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Preface

These are interesting times for criminal justice practitioners, policy
makers, and researchers. In the United States, crime rates have been
falling for nearly a decade, the prison population is stabilizing in most
states and declining in some, and prominent policy initiatives are as
likely to be about treatment programs as about toughness. Outside the
United States, crime rates have been falling in most countries since at
least the mid-1990s, and both treatment and restorative justice pro-
grams are receiving heightened attention and support. Crime and
criminal justice played but minor parts in the recent campaigns that
produced a new U.S. president and a reelected British prime minister.
Crime trends and political attitudes importantly shape crime policies,
people’s thinking about crime and punishment, and, for researchers,
what’s new and what’s interesting.

Fifteen years ago, when crime rates were rising rapidly in most
Western countries, and particularly so in the United States, crime pol-
icy focused on ways in which more vigorous policing, longer prison
sentences, and more closely monitored community penalties might re-
duce crime rates. Against that backdrop, it is not surprising that sub-
jects such as criminal careers, deterrence and incapacitation, prison
population trends, and policy experiments preoccupied researchers and
funding agencies. Against the current backdrop, the hot topics include
restorative justice, rehabilitation research, human development, and
crime prevention strategies.

Social scientsts have been studying crime, criminals, and the crimi-
nal justice system for more than a century. Academic disciplines have
developed, methods have advanced, and analytc techniques have be-
come more sophisticated, but the subjects studied have changed little.
Nothing fundamental in the human conditon has changed, and the
institutions and ideologies of the criminal justice system have long
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been in place. The details of crimes of fraud, theft, sex, and violence
have changed, but only the details. The conditions of life, biography,
biology, and circumstance that make one person more likely than an-
other to be a criminal or a victim are the same as they have always
been. The apparatus of the criminal justice system has not changed
much in a quarter century, or a century. Police, prosecutors, probation,
prisons, and courts perform the functions they have always performed.
Techniques and technologies have changed, but that’s all.

And yet, most of the essays in this volume could not have been writ-
ten much before this. That is true in a trivial sense—research findings
now available were not available earlier—but that is not what we mean.
The thoughts underlying most of the essays had not taken shape undl
recently, even though the subjects they address are familiar. Social,
economic, and normative developments of our times have made ques-
tions evident that were not evident before, or did not seem interesting.
The sensibilities of a time shape what people think and believe, and
consequently what they find sufficiendy interesting or important to be
worth the investment of time, money, and careers.

Of the seven essays in this volume, only one, Richard Harding’s sur-
vey of prison privatization, covers much the same though updated
ground as an earlier essay (Douglas McDonald’s “Private Penal Insti-
wations,” Crime and Fustice 16 [1992]). And only one of the others
treads ground formerly covered in significant part. John Laub and
Robert Sampson’s examination of research on desistance from crimi-
nality deals with issues akin to those Jeffrey Fagan covered in “Cessa-
tion of Family Violence: Deterrence and Desistance” (Crimre and Fustice
11 [1989]), but more widely.

Of the rest, only one, Grant Harris, Tracy Skilling, and Marnie
Rice’s comprehensive overview of research on psychopathy, is on a
topic Crime and Fustice could have covered substantially earlier (and we
tried: two earlier efforts to commission such an essay came to nought).

The remainder of the essays address topics not previously addressed
except tangentially. Sometimes this is because contemporary scholars
have only recently begun investigating new facets of old subjects. Mi-
chael Bellesiles’s essay on the history of gun regulation from Elizabe-
than times to 1968 tells a story only recently brought to light. Daniel
Nagin considers analytical and substantive issues at the intersection be-
tween the emerging literature on cost-effectiveness and cost-benefit
studies of crime prevention policies and the burgeoning literature on
developmental crime prevention. David Boerner and Roxanne Lieb’s
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case study of the evolution of sentencing policy in Washington State
exemplifies a genre—policy histories—that is almost unknown for the
criminal justice system.

Leena Kurki and Norval Morris’s preliminary look at supermaxi-
mum security prisons required the establishment of such prisons be-
fore they could be described. Though prisons have always had high-
security areas, and there have long been maximum security prisons,
supermax prisons provide ultrahigh security, movement controls, and
degrees of isolation that are unprecedented for whole prisons.

Crime and Fustice essays do not emerge from ether or grow like
weeds, so editorial comments on inferences that might be drawn from
their subjects may seem narcissistic. Most Crime and Fustice essays are
commissioned in the aftermath of editorial board suggestions (though
a small minority are commissioned in response to proposals from au-
thors). More are commissioned than can be published. Publication de-
cisions are importantly influenced by comments from editorial board
members and independent specialist referees.

Crime and Fustice is a collective effort. The writers are the volumes
and, nearly always gracefully and padently, they put up with compli-
cated and tme-consuming editorial processes. The editorial board
picks topics, suggests writers, reviews drafts, and gives Crize and Fustice
the benefit of eleven shaping minds. Many people help out as referees.
The series would not exist without support from the National Institute
of Justice (NIJ), which has funded it for a quarter century, under seven
presidential administrations and larger numbers of Attorneys General
and NIJ directors. Judy Reardon oversees all matters affecting Crime
and Fustice for NIJ, and we greatly appreciate her kind attentions and
efficient help. The series would not exist except for all the participation
of all these people, and we are enormously grateful to them. Readers
will decide whether all this effore is worthwhile.

Michael Tonry
Norval Morris
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Fobn H. Laub and Robert J. Sampson

Understanding Desistance
from Crime

ABSTRACT

The study of desistance from crime is hampered by definitional,
measurement, and theoretical incoherence. A unifying framework can
distinguish termination of offending from the process of desistance.
Termination is the point when criminal activity stops and desistance is the
underlying causal process. A small number of factors are sturdy correlates
of desistance (e.g., good marriages, stable work, transformation of identity,
and aging). The processes of desistance from crime and other forms of
problem behavior appear to be similar. Several theoretical frameworks can
be emploved to explain the process of desistance, including maturation
and aging, developmental, life-course, rational choice, and social learning
theories. A life-course perspective provides the most compelling
framework, and it can be used to identifv institutional sources of
desistance and the dynamic social processes inherent in stopping crime.

Why do they stop? Although the vast majority of criminal offenders
stop committing crimes, desistance is not well understood. Criminol-
ogy has been far more interested in the question, Why do individuals
start? Most criminological research consists of cross-sectional “‘snap-
shots” or short-term panel studies of offending. There have been few
long-term longitudinal studies of crime over the full life span. As a
consequence, relatively lictle is known about desistance and, for that
matter, the processes of persistent criminal behavior throughout the
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2 John H. Laub and Robert J. Sampson

life course. Indeed, the characteristics that distinguish persistence in a
life of crime from desistance within any group of high-risk offenders
are generally unknown.

Criminological theories are not silent on why most offenders usu-
ally stop. For example, Akers argues, “other than one’s own prior de-
viant behavior, the best single predictor of the onset, continuation, or
desistance of delinquency is differential association with law-violating
or norm-violating peers” (1998, p. 164). Despite a lack of systematic
research, there is no shortage of theoretical speculations (see also Ag-
new 1997; Matsueda and Heimer 1997). This has not always been the
case. One of the most powerful critiques of criminological theory was
offered by David Matza in his classic book, Delinquency and Drift
(1964), in which he introduced the idea of “maturational reform” to
explain why most delinquency was transient and situational and why,
as adolescents grew up, they simply left delinquency behind. He con-
cluded that “most theories of delinquency take no account of matura-
tional reform; those that do often do so at the expense of violating
their own assumptions regarding the constrained delinquent” (Matza
1964, p. 22).

In this essay we examine theory and both quantitative and qualitative
research on desistance from crime and other problem behaviors (such
as alcohol and drug abuse). From this body of knowledge, it is clear
that a number of factors are associated with desistance from crime. El-
ements such as family formation and gaining employment, for exam-
ple, appear to predict desistance from crime in adulthood. But the re-
search evidence is not strong or convincing. To cite but one example,
in an extensive review of the literature, Wright and Wright (1992,
p- 54) concluded that “no clearly confirming set of findings has
emerged from research to date that demonstrates that getting married
and having children reduces the likelihood of criminal offense.” In or-
der to make sense of this small but growing line of research, we orga-
nize our overview within several explanatory frameworks. We believe
this strategy offers the best hope of making sense of the accumulated
research literature. We also present a life-course perspective on de-
sistance based on our long-term study of crime and deviance over the
life span. The goal is not to present a tull-blown theory but to offer a
theoretical framework that identifies the key sources of change in the
desistance process and begins to specify the causal mechanism in-
volved. We also examine the implications of the life-course framework
as a guide to future research on desistance.
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From a theoretical standpoint, understanding desistance from crime
requires a theory of crime and the criminal “offender.” Desistance
cannot be understood apart from the onset of criminal activity and
possible continuadon in offending over time. Whether or not one
embraces the criminal career paradigm (Blumstein et al. 1986), good
theories of crime ought to account for the onset, continuation, and
desistance from criminal behavior across the life span. We believe a
life-course perspective offers the most compelling framework for un-
derstanding the processes underlying desistance and the role of social
context in shaping the dynamics of desistance. Specifically, we advance
a life-course theory of age-graded informal social control as a means of
understanding both the onset of and desistance from criminal behavior
(Sampson and Laub 1993). Without a theory of crime, researchers and
policy makers would be better off dropping the term “desistance” from
their lexicon and focusing on the presence or absence of recidivism
(Hoffman and Beck 1984).

Some researchers have argued that the policy ramifications from the
study of desistance are clear and direct. For example, Uggen and Pilia-
vin assert that desistance researchers have a “more legitimate and ex-
pansive license to intervene in the lives of participants” (1998, p. 1413).
Moreover, they insist that the conditions of desistance are “much more
amenable” to manipulation compared with the conditions of of-
fending. Understanding the factors that lead to desistance is important
in shaping interventions that reduce reoffending among those already
involved in crime. This moves the field away from the narrow but now
fashionable idea that prevention strategies administered early in the
life course are the only feasible strategies to reduce criminal behavior.

We reach several conclusions. More attention should be devoted to
the conceptualization and measurement of desistance. It is useful to
distinguish desistance as a process from termination of criminal activity
as an event, and we offer examples of its confounding in current re-
search. On the basis of our review of the literature, desistance stems
from a variety of complex processes—developmental, psychological,
and sociological —and thus there are several factors associated with it.
The key elements seem to be aging; a good marriage; securing legal,
stable work; and deciding to “go straight,” including a reorientation of
the costs and benefits of crime. Processes of desistance from crime in
general, specific types of crime, and multiple forms of problem behav-
ior seem to be quite similar.

Although several theoretical framewor ks provide a plausible explana-



4 John H. Laub and Robert J. Sampson

tion of desistance, the life-course perspective provides the most bene-
ficial approach to understanding both persistence in and desistance
from crime because of its explicit focus on the unfolding of lives in
social context. To buttress this argument, we highlight new findings
from our long-term follow-up study (Laub and Sampson 2001) of 500
delinquents at age seventy. Our life-history, narrative data underscore
the need to examine desistance as a process consisting of interactions
between human agency, salient life events, and historical context.

We conclude the essay by offering explicit ideas to guide future re-
search and by considering the implications of our survey for crime con-
trol policies. We discuss ways to better identify, specify, and eventually
understand the causal mechanisms supporting the desistance process.
Integrating quantitative and qualitative methods offers the best strat-
egy for furthering this agenda. With respect to policy concerns, and
consistent with our life-course framework, current policies of incarcer-
ation are unlikely to foster desistance from crime in the long run.

These themes are organized as follows. Section I examines the con-
ceptual, definitional, and measurement issues relating to desistance
from crime. Both quantitative and qualitative studies of desistance are
considered in Section II, including research on criminal careers, stud-
ies of recidivism, and studies with a specific emphasis on desistance
from crime. Section III summarizes research on desistance from do-
mestic violence and other problem-related behaviors. We organize the
small, but growing body of literature on desistance into several explan-
atory frameworks in Section IV. These conceptual accounts include
maturation and aging, developmental, life course, rational choice, and
social learning. In Section V, we present a life-course perspective on
desistance from crime drawing on our long-term follow-up study of
juvenile delinquents. Using life-history narratives we address processes
of desistance over the full life span, with a focus on middle age. Section
VI discusses the implications for future research and policy on de-
sistance from crime.

I. Desistance and Pornography: Do We Know It When
We See It
Although desistance is a major component of the criminal career
model (Blumstein et al. 1986), it is the “least studied process” (Loeber
and LeBlanc 1990, p. 407; see also Farrington 1986, pp. 221-23) com-
pared with research on onset, persistence, and escalation in criminal
offending.
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Understanding Desistance from Crime

A. Conceptual Issues

Defined as ceasing to do something, “desistance” from crime is
commonly acknowledged in the research literature. Most offenders,
after all, eventually stop offending. Yet there is relatively little theoreti-
cal conceptualization about crime cessation, the various reasons for de-
sistance, and the mechanisms underlying the desistance process. As
Maruna noted, “Desistance from crime is an unusual dependent vari-
able for criminologists because it is not an event that happens, but
rather it is the sustained absence of a certain type of event (in this case,
crime)”’ (2001, p. 17). Compounding this lack of conceptualization
is the confounding of desistance with aging. It is well known that
crime declines with age in the aggregate population (Gottfredson and
Hirschi 1990). The decline of recidivism with age led Hoffman and
Beck to argue for the existence of an age-related “burnout” phenome-
non (1984, p. 621). These authors found that rates of recidivism de-
cline with increasing age and that this relationship maintains, control-
ling for other factors linked to recidivism such as prior criminal record.
Moreover, there is evidence that offenders change as they age (see,
e.g., Shover 1985, 1996; Cusson and Pinsonneault 1986). It appears
that both formal and informal social controls become more salient with
age. For example, fear of doing time in prison becomes especially acute
with age (see Shover 1996).

As Rutter (1988, p. 3) has pointed out, one question is whether pre-
dictors of desistance are unique or simply the opposite of predictors
leading to offending. To date, it appears that most predictors of de-
sistance are the reverse of risk factors predicting offending (LeBlanc
and Loeber 1993, p. 247). For example, Farrington (1992) contends
that the onset of antisocial behavior is due to changes in social influ-
ence from parents to peers and that desistance is due to changes in
social influence from peers to spouses. This indicates that the pre-
dictors of desistance are distinguished from the predictors of the onset
of crime. This finding was evident in the Gluecks’ research on criminal
careers conducted in the 1930s and 1940s (see, e.g., Glueck and Glueck
1943). Recently, Uggen and Piliavin (1998) referred to this idea as
“asymmetrical causation.”

According to Loeber and LeBlanc, desistance does not occur
“merely as a function of individuals’ chronological age” (1990, p. 452).
One reason for this is that desistance can take place at any time during
the life span. The factors involved in desistance are different at differ-
ent ages. That is, early desistance, before age eighteen, is likely to be
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different from late desistance, after age thirty (Weitekamp and Kerner
1994). Also, it may be that desistance at the same age is different for
those with early versus late onset of criminal offending (Tremblay
1994). Nevertheless, based on the available data, desistance occurs
most often during and after adolescence. Based on the evidence, de-
sistance is normative for most offenders. Moffitt, for example, has writ-
ten, “Indeed, numerous rigorous self-report studies have now docu-
mented that it is statistically aberrant to refrain from crime during
adolescence” (1994, p. 29). This makes the lack of conceptualization
of desistance from crime even more of a mystery.

Several serious conceptual questions remain unanswered. For exam-
ple, Can desistance occur after one act of crime? If so, are the pro-
cesses of desistance from a single act of crime different from desistance
after several acts of crime? Is there such a thing as “spontaneous re-
mission” and, if so, can the term be precisely defined? For example,
Stall and Biernacki (1986) define spontaneous remission as desistance
that occurs absent any external interventdon. How can “genuine de-
sistance” be distinguished from “false desistance”’? How long a follow-
up period is needed to establish desistance? Baskin and Sommers ar-
gue that a two-year hiatus indicates “temporary cessation” and is a
long enough period to consider the “processes that initiate and sustain
desistance” (1998, p. 143). How can “intermittency in offending” be
distinguished from “true desistance”? For instance, Elliott, Huizinga,
and Menard (1989, p. 118) employ the term ‘“suspension’” because
suspension implies either temporary or permanent cessation. Farring-
ton has stated, “even a five-year or ten-year crime-free period is no
guarantee that offending has terminated” (1986, p. 201). Barnett,
Blumstein, and Farrington (1989) found a small group of offenders
who stopped offending and then restarted after a long time. What role
does death or serious physical injury play in the study of desistance?
Reiss (1989, pp. 229-39) has emphasized that criminologists tend mis-
takenly to assume that desistance is always a voluntary decision. The
fact is that high-rate offenders are more likely to exit the risk pool
through death (see, e.g., Lattimore, Linster, and MacDonald 1997).
Should de-escalation to less serious offending be seen as an indication
of desistance? In a similar vein, if offending ceases, but problem be-
havior remains or increases, what does that say about desistance?
Weitekamp and Kerner note, “Desistance of crime could quite con-
trarily be considered as a process which may lead to other forms of
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socially deviant, unwanted or personally dreadful problems” (1994, p.
448). All of these issues raise fundamental questions about the mean-
ing of desistance.! Answers to these and other questions are not found
in the research literature.

At the heart of the conceptual questions is a conception of stability
and change over the life course. Does desistance occur when there is
a change in one or more of the following domains: crime, criminality,
or opportunity? Is desistance related to one, two, or all three indica-
tors? Defining criminality as the propensity to offend, Gottfredson and
Hirschi (1990) argue that desistance occurs when there is a change in
crime or opportunity. In their view, propensities to crime are stable
over the life course and thus could not account for desistance from
crime. Like Gottfredson and Hirschi, we maintain that crime changes
over time (Sampson and Laub 1993), but we also contend that oppor-
tunities for crime are ubiquitous (Sampson and Laub 1995). However,
so far we have been silent as to whether criminality (propensity)
changes or remains stable over tme, although we imply that traits like
self-control can change over time as a consequence of changes in the
quality or strength of social des.

Ultimately, the concern with propensity (assuming that such an en-
tity exists) may not be an important issue. LeBlanc and Loeber, for
example, recognize that “manifestations of deviancy in the course of
individuals’ lives may change, while the underlying propensity for devi-
ancy may remain stable” (1998, p. 179). Perhaps the focus ought to be
on the heterogeneity of criminal behavior over the life span and not
some unobserved latent concept.’

! Similar questions have been raised regarding the vocabulary and conceprualization
of “displacement™ and crime. For example, Barr and Pease (1990) have suggested that
“detlecton of crime from a target” is a better and more accurate formulation than dis-
placement.

* Bushway ct al. (2001) take a purely empirical approach to studying desistance as a
process by offering a swtistical model for changes in the rate of offending over time.
They argue that “to study change (i.c., change that can be explained), we need w explic-
itly shifc our focus from observed behavior to the underlying propensity to offend”
(Bushway ctal. 2001, p. 6). In their paper, Bushway and his colleagues endorse semipara-
metric trajectory models (Nagin and Land 1993) as the best method to caprure changes
in propensity to offend. Whether their statistical conceprualizaton of desistance ofters
a new approach compared with earlier conceprualizations remains to be seen. To us, the
implications of their paper for qualitative research on desistance from crime are not
readily apparent. Moreover, a strict focus on a latent (or unobserved) propensity to of-
fend—the road taken by Bushway et al. 2001)—assumes but does not articulate a partic-
ular kind of individual-level theory.
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B. Definitional Issues

A clear and precise definition of desistance cannot be developed that
is separate from a clear and precise research question.’ Developing a
definiton of desistance for the sake of having a definition is not worth
the effort. Currently, there is no agreed-upon definition of desistance
(see Bushway et al. 2001).* Some definitions are vague. For example,
Shover defined desistance as the “voluntary termination of serious
criminal participation” (1996, p. 121). Other definitions are arbitrary.
For instance, Farrington and Hawkins (1991) defined desistance as
having no convictions between ages twenty-one and thirty-two follow-
ing a conviction before age twenty-one. Others are so idiosyncratic to
a study or a data set that they are hard to defend. For example, Warr
(1998) defined desistance as reporting smoking marijuana during the
year preceding wave § interviews in the National Youth Survey but not
reporting any such incidents in the year preceding wave 6. Other
definitions do not sound like desistance at all. Clarke and Cornish
write, “Desistance is, in any case, not necessarily permanent and may
simply be part of a continuing process of lulls in the offending of per-
sistent criminals . . . or even, perhaps, of a more casual drifting in and
out of particular crimes” (1985, p. 173). Finally, some researchers do
not define desistance but purport to study it (see, e.g., Trasler 1979)!

Weitekamp and Kerner (1994) have tried to disentangle the various
components of desistance. They define termination as the time when
the criminal or delinquent behavior stops permanently. In contrast,
suspension is defined as a break in offending behavior. These authors
also view desistance as a process (not an event) by which frequency of
offending decelerates and exhibits less variety (see Maruna [2001] and
Bushway et al. [2001], who also take the position that desistance is a
process, not an event). Weitekamp and Kerner (1994) recommend
abandoning the notion of “spontaneous remission” in the study of de-
sistance, arguing that the concept is unclear and theoretically barren.

In a similar vein, Loeber and LeBlanc (1990, p. 409) tried to disen-
tangle desistance by specifying four components of the term: a slowing
down in the frequency of offending (deceleration); a reduction in the

¥ Defining persistence in crime suffers the same problem, for there is no standard
agreed-upon definition. For example, Wolfgang defined persistent offenders as those
having an arrest as a juvenile and as an adult (1995, p. 143). Definitions should not be
distinct from research questions.

*+1In fact, an editor of a leading journal once asked us to remove the term from our
paper. He argued that “desistance” was not a word. There appears to be no agreed-upon
spelling either.
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variety of offending (specialization); a reduction in the seriousness of
offending (de-escalation); and remaining at a certain level of seri-
ousness in offending without escalating to more serious acts (reaching
a ceiling).

C. Measurement Issues

There are, of course, serious measurement problems inherent in as-
sessing desistance if for no other reason than that there is ambiguity
and imprecision in the study of crime in general. Even though some
offenders desist from criminal activity, they may continue to engage in
a variety of acts that are considered “deviant” or the functional equiva-
lents of crime (Gottfredson and Hirschi 1990). For example, they may
drink alcohol excessively, have children out of wedlock, “loat” instead
of work, gamble, and congregate in bars. Can such actors accurately
be called desisters? Perhaps from the narrow confines of the criminal
justice system they are, but from a theoretical vantage point, they dis-
play behaviors that imply little change in their antsocial trajectory.

As Barnett and Lofaso (1985) have argued, the paucity of data on
criminal behavior in later life means that findings on desistance (or the
age of termination) may reflect the cutoft of observations at a specific
age (i.e., “false desistance”) rather than a true cessation of criminal ac-
tivity. Termination that is followed by criminal involvement can be
considered “false” desistance as well (Blumstein, Farrington, and Moi-
tra 1985). The length of follow-up in the measurement period thus
seems crucial. Vaillant (1996) noted that in research on alcohol treat-
ment the typical follow-up period is six months to a year. In his long-
term follow-up study of male alcohol abuse over a thirty-year period,
Vaillant (1996) concluded that two years of abstinence is inadequate
to provide a basis for long-term prognosis. He also reported data from
a follow-up study of alcohol-dependent men and women showing that
45 percent relapsed after two years of abstinence. Yet only 9 percent
relapsed after five vears of abstinence. The standard in research on
narcotic drug users scems to be a three-year follow-up period; research
on cancer typically examines remission five years after onset (Vaillant
1996). In criminological studies the follow-up periods vary consider-
ably, but most are fairly short—six months to a year or two.

An important paper by Nagin, Farrington, and Mofhtt (1995) bears
on this issue. They found, based on official records of conviction from
the Cambridge Study of Delinquent Development, that a group of
offenders desisted from crime (starting at age twenty) even though
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self-reported data from these same subjects revealed continued in-
volvement in drugs, alcohol, and violence outside of the home at age
thirty-two. Like Nagin, Farrington, and Moffite (1995), LeBlanc and
Frechette (1989) found varying rates of desistance depending on the
source of information. Using official records as the criterion, 62 per-
cent of the official delinquents desisted from crime. However, using
self-report data, only 11 percent of the males desisted by age thirty.

D. Summary Framework

Like many criminological topics, the topic of desistance elicits con-
ceptual, definitional, and measurement concerns. These are important
and demand further theoretical and research attention. In order to in-
crease clarity and provide guidance, we believe two issues stand out.

First, the concepts of desistance and termination of offending cannot
be meaningfully studied independent of a conception of crime and the
offender. Crime is typically defined as a violation of societal rules of
behavior that are embodied in law. When officially recognized, such
violations may evoke sanctions by the state. Deviance is typically de-
fined as violations of social norms or generally accepted standards of
society (i.e., institutionalized expectations). Even given these defini-
tions, the operational definition of an “offender” remains ambiguous,
as does the point at which desistance occurs. How much offending
must ensue before one is defined as an “offender’”—one, five, ten,
twenty acts® And over what period of time must a former offender be
“free” of crime before we say that he or she has desisted—a year, ten
years?

Although answers to these questions are difficult, some ground rules
are possible. Because low-rate offending is normative, especially during
adolescence, criminologists should not spend much time or energy
theorizing why evervone seems to commit crime during their teen
years. Following this logic, criminologists should also not spend much
time or energy studying termination and desistance for low-rate of-
fenders (defined as involvement in a single event or a series of rela-
tively isolated events over a long period of time). Furthermore, termi-
nation and desistance should be studied among those who reach some
reasonable threshold of frequent and serious criminal offending. The
precise details of measurement depend on the data set and the research
question under investigation. For example, in previous research we
have argued for a focus on desistance from persistent and serious delin-
quency, operationalized as a group of 500 formerly incarcerated juve-
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niles with lengthy and serious criminal records (Sampson and Laub
1993). We return to these definitional issues below, for their resolution
is crucial to advancement of research.

Second, once an operational definition of the offender pool has been
constructed and defended, we believe it is important to distinguish ter-
mination of offending from the concept of desistance. Termination is
the time at which criminal activity stops. Desistance, by contrast, is the
causal process that supports the termination of offending. While it is
difficult to ascertain when the process of desistance begins, it is ap-
parent that it continues after the termination of offending. In our
view, the process of desistance maintains the continued state of nonof-
fending. Thus, both termination and the process of desistance need to
be considered in understanding cessation from oftending. By using dif-
ferent terms for these distinct phenomena, we separate termination
(the outcome) from the dynamics underlying the process of desistance
(the cause), which have been confounded in the literature to date.’

Perhaps an analogy would be helpful. Marriage is an institution that
is marked by a time when it officially starts (date of marriage) and, in
many cases, ends (date of divorce). One may thus be said to enter the
state of marriage at a discrete point. In this regard, marriage is like
offending, which is also marked by an event (the commission of a
crime) that occurs at a point in time. Divorce is likewise an event and
can be viewed as analogous to termination from offending. One ditter-
ence, however, is that divorce is fixed in time (e.g., the date of legal
separation), whereas termination of offending is characterized by the
absence of continued offending (a nonevent). Unlike, say, stopping
smoking, where setting a specific quit date is often important, criminal
offenders typically do not set a date to quit offending. The period of
time necessary to establish that termination has occurred is a sticky is-
sue but one that is possible to overcome. For example, in the criminal
career literature, the end of the criminal career is defined as the age at
which the last crime is committed (Blumstein et al. 1986). In this case

¥ In a similar vein, Hirschi and Gottfredson (1986) developed the distinction between
crime and criminality to caprure the idea that crime declines with age while criminality
remains stable. They argue, “those concerned with maturational reform appear to con-
fuse change in crime (which declines) with change in criminality (which may not change
at all). Part of the reason for this confusion is that we tend to use the same indicator for
both concepts. A count of criminal acts serves as a measure of crime and as a measure
of criminality” (Hirschi and Gottfredson 1986, p. 58). With respect to stopping of-
fending, the same indicators and processes are used to describe both termination and
desistance.
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it seems reasonable to specify the date of last crime as the point of
termination of offending.

Following Vaughan (1986), we consider the concept of “uncou-
pling” to be clarifying. Vaughan defined uncoupling as the process of
divorce and separation, which occurs prior to, during, and after the
event of divorce. Like desistance, uncoupling is not abrupt but a grad-
ual transition out of an intimate relationship. We believe that, just like
quitting smoking or uncoupling (Vaughan 1986; Fisher et al. 1993),
desistance is best viewed as a process rather than a discrete event. The
process is a social transition that entails identity transformation, as
from a smoker to a nonsmoker, from a married or coupled person to
a divorced or uncoupled person, or from an offender to a nonoffender.
Also, like quitting smoking or uncoupling, desistance is not an irrevers-
ible transition.

In short, by focusing attention on the conceptual, definitional, and
measurement issues surrounding termination and desistance from
crime, we urge researchers to make their definitions more explicit and
provide details regarding the measurement of these concepts. For pur-
poses of this essay, we focus on research that is directed toward dis-
covering the predictors of termination from persistent offending and
“unpacking” the causal dynamics of the processes of desistance. To the
extent possible, we examine the multiple social contexts of desistance.
LeBlanc and Loeber point out that desistance is embedded in develop-
mental contexts as well, such as a decrease in physical strength and
fitness with age (1998, p. 166). We thus emphasize the variety of con-
texts—developmental, historical, and environmental-—that bear on
termination and the processes of desistance from crime.

II. Predictors and Processes of Desistance: What Do
We Know?
We draw on three bodies of literature—criminal careers research, re-
cidivism studies, and qualitative studies of offenders and ex-offend-
ers—to frame what we know about the predictors and processes of
desistance from crime. To the extent possible, special attention is de-
voted to differences in desistance across offender characteristics (e.g.,
males vs. females) and by crime type (e.g., robbery vs. burglary vs.
spouse assault). Relevant literature pertaining to cessation from other
problem behavior and deviance (e.g., illicit drug use and alcohol abuse)
is incorporated where appropriate. It is important to point out that we
do not systematically review the research literature that focuses solely



Understanding Desistance from Crime 13

on the prevalence of desistance. It is our assessment that desistance
rates vary so much across sampling and measurement conditions that
they are virtually meaningless when taken out of context.

Despite clear limitations in data and serious weaknesses in study de-
signs, several important findings in the previous research relating to
the predictors and processes of desistance from crime should be under-
scored. First, the prevalence of crime declines with age, although there
appears to be more variability in the age distribution across offense
types than is commonly believed (see Steffensmeier et al. 1989). Thus,
desistance is part and parcel of the natural history of offending. Sec-
ond, the incidence of offending does not necessarily decline with age
and may increase with age for certain types of criminal activity and
subgroups of offenders (Blumstein et al. [1986]; Farrington [1986]; for
an opposite view, see Hirschi and Gottfredson [1983]). Third, there is
substantial continuity in offending from childhood to adolescence and
into adulthood, and the earlier the onset of criminal activity, the longer
the criminal career. Fourth, despite patterns of continuity, there is a
great deal of heterogeneity in criminal behavior over the life span
because “many juvenile offenders do not become career offenders”
(Cline 1980, p. 670). From a theoretical perspective, rather than think-
ing in simplistc, rigid offender/nonoffender categories, Glaser (1969)
suggests that it is more appropriate to view criminality dynamically as
a “zigzag path” consisting of crime and noncrime cycles. Along similar
lines, Matza (1964) offers the image of “drift” to capture the instability
of offending over time. Finally, the literature focusing directly on de-
sistance indicates that there are multiple pathways to desistance. Some
of the most important seem to be attachment to a conventional other
such as a spouse, stable employment, transformation of personal iden-
tity, and the aging process. These predictors and processes of de-
sistance do not seem to vary much by offender characteristics or type
of crime.

A. Studies of Criminal Careers and Desistance

Sheldon and Eleanor Glueck may have been the first researchers to
examine the relationship between age and criminal behavior over the
life span, including age at termination of offending. In their fiftcen-
year follow-up of 510 male reformatory inmates, they found that the
proportion of subjects arrested decreased from 71 percent in the first
five-vear follow-up period to 57 percent in the third five-year follow-
up period (Glueck and Glueck 1943, p. 109). However, the average
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number of arrests among those arrested increased from 3.3 to 3.6
across the same follow-up periods. Arrests for property crimes de-
clined, but they were replaced by arrests for drunkenness. The average
age of the subjects at the end of the fifteen-year follow-up was forty
(Glueck and Glueck 1943, p. 3). Similar patterns can be found in the
Gluecks’ fifteen-year follow-up of 1,000 juvenile delinquents referred
to the Judge Baker Clinic (Glueck and Glueck 1940) and their follow-
up of 500 juvenile delinquents from the Unraveling fuvenile Delinquency
study (Glueck and Glueck 1950, 1968).

The Gluecks did not systematically investigate the causes of the de-
crease in offending over time, although they did compare the reformed
and unreformed as well as those who remained serious offenders com-
pared with those who de-escalated to minor offending.® The Gluecks
concluded that those who reformed “were better circumstanced than
those who continued to recidivate over the long-term follow-up span”
(Glueck and Glueck 1974, p. 141). Many of these differences were due
to varying experiences, personal traits, and circumstances before the
onset of offending. From these findings, the Gluecks developed the hy-
pothesis of “delayed maturation” to explain desistance from crime,
which we discuss below.

In another seminal research project, subjects from the Cambridge-
Somerville Youth Study have been followed into their forties (median
age, forty-seven). McCord (1980) found that while the vast majority of
juvenile delinquents committed a crime as an adult, the majority of the
adult offenders had no history of offending as juveniles. McCord also
reported that the earlier the age of onset, the greater the likelihood of
recidivism in adulthood.

Lee Robins’s (1966) follow-up study of child guidance clinic patients
is also pertinent to the topic of continuity and change in offending over
time. Robins found that 72 percent of the male children referred to
the clinic for antisocial behavior were arrested between the ages of
eighteen and thirty. Of those arrested between age eighteen and thirty,
59 percent were arrested after age thirty. Conversely, of those not ar-
rested between age eighteen and thirty, 18 percent were arrested after
age thirty (Robins 1966, p. 47). Thus, while these data show continuity
of offending well into middle age, they also suggest that “the effect
of the early experience begins to diminish after age thirty and recent
experiences become more significant” (Cline 1980, p. 666).

¢ The Gluecks defined reform as an absence of criminal activity during follow-~up.
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Wolfgang, Thornberry, and Figlio (1987) followed a sample from
the 1945 Philadelphia birth cohort study (Wolfgang, Figlio, and Sellin
1972) to age thirty. They reported strong continuity in offending
across the juvenile and adult years. The peak age of offending is six-
teen, and thereafter the rate of offending declines into adulthood.
Wolfgang, Thornberry, and Figlio also found that “the average num-
ber of offenses committed at each age is relatively constant from ages
ten to thirty” (1987, p. 41). In the successor study to Wolfgang, Figlio,
and Sellin (1972), Tracy and Kempf-Leonard (1996) collected criminal
records up to age twenty-six for 27,160 males and females from a 1958
Philadelphia birth cohort (see also Tracy, Wolfgang, and Figlio 1985).
The vast majority of cohort subjects had no record of delinquency or
adult crime (71 percent). Six percent committed crimes only as adules
and 8 percent committed criminal acts in both the juvenile and adult
period. Sixteen percent of the cohort had a record of delinquency but
no official contact in adulthood. About two-thirds (68 percent) of the
cohort delinquents did not continue offending in adulthood (Tracy
and Kempf-Leonard 1996, pp. 80-81).

There is empirical evidence that similar criminal career patterns ex-
ist in European countries. In the Cambridge Scudy in Delinquent De-
velopment, Farrington and his colleagues (1988) reported considerable
continuity in offending from adolescence to adulthood (defined as age
thirty-two). As in the U.S. studies, age of onset predicted persistence
in offending. Farrington et al. (1988) also reported that the prevalence
of convictions peaked at age seventeen and then declined. It is interest-
ing to note that they found that the sample as a group committed as
many offenses between ages twentv-one and thirty-two as in the juve-
nile and voung adulthood periods. The prevalence of certain offenses
(e.g., theft from work, assault, drug use, and fraud) did not decline with
age.

Stattin and Magnusson (1991) studied a Swedish cohort of 709 males
and found a strong connection between criminal activity in childhood
(up to age fourteen), adolescence (from fifteen to twenty), and early
adulthood (twenty-one to thirty). They also found little onset of of-
tending during the adult period (see also Startin, Magnusson, and
Reichel 1989). These findings of condnuity in offending are consistent
with the results of another study of the criminal activity of Swedish
males in adolescence and adulthood from an older cohort (see Sarnecki
1985).

Overall, criminal career research leads to the clear and nonsurpris-
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ing conclusion that juvenile delinquency is linked to adult crime. The
percentage of juvenile delinquents known to the police that persist as
adult offenders ranges from 31 to 71 percent (Blumstein et al. 1986,
p. 87). Hence, the juvenile record is a strong predictor of later of-
tending, and this reladonship increases as the juvenile record becomes
longer (Blumstein et al. 1986, pp. 86-88). At the same time, and per-
haps surprisingly, “40 to 50 percent of adult offenders do not have rec-
ords of juvenile police contacts” (Blumstein et al. 1986, p. 88). There
is an apparent paradox at work here. While studies we reviewed show
that “antisocial” behavior in children is one of the best predictors of
antisocial behavior in adults, “most antisocial children do not become
antisocial as adults” (Gove 1985, p. 123).7 Cline states that although
there is “more constancy than change . . . there is sufficient change in
all the data to preclude simple conclusions concerning criminal career
progressions” (1980, p. 665). He concludes, rightfully, we suggest, that
there is far more heterogeneity in criminal behavior than previous
work has suggested, and that many juvenile offenders do not become
career offenders (Cline 1980, pp. 669-70). Loeber and LeBlanc make
a similar point: “Against the backdrop of continuity, studies also show
large within-individual changes in offending” (1990, p. 390).

A focus on parameters of the criminal career—onset, participation,
incidence, and career length—is the essence of a criminal career ap-
proach to the study of crime and criminals. Most important, the crimi-
nal career model recognizes that there is a mixture of offending pat-
terns and highlights the need to disaggregate the offender population.
The criminal career model takes as a given that causal factors ex-
plaining participation in crime, the frequency of offending, and the
termination of a criminal career are different. Indeed, a key idea of this
approach is that high-rate offenders are distinctive; namely, they have
a stable rate of offending and hence do not desist from crime. As

7 We set aside a detailed discussion of the problematic notion of the concept of “anti-
social” behavior. We would emphasize two points, however, that bear on desistance.
First, antisocial behavior is in fact social in the sense that it is group or interactional
behavior. Second, our understanding of antsocial behavior cannot be considered inde-
pendent of societal reactions and definitions. For example, the major contributing factor
to the dramatic rise in imprisonment rates in the United States and many other countries
over the past twenty vears, especially of minority groups, has been drug arrests. This has
resulted from a shift over tme in how the same behavior (taking drugs) is labeled by
society. Is drug use (and hence lack of desistance) inherently antisocial? Moreover, the
State decision to label and incarcerate someone for drug use bears on the life course of
that individual, which may contribute in turn to further “antisocial” behavior or lack of
desistance. For these reasons sociologists have been reluctant to embrace antisocial be-
havior as a concept (see Sampson 2000).
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Blumstein and Cohen state, ‘““T’he common belief that offenders who
remain in their criminal careers into their 30s will imminently termi-
nate their careers is not empirically justified. On the contrary, those
offenders who are still actively involved in crime at age 30 have sur-
vived the more typical early termination of criminal careers, and so are
more likely to be the more persistent offenders. After their early 40s,
however, their termination rates are quite high” (1987, p. 991; see also
Piquero et al. 2001). These offenders are characterized by early onset
of offending, high frequency of prior offending, drug use, and unstable
employment.

Desistance is referred to as age of termination or career length in
the criminal career lexicon, with the fundamental finding that early on-
set is linked to a longer career. Existing research on the length of crim-
inal careers indicates that most careers are short—five years for of-
fenders who are active in index offenses as young adults (Blumstein et
al. 1986, p. 94, but see Farrington, Lambert, and West 1998). For of-
fenders who are still active in their thirtes, the residual career length
is about ten years (Blumstein et al. 1986, p. 94). Yet the data support-
ing these conclusions are not without problems. Because of the separa-
tion of juvenile and adult record-keeping systems in the United States,
many studies of criminal careers have focused on either juveniles or
adults. Even more concerning is that the bulk of this research reflects
the cutoff of observations at a given age, thus artificially marking the
length of criminal careers. Almost all criminal career research has also
limited itself to officially defined data on crime.

Overall, the criminal career approach represents a significant move-
ment in criminology, but it appears to have reached a point of stagna-
tion. The reasons are many, but our diagnosis is that the approach fal-
tered because of its narrow focus on measurement and policy. The
focus on desistance has been used to enhance the predictive accuracy
of criminal career models to identify high-rate offenders prospectively
for purposes of incapacitation (see, e.g., Blumstein, Farrington, and
Moitra 1985; Barnett, Blumstein, and Farrington 1989). As a resulr,
theoretical accounts of desistance stemming from this body of research
(with few exceptions) have been sorely lacking.

B. Studies of Recidivism and Desistance

Although not necessarily within the criminal career paradigm, a
small number of investigators have explicitly examined recidivism and
desistance using longitudinal data. A follow-up of 200 Borstal boys
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found that marriage led to “increasing social stability” (Gibbens 1984,
p. 61). Knight, Osborn, and West (1977) discovered that while mar-
riage did not reduce criminality, it reduced antisocial behavior such as
drinking and drug use (see also Osborn and West 1979; West 1982).
Osborn (1980) examined the effect on delinquency of leaving London
and found that subjects who moved had a lower risk of reoffending
when compared with a similar group who stayed (see also West 1982).
There is some evidence that episodes of unemployment lead to higher
crime rates (Farrington etal. 1986). Along similar lines, Glaser’s exten-
sive study of parolees and recidivism showed that “men in prison have
expectations of extremely rapid occupational advancement during the
years immediately following their release, expectations which are unre-
alistic in light of their limited work experience and lack of vocatonal
skills” (Glaser 1969, p. 238). Glaser found that lack of skill and work
experience were the major obstacles to finding a good job and that job
instability was in turn linked to criminal recidivism.

Trasler (1979) examined the idea of “spontaneous desistance” from
crime. For Trasler, desistance stems from a response to changes in the
contingencies of reinforcement. In other words, situational changes
led to desistance. These adult reinforcers included a job, an adequate
income, a home, a wife, children, and adult friends (Trasler 1979,
p. 316).

In an effort to assess the effect of several transitional life events on
desistance from crime, Rand examined data for 106 male offenders
from the follow-up study of the 1945 birth cohort in Philadelphia.
Rand (1987) found no effect on desistance for fatherhood, serving in
the military, vocational training, or going to college. Moreover, other
transitional life events (e.g., cohabitation) were positively related to
crime. Marriage, completing high school, and receiving vocational
training in the military were related to reduced criminal involvement,
but the results varied considerably by offender characteristics as well
as crime-related characteristics.

Farrington and Hawkins (1991) analyzed data from the Cambridge
Study of Delinquent Development to assess the characteristics of desis-
ters compared with persisters in adulthood. From this prospective lon-
gitudinal study of 411 London males that started when the boys were
eight or nine, they found no relationship between factors influencing
prevalence, early onset, and desistance. For example, early troublesome
behavior was an important predictor of both participation in offending
and early onset of crime, yet this variable was not strongly related to
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persistence in criminal behavior in adulthood (Farrington and Hawkins
1991, p. 28). However, father’s participation with the boy in leisure ac-
tivities was associated with a later onset and desistance from crime even
when controlling for parental criminality (Farrington and Hawkins
1991, p. 19). Along with parental involvement, commitment to school
was also associated with desistance from crime.

Loeber et al. (1991) studied desistance in juvenile offending using
data from the Pittsburgh Youth Study, a longitudinal study of boys and
their primary caretakers. They found several variables that were associ-
ated with desistance in offending, including low social withdrawal or
shyness, low disruptive behavior, and positive motivational and attitu-
dinal factors (Loeber et al. 1991, p. 37). Even more intriguing was the
finding that different factors emerged for early desistance (prior to age
twelve) and later desistance (ages thirteen to fourteen) (Loeber et al.
1991, pp. 73, 81). Unlike other researchers, Loeber et al. (1991, p. 81)
found that most factors associated with initiation were also associated
with desistance. Loeber and his colleagues concluded, “Initiation and
desistance appear to reflect the positive and negative aspects of a simi-
lar process” (1991, p. 81). LeBlanc and Loeber (1998) also showed that
rates of desistance varied by crime type as well as type of problem be-
havior. In addition, age at termination was associated with age of onset
and seriousness of the offense, with the most serious offenses ceasing
at an advanced age and less serious offenses ceasing at earlier ages.

In our book, Crime in the Making (Sampson and Laub 1993), we de-
veloped an age-graded theorv of informal social control to explain
crime and deviance over the life course. Most relevant for the studv of
desistance is the idea that salient life events and social ties in adulthood
can counteract, at least to some extent, the trajectories apparently set
in early child development. Our thesis is that social bonds in adult-
hood—especially attachment to the labor force and cohesive mar-
riage—explained criminal behavior independent of prior differences in
criminal propensity. In other words, pathways to both crime and con-
formity were modified by key institutions of social control in the tran-
sition to adulthood (e.g., employment, military service, and marriage).
Thus, strong social bonds could explain desistance from criminal be-
havior in adulthood, despite a background of delinquent behavior.

We tested these ideas using data from the Gluecks’ classic study of
juvenile delinquency and adult crime (Glueck and Glueck 1950, 1968).
We found that despite differences in early childhood experiences, adult
social bonds to work and family had similar consequences for the life
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trajectories of the 500 delinquents and 500 nondelinquent controls.
That is, job stability and marital attachment in adulthood were sig-
nificantly related to changes in adult crime—the stronger the adult ties
to work and family, the less crime and deviance among both delin-
quents and controls. We conceptualized various types of change and
argued that social control and turning points were crucial in under-
standing processes of change in the adult life course (see Laub and
Sampson 1993). These concepts were portrayed by examining person-
based, life-history data drawn from the Gluecks’ longitudinal study of
1,000 men (Glueck and Glueck 1968). Although adult crime was
clearly connected to childhood behavior, these qualitative data sug-
gested that both incremental and abrupt change were structured by
changes in adult social bonds. Integrating divergent sources of life-
history data (e.g., narratves, interviews), our qualitative analysis was
consistent with the hypothesis that the major turning points in the
life course for men who refrained from crime and deviance in adult-
hood were stable employment and good marriages.

Building on our earlier work (Laub and Sampson 1993; Sampson
and Laub 1993) and the work of Nagin and Paternoster (1994), we,
along with Daniel Nagin, drew an analogy between changes in crimi-
nal offending spurred by the formation of social bonds and an invest-
ment process (Laub, Nagin, and Sampson 1998). This conceptualiza-
tion suggests that because investment in social relationships is gradual
and cumulative, resulting desistance will be gradual and cumulative. Us-
ing a dynamic statistical model developed by Nagin and Land (1993),
we tested these ideas about change using yearly longitudinal data from
the Gluecks’ (1968) study of criminal careers (Laub, Nagin, and Samp-
son 1998). The results showed that desistance from crime was facili-
tated by the development of quality marital bonds, and that this influ-
ence was gradual and cumulative over time. Thus, the timing and
quality of marriage matters: early marriages characterized by social co-
hesiveness led to a growing preventive effect. The effect of a good
marriage takes time to appear, and it grows slowly over time undl it
inhibits crime.

Another finding from this study was that individual characteristics
and family circumstances measured in childhood that are known to
predict delinquency and adult criminality have a limited capacity to
predict desistance.® That is, conditional on juvenile delinquency, our

# Similarly, Vaillant and Milofsky (1982) showed that the three childhood variables
that most clearly predicted alcoholism failed to predict remission. For comparable find-
ings from a study of narcotic addicts, see Vaillant (1973).
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study (Laub, Nagin, and Sampson 1998) found that a host of tradi-
tional individual-difference factors were at best weakly predictive of
eventual desistance. Nagin, Farrington, and Moffitt (1995) also found
that similar background variables had a limited capacity to predict de-
sistance among active offenders in a more contemporary sample of 411
British males born in 1951-54. This line of research further supports
the contention that adult social bonds may be important in under-
standing changes in criminal trajectories.

The idea that desistance from crime is gradual and accompanied by
the accumulaton of social bonds is supported in research by Horney,
Osgood, and Marshall (1995, p. 671). Analyzing month-to-month data
over a two- to three-year period for a sample of high-rate convicted
felons, Horney, Osgood, and Marshall (1995) showed that large
within-individual variations in criminal offending were systematically
associated with local life circumstances (e.g., employment and mar-
riage). “Moving in with one’s wife doubles the odds of stopping of-
fending (compared to moving away), and moving away from one’s wife
doubles the odds of starting to offend (compared to moving in)” (Hor-
ney, Osgood, and Marshall 1995, p. 665). It is interesting to note that
the effect of cohabitation was different—living with a girlfriend was
associated with higher rates of offending. As Horney, Osgood, and
Marshall (1995) have noted, some of the time, some high-rate offend-
ers enter into circumstances like marriage that provide the potential
for informal social control. This confirmation of our marriage results
is important because the Horney, Osgood, and Marshall (1995) sample
contained a sizable proportion of minorities in a contemporary setting.

Using data from the Cambridge Study in Delinquent Development,
Farrington and West (1995) examined the effects of three life events—
getting married, having a first child, and becoming separated—on of-
fending patterns among working-class males from central London.
Part of their analytical strategy was to compare offending before and
after marriage within subjects as well as using a more traditional
between-subjects analysis. In both the between- and within-subject
analyses, Farrington and West (1995) found that marriage decreased
offending compared with remaining single. Conversely, separation
from a wife and having a child outside of marriage were associated with
later offending.

Using data from the National Youth Survey, a longitudinal survey
of a nationally representative probability sample of youth in the United
States relying on self-reports of criminal involvement, Warr (1998) ex-
amined whether desistance from crime was due to marriage or a reduc-
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tion in exposure to delinquent peers that results from marriage. To
ensure variability in both rates of marriage and delinquent behavior,
data were drawn from waves 5 and 6, when the respondents were ages
fifteen to twenty-one and eighteen to twenty-four, respectively. Warr
found that marriage leads to a dramatic decline in time spent with
friends as well as reduced exposure to delinquent peers. Warr con-
cluded that his findings provide support for differental association/
social learning theory because peer relations appear to account for the
effect of marriage on desistance.

Pezzin (1995) used data from the Natonal Longitudinal Survey of
Youth (NLSY) (a nationally representative survey of over 12,000 indi-
viduals between fourteen and twenty-two years of age) to investigate
the decision to terminate criminal involvement as a function of current
and future earnings prospects. She found that the effects of current and
future expected criminal earnings significantly reduced the likelihood
of offending. Moreover, individuals with higher current legal earnings
were more likely to terminate their criminal careers. This study sug-
gests that the benefits of legal behavior need to be considered along
with the opportunity costs of illegal behavior in the decision to give
up crime.

Shover and Thompson (1992) reanalyzed data from the Rand In-
mate Survey in a study of age, differential expectations, and desistance.
They outlined two possible explanations of the link between desistance
and age. The first was a direct, positive relationship between the aging
organism and desistance. The second model emphasized the indirect
effects of age on desistance, whereby age interacts with past experi-
ences to alter the assessment of risks and rewards of crime, which in
turn leads to desistance from criminal behavior. Shover and Thompson
argued that “increasing age and past performance in straight and crim-
ina] pursuits determine the offender’s differential expectations™ (1992,
p. 92). Their study revealed support for both the direct and indirect
effects of age on desistance from crime.

Selection.  Of course, it could be argued that the association between
desistance and adult social factors is attributable to a selection process
(Gottfredson and Hirschi 1990). A large body of research documents
an association between enduring individual characteristics, such as low
intelligence and impulsiveness, and criminality. The distribution of
these persistent individual differences, which has been referred to as
“persistent heterogeneity,” is highly skewed to the right (Nagin and
Paternoster 1991). It may be that those who desist from crime as
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voung adults are in the middle range of the skewed tail: They are suf-
ficiently prone to crime to be delinquent and unattached in their
youth, but not so crime-prone to persist in criminal activity and de-
rachment in their adult years. Selection is thus a threat to the interpre-
tation of any desistance study.

Although not experimental in nature, analyses of desistance have
addressed this argument in a number of ways. For example, criminal
career researchers have explicitly recognized and modeled offender
heterogeneity. Blumstein, Farrington, and Moitra (1985) divided the
London sample into innocents, persisters, and desisters and estimated
the probabilities of offending for each group. Persisters and desisters
are present at each stage of arrest, although at each successive arrest
the proportion of persisters will increase. These authors applied this
approach to the 1945 Philadelphia birth cohort data; data from Lyle
Shannon’s cohort studies in Racine, Wisconsin; data from Kenneth
Polk’s cohort studies in Marion County, Oregon; and the London data
from the Cambridge Study in Delinquent Development (Blumstein,
Farrington, and Moitra 1985, p. 208). Although each of these studies
revealed very different prevalence rates, the general pattern of increas-
ing recidivism rates over time was confirmed in each data set. Using
the London data, Blumstein, Farrington, and Moitra found seven fac-
tors measured at age eight to ten years of age (early conviction, low
family income, troublesomeness, poor school attainment, psvchomotor
clumsiness, low nonverbal 1QQ, and having a convicted sibling) that dis-
criminated reasonably well between chronic offenders (six or more
convictions) and nonchronic offenders (fewer than six convictions)
(1985, p. 216).

Many of these enduring individual differences in oftender heteroge-
neity have been explicitly used as controls in analyses attempting to
assess the adule predictors of desistance from crime. In our analyses of
the Glueck data, for example, the results seem clear that, conditional
on a wide variety of individual differences, marriage and labor market
experiences predict rates of desistance. We have thus concluded that
the process of selection does not account for the association of social
bonds and desistance (sce especially Sampson and Laub 1993; Laub
and Sampson 1993; Laub, Nagin, and Sampson 1998). What happens
in the adult life course matters—a conclusion we believe modifies, but
does not deny, the importance of childhood factors.

Perhaps the most convincing attempt to counteract selection bias
comes from a recent analysis of data from a national work experiment
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that drew participants from poor ghetto areas in nine U.S. cities. Ug-
gen (2000) found that, overall, those given jobs showed no reduction in
crime relative to those in a control group. However, age significantly
interacted with employment to affect the timing of illegal earnings and
arrest. Those age twenty-seven or older were more likely to desist
when provided marginal employment. Among those younger, the ex-
perimental job treatment had no effect on desistance. This is an impor-
tant finding because the experimental nature of the data addresses the
selectivity that has plagued much research in this area. By specifying
event history models accounting for assignment to, eligibility for, and
participation in the Natonal Supported Work Demonstration Project,
Uggen provides more refined estimates of the effects of work as a turn-
ing point in the lives of criminal offenders.” Moreover, the effect of
work on facilitating desistance appears to be age graded; that is, mar-
ginal work (defined as minimum wage jobs) leads to desistance among
those offenders over the age of twenty-six.

Subgronp Differences. Few studies of desistance have examined dif-
ferential effects by race. Elliott (1994) examined the National Youth
Survey data through wave 8, when the subjects were between ages
twenty-four and thirty. Elliott found race differences in desistance
over time, with whites desisting earlier than blacks. Elliott speculated
that contextual differences—where one was living or working—
might explain these differences.

One of the other unexplored issues in desistance research is gender.
Most delinquents are male and desistance appears to result from the
formation of social bonds with persons of the opposite sex who are far
less likely to be delinquent and deviant. What is the process of de-
sistance for females? We know that the age-crime distribution is virtu-
ally identical for males and females, although females commit crime at
a much lower rate than males (Gove 1985). Nevertheless, with increas-
ing age, there are sharp drop-offs for both males and females.

Uggen and Kruttschnitt (1998) are among the few researchers to
study gender differences in desistance. These authors have argued that
not only have the vast majority of studies of desistance involved male
samples, but also the legal response to crime has been ignored as well.
Uggen and Kruttschnitt developed a theoretical perspective on de-
sistance drawing on rational choice theories, social control theories,

! Uggen (1999) also found that job quality was related to economic and noneconomic
criminal behavior, taking into account sample selection, prior criminality, and other per-
sonal characteristics.
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and opportunity theories, and they used data from the Nadonal Sup-
ported Work Demonstration Project to assess patterns of desistance by
gender. They found that while women were more likely to desist than
men (using both self-report and arrest data), the factors of desistance
were the same among men and women. At the same time, they found
gender differences in official desistance compared with self-report data
(Uggen and Kruttschnite 1998, p. 361). Unfortunately, there were too
few female offenders to disaggregate by crime type. Moreover, this
study provides little insight into the underlying mechanisms of de-
sistance by gender.

C. Qualitative Studies of Offenders and Ex-offenders

Qualitative studies of offenders and ex-offenders provide another
window from which to view the desistance process. Much of this re-
search involves asking detailed, probing questions to subjects, mainly
men, who have desisted from crime. This research strategy has been
hampered by the use of small, unrepresentative samples, a heavy reli-
ance on retrospective accounts, and an inability to distinguish among
competing hypotheses regarding the desistance process. Nevertheless,
this line of inquiry has produced important insights into the underly-
ing processes of desistance from crime that are unobtainable from the
typical survey.

A common theme in studying offender accounts is that desistance
refers to “successful” disengagement from criminal behavior (Meisen-
helder 1977). The idea of desistance or “exiting” in this context refers
to the subjective experiences of the offender. For example, on the basis
of interviews with twenty felons convicted of property offenses, Meis-
enhelder (1977, p. 325) found that “successful exiting projects include
the development of meaningful expressive attachments and behavioral
investments that bind the individuals to conformity and that provide
them with significant reasons not to deviate.” Along similar lines, Ir-
win (1970) identified three important components of desistance from
a criminal career. The first is finding a good job (Irwin 1970, pp. 134-
35). The second is an “adequate and sadsfying relationship with a
woman, usually in a family context” (Irwin 1970, p. 203). The third is
involvement in extravocational, extradomestic activities such as sports
or hobbies (Irwin 1970, p. 203).

Societal reactions to crime also appear to interact with age (Shover
1985, 1996; Gartner and Piliavin 1988, p. 302; Shover and Thompson
1992). For example, Shover (1985) reported that aging interacts with
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the stigma of a criminal record; for those offenders in his sample who
desisted in later life, there was an erosion of the original stigma, while
for others the process of aging compounded the effect of the original
stigima. In this study of fifty aging criminals, Shover (1985) examined
two types of experiential change that accompany aging—orientational
and interpersonal change. According to Shover, orientational changes
included a new perspective on the self, a growing awareness of time
changing aspirations and goals, and a growing sense of tiredness. Inter-
personal contingencies included the establishment of ties to another
person (e.g., a wife) or ties to a line of activity such as a good job (1985,
pp. 92-96). Successful participation in a personal relationship, a job,
or some other conventional line of activity appeared to reinforce a
noncriminal identity.

Recently, Shover (1996) has written one of the most extensive
accounts of desistance from crime drawing on qualitative interviews
with persistent thieves. As in his earlier work, Shover contended that
changes in offending were linked to age and aging, especially the
changing calculus of decision making. This process was similar to age-
related changes in the lives of nonoffenders. Variation in criminal ca-
reers is associated with objective and subjective career contingencies.
According to Shover, two classes of contingencies significantly influ-
enced criminal careers: the development of conventional social bonds,
activities, and rewards; and strengthened resolve and determination to
abandon crime (1996, p. 124). The first could result from a satistying
relationship with a woman, a religious experience, and a satisfying job.
Shover argued that “successful creation of bonds with conventional
others and lines of legitimate activity indisputably is the most impor-
tant contingency that causes men to alter or terminate their criminal
careers” (1996, p. 129). Aging also influenced subjective contingencies
or what Shover called “orientational, resolve-enhancing contingen-
cies” (1996, p. 130). Men turned away from crime because they were
less risky and more rational, gained a new perspective on self, had a
growing awareness of time as a diminishing resource, and experienced
a change in their aspirations and goals (Shover 1996, p. 131). In addi-
tion, Shover’s main idea was that the meaning of crime and the calcu-
lus of crime changed over the life course. However, Shover painfully
noted that many men who desist were successes in “only the narrowest,
most bureaucratic meaning of non-recidivism. Most ex-convicts live
menial or derelict lives and many die early of alcoholism or drug use,
or by suicide” (1996, p. 146).
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Understanding Desistance from Crime

Like Shover, Maruna (2001) provides another important focus on
subjective orientations in the desistance process in an etfort to under-
stand how desistance works. Maruna sought to bring the person back
into the picture to supplement the positivist line of research on de-
sistance. Maruna contended that maturation occurred independent of
age and led to subjective changes that were essential to sustain de-
sistance from crime. Simply put, people who are going straight—indi-
cating desistance is a process, not an event—undergo a change in per-
sonality and self-concept. Thus, phrases like “new person” or a “new
outlook on life” apply to those who desist from crime. Using data from
life-history narratives for fifty-five men and ten women drawn from
a “targeted” and “snowball” sampling frame, Maruna found that re-
formed offenders were more other-centered and tound fulfillment in
generative behaviors, felt a greater control over their destiny and took
responsibility for shaping their future, and found a “silver lining” in
the negative situation resulting from crime and found meaning and
purpose in life." As Maruna (2001) has pointed out, this pattern fits
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the essential elements of the “prototypical reform story,” and this re-
form tale may be an important part of the desistance process (see also
Maruna 1997).

It is noteworthy that Maruna questions the value of the turning
point idea to understanding desistance, arguing that it has “probably
been overstated” because “nothing inherent in a situation makes it a
turning point” (2001, p. 25). For Maruna, a more promising strategy
is to focus on individuals as agents of their own change. This view un-
derscores that desistance is a process, not an event, that is initiated by
a “disorienting episode” (Lofland 1969) or a “triggering event” (Laub,
Nagin, and Sampson 1998) that may or may not lead to a change or
turning point in a behavioral trajectory.

Graham and Bowling’s (1995) study of desistance had two parts. The
first part was an analysis of self-report data drawn from a larger study
of offending in Fngland and Wales. The overall sample for this study
was over 2,500 individuals ages fourteen to twenty-five. The full sam-
ple was used to assess the correlates of persistence and desistance from
crime. The second part entailed in-depth life-history interviews with
twenty-one desisters (ten males and eleven females, ages sixteen to
twenty-seven) to learn more about the influences that led them to de-

" Employment was not a factor in the desistance process in Maruna’s (2001) study.

Because of the dire employment situation in Liverpool (the site of his study), only five
of the thirty desisting offenders were employed full-time (Maruna 2001).
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sist from crime. These subjects were a subsample drawn from the
larger project. Desisters were defined as those having committed three
offenses in the past (or one serious offense) and self-reporting no new
offenses in the twelve-month period prior to the interview. A total of
166 desisters were identified.

For young women, desistance seemed to occur abruptly as they
moved into adulthood (e.g., leaving school, leaving home, forming
partnerships, and having children). For male offenders, desistance was
a more gradual, intermittent process. The social development variables
that appeared important for explaining female desisters were far less
useful for explaining male desisters. Simply put, males were less likely
to make the transition from adolescence to adulthood, and when they
did, it had a different effect (or no effect) compared with the effect it
had on females. A major component of desistance for men was disen-
gagement from their deviant peers. Graham and Bowling (1995, p. 84)
argued that this is a “precondition” for desistance from crime. In addi-
tion, male desisters were more likely to live at home and perceive that
their schoolwork was above average. From the life-history interviews,
along with disassociation with delinquent peers, Graham and Bowling
found that changes in identity and maturity were also important. For
example, a sense of direction, recognition of the consequences of
crime, and learning that crime does not pay were all identified as im-
portant factors in interviews with desisters. For women, having chil-
dren had the greatest influence on desistance, according to interview
data.

Mischkowitz (1994) studied desistance with data from the Tubingen
Comparative Study of Young Offenders. This is a longitudinal study
of 200 males who were incarcerated in prison along with a control
group of 200 men the same age drawn from the general population.
All of the men were born between 1935 and 1949 and were between
the ages of twenty and thirty years at the time of the study. Desistance
was defined as having one’s last conviction before the age of thirty-one
and not being convicted or incarcerated for the last ten years. Fifty-
two case studies of desisters formed the basis of this study. The major
finding was that desistance resulted from changes toward a more con-
ventional lifestyle across a variety of domains (e.g., residential, work,
family). Although there were different tvpes of desisters (permanent
conformists, permanent deviationists, disintegrationists, and reintegra-
tionists), the reintegrationists—those subjects that changed their life-
style—were the largest group of desisters (Mischkowitz 1994, pp. 321~
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22). The other groups may not offend again but may be involved in
“hidden crime”; engage in serious alcohol abuse; or generally lead un-
productive, socially isolating, unhappy lives.

To probe further the processes underlying desistance, self-report
data were collected on the reasons for desistance from the ex-offend-
ers. These reports were supplemented with social worker reports as to
what they saw as the reasons for desistance. It is interesting to note
that the subjects thought that “free will” to break with the past was the
most important reason, followed by a good marriage, and an interest in
an occupational career. Social workers, by contrast, discounted free
will and emphasized marriage, jobs, and changing one’s milieu. It is
important to note that, with respect to personal qualities, social work-
ers mentioned “intelligence and certain skills, occupational ambitions,
and sociability and adaptability” (Mischkowitz 1994, p. 325). Like
many of the studies reviewed here, religious conversion was not a pri-
mary cause of desistance among these fifty-two men.

Baskin and Sommers (1998) conducted in-depth, life-history inter-
views with 170 women who committed a variety of violent crimes (rob-
bery, assault, and homicide) in New York City. They examined de-
sistance from violent crime for thirty women in their sample. It is not
clear how these thirty women were selected or whether they repre-
sented the population of desisters among the 170 women. Desistance
was defined as no criminal involvement for at least two years prior to
the interview. Criminal activity was determined through official arrest
record checks as well as interviews with program staff for women who
participated in treatment programs. Baskin and Somimers uncovered a
number of factors related to the decision to stop offending among their
sample of female offenders (e.g., criminal justice sanctions, the pains
of imprisonment, isolation from family and friends, and physical and
mental “wear and tear” of crime and “living the life” on the street,
among others). These same factors were uncovered in Shover’s work
examining male property crime offenders (see also Cusson and Pinson-
neault 1986).

Following Fagan (1989) and Sommers, Baskin, and Fagan (1994),
Baskin and Sommers outline a three-step process of desistance (1998,
pp. 140-43). The first stage is “forming a commitment to change”
(Baskin and Sommers 1998, p. 133). This stage is often triggered by a
shock or crisis (see Cusson and Pinsonneault 1986). These catalysts for
change may include “socially disjunctive experiences” (e.g., hitting
rock bottom) or simply may reflect “delayed deterrence” (Baskin and
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Sommers 1998, p. 141, fig. 6.1). The second stage is called discontinu-
ance. This stage requires a public announcement or “certification”
(Meisenhelder 1977, p. 329) that offending will stop. This stage en-
tailed both objective changes (e.g., new social networks) and subjective
changes (e.g., new social identity) (see Shover 1996). The women
adopted “social avoidance strategies” in the desistance process; separa-
tion from persons and places that facilitate continued involvement in
crime and drug use (see Graham and Bowling 1995). The third stage
of desistance is maintenance of the decision to stop. A key component
in stage 3 is building and maintaining a “network of primary relations
who accept and support their nondeviant identity” (Baskin and Som-
mers 1998, p. 136). Thus, new stakes in conformity need to be devel-
oped, and the process of identity reformation in turn strengthens these
stakes in conformity. From this perspective, desistance is an outcome
of a complex, interactional reciprocal process (see also Thornberry
1987).

In one of the only qualitative studies to examine desistance among
African-American and Latino American inner-city young men, Hughes
(1998) conducted in-depth interviews with twenty subjects who de-
sisted after a long period of criminal activity. Hughes found four sig-
nificant factors influencing the move of offenders away from antisocial
behavior. These factors included respect and concern for children, es-
pecially their own children; fear of physical harm, incarceration, or
both; contemplation time away from one’s immediate environment;
and support and modeling from a dedicated person (e.g., a counselor
or mentor). Although derived from a small, convenience sample, these
findings are generally consistent with the findings from qualitative
studies focusing on white men.

D. Suntmary

It is apparent that desistance stems from a variety of complex pro-
cesses—developmental, psychological, and sociological. In addition,
the context in which desistance occurs (or does not occur) seems im-
portant in understanding the particular processes of desistance. How-
ever, most explanations of desistance have a “post hoc” feel to them.
What is not well developed is a coherent framework or theoretical ac-
count for explaining desistance. We thus take the next step of formu-
lating the beginnings of a life-course framework to explain desistance
from crime. Before we turn to a full discussion of our life-course per-
spective on desistance, however, it is useful to assess the similarities
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and differences in patterns of desistance from domestic violence, illicit
drug use, and alcohol abuse.

III. Domestic Violence and Other Problem Behaviors

The question we address here is whether insights into the desistance
process can be gleaned by investigating disparate forms of criminal
behavior (e.g., domestic violence) as well as other problem behaviors
(e.g., drug use and alcohol abuse). Although the evidence is somewhat
sketchy, it does appear that domestic violence declines with age (see,
e.g., Suitor, Pillemer, and Straus 1990). The evidence is even stronger
that drug and alcohol use declines with age (see, e.g., Chen and Kandel
1995). Less is known about the predictors and processes of desistance
from domestic violence and other problem behaviors.

A. Damestic Violence

Conventional wisdom holds that there is little cessation from do-
mestic violence over time. The image is that marital conflict involving
physical aggression escalates in frequency and severity of violence.
However, studies using nonclinical- or nonshelter-based samples show
that while there is some evidence for escalation, there is much more
discontinuity in offending patterns, especially minor forms of violence,
than expected (see, e.g., Feld and Straus 1989). For instance, using data
from the Natonal Youth Survey, Woffordt, Elliott, and Menard
(1994) found that a considerable number of offenders (48 percent)
“suspended” violence in their marital relacionships three years later. In
an interesting study using data from a community-based sample, Quig-
lev and Leonard (1996) examined desistance in husband aggression in
the first three years of marriage. Desistance was defined as the com-
plete cessation of husband aggression at year 2 and year 3 as reported
by both members of the couple. The rate of desistance in this sample
was 24 percent. That is, forty-five of the 188 couples that reported
hushand aggression in the first vear of marriage reported no further
aggression in year 2 or 3. Desistance was also associated with better
marital and emotional functioning. Those engaging in serious aggres-
sion at year 1 were much less likely to desist in years 2 and 3 (14 per-
cent). Thus, there is evidence for desistance in marital violence. The
kev question is, Whar are the factors that lead to desistance, and are
the processes of desistance the same or different compared with other
offenders?™

" One of the major concerns in studies of desistance from domestic violence is sample
attrition. [t is not known to what extent separation and divorce influences rates of partic-
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In a significant essay appearing in an earlier volume of the Crime and
Fustice series, Fagan (1989) analvzed desistance from family violence.
Like many of the works reviewed above, Fagan argued that the causes
of onset might not be relevant for understanding desistance. “What is
important to the initiadon of violence [and other problem behaviors]
may be irrelevant to its cessation,” wrote Fagan (1989, p. 414). This
implies that although problem behaviors (e.g., family violence, sub-
stance abuse, and crime) may have different origins, the processes of
cessation may be quite similar. For Fagan, desistance is the outcome
of processes that begin with aversive experiences leading to a decision
to stop offending. In the case of spouse abuse, desistance follows legal
sanctions. This suggests an interesting linkage between specific deter-
rence and desistance that has been generally overlooked in the litera-
ture on desistance from crime (but see Paternoster 1989). Fagan distin-
guishes cessation, remission, and desistance in the context of family
violence, but the terms are germane to criminology as a whole. “De-
sistance refers to a process of reduction in the frequency and severity
of family violence, leading to its eventual end when ‘true desistance’ or
‘quitting’ occurs” (Fagan 1989, p. 380). For Fagan, desistance implies
a “conscious behavioral intent to reduce the incidence of violence”
(1989, p. 380), although is it is not clear why “conscious behavioral
intent” is necessary in this or any definition of desistance, nor is there
any mention whether this concept can even be measured. Cessation
refers to “abstention from family violence, either permanent or tempo-
rary, often because of legal or other interventions external to the indi-
vidual [and] remission is a natural process. It describes a temporary
state where there is an episodic lull in violent behavior” (Fagan 1989,
p. 380)."7 Although these lulls in offending may become permanent,
the notion of remission implies that backsliding is likely (Fagan 1989,
p. 380). In his review, Fagan also noted three varieties of cessation:
deterrence in response to legal sanctions; dissuasion in response to
victim-initiated strategies; and displacement—taking it elsewhere.

ipation in these studies. Research in this area is also hampered by small sample sizes,
short follow-up periods, and varying definitions of both domestic violence and de-
sistance.

"This is comparable to the intermittency parameter in Nagin and Land (1993). Bar-
nett, Blumstein, and Farrington (1989) developed a model of criminal career patterns
among multiple offenders and tested their model prospectively using data up to age
thirty for offenders in the Cambridge study of delinquent development. Although their
model was generally satisfactory, they did find a small group of offenders who stopped
offending and then restarted after a long period of time.
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Fagan’s model of desistance from family violence has three distinct
stages. Stage 1 entails “building resolve or discovering the motivation
to stop.” Stage 2 involves “making and publicly disclosing the decision
to stop.” There must be some catalyst to initiate change. This could
be the result of increasing the negative consequences and attendant
stigma stemming from acts of family violence (e.g., legal sanctions) or
by removing the positive rewards stemming from acts of family vio-
lence. Fagan makes the crucial point that the processes that initiate the
decision to stop may not be sutficient for desistance to occur (1989,
p- 409). Stage 3 entails “maintenance of the new behaviors and inte-
gration into new social networks” (Fagan 1989, p. 404). Whether
desistance can be maintained without changing social networks and
identities is a question for future research. Fagan contends that the
“substitution” of new networks and supports for old ones and the “sta-
bilization™ of those networks and supports is crucial to the long-term
success of desistance.

B. Ulicit Drug Use and Alcohol Abuse

In contrast to research on crime and family violence, there has been
some attention devoted to describing the natural history of illicit drug
use and alcohol abuse. There is evidence, for example, that most forms
of drug use and alcohol abuse decline with age. The exception appears
to be cigarette use (see Chen and Kandel 1995). Information is also
available regarding the predictors of desistance from illicit drug use
and alcohol abuse.

Esbensen and Elliott (1994) used data from eight waves of the Na-
tional Youth Survey and found that salient life events like marriage and
becoming a parent were major factors in discontinuing drug use (i.e.,
alcohol and marijuana use). Social learning variables that were impor-
tant in explaining initiation were not significantly related to termina-
ton of drug use. However, the relationship between salient life events
(e.g., getting married, having a child) may be related to changes in so-
cial networks (the number of drug-using friends) (sce Warr 1998).

Using a representative sample of over 700 marijuana users, Chen
and Kandel (1998) found that the two most important predictors of
cessation of marijuana use were frequency of use and age. Infrequent
users and those in their late twenties were more likely to stop using.
Supporting the notion that life events arc important in the cessation
of marijuana use, Chen and Kandel (1998) found that first-tume preg-
nancy and parenthood had a significant effect on cessation of marijuana
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use for women but not for men. Getting married did have an inhibi-
tory effect for men, but it appeared to be anticipatory. For example,
men were more likely to stop using marijuana one month prior to their
marriage, and women were more likely to stop using marijuana nine
months before the birth of their first child. Along similar lines, Yama-
guchi and Kandel (19853), emphasizing the idea of social role incompat-
ibility, found that in early adulthood marijuana users stopped using
after marriage and child bearing. Instability in marital status and em-
ployment was related to continued use (see also Kandel and Yamaguchi
1987). Whether these effects are the consequences or determinants of
desistance of use of marijuana is debatable, although the evidence ap-
pears to be in favor of selection effects (Yamaguchi and Kandel 1985;
Kandel and Yamaguchi 1987; Chen and Kandel 1998).

In a study of cessation from cocaine use, White and Bates (1995)
found that those who stopped using were more likely to be older, mar-
ried, and have children. They also found that friends’ use of cocaine
and negative consequences stemming from using cocaine were most
strongly related to cessation. Whether these findings are due to selec-
tion effects is not known.

Supporting the idea of negative consequences in cocaine cessation,
Waldorf, Reinarman, and Murphy (1991) found that heavy users of co-
caine cited health problems (both physical and psychological), financial
problems, work problems, and relationship problems as the most im-
portant reasons for quitting use. These findings were based on inter-
view data drawn from 106 quitters derived from a snowball sample of
present and past cocaine users. In addition to the negative effects of
the cocaine experience, a stake in conventional identity and a commit-
ment to conventional life formed the “social-psychological and social-
organizational context within which control and cessation were possi-
ble” (Waldorf, Reinarman, and Murphy 1991, p. 222).

In a study of untreated and treated heroin addicts, Biernacki (1986)
found that experience of “natural recovery” varied depending on the
extent of immersion and identification in the subculture of addiction.
Breaking away from the drug and the addict world—both symbolically
and literally—is a crucial part of the desistance process. At the same
time, addicts need to forge new relationships, new interests, and new
investments in order to maintain cessation from drugs. The result of
this process is an identity transformation. The course of identity trans-
formation could involve the forging of a new identity, could entail
reverting to an old identity that was not spoiled during addiction, or
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could extend an old identity to replace the primacy of the addict iden-
tty (Biernacki 1986, pp. 141-60). Biernacki concluded, “A successful
transformation of identity requires the availability of identity materials
with which the nonaddict identity can be fashioned. Identity materials
are those aspects of social settings and relationships (e.g., social roles,
vocabularies) that can provide the substance to construct a nonaddict
identity and a positive sense of self” (1986, p. 179)."

In a2 meta-analysis of twenty-seven studies of variations in drinking
over the life course, Fillmore and her colleagues (1991) found declines
in drinking with age. Temple and his colleagues (1991) found that get-
ting married was negatively associated with consumption for younger
and older persons across sex. In contrast, becoming employed was pos-
itively related to consumption of alcohol, although the relatonship
was not significant across all age or sex groups. This study involved
a meta-analysis of twelve longitudinal studies. Unfortunately, only two
data points were used, and there was no information available on the
timing of changes in role status.

In a similar vein, using data from the NLSY, Miller-Tutzauer,
Leonard, and Windle (1991) found that voung adults who became
married exhibited larger decreases of alcohol use compared with those
who remained unmarried. Since the declines began in the vear prior
to marriage, the authors attributed the change to the role transition
phase rather than a constraint of marriage itself. As indicated above,
whether these declines are due to self-selection {e.g., declines in drink-
ing facilitate marriage) or the effects of courtship and marriage (e.g.,
alteration in the opportunites to drink) is not clear from this study.

Furthermore, Labouvie (1996), using data from a longitudinal study
of two birth cohorts totaling 933 young adults, found evidence for
“maturing out” of substance use. Reductions in use were more pro-
nounced for those individuals who became married, became parents,
or both, controlling for past usc and friends’ concurrent use. The ben-
ehts of marriage and parenthood appeared the strongest at ages

' Adler (1992) has conducted a study of the reintegration of former drug dealers into
conventional society. She found that “push” factors were more important than *“pull”
factors in the desistance process. One of the difficuldes former dealers face in the reinte-
gration process is finding legitimate work. Moreover, former dealers find adjustment in
the “straight world” particularly ditficult because they miss the “level of disposable in-
come, excitement, flexibility, and the pleasure, spontaneity, and freedom they experi-
enced during their haleyon days of drug trafficking” (Adler 1992, p. 124). Adler con-
cludes that her subjects are “postdealers, but not completely reformed deviants™ (1992,
p- 125: see Adler and Adler 1983).



36 John H. Laub and Robert J. Sampson

twenty-eight to thirty-one, which suggests that the tming of events is
important. In addition, declines in use were also associated with per-
ceived decreases in friends’” use of alcohol, cigarettes, and illicit drugs,
which were more likely to occur after age twenty-five. These findings
held for both men and women in the study. Labouvie (1996) concluded
that “maturing out” is due to selection and self-correction.

Vaillant (1995) has studied the pathways to abstinence in the context
of the natural history of alcoholism. Vaillant (1995) found that recov-
ery was anything but spontaneous. The important factors in fostering
desistance from alcohol abuse were new relationships, enhanced hope
resulting from increased involvement in religion or Alcoholics Anony-
mous, supervision and monitoring by formal authorities or informal
others such as emplovers or spouses, and finding a substitute depen-
dency. It is surprising that stable abstinence was not predicted by good
premorbid adjustment. In Vaillant’s study, sociopaths were as likely to
desist from alcohol abuse as those with good mental health. As de-
scribed in detail in Valliant’s 1995 study, data were drawn from two
samples—268 former Harvard University undergraduates from the
Grant study and 456 nondelinquent controls from the Gluecks’ Unrav-
eling Fuvenile Delinguency study.

Little is known about desistance from alcohol abuse without treat-
ment. Using a convenience sample of 182 males, Sobell et al. (1993)
found that the majority of “natural recoveries” from drinking prob-
lems involved a “cognitive evaluation” of the pros and cons of drink-
ing. Seemingly trivial or mundane events often precipitated changes in
drinking behavior. These events seemed to “trigger” a need for change
that led to a “‘major reorientation of the person’s frame of reference
and perspective” (Sobell et al. 1993, p. 223). Spousal support was re-
ported to be the most helpful factor in maintaining cessation from al-
cohol abuse.

C. Surimary

As Fagan (1989) has noted, common processes of desistance have
emerged across a variety of problem behavior areas, including crime.
First, the decision to stop appears to be preceded by a variety of nega-
tive consequences, both formal and informal. Second, multiple pro-
cesses appear to be involved in sustaining and reinforcing the decision
to change. Similarly, examining research on the addictive disorders of
alcoholism, smoking, and obesity, Brownell et al. (1986) discovered
commonalities in the process of relapse that indicate three basic stages
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of behavior change—motivation and commitment, initial behavior
change, and maintenance of change. These authors make the impor-
tant distinction between lapses (slips) and relapse and argue that much
could be learned about the processes of change if we knew which slips
lead to relapses and which do not. Information on the timing of lapses
in the change process would also be quite helpful. There is some evi-
dence to suggest that the determinants of lapses are different from the
determinants of relapses. For instance, lapses are more commonly as-
sociated with situational factors, whereas relapses are related to indi-
vidual factors such as negative emotional states or stress events.

Stall and Biernacki (1986) have examined spontaneous remission
with respect to four substances—opiates, alcohol, food/obesity, and
tobacco. They identified common processes of spontaneous remission
across these four domains. Spontaneous remission is defined as cessa-
ton of problematic substance use for one year without formal treat-
ment. What is compelling about this topic is that these substances are
generally considered “addictive.” Although the data are limited, key
factors in the cessation process included health problems, social sanc-
tions, significant others, financial problems, significant accidents, man-
agement of cravings, positive reinforcements for quitting, internal psy-
chic change or motvation, and change in lifestyle. Like others, Stall
and Biernacki (1986) propose a three-stage model of spontaneous re-
mission behavior. The first stage concerns building resolve or motiva-
tion to quit. The second stage involves a public pronouncement to quit
problematic substance use. The third stage is the maintenance of the
resolution to quit the problem behavior. This includes the acceptance
of a new identity as a nonuser, support from significant others, and
successful integration into new, nonusing social networks.

Finally, Prochaska, DiClemente, and Norcross have concluded that
the processes of change across a varicty of life domains (addictive and
other problem behaviors) reveal “robust commonalities in how people
modify their behavior. From our perspective, the underlying structure
of change is neither technique-oriented nor problem specific” (1992,
p. [110). Prochaska and Velicer (1997) propose what they call a “trans-
theoretical model” that posits that behavior change occurs through six
specific stages of change—precontemplation, contemplation, prepara-
tion, action, maintenance, and termination. These stages of change
were found across twelve different health behaviors, and they help us
to understand “when particular shifts in attitudes, intentions, and be-
haviors occur” (Prochaska, DiClemente, and Norcross 1992, p. 1107).
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In addition to the stages of changes, Prochaska and Velicer (1997)
identified a common set of processes of change that also occur across
a wide range of health behaviors. These processes of change can be
generally characterized as two factors—experiential processes (e.g.,
self-reevaluation) and behavioral processes (e.g., helping relationships).
The processes of change allow us to understand how these shifts occur.
The prospects for change are most likely when there is a successful
integration of the stages and processes of change. Like Brownell et al.
(1986), Prochaska, DiClemente, and Norcross (1992) argue that be-
cause relapse is expected, a spiral pattern (rather than linear progres-
sion) best captures how people move through the stages of change.

In short, there appear to be commonalites when desisting from sev-
eral behaviors, including those thought to be addictive. What is strik-
ing is that the processes of desistance from problem behaviors such as
alcohol dependency are quite similar to the processes of desistance
from predatory crime. The significant elements to date are the deci-
sion or motivation to change, cognitive restructuring, coping skills,
continued monitoring, social support, and general lifestyle change, es-
pecially new social networks.

IV. Frameworks for Understanding the
Desistance Process

We believe that there are several theoretical accounts of desistance that
can provide a framework for classifving and interpreting the individual
studies we reviewed above. While there is overlap across these frame-
works, we highlight what we see as the differing elements of emphasis
within each particular framework. All of these accounts point to prom-
ising leads in the desistance process. At the same time, none of the
accounts are fully satisfying, and in the end they raise more questions
than they answer. We review each of these frameworks and then con-
clude that the life-course framework is the most promising approach
for advancing the state of knowledge regarding desistance from crime
and other problem behavior.

A. Maturation and Aging Accounts of Desistance

Framework I.  The Gluecks developed the idea of maturation as the
key factor in explaining desistance from crime. Their theory was that
“the physical and mental changes which enter into the natural process
of maturation offer a chief explanation of improvement of conduct with
the passing of years” (Glueck and Glueck 1974, p. 149). Desistance
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occurred with the passage of time, specifically, there was a “decline in
recidivism during the late twenties and early thirdes” (Glueck and
Glueck 1974, p. 175)."* Thus, for the Gluecks desistance was norma-
tive and expected, unless an otfender had serious biological and envi-
ronmental deficits (Glueck and Glueck 1943). At the same time, the
Gluecks argued that persistent recidivism could be explained by a lack
of maturity; offenders who eventually desisted experienced delayed
or belated maturadon. Although perhaps tautological in nature, the
Gluecks argued that the men under study “finally achieved enough
integration and stability to make their intelligence and emotional-
volitional equipment effective in convincing them that crime does not
lead to satisfaction and in enhancing their capacity for self-control”
(Glueck and Glueck 1974, p. 170).

The Gluecks believed that maturation was a complex concept and
process. They wrote that maturation “‘embraces the development of a
stage ot physical, intellectual, and aftective capacity and stability, and
a sufficient degree of integration of all major constituents of tempera-
ment, personality and intelligence to be adequate to the demands and
restrictions of life in organized society” (Glueck and Glueck 1974,
p- 170). The Gluecks were quite clear that desistance “cannot be at-
tributed to external environmental transtormations” (1974, p. 173).
The Gluecks called for more research into the “striking maturation”
phenomenon from biological, psychological, and sociological perspec-
tives with the goal to “dissect maturation into its components” (1940,
p. 270). It is interesting that for the Gluecks age and maturation were
not one and the same. It was the case that as age increased, recidivism
declined. But age alone was not enough to explain maturation. “It was
not the achievement of any particular age, but rather the achievement
of adequate maturation regardless of the chronological age at which it
occurred that was the significant influence in the behavior change of
our criminals” (Glueck and Glueck 1945, p. 81). Nonetheless, the basic
idea of this approach is that desistance is the resule of offenders grow-
ing out of crime and settling down.

Framework 1. A variation of the Gluecks’ approach is found in
Gottfredson and Hirschi’s 4 General Theory of Crinre (1990). Like the
Gluecks, Gottfredson and Hirschi argue that crime declines with age

" One idea offered by the Gluecks that has not heen supported is that regardless of
the age of onset, crime and delinquency run a “fairly steady and predictable course”
(Glueck and Glueck 1974, p. 150). Most research shows carly onset is linked to a longer
criminal career.
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for all offenders (see also Hirschi and Gottfredson 1983). Gottfredson
and Hirschi contend that the age distribution of crime—onset, fre-
quency, and desistance—is invariant across time, space, and historical
context and that this relationship cannot be explained by any variables
available in criminology. Gottfredson and Hirschi state, “This expla-
nation suggests that maturational reform is just that, change in behav-
ior that comes with maturation; it suggests that spontaneous desistance
is just that, change in behavior that cannot be explained and change
that occurs regardless of what else happens” (1990, p. 136).

A fundamental aspect of the Gottfredson and Hirschi account of
desistance is the distinction between crime and criminality (1990).
According to Gottfredson and Hirschi, crimes are short-term, cir-
cumscribed events that presuppose a set of conditions. In contrast,
criminality refers to relatively stable differences across individuals in
the propensity to commit crime. Gottfredson and Hirschi go on to
argue that while crime everywhere declines with age, criminality—
differences in propensities, like self-control—remains relatively stable
over the life course. They write, “Desistance theory asserts that crime
declines with age because of factors associated with age that reduce or
change the criminality of the actor. The age theory asserts that crime,
independent of criminality, declines with age” (Gottfredson and
Hirschi 1990, p. 137). For Gottfredson and Hirschi, criminality is im-
pervious to institutional involvement and impact.

Unlike the Gluecks, Gottfredson and Hirschi do not invoke the pro-
cess of maturation but rather see a direct effect of age on crime. De-
creases in offending over time are “due to the inexorable aging of the
organism’ (Gottfredson and Hirschi 1990, p. 141). From this theoreti-
cal perspective, it follows that criminal behavior is largely unaffected
by life-course events—marriage, employment, education, and so
forth—or any situational or insttutional influences. The basic idea is
that desistance “‘just happens” and that the age effect cannot be ex-
plained with the available terms and concepts.'

B. Developmental Accounts of Desistance

Framework 1. The first developmental account of desistance we
present focuses on change in objective and subjective contingencies
that accompany aging (Neugarten 1996). For example, identity changes

“In a variation of the Gottfredson and Hirschi (1990) position, Wilson and
Herrnstein contend that aging leads to a lowering of propensity for crime (1985, p. 145).
Both support the notion that declines in crime over the life span are due to aging.
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may account for reductions and cessation in crime (see Maruna 2001;
see also Gartner and Piliavin 1988; Shover 1996). To illustrate, Mulvey
and LaRosa (1986) focus on the period from age seventeen to twenty,
the period they call the tume of natural recovery. They argue that de-
sistance is the result of shifts in behavioral patterns that characterize
adolescence, especially late adolescence (see Mulvey and Aber [1988]
for details on this developmental perspective).'s
to the one uncovered by Shover in his study of behavioral shifts in re-
sponse to aging among men.

This account of desistance suggests two themes. First, desistance
is normative and expected across the life span. Some “rough-and-
tumble” toddlers will desist from antisocial behavior as thev enter

This process is similar

school, some adolescent delinquents will desist while in high school,
and some older delinquents will desist as they make the transidon to
young adulthood, and so on. Second, cognitive change is a precursor
to behavioral change. What Maruna (2001) calls “identity deconstruc-
tion” is necessary to begin the long-term process of desistance."”
Framework 1. A second developmental account of desistance is of-
tered by Gove (1985). Gove argues that explanations of the cessation
of various forms of crime and deviance must incorporate biological,
psychological, and sociological variables. Thus, Gove seeks to merge
elements of both ontogenetic and sociogenic models. Like Hirschi and
Gorttfredson (1983), Gove maintains that sociological theories of crime
are unable to explain patterns of desistance revealed in the data. Gove
reviewed six theories of deviance
ferential association theory, control theory, anomie theory, and func-
tional theory—and concluded that “all of these theoretical perspectives
either explicitly or implicitly suggest that deviant behavior is an ampli-

labeling theory, conflict theory, dif-

fying process leading to further and more serious deviance” (1983,

" In a series of interviews with delinquent youth, Mulvey and Aber (1988) found that
fear of adult sanctions was not an important factor in explaining desistance (but see
Glassner et al. [1983] for the opposite finding). However, Mulvey and Aber (1988) did
find that youths’ social competence in taking advantage of opportunities to “straighten
out” was an important, but overlooked, clement in the desistance process.

"'This raises a thorny methodological point. As Garter and Piliavin have noted,
“when an event such as taking a job, marrying, or having a child occurs prior to de-
sistance from erime, it may be viewed as a sign of orientational change. The orientational
change, rather than the event itself, is seen as the true cause of desistance. e may be,
however, that the event limits the opportunities, time, and energy available for crime
even while subjective motivations remain constant, and that objective constraints are di-
rectly responsible for changes in behavior”™ (1988, p. 302). There is currendy no way to
disentangle the role of subjective vs. objective change as the cause of desistance. It is
probably the case that both are present in the change process.
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p. 118). However, changes in socially structured roles, psychological
well-being, psychological maturation, and biological factors such as
physical strength, physical energy, psychological drive, and the need
for stmulation provide reasonable accounts of desistance from crime
with age. Gove concludes that “biological and psychological factors
appear to play a critical role in the termination of deviant behavior”
(1985, p. 136). The peak and decline in physical strength, energy, psy-
chological drive, and the need for stimulation maps fairly well the peak
and decline in deviant behavior.

Framework II. A third developmental account of crime and de-
sistance from crime is offered by Moffite (1994). Mofhite spells out two
distinct categories of individuals, each possessing a unique natural his-
tory of antisocial behavior over the life course. From a desistance
standpoint, what is important is that these two antisocial trajectories
have unique etiologies that in part account for the differences in de-
sistance.

Life-course-persistent offenders start early in childhood and persist
in offending well into adulthood. For this small group of offenders,
neuropsychological deficits in conjunction with disrupted attachment
relationships and academic failure drive long-term antisocial behaviors.
Thus, life-course-persistent offenders do not desist from crime. As
Moffitt states, it is not the traits or the environment per se that account
for continuity. Rather, her theory of continuous antisocial behavior
(and by definition, no desistance) “emphasizes the constant process of
reciprocal interaction between personal traits and environmental reac-
tions to them” (Moffitt 1994, p. 28). Antisocial dispositions infiltrate
into all domains of adolescence and adulthood, and this “diminishes
the likelihood of change” (Moffitt 1994, p. 28).

The adolescence-limited offenders are involved in antisocial behav-
ior only during adolescence. This large group of offenders has no his-
tory of antisocial behavior in childhood. The delinquency of the
adolescence-limited group is situational, and, as a result, virtually all of
these offenders desist from criminal behavior over time. Adolescence-
limited offenders seek to enjoy the spoils of adulthood (what Moffitt
calls the maturity gap), and they mimic the antisocial styles of life-
course persisters, and, in turn, they are socially reinforced by the “neg-
ative consequences” of delinquent behavior (Moffitt 1994, pp. 30-33).
Adolescence-limited offenders desist from crime in response to chang-
ing contingencies and reinforcements. For the adolescence-limited
group, desistance, like delinquency, is normative. Because adolescence-
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limited offenders have no history of childhood antisocial behavior re-
sulting in large part because of neuropsychological deficits, the forces
of cumulative continuity are much weaker for this group of offenders.
Simultaneously, adolescence-limited offenders have more prosocial
skills, more academic achievement, and stronger attachments than
their life-course-persistent counterparts, characteristics that facilitate
desistance from crime.

In sum, Mothtt argues that “the age of desistance from criminal of-
tending will be a functon of age of onset of antisocial behavior, mas-
tery of conventional prosocial skills, and the number and severity of
‘snares’ encountered during the foray into delinquency. Snares are
consequences of crime, such as incarceration or injury, that constrain
conventional behavior”™ (Moffitt 1994, p. 45). “Adolescence-Limited
delinquents can profit from opportunities for desistance, because they
retain the option of successtully resuming a conventional lifestyle.
Life-Course-Persistent delinquents may make transitions into mar-
riage or work, but their injurious childhoods make it less likely that
they can leave their past selves behind” (Moffitt 1994, p. 45). In con-
trast to our work (Sampson and Laub [1993], discussed below), Moffitt
sees life-course events as conditional determinants of desistance.'

C. A Life-Course Account of Desistance

Applying the life-course framework to the study of desistance leads
to a focus on contnuity and change in criminal behavior over time,
especially its embeddedness in historical and other contextual features
of social life. The starting point for this account is the large within-
individual variations in antisocial behavior over time. Antisocial behav-
ior appears to be highly stable and consistent only for a relatively small
number of males whose behavior problems are quite extreme. Even
Moffite (1994) builds on this information to argue that stability is a
trait only among “life-course-persistent” delinquents. Whereas change
is the norm for the majority of adolescents, stability characterizes those
at the extremes of the antisocial-conduct distribution.

In support of this idea, recent criminological research suggests that

¥ Cohen and Vila (1996) have made a similar argument with respect to the different
categories of chronic offenders. At one end of the continuum of high rate offenders are
“soctopaths.” At the other end of the continuum are “competitively disadvantaged” of-
fenders (Cohen and Vila 1996, pp. 144-47). See also Nagin and Land (1993) and
D’Unger et al. (1998) for more discussion of typologies of criminal offending over time.
The implication is that not all offenders will desist and the processes of desistance may
be unique to each distinct offender category.



44 John H. Laub and Robert J. Sampson

salient life events influence behavior and modify trajectories—a key
thesis of the life-course framework. Specifically, in our earlier work
(Sampson and Laub 1993), we have argued that changes in crime (de-
sistance) are due to variations in informal social control or social bonds
that are independent of age. Thus, like the developmental accounts of
cessation of offending, we maintain that other factors besides age in-
fluence the desistance process. The key point here is that salient life
events in the life course may or may not change criminal trajectories.
What is important is how these salient life events—work, marriage,
and military—affect social bonds and informal social control. It may
be that crime, criminality, and opportunities for crime vary in response
to changes in informal social control. Regardless of the exact reasons
for the change, we contend that life-course events matter in the onset,
continuation, and desistance process. That is, the life-course events
help explain stability and change in behavior over time (see also Rutter,
Quinton, and Hill 1990; Thornberry 1987, pp. 881-82).

Despite their similarity, we wish to distinguish the life-course frame-
work from developmental perspectives on crime and desistance. Devel-
opmental accounts low mainly from psychology and focus on regular
or lawlike individual development over the life span. Implicit in devel-
opmental approaches are the notions of stages, progressions, growth,
and evolution (Lewontin 2000). Thus, the resulting emphasis is on sys-
tematic pathways of development over time, with the imagery being of
the execution of a program written at an earlier point in time. In con-
trast, life-course approaches, while incorporating notions of individual
development such as aging, emphasize variability and exogenous in-
fluences on the course of development over time that cannot be pre-
dicted by focusing solely on enduring individual traits or even past
experiences. Flowing mainly from sociology, life-course accounts em-
brace the notion that lives are often unpredictable and dynamic and
that exogenous changes are ever present. Some changes in life course
result from chance or random events, while other changes stem from
macrolevel “exogenous shocks” largely beyond the pale of individual
choice (e.g., war, depression, natural disasters, revolutions, plant clos-
ings, industrial restructuring). Another important aspect of life-course
criminology is a focus on situations—time-varying social contexts—
that impede or facilitate criminal events. But the bottom-line differ-
ence from developmental (especially psychological) accounts is the
theoretical commitment to the idea of social malleability across the life
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course and the focus on the constancy of change, including the dy-
namic processes that serve to reproduce stability.

D. Rational Choice Accounts of Desistance

The main idea of the rational choice framework of desistance is that
the decision to give up crime is based on a conscious reappraisal of the
costs and benefits of crime (see Clarke and Cornish 1985; Cornish and
Clarke 1986; Gartner and Piliavin 1988). In this perspective, the de-
sisters, like the persisters, are seen as “reasoning decisionmakers”
(Cornish and Clarke 1986, p. 13). One important component of this
decision is the increasing fear of punishment with aging (see also
Cromwell, Olson, and Avary 1991). However, aging is not necessarily
tied to the decision to give up crime.

Some researchers have tried to understand the context of rational
decisions to stop offending. For example, Cusson and Pinsonneault
(1986) contend that the decision to give up crime is triggered by a
“shock” of some sort (e.g., a shoot-out during a crime) or “delayed
deterrence” (e.g., increased fear of doing more time) or both. Cusson
and Pinsonneault found the decision to give up crime was “voluntary
and autonomous” (1986, p. 78). These findings are highly specula-
tive—as conceded by the authors—since the study was based primarily
on interviews with seventeen ex-robbers in Canada. In a similar vein,
Leibrich (1996) studied thirty-seven men and women in New Zealand
who were on probation and in the process of going straight. She found
that shame was the primary factor in the desistance process in that it
was the most commonly identified cost of offending. Three kinds of
shame were reported: public humiliation, personal disgrace, and pri-
vate remorse. As Leibrich stated, “shame was the thing which most
often dissuaded people from offending and the growth of self-respect
was the thing which most often persuaded them to go straight” (1996,
p. 297).

In an interesting study, Paternoster (1989) integrated deterrence and
rational choice perspectives in an attempt to understand decisions to
participate in and desist from delinquency (i.¢., marijuana use, drinking
liquor, petty theft, and vandalism). Drawing on data from 1,250 high
school students surveyed at three times, Paternoster found that the de-
cision to desist was not related to formal sanction threats (e.g., the per-
ceived severity and certainty of punishment). However, in support of
a rational choice perspective, decisions to desist were related to
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changes in moral tolerance of the delinquent act. Those offenders who
made a decision to stop offending began to have stronger moral reser-
vations about the illegal acts in question. This finding held for all four
delinquent offenses. It is noteworthy that changes in moral beliefs were
associated with changes in peer involvement.

E. Social Learning Accounts of Desistance

Social learning frameworks have been offered to provide explana-
tions of desistance from crime and other forms of problem behavior.
Akers (1990) has forcefully argued that social learning accounts incor-
porate all of the major elements of rational choice and deterrence
frameworks. One of the strengths of the social learning approach is its
application to all crime types as well as illicit drug use, alcohol abuse,
and other problem behaviors (see Akers [1998] for an extensive review
of the research literature). In the social learning framework, the basic
variables that explain initiation into crime are the same variables that
account for cessation from crime. Therefore, for the most part, the ac-
count ot desistance is the account of initiation in reverse. For example,
differential association with noncriminal friends and significant others,
less exposure to or opportunities to model or imitate criminal behav-
ior, developing definitions and attitudes favorable to conformity and
abiding by the law, and differential reinforcement (social and nonso-
cial) discouraging continued involvement in crime are all part of the
desistance story. Imitation appears less important after onset, while so-
cial and nonsocial reinforcements become more important (see Akers
1998). As for onset and continuation, the most important factor in de-
sistance IS peer associations.

In support of the social learning framework, Warr (1993) presented
data that showed differential association can account for the decline in
crime with age. Using data from the first five waves of the National
Youth Survey for respondents ages eleven to twenty-one, Warr (1993)
found that peer associations (e.g., exposure to delinquent peers, time
spent with peers, and loyalty to peers) changed dramatically with age.
With respect to desistance, declines in crime were linked with declines
in peer associations. When peer variables were controlled, “the associ-
ation between age and crime is substantially weakened and, for some
offenses, disappears entirely” (Warr 1993, p. 35).

Warr (1998) also contended that reduced exposure to delinquent
peers accounts for the association between marital status and delin-
quent behavior. For Warr, marriage is important in desistance from
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crime because marriage reduces, weakens, and severs ties with delin-
quent associates. What is not established in Warr’s analysis is the
mechanism explaining desistance from crime. For instance, an alterna-
tive explanation for desistance of crime resulting from marriage focuses
on changes in routine activities and opportunities for crime and devi-
ance. Marriage changes one’s routine activities, especially with regard
to leisure time activities. With Warr’s analysis, as with our own (Samp-
son and Laub 1993), there is no way to distinguish between differential
association and routine activity or opportunity explanations of the mar-
riage eftect. It is also possible that social control theory can account
for Warr’s findings. It may well be that friendships change as the result
of spouses exerting social control on their mates. For example, wives
may limit the husband’s number of nights out with the guys. Also, it is
possible for new friends to replace old friends as the result of marriage.
Marriage often leads to a residential move and exposure to new friends
and family. These friends and family can exert social control as well.

F. Summary

According to Elder (1998), the life-course perspective contains sev-
eral principles: a focus on historical time and place that recognizes that
lives are embedded and shaped by context; the recognition that the de-
velopmental effects of life events are contingent on when they occur
in a person’s life—that is, timing matters; the acknowledgment of in-
tergenerational transmission of social patterns—the notion of linked
lives and interdependency; and the view that human agency plays a key
role in choice making and constructing one’s life course. In short, the
major objective of the life-course perspective is to link social history
and social structure to the unfolding of human lives. A life-course per-
spective thus looks to explain variations in crime within individuals
over tume, regardless of whether one is interested in understanding
persistence or desistance. Moreover, the life-course perspective is
compatible with several criminological theories—social control, social
learning, and rational choice. Consistent with this dynamic perspec-
tive, an integrative approach to the study of desistance was recently
offered by Farrall and Bowling (1999). Arguing that the literature is
polarized along the agency-structure divide, these authors seek to inte-
grate structuration and human development theories and thus examine
individual decisions, structural constraints, and life events as they lead
to change in behavior.

In the next section, we draw on the life-course framework to dis-
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tinguish the event of terminating offending behavior from the process
of desistance from crime. Our framework focuses on the structural
sources of change and their role in the process of desistance from
crime. The idea of “turning points” frames our discussion. Further-
more, we emphasize the interaction of human agency, life-course
events, and context in this process.

V. A Life-Course Framework for
Understanding Desistance

In this section we draw on material from our forthcoming book, Boys
in Trouble and How They Age (Laub and Sampson 2001). In this book,
we present and analyze newly collected data on crime and development
from birth to age seventy among a group of 500 men with troubled
backgrounds. Remanded to reform schools in Massachusetts during
their adolescence, these 500 men were the original subjects of a classic
study by Sheldon and Eleanor Glueck (1950). Followed to age thirty-
two by the Gluecks (Glueck and Glueck 1968) and also studied in our
previous work (Sampson and Laub 1993), these men’s early lives are
known to us in unusual detail.

Our book updates these men’s lives at the close of the twentieth cen-
tury. We tracked, located, and conducted personal life-history inter-
views with fifty-two men as they approached age seventy. Cases were
selected on the basis of their trajectories of adult offending (e.g., per-
sisters, desisters, and intermittent offenders). Overall, fourteen of the
men we interviewed were persistent offenders, nineteen were classified
as desisters, and nineteen displayed patterns of intermittent offending.
The fifty-two life-history interviews were combined with our collec-
tion of criminal histories and death records for all 500 original delin-
quents to age seventy. Integrating these diverse data on lives over seven
decades, we present a theory of crime that unites the simultaneous un-
folding of personal choice, situational context, and social control. By
emphasizing within-individual patterns of variability across the full life
course, we illuminate the natural history of crime and its control. We
present some illustrative findings from our in-depth, life-history narra-
tives for the group of the men who desisted from crime.

From our analysis it appears that offenders desist as a result of a
combination of individual actions (choice) in conjunction with situa-
tional contexts and structural influences linked to important institu-
tions. This fundamental theme underscores the need to examine in-
dividual motivation and the social context in which individuals are
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embedded. The processes of desistance operate simultaneously at dif-
ferent levels (individual, situational, and community) and across differ-
ent contextual environments (family, work, and military). The process
of desistance is more than mere aging or “maturational reform”
(Matza 1964), and we believe that life-history narratives are useful for
unpacking complex interactions between individuals and their environ-
ments.

The idea of “turning points” is one way of thinking about change
processes. Abbott contends that “turning points are narrative concepts,
referring to two points in time at once” (1997, p. 85). Turning points
are often retrospective constructions, but Abbott claims that they do
not have to be. Abbott identifies several types of turning points—tfocal,
randomizing, and contingent (1997, p. 94)—but all turning points are
“shifts that redirect a process” (1997, p. 101). In a similar vein, Denzin
emphasizes “epiphanies,” and these are defined as a “moment of prob-
lematic experience that illuminates personal character, and often sig-
nifies a turning point in a person’s life” (1989, p. 141). Like Abbott,
Denzin identifies several types of epiphanies—major, cumulative, illu-
minative, and relived (see Denzin 1989, pp. 129-31). Turning points
and epiphanies are implicated in the desistance process and reveal the
interactive nature of human agency and life events such as marriage,
work, and serving in the military. Of course, these individual-level pro-
cesses take place in a larger structural context. Group processes and
structural determinants (e.g., race and ethnicity, social class, and
neighborhood) also need to be considered in the desistance process
(see also Sullivan 1989).

It thus appears that successful cessation from crime occurs when the
proximate causes of crime are affected. A central element in the de-
sistance process is the “knifing off” of individual offenders from their
immediate environment and offering them a new script for the fu-
ture (Caspi and Moffite 1995). Institutions like the military have this
knifing-oft potential, as does marriage, although the knifing-off effect
of marriage may not be as dramatic,

Another component in the desistance process is the “structured role
stability” that emerges across varicus life domains (e.g., marriage,
work, residences). The men who desisted from crime shared a daily
routine that provided both structure and meaningful activity. The
structure was fully embraced by the men, and one result was a disasso-
ciation from delinquent peers in adulthood, a major factor in ex-
plaining their desistance from crime (see Graham and Bowling 1995;
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Warr 1998). Osgood et al. (1996) have shown that participation in un-
structured socializing activities with peers increased the frequency of
deviant behaviors among those ages eighteen to twenty-six. Marriage
has the potential to radically change routine activities, especially with
regard to one’s peer group. As Osgood and Lee (1993) argued, mar-
riage entails obligations that tend to reduce leisure activities outside of
the family. It is reasonable to assume that married people will spend
more time together than with their same-sex peers. Marriage, there-
fore, has the potential to cut off an ex-offender from his delinquent
peer group (see Warr 1998).

The routine activities of work and family life and the resulting infor-
mal social ties have two functions. One is to provide social support
(Cullen 1994) or emotional “attachment” (Hirschi 1969). The other
function is monitoring and control by providing a set of activities and
obligations that often are repeated each day. Many habits are mun-
dane, but they nonetheless give structure to one’s time and restrict op-
portunities for crime. Moreover, these activites result from shifts in
role expectations that are not fully explained by age (Osgood and Lee
1993).

What is also notable in the desistance process is human agency. A
vital feature that emerged from our qualitative data is that personal
conceptions about the past and future are apparently transformed as
men maneuver through the transition from adolescence to adulthood
(Emirbayer and Mische 1998, p. 992; see also Cohler 1982; Maruna
2001). The men engage in what can be called “transformative action.”
Although informed by the past, agency is also oriented toward the fu-
ture (see Emirbayer and Mische 1998; Maruna 2001). Thus, projective
actions in the transition from adolescence to adulthood advance a new
sense of self and a new identity as a desister from crime or, more aptly,
as a family man, hard worker, good provider, and so forth. Thus, the
men we studied were “active” participants in the desistance process."”

As we observed in our life-history narratives, the men who desisted
from crime seem to have acquired a degree of maturity by taking on
family and work responsibilities. They forged new commitments, made
a fresh start, and found new direction and meaning in life. These com-

" Using detailed narrative data from a follow-up study of a sample of adolescent fe-

male and male offenders, Giordano, Cernkovich, and Rudolf (2000) find a reciprocal re-
lationship between the actors’ own cognition and their subsequent behavior. In this
study, human agency is an important element in the desistance process for both female
and male offenders. (For more details, see Giordano, Cernkovich, and Rudolph [2000].)
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mitments were not necessarily made consciously or deliberately but
rather were “by default”—the result of “side bets” (Becker 1960,
p- 38). The men made a commitment to go straight without even real-
izing it. Before they knew it, they had invested so much in a marriage
or a job that they did not want to risk losing their investment (Becker
1960). Involvement in these institutions—work and marriage—reor-
ders short-term situational inducements to crime and, over time, redi-
rects long-term commitments to conformity (Briar and Piliavin 1965).

It seems that men who desisted changed their identity as well, and
this in turn affected their outlook and sense of maturity and responsi-
bility. From our life-history narratives, for example, we sense that cer-
tain roles and certain behaviors are seen as “age inappropriate” (see
also Hill 1971; Shover 1996). One former delinquent linked the role
of “party boy” to being young and single. In response to the question,
“What about vour marriage? Has that changed you?” Richard said
with a hearty laugh, “Oh yeah. I mean that’s when you really had to
settle down.” He continued, “Especially when John [his oldest son]
came.” Remaining a delinquent or a party boy or a hell-raiser would
signify a state of “arrested development” and be incompatible with an
adult status (see Gove 1985, p. 129). This notion is consistent with Hill
(1971), who discussed changes in identty over the life cycle as one
moves from “a hell-raiser to a family man.”

We are by no means claiming an absence of regret in the process of
desistance. In his study of the transformation from being a hell-raiser
to being a family man, Hill presented evidence of the ambivalence that
men sense regarding their new role and identity as “family men”
(1971). This is not surprising because, as Smelser pointed out, bonded
relations are fused with ambivalence—dependence, even when wel-
comed, “entails a certain entrapment” (1998, p. 8). For example, Wil-
liam told us that if he were not married he would be “wandering”
around. He said ruetully, “There’s many times | wanted to go back to
Alaska to see what it was like now. But we can’t do that. We're hoping
to go to Disney next March.” We heard many such bittersweet remem-
brances of deviant lives left behind—of exciting moments given up.

Thus, both objective and subjective contingencies are important in
the desistance process (Shover 1996). Cohler (1982) noted that a sub-
jective reconstruction of the self is especially likely at times of transi-
tion. The basic idea relates to “the double constitution of agency and
structure: temporal-relational contexts support particular agentic ori-
entations, which in turn constitute different structuring relationships
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of actors toward their environments. It is the constitution of such ori-
entations within particular structural contexts that gives form to effort
and allows actors to assume greater or lesser degrees of transformative
leverage in relation to the structuring contexts of action” (Emirbayer
and Mische 1998, p. 1004).

The lessons we learned about desistance from our life-history narra-
tives are consistent with the research literature on drug and alcohol
relapse. In a study of 100 hospital-treated heroin addicts and 100
hospital-treated alcohol-dependent individuals, Vaillant (1988) found
that external interventions that restructure a drug addict’s or an al-
coholic’s life in the community were often associated with sustained
abstinence. The main factors are compulsory supervision, finding a
substitute dependence to compete with drug or alcohol consumption,
obtaining new social supports, and membership in an inspirational
group and discovery of a sustained source of hope and inspiration (see
also Vaillant and Milofsky 1982). Culling the recent literature on treat-
ment, especially from Canada, produces some hopeful signs that of-
fenders can be rehabilitated when proximate causes of crime are tar-
geted. Programs that address dynamic attributes of offenders and their
circumstances (e.g., antisocial attitudes, involvement with delinquent
peers, and employment status) that can change during and after the
treatment process appear to be more successful than programs that fo-
cus on static factors or background characteristics (Andrews, Bonta,
and Hoge 1990; Andrews and Bonta 1994; Gendreau, Cullen, and
Bonta 1994; Bonta 1996; Gendreau 1996).

What is also striking from our life-history narratives is that there
appear to be no major differences in the process of desistance for non-
violent and violent juvenile offenders. Despite contrary expectations
from many criminological theories, this finding is consistent with
empirical research showing that violent offenders have the same
background characteristics as frequent but nonviolent offenders (Far-
rington 1991; Capaldi and Patterson 1996; Piquero 2000). In fact, Far-
rington concluded that “the causes of aggression and violence must be
essentially the same as the causes of persistent and extreme antisocial,
delinquent, and criminal behavior” (1991, p. 25). Our life-history nar-
ratives reveal that the processes of desistance across a wide variety of
crime types are very similar.

Of course, an important caveat in our research concerns what we
have called the “favored historical context” in which the Glueck men
came of age. This period of history was marked by less alienation and
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social deviance than today, low unemployment, increasing national
wealth, and expansion of the occupatonal structure. In contrast, the
level of training and education required for most employment today
has changed dramatically. In this context, William Julius Wilson
(1996) has documented the decline of work, especially in disadvantaged
neighborhoods in U.S. cities. As noted by Wilson and others, the con-
sequences of joblessness are severe with respect to a variety of out-
comes, including crime, family life, and community organization.
One other important aspect of the historical context for this cohort
concerns the military. Military service in the World War II era pro-
vided American men from economically disadvantaged backgrounds
with an unprecedented opportunity to better their lives through on-
the-job training and further educatdon, especially the G.1. Bill of
Rights (see Sampson and Laub 1996). In contrast, the military as a ve-
hicle for escaping poverty has stalled in the 1990s for persons disad-
vantaged economically and socially (e.g., high school dropouts, mem-
bers of minority groups, young people with criminal records). There
is evidence that nearly half of those who try to join today’s military do
not get in and that the military has virtually abandoned recruiting in
disadvantaged neighborhoods in inner cities (Ricks 1997).

VI. Directions for Theory, Research, and Policy

What are the implications of our review for future theory, research,
and policy? Although there is a developing body of research in this
area, there is still much to learn, especially regarding the causal mecha-
nisms in the desistance process. Combining our review with our newer
work on desistance from crime, we conclude with an agenda that is
broad based vet focused on targeted areas that we believe are most
promising.

A. Theoretical Considerations

Several theoretical considerations are worth emphasizing at the out-
set. First, questions about the processes of desistance must be linked
to a theory of crime. Because studies of desistance are also studies of
persistent and intermittent offending, we need more theoretical con-
sideration of the natural history of crime.

Second, our understanding of desistance has been hampered by the
lack of long-term studies, especially of those involved with the criminal
justice system and other systems of formal social control. What we
have are “short-term snapshots” and these need to be replaced by
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“long-term patterns’ that convey the dynamic interplay between be-
havior and temporal variables.

Third, dichotomies such as desister/persister should be used only
as heuristic devices. There is substantial heterogeneity in offending
patterns—dichotomies (like means) ignore too much variation and
have the potendal to reify arbitrary groupings. Failing to recognize
the inherent artificiality of groups and arbitrary constructions of the
“offender” threaten to undermine the program of desistance research
altogether. To our mind, the most fruitful desistance theory will focus
on the causes of variability in within-individual offending patterns.
Following Daniel Glaser, we underscore a theoretical appreciation for
the concept of a zigzag path. “Criminals go from noncrime to crime
and to noncrime again. Sometimes this sequence is repeated many
times, but sometimes criminals clearly go to crime only once; some-
times these shifts are for long durations or even permanent, and some-
times they are short-lived” (Glaser 1969, p. 58). We thus believe that
theory should focus not on arbitrary designations between individuals
but on what accounts for the variation in offending trajectories within
individuals. From a developmental, life-course perspective, within-
person change is ongoing and ever present.

B. Future Research

A major issue in the study of desistance concerns the availability of
data. Much of what we know about desistance—stable noncriminal be-
havior—is drawn from official data. Are the declines in “official crime”
that we see real? Do offenders become more skillful in eluding arrest
over time? Do offenders shift to crimes that are less risky with respect
to detection and arrest? Do serious offenders drop out because of high
mortality or other forms of attrition (see also Gartner and Piliavin
1988)? Much more research is needed on nonofficial sources of data,
ranging from self-reports to ethnography to systematic social observa-
tion.

From a methodological standpoint, it has been said that one can
truly know whether a given offender has truly desisted only in retro-
spect. Another key issue, then, is, how do we study desistance prospec-
tively? One way would be to study the natural history of crime and
provide a better description of the processes of offending over time.
Along the same lines, Brownell et al. (1986, p. 778) recommend a re-
search focus on lapses and relapses with respect to problem behavior.
Since drinkers, smokers, and binge eaters quit their problem behavior
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more than once, the idea of understanding relapse is compelling. For
instance, what is the effect of lapse and relapse on significant others?
What are the determinants and predictors of lapse and relapse? What
are the consequences of lapse and relapse? Can lapse and relapse be
prevented?

Another potentally usetul topic would be to study desistance at all
phases of life, especially early in the life course as well as later. Con-
versely, we need to learn more about “off time” onset of criminal ac-
tivity. Both will provide insights into the desistance process.

Finally, given the role of human agency in the desistance process,
we need to find a way to measure individual motivation, free will, and
ultimately the decision to initiate and embrace the process of change.
From our data, men who desisted were “active participants” in the de-
sistance process, and we need to capture changes in decision making,
shifts in the perceptions of the risks and rewards of crime, and fluctua-
tions in the meanings of “doing crime” versus “going straight.” A cre-
ative integration of quantitative and qualitative research methods in
this area could lead to a major contribution to our understanding
desistance.

Subgroup Differences and Secular Change. There are several research
questions about stability and change in crime over the life course. In
our view, the central issue concerns the underlying mechanisms or
processes that lead to desistance from crime and other problem behav-
ior, and whether these processes have shifted over time. In our re-
search examining the lives of disadvantaged men who experienced the
transition from adolescence to young adulthood in the 1950s and
1960s, we found that desistance from crime was related to job stability,
marital attachment, and successful military experiences. However, the
extent to which these mechanisms explain desistance from crime today
is not known, although the evidence suggests that they do. Linking his-
torical shifts to individual transitions is a central theme of the life
course.

Another important question is whether the mechanisms of de-
sistance differ by race, gender, and social class. Although limited, there
is some evidence to suggest that there are differential rates of de-
sistance by race (Elliott 1994). More rescarch is needed to determine
how the predictors and processes of desistance differ across various
subgroups in the population. We expect that variations by race, eth-
nicity, and structural context in promoting successful transitions to
young adulthood will have effects on the desistance process. We know
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that rates of marriage and employment vary by race and social class.
We also know neighborhood contexts vary as well, and it is expected
that these neighborhood differences will interact with individual differ-
ences to increase the probability of crime and violence (Moffitr 1997).
But exactly how these interactions between person and context affect
the desistance process is the key research question.

Gangs. 'Thornberry (1998) found that gangs facilitate delinquent
behavior, especially violent behavior. Thus, one would expect that
gang members would have more difficulty desisting from crime com-
pared with non-gang members. Compared with the literature on join-
ing gangs, the literature on leaving gangs is sparse (see Spergel 1990,
pp- 222-26). For those who do leave, the story appears similar to what
we learned for non—gang members leaving crime. For example, Curry
and Decker (1998, p. 72) reported that in addition to experiencing or
witnessing violence, life-course events like employment, marriage, and
becoming a parent were the key reasons for leaving a gang. According
to Spergel (1990, p. 225), there is growing evidence that gang mem-
bership does not end with adolescence. Hagedorn (1988) has also ar-
gued that changes in the macrolevel opportunity structure vis-a-vis
jobs and marriage have led to continued involvement in gangs among
adults and subsequently less desistance from crime. More research is
needed on desistance with respect to specific crime types and criminal
organizations.

Alcohol.  Many studies have established a link between alcohol abuse
and serious criminal behavior, including violent crime (see Reiss and
Roth 1993). More research is needed to ascertain the role of alcohol
abuse in perpetuating crime beyond adolescence. Recently, Nielsen
(1999) examined racial/ethnic differences in drunkenness using data
from the 1991 National Household Survey on Drug Abuse. She found
that whites “aged out” of drunkenness, but African-Americans and
Hispanics did not. This is consistent with other literature on the topic
(see e.g., Fillmore et al. 1991; but cf. Neff and Dassori 1998). For the
overall sample, being employed, going to school, or being married was
associated with less frequent drunkenness. This finding is also consis-
tent with other literature indicating that participation in adult social
roles is associated with decreased substance abuse (see e.g., Miller-
Tutzauer, Leonard, and Windle 1991; Labouvie 1996). However, per-
haps even more important, Nielsen (1999) found differential effects by
race/ethnicity. Marriage, for instance, inhibited drunkenness for
whites but had no effect for African-Americans. The marriage effect



Understanding Desistance from Crime 57

for Hispanics was not especially strong. Further study of this issue will
provide a better understanding of the linkage between alcohol use, vio-
lent behavior, and desistance from crime (see also Fagan 1990,
pp. 270-76).

C. Future Policy

One of the major policy issues of the day concerns whether criminal
justice sanctions foster recidivism or help lead to the termination of
offending. This issue has had a long and protracted history in crimi-
nology, and we cannot hope to do it justice here. Stll, we believe that
desistance research has vielded some sturdy findings that offer sober-
ing implications for many taken-for-granted assumptions that pervade
the policy arena.

Perhaps the most salient finding concerns the possible counterpro-
ductive effects of punitive sanctions when considered in the long run
of individual lives. In our research program analyzing the Gluecks’
data, for example, we examined the role of criminal behavior and reac-
tions to it by the criminal justice system over the course of adolescence
and voung and middle adulthood. We found that delinquent behavior
has a systematic attenuating effect on the social and institutional bonds
that normally link adults to society (e.g., labor force attachment, mari-
tal cohesion). More specifically, we found that social bonds to employ-
ment were directly influenced by criminal sanctions—incarceration as
ajuvenile and as a young adult had a negative effect on later job stabil-
ity, which in turn was negatively related to continued involvement in
crime over the life course (see also Fagan and Freeman 1999).

I'rom this finding as well as other suggestive evidence (see Freeman
1991; Nagin and Waldfogel 1995) we have pursued the idea of “cumu-

s

lative continuity,” which posits that delinquency incrementally mort-
gages the future by generating negative consequences for the life
chances of stigmatized and institutionalized youth (see Sampson and
Laub 1997). Arrest and especially incarceration may spark failure in
school, unemployment, and weak community bonds, which in turn
increase adult crime. Serious delinquency in particular leads to the
“knifing off” of future opportunities such that participants have fewer
options for a conventional life. Our analysis of the Gluecks’ data
showed that the effects of long periods of incarceration were most se-
vere when manifested in early adolescence—many of the Glueck juve-
niles were simply cut off from the most promising avenues for later
desistance from crime. This finding is consistent with Western and
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Beckett’s recent study of a contemporary sample showing that the neg-
ative effects of youth incarceration on adult employment time exceeds
the large negative effects for dropping out of high school and living in
an area with high unemployment (1999, p. 1048).

There is, of course, a long line of criminological research focusing
on the potential backfiring of official sanctions and the role of stigma
in generating further crime and deviance (for a review, see Paternoster
and Tovanni [1989]; Sampson and Laub [1997]). More recently, Sher-
man (1993) has developed the idea of defiance as a possible response
to the formal sanctioning process. In the arena of substance abuse,
Biernacki (1986, p. 185) has argued that the acceptance of ex-addicts
into normal social worlds is essendal for the recovery process. This
line of inquiry in criminology is relevant to policies based on deter-
rence and other forms of punitive intervention; simply put, we need to
take into account the potential negative side effects of sanctioning for
fostering desistance, along with factors that facilitate offender reinte-
gration.

Perhaps the silver lining can be found in another of the major con-
clusions from our long-term study of the Glueck delinquents: intra-
individual change is widespread even among a large group of individu-
als labeled as serious, persistent juvenile delinquents and possessing all
the risk characteristics that many believe are enduring and stable across
the life course. From a policy standpoint, the message is that change
is possible, and therefore it is critical that individuals are given the op-
portunity to reconnect to institutions like family, school, and work
after a period of incarceration or any criminal justice contact for that
matter (Cook 1975; Braithwaite 1989). This is not to say that rehabili-
tation efforts or other forms of therapeutic intervention necessarily
foster desistance. In many instances, they do not. What we are urging
is that policy makers consider the risks and benefits of interventions
for other domains of life that in an indirect way affect later outcomes.
Much as for criminals who lack self-control, incarceration policies that
appear to policy makers to be a wise move in the short run may appear
less so over the long haul.
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Washington State’s sentencing reform in the early 1980s encompassed all
felonies, including those resulting in sentences to prison and jail; the state
also enacted the first and only sentencing guidelines for juvenile offenders.
Several lessons are suggested from Washington's experience: sentencing
guidelines can change sentencing patterns and can reduce disparities
among offenders who are sentenced for similar crimes and have similar
criminal histories; a sentencing commission does not operate as an
independent political force, except when such delegation serves the
legislature’s purpose; guidelines are policy-neutral technologies that can
be harnessed to achieve the legislature’s will; in states where citizen
initiatives are authorized, sentencing issues will appear on the ballot,
attract political support, and make significant changes to sentencing
policy; guidelines allow a state to set sentences with advance knowledge of
the consequences to prison and jail populations; guidelines are likely to
become more complex over time as legislators strive to respond to new
perceptions of crime seriousness, while simultaneously paying attention to
prison and jail costs.
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principles of just desert and accountability. Since then, the legislature
has not been shy about changing the act; it has been revised each year
since its enactment. Sentences in 1999 differ significantly from those
imposed in 1984; many are longer and require more conditions. Nev-
ertheless, the act reached the millennium structurally intact.

The American experience with sentencing reform now spans a quar-
ter century (Tonry 1996, chap. 1). Many of the reformers’ goals have
been achieved in at least some jurisdictions. Some were unrealistic or
carried unintended consequences. Washington’s reform is of particular
interest because of its scope: the legislation encompassed all felonies,
including those resulting in sentences to probation and jail; the state
also enacted the first and only sentencing guidelines for juvenile of-
fenders.

Washington’s story suggests a number of lessons about sentencing
guidelines. First, in contrast to mandatory sentences, which are rarely
implemented as intended, sentencing guidelines can significantly
change sentencing patterns. Second, guidelines can reduce disparities
among offenders who are sentenced for similar crimes and have similar
criminal histories. Third, unconstrained discretion in sentencing oper-
ates to favor whites and disfavor members of minority groups.

Washington’s story also suggests lessons about the roles and powers
of various institutions. First, sentencing commissions derive their
power from the legislature and do not operate as an independent polit-
ical force, except in circumstances where delegation to this body serves
the legislature’s purpose. Second, guidelines are policy-neutral tech-
nologies that can be harnessed to achieve the legislature’s will. The
legislature will use its power over sentencing policy in different ways
at different times. Third, in states where citizens’ initiatives are autho-
rized, initiatives concerning sentencing are likely to appear on the bal-
lot, attract popular support, and effect significant changes. Fourth,
guidelines allow a state to set sentences with advance knowledge of the
consequences to prison and jail populations and thereby to project nec-
essary correctional resources. Thus, the branch of government setting
the sentences also writes the check, increasing the opportunity for pru-
dent resource management. Fifth, guidelines are likely to become in-
creasingly complex over time, as legislators strive to respond to new
perceptions of crime seriousness, while simultaneously paying atten-
tion to prison and jail costs.

Finally, any change in sentencing laws, procedures, and processes
will alter the distribution of discretionary powers. Guidelines shift the
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allocation of discretion; actors and agencies that lose discretion will
work to regain it. Voluntary prosecutorial guidelines at the state level
will not control charging and plea-bargaining practices. The idiosyn-
cratic nature of this aspect of prosecutors’ work, coupled with the com-
plex patterns of interaction between the prosecutors and defense attor-
neys, means that outside scrutiny is unattainable.

This essay is divided into six sections. Section I discusses the 1970s
reformers’ vision and the history of legisladve actions leading up to
adoption of guidelines legislation (1975-81). The first five vears of the
work of Washington’s guidelines commission are described in Section
II, including the development of the sentencing grid and related poli-
cies (1981-86). The period 1986-92 is covered in Section III; during
this time, the legislature reinstated itself as the source of policy direc-
tion. Section IV covers 1993-95, when citizen initiatives dominated
state sentencing policy. We review experience since 1995 in Section V
and conclude in Section VL.

1. The Reformers’ Era, 1975-81

Washington’s first sentencing laws were enacted at the turn of the cen-
tury. The state was an early and enthusiastic convert to the rehabilita-
tive ideal and indeterminacy, and it granted wide and unconstrained
discretion to judges and correctional officials (Boerner 1985, pp. 2-3).
Judges were authorized to choose between prison and probation with
few exceptions, subject only to review for abuse of discretion. Proba-
tion could be coupled with a jail term of up to one vear, and judges
had unrestricted authority to impose conditions of probation. Prison
sentences were imposed at the statutory maximum, with the parole
board having authority to set release dates for those whose rehabilita-
ton was “complete” and judged a “fit subject for release” (Wash. Rev.
Code, title 9, chap. 95, sec. 100 [2001]). Judges made recommenda-
tions about minimum terms but had no power to set minimum terms
or prescribe parole conditions.

A handful of the most serious crimes carried mandatory terms of im-
prisonment. In all other matters, the parole board’s discretion to release,
and to impose parole conditions, was essentially unrestrained. Taken as
a whole, Washington fit Zimring’s description of a “labyrinthine” sen-
tencing and corrections system that “lacks any principle except unguided
discretion” (Zimring 1977, p. 6). This characterization was also valid for
the state’s juvenile system, which was established in 1913,

Washington’s sentencing policies must be understood in the context
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of the division of power between state and local government. Both his-
torically and at present, many political decisions about sentencing poli-
cies are influenced by whether the local or the state government pays
the price. Washington’s state prison system houses adult felons with
sentences over one year; sentences of one year or less are served in
jails and are the responsibility of local government. Supervision in the
community, to the extent it is authorized, is a state responsibility. In
the juvenile system, local authorities operate the diversion and proba-
tion programs and the detention centers; the state operates the institu-
dons for those with sentences over a year and administers parole.

A. Options, 1975

Sentencing reform in Washington encompassed both the juvenile
and adult sentencing codes. Because they were enacted separately—the
juvenile reform in 1977 and the adult in 1981—and because the two
systems are typically seen as worlds apart, this story is usually bifur-
cated. Connecting them, however, reveals their shared philosophical
base and the breadth of reformist vision.

The story begins in 1975 with the House of Representatives’ cre-
ation of a new subcommittee of the Social and Health Services Com-
mittee. This subcommittee was given a wide-ranging assignment that
encompassed both adult and juvenile correctional systems. Representa-
tive Ron Hanna, the chair, had worked in juvenile corrections and was
passionate about wanting to change the system. The committee’s
membership was unusual for the time, in that it was not numerically
dominated by legislators representing districts with large correctional
institutions. One member, Representative Mary Kay Becker, noted
that the group viewed its task differently than did most legislative com-
mittees. The clear goal, she noted, was to develop state policy, rather
than to review proposals from organizations (Becker 1979, p. 298).

During 1975, the committee visited most of the state’s juvenile cor-
rectional institutions with two aims: viewing the facilities and hearing
from administrators, staff, residents, agencies, and the general public.
Everywhere the committee went, meetings were arranged so they
could interact with people who spent their days working with juvenile
and adult offenders. They focused on a simple, powerful question:
How can the state do a better job?

The tour proved invaluable. Committee members gained close-hand
knowledge of state facilities and talked with a wide range of people.
They developed access to a network of experts outside the state capital,
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contacts that proved valuable later in testing reactions to proposed leg-
islation.

The tour also revealed that the views and priorities of organizations
they typically relied on concerning juvenile issues were out of tune
with those of others in the system. The juvenile court administrators
and judges became seen by the committee as strongly vested in the sta-
tus quo and unwilling to examine the effects of their decisions and
practices. As the system was constructed, the state paid for juvenile in-
stitutions and group home beds, with local government covering other
costs. This gave local government representatives a strong financial in-
centive to decide that youth offenders needed to be institutionalized
or removed from their families. The lack of interest of these groups in
altering this arrangement caused the reformers to look elsewhere for
political support.

The committee also became aware of the national debate that was
challenging the rehabilitative underpinnings of sentencing and correc-
tions. The desirability of individualized decision making was a premise
of these systems in the United States for most of the 1900s. In the
early 1970s, the U.S. Parole Commission challenged this norm by ana-
lyzing the patterns of its decision making, then devising a guidelines
matrix based largely on past practice (Gottfredson, Wilkins, and Hoff-
man 1978). This approach did not require agreement ahead of time on
sentencing purposes or appropriate penalties. The analysis was de-
scriptive, based on examining past decisions and describing the pat-
terns. From that point, decision makers thinking about sentencing and
parole had the option to mirror historical practices or to set new policy
directions.

Influential individuals in Washington were reading about the U.S.
Parole Commission and studying the works of Marvin Frankel (1972),
Norval Morris (1974), and Kenneth Culp Davis (1969), among others.
By 1975, the King County prosecutor, Christopher T. Bayley, was ad-
vocating a radical departure from the individual treatment model for
sentencing. Bayley argued for a fundamental change based on the fol-
lowing philosophy. First, punishment

expressed as a loss of liberty—
should follow conviction for every serious crime. Second, the amount
of punishment should be determined by the seriousness of the crime
the defendant committed. Third, other factors, such as the defendant’s
need for treatment, his or her attitude, or predictions of future danger-
ousness, are irrelevant. Fourth, variations must be permitted in indi-
vidual cases, for it is impossible to foresee every future possibility, but
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these exceptions must be principled and supported by written reasons
(Bayley 19764).

A 1975 Governor’s Task Force proposal brought this debate to pub-
lic attendon. The task force’s proposal pushed the rehabilitative ideal
to its outer limits. It proposed abolishing all distinctions in punish-
ment between crimes, thus severing the proportionality link between
crime and punishment. All felonies, regardless of severity, were to be
punishable by an indeterminate sentence of not more than five years.
A category of “dangerous offenders,” subject to an indeterminate life
sentence, was to be reserved for the most serious offenders (Gover-
nor’s Task Force on Decision Making Models in Corrections 1975).
The proposal’s proponents were articulate advocates of the “rehabili-
tative ideal” and sought to extend it to its logical conclusion (Allen
1981).

The political response to the proposal was quick and sharp, with
prosecutor Bayley leading the charge in the press. The controversy
soon evolved into a major public debate on sentencing and its pur-
poses. In December 1975, Bayley sponsored a conference on this topic
that included addresses by such national figures as Norval Morris and
Robert Martinson. A subsequent University of Washington Law Review
issue featured articles from a variety of perspectives (Symposium 1976).

The political stakes were revealed in the next election. Two superior
court judges in King County, both vocal supporters of the rehabilita-
tive ideal, were defeated in their bids for reelection. Both were well-
respected jurists. Incumbent judges were rarely challenged during this
period and even more rarely unseated. The election upset was remark-

able.

B. The Fuvenile System

Starting in the 1970s, pressures to alter the state’s juvenile system
began to mount from numerous sources, including U.S. Supreme
Court decisions, population increases in state juvenile institutions, and
concerns about upward trends in juvenile crime rates. Several U.S. Su-
preme Court decisions had mandated due process and procedural safe-
guards for juveniles (Feld 1998). In addition, financial incentives from
the federal government encouraged states to remove status offenders
from juvenile court jurisdiction (Becker 1979, p. 292).

Between 1969 and 1975, the Washington legislature had repeatedly
considered comprehensive juvenile justice reform proposals, and al-
though most passed at least one house, all died before passage. The
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proposals were drafted by a variety of groups, including the Judicial
Council, Northwest Washington Legal Services, and superior court
judges. The failure of the proposals was caused by the serious polariza-
tion of interests: one group’s remedy was antithetical to others (Becker
1979, p. 295). A recent increase in commitments to state juvenile insti-
tutions added to concerns about the juvenile system, particularly in
terms of state budget implications.

By 1976, Representative Hanna’s subcommittee reached consensus
on changes to the juvenile system. They chose to tackle the juvenile
laws first because the sense of political and practical urgency was far
greater, thus offering more political opportunity. The subcommittee
came to four key conclusions. Expenses for juvenile treatment had in-
creased continuously without a significant increase in the rate of effec-
tiveness. Rather than emphasize treatment, the system should empha-
size work as a productive, therapeutic endeavor. Crisis intervention
programs for families were the key to keeping children out of the court
and institutional system. For the juvenile courts, a pilot project should
experiment with the determinate sentencing model proposed by Mar-
vin Wolfgang, in which the “strictness of the sentence would be re-
lated to the severity and frequency of the child’s criminal behavior”
(Substitute House Resoluton 46, 44th Legislature, 2d Extraordinary
Sess. 1 [1976]).

Committee leaders pressed forward. More “accountability,” both by
offenders and by the system, emerged as a powerful rallying point. In
June 1976, a legislative subcommittee reviewed a document prepared
by a nonpartisan staff member that defined three major deficiencies of
the existing juvenile system. First, the system was not accountable to
citizens. No way had been found to measure its performance. Its ends
were unclear, the means inconsistent. Second, the system did not hold
youthful offenders accountable. Violent offenders often had their cases
handled informally, while misdemeanants and nonviolent offenders
went to court. Third, the system was unable to help offenders. The
conflict between the punishment and rehabilitation roles of probation
workers and institutional officers undermined their ability to help, and
juvenile crime had been increasing, undermining the system’s effec-
tiveness (Naon 1976, p. 41).

Other aspects of the juvenile code were controversial, particularly
concerning responses to truants, runaways, and youth in conflict with
their families. Finding political consensus on these issues was an excep-
tional challenge. When a crime is committed, the state’s role is clear:
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to restore balance to the social contract. When a juvenile runs to the
streets and refuses to return home, the state’s role is more ambiguous.
Should the state arrest and confine the youth in a detention facility or
an institution? Does the answer change if the youth left home because
of physical or sexual abuse by a parent? As the elements for reform of
the offender side of the law took shape, the political consensus for sta-
tus offenders was more elusive (Lieb and Brown 1999, p. 274).

L. Bipartisan Coalition Supports Reform. By January 1977, a bill to
reform the offender side of the juvenile code was introduced, and a
broad coalition of supporters testified. A bipartisan coalition spanned
the political spectrum, including the American Civil Liberties Union,
Legal Services, the defense bar, prosecutors, crime victims, and law en-
forcement. The King County Prosecutor’s Office sent two attorneys to
the state capitol to keep the bill alive and help resolve disagreements. A
separate bill regarding status offenders was introduced in the Senate;
eventually, both bills were combined (House Bill 371, 45th Leg., Fx-
traordinary Sess., 1977). This consolidation increased the political mo-
mentum and support base and allowed the leaders to break the previ-
ous political logjams.

The “missing links” in the reform coalition were juvenile court ad-
ministrators and probation staff, some of whom actively lobbied in op-
position. Because these groups had become identified as “defenders of
the status quo,” their resistance was viewed as predictable. Judges did
not actively support or oppose the law; a later survey revealed that at
the time, many believed the legislation had little chance of passing
(Steiger and Doyan 1979).

Because many sections of the bill were drafted quickly, and the sys-
tem changes were enormous, a clause that delayed implementation for
one year helped to garner votes. The plan was to spend the next ses-
sion perfecting the legislation. For reasons unrelated to the juvenile
law, the governor surprised the state in 1978 by not calling a legislative
session, something that had rarely occurred in recent history. Thus,
the legislation went into effect in 1978 with some internal contradic-
tions (House Bill 371, 45th Leg., 1st Extraordinary Sess. [1977] Codi-
fied at Wash. Rev. Code, title 13).

2. Juvenile Guidelines. The legislation radically altered the juvenile
justice system. Decision making was formalized, with discretion shifted
from probation staff to the prosecutor. Previously, probation counsel-
ors decided which cases to keep out of court and which to refer to
prosecutors; it was a decision-making process described as based often
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on “extra-legal factors and idiosyncratic choice” (Schneider and
Schram 1983, p. 24). Due process rights and other procedural guaran-
tees were provided to juveniles. Juvenile courts could no longer shift
the costs of delinquent youth to the state by committing them to state
care and instead the courts were given incentives to use less onerous
local sanctions.

The law established standards for a sentencing system based on age,
offense, and prior history. Courts were given discretion to depart from
the guidelines, if necessary, to impose a just sentence. This provision,
labeled a “manifest injustice sentence,’
reduce the amount of punishment; written reasons were necessary and
the sentence could be appealed.

The 1977 act created a new commission to review and evaluate the

K

could be used to increase or

sentencing and dispositional aspects of the law. The Washington State
Juvenile Disposition Standards Comimission was directed to report to
the legislature every two vears regarding changes to the sentencing
grid. The body was given substantal authority—its recommendations
went into effect unless modified by the legislature. Although the com-
mission’s responsibilities paralleled those ot the tvpical adult sentenc-
ing commission, its structure and operations were far less independent.
The ten-member panel was chaired by the division director of juvenile
mnstitutions.

Implementation moved to the state agency responsible for juvenile
institutions, the Deparunent of Social and Health Services. The
agency assigned Warren Netherland, an insticutional warden, to over-
see the task. Netherland was a strong believer in the just deserts phi-
losophy and a strategic thinker. Working with a broad coalition, he
solicited the views and suggestions of groups with a stake in the re-
form. When it came time to draft the guidelines, Netherland worked
with a hand-picked group and exercised control over all decisions. The
sentencing standards took effect Julv 1, 1979.

The standards commission early on set operating procedures that re-
quired consensus decisions before statutory changes were recom-
mended. Since the membership included prosecutors and the defense
bar, it was difficult to reach agreement on major changes in sentencing.
During the first decade of the group’s operation, revisions to the
guidelines were primarily technical in nature. lts recommendations
were not controversial and were either adopted as proposed or allowed
to take effect without modification (Steiger 1998, p. 343). By the sec-
ond decade, however, juvenile crime again became a topic of political
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debate, and key legislators grew frustrated with the body’s inaction.
Eventually, the juvenile standards commission was eliminated and its
functions were transferred in 1996 to the adult sentencing commission.

The political climate that influenced changes in the state’s juvenile
system was equally focused on adult sentencing. Here, though, the re-
form process was slower.

C. Voluntary Parole Guidelines Falter

The experiences of the U.S. Parole Commission in developing
guidelines influenced Washington’s Board of Prison Terms and Pa-
roles. Beginning in 1974, members began discussing matrix guidelines
as a possible remedy for perceived disparities. At that time, the board
had jurisdiction over more than 12,000 individuals, including approxi-
mately 4,000 in the prison system (Petersen and Gearhart 1979).

In 1975, the board agreed to “establish explicit policy and rationale
for Board decision-making” (Patrick and Petersen 1979, p. 3). Ac-
cording to a board document, this decision was “undoubtedly acti-
vated, if not induced, by the introduction of determinate sentencing
legislation in the 1975 legislative session” (Patrick and Petersen 1979,
p. 3). Several advantages were envisioned. With explicit criteria, ratio-
nales for decisions would be clearer and more understandable to of-
fenders and the public. Disparities in decision making would be re-
duced. Board practices could be evaluated by comparison with explicit
policy (Patrick and Petersen 1979, p. 3).

The board sought and received a three-year grant in 1976 from the
Law Enforcement Assistance Administration of the U.S. Department
of Justice to develop and implement guidelines. In July 1976, the board
adopted a matrix model to fix minimum terms of confinement that di-
vided crimes into thirteen categories. For each offense category, low,
medium, and high ranges were set according to the perceived likeli-
hood of parole success.

In fall 1977, researchers concluded that board members were gener-
ally ignoring the guidelines (Patrick and Petersen 1979, p. 11). By the
tollowing spring, three new members joined the board, including a
new chairman. The guidelines fell into disuse. The effort revived in
1978 with a new set of guidelines based on a consensus process in
which board members assigned weights to hypothetical cases. This
version, however, did not influence decision making to a great extent;
overall, the board stayed inside these guidelines only about 63 percent
of the time (Patrick and Petersen 1979, p. 17). A similar compliance
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rate could have been achieved by setting one guideline sentence of
thirty-six months. In practice, thirty-six months was the minimum
term sentence selected by board members for about 60 percent of of-
fenders (Barnoski 2000).

In January 1979, the board revised the guidelines to reduce the num-
ber of crime categories from thirteen to eight and adopted guidelines
for parole violations. In June 1979, compliance in minimum term set-
ting was again found to be modest: terms were set within the guide-
lines in less than two-thirds of cases. The researchers concluded that
even though the board as a collective body was committed to the
guidelines, the individual practices of members suggested that “the de-
gree of its collective commitment lacks the intensity necessary to real-
ize one of the primary objectives of the guidelines: reduction of dispar-
ity in minimum terms set for similar offenses” (Patrick and Petersen
1979, p. 44). Only one of the 163 departures from the guidelines was
accompanied by a written justification, even though board policy re-
quired justification in each departure. The report concluded that board
members, “individually and collectively, must decide whether they can
and will rotally support the guideline policy. If the entire membership
of the Board agrees to support and conduct their decision-making re-
sponsibilities under the tenets of the guideline policy, they must be
prepared to exercise peer pressure in the prevention of penal philoso-
phy that is in conflict with the collectuve philosophy” (Patrick and Pe-
tersen 1979, p. 44).

The controversy within the board about the guidelines, and the
modest levels of compliance, suggested that voluntary guidelines were
an unlikely means to control this body’s discretion.

D. Voluntary Sentencing and Prosecution Guidelines

Also responding to the public debate, the Superior Court Judges As-
sociation adopted judicial guidelines in 1978. Like the parole board’s
initial effort, the judicial guidelines were designed to reflect past prac-
tice. The guidelines covered the jail versus prison decision (sentences
under a vear in Washington are served in jail; others are prison sen-
tences), and maximum sentence length. The guidelines were voluntary;
no statute or court rule required compliance or even consideration by
individual judges. A 1981 study found that judges used the guidelines
in 70 percent of cases, and of those, 66 percent were within the guide-
lines (State of Washington Superior Court Judges Association and Of-
fice of the Administrator for the Courts 1981).
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The state’s prosecuting attorneys also adopted guidelines. King
County developed office policies for filing and disposition decisions in
the early 1970s (Bayley 19765, 1978). Several other counties followed,
and in 1980, uniform (but voluntary) charging and disposition policies
were adopted by the Washingron Association of Prosecuting Attorneys
(1980).

In some states, similar voluntary restrictions on discretion averted
legislative action (e.g., in Maryland and, for a time, Florida; Carrow
1984). It is ironic that Washington’s experience with voluntary guide-
lines adopted by the parole board, the judiciary, and prosecutors taught
two lessons: guidelines were a legitimate means to control discretion,
and voluntary guidelines were not likely to reduce disparity because
compliance will be modest.

E. Adult Sentencing Reform

The leaders in the House of Representatives who championed juve-
nile sentencing reform applied the same principles to reform of adult
sentencing. Legislation drafted in the King County Prosecutor’s Of-
fice, first introduced in 1977 and based on just deserts principles,
passed the House of Representatives but died in the Senate. The same
thing happened in 1979.

Reform pressures did not abate, however, and in 1980, a bipartisan
select committee on corrections was appointed by the House of Repre-
sentatives to concentrate on adult sentencing. This committee, led by
Representatives Mary Kay Becker and Gene Struthers, spent months
conducting hearings across the state and debating alternatives. Repre-
sentative Becker had been a leader in the juvenile reform legislation.
Norm Maleng, who had replaced Christopher Bayley as King County
Prosecuting Attorney, became a strong advocate for reform. Maleng’s
chief of staff, Robert Lasnik, became the principal lobbyist for the pro-
posal.

The committee considered the experiences of other states with sen-
tencing reforms and studied the reform arguments and proposals. Ulti-
mately, the committee drafted legislation that drew on national reform
proposals, but selectively. The legislation reflected a consensus of oth-
erwise disparate interests and groups. (Representative Becker jokingly
described the unlikely consensus between herself, a liberal Democrat,
and Representative Struthers, a conservative Republican, as akin to
“Jane Fonda and John Wayne co-authoring a book on the history of
the Vietnam War” [Seattle Post-Intelligencer 1984, p. 4A].) The coali-
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tion of disparate political groups supporting the reform mirrored the
state’s experiences with juvenile sentencing reform and presaged the
consensus that would later be reached in other states and the federal
government in adopting sentencing guidelines (Stith and Koh 1993).

Following House passage, the proposed reform legislation moved to
the Senate, where it had stalled each session since 1977. No hearing
was expected, as the judiciary committee chair was on record as oppos-
ing determinate sentencing. Serendipitously, control of the Senate
shifted when a Democratic senator switched party atfiliation a third of
the way through the session. The new Republican chair of the judiciary
committee supported sentencing reform, and thus the reform package
developed by the House select committee moved quickly, was ap-
proved by the Senate, and was passed into law in 1981. Implementa-
tion was delayed unul 1984; a newly created sentencing guidelines
commission was directed to develop the sentencing grid and related
policies.

Although the final vote on the Sentencing Reform Act of 1981 was
vircually unanimous, this result masked opposition by two key
groups—ijudges and corrections officials. As with the juvenile reform,
these opponents plaved significant roles in the system and had the po-
tential to block legislative action. Judges resented the reform’s restric-
tions on their discretion, but they were a disorganized political force.

The governor, John Spellman, was not a strong proponent, but he
had not played a major role on criminal justice issues and chose not to
involve himself in the deliberations. Coincidentally, his legal counsel,
as a King Countv deputy prosecutor, had played an instrumental role
in the juvenile reform. The secretary of corrections, Amos Reed, did
not take a public stand. Later, on April 22, 1983, when the bill-signing
ceremony occurred, the governor commented to the secretary, “Well,

b33l

Amos, we didn’t think this bill would ever pass, did we?
)

F. The 1981 Reform Bill

The legislature’s central role in sentencing reform distinguished,
and continues to distinguish, Washington from many other states that
enacted commission-centered reforms. Unlike Minnesota’s commis-

13

sion, described as having “primary control over the setting of statewide
sentencing policy” (Frase 1993, p. 337), the Washington commission’s
role was advisory from the beginning. Washington’s legislature never
delegated its power over sentencing. When it revoked its long-stand-

ing delegation of sentencing policy to judges and the parole board, the
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legislature did not redelegate this authority to a commission. The
commission was to serve a valuable role by crafting details and provid-
ing policy advice, but the legislature intended to control sentencing
policy.

When the Washington commission started work, the legislature had
already resolved many sentencing policy issues. Their scope and detail
were influenced by two factors. First, reformers had worked on the
measure for seven years, negotiating and crafting resolutions to con-
cerns from organizations and legislators. Second, the state alreadv had
experience with juvenile guidelines and there were aspects of that law
that reformers either wanted to duplicate or to avoid in the adult sys-
tem. To a smaller extent, Minnesota’s experiences with sentencing
guidelines were known and offered policy makers a chance either to
mirror that state’s law or to take different approaches.

The legislative framework included the following elements:

Fust Deserts Emphasis.  The multiple
poses of sentencing were integrated into principled coexistence, with

and often inconsistent—pur-

just deserts the primary but not exclusive purpose.

Truth and Certainty.  All sentences were to be determinate; that is,
both length and conditions were to be known “with exacutude”
(Wash. Rev. Code, title 9, chap. 94A, sec. 030[16] [20011) at the time
imposed, with the sole exception of provisions allowing up to a one-
third reduction in sentence for good behavior in jail or prison. The
power of courts to suspend or defer sentences was abolished, as were
parole release and supervision.

Structuring but Not Eliminating Discretion.  Sentencing ranges of
prescribed—and relatively narrow—width were to be based solely on
the crime of conviction and the offender’s criminal history (Wash. Rev.
Code, ttle 9, chap. 94A, sec. 40 [2001]). The sentencing ranges were
presumptive, not mandatory; judges could depart from the range with
written justification, subject to substantive appellate review (Wash.
Rev. Code, title 9, chap. 94A, sec. 120(3] {2001]). The commission was
to develop the nation’s first statewide prosecutorial guidelines covering
charging decisions and plea agreements.

Rebabilitation Given a Limired Focus.  Sentences intended to rehabili-
tate offenders were restricted to a defined class of first-time, nonviolent
offenders (Wash. Rev. Code, tide 9, chap. 94A, sec. 120[5] [2001]).
This group was seen as composed of excellent candidates for treat-
ment-oriented sanctions. For all other sentences, sentence conditions
were restricted to “crime-related prohibitions,” not the performance

bl
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of affirmative conduct (Wash. Rev. Code, title 9, chap. 94A, sec. 030
(2001]). Crime-related prohibitions were intended to relate specifically
to the offense of conviction, for example, for a sex offender, a prohibi-
tion against unsupervised contact with minors.

Shift in Priorities. In settng the ranges, the commission was to
“emphasize confinement for the violent offender and alternatives to
total confinement for the non-violent offender” (Wash. Rev. Code, ti-
tle 9, chap. 94A, sec. 040[5] [2001]).

Setting the Price Tug. 'The commission was directed to estimate the
impact of the guidelines on prison and jail populations, but current ca-
pacity need not dictate sentencing policy.

Legistative Control.  The legislature retained its authority over sen-
tencing, with the guidelines commission serving in an advisory ca-
pacity.

The commission’s task was to develop guidelines that would im-
plement these policy decisions. The legislation called for a fifteen-
member body of criminal justice professionals, state agency leaders,
and citizens; four legislators served as nonvoting members.

The governor’s decisions on commission appointments were greatly
influenced by his legal counsel, Marilyn Showalter. Showalter under-
stood the need to appoint members who could tackle the substantive
and political challenges ahead. The designated chair, Donna Schram,
was a citizen with extensive experience in criminal justice research, in-
cluding a major evaluation of the state’s juvenile justice reform
(Schneider et al. 1981). Norm Maleng was appointed as one of the
prosecutor’s representatives and was later elected by the group as its
first vice chair. The judicial, prosecutorial, and defense bar representa-
tives were highly respected by their peers. The commission set to work
late in 1981.

[1. The Commission’s Era, 1981-86

Washington’s commission began its work where every sentencing
commission begins—by concentrating on the criminal code, crime
definitions, and dissecting the degrees of harm represented by various
crimes. For several months, commission members worked in subcom-
mittees in which they had ample opportunides to engage in under-
standing the legislation and each other’s experiences and views.

The chair was careful to incorporate extensive discussions into the
meetings and for several months took very few votes. She understood
that for the commission to succeed, members had eventually to set
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aside their “representative” statuses and instead to view themselves as
part of a body with greater responsibility to the state.

The staff organized research to document past sentencing practices.
While the reform was to be prescriptive, not merely descriptive, past
practices were seen as an essential baseline. For offenders sent to
prison, parole board and Washington State Department of Correc-
tions’ records were used. For persons sentenced at the local level (un-
der a year), records were scattered across the state in county jails and
probation officers’ files.

The commission eventually ranked felonies into fourteen seri-
ousness levels and devised a scoring system for criminal history that
assigned variable weights based on the number of convictions, their se-
riousness, the similarity of the prior conviction to the current offense,
and the length of time between convictions. Ranges were set using the
“typical” crime as the standard; the King County Prosecutor’s staff as-
sisted the commission by providing examples of each. Individual cir-
cumstances that fell outside the normal range of conduct were to be
addressed by exceptional sentences. The commission’s proposed sen-
tencing grid was a matrix with 140 cells (see fig. 1).

Commission members became forceful proponents of the just de-
serts philosophy; some started with this conviction, and others, partic-
ularly the judges, became convinced over time. The legislature’s direc-
ton was clear

the guidelines were to “apply equally to offenders in
all parts of the state, without discrimination as to any element that does
not relate to the crime or the previous record of the defendant” (Wash.
Rev. Code, ttle 9, chap. 94A, sec. 340 [2001]). This principle signifi-
cantly influenced the commission’s deliberations and was repeatedly
invoked during discussions.

Judicial discretion within the applicable sentence range was un-
restricted; judges could impose any sentence within the range for any
reason they deemed appropriate, and appellate review was prohibited
(Wash. Rev. Code, title 9, chap. 94A, sec. 370 [2001]). For less serious
felonies, the range was modest—for serious offenses, it was substantial.
Similarly, decisions to use the first-time offender waiver were immune
from judicial review. Since the legislature had selected a presumptive
sentencing system, the commission needed to set direction on how
cases outside the norm were to be recognized and determine the de-
grees of freedom allowed in setting terms outside the range.

The original legislaton defined “exceptional sentences” as war-
ranted when the “imposition of a sentence within the standard range
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would impose an excessive punishment on the defendant or would pose
an unacceptable threat to community safety” (Laws of 1981, chap. 137,
sec. 2{2]). As the commission worked to implement the reform, mem-
bers studied Minnesota’s experience and were impressed with that
state’s emerging case law interpreting its exceptional sentence provi-
sion. The commission decided that Minnesota’s appellate decisions
would reinforce Washington’s reform and assist in creating a “com-
mon law of sentencing,” one of the stated legislative intents. The com-
mission thus recommended that the legislature replace the original
language with Minnesota’s provision requiring “substantial and com-
pelling” reasons to justify a departure from the applicable guidelines
(Wash. Rev. Code, title 9, chap. 94A, sec. 120[2] [2001]). The legisla-
ture concurred in 1983, and the early appellate decisions reviewing ex-
ceptional sentences in Washington frequently referred to Minnesota
decisions.

The commission chose to guide judicial discretion by creating a set
of aggravating and mitigating factors that would justify an exceptional
sentence. While careful to state that these factors were “illustrative
only and are not intended to be exclusive reasons for exceptional sen-
tences” (Wash. Rev. Code, title 9, chap. 94A, sec. 390 [2001]), the
commission reinforced the legislative emphasis on just deserts by se-
lecting only factors relating to the crime. Offender characteristics un-
related to the crime were noticeably absent (Boerner 1985, pp. 2-33).

Washington’s commission struggled with whether the guidelines
should be based on the statutory definition of the crime or instead
should more sensitively measure criminal conduct, varying by elements
of the crime or other defined variables (degree of harm to victim, etc.).
The eventual decision that sentences were to be based solely on the
crime of conviction was reinforced by language that “real facts which
establish elements of a higher crime, a more serious crime, or addi-
tional crimes cannot be used to go outside the guidelines except upon
stipulation” (Wash. Rev. Code, dtle 9, chap. 944, sec. 370[2] [2001)).
The commission intended to eliminate the former practice of basing
sentences on conduct the offender was believed to have done, regard-
less of whether it was proven or admitted. The commission believed
this policy would reinforce the goal that prosecutors charge and accept
plea agreements that accurately reflected the crime or crimes that were
committed. Crimes that prosecutors either could not or chose not to
pursue could not justify an exceptional sentence.



Sentencing Reform in the Other Washington 89

A. Prosecutorial Discretion

The 1981 legislation recognized that sentencing guidelines in-
creased the relative power of prosecutors by increasing the importance
of the crime of conviction in determining the ultimate sentence. The
legislature thus directed the commission to “devise recommended
prosecuting standards in respect to charging of offenses and plea
agreements” (Wash. Rev. Code, title 9, chap. 94A, sec. 040[2}[c]
[2001]). To accomplish this, the commission reviewed earlier efforts
of the California District Attorney’s Association (1974), the National
District Attorney’s Association (1977), and the U.S. Justice Depart-
ment under Attorney General Edward H. Levi (Levi 1978) and Benja-
min R. Civiletti (1980), as well as guidelines adopted by the King
County (Seattle) Prosecuting Attorney’s Office (1980) and the Wash-
ington Association of Prosecuting Attorneys (1980).

The commission developed guidelines for charging decisions and
plea agreements. When enacted in 1984 they became the most com-
prehensive set of prosecutorial guidelines ever adopted in the United
States (Wash. Rev. Code, tdtle 9, chap. 94A, sec. 430-60 [2001];
Boerner 1985, p. 12-1). Crimes against persons and those against prop-
erty were distinguished with regard to the necessary evidentary
strength for prosecution, with person crimes set at a lower threshold.
A series of nonevidentiary reasons were listed that could support a de-
cision not to prosecute. For the kev decisions regarding the number
and nature of charges, the direction was that only “charges which ade-
quately describe the nature of the defendant’s conduct” were to be
filed, and prosecutors should “decline to file charges that are not nec-
essary to such an indication” (Wash. Rev. Code, title 9, chap. 944, sec.
440 [2001]). Prosecutors were directed not to “overcharge” to obtain
a guilty plea; defendants were normally expected to plead guilty to the
charge or charges which “adequately describe the nature of his or her
conduct” (Wash. Rev. Code, title 9, chap. 94A, sec. 440 {2001]) or go
to trial unless one of eight specified situations was present to justify
concessions in return for a guilty plea.

The legislation included an enforcement mechanism. When plea
agreements were reached, the “nature of the agreement and the rea-
sons” were to be disclosed to the court, and the court “shall determine
if the agreement is consistent with the interests of justice and the pros-
ecuting standards” (Wash. Rev. Code, title 9, chap. 94A, sec. 090
[2001]). Once the guidelines were approved by the commission, the
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key policy decision was whether they were advisory or mandatory.
Here, the commission adopted language based on Attorney General
Levi’s memorandum on federal prosecution standards (Levi 1978;
Boerner 1985, p. 12-8):. “These standards are intended solely for the
guidance of prosecutors in the state of Washington. They are not in-
tended to, do not and may not be relied upon to create a right or bene-
fit, substantive or procedural, enforceable at law by a party in litigation
with the state” (Wash. Rev. Code, title 9, chap. 944, sec. 430 [2001]).
This provision made the prosecutorial guidelines voluntary. Ulti-
mately, they were to join previous voluntary efforts by the state’s pa-
role board and judiciary as ineffective efforts to constrain discretion.

B. Retroactivity and Intermediate Sanctions

Guided by what it saw as the difficulty of applying the new guide-
lines to sentences imposed under the former indeterminate svstem, the
1981 legislature anticipated prospective application of the guidelines
(applied to persons committing crimes on or after July 1, 1984). The
parole board was directed to use the guidelines as a benchmark, thus
anticipating that the board would operate for some period. Some draft-
ers of the reform anticipated that the board’s responsibilities would
eventually be taken over by a newly created body, the Clemency and
Pardons Board (Lasnik 1981, p. 7).

When the commission considered the paths taken by California and
Minnesota in converting from indeterminate to determinate sentences,
the two systems’ differential premiums on accurate charges was of
great concern. Since the conversion could apply constitutionally only
when it benefited offenders, sentences would be reduced, in many
cases, quite significantly. This choice had few political supporters.

The commission chose to recommend that the 1981 legislative di-
rection to the parole board be supplemented with additional language.
The original language directed the board to “consider the purposes,
standards and sentencing ranges” of the Sentencing Reform Act and
attempt to make decisions that were “reasonably consistent” (Wash.
Rev. Code, dtle 9, chap. 95, sec. 009[2] [2001]). New language was
added that the board should also “consider the different charging and
disposition practices under the indeterminate sentencing system’ and
justify sentences outside the range with written reasons (Wash. Rev.
Code, title 9, chap. 95, sec. 009(2] [2001]). Washington’s transition be-
tween systems continues to this day, with a part-time, three-member
board remaining to review the terms and releases of approximately
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1,000 inmates still in 1999 subject to sentences for pre-July 1, 1984
crimes (Marsh 1999). Other solutions have been considered, but con-
cerns about sentence reductions and implementation burdens have
trumped other options. (See Office of Financial Management 1997 and
Indeterminate Sentence Review Board 1989.)

The commission spent many hours discussing the legislature’s direc-
tive that alternatives to total confinement be emphasized for nonvio-
lent crimes. Uldmately, a conversion method was selected: all sen-
tences under one vear could be converted to partial confinement
(confinement “for a substantial portion of each day with the balance
spent in the community”), and up to thirty days of total confinement
could be converted to community service at a rate of one day to eight
hours (Wash. Rev. Code, tide 9, chap. 94A, sec. 380 [2001]). The com-
mission considered day fines but could not reach consensus on this rec-
ommendation. Bringing the conversion alternatives to the court’s at-
tention, the commission recommended that courts be required to
indicate in the sentencing why alternative sanctions were not ordered.
"This was proposed as a way to learn how the courts viewed alternative
sanctions in individual cases and if availability of alternatives in individ-
ual counties influenced judges’ decisions. (Unfortunately, this require-
ment is viewed by practiioners and judges as unnecessary and has
never been effective in influencing discretion.) These modest alterna-
uves were to be all that were developed. The currency of punishment
in Washington was to be confinement, and that judgment was not to
change.

C. Population Forecast Shows Sufficient Capacity

By late fall 1983, the commission had a proposed set of guidelines,
and its research database was complete, thus allowing the first projec-
tions of population impact. Commission members held their breath.
The research director announced that the proposed guidelines were
reconcilable in projected operation with prison capacity and would, by
1996, decrease the prison population by more than 40 percent to 4,076
(Lange 1982). For jails, the guidelines overall could be implemented
within the allocated capacity for felons as long as alternatives to con-
finement were created (Sentencing Guidelines Commission 1983,
p- 42).

For some, the projections seemed too good to be rue. Washington
had seen prison forecasts in the past “fine tuned” to support various
political positions. The governor was the first to challenge the com-
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mission’s work, telling the news media the forecast represented “blue
sky figures” (Tacoma News Tribune 1983). The executive branch was
worried that the legislature might cancel funding for a planned 500-
bed prison. Corrections officials suggested that guidelines would, in
fact, increase prison crowding and require even more prison beds than
were needed under indeterminate sentencing (Spokane Chronicle 1983).
The corrections secretary declared that “there’s nothing scientific”
about the forecast (Lange 1982).

From the other side, a citizen’s group argued that the state should
immediately cancel its plans for a new 500-bed prison. The commis-
sion advanced a more moderate option: continue with the planned new
prison, but shelve additional prison construction plans. Here, the com-
mission members’ individual credibility was critical, in particular
Norm Maleng’s. Maleng was known as a prosecutor who would not
compromise public safety—in this case, represented by adequate
prison space. For Olympia insiders, the reputation of the research di-
rector, David Fallen, increased confidence in the prison space projec-
tions. Fallen was known to be an exceptional researcher who would
never bend science for politics.

In the late fall of 1983, the commission reviewed the draft guidelines
and, with the prison forecast showing some room for increases in sen-
tence severity, adjusted some penalties upward. The range for second-
degree burglary was increased, as the commission members knew that
this felony affected more citizens than any other crime and was not
experienced merely as a loss of property but as a personal threat.

The commission appeared before the 1983 legislature with a set of
recommendations that could be implemented within existing resources
and had been adopted unanimously. Commission leaders came to
Olympia on numerous occasions, testifying before committees and
meeting informally with the party caucuses. Panels of commission
members met with editorial boards throughout the state. Norm Ma-
leng played an active role in legislative negotiations. At a late point in
the session, the proposed policy for multiple serious offenses came un-
der scrutiny. Robert Lasnik understood that dissatisfaction with the
guidelines on these serious cases could threaten the reform’s political
viability. He proposed consecutive sentencing for offenders with three
or more serious violent offenses, and this amendment was accepted by
commission representatives and the bill’s sponsors. In April 1983,
when the commission’s guideline bill was passed, Washington joined
the small but growing list of sentencing guidelines states.
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D. Implementation

Commission leaders understood that implementation was their next
challenge. Major system changes are especially vulnerable to political
challenge during their early stages, when the cost of returning to the
“old ways” is relatively modest. The commission’s first task was to or-
ganize the law’s complexities into a user-friendly publication. The
commission created an implementaton manual with individualized
sentencing sheets for every major felony. By consulting one sheert,
practitioners could identify the applicable scoring rules for criminal
history, the sentencing range, and the available sentencing options for
each case. This approach resolved concerns about the system’s com-
plexities.

Following the advice of staff and members of Minnesota’s commis-
sion, the commission initiated a proactive media relations campaign
(Parent 1988, pp. 136-46). Members met with reporters and editorial
boards throughout the state to explain the act, its rationale, and the
care with which it had been implemented.

Judicial opposition remained but was significantly moderated by the
leadership of the four judges on the commission, all of whom were
highly regarded by their peers. While initially skeptical about the wis-
dom of the Sentencing Reform Act, these judges worked hard to im-
plement the legislature’s intent; their support was a significant factor
in the act’s successful implementation.

Opposition among correctional officials, both state leaders and line
staff, remained deep-seated. The reform’s proponents believed that
shifting from coerced to voluntary rehabilitation was an opportunity to
refocus from surveillance to service delivery. The legislature did not
increase funding for this purpose, however, and corrections officials
did not redirect the state’s organizational focus. When commission
staff or members spoke to correctional groups and referred to the leg-
islative intent that parolees receive voluntary services, the audiences
broke into laughter. The law’s emphasis on rehabilitation for fhrst-
dme, nonviolent offenders was never enthusiastically implemented by
the corrections department. Because many offenders in this group
were considered at low risk to reoffend, services to this population ap-
peared to many officers as superfluous. Instead, staff concentrated on
enforcement of court orders.

In 1984, the deparunent of corrections convinced the legislature that
the reform’s original provision that all prisoners exic prison through
work release was unrealistic. Given that some offenders were poor
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public safety risks, work release instead became optional (Wash. Rev.
Code, title 9, chap. 94A, sec. 150[5] [2001]). In later years, the depart-
ment repeatedly returned to the legislature, seeking “reform” of the
Sentencing Reform Act.

The commission encountered significant challenges in setting sen-
tences for sex crimes, and it concentrated on this issue during the year
between legislative adopton of the guidelines in 1983 and the next leg-
islative session. Victim advocates argued that presumptive prison sen-
tences for intrafamily crimes would be viewed as too harsh by the fam-
ily and would discourage prosecution, and thus they favored an option
combining supervision and outpatient treatment. Treatment providers
pointed to the compulsive nature of these crimes and argued that with-
out treatment, sex offenders would likely continue to reoffend after re-
lease (Lieb and Matson 1997, p. 85).

The commission’s resolution exemplified the pragmatism that has
characterized sentencing reform in Washington. Working with victim
advocates and offender treatment providers, the commission crafted a
sentencing option that permitted treatment for sex offenders without
prior sex convictions (except those convicted of forcible rape). This
“special sexual offender sentencing alternative” included a suspended
prison sentence, the only instance in which this centerpiece of the for-
mer indeterminate system was authorized (Wash. Rev. Code, title 9,
chap. 94A, sec. 120[8] [2001]). This sentencing option, along with
more detailed sentencing guidelines for drug offenses, was adopted by
the 1984 legislature. Thus, as with the first-time offender provisions
in the original act, when state policy makers saw the need, Washing-
ton’s reform employed the indeterminate system’s mechanisms of co-
erced rehabilitation.

On the eve of implementation, Washington’s guidelines received
significant statewide and national attention. A columnist in the Wash-
ington Post noted that “those of us who have been calling for the re-
form and rationalization of criminal sentencing should just shut up for
a while and watch Washington State. Virtually everything the reform-
ers have been demanding is in the new law” (Raspberry 1984).

E. Prison Population

While implementation of the law went smoothly, the consequences
for the prison population was dramatic. By 1985, the percent of violent
offenders receiving state prison sentences had increased to 65 percent
from the 1982 rate of 49 percent, while nonviolent offenders sent to
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prison declined from 13 percent to 9 percent (Fallen 1986, p. ix). Since
86 percent of all convictions were for nonviolent offenses, this shift
reduced the state’s overall imprisonment rate from 20 percent in 1982
to 17 percent in 1988 and significantly reduced prison commitments
(Fallen 1986, p. 5).

At the same time, parole board releases of prisoners accelerated ow-
ing to court rulings in 1986. Prisoners successtully argued that the
board was ignoring the legislative mandate that they consider sentenc-
ing guidelines in setting release dates, and the court’s rulings required
the board to reconsider its previous decisions (In re Myers, 105 Wn. 2d
257 [Wash. 1986] and Addleman v. Board of Prison Terms and Paroles,
107 Wn. 2d 503 [Wash. 1986)). By 1986, the Office of Financial Man-
agement estimated that the act had reduced prison inmates by 1,074
(15 percent of the total population) (Fallen 1986, p. 35). This was re-
markably close to the commission’s 1983 forecast.

Imprisonment rates began to drop. From 156 per 100,000 popula-
tion in 1984, the rate decreased to 147 in 1986 and reached a low of
124 in 1988, a decrease of 20 percent during a period in which the
national average increased by 30 percent, from 188 per 100,000 in
1984 to 244 in 1988. Washington dropped from twenty-fifth in the
nation in imprisonment rates in 1984 to thirty-ninth in 1988 (Bureau
of Justice Statistics 1998, p. 491).

Washington had the luxury of excess capacity. From 1987 to 1989,
the state ran a “rent-a-cell” program with the federal government and
other states; approximately 1,000 beds were rented. In this atmosphere,
even though the excess capacity was generally known to be short-term,
the legislature began to adopt a different aturude. With empty prison
beds, the legislative debate on crime and the need to toughen sentences
was not tempered by concerns about prison crowding.

Many local government representatives argued that the state had
solved its crowding problem by shifting felons to local jails, whose
funding was a local responsibility. The commission’s research revealed
that 20 percent of statewide jail space was dedicated to felons prior to
the reform; the majority of jail beds were occupied by misdemeanants.
For the first years after the reform, this distribution pattern for the
state as a whole remained constant, although the effects varied for indi-
vidual jails depending on whether they were above or below the state
average in sending nonviolent offenders to prison. This research did
not convince most local officials, however, nor were they persuaded
when the commission found that jail population increases after the re-
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form were primarily influenced by increases in misdemeanor convic-
tions (Bell and Fallen 1990, p. ii). In this political atmosphere, legisla-
tive proposals for more severe sentences satisfied two political goals:
getting tough on criminals and moving felons from local jails and bud-
gets to state prisons.

F. The Courts Respond

There was a high degree of judicial compliance. In 1985, judges
went outside the guidelines in only 3.5 percent of cases. Because the
law allowed judicial discretion in the form of sentencing options for
first-time and sex offenders, this statistic did not fully describe the ex-
ercise of discretion. By combining the decisions involving sentencing
options with departure cases, the rate of sentences outside the pre-
sumptive range rose to almost 30 percent (Fallen 1986, p. 23). County-
to-county variances in sentencing practices were significantly reduced
(Fallen 1986, p. 16).

During the legislative debate on the act, critics argued that the
state’s trial rate would increase dramatically, since defendants no
longer had an incentive to plead guilty. This predicion was not real-
ized: the percentage of guilty pleas remained exactly the same in 1985
(90.1 percent) as it had been in 1982. The only changes were a slight
decease in jury wrials (7.8 percent in 1982, 6.7 percent in 1985) and a
slightincrease in bench trials (2.1 percent in 1982, 2.8 percent in 1995;
Fallen 1986, p. 39; Sentencing Guidelines Commission 1995, p. 18).

G. Charging Practices

With sentencing guidelines, the crime of conviction became far
more significant in determining the sentence. Soon after the reform’s
implementation, convicdon patterns shifted (Fallen 1986; see table 1).

For eight of the nine seriousness levels calling for presumptve
prison sentences, conviction rates were reduced postreform, support-
ing the thesis that prosecutors were exercising their discretion to re-
duce charges. Convictions of offenses with presumptive jail terms,
however, reflect a mixed pattern more consistent with the typical varia-
tion from year to year. The changes for unranked crime patterns were
notable. This category was created for low-frequency crimes whose
widely varying nature justified greater judicial discretion. Since un-
ranked crimes have a presumptive sentence range of zero to twelve
months, a change of convictions from ranked seriousness levels to this
unranked category significantly expanded judicial discretion. Over
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TABLE 1

Changes in State Conviction Patterns (in Percent)

Fiscal Year Calendar Year
Seriousness Level 1982 1985 Difference
Prison sentence:
A% 2 1 —.1
XIIt S 3 =.2
X1I 3 4 +.1
X1 B 2 -.1
X .9 .5 -4
IX 5.6 33 =21
VI 1.4 9 -5
Vit 3.4 2.1 ~1.3
VI 4.7 5.7 -1.0
Jail sentence:
\Y .8 9 +.1
v 10.6 9.5 —-1.1
1 8.3 10.7 +2.4
11 34.5 32.2 -23
| 28.7 30.6 +1.9
Unranked _ 0.0 2.5 +2.5
Total 100.0 100.1

time, this pattern was to become even more pronounced. Prosecutorial
discretion was not only unconstrained but arguably increased in com-
parison to the discretion exercised by other actors in the criminal jus-
uce svstem (Boerner 1997).

H. The Appellate Courts

The first appellate decisions interpreting the reform were awaited
with great interest. In its first decision in 1985, an appellate court up-
held the act’s key principles by reversing an aggravated exceptional
sentence that velied on the explanation that an attempted escape had
involved “sophisticated and well-planned methods” (Stare v. Baker, 700
P. 2d 1198 [Wash. App. 1985]). Because all attempted escapes involve
planning, the court argued, this argument failed to meet the “substan-
tal and compelling test” (Srate v. Baker, 700 P. 2d 1198 [Wash.
App. 1985)).

Early decisions also held that factors used in determining the pre-
sumptive range (crime and criminal history) could not be used as a jus-
tification for an exceptional sentence (State v. Hartley, 705 P. 2d 821
[Wash. App. 1985]) and that uncharged conduct could not justify an
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exceptional sentence (State v. Harp, 717 P. 2d 282 {Wash. App. 1986]).
In 1986, the Washington Supreme Court unanimously declared the
Sentencing Reform Act constitutional, stating that “the trial court’s
discretion in sentencing is that which is given by the Legislature”
(State v. Ammons, 718 P. 2d 796 [Wash. App. 1986]). “The legislative
wisdom of the Sentencing Reform Act,” said the court of appeals, “is
not the subject for judicial review” (Stare v. Fisher, 715 P. 2d 530
{Wash. App. 1986]).

By 1986 implementation was complete and the Sentencing Reform
Act was an accepted feature of the criminal justice landscape. The re-
form was widely acknowledged as effective in accomplishing its objec-
tives, even by those who did not share those objectives.

III. The Return of the Legislature, 1986-92
The legislature, which accepted the recommendations of the sentenc-
ing commission in every instance from 1983 to 1986, in 1987 began
to reassert its primacy. The leaders of the coalition that produced the
Sentencing Reform Act in 1981 had left the legislature by this time,
and new perspectives became influendial. Two issues were prominent:
reassessment of sentence lengths for some crimes and reconsideration
of postrelease supervision. Washington’s experience would prove the
prescience of Zimring’s assertion that “it takes no more than an
eraser” to change sentence lengths in a determinate sentencing system

(Zimring 1977, p. 13).

A. Increased Sentence Length

The first change was symbolically important, although it affected
few cases. In 1985, the Washington Cattleman’s Association ap-
proached the commission regarding the sentence range for theft of
livestock, “rustling” in the vernacular. The commission had set the
presumptive sentence range at Seriousness Level 11, the same as Theft
in the First Degree (over $1,500). The cattlemen believed this ranking,
which called for a presumptive sentence of zero-to-ninety days for first
offenders, was a grossly inadequate response to sophisticated armed
“rustlers.” The commission’s initial response was that exceptional sen-
tences could handle these cases, and, thus, no statutory changes were
necessary. The cattlemen were not appeased and the debate took on a
rural versus urban tension, with the cattlemen arguing that most com-
mission representatives lived in cities and were therefore insensitive to
the realities and dangers of rural life.
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The commission spent considerable time determining how to re-
spond to the cattlemen without violating the proportionality of the
guidelines. Ultimately, the group proposed two degrees of theft of live-
stock—first degree for theft with the intent to sell and second degree
for theft for personal use. Presumptive sentence ranges were increased
to three-to-nine months for first degree and one-to-three months for
second degree (Wash. Rev. Code, title 9A, chap. 56, sec. 080 [2001]).
The impact was small (an average of two convictions per year), but the
resolution troubled some commission members who believed the body
had sacrificed its principles to political expediency.

I. Drug Offenses.  Political attention turned in late 1985 toward the
harm caused by crack cocaine in particular, and by drug dealers in gen-
eral. The inital sentence range tor delivery of Schedule 1 drugs (her-
oin, cocaine, and other similar drugs) called for first-time offenders to
receive a prison sentence (twelve to fourteen months); the first-time
offender waiver allowed a zero-to-ninety-day period of confinement
plus a year of supervision. By 1986, commission data showed that many
offenders convicted of these crimes were receiving the waiver and
avoiding a prison sentence. Norm Maleng led an effort to eliminate
this sentencing option for such crimes. He consistently took the posi-
tion that those who “deal” drugs deserve prison and saw the extensive
use of the first-time offender waiver as inconsistent with this goal. It
appeared that this adjustment would satisfy the politcal appetite for
increased sentence severity, maintain proportionality within the sen-
tencing grid, and simultaneously reinforce the reform’s political viabil-
ity by adjusting to changed views of crime seriousness.

Not everyone on the commission agreed with Maleng’s argument,
but all respected his political skills and understood the likely popularity
of his position with the legislature. He informed the commission that
the prosecutors intended to propose this amendment, but the commis-
sion did not formally consider the matter and did not testify. The pro-
posal was adopted by a strong bipartisan majority and took effect in
1987.

The commission’s decision to abstain on this issue was, at least to
some observers, motivated by a desire to maintain the group’s political
cohesion and maintain credibility with the legislature. Given the de-
parture of the reform’s original legislative proponents, some commis-
sion members worried that taking politcally unpopular positions
would weaken the body’s influence in future sentencing debates. As
noted by Wright (1998, p. 458), commissions have limited political
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capital and must select their political battles. In our opinion, the com-
mission accurately assessed its political position; abstaining, however,
did not protect the commission’s declining political influence.

Concerns about drug offenses did not subside. By 1988, the commis-
sion’s prosecutors convinced the group to revisit the sentencing ranges
for these crimes. The commission recommended that the 1989 legisla-
ture increase the seriousness levels (and thus, the presumptive sentence
length) for certain drug offenses. Its recommendation was incorpo-
rated into an omnibus bill developed and supported by a bipartisan
group of legislators. When the legislation passed in 1989, the pre-
sumptive sentence ranges for first-offense delivery of drugs increased
from 12-14 months to 21-27 months, the offender score points for
prior drug convictons were increased, and a twenty-four-month en-
hancement was added for deliveries occurring within 1,000 feet of a
school or a school bus stop or in a public park.

With some penalty increases, the impact on state prison populations
is delayed because the increased confinement times show up in the fu-
ture. In this instance, however, an increased volume of drug convic-
tions occurred in the state at the same time as the penalty change, thus
muldplying the population consequences. In combination with the im-
pact of an average one-year sentence for drug deliveries becoming a
two-year sentence, the results were dramatic. The number of convic-
tions for drug offenses doubled between 1985 and 1987 and then dou-
bled again between 1987 and 1989. Prison admissions for drug offenses
increased from 143 in 1986 to 1,139 in 1989. By 1990, they reached
1,565 and constituted 37 percent of all prison admissions (Washington
State Department of Corrections 1996, p. 3).

2. Sex Offenses. In 1986, the commission established a subcommit-
tee to reconsider penalties and criminal code definitions for sex of-
fenses. Under the indeterminate system, the wide-ranging discretion
of judges and the parole board had been used to adjust penalties to
individual circumstances. With determinate sentencing, the criminal
code definitions became more critical. The King County Prosecutor’s
Office had a special assault unit that aggressively prosecuted sex of-
fenses. The unit chief convinced the subcommittee that changes to the
criminal code and penalties were necessary, given the harm caused to
victims. The commission endorsed the subcommittee’s proposed
changes. The commission’s 1987 legislative proposal was passed in one
house but later stalled because of concerns about the need for more
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prison beds to accommodate the increased number of prisoners. In
1988, the commission’s recommendations were slightly revised and in-
troduced by the legislator who had blocked passage the previous year.
This legislation passed without controversy.

In 1989, the legislature again revisited sentencing laws for sex of-
fenders. The kidnapping and mutilation of a child by a released sex
offender became a topic of intense public attention, causing the gover-
nor to establish a special Task Force on Community Protection. The
task force, which included sentencing commission members and was
chaired by Norm Maleng, reviewed the state’s criminal and mental
health laws to determine policy options. The offender involved in the
controversial child kidnapping had been released from prison atter
serving his maximum sentence. His declared intent, before release, to
harm children greatly concerned corrections officials, but the threats
were considered neither immediate enough to warrant a mental health
commitment nor specific enough to warrant criminal prosecution.

The political environment demanded a solution for dangerous of-
fenders about to be released from prison, as well as for sex offenders
who would be sentenced in the future. The task force presented a
package of proposals to the 1990 legislature, including increases in the
presumptive sentence range for sex crimes, reduction of time off for
good behavior, and a narrowly focused authorization for indefinite civil
commitment for sexually violent predators who completed their prison
sentences. Washington’s attorney general proposed legislation to enact
indeterminate life sentences for all serious violent offenses but did not
invest any political capital in promoting his proposal. Task force lead-
ers argued that a return to indeterminate sentencing would leave the
state in a powerless position for offenders previously sentenced who
exited prison with clear intent to harm and was thus only a partal rem-
edv. The history of the task force’s deliberations is detailed in a previ-
ous essay (Boerner 1992). The task force’s recommendations were
unanimously adopted by the legislature in 1990.

Despite these changes, the provisions allowing trearment in the
community for sex offenders remained intact. As sentence lengths in-
creased, the eligibility criteria were adjusted so that offenders previ-
ously eligible would continue to be eligible. This option retained the
strong political support of the victim community, who successfully ar-
gued that its availability was essential for successtul prosecution of in-
trafamily sexual abuse.
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B. Postrelease Supervision

Washington’s 1981 reform legislation abolished both parole and
probation. Offenders who completed prison terms were to be released;
in instances where work release was a reasonable public safety risk, of-
fenders were to spend time in work release as a transition phase, then
exit the system. Three central arguments justified this policy change.
First, supervision by parole officers was said not to be helpful in reduc-
ing reoffending, but it gave corrections staff extensive discretion to set
conditions and impose punishment on selected offenders, with little
oversight. Second, parolees were eligible for voluntary services to assist
their readjustment. Third, the state must limit its promises to citizens
to those that are achievable and realistic. Ex-offenders decide whether
to commit new crimes, and the state has relatively little influence on
these decisions. The drafters believed that the effectiveness of supervi-
sion over released offenders was modest, at best, and highly unlikely
to deter crime.

Judges could impose “community supervision” for up to one year,
but the authority of courts to order affirmative conditions, such as par-
ticipation in treatment or school, was severely restricted under the re-
form. The act authorized only “crime-related prohibitions” (Wash.
Rev. Code, title 9, chap. 94A, sec. 030[11] [2001]) and “other sentence
conditions authorized by the Act” as conditions of sentence, except
with first-time offenders and certain sex offenders. For all other
crimes, judges were authorized to impose a one-year term of “commu-
nity supervision” during which the offender was “subject to crime-
related prohibitions and other sentence conditions imposed pursuant”
to the act (Wash. Rev. Code, title 9, chap. 94A, sec. 030[8] [2001]).
Since those conditions did not include affirmative conduct or the obli-
gation not to commit new crimes, the authority of corrections officers
to seek sanctions for violations was substantially reduced. The intent
was to replace the “former system of coerced rehabilitation with a sys-
tem of facilitative rehabilitation” that was “offered but not compelled”
(Boerner 1985, pp. 4-6). New crimes were to be prosecuted and
charged.

1. Correctional Officers. It is not surprising that corrections officials
did not share the reformers’ views about parole. In 1986, Chase Rive-
land became secretary of the department of corrections, having previ-
ously served as a correctional adminiscrator in Wisconsin and Colo-
rado. Riveland argued that the act seriously restricted correctional
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officers’ ability to protect the public and left officers powerless as they
observed released offenders headed toward criminal acts.

In 1986, a prominent state senator indicated interest in sponsoring
a bill that resurrected postrelease supervision. Members of the com-
mission met with him to explain the reformers’ rationale for eliminat-
ing parole and to try to persuade him to drop the bill. The senator
informed the commission that postrelease supervision was essendal to
public safety and that his judgment on state policy was more in tune
with citizens’ views than the commission’s judgment.

The senator sponsored legislation to reinstate postrelease supervi-
sion, which did not pass. He then spearheaded a citzen’s initiative
drive. The measure did not gather sufficient signatures to appear on
the ballot. Following the meeting with the commission, the senator
worked assiduously to restrict the body’s capacity and political credibil-
ity. He proposed numerous amendments to reduce the agency’s op-
erating budget, to limit the staff director to a half-time position, and
to alter the body’s authority. Although the amendments were often
withdrawn before a vote, they sent a clear message of disapproval of
the agency and of the senator’s perception of the commission’s arro-
gance.

2. Amending the Act.  The senator and the department of correc-
tions crafted a bill for the 1987 session to reauthorize postrelease su-
pervision. The commission realized that opposing the bill altogether
was unlikely to stop it, so commission representatives negotiated with
the department of corrections to make the proposal as consistent as
possible with the act. The result was a bill authorizing a one-year pe-
riod of postrelease supervision for offenders convicted of serious
crimes (offenses committed while armed, sex offenses, and drug of-
fenses). The legislation passed in 1988, with expanded discretion for
courts to order offenders to work, not to use or possess controlled sub-
stances, and to attend “crime-related treatment or counseling services”
(Wash. Rev. Code, title 9, chap. 944, sec. 120{8] [2001]).

Commission representatives successfully persuaded legislators that
requiring offenders to “obey all laws” during this period of supervision
was unwise, because prosecutors would lose some incentive to pursue
new convictions, knowing that the behavior also qualified as a violadon
of sentence conditions and therefore the system could far more easily
impose punishment under that label. A relatively complex scheme of
supervision was developed that differentiated berween oftenders who
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did and did not earn good time; those released early because of good
time were under administrative rather than court authority.

Thus, once again, Washington’s sentencing policies were pragmati-
cally recast. Supervision after release was authorized, but selectively (a
third of prison releases initially, rising to 68 percent by 2000), with
sanctions for violations limited to the unserved portion of the original
sentence (good time could reduce the period of incarceration by up
to one-third) or sixty days per violation. The amendments granted no
authority ro reduce sentence lengths or conditions.

C. Prison Population and Sentence Lengths

By 1992, felony convictions had increased to 18,067, an increase of
127 percent from 7,953 in 1985. Average sentence lengths returned to
1985 levels, with an average prison sentence length of 44 months in
1992 (43.91 months in 1985) and an average jail sentence length of 2.8
months (2.55 months in 1985). The imprisonment rate, which had
fallen to 124 per 100,000 population in 1988, began to climb, reaching
192 in 1992. This represented a 23 percent increase over the rate of
156 in 1983, the last preguideline year. This rate of growth, however,
was far lower than the national increase of 75 percent from 188 to 330
per 100,000 population in the same period. Prison population contin-
ued to increase, reaching 9,930 in 1992 (Sentencing Guidelines Com-
mission 19925, p. iii; Bureau of Justice Statistics 1998, p. 491).

The guidelines’ initial success in reducing the prison population
provided a climate that enabled the legislature to revisit sentence
lengths set in 1984. Significantly, while each change increased sentence
length, each change used the guidelines to target particular crimes.
This pattern has held; unlike Minnesota and other states (Frase 1993,
p. 293), Washington has not had an across-the-board increase—or de-
crease—in sentence lengths.

IV. The Populist Era, 1992-95

Washington’s political system reflects its populist origins. The first
provision of the state constitution declares that “All political power is
inherent in the people” (Washington Constitution, art. 1, sec. 1). The
“people’s power” has been jealously guarded and frequently exercised.
In 1993 and again in 1995, the people of Washington exercised their
“inherent” power to bring back mandatory sentences for certain of-
fenders.

The nation’s first “three strikes and you’re out” law appeared as an
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initiative in Washington, along with a second initiative related to fel-
onies committed with a firearm. The 1981 Sentencing Reform Act had
repealed Washington’s previous broad mandatory minimum provisions
and also its habitual criminal act, leaving only three mandatory mini-
mum terms—murder in the first degree (not less than twenty years),
assault in the first degree (not less than five years), and rape in the first
degree (not less than three years) (Wash. Rev. Code, title 9, chap. 94A,
sec. 120[4] [2001]).

A. Three Strikes

Mandatory sentences retained their political popularity in Washing-
ton. In 1992, a bill was introduced providing for mandatory life sen-
tences—with release possible only upon a gubernatorial pardon or
commutation—following the third conviction of a “most serious of-
fense,” which included most crimes of violence. Many leaders in the
criminal justice system opposed the proposal; few, however, expressed
their opinions openly. Elected officials judged the measure’s political
support as unstoppable (Wright 1998, pp. 451-53). The sentencing
commission offered an alternative, which narrowed the provision’s
scope considerably. Both proposals failed when the legislature was un-
able to resolve the differences.

The measure was promoted by a conservative Washington think
tank, which turned next to the initatve process. Any proposition may
be placed on the ballot with sufficient voter signatures (8 percent of
the previous general election’s voters). Initiatives are common in
Washington, as in most western states—in 1993, for example, voters
also adopted measures concerning term limits and freedom of repro-
ductive choice. The “three strikes” initiative easily qualified for the
1992 ballot and passed with over 75 percent of the state vote, carrying
each of Washington’s thirty-nine counties (Boerner 1997, p. 31).

Washington’s “three strikes” law is narrower than those subse-
quently passed in manv other states. It imposes a mandatory life sen-
tence, without reduction by good time or parole, on the third separate
conviction of a designated group of “most serious offenses” including
homicide, serious assaults, most sex offenses, robbery, any crime com-
mitted with a deadly weapon, and repeat drug offenses (Wash. Rev.
Code, title 9, chap. 94A, sec. 120[4] [2001]). Because each conviction
must meet this criterion, its scope is narrowed considerably. By con-
trast, Washington’s former habitual criminal law applied on the third
conviction of any felony.
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When the law was passed, state forecasters esdmated that it would af-
fect eighty offenders a year. The prison population increases would not
appear immediately, however, because such offenders were already sub-
ject to long prison terms. The state estimated prison population increases
of 134 in 2000, 407 in 2005, and 673 in 2010 (Boerner 1997, p. 31).

These estimates, in fact, proved to be quite high. Convictons have
averaged 30 per year (1995 = 36, 1996 = 33, 1997 = 32, 1998 = 25,
1999 = 23, 2000 = 31; Sentencing Guidelines Commission 20005). The
average age at conviction was thirty-eight; robbery was the most frequent
“third strike” conviction (50 percent), followed by assault (20 percent),
and rape (10 percent) (Sentencing Guidelines Commission 1999z).

B. “Hard Time for Armed Crime”

Encouraged by the success of “three strikes,
sponsors returned to the legislature in 1994 with an initiative concern-
ing weapon use in crimes. Tided “Hard Time for Armed Crime,” this
initiative proposed a two-tiered system of mandatory prison sentence
enhancements for felons committing crimes while armed with a deadly
weapon. Those armed with a weapon other than a firearm would re-
ceive a basic enhancement of six to twenty-four months, depending on

b2l

the same initiative

the class of felony. For crimes involving firearms, the enhancements
would range from eighteen to sixty months. For repeat offenses, en-
hancements would be doubled. All enhancements were consecutive and
to be served without time reductions for good behavior. Sentence
ranges for three firearm-related crimes would be increased (reckless
endangerment, theft of a firearm, and unlawful possession of a fire-
arm). First-degree burglary would be broadened to include crimes in
any building, not just residences.

The initative also made criminal justice decisions more public.
Prosecutors were required to make public their reasons for plea bar-
gains, and the sentencing commission was required to publish sen-
tences imposed by individual judges.

The projected impact of the “hard time” initiative was far greater
than the impact of “three strikes.” The sentencing commission esti-
mated population increases of 209 in the first vear, 810 by the fifth
year, and 1,145 by the tenth year. The capital and operating expendi-
ture requirements were estimated at $64 million the first biennium,
$57 million the second, $68 million the third, $50 million the fourth,
and $55 million the fifth—a total increase of $294 million over the first
decade (Boerner 1997, p. 33).
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Washington law allows the legislature two choices when initatives
gain the necessary signatures: adopt the initiative as proposed, or adopt
an alternative and place both the initiative and the legislative alterna-
tive on the ballot. Legislative leaders believed a more moderate alter-
native would be defeated, and none was proposed. With the memory
of the people’s overwhelming vote on “three strikes” in mind, by
strong bipartisan majorities, the legislature adopted the initiative (Van
Wagenen 2001, p. 6).

C. Publication of Fudges’ Sentencing Decisions

The initiative’s direction to the sentencing commission regarding
judicial sentencing patterns was very specific. The initiative required
that the commission record each judge’s sentences for all violent
crimes and those involving deadly weapons. When the commission had
set up its original database, the group decided not to record judges’
names with each sentence. The judicial members successtully argued
that such information could be used to unduly pressure judges who
were, after all, operating within discretion granted by the legislature.
Since there was no requirement for judge-specific data in the original
act, this decision had been uncontroversial, both inside the commission
and outside.

The commission first responded to the legislative direction by pub-
lishing the total number of standard range sentences imposed by indi-
vidual judges, with detailed information on each exceptional sentence
(Sentencing Guidelines Commission 1996). The initiative’s chief pro-
ponents objected strongly, both to the limitations of the information
and to its timing, since it was released after the election cycle. Subse-
quent reports covered each judge’s felony sentences, and publication
was advanced to September of each vear.

Up to this point, commission publications and data on judicial sen-
tencing patterns have not been the focus of a judicial election cam-
paign. The evidence as to whether judges’ decision making has been
influenced 1s more ambiguous. The overall rate of exceptional sen-
tences has increased slightly since the reporting requirement was
adopted, but the percentage of mitgated departures steadily declined
until recently (Sentencing Guidelines Commission 20004; see fig. 2).

The initiative’s requirement that prosecutors make their reasons for
plea bargains public has had no discernible effect. No organized system
exists for recording plea bargaining reasons, and judges do not rou-
tinely require prosecutors to indicate why they enter into bargains.
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Rate of mitigated departures has declined since adoption of reporting re-

The sentencing commission’s report on judicial sentencing indicates
whether the prosecutor agreed with or opposed an exceptional sen-
tence. The nonimplementation of this initiative provision has not at-
tracted criticism. For the initiative sponsors at least, concerns about
leniency toward criminals was focused on judges, not prosecutors. Al-
though complaints that judges are “soft on crime” are not uncommon,
such criticisms are seldom lodged against prosecutors. Prosecutors are
far more likely to be seen as allies in a “get tough” movement (Boerner
1995, p. 198).

Although Washington’s citizen initiatives have substandally influ-
enced state sentencing policy, their impact pales in comparison with
Oregon’s experience. In that state, initiatives directed toward sentenc-
ing-related topics have been frequent. Initiatives have become the pri-
mary force in Oregon sentencing policy, easily eclipsing the state’s
sentencing guidelines (Rosenblum 1995, p. 177; Greene 1997, p. 3).

Felony convictions continued to increase during this period, reach-
ing 20,619 in 1995, a 14.1 percent increase over 1992. The average
prison sentence length increased to 47.5 months (an 8.2 percent in-
crease over 1992), while the average jail sentence length dropped
slightly (from 2.8 months in 1992 to 2.7 months in 1995). The impris-
onment rate increased by 10 percent, from 192 per 100,000 in 1992 to
212 per 100,000 in 1995, once again significantly lower than the 25.6
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percent increase nationwide from 330 per 100,000 in 1992 to 411 per
100,000 in 1995. Prison populaton continued to increase, reaching
11,440 (Sentencing Guidelines Commission 1995, p. 10; Bureau of
Justice Statistics 1998, p. 491).

V. The Revival of Reform, 1995-2000

The “reform” of the 1981 act has not been limited to changes origi-
nated by citizens. Beginning in 1993, the legislature adopted amend-
ments that primarily have increased officials’ discretion and authorized
sentences that are arguably inconsistent with the core principles of the
original act. Three of the changes—boot camp legislation, special pro-
visions (based on drug court rationales) for drug possession offenders,
and increased flexibility for non-state-prison sentences—decreased
sentence severities and increased judicial discretion. One provision in-
creased the role of risk predictions and increased community correc-
tions officials’ discretion. A “two-strikes” provision for serious second
sexual offenses increased sentence severity and weakened proportional-
ity protections. Each change, however, employed the structure of the
act, and none repealed any porton of the original act.

A. Boor Camps

In 1993, the legislature endorsed the boot camp concept as a means
to add structure and discipline to offenders’ lives in the hopes of im-
proving their productivity after release. Washington’s version became
known as a “work ethic camp”; judges could recommend it for those
facing prison terms up to three years. If the offender agreed to partici-
pate and was accepted by the department of corrections, he or she was
credited with three days for each day in the camp, with the balance
served on supervised release. Offenders who failed to complete the
camp, or did not comply with release conditions, would serve the re-
mainder of the original prison sentence.

While the authorizing legislation did not use the terms “probation”
or “parole,” the sentence was not determinate. This was the first pro-
vision since adoption of the Special Sex Offender Sentencing Alterna-
tive in 1984 to authorize indeterminate sentences. It also was the first
to reduce penalties.

The program was widely viewed as a desirable option for several
years and reached a daily census of 199 in July 1999. By September of
2000, participation was reduced to 57 offenders because offenders and
judges preferred a drug sentencing option that we describe in the next
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subsection (Washington State Departunent of Corrections FY2000 and
2001, Table 1-A).

B. Drug Sentences

The second change that reduced sentence severity involved drug
sentences. The 1987 and 1989 increases in drug sentence severity,
combined with a substantial increase in drug convictions, caused drug
offenders in the prison population to increase from 16 percent of the
prison population in 1990 to 25 percent in 1994. The political discus-
sion about drug crimes reflected a growing awareness that heavy reli-
ance on incarceration for these crimes was expensive and did not re-
solve some offenders’ underlying problems of drug addiction.

In 1991, the Washington State Department of Corrections proposed
legislation for a Drug Offender Sentencing Alternative. The legislation
was originally supported by the governor as a means to counter the
escalating prison populatdon and respond more appropriately to per-
sons with chemical dependencies. The bill was opposed by many peo-
ple, including prosecutors and members of the sentencing commission,
who were concerned that it violated the principles of determinate sen-
tencing. Ultmately, the governor withdrew the proposal and requested
that the sentencing commission prepare recommendations for the
1992 legislative session that “provide a renewed emphasis on alterna-
tives to total confinement in jail or prison for non-violent offenders,
particularly with respect to strengthening our ability to deal with non-
violent substance abusers whose criminal activity is limited to or caused
by that abuse” (Gardner 1991, p. 2). A commission subcommittee
spent several months considering options and uldmately proposed cre-
ation of a drug offender sentencing option; a separate subcommittee
proposed a nonviolent offender option that included an expanded
range of alternative sanctions (Sentencing Guidelines Commission
19924, pp. 19-22).

The commission as a whole endorsed the proposals and submitted
them to the 1992 legislature. The legislation was opposed by the pros-
ecutors’ association and did not move from the assigned legislative
committee.

In late 1993 and 1994, the national experiments with drug courts
attracted the interest of Washington criminal justice leaders. King
County started a drug court in 1994 and was followed by other coun-
ties. The judge for King County’s drug court, Ricardo Martinez, was a
judicial member of the sentencing commission. Judge Martinez earlier
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served as a deputy prosecutor in King County, where he headed the
office’s drug unit. Because of his background and his drug court experi-
ences, Judge Martinez was a persuasive advocate for treatment alterna-
tives.

By 1995, Norm Maleng agreed to promote a drug sentencing alter-
native and organized a diverse coalition of supporters, including Jaw
enforcement officials and the sponsors of the “three strikes” and “hard
time” initiatives. The proposal for a “Special Drug Offender Sentenc-
ing Alternative,” modeled loosely on the “Special Sex Offender Sen-
tencing Alternative,” combined a drug treatment option for those per-
sons with drug addicdons while retaining the concept of “prison
sentences for dealers,” a consistent feature of Maleng’s sentencing pri-
orities. The alternative authorized judges to waive the standard sen-
tence for first-ume drug offenders and impose a prison sentence of
one-half of the standard range followed by one year of community-
based drug treatment. Those who violated conditions of the commu-
nity portion of the sentence could be returned to prison for the re-
maining one-half of the standard range (Wash. Rev. Code, title 9,
chap. 94A, sec. 120 [2001}).

This alternative sentence was projected to reduce the prison popula-
don by 196 in its second vear, 240 in its third, 258 in its fourth year,
then stabilizing at a reduction of 275. More significant was that this
was only the second change to the Sentencing Reform Act since 1984
to reduce the severity of sentences. In practice, use of the alternative
initially fell far short of the projections; only 15 percent of eligible
cases received the alternative sentence in 1995-96 (Engen and Steiger
1997, p. vii).

In 1999, the legislature modified the provision to expand its use. A
sentencing commission study found that judges and prosecutors pre-
ferred the work ethic camp option over the drug treatment sentence
because it was simple and flexible; defendants and their attorneys pre-
ferred it because it involved less confinement time (Du and Phipps
1997, p. 15). The 1999 amendments excluded defendants convicted of
drug offenses from the work ethic camp and authorized judges to set
conditions prohibiting the offender from using alcohol or controlled
substances and requiring performance of other affirmative conditions.
In doing so, the legislature created exceptions to several core policies
of the Sentencing Reform Act, as had previously been done for first-
time offenders and sex offenders. Drug offenders became the third cat-
egory of offenses exempted from the just deserts philosophy. The
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amendments immediately increased use of this alternative; in 2000, 895
offenders received this sentencing option.

C. Two Strikes

In 1996, the legislature extended the principle of the “three strikes”
initiative to those convicted of a second serious sex offense. This action
was not taken in response to a particular case but reflected instead the
view that sex recidivists were particularly dangerous and intractable. In
1997, the listed sex offenses were expanded to include serious sex of-
fenses against children. Upon the second conviction of these desig-
nated offenses, a mandatory sentence of life imprisonment must be im-
posed. The “two strikes” provision has been sparingly applied. One
defendant received a “two strikes” sentence in 1997, two in 1998, four
in 1999, and eight in 2000.

D. Local Discretion

In a little-discussed addition to a bill authorizing drug treatment
sentences, the legislature relaxed the strictness of the Sentencing Re-
form Act on sentences of less than one year. Unlike Minnesota’s guide-
lines, in which the presumptive sentence ranges applied only to prison
sentences, Washington’s applied to all felony sentences and thus regu-
lated both jail and prison sentences.

The act had always authorized judges to convert any jail sentence
(total confinement of one year or less) to partial confinement (work or
an education release) and to convert up to thirty days of total con-
finement to community service at the rate of eight hours of community
service for one day of total confinement. Local officials have long be-
lieved that the Sentencing Reform Act has caused upward-spiraling jail
costs and have argued that meeting those financial obligations leaves
them without resources to develop alternative sanctions.

The 1999 legislature added a crypdc but potentally powerful sentence
to the provisions of the Sentencing Reform Act governing alternatives to
total confinement: “For offenders convicted of non-violent and non-sex
offenses, the court may authorize county jails to convert jail confinement
to an available county supervised community option and may require the
offender to perform affirmative conduct pursuant to RCW 9.94A.129”
(Wash. Rev. Code, ttle 9, chap. 94A, sec. 380[3] {2001]).

No definition of “county supervised community option” was pro-
vided, but there is a clear intent to maximize local discretion. Correc-
tional resources at the county level are the fiscal responsibility of
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county government, and no state funding accompanied the expansion
of direction. To date, little implementation has occurred, but planning
efforts are under way in several counties.

E. Risk-Based Supervision

The 1999 legislature adopted a more fundamental—and far-reach-
ing—policy change addressing correctional supervision of offenders in
the community. The “Offender Accountability Act” was proposed by
Joseph Lehman, who became the secretary of the department of cor-
rections after serving as the head of corrections in Pennsylvania and
Maine. Motivated by the success of community policing in the United
States, as well as calls by some correctional leaders for a “shift in the
missions of correctional agencies” (Smith and Dickey 1999, p. 7), the
corrections chief argued that public safety could be increased by alter-
ing the authority and focus of community corrections staff.

The Offender Accountability Act represents a major shift in policy,
primarily by returning discretion to correctional officers, but it does
not represent either a return to indeterminate sentencing or a total re-
jection of just deserts principles. First, no change is made in the term
of confinement imposed at sentencing. It retains a determinate term,
subject only to reductions based on “good time” calculations. Judges
have no greater discretion over the length of confinement than previ-
ously under the Sentencing Reform Act, nor over the length ot com-
munity custody; the judge must impose a sentence within the range of
community custody established by the sentencing commission. Judicial
discretion is expanded in setting conditions of supervision; conditions
can now require affirmative conduct, although they must be “reason-
ably related to the circumstances of the offense” (Wash. Rev. Code,
title 9, chap. 944, sec. 715 [2001}).

The discretion of corrections officers was substantially increased.
For the first time under the Sentencing Reform Act, they have author-
ity to impose conditions without judicial approval, modity or delete
conditions without judicial approval (although not with regard to judi-
cially imposed conditions), and reduce, although not lengthen, the
term of community custody and discharge the offender without judicial
approval.

Coupled with this increase in discretion is a fundamental shift in the
basis on which discretion is to be exercised. Prior to the Offender Ac-
countability Act, the only explicit authority for considering risk for re-
offending was in the context of exceptional sentences or sex offenders.
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In 1991, the Washington Supreme Court had held that “if future dan-
gerousness is to be considered an aggravating factor in determining the
sentence for non-sexual offense cases, it is the Legislature’s province
to make such a decision” (State v. Barnes, 818 P. 2d 1088 [1991]).

The legislation directs the department of corrections to concentrate
its nonprison resources on higher-risk offenders—those in the top
quarter of the risk pool. In authorizing the use of “risk assessment,”
the legislature accepted the view of the deparument of corrections—
supported by the sentencing commission—that risk prediction accu-
racy had sufficiently improved since the reform was enacted to warrant
a reversal in state policy. The department testified during legislative
hearings that actuarial risk prediction is far superior to informal judg-
ments (Grove and Meehl 1996). The state’s move toward risk assess-
ment is one of the four conceptions of sentencing and corrections
identified by Tonry (1999) as currently coexisting in the United States.

The department plans to implement its new authority aggressively.
Pilot projects are under way in which community corrections officers
work directly with police officers in a model based on community po-
licing concepts. The deparunent’s intent—and the expanded authority
granted by the legislature—are in accord with the “new penology” de-
scribed by Lyons (1999) and Simon and Feeley (1992). At its core, this
approach emphasizes surveillance and containment. Its purpose is pub-
lic safety, not just deserts, although in Washington it will function
within boundaries established by just deserts. The expanded discretion
in the act will function primarily to increase sentence severity. By in-
creasing the range and nature of allowable sentence conditions, the
state also has expanded its authority to intervene when there are viola-
tons and impose consequences.

F. Prison Population and Sentence Length

Felony convictions continued to increase, reaching 24,391 in 1999,
an 18.3 percent increase over 1995. The average prison sentence length
decreased to 44.2 months (a 6.9 percent decrease from 1995), while the
average jail sentence length increased slightly (from 2.7 months in 1995
to 2.8 months in 1999). Imprisonment rates increased by 18.4 percent,
from 212 per 100,000 population in 1995 to 251 per 100,000 in 1999,
slightly more than the 15.8 percent national increase from 411 per
100,000 in 1995 to 476 per 100,000 in 1999 (Sentencing Guidelines
Commission 19994, p. 9; Bureau of Justice Statistics 2000, p. 3).
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VI. Reflections

In a democracy, resolution of policy issues is inherently political, and
sentencing reform in Washington has been a political process in which
the legislature reasserted its primacy. The inital reform, now almost
two decades old, employed presumptive guidelines to “structure but
not eliminate discretionary decisions affecting sentences” (Wash. Rev.
Code, title 9, chap. 94A, sec. 010 [2001]). The structure remains intact,
and the state continues to operate with a sentencing grid that weighs
offense seriousness and an offender score, and produces an applicable
sentencing range. Sentencing policies, however, have repeatedly been
modified. The central issues do not change, but their resolution, by
various decision makers, over time, does change.

Washington’s experience has been one of continuous change, with
every issue—and its resolution—potentially in political play. This, of
course, is neither new nor unique to Washington. Sentencing has al-
ways been inherently political. What is distinctive about Washing-
ton—and we suggest other guideline states—is that legislative policy
direction has shifted from the “big picture” issues to detailed particu-

lars—with rules governing everything from the weight given to prior
convictions to the conditions of supervision to determining eligibility
for a boot camp.

Pragmatism has always trumped philosophical purity in this state.
Washington’s initial reform was radical for its time—it rejected the
premises of the indeterminate model and adopted a system based on
just deserts that significantly constrained the discretion of judges and
correctional officials. Subsequent changes exhibit a more complex pat-
tern. Many have resolved issues within the just deserts paradigm, while
others have incorporated concepts from other models. However, the
fundamental structure of the reform has been retained. Perhaps this
approach had political advantages because it involved incremental ad-
justments and did not threaten institutional stability. Seen this way, the
structure of Washington’s sentencing guidelines is agnostic as to how
fundamental issues of sentencing should be resolved, but it is power-
fully effective at implementing whatever resolution is produced by the
political process (Boerner 1993).

The effects of so much change have produced a sentencing system
far more complex than the original proposal. Changes have focused on
particular crimes or groups of crimes and were largely, at least origi-
nally, consistent with the legislature’s original direction to “emphasize



116 David Boerner and Roxanne Lieb

confinement for the violent offender” (Wash. Rev. Code, title 9,
chap. 94A, sec. 040[5] [2001]).

A. Prison Population Changes

Since the 1984 guidelines took effect, felony convictions increased by
206.7 percent, from 7,953 in 1985 to 24,391 in 1999. Average prison
sentence length remained essentially level (43.9 months in 1985 com-
pared with 44.2 months in 1999), while the percentage of convicted fel-
ons receiving prison rather than jail sentences went from 16.6 percent
in 1985 to 29.1 percent in 1999, an increase of 75.3 percent. The rate
of imprisonment per 100,000 population also increased, but at a lower
rate. From a level of 156 per 100,000 population in 1985, imprisonment
rates reached a level of 251 per 100,000 in 1999, an increase of 60.9
percent (Sentencing Guidelines Commission 19994, p. 9).

The significance of these increases becomes apparent when the data
are compared with national trends. The national imprisonment rate in-
creased by 138 percent, from 200 per 100,000 population in 1983 to
476 per 100,000 in 1999. Washington’s increase was less than one-half
of the national average increase. The political climate in Washington
was not significantly different from that in the rest of the country. Pas-
sions ran high and the public mood became increasingly punitive.
What was different, we submit, was that the structure of the guidelines
focused those punitive instincts on specific categories of crime. Not
once during the entire period was there an across-the-board increase
in sentence severity. Washington’s guidelines thus seem to have mod-
erated the public’s punitive passion, not by attempting to deny it, but
by channeling it more narrowly than would otherwise have happened.
The policy changes aimed at increasing prison use did so, but primarily
for the targeted oftenses, as figures 3 and 4 show. Figures 3 and 4 dis-
play the state’s prison admissions over time and the forecasted changes
atrributed to each sentencing amendment enacted through 1998.

Evaluations of sentencing guidelines nationally have found similar
effects in guideline states in which prison populations were explicitly
considered (Marvel 1995, p. 707; Reitz 2001, pp. 12-13). Washing-
ton’s experience, however, is even more striking when compared with
its fellow early guideline states, Minnesota and Pennsylvania. The im-
prisonment rate in Minnesota increased 123 percent from 1985 to
1999 (from 56 per 100,000 population in 1985 to 125 per 100,000 in
1999). In Pennsylvania, the rate increased by 156 percent (from 119
per 100,000 in 1985 to 305 per 100,000 in 1999) (Bureau of Justice
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Statistics 1998, p. 491). We do not know why Washington’s experience
is so different from that of Minnesota and Pennsylvania, but it seems
clear that the Washington guidelines have been more effective at chan-
neling the public’s passion for punishment.

B. Changes in Discretion

The initial reform altered decision-making authority over sentenc-
ing, eliminating parole release, restricting the use of probation condi-
tions, narrowing judges’ discretion, and shifting power to prosecutors.
The reformers’ revised allocation of discretion was not stable, and
those parties who lost discretion have pursued legislative avenues to
have it returned. The following table outlines the shifts in the alloca-
tion of sentencing discretion in Washington (see table 2).

As can be seen in table 2, the legislature did not “structure” all dis-
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cretionary decisions affecting sentencing in the same manner. In this
concluding section, we address Washington’s experience in con-
straining prosecutorial, judicial, and correctional discretion.

1. Prosecutorial Discretion. Washington sentencing reformers in the
1970s and early 1980s recognized that prosecutorial discretion was a
major portion of the “discretionary decision affecting sentences” that
the 1981 act sought to “structure but not eliminate” (Wash. Rev.
Code, tdtle 9, chap. 94A, sec. 010 {2001]). Washington’s prosecutors
were not granted additional discretionary authority, but the restric-
tions on judicial discretion and elimination of correctional discretion
significantly increased the relative power of prosecutors. The legisla-
ton took account of this by directing the sentencing commission to
“devise recommended prosecuting standards in respect to charging of
offenses and plea agreements” (Wash. Rev. Code, title 9, chap. 94A,
sec. 040(2](b] [2001]).

The commission took this task seriously and developed the most
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TABLE 2

Discretionary Authority

Locus of
Discretion Pre-1984 1984 2000
Legislature Authority delegated Delegation revoked;  Limited discretion

Prosecutors

Judges

Parole board

Corrections

except maximum
terms and manda-
tory minimums for
firearms, deadly
weapons, and
habitual criminal
Charging and bar-
gaining decisions

Unguided (except
for statutory
maximumns and
mandatory mini-
mums) as
to: prison/jail/
probation, length
of jail, and
conditions of
probation/
revocation.

Authorized to
impose prison
term, but no con-
trol over dura-
tion.

Unguided (except
for mandatory
minimums) as to
length of prison
term, conditions
of parole, and
revocation of
parole

Significant authority
to set probation
and parole terins
and respond to
violations

all judicial and
correctional dis-
cretion subject to
legislative deci-
sions

Same; however,
charging deci-
sions now signifi-
cantly influence
sentence length

Limited to length
within presump-
tive range, depar-
tre from range if
justified, decisions
to impose first-
ume offender
watver and sex
oftender sentenc-
ing options for eli-
gible persons
within parame-
ters, and impose
sancton for failure
to perform sen-
tence conditions

Discretionary
authority revoked;
directed to take
sentencing
guidelines into
account in setting
minimum terms

Probation authority
greatly restricted:
role in parole
climinated

granted to judges
and corrections
for designated
crimes

No change

Discretion expanded
for certain drug
offenders and
work cthic camp;
more lattude
allowed in setting
conditions for
supervision

No change

For post-release
supervision,
granted discretion
to impose addi-
tional condidons,
reduce length, and
impose sanctions
for violation of
conditions

119
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comprehensive set of prosecutorial guidelines ever proposed for legis-
lative adoption. The commission chose to make the guidelines volun-
tary. Not surprisingly, the courts held that a claim that a prosecutor
had not followed the prosecutorial guidelines was not subject to judi-
cial review (State v. Lee, 847 P. 2d 25 [Wash. App. 1993]). This meant
that the guidelines were effective only insofar as prosecutors chose to
follow them. Since the guidelines grew out of earlier collective efforts
by prosecutors to articulate policies to guide their own discretionary
decisions, that the guidelines were voluntary did not mean they were
ignored. The decentralized nature of prosecution in Washington—
each of the thirty-nine counties has an independently elected prosecu-
tor and the attorney general has no supervisory or general enforcement
powers—rmeant, however, that regional differences developed, particu-
larly over time, as different prosecutors adopted different policies.

A striking example concerns drug enforcement. The sentencing
guidelines call for a presumptive sentence of twenty-one to twenty-
seven months for a first offense sale of heroin or cocaine and zero to
ninety days for first-offense possession. In King County, Norm Ma-
leng has consistently maintained a policy that drug sales charges are
not reduced from sale to possession, even to reward a plea of guilty.
As depicted in table 3, of the 1,866 drug cases in King County in 1998,
1,131 (61 percent) were convictions for dealing. This contrasts with
only 30 percent in the rest of the state. Now, of course, it may be that
this contrast to some degree reflects different behavior patterns, with
dealers congregating in King County. However, as prosecutors readily
acknowledge, the difference is due to different enforcement, charging,

TABLE 3
Type of Drug Convictions by County

Dealing Nondealing

County Convictions Convictions Total
King 1,131 (61%) 735 (39%) 1,866
Pierce 428 (27%) 1,159 (73%) 1,587
Clark 134 26%) 381 (74%) 515
Snohomish 130 (28%) 339 (72%) 469
Thurston 71 (17%) 340 (78%) 411
Orther counties 1,005 (34%) 1,947 (66%) 2952

Total 2,899 (37%) 4,901 (63%) 7,800

Total less King County 1,768 (30%) 4,166 (70%) 5,934
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and plea bargaining policies. In adjacent and demographically similar
Pierce County, where prosecutorial policies allow a reduction of deal-
ing charges to possession in return for a guilty plea, of 1,587 drug
cases, 428 (27 percent) were convictions for dealing. Policies in both
counties are explicit and are publicly defended by the prosecutors who
adopted them.

The effect of these policy differences is significant (table 3). Were
King County to have adopted the policies followed in the rest of the
state, 503 fewer drug offenders would have been committed to prison
in 1998. Were King to have followed Pierce County’s policy, there
would have been 556 fewer prison admissions. However, King Coun-
tv’s policies appear more accurately to follow the prosecutorial guide-
lines adopted by the legislature. They call for prosecutors to “file
charges which adequately describe the nature of the defendant’s con-
duct” (Wash. Rev. Code, title 9, chap. 94A, sec. 440 [2001]) and that
“a defendant will normally be expected to plead guilty to the charge

. which adequately describe the nature of his or her conduct or go
to trial” (Wash. Rev. Code, title 9, chap. 94A, sec. 450 [2001]).

Were the rest of the state’s prosecutors to follow King County’s—
and the legislature’s—policies, however, the effect would have been
even more dramatic. Rather than 1,768 drug offenders convicted of
dealing—and thus receiving prison sentences—3,572 would have been
convicted, an increase of over 1,800 prison admissions. Since the me-
dian sentence imposed on dealers in Washington in 1998 was 27.6
months, this shift would significantly have increased the prison popula-
tion.

The geographical disparity raises significant policy issues. Washing-
ton’s drug laws are enacted by the state legislature and, in the words
of the Sentencing Reform Act, are to be “applied equally throughout
the state.” However, disparity of this type is the product of Washing-
ton’s allegiance to local control, with prosecutors being politically ac-
countable onlv to their local electorate.

Washington’s proscecutors’ practices (with the exception of Maleng’s
in King County) demonstrate what Stuart Scheingold termed “policy
moderation at the local level,” by which he means that symbolic politi-
cization of crime is strongest when furthest removed from the applica-
tion of the svmbolic policies (Scheingold 1991, p. 83). Prosecutors are
inherenty pragmatists in that they fashion policies that work in their
local contexts. Commitment to the principle that every defendant
ought to be convicted of what he or she has done, and no less, is much
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easier when it is disconnected from the reality of managing scarce re-
sources. Maleng, not surprisingly, given his long commitment to sen-
tencing reform, seeks to implement the policies he helped forge. His
colleagues do not share his viewpoint. The legislature was, of course,
quite aware of the decentralized autonomy of Washington’s prosecu-
tors when it chose to make the prosecutorial guidelines aspirational
rather than binding. It chose to sanction local decision making and the
inevitable geographical disparity it produces (Boerner 1995, pp. 196—
200).

What Washington’s experience leaves unexplored is whether judicial
review could effectively have enforced prosecutorial guidelines. Cer-
tainly Washington’s experience with judicial review of departures from
the sentencing guidelines, which we discuss next, demonstrates the ef-
ficacy of judicial review. Prosecutorial decision making, however, in-
volves issues not present at sentencing, when the crime of conviction
is set, and defines the starting point. Judicial review of a sentence that
departs from the guidelines considers whether the reasons given by the
judge for sentencing outside the presumptive range are legally suffi-
cient; there is no review as to whether the starting point was correctly
determined. Prosecutorial decision making, however, operates in an
environment in which the crime of conviction has not been deter-
mined but is the central issue for determination. This determination
involves evidentiary sufficiency, so its subjective nature is apparent.

Washington’s prosecutorial guidelines recognize that one circum-
stance that may justify a plea bargain—euphemistically termed a “plea
agreement”’—is “evidentiary problems which make convicton on the
original charges doubtful” (Wash. Rev. Code, dtle 9, chap. 944, sec.
450[2] [2001]). The myriad factors that influence a judgment related
to likely conviction of a particular crime or crimes, to say nothing of
their relative weights, involves polycentric decision making not readily
susceptible to judicial review. There is no meaningful external standard
against which to measure the subjective discretionary decision. Review
of judges’ decisions to depart from guidelines, by contrast, involves the
comparatively clear-cut question of whether a particular reason just-
fies an exception.

Reviewing a departure from the prosecutorial guidelines that is said
to be justified by “evidentiary problems” would require an intrusive
and time-consuming examination of all aspects of the prosecutor’s
case. This examination can be done—supervisors in prosecutors’ of-
fices do it everv day—but judges are ill suited to the task. The basis




Sentencing Reform in the Other Washington 123

for the determination is subjective—involving the quality of witnesses
and the persuasiveness of inferences—and involves the confidential
work product of the prosecutor.

In addition, this review must occur in a nonadversarial environment.
Once a plea bargain is struck, both the prosecutor and the defense at-
torneys share an interest in its acceptance. Neither would argue against
a position to which they just agreed. Thus, judges would be denied the
adversarial testing present in appellate review of judges’ sentences, and
in nearly all other instances of judicial review. They would be forced
to become active investigators of circumstances rather than passive
a role most judges are reluctant to under-

evaluators of arguments
take.

There may be resolutions to these issues, but Washington’s experi-
ence does not provide them. Washington’s prosecutorial guidelines re-
main voluntary and thus, as Hobbes put it, “mere words” (Hobbes
1946). The statutory requirement that “the court, at the time of the
plea, shall determine if the agreement is consistent with the interests
of justice and the prosecuting standards” is routinely satisfied by a pre-
the
agreement is consistent with the interests of justice and the prosecut-
ing standards” (Wash. Rev. Code, title 9, chap. 94A, sec. 090 [2001]).

2. Judicial Discretion and Appellate Sentencing Review. Recognizing
that the solution to what was perceived as excessive judicial discretion
was not to reject discretion entirely, the reformers sought instead the
right mix of rule and discretion, the proper balance between the need
for articulated principles governing sentencing and for flexibility to de-
part from the consequences of those principles when necessary to
achieve a just result.

“©

printed judicial finding in the standard sentencing form that

The guidelines provide the external standard necessary to constrain
discredon. Yet the Washington reformers’ intent was to structure, not
eliminate, judicial discretion, and thus the guidelines were made pre-
sumptive, not mandatory. Departures were permitted when justified by
“substantial and compelling reasons” (Wash. Rev. Code, title 9,
chap. 94A, scc. 120[2] [2001]). The challenge was o determine which
reasons met this standard and which did not. The commission devel-
oped, and the legislature adopted a list of aggravating and mitigating
factors to guide judicial discretion, but both recognized that they could
not anticipate every individual situation deserving a departure. The
listed factors were prefaced with the statement that they were “illus-
trative only and not intended to be exclusive reasons for exceptional
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sentence” (Wash. Rev. Code, title 9, chap. 94A, sec. 390 [2001]). The
intent was for substantive appellate review eventually to develop a
“common law of sentencing within the state” (Wash. Rev. Code, ttle
9, chap. 94A, sec. 210[6] [2001]).

This promise has been realized. A rich body of reported decisions,
now numbering in the hundreds, construe and apply the legislative di-
rections. The cases are not all consistent, to be sure, and no single
reader will agree with every decision, but the cases are a model of the
common law process, an amalgam of principle and policy that brings
rationality and consistency to sentencing decisions. An example is illus-
trative. Sentencing based on predictions of offenders’ future behavior
was a hallmark of the prior indeterminate sentencing system. Judges
sought to protect the public by imposing sentences designed to prevent
future criminal behavior through the effects of rehabilitation, deter-
rence, and incapacitation. Inherent was the problematic practice of
prediction. Criticisms of the accuracy of such predictions were at the
core of the arguments that led to the adoption of the Sentencing Re-
form Act (e.g., Morris 1974).

Basing a predictive judgment on past criminal history, which is the
most accurate of available predictors, runs afoul of two central precepts
of the Sentencing Reform Act—the principle that factors, such as
criminal history, used to determine the sentence range cannot be used
again as a basis for departing from that range, and the prohibition on
use of prior criminal behavior that had not resulted in convicton
(Wash. Rev. Code, title 9, chap. 944, sec. 370 [2001)). In addition, the
predictive nature of the enterprise embodies a central tenet of the re-
jected rehabilitative ideal, that predictions of defendants’ future acts
can be made.

In the early years, the courts of appeals grappled with these issues
in a series of contradictory decisions. In the first, the court stated, “We
would uphold an exceptional sentence for one who demonstrates a pat-
tern of predatory sexual offenses upon particularly vulnerable victims,
yet who cannot be treated for the deviancy” (State v. Wood, 709 P. 2d
1209 [Wash. App. 1985]). The next year, the court of appeals held,
without analysis, that “the defendant’s lack of amenability to treatment
and likelihood of reoffending . . . is a substantial and compelling reason
justifying an exception sentence” (State v. Harp, 717 P. 2d 282 [Wash.
App. 1986]).

Later that year, an aggravated exceptional sentence based solely on
“the defendant’s propensity to reoffend” was reversed (State v. Payue,
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726 P. 2d 997 [Wash. App. 1986]). Responding to the argument that
exceptional sentences furthered the legislatuve purpose “to protect the
public,” the court stated that it “‘was not persuaded that the Legislature
intended preventative detention to further that purpose” (State v.
Payne, 1000). The court observed that “reliance on a psychologist’s
prediction of future dangerousness, without any history of similar acts
or other corroborating evidence, not only allows wide latitude for
abuse, it also undermines those general objectives of proportionality
and uniformity” (State v. Payne, 1000). Relying on the legislature’s di-
rection that the sentencing guidelines be applied without discrimina-
tion as to any element not relating to the crime or the defendant’s
criminal history, the court held that “an offender’s personality or pre-
dicted dangerousness, standing alone, is not a proper basis for a dura-
tional departure” (State v. Payne, 1000).

In the next case, however, the court of appeals distinguished Payne
as holding only that a court should not rely solely on the offender’s
personality or predicted dangerousness without any history of similar
acts or other corroborating evidence and concluded, “given a history
of similar acts or other corroborating evidence, the court may enhance
the sentence on the basis of a considered assessment of future danger-
ousness” (State v. Olive, 734 P. 2d 36 [Wash. App. 1987]). The court
of appeals required that a finding of future dangerousness include both
a history of similar acts and proven nonamenability to treatment.

In 1990, the issue first reached the supreme court that affirmed the
court of appeals’ requirement that “both a history of similar acts #nd
lack of amenability to treatment” were necessary (State v. Pryor, 779
P. 2d 244 [Wash. 1990]). The court saw the dual requirement as ful-
filling “two important considerations. First, it ensures that a defen-
dant’s criminal history, which has already been taken into account in
determining the appropriate standard sentence range, will not be used
again to further enhance the same sentence without further proof of
dangerousness. . . . Second, amenability to treatment, or lack thereof,
is crucial in assessing the likelihood an individual may posc to the pub-
lic in the future” (Stare v. Pryor, 248-49).

The supreme court revisited the issue the following year in a review
of several cases, not involving sex crimes, where future dangerousness
was used to justify an aggravated departure. A three-judge plurality
opinion reviewed the goals and structure of the Sentencing Reform Act
and found that allowing consideraton of future dangerousness gener-
ally violated both the principle that factors used in determining the
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standard range could not be used again and the prohibition on using
facts that had not resulted in conviction. Considering the legislative
history of the Sentencing Reform Act, the plurality found the different
fundamental assumptions governing sentencing of sex offenders pro-
vided “authority for this court to consider a defendant’s amenability to
treatment in sexual offense cases” (State v. Barmes, 818 P. 2d 1088
[Wash. 1991], p. 1091) but not others. The plurality stated “‘if future
dangerousness is to be considered an aggravating factor in determining
the sentence for non-sexual offense cases, it is the legislature’s province
to make such a decision” (State v. Barnes, 1093). Three concurring jus-
tices agreed that extending consideration of future dangerousness to
non-sexual offense cases “lies properly within the province of the Leg-
islature” (State v. Barnes, 1094).

Subsequent decisions have been faithful to the principles enunciated
in Pryor and Barnes. A series of cases has applied those strictures re-
gardless of the labels used by sentencing judges. Courts have held that
findings of “protection of the public” (Stare v. Post, 826 P. 2d 172
[Wash. 1992]), “lack of amenability to treatment and the extraordinary
danger the defendant presents to women” (State v. Ross, 861 P. 2d 473
[Wash. 1992]), “threat to the community” (State v. George, 834 P. 2d
664 [Wash. App. 1992]), and “a strong proclivity to commit these
kinds of crimes” (State v. Hicks, 888 P. 2d 1235 [1995]) are all func-
tonal equivalents of a future dangerousness finding and thus subject
to the limitation to sexual offenses required by Barnes and the two-
prong objective justificaton required by Pryor.

The cases cited above typify the approach taken by Washington’s
appellate courts in reviewing exceptional sentences. While one can
quibble with the result in a particular area, the methodology and the
overall results demonstrate that law has come to sentencing in Wash-
ington. :

3. Fudicial Discretion and Racial Disparity. There remains the issue
of disparity. One main argument in support of guidelines was that they
would reduce disparity in general and racial disparity in particular.
Here the promise has been achieved, at least in part. While in Wash-
ingron, like most jurisdictions, members of minority groups, on aver-
age, receive more severe sentences than whites, the differences are ac-
counted for by differences in legally relevant variables—the offense of
conviction and prior criminal record. There are no significant differ-
ences in sentences imposed under the guidelines for those convicted of
the same crime with the same offender score (Fallen 1987, pp. 62-64;
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TABLE 4
First-Time Offender Departures

Below Sentence Within or Above
Range Sentence Range Total
White 408 (33%) 827 (67%) 1,235
Black 26 (15%) 143 (85%) 169
Other 30 22%) 108 (78%) 138

Source.—Fallen 1987, p. 68.

Sentencing Guidelines Commission 1997, p. II-1; Engen, Gainey, and
Steen 1999, p. 2).

Similarly, judicial authority to impose exceptional sentences under
the court’s departure authority shows little evidence of disparity corre-
lated with race. “Whites and blacks have virtually the same exceptional
sentence rates; other minorities are less likely to receive an exceptional
sentence” (Fallen 1987, p. 65).

However, signiticant racial disparity has been found in the use of
other alternatives to the presumptive sentence range (i.e., the first-time
offender and sex offender sentencing alternatives). Table 4 depicts dif-
ferences by race in 1987 among eligible defendants who received first-
time oftender sentences.

Whites were more than twice as likely as blacks to receive sentences
less than the presumptive range when such a downward departure was
authorized. The pattern is similar, although not as pronounced, for
other minorities. Sentences imposed under the sex offender alternative
show the same disparities. This alternative authorizes substitution of a
community treatment sentence with not more than six months in jail
for a prison sentence. Table 5 depicts the differences.

TABLE 5

Sex Offender Alternative Sentences

Percentage of Eligible
Receiving Alternative

White 56

Black 34

Other 38
Source.—Fallen 1987, p. 68.
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Data reported by the Sentencing Guidelines Commission in 1997
revealed the same disparities (Sentencing Guidelines Commission
1997, pp. 11-1 to 11-9). In 1998, 37 percent of eligible white offenders
received first-time offender sentences, while only 25 percent of eligible
black offenders and 22.5 percent of eligible members of other minority
groups received such sentences (Sentencing Guidelines Commission
20004, p. 7).

A study of drug sentences imposed between July 1, 1995, and De-
cember 31, 1998 demonstrates the same pattern. Both black and His-
panic defendants were found less likely to receive first-time offender
sentences than whites (Engen, Gainey, and Steen 1999, p. 51), and the
authors concluded that “significant differences by race and ethnicity
in the use of alternative sanctions exist even controlling for legal and
extra-legal characteristics” (Engen, Gainey, and Steen 1999, p. 3).

What can we learn from these conclusions? Clearly, sentencing
guidelines can effectively structure judicial discretion so as to eliminate
the influence of race and ethnicity as a variable. Imposing sentences
within the presumptive range and granting exceptional sentences are
decisions that are constrained by the guidelines. The applicable sen-
tence range is determined solely by the crime of conviction and prior
criminal history. Exceptional sentences must be justified by explicit
findings of “substantial and compelling circumstances” and are subject
to substantive appellate review. The act retains unstructured and unre-
viewed discretion for sentencing judges in cases in which the offender
is eligible for the first-time offender and the sex offender sentencing
alternatives. No criteria for use are provided, and the exercise of judi-
cial discretion is not subject to review. In these circumstances, and only
in these circumstances, racial disparity emerges. The lesson is power-
ful: racial disparity is correlated with unstructured and unreviewed dis-
cretion.

4. Correctional Discretion. Initally, Washington’s reform addressed
correctional discretion by its partial abolition; parole and probation
were prospectively repealed, and correctional officials could vary
length or conditions of sentence only by granting or denying good
time while in the institution. This decision was, and has remained,
deeply resented by many in corrections. Arguing that it is denied the
necessary authority to protect the public, the department of correc-
tions has repeatedly pursued the reinstatement of its authority. The
1999 legislature, persuaded by these arguments, returned authority to
corrections officials to assess individual risk and to tailor conditions
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and supervise offenders in the community pursuant to their risk assess-
ments.

The explicit authority in the Offender Accountability Act to use risk
predictions in determining the conditions, intensity, and duration of
postrelease supervision raises a series of issues about how the new au-
thority will be exercised. Initially, there is the challenge of implemen-
tation. The department of corrections has been granted authority to
supervise over 20,000 offenders each year, on the basis of individual
assessments of risk, with a staff that for almost two decades has played
a comparatively passive role. Converting community corrections offi-
cers into the proactive agents of surveillance and intervention contem-
plated by the “community justice” model presents formidable manage-
ment challenges (see, e.g., Smith and Dickey 1999). The challenge is
greater because essentially no new resources have been provided. In-
creased surveillance and intervention with high-risk offenders will be
possible only by shifting resources from lower-risk offenders. Inevita-
bly, an offender assessed to be medium or low risk will commit an atro-
cious crime. Retrospective scrutiny, influenced by hindsight bias, will
reveal that more intensive supervision was allowed but not undertaken.

The authors of the risk assessment instrument that will be used in
Washington are candid abour their assessment of its accuracy. False-
positive predictors (estimates of failures that do not occur) occur in 30
percent of cases, while false-negative predictions (a risk exists but is
not predicted) occur in only 2 to 3 percent of the cases (Andrews and
Bonta 1995, p. 49). Such a bias is justified on public safety grounds; it
is preferable to overpredict rather than underpredict if the goal is pub-
lic safety alone. From a just deserts perspective, however, taking con-
trol over a person beyond what is deserved for the crime on the basis
of a prediction of future behavior is unjust (Morris 1974, pp. 80-84).
To do so on the basis of an inaccurate prediction is even more unjust.

This tension is increased when risk is determined, in part, by subjec-
tive criteria which are susceptible to racial disparity. Assessments of of-
fender attitudes, both current and past, are part of the determiners of
risk. We know that subjective assessments are quite likely to be racially
disparate. A recent Washington study illustrates this. In a review of
233 narrative reports from juvenile probation officers, researchers
found that probation officers consistently portray the cause of black
offenders’ delinquency as negative attitudinal and personality traits,
while the environment is more frequently used to explain delinquency
by white youths. These attributions are not benign; they were found
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to influence assessments of future dangerousness and served a key role
in sentence recommendations (Bridges and Steen 1998, p. 567). We
see no reason to believe that similar disparities will not be found in the
continuing assessments of risk called for by the Offender Accountabil-
ity Act.

There remain the consequences of the myriad decentralized discre-
tionary decisions inherent in supervising thousands of offenders. Given
the inevitability of scarce supervisory resources, how will those re-
sources be allocated? Will, for example, geographical concentrations
of high-risk offenders be targeted for surveillance? Considerations of
public safety and efficiency will argue strongly to do so. Surveillance
of equal numbers of offenders of equal risk who are dispersed widely
through the community would consume significantly greater re-
sources. The choice is obvious, is it not? But, of course, we need not
guess; we know the race of those concentrated high-risk offenders just
as we know the race of those dispersed equally high-risk offenders.
And, we know the race of those offenders who will be found in viola-
tion of the conditions of their supervision. We do not suggest that this
result is the intended consequence of the grant of discretionary author-
ity. Yet, it is foreseeable and our experience counsels caudon (Tonry
1994, pp. 104-15).

Washington’s experience with sentencing reform demonstrates that
techniques exist that can effectively “structure but not eliminate” dis-
cretion. Policy choices can effectively be translated into individual sen-
tencing decisions consistent with those policy choices. Whether these
techniques can be applied effectively beyond sentencing is an open
question. Certainly, Washington’s experience with external constraints
on prosecutorial discretion does not offer much hope. Perhaps Wash-
ington’s correctional administrators will develop techniques to struc-
ture and constrain the discretion that has been returned to them. And,
of course, there remains the issue of whether constraining discretion
is a good idea. For those who see sentencing as an inherently individu-
alized human process, this entire enterprise will remain flawed. For
those, however, who see discretion as both inevitable and troubling,
Washington’s experience has been instructive, and will continue to be.

C. Conclusion

Any evaluadon of a sentencing reform must begin with the recogni-
tion of its transitory nature. There are no new issues in sentencing,
only provisional resolutions of age-old issues. The enduring question
is, When will each resolution itself be reformed? As we reflect on the
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past quarter century of sentencing reform in Washington, we see a
continuous process, informed by principle but tempered by pragma-
tism, with each stage reflecting the consensus of the moment.

This perspective arises from viewing sentencing as a process, not an
end, a continuing attempt to reconcile the multiple inconsistent pur-
poses of sentencing and apply them to individual cases in a manner
seen as fair by all. The process is collective; sentencing is done in all
our names. Since we do not all agree on these issues, the incentive for
change is always present. Perhaps not surprisingly, since we were active
participants at the time, we favor the consensus of the mid-1980s over
that which currently exists, but we also believe the current status to be
preferable to that which existed in 1980. These are subjective judg-
ments, of course, and our views are entitled to no more weight than
those of any other citizen.

What we believe there can be no doubt about, however, is that the
process by which sentencing policy is determined and applied has be-
come visible, resolved for the major part by public debate and not by
low-visibility decision makers. Law has come to sentencing in Wash-
ington, and law evolves by public, not private decision making. Law’s
inevitable partner, politics, is a part of that process and inevitably
means that there will be winners and losers, step by step, issue by issue.
The process is not elegant, and the results are not fully consistent, but
the alternatives, in our judgment, are worse. Our experience with sen-
tencing when it was a series of low-visibility discretionary decisions,
informed mainly by the values of the decision makers, leaves us with
the firm belief that Washington’s current sentencing system is more
just than the one that preceded it. We are equally firm in our belief
that it can be made more just. And so we continue to work.
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Firearms Regulation: A
Historical Overview

ABSTRACT
Gun regulation has been a constant component of American law, running
from the first settlements in the Chesapeake. Legislatures grappled to
reconcile rights and defensive needs against their fear of an unhindered
access to fircarms. The state’s goal of arming some citizens for defense
clashed with its effort to prevent the dangerous classes from possessing
fircarms. Complicating the whole process was a surprising public
indifference to firearms prior to the twentieth century. For much of
American history, few people contested the state’s right to control the
possession and use of firearms. In this context, the Second Amendment
appeared entirely irrelevant to gun regulation. Until the middle of the
twentieth century, American gun laws had a coherent and clear goal of
limiting access to firearms to reliable citizens. But since World War 11,
efforts at gun regulation have usually been prevented by the polarizing
enthusiasm for guns among a large segment of the population.

Scholars of the Second Amendment are embroiled in a heated debate
over the meaning of that single, ambiguous sentence. The wording is
very much a product of the eighteenth century: “A well regulated Mili-
tia, being necessary to the security of a free State, the right of the peo-
ple to keep and bear Arms, shall not be infringed.” Those who oppose
any form of gun regulation lift up the clause “the right of the people
to keep and bear Arms” and insist that the Second Amendment guar-
anties an undisturbed individual right to gun ownership. Supporters of
gun regulations, pointing to the sentence’s explanatory opening clause
that emphasizes the militia, maintain that the right was granted collec-
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tively for the enhancement of national defense. The argument is
clearly presentist in orientation. More troubling is the unwillingness of
so many scholars to look closely at the large body of regulatory legisla-
tion in early American history and to place the Second Amendment
within a precise historical context. Doing so may well disturb both
sides in the debate.

Until recentdy, much of the controversy over the meaning of the
Second Amendment has occurred in law reviews. A number of lawyers
have argued that the Second Amendment must be understood as up-
holding an individual right to own guns (Halbrook 1986; Levinson
1989; VanAlstyne 1994). These scholars carry on a careful analysis of
the Second Amendment’s sentence, supporting their perspective with
quotations from a number of key figures from the early republic, many
of them antifederalists. So confident were these authors in their posi-
ton that they declared themselves the upholders of the “Standard
Model” of the Second Amendment, declaring “virtual unanimity”
among legal scholars for the individualist position (Barnett and Kates
1996, p. 1141). But starting in 1996, a number of historians stepped
forth to argue that no part of the constitution could be understood by
the deployment of a few quotations, maintaining the necessity for a
carefully nuanced appreciation of the historical context in which the
Second Amendment was written and ratified (Bellesiles 1996; Higgin-
botham 1998; Cornell 1999).

There have been many suggestions that the distinction between
these two schools of scholarship can be found in differing methodolo-
gies. Laura Kalman has drawn attention to the way lawyers rely on
quotation hunting, a ransacking of the past for supportive quotations,
often yanked out of context, intended to support one absolute position
or another (Kalman 1996). Historians, of course, are notorious for
avoiding absolute statements about the past, finding previous societies
to have been as complex as our own. Single causality arguments are
usually rejected as simplistic, and making a case on the authority of a
few quotations generally draws a contemptuous dismissal from histori-
ans. Probably no scholar has made a more convincing case for the need
to understand the constitution in its precise context than Jack Rakove,
author of the Pulitzer-award-winning Original Meanings. When asked
to examine the law review articles on the Second Amendment, he, like
most historians, was shocked at the sloppiness of the scholarship and
questioned the reliability of articles not subject to peer review (Rakove
2000). In defense of their position, proponents of the individualist per-
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spective have taken a startling postmodernist stance that the precise
historical record does not matter; it is the current perspective which is
of greatest importance (Mooney 2000).

For those who prize historical context, it may prove useful to trace
the development of America’s gun laws. This study begins with the
English common law heritage and its influence in colonial America.
The second section looks to the framing of the Second Amendment
before turning to the statute law and judicial decisions that guided le-
gal conduct under this first constitutional system. Section 1II traces the
nature of gun regulation under the revised constitutional system insti-
tuted by the Reconstruction era amendments. This period is seen as
reaching its apogee with the Supreme Court’s decision in U.S. v. Miller
(307 U.S. 174 [1939]) upholding congressional authority to regulate
firearms. The fourth and final section of this essay explores the con-
tested ground of Second Amendment law that began with the indifter-
ence toward widespread gun ownership during a period dominated by
the Cold War. But that absence of legislative and judicial interest gave
way to hot debate following the dramadc rise in the rates of violent
crime in the late 1960s and has led to a period of profound legal confu-
sion on the rights and responsibilities of gun ownership by century’s
end.

Clearly, the United States grants a special cultural power to fire-
arms, vet few historians have bothered to explore the origins or nature
of that gun culture (Kennett and Anderson 1975; Bellesiles 2000).
Contrary to popular perceptions, the United States has always had gun
laws in place, though the level and targets of enforcement have shifted
dramatically over time. American gun laws emerged from fear.
Through the antebellum period, legislatures acted to prevent access to
firearms by those groups identified as most threatening to white social
order. At the same time, in order to protect themselves from these
dangerous groups, American assemblies passed a variety of gun laws
intended to arm the trustworthy—adult, white, male Protestant prop-
erty owners

with guns that worked. In the aftermath of the Civil
War, racist legislators attempted to deny freed blacks access to fire-
arms. These efforts were not significantly different from the ettorts of
northern and western legislatures to prevent derided immigrant
groups, labor unions, and vaguely defined “criminal classes” from pos-
sessing guns. Though the Supreme Court has never explicitdy incorpo-
rated a Second Amendment right to individual gun ownership, states
and communities dropped ethnically based restrictions on the posses-
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sion of firearms by the 1950s. As governments reluctantly extended in-
dividual rights to the entire adult population, the perceived right of
every American to own an unlimited number and variety of firearms
gained acceptance. Though the right of the state to establish restric-
tons on gun ownership has never been disputed by the federal courts,
state regulation became ever less significant. Undl the middle of the
twentieth century, specific classes of people could be identified as pos-
ing a danger to society, and legislatures and local officials could inter-
vene in an attempt to prevent their access to firearms. By the end of
the twentieth century, anyone and everyone, from a small child to a
spouse, can constitute an armed threat.

I. The English Heritage
From its first appearance in the fourteenth century, the gun aroused
government suspicion. Ruling elites refused to accept unnecessary so-
cial disorder because of the availability of this new weaponry. Like ev-
ery European nation, England attempted to limit access to firearms to
trained troops in government service and to the elite. There was no
doubt that a single company of trained troops could overwhelm and
defeat any band of discontented subjects armed with a few guns, but
no monarch wanted to test the validity of this theory. Henry VII and
Henry VIII both outlawed wheelocks—the first gun to ignite the pow-
der by producing a spark, in this case by a wheel striking a piece of
iron. Henry VIII attempted to limit the use of other firearms to the
elite, chartering the Fraternity of St. George in London to develop the
“Science and Feate of Shootynge” longbows, crossbows, and firearms.
This fraternity, which became the Ancient and Honourable Artillery
Company of London, was the first group to be granted royal permis-
sion to shoot firearms. In the militia act of 1541, Parliament limited
the ownership of pistols and crossbows to nobility and freeholders who
earned more than £100 a year from their property; a threshold fifty
times higher than the forty-shilling freehold needed to vote in county
elections. Among the stated justifications of this act was that handguns
were easily concealed and therefore more likely to be used in the com-
mission of a crime (For Using of Long Bows, 1503, 19 Henry VII,
chap. 4; The Bill for Cross-bows and Hand-guns, 1541, 33 Henry
VIIIL, chap. 6). Later legislation, most of which fell into the category
of game or militia laws, followed this model. King James I clearly
stated the government’s view of gun ownership in dismissing the idea
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that commoners should enjoy the right to hunt and own firearms:
“It is not fit that clowns should have these sports” (Manning 1993,
p. 65).

Oliver Cromwell’s government did its best to control access to fire-
arms, in spite of, or because of, the increased production of firearms
fed by military demand during the English Civil War. Commonwealth
agents followed early practices of keeping track of every gun owned
within their districts. The Restoration changed little in this regard, ex-
cept insofar as aristocrats could again purchase as many guns as they
desired. Charles II made certain that he knew where every firearm
went. In 1660 he ordered gun makers to inform the government of the
location of every gun they made and sold (Stern 1954; Neal and Back
1984; Cooper 1993). Charles saw great advantage in centralizing gun
making in London, where it could more easily be monitored. In 1671,
the Gunmakers’ Company of London gained the sole right to proof
all firearms made in the London area and all arms made for the gov-
ernment—a privilege they maintained untl 1813. In 1685, James II
outlawed the importation of foreign firearms, essentially granting the
Gunmakers’ Company of London a near monopoly on gun making in
England (Stern 1954; Hayward 1962; Neal and Back 1984; Blackmore
1986; Cooper 1993).

While the Crown worked to limit the supply side of the equation,
Parliament endeavored to undermine the demand. One of the govern-
ment’s most effective means of forestalling the ownership of firearms
was the game law. William Blackstone held that the purpose of the
game laws was the “prevention of popular insurrections and resistance
to the government by disarming the bulk of the people” (Blackstone
1979, 4:175). The game act of 1671, passed unanimously by Parlia-
ment, gave gamekeepers the power to seize all weapons used in hunt-
ing from those not eligible to hunt, which meant all but large property
owners. The law held that the very possession of a gun carried a pre-
sumption of the intent to poach. As Blackstone noted, under the game
act, the right to hunt—and thus to own a gun without fear of its expro-
priation—required fifty times as much property as the right to vote.
The government intended with its game laws to eliminate guns from
the hands of all but the elite; fines for illegal possession were moderate,
but the law mandated the confiscation of all firearms employed in vio-
lation of the game law. Parliament sought their version of law and or-
der, securing the peace of the realm by eliminating as many weapons
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of violence as possible (Burn 1836; Kirby 1932; Blackstone 1979;
Munsche 1981).1

Joyce Lee Malcolm has argued that this monarchical effort to pre-
vent gun ownership came to an end with the Glorious Revolution of
1688 and the Bill of Rights of 1689 (Malcolm 1994). The relevant pas-
sage in support of this position is the Bill of Rights’ Article 7, which
states that “the Subjects, which are Protestants, may have Arms for
their Defence suitable to their Conditions and as allowed by Law.”
Blackstone emphasized the three qualifications to this grant of a
“right” to possess a firearm: it is limited by religious belief, social con-
dition, and the law. The English Bill of Rights was thus consistent with
preceding arms legislation, which sought to restrict access to all forms
of weaponry (Schwoerer 1981). Shortly after finishing the Bill of
Rights, Parliament voted to disarm Catholics, declaring that they had
no right to bear arms. This act was consistent with the Bill of Rights,
as were later acts of Parliament reestablishing levels of property own-
ership as prerequisites for possessing different kinds of firearms, as well
as the militia acts that granted the lords lieutenant the power to disarm
anyone whenever they considered it necessary for public peace. Only
a specific, reliable group of subjects was allowed access to firearms.
When Parliament debated a new game act in 1691, an amendment
allowing Protestants to keep guns despite the traditional class-based
prohibitions was soundly defeated by a vote of 169 to 65. Sir John
Lowther dismissed the proposal as seeking “to arm the mob, which I
think is not very safe for any government” (United Kingdom 1764, 9:
67-69).}

Given the substantial limitations Parliament imposed on the ability
of Englishmen to own a gun under their Bill of Rights, it is difficult
to determine the degree to which we can speak of it as a “right.” Black-
stone’s effort to define this “right” basically repeats the limitations he
had already stated. He wrote that an “auxiliary right of the subject, . . .
is that of having arms for their defence, suitable to their condition and
degree, and such as are allowed by law.” As with the Bill of Rights,
what stands out are the qualifiers—social status and legal restrictions.
But Blackstone added a twist, laying down the extraordinary conditions
under which this right took on meaning. Owning firearms “is, indeed,

3

' These game laws were generally known as “qualification statutes,’
lished strict qualifications for those entitled to take fish and game.

* All British rights were similarly restricted. See, e.g., Pocock 1957, Wood 1969; May-
ton 1984; Reid 1986.

as they estab-
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a publick allowance under due restrictions, of the natural right of resis-
tance and self preservation, when the sanctions of society and laws are
found insufficient to restrain the violence of oppression.” He leaves
many questions unanswered. Who decides “when the sanctions of so-
ciety and laws are found insufficient to restrain the violence of oppres-
sion”? And just how does a right exist only when it is really needed?
Put another way, if the government had the authority to prevent gun
ownership except when it becomes too tyrannical, then how is the pub-
lic to arm itself? Since the government has already effected “due re-
strictions,” the people are unarmed at the time that they are supposed
to exercise their “auxiliary right” in resisting oppression. It is a per-
fectly unworkable system (Blackstone 1979, 1:139).°

Further complicating Blackstone’s view of gun possession was his in-
sistence that the state had the right to place “restrictions” on “the of-
fence of riding or going armed with dangerous or unusual weapons,”
which constitutes a “crime against the public peace” (Blackstone 1979,
1:104, 4:110). But then the point of gun regulation was state control.
Legislation regulating arms production, trade, and ownership in-
creased after passage of the English Bill of Rights, and enforcement of
these acts remained rigorous throughout the eighteenth century
(United Kingdom 1764; Burn 1836; Greener 1967; Blackstone 1979;
Mactarlane 1981; Munsche 1981; Gilmour 1992). Contemporary com-
mentary on every English gun law provides a basic underlying justifi-
caton: fear. Most members of the elite in England, as elsewhere in
the world, feared the common people. It made no sense to aliow these
commoners access to firearms.

But there were also some intellectuals who feared a standing army
(Schwoerer 1974; White 1978). The Commonwealthmen of the late
seventeenth and early eighteenth centuries warned, in John Tren-
chard’s words, that “unhappy nations have lost that precious jewell /ib-
erty” when “their necessities or indiscretion have permitted a standing
army to be kept amongst them” (Bailyn 1967, p. 62). Trenchard and
his fellow Commonwealthmen called on England to abandon its stand-
ing armies—and thus its empire—and rely instead on well-organized
militia units for the nadon’s defense. The English government rejected

' Blackstone defined the “auxiliary subordinate rights of the subject” as those “which
) g !
serve principally as barriers to protect and maintain inviolate the three great primary
rights, or personal security, personal liberty, and private property.” In order, these five
.D ! . - . . '47 - . I l - .
rights are Parliamentary power, the limitations of the king's prerogative, legal redress,
petition, and “having arms for their defence™ (Blackstone 1979, 1:136-40).
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these suggestions as so much academic raving. The English elite, with
cause, feared the consequence of telling the lower orders that they
were entitled to own a gun. The very idea that such a right existed met
with derision and anger from the elite and their government. England
placed its trust in its Regulars, not just to defend the Empire, but to
expand it (Bailyn 1967; Thompson 1976; Munsche 1981; Shalhope
1982; Robertson 1985; Gilmour 1992; Anderson 2000).

The heart of that expansion lay across the Atlantic in North
America. English common law formed the basis for American colonial
legislation. From the very first codes of law passed in the Chesapeake
and New England colonies, gun ownership was carefully circum-
scribed. Possession of firearms was not understood as a collective right
but rather as a collective duty necessary to the defense of society, with
that collectivity precisely defined and far from inclusive. Repeatedly,
colonial legislatures passed laws requiring white Protestant, adult male,
property holders to own guns as a support for the local militia. Just so
there would be no misunderstanding, such laws forbade other groups
from owning firearms. Only Protestants could own guns, and not al-
ways all Protestants; for instance, in 1637 Massachusetts disarmed the
Antinomians. The prohibition on Catholics, indentured servants, and
slaves owning guns was maintained in every colony, though the gov-
ernment of Maryland was occasionally lax in its enforcement of the
prohibition on Catholics. But in 1756, with the start of the Seven
Years’ War, the Maryland assembly came into line with the other colo-
nies, expropriating all the arms and ammunition of Catholics and man-
dating prison terms for any Catholic found concealing arms. In every
colony a qualified individual who refused to serve in the militia for-
feited any arms and ammunition he might own (Massachusetts 1853—
54; Maryland 1883-1972).

In addition to the class and religious divisions that disrupted most
European societies, the English settlers of North America had cause
for concern from the native Indians, who resisted the conquest of their
lands. Not surprisingly, colonial gun laws continually sought to limit
Indian access to firearms, legislation supported by the Crown. On sev-
eral occasions legislatures passed universal bans on Indians purchasing
or carrying firearms. In 1619, the Virginia House of Burgesses passed
an act that “no man do sell or give any Indians any piece of shott, or
poulder, or any other armes offensive or defensive, upon paine of being
held a traitor to the colony & of being hanged” (Virginia House of
Burgesses 1905-15, 5:13, 91). This law was revised and updated on
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several occasions over the next century and a half. But the French,
Dutch, and Spanish governments, and even English merchants, consis-
tently undermined efforts to keep Indians unarmed. The English reli-
ance on Indian allies in their wars against hostile Indians and compet-
ing European powers further complicated matters. As long as colonial
governments acknowledged that there were “good Indians” deserving
of guns, their efforts to maintain a technological advantage were in
jeopardy (South Carolina Commons 1925; Russell 1957; Virginia
1961).

Colonial governments attempted to maintain a distinction between
friendly and hostile Indians in terms of the gun trade; one was encour-
aged, the other forbidden. English merchants repeatedly ignored this
legislation. The one check the governments maintained on Indian gun
ownership was regulation of gun repair, which was easier to enforce
than gun sales. The government of South Carolina was able to keep a
close account of Cherokee firearms by requiring that they all be re-
paired in Charleston, a process that took several months. Since guns
were in short supply in North America, and since few people could
repair firearms, a broken musket was of little use other than being a
clumsy club. The Westos of Virginia discovered the danger of an ex-
cessive dependence on firearms in the early 1680s, when the Virginia
government cut off their supply of powder and access to repairs and
then chased the Westos out of their homelands (North Carolina 1886;
Commissioners of the Indian Trade 1953; Crane 1956; Russell 1957,
Juricek 1964; Hatley 1993).

To meet the Indian peril, colonial governments required all freemen
to own a gun in defense against external dangers. These laws were
largely wishful thinking, as few freemen could afford firearms even if
they were able to find one for sale. As a consequence, from the very
first settlements through the American Revolution, it was necessary for
governments to supply firearms to members of the militia. With every
military crisis, legislatures passed laws appropriating funds to purchase
fircarms in Europe for use by the militia (Bellesiles 2000). At the same
time, legislators feared that gun-toting freemen might, under special
circumstances, pose a threat to the very polity that they were supposed
to defend. Colonial legislatures therefore strictly regulated the storage
of firearms, with weapons kept in some central place, to be produced
only in emergencies or on muster day. Such legislation was on the
books of colonies from New Hampshire to South Carolina (Peterson
1956; Novak 1992).
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A perception of two potential sources of internal danger underlay
legislative efforts to regulate access to firearms. Initially, indentured
servants constituted the more dangerous of the two perceived threats.
These unfree white laborers had good reason to resist the authority of
the English elite, being exploited often unto death and having very lit-
tle to lose by insurrection. Bacon’s Rebellion in 1676 graphically dem-
onstrated the hazard posed by allowing the poor some access to fire-
arms. After receiving their arms from Governor Berkeley, Nathaniel
Bacon’s forces defeated Virginia’s official militia. Most of the colonial
legislatures learned from this Virginia uprising and, for the rest of the
colonial period, enhanced internal security by outlawing the owning
and carrying of firearms by indentured servants (Virginia 1809-23;
Morgan 1975).

In several of the colonies the elite came to see slaves and free blacks
as posing an even greater danger than indentured servants. An armed
slave who knew how to use a firearm was the equal of any white, an
inherently dangerous idea. The solution appeared equally obvious: a
complete prohibition of gun ownership, strictly enforced. Every south-
ern colony legislated against the ownership of firearms by slaves. They
also forbade the carrying of firearms by a slave except when under the
direct supervision of his owner. From time to time these laws became
rather lax, and favored slaves could be seen hunting with their masters.
But legislatures tightened these laws immediately following a slave up-
rising such as South Carolina’s Stono Rebellion of 1740. Such slave
uprisings—real and imagined—persuaded colonial legislatures that
blacks as a group, slave or free, should not be allowed to own firearms.
By the time of the Revolution no concept so aroused white terror as
the vision of blacks trained in the use of firearms (Virginia 1809-23;
Wood 1974; Breen and Innes 1980; Shea 1983).

Local communities and assemblies passed many kinds of regulatory
legislation throughout the colonial period. As in England, American
governments sought to regulate the quality, sale, and storage of fire-
arms and munitions; the maintenance of arms used for public purposes;
where, when, and by whom firearms could be carried and fired. Legis-
latures also granted officials the right to expropriate firearms during
internal or external crises and to conduct gun censuses. And, most im-
portant, legislatures followed the English example in denying the right
to own guns to potentially dangerous groups: blacks, slave and free;
Indians; unpropertied whites; non-Protestants or potentially unruly
Protestants. These laws worked because the political community sup-
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ported their enforcement, fearing the consequences of unregulated ac-
cess to firearms and munitions (Bellesiles 1998).

II. The First Constitutional System

The government’s authority over firearms remained uncontested in le-
gal venues during the colonial period. Perceived dangers, while distinc-
tive by region, were simply too great and resources too limited for leg-
islatures to render primacy to individual rights. Firearms were held at
sufferance, the state reserving the right to limit, regulate, or impress
those arms at its discreton. Under common law this “reserved right
of the sovereign” differed from eminent domain in that it did not need
a special act of Parliament nor did it require just compensation, since
firearms were always seen as in the service of the monarch.* Forrest
McDonald has noted that the “American legislatures had been less
squeamish about invading property rights” than Parliament and thus
showed little hesitance in exercising this reserved right (McDonald
1985, p. 22). The American Revolution did not change this particular
English heritage, as the loyalists discovered when their firearms were
confiscated (Flick 1901; Calhoon 1965; Lambert 1987). Nor is it clear
that the Second Amendment altered that formulation, as those denied
guns because of race, religion, or ethnicity in the new republic could
affirm.

Some scholars have argued that the primacy of internal security gave
way to libertarian values with the passage of the Bill of Rights in 1791.
This conclusion is based on a careful reading of the language and phi-
losophy of the framers of the constitution.” Of course, it is not in the
least clear that the original intention of the framers of the Constitution
and Bill of Rights should guide current thinking on legal issues, espe-
cially as there is sufficient evidence that many of the framers felt that
their intentions should not determine constitutional interpretation
(Berger 1977, Powell 1987; Levy 1988; Rakove 1990, 1997; Scalia
1997). But historians are not supposed to be bothered by these current
policy debates; our goal is to discover an accurate narrative to the best
of our limited abilities. Within that context, most historians hold that
it is far more valuable to establish the social context of the Second

*The precise concept of eminent domain was not known under English common law;
until the 1770s the taking of property by the sovereign required a special act of Parlia-
ment (Blackstone 1979; McDonald 1985).

¥ For different versions of strict constructions of the Second Amendment, see Batey
1986; FHalbrook 1986; Malcolm 1994.
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Amendment than to devote inordinate energy to parsing the amend-
ment’s single sentence (Higginbotham 1998, 1999; Cornell 1999;
Bellesiles 1999).

The primary experience guiding the hands of the framers of the
Constitution was their collective memory of the American Revolution.
They all knew what a near thing it had been. On most occasions the
militia had proven a disaster for the American cause. Grossly under-
armed, ill trained, and unprepared and unwilling to move into combat,
the milida had not lived up to the promise of Bunker Hill. The state
governments responsible for arming and training the militia had been
loath to spend the money on either goal and had mostly done their
best to avoid calling out their units. But for the arms and troops pro-
vided by the French, the course of the American Revolution would
have been dramatically different (Cress 1982; Carp 1984). Those who
framed the Constitution knew of these flaws in the milida and Ameri-
ca’s military weakness in the absence of a single gun manufactory, so
it is no wonder that they passed responsibility for maintaining the na-
ton’s defense on to the natonal government (Washington 17435-99;
Hamilton 1961-79). Even the militia was to be the instrument of the
federal government, as stated in Article 1, Section 8, which made
Congress responsible for “organizing, arming, and disciplining, the
Milita.”

The other major event that convinced many supporters of the Con-
stitution that the militia must come under federal oversight was Shays’
Rebellion in 1786-87. The Shaysites themselves kept insisting that
their political protest followed Revolutionary traditions (Taylor 1954,
Szatmary 1980), which was precisely what frightened elite leaders like
George Washington and James Madison (Washington 1745-99; Con-
unental Congress 1904-37).° The whole point for such American polit-
ical leaders was to establish a government that would guarantee that
revolution would not follow upon revolution in the chaotic fashion
seemingly endorsed by Thomas Jefferson. The Constitutional Con-
vention convened within this context of feared anarchy and the disso-
lution of the United States (McDonald 1965; Wood 1969; Rakove
1997).

Starting with Edmund Randolph’s opening speech, the convention
returned repeatedly to the reform of the militia. In listing the reasons
for writing an entirely new government compact to supersede the Arti-

¢ On the impact of Shays’ Rebellion on the militia’s reputation, see Cress 1982.
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cles of Confederation, Randolph gave as his first reason, “I. that the
Confederation produced no security agai[nst] foreign invasion; . . . and
that neither militia nor draughts being fit for defence on such occa-
stons, enlistments only could be successful.” The “common defence”
clearly required some sort of national army. The Revolution had ade-
quately demonstrated that “Volunteers {are] not to be depended on” in
case of war; while “Militia [are] difficult to be collected and almost im-
possible to be kept in the field. . . . Nothing short of a regular military
force will answer.” None of this was to be taken as an effort to termi-
nate the militia; rather, in Alexander Hamilton’s words, ‘‘the Militia of
all the States [are] to be under the sole and exclusive direction of the
United States” (Farrand 1937, 1:19-20, 25, 293; 2:47). “The States
neglect their Militia now,” Madison went on, “and the more they are
consolidated into one nation, the less each will rely on its own interior
provisions for its safety. . . . The Discipline of the Militia is evidently
a National concern, and ought to be provided for in the National Con-
stitution” (Farrand 1937, 2:386-87). The majority of those present at
the convention agreed that the constitution they were writing should
prevent further disorder by bringing the militia under more direct fed-
eral control (Farrand 1937).

Some modern observers have argued that the framers perceived the
militia as a check on governmental power (Levinson 1989; Malcolm
1994; Reynolds 1995; Barnett and Kates 1996). Yet the Constitution
accomplishes the exact opposite, making the militia a potential tool of
the central government for the repression of any challenge to federal
authority. Article 1, Section 8 granted Congress the authority not only
to regulate the militia but also to call “forth the Militia to execute the
Laws of the Union, suppress Insurrections and repel Invasions” (Far-
rand 1937; Higginbotham 1998; Cornell 1999).

Many of the same modern commentators hold that there was an ex-
act correlation between the individual ownership of firearms and the
militia, a relationship that informed the Second Amendment (Shalhope
1999). Yet it is difficult to find that attitude in practice during the early
national period. The Massachusetts Constitution of 1780 declared that
“the people have a right to keep and to bear arms for the common
defence.” That right did not place the individual beyond the discipline
of the state, for the next sentence stated, “And as in time of peace ar-
mies are dangerous to liberty, they ought not to be maintained without
the consent of the Legislature; and the military power shall always be
held in exact subordination to the civil authority, and be governed by
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it.” The Massachusetts Constitution did not end there; Section 1, Arti-
cle 4 grants the legislature authority to pass laws for the support and
regulation of the state’s militia, while Article 12 required all militia of-
ficers to report to the governor every three months on the number of
arms, and so forth, held by the state (Massachusetts 1836, pp. 1-2). It
is very difficult to read an “individual” right into such explicit state
powers, though some have managed to do so.

Even the most seemingly individualist renderings of gun rights must
be matched against the actions of those responsible for these state-
ments. In other words, we need to place these statements of rights
within a precise historical context. For instance, the 1776 Pennsylvania
Constitution declared that “the people have a right to bear arms for
the defense [of] themselves and the State; and as standing armies in
time of peace are dangerous to liberty, they ought not to be kept up.
And the military should be kept under strict subordination to, and gov-
erned by the civil power” (Rakove 1998, pp. 86-87). Again, it is the
state’s authority that stands out in this declaration, and the state of
Pennsylvania did not hesitate to exercise that authority, disarming loy-
alists and any others who refused to take an oath of allegiance to their
government. Gun ownership in Pennsylvania, as in every other state,
was premised on the notion that the individual would use that weapon
in the state’s defense when called upon to do so, and to make the point
completely clear, the state required an oath to that effect. The Test
Act called for the disarming of those who would not take the oath of
allegiance (Pennsylvania 1903; Cornell 1999). As Don Higginbotham
points out, “In all the discussions and debates from the Revolution to
the eve of the Civil War, there is precious little evidence that advocates
of local control of the militia showed an equal or even a secondary con-
cern for gun ownership as a personal right” (Higginbotham 1998,
p- 40).

The Constitution’s treatment of the militia was in keeping with vari-
ous state constitutions that aimed to craft a workable militia structure.
As the Virginia Declaration of Rights of 1776 stated, “A well-regulated
militia, composed of the body of the people trained to arms, is the
proper, natural and safe defence of a free state . . . and that in all cases,
the military should be under strict subordination to, and governed by,
the civil power” (Morison 1929, p. 151). It is hard to miss those open-
ing words, in which Virginia declares its faith in a trained militia. But
convincing citizens to submit to that training was the rub, and Vir-
ginia, like every other state in the new union, would devote enormous
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energy over the next eighty years attempting to convince their citizens
to perform their martial duties (Brundage 1958; Pitcavage 1995).

The militia provisions of the constitution outraged the antifederal-
ists, who insisted on state control (Wills 1999). After the Philadelphia
convention, Luther Martin and other antifederalists imagined every
possible scenario of federal tyranny rendering the states impotent. Un-
der the constitution, Martn charged, Congress could decide not to
arm the militia, with the result that the militia would have few, if any,
guns. Patrick Henrv picked up on this reasoning and suggested that
Congress could render the states undefended—an issue of real concern
in states that actively repressed and enslaved a large minority, or in
South Carolina a majority, of their population. “Of what service would
militia be to you,” Henry asked, “when most probably you will not
have a single musket in the State; for as arms are to be provided by
congress, they may or may not furnish them?” (Jensen 1976-95, 9:
957.) Apparently Martin and Henry believed the people incapable of
acquiring their own firearms. Henry feared what Congress would not
do; others suspected the federal government capable of more direct ac-
tion, using its control over the militia to oppress the states by having
the milida of one state invade another (Brundage 1958; Cress 1982).7
In any formulation, it was not the enhancement of individual rights
that the antifederalists sought but limits on the powers of the central
government to the benefit of the states.?

For the tederalists, the Constitution’s militia clauses operated within
their understanding of concurrent power. State and federal govern-
ments shared authority over the militia. The Constitution made Con-
gress responsible for organizing and arming the militia, but nothing in
that wording contradicted the states’ ability to use their militia as they
saw fit when not in active federal service. If an individual state found
the militia poorly organized or underarmed, there was no limitation
on its right to correct these faults. In this way the militia would neither
be so strong as to become a standing army nor so weak as to be ineffec-

" For additional antifederalist views on the militia, see Jensen 1976-95, 1:482, 539-
4, 2:37-38, 60, 184-85, 200-92, 318-19; 3:20-22, 30-31, 408-12; 4:58. As Higginbo-
tham points out, it is odd that the antifederalists did not quote Blackstone on the militia
as “not compellable to march out of their counties, unless in case of invasion or actual
rebellion” (Higginbotham 1998, p. 47n.; Blackstone 1979, 1:399).

* Federalists ridiculed this argument of a disarmed militia. See, e.g., Farrand 1937, 3:
271-75; Jensen 1976-95, 9:1014, 1074, 1102; 10:1288-96, 1311-12, 1324-25, 1486,
1531; 16:267; Hamilton, Madison, and Jay 1979, pp. 180-86 (no. 29), 313-20 (no. 46).
For Luther Martin's response, see Farrand 1937, 3:286-95.



152 Michael A. Bellesiles

tual against domestic insurrection (Cress 1982; Higginbotham 1998).
Most federalists followed the lead of Madison and Randolph at the
Virginia ratifying convention in maintaining that a federally regulated
militia was the best way of avoiding a standing army. And the real dan-
ger of a standing army was not its power, but its expense (Jensen
1976-95).

The federalists were a bit disingenuous in arguing that a well-regu-
lated militia would allow the United States to avoid a standing army.
Most federalists had every expectation that the nation would build a
more powerfu] army as soon as the new constitutional government was
in place. Few would have disagreed with Gouverneur Morris’s later as-
sessment that ‘“an overweening vanity leads the many, each man
against the conviction of his own heart, to believe or affect to believe,
that militia can beat veteran troops in the open field.” At the constitu-
tional convention, “this idle notion, fed by vaunting demagogues,
alarmed us” into giving support to the militia. Those present, Morris
argued, should have recalled better the revolution, which taught that
“to rely on militia was to lean on a broken reed” (Jensen 1976-95, 2:
420). Alexander Hamilton was more succinct in Federalist No. 25: “I
expect to be told that the militia of the country is its natural bulwark,
and would be at all times equal to the national defence. This doctrine,
in substance, had like to have lost us our independence. . . . The facts
which, from our own experience, forbid a reliance of this kind, are too
recent to permit us to be dupes of such a suggestion.” The only sure
defense for the nation, the federalists understood, lay in a well-trained
and well-supplied national army (Hamilton, Madison, and Jay 1787-
88, p. 161).°

Though the federalists found little of merit in the antifederalist posi-
tion on the militia, they did hope to win over their opponents after the
Constitution was ratified. The easiest way of assuaging fears without
undermining their hard-won social order was to make good on James
Madison’s promise to consider amendments to the Constitution. In
this context, the Second Amendment may be seen as both a political
gesture to placate the antifederalists and as an effort to regulate the
militia in order to insure against dangerous social upheavals like Shays’
Rebellion and slave uprisings (Ellis 1987; Finkelman 1987; Elkins and
McKitrick 1993; Patterson 1993). Madison considered a number of

?See also Hamilton, Madison, and Jay 1979, pp. 151-56 (no. 24), 180-86 (no. 29),
313-20 (no. 46); Jensen 1976-95, 1:435-36; 3:321-22, 401-2, 457, 508, 532; 4:125,
265-67, 419.
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proposals that addressed the structure of the militia. Among the
changes recommended were limitations on the number of milida un-
der federal control, the nature and duration of martial law, and the use
of militia beyond a state’s borders, as well as specific proposals dealing
with the training of the militia, the status of conscientious objectors,
and the degree of state control over the militia. None became part of
the Second Amendment, as Madison preferred simplicity and clarity in
all of the amendments he put before Congress (Veit 1991; Higginbo-
tham 1998).

Madison seems to have been authentically open to any suggestions,
so long as they did not weaken the federal government. None of the
proposed amendments were to undermine the essential authority of
the new central government, including its control over the militia. As
Madison rhetorically asked, “For whose benefit is the militia orga-
nized, armed and disciplined? for the benefit of the United States”
(diGiacomantonio 1996, p. 173). In the context of Madison’s stated in-
tentions, it is highly significant that in every version of what became
the Bill of Rights only one amendment contained a clarifving preamble
stating its purpose: the Second Amendment. That purpose, as it was
finally worded, was that “a well regulated militia” is “necessary to the
security of a free State.” The militia would therefore operate as a check
against the excesses of the public—precisely its historic use, from put-
ting down slave rebellions to crushing labor unions (Leibiger 1993;
Higginbotham 1998)."

Madison made plain his understanding of the Second Amendment
when he presented it to the House of Representatives in 1789. As is
well known, Madison feared the tyranny of the majority and the re-
pressive actions of state governments far more than he did the central
government (Banning 1995; Matthews 1995; Rakove 1997; Wills
1999). As he told the House on June 8:

In our government it is, perhaps, less necessary to guard against
the abuse in the executive department than any other, because it is
not the stronger branch of the system, but the weaker. . .. But . ..
the great danger lies rather in the abuse of the community than in
the legistative body. The prescriptions in favor of liberty, ought to
be levelled against that quarter where the greatest danger lies,

' Roger Sherman’s version of the Bill of Righes. which played a key role in the con-
gressional debates, addresses only the militia, with no reference w a right to bear arms;
Veitr 1991, pp. 266-68.
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namely, that which possesses the highest prerogative of power: But
this [is] not found in either the executive or legislative departments
of government, but in the body of the people, operating by the
majority against the minority. (Rakove 1998, pp. 176-77)

It was an unrestrained citizenry who were to be most feared, and the
Bill of Rights should operate to protect liberty against their transgres-
sions.

That most members of the political elite of the United States shared
Madison’s vision of the Second Amendment’s purpose is fairly indi-
cated by the ensuing debate and legislation. The House debate focused
on two issues: the “use of the militia” in preventing “the establishment
of a standing army” and the wisdom of allowing religious exemptions
for service in the militia (Veit 1991, pp. 182-84, 198-99)." The lead-
ers of the new nation followed Washington’s lead in calling for a
standing army backed by a smaller, organized, and better-armed mili-
tia. The Constitution provided the framework for such a structure.
The first Congress set about giving it shape (Barlow 1956; Millis 1956;
Cress 1982; Bellesiles 1999). The legislation that followed uniformly
sought to regulate the militia, starting with the first national militia act
of 1792, while the state legislatures further revealed their intentions in
the limitations they imposed on gun ownership, whether in denying
that right to blacks, Catholics, Indians, or the foreign born (Massachu-
setts 1836; Bellesiles 1998).

Gun ownership in the early national period was clearly a public is-
sue. But it was one subject to a deep tension between federal efforts to
arm white male Americans and elite fears that blacks, poor whites, and
other dangerous groups might put such weapons to an incorrect use.
Much legislation fostered the first while delimiting the latter. Probably
the congressmen who framed and approved the Bill of Rights would
have been astounded by the argument that gun rights are purely indi-
vidual; all of them came from states in which the right to own guns
was collectively granted to law-abiding white adult Protestant males.
Senator Rufus King warned his colleagues in 1790 that “it was danger-
ous to put Arms into the hands of the Frontier People for their de-
fense, least they should Use them against the United States” (Bowling
and Veit 1988, p. 246). States and communities had the authority and
responsibility to deny gun possession to those perceived as a threat to

' See also Veit 1991, pp. 4, 30, 37-41, 48, 247-48, 293.
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social stability, a standard that shifted over time to include nonwhites,
workers, the foreign born, and criminals.

The pattern of legislative enactment best indicates the general atti-
tudes of the political classes in America at the time of the Bill of
Rights. Every state had gun control legislation on its books at the time
the Second Amendment was approved. Every state condnued to pass
such legislation after the Second Amendment became the law of the
land, and they were joined in such regulatory efforts by the federal
government, starting with the first nadonal militia act of 1792. State
legislatures needed no further argument than public safety, or in con-
stitutional terms, the state’s police powers, to justify gun regulation. In
this regard they adhered to the English common law heritage and the
practice of every European nation. Political thinkers of the eighteenth
century perceived the state’s primary justification in the preservation of
public safety. Legislatures, whether local or national, had a legitimate
interest in passing acts to secure that security. Measures that placed
precise limitations on the use and possession of firearms aroused amaz-
ingly little debate—other than accusations that they were not stringent
enough or rigorously enforced (South Carolina 1836-41; Connecticut
1850-90; Marvland 1883-1972; North Carolina 1886-1909; Flick
1901; Calhoon 1965; Lambert 1987). On the one occasion when such
legislation was overturned, in Bliss v. Commonwealth (1822), the Ken-
tucky Supreme Court ruled that state regulation of firearms violated
the state’s milida amendment, which granted an explicitly individual
right to bear arms (12 Ky. 90). In response, the legislature immediately
amended the state constitution to allow such legislation, rewriting the
militia amendment to more closely match the federal Constitution’s
Second Amendment (Kentucky 1835). Otherwise, court after court
agreed with the logic of Tennessee’s high court in Aymserte v. State
(1840) that since “the object, then, for which the right of keeping and
bearing arms is secured is the defence of the public, . . . the Legisla-
ture, thercfore, have a right to prohibit the wearing or keeping weap-
ons dangerous to the peace and safety of the citizens” (21 Tenn. 154,
1840 WL 1554, 2 Hum. 13)."

Such decisions validated a wide variety of gun regulations at the state
and federal levels. Congress retained tight control over the sale of
firearms and ammunition to the Indians, again needing no further jus-
tification than public safety. The Indian Intercourse Act of 1834 placed

2 See also State v. Reid, 1 Ala. 612 (1840).
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strict limitations on those selling any kind of arms to Indians and re-
quired a federal license to enter into the Indian trade (United States
1853). States worked to keep firearms out of the hands of those marked
as unsafe. As in the past, blacks, slave or free, were included, though
in the crisis of the revolution patriot Catholics found themselves able
to possess firearms. And as always, political enemies had no right to
bear arms. The new U.S. government and several state governments
made that abundantly clear in a number of uprisings in the early na-
tional period, from the Whiskey Rebellion in 1794 through Fries Re-
bellion in 1798 to Dorr’s Rebellion in 1842, as well as anything ap-
proximating a slave uprising (Bellesiles 1999; Cornell 1999).

States also responded to the threat of concealed weapons. Not just
pistols, but a variety of small well-made bladed weapons like dirks and
Bowie knives, as well as sword canes, could be easily concealed and
produced in the midst of an argument to lethal effect. As the early
American political scholar Benjamin Oliver wrote in 1832, the “cow-
ardly and disgraceful” act of carrying concealed weapons transformed
what might have been a barroom brawl into a deadly encounter. The
Second Amendment, which Oliver held relevant only to the milita sys-
tem, offered nothing “to prevent congress or the legislatures of the dif~
ferent states from enacting laws to prevent citizens from always going
armed” (Oliver 1970, pp. 177-78). Most state legislators apparently
agreed with Oliver’s interpretation. As early as 1801 the Tennessee
legislature made it illegal for anyone to “publicly ride or go armed to
the terror of the people, or privately carry any dirk, large knife, pistol,
or any other dangerous weapon, to the fear or terror of any person”
(Tennessee 1821, 1:710). Louisiana’s 1813 act outlawing the carrying
of concealed firearms allowed police officers to stop and search anyone
suspected of carrying a concealed weapon (Louisiana 1813; Greiner
1841), while several state constitutions forbade noncitizens from pos-
sessing firearms."” This fear of concealed weapons accelerated in the
1830s as pistols became smaller. In 1832 Illinois instituted a $100 fine
for anyone caught carrying “upon him any pistol, gun, knife, bludgeon,
or other offensive weapon”; Ohio’s fine was $200 (Illinois 1833, p. 202;
Ohio 1859, pp. 56-57). In 1837 Georgia’s legislature forbade shop-
keepers from selling or even keeping in stock pistols and concealable
bladed weapons (Georgia 1851). The Georgia Supreme Court later de-

¥ See, e.g., the consututions of Pennsylvania (1790), Kentucky (1792 and 1799), Con-
necticut (1818), Mississippi (1817), and Maine (1819).
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clared this statute unconstitutional in that it prohibited the carrying of
weapons but constitutional in its prescription of how they were carried
(Nunn v. Georgia [1846], 1 Kelly 243).

Many of these concealed weapons acts were written in vague and
even contradictory form. Thus the Illinois law would seem to outlaw
the carrying of any gun, while a Minnesota law forbade the carrying
of any sort of offensive weapon, concealed or in the open, unless the
individual had “reasonable cause to fear an assault or other injury or
violence to his person, or to his family or property” (Minnesota 1859,
p. 742). But it did not establish how such a fear was to be demonstrated
under the law."*

The fears of white southerners were much more easily defined:
armed blacks. Every southern state gave priority to limiting access to
firearms among the black population, slave or free. Such legislation
was seen as necessary for public safety even when it might interfere
with the authority of the slave master over his property (Waldrep
1998). Most had laws like Louisiana’s, which strictly forbade slaves
from carrying a gun at any time and required free “colored persons”
to obtain a permit from a justice of the peace in order to carry a
weapon (Greiner 1841). In the northern states, it was the armed immi-
grant who aroused fears. Several states, including Massachusetts and
Connecticut, disarmed immigrant milida companies (Minor 1856;
Massachusetts 1856; Williams 1838). Most states also passed laws that
attempted to place limits on where and when one could shoot a gun
so as to avoid accidents. In the Northwest Territories guns could not
be fired within a quarter of a mile of any house or during the night,
except in alarm or self-defense, while hunters must always aim their
firearms away from any settled community (Ohio 1833-35). Municipal
ordinances followed these state laws. Most frontier towns outlawed the
firing of a firearm except in cases of self-defense (St. Louis 1843, 1846;
Memphis 1857; Jordan 1970).

It is an open question as to how effectively these antebellum gun
laws were enforced. Louisiana’s concealed weapons act appears to have
been rigorously enforced up until the 1850s; the New Orleans police
even disarmed and prosecuted a former chief of police for carrying a
concealed gun (Rousey 1996). One of the city’s editors insisted that no
one, not even the police, should be carrying guns: “Dispense with the
sword and pistol, the musket and bayonet, in our civil administration

" For another obscure act, see Nebraska 1867, p. 624,
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of republican laws, and adopt or create a system more congenial to our
feelings, to the opinions and interests of a free and prosperous people”
(Louisiana Advertiser 1834). But the police themselves began violating
the law regularly, admitting to carrying concealed pistols in order to
defend themselves from civilians carrying concealed pistols. Perhaps as
a consequence, the murder rate in New Orleans reached a nineteenth-
century high in the vears from 1857 to 1860, with the police paying a
high price for this change in practice (Rousey 1996). To emphasize
their disapproval of the spread of the fashion of carrying a concealed
firearm, Louisiana’s legislature passed an even stricter concealed carry
act in 1855 (Louistana 1855, 1876), and the state’s high court ruled in
1856 that even the partial concealment of a gun remained illegal (State
[of Louisiana] v. 7. T. Smith, 11 La. Ann. Reports 633 [1856]).

Nonetheless, little research has yet been done beyond the legislative
level, so it is possible that these acts were mere gestures or, more likely,
intended as laws for the convenience of law enforcement officers. A
constable who wanted a reason to arrest a suspect could always use the
concealed weapons act in the absence of any other evidence of a crime.
But far more research is required to make such a statement with any
certainty. At the very least, it is evident that state legislatures grappled
with the dangers of individual gun ownership in the years after the pas-
sage of the Second Amendment.

III. The Revised Constitutional System

During the four years of the Civil War, the United States and Confed-
erate governments succeeded in supplying firearms to the vast majority
of men within their respective territories. With the war’s end, Con-
gress allowed union veterans to take their guns home, while union
commanders did little to prevent confederate soldiers from doing the
same. With the wartime demand for tens of thousands of weapons at
an end, both the U.S. Army and northern arms makers flooded the
market with surplus firearms. The result was a nation saturated with
guns.

Few commentators in the North welcomed this development, fearful
of the social dangers posed by releasing onto civilian society so many
men armed and trained in the use of firearms. In the South, the former
leaders of the confederacy wanted to ensure that white men remained
armed, fearing the consequences of allowing their former slaves access
to guns. These concerns drove legislation that sought to ameliorate the
effect of the sudden increase of gun ownership in the United States,
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some by placing restraints on the sale and carrying of firearms, others
by way of racial limitations. With few exceptions, state and federal
courts upheld these legal restrictions.

The gun laws of the postwar period break down into regional and
urban/rural divisions. Broadly stated, northern cities and western cities
and towns worried most about firearms safety and the carrying of guns
in public places, while the southern legislatures seemed primarily con-
cerned with which race had access to the most guns. The latter issue
is perhaps easiest to understand, as it was basically a continuation of
the Civil War under the guise of legislation.

A. South

In the aftermath of the Civil War, many people hoped and thought
that the Fourteenth Amendment would extend individual rights fur-
ther than had previously been the case.” For hundreds of thousands of
freedmen who had never been allowed to own a firearm, the gun be-
came a symbol of their newly gained freedom and civic rights. If the
Second Amendment did indeed protect an individual’s right to own
guns, then the Fourteenth Amendment’s proclamation that “no State
shall abridge the privileges or immunities of citizens of the United
States” should have secured that right for all American citizens. But
once racist whites regained control of the southern legislatures, they
passed a series of laws intended to limit the freedmen’s access to fire-
arms. This legislacion built upon precedent, for all the southern states
had race-based restrictions on hunting, militia membership, and gun
ownership that had been actively enforced in the antebellum period.

In the immediate aftermath of the war, legislatures still dominated
by former confederates passed a series of stringent black codes in-
tended to keep freedmen in a state of peonage. As in the years before
the war, militia service and gun ownership were denied to blacks. For
instance, Florida’s Black Code of 1866 prohibited all blacks from pos-
sessing “any Bowie-knife, dirk, sword, firearms or ammunition of any
kind.” This law applied even if the black person was hunting while in
the employ of a white person (Florida 1866, chap. 1468). Violation of
this statute would result in forfeiture of the weapon and a public whip-
ping. Alabama’s legislature stated bluntly “chat it shall not be lawful
for any freedman, mulatto, or free person of color in this State, to own

% Halbrook 1999 seems to argue that the Fourteenth Amendment did in fact extend
individual rights, most particularly the individual right to gun ownership.
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fire-arms, or carry about his person a pistol or other deadly weapon”
(Avins 1967, p. 209)."® Guns were for whites, and that was all there was
to it. The editor of the Charleston Mercury wrote that if blacks were
allowed to bear arms they would become “swaggering buck niggers”
and would of course attack white women (Friedman 1970, p. 15).
White racists did not wait for the black militia to become familiar with
their firearms but launched preemptive strikes (Singletary 1957; Wil-
son 1965).

Once Congress imposed its national reconstruction in 1867, demo-
cratic legislatures (those recognizing the right of blacks to vote) re-
moved the racist legislation limiting the rights of the freedmen. But
there were still a number of alternative legislative tactics available to
the white elite. Antebellum legislation had hindered the ability of poor
whites to hunt while strictly forbidding blacks, slave and free, from that
activity. Drawing upon this heritage, the southern legislatures moved
to control the labor and activities of the freedmen by the strict regula-
tion of hunting, often under the pretense of preserving “white game”
(deer and fowl). States that failed to enforce these restrictions were of-
ten criticized for allowing blacks to learn the use of firearms through
the “manly sport” of hunting (Hahn 1982; Proctor 1998). In the
northern states, hunting laws had the goal of conserving game; in the
South these laws intended to preserve hunting for the elite (Kentucky
1809-19; North Carolina 1886-1909; Trefethen 1975; Lund 1980;
Tober 1981; Marks 1991; Bean and Rowland 1997; Warren 1997).
The U.S. Supreme Court repeatedly upheld the right of states to regu-
late hunting and fishing as the legislatures saw fit. As Justice Roger Ta-
ney explained, the American states came into possession of all the
“powers of sovereignty, the prerogatives and regalities which before
belonged either to the crown or the parliament,” including the author-
ity to pass game laws (Martin v. Waddell, 41 U.S. [16 Pet.] 367 [1842],
p. 416)."7 So complete was the state’s ownership of wildlife that it ex-
tended even to interference with interstate commerce (McCready v.
Virginia, 94 U.S. 391 [1876]; Manchester v. Commonwealth of Massachu-
setts, 139 U.S. 240 [1891]; Geer v. Connecticur, 161 U.S. 519 [1896]).

Where legislation would not work to disarm blacks, southern racists
turned to violence. In several states the Ku Klux Klan terrorized the

' For similar laws in other southern states, see South Carolina 1865; Fleming 1906—
7; Wilson 1965.

7 See also Pollard v. Hagan, 44 U.S. (3 How.) 212 (1845); Smith v. Maryland, 59
U.S. (18 How.) 71 (1855); Sax 1970.
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black community, seizing all the guns they could discover in possession
of blacks, doing battle with black militia units, and murdering hun-
dreds of freedmen and their white supporters (Wilson 1903; Trelease
1971; Foner 1988; Williams 1996). In the single most notorious in-
stance of such violence, Louisiana’s Colfax Massacre of 1873, the Klan
killed at least 135 blacks attempting to exercise their right to vote
(Tunnell 1984). White racists saw themselves acting to disarm the
freedmen in this extralegal fashion precisely because the federal gov-
ernment would not allow the states to do so legally (Waldrep 1998).

When local authorities would not bring murder charges against the
whites responsible for the Colfax Massacre, the federal government
brought ninety-eight people to trial for violating the 1870 Force Act.
Among other arguments, the government insisted that the white mob,
in seeking to disarm black citizens, violated their Second Amendment
right to possess firearms. In the centennial year of 1876, the U.S.
Supreme Court ruled in U.S. v. Cruikshank that the right “of bear-
ing arms for a lawful purpose is not a right granted by the Constitu-
tion nor is it in any manner dependent upon that instrument for its
existence. . . . This is one of the amendments that has no other effect
than to restrict the power of the national government.” The Four-
teenth Amendment, the court explained, “prohibits a State from de-
priving any person of life, liberty, or property, without due process of
law; but this adds nothing to the rights of one citizen as against an-
other” (92 U.S. 542 [1876]). Since private persons had acted to deprive
individuals of their rights, there was nothing the federal government
could do; protecting individual rights remained the purview of state
authority.

The irony of the Cruikshank decision is that it reaffirmed the fram-
ers’ conception of the Second Amendment while insuring that it would
be ignored. The Court found no individual right to gun ownership, as
would remain the standard finding of the federal courts from thar date
forth. Yet private citizens were empowered to use deadly force to atrain
political ends without fear of prosecution, so long as the state govern-
ment agreed with their objectives. Since the goal of the southern states
was white supremacy, the Supreme Court handed white racists all the
legitimization they needed to institute a reign of terror that lasted
nearly a hundred years." That terror was backed by the full force of

* For more examples of white violence against blacks and their white supporters in
these years, sce Wilson 1903, pp. 107-88.
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the law, as southern legislatures felt justified and unhindered in passing
laws depriving blacks of the right to own firearms. Most race-based
gun regulation in the South remained extralegal but backed by the full
authority of the law (Berry 1971; Ayers 1984).

B. West

Utah aside, the western part of the United States was settled under
the oversight of the federal government. As John Phillip Reid has so
ably demonstrated, western migrants did not leave behind either their
respect for law or their laws (Reid 1980, 1997). It is within this context
of a desire for well-ordered communities that we should view the
struggles of western communities to control the perceived ill effects of
the easy availability of firearms in the immediate aftermath of the Civil
War. Robert Dykstra’s studies have convincingly indicated that many
towns instituted strict limitations on the carrying of firearms, requiring
that guns be checked with the local sheriff or locked in storage. Such
proactive enforcement kept murder rates in western towns remarkably
low; the towns in Dykstra’s studies averaged 1-1.5 murders per year
through the period usually identified as “the Wild West” (Dykstra
1968, 1996, 1999). Other western scholars have found higher rates of
homicide in the western towns with large concentrations of well-armed
young men. These scholars argue that the presence of so many fire-
arms produced a higher rate of personal violence (McGrath 1984
Boessenecker 1988; McKanna 1997). Several scholars have insisted
that the real story of western violence is found not in cases of individ-
ual homicide but in vigilante actions, which were usually race or class
based (Hollon 1974; Nobles 1997; Carrigan 1999).

In addition, many western states and several cities passed concealed
weapons acts. Unlike today’s acts of the same name, this nineteenth-
century legislation forbade the carrying of concealed firearms. For in-
stance, Oklahoma’s 1890 law outlawed the carrying of any handgun,
Bowie knife, dirk, sword cane, metal knuckles, or spear concealed or
openly. The only weapons permitted were shotguns and rifles intended
for hunting or militia drills; the only other reason they could be carried
in public is if they were being transported for repair. It was also illegal
to sell guns of any kind to minors, and only police officers could bring
a weapon into any sort of public gathering except a militia muster. And
even police officers could only carry weapons while on duty (Okla-
homa 1891). The law in Arizona Territory was nearly identical, with
the added criminalization of the drawing or exhibition of any deadly
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weapon in a “rude, angry, or threatening manner” in the presence of
two or more people (Arizona 1887, p. 726)."Y Western boosters hoped
the gun would vanish as their towns became more civilized. Even Wild
Bill Hickock, marshal of Abilene at the time, had proclaimed that
“there’s no bravery in carrving revolvers in a civilized community.
Such a practice is well enough and perhaps necessary among Indians
or other barbarians, but among white people it ought to be discon-
tinued” (Rosa 1969, p. 63).

Obviously a concealed weapons act is meaningless if it is not en-
forced. Dykstra’s study of Kansas indicates that sheriffs and marshals
took these acts seriously and regularly prosecuted those who broke the
law (Dykstra 1968). No scholarly study indicates that police agencies
lacked public support in the enforcement of these acts passed by the
people’s representatives. As a further indication of popular concern in
the West over the carrying of firearms in public places, most states also
had laws against “exhibiting dangerous weapons.” These acts were in-
tended to prevent individuals from intimidating others by waving guns
around as an implied threat. Bertween 1865 and 1889, Washingron
Territory successtully prosecuted 110 men for violating this law. In
nearly every instance, the defendant insisted that he did not intend to
commit or even imply an act of violence by displaying his gun. Yet in
each instance the judge or jury dismissed this defense as irrelevant and
found that the public display of a firearm constituted a threat to the
public order (Washington 1853-89).

State firearms legislation received a major boost in 1886 with the
Supreme Court’s decision in Presser v. Illinois (116 U.S. 252 [1886]).
Illinois had prohibited the parading in arms by any group other than
the official state milica. Herman Presser challenged this law on behalf
of his fraternal organization, charging that the law violated both the
Second and Fourteenth Amendments. Writing for the entire court,
Justice William B. Woods rejected this reasoning, insisting that the
Second Amendment “is a limitation only upon the power of Congress
and the National government, and not upon that of the States.” Justice
Woods could find no part of the Constitution or statute law that al-
lowed Presser “to associate with others as a military company, and to
drill and parade with arms. . . . The Constitution and laws of the
United States will be searched in vain for any support to the view that
these rights are privileges and immunities of citizens of the United

¥ See also Kentucky 1871; New Mexico 1880; North Dakota 1896.
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States independent of some specific legislation on the subject.” If
Presser and the other members of his club desired a right to parade
with firearms, they would have to convince their fellow citizens to
change the law (Presser v. lllinors).

C. North

The gun industry found itself caught between public concerns over
the relative danger of its product and the need to stay in business.
American manufacturers hoped to retain the pleasurable profits of the
Civil War years, avoiding the bankruptcy that overtook such promi-
nent firms as Spencer Firearms. However, the 1870s witnessed the
near universal adoption of the safety on firearms, culminating with
the hugely popular Smith and Wesson Safety Hammerless of 1877, the
promotion of gun racks with locks, and the introduction of childproof
guns such as Smith and Wesson’s safety grip. Many gun makers fo-
cused their advertising on the safety of their handguns. Advertisements
for the Iver Johnson Revolver Company, whose slogan was “accidental
discharge impossible,” showed a small girl playing with her doll and a
revolver over the caption, “Daddy says this gun is absolutely safe.”

To remain profitable and successful, the gun makers promoted the
handgun as essential to personal protection in the modern urban envi-
ronment. In 1875 the gun industry put out a little book titled The Pistol
as a Weapon of Defence in Its Home and on the Road. This work praised
the pistol as an equalizer that “renders mere physical strength of no
account, and enables the weak and delicate to successfully resist the
attacks of the strong and brutal.” The book optimistically did not con-
sider the possibility that the gun could be used for attack as well as
defense and baldly stated that “there can be no objections to it [a pis-
tol] on moral or prudential grounds” (The Pistol as a Weapon of Defence
1875).

Many urban city councils disagreed with this estimation of the gun’s
moral neutrality, often as a result of their police having no alternative
but to become more gun conscious. Several urban police forces, some
carrying guns for the first time, found themselves in an arms race
against well-armed criminals. In the 1870s New Orleans issued Win-
chester repeating rifles to its police (though it was still illegal for them
to carry concealed weapons). Nashville, Philadelphia, and Boston all
issued revolvers to their police for the first time in the early 1880s
(Lane 1967; Rousey 1996). Many police and public othcials sought to
respond to the spread of handguns through the more forceful enforce-
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ment of concealed weapons acts. In Louisiana, the state supreme court
upheld the legality of these acts and the state legislature stiffened the
punishments for carrying concealed weapons (State [of Louisiana] v.
Lucy Bias, 37 La. Ann. 259 [1885]; Louisiana 1898). Atlanta legisla-
tors called for the banning of all handguns, one stating that it would
be “like exterminating vipers” to remove pistols from public places
(Rousey 1996, p. 187).

New York City best exemplifies the concerns of many cities. In the
fifteen years after the war ended, the newspapers were packed with de-
bates over the threat posed to public safety by the wide availability of
cheap handguns. After all, New York had first allowed its police to
carry pistols after the murder of officer Eugene Anderson in 1857 and
did not make them standard issue until after the Draft Riot of 1863.
There were many calls, including by the chief of police, tor returning
to the antebellum norm of police armed only with billy clubs (““Table
Talk” 1870; Balch 1882). The state’s Concealed Weapons Act of 1866
had made the carrying of “sling shot, billy, sand-club or metal knuckles
and any dirk or dagger, or sword cane or air gun” a felony, but it did
not include pistols (New York State 1866, 2:1523). The first effort by
the city’s representatives to persuade the state legislature to add pistols
to that list in 1874 failed; its opponents claimed that such a restriction
would affect only the law-abiding. In 1877, following a noticeable rise
in the city’s homicide rate, the legislature added handguns to the list
of proscribed weapons, though an infraction was treated as a misde-
meanor (New York State 1881).%°

The debate persisted, the New York Tribune taking the lead in calling
for more restrictive legislation. The Tribune editorialized often about
the danger posed by the large number of guns in evidence in New
York City and the willingness of people to fire them despite an 1835
statute outlawing the firing of firearms within the city limits (New
York City 1851). The Tribune expressed particular trepidation over the
inability of most inen to shoot accurately. Drawing on the classic sce-
nario justifying the carrying of firearms, the mad dog, the Tribune held
that if one hundred men fired at a mad dog, that ninety-nine would
miss and ten would hit a bystander as “the average New Yorker who
carries a pistol cannot hit anything with it.” The paper was also trou-
bled by the rising suicide rate, fueled, they charged, by the easy

0 For discussions of the rising homicide rate and the perceived need to change the

laws, see New York Tribune (February 22, 1878), p. 4; (January 30, 1881), p. 7; (March
24, 1895), p. 6.
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availability of cheap .22 caliber pistols. “But generally speaking, the
twenty-two calibre may be said to lack emphasis; it cannot command
the respect accorded to the thirty-two calibre, nor rivet the attention
like the thirty-eight calibre, nor depopulate the neighborhood as can
the forty-four and forty-five calibre” (New York Tribune 1892).

Calls for gun control had no necessary relation to political position
in the period after the Civil War. The liberals and conservatives of the
day united in perceiving a need for a safer society. A danger that partic-
ularly frightened members of the elite was the working-class gun club.
Thus, the editors of the conservative Army and Navy Fournal could call
for limitations on gun ownership by noting that “it is never safe for
any community to have irregular bodies of armed men patrolling the
streets and practicing with firearms” (4rwry and Navy Fournal 1867).
The New York Times found enough to fear in the unorganized poor.
“They rush eagerly into quarrels and fights, and at the first opportu-
nity draw their weapons and fire promiscuously about them.” The
streets were becoming unsafe as “sudden passion and ready pistols lead
to homicides almost innumerable” (New York Times 1866). From an-
other direction, Anthony Comstock, the great moral reformer, at-
tacked the spread of cheap firearms, especially fraudulent copies of
elite guns, warning that these weapons could be more dangerous to the
possessor than to the target (Comstock 1880).

However, there was an obvious increase in the demand for firearms
and a spreading acceptance of the gun as a necessary part of American
life. Guns were becoming ever less expensive, reaching the low price
of the notorious “$5 specials,” particularly poorly made revolvers that
could fit in the front pants pocket. Advertisements encouraged fathers
to teach their sons the true meaning of being an American and a male
by giving them a gun for Christmas, while promotions of all kind, in-
cluding for a religious magazine, offered pistols as premiums. Most ob-
servers agreed that the carrying of pistols had become almost routine
in eastern cities despite concealed weapons acts. The police still issued
citations for carrying concealed guns without a license, but the sheer
numbers in the eastern cities made their job very difficult (Gilmore
1974).

Arms regulation took many shapes. Several states attempted to de-
crease the number of handguns by increasing their cost with high li-
censing fees. Alabama passed such legislation in 1892 (Alabama 1897);
in 1907 Texas imposed a 50 percent tax on pistols (Texas 1928); Ore-
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gon in 1913 required a permit backed up by two written affidavits of
“good moral character” in order to own a pistol (Oregon 1913,
p- 497). Popular opinion seemed broadly in favor of some sort of regu-
lation, no matter what form it took. As a 1907 editorial in The Nation
stated, guns are “the costliest type of luxury” (Nation 1907). Speaking
to the Wisconsin State Bar Association in 1910, U.S. District Court
Judge George C. Holt said that “the repeating pistol is the greatest
nuisance in modern life” (Holt 1910, p. 280).

Efforts to control inexpensive handguns came to a head in 1911 with
the passage of the Sullivan Act in New York. An ethnic bias lurked
behind this act. There had long been an association in New York of
Italians and crime, and, starting in 1903, the police routinely denied
Italians permits for the carrying of pistols. In 1905 the state legitimated
this bias by outlawing the possession of firearms in any public place by
the foreign born (New York State 1905).”' The police wanted more
authority to prevent the carrying of concealed handguns. Even with
the existing weak legislation, the police seized 10,567 handguns be-
tween 1907 and 1910, or seven a day. The assassination attempt against
Mayor William J. Gaynor in 1910 riveted the city’s attention and
brought renewed calls for the regulation of handguns. Particularly no-
table for most of those calling for stricter laws was the fact that several
people saw the attacker carryving the gun, and even twirling it around
his finger, yet did not think it unusual and said nothing to the police
(Van Loan 1912). These news stories were capped by a report in 1911
from the city’s coroner’s office that the nummber of gun-related homi-
cides had increased by 50 percent in 1910. The Coroner’s Clerk,
George P. Lebrun, recommended “severe measures for the regulation
of the indiscriminate sale and carrying of firearms” (New York Tribune
1911).

A new Democratic member of the state senate from New York City,
Timothy D. Sullivan, immediately proposed legislation regulating the
purchase, possession, and carrying of firearms throughout the state.
That “Big Tim” Sullivan, one of Tammany Hall’s most prominent
figures, would promote such legislation seems a sure indication of its
popularity. The only hostile testimony came, not surprisingly, from
gun manufacturers and sellers. The bill received broad support from

3 Pennsylvania's law forbidding foreign-born residents from killing any animal was
upheld by the U.S. Supreme Court in Pastone v. Pennsylvania, 232 U.S. 138 (1914).
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the cultural and economic elite of New York, which saw it as a neces-
sary part of the civilizing process. The Senate passed the Sullivan Act
by a vote of 37 to 5 and the House by 123 to 7, and Governor John
A. Dix signed it into law on May 29, 1911 (Weller 1962). The Sullivan
Act reinforced older legislation on weapons other than firearms (sling-
shots and such) and limitations on the ownership and carrying of fire-
arms by aliens and minors. The Sullivan Act instituted three additions
to existing firearms acts: it added pistols to section 1897 of the criminal
code, making it a felony to carry concealed weapons; required residents
of cities to get a permit to carry concealable firearms—though failure
to do so only constituted a misdemeanor; and required those who sold
pistols to first examine a permit and to keep a record of the sale record-
ing the purchaser and firearm. In an effort to contain the spread of the
“$5 specials,” the cost of these permits was fixed at $10. The bill also
retained the prohibition of firearm possession by aliens (New York
State 1911). Based on letters and editorials in the leading newspapers,
the public reaction was overwhelmingly positive.

The Sullivan Act had been represented in the Assembly as re-
sponding to the concerns and needs of the state’s police, and several
officers and chiefs had spoken in its support. The easily concealed pis-
tol had been labeled a particular threat to the safety of law enforce-
ment, with police adding further justification on the grounds that it
would allow them to arrest armed miscreants before they committed
serious crimes, or those who had avoided apprehension for other
crimes. Police demonstrated their support through vigorous enforce-
ment, especially in New York City, where five arrests were made on
the first day of the act (September 1, 1911). The first person convicted
under the Sullivan Act was a career criminal named Giuseppe Costa-
bile, an alleged chief of the Black Hand (New York Times 1911).

The New York City police rated the act a great success.”? Raids on
“criminal centers” initially produced vast numbers of firearms, though
later searches of suspected gangster hangouts discovered few guns.
However, commentators disagreed over the Sullivan Act’s impact as
reflected in the homicide rates. In 1910 there had been 108 homicides

2 Perhaps the first scholarly examination of the Second Amendment appeared in the
midst of the debate over the Sullivan Act’s value. Lucilius Emery concluded his article
with a list of people, including “Women, young boys, the blind, tramps, persons non
compos mentis or dissolute of habits,” who “may be prohibited from carrying weapons”
(Emery 1913, p. 476).
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committed with firearms in New York; in 1912, there were 113, with
little change over the next ten years. Some observers insisted that this
lack of change proved that the Sullivan Act was meaningless, while
others insisted that the act halted the steady rise in homicide that had
occurred between 1895 and 1911 (Van Loan 1912).

Many states followed New York’s example; a few even anticipated
its legislation. For instance, the Florida legislature voted in 1893 to
require a license in order to carry a handgun; revised, stricter versions
followed in 1901 and 1906 (Florida 1906). In 1923 Arkansas required
registration of all handguns (Arkansas 1923); Michigan followed suit in
1925 (Michigan 1925). In 1910, South Carolina outlawed the manufac-
ture and sale of any pistol less than twenty inches long and three
pounds in weight. Such a gun would have been very difficult to con-
ceal, which was the poing, and none of that nature was manufacrured
in the United States at that time (South Carolina 1910).

D. A National Problem

The federal government’s role in gun regulation remained ambigu-
ous in the early twentieth century. Congress effectively terminated the
state militia with the passage of the National Militia Act in 1903
(known as the Dick Act), its first reform of the militia since the original
1792 Militia Act. President Theodore Roosevelt had pushed for the
nationalization of the militia, stating that the American “milida law is
obsolete and worthless” (Richardson 18971917, 9:6670). The Dick
Act recognized what George Washington had noted during the Ameri-
can Revolution, that the defense of the United States could not rest on
amateur soldiers. The Dick Act aimed to create a cadre of well-trained
citizen soldiers who could support the U.S. Army in times of emer-
gency. Toward that end the act mandated that the federal government
arm and train the new National Guard (32 U.S. Stat. 775-80 [1903]).
The 1916 National Defense Act further clarified this protessionaliza-
ton of the milida by bringing the National Guard under the direct
supervision of the army (39 U.S. Stat. 166 [1916]).

The Dick Act can be read as putting an end to the legitimate need
for common citizens to arm themselves in anticipation of service in
their nation’s defense (Spitzer 1998). However, Theodore Roosevelt,
who certainly did not want just anyone owning guns, feared what
would happen if red-blooded American boyvs stopped shooting for
pleasure. He therefore encouraged Congress to make a National Board
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for the Promotion of Rifle Practice part of the Dick Act. Officially, the
board’s justification was that young Americans needed to be trained in
the use of firearms so that they could move easily into military service
in case of need. But the board attained this end by becoming the main
prop for the almost defunct National Rifle Association (NRA) (Serven
and Trefethen 1967; Gilmore 1974). Beginning in 1905 and continu-
ing through 1979, the board ordered the sale of surplus military weap-
ons and ammunition at very low prices to members of the NRA. These
sales reached a peak of half a million guns between 1959 and 1964
(Spitzer 1998). Occasionally, as in 1910, these guns were given as free
gifts to members of the NRA. The federal government even paid for
the NRA’s target shooting contests, which have usually been held on
federal lands (Kennett and Anderson 1975; Leff and Leff 1981; David-
son 1993). These efforts indicate a long effort on the part of the central
government to keep a large number of Americans armed.

There were so many state and local firearms regulations, many in
direct contradiction, that successive U.S. Postmasters General com-
plained that the post office was “compelled to carry firearms” in defi-
ance of “local laws and regulations prohibiting the purchase and pos-
session” of guns. Postmasters repeatedly called for federal legislation
ending the right to mail firearms through the mail, but such efforts
failed to pass both houses (Postmaster General 1925, p. 65).° The
most significant of these efforts began in 1915. That year Tennessee
senator John K. Shields introduced a bill to prohibit the interstate
shipment of any but service revolvers (Tennessee had long prohibited
the carrying of any gun except a service revolver). Shields saw a simple
distinction between ‘“big pistols” useful in home defense, and little
guns intended for concealment by criminals, and he sought to termi-
nate the popularity of the latter. Shields introduced his bill every year
for twelve years, without success. The Shields Bill reached the hearing
level just once, in June 1921. The Judiciary Committee’s deliberations
were widely covered by the newspapers, especially the appearance of
S. M. Stone of Colt Firearms, who insisted that regulation was up to
the states and only the states. The Shields Bill, Stone charged, would
discourage armaments inventors, to the detriment of America’s na-
tional defense. Shields was guaranteed unfriendly reception by the
presence on the Judiciary Committee of Senator Frank Brandegee of
Connecticut, which was still the center of arms manufacture in the

*3 See also Postmaster General 1911, 1926.
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United States. Brandegee insured that the Shields proposal never left
the committee (United States Congress 1921).%

Representative John F. Miller of Washington succeeded Shields as
the prime mover of national gun control in 1924, when he first intro-
duced a bill to ban pistols from the public mail. At that time the lead-
ing opponent of Miller’s bill was Thomas Blanton of Texas, who sum-
marized perfectly the deterrence argument in seeing firearms as the
best defense against every imaginable form of aggression. “I hope that
every American boy. . . will know how to use a six-shooter. I hope he
will learn from his hip to hit a dime twenty paces off. It would be their
only means of defense in combating that deadly art of jiu jitsu in close
quarters should war ever face them with such danger. It is not brave
men who know how to shoot straight that violate laws or carry con-
cealed weapons. I hope every woman in America will learn how to
use a revolver. . . . It will be for her safety; it will safeguard her
rights. . . . That is what the framers of this Constitution had in mind
when they said the Congress should never infringe upon the right to
keep firearms in the home” (United States Congress 1922, 66:727-28).
Blanton succeeded in stalling the bill until 1926, when it passed the
House but did not come up for a vote in the Senate. The following
year Miller’s bill finally passed both houses of Congress and was signed
into law by President Coolidge (United States Congress 1927).

Throughout the 1920s, criminologists, law enforcement officials,
editorialists, and politicians debated the efficacy of gun regulation,
with the majority of these individuals calling for further legislation and
at the federal level. In 1924, former New York police commissioner
William G. McAdoo briefly captured public attention with his book
on guns and crime. McAdoo argued that local communities could not
combat the spread of firearms on their own; the federal government
had to step in under its right to regulate interstate commerce to halt
what he saw as a gun epidemic. “The pistol is the curse of America,
and they are as common as lead pencils,” McAdoo wrote (McAdoo
1927, p. 419). Frederick L. Hoffman, a leading statistician working for
insurance companies, found that fircarms were involved in three-
tfourths of all homicides. He concluded that new, federal gun laws were
a necessity (Hoffman 1925). Many others went further and recom-

* Connecticut’s congressmen continued to represent the interests of the gun industry
for the next twenty years at least, amending the Fordney-McCumber Tariff of 1922 and
the Hawley-Smoot Tariff of 1930 w place high imposts on foreign-made fircarms
(United States Congress 1922, 1929).
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mended outlawing the production of pistols. In 1922, the American
Bar Association resolved, “We recommend that the manufacture and
sale of pistols and of cartridges designed to be used in them, shall be
absolutely prohibited, save as such manufacture shall be necessary for
governmental and official use under legal regulation and control”
(Swaney et al. 1922, p. 591).

Almost everyone agreed that there was an obvious problem in the
lack of uniformity in state gun legislation and enforcement. Through-
out the 1920s, New York’s attorney general called upon New Jersey to
pass a Sullivan Law, with New Jersey responding by making it even
simpler to buy guns in that state. In 1917 the Chicago police began
enforcing the city’s ban on carrying concealed weapons, making three
arrests a day in 1921 for concealed weapons violations. But the police
quickly discovered that those who could not buy guns in the city could
do so in nearby towns and by mail order. A Chicago businessman, John
R. Thompson, placed ads around the country offering a $1,000 reward
“to anyone who would give one good reason why the revolver manu-
facturing industry should be allowed to exist and enjoy the facilities of
the mails” (Beman 1926). The city received a negative response from
the state’s appellate court, which ordered that Chicago police had to
respect permits issued elsewhere in the state, even from gangster-dom-
inated Cicero. Eventually Chicago’s law was declared void precisely
because it was in conflict with other laws within the state, the same
fate that awaited a Chattanooga statute (City of Chicago v. Thomas, 228
Tll. App. 65 [1923]).%

Reacting to what they perceived as a problem that could be ad-
dressed only on the national level, many state attorneys general joined
in calling for a national Uniform Firearms Act. Olympic pistol champ
Karl T. Frederick had first proposed the Uniform Firearms Act in his
capacity as executive officer of the United States Revolver Association.
Seventeen states passed major legislation regulating firearms modeled
on Frederick’s proposal during the 1920s (Imlay 1926, 1930; Bakal
1966).

But in the mid-1920s gun manufacturers and their supporters fought
back with the deterrence argument, maintaining that armed people did
not have as much to fear from armed criminals. This logic was dis-
puted by the testimony of sixteen police chiefs before the National

¥ See also The People v. O’Donnell, 223 1Il. App. 161 (1921); Glasscock v. City of
Chattanooga, 157 Tenn. 518 (1928).
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Crime Committee in 1927; they “gave it as their unanimous opinion
that nothing could be gained by allowing citizens to arm themselves
against bandits” (“Battle to Disarm” 1927). Nonetheless, the deter-
rence argument proved psychologically satisfying and effective in de-
feating firearms regulation in Arkansas and Michigan, and in moving
the Bar Association in 1926 to abandon its support for the Uniform
Firearms Act (Adams 1926; American Bar Association 1926). The New
York legislature almost joined the trend in passing the appropriately
named Hanley-Fake Bill, which would have superseded the Sullivan
Act with a weak version of the Uniform Firearms Act. Governor
Franklin D. Roosevelt vetoed the law as a threat to public safety and
called for more federal regulation (New York Timzes 1932). The follow-
ing year Roosevelt was in a position to deliver on his summons for fed-
era] laws.

E. Federal Regulation

State and federal courts consistently upheld gun regulation in the
century after the end of the Civil War. Any questioning of such regula-
tion in light of an individual reading of the Second Amendment met
the same response that the Supreme Court had voiced in its Cruzk-
shank decision: the Second Amendment was about the milita. Such
reasoning held in every region of the country. Thus, in English v. The
State of Texas (35 Tex. 473 [1872]), that state’s highest court ruled that
“the word ‘arms’ in the connection we find it in the Constitution of
the United States refers to the arms of a militiaman or soldier, and the
word is used in its military sense.” Courts in Georgia, Arkansas, West
Virginia, Kansas, Oklahoma, and California used the same reasoning.*®
Most state courts added to this judicial analysis the simple logic of pub-
lic safety. As the California Supreme Court ruled in People v. Canmip-
erlingo (69 Cal. 466 [1924]), “lt is clear that, in the exercise of the po-
lice power of the state, that is, for public safety or the public welfare
generally, such right {to bear arms| may be either regulated or, in
proper cases, entirely destroyed.” The Illinois Supreme Court ruled in
Biffer v. City of Chicago (278 11l. 562 [1917]) that “the sale of deadly
weapons may be absolutely prohibited.”

Members of Congress cited the logic of these court decisions in pro-

* Fife v. State, 31 Ark. 455 (1876); Hill v. State, 53 Ga. 472 (1874); State v. Work-
man, 35 W. Va. 367, 14 S.E. 9 (1891); City of Salina v. Blaksley, 72 Kan. 230, 83 P.
619 (1903); Ex parte Thomas, 21 Okla. 770, 97 P. 260 (1908); In re Application of Ram-
eriz, 193 Cal. 633, 226 P. 914 (1924).
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posing national gun legislation during the 1920s. In 1924 alone, thir-
teen firearm regulation acts were introduced in the House of Repre-
sentatives, all of which died in committee. One of these proposals,
Kansas Senator Arthur Capper’s version of the Uniform Firearms Act,
nearly passed after Senator Frank Greene of Vermont suffered a seri-
ous wound when caught in the crossfire during a battle between police
and criminals on a Washington street. But the Capper Act, which was
ultimately limited to Washington, D.C., did not pass until 1932
(United States 1932).

The year 1934 witnessed a dramatic and significant shift in public
attitudes toward firearms. Many critics saw a connection between the
increased violence of America’s cities and the accelerating violence in
Hollywood’s movies. Of particular concern to many Americans was
what they saw as a glorification of gangsters exemplified in such films
as Little Caesar (1930), The Public Enemy (1931), and Scarface (1932)
(Cook 1996). The latter film was especially disturbing in its near adula-
tion of the machine gun. In 1933 Henry James Forman published Our
Movie Made Children, a sammary of the three-year Payne Fund Studies
that suggested that movies were making young Americans more violent
(Forman 1933). With the Catholic Church threatening a national boy-
cott, the Motion Picture Producers and Distributors of America im-
posed a Production Code on all films made in the United States.
Among other limitations placed on filmmakers, the code forbade the
depiction of the details of any firearms, the display of submachine guns
or other illegal weapons, the discussion of such weapons, and even the
sound of such weapons offscreen. In addition, no criminal could be
shown killing a police officer, and all criminal activities had to result
in an appropriate punishment (Cook 1996). A 1938 amendment to the
code specified that “frequent presentations of murder tend to lessen
regard for the sacredness of life” (Cook 1999, p. 133).

In 1934 Attorney General Homer Cummings became concerned
about the increasing availability of machine guns. The Irish Republi-
can Army had placed the first large private order for Thompson sub-
machine guns. However, U.S. customs agents had seized these guns
before they left the country, much to the anger of Colt Firearms Com-
pany. Evoking this sale to the IRA, Cummings sought to prevent the
spread of firearms to criminals through a National Firearms Act. The
proposed act would use federal tax powers to require nationwide regis-
tration of a variety of firearms, including pistols above .22 caliber,
shotguns and rifles with barrels under eighteen inches, machine guns
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and fully automatic weapons, silencers, and concealed trick weapons
(e.g., canes with firing mechanisms). Cummings’s bill also required a
federal license to manufacture, sell, or import the listed weapons; fin-
gerprinting; and a tax of from $1 for pistols to $200 for machine guns
at every transfer of the ttle to a weapon. And, most dramatically, every
gun, like every car, would bear a title of ownership. Those already
owning such weapons were to be given four months to register them,
though, oddly, there was no penalty for violation of this latter provi-
sion (Helmer 1969).

Attorney General Cummings framed these proposals as part of a na-
tional anticrime crusade, setting the standard that would be followed
with future regulatory efforts. In a national radio address in 1935,
Cummings warned that “our great American underworld is armed to
the teeth.” Pardicularly dangerous were the machine guns. “There is
no legitimate reason on earth for an individual to have possession of a
machine gun; nor do I believe that any honest citizen should object to
having ail classes of lethal weapons placed under registrations. To per-
mit the present situation to continue indefinitely amounts to a dis-
claimer of national intefligence.” Cummings called for a natonal svs-
tem of firearms registration, which he insisted would be no more
complicated than registering a car. “Show me the man who does not
want his gun registered and I will show you a man who should not
have a gun” (Cummings 1939, pp. 82, 89).7

Senator Royal S. Copeland of New York altered Cummings’s pro-
posal and introduced a pair of alternatives. Copeland approached gun
regulation from the direction of interstate commerce. Under his ver-
sion of the act, only manufacturers could ship a concealable firearm
and only to registered gun dealers. His bill also banned the interstate
shipment of machine guns, required manufacturers to keep one bullet
fired by every gun they made, with each bullet required to bear a code
on its base denoting the RS district in which it was sold. Congress
initially seemed supportive of the Copeland proposal (United States
Congress 1934).%

General M. A. Reckford, the executive vice-president ot the Na-

7 President Franklin Roosevelt also saw gun registration as part of a larger anticrime
effort. See his address to the Conference on Crime, December 10, 1934, in Roosevelt
1938-50.

¥ Frederick L. Hoffman provided the committee with statistical evidence that
250,000 people had been killed with fircarms in the previous nwenty vears in homicides,
suicides, and accidents (United States Congress 1934).
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tonal Rifle Association, spoke in favor of a Uniform Firearms Act, as-
suring the Senate Commerce Committee that the NRA had no objec-
tion to the regulation of machine guns and any other “gangster type”
weapons. “You can be just as severe with machine guns and sawed-off
shotguns as your desire, and we will go along with you” (United States
Congress 1934, p. 30). Yet the committee, apparently guided by some
influential gun manufacturers, crafted a watered-down version of
Copeland’s bill that avoided the national registration of firearms while
banning the sale and transportation of certain weapons. Congress rap-
idly considered and passed the National Firearms Act of 1934, and
President Roosevelt signed it into law (United States 1934). In 1938,
Copeland succeeded in further regulating the movement of firearms
with the National Firearms Act of 1938, which included a general
licensing and record-keeping procedure for gunmakers, with a $1
fee paid by the dealer. More important, no arms were to be shipped
across state lines contrary to state law (United States Congress 1937;
United States 1938). That same year the Gallup organization asked for
the first time what people thought about gun regulation. Of those sur-
veyed, 84 percent agreed with the statement that “all owners of pistols
and revolvers should be required to register with the government”—
not that public opinion polls have ever had the slightest relevance to
the politics of gun regulation (Gallup 1972, 1:99-100).

A challenge to the National Firearms Act of 1934 reached the U.S.
Supreme Court in 1939. Jack Miller and Frank Layton, who both had
criminal records, had been convicted in the Arkansas District Court of
transporting a sawed-off shotgun across state lines. The Supreme
Court issued its opinion in United States v. Miller on May 15, 1939
(307 U.S. 174 [1939]). Justice James C. McReynolds linked the Second
Amendment with Article 1, Section 8, of the U.S. Constitution in writ-
ing for a unanimous court that the “obvious purpose” of the Second
Amendment was “to assure the continuation and render possible the
effectiveness” of the militia. The Second Amendment “must be inter-
preted and applied with that end in view.” McReynolds added that he
could find no contradiction of the purposes of the National Firearms
Act with any state legislation. The court could therefore find no reason
why outlawing the sale and transportation of sawed-off shotguns inter-
fered with “the preservation or efficiency of a well regulated militia,”
as guaranteed by the Second Amendment.

Succeeding federal cases would continue to use the logic of United
States v. Miller. For instance, in 1942, a former New Jersey felon,
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Frank Tot, appealed his conviction for owning a Colt automatic capa-
ble of being fitted with a silencer. Tot’s lawyers argued that the state
had violated his Second Amendment rights. But the Third Circuit
court rejected this logic, ruling that the Second Amendment “was not
adopted with individual rights in mind, but as a protection for the
States in the maintenance of their militia organizations against possible
encroachments by federal power” (United States v. Tot, 131 F. 2d 261
[3d Cir. 1942]). That same year, the First Circuit court offered a simi-
lar Constitutional reading in Cases v. United States (131 F. 2d 916 [1st
Cir. 1942)).

In the seventy vears after the end of the Civil War, local and state
governments attempted to ameliorate what they saw as the potentially
harmful effects of the widespread ownership of firearms. In the case of
the southern states, many of these efforts were focused on keeping
firearms out of the hands of black Americans. Other efforts aimed at
preventing the concealment of guns in public places as posing an obvi-
ous danger to public peace and order. Finally, in the 1930s Congress
joined in these regulatory efforts with an attempt to prevent the acqui-
sition of certain types of firearms. The right of these governments to
exercise this sovereign power was not overturned by the nation’s court
system. In the case of firearms, there was a broad consensus, joined in
by the Natonal Rifle Association, that some types of dangerous items
fell within the purview of the state’s police powers.

IV. Contested Ground
In the 1960s opponents of gun regulation in the United States began
insisting that there were already 20,000 gun laws in the country. The
origins of this number remain shrouded in obscurity, but the number
has been repeated over the past four decades with unvarying exactness.
Even to inquire as to the accuracy of this figure is to bring down a
storm of condemnation, including in academic circles.” But the gen-
eral acceptance of this number reflects well the deep-seated conviction
among many gun owners that their rights are under attack. Anyone
who has been to a gun shop or gun show, however, may find the prop-

* Based on my experience on h-law, a listserve for legal history. No one could identify
the source of this number, but several were certain that it inust be accurate. As one per-
son wrote, “In asking this question you imply that there are not 20,000 gun laws and
that we have room for more. I warn you not to try to take away my guns.”” | have no
intention of attempting to take away this person’s guns. For a listing of gun legislation
(which falls far short of 20,000), sce http://www.atf.treas.gov/fircarms/statelaws/in-
dex.hum (Bureau of Alcohol, Tobacco and Firearms 2000).
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osition that access to firearms is in any way seriously constrained a bit
overstated. As recently as 1997 the National Rifle Association invited
its members to take part in their “Jackpot O’ Guns” sweepstakes, with
$40,000 worth of guns up for grabs. The reality of gun laws in the
second half of the twentieth century is not open to easy generalization,
as the issue has become fiercely political. But it seems safe to say that
localides, states, and the federal government are pulling in many con-
trary directions and that the country currently operates under a nota-
ble inconsistency in its regulatory legislation.

In the immediate aftermath of World War II gun laws faded from
public consciousness in the United States. There were still concealed
weapons acts and limitations on the right to own automatic weapons
in every state, and the Federal Firearms Acts of 1934 and 1938 were
still on the books; yet the issue vanished from legislative consideration.
For the most part, it was possible for any adult to walk into a pawn
shop or sporting goods store and walk out minutes later with a pistol,
rifle, or shotgun and ammunition. There is some evidence that south-
ern blacks still found it difficult to acquire firearms and were often in-
timidated when they attempted to purchase them. In one notable in-
stance in the 1950s the National Rifle Association revoked the charter
of a South Carolina gun club when it discovered that it served as an
African American protective organization against Klan violence
(Pascoe 1999). However, it was an easy matter for anyone to purchase
a gun through the mail. It was not until the mid-1960s that some
Americans began to question the wisdom of this laissez-faire attitude
toward firearms. The rapid increase in violent crimes in the 1960s
combined with the series of riots in America’s cities convinced many
people on both sides of the political spectrum that unhindered access
to firearms is not always the best policy for preserving public order
(Serven and Trefethen 1967; Spitzer 1998).

The modern controversy over gun regulation began on November
22, 1963. Lee Harvey Oswald purchased the Mannlicher-Carcano he
used to kill the president of the United States through an advertise-
ment in the NRA’s official publication, American Riflewan. This upset
many members of Congress, who moved to regulate the sale of fire-
arms through the U.S. Postal Service. In 1965 the NRA called upon
its core constituency to crush this etfort. Members of Congress re-
ported that they had never received so many letters on a single issue,
as thousands of NRA members wrote in condemning the effort to ter-
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minate the convenience of buying guns through the mail (Serven and
Trefethen 1967; Spitzer 1998).

The proposed legislation did not leave the committee room until
1968, when the assassinations of Martin Luther King, Jr., and Robert
Kennedy inspired the Gun Control Act of 1968. In addition to ban-
ning the interstate shipment of guns and ammunition, the act also
ended the sale of firearms to minors, drug addicts, convicted felons,
and mental incompetents (United States 1968; Zimring 1975). While
there is some evidence that the prohibition on firearms sales to minors
was effectively enforced until 1984, the act’s overall impact seems to
have been negligible.”

One of the more significant consequences of the Gun Control Act
of 1968 was the transformation of the National Rifle Association. The
NRA had long attracted a wide diversity of gun owners, from target
shooters to hunters to gun collectors, and their focus had traditionally
been on the recreational uses of firearms rather than on politics. But
in 1968 Executive Vice-President Franklin Orth indicated that some
sorts of gun regulation might be appropriate, immediately antagoniz-
ing an activist core of gun-rights absolutists who saw any compromise
as total surrender. At the NRA’s 1977 convention, this group, led by
Harlon Carter, took over the NRA (Davidson 1993; LaPierre 1994),
instituting what Robert Spitzer calls “issue purity” (Spitzer 1998,
p- 85). From 1977, the NRA has opposed nearly all proposed gun reg-
ulation and become one of the most effective lobbying groups in
American history.

Much has happened in relation to gun regulation since 1977, but
those developments are more in the realm of public policy or political
science than history. Gun control advocates overcame the resistance
of the National Rifle Association on a number of occasions, persuad-
ing the Congress to enact restrictions on the availability of some kinds
of semiautomatic weapons, and achieving enactment of the Brady Bill,
which imposed a five-day waiting period on gun purchases. At the
state level, gun control opponents persuaded many legislatures to re-
vise state law to permit broader possession and carrying of concealed

¥ 1n 1984, 4.8 percent of the homicides in the United States involved people under
the age of cighteen. After the 1968 Gun Control Act was gutted in 1984, that percentage
began w increase, reaching 9.9 pereentin 1993, with nearly 20 percent of the homicides
involving people under the age of twenty-one (Zimring and Hawkins 1997; Zimring
1998).
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weapons than theretofore was legal and successfully persuaded some
states to change their state constitutions expressly to create an affir-
mative right to private possession of firearms. Gun control advocates
continued their efforts, expressed in such things as strict liability suits
by municipalities against gun manufacturers for the sale of inherently
dangerous instruments, and gun control opponents resisted by per-
suading state legislatures to enact legislation forbidding such lawsuits.
Where it will all end remains to be seen. What is clear, however, from
historical sources, is that gun regulation has never been far from the
policy agendas of American governments or of their English predeces-
sors.

V. The Legal History of the Gun in America

Until the very end of the twentieth century, federal courts repeatedly
accepted the reasoning in United States v. Miller.*' One of the more
interesting of these cases was United States v. Warin, argued before the
Sixth Circuit court in 1976. James Warin purchased but did not regis-
ter a machine gun. Though he violated federal law in failing to register
this purchase, Warin, backed by the Second Amendment Foundation,
insisted that Ohio’s militia law and the Second Amendment granted
him an unhindered right to own any military weapon. The court found
it an “erroneous supposition that the Second Amendment is concerned
with the rights of individuals,” for the “Second Amendment guaran-
teed a collective rather than an individual right.” Striving to leave no
doubt of the state’s right to protect itself, the court explained that
“there can be no question that an organized society which fails to regu-
late the importation, manufacture and transfer of the highly sophist-
cated lethal weapons in existence today does so at its peril” (United
States v. Wayin, 530 F. 2d 103 [6th Cir. 1976)).

The Warin decision was followed by a number of supportive cases
that seemed close to clarifying the meaning of the Second Amendment
in American law. In 1980, the Supreme Court ruled in Lewis v. United
States that there were no constitutionally protected liberties infringed

! Cases v. United States, 131 F. 2d 916 (1st Cir. 1942); Love v. Pepersack, 47 F. 3d
120 (4th Cir. 1995); United States v. Synnes, 438 F. 2d 764 (8th Cir. 1971); United
States v. Oakes, 564 F. 2d 384 (10¢h Cir. 1977); Quilici v. Village of Morton Grove, 693
F. 2d 261 (7th Cir. 1982); Hickman v. Block, 81 F. 3d 98 (9th Cir. 1996); United States
v. Ryber, 103 F. 3d 273 (3d Cir. 1996); United States v. Wright, 117 F. 3d 1265 (11th
Cir. 1997); United States v. Scanio, No. 97-1584, 1998 U.S. App. LEXIS 29415 (2d
Cir. 1998); United States v. Henson, 1999 U.S. Dist. LEXTS 8987 (S.D. W. Va. 1999);
Fraternal Order of Police v. United States, 173 F. 3d 898 (D.C. Cir. 1999).
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by federal gun regulatons (100 S. Ct. 915, 921 [1980]). In 1990, the
Court held that the National Guard was the only legitimate inheritor
of the militia mantle (Perpich v. Department of Defense, 110 S. Ct. 2418
[1990]). As the Eighth Circuit Court of Appeals stated, the federal
courts had consistently “analyzed the Second Amendment purely in
terms of protecting state militias, rather than individual rights” (United
States v. Nelson, 859 F. 2d 1318 [8th Cir. 1988]). As recently as 1996
the Supreme Court refused to review a Ninth Circuit decision that the
Second Amendment did not protect the private ownership of firearms
(Hickman v. Block, 81 F. 3d 98 [9th Cir. 1996]). In 1999, the Supreme
Court refused to hear two challenges to its previous rulings that the
Second Amendment is about a “well regulated milita” and that states
and the federal government both have the authority to regulate gun
production and ownership.

Given this judicial history, it was lictle wonder that opponents of
gun regulation turned their logic to the Tenth Amendment. In 1997,
opponents of the Brady Bill succeeded in having a provision of that
act overturned by the Supreme Court on Tenth Amendment grounds.
In Printz v. United States, 138 L. Ed. 2d 914 (1997), five members of
the court ruled that Congress had exceeded its authority in requiring
that local police conduct background checks on prospective gun buy-
ers. Though Congress called on law enforcement to make a “reason-
able effort to ascertain within 5 business days whether receipt or pos-
session would be in violation of the law” and contained no mechanism
for punishing those police who failed in this duty, the court found
that the very request of such assistance was an effort to “conscript”
local officials to enforce a federal law. The Court seems to have read
the Brady Bill’s discretionary checking system as mandatory. Printz v.
United States signaled that the Supreme Court might be open to re-
versing direction on gun legislation, if not on the Second Amendment
itself.

But a case arising out of the North Texas District Court in 1999
provided the high court with an opportunity to rethink its historic un-
derstanding of the Second Amendment. In United States v. Emerson,
U.S. Dist. LEXIS 4700 (N.D. Tex. 1999), District Judge Sam R. Cum-
mings drew upon the writings of the “standard model” scholars to ar-
gue that the Second Amendment grants an absolute individual right to
gun ownership. “A historical examination of the right to bear arms,
from English antecedents to the drafting of the Second Amendment,
bears proof that the right to bear arms has consistenty been, and
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should still be, construed as an individual right.” United States v. Emrer-
son came before the court at its October 2000 session.

As Judge Cummings’s decision indicates, much of the debate over
the meaning of the Second Amendment hinges on a very narrowly de-
fined range of interpretation: what precisely that single sentence
means. Far too often it appears as though the different interpretations
of this amendment come down to whether one reads the first or second
part of the sentence. Much of the scholarship is more sophisticated
than that, but until very recently there has been a notable lack of inter-
est in fixing the precise context in which the Second Amendment be-
came part of the Constitution. Efforts to fix the original intent of the
Second Amendment generally founder on an inability to appreciate
how different a world was the United States in the 1790s. Federalists
and antifederalists shared fears that the fragile new republic could col-
lapse in the face of domestic insurrection. Radicals or separatists could
send the country spinning into anarchy, while conservatives or nation-
alists could drive the nation toward a dictatorship. Adding to the un-
certainty was the constant threat of slave insurrection, with the leaders
of the southern states particularly terrified of a generalized uprising.
Thus, the antifederalists worried that in the absence of government
arms, the people would remain unarmed, evoking a federalist pledge
to find the formula that would arm reliable citizens while keeping guns
out of the hands of the dangerous classes. The Second Amendment
promised to attain that goal, guaranteeing that, should the national
government fail in its constitutional mandate to arm, organize, and
train the militia, the states could step into the breach.

Even when legal scholars move beyond the immediate period in
which the Constitution and Bill of Rights were written, they have a
tendency to treat texts as little more than repositories of useful quota-
tions. A good example of that proclivity is evident in a favorite quota-
tion employed by those favoring the individualist reading of the Sec-
ond Amendment. In his classic Commentaries on the Constitution of the
Unites States, Justice Joseph Story famously stated that “the right of the
citizens to keep and bear arms has justly been considered as the palla-
dium of the liberties of a republic, since it offers a strong moral check
against the usurpation and arbitrary power of rulers, and will generally,
even if these are successful in the first instance, enable the people to
resist and triumph over them.” Rarely quoted are the next two sen-
tences, which complicate the matter considerably. “And yet, though
this truth would seem so clear, and the importance of a well-regulated
militia would seem so undeniable, it cannot be disguised that, among
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the American people, there is a growing indifference to any system of
militia discipline, and a strong disposition, from a sense of its burdens,
to be rid of all regulations. How it is practicable to keep the people
duly armed without some organization it is difficult to see” (Story
1851, 2:620-21).

While it is important to finish reading the paragraph from which a
quotation is lifted, for historians it is even more vital to appreciate how
such a quotation fits into the pattern of a speaker’s life. Postmodernists
speak of the “fallacy of authorial intent,” maintaining that the author’s
own purposes, beliefs, actions, and social context are irrelevant. Fortu-
nately, historians stll insist on all these factors for a complete analysis.
It 1s therefore necessary in this instance to know that the militia ap-
pears a minor issue in Joseph Story’s life and thought; in fact there is
no reference to it in any collection of his works or biographies, and
Story never served in the milida himself (Bellesiles 1999).

But consider also a quotation often used by those on the collectivist
side (and referenced above). In Aymette v. Tennessee, that state’s su-
preme court ruled that whereas “the object, then, for which the right
of keeping and bearing arms is secured is the defence of the public,”
that the legislature retains “a right to prohibit the wearing or keeping
weapons dangerous to the peace and safety of the citizens.” This single
quotation is definitely in keeping with the general thrust of this deci-
sion. ““T'o hold that the Legislature could pass no law upon this subject
by which to preserve the public peace, and protect our citizens from
the terror which a wanton and unusual exhibition of arms might pro-
duce, . . . would be to pervert a great political right to the worst of
purposes, and to make it a social evil of infinitely greater extent to soci-
ety than would result from abandoning the right itself” (21 Tenn. 154,
1840 WL 1554, 2 Hum. 15).

But even while Judge Green upheld the state’s power to limit gun
ownership and use, he stll insisted that the people retained a right to
bear arins for the defense of the state. This carcfully constrained read-
ing of that right is in keeping with section 26 of the state’s declaration
of rights: “The free white men of this state have a right to keep and
bear arms for their common defence.” The right to own guns was lim-
ited to white men for a simple reason: the greatest threat to the state,
in the eves of most whites, came from blacks. Thus, taking this single
quotation as establishing a clear pattern of a collectivist right to gun
ownership ignores the circumscribed nature of that collectivity: it ap-
plies to white men only. But even then, the white elite of the South
consistently feared that poor whites would make common cause with
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the blacks, convincing many legislatures to maintain a cautious curb on
arms possession (Waldrep 1998). A consideration of the exact environ-
ment of the antebellum South highlights legislative efforts to preserve
a three-sided balance between the state’s need to maintain order while
keeping whites armed yet also preventing blacks and possible white
supporters from accessing arms.

If law review articles have erred (in my opinion) in not paying far
more attention to the complexities of context, it seems fair to cast some
calumny on historians as well. Historical scholarship is just catching up
with the public’s and legal community’s interest in firearms and fire-
arms legislation. There has been surprisingly little research into Amer-
ica’s fascination with firearms and nearly none on its history of gun
legislation. Far too many historians have been content to repeat with-
out attempting to validate accepted generalities. Popular attitudes to-
ward guns and gun laws are assumed but seldom demonstrated. The
absence of public response to gun regulation through much of the
nineteenth century could indicate either agreement or indifference; at
the moment no one has attempted to determine which was the case.
Even the twenteth century remains largely unexplored on these issues
beyond public opinion polls and assertions often informed by a dog-
matically held political position.

The history of the law is more complex than a collection of quota-
tions or, admittedly, simply a listing of legislation. The essence of law
is enforcement. In order to understand a precise social and legal con-
text it is therefore necessary to examine the enforcement of laws. The
study of gun laws in America is really in its infancy. There are some
initial indications that some gun laws were taken seriously and regu-
larly and rigorously enforced. However, there has not yet been a sys-
tematic examination of the enforcement of gun laws or of their impact.
Such a study would prove a valuable addition to the historical literature
and would go a long way toward indicating the substance of public atd-
tudes toward gun ownership in America.
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