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of the Victims of Child Abuse Act of 1990 on Federal
land or in a federally operated (or contracted)
facility, learns of facts that give reason to suspect
that a child has suffered an incident of child abuse,
as defined in subsection (c) of that section, and
fails to make a timely report as required by
subsection (a) of that sectlon, shall be gullty of a
" Class B misdemeanor. =~ ~- T oo T o

18 U.S.C.-§.3509. Child victims’ and child witnesses’ rights.
(a) Definitions.—For purposes of this section—

(1) the term "adult attendant" means an adult
described in subsection (i) who accompanies a
child throughout the judicial process for the
purpose of providing emotional support; ’

(2) the term "child" means a person who is under
the age of 18, who is or is alleged to be—

(A} a victim of a crime of physical abuse,
sexual abuse, or exploitation; or i

(B) a witness to a crime committed against
another person;

{3) the term "child abuse" means the physical or
mental injury, sexual abuse or exploitation, or
negligent treatment of a child;

(4) the term "physical injury" includes
lacerations, fractured bones, burns, internal
injuries, severe bruising or serious bodily
harm; -

(5) the term "mental injury" means harm to a
child's psychological or intellectual
functioning which may be exhibited by severe
anxiety, depression, withdrawal or outward
aggressive behavior, or a combination of those
behaviors, which may be demonstrated by a change
in behavior, emotional response, or cognition;

(6) . the term "exploitation" means child
pornography or child prostitution;

(7) the term "multidisciplinary child abuse
team" means a professional unit composed of
representatives from health, social service, law

coordinate the assistance needed to handle cases.
of child abuse; :
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(8) the term "sexual abuse" includes the
employment, use, persuasion, inducement,
enticement, or coercion of a child to engage in,
or assist another person to engage in, sexually
explicit conduct or the rape, molestation,
prostitution, or other form of sexual ’
exploitation of children, or incest with
children; )

(9) the term "sexually explicit conduct" means
actual or simulated-

(p) sexual intercourse, including sexual contact
in the manner of genital-genital, oral-genital,
anal-genital, or oral-anal contact, whether
between persons of the same or of opposite sex;
sexual contact means the intentional touching,
either directly or through clothing, of the
genitalia, anus, groin, breast, inner thigh, or
buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify
sexual desire of any person;

(B) bestiality;

(C) masturbation;

(D) lascivious exhibition of the genitals or
pubic area of a person or animal; or

(E) sadistic or masochistic abuse;

(10) the term "sex crime" means an act of sexual
abuse that is a criminal act;

(11) the term "negligent treatment" means the
failure to provide, for reasons other than
poverty, adequate food, clothing, shelter, or
medical care so. as to seriously endanger the
physical health of the child; and

(12) the term "child abuse" does not include
discipline administered by a parent or legal
guardian to his or her child provided it is
reasonable in manner and moderate in degree and
otherwise does not constitute cruelty.

[

(b) Alternatives to live in-court testimony.-

(1) Child's live testimony by 2-way closed
circuit television.-—- -

(A) In a proceeding involving an alleged offense
against a child, the attorney for the
Government, the child's attorney, or a guardian
ad litem appointed under subsection .(h) may
apply for an order that the child's testimony be
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taken in a room outside the courtroom and be
televised by 2-way closed circuit television.
The person seeking such an order shall apply for
such an order at least 5 days before the trial
date, unless the court finds on the record that
the need for such an order was not reasonably
foreseeable. )
(B) The court’ may order that the testimony of
the child be taken by closed- circuit television
as provided in subparagraph (A) if the court
finds that the child is unable to testify in
open court in the presence of the defendant, for
any of the following reasons:

(i) The child is unable to testify because

of fear.

(ii) There is a substantial likelihood,

established by expert testimony, that the

child would suffer emotional trauma from

testifying.

(iii) The child suffers a mental or other

‘1nf1rm1ty

(iv) Conduct by defendant or defense

counsel causes the child to be unable to

continue testifying.
{(C) The court shall support a ruling on the
child's inability to testify with findings on
the record. In determining whether the impact
on an individual child of one or more of the
factors described in subparagraph (B)
is so substantial as to justify an order under
subparagraph (A), the court may question the
minor in chambers, or at some other comfortable
pléce other than the courtroom, on the record
for a reasonable period of time with the child
attendant, the prosecutor, the child's attorney,
the guardian ad lltem, and the defense counsel
present.
(D) If the court orders the taking of testlmony
by television, the attorney for the Government
and the attorney for the defendant not including
‘an attorney pro se for a party shall be present
in a room outside .the courtroom with the child
and the child shall be subjected to direct and
cross- examination. The only other persons who
may be permitted in the room with the ch11d
during the child's testimony are-

(i) the child's attorney or guardian ad

litem appointed under subsection (h);

Victim and Witness Rights




| r‘

. (i1) Persons necessary to operate the
closed-circuit television equipment;
(iii) A judicial officer, appointed by the
court; and ‘
(iv) Other persons whose presence is
determined by the court to be necessary to
the welfare and well-being of the child,
including an adult attendant.
The child's testimony shall be transmitted by
closed circuit television into the courtroom for
viewing and hearing by the defendant, jury,
judge, and public. The defendant shall be
provided with the means of private,
contemporaneous communication with the
defendant's attorney during the testimony. The
closed circuit television transmission shall
relay into the room in which the child is
testifying the defendant's image, and the voice
of the judge.

(2) videotaped deposition of child.—(A) In a
proceeding involving an alleged offense against
a child, the attorney for the Government, the
child's attorney, the child's parent or legal
guardian, or the guardian ad litem appointed
under subsection (h) may apply for an order that
a deposition be taken of the child's testimony
and that the deposition be recorded and
preserved on videotape.

(B) (i) Upon timely receipt of an application
described in subparagraph (A), the court
shall make a preliminary finding regarding
whether at the time of trial the child is
likely to be unable to testify in open
court in the physical presence of the
defendant, jury, judge, and public for any
of the following reasons:

(I) The child will be unable to testify
because of fear.

(II) There is a substantial likelihood,
established by expert testimony, that the
child would suffer emotional trauma from
testifying in open court.

(ITI) The child suffers a mental or other
infirmity.

(IV) Conduct by defendant or defense
counsel causes the child to be unable to
continue testifying.
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(ii) If the court finds that the child is

likely to be unable to testify in open

court for any of the reasons stated in

clause (i), the court shall order that the

child's deposition be taken and preserved

by videotape. -

(iii) The trial judge shall preside at the
--videotape deposition of a child ‘and shall =~

rule on all questions as if at trial. The

only. other persons who may be permitted to

be present at the proceeding are—

(I) the attorney for the Government;

(II) the attorney for the defendant;

(III) the child's attorney or guardian ad

litem appointed under subsection (h);

(IV) persons necessary to operate the

videotape equipment;

(V) subject to clause (iv), the defendant;

and

(VI) other persons whose presence is

determined by the court to be necessary to

the welfare and well-being of the child.

The defendant shall be afforded the rights
applicable to defendants during trial,
including the right to an attorney, the
right to be confronted with the witness
against the defendant, and the right to
‘cross-examine the child.

(iv) If the preliminary finding of
inability under clause (i) is based on
evidence that the child is unable to
testify in the physical presence of the
defendant, the court may order that the
defendant, including a defendant
represented pro se, be excluded from the.
.room in which the deposition is conducted.
If the court orders that the defendant be
excluded from the deposition room, the
court shall order that 2-way closed
circuit television equipment relay the
defendant's image into the room in which
the child is testifying, and the child's -
testimony into the room in which the
defendant is viewing the proceeding, and
- that the defendant be provided with a =~ -
means of private, contemporaneous
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communication with the defendant's
attorney during the deposition.
(v) Handling of videotape.-The complete
record of the examination of the child,
including the image and voices of all
persons who in any way participate in the
examination, shall be made and preserved
on video tape in addition to being
stenographically recorded. The videotape
shall be transmitted to the clerk of the
court in which the action is pending and
shall be made available for viewing to the
prosecuting attorney, the defendant, and
the defendant's attorney during ordinary
business hours.
(C) If at the time of trial the court finds that
the child is unable to testify as for a reason
described in subparagraph (B) (i), the court may
admit into evidence the child's videotaped
deposition in lieu of the child's testifying at
the trial. The court shall support a ruling
under this subparagraph with findings on the
record.
(D) Upon timely receipt of notice that new
evidence has been discovered after the original
videotaping and before or during trial, the
court, for good cause shown, may order an
additional videotaped deposition. The testimony
of the child shall be restricted to the matters
specified by the court as the basis for granting
the order.
({E} In connection with the taking of a
videotaped deposition under this paragraph, the
court may enter a protective order for the
purpose of protecting the privacy of the child.
(F) The videotape of a deposition taken under
this paragraph shall be destroyed 5 years after
the date on which the trial court entered its
judgment, but not before a final judgment is
entered on appeal including Supreme Court
review. The videotape shall become part of the
court record and be kept by the court until it
is destroyed.

(c) Competency examinations.-—

(1) Effect on Federal Rules of Evidence.—Nothing
in this subsection shall be construed to
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abrogate rule 601 of the Federal Rules of
Evidence.

(2) Presumption.—A child is presumed to be
competent. '

(3) Requirement of written motion.—A competency
examination regarding a child witness may be

" conducted by the court only upon written motion

and offer of proof of incompetency by a party.

(4) Requirement of compelling reasons.-A
competency examination regarding a child may be
conducted only if the court determines, on the
record, that compelling reasons exist. A
child's age alone is not a compelling reason.

(5) Persons permitted to be present.-The only
persons who may be permitted to be present at a
competency examination are-—

() the judge;

(B) the attorney for the Government;

(C) the attorney for the defendant;

(D) a court reporter; and

(E) persons whose presence, in the opinion of
the court, is necessary to the welfare and
well-being of the child, including the child's
attorney, guardian ad litem, or adult attendant.

(6) Not before jury.—A competency examination
regarding a child witness shall be conducted out
of the sight and hearing of a jury.

(7) Direct examination of child.-Examination of
a child related to competency shall normally be
conducted by the court on the basis of questions
submitted by the attorney for the Government and
the attorney for the defendant including a party
acting as an attorney pro se. The court may
permit an attorney but not a party acting as an.
attorney pro se to examine a child directly on
competency if the court is satisfied that the
child will not suffer emotional trauma as a
result of the examination.

(8) Appropriate questions.-The questions asked
at the competency examination of a child shall
be appropriate to the age and developmental

. level of the child, shall not be related to the_

issues at trial, and shall focus on determining
the child's ability to understand and answer
simple questions.
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(9) Psychological and psychiatric examinations.-
Psychological and psychiatric examinations to
assess the competency of a child witness shall
not be ordered without a showing of compelling

need.

(d) Privacy protection.-—

(1) Confidentiality of information.—(R) A person
acting in a capacity described in subparagraph
(B) in connection with a criminal proceeding
shall- -
(i) keep all documents that disclose the
name or any other information concerning a
child in a secure place to which no person
who does not have reason to know their
contents has access; and
(ii) disclose documents described in
clause (i) or the information in them that
concerns a child only to persons who, by
reason of their participation in the
proceeding, have reason to know such
information. .
(B) Subparagraph (A) applies to-—
(i} all employees of the Government
connected with the case, including
employees of the Department of Justice,
any law enforcement agency involved in the
case, and any person hired by the
Government to provide assistance in the
proceeding;
(ii) employees of the court;
(iii) the defendant and employees of the
defendant, including the attorney for the
defendant and persons hired by the ‘
defendant or the attorney for the
defendant to provide assistance in the
proceeding; and
(iv) members of the jury.

(2) Filing under seal.-All papers to be filed in
court that disclose the name of or any other
information concerning a child shall be filed
under seal without necessity of obtaining a
court order. The person who makes the filing
shall submit to the clerk of the court—

(A) the complete paper to be kept under seal;
and

(B) the paper with the portions of it that
disclose the name of or other information
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concerning a child redacted, to be placed in the
public record.

(3) Protective orders.—(A) On motion by any
person the court may issue an order protecting a
child from public disclosure of the name of or
any other information concerning the child in
--the course of the proceedings, if the court
determines that there is a significant
possibility that such disclosure would be
detrimental to the child.
(B) A protective order issued under subparagraph
() may-—
(i) provide that the testimony of a child
witness, and the testimony of any other
witness, when the attorney who calls the
witness has reason to anticipate that the
name of or any other information
concerning a child may be divulged -in the
testimony, be taken in a closed courtroom;
and - e e '
. (1i) provide for any other measures that
. may be necessary to protect the privacy of
the child.

(4) Disclosure of information.-This subsection
does not prohibit disclosure of the name of or
other information concerning a child to the
defendant, the attorney for the defendant, a
multidisciplinary child abuse team, a guardian
ad litem, or an adult attendant, or to anyone to
whom, in the opinion of the court, disclosure is
necessary to the welfare and well-being of the
child.

(e) Closing the courtroom.-When a child testifies the’
court may order the exclusion from the courtroom of
all persons, including members of the press, who do
not have a direct interest in the case. Such an order

may be made if the court determines on the record that

requiring the child to testify in open court would
cause substantial psycholegical harm to the child or
would result in the child's inability to effectively
communicate. Such an order shall be narrowly tailored
to serve the Government's specific compelling
interest.

" (£) Victim impact statement.=In preparing the

presentence report pursuant to rule 32(c) of the
Federal Rules of Criminal Procedure, the probation
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officer shall request information from the
multidisciplinary child abuse team and other
appropriate sources to determine the impact of the
offense on the child victim and any other children who
may have been affected. A guardian ad litem appointed
under subsection (h) shall make every effort to obtain
and report information that accurately expresses the
child's and. the family's views concerning the child's
victimization. A guardian ad litem shall use forms
that permit the child to express the child's views
concerning the personal consequences of the child's
victimization, at a level and in a form of
communication commensurate with the child's age and
ability.

(g) Use of multidisciplinary child abuse teams.-—

(1) In general.—-A multidisciplinary child abuse
team shall be used when it is feasible to do so.
The court shall work with State and local
governments that have established
multidisciplinary child abuse teams designed to
assist child victims and child witnesses, and
the court and the attorney for the Government
shall consult with the multidisciplinary child
abuse team as appropriate.

(2) Role of multidisciplinary child abuse
teams.—The role of the multidisciplinary child
abuse team shall be to provide for a child
services that the members of the team in their
professional roles are capable of providing,
including-— ‘

(A) medical diagnoses and evaluation services,
including provision or interpretation of x-rays,
laboratory tests, and related services, as
needed, and documentation of findings;

(B) telephone consultation services in
emergencies and in other situations;

(C) medical evaluations related to abuse or
neglect;

(D) psychological and psychiatric diagnoses and
evaluation services for the child, parent or
parents, guardian or guardians, or other
caregivers, or any other individual involved in
a child victim or child witness case;

(E) expert medical, psychological, and related
professional testimony;

(F) case service coordination and assistance,
including the location of services available
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from public and private agencies in the
community; and
{(G) training services for judges, litigators,
court officers and others that are involved in
child victim and child witness cases, in
handling child victims and child witnesses.

(h) Guardian ad litem.— o T
(1) In general.-The court may appoint a guardian
ad litem for a child who was a victim of, or a
witness to, a crime involving abuse or
exploitation to protect the best interests of
the child. 1In making the appointment, the court
shall consider a prospective guardian's
background in, and familiarity with, the
judicial process, social service programs, and
child abuse issues. The guardian ad litem shall
not be a person who is or may be a witness in a
proceeding involving the child for whom the

-~ - guardian is appointed. : o - s

(2) Duties of guardian ad litem.—A guardian ad
litem may attend all the depositions, hearings,
and trial proceedings in which a child
participates, and make recommendations to the
court concerning the welfare of the child. The
guardian ad litem may have access to. all
reports, evaluations and records, except
attorney's work product, necessary to
effectively advocate for the child. (The extent
of access to grand jury materials is limited to
the access routinely provided to victims and
their representatives.) A guardian ad litem
shall marshal and coordinate the delivery of
resources and special services to the child. A
guardian ad litem shall not be compelled to.
testify in any court action or proceeding .
concerning any information or opinion received
from the child in the course of serv1ng as a
guardian ad litem.

(3) Immunities.—A guardian ad litem shall be
presumed to be acting in good faith and shall be
immune from civil and criminal liability for
complying with the guardian's lawful duties
described in. paragraph (2). . .

(i) Adult attendant.—A child testifying at or
attending a judicial proceeding shall have the right
to be accompanied by an adult attendant to provide
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emotional support to the child. The court, at its
discretion, may allow the adult attendant to remain in
close physical proximity to or in contact with the
child while the child testifies. The court may allow
the adult attendant to hold the child's hand or allow
the child to sit on the adult attendant's lap
throughout the course of the proceeding. An adult
attendant shall not provide the child with an answer
to any question directed to the child during the
course of the child's testimony or otherwise prompt"
the child. The image of the child attendant, for the
time the child is testifying or being deposed, shall
be recorded on videotape. .

(j) Speedy trial.—In a proceeding in which a child is
called to give testimony, on motion by the attorney

. for the Government or a guardian ad litem, or on its
own motion, the court may designate the case as being
of special public importance. In cases so designated,
the court shall, consistent with these rules, expedite
the proceeding and ensure that it takes precedence
over any other. The court shall ensure a speedy trial
in order to minimize the length of time the child must
endure the stress of involvement with the criminal
process. When deciding whether to grant a
continuance, the court shall take into consideration
the age of the child and the potential adverse impact
the delay may have on the child's well-being. The
court shall make written findings of fact and :
conclusions of law when granting a continuance in
cases involving a child.

(k) stay of civil action.—If, at any time that a cause
of action for recovery of compensation for damage or
injury to the person of a child exists, a criminal
action is pending which arises out of the same
occurrence and in .which the child is the victim, the
civil action shall be stayed until the end of all
phases of the criminal action and any mention of the
civil action during the criminal proceeding is
prohibited. As used in this subsection, ‘a criminal
action is pending until its final adjudication in the
trial court.

(1) Testimonial aids.—-The court may permit a child to
use anatomical dolls, puppets, drawings, mannequins,
or any other demonstrative device the court deems
appropriate for the purpose of assisting a child in
testifying.

Victim and Witness Rights 83



\



L February 27

' 11:00-1:00

. 1:00-1:10.

1:10-3:00

3:00-3:10
3:10-5:00

Child Sexual Abuse Tn Tndian Country l ? 3 5--0 7

February 27 & 28,2000
Sheraton Tucson Hotel & Suites

3151 East Grant Road, Tucson, AZ 85712

PROPERTY OF

National Crimi i \
Bt 3000 riminal Justice Re_ference Service (NCJRS)

Registration Rockville, MD 20849-6000

Welcome And Invocation
Isaac Dog Eagle
Standing Rock Siowux Tribe

- Debunking Common Misperceptions About Child Sexual

Abuse

An Examination of why the Legal System has oftentimes failed the
victims of child sexual abuse and the reliability of childrenas
witnesses

Richard Ducote
Attorney at Law
New Orleans, La

Geraldine Benally
District Prosecutor
Navajo Nation

Break _

Federal And Tribal Definitions Cf Child Sexual Abuse
An Examination Of The Federal Criminal Statutes And Tribal
Criminal And Civil Laws Governing Child Sexual Abuse And How
Each Court System Adjudicates Cases.

Honorable John St. Clair
Chief Judge- Shoshone & Arapaho Tribal Court

Dovi Arter
Victirm Service Coordinator-Arizona

Sandy Hansen ,
Asst. U.S. Attorney-Arizona







February 28

8:00—8:70

:10-10:00

10:00-10:10

10:10-12:00

Noon-1:00

Welcome And Invocation

tHHonorable 1.9. Jones ‘
Chief Fudge Sisseton Wahpeton Siousx Tribal Court

Gene Thin Eik '
University Of South Dakota-Vermillion, S.D.

Examining Child Sexual Abuse In Indian Country

An Examination Of The Prevalence Of Child Sexual Abuse In Indian
Country, The Sociological Factors, And Cultural Impact Of Child
Sexual Abuse On Indian Families. .

Gene Thin Elk

Co-Founder Of The “Red Road Approach”
Uimiversity Of Sowuth Dakota

Vermillion, S.D.

Break

Coordinating The Tribal And Federal Investigation Of
Child Sexual And Pre-Trail Detention

- An Examination Of How Child Sexual Abuse Is Investigated, Federal

And Trival Reporting Requirements, Interrogating Child Victims,
And Coordination Between Tribal And Federal Authorities On
Pre-Trail Release. Discussion Of Apparent Reluctance Of Other
Jamily Members To Testify In Child Sexual Abuse Cases.

Carl Free
Chief Of Police- Crow Creek Tribal [Police
Fort Thompson, S.D. ‘

John Eliis

Former 7.8.9. Agent
Pierve,S.D.

Working Lunch-
Protecting the Children of Indian Country
Cecelia Fire Thunder






1:00-3:00

3:00-3:70

3:70-5:00

Evidentiary Jssues In Child Sexual Abuse Cases .

An Examination Of The Medical Evidence Of Child Sexual Abuse,
Issues Surrounding The Questioning Of Victims And The Testimony
Of Abused Children Induding Corroborating Testimony.
Psychological Evidernce Of The Child Abuse Syndrome, Use Of

" Hearsay Exceptions In Child Sexual Abuse Cases And Other

Evidentiary Jssues.

Dr. Richard Kaplan
University Of South Dakota School Of Medicine

Siowx Falls, S.D.
Break

Seasons Of Change : Understanding Purpose In Times Of
Confusion.

Working with Child Victims of Abuse anid Inspiring both Children aricd
those wio work with them to rise above the events of their lives .

Luke Yellow Robe
Children’S Home Society
Keystone,S.D. '

Sponsored By Northern Plains Tribal Judicial Institute
Under A Grant From The Department Of Justice,

Offfice For Victims Of Crime






List of Presenters and Bibgraphies

‘ ' Child Sexual Abuse in Indian Country
' February 27 & 28, 2000
Tucson,AZ.

Honorable Isaac Dog Eagle
Standing Rock Sioux Tribe

P.O. Box 363

Fort Yates, North Dakota 58538
Phone 701-854-3807

Isaac is presently a tribal councilman for the Standing Rock Sioux Tribe
representing the Little Eagle District. He was formerly a Juvenile Court
Judge for the Standing Rock Sioux Tribal Court and is an advocate of
utilizing traditional native beliefs and practices in dispensing justice in
Indian country.

Honorable John St. Clair

Chief Judge - Shoshone & Arapahoe Tribal Court
@ ro. sox 608

Ft. Washakie, Wyoming 82514

307-332-7094

Judge St. Clair is currently the Chief Judge of the Shoshone and Arapahoe
Tribal Court in central Wyoming, located on the Wind River Reservation. He
received his high school diploma from Haskell Institute, Lawrence,Kansas
in 1961. He received his BA in 1971 and his JD in 1973 from the

University of Wyoming. In 1981 he was admitted to the Wyoming State Bar

and is currently in good standing.

In 1979-81 he assisted in investigating irregularities in royalty reporting
and accounting by oil companies holding leases in the reservation that
resulted in the Indian Mineral Leasing Act of 1982. in 1987 he wrote a
comprehensive law and order code creating the tribal court which was
enacted in 1988 replacing the CFR court.

While in law school he was awarded the J.J. Hickey Law Scholarship and in
1996 he was the recipient of the Outstanding Alumni award by the
_ . University of Wyoming. He currently serves as Chairman of Wyoming Legal






Services, Inc. Board and is a member of the Board of Directors of the
‘ . National Indian Justice Center. He is also a member of the Fremont County
Bar Association, the Native American Bar Association and the Wind River

Bar Association.

B.J. Jones

Northern Plains Tribal Judicial Institute
University of North Dakota School of Law
P.0. Box 9003 '

Grand Forks, North Dakota 58202
701-777-6176

B.J. directs the Northern Plains Tribal Judicial Institute at the University
of North Dakota School of Law which provides training and technical
assistance to 21 tribal courts in the Northern Plains area. He also serves
as Chief Judge for the Sisseton-Wahpeton Sioux Tribal Court and Chief
Justice for the Turtle Mountain Band of Chippewa Indians Tribal Court. He
graduated from the University of Virginia School of Law in 1984.

‘ Gene Thin Elk -
P.0. Box 501 ‘

Vermillion, South Dakota 57069

605-677-5426 .

Gene is an internationally known consultant in the area of Indigenous
healing methods dealing with recovery from substance abuse and
associated lifestyles in a manner called the “Red Road Approach.” Gene is
Lakota from Sicangu Nation (Rosebud Sioux Tribe) and is a believer in the
Lakota way of Life. He originated the Red Road Approach to the therapeutic
“wholistic” healing process by incorporating the modern medical model of
addressing disease in thee traditional Lakota healing methods which
address the disease of personhood and social structure. These healing
applications are appropriate to all of humankind.

Red Road Approach workshops and seminars have been presented to

schools, colleges, universities, traditional Native ceremonial gatherings,

prisons, business corporations, Christian gatherings and many other forms

of healing gatherings. These have taken place in 45 states in the United
‘ States and several different Canadian provinces.






He has worked for tribally owned enterprises in the area of human
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human resources models based upon traditional indigenous culture beliefs

and values.

Mr. Thin Elk earned his bachelors’s degree in Health and Physical Education
and is a Master’s Candidate in Educational Administration. He is also an
adjunct instructor for the Alcohol and Drug Abuse Studies Program, and
Native American Cultural Advisor for the University of South Dakota.

Carl A. Free

Chief of Police

BIA Law Enforcement
P.O. Box 139

Fort Thompson, SD 57339
605-245-2351

Carl is currently the Chief of Police for the Bureau of Indian Affairs in
Fort Thompson, South Dakota. He started his law enforcement career in
1979 as a village officer in Winnebago, Nebraska. Since that time he has
served as a city officer in Pender, Nebraska and deputy sheriff for the

- Dakota County Sheriff’s Department in Dakota City, Nebraska. HE became

of BIA law enforcement officer in 1987 and became the BIA Criminal

Investigator for the Sisseton Agency in 1997, and served in that position
until he became the Chief of Police in Fort Thompson.

Carl received an award from the US Attorney’s Office in 1998 for his work
with victims of crime. Much of his work involves the investigation of
sexual and physical abuse of children. Carl is actively involved in

~ conducting trainings for all tribal programs in child sexual abuse

" investigation, mandatory reporting and background investigations.

Carl has set up a protocol for victims of sexual abuse who are interviewed
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for law enforcement and others.

Dr. Richard Kaplan
Department of Pediatrics
USD School of Medicine
1100 S. Euclid Avenue
Sioux Falls, SD 57117-5039
605-357-7650

Dr. Kaplan is an Associate Professor of Pediatrics at the University of
South Dakota School of Medicine. He came to the University of South
Dakota with a primary focus of nurturing a special interest in the medical

- __evaluation of child maltreatment into essentially a full-time- medical

specialty. Before going to medical school at age 30, Dr. Kaplan served as a
psychiatric social worker having receive his Master in Social Work from
St. Louis University. His current position as medical director for inpatient
and outpatient pediatric child abuse programs at South Dakota Children’s
Hospital in Sioux Falls enables him to blend his social work and pediatric
backgrounds and provided specialized care in a multidisciplinary setting.

Dr. Kaplan’s main interests medically focus around serious and life
threatening child physical abuse with special interest in Shaken Baby
Syndrome and child sexual abuse. Since opening April 1, 1998, the
outpatient sexual abuse center at South Dakota Children’s Hospital, known
as Child’s Voice, has evaluated over one hundred children. The inpatient
program continues to grow and now evaluates on the average of two to
four patients per week.






Geraldine Benally

‘ . District Prosecutor

P.O. Box 1438
‘Window Rock, AZ.86515

Dori Arter

Victim Witness Specialist
110 S.Church Suite 8310
Tucson, AZ. 85701

Sandy Hansen

Asst. U.S.Attorney- District of Arizona
110 S.Church Suite 8310

Tucson, AZ. 85701

Luke Yellow Robe

Cultural Relations Director
Children’s Home Society
2410 South Rockerville Road
‘ Rapid City, SD 57701-9277
' 605-343-5422

-Luke Yellow Robe is Cultural Relations Director with Children’s home

~ .Society. Children’s Home. provides a home, therapeutic care, and special
education for children, ages 4-12, with severe emotional disturbances and
behavioral disorders. Most are victims of extreme abuse and neglect. Prior
to Children’s Home Luke served as an Investigator for the Rapid City

- Sheriffs Department for 11 years, attended and graduated from the FBI
National Academy in Quantico Virginia. Married wife Sandra, 4 children,
Brandon, Amanda, Brittany, and Lance. '

Cecelia Fire Thunder
P.0.Box 990

Martin S.D. 57551
(605)-455-2244

Tecelia is an internationally known motivational speaker and facilitator
on issues of wellness, personal responsibility and community healmg
Cecelia is known for her expertise, high energy level and humorous,

‘ positive attitude. According to Cecelia, the key to healing Indian
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communities is celebrating the “Indianness” of all native peoples. She
works for Cangleska Inc. on the Pine Ridge Indian reservation, a program
devoted to ending violence against women and children on the Pine Ridge
Indian reservation. :

Richard Ducote
Attorney at Law

Suite 530

1100 Tulane Avenue
New Orleans, LA 70122
504-524-0095

Fax: 504-524-0625

Richard has achieved a rare record of child advocacy successes in his
twenty years of practicing law. He helped create the Tulane University
School of Law’s Juvenile Law Clinic which trains both law students and
social works to advocate zealously for the rights of children. From 1978-
1981 he personally represented hundreds of abused children in foster care
litigating termination of parental rights proceedings in all parishes in
Louisiana. In 1984 he began representing victims of child sexual abuse and
domestic violence in tort, custody and TPR cases. He has appeared on
Oprah, the Donahue show, CNN, Sixty Minutes, Leeza., and other shows. The
New Orleans Times-Picayune described him in a 1987 feature story as
“raising hell for children in courtrooms all over the country.”
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CHAPTER 3  ° QFFENSES AGAINST PERSONS

Section 7-3-1 Assault

Any person wno attempts or threatens
bodily harm to another person through the use of unlawful
force or violence shall be deemed gquilty of a misdemeanor
and upon conviction thereof shall be sentenced to a fine of
twenty (20) dollars or shall be required to furnish a geace
bond, or both.-

Section 7-3-2 Assault and Battery '

Any person who shall willfully strike
another person or- otherwise inflict bodily injury, or who
shall by offering violence cause another to harm himself
shall be deemed guilty of a2 misdemeanor and upon conviction
thereof shall be sentenced to 180 days payable and in
appropriate cases ordered to make restitution for the
benefit of the injured party.

Section 7-3-3 Abduction

Any person who shall willfully take away
or detain another person acgainst his will or without the
consent of the parent or other parson having lawful care or
charge of him, shall be deemed quilty of a misdemeanor and
upon conviction thereof shall be sentenced to 180 days
payable,

Section 7=-3-4 . Child Neglect

Any person responsible for a child's
welfare who fails or neglects to provide adequate care,
maintenance, supervision, education, medical ox surgical
care including failing to or refusing to send children to
school shall be guilty of a misdemeanor and upon conviction
thereof shall be fined not less than $100.00 nor more than
$500.00 or imprisoned not more than 6 months, or both.

Section 7-3-5 . Child Abuse

any person who inflicts or causes physical
or mental injury, harm or imminaent danger to tha physical or
mental health or welfiare of a child other than by accident, .
including abandonment, excessive or unreasonable corporal

Pagq No. 3
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punishment, malnutrition or substantial risk thereof, is
quilty of a misdemeanor and upon conviczion thereof shall be

fined not less than $500.00 nor more than $5,000.00 or
-~ imprisonéd not more than one~yeary - Or=bothr = = —mrmrus ce i e

Section 7-3-6 goliciting to Engage in Illicit Sexual
Behav-or

Any person who. solicits, procures or

or sexual intrusion is guilty of a misdemeanor, and upon
conviction thereof shall be imprisoned not more than one ,
year or fined not less than $500.00 nox more than $5,000.00 -
or both. '

Section 7-3-7 . Immoral or Indecent Act

any person taking immodest, immoral or
indecent liberties, including but not limited to touching,
fondling or masturbating with any person or causing or
encouraging another perscn to commit with him any immoral or
indecent act is guilty of a misdemeanor and upon conviction
thereof shall be imprisoned not more than one year or fined
not less than §500.00 nor more than §5,000.00 or both.

Section 7-3-8 Other Acts Prohibited Againét Children
Any person who: '

o (1) Causas, encourages, aids, or
contributes to a child's violation of any law; or

"(2) Causes, encourages, aids, or permits
a child to enter or remain or be employed in house of :
prostitution; or ‘

(3) Commits any indecent oxr obscene act -
in the presence of a child; or :

(4) Sells, gives or otherwise furnishes é"l

child alcohol or any drug prohibited by tribal or fedgral

‘law without ‘a physician's prescription; or

(s) Causes, encourages, aids, or

" contributes to the endangering of a child's health, welfare-.— ..

or morals, including using, employing or permitting a child;

(a) Ia any business enterprise which is

————————
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The Law and Order Code of the Shoshone and Arapahoe Tribes
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injurious or dangerous to the healti,
welfare and morals, life or physical
safety of the child;

() In any place for any medicant
purposes;

(c) To be exhibited for the purpose of
displaying any deformity of a child except
to physicians; -

(d) Irn any obscene or indecent exhibition
or practice is gquilty of a misdemeanor and upon conviction
thereof shall be fined not less than $500.00 nor more than
$3,000.00 or imprisoned for not more than one year or both.

Section 7-3-9 - Abuse of Spousa, Handicapped or Elderly
Persons . A -

Any person who willfully and knowingly
ccmmits any act of physical or mental abuse which results
in injury upon his or her spouse or any handicapped person
or anyone over 60 years of age shall be deemed guilty of a
misdemeanor and upon conviction thereof be ordered to seek
and complete treatment and/or counseling for a period not
to exceed 90 days after which a report must be submitted to
the court showing that. If the defendant fails to abide by
the order, he or she shall be arrested and brought before a
judge and sentenced to six (6) months inmprisonment.

CHAPTER 4 " QFFENSES AGAINST PUBLIC ORDER AND DECENCY
_Section 7-4-1°' ' Carrying a Concealed Weapon -

Any person who shall go about in public
places armed with a dangerous weavon concealed on or about
his person, unless he has a valid permit to carry it, is
guilty of a misdemeanor and upon conviction thereof shall be
sentenced to fifty days payable, and the weapon so carried
may be confiscated.

Section 7-4-2 Inhaling Noxious Substances
Any pefson who:

) (1) Shall knowingly and deliberately,
inhale the fumes of any gasoline, airplane glue or any other
noxious substance for the purpose of producing intoxication

orx; :
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restrictive facility pending court disposition or execution
of a court order for placement or commitment.

S e s e s 2= s s (@)= =" Datent jon=FaciYity™ "= A physically T

restrictive facility which has been approved or licensed by
the Bureau of Indian Affairs Department of Social Services,
or Wyoming Department of Public Assistance and Social Ser-

vices or the Shoshone and Arapahoe Tribes.

(10) "Domicile” -~. The place where a
- person has their true, fixed and permanent home and to .
"which, whenever absent, he has the intention of returning.

(11) "Extended Family" - A person over
the age of eighteen and who is the child's grandparent, aunt
or uncle, brother or sister, brother-in-law, or sister-in-
law, niece or nephew, first or second cousin, or step-
parent.

(12) “Guardian" - A person other than the
parent who is by law responsible for that child.

(13) "Guardian Ad Litem" - A guardian
appointed by the court to represent or defend a child in any
action to which he is a party.

(14) "Guardianship" - The office, duty ox
authority of a guardian. Also the relationship subsisting
between guardian and ward.

(15) "Imminent Danger” - Includes
threatened harm and means a statement, overt act, condition
, or status which represents an immediate and substantial risk
i of physical, sexual or mental abuse or injury.

(le) "Indian" - A person who is:

a) An enrolled member of any Indian
Tribe;

b) Eligible for enrollment in any
Indian tribe and a biological child of an
enrolled member of an Indian tribe; or

c) A descendant of a member of any
Indian tribe who is a resident or
domicilliary of the Wind River Reser-

cultural contacts with ths Wind River
Reservation.

Page No. 3
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adoption oOr .as otherwise defined by law or tribal custom.

(24) "Shelter Care" - A temporary home
or facility which does not physically restrict the freedom
of a child that provides food, clothing and shelter pending
court disposition of a court order for placement.

(25) "Substantial Risk" - Means a strong
possibility as contrasted with a remote or insignificant
possibility.

(26) "Sexual Abuse" - Injury to the
genital organs of a child in attempt of carnal knowledge
falling short of actual intercourse.

(27) "Status Offense" - Non-criminal
behavior of a minor which violates tribal laws that apply
only to minors, such as curfew, delinquency, ligquor, etc.

(28) "Status Offender™ - A minor who
commits a status offense within the jurisdiction of the Wind
River Children's Court.

CHAPTER 2. THE CQURT SYSTEM
Section 3-2-1. Establishment

There is at Title I, Ch. 3, Sec., 1, estab-
lished for the Shoshone and Arapahoe Tribes of the Wind .
River Indian Reservation a court to be known as the Shoshone
and Arapahoe Children's Court.

The Shoshone and Arapahoe Children's Court
shall consist of a judge as appointed by the Joint Business
Council, acting pursuant to this Law and Order Code.

Section 3-2-2. Powers and Duties

No adjudication upon the status of any
child in the jurisdiction of the Children's Court shall be
deemed criminal or be deemed a conviction of a crime, unless
the Children's Court refers the matter to the adult tribal
court. Therefore, the disposition of a child or of evidence
given shall not be admissible as evidence against the child
in any proceedings in another court.

Section 3-2-3, Authority of Court

(1) The Children's Court is authorized
to cooperate fully with any federal, stata;-tribal, public -~
or private agency to participate in any diversion,
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terms and conditions of probation or parole arising out of a
sentence incurred while a minor, but only if the child
leaves or is expected to leave the Wind River Reservation. . ..

Secticn 3-1-%6 Definitions

For the purpose of this code the words and
' pPhrases shall have the meanings respectively ascribed to
them.
R === - (1) - "aAbandon" -+ When 'a parent, - - -~ - = -
guardian, custodian or other person responsible for the
welfare of a child: :

a) Leaves the child without
communication, or

b) Fails to support the child and

there is no indication of that person's
willingness to assume his parental role
for a period in excess of one (1) year.

(2) "Abuse” - Inflicting or causing
Physical or mental injury, harm or imminent danger to the
physical or mental health or welfare of a child other than
by accidental means, including abandonment, excessive or un-
reasonable corporal punishment, malnutrition or substantial
risk thereof.

) , (3)  "Adult" - A person eighteen (18)
years of age or older. : ,

(4) “Children's Court" - The Shoshene
and Arapahoe Tribal Court when exercising jurisdiction under
this code,

(S) "Children's Court Judge" - A duly
appointed judge of the Shoshone and Arapahoe Tribal Court
when exercising jurisdiction under this code.

(6) "Custodian" - person, agency,
organization or institution who has legal and physical
custody of a minor and who is obligated to provide food,
shelter and supervision to the minor.

(7) "Delinquent Act" - An act which if
committed by an adult is designated as a crime under this
code or if on probation, an act which violates the condi-
-tions of that probation, or an act which violates Title VIiI,
Section 7-3, of this Law and Order Code.

: (8) "Detention” - The placement of a
person under eighteen (18) years of age in a physically
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' OVERVIEW OF FEDERAL STATUTES
REGARDING CHILD SEXUAL ABUSE

| Kahren E. Schreier
United States Attorney
District of South Dakota

SEXUAL OFFENSES UNDER CHAPTER 109A, AND INCEST

All the felony sexual abuse offenses under Chapter 169A are major felonies that
can be used in prosecutions under either § 1153 or § 1152, regardless of the tribal
affiliation of the offender or victim. There are four substantive statutes: aggravated
sexual abuse (§ 2241), sexual abuse (§ 2242), sexual abuse of a minor (§ 2243), and |
abusive sexual contact (§ 2244). Until -September 13, 1994, § 2245 contained the
pertinent definitions. With passage of the Violent Crime Control and Law Enforcement
Act of 1994, a new potentially capital offense, sexual abuse resulting in death, was
added as § 2245', and the definitions were moved to § 2246. New sections were also

added relating to punishments for repeat offenders (§ 2247)? and restitution to victims

(§ 2248).

! The death penalty is only applicable if the tribe has opted in under § 3598. Thus, if
the tribe has not opted in, the punishment is life in prison for any type of sexual abuse in Chapter
109A that results in death. If the tribe has opted in, the offense is capital.

2 The maximum penalties stated in the discussions below are for first-time offenders
in cases not resulting in death. Pursuant to § 2247, recidivists face a maximum penalty of up to
twice what would be otherwise authorized. A recidivist for these purposes is a person who
commits at Chapter 109A offense after he has a final conviction for a Chapter 109A offense or

similar state offense.



Incestis also a § 1153'major felony. It is not defined in federal law and must be
assimilated from state statutes.

A. DEFINITIONS -

1. Critical Terms in Definitions
To understand the differences between the Chapter 109A offenses, it is

|mportant to know the dlfference between a sexual act and a sexual contact. Conduct

that mcludes a sexual act is treated much more senously than conduct that mcludes

only sexual contact.

The common misconception is that "penetration" involves an actual intrusion,
however slight, into the interior of the vagina or the rectum. As will be discussed more
fully below, that is not required.

2. Sexual Acts ~ § 2246(2)
a.  Penis to vulva or anus
Section 2246(2)(A) defines one form of sexual act: "contact
between the penis and the vulva or the penis and the anue. "It

specifically states that “contact involving the penis occurs upon -

penetration, however slight." So, if the penis "penetrates” either the vulva

‘or the anus, the defendant has engaged in a sexual act.

‘ Note that the anatomical terms used are "vulva" and “anus,” ng_t
“vagina " and "rectum.” The "vulva" is commonly held to mean the
gxtgmaj genltal organs of the female mcludrng specifically the labia

majora or outer Iabla lt mcludes the area lmmedtately guqu_dg the




| Qaginal opening, between the labia m‘ihora and the labia majora.
Sim?larly, the "anus” is the tissue that constitutes the opening of the
rectum, which includes the outér surface of that tissue.

b. Oral séxual acts

Section 2246(2)(B) defines the second type of sexual act: contact
between the mouth and the penis, vulva, or anus. Unlike with §
2246(2)(A), discuséed above, "contact" is not defined and there is no
requirement of "penetration."” Note also that fhe‘ terms used are again
"vulva" and "anus," such that oral contact with the external surfaces would
fall within the definition of a sexual act.

c. Digital penetration

Section 2246(2)(C) defines the third type of sexual act:
“benetration, however slight, of the anal or genital opening of another by |
a hand or finger or by any object, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person."

First, this type of sexual act always requires the specified unlawful
intent. Second, it need not be the defendant whose sexual desires are
intended to be aroused or gratified. Third, the anatomical terms change
from "vulva" and "anus" to "genital opening" and "anal opening."
Penetration through clothing is sufficient to support a prosecution under
this statute.

d. Direct touching of child’s genitalia



The Violent Crime Control and Law Enforcement Act of 1994

intentional touching, not through the clothing, of the genitalia of another

intent as § 2246(2)(C). The touching is not restricted to touching with the

defendant's hands or'ﬁngérs, and the victim's full "genitalia” are included.

probably does not include the victim's anus, bdttocks, groin, inner thighs,
or breasts.
3.  Sexual Contact — § 2246(3)
Sexual contact is defined as "the intentional touching, either directly or
~ through the clothing; of the genitalia, anus, groin, breast, inner thigh, or buttocks
of any person with an intent to abuse, humiliate, harass, degrade, or arouse or ‘
gratify the sexual desire of any person.” |
The requisite intent is the same as that requiréd under § 2246(2)(0) and
(D) for digital penetration and diréct genital touching. The term "“clothing” is not
limited to wearing apparel. A touching through a blanket may qualify.
B. AGGRAVATED SEXUAL ABUSE -- 18 U.S.C. § 2241
Aggravated sexual abuse is the most serious of the four substantive sexual y
abuse ‘statutes. It always involves a se*ual act, rather than sexual contact, and |

attempts to commit aggravated sexual abuse alsb constitute in themselves aggraVated

pefson who has not»'r‘;érér_{éd the aQ; Bf'{é.rlt. requifes the séme unlawful

. added a new type of sexual act in § 2246(2)(D). It consists of "the '

" However, since "genitalia" commonly means one's reproductive organs, it =~

- sexual abuse. There is no sﬁo‘usal immunity, so committing these acts upon one's SR




spbuse is crimiﬁal.

There are several ways to commit aggravated sexual abuse. The maximum
penalty in each caée is life imprisonment, unless the offense causes death, in which
case the penally is death where thé tribe has opted for the death penalty, and life in
prison if the tribe has not. In addition, for violations of § 2241(c), Aggravated Sexual
Abuse with Children, the pena'lty for second offenders is a mandatory term of life in
prison, if the death penalty is inapplicable.

1. ~ By Force or Threat -- § 2241(a)

One type of aggravated sexual abuse occurs when the defendant
knowingly causes another person to engage in a sexual act by either using force
against the victim, or threatening or placing the victim in fear that someone will
be killed, kidnapped, or subjected to serious bodily injury.

The force requirement may be satisfied by showing the use or threatened
use of a weapon,; sufficient force to overcome, restrain, or injure a person, or the
use of a threat of harm sufﬁcient to coerce or compel submission by the victim.
A victim's will can be overcome by threats to harm a third person, usually the
victim's child.

2. By Rendering the Victim Incapable of Refusing
- § 2241(b)

Section 2241(b) provides that it is also aggravated sexual abuse when,
essentially, the defendant knowingly makes the victim 'incapable of refusing to

engage in a sexual act and "thereby" engages in the sexual act with the victim.



The theory is that deliberately causing a person to be unable to assert his or her
will is as reprehensible as overcoming the victim's will with force or threats. ‘

There are two ways of causmg the victim to be mcapable of refus:ng

consent.
a. Rendering victim unconscious

The defendant comrnits aggravated sexual abuse if he kndWingly

Trenders the vuctlm unconscnous and "thereby" engages ina sexual act
with the unconscious vnctlm -
b.  Administering intoxicants
The defendant also commits aggravated sexual abuse if he‘
knowingly administers a drug, intoxicant, or other similar .s'ubstance to the |
* victim by force or threat of force, or without the victim's knowiedge or
permission, and 'thereby" "'substantially impairs th'e ability of [the victim] I: e
to appraise or control conduct" and engages in a sexual act with the
impaired victim.
So, if the defendant spikes the victimfs drinks without her
" _ knowledge and gets her so drunk that she cannot understand whatis 3
d_:"going on well enough to refuse him sex, he has committed forcible'rape- Co
as if he had held a gun to her head® R

3. With Children Under 12 -- § 2241(c)

7% " The sentencing guldelmes also equate force or thireats with the forcible or -
surreptitious adnumstratnon of intoxicants. See U.S.S. G § 2A3.1(b)(1).

o e




Itis aggravated sexual abuse for‘ the defendant to engage--or, as noted

‘ above, attempt to engage—in a sexual act with a child under 12. Period. There
is no requifement of threats, force, uhconsciousness, or impairment. It is also a
strict liability offense with re.spect to the age of the child. 18 U.S.C. § 2241(d).

Unlike the case with statut‘ory rape 6f a child between 12 and 16, which is
contained in § 2243(a) and discuésed below, in a prosecution for aggravated
sexual abuse with a child under 12, the age of the defendant does not matter.

So long as the victim is under 12, there is no minimum age requirement for the
defendant. Theoretically, a seven-year-old boy could be proceededvagainst as a
juvenile offender for engaging in a sexual act with a girl aged 11 years and 11
months. Of course, the girl would be equally liable for engaging in the sexual
act with the boy.

. On September 23, 1996, Congress added a new crime to § 2241(c),
making it a separate federal offense to cross a state line with the intent to
engage in a sexual act with a child under 12. This new crime is not specific to
Indian Country, and does not include crossing into or out of Indian Country with
the required intent. It could be used in an Indian Country prosecution, if, for
example, it could be proven that the suspect crossed from one state to another
with the intent to sexually abuse a child under 12 in Indian Country, even if the

suspect was stopped before he was able to complete, or even initiate, the act.*

‘ The amendment to § 2241(c) was part of the Amber Hagerman Child Protection
Act of 1996, which was incorporated in an appropriations act in the waning days of the
Congressional session. The Amber Hagerman Child Protection Act also adds to § 2241(c) the
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) a’Q’g’raVated sexual abuse by use of force or aggravated sexual abuse of a person

C. SEXUAL ABUSE -- 18 U.S.C. § 2242
Sexual abuse is the second most serious of the four substantive sexual abuse '

statutes. It, too, always involves a sexual act rather than sexual contact, and attempts

e e e T e oo e TSI TS S SRS TRSOTE TR SN T TS R AT R SIS L T AR LT e aE T es

“to commit sexual abuse also constitute sexual abuse in themselves. Agam there is no

spousal immunity, so committing these acts upon one's spouse is criminal.

There are two types of sexuél abuse. Neither is a lesser included offense of

incapable of consenting.
The maximum penalty for sexual abuse is 20 years imprisonment, unless the
cfime results in death.
1. Sexual Abuse by Threats -- § 2242(1)
One type of sexual abuse occurs when the defendant knowingly causes
another person to engage in a sexual act by threatening or placing the victim in e
fear, other than the high degree of fear specified in § 2241(a)(2) that someoné
will be killed, kidnapped, or sdbjected to sefious bodily injury.
| Under thié statute, the requirement of threats or placing the victim in fear
' hay be satisfied by showing that fhe threat or intimidation created in the victim’'s .

mind in apprehension of fear of harm to herself or to others. See United States L

new crime of committing sexual abuse "under the circumstances described in subsections (a) and
(b)" with victims between the ages of 12 and 16. This "new crime" is not really new, as
aggravated sexual abuse through the use of force or with a person rendered incapable of refusing
consent was already a serious crime under § 2241(a) or (b), regardless of the age of the victim.
However, as noted above, the penalty for this crime is greatly enhanced for second offenders, who

" . now face a mandatory-term of life imprisonment for non-consensual sexual abuse-of children age -~ -

16 or under.




Y Johns, 15 F.3d 740 (8th Cir. 1994) (féar victim would be rejected by religious
spirits). .

2. | Sexual Abuse of Person Unable to Consent - § 2242(2)

Section 2242(2) makés it sexual abuse to engage in a sexual act with
another person if the victim is either: (A) incapable of appraising the nature of
the conduct; or (B) physically incépable of declining participation in, or
communicating unwillingnéss to engage in, that sexual act.”

Although, as stated above, sexual abuse is ndt a lesser included offense
of aggravated sexual abuse of a person incapable of consenting, the type of
conduct in this instance is similar. If the defendant takes advantage of the victim
by deliberately causing her to be unable to resist, the crime is aggravated sexual
abuse. On the other hand, if the defendant happens across a victim who is
already impaired in her ability to refuse and simply takes advantage of the
fortuitous circumstance, the crime is sexual abuse.

Common applicationé of § 2242(2) include sexual acts with
developmentally handicapped adults or with drunken or stoned victims who
knowingly and voluntarily got drunk or stoned. See e.q., United States v,
Barrett, 937 F.2d 1346 (8th Cir.), cert. denied, 502 U.S. 916 (1991).

D. SEXUAL ABUSE OF A MINOR OR WARD -- 18 U.S.C. 2243
The third type of sexual abuse that also requires proof of a sexual act is sexual
abuse of a minor or ward. As with aggravated sexual abuse and sexual abuse,

attempts are included within the definition of the crime. However, sexual abuse of a



“minor or ward is not a lesser included offense of either aggravated sexual abuse or

sexual abuse. United States v, Amos, 952 F.2d 992 (8th Cir. 1991). .
1. Sexual Abuse ofa Mlnor -- § 2243(a)

ThIS is the federal statutory rapé lan lt cons;sts of engégmg ina sexual
act with a person between the ages of 12 and 16, or crossing a state line with
the intent to do so. Consent' is not a defense, but either (a) a reasonable belief
" that the victim was at least 16, or (b) being married to the victim at the time of the
-offense is a valid defense. Also, the defendant must be at least four years older
than the victim. The government does not have to prove, however, that the
defendant knew f\ow old the victim was, nor that he knew there was a four-year
age difference between them.
The maximum penalty for sexual abuse of a minor that dbes not result in
death is fifteen years in prison. However, if the sexual abuse was perpetrated by e
force or against a person rendered incapable of refusing consent, as defined in
§ 2241(a) or (b), and if the perpetrator has a prior state or federal conviction for
aggravated sexual abuse, then the mandatory penalty is life in prison.
2. Sexual Abuse of a Ward -- § 2243(b)
This crime cons.,istsvof engaging in a sexual act with a perso'n who is in | o
"official detention" and “under the custodial, supervisory, or disciplinary -

authority” of the defendant at the time of the act. There is no age requirement,

° o



but marriage, oddly enough, is a defense.®
"Official detention” is defined at § 2246(5). It includes, among other
things, beiﬁg detained by, or at the dfrection of, a federal officer or employee
»'after charge, arrest, convictibn, or adjudication of jﬁvenile delinquency; or being
in the custody of, or in someone else’s custody at the direction of, a federal
officer or employee for _purpbses incident to the detention, such as
transportation, medical services, court appearances, work, and recreation. It
specifically does not include persons released on baﬁ, probation, or parole.
The maximum penalty for sexual abuse of a ward that does not result in
death is one year in prison.
E.  ABUSIVE SEXUAL CONTACT — 18 U.S.C. § 2244
Abusive sexual contact is the fourth and least serious type of sexual offense in
Chapter 109A. It is contained in § 2244, and the various types parallel the elements of
aggravated sexual abuse, sexual abuse, and sexual abuse of a minor or ward, except
that they involve sexual contact instead of séxual acts. However, abusive sexual
contact is not a lesser included offense of aggravated sexual abuse, sexual abuse or
sexual abuse of a minor, to the extent that these do not require proof of the specific
intent to abuse, humiliate, harass, degrade, or arouse or gratify sexual desires. United

States v. Demarrias, 876 F.2d 674 (8th Cir. 1989).

Sexual contact engaged in under circumstances that would constitute

3 It seems fairly unlikely that a federal officer or employee would be entrusted, in his
or her official capacity, with the detention of his or her spouse.

11



aggravated sexual abuse if the contact had been a sexual act carries a maximum
penalty of ten years unless death results. If the circumstances would have constituted .

sexual abuse sexual abuse of a minor, or sexual abuse of a ward, the maximum

penaltles are three years, two years, and Six months respectwely Under "other
circumstances" that would not fit any of §§ 2241, 2242, or 2243, knowingly engaging in
sexual contact punishable by six months in prison. The misdemeanor offenses, of

| oour;e, canno‘t‘beprosecuted feoerali;/ if both the offehdet aoo; vnctlmare Indlan ST

CHILDREN AS VICTIMS AND WITNESSES
18 U.S.C. 3509
The Crime Control Act of 1990 (18 U.S.C. § 3509 provndes the following special
 alternatives for child victims:
1. - Establishment of a multi-disciplinary team, including representatives from
health social service, law enforcement, and legal service agencies to
coordinate the assistance needed to help child victims.
2. Alternatives to live, in-court testimony, if the child is unable to testify out
of fear or if it would traumatize him. Any videotaped deposition shall be

destroyed five years after the judgment of the trial court, but not before a
final judgment by the Supreme Court.

3. Competence exam, if there is a compelling reason to suspect that the -
child is not competent.
-4, Privacy protection. All documents which disclose the name of the child in
~an abuse case shall be filed under seal and a protective order may be ‘
issued.
5. Closed courtroom, if necessary to prevent substantial psychological harm

~ or if an open courtroom would render him unable to communicate.

‘ @



10.

11.

Victim Impact Statements prepared by the multi'-disciplinary team to
express the crime's personal consequences on the child.

Guardian ad litem to protect the best interests of the child and to attend
all depositions, hearings, and trial proceedings.

Adult attendant for emotional support.

Speedy trial. The court may designate the case as being of special public
importance and may give it precedence over other cases.

Extension of child statute of limitations so that prosecution may not be
precluded before the child reaches the age of 25 years.

Testimonial aids. The child may use anatomical dolls, drawings, etc. to
assist in testifying. ‘



FEDERAL RULES OF EVIDENCE 413, 414 and 415
I, Enactment of Fed. R. Evid. 413, 414 and 415 - .

A Congress enacted these rules to establish a general rule of admissibility for similar
i e ... crimes.evidence.in sexual assault cases.. Congress recognized and.intended.that...-. ...

* this would make the admission of similar crimes evidence in sexual assault cases
the norm, and its exclusion exceptional. These rules were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994.

B. Rule 413 applies to sexual assault prosecutions generally. Rule 414 applies
~ specifically to child molestation prosecutlons and Ruile 415 applies in civil suits
~ premised on sexual offenses. Rule 413 is generally broader in scope than Rule 414
because it incorporates no limitation based on the age of the victims. However,
Rule 414 is broader in one respect because it includes among its predicate offenses
child pornography crimes.

By way of illustration, if a defendant is charged with molesting a child, evidence

that a search of his apartment showed him to be in possession of a large trove of

child pornography would be relevant since it would tend to establish that he has an
abnormal sexual interest in children. In contrast, if a defendant were charged with

raping an adult victim, knowledge that he possessed child pornography would have
relatively little relevance. Rule 414 accordingly includes child pornography

offenses as predicates, while Rule 413 does not. e

C. The trial court must engage in Rule 403 balancing in relation to the evidence
offered under these rules. Rule 403 provides a limited basis for excluding
evidence, though relevant, if its probative value is substantially outweighed by the
danger of unfair prejudice. Exclusion of evidence under Rule 403 is an

extraordinary remedy. United States v. LeCompte, 1997 W.L. 781217.
o Fed. R. Evid. 413-414 supersede Fed. R. Evid. 404(b).

A Rules 413-414 supersede in sex offense cases the restrictive aspects of Fed. R.
Evid. 404(b). In contrast to Rule 404(b)’s general prohibition of evidence of
character or propensity, the new rules for sex offense cases authorize admission
and consideration of evidence of an uncharged offense for its bearing "on any
matter to which it is relevant.” This includes the defendant’s propensity to commit
sexual assault or child molestation offenses, and assessment of the probability or
improbability that the defendant has been falsely or mistakenly accused of such an
offense. ‘

140 Cong. Rec. H8991 (1994) (remarks of principal House sponsor, Rep. -
Molinari); see 137 Cong. Rec. $3238-40 (1991)(statement of Senate sponsors),

David J. Karp, Endmmmmpsnsnund.zmhahIhMLSsx_Qﬁsns:_Cas:und

Lon




Other Cases, 70 Chi.-Kent L.Rev. 15, 18-21-33-34 (1994).

Evidence of offenses for which the defendant has not previously been prosecuted
or convicted is admissible, as well as prior convictions. No time limit is imposed
on the uncharged offenses for which evidence may be admitted; as a practical
matter, evidence of other sex offenses by the defendant is often probative and
properly admitted, notwithstanding very substantial lapses of time in relation to the
charged offense or offenses.

140 Cong. Rec. H8992 (1994)(remarks of Rep. Molinari); see 137 Cong. Rec.
$3240, 4342 (1991)d(similar points in Senate sponsors’ statement); Karp, 70 Chi.-
Kent L. Rev. at 19.

0.  Appellate Decisions

A

The decisions of the Eighth Circuit and other circuits confirm that evidence of
other sexual offenses offered under Rules 413-15 is normally to be admitted. The
Eighth Circuit has held that "Rule 414 and its companion rules...Rule 413...and
Rule 415...are general rules of admissibility in sexual assault and child molestation
cases for evidence that the defendant has committed offenses of the same type on
other occasions," and that the "‘new rules...supersede in sex offense cases the
restrictive aspects of Federal Rules of Evidence 404(b).’" United States v.
LeCompte, 1997 W.L. 781217 (1997). In United States v. Sumner, 119 F.3d 658
(8th Cir. 1997), the Eighth Circuit noted the legislative "presumption favoring
admissibility” under Rule 414. The court further noted the legislative intent that
Rules 413-415 put "evidence of uncharged offenses in sexual assault and child
molestation cases on the same footing as other types of relevant evidence that are
not subject to a special exclusionary rule. The presumption is in favor of
admission." 119 F.3d at 662 (quoting and citing the legislative sponsor).

United States v. Mound is a pending Eighth Circuit case involving admission of
evidence of a prior child molestation crime under Rule 413. The constitutionality
of Rule 413 is at issue. The district court engaged in Rule 403 balancing and
allowed admission of the defendant’s prior conviction for assaulting another 12-
year-old girl. The district court found the prior conviction was relevant and
probative for purposes allowed under Rule 413. On appeal the defendant
challenges the constitutionality of Rule 413.

In United States v. Sumner, 119 F.3d 658 (8th Cir. 1977), the court noted the
legislative "presumption favoring admissibility” under Rule 414. The court further
noted that Rules 413-415 put "evidence of uncharged offenses in sexual assault
and child molestation cases on the same footing as other types of relevant evidence
that are not subject to a special exclusionary rule. The presumption is in favor of
admission.” Id. At 662.



Other appellate decisions have directly upheld the constitutionality of propensity
evidence. In United States v. Enjady, 1998 W.L. 17344 (10th Cir. 1998), the

Court held that admission of a prior sexual assault to show propensity under Rule .
413 did not violate the defendant’s constitutional right to due process. Following

Enjady, in United States v _Castillo, 1998 W.L. 156558 (10th Cir. 1998), the

Court noted the broad historical support for allowing propensity evidence.in.sexual _ ...

“offense cases.
United States v. Guardia, 135 F.3d 1326 (10th Cir. 1998), set forth the following:

Evidence must pass several hurdles before it can be admitted under Rule 413.
First, the defendant must be on trial for "an offense of sexual assault." Second, the .
- proffered evidence must be of "another offense of ... sexual assault.” Third, the
trial court must find the evidence relevant--that is, the evidence must show both
that the defendant had a particular propensity, and that the propensity it
demonstrates has a bearing on the charged crime. Fourth and finally, the trial
court must make a reasoned, recorded finding that the prejudicial value of the
evidence does not substantially outweigh its probative value.

Id. At 1332.

The Court concluded that the exclusion of evidence that a physician charged with

" sexual abuse had improperly touched women other than the victims was not an -

) abuse of discretion. e

Twenty-nine states allow propensity evidence in some category or categories of
sex offense cases. See Reed, 21 Am. J. Crim. L. At 188. In People v, Fitch, 63
Cal. Rptr. 2d 753 (1997), the California Court of Appeals upheld the validity of
sexual offenses to show propensity and rejected constitutional objections.
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18 U.S.C.A. § 3509
UNITED STATES CODE ANNOTATED
TITLE 18. CRIMES AND CRIMINAL PROCEDURE
PART I-CRIMINAL PROCEDURE
CHAPTER 223-WITNESSES AND EVIDENCE
Copr. © West 1997. Allnghnteaerved.
Current through P.L. 104-333, approved 11-12-96
§ 3509, Child victims® and child witnesses® rights
(a) Definitions.~For purposes of this 'netion-

(1)thetenn'adultmdnnt'menmmudultdm‘bedmmbewmn()whomompumunehﬂd&mghom
the judicial process for the purpose of providing emotional support;

(2) the term “child® means a person who is under the age of 18, who is or is alleged to be—
(A) a victim of & crime of physical abuse, sexual abuse, or exploitation; or
(B) a witness to a crime commiitted against another person;

(3) the term “child abuse® means the physical or mental injury, sexual sbuse or exploitation, or negligent
treatment of a child;

(4) the term “physical injury® includes lacerations, fractured bones, burns, internal i mjunes, severe bruising
or serious bodily harm;

(5) the term “mental injury® means harm to a child’s psychological or intellectual functioning which may be
exhibited by severe anxiety, depression, withdrawal or outward aggressive behavior, or a combination of those
behaviors, which may be demoastrated by a change in behavior, emotional response, or cognition;

(6) the term "exploitation® means child pornograpby or child prostitution;
(7) the term *multidisciplinary child abuse team® means s professional unit composed of represeatatives from

health, social service, law enforcement, and legal service agencies to coordinate the assistance needed to handle
cases of child abuse;

(8) the term “sexual abuse® includes the employment, m,mmh&mgmﬁemgmmof
a child to engage in, or assist another person to engage in, sexually explicit conduct or the rape, moleststion,
prostitution, or other form of sexual exploitation of children, or incest with children;

(9) the term “sexually explicit conduct® means actual or simmlated-—
(A) sexual intercourse, including sexual contact in the manner of genital-genital, oral-genital, anal-genital,
_ or oral-anal contact, whether between persons of the same or of opposite sex; sexual contact means the
. intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks of any person with an intent to abuse, bumiliate, barass, degrade, or arouse or gratify sexual desire
of any person;

(B) bestiality;

Copr. © West 1997 No claim to orig. U.S. govt. works



' 18 USCA §3509 - . ' Page 3
(iii) A judicial officer, appointed by the court; and

(iv) Other persons whose presence is determined by the court to be necessary to the welfare and well-
being of the child, including an adult attendant. .

_The child’s testimony shall be transmitted by closed circuit televisioa into the courtroom for viewing snd

"""hearing by the defendant, jury, judge, and public. The defendant shall be provided with the means of private,

contemporancous communication with the defendant’s attomey during the testimony. The closed circuit
tzlevmonhnmmonlhllxdaymﬂwmmnwhah&echﬂdumfymmedefmt'sme.undthe
voice of the judge.

(2) Videotaped deposition of child.~(A) In'a proceeding involving an alleged offense against a child, the
attorney for the Government, the child's attorney, the child’s parent or legal guardian, or the guardian ad litem
- appointed under subsection (h) may apply for an order that a deposition be taken of the child's testimony snd -
that the deposition be recorded and preserved on videotape.
(B)(i) Upon timely receipt of an application described in subparagraph (A), the court shall make a preliminary
finding regarding whether at the time of trial the child is likely to be unable to testify in open court in the
. physical presence of the defendant, jury, judge, and public for any of the following reasons:
{1) The child will be unable to testify because of fear.

(ID) There is 2 substantial likelihood, established by expert testimony, that the child would suffer emotional .
trauma from testifying in open court. :

(III) The child suffers a mental or other infirmity.
(IV) Conduct by defendant or defense counsel causes the child to be unable to continue testifying.

(i) If the court finds that the child is likely to be unable to testify in open court for any of the reasons stated
in clause (i), the court shall order that the child’s deposition be taken and preserved by videotape.

(iii) The trial judge shall preside at the videotspe deposition of a child and shall rule on all questions as if at
trial. The only other persons who may be permitted to be present at the proceeding are—

. (D) the attorney for the Governmeat;
(D) the attorey for the defendant;
mmam'-mmqmmdnmmummm;
(IV) persons necessary to operate the videotspe equipment;
(V) subject to clause (iv), the defendant; snd - |

(VD) other persons whose presence is determined by the court to be necessary to the welfare and well-being
of the child.

 The defendant shall be afforded the rights spplicable to defendants during trial, including the right to an

m:ncy the right to be confronted with the witness against the defendant, and the right to cross-examine the

(iv) If the preliminary finding of inability under clause (i) is based on evidence that the child is unable to
Copr. ® West 1997 No claim to orig. U.S. govt. works
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(E) persons whoee presence, in the opinion of the court, is necessary to the welfare and well-being of the
child, including the child’s attomey, guardian ad litem, or adult attendant.

(6) Not before jury.~A competency examination regarding a child witness shall be conducted out of the sight
and hearing of a jury.

(7) Direct examination of child. ~Examination of a child related to competency shall normally be conducted
by the court on the basis of questions submitted by the attomey for the Governmeat and the attorney for the
defendant including a party acting as an attorney pro se. The court may permit an attorney but not a party
acting as an attomey pro se to examine s child directly on competency if the court is satisfied that the child will
not suffer emotional trauma as a regult of the examination.

(8) Appropriate questions.—The questions asked at the competency examination of a child shall be
appropriate to the age and developmental lovel of the child, shall not be related to the issues at trial, and shall
focus on determining the child’s ability to understand and answer simple questions.

(9) Psychological and psychiatric examinations.~Psychological and psychistric examinations to assess the
competency of a child witness shall not be ordered without a showing of compelling need.

(d) Privacy protection.—~

(1) Confidentiality of information.—(A) A person acting in a capacity described in subparagraph (B) in
connection with a criminal proceeding shall—

() keep all documents that disclose the name or any other information concering a child in a secure place
to which no person who does not have reason to know their contents has access; and

(ii) disclose documents described in clause (i) or the information in them that concerns a child only to
persons who, by reason of their participation in the proceeding, have reason to know such information.

(B) Subparagraph (A) applies to—

() all employees of the Government connected with the case, including employees of the Department of
Justice, mthmfommugmcymolvedmtheau.andmypasouhuedbythecovmmtwmwde

assistance in the proceeding;
(ii) employees of the court;

(iii) the defendant and employees of the defendant, includingthemoruyforthcdefmdmtmdpém
hired by the defendant or the attomey for the defendant to provide assistance in the proceeding; and

(iv) members of the jury.

(2) Filing under seal.—All papers to be filed in coust that disclose the name of or any other information
concerning a child shall be filed under seal without necessity of obtaining a court order. The person who makes
the filing shall submit to the clerk of the court--

(A) the complete paper to be kept under seal; and

(B)&emm&&opﬂmofﬂ&ﬂ&ﬂm&emof«o&nmfmﬂmeoncumngachﬂd
redacted, to be placed in the public record.

(3) Protective orders.—(A) On motion by any person the court may issue an order protecting a child from
Copr. ® West 1997 No claim to orig. U.S. govt. works
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(E) expert medical, psychological, and related professional testimony;

(F) case service coordination and assistance, including the location of services available from public and
private agencies in the community; and

(G) training services for judges, litigators, court officers and others that are mvolved in dnld victim nd
=== e === child witness cases; in bandling child victims and child wi TSRS S s e

(b) Guardian ad litem.-

(1) In general.—The court may appoint a guardian ad litem for a child who was a victim of, or a witness to, a
crime involving abuse or exploitation to protect the best interests of the child. In making the appointment, the
mmﬂmdaupmwvemshckgmdm,ndﬁnﬁhmtym&,&nudmdm social

witness in a proceeding involving the child for whom the guardian is appointed.

, G)Duﬁsofguardianadlitun.—AgtmdinadlitunmyManthedeposiﬁm.heuings,tndtrinl
proceedings in which a child participates, and make recommendations to the court concerning the welfare of the
child. The guardian ad litem may have access to all reports, evaluations and records, except attorney’s work
product, necessary to effectively advocate for the child. (The exteat of access to grand jury materials is limited
to the access routinely provided to victims and their representatives.) A guardian ad litem shall marshal and
coordinate the delivery of resources and special services to the child. A guardian ad litem shall not be
" compelled to testify in any court action or proceeding concerning any information or opinion received from the
child in the course of serving as a guardian ad litem.

_ service programs, and child abuse issucs. The guardian ad litem shall not be a person who is or may bea .

(3) Immunities.—A guardian ad litem shall be presumed to be acting in good faith and shall be immune from

civil and criminal lishility for complying with the guardian®s lawful duties described in paragraph (2).

(@) Adult attendant.—A child testifying at or sttending a judicial proceeding shall bave the right to be
accompanied by an adult attendant to provide emotional support to the child. The court, at its discretion, may
allow the adult attendant to remain in close physical proximity to or in contact with the child while the child

testifics. The court may allow the adult attendant to hold the child’s hand or allow the child to sit on the adult

attendant’s lap throughout the course of the proceeding. An adult attendant shall not provide the child with an
_answer to any question directed to the child during the course of the child’s testimony or otherwise prompt the
child. The image of the child attendant, for the time the child is testifying or being deposed, shall be recorded on
videotape.

(§) Speedy trial.~In a proceeding in which a child is called to give testimony, on motion by the sttorney for the
Government or a guardian ad litem, or op its own motion, the court may designate the case as being of special
public importance. In cases 80 designated, the court shall, consistent with these rules, expedite the proceeding
and ensure that it takes precedence over any other. The court shall ensure a speedy trial in order to minimize the
length of time the child must endure the stress of involvement with the criminal process. When deciding whether
to grant a continusnce, the court shall take into consideration the age of the child and the potential adverse impect
the delay may have on the child’s well-being. mmmnmkewnmﬁndmpofﬁandeoulmof
law when granting a continuance in cases involving a child.

. (k) Stay of civil action.--If, at any time that a cause of action for recovery of compensation for damage or
injury to the person of a child exists, s criminal action is pending which arises out of the same occurrence and in
which the child is the victim, the civil action shall be stayed until the end of all phases of the criminal action and

any mention of the civil action during the criminal proceeding is prohibited. As used in this subsection, 8 ~ -

criminal action is pending until its final adjudication in the trial court.
() Testimonial aids.~The court may permit a child to use anatomical dolls, puppets, drawings, mannequins, or
Copr. © West 1997 No claim to orig. U.S. govt. works



Ch. 109A

(a) serving a warrant of arrest; or

(b) arresting or attemptng to arrest a person
committing or attempting to commit an offense in
his presence, or who has committed or is suspected
on reasonable grounds of having committed a felo-
ny; or

(c) making a search at the request or invitation
or with the consent of the occupant of the premises.

(June 25, 1948, c. 645. 62 Stat 803; Oct. 11, 1996, Pub.L.
104-294, Title VI, § 601(a)(8), 110 Stat. 3498.)

HISTORICAL AND STATUTORY NOTES

Reviser’s Note

Based on Title 18, US.C., 1940 ed., § 33a (Aug. 27, 1935, ¢.
740, § 201. 49 Stat. 877). .

SEXUAL ABUSE

18 § 2241

Words “or any department or agency thereof” were insert-
ed to avoid ambiguity as to scope of section. (See definitive
section 6 of this title.)

The exception in the case of an invitation or the consent of
the occupant, was inserted to make the section complete and
remove any doubt as to the application of this section to
searches which have uniformly been upheld.

Reference to misdemeanor was omitted in view of defini-
tive section 1 of this title. (See reviser's note under section
212 of this title.)

Words “upon conviction thereof shall be” were omitted as
surplusage, since punishment cannot be imposed until convic-
tion is secured.

Minor changes were made in phraseology.

Legislative History
For legislative history and purpase of Pub.L. 104-294, see
1996 U.S. Code Cong. and Adm. News, p. —

CHAPTER 109A—SEXUAL ABUSE

Sec.

241.
2242,
243,
2244.
2245.
2246.
2247.
2248,

Aggravated sexual abuse.
Sexual abuse,

Sexual abuse of a minor or ward.
Abusive sexua] contact

Sexual abuse resulting in death.
Definitions for chapter.

Repeat offenders.

Mandatory restitution.

§ 2241. Aggravated sexual abuse
(a) By force or threat.—Whoever, in the special
maritime and territorial jurisdicton of the United
States or in a Federal prison, knowingly causes anoth-
€r person to engage in a sexual act— i
(1) by using force against that other person; or
(2) by threatening or placing that other person in
fear that any person will be subjected to death,
serious bodily injury, or kidnapping;
or attempts to do so. shall be fined under this title,
imprisoned for any term -of years or life, or both.

(b) By other means.—Whoever, in the special mar-

itime and territorial jurisdiction of the United States
or in a Federal prison, knowingly—

(1) renders another person unconscious and
thereby engages in a sexual act with that other
person; or

(2) administers to another person by force or
threat of force. or without the knowiedge or permis-
sion of that person, a drug, intoxicant, or other
similar substance and thereby—

(A) substantially impairs the ability of that
other person to appraise or control conduct; and

(B) engages in a sexual act with that other
person:

or attempts to do so, shall be fined under this title,
imprisoned for any term of years or life, or both.

(¢) With children.—Whoever crosses a State line
with intent to engage in a sexual act with a person
who has not attained the age of 12 years, or in the
special maritime and territorial jurisdiction of the
United States or in a Federal prison, imowingly en-
gages in a sexual act with another person who has not
attained the age of 12 years, or knowingly engages in
a sexual act under the circumstances described in
subsections (a) and (b) with another person who has
attained the age of 12 years but has not attained the
age of 16 years (and is at least 4 vears younger than
that person), or attempts to do so. shall be fined under
this title, imprisoned for any term of years or life, or
both. If the defendant has previously been convicted
of another Federal offense under this subsection, or of
a State offense that would have been an offense under
either such provision had the offense occurred in a
Federal prison, unless the death penalty is imposed,
the defendant shall be sentenced to life in prison.

(d) State of mind proof requirement.—In a prose-

cution under subsection (¢) of this section, the Govern-
ment need not prove that the defendant knew that the
other person engaging in the sexual act had not
attained the age of 12 years.
(Added Pub.L. 99-646. § 87(b), Nov. 10. 1986. 100 Stat. 3620,
and amended Pub.L. 103-322, Title XXXIII, § 330021(1),
Sept. 13, 1994, 108 Stat. 2150: Pub.L. 104-208, Div. A, Title
I, § 10Ka) [Title I, § 121, subsection 7(b)), Sept. 30, 1996,
110 Stat. 3009-31.)

HISTORICAL AND STATUTURY NOTES

Codification

Idendical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14. 1986. 100 Stat. 3660.

Complete Annoctation Materisis, see Title 18 U.S.C.A.
825
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Effective Date

Pub.L. 99-846. § 87(e), Nov. 10, 1986, provided that: “This
section and the amendments made by this section [enacting
this chapter: amending sections 113(a), (b), 1111(a), 1153,
and 3185(12) of this title. sections 300w-3(a)(1XG),
300w—i(c)6), and 9511 of Title 42, The Public Health and
Welfare, and section 1472(k)(1) of Title 49. Transportation];

=== and repealing chapter-99- (sectons~2031 and 2032) of this™

title) shall take effect 30 days after the date of the enactment
of this Act (Nov. 10, 1986].”

{EfTective Date provision similar to Pub.L. 99646, § 87(e),
was enacted by Pub.L. 99-654, § 4, Nov. 14, 1986, 100 Stat.
3664.)

Short Title of 1996 Amendments

Pub.L. 104-208, Div. A, Title I, § 101(a) [Title I, § 121,
subsec. 7(a)], Sept. 30, 1996, 110 Stat. 3009-31, provided that: -
“This section (probably should be this subsection, which
amended this section and section 2243 of this title] may be
cited as the ‘Amber Hagerman Child Protection Act of
1996"."

Short Title

Pub.L. 99-646, § 87(a), Nov. 10, 1986, provided that: “This
section [enacting this chapter; amending sections 113(a), (b),
1111(a), 1153. and 318512) of this title, sections
300w-3(a)(1XG), 300w—4(cK6), and 9511 of Title 42, The
Public Health and Weifare, and section 1472(k)1) of Title 49,
Transportation; repealing chapter 99 (sections 2031 and
2032) of this title; and enacting note provision under this
.section] may be cited as the ‘Sexual Abuse Act of 1986"."

(Short Title provision similar to Pub.L. 99-646, § 87(a),
was enacted by Pub.L. 99-654, § 1, Nov. 14, 1986, 100 Stat.
3660.] .

* Legislative History

For legisiative history and purpose of Pub.L. 99-646 see

1986 U.S.Code Cong. and Adm.News. p. 6139. See, also,

~ Pub.L. 103-322, 1994 US. Code Cong. and Adm. News, p.
1801.

.§ 2242. Sexual abuse

Whoever, in the special maritime and territorial
jurisdiction of the United States eor in a Federal
prison, knowingly—

(1) causes another person to engage in a sexual
act by threatening or placing that other person in
fear (other than by threatening or placing that
other person in fear that any person will be subject-
ed to death, serious bodily injury, or kidnapping);
or :

(2) engages in a sexual act with another person if
that other person is——

(A) incapable of appraising the nature of the
conduct; or

(B) physically incapable of declining partic-
ipation in, or communicating unwillingness to en-
gage in, that sexual act;

CRIMES

and amended PubL. 103-32%. Tirle XOCXIIL. § 00211y ;"',

or attempts to do so. shall be fined under this
imprisoned not more than 20 years, or both.

(Added Pub.L. 99646, § 87(b), Nov. 10, 1986. 100 Star.

Sept. 13, 1994, 108 Stat. 2150.)
_ _HISTORICAL AND STATUTORY NOTES_ ____-_.}

.l

" Codification iy 1

Identical provision was enacted by Pub.L. 99-654, 52,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date .

Secton effective 30 days after Nov. 10. 1986, see section -
87(e) of Pub.L. 99-646. set out as a note under section 224T
of this title,

|'

- R

Legislative History o

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p.
1801.

§ 2243. Sexual abuse of a minor or ward

(a) Of a minor.—Whoever crosses a State line with
intent to engage in a sexual act with a person who has
not attained the age of 12 years, or, in the special
maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly engages in a
sexual act with another person who—

(1) has attained t.heageoflzyearsbuthasnot
attained the age of 16 years; and

(2) is at least four years younger than the person

80 engaging;
or attempts to do so, shall be fined under this nt-le.
imprisoned not more than 15 years, or both.

(b) Of a ward.—Whoever, in the special maritime
and territorial jurisdiction of the United States or in 8
Federal prison, knowingly engages in a sexual act
with another person who is—

(1) in official detention; and

(2) under the custodial, supervisory, or disciplin-
ary authority of the person so engaging;
or attempts to do so, shall be fined under this title,
imprisoned not more than one year, or both.

(¢) Defenses.~(1) In a prosecution under subsec-
tion (a) of this section. it is a defense, which the
defendant must establish by a preponderance of the
evidence, that the defendant reasonably believed that
the other person had attained the age of 16 years.

(2) In a prosecution under this section, it is a
defense, which the defendant must establish by a
preponderance of the evidence, that the persons en- .
gaging in the sexual act were at that time married to
each other.

-7
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(d) State of mind proof requirement.—In a prose-

cution under subsection (a) of this section, the Govern-

ment need not prove that the defendant knew—

(1) the age of the other person engaging in the
sexual act; or . .
(2) that the requisite age difference existed be-
tween the persons so engaging.
+Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3621,
and amended Pub.L. 101-647, Title [II. § 322, Nov. 29, 1990,
104 Stat. 4818; Pub.L. 104-208, Div. A, Title [, § 101(a)
[Title I, § 121, subsection 7(c)}, Sept. 30, 1996, 110 Stat.
3009-31.) .

HISTORICAL AND STATUTORY NOTES
Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date )

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

Legislative History

For legislative history and purpose of Pub.L. 99-646 see

1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,

Pub.L. 101-647, 1990 US.Code Cong. and Adm.News, p.
6472,

§ 2244. Abusive sexual contact

(a) Sexual conduct in circumstances where sexu-
al acts are punished by this chapter.—Whoever, in
the special maritime and territorial jurisdiction of the
United States or in a Federal prison, knowingly en-
gages in or causes sexual contact with or by another
person, if so to do would violate—

(1) section 2241 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than ten years, or both;

(2) section 2242 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than three years, or both;

(3) subsection (a) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than two
Years, or both; or

(4) subsection (b) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than six
months, or both.

(b) In other circumstances,—Whoever, in the spe-
cial maritime and territorial jurisdiction of the United
States or in a Federal prison, kmowingly engages in
sexual contact with another person without that other

SEXUAL ABUSE

18 § 2246

person's permission shall be fined under this title,
imprisoned not more than six months, or both.

(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
and amended Pub.L. 100690, Title VII, § 7058(a), Nov. 18,
1988, 102 Stat 4403; Pub.L. 103-322, Title XXXIII,
§ 330016(1)K), Sept. 13, 1994, 108 Stat. 2147.)

HISTORICAL AND STATUTORY NOTES
Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title. '

Legislative History:

For legislative history and purpose of Pub.L. 39-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 100-690, 1988 US. Code Cong. and Adm. News, p.
5937; Pub.L. 103-322, 1994 US. Code Cong. and Adm.
News, p. 1801.

§ 2245. Sexual abuse resulting in death

A person who, in the course of an offense under this
chapter, engages in conduct that results in the death
of a person, shall be punished by death or imprisoned
for any term of years or for life. -
(Added Pub.L. 103-322, Title VI, § 60010(a)2), Sept. 13,
1994, 108 Stat. 1972.) :

HISTORICAL AND STATUTORY NOTES

Prior Provisions

A prior section 2245 was renumbered section 2246 by
Pub.L. 103-322, Title VI, § 60010(a)X1), Sept. 13, 1994, 108
Stat. 1972,
Legislative History
" For legislative history and purpese of Pub.L. 103-322, see
1994 US. Code Cong. and Adm. News, p. 1801.

§ 2246. Definitions for chapter
As used in this chapter—
(1) the term “prison” means a correctional, de-
tention, or penal facility;
(2) the term “sexual act” means—

(A) contact between the penis and the vulva or
the penis and the anus, and for purposes of this
subparagraph contact involving the penis occurs
upon penetration, however, slight;

(B) contact between the mouth and the penis,
the mouth and the vulva, or the mouth and the
anus;

(C) the penetration, however slight, of the anal
or genital opening of another by a hand or finger
or by any object, with an intent to abuse, humili-
ate, harass, degrade, or arouse or gratify the
sexual desire of any person; or

Compiete Annotation Matertais, see Title 18 US.CA.
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(D) the intentional touching. not through the
clothing, of the genitalia of another person who
has not attained the age of 16 years with an

_intent to abuse, humiliate. harass, degrade, or
arouse or gratify the sexual desire of any person;

“7(3)"the term “Sexiial contact” means the inten-

PR ]

CRIMES ' Part [

Legislative History

For legislative history and purpose of Pub.L. 99-646, see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322. 1994 U.S. Code Cong. and Adm. News,p
1801.

"§ 2247. Repeat offenders

tional touching, either directly or through the cloth-
ing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify t.h
sexual desire of any person;

Any person who violates a provision of this chapter,

after one or more prior convictions for an offense
punishable under this chapter, or after one or more
prior convictions under the laws of any State relating
to aggravated sexual abuse, sexual abuse, or abusive

_ (4) the term “serious bedily injury” means boduy sexual contact have become final. is punishable by a

injury that involves a substantial risk of death,

unconsciousness, extreme physical pain, protracted 3authorized.
and obvious disfigurement, or protracted loss or (Added Pub.L. 103-322, Title IV, § 40111(a), Sept. 13, 1994,

impairment of the function of a bodily member,
organ, or mental faculty;

(5) the term “official detention” means—

(A) detention by a Federal officer or employee,
or under the direction of a Federal officer or
employee, following arrest for an offense; follow-
ing surrender in lieu of arrest for an offense;
following a charge or conviction of an offense, or
an allegation or finding of juvenile delinquency;
following commitment as a material witness; fol-
lowing civil commitment in lieu of criminal pro-
ceedings or pending resumption of criminal pro-
ceedings that are being held in abeyance, or
pending extradition. deportation, or exclusion; or

(B) custody by a Federal officer or employee,
or under the direction of a Federal officer or
employee, for purposes incident to any detention
described in subparagraph (A) of this paragraph.
including transportation, medical diagnosis or
treatment, court appearance, work, and recre-
-ation;
but does not include supervision or other control
(other than custody during specified hours or
days) after release on bail, probation, or parole,
or after release following a finding of juvenile
delinquency.

(Added Pub.L. 99-846, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
§ 2245, renumbered § 2246 and amended Pub.L. 103-322,
Title IV, § 40502, Title VI, § 60010(aX1), Sept. 13, 1994, 108
Stat. 1945, 1972.)

HISTORICAL AND STATUTORY NOTES
Codification

Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3662.

Effective Date

Section effective 30 days after Nov. 10. 1986. see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

108 Stat. 1903.)

HISTORICAL AND STATUTORY NOTES

Legislative History 4

For legislative history and purpese of Pub.L. 103-322, see

1994 U.S. Code Cong. and Adm. News, p. 1801.
§ 2248. Mandatory restitution

(a) In general.—Notwithstanding section 3663 or

36634, and in addition to any other civil or eriminal
penalty authorized by law, the court shall order rest-
tution for any offense under this chapter.

(b) Scope and nature of order.—

(1) Directions.—The order of restitution under
this section shall direct the defendant to pay to the
vietim (through the appropriate court mechanism)
the full amount of the victim’s losses as determined
by the court pursuant to paragraph (2).

(2) Enforcement.—An order of restitution under.
this section shall be issued and enforced in accor-
dance with section 3664 in the same manner as an
order under section 3663A.

(3) Definition.—For purposes of this subsection,
the term “full amount of the victim's losses” in-
cludes any costs incurred by the victim for—

(A) medical services relating to physical, psy-
chiatrie, or psychological care;

(B) physical and occupational therapy or reha-
bilitation;

(C) necessary transportation, temporary hous-
ing, and child care expenses;

(D) lost income:"

term of imprisonment up to twice that otherwise

(E) attorneys’ fees, plus any costs incurred in

obtaining a civil protection order; and
(F) any other losses suffered by the victim as a
proximate result of the offense.
(4) Order mandatory.—(A) The issuance of a
restitution order under this section is mandatory.

(B) A court may not decline to issue an order
under this section because of—

mmwmmmuomuu.s.u
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(i) the economic circumstances of the defen-
dant; or
(ii) the fact that a victim has, or is entitled to,
receive compensation for his or her injuries from
the proceeds of insurance or any other source.
[(C) and (D) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2XC), Apr. 24, 1996, 110 Stat. 1231)

[(5) to (10) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2XD), Apr. 24, 1996, 110 Stat. 1231]

(c) Definition.—For purposes of this section, the
term “victim” means the individual harmed as a resuit
of a commission of a crime under this chapter, includ-
ing, in the case of a victim who is under 18 years of
age. incompetent, incapacitated, or deceased, the legal
guardian of the victim or representative of the victim's
estate, another family member, or any other person
appointed as suitable by the court, but in no event
shall the defendant .be named as such representative
or :

[(d) and (e) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(3). Apr. 24, 1996, 110 Stat. 1231)]

SEXUAL EXPLOITATION OF CHILDREN

18 § 2251

() Redesignated (¢)]
(Added Pub.L. 103-322, Title IV. § 40113(a)1), Sept. 13,
1994, 108 Stat. 1904, and amended Pub.L. 104-132, Title II,
§ 205(b), Apr. 24, 1996, 110 Stat. 1231.)

HISTORICAL AND STATUTORY NOTES

Effective Date of 1996 Amendments

Section 211 of Pub.L. 104~132 provided that: “The amend-
ments made by this subtitle {enacting sections 3613A and
3663A of this title, amending this section and sections 2259,
2264, 2327, 3013, 3536, 3563, 3572, 3611, 3612. 3613, 3614,
3663, and 3664 of this title and Rule 32 of the Federal Rules
of Criminal Procedure, and enacting provisions set out as
notes under this section, section 3551 of this title, and section
994 of Title 28, Judiciary and Judicial Procedure) shall, to the
extent constitutionally permissible, be effective for sentenc-
ing proceedings in cases in which thie defendant is convicted
on or after the date of enactment of this Act [Apr. 24, 1996].”
Legislative History

For legislative history and purpose of Pub.L. 103-322, see

1994 US. Code Cong. and Adm. News, p. 1801. See, also,
Pub.L. 104-132, 1996 U.S. Code Cong. and Adm. News, p.
924,

CHAPTER 110—SEXUAL EXPLOITATION AND OTHER ABUSE OF CHILDREN

Sec.

2251.  Sexual exploitation of children.

251A. Selling or buying of children.

252, Certain activities relating to material involving the
sexual exploitation of minors.

2252A. Certain activities relating to material constituting or
containing child pornography.

2253.  Criminal forfeiture.

254.  Civil forfeiture.

2255.  Civil remedy for personal injuries

2256.  Definitions for chapter.

2257.  Record keeping requirements.

2258.  Failure to report child abuse.

%. Mandatory restitution.

Production of sexually explicit depictions of a minor
for importation into the United States.

§ 2251. Sexual exploitation of children

(a) Any person who employs, uses, persuades, in-
duces, entices, or coerces any minor to engage in, or
who has a minor assist any other person to engage in,
or who transports any minor in interstate or foreign
commerce, or in any Territory or Possession of the
United States, with the intent that such minor engage
In, any sexually explicit conduct for the purpose of
Producing any visual depiction of such conduct, shall
be punished as provided under subsection (d), if such
Person knows or has reason to know that such visual
depiction will be transported in interstate or foreign
Ccommerce or mailed, or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(b) Any parent, legal guardian, or person having
custody or control of a minor who knowingly permits
such minor to engage in, or to assist any other person
to engage in, sexually explicit conduct for the purpose
of producing any visual depiction of such conduct shall
be punished as provided under subsection (d) of this
section, if such parent, legal guardian, or person
knows or has reason to know that such visual de-
pictdon will be transported in interstate or foreign
commerce or mailed or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(c)(1) Any person who, in a circumstance described
in paragraph (2), knowingly makes, prints, or pub-
lishes, or causes to be made, printed, or published,
any notice or advertisement seeking or offering—

(A) to receive, exchange, buy, produce, display,
distribute, or reproduce, any visual depiction, if the
production of such visual depiction involves the use
of a minor engaging in sexually explicit conduct and
such visual depiction is of such conduct; or

(B) participation in any act of sexually explicit
conduct by or with any minor for the purpose of
producing a visual depiction of such conduct:

shall be punished as provided under subsection (d).

(2) The circumstance referred to in paragraph (1) is
that—

(A) such person knows or has reason to know

that such notice or advertisement will be transport-

Compiets Annotation Materials, see Title 18 US.C.A.
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identical to those otherwise provided for assaults involving an official victim; when no assault is

involved, the offense level

is 6. A , .

Historical Note: Effective October 15, 1988 (see Appendix C. amendment 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90), November 1, 1992 (see Appendix C, amendment 443); November 1, 1997 (sec Appendix C, amendment 550).

3. CRIMINAL SEXUAL ABUSE

" (a) Base Offense Level: 27

(b)  Specific Offense Characteristics

08

If the offense was committed by the means set forth in 18 U.S.C. § 2241(a)
or (b) (including, but not limited to, the use or display of any dangerous
weapon), increase by 4 levels.

(A) If the victim had not attained the age of twelve vears, increase by

"4 levels; or (B) if the victim had attained the age of twelve vears but had

~ not antained the age of sixteen years, increase by 2 levels. ' G ‘

€))

@)

If the victim was (A) in the custody, care, or supervisory control of the

defendant; or (B) a person held in the custody of a correctional facility,

increase by 2 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,

_ increase by 4 levels; (B) if the victim sustained serious bodily injury,

increase by 2 levels; or (C) if the degree of injury is between that specxﬁed
in subdmslons (A) and (B) increase by 3 levels. ‘

If the victim was abducted, increase by 4 levels.

©) _ Cross Reference

.(l)

" If a victim was killed under circumstances that would constitute murder
. under 18 U.S.C. § 1111 had such killing taken place within the territorial -

or maritime jurisdiction of the United Staxes appiv §2A1.1 (First Degree’ T

. Murder).

o'
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(d)  Special Instruction

(1)  If the offense occurred in a correctional facility and the victim was a
corrections employee, the offense shall be deemed to have an official victim
for purposes of subsection (a) of §3A1.2 (Official Victim).

g ommentary

Statutory Provisions: 18 U.S.C. §§ 2241, 2242. For additional statutory provision(s). see Appendix
A (Statutory Index).

Application Notes:
1. For purposes of this guideline—

"Permanent or life-threatening bodily injury,” "serious bodily injury,” and "abducted” are
defined in the Commentary to §1Bl.1 (Application Instructions). However, for purposes of this
guideline, "serious bodily injury” means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a).

“The means set forthin 18 U.S.C. § 2241(a) or (b)" are: by using force against the victim; by
threatening or placing the victim in fear that any person will be subject to death, serious bodily
injury. or kidnaping; by rendering the victim unconscious; or by administering by force or
threat of force. or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct. This provision would apply, for example, where any dangerous weapon
was used, brandished. or displayed to intimidate the victim.

2. Subsection (b)(3). as it pertains to a victim in the custody, care. or supervisory control of the
defendant, is intended to have broad application and is to be applied whenever the victim is
entrusted to the defendant, whether temporarily or permanentlv. For example, teachers, day
care providers, baby-sitters. or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the court
should look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(3) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4. If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under §3D1.2 (Groups of Closely Related Counts), or (B) of only one such
act but the court determines that the offense involved multiple acts of criminal sexual abuse
of the same victim or different victims. an upward departure would be warranted.

5. If a victim was sexually abused by more than one participant. an upward departure may be
warranted. See §5K2.8 (Extreme Conduct).
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6.  Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: Sexual offenses addressed in this section are crimes of violence. Because of their .
dangerousness, attempts are treated the same as completed acts of criminal sexual abuse. The

maximum term of imprisonment authorized by statute is life imprisonment. The base offense level
___.represents.sexual abuse_ as_set forth in 18.U.S.C.. §.2242. . An-enhancement-is provided for-use-of ~=-== - = . — «-=
force threat of death, serious bodily injury, or kidnapping; or certain other means as defined in

18 US.C. § 2241. This includes any use or threatened use of a dangerous weapon.

- An enhancement is provided when the victim is less than sixteen years of age. An additional
enhancement is provided where the victim is less than twelve years of age. Any criminal sexual
abuse with a child less than twelve years of age regardless of consenr. " is governed by §243.1
-~ (Criminal Sexual Abuse). - ' ) S T

An enhancement for a custodial relationship between defendant and victim is also provided.
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a
person the victim trusts or to whom the victim is entrusted. This represents the potential for greater
- and prolonged psychological damage. Also, an enhancement is provided where the victim was an
inmate of, or a person employed in, a correctional facility. Finally, enhancements are provided for
permanent, life-threatening, or serious bodily injury and abduction.

Historical Note: Effective November 1, 1987. Amended effective November 1. 1989 (see Appendix C, amendments 91 and 92); November 1,
1991 (3¢ Appendix C. amendment 392); November 1, 1992 (ses Appendix C, amendment 444); November 1, 1993 (se¢ Appendix C,
amendment 477), November 1. 1995 (see Appendix C. amendment 511); November 1, 1997 (see Appendix C, amendment 545).

§2A3.2.

(a) Base Offense Level: 15

(b)  Specific Offense Characteristic

(1) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels. ,

'(c)  Cross Reference
(1) If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Commentary

Statutory Provision: 18 US.C. § 2243(a) For additional statutory provxsran(s) ;e_gAppendxxA B '
(Statutory Index). . . e _ e
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dpplication Notes:

1. Ifthe defendant committed the criminal sexual act in furtherance of a commercial scheme such
as pandering, transporting persons for the purpose of prostitution. or the production of
pornography, an upward departure may be warranted. See Chapter Five, Part K (Departures).

2. Subsection (b)(1) is intended to have broad application and is to be applied whenever the
" victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers. baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim

and not simply to the Iegal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(1) applies, do not appiy §3BI 3 (Abuse of Position of Trust
- or Use of Special Skill).

4. Ifthe defendant's criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.

Background: This section applies to sexual acts that would be lawful but for the age of the victim.
It is assumed that at least a four-vear age difference exists between the victim and the defendant, as
specified in 18 US.C. § 2243(a). An enhancement is provided for a defendant who victimizes a
minor under his supervision or care.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 93); November 1, 1991
(sec Appendix C, amendment 392); November 1. 1992 (sec Appendix C, amendment 444); November 1. 1995 (see Appendix C, amendment
511).

§2A3.3.  Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts

(a) Base Offense Level: 9

' Commentary
Statutory Provision: 18 US.C. § 2243(b). For additional statutory provision(s), see Appendix A
(Statutory Index).

1. A ward is a person in official detention under the custodial, supervisory. or disciplinary
authority of the defendant.

2. Ifthe defendant's criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.

- 5§50 -
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Background: The offense covered by this section is a misdemeanor. The maximum term of
imprisonment authorized by statute is one year. I

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (sec Appendix C. amendment 94); November 1. 1995
(see Appendix C, amendment s11).

§2A3 4. i mmij iv ual t
" (a) Base Offense Level:

(1) 16, if the offense was committed by the means set forth in 18 U.S.C.
~ §2241(@)or(b);

2) 12, if the offense was committed by the means set forth in 18 U. S C.
) § 2242,

3) 10, otherwise.
(b)  Specific Offense Characteristics

(1)  Ifthe victim had not attained the age of twelve vears, increase by 4 levels;
but if the resulting offense level is less than 16, increase to level 16.

(2)  Ifthe base offense level is determined under subsection (2)(1) or (2), and
the victim had artained the age of twelve years but had not attained the age : e
of sixteen years, increase by 2 levels.

.(3) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

'(c) Cross References

(1)  Ifthe offense involved criminal sexual abuse or attempt to commit criminal
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2) If the offense involved criminal sexual abuse of a minor or attempt to
‘ commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commit Such Acts), if the resulting offense level is
~ greater than that determined above.

‘Cemmmm

&zmma_z_gﬂm 18 US. C § 2244(a)(1) (2).(3). For addmonal Sstatutory prowsxon(s) ;_q_ '
Appendix A (Statutory Index).
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Application Notes:

1. "The means set forth in 18 U.S.C. § 2241(a) or (b)" are by using force against the victim; by
threatening or placing the victim in fear that any person will be subjected to death, serious
bodily injury. or kidnapping: by rendering the victim unconscious; or by administering by force
or threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping). or by.victimizing an.individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

4. Ifthe adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A43.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense. Enharicements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however.
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of twelve years but had not
anained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases. the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (gee Appendix C, amendment 95); November 1. 1991
(ses Appendix C, amendment 392). November 1, 1992 (see Appendix C, amendment 444); November 1. 1995 (5¢e Appendix C, amendment
$i1). .
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Background: The offense covered by this section is a misdemeanor. The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C. amendment 94); November 1. 1995
(see Appendix C, amendment 511).

§2A3.4.

(@

®)

(©)

iv

u ntact or em mmi ive Sexual Contact

Base Offense Level:

(1) 16. if the offense was committed by the means set forth in 18 U.S.C.
§224l@or (),

(2) 12, if the offense was committed by the means set forth in 18 U.S.C.
§ 2242, .

(3) 10, otherwise.

Specific Offense Characteristics

I(l) If the victim had not attained the age of twelve vears, increase by 4 levels:

but if the resulting offense level is less than 16, increase to level 16.

” {2) . Ifthe base offense Ievei is detenﬁined under subsection (a)(1) or (2), and

the victum had attained the age of twelve vears but had not attained the age
of sixteen years, increase by 2 levels.

3) If the 'victim was in the custody, care, or supemson control of the
defendant, increase by 2 levels.

Cross References

(D If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

(2) ~ If the offense involved criminal sexual abuse of a minor or attempt to

commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory -
Rape) or Attempt to Commit Such Acts), if the resultmg offense level is
greater than that determmed above. :

Mm

Statu tory Provisions: 18 U.S.C. § 7244(a)(1 ).(2).(3). For addmonal statutory prowswnfs) see
Appendix A (Statutory Index).
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dpplication Notes:

1. "The means set forthin 18 U.S.C. § 2241(a) or (b)" are by using force against the victim; by
threatening or placing the victim in fear that any person will be subjected to death, serious
bodily injury, or kidnapping: by rendering the victim unconscious; or by administering by force
or threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. - "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping); or by victimizing an individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example.
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim .
and not simply to the legal status of the defendant-victim relationship.

4. Ifthe adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A43.1-3.3). Alternative base offense levels are provided
1o take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however.
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of rwelve years but had not
attained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases. the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historieal Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95), November 1. 1991
(see Appendix C. amendment 392); November 1, 1992 (se¢ Appendix C, amendment 444); November 1. 1995 (sge Appendix C. amendment
Sil1).

= % $ = =
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identical 1o those otherwise provided for assaults involving an official victim: when no assault is
involved, the offense level is 6.

Historjcal Note: Effective October 15, 1988 (see Appendix C. amendménl 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90). November 1, 1992 (see Appendix C, amendment 443), November 1, 1997 (see Appendix C. amendment $50).

* % ¥ % X%

3. CRIMINAL SEXUAL ABUSE

()

Base Offense Level: 27

Specific Offense Characteristics

0))

)

&)

@)

&)

If the offense was committed Bythe means set forthin 18 U.S.C. § 2241(a)
or (b).(including, but not limited to, the use or display of any dangerous
weapon), increase by 4 levels.

(A) If the victim had not attained the age of twelve years, increase by
4 levels; or (B) if the victim had attained the age of twelve years but had
not attained the age of sixteen years, increase by 2 levels.

if the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,
increase by 2 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

If the victim was abducted, increase by 4 levels.

Cross Reference

0))

If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the termitonal
or maritime jurisdiction of the United States, apply §2A1.1 (First Degree
Murder).

-47 - B-2
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() Special Instruction

(1) If the offense occurred in a correctional facility z-md the victim was a .
corrections employee, the offense shall be deemed to have an official victim
for purposes of subsectlon (a) of §3Al 2 (Ofﬁcnal Vlcnm)

Commentary

Statutory Provisions: 18 U.S.C. §§ 2241, 2242. For additional statutory provision(s), see Appendix
" A (Statutory Index).

-z T- !.‘, .07 !!0 '::-r N N e D mIooL TETIOs L L mototloLT Coms.mas. ST omiatooto- ;,.':‘
1. For purposes of this guideline—

"Permanent or life-threatening bodily injury,” "serious bodily injury,” and "abducted" are

defined in the Commentary to §1B1.1 (Application Instructions). However, for purposes of this

guideline, "serious bodily injury” means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a). -

"The means set forth in 18 U.S.C. § 2241(a) or (b)” are: by using force against the victim;-by
threatening or placing the victim in fear that any person will be subject to death, serious bodily

- injury, or kidnaping; by rendering the victim-unconscious; or by administering by force or
threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct. This provision would apply. for example, where any dangerous weapon
was used, brandished, or displayed to intimidate the victim.

2. Subsection (b)(3), as it pertains to a victim in the custody. care, or supervisory control vy the
defendant, is intended to have broad application and is to be applied whenever the victim is
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day
care providers, baby-sitters, or other temporary caretakers are among those who would be . -

- subject to this enhancement. In determining whether to apply this enhancement, the court
should look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(3) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4.  If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under §3D1.2 (Groups of Closely Related Counts), or (B) of only one such .
- act but the court determines that the offense involved multiple acts of criminal sexual abuse
of the same victim or different victims. an upward departure would be warranted.

5. If a victim was sexually abused by more than one parncxpam an upward deparlure may be
- warranted. See §5K2.8 (Extreme Conduct). - :
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6.  Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: Sexual offenses addressed in this section are crimes of violence. Because of their
dangerousness, attempis are treated the same as completed acts of criminal sexual abuse. The
maximum term of imprisonment authorized by statute is life imprisonment. The base offense level
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for use of
Jorce: threat of death, serious bodily injury, or kidnapping; or certain other means as defined in
18 US.C. § 2241. This includes any use or threatened use of a dangerous weapon.

An enhancement is provided when the victim is less than sixteen.years.of age... An. additional
enhancement is provided where the victim is less than twelve years of age. Any criminal sexual
abuse with a child less than twelve years of age, regardless of "consent,” is governed by §2A3.1
(Criminal Sexual Abuse). '

An enhancement for a custodial relationship between defendant and victim is also provided.
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a
person the victim trusts or 1o whom the victim is entrusted. This represents the potential for greater
and prolonged psychological damage. Also, an enhancement is provided where the victim was an
inmate of; or a person employed in, a correctional facility. Finally, enhancements are provided for
permanent, life-threatening, or serious bodily injury and abduction.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 91 and 92); November 1,
1991 (gee Appendix C, amendment 392), November 1, 1992 (see Appendix C, amendment 444); November 1. 1993 (see Appendix C,
amendment 477), November 1, 1995 (see Appendix C. amendment 511); November 1, 1997 (see Appendix C. amendment 545).

§2A3.2.

(@) Base Offense Level: 15

(b)  Specific Offense Characteristic

(1)  If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

() Cross Reference
(1)  Ifthe offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Commentary

Statutory Provision: 18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A
(Statutory Index).



LA

§2A3.2 . GUIDELINES MANUAL November 1. 1997

dpplication Notes: ,

1. Ifthe defendant committed the criminal sexual act in furtherance of a commercial scheme such
as pandering, transporting persons for the purpose of prostitution. or the production of
i smemees ome e pOMMOgraphy. an.upward departure.may be warranted. . See Chapter Five, Part K (Departures).
2. Subsection (b)(1) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant. whether temporarily or permanently. For example,
teachers. day care providers. baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed.between the defendant and the victim
" -and not simply to the legal status of the defendant-victim relationship. . - - . - - .. ..

3. Ifthe adjustment in subsection (b)(1) applies. do not apply §3B1.3 (Abuse of Position of Trust-
or Use of Special Skill).

4. Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section applies to sexual acts that would be lawful but for the age of the victim.
It is assumed that at least a four-year age difference exists between the victim and the defendant, as
specified in 18 US.C. § 2243(a). An enhancement is prowded for a defendam who victimizes a
minor under his supervision or care.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 93). November 1, 1991 e
(sec Appendix C. amendment 392); November 1, 1992 (32¢ Appendix C. amendment 444): November 1, 1995 (see Appendix C, amendment
511). '

 §2A3.3.

(a) Base 0ffen$e Level: 9

Commentary

Statutory Provision: 18 US.C. § 2243(b) For additional statutory prows:on(s) s_ggAppendrxA
(Statutory Index).

1. A ward is a person in official detennan under the custodxal supervisory, or disciplinary
authority of the defendant.

2. Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

-
<
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Background: The offense covered by this section .is a mzsdemeanor The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1. 1987. Amended effective November 1, 1989 (see Appendxx C. amendment 94). November 1. 1995
(see Appendix C, amendment 511).

§2A3.4. iv r m mmi ivi
(a) Base Offense Level:

(1) 16, if the offense was committed.by. the. means set.forth.in 18 U.S.C.
§ 2241(a) or (b);

(2) 12, if the offense was committed by the means set forth in 18 U.S.C.
§ 2242

3) 10, otherwise.
(b) Specific Offense Charactenistics

(1)  Ifthe victim had not attained the age of twelve vears, increase by 4 levels;
but if the resulting offense level is less than 16, increase to level 16.

(2) If the base offense level is determined under subsection (a)(1) or (2). and
the victim had attained the age of twelve years but had not attained the age
of sixteen years, increase by 2 levels.

3) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

(c) Cross References

(1) Ifthe oﬂ'énse involved criminal sexual abuse or attempt to commit criminal
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

(2)  If the offense involved criminal sexual abuse of a minor or attempt to
commit criminal sexual abuse of a minor (as defined in 18 US.C.
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commit Such Acts), if the resulting offense level is
greater than that determined above.

Commentary

Statutory Provisions: 18 U. S C. § 2244(a)(1).(2).(3). For additional statutory provision(s), see
Appendix A (Statutory Index).
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cati oles:
1. "The means sel forthin 18 U.S.C. § 2241(a) or (b)" are by using force against the vicnm; by . i
threatening or placing the victim in fear that any person will be subjected to death, serious |

bodily injury. or kidnapping; by rendering the vicnm unconscious. or by administering by force

= =“or threat of force. or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 US.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
" death, serious bodily injury, or kidnapping): or by victimizing an individual who is incapable . . _-
" of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement. the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

N

If the adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5.  Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided -
to take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply, however.,
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of twelve years but had not
attained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases, the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (ge¢ Appendix C, amendment 95); November 1, 1991
(g2 Appendix C. amendment 392); November 1. 1992 (sgc Appendix C, amendment 444); November 1, 1995 (8¢ Appendix C, amendment
S511). .
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SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)
é . Offense 1 | 11 v \% VI
Level | (0.or1) (2 or 3) (4, 5, 6) (7.8, 9) (10,11, 12) (13 or more)
1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 l 1-7
3 0-6 0-6 0-6 0-6 ] 2-8 s 39
4 0-6 0-6 0-6 2-8 4-10 6-12
Zone A 5 0-6 - 1.7 4-10 6-12 f 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 612" | 1006 §- 15-21 18-24
9 4-10 612 | 8-14 12-18  18-24 2127
Zone B
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 - 12-18 18-24 24-30 27-33
ZoneC 5 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 334]
14 15-21 18-24 21-27 27-33 3341 37-46
15 18-24 21-27 24-30 30-37 3746 41-51
16 2127 - 2430 27-33 3341 41-51 46-57
17 24-30 27-33 30-37 3746 46-57 51-63
18 27-33 30-37 3341 4151 51-63 57-71
19 30-37 334] 37-46 46-57 57-71 63-78
20 3341 3746 41-5] 51-63 63-78 70-87
. ‘ 21 3746 . 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
Zone D 27 70-87 78-97 87-108 © 100-125 120-150 130-162
one
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-15] 135-168 151-188 168-210 188-235 210-262
33 135-168  151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235  210-262 235-293 262-327 292-365 324-405
37 210-262  235-293 262-327 292-365 324-405 360-life
38 235-293  262-327 292-365 324405 360-life 360-life
39 262-327  292-365 324-405 360-life 360-life 360-life
40 292-365  324-405 360-life 360-life 360-life 360-life
41 324405 360-life 360-life 360-life 360-life ~  360-life
42 360-life 360-life 360-life ~  "360-life "’ 360-life - 360-life
. ' 43 life - life life life life life
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INTRODUCTION

If you are a victim of or a witness to a crime, the
Victim-Witness. Assistance Program is designed to
provide you with services while you are involved in
the criminal justice system.

As a victim of a crime, you may be experiencing
feelings of confusion, frustration, fear, and anger.
Our staff can help you deal with these feelings. We
also will explain your rights as a victim or wimess,
and help you better understand how the criminal
justice system works.

One of the responsibilities of citizenship for those
who have knowledge about the commission of a crime
is to serve as witnesses at the criminal trial or one of
the other hearings held in connection with the
criminal prosecution. The federal criminal justice
system cannot function without the participation of
witnesses. The complete cooperation and truthful
testimony of all witnesses are essential to the proper
determination of guilt orinnocence in a criminal case.

Our office is concerned that victims and
witnesses of crime are treated fairly throughout their
contact with the criminal justice system.

' The United States Deparmment of Justice and the
United States Attorney’s Office have taken several
steps to make the participation by victims of crime
and witnesses more effective and meaningful. One of
these steps is the preparation of this handbook. We
hope that it will provide the answers to many of your
questions and will give you sufficient general
information to wunderstand your rights and
responsibilites.

Thank you for your cooperation with our office
and for your service as a witness. We appreciate the
sacrifice of time that being a witness requires.

|



GENERAL INFORMATION FOR
VICTIMS AND WITNESSES

The United - States Attorney is the chief
prosecutor of crimes against the laws of the United
States. ‘There is a United States Attorney’s Office for

_each federal judicial district.

You are eithera victim of a crime or are being
asked to serve as a witness for the Umted States in a
. partcular case.

This handbook is designed to help you
understand the federal criminal justice system.

1. YOU ARE ENTITLED TO UNDERSTAND W_

IS HAPPENING IN THE CASE IN'WHI
ARE INVOLVED

If you have questions about the case in which you are

. involved, you should feel free to call the Assistant

United States Attorney who is handling the case and

 ask questions. Also, the Assistant United States

Attorney may be contacting you throughout the case
regarding various stages of the proceeding.

2 YOU ARE ENTITLED TO A WITNESS FEE FOR
EVE!YDAY'IHATYOUAPPEARNG)IMW
oomcnouwmimcass

If you are not a federal government employee, you
will receive a witness fee for each day that you are
required to attend court in connection with the case,
including time spent waiting to testify. Out-of-town
witnesses receive reimbursement for certain travel
expenses in addition to their daily witmess fee.

At the conclusion of your testimony, you will be

" assisted in completing a witness voucher to make a

claim for your fees. Generally, a check for all fees
will be provided to you when the case.is over.. -
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If you are a federal government employee, the United
States Attorney’s Office will submit a "Certificate of
Attendance” that will enable you to receive your
regular salary, notwithstanding your absence from
your job. You will not collect a witness fee in
addition to that salary.

3. YOU HAVE THE RIGHT TO BE FREE
FROM ANY THREATS

If anyone threatens you, or you feel that you're being
harassed because of your contibution to the case
being tried, you should immediately notify the United
States Attorney’s Office, the Federal Bureau of

- Investigation (FBI), or the law enforcement agency

conducting the investigation. Itis a federal offense to
threaten, intimidate, harass, or mislead a witness in a
criminal proceeding. Victims or witnesses have the
right to be free of harassment or intimidation by the
defendant or others.

The court may release the defendant while (s)he is
awaiting trial under conditions that satisfy the court
that the defendant will appear in court for all hearings
and for trial. The court may require the defendant to
post a money or property bond, or it may simply
require the defendant to promise to appear. Since
most federal criminal defendants are released on bond
pending trial, you should not be surprised if you
happen 10 see the defendant on release prior to trial.
Nevertheless, if you have any concemms about the
conditions of the defendant’s release, please discuss
them with the Assistant United States Attorney
handling the case.

Of course, if you are threatened or harassed while you
are attending court proceedings, you should report
that fact immediately to the Assistant United States
Attorney.
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4. DISCUSSING THE CASE WITH OTHERS

United States Attorneys’ Offices often receive calls

. ..from witnesses asking. about their rights if a defense

attorney or a defense investigator contacts them.
Witnesses do not belong to either side of a criminal
case. Thus, even though you may first be subpoenaed
by the prosecution or by the defense, it is proper for
the other side to try to talk to you. While it is the
prosecution that is asking for your cooperation in this
case, you may be contacted by the defense lawyer or
an investigator for the defendant for an interview.
While you may discuss the case with them if you wish
to do so0, you also have the right not to talk to them.
The choice is entirely yours. ! vou do agree to an
interview with a representative of the government or
defense, here are some suggestions on how to deal
with it:

First and foremost, you should always tell "the truth,
the whole truth, and nothing but the wuth.”

If you give a statement to a lawyer or an investigator
for the government or the defense, you do not have to
sign the statement. However, any statement that you
make during an interview, even if not signed, may be
used to &y to challenge or discredit your testimony in
court if your testimony differs from that statement.
This applies even 1o oral statements that are not
reduced to writing at all.

If you decide to sign a statement, make sure you read
it over very carefully beforehand and correct any
mistakes,

Ask to have a copy of any statement that you make.
Whether you sign the statement or not, you may tell
the lawyer or investigator that you will refuse to give
a statement unless you receive a copy of it



When you have an interview with the defendant’s
lawyer or investigator, please let the United States
Atorney’s Office know about the interview. If you
electto have an interview with the defendant’s lawyer
. or investigator, you may want to have present an
additional person chosen by you to witness the
interview.

You may discuss the case with anyone you wish. The
choice is yours. Be sure you know to whom you are
talking when you discuss the case. We encourageyou
not to discuss the case with members of the press,
since you are a potential witness in a criminal case
and the rights of the government and the defendant
to a fair wial could be jeopardized by pre-trial
publicity.

After a witness has testified in court, (s)he may not
tell other witnesses what was said during the
testimony until after the case is over. Thus, do not
ask other witnesses about their testimony and do not
volunteer information about your own.

The Assistant United States Attorney may discuss
various aspects of the case with you to inform you
and to prepare you for testimony if that is necessary.
However, the Federal Rules for Criminal Procedure
prevent an Assistant United States Anorney from
disclosing to anyone, with limited exceptions, what
has occurred in the grand jury. The purpose of this
secrecy rule is to protect grand jurors and persons
involved in the investigation and to make sure thatno
one tampers with the investigation or flees from the
jurisdiction. For those reasons, an Assistant United
States Aftorney may be prevented from fully
answering some of your questions about the results of
the investigation or the decision of whether to file
criminal charges.

S. SCHEDULING YOUR APPEARANCE
IN COURT

There are several kinds of court hearings in a case in
which you might be asked to testify.. These include a
preliminary hearing, a grand jury appearance, a

motion hearing, and an appearance in court for trial
orsentencing. Itis difficultto schedule court hearings
at a time convenientfor everyone involved. Any court
hearing requires the presence of wimesses, law

- enforcement officers, the defendant’s lawyer, an

Assistant United States Attorney, and the judge, as
well as the defendant.

Therefore, WHEN THE COURT SETS A TIME AND
PLACE FOR A HEARING IN THE CASE YOU ARE
INVOLVED IN, YOU MUST BE THERE PROMPILY,
unless an emergency prevents it And if you have
been sent a subpoena - a formal order to appear -
you should know that there are serious penalties for
those who do not obey that order.

If you know in advance anything that might keep you
from making a court appearance, let the United St~*~«
Attorney’s Officeknow immediately so that an

may be made to adjust the schedule. H
scheduling is at the discretion of the court

Despite the best efforts of everyone concerned, court
hearings do not always take place on schedule — the
hearing or trial is sometimes postponed or continued
to a new date. When possible, the Assistant United
States Attorney handling the case in which you are
involved will discuss with you any proposed
scheduling change. Also, the United States Attorney’s
Office will notify you of any postponements in
advance of your appearance at court.

6. PLANNING YOUR TRIP TO COURT

As a victim or witness, you may have questions about

- transportation, the location of the courthouse, food

service, or where to go and what time to appear. The
United States Attomey’s Office has assembled
information on these subjects. You should feel free to
ask either the case agent, the Assistant United States

- Artorney, or the Victim-Wimess Coordinator zbout

them.




7. HOW CASES TURN OUT

Many criminal cases are concluded without a trial
being held. In many cases, the evidence of the
defendant’s guilt is so strong that (s)he pleads guilty
to the crime. Guilty pleas and other ways the case
may end without a trial are discussed below:

a Guilty Plea

The defendant may choose to plead guilty. By
" pleading guilty, the defendant waives his or her right
to a trial. Generally, the guilty piea constitutes a
conviction.

b. Plea Agreement

The Assistant United States Attorney may enter into
an agreement with the defendant whereby if the
defendant pleads guilty to certain charges, the
government will ask the court to dismiss other
charges, or will take another position with respect to
the sentence imposed or some other action.
Sometimes, the defendant will agree to plead guilty to
one or more of the charges or to a less serious or
related offense. This process of obtaining a
defendant’s agreement to plead is recognized by the
courts as a proper way of disposing of criminal cases.
In fact, the United States Supreme Court held that
agreed-upon pleas are to be encouraged.

The government usually benefits in several ways by
entering into an agreement for a guilty plea to certain
charges rather than going to trial against a defendant
on all charges. One benefit is the guarantee of a
conviction. Criminal cases always involve risks and
uncertainties. Even a case that appears to be very
strong may not result in a conviction if thereis a trial.
And in many cases, there is a possibility that certain
evidence may not be admitted. The Assistant United
States Attorney will consider this in deciding to agree
to a plea to certain charges. Another benefit of plea
agreements is the prompt and certain imposition of
sentence, which is a major goal of the criminal justice
system. A third benefit is that they help to obtain
pleas and convictions of other defendants. Often, the
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Assistant United States Attorney will require, as a
condition of a plea, cooperation of the defendant in
further investigation or prosecutions of others. Also,
since there is no-trial and.no witnesses are called to
testify, the identity of informants and witnesses can
remain undisclosed. This preserves an informant’s
usefulness in- other investigations, and preveats
inconvenience and emotional stress that witnesses
might experience when they have to testify.

In deciding to accept certain pleas, the Assistant
United States Artorney considers the effect of the
criminal offense on the victims, the criminal history of
the defendant, the seriousness of the offense, and the
interest of society in seeing all crimes punished with
certainty. The Assistant United States Attorney will
also consider whether the proposed plea will expose
the defendant to a maximum punishment that is
appropriate even though the defendant may not plea
guilty to all charges. :

¢. Dedlination and Dismissal

A case referred to the United States Attorney may not
be acted upon, which is called a declination, or may
be dismissed after it has been filed with the court
There are several reasons why cases may be declined
or dismissed.

An Assistant United States Attorney has discretion to
decline to prosecute a case based on several
considerations. The Assistant United States Artorney
must decline if the evidence is too weak. The
Assistant United States Attorney is ethically bound not
to bring criminal charges unless the admissible
evidence will probably be sufficent to obtain a
conviction. However, even when the evidence is
sufficient, the Assistant United States Attorney may
consider that there is not a sufficient federal interest
served by prosecution, but that the defendant js
subject to prosecution in another state or local court
(including a state court for the prosecution of juvenile
delinquents).



A dismissal may occur when the Assistant United
States Attorney asks the court to do so. The Assistant
United States Attorney may do so because the court
has excluded critical evidence or witnesses have

- become unavailable. In other situations, evidence

which weakens the case may come to light after the
case has started. The court may dismiss a case over
the objection of the Assistant United States Attorney
when it determines that the evidence is insufficient to
find the defendant guilty.

d. Pre-Trial Diversion

In selected cases, an Assistant United States Attorney
may decide not to try a defendant right away or to
bring charges immediately. Instead, the defendantis
placed in a Pre-Trial Diversion Program. Under this
program, the United States and the defendant enter
into a contract in which the defendant agrees to
comply with certain conditions and to be supervised
by the United States Probation Office for a period of
time, usually one year. One of the conditions may be
to make restitution to the victims of a crime. If the
defendant successfully complies with all of the
conditions, no charges will be brought. If, however,
the defendant fails to meet a condition, charges may
be filed.

The Pre-Trial Diversion Program is designed for those
defendants who do not appear likely to engage in
further criminal conduct and who appear to be
susceptible to rehabilitation. Overall, the objectives of
the program are to prevent future criminal activity by
certain defendants who would benefit by diversion
from taditional punishment into community
supervision and services. The program also helps to
make criminal sanctions more appropriate to the
individual offenders, and it saves judicial and
prosecutive resources for concentration on major
crimes.

‘Several factors may be considered in deciding upon

diversion, including the criminal record of the
defendant, the willingness of the.defendant to.make
restitution, and the likelihood that the defendant may

engage in further criminal conduct. Additionally,
before a defendant may enter into a diversion
program, the United States Probation Office must

_agree to supervise the defendant, and the defendant

usually must admit that he or she committed the
wrongdoing. ' ' S S

8. WHAT IF YOUR PROPERTY IS BEING HELD AS
EVIDENCE?

Sometimes law enforcement officers take and store
property belonging to witnesses as evidence in a wial.
This might be property that was taken by law
enforcement officers at the crime scene or that was
stolen. If your property is being held as evidence by
law enforcementofficers and you would like to regain
your property before the case is over, you should
notify the law enforcementofficer or Assistant Unired
States Attorney who is handling the case in whi

are involved. Many times arrangements can :
for early release of property. That is a determifiduon

to be made considering the value of the property as
evidence at wial. In any event, at the conclusion of
the case you should be able to hz+e your property
returned to you promptly. The pror:pt return of your
property will always be sought. In those instances
where this cannot be achieved, the Assistant United
States Attorney will explain the reasons for retaining
the property. .

9. RECOVERING FINANCIAL LOSSES

Often, crime means a real financial loss for the victim.
Perhaps you have had cash or valuable property stolen
(and not recovered), have experienced damaged
property, medical expenses, or a loss of income
because you could not work, or the nature of the
crime may be that you have been defrauded of money
belonging to you. If any of these things have
happened to you, please check to see if you have
insurance which will cover the loss.



If you have no insurance or only partial coverage,
there are three possible ways of trying to recover your
losses. Unfortunately these three ways, discussed
below, are not always effective in many cases.

a. Compensation

Crime victims’ compensation programs, administered
by the states, provide financial assistance to victims
and survivors of victims of criminal violence.
Payments are made for medical expenses, including
expenses for mental health counseling and care; loss
of wages attributable to a physical injury; and funeral
expenses attributable to a death resulting from a
compensable crime. Other compensable expenses
include eyeglasses or other corrective lenses, dental
services and devices, and prosthetic devices. Each
state establishes its own instructions for applying for
crime victims compensation, procedures to be used in
processing applications, approval authority, and dollar
limits for awards to victims.

b. Restitution

When an offender gives back the things (s)he stole
from a victim, or otherwise makes good the losses
(s)he has caused, (s)he has given restitution to the
vicim.

From the point of view of effective law enforcement,
the time to seek restitution is when the defendant is
found guilty or pleads guilty. If that is the final result
of the case - which is never a sure thing -- the trial
judge must consider, by law, restitution as part of the
offender’s sentence. The decision, however, is the
judge’s. The judge might determine that the
defendant does not have enough money to repay the
debt to the victim, or the judge may decide to
sentence the offender to jail or prison, in which case
the defendant may not be able to earn money to pay
back the victim.

You should discuss restitution with the Assistant
United States Attorney. You should cooperate fully
with the United States Attorney’s Office and the
United States Probation Office. by giving them
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information regarding the impact that the crime had .
on you, as the victim. Without this informaton, the
judge cannot make an informed decision on your need
for restitution.

c. Gvil Damages

A victim may @y to recover his or her losses by a civil
lawsuit against the defendant. Such a private lawsuit
is completely separate from the criminal case. In fact,
the jury in a civil case may find that the defendant
owes the victim money, even though a different jury
in the criminal case may find the defendant not guilty
because the burden of proof is higher in a criminal
case.

The difficulty in trying to obtain civil damages from
the defendant is the same as in mying to get
restitution; whatever money the defendant once bad
may now be gone. You may need a lawyer to bring
such a suit. If you qualify, you may be able to get
help free of charge from legal aid services. On the
other hand, if your total losses are small, then you

. may not need a lawyer at all. You may be able to

bring your own lawsuit without the assistance of a
lawyer.

WHAT HAPPENS IN A FELONY CASE?

Any offense punishable by death or imprisonment
exceeding one year is called a felony. Felonies are the
most serious crimes. The prosecutors and the courts
handle felony cases differently from misdemeanor
cases (cases that have shorter possible sentences).

This part of the handbook is intended to explain the
way a felony case moves through the court system.
Each step is explained in the sections below.
WITNESSES ARE NOT NEEDED AT EVERY STEP IN
THE PROCESS. Most witnesses are asked to come to
court only for a preliminary hearing, a grand jury
hearing, a Withess conference, or a trial.



Not every step is taken in every case. In fact, many
cases end before they reach trial. Even s0, you may
wish to know all the steps that the case in which you
are involved might go through.

1. INITIATING CHARGES BY COMPLAINTS ~

Some felony cases begin when the United States
Artorney (or usually an Assistant United States
Arttorney), working with a law enforcement officer,
_files a criminal complaint before a United States
Magistrate. This complaint is a statement, under
oath, of facts sufficient to support probable cause to
believe that an offense against the laws of the United
States has been committed by a defendant If the
Magistrate accepts the complaint, a summons or arrest
warrant will be issued for the defendant. In some
cases, the defendant may have been arrested without
a warrant, in which case the defendantis presented to
. the Magistrate at the time the complaint is filed.

Victims and witnesses of federal offenses may be
interviewed by a law enforcement officer prior to the
filing of a complaint. 1ln those situations, the law
enforcement officer will report the statements of the
.vicim or witmess to the Assistant United States
Atorney assigned to the case. Sometimes the
. Assistant United States Attorney may wish to
_interview the witness in person.

2 THE INITIAL APPEARANCE

This is the defendant’s first hearing after arrest. It
takes place before a United States Magistrate, usually
the same day the defendant is arrested. Witnesses are
not needed for testimony at this hearing. The hearing
has three purposes. First, the defendantis told his or
her rights and the charges are explained. Second, the
defendantis assisted in making arrangements for legal
representation, by appointment of an attorney by the
court, if necessary. Third, the court determines xfthe
- defendant can be safely released on bail.

Many defendants charged with,a felony are released
at the end of this hearing - either they have posted

money to guarantee their return for trial and other
hearings, or they have been released on conditions
which include their promise to return for future
hearings or the trial. Those conditions may include

~ the requirement that they not personally contact
witnesses in the case. In some cases, the defendant
will be detained without bail.

3. PRELIMINARY HEARING

The purpose of this hearing is to determine whether
there is evidence to find probable cause to believe
that the defendant has committed the offense charged.
The burden is on the United States Artormey to
produce sufficient evidence to support this finding.
The United States Attorney does not have to prove at
this hearing that the defendant is guilty, but must
present evidence to show that there is good reason r~
proceed with the charges against the defendant.

date for this heanng will be set at the ini
appearance.

Usually the law enforcement officer alone can give
- sufficient evidence that there is probable cause that
the defendant has commined the offense.
Occasionally, witnesses may be subpoenaed to testify;
if you receive such a subpoena, you should get in -
touch with the Assistant United States Attorney who
is handling the case as soon as possible.

4. GRAND JURY HEARINGS

A grand jury is a group of twenty-three (23) citizens
from the same judicial district who meet to examine
the evidence against people who may be charged with
a crime. The work is done in complete secrecy. Only
- an Assistant United States Attomey and a
stenographer meet with them - plus those witnesses
that are subpoenaed to give evidence before a grand
jury.
Although a grand jury is not a trial, it is a serious
matter. Witnesses are put under oath. Their

testimony is recorded and may later be used dur- _*
the wial Itis important to review mmxywm-y.
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remember about the crime before you testify before
the grand jury. You must tell the truth. Prior to
testifying before the grand jury, you will probably
meet with the case agent or the. Assistant United
States Attorney. This will help you get ready for your
grand jury appearance.

After hearing the evidence presented by the Assistant
United States Attorney, the grand jury will decide
whether the case should be prosecuted. Grand jury
charges against a defendant are called "indictments.”
If the grand jury finds that the case should not be
prosecuted, they will return a "no true bill."

Not every witness in a serious crime is called to testify
by the grand jury. Sometimes the grand jury will
issue indictments on the basis of an officer’stestimony
alone. Ifyou are called to testify, the Assistant United
States Attorney should be able to give you an
approximate time when your testimony will be heard.

Unfortunately, it is not always possible to schedule
testimony to the minute. Your appearance may
involve some waiting to be called before the grand
jury itself, so we recommend that you bring some
reading material along with you.

All witnesses who testify before the grand jury, except
federal employees, are entitled to the same witness
fee and expenses which are available for testifying in
court at trial.

S. ARRAIGNMENT ON THE INDICTMENT

The defendant in this hearing is read the charges
which are contained in an indictment, and his or her
bail conditions are reviewed. Witnesses are usually
not needed at this hearing. Usually at this hearing
the date is set for the case to be heard at trial.

6. HEARINGS ON MOTIONS
Before the trial, the court may hear "motions” made

by the defendant or the United States. These-may
include motions to suppress evidence, to compel
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discovery, or to resolve other legal questions. In most
cases, witnesses are not needed at the motions
hearing. If a wimess is needed at this hearing, (s)he

- will receive:a notice from-the United States Attorney’s

Office.
7. THE WITNESS CONFERENCE

At some time before the wial date, the Assistant
United States Attorney in charge of the case may
contact you by letter or phone asking you to appear at
a witess conference to prepare you for trial. The
purpose of this wimess conference is to review the
evidence you will be testifying about with the
Assistant United States Attorney who will be trying
the case. You are entitled to a witmess fee for
attending this conference.

8. TRIAL

In many felony cases, the only contact witnesses have
with the prosecutors comes at the witness conference
and at the trial. Normally, when the trial date has
been set, you will be notified by a subpoena - a
formal written order from the court to appear.

You should be aware that a subpoena is an order of
the court, and you may face serious penalties for
failing to appear as directed on that subpoena. Check
your subpoena for the exact time at which you should
appear. If for any reason you are unable to appear as
the subpoena directs, you should immediately notify
the Assistant United States Attomey who is working
on the case.

Usually felony trials go on as scheduled; however, this
is not always the case. Sometimes the defendant may
plead guilty at the last minute, and the trial is
thereforecanceled. At other times, the defendant asks
for and is granted a continuance. Sometimes the trial
bas to be postponed a day or more because earlier
cases being heard by the court have taken longer than
expected. When possible, the Assistant United States
Attorney ‘handling-thecase-or the Victim-Witness
Coordinator will discuss with you any proposed



scheduling change. Also, the United States Attorney’s
Office will do everything it can to notify you of any
postponementin advance of your appearance at court.

- Although all of the witnesses for trial appear early in

the day, most must wait for some period of time to be
called to the courtroom to give their testimony. For
this reason, it is a good idea to bring some reading
material or handwork to occupy your waiting time. If
you are waiting in a courtroom, you should remember
that it may be against the rules to read in court.

A felony trial follows the same pattern as the trial of
any other criminal case before the court The
prosecution and the defense have an opportunity to
make an opening statement, then the Assistant United

States Attorney will present the case for the United

States. Each witness that is called for the United
States may be cross-examined by the defendant or the
defendant’s counsel. When the prosecution has rested
its case, the defense then has an opportunity to
present its side of the case. The United States may
then cross-examine the defendant’s witnesses. When
both sides have rested, the prosecution and the
defense have an opportunity to argue the merits of
the case to the court or, in a case which is being
heard by a jury, to the jury, in what is called a
"closing argument.” The court or the jury will then
make its findings and deliver a verdict of guilty or not
guilty of the offense charged.

After you have testified in court, you should not tell
other witnesses what was said during the tesimony
until after the case is over. Thus, you should not ask
other witnesses about their testimony, and you should
not volunteer information about your own.

9. SENTENCING

In a criminal case, if the defendant is convicted, the

judge will set a date for sentencing. The time _ . -

between conviction and sentencing is most often used
in the preparation of a pre-sentence investigation

report. This report is prepared by the United States -

Probation Office. At the time of sentencing, the judge

‘will consider both favorable and unfavorable facts

about the defendant before determining the
appropriate sentence to impose.

_The function of imposing sentence is exclusively that
of the judge. In some cases, (s)he has a wide range -

of alternatives to consider and may place the
defendant on probation (in which the defendant is
released in the community under supervision of the
court for a period of years), or place the defendantin
jail for a specific period of time, or impose a fine, or
formulate a sentence involving a combination of these
sanctions.

The court will also consider requiring the defendant
to make restitution to victims who have suffered
physical or financial damage as a result of the crime.
If you are a victim, you should cooperate fully with .
the United States Attorney’s Office and the Unite
States Probation Office on preparing a Victim
Statement regarding the impact of the crime an
need for restitution. A Victim Impact Statement is a
written description of your physical, psychological,
emotional, and financial injuries that occurred as a
direct result of the crime. A Victim Impact Statement
is read by the judge who will be sentencing the
defendant. '

"Victims and witnesses may attend the sentencing

proceedings and also may have the opportunity to
address the court at this time. The Assistant United
States Attorney will tell you if such an opportunity
exists for you and will talk to you about such a
presentation. '




WHAT HAPPENS IN A
MISDEMEANOR CASE?

Any criminal offense punishable by imprisonment for
a term not exceeding one year is a misdemeanor. Any
misdemeanor that carries a penalty of imprisonment
for not more than six months, a fine of not more than
five hundred dollars ($500), or both, is a petty
offense.

Misdemeanorsinclude such offensesas minor assaulits,
simple possession of controlled substances, some tax
law violations, and other offenses. Petty offenses
include offenses against traffic laws as well as many
regulations enacted by the agencies of the United
States.

1. CRIMINAL INFORMATIONS OR COMPLAINTS

A misdemeanor case can be initiated in several ways.
The United States Atrtorney may file a criminal
information or a complaint with the court charging a
misdemeanor. This is usually done after review of the
evidence by an Assistant United States Attorney with
a law enforcementofficer'sassistance. Itis the United
States Attorney’s task to decide whethera case will be
brought, and how that case will be charged. That
review may involve the Assistant United States
Attorney speaking to witnesses and victims, or it may
be that the law enforcement officer will report the
statements of victims and witnesses to the United
States Attorney.

Once the complaint or information is filed, a date is
set for the defendant to appear before the United
States Magistrate for arraignment. In cases where an
arrest has been made prior to the filing of a complaint
or information, the arraignment takes place
immediately.

BT

"2 ARRAIGNMENT

The arraignment before the United States Magistrate
is a hearing during which the defendant is advised of
his or her rights against self-incrimination and to the
assistance of counsel, of his or her right to have the
case heard before a United States District Court Judge
or before a United States Magistrate, and of the dates
for further proceedings in the case.

The Magistrate will review facts presented by the
United States Attomey and by the defendant and set
conditions of bail release. Those conditions may
include a promise to appear on the date set for trial
of the case, and/or the promise of a money bond to
be forfeited if the defendant fails to appear, or other
such conditions of release as seem fair and just to the
Magistrate. The purpose of bond is to ensure that the
defendant will be present when the case is heard for
final disposition. It is not necessary for victims or
witnesses to appear at this arraignment, unless they
have been specifically instructed to do so by the case
agent or the Assistant United States Attorney.

3. PETTY OFFENSES

Perty offenses are most often initiated by the issuance
of a traffic violation notice (TVN). A TVN is issued to
defendants by the law enforcement officer at the time
of the offense. They command the defendant either
to pay a collateral fine to dispose of the matter or to
appear before the United States Magistrate on the
date written on the ticket. Most often the case will be
heard for wial before the United States Magistrate on
that date, if the collateral is not paid. If you are a
victim or a witness in one of these petty offense cases,

- the United States Attorney’s Office may request that

you attend a witness conference prior to trial.



4. TRIAL

A tial of a misdemeanor case follows the same
pattern as the trial of any other criminal case before

_the court. The prosecution and the defense have an

opportunity to make an opening statement, then the
Assistant United States Attorney will present the case
for the United States. Each wimess called for the
United States may be cross-examined by the
defendant or the defendant’s counsel. When the
prosecution has rested its case, the defense then has
an opportunity to present its side of the case. The
United States may then cross-examine the defendant’s
witnesses. When both sides have rested, the
prosecution and the defense have an opportunity to
argue the merits of the case to the court or, in a case
which is being heard by a jury, to the jury in what is
called a ‘“closing argument’ (Some serious
misdemeanor cases are heard with a jury, either
before the Magistrate or before the United States
District Court Judge.)

The court or the jury will then make its findings and

deliver a verdict of guilty or not guilty of the offense
charged.

5. SENTENCING

In petty offense cases, the court may proceed
" immediately after the verdict to sentencing. The

defendant and the United States each has an

opportunity to speak to the issue of sentencing. In
" misdemeanor cases, the court may request a pre-
sentence investigation and report from the United
States Probation Office. If such a report is ordered,
sentencing will be suspended for a period of time to
permit the report to be prepared. If the case before
the court involves financial or physical injury to a
victim of the crime, the court must consider
restitution (repayment of damages to the victim as
part of the sentence imposed). .

A Victim Impact Statement, prepared by the victim,

can be used to establish this element of damage. In
cases in which damage has been suffered as a result
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of a misdemeanor offense, the victim should bring
that damage to the attention of the Assistant United
States Artorney handling the case, to ensure that the
damage is.set before the court. The victim should

_ cooperate fully with the Assistant United States

Attorney and the United States Probation Officer to

determine the extent of the impact of the crime.

The function of imposing sentence is exclusively that
of the judge, who has a wide range of alternatives to
consider and, depending upon the case, may place the
defendant on probation (the defendant is released
into the community under the supervision of the court
for a period of time), or place the defendant in jail for
a specific period of time, or impose a fine. Victims
and witnesses may attend the sentencing proceedings
and also may have the opportunity to address the
court at this time. The Assistant United States
Anorney handling the case will tell you if such an
opportunity exists for you and will talk to you about
such a presentation.

CONCLUSION

We hope that this handbook has answered many of
your questions as to how the federal criminal justice
system operates and what is expected of you in your
role as a potential witness. As explained in this
handbook, witnesses have importantresponsibilitiesin
this process, and their full cooperation is essential if
the system is to operate effectively.

Your .

contribution, in time and energy, is very much -

appreciated by everyone in the United States
Attorney’s Office.

If you have any other questions or problems related to
the case, please contact the Victim-Witness
Coordinator or the Assistant United States Attorney

assigned to the case.

-

March 1993 Edition (September 1996 Prinﬁng).
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Pierre Branch Office:
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CRIMINAL JURISDICTION IN INDIAN COUNTRY
NORTHERN PLAINS TRIBAL JUDICIAL TRAINING INSTITUTE

OVERVIEW: Criminal jurisdiction in Indian country involves a mixture of
e - federal, state and tribal law_with jurisdiction dependent upon such factors
as the race of the perpetrator and victim, as well as the situs of the crime.
This outline reviews some of the pertinent issues relative to the question of
who possesses jurisdiction over a perpetrator of a crime in Indian country.

1. Definition of Indian country - 18 U.S.C. 1151

Indian country is legislatively defined by the United States Congress
at 18 U.S.C. 1151 as: - . S o

A. all lands within the limits of any Indian reservation
notwithstanding the issuance of any patent, and including
rights-of way running through Indian allotments This
definition encompasses all lands within the exterior boundaries
of a reservation even if the land is held in fee simple by a non-
Indian entity or person. See Solem v, Bartlett, 465 U.S.
463(1984). Thus, if an Indian commits an offense within the
exterior boundaries of the reservation tribal and federal
jurisdiction would lie even if the crime occurred on fee land.

B. all dependent Indian communities within the borders of the
United States whether within the original or subsequently
acquired territory thereof. A dependent Indian community is
defined in the case law based upon four inquiries. See United
665 F.2d 837, 839 (8§h Cir. 1981);

1. Whether U.S. retains title to land and the authority to
regulate in area. Those communities located on trust
land outside the reservation boundaries are considered
dependent communities.

2. The nature of the area and the relationship of the
inhabitants to an Indian tribe or to the federal ‘
government. A majority population of a particular Tribe
residing in Indian Housing authority housing would be
considered a dependent Indian community.

3. Cohesiveness of the community and its reliance upon
federal services.

- 4, Whether the area has been set aside for the use of
Indians. For example, the Sisseton Tribal Court has

 ruled that a county road that connects the town of
Sisseton with the seat of tribal government is a
dependent Indian community.

C. Rights of way running through Indian allotments - this
includes state, county and unmaintained roads that run through

1
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Indian allotments even if the highway runs outside the exterior
boundaries of the reservation.

II. Definition of Indian

A In General - In most cases, in order for either a tribal or
federal court to exercise jurisdiction over a person in a
criminal matter two conditions have to be met.

1. Possess some Indian blood;
2. Be regarded as Indian by his or her community.
B. Other Tests

1. Enrolled in federally-recognized tribe or other indicia
of membership. See United States v, Broncheau, 597
F.2d 1260, 1263 (9th Cir. 1979)(enroliment not
required for Indian to be considered member of Tribe.)

2. Adoptwn into Tribe is generally not sufficient to
create Indian status. See United States v, Rogers, 45
U.S. (4How.) 567 (1846);

.» 442 N.W.2d 233 (S.D.
1989)(Tribe's enrollment of white child sufficient to
trigger application of Indian Child Welfare Act).

C. St. Cloud Test
Under this test, adopted by the United States Court of Appeals

for the Eighth Circuit in U.S, v. Lawrence, 51 F.3d 150 (8th
Cir. 1995), the Court adopted the standard set out in St. Cloud

Y. United States, 702 F. Supp. 1456 (D.S.D. 1988) for a
determination of who is an Indian (perpetrator and victim).

1.Tribal enrollment - generally is dispositive of issue.

2. Government recognition through receipt of benefits
(IHS, BIA GA, commodities, etc.).

3. Enjoyment of the benefits of tribal affiliation.

4. Special recognition as Indian through residence on
reservation and participation in social life.

These criteria should be examined in the totality to make the
determination of whether a perpetrator or victim is Indian.
However, even if the perpetrator meets the definition of Indian
under these criteria, if he is a member of a terminated tribe, he
is generally not considered "Indian' for purposes of federal
jurisdiction. See St. Cloud; US v. Heath, 509 F.2d 16 (9th
Cll'. 1974).

D. Duro v. Reina, 495 U.S. 676(1990) - Duro had held that

tribal courts do not have the inherent authority to exercise

2
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criminal jurisdiction over non-member Indians. Congress
legislatively repealed Duro in 1991 vesting tribal courts with
the authority to prosecute non-member Indians to the same
extent the federal courts exercise jurisdiction over Indians
under the Major Crimes Act.

- s ::«vmf: = ’PES:OF,:CRIB—IES R e e T —— :T:' SosmI—es o lw:oo= -

In general, federal courts exercise jurisdiction over offenses
committed in Indian country by Indians and against Indians under
several federal statutes, including the Major Crimes Act, 18 U.S.C.
1153, the Indian Country Crimes Act, 18 U.S.C. 1152, and the
Assnmlatnve Crimes Act, 18 U.S.C. 13, which the Supreme Court

- “has held- applies to crimes that occur in Indian country. Mlmms_u
United States, 327 U.S, 711 |

(1946). Tribal courts exercise
concurrent jurisdiction over crimes prosecuted by the United States,
except those crimes where the perpetrator is non-Indian, and other
crimes defined by tribal code or the Code of Indian Offenses. State
Courts can only exercise jurisdiction over crimes committed by one
non-Indian against another in Indian country or a victimless crime
committed by a non-Indian, except in Public Law 280 reservations
where states exercise jurisdiction over violations of prohibitory
statutes, not regulatory ones. See 18 U.S.C. 1162; 25 U.S.C. 1322.

A. Federal Court Jurisdiction

1. Major Crimes Act - 18 U.S.C. 1153 - As the result of

, 109 US 556 (1883), the United
States enacted the Major Crimes Act to criminalize
federally certain major crimes. Those crimes now
include: murder, manslaughter, kidnapping, maiming,
kidnapping, rape, involuntary sodomy, carnal
knowledge of any female who has not attained age of
16, assault with intent to commit rape, incest, assault
with intent to commit murder, assault with a dangerous
weapon, assault resulting in serious bodily injury,
arson, burgarly and robbery.

2. Concurrent jurisdiction of tribal courts - Tribal courts
retain concurrent criminal jurisdiction over offenses
covered by Major Crimes Act and double jeopardy does
not apply to bar prosecution by federal court after tribal
court prosecution. US v, Wheeler, 453 U.S. 313
(1978). The same rule also may apply to a subseqgent
federal prosecution after a CFR court prosecution, but
no case law on this. Nor does the United States'
Attorney's internal Petite policy, directing the United

~ States not to prosecute a person already prosecuted by

another sovereign, bar the prosecution of an Indian in -

federal court for the same offense prosecuted in tribal

court. See United States v, Lester, 992 F.2d 124 (8th
Cir. 1993).




a. Uncounselled guilty plea in tribal court
generally cannot be used as admission against
interest in federal court prosecution, but

" counselled ones can. United States v. Ant, 882
F.2d 13 (9th Cir. 1991).

b. Time served on tribal court sentence not
necessarily credited on federal sentence, but
discretionary with Attorney General.

¢. Tribal Court convictions not used under federal
sentencing guidelines to determine category of
offender, but can be used to enhance sentence.

See US v, Gallaher, 29 F.3d 635 (9th Cir. 1994).

3. Assimilative Crimes Act, 18 U.S.C. 13 - permits
federal prosecutions by assimilating state substantive
law. See United States v, Norquay, 905 F.2d 1157 (8th
Cir. 1990)(although burglary is to be punished under
state law, federal courts are still permitted to apply the
federal sentencing guidelines to determine appropriate
sentence).

4. Indian Country Crimes Act, 18 U.S.C. 1152 - general
laws of the United States applicable to federal enclaves
apply in Indian country. This includes the Assimilative

Crimes Act. Williams v. United States , 327 U.S. 711
(1946).

5. Death Penalty - Death penalty inapplicable to Indians
committing criminal offense subject to death penalty in
Indian country unless Tribe opts in to death penalty. 18
U.S.C. 3598. Indians, however, are subject to the
death penalty for other federal offenses that carry the
death penalty (assasination, espionage, etc.) Nor are
recent legislative enactments expanding federal penalties
for federal offenses applicable to Indian country unless
Tribes opt in. See 18 U.S.C. 3559(c)(6) (three strikes
Ia(;v)l; l? U.S.C. 5032 (juveniles under 13 tried as
adults.

6. Special federal criminal statutes - Some statutes, for
example, 18 U.S.C. 1165(illegal for non-Indian to enter
on Indian land for unauthorized hunting and fishing); 18
U.S.C. 1164 (destruction of reservation boundary); 2§
U.S.C. 171(enter into land transaction without federal
authority) apply specifically to non-Indians who enter
Indian country.

B. State Court Jurisdiction - turns on question of whether state
has been vested with criminal jurisdiction under federal law,
such as Pub. L. 280, or other special' criminal-federal statute,
and on race of perpetrator and victim.

%)
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1. General - Absent some act of Congress, states have
no jurisdiction to prosecute Indians for criminal ’
offenses committed within Indian country or to
prosecute non-Indians for criminal offenses commltted
against Indian victim in Indian country.

439 U.S. 463

. _Confederated Bands of Yakima_ Nation,
(1979); State v. Kuntz, 66 N.W.2d 531 (N.D. 1954);
State v, Greenwalt

, 663 P.2d 1178 (Mont. 1983); State
L_L,ax:snn, 455 N.W.2d 600 (S.D. 1990).

2, anuor offenses - one court has held that because
Congress gave states and tribes the concurrent authority
to regulate the introduction of-liquor into Indian

" -country, states can exercise criminal jurisdiction over -

criminal "liquor violations." Fort Belknap Indian
43 F.3d 428 (9th Cir. 1994).
Tribes have civil authority to regulate liquor sales
throughout Indian country, but no crlminal Junsdnctlon
to prosecute non-Indian violators.

» 10 F.3d 554 (8th

Lake v, Cheyenne River Sjoux Tribe
Cir. 1993). Luke v, Mellette County, 508 N.W.2d 6
(S.D. 1993).

3. Non-Indian v. Non-Indian - State courts have
jurisdiction to prosecute this crime that occurs in Indlan

country or non-Indian victimless crime.

4. Pub. L. 280- 18 U.S.C. 1162; as amended, 25
U.S.C. 1322 et seq.- gave certain states mandatory
criminal jurisdiction over crimes occuring in Indian
country and gave other states option to exercise
jurisdiction. .

a. Mandatory states - California, Oregon,
Nebraska(except Winnebagos and Omahas have
been retroceded jurisdiction), Minnesota( with
exception of Red lake),Wisconsisn, and Alaska.

b. Optional states must comply with Pub. L. 280
and amend their state constitutions to accept
jurisdiction. After enactment of Indian Civil
Rights Act, 25 U.S.C. 1301 et seq., Tribes must
affirmatively accept jurisdiction by tribal election.
District Court, 400 U.S. 423
- (1971). State cannot overrule prior state court
precedent if effect is to vest state with jurisdiction
after 1968 without tribal consent.
00 F.2d

1164 (8th Cir. 1990).

¢. Tribal courts retain concurrent Junsdxctlon over
criminal offenses with state.courts... ,



d. States only obtained authority to enforce
prohibitory laws in Indian country, not regulatory

laws, such as gaming laws.
: 480 U.S. 202(1987),

938 F.2d 146 (9th Cir. l991)(states
have no authority to impose state regulatory
traffic laws upon reservation-domiciled Indians).
States cannot enforce mandatory insurance laws,
‘et al, upon reservation Indians even in Pub. L.
280 states. Nor can states impose hunting and
fishing regulatory laws upon reservation Indians.

e. Retrocession - Under Pub. L. 280, as amended,
there is a provision found at 25 U.S.C. 1323
allowing a state to petition the United States to
retrocede, or restore, tribal criminal or civil
jurisdiction.

f. Special statutes - Congress has

enacted special statutes, applicable to only certain
tribes, vesting state courts with criminal
jurisdiction over Indian country. See State v.
Hook, 476 N.W.2d 565 (N.D. 1991)(North
Dakota vested with criminal misdemeanor
jurisdiction over Fort Totten Indian reservation).

C. Tribal Court Jurisdiction - Tribal Courts have criminal
jurisdiction over all Indians who commit criminal offenses
within Indian country. This jurisdiction is concurrent with
federal courts in non-Pub. L. 280 states and with state courts
in Pub. L. 280 states. Tribal courts have exclusive criminal
jurisdiction to prosecute violations of regulatory statutes in
Pub. L. 280 states.

1. Oliphant v. Suquamish Indian Tribe, 435 U.S. 191
(1978)(Tribal courts have been necessarily divested of
criminal jurisdiction over non-Indians). Note that
Oliphant does not divest tribal court of authority over
quasi-criminal actions such as protection order
proceedings or mental commitments.

2. Indian Civil Rights Act - 25 U.S.C. 1301 et seq.-
governs the rights of criminal defendants in tribal
courts.

, 436 U.S. 49
(l978)(exclusnve remedy for vnolatnon of Indian
Civil Rights Act in federal court is writ of habeas
corpus challenging detention).

b. Several Tribal Courts. have held. that. ICRA

waives immunity of tribal officials for suits in
tribal court alleging violations of ICRA.

6
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c. Federal Tort Claims remedy available for
person aggrieved by tribal entity operating under
-~ 638 contract who violates ICRA.

T T T 77 Tto counsel of Defendant's choice if he pays. Tribe
can require counsel to be member of tribal bar.
- e. Punishment under ICRA now limited to one
year and $5,000.00 fine for each offense, 25
U.S.C. 1302 (7).
7
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._d._No_right _ to_court-appointed counsel, but right




UNITED STATES COURT OF APPEALS DECISIONS REGARDING CHILD
SEXUAL ABUSE

1. United States of America v. Lonnie Horse Looking, 1998 U.S.
App. LEXIS 2185, September 9, 1998 (in a case off the Rosebud
reservation involving despicably severe sexual and physical abuse of a six
month child, Court rejects Defendant’'s argument that the admission of
statements made to law enforcement was in error on ground that
Defendant had been properly Mirandized and that the Defendant failed to
properly allege involuntariness of statements even after being given
second chance by magistrate. Court also rejects argument that trial court
committed error by permitting government to interview defense witness
before trial on ground issue not preserved for appeal and witness’
testimony not exculpatory. Trial court did not err in denying admission of
a calendar prepared by defendant and his family on ground that calendar
was hearsay and was not a contemporaneous recitation of facts but
prepared later. Lastly, sufficient evidence existed to sustain convictions
on all counts)

2. United States of America v. Weaselhead, 1998 U.S. App. LEXIS
21880, September 9, 1998 (Court holds that the federal prosecution of
a Blackfeet Indian for sexual abuse of a minor barred by double jeopardy
because Defendant had already been prosecuted for same conduct
underlying federal prosecution in the Winnebago Tribal Court. Court holds
that in light of Duro v. Reina’s holding that Indian tribes lack the inherent
sovereign authority to prosecute non-member Indians, the Winnebago
Tribal Court was exercising authority under a federal delegation and thus
the subsequent federal prosecution was barred. Decision may cause some
problems with initial tribal prosecution when federal prosecution is
sought later.)

3. United States v. Rouse, 111 F.3d 561 (8th Cir. 1997), reconsidering
100 F.3d 560 (8th Cir. 1996) (In case off the Yankton Sioux reservation
involving several defendants and victims the Court reverses its earlier
panel decision reversing several convictions of sexual abuse of minors on
grounds that the district court erred in excluding certain expert opinion
testimony and in denying defendants' motion for independent pretrial
psychological examinations of the abused children. Court holds- that
defendants failed to preserve argument that State DSS denied defense



“conducted” were adequate “and that” psychological” evaluations on

counsel adequate access to children for investigation and that government
did not contribute to such denial. Court reverses itself on whether the
Defendants displayed a need for further physical and psychological
examination of the children by holding that the physical exammatlons

competency of children were not requested to the district court and that
thus the children were presumed competent to testify. Court also strongly
endorses the notion that children should be not further traumatized by
court proceedings by holding that: Of course, the court must protect a
criminal defendant's right to a fair trial, but it must also protect the
State's paramount interest in the welfare of the child. Making court-
ordered adversarial examinations routinely available would raise a barrier
to the prosecution of this kind of crime by maximizing the trauma that its
victims must endure. At a minimum, therefore, the court should heed a
custodial agency's opinion that pretrial access to the child for
investigative or adversarial purposes is unnecessary or unwise. Given the
difficulty of balancing these important interests, we conclude that, if the
custodian of a child witness opposes access as not in the child’'s best
interest, defendant must show that denial of access would likely result in
an absence of "fundamental fairness essential to the very concept of
justice" before the trial court need reach the question whether some type
of access may appropriately be ordered.

Court also denies the Defendants’ claims that permitting three of the
victims to testify via closed circuit television violated the confrontation
rights of the Defendants on ground that: Accordingly,“where necessary to
protect a child witness from trauma that would be caused by testifying
in the physical presence of the defendant, at least where such trauma
would impair the child's ability to communicate, the Confrontation

Clause does not prohibit use of a procedure® which preserves ‘the essence

of effective confrontation® -- testimony by a competent witness, under -
oath, subject to contemporaneous cross-examination, and observable by
the judge, jury,and defendant. Before invoking such a procedure, the

district court must find that the child “would be traumatized, not by the |

courtroom generally,but by the presence of the defendant.

Court also affirms trial court’s denial of testimony regarding sexual

activity of child victims on ground that defendants failed to timely notify -

government of intent to use as required by Rule 412.

Court rejects Defendants’ argument that admission of statements made by



children at initial interview with FBl was hearsay on ground that the

_ statements met the requirements of the residual hearsay exception, Fed.
R. Evid. 803(24), because they had indicia of reliability and the children
were also available for cross-examination.

Court affirms the lower court’'s decision rejecting the testimony of
defendants’ psychological expert who intended to testify that children’s
testimony was unreliable because it had been implanted in them by A
multiple inappropriate interrogations because such testimony invaded the
province of the jury and did not satisfy the Daubert standard for expert
testimony. Court also, in a closer call, upheld the Court's rejection of an
offer of proof made by the expert on the ground that it was harmiess error
because the jury heard substantial evidence from the expert on the
suggestibility of the methods of interrogation used.

Lastly, the Court upheld the denial of a new trial motion based on juror
misconduct finding that a challenged juror was not a racist and affirmed
the trial court's decision to allow the government to reopen its case after
resting to better establish crimes occurred in Indian country.

4. United States v. LeCompte, 99 F.3d 274 (8th Cir. 1996) Court
reverses conviction for sexual contact with minor on ground that trial
court committed error in permitting in other incidents of sexual contact
between defendant and other children on theory that it demonstrated
modus operandi of the defendant with children he allegedly molested. In
dicta Court also cautions the trial court about deviating upward in
sentence calculation on ground not listed in the sentencing guidelines.

5. United States v. Butler, 56 F.3d 941 (8th Cir. 1995) Court affirms
conviction for aggravated sexual abuse and one count of engaging in sexual
contact in Indian country. Court rejects argument that child witness was
subjected to leading direct examination on ground that there was only one
leading question objected to and that leeway can be given in the direct
examination of child victims. Court also upholds trial court’'s decision to
permit in prior uncharged sexual act committed by the Defendant on same
victim on ground that count of sexual contact is an intent crime and that
the prior bad act shows intent and also it shows identity of the Defendant.
Court also rejects a challenge to a witness credibility jury instruction
which allegedly gave more credence to the testimony of -child witnesses
on ground it substantially advised the jury of its obligation to weigh all



witness testimony adequately.

4. United States v. Lawrence, 51 F.3d 150 (8th Cir. 1995) Court
upholds a dismissal of an indictment charging the Defendant, a non-Indian, .

although meeting the requirement of having some degree of Indian biood,
was not considered Indian by her community under the test laid out in St.
Cloud v. United States, 702 F. Supp. 1456 (D.S.D. 1988). Those factors,
which the Court considered in declining order of importance, are: 1) tribal

“With “sexual-contact-of -a=minor-on-ground -that-the-victim-in_.question, ——— . . . _

_enroliment; 2) government recognition formally and informally through

receipt of assistance reserved only to Indians; 3) enjoyment of the
benefits of tribal affiliation; and 4) social recognition  as an Indian
through residence on a reservation and participation in Indian social life.
id. at 1461.

5. United States v. Whitted, 11 F.3d 782 (8th Cir. 1993) Court reverses
the conviction of the Defendant who was convicted of several counts of

‘aggravated sexual abuse and contact on ground that the trial court erred in

permitting the doctor who performed medical evaluations on the child
victim to testify: My final diagnosis was that [L.] had suffered repeated
child sexual abuse. "Dr. Likness testified he recommended that L. not be
exposed to her father in the near future. The Court held that: Because
jurors are equally capable of considering the evidence and passing on the
ultimate issue of sexual abuse, however, a doctor's opinion that sexual
abuse has in fact occurred is ordinarily neither useful to the jury nor
admissible. Court also holds that issue could be raised on appeal even
though Whitted did not make timely objection because the error was

" manifest and prejudiced the Defendant.

7. United States v. Knife, 9 F.3d 705 (8th Cir.1993) Court upholds trial-
court’s determination for sentencing purposes that crime of aggravated
sexual contact had been committed by force because Defendant had laid on
victim and threatened her if she told anyone. See also United States v.
Shoulders, 1993 U.S. App. LEXIS 21660.

8. United States v. Eagle Thunder, 893 F.2d 250 (8th Cir. 1990) Court

" affirms conviction of Defendant for aggravated sexual. abuse denying his -
claim that he was prejudiced by the Court’s failure to severe trial from




co-defendant's who was convicted of kidnapping child victim and that
Court erred in denying admissibility of prior sexual activity testimony
regarding child victim on ground that the Defendant failed to properly
offer it.

9. United States v. St. Pierre, 812 F.2d 417 (8th Cir. 1987)Court
affirms conviction of unlawful carnal knowledge of Defendant's
stepdaughter and rejects argument that Court's refusal to permit
testimony regarding the minor child’s maintenance of pornographic
material and other statements regarding her alleged sexual promiscuity
was in error, that the Defendant’s right to due process was denied by
Court's refusal to appoint another expert to evaluate the child and him to
determine whether he met the profile of a sex offender. Court also upheld
the government's use of prior sexual acts committed by the Defendant
upon the child victim on ground that it tended to show motive, opportunity
and intent. '

10. United States v. Denoyer, 811 F.2d 436 (8th Cir. 1987) Court
upholds conviction under Assimilative Crimes Act for involuntary sodomy
of Defendant’'s son and rejects argument that statements made by the son
to a doctor were inadmissible hearsay. Court also upholds trial court’s
refusal to suppress statements made by the Defendant to a law
enforcement officer to the effect that the Defendant suspected that child
was victim of sexual abuse. Court also rejects the Defendant’'s argument
that he should have been permitted to demonstrate to the jury that the
community he lived in was replete with sexual abuse and that others could
have committed the crime.

11. United States v. Azure, 801 F.2d 336 (8th Cir. 1996)Court reverses
conviction of Indian for carnal knowledge of a female under 16 on ground
that the Court erred in allowing pediatrician to vouch for credibility of
child sexual abuse victim, holding that the Court erred in allowing the
pediatrician to testify that she saw no reason why the child’'s testimony
would be untrue.

12. United States v. Renville, 779 F.2d 430 (8th Cir. 1984) Court
upholds trial court's finding that court had jurisdiction under
Assimilitative Crimes Act to prosecute Indian for forcible rape against
daughter in Indian country because incest under Major" Crimes Act referred
to state law which did not define incest as including forcible rape. Court



' 14. United States v. Crow, 148 F.3d 1048 (8th Cir. 1998) Court

also uphoids statements made by minor to medical professionals as
statements made to assist diagnosis.

13. United States v. Clark, 1998 U.S. App. LEXIS 22373 Court upholds

~~conviction of person for committing aggravated sexual abuse on Red Lake
Indian reservation and rejects -argument that Red Lake reservation is not
Indian country because Tribe had never ceded land to United States for
allotment on ground that the reservation need not be ceded t