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of the Victims of Child Abuse Act of 1990 on Federal 
land or in a federally operated (or contracted) 
facility, learns of facts that give reason to suspect 
that a child has suffered an incident of child abuse, 
as. defined in subsection (c) o'f that section, and 
fails to make a timely report as required by 
subsection (a) of that section, shall be guilty of a 
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18 U.S.C. §,3509. Child victims' and child witnesses' right. 

(a) Definitions.--For purposes of this section- 

(l) the term "adult attendant" means an adult 
described in subsection (i) who accompanies a 
child throughout the judicial process for the 
purpose of providing emotional support; 

(2) the term "child" means a person who is under 
the age of 18, who is or is alleged to be- 
(A) a victim of a crime of physica ! abuse, " 
sexual abuse, or exploitation; or 
(B) a witness to a crime committed against 
another person; 

(3) the term "child abuse" means the physical or 
mental injury, sexual abuse or exploitation, or 
negligent treatment of a child; 

(4) the term "physical injury" includes 
lacerations, fractured bones, burns, internal 
injuries, severe bruising or serious bodily 
harm; 

(5)" the term "mental injury" means harm to a 
child's psychological or intellectual 
functioning which may be exhibited by severe 
anxiety, depression, withdrawal or outward 
aggressive behavior, or a combination of those 
behaviors, which may be demonstrated by a change 
in .behavior, emotional response, or cognition; 

(6).the term "exploitation" means child 
pornography or child prostitution; 

(7) the.term "multidisciplinary child abuse 
team" means a professional unit composed of 
representatives from health, social service, law 

....... enforcement, and legal service agencies to ................ .:_. 
coordinate the assistance needed to handle cases 
of child ibuse; 
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.r. (8) the term "sexual abuse" includes the 
employment, use, persuasion,'inducement, 
enticement, or coercion of a child to engage in, 
or assist another person to engage in, sexually 
explicit conduct or the rape, molestation, 
prostitution, or other form of sexual 
exploitation of children, or incest with 
children; 

(9) the term "sexually explicit conduct" means 
actual or simulated- 
(A) sexual intercourse, including sexual contact 
in the manner of genital-genital, oral-genital, 
anal-genital, or oral-anal contact, whether 
between persons of the same or of opposite sex; 
sexual contact means the intentional touching, 
either directly or through clothing, of the 
genitalia, anus, groin, breast, inner thigh, or 
buttocks of any person with an intent to abuse, 
humiliate, harass, degrade, or arouse or gratify 
sexual desire of any person; 
(B) bestiality; 
(C) masturbation; 
(D) lascivious exhibition of the genitals or 
pubic area of a person or animal; or 
(E) sadistic or masochistic abuse; 

(I0) the term "sex crime" means an act of sexual 
abuse that is a criminal act; 

(II) the term "negligent treatment" means the 
failure to provide, for reasons other than 
poverty, adequate food, clothing, shelter, or 
medical care so. as to seriously endanger the 
physical health of the child; and 

(12) the term "child abuse" does not include 
discipline administered by a parent or legal 
guardian to his or her child provided it is 
reasonable in manner and moderate in degreeand 
otherwise does not constitute cruelty. 

L~ 
(b) Alternatives to live in-court testimony~-- 

(I) Child's live testimony by 2-way cl0sed 
circuit television.- 
(A) In a proceeding involving an alleged offense 
against a child, the attorney for the 
Government, the child's attorney, or a guardian 
ad litem appointed under subsection<(h) may 
apply for an order that the child's testimony be 

i 
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taken in a room outside the courtroom and be 
televised by 2-way closed circuit television. 
The person seeking such an order shall apply for 
such an order at least 5 days before the trial 
date, unless the court finds on the record that 
the need for such an order was not reasonably 
foreseeable. 
(B) The court = may-order that thetestimony of . . . . . . .  -=-= ~ - 
the child be taken by closed- circuit television 
as provided in subparagraph (A) if the court 
finds that the child is unable to testify in 
open court in the presence of the defendant, for 
any of the following reasons: 

(i) The child is unable to testify because 
of fear. 
(ii) There is a substantial likelihood, 
established by expert testimony, that the 
child would suffer emotional trauma from 
testifying. 
(iii) The child suffers a mental or other 

infirmity. " ' 

(iv) Conduct by defendant or defense 
counsel causes the child to be unable to 
continue testifying. 

(C) The court shall support a ruling on the 
child's inability to testify With findings on 
the record. In determining whether the impact 
on an individual child of one or more of the 
factors described in subparagraph (B) 
is so substantial as to justify an order under 
subparagraph (A), the court may question the 
minor in chambers, or at some other comfortable 
place other than the courtroom, on the record 
for a reasonable period of time with the child 
attendant, the prosecutor, the child's attorney, 
the guardian ad litem, and the defense counsel 
present. 
(D) If the court orders the taking of testimony 
by television, the attorney for the Government 
and the attorney for the defendant not including 
an attorney pro se for a party shall be present 
in a room outside the courtroom with the child 
and the child shall be subjected to direct and 
cross- examination. The only other persons who 
may be permitted in the room with the child 

. . . . .  d u r i n g  t h e  c h i l d ' s  t e s t i m o n y  a r e -  - . . . . . . . . .  

(i) the child's attorney or guardian ad 
litem appointed under subsection (h); 
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k (ii) Persons necessary to operate the 
closed-circuit television equipment; 
(iii) A judicial officer, appointed by the 
court; and 
(iv) Other persons whose presence is 
determined by the court to be necessary to 
the welfare and well-being of the child, 
including an adult attendant. 

The child's testimony shall be transmitted by 
closed circuit television into the courtroom for 
viewing and hearingby the defendant, jury, 
judge, and public. The defendant shall be 
provided with the means of private, 
contemporaneous communication with the 
defendant's attorney during the testimony. The 
closed circuit television transmission shall 
relay into the room in which the child is 
testifying the defendant's image, and the voice 
of the judge. 

(2) Videotaped deposition of child.--(A) In a 
proceeding involving an alleged offense against 
a child, the attorney for the Government, the 
child's attorney, the child's parent or legal 
guardian, or the guardian ad litem appointed 
under subsection (h) may apply for an order that 
a deposition be taken of the child's testimony 
and that the deposition be recorded and 
preserved on videotape. 
(B) (i) Upon timely receipt of an application 

described in subparagraph (A), the court 
shall make a preliminary finding regarding 
whether at the time of trial the child is 
likely to be unable to testify in open 
court in the physical presence of the 
defendant, jury, judge, and public for any 
of the following reasons: 

% 

(I) The child will be unable to testify 
because of fear. 
(If) There is a substantial likelihood, 
established by expert testimony, that the 
child would suffer emotional trauma from 
testifying in open court. 
(III) The child suffers a mental or other 
infirmity. 
(IV) Conduct by defendant or defense 
counsel causes the child to be unable to 
continue testifying. 

i 
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(ii) If the court finds that the child is 
likely to be unable to testify in open 
court for any of the reasons stated in 
clause (i), the court shall order that the 

. ~ child's deposition be taken and preserved 
by videotape. 
(iii) The trial judge shall preside at the 

videotape deposition of a childand shall ........ 
rule on all questions as if at trial. The 
only. other persons who may be permitted to - ~ 
be present at the proceeding are- 
(I) the attorney for the Government; 
(II) the attorney for the defendant; 
(III) the child's attorney or guardian ad 
litem appointed under subsection (h); 
(IV) persons necessary to operate the 
videotape equipment; 
(V) subject to clause (iv), the defendant; 
and 
(VI) other persons whose presence is . . . . . . .  
determined by the court to be necessary to 
the welfare and well-being of the child. . 

The defendant shall be afforded the rights 
applicable to defendants during trial, 
including the right to an attorney, the 
right to be confronted with the witness 
against the defendant, and the right to 
cross-examine the child. 

(iv) If the preliminary finding of 
inability under clause (i) is based on 
evidence that the child is unable to 
• testify in the physical presence of the 
defendant, the court may order that the 
defendant, including a defendant 
represented pro se, be excluded from the 
room in which the deposition is conducted. 
If the court orders that the defendant be 
excluded from the deposition room, the 
.court shall order that 2-way closed 
circuit television equipment relay the 
defendant's image into the room in which 
the child is testifying, and the child's, 
testimony into the room in which the 
defendant is viewing the proceeding, and 

---: ......... that the defendant beprovided with a ......................... 
• means of private, contemporaneous 
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communication with the defendant's 
attorney during the deposition. 
(v) Handling of videotape.--The complete 
record of the examination of the child, 
including the image and voices of all 
persons who in any way participate in the 
examination, shall be made and preserved 
on video tape in addition to being 
stenographically recorded. The videotape 
shall be transmitted to the clerk of the 
court in which the action is pending and 
shall be made available for viewing to the 
prosecuting attorney, the defendant, and 
the defendant's attorney during ordinary 
business hours. 

(C) If at the time of trial the court finds that 
the child is unable to testify as for a reason 
described in subparagraph (B) (i), the court may 
admit into evidence the child's videotaped 
deposition in lieu of the child's testifying at 
the trial. The court shall support a ruling 
under this subparagraph with findings on the 
record. 
(D) Upon timely receipt of notice that new 
evidence has been discovered after the original 
videotaping and before or during trial, the 
court, for good cause shown, may order an 
additional videotaped deposition. The testimony 
of the child shall be restricted to the matters 
specified by the court as the basis for granting 
the order. 
(E) In connection with the taking of a 
videotaped deposition under this paragraph, the 
court may enter a protective order for the 
purpose of protecting the privacy of the child. 
(F) The videotape of a deposition taken under 
this paragraph shall be destroyed 5 years after 
the date on which the trial'court entered its 
judgment, but not before a final judgment is 
entered on appeal including Supreme Court 
review. The videotape shall become part of the 
court record and be kept by the court until it 
is destroyed. 

(c) Competency examinations.- 

(I) Effect on Federal Rules of Evidence.--Nothing 
in this subsection shall be construed to 
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abrogate rule 601 of the Federal Rules of 
Evidence. 

(2) Presumption.-A child is presumed to be 
competent. 

(3) Requirement of written motion.--A competency 
examination regarding a child witness may be 

- conducted by the court only upon written motion • 
and offer of proof of incompetency by a party. 

(4) Requirement of compelling reasons.--A 
competency examination regarding a child may be 
conducted only if the court determines, on the 
record, that compelling reasons exist. A 
child's age alone is not a compelling reason. 

(5) Persons permitted to be present.--The only 
persons who may be permitted to be present at a 
competency examination are- 
(A) the judge; 
(B) the attorney for the Government; 
(C) the attorney for the defendant; 
(D) a court reporter; and 
(E) persons whose presence, in the opinion of 
the court, is necessary to the welfare and 
well-being of the child, including the child's 
attorney, guardian ad litem, or adult attendant. 

(6) Not before jury.--A competency examination 
regarding a child witness shall be conducted out 
of the sight and hearing of a jury. 

(7) Direct examination of child.-Examination of 
a child related to competency shall normally be 
conducted by the court on the basis of questions 
submitted by the attorney for the Government and 
the attorney for the defendant including a party 
acting as an attorney pro se. The court may 
permit an attorney but not a party acting as an 
attorney pro se to examine a child directly on 
competency if the court is satisfied that the 
child will not suffer emotional trauma as a 
result of the examination. 

(8) Appropriate questions.-The questions asked 
at the competency examination of a child shall 
be appropriate to the age and developmental 

.... level of the child, shall not be re!ated to the 
issues at trial, and shall focus on determining 
the child's ability to understand and answer 
simple questions. 
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(9) Psychological and psychiatric examinations.- 
Psychological and psychiatric examinations to 
assess the competency of a child witness shall 
not be ordered without a showing of compelling 
need. 

(d) Privacy protection.- 

(I) Confidentiality of information.--(A) A person 
acting in a capacity described in subparagraph 
(B) in connection with a criminal proceeding 
shall- 

(i) keep all documents that disclose the 
name or any other information concerning a 
child in a secure place to which no person 
who does not have reason to know their 
contents has access; and 
(ii) disclose documents described in 
clause (i) or the information in them that 
concerns a child only to persons who, by 
reason of their participation in the 
proceeding, have reason to know such 
information. 

(B) Subparagraph (A) applies to- 
(i) all employees of the Government 
connected with the case, including 
employees of the Department of Justice, 
any law enforcement agency involved in the 
case, and any person hired by the 
Government to provide assistance in the 
proceeding; 
(ii) employees of the court; 
(iii) the defendant and employees of the 
defendant, including the attorney for the 
defendant and persons hired by the 
defendant or the attorney for the 
defendant to provide assistance in the 
proceeding; and 
(iv) members of the jury. 

(2) Filing under seal,--All papers to be filed in 
court that disclose the name of or any other 
information concerning a child shall be filed 
under seal without necessity of obtaining a 
court order. The person who makes the filing 
shall submit to the clerk of the court- 
(A) the complete paper to be kept under seal; 
and 
(B) the paper with the portions of it that 
disclose the name of or other information 
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concerning a child redacted, to be placed in the 
public record. 

(3) Protective orders.--(A) On motion by any 
person the court may issue an order protecting a 
child from public disclosure of the name of or 
any other information concerning the child in 
the course of the proceedings, if the court . . . . .  
determines that there is a significant 
possibility that such disclosure would be 
detrimental to the child. 
(B) A protective order issued under subparagraph 
(A) may- 

(i) provide that the testimony of a child 
witness, and the testimony of any other 
witness, when the attorney who calls the 
witness has reason to anticipate that the 
name of or any other information 
concerning a child may be divulged in the 
testimony, be taken in a closed courtroom; 
a n d  - . . . .  

( i i )  p r o v i d e  f o r  a n y  o t h e r  m e a s u r e s  t h a t  

m a y  b e  n e c e s s a r y  t o  p r o t e c t  t h e  p r i v a c y  o f  

t h e  c h i l d .  

(4) Disclosure of information.--This subsection 
does not prohibit disclosure of the name of or 
other information concerning a child to the 
defendant, the attorney for the defendant, a 
multidisciplinary child abuse team, a guardian 
ad litem, or an adult attendant, or to anyone to 
whom, in the opinion of the court, disclosure is 
necessary to the welfare and well-being of the 
child. 

(e) Closing the Courtroom.-When a child testifies the 
court may order the exclusion from the courtroom of 
all persons, including members of the press, who do 
not have a direct interest in the case. Such an order 
may be made if the court determines on the record that 
requiring the child to testify in open court would 
cause substantial psychological harm to the child or 
would result in the child's inability to effectively 
communicate. Such an order shall be narrowly tailored 
to serve the Government's specific compelling 
interest. 

(f~ Victim impact statement.~In preparing the . . . .  . . . . . . . . . . . .  

presentence report pursuant to rule 32(c) of the 
Federal Rules of Criminal Procedure, the probation 
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officer shall request information from the 
multidisciplinary child abuse team and other 
appropriate sources to determine the impact of the 
offense on the child victim and any other children who 
may have been affected. A guardian ad litem appointed 
under subsection (h) shall make every effort to obtain 
and report information that accurately expresses the 
child's and the family's views concerning the child's 
victimization. A guardian ad litem shall use forms 
that permit the child to express the child's views 
concerning the personal consequences of the child's 
victimization, at a level and in a form of 
communication commensurate with the child's age and 
ability. 

(g) Use of multidisciplinary child abuse teams.- 

(I) In general.--A multidisciplinary child abuse 
team shall be used when it is feasible to do so. 
The court shall work with State and local 
governments that have established 
multidisciplinary child abuse teams designed to 
assist child victims and child witnesses, and 
the court and the attorney for the Government 
shall consult with the multidisciplinary child 
abuse team as appropriate. 

(2) Role of multidisciplinary child abuse 
teams.--The role of the multidisciplinary child 
abuse team shall be to provide for a child 
services that the members of the team in their 
professional roles are capable of providing, 
including- 
(A) medical diagnoses and evaluation services, 
including provision or interpretation of x-rays, 
laboratory tests, and related services, as 
needed, and documentation of findings; 
(B) telephone consultation services in 
emergencies and in other situations; 
(C) medical evaluations related to abuse or 
neglect; 
(D) psychological and psychiatric diagnoses and 
evaluation services for the child, parent or 
parents, guardian or guardians, or other 
caregivers, or any other individual involved in 
a child victim or child witness case; 
(E) expert medical, psychological, and related 
professional testimony; 
(F) case service coordination and assistance, 
including the location of services available 
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from public and private agencies in the 
community; and 
(G) training services for judges, litigators, 
court officers and others that are involved in 
child victim and child witness cases, in 
handling child Victims and child witnesses. 

............... (h) Guardian ad li-tem.- ......... 

(i) In general.-The court may appoint a guardian 
ad litem for a child who was a victim of, or a 
witness to, a crime involving abuse or 
exploitation to protect the best interests of 
the child. In making the appointment, the court 
shall consider a prospective guardian's 
background in, and familiarity with, the 
judicial process, social service programs, and 
child abuse issues. The guardian ad litem shall 
not be a person who is or may be a witness in a 
proceeding involving the child for whom the 

. . . . .  guardian is appointed. ..... 

(2) Duties of guardian ad litem.--A guardian ad 
litem may attend all the depositions, hearings, 
and trial proceedings in which a child 
participates, and make recommendations to the 
court concerning the welfare of the child. The 
guardian ad litem may have access to all 
reports, evaluations and records, except 
attorney's work product, necessary to 
effectively advocate for the child. (The extent 
of access to grand jury materials is limited to 
the access routinely provided to victims and 
their representatives.) A guardian ad litem 
shall marshal and coordinate the delivery of 
resources and special services to the child. A 
guardian ad litem shall not be compelled to 
testify in any court action or proceeding 
concerning any information or opinion received 
from the child in the course of serving as a 
guardian ad litem. 

(3) Immunities.--A guardian ad litem shall be 
presumed to be acting in good faith and shall be 
immune from civil and criminal liability for 
complying with the guardian's lawful duties 

. . . . . . . . . . . . . . . . . . . . . .  described inparagraph (2) . . . . .  

(i) Adult attendant.--A child testifying at or 
attending a judicial proceeding shall have the right 
to be accompanied by an adult attendant to provide 

- - . . . = = _ = ~  . : . . . .  i 
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emotional support to the child. The court, at its 
discretion, may allow the adult attendant to remain in 
close physical proximity to or in contact with the 
child while the child testifies. The court may allow 
the adult attendant to hold the child's hand or allow 
the child to sit on the adult attendant's lap 
throughout the course of the proceeding. An adult 
attendant shall not provide the child with an answer 
to anY question directed to the child during the 
course of the child's testimony or otherwise prompt 
the child. The image of the child attendant, for the 
time the child is testifying or being deposed, shall 
be recorded on videotape. 

(j) Speedy trial.-In a proceeding in which a child is 
called to give testimony, on motion bythe attorney 
for the Government or a guardian ad litem, or on its 
own motion, the court may designate the case as being 
of special public importance. In cases so designated, 
the court shall, consistent with these rules, expedite 
the proceeding and ensure that it takes precedence 
over any other. The court shall ensure a speedy trial 
in order to minimize the length of time the child must 
endure the stress of involvement with the criminal 
process. •When deciding whether to grant a 
continuance, the court shall take into consideration 
the age of the child and the potential adverse impact 
the delay mayhave on the child's well-being. The 
court shall make written findings of fact and 
conclusions of law when granting a continuance in 
cases involving a child. 

(k) Stay of civil action.-If, at any time that a cause 
of action for recovery of compensation for damage or 
injury to the person of a child exists, a criminal 
action is pending which arises out of the same 
occurrence and in.which the child is the victim, the 
civil action shall be stayed until the end of all 
phases of the criminal action and any mention of the 
civil action during the criminal proceeding is 
prohibited. As used in this subsection, a criminal 
action is pending until its final adjudication in the 
trial court. 

(i) Testimonial aids.-The court may permit a child to 
use anatomical dolls, puppets, drawings, mannequins, 
or any other demonstrative device the court deems 
appropriate for the purpose of assisting a child in 
testifying. 

Victim and Witness Rights 83 



I 



~ebruary 2~ 

~:00-~:00 

~:00-~:~0. 

~:~0-3:00 

3.~0-3:~0 

3:~0-5:00 

National Criminal Justice Reference Service (NCJRS) 
Box 6000 

# ~ g i s t r ~ o ~  Rockville, MD 20849-6000 ..... 

~elco~e ~t~d ~nvoca~io~ 
~Tsaac Dog ~agle 
S~u~di~g ~ock Sioux ~r~be 

Debu~i~g ~ o m m o ~  ~ i s p e r ¢ ~ i o ~ $  ~ o ~  ~ i l d  S e ~ l  
~ s e  

~qn Examination of wl4~ tl~e £e~al 5~stem Inas oftentimes failed the 
victims of child sexual al~use and the reliat~ilit~ of cl4ildrencas 
witnesses 

~ichard D~cof:e 

~eral~.e ~enmly 
Distric~ Prosecu~r 
]~lavajo ~Vatio~ 

~ederni ~ d  ~rib¢~ Def la t ions Of  eJMid S e p a l  ~bu.~e 
/In Examination Of ¢Ehe ~edera/ Criminal Statutes/tnd ¢Eril~al 
Griminal ~nd Givil £aws Governing Ghild Sexual ,4t~use ~n~l How 
Each Court S~stem /tdjudicates Cases. 

Honorable ~ohn St.  e la i r  
e ~ e f  ~udge- Shoshone ~ ~Lra~ho ~ribai eourt  

Dori ~ e r  
Victim Service eoordi~cr~or-Flrizona 

Sandy H~sen 
~L~st. ~.S. ~ ' o r n e y - ~ q z o n a  





~ebr~ary 28 

8:00-8:~0 

8.'10-10:00 

~0:00-~0:~0 

~0:~0o~2:00 

. . . . . . . . . . . . .  . _ .  - 1  

Welcom~ ~ d  ~nvoca~lo~ 

~e~e ~hin ~11( 
~ i v e r s ~  Of South D~of:a-~er~UUo~, SoD. 

~qn F_xamination Of The Prevalence Of CI~i/4 Sexual ,ql~use c.Tn 9ndian 
Country, Tk~e Sociological ~actors, ~qnd Cultural 9mpact Of ~hi/d 
Sexual/ttyuse O~ 9n~lian yam~lies. 

~e~e ~O~n Elk 
~o -~o~de r  Of ~he "R~d ~oa~ ~proach"  
~ v e r s i t g  Of S o ~  D~kot~ 
~ermU~ion, S.D. 

~ r ~  

eoordinat ing ~he ~ribal ~ d  ~ d e r a l  ~nves~igation Of 
Ohild Sexual ~lnd Pre-~rai! Dete~tion 
dn ffxamination Of How CI~iI~ Sexual tqt~use 9s 9nvestigate~, ~e~eral 
dn~l Trit~al I@porting t@quirements. 9nterrogating Cl~ild 1/ictims, 
tqnd Goordination ~etween Trit~al ~qnd 7e~eral duthorities On 
Pre-%rail I@lease. Discussion Of ~qpparent t@luctance Of Other 
~amily y~lem.~ers To %estif~ 9n ~hild Sexual ,q/~use Cases. 

ear l  ~ree 
ehief  Of police- Orow e reek  rCribai Polic~ 
~ort'Fhom~--~on, S.D. 

~ohn Ellis 
~on.er ~.~.g. ~ e n t  
Piarre,~.D. 

Working £uncho 
Protecting the ehiSdre~ of gndian C o . t r y  
eecelia ~ire ~hunder 



0 

0 



~:00o3:00 

~ :00 -3 :~0  

3 : ~ 0 - 5 : 0 0  

~ ~xamingtion Of %l~e Medical Evidence Of 8hild Sexual ~/~se, 
c-Jss~es S~rro~ndin~ %l~e O~estioning Of l//trims ~nd %He %estirnony 
Of ~used ~hildren ~ncluding ~orrot~orating %estimony, 
/~sycl~ological Evidence Of %he ~hild ~l~se Syndrome, btse Of 

• Hearsay Exceptions ~n G~ild Sexual Ftt~se ~ases F~nd Otl~er 
Evidentiary ~ss~es. 

Dr. ~ c ~ r d  K~pl~u~ 

S~o~ ~Hs,  S.D. 

~ v e ~  

Seasons Of ekange : ~nders~ndi~g P~r~ose $7~ ~imes Of 
Go~sio~.  

t~ose wl~o work w/tlq tl~e~ to n'se above t/~¢ events o/ tl~e/f lives. 

£ ~ e  yeUow Robe 
ehiidre~"S Home Society 
Keystone,$. Do 

Sponsored ~y ~iortkern plai~s ~rib~! ~udici~ 9nstitute 
~nder ~ ~ r ~ t  ~rom rChe Department Of ~ustice, 

Office 3or Victims Of erime 





List of Presenters and Biographies 
Child Sexual Abuse in Indian Country 

February 27 & 28, 2000 
Tucson,AZ. 

( 
J 

Honorable Isaac Dog Eagle 
Standing Rock Sioux Tribe 
P.O. Box 363 
Fort Yates, North Dakota 58538 
Phone 701 -854 -3807  

Isaac is presently a tribal councilman for the Standing Rock Sioux Tribe 
representing the Little Eagle District. He was formerly a Juvenile Court 
Judge for the Standing Rock Sioux Tribal Court and is an advocate of 
utilizing traditional native beliefs and practices in dispensing justice in 
Indian country. 

Honorable John St. Clair 
Chief Judge - Shoshone & Arapahoe Tribal Court 
P.O. Box 608 
Ft. Washakie, Wyoming 82514 
3 0 7 - 3 3 2 - 7 0 9 4  

Judge St. Clair is currently the Chief Judge of the Shoshone and Arapahoe 
Tribal Court in central Wyoming, located on the Wind River Reservation. He 
received his high school diploma from Haskell Institute, Lawrence,Kansas 
in 1961. He received his BA in 1971 and his JD in 1973 from the 
University of Wyoming. In 1981 he was admitted to the Wyoming State Bar 
and is currently in good standing. 

In 1979-81 he assisted in investigating irregularities in royalty reporting 
and accounting by oil companies holding leases in the reservation that 
resulted in the Indian Mineral Leasing Act of 1982. In 1987 he wrote a 
comprehensive law and order code creating the tribal court which was 
enacted in 1988 replacing the CFR court. 

While in law school he was awarded the J.J. Hickey Law Scholarship and in 
1996 he was the recipient of the Outstanding Alumni award by the 
University of Wyoming. He currently serves as Chairman of Wyoming Legal 





Services, Inc. Board and is a member of the Board of Directors of the 
National Indian Justice Center. He is also a member of the Fremont County 
Bar Association, the Native American Bar Association and the Wind River 
Bar Association. 

B.J. Jones 
Northern Plains Tribal Judicial Inst i tu te 
University of North Dakota School of Law 
P.O. Box 9003 
Grand Forks, North Dakota 58202 
7 0 1 - 7 7 7 - 6 1 7 6  

B.J. directs the Northern Plains Tribal Judicial Institute at the University 
of North Dakota School o f  Law which provides training and technical 
assistance to 21 tribal courts in the Northern Plains area. He also serves 
as Chief Judge for the Sisseton-Wahpeton Sioux Tribal Court and Chief 
Justice for the Turtle Mountain Band of Chippewa Indians Tribal Court. He 
graduated from the University of Virginia School of Law in 1984. 

Gene Thin Elk 
P.O. Box 501 
Vermillion, South Dakota 
605 -6 .77 -5426  

57069 

Gene is an internationally known consultant in the area of Indigenous 
healing methods dealing with recovery from substance abuse and 
associated lifestyles in a manner called the "Red Road Approach." Gene is 
Lakota from Sicangu Nation (Rosebud Sioux Tribe) and is a believer in the 
Lakota way of Life. He originated the Red Road Approach to the therapeutic 
"wholistic" healing process by incorporating the modern medical model of 
addressing disease in thee traditional Lakota healing methods which 
address the disease of personhood and social structure. These healing 
applications are appropriate to all of humankind. 

Red Road Approach workshops and seminars have been presented to 
schools, colleges, universities, traditional Native ceremonial gatherings, 
prisons, business corporations, Christian gatherings and many other forms 
of healing gatherings. These have taken place in 45 states in the United 
States and several different Canadian provinces. 





He has worked for tribally owned enterprises in the area of human 
resources development. This work has culminated in the development of 
human resources models based upon traditional indigenous culture beliefs 
and values. 

Mr. Thin Elk earned his bachelors's degree in Health and Physical Education 
and is a Master's Candidate in Educational Administration. He is also an 
adjunct instructor for the Alcohol and Drug Abuse Studies Program, and 
Native American Cultural Advisor for the University of South Dakota. 

Carl A. Free 
Chief of Police 
BIA Law Enforcement 
P.O. Box 139 
Fort Thompson, SD 57339 
6 0 5 - 2 4 5 - 2 3 5 1  

Carl is currently the Chief of Police for the Bureau of Indian Affairs in 
Fort Thompson, South Dakota. He started his law enforcement c a r e e r  in 
1979 as a village officer in Winnebago, Nebraska. Since that time he has 
served as a city officer in Pender, Nebraska and deputy sheriff for the 
Dakota County Sheriff's Department in Dakota City, Nebraska. HE became 
of BIA law enforcement officer in 1987 and became the BIA Criminal 
Investigato r for the Sisseton Agency in 1997, and served in that position 
until he became the Chief of Police in Fort Thompson. 

Carl received an award from the US Attorney's Office in 1998 for his work 
with victims of crime. Much of his work involves the investigation of 
sexual and physical abuse of children. Carl is actively involved in 
conducting trainings for all tribal programs in child sexual abuse 
investigation, mandatory reporting and background investigations. 

Carl has set up a protocol for victims of sexual abuse who are interviewed 
and examined by Child's Voice in Sioux Falls, SD by using a trained 
forensic interviewer and physician to do examinations of victims. This 
limits the interview process to help reduce stressful victimization from 
being interviewed several times. 
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John Ellis 
Consulting and Investigations 
103 Lee Hill Road 
Pierre, SD 57501 
6 0 5 - 2 2 4 - 1 0 0 8  

John is a retired FBI agent from South Dakota who investigated hundreds 
of cases involving child sexual abuse of Indian children during his term. He 
was also the Director of Law Enforcement for the Rosebud Sioux Tribe 
after he retired from the FBI. He is now a consultant and works 
extensively providing trainings on investigating child sexual abuse cases 
for law enforcement and others. 

Dr. Richard Kaplan 
Department of Pediatrics 
USD School of Medicine 
1100 S. Euclid Avenue 
Sioux Falls, SD 57117-5039 
6 0 5 - 3 5 7 - 7 6 5 0  

Dr. Kaplan is an Associate Professor of Pediatrics at the University of 
South Dakota School of Medicine. He c a m e  to the University of South 
Dakota with a primary focus of nurturing a special interest in the medical 

.............. evaluation of child maltreatment into essentially a full-time medical 
specialty. Before going to medical school at age 30, Dr. Kaplan served as a 
psychiatric social worker having receive his Master in Social Work from 
St. Louis University. His current position as medical director for inpatient 
and outpatient pediatric child abuse programs at South Dakota Children's 
Hospital in Sioux Falls enables him to blend his social work and pediatric 
backgrounds and provided specialized care in a multidisciplinary setting. 

Dr. Kaplan's main interests medically focus around serious and life 
threatening child physical abuse with special interest in Shaken Baby 
Syndrome and child sexual abuse. Since opening April 1, 1998, the 
outpatient sexual abuse center at South Dakota Children's Hospital, known 
as Child's Voice, has evaluated over one hundred children. The inpatient 
program continues to grow and now evaluates on the average of two to 
four patients per week. 





Geraldine 8enally 
Distr ict Prosecutor 
P.O. Box 1438 
Window Rock, AZ.86515 

Dori Arter 
Victim Witness Specialist 
110 S.Church Suite 8310 
Tucson, AZ. 85701 

Sandy Hansen 
Asst. U.S.Attorney- District 
110 S.Church Suite 8310 
Tucson, AZ. 85701 

of Arizona 

Luke Yellow Robe 
Cultural Relations Director 
Children's Home Society 
2410 South Rockerville Road 
Rapid City, SD 57701-9277 
6 0 5 - 3 4 3 - 5 4 2 2  

Luke Yellow Robe is Cultural Relations Director with Children's home 
............ Society. Children's Home provides a home, therapeutic care, and special 

education for children, ages 4-12, with severe emotional disturbances and 
behavioral disorders. Most are victims of extreme abuse and neglect. Prior 
to Children's Home Luke served as an Investigator for the Rapid City 

.Sheriffs Department for 11 years, attended and graduated from the FBI 
National Academy in 0.uantico Virginia. Married wife Sandra, 4 children, 
Brandon, Amanda, Brittany, and Lance. 

Cecelia Fire Thunder 
P.O.Box 990 
Martin S.D. 57551 
( 6 0 5 ) - 4 5 5 - 2 2 4 4  

Eecelia is an internationally known motivational speaker and facilitator 
on issues of wellness, Personal responsibility and community healing. 
Cecelia is known for her expertise, high energy level and humorous, 
positive attitude. According to Cecelia, the key to healing Indian 
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communities is celebrating the "lndianness" of all native peoples. She 
works for Cangleska Inc. on the Pine Ridge Indian reservation, a program 
devoted to ending violence against women and children on the Pine Ridge 
Indian reservation. 

Richard Ducote 
Attorney at Law 
Suite 530 
1100 Tulane Avenue 
New Orleans, LA 70122 
5 0 4 - 5 2 4 - 0 0 9 5  
Fax: 504-524-0625 

Richard has achieved a rare record of child advocacy successes in his 
twenty years of practicing law. He helped create the Tulane University 
School of Law's Juvenile Law Clinic which trains both law students and 
social works to advocate zealously for the rights of children. From 1978- 
1981 he personally represented hundreds of abused children in foster care 
litigating termination of parental rights proceedings in all parishes in 
Louisiana. In 1984 he began representing victims of child sexual abuse and 
domestic violence in tort, custody and TPR cases. He has appeared on 
Oprah, the Donahue show, CNN, Sixty Minutes, Leeza., :and other shows. The 
New Orleans Times-Picayune described him in a 1987 feature story as 
"raising hell for children in courtrooms all over the country." 
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The Law and Order Code of the Shoshone and Arapahoe Tribe~ 
of the Wind River Indian Reservation, Wyoming. 

CHAPTER 3 OFFENSES AGAINST PERSONS 

Section 7-3-1 Assault 

Any person who attempts or threatens 
bodily harm to another person through the use of unlawful 
force or violence shall be deemed guilty of a misdemeanor 
and upon conviction thereof shall be sentenced to a fine of 
twenty (20) dollars or shall be required to furnish a peace 
bond, or both. 

Section 7-3-2 Assault and  Battery 

Any person who shall willfully strike 
another person or otherwise inflict bodily injury, or who 
shall by offering violence cause another to harm himself 
shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be sentenced to 180 days payable and in 
appropriate cases ordered to make restitution for the 
benefit of the injured parUy. 

Section 7-3-3 Abduction 

~y person who shall willfully take away 
or detain another person against his will or without the 
consent of the parent or other person having lawful care or 
charge of him, shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be sentenced to 180 days 
payable. 

Section 7-3-4 Child Ne~lmct 
Any person responsible for a child's 

welfare who fails or neglects to provide adequate care, 
maintenance, supervision, education, medical or surgical 
care including failing to or refusing to send children to 
school shall be guilty of a misdemeanor and upon conviction 
thereof shall be fined not less than $i00.00 nor more than 
$500.00 or imprisoned not more than 6 months, or both. 

Section 7-3-5 Child Abuse 

Any person who inflicts or causes physical 
or mental injury, harm or imminent danger to the physical or 
mental health ,or welfare of a child other than .by accident, ~ 
including abandonment, excessive or unreasonable corporal 
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The Law and Order Code of the Shoshone and Arapah'oe Tribe~ 
of the Wind River Indian Reservation, Wyoming. 

punis~,T.ent, malnutri=ion or substantial risk thereof, is 
guilty of a misdemeanor and upon conviction thereof shall be 
fined not less than $500.00 nor more than $5,000.00 or 

Section 7-3-6 Soliciting to Engage in Illicit Sexual 
Behavior 

Any person who.~solicits, procures or 
................ encourages any child to engage in illicit, sexual penetration 

or sexual intrusion is guilty of a misdemeanor,-and Upon ......... ~ -~ 
conviction ~hereof shall be imprisoned not more than one 
year or fined not less than $500.00 nor more th~n $5,000.00 ~ 

or both. 

Section 7-3-7 In~oyal or Indecent Ac~ 
L 

Any person taking immodest, immoral or 
indecent liberties, including but not limiUed to touching, 
fondling or masturbating with any person or causing or 
encouraging another person to commit with him any immoral or 
andecent act is guilty of-a misdemeanor and upon conviction 
thereof shall be imprisoned not more than one year or fined 
not less than $500.00 nor more ~han $5,000.00 or both. 

Section 7-3-8 Other Acts Prohibited Against Children 

• Any person who; 

(i) Causes, encourages, aids, or 
contributes to a child's violation of any law; or" 

(2) Causes, encourages, aids, or permits 
a child to enter or remain or be employed in house of 
prostitution; or 

(3) Commits any indecent or obscene act ~ 

in the presence of a child! or ,.. 

(4) Sells, gives or otherwise furnishes a 
child alcohol or any drug prohibited by tribal or federal ,' 
'law without a physician's prescription; or 

(5) Causes, encourages, aids, or 
-- contributes to the endangerlng of a child's health, welfare ....... 

or morals, including using, employing or permitting a child; 

(a) In any business enterprise whic~ is 
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The Law and Order Code of the Shoshone and Arapahoe Tribes 
of the Wind River Indian Reservation, Wyoming. 

injurious or dangerous to the health, 
welfare and morals, life or physical 
safety of the child; 

(b) In any place for any medicant 
purposes; 

(c) To be exhibited for the purpose of 
displaying any deformity of a child except 
to physicians; .... 

(d) In any obscene or indecent exhibition 
or practice is guilty of a misdemeanor and upon conviction 
thereof shall be fined not less than $500.00 nor more than 
$5,000.00 or imprisoned for not more than one year or both. 

Section 7-3-9 Abuse of Spouse r Handicapped or Elderly 
Persons 

Any person who willfully and knowingly 
commits any act of physical or mental abuse which results 
in injury upon his or her spouse or a~y handicapped person 
or anyone over 60 years of age shall be deemed guilty of a 
misdemeanor and upon conviction T/%ereof be ordered to seek 
and complete treatment and/or counseling for a period not 
to exceed 90 days after which a report must be submitted to 
the court showing that. If the defendant fails to abide by 
the order, he or she shall be arrested and brought before a 
judge and sentenced to six (6) months imprisonment. 

CHAPTER 4 OFFENSES AGAINST PUBLIC ORDER AND DECENOY 

Section 7-4-1' Carrying a" Concealed Weapon" 
iii 

Any person who shall go about in public 
places armed with a dangerous weapon concealed on or about 
h£s person, unless he has a valid permit to carry it, is 
guilty of a misdemeanor and upon conviction thereof shall be 
sentenced to fifty days payable, and nhe weapo~ so carried 
may be confiscated. 

Section 7-4-2 Inhaling Noxious S~bs~ances 

Any person who: 

(1) Shall knowingly and deliberately.. 
inhale the f~mes'of any gasoline, airplane glue or any other 
noxious substance for the purpose of producing intoxication 
or; 
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The Law and Order Code of the Shoshone and Arapahoe Tribel 
of the Wind .River Indian Reservation, Wyoming. 

restrictive facility pending court disposition or execution 
of a court order for placement or commitment. 

restrictive facility which has been approved or licensed by 
the Bureau of Indian Affairs Department of Social Services, 
or Wyoming Department of Public Assistance and Social Ser- 
vices or the Shoshone and Arapahoe Tribes. 

(I0) "Domicile" -LThe place where a 
person has their true, fixed and permanent home and to ~ 
which, whenever absent, he has the intention of returning. 

(11) "Extended Family" - A person over 
the age of eighteen and who ks the child's grandparent, aunt 
or uncle, brother or sister, brother-in-law, or sister-in- 
law, niece or nephew, first or second cousin, or step- 
parent. 

(12) "Guardian" - A person other than the 
parent who is by law responsible for that child. 

(13) "Guardian Ad Litem? - A guardian 
appointed by the court to represent or defend a child in any 
action to which he is a party. 

(14) "Guardianship" - The office, du£y or 
authority of a guardian. Also the relationship subsisting 
between guardian and ward. 

(15) "Imminent Danger" - Includes 
threatened harm and means a statement, overt act, condition 
or status which represents an immediate and substantial risk 
of physical, sexual or mental abuse or injury. 

(16) "Indian" - A person who is: 

a) An enrolled member of any Indian 
T~ibe; 

b) Eligible for enrollment in any 
Indian tribe and a biological child of an 
enrolled member of an Indian tribe; or 

c) A descendant of a member of any 
Xndian tribe who is a resident or 
domi~illiary of the Wind River Reser- 

........ cation or who has significant family or ................. 
cultural contacts with the Wind River 
Reservation. 
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The Law and Order Code of the Shoshone and Arapahoe Tribe  
of the Wind River Indian Reservation, Wyoming. 

adoption or as otherwise defined by law or tribal custom. 

(24) "Shelter Care" - A temporary home 
or facility which does not physically restrict the freedom 
of a child that provides food, clothing and shelter pending 
court disposition of a court order for placement. 

(25) "Substantial Risk" - Means a strong 
possibility as contrasted with a remote or insignificant 
possibility. 

(26) "Sexual Abuse" - Injury to the 
genital organs of a child in attempt of carnal knowledge 
falling short of actual intercourse. 

(27) "Status Offense" - Non-criminal 
behavior of a minor which violates tribal laws that apply 
only to minors, such as curfew, delinquency, liquor, etc. 

(28) "Status Offender" - A minor who 
commits a status offense within the Jurisdiction of the Wind 
River Children's Court. 

CHAPTER 2. THE COURT SYSTEM 

Establishment Section 3-2-i. 

There is at Title I, Ch. 3, Sec. i, estab- 
lished for the Shoshone and Arapahoe Tribes of the Wlnd 
River Indian Reservation a court to be known as the Shoshone 
and Arapahoe Children's Court. 

The Shoshone and Arapahoe Children's Court 
shall consist of a judge as appointed by the Joint Business 
Council, acting pursuant to this Law and Order Code. 

Section 3-2-2. Powers and Duties 

No adjudication upon the status of any 
child in the jurisdiction of the Children's Court shall be 
deemed criminal or be deemed a conviction of a crime, unless 
nhe Children's Court refers the matter no the adult tribal 
court. Therefore, the disposition of a child or of evidence 
given shall not be admissible as evidence against the child 
in any proceedings in another court. 

Section 3-2-3. Authority of Court 

(I) The Children's Court is authorized 
to cooperate fully with any federal, state; tribal, public 
or private agency to participate in any diversion, 
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The Law and Order Code of the Shoshone and ArapahOe Tribes 
of the Wind River Indian Reservation, Wyoming. 

terms and conditions of probation or parole arising out of a 
sentence incurred while a manor, but only if the child 

Section 3-1-6 Definitions 

For the purpose of this code the words and 
phrases shall have the meanings respectively ascribed to 
them. 

I 

" ............. (i) "Abandon" .... When a-parent ~, ............... ~ ......... 
guardian, custodian or other person responsible for the 
welfare of a child: 

a) Leaves the child without 
commu/%ication, or 

b) Fails to support the child and 
there is no indication of that person's 
willingness to assume his parental role 
for a period in excess of one (i) year. 

(2] "Abuse" - Inflicting or causing 
physical or mental injury, harm or imminent danger to the 
physical or mental health or welfare of a child other than 
by accidental means, including abandonment, excessive or un- 
reasonable corporal punishment, malnutrition or substantial 
risk thereof. 

(3) 
years of age or older. 

"Adult" - A person eighteen (18) 

(4) "Children's Court" - The Shoshone 
and Arapahoe Tribal Court when exercising jurisdiction under 
this code. 

(5) "Children's Court Judge" - A duly 
appointed judge of the Shoshone and Arapahoe Tribal Court 
when exercising jurisdiction under this code. 

(6) "Custodian" - person, agency, 
organization or institution who has legal and physical 
custody of a minor and who is obligated to provide food, 
shelter and supervision to the minor. 

(7) "Delinquent Act" - An act which if 
committed by an adult is designated as a crime under this 
code or if on probation, an act Which violates the condi- ...... 

tions of thau probation, or an act which violates Title VII, 
Section 7-3, of this Law and Order Code. 

(8) "Detention" - The placement of a 
person under eighteen (18) years of age in a physically 
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OVERVIEW OF FEDERAL STATUTES 
REGARDING CHILD SEXUAL ABUSE 

Karen E. Schreier 
United States Attorney 

District of South Dakota 

SEXUAL OFFENSES UNDER CHAPTER 109A, AND INCEST 

All the felony sexual abuse offenses under Chapter 109A are major felonies that 

can be used in prosecutions under either § 1153 or § 1152, regardless of the tribal 

affiliation of the offender or victim. There are four substantive statutes: aggravated 

sexual abuse (§ 2241), sexual abuse (§ 2242), sexual abuse of a minor (§ 2243), and 

abusive sexual contact (§ 2244). Until September 13, 1994, § 2245 contained the 

pertinent definitions. With passage of the Violent Crime Control and Law Enforcement 

Act of 1994, a new potentially capital offense, sexual abuse resulting in death, was 

added as § 22451, and the definitions were moved to § 2246. New sections were also 

added relating to punishments for repeat offenders (§ 2247) = and restitution to victims 

(§ 2248). 

1 The death penalty is only applicable if the tribe has opted in under § 3598. Thus, if 
the tribe has not opted in, the punishment is life in prison for any type of sexual abuse in Chapter 
109A that results in death. If  the tribe has opted in, the offense is capital. 

2 The maximum penalties stated in the discussions below are for first-time offenders 
in cases not resulting in death. Pursuant to § 2247, recidivists face a maximum penalty of  up to 
twice what would be otherwise authorized. A recidivist for these purposes is a person who 
commits at Chapter 109A offense after he has a final conviction for a Chapter 109A offense or 
similar state offense. 



Incest is also a § 1153 major felony. It is not defined in federal law and must be 

assimilated from state statutes. 

A. DEFINITIONS 

1. Critical Terms in Definit ions 

To understand the differences between the Chapter 109A offenses, it is 

important to know the difference between a sexual act and a sexual contact. Conduct 

that includes a sexual act is treated much more seriously than conduct that includes 
= 

only sexual contact. 

The common misconception is that "penetration" involves an actual intrusion, 

however slight, into the interior of the vagina or the rectum. As will be discussed more 

fully below, that is not required. 

2. S e x u a l  A c t s  - § 2246(2) 

a. Penis to vulva or anus 

Section 2246(2)(A) defines one form of sexual act: "contact 

between the penis and the vulva or the penis and the anus. " I t  

specifically states that "contact involving the penis occurs upon 

penetration, however slight." So, if the penis "penetrates" either the vulva 

o r  the anus, the defendant has engaged in a sexual act. 

Note that the anatomical terms used are "vulva" and "anus," not 

"vagina" and "rectum." The "vulva" is commonly held to mean the 

external genital organs of the female, including specifically the labia 

majore, or outer labia. It includes the area immediately outside the 
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vaginal opening, between the labia minora and the labia majora. 

Similarly, the "anus" is the tissue that constitutes the opening of the 

rectum, which includes the outer surface of. that tissue. 

b. Oral sexual acts 

Section 2246(2)(B) defines the second type of sexual act: contact 

between the mouth and the penis, vulva, or anus. Unlike with § 

2246(2)(A), discussed above, "contact" is not defined and there is no 

requirement of "penetration." Note also that the terms used are again 

"vulva" and "anus," such that oral contact with the external surfaces would 

fall within the definition of a sexual act. 

¢. Digital penetration 

Section 2246(2)(C) defines the third type of sexual act: 

"penetration, however slight, of the anal or genital opening of another by 

a hand or finger or by any object, with an intent to abuse, humiliate, 

harass, degrade, or arouse or gratify the sexual desire of any person." 

First, this type of sexual act always requires the specified unlawful 

intent. Second, it need not be the defendant whose sexual desires are 

intended to be aroused or gratified. Third, the anatomical terms change 

from "vulva" and "anus" to "genital opening" and "anal opening." 

Penetration through clothing is sufficient to support a prosecution under 

this statute. 

d. Direct touching of child's genitalia 



The Violent Crime Control and Law Enforcement Act of 1994 
~ d  

added a new type of sexual act in § 2246(2)(D). It consists of"the 

intentional touching, not through the clothing, of the genitalia of another 

person who has not reached the age of 16." It requires the same unlawful 

intent as § 2246(2)(C). The touching is not restricted to touching with the 

defendant's hands or fingers, and the victim's full "genitalia" are included. 

. . . . . . . . . . . . . . . . .  ~ - However, sin(:e "g~nit;alia" Commor~i~/means one's reproductive organs, ~it ..... : ~ 

probably does not include the victim's anus, buttocks, groin, inner thighs, 

or breasts. 

3. Sexual Contact - § 2246(3) 

Sexual contact is defined as "the intentional touching, either directly or 

through the clothing~ of the genitalia, anus, groin, breast, inner thigh, or  buttocks 

of any person with an intent to abuse, humiliate, harass, degrade, or arouse or 

gratify the sexual desire of any person." ~ 

The requisite intent is the same as that required under § 2246(2)(C) and 

(D) for digital penetration and direct genital touching. The term "clothing" is not 

limited to wearing apparel. A touching through a blanket may qualify. 

B. AGGRAVATED SEXUAL ABUSE - 18 U.S.C. § 2241 

Aggravated sexual abuse is the most serious of the four substantive sexual 

abuse statutes. It always involves a sexual act, rather than sexual contact, and 

attempts to commit aggravated sexual abuse also constitute in themselves aggravated 

sexual abuse. There is-no spousal immunity: SO committing these acts uponone's . . . . .  ~ ~ 
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spouse is criminal. 

There are several ways to commit aggravated sexual abuse. The maximum 

penalty in each case is life imprisonment, unless the offense causes death, in which 

case the penalty is death where the tribe has opted for the death penalty, and life in 

prison if the tribe has not. In addition, for violations of § 2241 (c), Aggravated Sexual 

Abuse with Children, the penalty for second offenders is a mandatory term of life in 

prison, if the death penalty is inapplicable. 

1. By Force or Threat - § 2241(a) 

One type of aggravated sexual abuse occurs when the defendant 

knowingly causes another person to engage in a sexual act by either using force 

againstthe victim, or threatening or placing the victim in fear that someone will 

be killed, kidnapped, or subjected to serious bodily injury. 

The force requirement may be satisfied by showing the use or threatened 

use of a weapon; sufficient force to overcome, restrain, or injure a person, or the 

use of a threat of harm sufficient to coerce or compel submission by the victim. 

A victim's will can be overcome by threats to harm a third person, usually the 

victim's child. 

2. By Rendering the Victim InCapable of Refusing 
- § 2241(b) 

Section 2241(b) provides that it is also aggravated sexual abuse when, 

essentially, the defendant knowingly makes the victim incapable of refusing to 

engage in a sexual act and "thereby" engages in the sexual act with the victim. 



The theory is that deliberately causing a person to be Unable to assert his or her 

will is as reprehensible as overcoming the victim's will with force or threats. 

There are two ways of causing the victim to be incapable of refusing 

consent: 

a. Rendering victim unconscious 

The defendant commits aggravated sexual abuse if he knowingly 

renders the victim unconscious and 'thereby" engages in a sexual act 

with the unconscious victim. 

b. • Administering intoxicants 

The defendant also commits aggravated sexual abuse if he 

knowingly administers a drug, intoxicant, or other similar substance to the 

victim by force or threat of force, or without tl~e victim's kn0wiedgeor .... 

permission, and "thereby" "substantially impairs the ability of [the victim] 

to appraise or control conduct" and engages in a sexual act with the 

impaired victim. 

So, if the defendant spikes the victim's drinks without her 

knowledge and gets her so drunk that she cannot understand what is 

going on well enoughto refuse him sex, he has committed fomible rape." " ' 

as if he had held a gun to her head?, 

3. Wi th  Children Under 12 - § 2241(c) 

The Sentencing guidelines also equate force Or tlireats with the forcible or . . . . . . . .  ~ - -  
. . . . . . . . . . . . . . .  3 . . . . .  

surreptitious administration of intoxicants. See U.S.S,O. § 2A3. l(b)(I). 

6 



It is aggravated sexual abuse for the defendant to engage-or, as noted 

above, attempt to engage-in a sexual act with a child under 12. Period. There 

is no requirement of threats, force, unconsciousness, or impairment. It is also a 

strict liability offense with respect to the age of the child. 18 U.S.C. § 2241(d). 

Unlike the case with statutory rape of a child between 12 and 16, which is 

contained in § 2243(a) and discussed below, in a prosecution for aggravated 

sexual abuse with a child'under 12, the age of the defendant does not matter. 

So long as the victim is under 12, there is no minimum age requirement for the 

defendant. Theoretically, a seven-year-old boy could be proceeded against as a 

juvenile offender for engaging in a sexual act with a girl aged 11 years and 11 

months. Of course, the girl would be equally liable for engaging in the sexual 

act with the boy. 

On September 23, 1996, Congress added a new crime to § 2241(c), 

making it a separate federal offense to cross a state line with the intent to 

engage in a sexual act with a child under 12. This new crime is not specific to 

Indian Country, and does not include crossing into or out of Indian Country with 

the required intent. It could be used in an Indian Country prosecution, if, for 

example, it could be proven that the suspect crossed from one state to another 

with the intent to sexually abuse a child under 12 in Indian Country, even if the 

suspect was stopped before he was able to complete, or even initiate, the act. ̀= 

The amendment to § 2241(c) was part of the Amber Hagerman Child Protection 
Act of 1996, which was incorporated in an appropriations act in the waning days of the 
Congressional session. The Amber Hagerman Child Protection Act also adds to § 2241(c) the 

7 



C. SEXUAL ABUSE -- 18 U.S.C. § 2242 

Sexual abuse is the second most serious of the four substantive sexual abuse 

statutes. It, too, always involves a sexual act rather than sexual contact, and attempts 

to commit sexual abuse also constitute sexual abuse in themselves. Again, there is no 

spousal immunity, so committing these acts upon one's spouse is criminal. 

There are two types of sexual abuse~ Neither is a lesser included offense of 

. . . . . . . . . . . . . . .  aggraVated sexual abuse by Use'0f force oi'=aggravated sexual abuse Of a-perS0n .......... ........ ~ ....... 

incapable of consenting. 

• The maximum penalty for sexual abuse is 20 years imprisonment, unless the 

crime results in death. 

1. Sexual Abuse by Threats -- § 2242(1) 

One type of sexual abuse occurs when the defendant knowingly,-Causes 

another person to engage in a sexual act by threatening or placing the victim in 

fear, other than the high degree of fear specified in § 2241 (a)(2) that someone 

will be killed, kidnapped, or subjected to serious bodily injury. 

Under this statute, the requirement of threats or placing the victim in fear 

may be satisfied by showing that the threat or intimidation created in the victim's 

mind in apprehension of fear of harm to herself or to others. See ~ 

new crime of committing sexual abuse "under the.circumstances described in subsections (a) and 
(b)" with victims between the ages of 12 and 16. This "new crime" is not really new, as 
aggravated sexual abuse through the use of force or with a person rendered incapable of refusing 
consent was already a serious crime under § 2241(a) or (b), regardless of the age ofthe victim. 
However, as noted above, the penalty for this crime is greatly enhanced for second offenders, who 
now face a mandatory-term of life imprisonment for non-consensual sexual abuse o f  children age . . . .  
16 or under. 



v. Johns, 15 F.3d 740 (8th Cir. 1994) (fear victim would be rejected by religious 

spirits). 

2. Sexual Abuse of Person Unable to Consent -- § 2242(2) 

Section 2242(2) makes it sexual abuse to engage in a sexual act with 

another person if the victim is either: (A) incapable of appraising the nature of 

the conduct; or (B) physically incapable of declining participation in, or 

communicating unwillingness to engage in, that sexual act." 

Although, as stated above, sexual abuse is not a lesser included offense 

of aggravated sexual abuse of a person incapable of consenting, the type of 

conduct in this instance is similar. If the defendant takes advantage of the victim 

by deliberately causing her to be unable to resist, the crime is aggravated sexual 

abuse. On the other hand, if the defendant happens across a victim who is 

already impaired in her ability to refuse and simply takes advantage of the 

fortuitous circumstance, the crime is sexual abuse. 

Common applications of § 2242(2) include sexual acts with 

developmentally handicapped adults or with drunken or stoned victims who 

knowingly and voluntarily got drunk or stoned. See e_,.~, United Stat~s v. 

Ba~ett, 937 F.2d 1346 (8th Cir.), cert. denied, 502 U.S. 916 (1991). 

D. SEXUAL ABUSE OF A MINOR OR WARD - 18 U.S.C. 2243 

The third type of sexual abuse that also requires proof of a sexual act is sexual 

abuse of a minor or ward. As with aggravated sexual abuse and sexual abuse, 

attempts are included within the definition of the crime. However, sexual abuse of a 

:=, 

9 



minor  or ward is not a lesser included offense of either aggravated sexual abuse or 

sexual abuse. 

1. 

United States v, Amos, 952 F.2d 992 (8th Cir. 1991). 

Sexual Abuse of a Minor - § 2243(a) 

This is the federal statutory rape law. It consists of engaging in a sexual 

act with a person between the ages of 12 and 16, or crossing a state line with 

the intent to do so. Consent is not a defense, but either (a) a reasonable belief 

. . . . . . . . . . . . . . . . .  that the victim was at leas't i6,  or (b) being marriedto the victim at the time of the . . . .  

offense is a valid defense. Also, the defendant must be at least four years older 
. /  

than the victim. The government does not have to prove, however, that the 

defendant knew how old the victim was, nor that he knew there was a four-year 

age difference between them. 

. . . .  The maximum penalty for sexual abuse of a minor that does not result in 

death is fifteen years in prison. However, if the sexual abuse was perpetrated by 

force or against a person rendered incapable of refusing consent, as defined in 

§ 2241(a) or (b), and if the perpetrator has a prior state or federal conviction for 

aggravated sexual abuse, then the mandatory penalty is life in prison. 

2. Sexual Abuse of a Ward - § 2243(b) 

This crime consists of engaging in a sexual act with a person who is in 

"official detention" ancl "under the custodial, supervisory, or disciplinary 
r 

authority" of the defendant at the time of the act. There is no age requirement, 

/ 

10 



but marriage, oddly enough, is a defense. 5 

"Official detention" is defined at § 2246(5). It includes, among other 

things, being detained by, or at the direction of, a federal officer or employee 

after charge, arrest, conviction, or adjudication of juvenile delinquency; or being 

in the custody of, or in someone else's custody at the direction of, a federal 

officer or employee for purposes incident to the detention, such as 

transportation, medical services, court appearances, work, and recreation. It 

specifically does not include persons released on bail, probation, or parole. 

The maximum penalty for sexual abuse of a ward that does not result in 

death is one year in prison. 

E. ABUSIVE SEXUAL CONTACT -.- 18 U.S.C. § 2244 

Abusive sexual contact is the fourth and least serious type of sexual offense in 

Chapter 109A. It is contained in § 2244, and the various types parallel the elements of 

aggravated sexual abuse, sexual abuse, and sexual abuse of a minor or ward, excePt 

that they involve sexual contact instead of sexual acts. However, abusive sexual 

contact is not a lesser included offense of aggravated sexual abuse, sexual abuse or 

sexual abuse of a minor, to the extent that these do not require proof of the specific 

intent to abuse, humiliate, harass, degrade, or arouse or gratify sexual desires. United 

States v. Demarrias, 876 F.2d 674 (Sth Cir. 1989). 

Sexual contact engaged in under circumstances that would constitute 

.~,q °- 

5 It seems fairly unlikely that 8 federal oi~¢er or employee would be entrusted, in his 
or her official capacity, with the detention of his or her spouse. 

11 



aggravated sexual abuse if the contact had been a sexual act carries a maximum 

penalty of ten years, unless death results. If the circumstances would have constituted 

sexual abuse, sexual abuse of a minor, or sexual abuse of a ward, the maximum 

penalties are three years, two years, and six months, respectively. Under "other 

circumstances" that would not fit any of §§ 2241, 2242, or 2243, knowingly engaging in 

sexual contact punishable by six months in prison. The misdemeanor offenses, of 

course, cannotbe prosecuted federally if both the offender and victim are Indian. 

CHILDREN AS VICTIMS AND WITNESSES 

1 8  U . S . C .  3 5 0 9  

The Crime Control ACt of 1990 (18 U.S.C. § 3509 provides the following special 

alternatives for child victims: 

. Establishment of a multi-disciplinary team, including representatives from 
health social service, law enforcement, and legal service agencies to 
coordinate the assistance needed to help child victims. 

. Alternatives to live, in-court testimony, if the child is unable to testify out 
of fear or if it would traumatize him. Any videotaped deposition shall be 
destroyed five years after the judgment of the trial court, but not before a 
final judgment by the Supreme Court. 

. Competence exam, if there is a compelling reason to suspect that the 
child is not competent. 

. Privacy protection. All documents which disclose the name of the child in 
an abuse case shall be filed under seal and a protective order may be 
issued. 

. Closed courtroom, if necessary to prevent substantial psychological harm 
_ _ o r  if an oPen courtroom would render him unable to communicate. . . . . .  _ 



. 

. 

° 

9. 

10. 

11. 

Victim Impact Statements prepared by the multi-disciplinary team to 
express the crime's personal consequences on the child. 

Guardian ad litem to protect the best interests of the child and to attend 
all depositions, hearings, and trial proceedings. 

Adult attendant for emotional support. 

Speedy trial. The court may designate the case as being of special public 
importance and may give it precedence over other cases. 

Extension of child statute of limitations so that prosecution may not be 
precluded before the child reaches the age of 25 years. 

Testimonial aids. The child may use anatomical dolls, drawings, etc. to 
assis t  in testi fying. 

2 



I. 

FEDERAL RULES OF EVIDENCE 413, 41il and 415 

Enactment of Fed. R. Evid. 413,414 and 415 

A. Congress enacted these rules to establish a general rule of admissibility for similar 
............ ~ . . . . . . . . . . . . . . . . . . . . .  ~ ~_ ~crimes evidencejn sexual~assault cases.~ Congress recognized and:intended:that~--~ . . . . . .  

this would make the admission of similar crimes evidence in sexual assault cases 
the norm, and its exclusion exceptional. These rules were enacted as part of the 
Violent Crime Control and Law Enforcement Act of 1994. 

B. Rule 413 applies to sexual assault prosecutions generally. Rule 414 applies 
specifically to child molestation prosecutions, and Rule 415 applies in civil suits 
premised on sexual ofi'enses. Rule 413 is generally broader in scope than Rule 414 . . . . . . . .  
because it incorporates no limitation based on the age of the victims. However, 
Rule 414 is broader in one respect because it includes among its predicate offenses 
child pornography crimes. 

By way of illustration, i fa  defendant is charged with molesting a child, evidence 
that a search of his apartment showed him to be in possession of a large trove of 
child pornography would be relevant since it would tend to establish that he has an 
abnormal sexual interest in children. In contrast, if a defendant were charged with 
raping an adult victim, knowledge that he possessed child pornography would have 
relatively little relevance. Rule 414 accordingly includes child pornography 
offenses as predicates, while Rule 413 does not. 

C. The trial court must engage in Rule 403 balancing in relation to the evidence 
offered under these rules. Rule 403 provides a limited basis for excluding 
evidence, though relevant, if its probative value is substantially outweighed by the 
danger of  unfair prejudice. Exclusion of evidence under Rule 403 is an 
extraordinary remedy. United States v. LeCompte, 1997 W.L. 781217. 

H. Fed. 1L Evid. 413-414 supersede Fed. R. Evid. 404(b). 

A. Rules 413-414 supersede in sex offense cases the restrictive aspects of Fed. 1L 
Evid. 404(b). In contrast to Rule 404(b)'s general prohibition of evidence of 
character or propensity, the new rules for sex ~ offense cases authorize admission 
and consideration of evidence of an uncharged offense for its bearing "on any 
matter to which it is relevant." This includes the defendant's propensity to commit 
sexual assault or child molestation offenses, and assessment of the probability or 
improbability that the defendant has been falsely or mistakenly accused of such an 
offense. 

140 Cong. Rec. H8991 (1994) (remarks of principal House sponsor, Rep. - 
Molinari); see 137 Cong. Rec. $3238-40 (1991)(statement of Senate sponsors); 
David 3. Karp, Evidence of Prooensitv and Probability in Sex Offense Cases and 



~lg.L_C.,g,$~, 70 Chi.-Kent L.Rev. 15, 18-21-33-34 (1994). 

B. Evidence of offenses for which the defendant has not previously been prosecuted 
or convicted is admissible, as well as prior convictions. No time limit is imposed 
on the uncharged offenses for which evidence may be admitted; as a practical 
matter, evidence of other sex offenses by the defendant is often probative and 
properly admitted, notwithstanding very substantial lapses of time in relation to the 
charged offense or offenses. 

HI. 

140 Cong. Rec. H8992 (1994)(remarks ofRep. Molinari), see 137 Cong. Rec. 
S3240, 4342 (1991)d(similar points in Senate sponsors' statement); Kay,  70 Chi.- 
Kent L. Rev. at 19. 

Appellate Decisions 

A. The decisions of the Eighth Circuit and other circuits confirm that evidence of 
other sexual offenses offered under Rules 413-15 is normally to be admitted. The 
Eighth Circuit has held that "Rule 414 and its companion rules...Rule 413... and 
Rule 415...are general rules of admissibility in sexual assault and child molestation 
cases for evidence that the defendant has committed offenses of the same type on 
other occasions," and that the "'new rules...supersede in sex offense cases the 
restrictive aspects of Federal Rules of Evidence 404(b).'" 
~ ,  1997 W.L. 781217 (1997). In United States v. Sumner, 119 F.3d 658 
(Sth Cir. 1997), the Eighth Circuit noted the legislative "presumption favoring 
admissibility" under Rule 414. The court further noted the legislative intent that 
Rules 413-415 put "evidence of uncharged offenses in sexual assault and child 
molestation cases on the same footing as other types of relevant evidence that are 
not subject to a special exclusionary rule. The presumption is in favor of 
admission." 119 F.3d at 662 (quoting and citing the legislative sponsor). 

B. United States v. Mound is a pending Eighth Circuit case involving admission of 
evidence of a prior child molestation crime under Rule 413. The constitutionality 
of Rule 413 is at issue. The district court engaged in Rule 403 balancing and 
allowed admission of the defendant's prior conviction for assaulting another 12- 
year-old girl. The district court found the prior conviction was relevant and 
probative for purposes allowed under Rule 413. On appeal the defendant 
challenges the constitutionality ofRule 413. 

C. In United States v. Sumner, 119 F.3d 658 (Sth Cir. 1977), the court noted the 
legislative "presumption favoring admissibility" under Rule 414. The court further 
noted that Rules 413-415 put "evidence of uncharged offenses in sexual assault 
and child molestation cases on the same footing as other types of relevant evidence 
that are not subject to a special exclusionary rule. The presumption is in favor of 
admission." Id. At 662. 



D. Other appellate decisions have directly upheld the constitutionality ofpropensity 
evidence. In United States v. Eniady, 1998 W.L. 17344 (10th Cir. 1998), the 
Court held that admission of a prior sexual assault to show propensity under Rule 
413 did not violate the defendant's constitutional right to due process. Following 
~ ,  in United States v. Castilio, 1998 W.L. 156558 (10th Cir. 1998), the 
Court noted the broad historical support f ~  ~ lg~ng  pr0pensity evidenceinsexual .... -- • ~ 

E. United States v. Guardi¢, 135 F.3d 1326 (10th Cir. 1998), set forth the following: 

Evidence must pass several hurdles before it can be admitted under Rule 413. 
First, the defendant must be on trial for "an offense of sexual assault." Second, the 
proffered evidence mhst be of"another offense of... sexual assault." Third, the 
trial court must find the evidence relevant--that is, the evidence must show both 
that the defendant had a particular propensity, and that the propensity it 
demonstrates has a beating on the charged crime. Fourth and finally, the trial 
court must make a reasoned, recorded finding that the prejudicial value of the 
evidence does not substantially outweigh its probative value. 

Id. At 1332. 

The Court concluded that the exclusion of evidence that a physician charged with 
sexual abuse had improperly touched women other than the victimswas not an ' 
abuse of discretion. 

F. Twenty-nine states allow propensity evidence in some category or categories of 
sex offense cases. SeeReed, 21 Am. J. Crim. L. At 188. In ~Jg_Y.,,ELW, h, 63 
Cal. Rptr. 2d 753 (1997), the California Coun of Appeals upheld the validity of 
sexual offenses to show propensity and rejected constitutional objections. 
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UNITED STATES CODE ANNOTATED 
TITLE 18. CRIME5 AND CRIMINAL PROCEDURE 

PART II--CRIMINAL PROCEDURE 
CHAPTER ZT.~-WT/'NE$~S AND EVIDENCE 

Copr. • W ~  1~J7. AU riSht, r e . a w ~  

c ~ z a t  e ~ r ~ h  P.L. Io4-~33, ~ o ~  11-z2-96 

| 3509. C~d v i ~ '  and child wiUwe~8' 

(a) Dd'mifions.-For pmpoem of this mu/co- 

{1) the term "adult &umdsmt" means m adult described in subo~/oa (I) who sccompsnim • child thmush(mt 
the judicial ~ for the im:imse of i n e v i d ~  emotieml 

(2) the term "child" means • person who is und=r the q e  of  18, who/s or;,, alleged m b e -  

(A) a victim of • crime of physical abuse, sexual abuse, or exploim/m; 

(B) a wimess to a cr/me comm/ttod agsjnst saotb~ petmn; 

O) the term "child abuse" means the phys/cs/or m m a l  injury, s m a l  s h ~  or , .[ploit~im. or negl/ imt 
treatmem of • child; 

(4) the ten= "physical injury" includes laca'atiow, fract~ed bones, Imras. intenud ;.,juries. severn 
or mriom bodily IMmn; 

(5) the term "mmtal ;,,jury" means harm to • child's psychological or intellectas] funct/on/ng'wh/ch may be 
exhibimd by severe mx/~y,  depression, withdrawal or outwsni sggrms/ve behavior, or a combimu/(m of  those 
behaviors, which may be dcmomUm~ by • c h s : ~  in behavior, emo6omd s m p m ~  or cogni6oa; 

(6) the term "ezploitalioa" means child pomofpmphy or child Imm/mfiea; 

(7) the term "mul6discipli~ 7 child abuse team" mmm • professional uait compmed of reprmmtafives from 
health, social service, law enforcemmt, and legal service at~vim to coordinate the assistance needed to handle 
cases of child abuse; 

(8) the term "w.xual abtae" includes the employment, use, pemmim, ~ en6cemmt, or eoee:im of 
• child to engage in, or sss/st snoth~ person to m p ~  in, sexually e~l)licit oondu~ or the rape, mok~stio=, 
proaitufion, or other form of sexual exploitat/m of  childm~ or incest with childrm; 

(9) tl~ tram "sex.ally azpl/c/t conduct" means actual or .;,,.,s.,..t.. 

(A) sexual intercounm, includ/q smmsl cmtact in the m m n ~  of  f~ / t s l - iF~a / ,  o r s ] ~ ,  ms l - i~ /ml ,  
or oral-mud mmact, whether betwem p m m ~  of  the mine or of  oppmite rex; oexu~ mmact meres the 

• intm6omat ~chinS,  either dir~my or ~ ck~ins,  of the smiali . ,  - , ,~,  Stain, thrust, isma thish, or 
• buttocks of  any IX,mc~ with -,, intmt to sbum, ~ hsrus,  dqnule,  .or smuse or gnaif~ sexus] desire 

of any pear, on; 

m) b m ~ , ;  . .  

Copr. o w e s :  1997 No clsim to os~ .  U.S. Sow. wod~ 
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('th') A judi~tl officer, appointed by the emm; and 

0v) Other penmus whoee presence is determined by tbe court to be necessary to the welfare aad wen- 
being of the child, 'including an adult attendant. 

c.hfid's ~ y  shsll ~ mmsmi'tt~!_ .. by. ~_med ctemit tel~m _'_ram t ! z . ~ w m  f~_ _yi'ey~g=.a~l= .... _=. .... 
................ h e a ~ -  by the-defeadant,-j~y; judge, and public. TI~ defendant Shall b e - ~  with the means of private, 

mntemporaneow conmami~tiea with the defendant's attorney during the tminwny. ~ closed circuit 
televisioa transmi~oa ahtll relay into the morn in which the cJdld is testifying the defmdant's imase, and the 
voiee of the judge. 

(2) Videotaped deposltlou at ddld.-(A) In'a Ineeed~ involving ,m alleged offmz ~ • child, the 
attorney for the Govemmmt, the child's aetomey, the ddkl's ira:rot or legal guanlim~ or the guaniim ..4 iitem 

...... appointed under subm~ca (h) ~y apply fur m mde¢ that a depoeifien be takm of ~ ~d's ~ y  ~ " 
that the dqmeiticm be nxerded and prmerved m videotq~ 

(B)(i) Upon timely receipt of an appliuaiea deem'bed in aubpat#tqzph (A), the court shall make • pselimina~ 
fuuling regarding whether at the time of trial the child is likely to be unable to testify in open court in the 

. physical presence of the defendant, jury, judge, aad public for any of the following reums: 

.o 

~l) The child will be unable to testify beemwe of fret. 

{I~ "rnem is a substantial h'kelihmd, established by expert tmehmny, that the ~ would stuffer emot/onal 
tmmm from tmif3~8 in el~ emm. 

O 

"me eJu'Id sullen a mental or edm" iafmmity. 

(IV) Conduct by defendant or defense counsel cawm the child to be unable to ¢eutinue testifying. 

('d) If the court finds that the child is likely to be unable to testify in epm ~ f ~  my of ~ ~ ~ 
in clmme (i), the mutt shall order that the child'a depositim be takm aad inme~ed by vidmtape. 

(ih') The trial judge dudl preside at the videotape depositim of • child aad dudl rule ca all questions as if at 
trial. The only other penmm wbo may be peemittod to be Immnt at the proceeding me - 

0) the .uomey for em GovaunmC 

(II) the attorney for the defmdmt; 

(Hi) the chad's snomey or ~ sd litton appointed ruder subs~ou  Ca); 

fly3 pemous aeumm3, to opmze the videouw equipmmn 

(v) ,mbject to ~ (iv), the d e f m d ~  md 

fVl) o t ~  pamm whine i n u a ~  iJ d a m m i ~  by the mwt to be neammy to the ~ ~ ~ ~  
of the child. 

The defmdmt shall be affmded the sights xpplimble to defmdmm during trial, i ~ l u d i q  the right to m 
m m m ~ ,  tl~ dtr~t m t~ ~ wire tlw w i ~  mpiwt rib ~ f ~ l s ~  m i  tl~ dg~t to m ~ m u i ~  dw 
child. 

(iv) If the preliminary finding of iBbility uada" ~ (i) is based on eddmwe that the child is unable to 

Cow. "West 1997 No claim to os~. U.$. govt. works 
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(E) pemms wboee preeence, in the opinion of the court, is ha:rams7 to the welfare and well-bein~ of the 
child, includin~ the cldld'a auomey, guardian ad 1item, or adult anmdant. 

(69 Not before jury . -A competmcy ezamimtioa regarding • child witness shall be conducted out of the s i~ t  
md h a u i ~  of a jury. 

(7) Direct emnnhsafion oF child.-l~umdsmfion of • ch/Id reJated to compeUmcy sludl normally be amducted 
by the court oa the beds of quaziom mabmiUai by the attorney for the G o v ~  and the mmm~y for the 
defe~hmt includi~ • psrty act/~ as m attorney pro m. The court may permit m attorney but not • perry 
act/n£ as an atwmey pm Je to exam/he a ch/Id d / r e l y  c~ compete~y if the ~ ~ ~ s f i ~  ~ ~ ~ d  ~ 
no~ sufl'e~ exnot/owd trauma as • sumdt of the ezamimm'ee. 

(8) Appropriate q u ~ o n s . - T h e  qust/css asked at the o o n q ~ - y  extminat/m of • child shill be 
a p p r u ~ t e  to tim aq~ and developmmud loved of tln child, shall not be related to the/ssum at trial, and ahall 
focus on ~ . ~ , . ~ - ~  the child's ability to undemand and answ~ simple questiem. 

(9) Psychological and psychiatric examlna//ons.-Psycholo~ical and psychiaUic extra/nations to as.e~ the 
~ of s child witm~ shall not be ordered withom a showing of compelliag nard. 

(d) Privacy protection.- 

(I) Co~dme~dle7 ot informafion.--{A) A p e n ~  ac~nS in • cap~ty  da~ 'eed  in . u ~  0J) in 
connw.~e~ with • criminal proceeding shaH- 

(i) keep an documents that dlscloee the name or any other/nformafiou concern/rig a child in a secure place 
W wh/ch no person who does not have n ~ a n  to know the.it ~ t ~ t s  has access; and 

('u') disclose docummts desm'eed in clause 0) or the/nformat/on in them that concerns • child only to 
persons who, by reaxau of their p a r t / ~ / o n  in the proceeding, h a v u ~  to know such/nFormafiaL 

(B) s ~  (x) ,q,pllw to-  

(i) all ,nnployem of the Govamszut connected with the case, includins ,~aployas of the l)zpartma~ of 
Justice, any lsw mforcem~t aSmcy involved in tIw case, u d  any pason hired by the Govamneat to provide 
assistance in the pmcmdi~; 

(iJ) employees of the court; 

('dl) the ddasdmst sad employem of the defmdx~ including tiz xaom~ for the defmdmst md pen,ross 
ldmd by tim defasdxnt or the xuomey fro' flw ddmdm~ to pmvid6 mdmmsce in the ~ ;  and 

(iv) sne.mb~ of  tiz jury. 

(2) ~ under ind . -Al l  papas to be filed in amrt th~ disclom tiz mmc of or say otlzr infonn~on 
concerning a ckUd shall be fried under sad without necessity of obudn/ng a court ordar. The person who makes 
the filing shall submit to the clerk of tl~ cowt-  

(.4,) ~ comple~ psp~ to be k ~  radar real; and ... 

W) the papa" with the poniow of it tiros disclo~ tim n a b  of or othm" infm'matiou c, oacmning • child 
m d , c ~ ,  to be pbced in tin public mcvnL 

(3) Pmta~ve  wders.-(A) On motion by my pemm the amrt may issue m order pmuminl • child from 
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(E) expert medical, psycbolog/cal, ,,,,4 rulated pmfussioml tmimmy;  

(IF) case service mosdination aad assistance, including thelocatioa of ~rvicee available from public snd 
private agencies in the community; and 

(G) training services fro" judges, lifigators, mutt  o f f i u u  and otbm's that are involved in child vicuim ...4 
...................... childwitnesscams; in-handling-child vic~msand chfldwitnmms. ........... ~ ................................ 

(h) Guardian ad Utmt . -  

(1) In g m e n d . - T b e  corot may appoint a guatd/m ad I/tern for a child who was a victim of, or a wimms to, • 
crimo involving slmm or exploitatieu to protect the best intenxts of  the child. In m~k~ag the splmintnmat, tbe 
court shaft consider • prospective guardian's bsc~mund in, and fsm/liazity ,u~h.,..the judicial process, social 
u~vice programs, and child abuse issues. The guan~m ad litem .]~ not be a penau who is or may b~ a .... 
witness in • pru:eed/~ involving the child for whom the guardian is 

(2) Duties of guardian ad li tem.-A guardian sd lit~n may sttmd an the depmitiow, bmrin~,  and trial 
proceedings in which • child participates, and make mco,,,,,,~,4-,~,ms to the court concemin~ the welfsm of the 

T ~  guardian ,,4 iit~n may have access to all ~ ,  evaluat/~s u d  records, except sttomey'8 work 
product, necessary to effectively advocate for the child. Cr'm ext~t of scce~ to grand jury mata' /ds/s l/mired 
to the access rout/uly ptovidod to riot/ms and ~ nym~=~t/vm.)  A Sua rd~  sd l/t~m shsll m s t s ~  snd 
coonlinate the de.livery of  mmwcee and special re'vices to tlz child. A 8umd/an ad I/tern shall not be 

" ,xnnpel led to tem/fy in  - , y  m ~  o~io~ or ~ ~ any infomafioa or opinim received from the 
child ia the mm'm of  Nrving u a guaniian ad litem. 

(3) Inununifier,.--A guardian sd litem shall be inunmmd to be string in good faith and shall be immune from .._ 
c/vii and criminal liability for complying with the guardian's ~ dmim desm'bed in pempuph (2). 

6) Adult a t tendant . -A child testifying at or ~ g  • judicial p roceed~  dud/ bare tin right to be 
sccompamed by an sdult s t t~ l sn t  to provide emm/onal support to the child. The cowt, at its d i s c r e ~  may 
allow the 8dult ~ to remain in clcwe physics1 proximity W or in courser with tin child while tin child 
testifies. The com't ~ y  allow the sdu]t attendant to bold the child's band or sllow tin child to sit m the adult 
s t tmdmt 's  Isp throughout the coun~ of the proceedi~. An sdult s t tmdmt shall not pmvid~ the child with m, 
snswu" to m y  qu~sti~ dimout! to the child during tl~ course oftlw child's tes~hnc~y or ~ prompt the 

chad .  The i m q e  of  the child ammdant, for the time the child is testifying or being deposed, ~ ~ ~ m 
videotape. 

(j) Speedy t r la l . -h t  • ~ g  in which • ~ is csned to sire t a ~ n n y ,  m mo6c~ by tin suomey b r t l n  
~ t  or a s ~ l i J n  sd lira=, o ron  its mvn m o t i f ,  tiw cowt may d ~ p m ~  the cwe ss b e ~  of  special 
public ~ h~ rams m d m s ~ 1 ,  tin cowt shall, cm~imnt with throe ndm, expedite tin ~ 
snd insure thst it ts]u~8 precedmce over my other. Tha court shall ensure a speedy trisl in order to minimize the 
lehigh of  thxn the chi/d mwt endure the rams of involvmna~ with tin cxhni~1 ~ .  Whm d~d in8  ~ 
to grant a corn/nuance, the court dwll take into cmuddemfian the s p  of  the clifld sad the potmthfl xdvene ~ 
the delay may have m the child's wrJl-beins. The court tt~n malw writtm fimiin~ of fact sad maclusiem of  
law when granting • coat/nuance in cases iovolv/n8 • child. 

(k) Stay of clvg scfion.-Ir ,  st aay 6nn that • cmae of  sctic8 for recovery of con:pens~au for d smqe  or 
injury to the person o f a  ch/ld ezim,  s a ~ d  s~iml is pending ~ h  sdsm out of the wu~ occwrmm snd in 

the child is the vimhn, tlw civil s c t i~  shall be stsyed unU'l tin end ofsl l  ~ of the c~bni~ ~ '~m 8nd 
,my m m ~ m  of  the civil smion during the criminal ~ is proln'bitJd; As used in this subject/on, • 
m'iminxl sctiou is pending unu'l its find sdjudimtiea in the trisl court. 

(l) Tes~monlal aMs.-Tbe court may permit • chLld to use anatom/cal dolls, puppy0 dzaw/n~, msnnequ/ns, or 
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(a) serving a warrant of arrest; or 

(b) arresting or attempting to arrest a person 
committing or attempting to commit an offense in 
his presence, or who has committed or is suspected 
on reasonable grounds of having committed a felo- 
ny; or 

(c) making a search at the request or invitation 
or with the consent of the occupant of the premises. 

(June "2.5. 1948. c. 645. 62 Star. 803: Oct. II, 1996, Pub.L. 
194-294. Title VI, § 601(a)(8), II0 Star- 3498.) 

HISTORICAL AND STATUTORY NOTES 

Reviser's Note 
Based on Title 18. U~.C., 1940 ed., § 53a (Aug. 27, 1935, e. 

740, § 201.49 Star. 877). 

Words "or any department or agency thereof" were insert- 
ed to avoid ambiguxy as to scope of sec~on. (See defmi~ve 
section 6 of this title.) 

The exception in the case of an invita~on or the consent of 
th e occupant, was inserted to make the section complem and 
remove any doubt as to the applicauon of this section to 
searches which have uniformly been upheld. 

Reference to misdemeanor was omicmd in view of defini- 
five section I of this title. (See revisex's note under section 
212 of this title.) 

Words "upon conviction thereof shall be" were omitted as 
surplusage, since punishment cannot be imposed un~l convic- 
tion is secured. 

Minor changes were made in phraseology. 

Legislative History 
For legislative history and purpose of Pub.L. 104-294, see 

1996 U.S. Code Cong. and Adm. News, p. 

C H A P T E R  1 0 9 A - - - S E X U A L  A B U S E  

S ~  
2241. Aggravated sexual abuse. 
2242. Sexual abuse. 
22A3. Se.xual abuse of a minor or ~m~l. 
2244. Abusive sexual contact. 
224,5. Sexual abuse resalting in death. 
2246. Definitions for chapter. 
2247. Repeat offendel~. 
2248. Mandatory restit'ufion. 

§ 2241. Aggravated sexual abuse 
(a) By force or  threaC--Whoever, in the spec/al 

maritime and territorial jurisdiction of the United 
States or in a Federal prison, knowingly causes anoth- 
el" person to engage in a sexual ac t - -  

(I) by using force against that other per~n;  or  

(2) by threatening or placing that other person in 
fear that any person will be subjected to death, 
serious bodily injury, or  kidnapping;, 

or attempts to do so, shall be fined under this flue, 
imprisoned for any term o f  years or life, or both. 

(b) By o the r  means.--Whoever,  in the speciM mar- 
irene and territorial jurisdiction of the United States 
or in a Federal prison, knowingly-- 

(1) renders another person unconscious and 
thereby engages in a sexual act with that other 
person; or 

(2) administers to another person by force or 
threat of force, or without the knowiedge or permis* 
sion of that person, a drug, inw~dcant, or other 
similar substance and t h e r e b y -  

(A) substantially impairs the ability of that  
other person to appraise or conu'ol conduct; and 

(B) engages in a sexual act with that other 
person: 

or  at tempts to do so, shall be fined under this title, 
imprisoned for any term of years  or  life, or both. 

(c) Wi th  chiidren.--Whoever crosses s State line 
with intent co engage in a sexual act with a person 
who has not attained the age of 12 years, or in the 
special maritime and territorial jurisdiction of the 
United States or in a Federal prison, knowingly en- 
gages in a sexual act with another person who has not 
attained the age of 12 years, or knowingly engages in 
a sexual act under the circumstances described in 
subsections (a) and (b) with another person who has 
attained the age of 12 years but has not at~,~ined the 
age of 16 years  (and is at least 4 years younger than 
that  person), or  at~empm m do so. shall be fined under  
this flue, imprisoned for any term of years  or l i fe, or 
both. I f  the defendant has previously been convicmd 
of another Federal offense under this subsection, or of  
a State offense thst  would have been an offense under 
either such provision had the offense occurred in a 
Federal  prison, unless the death penalty is imposed, 
the defendant shaft be sentenced to life in prison. 

(d) Sta te  o f  mind proof  requi remenL-- In  a prose- 
cution under subsection (e) of this sec~on, the Govern- 
ment need noc prove thac the defendant knew chat the 
other person engaging in the sexual act had not 
attained the age of 12 years. 
(Added Pub.L. 99-646, § 87(b). Nov. 10. 1986, 100 Star. 3620, 
and mended Pub.L. 10~-322, Title .~v~III, § 330021(1), 
Sept. 13. 1994, 108 Star. 2150; Pub.L. 104-208, Div. A. TiUe 
I, § 101(a) ['~iUe I, § L?I, subsection T(b)], Sept. 30, 1996, 
110 S t ~  3009--31.) 

HISTORICAL AWl) STATUTORY NOTES 
Codification 

Iden,~cal provision was enacted by Pub.L. 99-~i54, § ~_ 
Nov. 14. 1986. I00 Star. 3660. 

ComlNem Ammmti~ Itlmm'mlL ,me ~ 18 U.S.C.A. 
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Effective Date or attempts to do so. sha~ be fined under this t/ 
Pub.L. 99-646. § 87{e). Nov. I0. 1986, prov/ded that: "rh/s impr~oned not, more than 20 years, or bor, h. 

section and the amendmenr~ made by th~ section [enac~ng (Added Pub.L. 99-646. § ~(b~, Nov. 10. 1986. 100 . ~  St.v. 
chapcer, amending sec~ons l13(a). Co), llll(a), 1153. and amended Pub.L. 103-322. Tire ~'~-XIII, § 330021(D 

and 3186(12) of th~ t/Ue. ~.ct/ons 300w-3(a)(1)(G), Sept. 13, 1994. 108 Scat. 21503 
300w-4(c)(6), and 9511 of Title 42. The Public Health and 
Welfare. and ~ct~on 14~.(k)(1) of" Title 49. Transpor~cionJ; . . . .  HIb'TOR[_C~L A.qD STAT!.vr0~ Ry.qOTES . . . . . .  "- :=_ . . . . .  

...... - ........... and repealing chapter~99 ~ (sections=2031=and 20a2)-or =this=--Co~scation . . . . . . . . .  i- 
title] shal/rake effec~ 30 days after the date of the enacunenc .:-'- 
of this Act [Nov. I0. 1986]." Ident~ca/ provision was enacted by Pub.L. 99-654, § 2, 

Nov. 14, 1986, 100 Scat. 3661. t.! '~ 
[Effective Date prov/s/on s/m//ar to Pub.L. 99-646, § 87(e), , !  .~ 

was enacted by Pub.L. 99..654, § 4, Nov. 14, 1986, I00 Star. Effective Date .... ~ 
3664.J Sect/on effective 30 days ~ Nov. I0. 1986. see sect/on"-" 
Short Title of 1996 Amendments 87(e) of Pub.L. 99-645. set ouc as a note under ~ 224Z : 

of this title. 
Pub.L. 104-208, Div. A. Title I, § 101(a) [Title l, § 121, 

. . . .  - subsec. 7(a)], Sept. 30, 1996, 110 Star. 3009-,3i, provided that: - Legislative History "' 
.. "This sect/on [probably should be this subsection, which For legisi~ve hiswry and purpose of Pub.L. 99-646 see 

amended this ~ecc/on and sect/on 2243 of this title] may be 1986 U~q.Code Cong. and Adn~New~, IX 5139. See, also, 
cited as the 'Amber Hage.rman Child Protee~on Act of Pub./., 103-322, 1994 U.S. Code Cong. and Adm. News, ix 
1996'." 1801. 

.~, 
Short ~Ue § 2243. Sexual abuse of  a minor or ward 

Pub.L. 99-646. § Wfla). Nov. 10, 1986, provided cl~c "Th/s 
section [enact§  this chapter:, amending ~'~one l13(a), (b), (a) Of a minor.--Whoever crosses a State line with 
llll(a), Ilfi3. and 318~12) of this title, se~ons intent to engage in a se.x'aal acc with a person who has 
300w-3(aXl}(G), 300w-4(eX6), and 9511 of Title 42, The not acta/ned the age of 12 years, or, in the specisl 
Publie Health and Welfare, and secc/on1472(kXl) of Title 49, mar/time and cerr/torial jurisd/ct/on of the Un/ted. 
Transpor~tlon; repealing chapter 99 (sections 20~I and States or in a Federal prison, knowingly engages in a 
20~2) of Ckis tit/e: and enacting now provision under this se_~-ual act with another person who-- 
section] may be cited as the 'Sexual Abuse Act of 1986'." 

[Short Title prov/s/on s/milar to Pub.L. 99-646, § 87(a), (I) has attained the age of 12 years but has not 
was enacted by Pub.L. 99--654. § I, Nov. 14, 1986, I00 Star. attained rise age of 16 years: and 
3660.] (2) Ls at least four years younger than the person 

Lezisl~t/ve History so engag/nf~ 
or attempts to do so, shall be fined under this title, For legislative history and purpose of Pub.L. 99-646 see 

1986 U,~.Code Cong. and Adm.News. p. 6139. See, also, imprisoned not more than 15 years, or both. 
Pub.L. I03-,q22, 1994 U,q. Code Cong. and Adm. News, p. (b) Of a ward.--Whoever, in the special maritime 
1801. and territorial jur/sd/ction of the United States or in a 

Federal prison, knowingly engages in a sexual act 
§ 2242.  Sexual abuse with another person who 

Whoever, in the special maritime and territorial 
jurisdiction of the United States or in a Federal (1) in of~cial detenrion; and 
prison, knowingly-- (2) under the cnswd/al, supervisory, or diseiplin- 

(I)  causes another person to engage in a aexual ary author/ty of the person so engaging;, 
act by threatening or placing that other person in or acternp~ to do so, shall be fined under this rifle, 
fear (or.her than by threatening or. placing that imprisoned not more than one year, or both. 
other person in fear that any person will be subject- (c) Defense~---(1) In a prosecution under subsee- 
ed to death, serious bodily injury, or kidnapping); tion (a} of this section, it k a defense, wh/ch the 
or defendant muse establish by a preponderance of the 

(2) engages in a sexual act with another person if evidence, that the defendant reasonably beUeved that 
that other person is--- the other person had atx.a/ned the age of 16 year~ 

(A) incapable of a p p ~ g  the nature of the (2) In a prosecution under this section, it is a 
conduct; or defense, which the defendant must establish by a 

(B) physicatly incapable of declining parfie- preponderance of the evidence, that the persons en-.  
ipafion in, or c o m m u n i c a ~  unwillingness to en- g-~ring in the sexual acc were a~ thac time married to 
gage in, that sexual act: each other. 

_Cm~q~m ,~nnotatlms ~ m 11~ ~8 U.S.C.A. .... ...... 
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(d) State of mind proof requirement.--In a prose- 
~tion under subsection (a) of rkfis section, the Govern- 
ment need not prove rkmt the defendant knew-- 

(1) the age of the other person engaging in the 
se.x-ual ace; or 

(2) that the requisite age difference existed be- 
tween the persons so engaging. 

.Added Pub.L. 99--646, § 87(b), Nov. I0, 1086, 100 Stat. 3621, 
and amended Pub.L. 101-647. Title III. § 322, Nov. 29, 1990, 
104 Stat. 4818: Pub.L. 104--208. Div. A. Title L § 101(a) 
{'l~t.le I, § 121. subsection 7(c)], Sept. 30, 1996, 110 Stat. 
3009-31J 

HISTORICAL AND STATUTORY NOTES 

Codification 
Ident/ca/ prosdsion was enacted by Pub.L. 99-654, § 2, 

Nov. 14, 1986, 100 Star. 3661. 

Effective Date 
Section effective 30 days after Nov. 10. 1986, see sec~on 

87(e) of Pub.L. 99-646, set out as a note under set,  on 2241 
of this title. 

Legislative History 
For legislative history and purpose of Pub.L. 99-646 see 

1986 US.Code Cong. and Adm.News. p. 6139. See, also, 
Pub.L 101-647, 1990 US.Code Cong. and Adm.News, p. 
0472. 

§ 2244. Abusive sexual contact 

(a) Sexual conduct in circumstances where sexu. 
al acts are punished by this chapter.--Whoever, in 
the special maritime and territorial jurisdiction of the 
United States or in a Federal prison, knowingly en- 
gages in or causes se.~al contact with or by another 
person, ff so to do would violate--- 

(I) section 2241 of this tiUe had the sexual con- 
tact been a se.~ual act, shall be fined under this flue, 
imprisoned not more than ten years, or both; 

(2) secflon ~42  of this flue had the sexual con- 
tact been a sexua/act' shal/be fined under this flue, 
imprisoned not more than three years, or both; 

(3) subsection (a) of section 2243 of this flue had 
the sexual contact been a sexual act, shall be fined 
under this title, imprisoned not more than two 
years, or both; or 

(4) subse~on Co) of section 2243 of this title had 
the sexual contact been a sexusl act, shall be fined 
under this flfle, imprisoned not more than six 
months, or both. 

(b) In other circumstances.--Whoever, in the spe- 
cial maritime and territorial jurisdiction of the United 
States or in a Federal prison, knowingly engages in 
sexual contact with another person without that other 

person's permission sha// be ~ned under this title, 
imprisoned not more than six months, or both. 
(Added Pub.L. 99--646, § 87(b), Nov, I0, 1986. 100 Star. 3622, 
and amended Pub.L. 100-690, Title VII, § 7058(a), Nov. 18, 
1988, 102 StaL 4403; Pub.L. 103-322, Title XXXIlI. 
§ 330016(I)(K), Sept. 13, 1994, 108 star. 2147.) 

HISTORICAL .4,.'~D ~rAT~J~ORY NOTES 

Codification 
Idantlcal provision was enacted by Pub.L. 99.654, § 2, 

Nov. 14, 1986, 100 Stat. 3661. 

Effective Date 
M o n  effective 30 days after Nov. 10, 1986, see section 

87(e) of Pub.L. 99-646, set out m a note under section 2241 
of this title. 

Legislative History 
For legislative kistor7 and purpose of Pub~ 99-646 see 

1986 U.S.COde Cong. and Adm-~iews, p. 6139. See, also, 
Pub.L. 100-.690, 1988 U,S. Code Cong. and Adm. News, p. 
5937; Pub.L. 103-322. 1994 U.~. Code Cong. and Adm. 
News, p. 1801. 

§ 2245. Sexual abuse resulting in death 
A person who, in the course of an offense under this 

chapr~-, engages in conduct that results in the death 
of a person, shall be punished by death or imprisoned 
for any term of years or for life. 
(Added Pub.L. I03--,~., Title VI. § 60010(a)(2), Sept. 13, 
1994. 108 Star. 1972.) 

mSTORICAL AND STATUTORY NOTES 
Prior Provbiom 

A prior section 2245 was renumberod section 2248 by 
Pub.L. 103-322, Title VI, § 60010(a)(1), Sept. 13, 1994. 108 
Star. 19"O_ 

Legislative History 
For legislate history and purpose of Pub.L. 10~322, see 

1994 US. Code Cong. and Adm. News, p. 1801. 

§ 2 2 4 6 .  Definitions for chapter 
As used in this c h a p t e r -  

(l) the ~ - m  "prison" means a correctional, de- 
tenflon, or penal facility;, 

(2) the term "sexual act" m ~  
(A) contact between the penis and the vulva or 

the penis and the anus, and for purposes of this 
subparagraph contact involving the penis occurs 
upon peneu-afion, however, slight; 

(B) contact between the mouth and the penis, 
the mouth and the vulva, or the mouth and the 
anus, 

(C) the peneCr-ation, however slight, of the anal 
or genital opening of another by a hand or finger 
or by any object, with an intent to abuse, humili- 
ate, harass, degrade, or arouse or gratify the 
sexual d ~  of any person; or 

Complem Annomt~n idanemd~ ~ e  ~ 18 U.S.C.A. 
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(D) the intentional touching, noc through the Legislative History 
• clothing, of the genitalia of another person who For legislative history and purpose of Pub.L. 99-646, see 

has noc attained the age of 16 years with an 1986 U.~.Code Cong. and Adm.News, p. 6139. See, also, 
incent to abuse, humiliate, harass, degrade, or Pub.L. 103-322. 1994 U.S. Code Cong. and Adm. News, p. 

1801. arouse or gmfifT the sexual desire of any person; 

..... .... (3)~-the t e ~  "S~Xt/al~ c-~ntact" ~hie£ns =the inten- =§= 2247.- Repeat  offenders- - ...................... ....... - 
tional touching, either directly or through the cloth- Any person who violates a provision of this chapter, 
ing, of the genitalia, anus. groin, breast, inner thigh, 
or buttocks of any parson with an intent to abuse, 
htun/liato, harass, degrade, or arouse or gral~y the 
sexual desire of any person; 

(4) the term "serious bodily injury" means bodily 
injury that involves a substantial risk. of death, 
unconsciousness, extreme physical pain, protracted 
and obvious disfigurement, or protracted loss or 
impairment of the function of a bodily member, 
organ, or mental faculty; 

(5) the term "official detention" m e a n s -  
(A) detention by a Federal officer or employee, 

or under the direction of a Federal officer or 
employee, following arrest for an offense; follow- 
ing surrender in lieu of arrest  for an offense: 
following a charge or conviction of an offense, or 
an allegation or finding of juvenile delinquency;, 
following commitment as a material witness; fol- 
lowing c/vfl commitment in lieu of cr/minal pro- 
eeedings or pending resumption of criminal pro- 
ceedings that are being held in abeyance, or 
pending extradition, depermtion" or exclusion; or 

(B) custody by a Federal officer or employee, 
or under the direction of a Federal officer or 
employee, for purposes incidenc to any detention 
described in subparagraph (A) of this paragraph. 
including transportation, medical diagnosis or 
treannent, court appearance, work, and recre- 
-ation: 
but does not include supervision or other control 
(other than cuswdy during specified hours or 
days) after release on bail, probation, or parole, 
or after release following a finding of juvenile 
delinquency. 

(Added Pub.L. 99..646, § fit(b), Nov. 10, t986, lOO Star. 
§ 224,5, renumbered § ~ and amended Pub.L I0~22 .  

IV, § 40502, T/tie VI, § 60010(a}(1), Sept. 13, 1994. 108 
Star. 1945, 197~) 

HISTORICAL AWD STATUTORY NOTES 
Cod~cation 

Ident/ca/ provision was enacted by Pub.L. 99-654, § 2. 
Nov. 14. 1986, I00 Star. 

Effective Date 
Section effective 30 days alter Nov. 10. 19~. see section 

87(e) of Pub.L 99-646. set out as a note under section 2241 
of this t/tie. . • 

after one or more prior convictions for an offense 
punishable under this chapter, or after one or more 
prior convictions under the laws of any State relating 
to aggravated sexual abuse, se.xual abuse, or abusive 
sexual contact have become final is punishable by a 
term of imprisonmen£ up to twice that otherwise 
authorized. . . . . . . . . . . . . .  
(Added Pub.L. 103-.322. Title rv, § 40111(a), Sept. 13, 1994, 
108 Star. 1903.) 

HISTORICAL AND STATUTORY NOTES 
Legislative History Jt 

For legislative history and purpose of Pub.L. 103-322, see 
1994 U~. Code Cong. and Adm. News. p. 1801. 

§ 2 2 4 8 .  Mandatory  restitution 
(a) In general.--Nocw/thsc~nding section 3663 or 

3663A, and in addition to any other civil or criminal 
penalty authorized by law, the cour~ shall order resti- 
~tion for any offense under this chapter. 

(b) Scope and nature  of  order . - -  
(1) Direction.~--The order of restitution under 

this section shall d/rect the defendant to pay to the 
victim {through the appropriate court mechanism) 
the full amount of the v/ctim's losses as determined 
by the court pursuant to paragraph (2). 

(2)  Enforcement . - -An order of restitution under. 
this section shall be issued and enforced in accor- 
dance with section 3664 in the same manner as an 
order under section 3663A. 

(3) Defini t ion.--For  purposes of this subsection, 
the term "full amount of the victim's losses" in- 
eludes any costs incurred by the victim f o r -  

(A) medical services r e l a d ~  to physical, psy- 
or psyeholo~eal care: 

(B) physice/and occupational therapy or reha- 
biUtafiou; 

(C) necessary transportation, temporary hous- 
ing, and child care expenses; 

(D) lose income: 
(E) a t~rneys '  fees. plus any costs incurred in 

obtaining a civil protection order,, and 
(F) any other losses suffered by the victim as a 

p ro~na t e  result of the offense. 
(4) Order mandatory.--(A) The issuance of a 

restitution order under this ~ ' t i o n  is mandatory. 
(B) A cour~ may not decline to issue an order 

under this section because of . . . . . .  - 

Comptew Annawtlon ~ see 11Ue so U.8.C.A. 
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(i) the economic circumstances of the defen- 
dant, or 

(ii) the fact that a victim has, or is entitled to, 
receive compensation for his or her injuries from 
the proceeds of insurance or any other source. 
[(C) and (D) Repealed. Pub.L. 104--132, Title If, 

§ 205(b)(2)(C), Apr. 24, 1996, II0 Star. 1231] 

[(5) to (10) Repealed. Pub.L. 104-132, Title II, 
§ 205Co)(2)(D), Apr. 24, 1996, 110 Star. 1231] 

(c) Definition.--For purposes of r-his section, the 
rexm "victim" means the individual harmed as a result 
of a commission of a crime under this chapter, includ- 
ing, in the case of a victim who is under 18 years of 
age. incompetent, incapacitated, or deceased, the leg~ 
guardian of the victim or representative of the victim's 
estate, another family member, or any other person 
appointed as suitable by the court, but in no event 
shall the defendant be named as such representative 
or g u a r d ~  

[(d) and (e) RepealecL Pub.L. 104-132, Title II, 
.~ 205(b)(3), Apr. 24, 1996, 110 Star. 1231] 

[(f) Redesignated (C)] 
(Added Pub.L. 103-32o Title Iv'. § 40113(a}(I), Sept. 13, 
1994, 108 Star. 1904, and amended Pub.L. 104-132, Title If. 
§ 205(b), Apr. 24, 1996, 110 star. I°.231.) 

HISTORICAL AND STATLrrORY NOTES 
Effective Date of 1996 Amendments 

Section 211 of Pub.L. 104-132 provided that: "The amend- 
ments made by this subtitle (enacting sections 3613.% and 
3663A of this title, amending this section and sections 2259, 
3264. 2327. 3013. 35~, 3583, 3,572. 3611. 3612. 3613, 3614, 
3663. and 3664 of this title and Rule 32 of the Feder~ Rules 
of Criminal Procedure, and enacl~ng provisions set out as 
notes under this section, section 3551 of this title, and section 
994 of Title 2S, Judiciary and Judicial Procedure} shall, to the 
exrznt constitutionally permissible, be effective for sentenc- 
ing proceedings in eases in whim the defendant is convicted 
on or after the date of e ~ e n t  of this Act [Apr. 24, 199612 

Legislative History 
For legislative history and purpo.~ of Pub.L. 103-.322, see 

1994 U.S. Code Cong. and Adm. News, p. 1801. See, also, 
Pub.L. 104-132, 1996 U.S. Code Cong. and Adm. News, p. 
924. 

C H A P T E R  l l 0 - - S E X U A L  E X P L O I T A T I O N  A N D  O T H E R  A B U S E  OF C H I L D R E N  

Ser. 
2251. 
2251A. 

Sexual exploitation of children. 
Selling or buying of children. 
Certain activities rela~ng to material involving the 

sexual exploitation of minors. 
2252A. Certain a~vitles relating to mamrizl consuming or 

containing child pornography. 
2253. Criminal forfeiture. 
"~--.54. Civil forfeiture. 
2255. Civil remedy for personal i~twies 
~--56. Definitions for chap~. 
2257. Record keeping requirements. 

Failure to report child abuse. 
2259. Mandatory restitution. 
2260. Produmon of sexmdly explicit depictions of a minor 

for importation into the United States. 

§ 2251. Sexual exploitation of children 
(a) Any person who employs, uses, penuades, in- 

duces, entices, or coerces any minor to engage in, or 
who has a minor assist any other person to engage in, 
or who u-4nsporm any minor in inte_,-state or foreign 
commerce, or in any Territory or Possession of the 
United States. with the intent that such minor engage 
in. any sexually explicit conduct for the purpose of 
producing any visual depiction of such conduct, shall 
be punished as provided under subsection (d), if such 
person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign 
commerce or mailed, or if such visual depiction has 
actually been transported in interstaae or foreign com- 
merce or mailed. 

(b) Any parent, legal guardian, or person having 
custody or control of a minor who knowingly permits 
such minor to engage in, or to assist any other person 
to engage in, sexually explicit conduct for the purpose 
of producing any visual depiction of such conduct shall 
be punished as provided under subsection (d) of this 
section, ff such parent, legal guardian, or person 
knows o r  has reason to know that such visual de- 
piction will be transported in interstate or foreign 
commerce or mailed or if such visual depiction has 
ac~mlly been Wansported in intentate or foreign com- 
merce or mailed. 

(¢)(1) Any person who, in a drcumstance described 
in paragraph (2), knowingly makes, prints, or pub- 
fishes, or causes to be made, printed, or published, 
any notice or advel '~ement  seeking or o f f e r i n g -  

(A) to receive, exchange, buy, produce, display, 
distribute, or reproduce, any visual depiction, if the 
production of such visual depiction involves the use 
of a minor engaging in sexually explicit conduct and 
such visual depiction is of such conduct; or 

(B) participation in any act of sexually explicit 
conduct by or with any minor for the purpose of 
producing a visual depiction of such conduct.: 

shall be punished as provided under subsection (d). 
(2) The circumstance referred to in paragraph (1) is 

t h a t -  
(A) such person knows or has reason to know 

thac such notice or adverusement will be u-ansport- 
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identical tothose otherwise provided/or assaults mvolWng an o.~cWl wctYm: when no assault is 
involved, the offense level is 6. 

Historical Note: Effective October 15, 1988 ~see Appendix C. amendment 64). Amended effective November 1. 1989 fsee Appendix C, 
amendments 89 and 90); November I. 1992 (see Appendix C. amendment 443); November 1. 1997 (see ACpendix C. amendment 550). 

. . . .  S I1= 8 m $ 

. CRIMINAL SEXUAL ABUSE 

. . . . . . . . . . . . . . . .  §2A3.1 .  : :Criminal Sexual AbuSe: Attemnt:to Commit Crimini lSexuai  Abuse . . . . . . . . . . . . . . . . .  

(a) Base Offense Level: 27 

Co) Specific Offense Characteristics " 

(0 Ifthe offense was c o r n m i ~  bythe means set forth in 18 U.S.C. § 2241(a) 
or (b) (including, but not limited to, the use or display o f  any dangerous 
weapon), increase by 4 levels. 

(2) (A) If the victim had not attained the age of  twelve years, increase by 
• -4 levels; o r ( B ) i f  the Victim had attained the age 0ftwelve years bm had 

not anamed the age o f  sixteen v ~ ,  increase by 2 levels. 

(3) I f  the victim was (A) in the custody, care, or supervisory. Control of the 
defendant; or 03) a person held in the custody of a correctional facility, 
increase by 2 levels. 

(4) (A) If the victim sustained permanent or life-threatening bodily injury., 
increase by 4 levels; (B) i f  the victim sustained serious bodily injury., 
increase by 2 levels; or (C) if'the degree of injury is between that specified 
in subdivisions (A) and (B), increase by 3 levels. 

(=) 

(5) lfthe victim was abducted, increase by 4 levels. 

Cross Reference 

.(1) 

I -. t ' - :  

i ° "  

If  a victim was killed under circumstances that would constitute murder 
• under 18 U.S.C. § 1111 had such killing taken place within the tcrr iwria l  

or ~ e j u r i s d i c t i o n  o f  the United States, apply §2AI.I (First Degree ~ 
, Murder). 

- 4 7 -  
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(d) Special Instruction 

(l) If the offense occurred in a correctional facilit3." and the victim was a 
corrections employee, the offense shall be deemed to have an official victim 
for purposes of subsection (a) of ~3AI.2 (Official Victim). 

Commentary 

Statuto~ prowsions" 18 U.S.C. §§ 2241. 2242. For additional statutory provision(s), see Appendix 
A (Statutory Index). 

Aot)lication Notes." 

1. For purposes o f  this guideline-- 

"Permanent or l~e-threatening bodily injury," "serious bodily injury." and "abducted" are 
defined m the Commentary to §1B1.1 (Application Instructions). However. for  purposes o f  this 
gTtideline. "serious bodily injury" means conduct other than criminal sexual abuse, which 
already is taken into account in the base offense level under subsection (a). 

"The means $et forth m 18 U.SC. ff 2241(a) or (b)" are: by using force against the victim; by 
threatening or placing the victim m fear that any person will be subject to death, serious bodily 
injury, or Mdnaping; by rendering the victim unconscious: or by administering by force or 
threat o f  force, or without the knowledge or permission o f  the vicam, a drug. intoxicant, or 
other similar substance and thereby substantially impcaring the abili~ of  the v~ctim to appraise 
or control conduct. This provision would apply, for  example, where any dangerous weapon 
was used. brandished or displayed to intimidate the victim. 

2. Subsection (b)(3). as it pertains to a vicam m the custody, care. or supervisory control o f  the 
defendant, is intended to have broad application and is to be applied whenever the v~ctim is 
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day 
care providers, baby,sitters, or other temporary caretakers are among those who would be 
subject to this enhancement. In determining whether to apply this enhancement, the court 
should look to the actual relationship that existed between the defendant and the victim and 
not simply to the legal status o f  the defendant.vTct~m relationship. 

. I f  the adjustment in subsection (b)('3) applies, do not apply §3B1.3 (Abuse o f  Postaon o f  Trust 
or Use o f  Special Slatl). 

. I f  the defendant was convicted (A) o f  more than one act of  criminal sexual abuse and the 
counts are grouped under §3DI.2 (Groups of  Closely Related Counts). or ('B) o f  only one such 
act but the court determines that the offense involved multiple acts o f  criminal sexual abuse 
o f  the same vzctim or different victims, an upward departure would be warranted. 

. Ira victim was sexually abused by more than one participant, an upward departure may be 
warranted. See §5K2. 8 (E.r.treme Conduct). 

- 4 8 -  
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6. ]/'the defendant's criminal history includes a prior sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted. 

k ~ :  Sexual offenses addressed in this section are crimes o f  violence. Because o f  their 
dangerousness, attempts "are treated the same as completed acts o f  criminal sexual abuse. The 
maximum term o f  imprisonment authorized by statute is life imprisonment. The base offense level 

_ _:r~ep_resents:sexual_abuse:as-setforth_m-I 8:U.S.C. §:2242. :An-enhancement-is providedfor=useof: . . . . .  - =-  ~ -  ..... 
force,  threat o f  death, serious bodily injury, or kidnapping; or certain other means as defined in 
18 U.S.C. § 2241. This includes any use or threatened use o f  a dangerous weapon. 

• An enhancement is provided when the victim is less than sixteen years o f  age. An additional 
enhancement is provided where the victim is less than twelve years o f  age. Any criminal sexual 
abuse with a child less than twelve years o f  age, regardless of"consent." is governed by §2A3.1 

. . . . .  (Criminal Sexual Abuse ) .  =- ~ - - 

An enhancement for a custodial relationship between defendant and victim is also provided. 
Whether the custodial relationship is temporary or permanent, the defindant in such a case is a 

person the Wctim trusts or to whom the victim is entrusted. This represents the potential for  greater 
and prolonged psychological damage. Also, an enhancement is provided where the victim was an 
inmate o f  or a person employed m, a correctional facility. Finally, enhancements are provided for  
permanent, life-threatening, or serious bodily injury and abductTon. 

F.ffemve November I. 1987. Amended effective November I. 1989 [see Appendix C. amendments 91 and 92~. November 1. 
1991 ¢see Appendix C. ameadm~t 392~, November 1, 1992 ¢see Appendix C. amendmem 444); November t. 1993 ( f~  Appendix C, 
amendmem 477). November 1. 1995 (a~E Appendix C. amendment $1 l)~ November 1. 1997 ~ Appendix C. amen~lm~ 545). 

§2A3.2. Criminal Sexual Abuse o f  a M i n o r  fStatutory_ Ra_nel or Attempt to Commit S u c h  A c t s  

(a) Base Offense Level: 15 

(b) Specific Offense Characteristic 

(1) If  the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

Cross Reference 

(1) If the offense involved criminal sexual abuse or attempt to commit c r i m i n a l  

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Aacmpt to Commit Criminal Sexual Abuse). 

(c) 

+Statutory Provision: 18 U.S C. § 2243(a). 
. (Statutory Index) ............... 

For additional statutory provision(s), see Appendix A 

- 49  - t 
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APPlication Notes: 

. l f  the defendant committed the criminal sexual act in furtherance o f  a commercial scheme such 
as pandering, transporting persons for  the purpose o f  prostitution, or the production o f  
pornography, an upward departure may be warranted Se....ge Chapter Five. Part K (Departures). 

2. Subsection (b)(l) is intended to have broad application and is to be applied whenever the 
• victim is entrusted to the defendant, whether temporarily or permanently. For example, 

teachers, day. care providers, baby-sitters, or other temporary caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed between the defendant and the Wctim 
and not simply to the legal status o f  the defendant-victim relationship. 

3. I f  the adjustment in subsecaon (b)(l) applies, do not apply §3B I. 3 (Abuse o f  Position o f  Trust 
or Use o f  Special Slall). 

. I f  the defendant "s criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Backeround: This section applies to sexual acts that would be lawful but for the age o f  the victim. 
It is assumed that at least a four-year age difference exists between the victim and the defendant, as 
specified in 18 U.S.C. § 2243(0). An enhancement is provided for a defendant who victimizes a 
minor under his supervision or care. 

HiszoHcal Note: Effective November 1, 1987. Amended effective November 1, 1989 ~see Appendix C. amendment 93); November 1, 1991 
( .~  Appendix C, azdendmmt 392); November 1. 1992 ¢see A4pp~dix C, amendment 444); November 1. 1995 [see Appendix C, amendment 
511). 

§2A3.3. Criminal Sexual Abuse of a Ward or Attemnt to Commit Such Acts 

(a) Base Offense Level: 9 

Statutom, Provision: 18 U.S.C. § 2243(b). For additional statutory prowsion(s), see Appendix A 
(Statutory Index). 

ADDIiCGhOn Notes: 

. A ward is a person in official detention under the c~todial, supe~,:sory, or disciplinary 
authority o f  the defendant. 

. I f  the defendant "Jr criminal history includes a prior sentence/or conduct that is similar to the 
instant offense, an upward departure may be warranted. 

- S O  - 
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c k ~ :  The offense covered by this sectwn is a misdemeanor. The maximum term of 
imprisonment authorized by statute is one year. 

~ :  Effective No .vFmber I, 1987. Amended effective November 1. 1989 ~see Appendix C. amendment 94). November 1. 1995 
(1~ Appendix C, amendmmt 511). 

§2A3.4. Abusive Sexual Contact or Attemnt to Commit Abusive SCxul~l Contact 

(a) Base Offense Level: 

(1) 16, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2241(a) or (b); 

(2) 12, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2242; 

(3) 10, otherwise. 

(b) Specific Offense Characteristics 

(l) 

(2) 

If the victim had not attained the age of twelve years, increase by 4 levels; 
but if the resulting offense level is less than 16, increase to level 16. 

If the base offense level is determined under Subsection (a)(l) or (2), and 
the victim had attained the age of twelve years but had not attained the age 
of six'teen years, increase by 2 levels. 

(3) If the victim was in the custody, care, or supervisor" control of the 
defendant, increase by 2 levels. 

(c) Cross References 

(l) If the offense involved criminal stated abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

(2) I f  the offense involved criminal s~ual abuse of a minor or attempt to 
commit criminal sexual abuse of a minor (as defined in 18 U.S.C. 
§ Z?.43(a)), apply §2A.3.2 (Criminal Sexual Abuse of a Minor (Statutory. 
Rape) or Attempt to Commit Such Acts), i f  the resulting offense level is 
greater than that deten~ed above. 

fa2x.uzcJ = 

Statutory Proviswns: 18 US.C. § 2244(a)(1).(2).(3). For additwnalstamtoryproviswn(s), s e e  
Appendix A (Statutory Index). 
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dpplicatmn Notes: 

. "The means set forth in 18 U.S.C. § 2241(a) or (b)" are by using force against the victim: by 
threatening or placing the victim in fear that anv person will be subjected to death, serwus 
bodily injury, or ladnapping; by rendering the vTctTm unconsaous; or by administering by force 
or threat offorce, or without the knowledge or permission of the victim, a drug, intoxqcant, or 
other similar substance and thereby substantially impairing the ability o f  the victTm to appraise 
or control conduct. 

. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear 
(other than by threatening or placing the vlctTm in fear that any person will be subjected to 
death, serious bodily injury, or/adnapping); or by.vicamizing an individual who is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participatmn in, 
or communicating unwillingness to engage in, that sexual act. 

. Subsection (b)(3) is intended to have broad appfication and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example. 
teachers, day care proWders, baby-sitters, or other temporary caretakers are among those who 
wouM be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that exqsted between the defendant and the victim 
and not simply to the legal status o f  the defendant-victTm relationship. 

. l f  the adjustment in subsection (b)(3) applies, do not apply §3BI.3 (Abuse o f  Posiaon o f  Trust 
or Use o f  Special S/all). 

. I f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

a ~ :  This section covers abusive sexual contact not amounting to criminal sexual abuse 
(cnrmnal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided 
to take account o f  the different means used to commit the offense. Enhancements are provlded for  
v~¢timizing children or minors. ]/'he enhancement under subsection (b)(2) does not apply, however. 
where the base offense level is determined under subsection (a)(3) because an element o f  the offense 
to which that offense level applies is that the victim had attained the age o f  twelve years but had no,, 
attmned the age o f  sixteen years. For cases involving consensual sexual contact involWng WctTms 
that have achieved the age o f  12 but are under age 16. the offense level assumes a substantial 
difference in sexual experience between the defendant and the victim. I f  the defendant and the victim 
are similar in sexual experience, a downward departure may be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f  an offense level o f  6. 

Hist~cal Note: Effccdve November 1. 1987. ~ eff¢c~iv~ November 1. 1989 ~ Appendix C. xtmmdmm~ 95); November 1. 1991 
( l ~  ~ C, amcndmmt 392~. N o v m x ~  1. 1992 ~see Appendix C. mmmdmcm 444); November 1. 1995 ~see ~opcnndix C, amendment 
SII). 

II S ¢~ =ll 8 
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c k ~ :  The offense covered by this sectTon is a misdemeanor. The maximum term o f  
imprisonment authorized by statute is one year. 

~ :  Effe~ive November 1, 1987. Amended effective November I. 1989 (see Appendix C. amendment 9.1); November 1. 1995 
(see Appendix C, amendment 511). 

§2A3.4. Abusive Sexual Contact or Attemot to Commit Abusive Sexual Contact 

(a) Base Offense Level: 

(I) 16. if the offense was committed by the means set forth m 18 U.S.C. 
. . . . . . . . . .  § 224!(a) or,(b); 

(2) 12, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2242; 

(3) 10, otherwise. 

(b) Specific Offense Characteristics 

(t) 

(2) 

If the victim had not attained the age of twelve years, increase by 4 levels: 
but if the resulting offense level is less than 16, increase to level 16. 

If the base offense level is determined under Subsection (a)(1) or (2), and 
the victim had attained the age of twelve years but had not attained the age 
of six-teen years, increase by 2 levels. 

(c) 

(3) If the victim was in the custody, care, or superviso~" control of the 
defendant, increase by 2 levels. 

Cross References 

(1) 

(2) 

If the offen~ revolved criminal se.,mal abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

If the offense involved criminal s e . ~ l  abuse of a minor or attempt to 
commit Criminal sexual abuse of  a minor (as defined in 18 U.S.C. 
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory 
Rape) or Attempt to Commit Such Acts), if the resulting offense level is 
greater than that determined above. 

Commentary 

S t a t u t o ~  Provisions: 18 U.S.C. § 2244(o)(1). (2). (3). For additional $tatuto~ provision(s), see 
Appendix A (Statutory Index). + 

- 5 1  - 



. §2A3.4 G U I D E L I N E S  M A N U A L  N o v e m b e r  I ,  1 9 9 7  

¢~pplicatmn Notes." 

. "The means set forth in 18 U.S. C. § 2241(a) or (b)" are by using force against the victTm: by 
threatening or placing the victTm in fear that any person will be subjected to death, serious 
bodily inju~, or kidnapping: by rendering the victTm unconscious: or by administenng by force 
or threat offorce, or without the knowledge or permission of the vicnm, a drug, intoxicant, or 
other similar substance and thereby substanaally impainng the abili~ o f  the victim to appraise 
or control conduct. 

. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the vicam in fear 
(other than by threatening or placing the victim in fear that any person will be subjected to 
death, serious bodily injury, or kidnapping); or by victimizing an individual who is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participation inl 
or communicatlng unwillingness to engage in, that sexual act. 

. Subsection (b)(3) is intended to have broad applicatmn and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example. 
teachers, day. care providers, baby-sitters, or other temporary caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed between the defendant and the vicnm . 
and not simply to the legal status o f  the defendant-victTm relatmnship. 

. l f  the adjustment in subsecaon (b)(3) applies, do not apply §3BI.3 (Abuse o f  Positron o f  Trust 
or Use o f  Special Skill). 

. I f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Background: This section covers abusive sexual contact not amounang to criminal sexual abuse 
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided 
to take account o f  the different means used to commit the offense. Enhancements are provided for  
vicnmizing children or minors. The enhancement under subsecnon (b)(2) does not apply, however. 
where the base offense level is determined under subsection (a)(3) because an element o f  the offense 
to which that offense level applies is that the v~cam had attained the age o f  twelve years but had not 
attained the age o f  sixteen years. For cases involving consensual sexual contact involving Wctims 
that have achieved the age o f  12 but are under age 16, the offense level assumes a substantial 
difference in sexual experience between the defendant and the victim. I f  the defendant and the vicam 
are similar in sexual experience, a downward departure may. be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f  an offense level o f  6. 

Historical Note: Eff~.'tive November !. 1987. Amended effective November 1, 1989 fsee Appendix C. amendment 95): November 1. 1991 
( .~  ~ C. amendment 392). Nov~nl:,er I. 1992 (see Appendix C. amendmr',nt 4,44); November 1. 199~ (see APlxndix C. arnendmem 
sit) .  
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identical to those otherwtse provided for  assaults involving an official v~cnm: when no assault is 
involved, the offense level is 6 

H~storical Note: Effective October 15, 1988 ~ Appendix C. amendmt'm 64). Amended effective November 1. 1989 {see Appendix C. 
amendments 89 and 90); November 1. 1992 {see Appendix C. amendment 443); November 1, 1997 ~ Appendix C. amendment 550). 

t S S ~ i  

3. CRIMINAL SEXUAL ABUSE 

§2A3.1. Criminal Sexual Abuse: Attemnt to Commit Criminal Sexual Abuse 

(a) Base Offense Level: 2"/ 

(b) Specific Offense Characteristics 

(1) If the offense was committed by tlm means set forth m I 8 u.s.c. § 2241 (a) 
or (b). (including, but not limited to, the use or display of any dangerous 
weapon), increase by 4 levels. 

(2) (A) If the victim had not attained the age of twelve years, increase by 
4 levels; or (B) if the victim had attained the age of twelve years but had 
not attained the age of sixteen years, increase by 2 levels. 

(3) If the victim was (A) in the custody, care, or supervisory control of the 
defendant; or (B) a person held in the custody of a correctional facility, 
increase by 2 levels. 

(4) (A) If the victim sustained permanent or life-threatening bodily injury, 
increase by 4 levels; (13) if the victim sustained serious bodily injury, 
increase by 2 levels; or (C) ffthe degree of injury is between that specified 
in subdivisions (A) and (B), increase by 3 levels. 

(5) If the victim was abducted, increase by 4 levels. 

(c) Cross Reference 

(1) If a victim was killed under circumstances that would constitute murder 
under l S U.S.C. § I 111 had such killing taken place within the territorial 
or maritime jurisdiction of the Umted States, apply §2AI. 1 (First Degree 
Murder). 

)1;" 
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(d) Special Instruction 

( l )  If the offense occurred m a correctional faciliD" and the victim was a 

corrections employee, the offense shall he deemed to have an official victim 
for purposes of subsection (a)of  §3AI.2 (Official Victim). 

Commentary 

~tatutorv Prowsions: 18 U.S.C. 44 2241. 2242. For additional statutory provisaon(s), see Appendtx 
A (Statutory Index). 

.... ADtffication Notes: ..... " .......................... -: . . . . . .  " . . . . . . . . . . .  - .......... ~:, 

1. For purposes o f  thts guideline-- 

"Permanent or life-threatening bodily injury." "serious bodily injury." and "abducted" are 
defined m the Commentary to 41B1.1 (Application Instructions). However, for purposes o f  this 
gmdeline. "serious bodily injury" means conduct other than criminal sexual abuse, which 
already is taken rata account m the base offense level under subsection (a). 

"The means set forth m 18 U.S. C 4 2241(a) or fo)" are: by using force agmnst the vicUm; by 
threatening or placing the Wctim m fear that anyperson wil! be subject to death, serious bodily 
injury, or k~dnaping; by rendering the victim.unconscious; or by administering by force or 
threat o f  force, or without the knowledge or permission of  the victim, a drug, intoxicant, or 
other similar substance and thereby substantlally lmpmr~ng the abiliop o f  the victim to appraise 
or control conduct. This provision would apply, for example, where any dangerous weapon 
was used, brandished, or displayed to intimidate the victim. 

. 

. 

Subsection (b)(3), as it pertains to a victim in the custody, care. or supervisory control of  the 
defendant, is intended to have broad application and is to be applied whenever the victim is 
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day  
care providers, haby-smers, or other temporary caretakers are among those who would be 
subject to this enhancement. In determining whether to apply this enhancement, the court 
should look to the actual relationship that existed between the defendant and the victim and 
not simply to the legal status o f  the defendant-victim relationship. 

I f  the adjustment m subsection ~o)(3) applies, do not apply 43BI.3 (Abuse of  Position of  Trust 
or Use o f  Special S~II). 

. ff the defendant was convicted (.4) of  more than one act of  criminal sexual abuse and the 
counts are grouped under 43D].2 (Groups of Clasely Related Counts), or (B) of  only one such . 
act but the court determines that the offense involved multiple acts o f  criminal sexual abuse 
o f  the same vicnm or different vicnms, an upward departure would be warranted. 

. f r o  victim was sexually abused by more than one participant, an upward departure may be 
warranted. See 45K2,8 (Extreme ConducO. - 
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. l f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Backeround: Sexual offenses addressed in this section are crimes o f  violence. Because o f  their 
dangerousness, attempts are treated the same as completed acts o f  criminal sexual abuse. The 
maximum term o f  imprasonment authorized by statute is life imprisonment. The base offense level 
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for use o f  
force: threat o f  death, serious bodily injury, or kidnapping; or certain other means as defined in 
18 U.S.C. § 2241. This includes any use or threatened use o f  a dangerous weapon. 

An enhancement is provided when the victim is less than sixteenyear.s:of age., An  additional 
enhancement is provided where the victim is less than twelve years of  age. Any crTminal sexual 
abuse with a child less than twelve years o f  age, regardless of"consent," is governed by §2A3.1 
(Criminal Sexual Abuse). 

An enhancement for a custodial relationship between defendant and victim is also provided. 
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a 
person the victim trusts or to whom the victim is entrusted. This represents the potential for  greater 
and prolonged psychological damage. Also, an enhancement is provided where the victim was an 
inmate of, or a person employed in, a correctional facility. Finally, enhancements are provided for  
permanent, life-threatening, or serious bodily injury and abduction. 

Historical Note: Effeaive Noveni~ 1, 1987. A m e n d  effective November 1. 1989 ( f~  Appendix C, amendments 91 and 92): November 1, 
1991 (see Appendix C. amendment 392); November 1. 1992 ~ Appendix C, amendment 444); November 1. 1993 ~ Appendix C. 
amendm~t 477), Novemb~ 1. 1995 (l[£S Appendix C amendment 51 I); Novemb~ 1, 1997 [see Appendix C. amendment 545). 

§ 2 A 3 . 2 .  Criminal Sexual Abuse o f  a M i n o r  fStatutorv Rane) or Attemnt to Commit Such_Acts 

(a) 

(b) 

Base Offense Level: 15 

Specific Offense Characteristic 

(I) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(c) Cross Reference 

(I) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

Statutory Prowsion: 
(Statutory Index). 

Commentorv 

18 U.S.C. § 2243(0). For additional statutory provision(s), e~..e. Appendix A 
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§2A3.2 GUIDELINES MANUAL N o v e m b e r  1 .  1 9 9 7  

Apnlication Notes." 

1. ]./'the defendant committed the criminal sexual act in.furtherance o f  a commercial scheme such 
as pandering, transporting persons for  the purpose o f  prost~tutlan, or the production o f  

. . . . . . . . . . . . . . . . . . . .  :pornography.:an:upwarddeparture:maybe warranted. See=Chap=:ter Five. :P__ arJ: K:(_Depar:~res)- : : . . . . . . .  : 

. 

2. Subsection (b)(l) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarffy or permanently. For example. 
teachers, day. care pro~ders, baby-sitters, or other temporary caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed:between the defendant and the Wctlm 

... . .  and not simply to the legal status o f  the defendant-victim relaUonship. ~l . . . . .  " :  ~" : ' - - "  L-- ~ j [  

3. l.f the adju.ctment in subsection (b)(l) applies, do not apply §3B1.3 (Abuse o f  PosiUon o f  Trust, 
I or Use q f  Special Skill). 

l..f the defendant's criminal history includes a prior sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Back eround: This section applies to sexual acts that would be lawful but for  the age o f  the Wct~m. 
It is assumed that at least a four-year age difference exists between the victim and the defendant, as 
specified in 18 U.S.C. § 2243(a). An enhancement is provided for  a defendant who victimizes a 
minor under his supervision or care.  . . . . .  

Hmorical Note: Effeotive November 1. 1987. Amended effeotive November !, 1989 ~ Appendix C. mmmdment 93); November 1, 1991 
( .~  ~ C. amendment 392); November 1. 1992 ( l ~  Appendix C. amendment 444): Novemb~ 1, 1995 ( j ~  Appendix C, ~ t  
511). 

§2A3.3. Criminal Sexual Abuse of a Ward or Attemnt to Commit Such Aet~ 

I 

! 
! 

(a) Base Offense Level: 9 

Statutory Provision: 
( S t a t u t o r y  Index) .  

ADDl~catio n Notes: 

1. 

. 

18 U.S.C § 2243(b). For additional statutory proviswn(s), see Appendix A 

A ward is a person in o, fficial detention under the custodial, superwsory, or disciplinary 
authority o f  the defendant. 

l.f the defendant ~-criminal history includes a przor sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted. 
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Background: The offense covered by thas section is a misdemeanor. The maximum term of  
imprisonment authorized by statute is one year. 

Hi.m~ical Note: Effective November 1. 1987. Amended effective November 1. 1989 (see Appendix C. amendment 94). November i. 1995 
( .~  Appendix C. amendment 51 I). 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

(a) Base Offense Level: 

(1) 16, if the offense was committed.by, the.means,seLforthm 18 U.S.C. 
§ 2241(a) or (b); 

(2) 12, if the offense was committed by the means set .forth m 18 u .s .c .  
§ 2242; 

(3) 10, otherwise. 

(b) Specific Offense Characteristics 

(1) If the victim had not attained the age of twelve years, increase by 4 levels; 
but if the resulting offense level is less than 16, increase to level 16. 

(2) If the base offense level is determined under subsection (a)(l) or (2). and  
the victim had attained the age of twelve years but had not attained the age 
of sixteen years, increase by 2 levels. 

(3) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(c) Cross References 

(1) If the offense involved Criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

(2) If the offense involved criminal sexual abuse of a minor or attempt to 
commit criminal sexual abuse of a minor (as defined in 18 U.S.C. 
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory 
Rape) or Attempt to Commit Such Acts), if the resulting offense level is 
greater than that determined above. 

t 

Commemarv 

Statuto~ Provisions: 18 U.S.C. § 2.244(a)(1),(2),(3).. 
Appendix A (Statutory Index). 

- $ 1  - 
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~oolicanon Notes: 

1. "The means set forth m 18 U.S.C. § 2241(a) or (b)" are by using force against the vicnm: by 
threatening or placing the victlm in fear that any person will be subjected to death, serious 
bodily injury, or iadnapping: by renderTng the victTm unconscious: or by administering by force 

. . . . .  ~=: - -=- : :  . . . . . .  or ~h~edt Of f~c~. b-r-~citho~h:e-:k~ofc]edge b-r pe~i~ssibd o f  ih~vic-tlm~ a-drug, intoxicant, or 
other similar substance and thereby substanhally impmnng the ability of  the victim to appraise 
or control conduct. 

. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear 
(other than by threatening or placing the victim in fear that any person will be subjected to 
death, serious bodffy injury, or kidnapping): or by victlmi~ng an indiwdual wh O is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participation in. 
or communicating unwillingness to engage in, that sexual.act. 

. Subsection (b)(3) is intended to have broad applicatmn and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarffy or permanently. For example. 
teachers, day care provMers, baby-sitters, or other temporary caretakers are among those who 
would be subject to th~s enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed between the defendant and the victim 
and not simply to the legal status o f  the defendant-wctim relahonship. 

. It'the adjustment m subsection (b)(3)applies. do not apply §3B1.3 (Abuse o f  Position o f  Trust 
or Use o f  Special Skffl). 

. I f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

~ :  This section covers abusive sexual contact not amounting to criminal sexual abuse 
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are prowded 
to take account o f  the different means used to commit the offense. F.~hancements are provided for 
victTmizing children or minors. The enhancement under subsection (b)(2) does not apply, however. 
where the base offense level is determined under xubsec~on (a)(3) because an element o f  the offense 
to which that offense level applies is that the wctlm had attained the age o f  twelve years bul had not 
attained the age o f  sixteen years. For cases involving consensual sexual contact mvolwng Wctlms 
that have achieved the age o f  12 but are under age 16. the offense level assumes a substantial 
difference m sexual experience between the defendant and the victim. I f  the defendant and the vact~m 
are similar m sexual experience, a downward departure may be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f  an offense level o f  6. 

Hisu~rim! Note: Effeative November !. 1997. Amended dec l iw  N ~  1, 1989 (gEE Appendix C. mmuclmmt 95~. Novmnber !. 1991 
¢m Amm,~C.mmndm~ 392): Novmn~ 1. 1992 0m Ammd~ C, m u m m ~  ~ 4 ~  N ~  i, 1995 Om Appen~ C, mnmmmm 
$11). 

$ $ S $ f~ 
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S E N T E N C I N G .  T A B L E .  
( in m o n t h s  o f  i m p r i s o n m e n t )  

Zone A 

Zone B 

Zone C 

Zone D 

Offense 
Level 

1 
2 
3 

4 
5 
6 

7 
8 
9 

lo  
11 
12 

13 
14 
15 

16 
17 
18 

19 
20 
21 

22 
23 
24 

25 
26 
27 

28 
29 
3O 

31 
32 
33 

34 
35 
36 

37 
38 
39 

4O 
41 
42 

43 

1 
(O.or 1) 

0-6 
0-6 
0-6 

0-6 
0-6 
0-6 

0-6 
0-6 

4-10 

6-12 
8-14 
10-16 

12-18 
15-21 
18-24 

21-27 
24-30 
27-33 

30-37 
33-41 
37-46 

41-51 
46-57 
51-63 

57-71 
63 -78 
70-87 

78-97 
87-108 
97-121 

108-135 
121-151 
135-168 

151-188 
168-210 
188-235 

210-262 
235-293 
262-327 

292-365 
324-405 
360-life 

C r i m i n a l  H i s t o r y  C a t e g o r y  ( C r i m i n a l  His to ry .  P o i n t s )  

II III 
(2 or 3) (4~ 5~ 6) 

0-6 0-6 
0-6 0-6 
0-6 0-6 

0-6 0-6 
I 1-7 

1-7 2-8 

2-8 4-10 
4-10 6-12- 
6-17 I 8-14 

8-14 10-16 
10-16 I 12-18 
12-18 15-21 

15-21 18-24 
18-24 21-27 
21-27 24-30 

24-30 27-33 
27-33 30-37 
30-37 33-4 1 

33-41 37-46 
37-46 41-51 
4 !-51 46-57 

46-57 51-63 
51-63 57-71 
57-71 63-78 

63-78 70-87 
70-87 78-97 
78-97 8%108 

87-108 97-121 
97-121 108-135 
108-135 121-151 

121-151 135-168 
135-168 151-188 
15 !-188 168-210 

168-210 188-235 
188-235 2 ! 0-262 
210-262 235-293 

235-293 262-327 
262-327 292-365 
292-365 324-405 

324-405 360-life 
360-life 360-life 
360-life 360-life 

IV 
(7~ 81 9) 

0-6 
0-6 
0-6 

I 2-8 
4-10 
6-12 

8-14 
" " I O- 16 :~ 

12-18 

15-21 
! 8-24 
21-27 

24-30 
27-33 
30-37 

33-4 1 
37-46 

441-51 

46-57 
51-63 
57-71 

63-78 
70-87 
77-96 

84-105 
92-115 
100-125 

110-137 
121-151 
135-168 

151-188 
168-210 
188-235 

210-262 
235-293 
262-327 

292-365 
324-405 
360-life 

360-life 
360-life 
360-life ' 

V 
(10~ 111 12) 

0-6 
0"6 

I 2-8 
4-10 
6-12 
9-15 

I,.. 12-18 
• 15-21 

18-24 

21-27 
24-30 
27-33 

30-37 
33-41 
37-46 

41-51 
46-57 
51-63 

57-71 
63-78 
70-87 

77-96 
84-105 
92-115 

100-125 
110-137 
120-150 

130-162 
140-175 
151-188 

168-210 
188-235 
210-262 

235-293 
262-327 
292-365 

324-4O5 
360-life 
360-life 

360-life 
360-life 
360-life 

VI 
(13 or more) 

0-6 
I i-7 

~l 3-9 

6-12 
[ Q-I.~ 

12-18 

15-21 
18-24 
21-27, 

24-30 
27-33 
30-37 

33-41 
37-46 
41-51 

46-57 
51-63 
57-71 

63-78 
70-87 
77-96 

84-105 
92-115 
100-125 

110-137 
120-150 
130-162 

140-175 
151-188 
168-210 

188-235 
210-262 
235-293 

262-327 
292-365 
324-405 

360-life 
360-life 
360-life 

360-life 
360-life 
360-life 

life life life life life life 
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REFERRALS FOR PHYSICAL A N D  SEXUAL ABUSE 
AGAINST CHILDREN 

U N I T E D  STATES A T r O R N E Y S  OFFICE 
DISTRICT OF N O R T H  DAKOTA 

Year ' Physical  Abuse Sexual Abuse 

1993 

1994 

.... " 1995 

1996 

1997 

6 

7 

. 

I0 

7 

II 

29 

27 

43 

45 

30 

30 

/ 

1998 
(I/I to 9/15) 

Chart reflects matters, cases, and immediate declinations by victim 

,~t .  

ATTACHMENT ICW 
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INTRODUCTION 

If you are a victim of or a witnessto a crime, the 
Vic~m-W'xtness Assistance Program is designed to 
provide you with services while you are involved in 
the crimin~ justice system. 

As a victim of a crime, you may be experiencing 
feelings of confusion, frusuation, fear, and anger. 
Our staff can help you deal wi~  these feelings. We 
also will explain your rights as a victim or wimess, 
and help you better understand how the criminal 
justice system works. 

One of the responsibilities of citizenship for those 
who have knowledge about the commission of a crime 
is to serve as wimesses at the criminal trial or one of 
the other hearings held in connection with the 
criminal prosecution. The federal criminal justice 
system cannot function without the parcicipasion of 
wimesses. The complete cooperation and truthful 
tes~mony of all wimesses are essential to the proper 
determination of guilt or innocence in a criminal case. 

Our office is concerned that v icars  and 
wimesses of crime are treated fairly throughout their 
contact with the criminal justice system. 

' The United States Department of Justice and the 
United States Attorney's Office have utken several 
steps xo make the participation by vic~ns of crime 
and witnesses more effective and meaningful One of 
these sr-ops is the preparation of this handbook. We 
hope.that h will provide the answers to many of your 
questions and will give you sufficient general 
information to understand your rights and 
responsibilities. 

Thank you for your coopenuion with our office 
and for your service as a witness. We apprecia~ the 
sacs:ifice of sime thaz being a wimess nequims. 
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GENERAL INFORMATION F O R  
VICIIMS AND WITNESSES 

The Unhed-States Attorney is the chief 
......... prosecutor of crimes against the laws. of the United 

States. -There is a United States Am~mey's Office for 
each federal judicial disuicc 

You are e/ther a victim of a crime or are being 
asked to serve as a wimess for the United Stares in a 

, p~ icu lar  case- 

This handbook is designed to help you 
understand the federal criminal justice system. 

_ - . _ _ . . .  

L YOU ARE ENTm2ED TO UNDERSTAND W'_.. 
IS HAPPENING IN THE CASE I N W H I C I ~  
ARE INVOLVED v 

If you have questions about the case in which you are 
involved, you should feel free to call the Assistant 
United States Anorney who is handling the case end 
ask queslions. Also, the Assistant United States 
Attorney may be contacliug you throughout the case 
regard~g various stages of the proceeding. 

2. YOU ARE ~ TO A WITNESS F/~  FOR 
EVERY DAY THAT YOU APPEAR IN COUB3" IN 
CONNECTION WITH THE CASE 

I f  you are not a federal government employee, you 
will receive a wimess fee for each day that you are 
required to auend court in connection with the case, 
including time spent wailing to testify. Out-of-town 
wimesses receive reimbursement for certain msvel 
expenses in addislon to their ~ wimess fee. 

At the conclusion of your testimony, you will be 
- assisted in completinga wimess vouch~  to make a 

claim for your fees. Generally, a check for all fees 
will be provided to you when the case.is over ..... 
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Ifyou are a federal government employee, the United 
States Attorney's Office will submit a "Certificate of 
Attendance" that will enable you to receive your 
regular salary, notwithstanding your absence from 
your job. You will not collect a witness fee in 
addition to that salary. 

YOU HAVE THE RIGHT TO BE FREE 
FROM ANY THREATS 

If anyone threatens you, or you feel that you're being 
harassed because of your contribution to the case 
being tried, you should immediately notify the United 
States Attorney's Office, the Federal Bureau of 
Investigation ~:BI), or the law enforcement agency 
conducting the investigation- It is a federal offense to 
threaten, i n ~ i d a t e ,  harass, or mislead a wimess in a 
criminal proceeding. Victims or witnesses have the 
fight to be free of harassment or intimidation by the 
defendant or others. 

The court may release the defendant while (s)he is 
awaiting trial under conditions that satis~ the court 
that the defendant wiU appear in court for all hearings 
and for trial  The court may require the defendant to 
post a money or property bond, or it may simply 
require the defendant to promise to appear. Since 
most federal criminal defendants are released on bond 
pending trial, you should not be surprised if you 
happen to see the defendant on release prior to u~al. 
Nevertheless, if you have any concerns about the 
conditions of the defendant's release, please discuss 
them with the Assistant United States Attorney 
handling the case. 

Of course, if you are threatened or harassed while you 
are attending court proceedings, you should report 
that fact immediately to the Assistant United States 
Anomey. 

4. DIS(3JSSING THE CASE WITH OTHERS 

United States Anomeys' Offices often receive calls 
. from..,witnesses, asking, about their righss if a defense 

mzomey or a defense invesugator contacts them. 
Witnesses do not belong to either side of a criminal 
case. Thus, even though you may first be subpoenaed 
by the prosecution or by the defense, it is proper for 
the other side to try to talk to you. While it is the 
prosecution that is asking for your cooperation in this 
case, you may be contacted by the defense lawyer or 
an investigator for the defendant for an interview. 
While you may discuss the case with them if you wish 
to do so, you also have the right not to talk to them, 
The choice is entirely yours. H x-ou do agree to an 
interview with a representative of the government or 
defense, here are some suggestions on how to deal 
with it: 

Fixer and foremost, you should always tell "the truth, 
the whole truth, and nothing but  the u'udx." 

If you give a statement to a lawyer or an investigator 
for the government or the defense, you do not have to 
sign the statement. However, any statement that you 
make during an interview, even if not signed, may be 
used to try to challenge or discredit your testimony in 
court if your t~ony differs from that statement. 
This applies even to oral statements that are not 
reduced w wridng at alL 

If you decide to sign a statement, make sure you read 
it over very carefully beforehand and correct any 
mistakes. 

Ask to have a copy of any statement that you make. 
Whether you sign the statement or  not, you may tell 
the lawyer or invesugawr that you will refuse to give 
a ~ar~nent  unless you receive a copy of it. 
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When you have an interview with the defendant's 
lawyer or investigator, please let the United States 
Auomey's Office know about the intenview. If you 
elect to have an interview with the defendant's lawyer 
or investigator, you may want to have present an 
additiomd person chosen by you to wimess the 
interview. 

You may discuss the case with anyone you wish. The 
choice is yours. Be sure you know to whom you are 
I~king when you discuss the case. We encourage you 
not to discuss the case with members of the press, 
since you are a potondal wimess in a criminal case 
and the rights of the government and the defendaut 
to a fair Irial could be j e o p a n ~ e d  by pre-u-ial 
publicity. 

After a wimess has testified in court, (s)he may not 
tell other wimesses what was said during the 
testimony undl after the case is over. Thus, do not 
ask other wimesses about their testimony and do not 
volunteer information about your own. 

The Assistant United States Attorney may discuss 
various aspects of the case with you to inform you 
and to.prepare you for tesumony if that is necessary. 
However, the Federal Rules for Criminal Procedure 
prevent an Assistant United Sustes Atwmey from 
disclosing m anyone, with limited exceptions, what 
has Occurred in the grand jury. The purpose of this 
secrecy rule is to protect grand jurors and pe~ons 
involved in the investigation and to make sure that no 
one tampen with the invesdgmion or flees from the 
jurisdiction. For those reasons, an Assistant United 
States Attorney may be prevented kom fully 
answering some of your questions about the results of 
the investigation or the decision of whether to file 
criminal charges. 

5. SC:H]EI)UIJNG Y O U ] R . ~ C : ~  
IN COUITT 

There are several kinds of court hearings in a case in 
which you might be asked w tesdfy.~--These.include a 
preliminary hearing, a grand .ju~. appearance, a 

motion hearing, and an appearance in court for trixl 
or sentencing. It is di/~cult to schedule court hearings 
at a I/me convenient for everyone involved. Any cour: 
hearing requires t h e  presence of wimesses, law 
en/orcement officers, the defendant's lawyer, .an 
Assistant United Sum~ Atwmey, and the judge, as 
well as the ddandanr. 

Therefore, WHEN THE COUlCr SETS A TIME AND 
PLAC~ FOR A HEARING IN ~ CASE YOU ARE 
INVOLVED IN, YOU MUST BE THERE PROMPTLY, 
unless an emergency prevents it. And if you have 
beea sent a subpoena - a formal order to appear - 
you should know that thenne are serious pemdties for 
those who do not obey that order. 

Ifyou know in advance anything that might keep you 
from making a couzt appearance, let the United Sr~'-~ 
Atwmey's Office know immediately so that e 
may be made to adjust the schedule. 
scheduling is at the discretion of the court. 

Despite the best efforts of evesyone concerned, court 
hearings do not always take place on schedule - the 
hearing or trial is some~mes postponed or continued 
to a new date. When possible, the Assistant United 
States Attorney hand/bug the case in which you are 
involved will discuss with you any proposed 
scheduling change. Also, the United States Attorney's 
Office will notify you of any postponements in 
advance of your appearance at cous~ 

 eaNcvo  uP T o  c o m e r  

As a vic~m or witoess, you may have questions about 
mmsporm~on, the locmion of the cou.,xhouse, food 
service, or where to go and what ~,,,e to appear. The 
United States Attorney's Offu:e has assembled 
infozmafion on these subjects. You should feel free m 
ask either the case agent, the Assistant United States 
Anomey, or the Victim-Wimess Coordinator a~mut 
them. 



7. HOW CASES TURN OUT 

Many criminal cases are concluded without a u'lal 
being hel& In many cases, the evidence of the 
defendant's guilt is so strong that (s)he pleads guilty 
to the crime. Guilty pleas and other ways the case 
may end without a ~ are discussed below: 

8. Guilty Plea 

The defendant may choose to plead guilty. By 
• pleading guilty, the defendant waives his or her right 

to a trial. Generally, the guilty plea constitutes a 
conviction. 

I~ Plea Asreeme~ 

The Assistant United States Attorney may enter into 
an agreement with the defendant whereby if the 
defendant pleads guilty to certain charges, the 
government will ask the court to dismiss other 
charges, or will take another position with respect to 
the sentence imposed or some other action. 
Sometimes, the defendant will agree to plead guilty to 
one or more of the charges or to a less serious or 
related offense. This process of o b ~ g  a 
defendant's agreement to plead is recognized by the 
courts as a proper way of disposing of criminal cases. 
In fact, the United States Supreme Court held that 
agreed-upon pleas are to be encouraged. 

The government usually benefits in several ways by 
entering into an agreement for a guilty plea to certain 
charges rather than going to trial against a defendant 
on all charges. One benefit b the guarantee of a 
conviction. Criminal cases always involve risks and 
uncertainties. Even a case that appears to be very 
strong may not result in a conviction if there is a trial 
And in many cases, there is a possibility that certain 
evidence may not be admitted. The Assisumt United 
States Attorney will cunsider this in deciding to agree 
to a plea to certain charges. Another benefit of plea 
agreements is the prompt and cex-,~n imposition of 
sentence, which is a major goal of the criminal justice 
system. A third benefit b that they help to obtain 
pleas and convi~ons of other defendants. Often, the 

Assistant United States Attorney will require, as a 
condition of a plea, cooperation of the defendant in 
further investigation or prosecutions of others. Also, 
since.~there is nonial ,  and,no .wimesses are called to 
t e s ~ / ,  the identity of infomlants and witnesses can 
remain undisclosed. This preserves an informanCs 
usefulness in. other investigations, and prevents 
inconvenience and emotional stress that witnesses 
might experience when they have to testify. 

In deciding to accept certain pleas, the Assistant 
United States Anomey considers the effect of the 
criminal offense on the victims, the criminal hiswry of 
the defendanr~ the seriousness of the offense, and the 
interest of society in seeing all crimes punished with 
certainty, The Assistant United States Attorney will 
also consider whether the proposed plea will expose 
the defendant to a maximum punishment that is 
appropriate even though the defendant may not plead 
guilty to all charges. 

¢. Dedinmion and IMsmissal 

A.case referred to the United States Anomey may not 
be acted upon, which is called a declination, or may 
be dismissed after it has been filed with the court. 
There are several masons why cases may be declined 
or dismissed. 

An Assistant United States Attorney has discretion to 
decline to prosecute a case based on several 
~nsidemnons. The Assistant United States Attorney 
must decline if the evidence is too weak. The 
Assistant United States Attorney is ethically bmmd not 
to bring erimin~ charges unless the admissible 
evidence will probably be su~cient to obtain .a 
conviction. Howevar, even when the evidence is 
sufficient, the Assistant United States Anomey may 
consider that there is not a sufficient federal interest 
served by prosecution, but that the defendant is 
subject to prosecution in another state or local court 
(including a state court for the prosecution of juvenile 
delinquenu). 
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A dismissal may occur when the Assisumt United 
States Attorney asks the court to do m. The Assistant 
United States Attorney may do so because the court 
hns excluded cridcal evidence or witnesses have 
become unavailable. In other situations, evidence 
which weakens the case may come to ligh~ after the 
eme has started. The court may dism/ss a case over 
the objectio= of the Assisumt United States Aucom~" 
when it deu~mines that the evidence is insu~cien~ m 
find the defendan~ guilty. 

d. Pm-Tsial Diveaion 

In selected cases, am Assistant Uni'm.d States Attorney 
may decide not so u'y a defendant right away or to 
bring cluu'ges immediately. Instead, the d~encl~t is 
placed in a PreTrial Divendon Program. Under this 
program, the United States and the defendant enter 
into a contract in which the defendant agrees to 
comply with certain conditions and m be supervised 
by the Unhed Sut~es Probation Office for a period of 
rune, usually one year. One of the conditions may be 
to make restitution to the vic~axs of a crime. If the 
defendant sueeessfully complies with all of the 
conditions, no charles will be brought. If, however, 
the defendant fails to meet a condition, charles may 
be filed. 

The Pre-Trinl Diversion Proj~mn is designed for those 
defendants who do not  appear likely to engage in 
further criminal conduct and who appear m be 
susceptible to rehabilitmion. Ovendl, the objectives of 
the program aze to prevent future criminal activi~/by 
eerudn defencim~ts who would benefit by diversion 
from u'adJdonal punishment into community 
supervision aud services. The prof~un also helps w 
make criminal sanctions more appropriam to she 
individual offenders, and k saves judicial and 
prosecudve resources for concenmnion on major 
crmles. 

Several factors may be considered in deciding upon 
diversion, including the criminal record of the 
defendant, the willingness of the~defendant to.make 
restimuon, aud the likelihood that the defendant may 

engage in further criminal conduct. Add/donally, 
before a defendant may eny~,r inw a diversion 
progs~m, the United Smr~.s Probation Office must 

• agree w supervise the defendant, and the defendant 
usually must admk that he or she commiued the 
wrongdoing. 

8. WI.U~ ~ YOUR E R D I ~ r Y  1S ~ I N G  HELD AS 
EVIDEN(:E? 

Somelimes law enforcement officen take and store 
property belonging to wimesses as evidence in a 
This might be property that was token by 4aw 
enforcement officers at the crime scene or that was 
stole=. If your propez~ is bein S held ns evidence by 
law enforcement o~cers  stud you would like m regain 
youz property before the case is over, you should 
no~ the law enforcement officer or Assisumt Univ~I 
Sm~es A1xomey who is handling the case in w ~  
are involve& Many I~nes arrangements can ~ ; 
for early release of property. That is a d e - - o n  
to be made considering the value of the pmpe~7 as 
evidence E uiaL In any event, at the conclusion of 
the case you should be able m l~,,e your property 
returned m you pmmpdy. The pror~pt r e m m  of your 
property will always be sought  In those insumces 
whene this cannot be achieved, the Assistant Uni r~ 
States Attorney will explain the reasons for retaining 
the property. 

9. RECOVERING ~ ( : A L I O S S E S  

Often, c r ~ e  means a real finmscial loss for the victim. 
Pedsaps you have had cash or valuable ~ stolen 
0rod not recovered), have experienced damaged 
property, medical expenses, or a loss of income 
because you could not work. or the nanu~ of the 
a i m e  may be d ~  you have been defrauded of money 
b e l o n ~  m yo. .  If aay of these t h i n p  have 
happened m you, please check m see H you have 
insunmce which will cover the loss. 
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If you have no insurance or only partial coverage, 
there are three possible ways of u'ying to recover your 
losses. Unfortunately these three ways, discussed 
below, are not always effective in many cases. 

LCom  
Crime victims' compensation programs, administered 
by the states, provide financial assistance to victims 
and survivors of victims of criminal violence. 
Payments are made for medical expenses, including 
expenses for meaud health counseling and care; loss 
of wages attributable to a physical injury;, and funeral 
expenses anributable to a death resulting from a 
compensable crime. Other compensable expenses 
include eyeglasses or other corrective lenses, dental 
services and devices, and prosthetic devices. Each 
state establishes its own insu-uctions for applying for 
crime victims compensation, procedures to be used in 
processing applications, approval authority, and dollar 
limits for awards to victims. 

b. ~ o n  

When an offender gives back the things (s)he stole 
from a vicmn, or otherwise makes good the losses 
(s)he has caused, (s)he has given restitution to the 
victim. 

From the point of view of effective law enforcement, 
the ~rne tO seek restitution is when the defendant is 
found guilty or pleads L~tilty. If that is the final result 
of the case - which is never a sure thing - the trial 
judge must consider, by law, restitution as part of the 
offender's sentence. The decision, however, is the 
judge's. The judge might determine that the 
defendant does not have enough money to repay the 
debt to the victim, or the judge may decide to 
sentence the offender to jail or prison, in which case 
the defendant may not be able to earn money to pay 
back the victim. 

You should discuss restitution with the Assistant 
United States Axtomey. You should cooperate fully 
with the United States Auomey's Office and the 
United States Probmion Office by giving them 

informadon regarding the impact that the crime had 
on you, as the victim. Without this information, the 
judge cannot make an informed decision on your need 
for restinttion. '~~. ' 

OvUDmnagm 

A victim may try to recover his or her losses by a civil 
lawsuit agaiust the defendant. Such a private lawsuit 
is completely separate from the ~ case. In fact, 
the jury in a civil case may find that the defendant 
owes the vic~m money, even though a different jury 
in the criminal case may find the defendant not guilty 
because the burden of proof is higher in a criminal 
c a s e .  

The difficulty in trying to obtain civil damages from 
the defendant is the same as in uying to get 
restitution; whatever money the defendant once had 
may now be gone. You may need a lawyer to bring 
such a suit. If you qualify, you may be able to get 
help free of charge from legal aid services. On the 
other hand, if your mud losses are small, then you 

• may not need a lawyer at a l l  You may be able to 
bring your own lawsuit without the assistance of a 
lawyer. 

W H A T  H A P P E N S  IN A F E L O N Y  C ~ . ~ ?  

Any offense punishable by death or imprisonment 
exceeding one year is called a felony. Felonies are the 
most serious crimes. The prosecutors and the courts 
handle felony cases differently from misdemeanor 
cases (cases that have shorter possible sentences). 

This pan of the handbook is intended to explain the 
way a felony case moves through the court systea~ 
Each step is explained in the sections below. 
WITNESSES ARE NOT NEEDED AT EVERY STEP IN 
THE PROCESS. Most wimesses are asked to come to 
court only for a preliminary hearing, a grand jury 
hearing, a ¢¢i~ess c o n f u t e ,  or a trial. 

i 
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: ". ....... .' . . . . . . . . . . . . . . .  

Not every step is taken in every case. In fact, many 
cases end before they reach tr ial  Even so, you may 
wish to know all the steps that the case in which you 
are involved might go through. 

..... 1. IN11"IAl~G (24AR.GF, S BY COMPIAUqTS .......... 

Some felony cases begin when the United States 
Aemmey (or usually an Assistant United States 
Attorney), working with a law enforcement officer, 
files a cciminal complaint before a United States 

This complaint is a statement, under 
oath, of facts sufficient to support probable cause to 
believe that an offense against the laws of the United 
States has been comnxitted by a defendant. If the 
~ e  accepts the complaint, a summons or reTeSt 
warrant will be issued for the defendant. In some 
cases, the defendant may have been arre~ed without 
a wan-ant, in which case the defendant is presented to 
the Magistrate at the time the complaint is filed. 

Victims and wimesses of federal offenses may be 
interviewed by a law ezfforeement officer prior to the 
filing of a complaint. In those situations, the law 
enforcement officer wil/reporx the statements of the 
vic~m or wimess to the Assistant United States 
Attorney assigned to the case. Someximes the 
Assistant United States Attorney may wish to 
interview the wimess in person. 

2. THE I N I T I A L ~ C E  

This is the defendant's first hearing after arrest. It 
takes place bestore a United States Magisu-ate, usually 
the same day the defendant is arrested. Wimesses are 
not  needed for testimony at this hearing. The hearing 
has three purposes. Fi~t, the defendant is told his or 
her  rights and the charges are explained. Second, the 
defendantis assisted in making arrangements for legal 
representation, by appoinunent of an attorney by the 
court, if necessary. Third, the court determines if the 
defendant can be safely released on bail  

Many defendants charzed with.a felony, are, released .. 
at the end of this hearing - either they have posted 

o .  . -  

money to guarantee their return for trial and other 
hearings, or they have been released on conditions 
which include their promise to return for future 
heazings or the,triaL Those conditions may include 
the .requirement tha t they not pe~onally conta~ 

+ _ +  

wimesses in the case. In some cases, the defendant 
will be detained without baiL 

3. PlqI~IM]]qARY HEAIUNG 

The purpose of this heazing is to determine whether 
there is evidence to find probable cause to believe 
that the defendant has committed the offense chazged. 
The burden is on the United States Atwmey to 
produce sufficient evidence to support this finding. 
The United States Attorney does not have to prove at 
this hearing that the defendant is gui/ty, but must 
present evidence to show t l ~  there is good reason r~ 
proceed with the charges agxinst the defendam 
date for this hearing will be set at the 
appearance. 

Usually the law enforcement officer alone can give 
,sufficient evidence that there is probable cause that 
the defendant has committed the offense. 
Occasionally, witnesses may be subpoenaed to testify;, 
if you receive such a subpoena, you should get. i n  
touch with the Assistant United States Aummey who 
is handling the case as soon as possible. 

4. GRAND JURY HEARINGS 

A grand ~ 7  is 8 group of twenty-three (23) citizens 
from the same judicial district who meet to examine 
the evidence against people who may be charged with 
s crime, The work is done in complete secrecy. Only 
an Assistant United States Attorney and a 
stenographer meet  with them - plus those wimesses 
dmt are subpoenaed to give evidence before a gnmd 

Akhoagh e g n m d  jury is not  a i t  is a s e n o n s  " 
saner .  Wimesses 8se put under oath. Their 
testimony+is recorded and may later be used dur~_~ 
the uiaL It is important to review auefully w h a t . : ~  
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remember about the crime before you testify before 
the grand jury. You must tell the truth. Prior to 
testifying before the grand jury, you will probably 
meet with the case agent or the. Assistant United 
States Attorney. This will help you get ready foryour 
grand jury appearance. 

After hearing the evidence presented by the Assistant 
United States Attorney, the grand jury will decide 
whether the case should be prosecuted. Grand jury 
charges against a defendant are called "indictments." 
If the grand jury finds that the case should not be 
prosecuted, they will return a "no uue  bilL" 

Not every witness in a serious crime is called to testify 
by the grand jury. Sometimes the grand jury will 
issue indictments on the basis of an officer's testimony 
alone. If you are called to testify, the Assistant United 
States P, ttorney should be able to give you an 
appro~mate time when your t ~ o n y  will be heard. 

Unfortunately, h is not always possible to schedule 
testimony to the minute. Your appearance may 
involve some waiting to be called before the grand 
jury itself, so we recommend that you bring some 
reading material along with you. 

All witnesses who testify before the grand jury, except 
federal employees, are entitled to the same witness 
fee and expenses which are available for testifying in 
court at uiaL 

S. ARRAIGNMENT ON THE INDICFMENF 

The defendant in this hearing is read the charges 
which are contained in an indictment, and his or her 
bail conditions are reviewed. Witnesses are usually 
not needed at this hearing. Usually at this bearing 
the date is set for the case to be heard at u'ial. 

6. HEARINGS ON MOTIONS 

Before the trial, the court may hear "motions" made 
by the defendant or the United States. Thesemay 
include motions to suppress evidence, to compel 
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discovery, or to resolve other legal questions. In most+ 
cases, witnesses are not needed at the motions 
hearing. If a witness is needed at this hearing, (s)he 
will .receiveanotice.fromtheUnited States Attorney's 
Office. 

7. THE WITNESS CONFERENCE 

At some ~rne before the trial date, the Assistant 
United States Attorney in charge of the case may 
contact you by letter or phone asking you to appear at 
a witness conference to prepare you for trial The 
purpose of this witness conference is to review the 
evidence you wi l l  be testifying about with the 
Assistant United States Attorney who will be trying 
the case. You are entitled to a witness fee for 
attending this conference. 

8. TRIAL 

In many felony cases, the only contact wimesses have 
with the prosecutors comes at the witness conference 
and at the tr ial  Normally, when the u-ial date has 
been set, you will be nosflied by a subpoena - a 
formal written order from the court to appear. 

You should be aware that a subpoena is an order of 
the court, and you may face serious penalties for 
failing to appear as directed on that subpoena. Check 
your subpoena for the exact time at which you should 
appear. If for any reason you are unable to appear as 
the subpoena directs, you should immediately nolffy 
the Assistant United States Attorney who is working 
on the case. 

Usually felony trials go on as scheduled; however, this 
is not always the case. Someumes the defendant may 
plead guilty at the last minute, and the trial is 
thereforecanceled. At o ther~nes ,  the defendant asks 
for and is granted a continuance. Some~mes the 
has to be postponed a day or more because earlier 
cases being heard by the court have taken longer than 
expected. When possible, the Assistant United States 
At to rney  . h m n d ~ n r t h e ' . , c m e ~ o r  t h e  '. ~ c d m . W ' r m e s s  

Coordinator will discuss with you any proposed 



scheduling change. Also, the United States Attorney's 
Office will do everything it can to notify you of any 
postponementin advance of your appearance at court. 

Although all of the witnesses for trial appear early in 
the day, most must wait for some period of dine to be 
called to the courtroom to give their testimony. For 
this reason, it is a good idea to bring some reading 
m t e x ~ !  or handwork to occupy your w a i ~ g  u~me. If 
you are wai¢ing in a courtroom, you should remember 
zhat it may be against the rules to read in court, 

A felony uial follows the same pattern as the trial of 
any other criminal case before the court. The 
prosecution and the defense have an opportunity to 
make an opening statement, then the Assistant United 
States Attorney will present the case for the United 
States.  Each w i t n e s s  that  is ca l led  for the United  
States may be cross-examined by the defendant or the 
defendant's counsel  When the prosecution has rested 
its case, the defense then has an opportunity to 
present its side of the case. The United States may 
then cross-examine the defendant's wimesses. When 
both sides have rested, the prosecution and the 
defense have an opportunity to argue the merizs of 
the case to the court or, in a case which is being 
heard by a jury, to the jury, in what is called a 
"closing mlxunenr." The court or the jury will then 
make its findings and deliver a verdict of I~dlty or not 
guilty of the offense charged. 

After you have testified in court, you should not tell 
other wimesses what  was said during the teslimony 
un~l after the case is over. Thus, you should not ask 
other wimesses about their tesmnony, and you should 
not  volunteer information about your own. 

wil l  consider both favorable and unfavorable facts 
about the defendant before detennfixing the 
appropriam sentence to impose.  

The function of imposing sentence is exclusively that 
of the judge. In some cases, (s)he has a wide range - - 
of alternatives to consider and may place the 
defendant on probation (in which the defendant is 
released in the Community under supervision of the 
court fora  period of years), or place the defendant in 
jail for a specific period of lime, or impose a fine, or 
foxmulate a sentence involving a combination of these 
sanctions.  

The court will also consider requiring the defendant 
to make restitution zo victims who hnve suffered 
physical or financial damage as a result of the crime. 
If you are a vicum, you should cooperate fully with 
the United States Attorney's Office and the Unite 
States Probation Office o n  preparing a Victim 
Statement regarding the impact of the crime 
need for resdtadon. A Victim ]mpact Statement is a 
written descripsion of your physical, psychological, 
emotional, and financial injuries that occurred as a 
direcz result of the crime. A V',czim hnpact Suztemenz 
is read by the judge who will be sentencing the 
defendenr. 

+ Vic~ws and wimesses may attend the sentencing 
proceedings and also may have the opportunity to 
address the court at this time. The Assistant United 
States Ao.orney will tell you if such au oppommity 
exists for you and will. talk to yo u about such a 
presentation. 

9. SENTENCING 

In a criminal case, if the defendant is con~cted, the 
judge will set a date for sentencing, The lime_ .. ; . . . . . . . . . .  
between convicziou and sentencing is most ofuuz used 
in the prepaxmion of a pre-sentence invemigmion 
report. This report is  prepared by the+United States-- ~ +- 
Probn~ion Office. At the time of sentencing, the judge 

140 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____.  __i._ 



W H A T  HAPPENS IN A 
MISDEMEANOR CASE? 

Any criminal offense punishable by imprisonment for 
a term not exceeding one year is a misdemeanor. Any 
misdemeanor that cm~ies a penalty of imprisonment 
for not more than six months, a fine of not more Than 
five hundred dollars ($500), or both, is a p e n t  
offense. 

Misdemeanors include such offenses as minor assaulu, 
simple possession of con¢roIled substances, some tax 
law violations, and other offenses. Pent  offenses 
include offenses against u'affic laws as well as many 
regulations enacted by the agencies of the United 
Smr~.s. 

1. ~ INFORMATIONS OR COMPLAINTS 

A misdemeanor case can be ini~ated in several ways. 
The United States Atcomey may file a cr~minel 
information or a complaint with the court charsing a 
misdemeanor. This is usually done after review of the 
evidence by an Assistant United States Attorney with 
a law enforcement officer's assistance. Iris the United 
States Attorney's ~ k  to decide whether a case will be 
brought, and how that case will be charged. That 
review may involve the Assistant United States 
Attorney speaking to witnesses and victims, or it may 
be that the law enforcement officer will report the 
statements of victims and witoesses co the United 
States Attorney. 

Once the complaint or information is filed, a date is 
set for the defendant to appear before the United 
States Magisu'ate for arraignment. In cases where an 
arrest has been made prior to the filing of a complaint 
or information, the arraignment takes place 
immediately. 

2. ARRAIGNMENT 

The arraignment before the United. States Magisn-ate 
is a .h.earing:during which the ddendan t  is advised of 
his or her fights against seif-inaimina~ion and to the 
assistance of counsel, of his or her right to have the 
case heard before a United States Disuict Court,Judge 
or before a Unir~i States lVlagisumte, ~ud of the dates 
for further proceedings in the case. 

The Magis~-ate will review facts presented by the 
United States Astomey and by the defendant and sez 
conditions of bail release. Those conditions may 
include a promise co appear on the date set for 
of the case, and/or the ¢~omise of a money bond to 
be forfeited if the defendant fails to appear, or other 
such conditions of release as seem fair and just to the 
Magisu-are. The purpose of bond is ¢o ensure that the 
defendant will be present when the case is heard for 
final disposition. It is not necessary for victims or 
wimesses to appear at this arraignment, unless they 
have been specifical/y instructed to do so by the case 
agent or the Assistant United States Attorney. 

3. PE'FIY OFFENSES 

Pent  offenses are most often initiated by the issuance 
of a traffic violation nouce CIVI~. A I"VN is issued to 
defendants by the law enforcement officer at the dine 
of the offense. They command the defendant either 
to pay a collateral fine to dispose of the macrm- or to 
appear before the United States Magistrate on the 
daze written on the ticket. Most often the case will be 
heard for ~ before the United States MagL~-ate on 
that date, if the collateral is not paid. If you are a 
victim or a witness in one of these pew/offense cases, 
the United Storm Attorney's Office may request that 
you amend a wimess conference prior to uiaL 

I 
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4. TRIAL 

A u-ial of a misdemeanor ease follows the same 
pattern as the u-ial of any other criminal case before 

-the eom~ The prosecution and the defense have an . 
oppottonity to make an opening statement, then the 
Assistant United States Attorney will present the case 
for the United States. Each wimess called for the 
United States may be cross-examined by the 
defendant or the defendant's counsel. When the 
prosecution has rested its ease, the defense then has 
an opportunity to present its side of the case. The 
United States may then cross-examine the defendant's 
wimesses. When both sides have rested, the 
prosecution and the defense have an opportunity to 
argue the merits of the case to the court or, in a ease 
which is being heard by a jury, to the jury in what is 
called a "closing argument." (Some serious 
misdemeanor cases are heard with a jury, either 
before the Magisuate or before the United States 
District Court Judge.) 

The court or the jury will then make its findings and 
deliver a verdict of gu/lty or not  guilty of the offense 
charged. 

S. SENTENCING 

In petty offense cases, the court may proceed 
immediately after the verdict to sentencing. The 
defendant and the United States each has an 
oppommity  to speak to the issue of sentencing. In 
misdemeanor eases, the court may request a pre- 
sentence investigation and report from the United 
Smtas Probation Office. If such a report is ordered, 
sentencing will be suspended for a period of Ume to 
pen,it  the report to be prepared. If the ease before 
the court Involves financial or physical injury to a 
vic",n of the crime, the court must consider 
restitution (repayment of damages to the victim as 
part of the sentence imposed)._ 

A Victim Impact Statement, prepared by the victim, 
can be used to establish this element, of damage. In 
cases in which damage has been suffered as a result 

of a misdemeanor offense, the victim should bring 
that damage to the attention of the Assistant United 
States Attorney handling the case, to ensure mat the 
damage is..set before the .court. The victim should 
.cooperate fully with the Assistant United States 
Attorney and the United States Probation Officer to 
determine the extent of the impact of the crime. 

The function of imposing sentence is exdusw" ely that 
of the judge, who has a wide range of alternatives to 
consider and, depending upon the case, may place the 
defendant on probation (the defendant is released 
into the community under the supervision of the court 
for a period of lime), or place the defendant in jail for 
a specific period of time, or impose a free. Victims 
and wimassas m y  attend the sentencing proceedings 
end also may have the oppommity to address the 
coeun at this time. The Assistant United States 
Attorney handling the case will tell you if such an 
opportunity exists for you and will talk to you abou t  
such a presentation. 

CONCLUSION 

We hope that this handbook has answered many of 
your. questions as to how the federal criminal justice 
system operates and what is expected of you in your 
role as a potential wimass. As explained in 
handbook, wimesses have important responsibi]itiasin 
this process, and their full cooperation is essen~d if 
the system is to operate effectively. Your 
contribution, in Ume and energy, is very much 
appreciated by everyone in the United States 
Anarney's Office. 

_ m  

If you have any other questions or problems gelated m 
the ~ please conta~ the V'~um-W'm~ess 
Coordinator or the Assistant United Smms Auomey 
resigned m the case. 

St~h 1~3 V2~on (Sepwm~ Z~6 P r ~ ) @  
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NOTES U.S.  D e p a r a n e n t  o f  J u s t i c e  
United States AL~orn~'s Office 
District of South D~om 

" ' "  " l l 

Sioux Falls Headquarters Office: 
230 S Pb~ips Ave, Suite 600 
Sioux Falls SD 57104-6321 
MaiLing Address: P.O. Box 5073 
Sioux Falls SD 57117-5073 
605-330-4400; Fax: 605-330-4410 

Pien-e Brenda Office: 
,225 S Pierre St, Room 337 
Pierre SD 57501-2489 
605-224-5402; Fax: 605-224.-8305 

Rapid a W  Branch Office: 
S1S 9~  St, Room 226 
Rapid City SD 57701-2663 
~05-342-7823; Fax: 60S-342-1108 

,VICI'IM/WTTNESS COORDINATOR 
225 S Pien'e St, Room 337 
Pien'e SD 57501-2489 
605-224-5402 

STATE OF SOUTH DAKOTA 
Q:UME VICTIMS" COMPENSATION PROGRAM 

1-800-696-9476 (In-state only) 
605-773-6317 (Out-of-state) 

r 
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Criminal Jurisdiction in Indian Country 
Northern pl~in.~ Tribal Judicial ,TrainingInstitute 

B. J. Jones 
Grand Forks, North Dakota 



CRIMINAL JURISDICTION IN INDIAN COUNTRY 

N O R T H E R N  PLAINS TRIBAL JUDICIAL TRAINING INSTITUTE 

OVERVIEW:  Criminal  jurisdiction in Indian country involves a mixture of 
federal,  state and~tribal  law with jur isdic t ion dependent upon such fa¢.~rs 
as the race of the p e r p e ~ a t o r  and victim, as well as the~sitm ~f=the crime. ..... = ..... ~ . . . .  
This outline reviews some of the pert inent  issues relative to the question of 
who possesses jurisdict ion over a perpet ra tor  of a crime in Indian country.  

I. Definition of Indian country - 18 U.S.C. 1151 

Indian country is legislatively defined by t h e  Uni ted  States Congress 
at  18 U.S.C. 1151 as :  . . . .  

A. all lands within the limits of any Indian reservation 
notwithstanding the issuance of any patent,  and including 
rights-of way running through Indian allotments This 
definition encompasses all lands within the exterior boundaries  
of a reservation even if the land is held in fee simple by a non- 
Indian  entity or  person. See Solem v. Bartlett.  465 U.S. 
463(1984). Thus, if  an  Indian commits an offense within the 
exterior boundaries of the reservation tribal and federal 
jurisdict ion would He even If the crime occurred on fee land. 

B. all dependent  Indian communities within the borders  of the 
United States whether  within the original or  subsequently 
acquired terr i tory thereof. A dependent Indian community is 
defined in the  case law based upon tour inquiries. 
States v. South Dakota,  665 F.2d 837, 839 (Sth Cir. 1981); 
United States v Driver.  945 F.2d 1410 (8th Cir. 199D 

1. Whether  U.S. retains title to land and the authori ty to 
regulate in urea. Those communities located on t rus t  
land outside the reservation boundaries are considered 
dependent  communities.  

2. The nature  of the area  and the relationship of the 
inhabitants to an Indian tribe or  to the federal 
government.  A majori ty population of a par t icular  Tribe 
residing in Indian Housing authority housing would be 
considered a dependent Indian community. 

• 3. Cohesiveness of the community and its reliance upon 
federal  services. 

4. Whether  the area has been set aside for the use of  
Indians.  For  example, the Sisseton Tribal Cour t  has 
ruled that  a county road that connects the town of 

. . . .  Sisseton with the seat of tribal government is a 
dependent  Indian  community. 

C. Rights of  way running through Indian allotments - this 
includes state, county and unmaintained roads that  run  th rough  



Indian allotments even if the highway runs outside the exterior 
boundaries of the reservation. 

II. Definition of Indian 

A In General - In most cases, in order for either a tribal or 
federal court to exercise jurisdiction over a person in a 
criminal matter two conditions have to be met. 

1. Possess some Indian blood; 

2. Be regarded as Indian by his or her community. 

B. Other  Tests 

1. Enrolled in federally.recognized tribe or  other  indicia 
of membership. See United States v. Broncheau,  597 
F.2d 1260, 1263 (gth Cir. 1979)(enrollment not 
required for Indian to be considered member of Tribe.) 

2. Adoption into Tribe is generally not sufficient to 
create Indian status. See United States v. Rogers, 45 
U.S. (4How.) 567 (1846); but see Matter  of  Dependency 
and Neglect of A.J. ,  442 N.W.2d 233 (S.D. 
1989)(Tribe's enrollment of white child sufficient to 
trigger application of Indian Child Welfare Act). 

C. ,~u_C/l~d_Tes t 
Under this test, adopted by the United States Court  of Appeals 
for the Eighth Circuit  in U .S .v .  Lawrence. 51 F.3d 150 (8th 
Cir. 1995), the Court  adopted the standard set out in St. Cloud 
v. United States, 702 F. Supp. 1456 OD.S.D. 1988) for a 
determination of who is an Indian (perpetrator and victim). 

1.Tribal enrollment - generally is dispositive of issue. 

2. Government recognition through receipt of  benefits 
(IHS, BLA GA, commodities, etc.). 

3. Enjoyment  of the benefits of tribal affiliation. 

4. Special recognition as Indian through residence on 
reservation and participation in social life. 

These criteria should be examined in the totality to make the 
determination of whether a perpetrator or victim is Indian.  
However, even if the perpetrator  meets the definition of Indian 
under these criteria, if he is a member of a terminated tribe, he 
is generally not considered "Indian"  for purposes of federal 
jur isdict ion.  See St. Cloud; L ] ~ _ Y ~ . a ~ ,  509 F.2d 16 (9th 
Cir .  1974). 

D. p u r o  v. Reina, 495 U.S. 676(1990) - Duro  had held that  
tribal courts do not have the inherent authority to exercise 
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criminal jurisdiction over non-member Indians. Congress 
legislatively repealed Duro in 1991 vesting tribal courts with 
the authority to prosecute non-member Indians to the same 
extent the federal courts exercise jurisdiction over Indians 
under the Major Crimes Act. 

In general, federal courts exercise jurisdiction over offenses 
committed in Indian country by Indians and against Indians under 
several federal statutes, including the Major Crimes Act, 18 U.S.C. 
1153, the Indian Country Crimes Act, 18 U.S.C. 1152, and the 
Assimilative Crimes Act, 18 U.S.C. 13, which t he  Supreme Court 

. . . . . .  has he ld  applies to crimes that occur in Indian country. 3Y.l]liam.~..~ ..... 
United States. 327 U.S. 711 (1946). Tribal courts exercise 
concurrent jurisdiction over crimes prosecuted by the United States, 
except those crimes where the perpetrator is non-Indian, and other 
crimes defined by tribal code or the Code of Indian Offenses. State 
Courts can only exercise jurisdiction over crimes committed by one 
non-Indian against another in Indian country or a victimless crime 
committed by a non-Indian, except in Public Law 280 reservations 
where states exercise jurisdiction over violations of prohibitory 
statutes, not regulatory ones. See 18 U.S.C. 1162; 25 U.S.C. 1322. 

A. Federal Court Jurisdiction 

1. Major Crimes Act - 18 U.S.C. 1153 - As the result of 
Ex narte Crow Dee, 109 US 556 (1883), the United 
States enacted the Major Crimes Act to criminaHze 
federally certain major crimes. Those crimes now 
include: murder,  manslaughter, kidnapping, maiming, 
kidnapping, rape, involuntary sodomy, carnal 
knowledge of any female who has not attained age of 
16, assault with intent to commit rape, incest, assault 
with intent to commit murder, assault with a dangerous 
weapon, assault resulting in serious bodily injury, 
arson, burgarly and robbery. 

2. Concurrent jurisdiction of tribal courts - Tribal courts 
retain concurrent criminal jurisdiction over offenses 
covered by Major Crimes Act and double jeopardy does 
not apply to bar prosecution by federal court after tribal 
court prosecution. US v. Wheeler, 453 U.S. 313 
(1978). The same rule also may apply to a subseqent 
federal prosecution after a CFR court prosecution, but 
no case law on this. Nor does the United States' 
Attorney's internal Petite policy, directing the United 
States not to prosecute a person already prosecuted by 
another sovereign, bar the prosecution of an Indian in i 
federal court for the same offense prosecuted in tribal 
court. See United Stptes v. Lester. 992 F.2d 124 (8th 
Cir.  1993). 

r I 
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a. Uncounselled guilty plea in tribal court  
generally cannot be used as admission against 
interest in federal court prosecution, but 
counselled ones can. United States v. Ant, 882 
F.2d 13 (9th Cir. 1991). 

b. Time served on tribal court sentence not 
necessarily credited on federal sentence, but  
discretionary with Attorney General. 

c. Tribal Court convictions not used under  federal 
sentencing guidelines to determine category of 
offender, but can be used to enhance sentence. 
See US v. GplIaher, 29 F.3d 635 (9th Cir. 1994). 

3. Assimilative Crimes Act, 18 U.S.C. 13 - permits  
federal prosecutions by assimilating state substantive 
law. See United States v. Norouav. 905 F.2d 1157 (8th 
Cir. 1990)(although burglary is-to be  punished under  
state law, federal courts are still permitted to apply the 
federal sentencing guidelines to determine appropr ia te  
sentence) .  

4. Indian Country Crimes Act, 18 U.S.C. 1152 - general 
laws of the United States applicable to federal enclaves 
apply in Indian country. This includes the Assimilative 
Crimes Act. Williams v. United States , 327 U.S. 711 
(1946). 

5. Death Penalty - Death penalty inapplicable to Indians 
committing criminal offense subject to death penalty in 
Indian country unless Tribe opts in to death penalty. 18 
U.S.C. 3598. Indians, however, are subject to the 
death penalty for other federal offenses that  car ry  the 
death penalty (assasination, espionage, e t c . ) N o r  are  
recent legislative enactments expanding federal penalties 
for federal offenses applicable to Indian country unless 
Tribes opt in. See 18 U.S.C. 3559(c)(6) (three strikes 
law); 18 U.S.C. 5032 (juveniles under 13 tried as 
adul ts . )  

6. Special federal criminal statutes - Some statutes, for 
example, 18 U.S.C. ll6S(illegal for non-Indian to enter  
on Indian land for unauthorized hunting and fishing); 18 
U.S.C. 1164 (destruction of reservation boundary) ;  2S 
U.S.C. 171(enter into land transaction without federal 
authority) apply specifically to non-indians who enter 
Indian country. 

B. State Court Ju r i sd ic t ion .  turns on question of whether  state 
has been vested with criminal jurisdiction under federal law, 
such as Pub. L. 280, or  other special criminal..federal s ta tu te ,  
and on race of perpetrator  and victim. 
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1. General - Absent some act of Congress, states have 
no jur isdict ion to prosecute Indians for criminal 
offenses committed within Indian country or to 
prosecute non-Indians for criminal offenses committed 
against  Indian victim in Indian country. Washington v. 
Confederated Bands of Yakima Nation, 439 U.S. 463 
(1979); State v. Kuntz. 66 N , W . 2 d 5 3 1  (N.D. 19$4); ~ ......... - . . . . . . . . . .  
State v. Greenwalt ,  663 P.2d 1178 (Mont. 1983); S ta te  

455 N.W.2d  600 (S.D. 1990). 

2. L iquor  o f fenses ,  one court has held that  because 
Congress gave states and tribes the concurrent  author i ty  
to regulate the introduction o f l i q u o r  into Indian 

. . . . .  country,  states c a n  exercise criminal jurisdict ion over . . . . . . .  ~ 
cr iminal  " l iquor  violations." Fort  Belknan Indian 
Communi ty  v. Mazurek.  43 F.3d 428 (9-th Cir. 1994). • 
Tribes have civil authori ty to regulate l iquor  sales 
throughout  Indian country, but no criminal jur isdict ion 
to prosecute non-Indian violators. See City of Timber  
Lake v. Cheyenne River Sioux Tribe, 10 F.3d $$4 (8th 
Cir. 1993). l~pke v. Mellette County,  508 N.W.2d 6 
(S.D. 1993). 

3. Non-Indian v. Non-indian o State courts have 
jur isdict ion to prosecute this crime that  occurs in Indian 
c o u n t r y  or  non-Indian victimless crime. 

4. Pub. L. 280- 18 U.S.C. 1162; as amended, 25 
U.S.C. 1322 et seq.- gave certain states manda tory  
criminal  jurisdict ion over crimes occuring in Indian 
country and gave other  states option to exercise 
j u r i sd i c t i on .  

a. Mandatory  states - California, Oregon, 
Nebraska(except Winnebagos and Omahas have 
been retroceded jurisdiction), Minnesota( with 
exception of  Red lake),Wiscousisn, and Alaska.  

b. Optional states must comply with Pub. L. 280 
and amend their  state constitutions to accept 
jurisdiction.  After enactment of Indian Civil 
Rights Act, 25 U.S.C. 1301 et seq., Tribes must  
affirmatively accept jurisdict ion by tr ibal  election. 
See Kennerlv v. District Court .  400 U.S. 423 
(1971). S t a t e  cannot overrule pr ior  state cour t  
precedent  if  effect is to vest state with jur isdict ion 
after  1968 without tribal consent. J~:g._]iosr.hl/d 
Sioux Tribe v. State of South Dakota. 900 F.2d * 
1164 (8th Cir. 1990). 

c. Tribal  courts retain concurrent  jur isdict ion over 
cr iminal  offenses with s ta te .cour ts  . . . . . . . .  

. o . . -  

5 

I'~I . .  



d. States only obtained authority to enforce 
prohibitory laws in Ind ian  country, not regulatory 
laws, such as gaming laws. See California v. 

Cab~lz0n Band of Indians, 480 U.S. 202(1987); 
Confederated Tribes of Colville Reservation v. 

938 F.2d 146 (9th Cir. 1991)(states 
have no authority to impose state regulatory 
traffic laws upon reservation-domiciled Indians).  
States cannot enforce mandatory insurance laws, 
e t  al, upon reservation Indians even in Pub. L. 
280 states. Nor can states impose hunting and 
fishing regulatory laws upon reservation Indians.  

e. Retrocession - Under Pub. L. 280, as amended,  
there is a provision found at 25 U.S.C. 1323 
allowing a state to petition the United States to 
retrocede, or restore, tribal criminal or civil 
jur isd ic t ion .  

f. Special statutes - Congress has 
enacted special statutes, applicable to only certain 
tribes, vesting state courts with criminal 
jurisdiction over Indian country. , ~ , ~ l t r . . . X .  

476 N.W.2d 565 (N.D. 1991)(North 
Dakota vested with criminal misdemeanor 
jurisdiction over Fort  Totten Indian reservation).  

C. Tribal Court Jurisdiction - Tribal Courts have criminal 
jurisdiction over all Indians who commit criminal offenses 
within Indian country. This jurisdiction is concurrent with 
federal courts in non-Pub. L. 280 states and with state courts 
in Pub. L. 280 states. Tribal courts have exclusive criminal 
jurisdiction to prosecute violations of regulatory statutes in 
Pub. L. 280 states. 

1. Oliuhant  v. Suauamish Indian Tribe, 435 U.S. 191 
(1978)(Tribal couris have been necessarily divested of 
criminal jurisdiction over non-Indians). Note that  

does not divest tribal court of authority over 
quasi-criminal actions such as protection order  
proceedings or  mental commitments. 

2. Indian Civil Rights Act - 25 U.S.C. 1301 et seq.- 
governs the rights of criminal defendants in tribal 
cour ts .  

a. Santa Clara Pueblo v. Martlnez, 436 U.S. 49 
(1978)(exciusive remedy for violation of Indian 
Civil Rights Act in federal court is writ  of habeas 
corpus challenging detention). 

b. Several. Tribal Cougtshave.,held.that.  ICRA 
waives immunity of tribal officials for suits in 
tribal court alleging violations of ICRA. 



c. Federal  Tort  Claims remedy available for 
• person aggrieved by tribal entity operating under  

• 638 contract  who violates ICRA.  

~ = . . . . . . . . . . . . . . . .  _ - =  ~ . . . . . . . .  ~ ~=d.=No~right: tO=court-appointed counsel , :bu~ right_ ~ . . . . . . .  ~ = 
to counsel  o f  Defendant's  choice i f  he  pays. Tribe 
can require counsel  to be member  o f  tribal bar. 

e .  Pun i shment  under ICRA now l imited to one 
year  and $$,000.00 fine for each offense .  25 
U . S . C .  1302 (7).  
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UNITED STATES COURT OF APPEALS DECISIONS REGARDING CHILD 
SEXUAL ABUSE 

.++ ° -  

1. United States of  America v. Lonnie Horse Looking, 1998 U.S. 
App. LEXIS 2185, September 9, 1998 (In a case off the Rosebud 
reservation involving despicably severe sexual and physical abuse of a six 
month child, Court rejects Defendant's argument that the admission of 
statements made to law enforcement was in error on ground that 
Defendant had been properly Mirandized and that the Defendant failed to 
properly allege involuntariness of statements even after being given 
second chance by magistrate. Court also rejects argument that trial court 
committed error by permitting government to interview defense witness 
before trial on ground issue not preserved for appeal and witness' 
testimony not exculpatory. Trial court did not err in denying admission of 
a calendar prepared by defendant and his family on ground that calendar 
was hearsay and was not a contemporaneous recitation of facts but 
prepared later. Lastly, sufficient evidence existed to sustain convictions 
on all counts) 

2. United States of  America v. Weaselhead, 1998 U.S. App. LEXIS 
21880, September 9, 1998 (Court holds that the federal prosecution of 
a Blackfeet Indian for sexual abuse of a minor barred by double jeopardy 
because Defendant had already been prosecuted for same conduct 
underlying federal prosecution in the Winnebago Tribal Court. Court holds 
that in light of Duro v. Reina's holding that Indian tribes lack the inherent 
sovereign authority to prosecute non-member Indians, the Winnebago 
Tribal Court was exercising authority under a federal delegation and thus 
the subsequent federal prosecution was barred. Decision may cause some 
problems with initial tribal prosecution when federal prosecution is 
sought later.) 

3. United States v. Rouse, 111 F.3d 561 (8th Cir. 1997), reconsidering 
100 F.3d 560 (8th Cir. 1996) (In case off the Yankton Sioux reservation 
involving several defendants and victims the Court reverses its earlier 
panel decision reversing several convictions of sexual abuse of minors on 
grounds that the district court erred in excluding certain expert opinion 
testimony and in denying defendants' motion for independent pretrial 
psychological examinations of the abused children. Court holds, that 
defendants failed to preserve argument that State DSS denied defense 



counsel adequate access to children for investigation and that government 
did not contribute to such denial. Court reverses itself on whether the 
Defendants displayed a need for further physical and psychological 
examination of the children by holding that the physical examinations 

............ ~CondUcted~were~adequate ~and ~that psycholO-gical-e-valuatiOh~s-~Oh .................. ~ ~ ~ 
competency of children were not requested to the district court and that 
thus the children were presumed competent to testify. Court also strongly 
endorses the notion that children should be not further traumatized by 
court proceedings by holding that: Of course, the court must protect a 
criminal defendant's right to a fair trial, but it must also protect the 
State's paramount interest in the welfare of the child. Making court- 
ordered adversarial examinations routinely available would raise a barrier 
to the prosecution of this kind of crime by maximizing the trauma that its 
victims must endure. At a minimum, therefore, the court should heed a 
custodial agency's opinion that pretrial access to the child for 
investigative or adversarial purposes is unnecessary or unwise. Given the 
difficulty of balancing these important interests, we conclude that, if the 
custodian of a child witness opposes access as not in the child's best 
interest, defendant must show that denial of access would likely result in 
an absence of "fundamental fairness essential to the very concept of 
justice" before the trial court need reach the question whether some type 
of access may appropriately be ordered. 
Court also denies the Defendants' claims that permitting three of the 
victims to testify via closed circuit television violated the confrontation 
rights of the Defendants on ground that: Accordingly,"where necessary to 
protect a child witness from trauma that would be caused by testifying 
in the physical presence of the defendant, at least where such trauma 
would impair the child's ability to communicate, the Confrontation 
Clause does not prohibit use of a procedure" which preserves "the essence 
of effective confrontation" -- testimony by a competent witness, under.  
oath, subject to contemporaneous cross-examination, and observable by 
the judge, jury, and defendant. Before invoking such a procedure, the 
district court must find that the child "would be traumatized, not by the 
courtroom generally, but by the presence of the defendant. 

Court also affirms trial court's denial of testimony regarding sexual 
activity of child victims on ground that defendants failed to timely notify --~ 
government of intent to use as required by Rule 412. 

Court rejects Defendants' argument that admission of statements made by_, 



children at initial interview with FBI was hearsay on ground that the 
statements met the requirements of the residual hearsay exception, Fed. 
R. Evid. 803(24), because they had indicia of reliability and the children 
were also available for cross-examination. 

Court affirms the lower court's decision rejecting the testimony of 
defendants' psychological expert who intended to testify that children's 
testimony was unreliable because it had been implanted in them by 
multiple inappropriate interrogations because such testimony, invaded the 
province of the jury and did not satisfy the Daubert standard for expert 
testimony. Court also, in a closer call, upheld the Court's rejection of an 
offer of proof made by the expert on the ground that it was harmless error 
because the jury heard substantial evidence from the expert on the 
suggestibility of the methods of interrogation used. 

Lastly, the Court upheld the denial of a new trial motion based on juror 
misconduct finding that a challenged juror was not a racist and affirmed 
the trial court's decision to allow the government to reopen its case after 
resting to better establish crimes occurred in Indian country. 

4. United States v. LeCompte, 99 F.3d 274 (8th Cir. 1996) Court 
reverses conviction for sexual contact with minor on ground that trial 
court committed error in permitting in other incidents of sexual contact 
between defendant and other children on theory that it demonstrated 
modus operandi of the defendant with children he allegedly molested. In 
dicta Court also cautions the trial court about deviating upward in 
sentence calculation on ground not listed in the sentencing guidelines. 

,~t** 

5. United States v. Butler, 56 F.3d 941 (8th Cir. 1995) Court affirms 
conviction for aggravated sexual abuse and one count of engaging in sexual 
contact in Indian country. Court rejects argument that child witness was 
subjected to leading direct examination on ground that there was only one 
leading question objected to and that leeway can be given in the direct 
examination of child victims. Court also upholds trial court's decision to 
permit in prior uncharged sexual act committed by the Defendant on same 
victim on ground that count of sexual contact is an intent crime and that 
the prior bad act shows intent and also it shows identity of the Defendant. 
Court also rejects a challenge to a witness credibility jury instruction 
which allegedly gave more credence to the testimony' of 'chi ld witnesses 
on ground it substantially advised the jury of its obligation to weigh all 



witness testimony adequately. 

4. United States. v. Lawrence, 51 F.3d 150 (8th Cir. 1995) Court 
upholds a dismissal of an indictment charging the Defendant, a non-Indian, 
~/ith_geXUal~-contact ~ of ~a~minor~on~-ground that~the~victim-in~question, . . . . . .  . . . .  . . . . . .  . -  - -  

a l t h o u g h  meeting the requirement of having some degree of Indian blood, 
was not considered Indian by her community under the test laid out in St. 
Cloud v. United States, 702 F. Supp. 1456 (D.S.D. 1988). Those factors, 
which the Court considered in declining order of importance, are: 1) tribal 
enrollment; 2) government recognition formally and inf0rmally through 
receipt of assistance reserved only to Indians; 3) enjoyment of the . . . . . . . . . . . . . . .  
benefits of tribal affiliation; and 4) social recognition ~ as an Indian 
through residence on a reservation and participation in Indian social life. 

Id. at 1461. 

5. United States v. Whined, 11 F.3d 782 (8th Cir. 1993) Court reverses 
the conviction of the Defendant who was convicted of several counts of 
aggravated sexual abuse and contact on ground that the trial court erred i n  
permitting the doctor who performed medical evaluations on the child 
victim to testify: My final diagnosis was that [L.] had suffered repeated 
child sexual abuse. "Dr. Likness testified he recommended that L. not be 
exposed to her father in the near future. The Court held that: Because 
jurors are equally capable of considering the evidence and passing on the 
ultimate issue of sexual abuse, however, a doctor's opinion that sexual 
abuse has in fact occurred is ordinarily neither useful to the jury nor 
admissible. Court also holds that issue could be raised on appeal even 
though Whitted did not make timely objection because the error was 
manifest and prejudiced the Defendant. 

7. United States v. Knife, 9 F.3d 705 (8th Cir.1993) Court upholds tr ial  
court's determination for sentencing purposes that crime of aggravated 
sexual contact had been committed by force because Defendant had laid on 
victim and threatened her if she told anyone. See also United States v. 
Shoulders, 1993 U.S. App. LEXIS 21660. 

8. United States v. Eagle Thunder, 893 F.2d 250 (8th Cir. 1990) Court 
affirms conviction of Defendant for aggravated sexual abuse denying h i s .  o: 
claim that he was prejudiced by the Court's failure to severe trial from 



co-defendant's who was convicted of kidnapping child victim and that 
Court erred in denying admissibility of prior sexual activity testimony 
regarding child victim on ground that the Defendant failed to properly 
offer it. 

9. United States v. SL Pierre, 812 F.2d 417 (8th Cir. 1987)Court 
affirms conviction of unlawful carnal knowledge of Defendant's 
stepdaughter and rejects argument that Court's refusal to permit 
testimony regarding the minor child's maintenance of pornographic 
material and other statements regarding her alleged sexual promiscuity 
was in error, that the Defendant's right to due process was denied by 
Court's refusal to appoint another expert to evaluate the child and him to 
determine whether he met the profile of a sex offender. Court also upheld 
the government's use of prior sexual acts committed by the Defendant 
upon the child victim on ground that it tended to show motive, opportunity 
and intent. 

10. United States v. Denoyer, 811 F.2d 436 (8th Cir. 1987) Court 
upholds conviction under Assimilative Crimes Act for involuntary sodomy 
of Defendant's son and rejects argument that statements made by the son 
to a doctor were inadmissible hearsay. Court also upholds trial court's 
refusal to suppress statements made by the Defendant to a law 
enforcement officer to the effect that the Defendant suspected that child 
was victim of sexual abuse. Court also rejects the Defendant's argument 
that he should have been permitted to demonstrate to the jury that the 
community he lived in was replete with sexual abuse and that others could 
have committed the crime. 

11. United States v. Azure, 801 F.2d 336 (8th Cir. 1996)Court reverses 
conviction of Indian for carnal knowledge of a female under 16 on ground 
that the Court erred in allowing pediatrician to vouch for credibility of 
child sexual abuse victim, holding that the Court erred in allowing the 
pediatrician to testify that she saw no reason why the child's testimony 
would be untrue. 

12. United States v. Renville, 779 F.2d 430 (8th Cir. 1984) Court 
upholds trial court's finding that court had jurisdiction under 
Assimilitative Crimes Act to prosecute Indian for forcible rape against 
daughter in Indian country because incest under Major' Crimes Act referred 
to state law which did not define incest as including forcible rape. Court 



also upholds statements made by minor to medical professionals as 
statements made to assist diagnosis. 

13. United States v. Clark, 1998 U.S. App. LEXIS 22373 Court upholds 
........... - conV ic t i b~ f  p~i~s~n-f~r - C~m~itting- aggravated Se~ua| ab~uSe~on-Red~Lake ..... . . . . . . .  

Indian reservation and rejects argument that Red Lake reservation is not 
Indian country because Tribe had never ceded land to United States for 
allotment on ground that the reservation need not be ceded to US for 
Indian country status to apply. 

14. United States v. Crow, 148 F.3d 1048 (8th Cir. 1998) Court 
reverses the Defendant's sentence and remands on ground that base 
offense level was improperly determined because there was insufficient 
evidence to demonstrate force in conviction for aggravated sexual contact 
when only force was the removal of victim's clothing and threat made 
after the crime. 

15. United States v.A.W.L. ,  1997 U.S. App. LEXIS 17916 Court upholds 
adjudication of juvenile as sexual offender finding that he was an Indian 
under •the commonly-accepted definition of Indian laid out in United States 
v. Lawrence. 

16. Uni ted States v. Jones, 104 F.3d 193 (8th Cir. 1997) Court holds 
that a tribal law enforcement officer need not notify a Defendant of 
possible federal charges when interrogating for tribal crime. 

17. Uni ted States v. Gregor, 98 F.3d 1080 (8th Cir. 1996) Court upholds 
conviction of resident of Wagner for statutory rape on ground that Wagner 
is within Indian country. (Note that this case may or may not be good law 
dependent upon the fate of federal court decisions regarding what exactly 
is the Yankton Sioux Indian reservation) 

18. United States v. Cavanaugh, 1996 U.S. App. LEXIS 10923 Court 
vacates sentence on conviction of aggravated sexual contact on ground 
that trial court did not adequately find that threats or force had been used 
by the Defendant in the commission of offense and that base offense level 
had not been established. . . . . . . . .  

• ' . -  

i 

19. Nazarenus v ;  Uni ted States, 6 9  F~3d 1391 (8th Cir~ 1995) Court 
affirms denial of habeas corpus application of defendant convicted of 



aggravated sexual abuse claiming ineffective assistance of counsel 
because counsel had not objected to government continuance requests that 
permitted DNA exams which showed that he was a liar when he denied 
having sex with victim. 

20. United States v. R.E.J., 29 F.3d 375 (8th Cir. 1994)Court affirms 
trial court's adjudication of juvenile as delinquent for committing two 
counts of sexual abuse of minor. 

21. Shaw v. United States, 24 F.3d 1040 (8th cir. 1996) Court reverses 
denial of evidentiary hearing on habeas corpus of Defendant convicted of 
several counts of aggravated sexual abuse on ground that Defendant was 
entitled to hearing on claim that trial counsel was ineffective by not 
offering evidence of prior sexual activity of minor victim to demonstrate 

• source of venereal disease as well as alternative theory on torn hymen. 

22. United States v. Yellow, 18 F.3d 1438 (8th Cir. 1994) Court upholds 
conviction of Defendant for raping his disabled brother and minor sister on 
Red Lake reservation finding that the trial court did not err in admitting 
evidence of prior acts of sexual abuse against the victims on ground that 
it tended to show identity, motive and intent. Court also finds that the 
other acts were demonstrated by a preponderance of the evidence. Court 
also upholds the admission of statements made to a psychologist as 
statements made to assist in diagnosis under Fed. R. Evid. 803(4), 
rejecting the argument that such statements cannot be made to a 
psychologist. Court also upholds departure upward in sentence on ground 
that the victims suffered severe psychological harm based upon judge's 
observations and expert records. 

23. United States v. Clown, 925 F.2d 270 (8th Cir. 1991) Court affirms 
sentence for incest under ACA finding that sexual abuse was most 
analogous federal crime for application of federal sentencing guidelines. 

24. United States v. Demarrias, 876 F.2d 674 (8th Cir. 1989) Court 
upholds conviction of abusive sexual contact on ground that it is a lesser 
included offense of aggravated sexual abuse and sexual abuse of a minor. 
Court also upholds federal jurisdiction over offenses under Major Crimes 
Act finding that the Sexual Abuse Act amended Major Crimes Act. Court" 
finally holds that the act of the presiding district court judge leaving 



town and allowing the magistrate to accept the verdict did not violate the 
federal magistrate law. 
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UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 
DECISIONS ON CHILD SEXUAL ABUSE 

1. United States v. TSINHNAHIJINNIE, 112 F.3d 998 (9th Cir. 
1997)(Conviction for child sexual abuse reversed because of fatal 
variance between date alleged in indictment and date proven by the United 
States because date proven may have been off reservation.) 

2.United States v. Bighead, 128F.3d 1329 (9th Cir. 1997)(Court upholds the 
admissibility of the testimony of a forensic director of a Children's 
Advocacy Center regarding the characterstics of child sexual abuse 
victims, specifically with regard to the timing of the reporting and 
recollection of the abuse. Bighead argued that the district court erred in 
admitting Boychuk's expert testimony about certain characteristics of 
child sexual abuse victims, because it lacked foundation under Fed. R. Evid. 
702 and under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 
125 L. Ed. 2d 469, 113 S. Ct. 2786 (1993). He faults Boychuk's opinion as it 
went beyond her own observations, cf. United States v. Hadley, 918 F.2d 
848 (9th Cir. 1990), but lacked the bases required by Fed. R. Crim. P. 16; 
and he contends that the district court should have determined whether 
her theories could be tested, were subjected to peer review and 
publication, had the potential for error, and were generally accepted in the 
f ield. 

Boychuk was called as a rebuttal witness after the victim's ability to 
recall and to recount the incidents of sexual abuse vigorously had been 
challenged on cross-examination. Boychuk did not testify about the facts 
of this case, or about the particular victim, whom she had never examined. 
Rather, she testified about "delayed [**4] disclosure" and "script 
memory," which are typical characteristics she has observed among the 
more than 1300 persons she has interviewed who say they are victims of 
child abuse. As such, her testimony falls within Hadley. It holds that 
where an expert testifies to "general behavioral characteristics" based 
upon the expert's "professional experience" and does not rely on "novel 
scientific technique" or employ "any special techniques or models," Frye v. 
United States, 54 App. D.C. 46, 293 F. 1013 (D.C. Cir. 1923) is not 
implicated. 918 F.2d at 853. Daubert has supplanted the Frye test that had 
previously beenfollowed ' uniformly. However, we have already indicated 
that Daubert's tests for the admissibility of expert scientific testimony 



do not require exclusion of expert testimony that involves specialized 
knowledge rather than scientific theory. United States v. Cordoba, 104 ' 
F.3d 225 (9th Cirl 1996). Boychuk's testimony consisted of her 
observations of typical characteristics drawn from many_years exper!ence 

..... i-nterviewing many, many persons, interviewed because they were 
purported victims of child abuse. 

3. United States v. Rivera, 43 F.3d 1291 (9th Cir. 1995)Court upholds 
aggravated sexual abuse conviction and concludes that• the statements ~ 
made by a fifteen year old victim to  her mother that the Defendant had ......... ~-, .... 
just raped here were excited utterances and thus exceptions to hearsay. 
Court also upholds testimony of doctor that the victim's story was 
consistent with medical examination as not being violative of the rule 
that a witness cannot bolster another's testimony). 

4. United States v. Hadley, 918 F.2d 848 (9th Cir. 1990)(In notorious case 
involving former BIA teacher on the Navajo reservation, the Court upholds 
convictions for aggravated sexual abuse and abusive sexual contact. Court 
upholds the use of other instances of sexual abuse committed by t h e  
Defendant on ground that it demonstrated modus operandi and intent. Court 
also upholds the use of expert testimony regarding the characteristics o f  
child sexual abuse victims.) 

5. United States v. LOMAYAOMA, 86 F3d 142 (9th Cir. 1996)(Court holds 
that the amendments to the Major Crimes Act to include child sexual 
abuse does not violate the Constitution because Congress has plenary 
authority to address Indian affairs). 

6, United Statesv.  Freder ick,78 F.3d 1370 (9th Cir. 1996)Court reverses 
conviction for aggravated sexual abuse because of cumulative impact of 
numerous errors involving the admission of testimony regarding prior bad  
acts by Defendant and inadmissible hearsay.) 

7.United States v. Chatlin, 51 F.3d 869 (9th Cir. 1996)(Court vacates 
sentence under Federal Sentencing Guidelines because of upward departure 
based upo n use _of ac=ts tha t we red!smissed, i_n p!e a agreement). ` 
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U N R E S O L V E D  I S S U E S  I N  
O K L A H O M A  T R I B A L  J U R I S D I C T I O N  

by C. Steven Hager 
Oklahoma Indian Legal Services, Inc. 

" Indian  Land" in Oklahoma is difficult to define. It is general ly  ag reed  that  the 

only O k l a h o m a  reservat ion,  pe r  se, lies u n d e r g r o u n d  i n  O s a g e . c o u n t y .  1 Trust  

property,  held  by the Uni ted  States  on beha l f  of a par t icu lar  person,  is c lear ly  

Oklahoma Indian land. Restricted property, as held by members  of the Five Civilized 

Tribes, is also Ind ian  land. Hous ing  cluster  units built  and  serviced by the tr ibal  

housing authorities used to be Indian land, but are no longer  under  current  case law. 

Because  of the somet imes  interpret ive na tu re  of Indian  l and  in Oklahoma,  

Tribal and  Federa l  Judges  face threshold determinat ions  of jur isdict ion in a lmost  

every cr iminal  case brought  before them. A variety of issues then  b ranch  off from 

that  initial determinat ion of jurisdiction. 

O v e r v i e w  of  the  Ju r i sd i c t i ona l  B o u n d a r i e s  of  Tribal  Courts  

Tribal cr iminal  jurisdiction begins  with a determinat ion of who was  involved in 

the crime and  and  where  it occurred.  It must  be de termined  if the site of the crime 

falls within the federal  definition of " Indian  Country" This is defined at 18 U.S.C.A. § 

1151, which states: 

"Except  as otherwise provided in sections 1154 and 1156 of this title, the term 
"Indian count ry" ,  as used in this chapter, means  (a) all land within the  limits of any 
Ind ian  reserva t ion  under  the  jur isdic t ion of the  Uni ted  Sta tes  Governmen t ,  
notwithstanding the i ssuance  of any patent,  and including rights-of-way running 
through the reservation, (b) all dependen t  Indian communit ies  within the borders of 
the United States whether  within the original or subsequen t ly  acqui red  terri tory 

See attachment 1, Map of Oklahoma. 
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thereof,  and whether  within or without the limits of a state, and (c) all Indian 
allotments, the Indian titles to which have not been extinguished, including fights-of- 
way  running through the same." 

i 

. . . . . . . . . . . . . . . . . . . . . . . . .  Under~§ 1451,~ t n d i a n c o u n t r y  4 n  Oklahoma~must  ~fit_within :one~oLthese: three~ 

categor ies  in order for tribal or federal  courts to have jurisdiction.  It is general ly  

a s s u m e d  that "reservations" per se do not apply in Oklahoma, with the except ion of 

minera l  interests  in Osage  county.  U n d e r  the rulings of Alaska v. Native Vil lage of 

. . . . . . . . .  ~_ Venet ie ,  118 S.Ct. 948 (199.8) and ..United States v. Adair. 1 ! !  - F.3d 770 (10thCircu! ' t  • 

1998),  it is  q u e s t i o n a b l e  as to w h e t h e r  d e p e n d e n t  Indian c o m m u n i t i e s  exist  in 

Oklahoma.  This leave  §1151 (c) as the sole basis  for tribal jurisdiction. 

It  is c lear that tribes hold jurisdiction over tribal members  who  reside within the 

b o u n d a r i e s  of  I n d i a n  country .  2 It is just  as clear that tribes ho ld  no criminal  

j u r i s d i c t i o n  over  n o n - I n d i a n s .  3 B e y o n d  that, persona l  jur i sd ic t ion  b e c o m e s  

s o m e w h a t  a m b i g u o u s .  4 The Supreme  Court ,  in Duro v. Reina. ruled that t r i be s  

did not have  authority over n o n - m e m b e r  Indians for crimes that occurred on tribal 

l a n d .  5 This  w a s  prompt ly  overruled  by Congress ,  w h i c h  gave  tribes cr iminal  

jurisdiction over all  Indians  for crimes that occurred on tribal land. 6 

Tribal courts have  exc lus ive  jurisdiction over non-major crimes committed by 

I nd ians  a ga ins t  o ther  Ind ians  in Indian  country,  and over v i c t imles s  cr imes  

committed  by Indians  in Indian country. Tribal courts share jurisdiction with federal 

• courts over non-major  crimes committed by Indians against  non-Indians  in Indian 

2 Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978); State v. Littlechief, $73 P.2d 263 (Okl. 
Crrn. 1978). 

Duro v. Reina, 495 U.S. 676 (1990); Ross v. Neff, 905 F.2d 1349 (lOth Circuit 1990). 

See attachment 2, Table of Jurisdiction. 
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5 Duro v. Reina, 495 U.S. 676 (1990). 

See 25 U.S.C. § 1301 (2). What Congress gives, however, Congress can take away. 
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country. Unde r  the Genera l  Crimes Act, the federal  court  may  prosecute  such a 

crime, but Indians  who have been punished  by the tribe are excluded from the Act's 

coverage .7 

At present ,  t r ibal  c r iminal  jur isdic t ion over  Ind ians  in I nd i an  coun t ry  is 

complete, unless  federal  statute limits it. These limitations include major  cr imes as 

def ined in the Major  Crimes Act, 18 U.S.C.A. § 1153. 8 The Major  Cr imes  Act 

applies  to the crimes if commit ted by an Indian,  whe the r  or not the victim is an 

Indian or a non-lndian.  It is also likely that  tribes have concurrent  jurisdiction over 

Ind ian  perpe t ra tors  of these  crimes.  9 Double jeopardy  would not app ly  to dua l  

prosecutions, in that  jurisdiction comes from a different sovereignty. I0 

7 18 U.S.C.A. § 1152 states: "Except as otherwise expressly provided by law, the general laws of the 
United States as to the punishment of offenses committed in any place within the sole and exclusive jurisdiction 
of the United States, except in the District of Columbia, shall extend to Indian Country." 

This section shall not extend to offenses committed by one Indian against the person or property of 
another Indian, nor to any Indian committing any offenses in the Indian country who has been punished by the 
local law of the tribe, or to any case where, by treaty stipulations, the exclusive jurisdiction over such offenses is 
or may be secured to the Indian tribes respectively." 

8 18 U.S.C.A. § 1153 states: "(a) Any Indian who commits against the person or property of another 
Indian or other person any of the following offenses, namely, murder, manslaughter, kidnapping, maiming, a 
felony under chapter 109A, incest, assault with intent to commit murder, assault with a dangerous weapon, 
assault resulting in serious bodily injury, arson, burglary, robbery, and a felony under section 661 of this title 
within the Indian country, shall be subject to the same law and penalties as all other persons committing any of 
the above offenses, within the exclusive jurisdiction of the United States. 

(b) Any offense referred to in subsection (a) of this section that is not defined and punished by Federal 
law in force within the exclusive jurisdidion of the United States shall be defined and punished in accordance 
with the laws of the State in which such offense was committed as are in force at the time of such offense." 

9 Wetsit v. Stafne, 44 F.3d 823 (9th Circuit 1995); See also Clinton, Criminal Jurisdiction Over Indian 
Lands: A Journey Through a Jurisdictional Maze, 18 Ariz. L. Rev. 503 (1976). 

See also Patootas v. Colville Conferderated Tribes, 24 Ind. L. Rep. 6025 (Colv. Ct. App. 1997), which 
held that a criminal defendant convicted of crimes in both federal and tribal court could not receive time served 
in federal custody for his tribal sentence, since the tribal sentence came from an independent sovereign. 

10 United States v. Wheeler, 435 U.S. 313 (1978); see also State v. Marek, 736 P.2d 1314 (Idaho.. 
1987); Canby, William. American Indian Law; Page 160, 3rd Edition, West Publishing Croup, 1999. 



T h e  P o t e n t i a l  o f  J u r i s d i c t i o n a l  P r o b l e m s  

A. R e s t r i c t e d  L a n d  T i t l e s  

O k l a h o m a  poses  numerous  traps in the prosecut ion of some cases  that  

ex tend beyond  the obvious. The first is one un ique  to eastern Oklahoma: is restricted 
r .  

l and  a lways Ind ian  country? 

Unde r  the Act of August  4, 1947, Congress placed the restricted property held  by 

fu l l -b looded al lot tees of the  Five Civi l ized Tribes unde r  state law. 11 The types of 

i s sues  u n d e r  the law inc lude  sale of restr icted property, parti t ion, tax sales, and  

probate  issues.  For example ,  should a full-blooded Indian  parent  wish to dis inher i t  a 

child,  the  wil l  mus t  be  approved by an  Ok lahoma  District Court judge  in  order for 

the will  to be valid.  For a variety of reasons, the quagmire  of restricted land  rules has  

resul ted  in  restricted land  that  may  be  held  by any number  of people in an undivided 

interest.  However,  for the l and  to remain  in restriction, the owner  must  be  of one-half  

blood or greater.  12 Should  an  inher i t ing  person be of less than  one-half  blood, that  

und iv ided  interest  will  lose its restricted status and be  fee land, which  is taxable and 

can  be sold without  court approval.  This results in an  undivided land  interest  he ld  in 

restr ict ion by  tr ibal  member s  of one-hal f  blood or greater, held without  restriction b y  

tr ibal  m e m b e r s  of less t han  one-half  blood, and  held in  fee by  non- Ind ians  who have 

pu rchased  their  interest  from tax sale, or from non-restricted descendents ,  or through 

a couP-approved  sale from restricted interests. 13 

The potent ia l  is great, then. for hav ing  restricted tracts of Ind ian  land  which  are 

not  ac tua l ly  totally restricted.  If an  Ind ian  commits  a major  cr ime on this tract of  

11 See Act of August 4, 1947; 25 U.S.C.A. § 355 -357; 25 U.S.C.A § 375; 58 0.S. § 901 et seq. 

12 Id. 

. . r  

13 58 O.S. § 901. 



land, who holds jurisdiction? What  if it is a non-Indian perpetrator  agains t  an Indian 

victim? Would it mat ter  if the Indian  was of one-half  blood or greater? Section 1151 

(c) establishes that  if the Indian title has not been  extinguished,  the land is Indian  

country. However,  how much of the title must  be ext inguished before the land ceases 

to be Indian  country? Land held in restricted and non-restr icted undiv ided  interest  

carries a concurrent  level of ownership.  Can one characterist ic  be  ra ised above all 

others? Furthermore,  does the character izat ion of the l a n d  as=restricted become an 

invidious racial  classification? 

This case has only been addressed one time in Oklahoma.  In Cravat t  v. State. a 

Choc taw m a n  commit ted  a major  crime on res t r ic ted country.  W h e n  the  state 

b rough t  charges ,  the m a n  and  the Uni ted  States  a r g u e d  tha t  jur i sd ic t ion  lay  

exclusively in federal court. The Court of Criminal  appea ls  agreed,  noting that  only 

one seventh of an und/vided interest  was out of restriction.14 However ,  the Court  is 

silent as to the result ff the inverse were before them. 

There is a similar question regarding the adverse possession of restricted lands.  

Under  Oklahoma law, open and notorious possession of land for fifteen years  results 

in adverse  possession. Because restricted property can be adversely possessed,  15 the 

quest ion arises as to cr iminal  jurisdiction thereon.  If the land has  been  adverse ly  

possessed, but title has not changed,  does the land retain Indian country status? 

B. The Jurisdiction of "Extinguished" Reservations 

Some argue that the restricted land issue is moot, because all of eastern 

Oklahoma remains Indian country. Unlike the western tribal land, t6 the question 

14 Cravatt v. State, 825 P.2d 277, 1992 OK CR 6 (Ct. Cr. 1992). Under 25 U.S.C.A. § 355, land 
partitioned to a full-blooded Indian remains restricted, but land sold at partition loses all restrictions. See also 
Brown v. Stufflebea n, 187 F. 2d 347 lOth Cir. 1951 ). 

15 Unit£d Sf~es v. Fuston, 143 F.2d 7~'(10th 13ircuit, 1944)." 



of ex t ingu ishment  of the reservations of the five civilized tribes has never  been 

clearly addressed;  indeed ,  the issue was the Native American Law Student 's  

Association's NALSA) national moot court competition question in 1999. Usually, a 

terminat ion or ex t ingu i shment  occurs only if Congress makes a clear statement 

end ing  the reservation status of the land. 17 There has been  no clear statement 

end ing  the reservation status of eastern Oklahoma. If there is no other basis for 

te rminat ion ,  then  the Choctaw, Cherokee,  • Creek, Chickasaw and Semino le  

reservation lands remain  "Indian country." 

~Solem v. Bartlett provides the best review to determine ext inguishment .  18 

Under  ,~.C.IK, the Court first looked to the language of the statute, for "explicit 

reference to cession or other language evidencing the present and total surrender of 

all tribal interests. ''19 The Court stated that if such language existed, and if there 

was a commi tmen t  to compensa te  the tribe for the opened  land, an almost 

insurmountab le  presumpt ion favored ext inguishment.  2° If such explicit language 

was not present,  it was still possible to find ext inguishment ,  a l though such an 

implicat ion would not be easily found. Those factors included the manner  in which 

the transaction was arranged at thet ime,  the the subsequent treatment of the area by 

the respective governments, and the demographic consequences of the opening. 

16 See Tooisgah v. United States, 186 F.2d 93 at 97, (10th Circuit 1950), addressing Apache lands; Ellis 
v. State, 386 P.2d 326 (OkI.Cr. 1963), dealing with Cheyenne lands; Ex Parte Wallace, 162 P.2d 205 
(OkI.Cr. 1945), dealing with Comnache land; and Williams v. State, 393 P.2d 887 (OkI.Cr. 1964), dealing with 

• an unknown tribe. • 

17 Seymour v. Superintendent, 368 U.S. 351 (1962); Matlz v. Arnett, 412 U.S. 481 (1973); DeCoteau 
v. District County Court, 420 U.S. 425 (1975); Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977); and 
Solem v. Bartlett, 465 U.S. 463 (1984). • • 

18 Solem v. Bartlett, 465 U.S. 463 (1984). 

19 Solem v. Ba~lett,465 U.S:_463 at470 - 471 (1984). . . . . . . . . . . . . . . . . . . .  

20 Solem v. Bartlett, 46S U.S. 463 at 4 7 0  - 471 (1984). 

L 
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While there h~s been  no explicit l anguage  in Oklahoma,  the l anguage  of Solem 

provides pause  to htigators wishing to pursue this argument .  It states: 2I 

"We have recognized that who actually moved onto opened reservation lands is also 
relevant to deciding whether a surplus land Act diminished a reservation. Where non- 
Indian settlers flooded into the opened portion of a reservation and the area has long 
since lost its Indian character, we have acknowledged that de facto, if not de jure, 
dirninishment may have occurred." 

While no de jure diminishment  has occurred,  it would  be relat ively difficult, 

when  considering the entire region of the state, to demonstrate  that  the majority non- 

Indian population has not created a de facto loss of Indian character  to the area.  

While the Oklahoma courts have not directly addressed this issue, a recent case 

may well demonstrate how their decision would go. 22 In Manes v. State, Cherokee 

Indian Stephen Hanes was fined for catching two blue catfish in a city park 

bordering the Neosho (Grand) River in Miami, Oklahoma. The facts of the case were 

undisputed: Hanes is a member of the Cherokee Nation; the the city park in Miami 

was a former part of the Cherokee reservation; the land had been allotted to a 

member of the Cherokee Nation, and the Allottee had then conveyed the land in fee 

simple to the city of Miami. 

Mr. H a n e s ' s  a rgumen t  centered on whe ther  or not the river r ema ined  Ind ian  

country. The key subpoint  of this a rgumen t  was the navigatabil i ty of the river. If the 

river was  non-navigable,  then the city of Miami  would own the river a long the land 

to the center  of the stream. 23 If the river is navigable,  however,  the conveyance  of 

21 

22 

23 

Solem v. Bartlett, 465 U.S. 463 at 471 (1984). 

Hanes v. State, 1998 OK CR 74, 973 P.2d 330 (Okl. Cr. 1999). 

Hanes v. State, 1998 OK CR 74 at I 7,973 P.2d 330 (Okl. Cr. 1999), citing St. Paul & P.R. Co. v. 
Schurmeir, 19 L.Ed. 74 (1868) and Browfi v. Huger, 16 LEd. 125 (1858)': ...... 
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the river would not be a s sumed  and it would remain  Cherokee property. 24 

tha t  

This  i ssue  would  ini t ia l ly  appear  to be easi ly  resolved, as both parties st ipulated 

the  N e o s h o  River, at  the point  of the arrest; was  na~gab i~_  2s S i n c e - t h e  . . . . . . . . . .  

nav igab i l i ty  of the River was agreed upon, it would appear  that the river was Indian  

count ry .  However ,  the  Court  of C r i m i n a l  Appea l s  chose  not  to accep t  that  

s t ipu la t ion ,  a n d  b e g a n  a fac t - f ind ing  de n o v o  r e v i e w  t h a t  led  inexorab ly  to a 

de te rmina t ion  that  the river was not nav igable  and that the title had passed.  26 What  ..... 

is in teres t ing  in this opinion,  bes ides  that sudden  grant of authority as a f inder of fact 

that  the Court gives  itself, is that the quest ion of ex t inguishment  is never  raised, but  

rather, a s sumed .  27 

The Court  does not approach  the issue of whether  the l and  r ema ins  Cherokee 

ju r i sd ic t ion  regard less  of the nav igab i l i ty  of the river. 28 Granted,  the issue is not 

raised.  However,  in  the Court 's  new-found abili ty for de novo review, the absence  of * 

this issue is t roubl ing in  l ight  of the extensive history examined  in the opinion. 29 

The d i ssen t  by  Jus t ice  Lumpkin  is s trongly worded. He is par t icular ly  troubled 

by  two issues:  first, the  abil i ty of the Court to justify its de novo review (°'... a cancer  

24 Hanes v. Slate, 1998 OK CR 74 at ¶ 7, 973 P.2d 330 (Old. Cr. 1999), citing U.S.v. Holt Slate Bank, 
270 U.S. 49 (1922). 

25 Hanes v. Slate, 1998 OK CR 74 at ¶ 3,973 P.2d 330 (Old. Cr. 1999). On appeal, realizing the error 
of the stipulation, the Slate asked to be relieved of the stipulation. 

26 Hanes v. State, 1998 OK CR 74 at Dissent, ¶¶ 2 - 8 ,973  P.2d 330 (Okl. Cr. 1999). 

27 Hanes v. State, 1998 OK CR 74 at ¶¶ 22 - 25, 973 P.2d 330 (Old. Cr. 1999). "We do not address 
state regulation of fishing within (emphasis from the Court) Indian country, for those facts are not before us." 

_ . 

28 Hanes at ¶ 25, ¶ 27. 

29 Hanes v. Slate, 1998 OK CR 74 at 11 22 - 27, 973 P.2d 330 (Okl. Cr. 1999). 
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which has metastasized in this opinion."), 3° and second, by the Court's conjoining 

of tr ibal  history. 31 The problem with Hanes,  unfortunately,  is what  is not 

addressed, as well  as what  is. 32 

C.  D e p e n d e n t  I n d i a n  C o m m u n i t i e s :  A L o s t  C a u s e ?  

D e p e n d e n t  Indian Communit ies  have a long history in Oklahoma, primarily as 

housing clusters for Mutual Help and Occupancy (MHO) homes. 33 However, the 

issue of tribal criminal jurisdiction over the housing units has been destroyed by 

three cases from three different courts. The cases, Eaves, Adair, and Venet ie .  34 

restricted the definition of Dependent  Indian Communit ies .  The combined effect has 

been  to practically eliminate the Dependent  Indian Community in Oklahoma.  

By far the most devastating ruling is Alaska v. Native Villaae of Venet ie  T~bol  

G o v e r n m e n t .  118 S.Ct. 948 (1998). Vene t i e  establ ished two condi t ions  over any 

interpretation of a dependent  Indian community. First, the land must  be set aside for 

30 Hanes v. State, 1998 OK CR 74 at Dissent, ¶ 5 (Okl. Cr. 1999). 

31 Hanes v. State, 1998 OK CR 74 at Dissent, 11 6 - 7 (Okl. Cr. 1999). "In addition, the land at issue in 
that case (Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970)) was never allotted to tribe members by the 
Cherokees prior to the Act of April 27, 1906... The land at issue here was allotted." The issue of extinguishment 
is not raised by the dissent. 

32 It is an interesting aside to note that the attorney for Mr. Hanes was Chadwick Smith, who has just 
been elected the Principal Chief of the Cherokee Nation of Oklahoma, the second-largest tribe in the nation. If 
attorney Smith is willing to pursue an appeal when the penalty was a to~l of $20.00 in fines, Chief Smith may 
well prove to be a strong advocate for tribal rights. This case may be a harbinger of issues yet to be decided. 

33 As examples, see Lewis v. Sac and Fox Housing Authority, 1994 OK 20, 896 P.2d 503 (Okl. 1994); 
Housing Authority of the Seminole Nation v. Harjo, 790 P.2d 1098 (Okl. 1990); Eaves v. State, 1990 OK CR 
42, 795 P.2d 1060 (Okl. Cr. 1990); Ahboah v. Housing Authority of the Kiowa Tribe, 660 P.2d 625 (Okl. 1983); 
and Housing Authority of the Choctaw Nation v. Craytor, 600 P.2d 314 (Okl. 1979). 

34 Eaves v. State, 1990 OK CR 42, 795 P.2d 1060 (Okl. Cr. 1990);Alaska v. Native Village of Venetie, 
118 S.Ct. 948 (1998); and United States v. Adair, 111 F.3d 770 (10th Circuit 1998): 
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the use of Indians by the Federal government, and, second, the land must be under 

the superintendence of the Federal government. 3s The Supreme Court found that 

neither of these conditions were fulfilled in the Alaskan village, and, as such, the land 

In Oklahoma, two cases had reached the same conclusion prior to Venetie. In 

Adair, the Tenth Circuit found that a federal criminal prosecution improper of a . 

Cherokee living:in a MutualHelp and Occupancy home on a tract with~three other ...... - .... 

homes, in a traditional Cherokee area, surrounded by restricted land. The Court did 

not really reach the level of analysis in Venet/e. in that the Adair decision found that 

no community existed, in that the area had no stores, schools, or other elements of a 

town. 37 The absence of an obvious community was sufficient to defeat the federal 

charges. 

35 

36 

37 

The ~Eaves case was decided in 1990, and, until the Oklahoma Supreme Court .... 

issued its Lewis decision, represented a split in the way Civil and criminal A 
• g 

jurisdictions were considered in Mutual Housing clusters. 38 The Court of Criminal 

Appeals• found that the Osage  hous ing  authority cluster was  not a dependent  Indian 

c o m m u n i t y  b e c a u s e  the  tribal h o u s i n g  authority  was  incorporated  as a state : 

agency .  39 Because  the under ly ing  land was  owned by a state agency,  there was  no " ' ~  

tribal interest  directly involved.  4° 

Alaska v. Native Village of Venetie, 118 S.Ct 948 at 955 (1998). 

Alaska v. Native Village of Venetie, 118 S.Ct. 948 at 955 - 956 (1998). 

jurisdiction at a minimum over MHO homes. 

United States v. Adair, 111 F.3d 770 (10th Circuit 1998). 

38 Shortly after the Eaves decision, the Oklahoma Supreme Court ruled in Housing Authority of the 
Seminole Nation v. Harjo, 790 P.2d 1098 (Okl. 1990) that Mutual Help and Occupancy homes could be 
dependent Indian communities. In Lewis v. Sac and Fox Housing Authority, 1994 OK 20, 896 P.2d 503 (Okl. 
1994, the Court called the language of Harjo "plainly overbroad," and held that state courts had concurrent 

39 Eaves v. State, 1990 OK CR 42 at ¶5 7 -8, 795 P.2d 1060 (OkLCr. 1990). 

40 Eaves v. State, 1990 OK CR 42 at ¶ 7, 795 P.2d 1060 (Okl. Cr. 1990). A strong dissent by Justice 
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Any one of these cases el iminates the genera l  proposition of dependen t  Ind ian  

communi t ies  in Oklahoma.  Taken  as a group,  it is h ighly unl ike ly  that  such an  

a rgument  can be raised successfully. 41 

D. Jurisdict ional  Border Disputes  

Jurisdict ional  disputes  in Ok lahoma  are not l imited to state - tr ibal  disputes.  

Tribes have also chal lenged each other 's  jurisdiction in areas  where  boundar ies  are 

unclear .  In part icular ,  Shawnee ,  Oklahoma,  is a location whe re  tr ibal  frictions 

sometimes come to bear. Absentee Shawnee,  Citizens Band Pottawatomie, Kickapoo, 

and  Sac and  Fox jurisdictions, hous ing  units, and  tribal members  all coexist  in 

S h a w n e e ,  a n d  t r iba l  j u r i sd ic t ion  h a v e  b e e n  c h a l l e n g e d  by  o t h e r  t r iba l  

g o v e r n m e n t s .  42 These conflicts have the potential  to chal lenge  tribal  jurisdict ion 

for all tribes, not just the tribes in dispute. 

A possible solution to these chal lenges has been suggested:  cross-deputizat ion 

of tribal law officers between the tribes. After the Tenth Circuit i ssued its Ross v. Neff 

decision, 43 a valid concern existed about Indian country becoming a new "no man ' s  

land," much as the Cherokee Outlet was in the 19th century. To avoid this problems, 

most  tribes entered into cooperative cross-deputizat ion ag reemen t s  be tween  tribal 

officers and  county  or city law enforcement .  This e l iminated  the concern  about  

lawlessness,  and also served to increase ties between tribal and local government .  

Lane pointed out that the tribal housing authorities, while incorporated under state law, is designed as an arm of 
tribal empowerment. (Dissent at ¶ 4). 

41 However, some tribal courts, among them the Kaw and the Absentee Shawnee, have held that they 
have exclusive jurisdiction over MHO housing cases. 

42 Similar shared areas of jurisdiction exist in Anadarko, the Ponca City area, and Miami, Oklahoma. 

43~.. Ross v. Neff, 905 F.2dl  349 (10th Circuit 1990). ' ........ ~ 
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Cross - deputization be tween tribes would solve the immediate challenge of 

shared jurisdiction, and might serve to limit tribal friction in this area. 

E. C o u r t  o f  I n d i a n  J u r i s d i c t i o n  - D o u b l e  J e o p a r d y ?  

As noted, it is likely that tribes have concurrent jurisdiction over Indian 

perpetrators Of cr imesthat  the federal goVernmentc0uld prosecute Under theMajor  ~ . . . .  

Crimes A c t .  44 In t h i s  situation, double jeopardy would not apply to dual 

prosecutions,  in that  jurisdiction for each would come from a different 

sovereignty. 4s 

As tribal prosecutors become more aggressive about this type of prosecution, an 

issue has been suggested that may subject some prosecutions to the double jeopardy 

rule of the United States Constitution. Oklahoma is an amalgam of true tribal Courts 

and Courts of Indian Offenses..The latter, also called "CFR Courts," are operated by 

Bureau of Indian Affairs funds and personnel. Because the funding and court rules 

come from the Department of Interior, is the spectre of double jeopardy raised in a 

dual prosecution? 

Although this particular issue has not been litigated, Federal courts have agreed 

that Courts of Indian Offenses, while possessing federal administration, operated 

based on the sovereignty of the tribe. 46 The Court in Tiller v. Luian stated that CFR 

44 Wet.sit v. Stafne, 44 F.3d 823 (9th Circuit 1995); See also Clinton, Criminal Jurisdiction Over Indian 
Lands: A Journey Through a Jurisdictional Maze, 18 Ariz. L. Rev. 503 (1976). 

See also Patootas v. Colville Conferclerated Tribes, 24 Ind. L. Rep. 6025 (Colv. Ct. App. 1997), which 
held that a criminal defendant convicted of crimes in both federal and tribal court could not receive time served 
in federal custody for his tribal sentence, since the tribal sentence came from an independent sovereign. 

45 United States v. Wheeler, 435 U.S. 313 (1978); see also State v. Marek, 736 P.2d 1314 (Idaho 
1987); Canby, William. American Indian Law; Page !60, 3rd Edition, West Publishing Group, 1999. 

46 Williams v. Lee, 358 U.S. 217 (1959); Tillet v. Lujan, 931 F.2d 636 (10th Circuit 1991); Collifflower 
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Courts, while having some characterist ics of an agency  of the federal  government ,  

"also funct ion as tribal courts; they consti tute the judicial  forum through  which  the 

tr ibe can  exerc ise  its ju r i sd ic t ion . . .  ''47 If the court  is an arm of the tribe, its 

sovere ignty  or iginates  with the tribe, not  the federal  adminis t ra t ion .  48 It would 

appear  that  an a rgument  claiming double jeopardy would be unl ikely to prevail,  but  

the issue has not been addressed by a court. 49 

C o n c l u s i o n  

Crimina l  ju r i sd ic t ion  in Ind i an  count ry  is diff icult  to d e t e r m i n e  at  best .  

O k l a h o m a ' s  un ique  Ind i an  s t ructure  and  status add  layers  of n u a n c e  to the  

cha l l enges  that  normal ly  face tribal and  Federal  Ind ian  law judges .  The issues  

discussed in this paper  are by no means  resolved or certain. Jur isdict ion remains  a 

sword of Damocles in many  cases before tribal and federal courts. 

v. Garland, 342 F.2d 369 (gth Circuit 1965); "l'illet v. Hodel, 730 F. Supp. 381 (W.D. Old. 1990); Learned v. 
Cheyenne-Arapaho Tribe, 596 F. Supp. 537 (W.D. Old. 1984); U.S.v. Clapox,35 F. Supp. 575 (D. Ore. 
1888). 

See also U.S.v. Wheeler, 435 U.S. 313 (1978) and Takes Gun v. Crow Tribe of Indians, 448 F. 
Supp. 1222 (D. Montana 1978). 

47 Tillet v. Lujan, 931 F.2d 636 at 645 - 646 (10th Circuit 1991). 

48 Id. 

49 See Tillet v. Hodel, 730 F. Supp. 381 at 382 - 383 (W.D. Okl. 1990), cited with approval in Tillet v. 
Lujan, 931 F.2d 636 (10th Circuit 1991), finding that the establishment of CFR Courts are valid exercises of 
federal authority, and that federal courts should not, asa 'matter of comity~ intervene unless" tribal court 
remedies have been exhausted. 
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I N D I A N  c O U N T R Y - J U R I S D I C T I O N A L  ISSUES 

fA~  Reservation Land: . . . . . . .  

I N o  formal reservations in Oklahoma; 

II Lands held in Trust for Tribal use; 

Oklahoma Tax Comm'n v. Citizen Band Potawatomi Tribe, 
. . . . . . . . . . . . .  . . . . . . . . . . . .  498 U.S. 505, t l l  S.Ct. 905 (1991). 

United States v. John, 437 U.S. 634, 98 S.Ct. 2451 (1978). 
Oklahoma Tax Comm'n v. Chickasaw Nation, 

515 U.S. 450, 115 S.Ct. 2214 (1995). 
Cheyenne-Arapaho Tribes v. State of Oklahoma, 

618 F.2d 665 (10th Cir. 1980). 
Langley v. Ryder, 778 F.2d 1092 (5th Cir. 1985). 
United States v. Azure, 801 F.2d 336 (8th Cir. 1986). " 

(B~ Deoendent  Indian Communities: 

District Court decision in United States v. Adair, CR-95-03-S (Eastern District 
Oklahoma) and, United States v. Blair, CR-95-14-S (Eastern District of 
Oklahoma). 

(C ~ Allotments: 

Oklahoma Indian Land Titles Annotated, Semple. 
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On June 9, 1995, Hollis Earl Roberts was charged in the United States District 

Court for the Eastern District of Oklahoma with two counts of aggravated sexual abuse in 

................ virlafi~n 6fTSU.S.C.~ ~2241 ;:one:countofsexualabuse,-in violationofl 8 U.S.C. 

§ 2242, and five counts of abusive sexual contact, in violation of 18 U.S.C. § 2244. At all 

relevant times, Mr. Roberts was Principal Chief of the Choctaw Nation of Oklahoma, a s  

well as a member of the tribel and thethreevictims-were employees and members of the--~- . . . . . . . .  -.. 

Choctaw Nation. A jurytrial began on June 2, 1997, and four day.slater,,the j.uryfound. , .... _~ .... i 

Mr. Roberts guilty on three counts. The district court ordered Mr. Roberts detained • - . - - .  . _ : . ~ 2  

pending sentencing, and la!~. sentenced, him to..three..c~ncur~ntpriso_n..te .rms " ,: Mr . . . . . . .  .. -::.:.-. ~... :: :.... 

Roberts '  motion in the district court challenging jurisdiction under 28 U.S.C. § 2255, as 

well as his motion with this court seeking to stay this appeal, have been denied. On 

appeal, Mr. Robert~argues the d is~ct  court lacked subjectmatter-jurisdiction because• the . .  

alleged offenses did not. occurin Indian Country; the governm_em fai!e~.. ,to proyc.an., --_ ...-.:-:.i,., : . :  

essential element of  the offense, namely, that the offense occurred in Indian Country; the 

district court improperly admitted testimonial evidence; the prosecutor engaged in 

improper conduct; and the district court improperly applied the sentencing guidelines. 

Exercising jurisdiction pursuant to28 U.S.C..§ .1.2.9! and 18 U.s.c.  § 3742, we affir m a! 1 
• ; : • .  

aspects of the conviction and sentence. 

. . . . . .  • - ,  . . . . .  ~. ~ . . . . . . .  . . . . . .  - . I .  o . . . . . , . .  . . . . . . . .  , . . : ~ . .  ~ , . : , , ~ , - ~ , ~ , _ , ~ . ,  ~ . ,  . . . . . . . . . . . .  , : ~  . ~ . ~ •  
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Mr. Roberts served as Principal Chief of the Choctaw Nation of Oklahoma for 19 

years, holding "the supreme executive power of this Nation. )) Constimtio)) of the 

(~hoctaw Nation of 0klahoma, art. VI, § 1. The Constitution further provides the Chief 

"shall fix and prescribe salaries and allowances for all elected or appointed officials and 

employees of the Choctaw Nation except the members of 'he  Tribal Council and the 

Tribal Court, )' id. at art. VII, § 3, and "shall have the power to remove any official 

appointed by him except for members of the Tribal Court and the Tribal Council." l g  at 

art. VII, § 8. Trial testimony established the Choctaw Nation payroll was $22 million per - 

annum; the total annual income ofthe tribe was $125 million; and the Chief's salary was 

$120,000 plus benefits in 1995 . . . . . .  

At trial, more than ten women, all members and employees of the Choctaw Nation, 

described howl during his tenure as Principal Chief, Mr. Roberts forced unwanted sexual 

acts on them, usually in his office at the Tribal.Complex:,-Ang¢lla Jean Gilbe~Misty--~ ........ ~- ... . . . . . . . . .  

Grammar, and Kobi Dawn Russ testified to specificacts of  abusive sexual- contact and .......... 

aggravated sexual assault, and the other women testified to extrinsic acts. The defense 

presented seven witnesses, all tribal employees, to support the defendant's theories the 

women had engaged in consensual sex with Mr. Roberts or their allegations were part of 

a political ploy to unseat him as Principal Chief. The jury returned guilty verdicts on 

Count I, abusive sexual Contact againstAngella'Jean Gilbert, inviolati0n fif 1 $ U.S.C; " : • 

§ 2244; Count II, aggravated sexual abuse against Ang..ella Jean Gilbert, in violation of 

3 



8 U.S.C. § 2241(a)(1); and Count VI, abusive sexual contact against Kobi Dawn Russ, 

n violation of 18 U.S.C. § 2244; and not guilty verdicts on the other four counts. 

The charged conduct occurred at the Choctaw Nation Tribal Complex, a property 

~hich is owned by the United States in trust for the Choctaw Nation. The Major Crimes 

Act, 18 U.S.C. § I 153, confers on the United States=eXclusive jurisdictionover ~:ertain - 

. . . ,  

offenses, including those alleged against Mr. Roberts, committed in Indian Country, and 
• . . , . - , .  ~ . . . .  - . .  - . . . : .  = 

the district court accordingly premised jurisdiction in this case on its finding the alleged 

- , °  

criminal acts occurred within Indian Country. Although his counsel acknowledged a t  
: .  . r -  . . . . .  . :  . . . . . .  - . . .  . . " .  . . . . . . . . . . .  ~ . . . ' : : "  . . .  - . .  ~ . . .  

oral argument the United States owns the Tribal Complex property, Mr. Roberts 
- . /  > . 

contends trust status does not suffice to establish Indian Country; certain irregularities 

invalidated the process by which the Department of the Interior attempted to take the 
. . . . . .  - - _ - - . - _ - _  - - -  - . -  - = - -  . . . . . . . . . . . . . .  . -  . . . . . . . . . . . . . .  : . . :  . . . . . . . . . . .  

land into trust; and the Secretary o f  the Interior (Secretary.) lacks authority to take this, or 
. . . . . . . .  - . . . .  : - - "  . . . . . . . .  : :  . . . . .  - . . . . .  i . . . . . .  " . . . . . . . . . .  

any land, into trust for an Indian tribe. The district court found these arguments 
. . . . . . . . . . . .  ° . .  . . °  

unpersuasive, as do we. 

We review de novo Mr. Roberts' several challenges to the district court'sexercise 

of jurisdiction, see United States  I,. Brown,  164 F.3d 518, 521 (10th Cir. 1998), and first 

consider his most fervent argument that the property's trust status does not establish 

Indian Country. With exceptions not relevant to this case, 18 U.S.C. § 1151 defines 

Indian Country as: 

4 



(a) all land within the limits ofany Indian reservation under the jurisdiction 
of the United States Government, notwithstanding the issuance of any 
patent, and including rights-of-way running through the reservation, (b) all 
dependent Indian communities within the borders of the United States 
whether within the original or subsequently acquired territory thereof, and 
whether within or without the limits of a state, and (c) all Indian allotments, 
the Indian titles to which have not been extinguished, including 
rights-of-way running through the same. 

Mr. Roberts argues here, as he did below, the Tribal Complex satisfies none of the 

three categorical definitions of Indian Country. Following Mr. Roberts' motion to 

dismiss for lack of subject matter jurisdiction, the district court helda hearing. The 

government presented the testimony of Tom Williams, Director of Real Estate Services 

for the Choctaw Nation;Glendei"Rushing,-B~anCoun~ ~esgK gdMary Downing~ 

Realty Specialist for the Bureau of Indian Affairs (BIA). Mr. Roberts presented the 

testimony of Dennis Spdngwater, Acting Deputy Area Director for the BIA. Based on 

their testimony, the district court derived the facts summarized here. 
- ~ . .  ~ . . . . . .  - . ~ . - .  2 . ~ - ~ . :  ~ - . ~ - - ~ . ' . ~  . -  ~ - . ~ 2 - "  . . . .  . . . . .  

The Choctaw Nation Tribal Complex se~es as headquarters of the Nation,.and. 

between sixty and seventy employees work there. In addition to the various 

administrative functions conducted at the headquarters, the Choctaw Nation operates 

bingo games on the Tribal Complex property. The building is located in Durant, 

Oklahoma, and formerly housed the Oklahoma Presbyterian College for girls. In 1976, 

the property was deeded to the United States of  Americain trust for the Choctaw Nation 

of Oklahoma so long as the premises are used for the purposes of the Choctaw Nation. 

" 5 



See United States i,. Roberts, 904 F. Supp. 1262, 1264-65 (E.D. Okla. !995) (conducting 

an extensive review of  the chain of  title). The Red River Valley Historical Association 

.... -operatesi tsheadquarters  andmuseum~in:buildingslocatedatthe_Tribal~Complexp_u~_u_ant ~-.~ --.i ..... ._-=_. 

to a lease with the Choctaw Nation. Since 1976, both the BIA and Choctaw Nation have 

treated the property as trust land, as has the State of  Oklahoma which considers it beyond 

the state 's  taxation jurisdiction and does-nbt list :it on-the Statead val0rem tax rolls: See ............... . 

id. Based on the evidence and the Indian Country case law, the district court held this 

trust land, even though not a formally declared reservation, was Indian Country. See ~1. 

at 1265-68. We believe the court 's  comalusionwas well-founded.in precedent. ........ 
~ . - - ' 7 . ' :  " ~--" " ' : '  - ~ . - . . ' "  . ' . ~ " ' . .  : -  " . . m .  : - . - . .  

The United States '  acquisition ofthe-TribalComplex property in trust for the - 

Choctaw Nation occurred pursuant to the Indian Reorganization Act (IRA) which 

provides,  in part: ,- - -. . . . .  
- ~ • . . . _ "  - . ~  , - : _ ~ . ~ . : . . : . :  : . - - : . : . - . - : - . ~ - - - : . . :  ~ . - . - - - _ . :  - . . - :  . . . . . . . . . .  - . . . .  

. The  Secretary of the Interior is hereby authorized, in . 
his discret ion, to acquire, through purchase, relinquishment, . . . .  ~--.-. . . . . . . . . . . . . .  -- 
gift, exchange, or assignment, any interest in lands, water 
rights or surface rights to lands, within or without existing 
reservations, including trust or otherwise restricted allotments 
. . .  for the purpose of  providing land for Indians. 

o e . . 

Title to any lands or rights acquired pursuant to 
s e c t i o n s . . .  465 [and others] shall be taken in the name of the 
United S t a t e ~ n  trust for the Indian tribe or individual Indian 
for which the land is acquired, and such lands or rights shall 
be exempt from State and local taxation. 

: . . . . . . . . . .  : . .  "- - [ - " . : . ' . . i : ' . ' 7 - - _ . ' / _ .  : 
- . -  . 
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25 U.S.C. § 465. The Supreme Court has had several occasions to comment on the 

jurisdictional status of tribal trust land. In Oklahoma Tax Comm'n v. Citizen Band 

Potawatomilndian Tribe, 498 U.S. 505, 511, 111 S. Ct. 905, 910 (1991), the Supreme 

Court held the tribe's sovereign immunity from state taxes applied to cigarette sales on 

tribal trust land, even though that land did not constitute a "formally designated 

'reservation.'" The Court explained: 

The State contends that the Potawatomis' cigarette sales do not, in fact, 
occur on a "reservation.".. .  [No] precedent of this Court has ever drawn 
the distinction between tribal trust land and reservations that Oklahoma 
urges . . . .  We [have] stated that the test for determining whether land is 
Indian country_does not turn upon whether that land. is ~nominated '~tmst ~: 
land" or "reservation." Rather, we ask whether the area has been" 'validly 
set apart for the use of the Indians as  such, under-the superintendence of  the . . . .  
Government.'" 

Id. (citing United States v. John, 437 U.S. 634, 650, 98 S. Ct. 2451 (1978) (Major 

Crimes Act provides a proper basis for federal prosecution of a crime occurring on lands 
• . . . ~ : . : :  . . . . .  ~ . .  - . . . . . . . . . . . .  - . ,  

held in trust by the federal government for the benefit of the Mississippi Choctaw 
. .  . : . - ,  . ' : : .  : . . . - '  . . . . .  . ~  , . . : . . .  ~ , . #  • , .  . .  , - . . . . . . . .  . 

Indians))t; see also Oklahoma Tax Comm 'n v. Chickasaw Nation, 515 U.S. 450, 453 

n.2, 115 S. Ct. 2214 (1995) (Oklahoma may not apply its motor fuels tax to fuel sold by 

the tribe in Indian Country and ""Indian country' as Congress comprehends that term, see 
• • . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  . . .  . , . . .  . . 

18 U.S.C. § I 151, includes formal reservations and informal reservations, dependent 

- " - ' " :  . . . . . . . . . . . . . . .  - . . . - : - ~ . ' - . - ' ~ .  " 2 " . - . : - " . : ~  ". ' . - = ' . " - "  " :  : ' -  . . . . .  - . ' : . .  = ' '  i " ~ : . ' : "  

~ . . . ~ .  ~ . _ . . - ' ; .  - . ~ .  ~ . ) _ : , : U , . '  ' , ~ - . , ,  " . .  - - ' . . ' ' . ~ -  - ' , - ' ~ -  ~ : -  . . . .  " . . . . . . .  , . . . . . . . . . . . . .  

In UnitedStat~ v. John, 437 U.S. 634, 649,98 S. Ct 2451 (1978), the land in..'. . . . . . . . .  : .. 
question had been proclaimed a reservation at the time of suit rendering this discussion 
of  the status of land held in mint dicta. . . . . .  



Indian communities, and Indian allotments, whether restricted or held in trust by the 

United States."); Oklahoma Tax Comm'n I,. Sac and Fox Nation, 508 U.S. 114, 123, 

I 13 S. Ct. 1985 (1993)-("Oiir C-as~g make-¢learthat atribal memberneed:not live_on a ......... 

formal reservation to be outside the State's taxing jurisdiction; it is enough that the 

member live in Indian Country. Congress has defined Indian country broadly to include 

formal and informal reservations, dependent Indian Communities, arid Indian~allotments, 

whether restricted or held in trust by the United States."). 

Applying these Supreme Court cases, we believe official "reservation" status is not 

dispositive and lands owned by the federal government_in_t~S., t for indian tribes are Indi_an " 

Country pursuant to 25 U.S.C. § 1151. See.Cheyenne:ArapahoTribes.s, .  S_tate_of . 

Oklahoma,  618 F.2d 665,668 (10th Cir. 1980) (state hunting and fishing laws do not 

apply on trust lands located within a disestablished reservation because "lands held in 

trust by the United States for the_ :-Tribes.arelndianCountry within _thcm eftningof::, ,::... 

§ 1151 (a)")2; Langley~g Ryder, 7"/8 F.2d 1092, 1095 (Sth Cir. 1985) (affirming the 

district court's exercise of federal criminal jurisdiction because "whether lands are merely 

held in trust for the Indians or whether the lands have been officially proclaimed a 

reservation, the lands are clearly Indian country"); United States i,. Azure,  801 F.2d 336, 

• ~ . "-. - . . . .  

8 

2 In Cheyenne-Arapaho Tribes ~_ Stme :of.Qklahqma_, _.6.18 F.2d 665, 668 (l.0.th ........... ~. 
Cir. 1980), we observed, "the SolicRor-for the Interior Department ruled that lan d ....... ~... 
acquired for the Cheyenne-Arapaho:Tribes- _under4he.Oklahomadn. "dian_We!fare.Agt.had.!:........~..~... 
reservation status," but we did not state the Solicitor's ruling was necessary to our 
holding the trust lands were Indian Ct'untry. 



339 (8th Cir. 1986) ("Indian trust land, although not within the boundaries of the Turtle 

Mountain Reservation, can be classified as a de facto reservation, at least for purposes of 

federal criminal jurisdiction ,);3_see also_Santa Rosa B a n d  o f  lndians v. Kings County, 

532 F.2d 655,666 (9th Cir. 1975) ("We are confident that when Congress in 1934 

authorized the Secretary to purchase and hold title to lands for the purpose of providing 

lands for Indians, it understood and intended such lands to be held in the legal manner 

and condition in which trust lands were held under the applicable court decisions free of 

s t a t e  r e g u l a t i o n . " ) . .  . . . . . .  " . . . . .  . . . .  " : . . . . . . . . . . . . . . . . . . . .  - -  . .  _ . .  
° . . .  - 

In Buzzard I,. Oklahoma Tax Comm'n, .992 F.2d 1073, 1076-77 (10th Cir. 1993) 

(affirming the district court's decision land the United Keetoowah Band purchased and. ' . . . . . . . . . . .  

owned in fee simple with a restriction against alienation was not Indian Country), 
. . -  . . . . .  • . - . 

referenced by both the government and Mr. Roberts, we discussed how trust statuScan .. 
-- : " : - ,.:'-'::-:r..- ~.':-:~ ~'~Z-" -~." _':.-.:-.:-'-'-": .... --- .... " . . . . . . . . . . . . . . . . . . .  - .... "- .... 

demonstrate both federal set.aside and superintendence~ Relying=on: the hokling-in.Unit~: :--.- ~' :. -.. 
. . . . . . . . . . . . .  " . . . . . . . .  . , : ~ . 2 " . ' _  . - ' . : " . .  ~ .  . 2  . . . .  

States v. McGowan,  302 U.S. 535, 539, 58 S. Ct. 286 (1938), that Reno Indian Colony 

3 The Eighth Circuit also observed, "[i]t is well established that the actions of the 
federal government in its treatment of!ndian land can create a de facto reservation, even• 
though the reservation was not created by a specific treaty, statute, or executive order." 
United States v. Azure,. 80.!. F.2d 336, 338 (8th Cir. 1986). -The Eighth Circuit has not • - . .  :.... 
always followed Azure, although it recognizes the precedent. See United States i,. 
Stands, 105 F.3d 1565., 1.5.'/5--& n.3 .(8th, Cir.- I997.~-,For~urigli~.u.'on~ p...urposes,~t~ibal .. -i:.,.. :.. :. =. - ..... 
trust land beyond the boundaries of a reservation is ordinarily not Indian country . . . .  In 
some instances, off-reservation tribal trust land may be considered Indian country (citing 
Azure)."). 
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had been set aside by the government for the use of Indians because it was purchased by 

the United States for the purpose of providing lands for needy Indians, we explained: 

. . . . .  . . . . . . . . . . . . .  ~ - $ i ~ n - i l a i l y , ~ s ~ f l a n d ~ i s - s e t a p a r t f o r  theuse~oflndians bythe~fede~l . . . . . . . . .  

government because it can be obtained only by filing a request with the 
Secretary of the Interior, 25 C.F.R. § 151.9 (1992), who must consider, 
among other things, the Indian's need for the land, id. § 151.10(b), and the 
purposes for which the land will be used, id. § 151.10(c). Ifthe request is 

. . . . . .  approved, the United States holds the land as trustee. Id. § I 5 1 . 2 ( d ) .  T h u s ,  

land is "validly set apart for the use of indians assuch" only if the federal - . . . . . . . . . . . . . . . .  

government takes some action indicating that the land is designated for use 
by Indians. 

Buzzard,  992 F.2d at 1076. We believed trust status could also meet McGowan's 

superintendency requirement:- . . . .  _ : " .  ~:--~;,-: . . . . .  : .  . . . . . . . . . . .  -.~ ~ . . - : ~ : .  _:: . :. =.:~i. ..~ . . . .  _..- " . -  -~ . . " . .  ~7. 

Id. 

Superintendency over the land requires the active involvement of thc~ 
federal government. This involvement was shown in McGowan by the . 

federal government's retention of title to the land and its regulation of 
activities in the Colony. 302 U.S. at 538-39, 58 S. Ct. at 287-88. The 
United States also holds title to trust land, although•only as trustee. In " . . . . .  

a d d i t i o n ,  before agreeing to acquire trust land, the Secretary must consider 
several factors i n c l u ~ e a u t h o r ' ~  ~ r t h c  ~ c t i g ~ : : / d .  § ! 5 ~ ! . ! O ( a ) , ~  ~ . i : _  ~ . . : . - . : . ~  . ~  i. 

the impact on the state resulting from the removal of the land from the tax 
rolls,/d. § 151.10(3), and jurisdictional problems that might arise, id. 

. . . . . . . .  .. . . . . .  ~ ' i " -  

§ 151.10(f). These requirements show that, when the federal government 
agrees to hold land in trust, it is prepared to exert jurisdiction over the land. 

Notwithstanding these Supreme Court and Tenth Circuit preceden t , Mr. Roberts 

. . . .  , ° 

r 

. L  . 

r . 

cites State o f  Alaska v. Native Village o f  Venetie, 522 U.S- 520, 118 S. Ct. 948(1.998), in 

. . . . . . . . .  support of his position trust.lan~ p~...no.Lln~l'_tgn~,C. OUn._t~_y: .I~. y e n ~  thg.~Q~rt_b~d.3.~ ~: ~ ~,: . . . . . .  .~ . 

decide whether former reservation lands, conveyed to a Native corporation and then to the 

1 0  

. . . .  - - k ° _  ~ . . . . . . . . . .  



Native Village of Venetie in communal fee simple pursuant to the Alaska Native Claims 

Settlement Act (ANCSA), 43 U.S.C. § 1601, could be considered Indian Country under 

18 U.S.C. § 1151, thereby permitting the t r i~  to tax non-Indians doing business on the 

lands. S e e  id. at 951-52. Because the lands were neither a reservation nor allotment, the 

question was whether they constituted a dependent Indian community. See id. at 953. 

The Court announced for the first time a two-part test for dependent Indian community, 

stating, "[we] mus t . . ,  conclude that in enacting § 115 l(b), Congress indicated that a 

federal set-aside and a federal superintendence requirement must be satisfied for a finding 

of a 'dependent Indian community,'' Id. at 954: According to_the Court, the language of .... ~ • - 

the ANCSA clearly showed Congresshadno intention to Set aside-or superintend the .... 

lands at issue: therefore, Venetie was not a dependent Indian community. S e e  id. at 955- 

5 6 .  . . ~ i -  . : . "  _ : . _ -  - " .  - . . - _ :  . . . - .  : _ _ ~ . ' . . . ~ - :  ' ~ - . ~ . ~  . . : : . . .  . . . . . . .  • - : - : ~ - . .  

We must first obserce thefactual diffeFences distinguishing Venet ie  f rom the . . . . . . . . .  ~ 
.. .~ . . . . . . .  .~.. .~ . . . .  - . " . . . . .  " . . . . .  

present case. Whereas the Choctaw Tribal Complex is owned by the federal government 

in trust for the Choctaw Nation pursuant to the IRA, the disputed land in Venet ie  was  

owned in communal fee simple by an Indian tribe pursuant to the ANCSA. In Venetie,  

there was no possibility the lands could qualify as a reservation under 25 U.S.C. 

§ 115 l(a) because the ANCSA had explicitly abrogated its reservation status, see  id. at 
...~: .- . . . . . . .  , ...... ! ..... ~...-:':-:~'~-. ~.: ..... . ". ~....~ :," ..... .~...-." 

953, whereas here the lRA~authorizes-the'l~retary~toacquire:lands~-tr~t *for tribes, 
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and contemplates the Secretary may officially declare •them to be reservations. See 25 

U.S.C. § 467. 4 

. . . . . . . . . . . . . . . . . . . .  :Further, we f ind ha-Venetie n-eith=e-fa=di:-61arati0n~that:tribal=trustlands: are:n_ot . . . . . . . .  : ........... - ..... 

Indian Country for purposes of criminal jurisdiction, nor a repudiation of the Court's 

prior discussions of "informal" reservations. The test Justice Thomas announced for 25 

U.S.C. § 1 ] 5 ](b) Indian Country (dependent Indian community) in Venetie does 

correspond with the factors Chief Justice Rehnquist articulated in Potawatomi as . . . . . . .  :~ / 

establishing Indian Country under 25 U.S.C. § 115 l(a) (reservation) when there is no. 

formal reservation. In both instances, the:Court looked for federal-set as.ideand:.. .... ~.. ~.: _._:..: : . . .  

superintendence. See. V enetie~ 1-1-8-S.. Ct. at 953 ;5..Potawatomi, 498.U.S.at-51 I. -Thus, 

the relationship between informal reservations and dependent Indian communities is not 

entirely clear under current case law. But:based on JUstice Thomas' holding; . . . . . .  .. :: -:: -. :: : 

4 As discussed above, however, of f ic ia l  declaration o f  reservation status is not 
necessary for the property ' to be treated as Indian Country under. 25. U.S,C. §..I 15 I.- . ......... 
Rather, as the Supreme Court has said, it is enough that the property has been val idly set 
apart for the use o f  the Indians, under federal superintendence. See Oklahoma Tax - 
C o m m ' n  v. Citizen B a n d  Potawatomi Indian Tribe, 498 U.S. 505, I l I S. Ct. 905  
(1991). 

s Although the facts Supporting "set-aside" and "superintendence" appear to b e  .. . . . .  
case sensitive, Justice Thomas further explained, "the federal set-aside requirement 
ensures that the land in question is occupied .by an 'Indian community'; .the federal 
superintendence requirementguarantees that thdIndian community is sufficiently 
"dependent' on the Federal Government that ~ e  Federal Government and t~, .,]ndians .. ... . 
mvolved ,  rather than the States, are to exercise pr imary jUHg---~tctton•over the land i ia -  .... --~. . . . . . . . .  
question." See State o f  Alaska  i,. Native Village o f  Venetie, 522 U.S. 520, 118 S. Ct. 
948, 955 (1998). 

! 
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"[dependent Indian community] refers to a limited category of Indian lands that are 

neither reservations nor allotments," Venetie, 118 S. Ct. at 953, and the Court's earlier 

pronouncements such as, "Congress has defined Indian country broadly to include formal 

and informal reservations, dependent Indian communities, and Indian allotments, whether 

restricted or held in trust by the United States," Sac & Fox, 508 U.S. at 123, we believe 

both dependent Indian communities and reservations, whether formal or informal, 

continue to exist under 25 U.S.C. § 1151 and Supreme Court jurisprudence. 

We need not further expound on the Supreme Court's cases in this area because, 

no matter which categorical label we choose to affix, the p .roperty in this~case, owned by 

the United States in trust for the Choctaw Nation, is Indian Country, particularly in light 

of the district court's findings the Tribal Complex property was validly set-aside for the 
. . . . . . .  ; . . . .  ! - . .  " . . . .  ~" ~ .  - - . . . . . . .  . . L . . 2  - 2  . - .  

tribe under the superintendence of the federal government. We will now turn to these 

findings as we addrrss Mr. ~Robert's bbn'tentions the;tms~-process-was,impr0perly:.~-.~:,: ~: =-== - - - -  

executed and the Secrefaw larRs~authority to take lands into tnist for tribeg. . . . .  

As the district court noted, when trust land is acquired, the federal government 

must take "some action indicating that the land is designated for use by Indians." 

Roberts, 904 F. Supp. at 1266 (citing Buzzard, 992 F.2d at I076). In Buzzard, we 

outlined the procedure the Secretary uses to acquire land in trust. Although the 

regulations discussed in Buzzard were not in effe.ct in1976.when the federal gov.emment _ ,.:_. 
. . . .  : ' • - " ' -  . . . . . .  " T . . - '  . ' - r Y . - - - - : " - :  . . . . . . . . . . . . . . . . . . . . . . . . .  - L ' ~  " ' ~  : 

acquired.the Tribal Complex p rop,erty in trust for the Choctaw Nation, the testimony of 
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Mary Downing, Realty Specialist for the BIA s revealed that in 1976 the BIA followed 

substantially the same procedures as those currently codified at 25 C.F.R. 

~'-:: .......... §§ 131.12~|5]-_1:4. :SidRbbe~i, tS~9OitF~Siipp~ a t  I268_Claimi~g the~government failedto~- ~- . . . . .  : 

follow even the informal procedures when the Tribal Complex property was purchased in 

trust in 1976, Mr. Roberts points to various deficiencies -- for example, the transaction 

was approved after the deed had been executed and filed of  record, the approved warranty 

deed was never filed and returned to the BIA, and the transaction was completed before . . . . . . . . . . . . .  

the BIA ordered a title opinion. 

The district court, however, engaged in a detailed review of the process by which 

the.land was taken into trust,and found: 

On August 8, 1976, the Superintendent for the Talihina office of the BIA 
received a request from the Chief of the Choctaw Nation to accept the tribal 
complex property in trust. Enclosed with this request were.a current . . . .  ~ " . .  
abstract, a title opinion froma private attorney, a contract for sale and - .-. . . . .  :. : , . .  : i .  
proposed leasi:,:tlie-Choctaw Nation's statement ofthe reasons for-the i- :~ :"-:-:i"- ;~:.. :;.:.-- =.--. _-.: 
acquisition, and other documents related to the transaction. These ~ 

documents, as well as atitle opinion -from the field solicitor, were - .... :~ .-:- 
forwarded to the Area Director, who approved the purchase of  the tribal 
complex property in trust for the Choctaw Nation on August 25, 1976. 

ld. The court also agreed with the government, "it is doubtful that informal policies or 

procedures confer substantive rights which may be enforced by defendants in criminal 

- . : , '  . . , . .  

. . . , , - -  

actions." Id. at 1268 n.8 (citing United Stiatesv. Thompson; 579 F.2d l 184, 1189 (lOth . . . . . . . . . . . .  

: ~.'- :..~ .... :.,.-7 ;'~.: ~ "'".-"~T "=."T~. "~ ,.... 

s Springwater testified that in 1976 there were no procedures for taking landin - . . . . . . . . . . . .  

trust. He stated the Area Director had "pretty broad discretionary authority." 

14  " -  



Cir. 1978) (en bane) (Justice Department's Petite policy regarding no federal prosecution 

following a state prosecution for same transaction is a "housekeeping" provision that is at 

most a guide for federal prosecutors and it does not confer an enforceable right upon a 

criminal defendant)). ? Therefore, "[e]ven assuming that s~ct  compliance with informal 

policies and procedures was necessary for a valid acquisition of trust property, and 

Roberts' standing to assert such compliance argument, the testimony at the hearing thus 

revealed that the federal government substantially complied with the applicable policies 

:.- . : ~ . -  - . : . - .  . . . _ .  . . . . . . . .  _ . . . .  _: -  _ .  

' The district court further supported its rejection of Mr. Roberts' compliance 
argument with State of Florida Dep't of Business Regulation v. United States Dep't of 
Interior, 768 F.2d 1248, 1252-57 (1 lth Cir. 1985) ("the decision to acquire land is one 
within the Secretary's discretion," and neither the statute nor regulations provided law on 
which the court could base review of the decision),a case which we have since expressly 
rejected. See McAIpine v. United States, 112 F.3d 1429, 1433-35 (10th Cir. 1997). In 
Me.Alpine, we held :the.regqlatizns~'pravide "law to apply~:in:evaluating:the Secretary.'-s~-~.;: :, ~ ,. _: ~-: 
exercise of his discretion . . . .  While the regulation [25 C.F.R. § 151.10] does not provide 
guidance on how the Secretary is to 'weigh' or 'balance' the factors, it does provide a list 
of objective criteria that the decisionmaker is required to consider in evaluating trust land 
acquisition requests." ld. at 1434. We also left open the possibility the statute itself 
provided for judicial review. See icL at 1432 & n.3. Pursuant to the Administrative 
Procedure Act, 5 U.S.C. § 702, therefore, "the proper standard for reviewing an agency's 
discretionary action, such as the Secretary's decision in this case, is to determine whether 
the agency acted in a manner that was 'arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law.'" Id. at 1436. While we note Me.Alpine expressly 
rejects Florida, it does not change the outcome in this case because, at the time of the 
transaction, the formal regulations now governing trust acquisitions under 25 U.S.C. 
§ 465 did not exist,~ F~, we have already, indicated our ag~.ement with the ~smct ............. :. 

- -  ~ . . t ~ J ,  . , i _ , . ~  ~.:~'. i . ~  ~ . ;c  ~ . : ' ~ , ~ r "  ~ - ~  ,:~,~.:,.. ~ ,  j . - ,  ~ . ~ , ~ , ~ , , : ~ , >  ~ . . . .  ; :  .~ ~,, - ~ -  -; . . . . . .  : ' -  . . . . .  ~.,~ . . . . . .  

court me secretary suostanttally compnea w~m me uuormas proceaures ano, m any 
event, it is unlikely the informal procedures in place in 1976 create substantive fights 
enforceable by Mr. Roberts. ~, 
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and procedures." Id. at 1268. As a result, the Secretary and his delegates acquired the 

property for the United States in trust for the Choctaw Nation. 

. . . .  - . . . . . .  ............ B/:~,6~d~r-~ceduPal=validity, thegovernment 's  aqtions inA976demonstrated=its~ :=_ 

intent to treat the property as Indian Country: 

[The government's actions] provided concrete evidence of the active 
involvement of the federal governmen t i n designating thetribalcomplex 
property as property for the use of the Choctaw Nation under the ...... :- -- . . . . . .  ~ ..... 
superintendence of the federal government. Evidence of  post-execution 
approval by the Area Director and a failure to file and return.the-approved 
deed constitute only incidental non-compliance with procedures not 
affecting the validity of  an otherwise proper designation of trust property. 

Roberts, 904 F. Supp. at 1268 (emphasis added)='Unlike Buzzard, for example, where the: =° ~. : 

government had taken no action to set asqde the land, and the tribe unilaterally acquired 

and owned the land in fee simple like any other property owner, see 992F.2d at 1076, 

here the Secretary followed procedures, albeit informal at the time, to acquire the -.~ .... --: ...... ~ 
~.7 ' . . .  ~ , : ' ~ . . : : ' - - ' : :  - - . .  . . ~ .  u ~ . ~ - _ , _ = - : _  , . . " . . . . ~ . : . " . . 7 1 .  . . . / . ~ . . :  . "~ ~ . . _  : . .  . . . .  

property for the government i n trust for-the Choctaw:Nation..'iSee-Rob/rlsi 904 F: Supp. .... : " : ~  

at 126%68. Further, in Buzzard, there was no federal superintendence: 

[T]he federal government has not retained title to this land or indicated that 
it is prepared to exert jurisdiction over this land. At most it has agreed to 
approve transactions disposing the land. But the ability to veto a sale does 
not require the sort of  active involvement that can be described as 
superintendence of  the land. 

992 F.2dat  1076. Here, the United States retains title to the property; the state considers 

the property to bebeyond its taxation jurisdiction; the BIA Area Director approved the 

land acquisition; the. government continues to oversee the Tribal Complex property, as 
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When it participated in a 1991 lease dispute between the Choctaw Nation and the 

Historical Association; and the BIA and Choctaw Nation treat the Complex as trust 

property. See Roberts, 904 F. Supp. at 1265-67. For all of  these reasons, we agree with 

the district court the property in the present case is, unlike the land in Buzzard, Indian 

Country. 

Mr. Roberts next argues that the future interest held by the Chamber of Commerce 

operates to defeat the trust status designation of the property. Thewarranty deed which 
. . .  . . _ "  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . ;  . . . 

conveyed title to the United States in trust for the Choctaw Nation contains a provision• 

that title to the subject property is conveyed only for "so long as said premisesare used 

for purposes of the Choctaw Nation of Oklahoma." .Further. . . . . . . .  • . . . . . . . . . . . .  

In the event the property is no longer used by the Choctaw Nation and upon 
the filing of a Declaration by the Secretary of the Interior that said premises 
are no longer used byChoctawNation,, the:titl¢ shall revert to the Chamber -: - - - 
of Commerce of the.City ef  Durant-to.hold title in .trust -for. the:use .and...:- :: - : . 
benefit of the Red:River:Valley Historical. Society or.0ther designee.of the - ......... 
Chamber of Commerce of the City of Durant. 

- 3 .  

Mr. Roberts claims this future interest prevents the United States from exerting 

superintending control or jurisdiction over the Tribal Complex property. In support of 

this argument, Mr. Roberts again relies on Buzzard. While Buzzard reaffirmed the 

well-settled rule that "Indian country includes. . ,  land held in trust by the United States 

for the use of an Indian tribe," it. at 1076 (citing Potawatomi, 498 U.S. at 511), the case 

has no bearing on the future interest contained in the warranty deed in this case. 
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Moreover ,  we completely agree with the district court,  "the inclusion o f a  future interest 

which al lows the Chamber  o f  Commerce  to take title to the tribal complex property upon 

- t i le  fiiifill//i:6rit--6f:~ -dSniiiigericy does-not-alter--the-tr~St:status=ofthe=property:"-Roberts; :-~ : --- = ......... 

904 F. Supp. at 1267. 

By  its very wording, this future interest is contingent  in nature-- contingent 

on the land no tbe ing  used by the Choctaw Nation and contingent  on the . . . . .  ........ . . . . .  ~ ...... 

f i l ing o f  a declaration by the Secretary o f  Interior that the premises are not 

b e i n g  used by the Choctaw Nat ion--and it cannot  operate to defeat an - 

otherwise valid exercise o f  superintending responsibili ty by the federal 
government  as established by its approval  o f  an acquisition in trust for t h e  

benef i t  o f  the Choctaw Nation.  The proper focus is on the federal . . . . .  
government's superintending role and actions, not on the existence of  a 
contingent property interest possessed by a third party. Any de minimus 
effect this future interest may have on the federal government's fee 
ownership in trust is more than overcome by the federal government's 
undeniable supervisory role as evidenced by the Area Director's approval 
o f  the acquisition, the federal government's continued oversight of  the tribal 
complex property, i.e, participation in the 1991 lease dispute between the 
Choctaw Nation and the Historical .Association, and the continued 
treatment of  the tribal complex:property as trust.property.by.the Bid -and :--" ::. -°.-...---..-, 

the ChoctawNation,,-..~..-:~.:--. =..=. =,-:-.',-=• ~ . . . . . . . . . . . .  ' ' " - ....... : ~-"""-: ~-.~-- " ~ - -  . : : :"  : : "  -'~ ....... " ' - :. 

ld .  (emphasis  added). For all o f  these  reasons the district court appropriately "reject[ed] 

Mr. Roberts '  tortuous interpretation of Bu~ard a n d  f[ound] that the inclusion o f  the 

subject  future interest on beha l f  o f  the Chamber  o f  Commerce does not  defeat the trust 

status o f  the tribal complex property,  title to which  is held by the United States in trust for 

the Choc taw Nat ion."  Id. 

$ -. 



- Mr. Roberts finally argues the Secretary ofthe Interior lacks authority to take tribal 

lands into trust as a general matter because 25 U.S.C. § 465 unconstitutionally delegates 

standardless authority to the Secretary. The statute provides: 

The Secretary of the Interior is hereby authorized, in his discretion, 
to acquire through purchase, relinquishment, gift, exchange, or assignment, 
any interest in lands, water rights, or surface fights to lands, within or 
without existing reservations, including trust orotherwise '- resn'ieted: 
allotments whether the allottee be living or deceased, for the purpose of 
providing land for Indians. 

For the acquisition of such lands. , . ,  there is authorized to be 
appropriated, a sum not to exceed $2,000,000 in any one fiscal year. 
Provided, That nopart of such funds shall be used to acquire additional land 
outside of the exterior boundaries of Navajo Indian Reservation . . . .  in the. :.. 
event that legislation to define the exterior boundaries of the Nav ajo Indian 
Reservation .... becomes law. : . . . . . . . .  

Title to any lands or rights acquired pursuant to [the various 
sections] of this title shall be taken in the name of_the _United_States in trust . . . .  
for the Indian tribe or individual Indian for which the land is acquired, and 
such lands or rights s~ll.b~c.xe.ml~,.~a _m.~. _sba~..~dl .o3:~:laxation.,~ ._,,~/. :..., :.;, :~.,-...,,..:~.~.~ i:.:, :..--~-_~. 

25 U.S.C. § 465. Mr. Roberts cites in support of  his constitutional argument, South. 

Dakota v. United States Dep't o f  the Interior, 69 F.3d 878 (Sth Cir. 1995). In South 

Dakota, the Eighth Circuit held the section of the IRA authorizing the Secretary to 

acquire land in trust for Indians unconstitutional because it violated the nondelegation 

doctrine by providing no_legislative standards governing-the Secretary's acquisition, and 
: : . . - : . : - . ~ , . ~ . -  : -  ! ! ~ -  : - . . . . ~ ' .  . . . . . .  : ~ . . . . . .  : ~  -. , . . . . . . .  " . . . ' . .  . . . . . . . . . . . . . . . . . . . . . .  

therefore the Secretary:lacked a_Uthccity to a. cquire.land :in trttst-.for:th~ttibe~ ffd,.at$85. ~. ° 

However, the Supreme Court vacated that decision in United States Dep't o f  the Interior 

, ! . _  

. ° .  

. . .  - . -  
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v. South  Dako ta ,  519 U.S. 919, 117 S. Ct. 286 (1996) (granting certiorari, Vacating and 

remanding to the Secretary of the Interior for reconsideration of his administrative 

The Supreme Court did not publish a majority opinion when it granted, vacated 

and remanded South Dakota; thus, we do not know the Court's reasoning on the issue of 

25 U.S.C. § 465's standards. However, we have previously acknowledged thestatute .......... . . . . .  

itself places limits on the Secretary's discretion. S e e  McAlp ine ,  112 F.3d at 1432 n.3 

(citing Sou th  Dakota ,  69 F.3d at 887-88 (Murphy, J. dissenting)). For our discussion, it 

is helpful to recall the statutory standards observed by Judge Murphy. For example, the 

statute provides any land must be acquired.for Indians as defined in 25 U.S.C. § 479 and • 

funds appropriated for the acquisitions may not be used to provide land for Navajos 

outside their reservationboundaries.- See  South  Dakota ,  69 F.3d at 887:88 (Murphy, J.,: . . . .  : 

dissenting). 

economic life" and "developing the initiative destroyed by ..... oppression and 

And, the legislative:history identifies:goals of"rehabilitatingthe Indian's - : - ~  - - 

paternalism," of the prior allotment policy and indicates the Secretary must assure 

8 In the alternative, Mr. Roberts argues even if the trust process can now survive a 
delegation challenge, it is 0nly by virtue of the regulations enacted in 1980, and 
subsequently amended, which place additional limits on the Secretary's discretion and 
facilitate judicial review. Cf. Me.Alpine,  112 F.3d at 1432 n.3 (discussing amended 
regulations). He believes the process remained constitutionally •.flawed in 1976 when.the.. :.' ' :~ 
Tribal Complex property-was, taken into trust., .While.his~position finds_sgm¢_suppo~._in 
Justice Scalia's dissenting opinion in Depm' tmcnt  o f  the'la~eriar ~,. ~ S m a h . ~ ~ 5 1 9 ~ - - ~  --. .- ~- - -  . . . .  " 
U.S. 919, 117 S. Ct. 286, 287 (1996), we disagree based on our belief the statute itself 
provides standards for the Secretary's exercise of  dis6retiOn. 
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continued "beneficial use by the Indian occupant and his heirs." Id?  Mr. Roberts has not 

argued the Secretary abused his discretion by transgressing any of these standards. 

We agree with the district court Congress properly delegated to the Secretary of 

the Interior authority to make such acquisitions, see 25 U.S.C. § 465, and the Secretary 

then granted a delegation of general authority to the Commissioner of Indian Affairs, see 

39 Fed. Reg. 32166-67, who redelegated his authority to theBureau of Indian Affairs 

Area Directors. See 34 Fed. Reg. 63.7-38. Consequently, "the Area Director possessed 

the delegated authority to take title to the tribal complex property in trust for the Choctaw 

Nation in 1976." Roberts, 904 F. Supp. at 1269. .. : . 

Mr. Roberts' manyarguments about the invalidity of the trust process, in this - 

instance and in general, must finally be put to rest. In sum, we believe the Secretary 

properly exercised his discretion to acquii-ie the Tribal C0mplex iar6perty in trust for the -~ ~ ~ ~- ~i 
• " =  : : - '  " ' ~  . . . . .  : ' ~ "  " ~ - " - " -  " . ~ , : : . - ' i  . i =  : " : . . . - 7 . . . ;  " . _ : - 7 - - ' . ; , . :  . : : . .  . . . . . . . . . . .  . . . . .  . . . . . . . . .  

Choctaw Nation pursuant.to 25 :U.S.C. §465, and- there is evide/lee--of federalset, aside ::; o: : :---:.--. 

and superintendence. We reject the. delegation argument and are equally unpersuaded the . - . 

Secretary's actions merit reversal. As a result, the property is Indian Country for 

purposes of the Major Crimes Act, and no procedural or administrative defect nullifies 

. . . . . . . .  _ . .  . . . :  . . . .  

9 Moreover, the Supreme Court has only twice in its history, and not since 1935, 
s t a t u ~  .On..th.¢ .:~... ~.. ~;~.. invalidated a . . . . . .  gr. 0 .u~d..of ¢.x~e.ssive~ de!ega.fio.~ ~f Leg~s|~t~,ve.. a v~.. 0..fi~ ~ ~ ¢ ~  ~ ~, ~ 

1935, the "Court has consistently upheld statutes involving broad delegations of 
authority." South Dakota v. United States Dep't of  the Interior, 69 F.3d 878, 886 (Sth 
Cir. 1995) (and citations therein) (Murphy, J., dissenting). • . . . .  
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this status. The district court did not err in asserting jurisdiction over the alleged 

offenses in this case. 

Mr. Roberts next argues the jury, not the judge; should have decided whether the 

Tribal Complex was Indian Country, and, in the alternative, the evidence was insufficient 

to support a jury finding the offenseSoccUrred:in indian Country. We address these . . . . . . . . .  

arguments in turn. 

The statutes under which Mr. Roberts was charged, 18 U.S.C. § 2241 (aggravated 

sexual abuse); 18 U.S.C. § 2242 (sexual abuse); and 18 U.S.C. § 2244 (abusive sexual 

contact), all require the offenses have occurred "in the special maritime and territorial 

jurisdiction of the United States." The Major Crimes Act provides: 

Any Indian who commitS against the person or property of another Indian " ..:.. ' 
or other person any.of the. following offenses, namely, murder,_. • ....... .: 
manslaughter, kidnaping, maiming, a felony under chap.tea.-:l..09A.[sex, u~l::-~==.._._-~:.._:.- -.'..... 
abuse], incest, assault with intent to commit murder, assault with a ' 
dangerous weapon, assault resulting in serious bodily injury (as defined in 
section 1365 of this title), an assault against an individual who has not 
attained the age of 16 years, arson, burglary, robbery, and a felony under + 
section 661 of this title [embezzlement and theft] within the Indian country, 
shall be subject to the same law and penalties as all other persons 
committing any of the above offenses, within the exclusive jurisdiction of 
the United States. 

18 U.S.C. § I 153(a). As_we have already described, when Mr. Roberts m.oved to dismiss : ..: .... .. 

for lack of subject maU~ j~.ris.di_cfiqn.~ ~e_co_ u_rt:held a :he~_ _'ng ..and _d.ecid_ed_~e._Tribal+_:~. _.+. +_~:~: .:.~ 

Complex, site of some of the alleged offenses, was Indian Country, and therefore the 
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court had jurisdiction over the case. At trial, the government sought to call witnesses to 

prove the Indian Country status of  the land, and the court disallowed the testimony, 

stating: 

Well, you know, we have had a hearing on that and I have found that it is 
Indian Country, and it was necessary that it be Indian Country before we 
even could - before I would even let you proceed . . . .  Andthat ' s  a legal 
issue and not a factual issue. And I will so instruct the jury. 

At the close of  arguments, the court instructed the jury, in part: 

The Government must prove each essential element of  each offense beyond 
a reasonable doubt . . . .  

Each count requires proof  of  the commission of  the offense within the 
territorial jurisdiction of  the United States. In this case, the Court has 
determined that the Choctaw Nation Tribal Complex property located in .... 
Durant, Oklahoma, is in Indian Country, which is considered to be within 
the territorial jurisdiction of the United States. Consequently, no other 
proof or evidence is necessary to support the Government's claim that the 
alleged acts which allegedly took place on the Choctaw Nation's Tribal . . . .  
Complex property in Durant, Oklahoma, are within the territorial 
jurisdiction of  the United States.with respcwz toeach of th~ counts o f  the: :-:-,::~:.~.z=:~ ::-:.-=.~.:~. : 
indictment. The Court makes no such finding, however with respect to 
other locations you have heard discussed in this t r ia l . .  - -- 

The court then reiterated "the defendant is charged in Counts 1, 3, 6 and 7 with abusive 

sexual contact in violation of  18 U.S.C. §§ 2242(1) and 2244(a)(2), which provide that 

whoever in the territorial jurisdiction of the United States engages.in or causes sexual 

contact with or by another person by. threatening orplacing that other person in fear will. - • 

be guilty o f  the offense of  abusivesexualcontact.  ~ (emphasis-,added),: ~Instmcthlg.ou the,. ;.;,.: ~_.., ...:.-:.--.. 

remaining counts, the court again articulated the "whoever in the territorial jurisdiction of 
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the United States" requirement of  18 U.S.C. 2241(a)(1) (attempting aggravated sexual 

abuse) (Counts 2 and 4) and 18 U.S.C. § 2242(1) (attempted sexual abuse) (Count 5). 

. . . .  ~ ........... Thecourt:also stated-to-the jury that-it was:the ultimate judge of the facts:and ordered, ....... . ....... ..... :__: 

"You must consider these instructions as a whole and not just a part of  them to the 

exclusion of  the rest." 

. . . . . . . . .  When the insmietiofis Wereproposedby ~the court, defense counsel objected, . . . . . . . . . .  

"There is one [instruction]. . .  that refers to Indian Country where you advise the jurors 

that that element of  the offense has been decided by the Court. And we object to that on 

the grounds that we regard it as a mixed question of  law and fact and the material 

elements o f  the offense which the jury should have the right to adjudicate." Before the 

jury received the instructions, the defense renewed its Indian Country objection. The 

. . .  

court overruled the objectionsl • . . . -  . . ~  . " . -  

Mr. Roberts contends.th© instructions relieved the govermn_. ~ t  o f  its burden of---~:.:::~:: : , :  ~ -  

proving an essential element of  the crime by failing to provide evidence at trial the Tribal 

C o m p l e x w a s  Indian Country. See In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068 

(1970) (the government must prove every element of  an alleged crime beyond reasonable 

doubt). But the government maintains the trial court's instruction the Tribal Complex  

, , ' ' ,  

was, as a matter of  law, Indian Countrydid.not improperly remove from the province of . . . . . .  

the jury - any factual in~'h~,_F_ur~..,.er~.tJag~.~pp.r~_rth~.. !I, gxplaiaed th© law and left: . ~,: ~_~,.- . . . .  , . - ;  
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the jury to determine the essential element of whether the alleged offenses occurred at the 

Tribal Complex. 

We have previously explained, "an error in jury instructions will mandate reversal 

of a judgment only if the error is determined to have been prejudicial, based on a review 

of the record as a whole." See Big Horn Coal Co. v. Commonwealth Edison Co., 852 

F.2d 1259, 1271 n.19 (10th Cir. 1988) (citing Durflingerv. Artiles, 727 F.2d 888, 895 

(lOth Cir. 1984). Reviewing the entire record, we determine whether the instructions 

"state[d] the law which governs and provided the jury Withan ample understanding of the 

issues and the standards applicable." Ramsey I,. Culpepper, 738 F.2d ! 092, 1098 (10th 

Cir. 1984). We "consider all that the jury heard and, from the standpoint of  the jury, 

decide not whether the charge was faultless in every particular but whether the jury was 

misled in any way and whether it had understanding of the-issues and its duty t o :  . . . . . . . . . . .  

determine these issues." Durflinger, 727 F.2dat.895 (internakquotations:omitteg)..--::: . : _  : :  

We agree with Mr. Roberts that a jury verdict, if based on an instruction allowing 

it to convict without properly finding the facts supporting each element of the crime, is 

error, see Sandstrom v. Montana, 442 U.S. 51 O, 523, 99 S. Ct. 2450 (1979), and the facts 

essential to conviction must be proven beyond the jury's reasonable doubt, not the 

court's. See Connecticut v. Johnson, 460 U.S. 73, 86~ 103 S.-Ct. 969 0983) .  However, 

we believe Mr. Roberts 'confuses the .iegal4ssue 6fjuri~cti0n-With the factual question 

of locus of the offense, t, . . . . . . . .  

25 



As a general matter, the trial court decides the jurisdictional status of a particular 

property or area and then leaves to the jury the factual determination of  whether the 

allrged crime=occurred at=the si te . -See United States=v. Hernandez-F-undora,~58 F.3d_,~ i . ,~ . . . . .  

802, 812 (2d Cir. 1995) (district court may determine a federal prison falls within the 

special maritime and territorial jurisdiction of  the United States and remove that matter 

from the jury); UnitedStatesv.  Warren, 984 F:2d 325,327 (9th Cir. 1993) (district court 

may determine a military base satisfies federal jurisdictional requirements); United States . . . . . . . . . .  

i,. Bridges, 43 F.3d 1468 (table), 1994 WL 687301, *1 (4th Cir. 1994) (In a trial for 

robbery within the special maritime and territorial jurisdiction of  the United States, "it is 

wel! established that a court may determine, as a matter of  law, the existence of federal 

jurisdiction over the geographic area, but the locus of  the offense within that area is for 

the trier of  f a c t . " ) . . . :  . . . .  
+ 

similarly, a trial court also acts appropriately :w~hen it makes.thejuri~ictional ::. 

ruling a particular tract of  land or geographic area is Indian Country, and then instructs 

the jury to determine whether the alleged offense occurred there. In United States v. 

Deon,  656 F.2d 354 (8th Cir. 1981); the defendant challenged the jury instruction, "the : 

Court has found as a matter of  lawthat Pine Ridge, South Dakota, the site of  the alleged 

offense, is in Indian Country. You are therefore instructed that this Court's jurisdiction . . . . .  . 
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The jury was not told, as a matter of law that an offense had 
occurred, only that the site of the alleged offense, Pine Ridge, 
South Dakota, was in Indian Country. This instruction, 
reduced to its essentials, finds as a matter of law only that 
Pine Ridge is in Indian country. 

Id. Similarly, in United States v. Sohappy, 770 F.2d 816 (9th Cir. 1985), the Ninth 

Circuit reviewed the trial court's instruction the jury determine whether violations of 

Lacey Act prohibitions against transporting, selling, or acquiring fish taken in violation of 

tribal law occurred at two sites. Id. at 822. Because "the issue of what constitutes Indian 

country is a matter for the judge and not the jury," and the trial judge "was apparently 

satisfied the two sites were Indian country," there was no plain error in instructing the 

jury only that it must find whether the violations occurred at the sites. Id. at 822 & n.6. 

In United States v. Cook, 922 F.2d 1026 (2d Cir. 1991), an appeal from conviction for 

criminal use and possession of gambling devices, the defendants challenged the court 's-  : : : 

ruling from the bench a certain area.was Indian -C~untr~,., ld...at-.l.0.31-32....The Second - - .-:.-... - 

Circuit held, "the question of whether the St. Regis territory is Indian country was one 

properly decided by [the trial] [ j]udge. . .  without submission of the issue to the jury." 

Id. 

Several circuits have had the opportunity to state, in dicta, the trial court should not 

submit to the jury the question of whether a particular tract of land or geographic area is 

Indian Country. In Un~c~._.S~e~.,)~. Stands,.l.OS..l:,3d 1565 ($th C'tr.:1997), the defendant 

argued the court had erroneously required the jury to determine whether the alleged site 
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was Indian Country when it convicted him of  charges arising out of  a kidnaping and 

assault. See id. at 1575-76. The court agreed, "given a particular piece of  land, it is for 

the court, not the jury,~t0 de{errnih~ewhether that4and is~in Indiancountry:: Id. at_]5~5. ~. . . : . . . . . : :  

Therefore, "[lit may have been error [albeit nonreversible] for the District Court to submit 

to the jury the narrow question o f  whether the alleged site o f  the offense was Indian 

country." Id. at 1576. Similarly, in United States v. Levesque, 681F.2d 75 (lst Cir. 

1982), the First Circuit considered the defendant's contention it was error to submit to the 
. . .  . . - . . . 

jury the question of whether or not the locus of  an alleged assault was in Indian Country. 

Id. at 78. Whether the geographic area satisfied the dependent Indian community 

category of  Indian Country, the court explained, was "a jurisdictional fact susceptible of 

determinationwithout reference to an~' of  the facts involved in determining defendants' 

guilt or innocence," but any error in submitting to the jury this jurisdictional question did 

, r  " ~ . - -  

n o t  provide cause for. reversal.-.Id...: : . : . . ,  . . . . . . . . . . .  : . . . .  = .:: r-.-~.:,:--~- . . . . .  ~-- o : - . :  , : - . - : ~ - i ~ ;  : ~ - : - ~ - -  - , . . . . . .  , . , ,  . . . .  ~ .-r,.~ . .  

. We agree with our sister circuits the dis~ct  court can find, as a matter of law,. a 

geographic area or particular location is Indian Country, and then instruct the jury to 

determine factually whether the offense occurred there. In Mr. Roberts' case, the jury 

instructions neither diminished the government's burden o f  proof, nor relieved the jurY of 

its responsibility to find all essential elements of  the offenses..: . . . . . .  . . . . . . . . . . . . . . . . .  

........ Mr_Robem argues~,hat m any _c~ase;:the jury-had.i1~,u/licie, nt~len~ ~n~l the.,~ ~.~.~,.. ~,, 

alleged offenses occurred at the.Tribal Complex. We review de novo all evidence, both 

28 



direct and circumstantial, together with all reasonable inferences in the light most 

favorable to the prosecution, to determine whether a reasonable jury could find the 

essential elements of a crime beyond a reasonable doubt. See United States v. Gonzales, 

58 F.3d 506, 508-09 (10th Cir. 1995). We also presume the jury resolved evidentiary 

conflicts in favor of the prosecution, and we defer to the jury's resolution. See Messer v. 

Roberts, 74 F.3d 1009, 1013 (10th Cir. 1996). 

The jury heard numerous allege d victims and witnesses testifymost of the offenses 

occurred in Mr. Roberts' office at the Tribal Complex; it also heard evidence about 

alleged offenses that may have transpired elsewhere. The jury appears to have carefully 

weighed the evidence in light of the judge's legal instructions on jurisdiction. On Counts 

I, II, and VI, alleging acts occurring at the Tribal Complex, the jury returned guilty 

verdicts, but on Count VII, for example, where tl~ testimony was conflicting as to 

whether the incident occurred at the Tribal Complex or in Hugo, Oklahoma, the jury : 

resolved the question in favor of the defendant. We believe the jury had sufficient 

evidence to make the factual determination several alleged offenses occurred at the Tribal 

Complex which the court had properly instructed as a matter of law to be Indian Country. 

IV. 

Mr. Roberts contests the district court's decision to admit, as evidence of extrinsic 

acts, the testimony of women who were not the victims of charged offenses. Originally 
_ o  . 

the district court conducted the required balancing inquiry of Fed. R. Evid. 403, and 
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excluded the evidence on the ground its potential prejudice substantially outweighed its 

probative value. In an interlocutory appeal to this court, the government challenged the 

We "remand[ed] the Fed. R. Evid. 404(b) issue concerning the nine additional 

: = %  . '  . = . ~ ~ 

women to the district court for an appropriate hearing to determine whether the 
-. = 

- _ .. . . . _  

government has established that Mr. Roberts engagedina Common Scheme to abuse : -, 

sexually women subject tohisauthority and whether each woman's testimony fits this 

pattern." United States v. Roberts,  88 F.3d 872, 875 (10th Cir. 1996)? 0 We opined: 

[t]he government must produce additional information about the details of  
each of  the nine women's proposed testimony before a firm conclusion on 
this issue is possible. The district court must make this determination in the 
first instance on remand after holding an appropriate pretrial hearing. 

I t .  at 881. Mr. Roberts argues the district court improperly followed our remand order, 

and rather took our decision as authorization to automatically admit the testimony under 
• . _... . . . . . . . . . . . . . .  , .... :~--! .?~..~,~.- _ 

Rule 404(b). 

On remand, the district court held an in camera hearing where the government 

presented the testimony of  the three women named in the indictment and seven other 

,. " ": .-. --.7 

women who alleged Mr. Roberts sexually abused them. The government relied on its 

proffer and an FBI 302 statement as to an eighth woman's testimony. Noting t h e  

,o On other grounds, not relevant to this issue, United States I,. Roberts, 88 F-.3d -_:~_A __ 

872 (10th Cir. 1996), was superceded by statute as stated in United States v. Meacham, 
115 F.3d 1488 (10th Cir~ 1997). 
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evidence established a steady stream of similar conduct occurring between 1977 and 

1993, the district court decided to allow testimony showing Mr. Roberts' conduct toward 

tribal employees under his authority was "strikingly similar" to the charged acts. 

We review a decision to admit evidence under Fed. R. Evid. 404('0) for abuse of 

discretion. Uni ted  S ta tes  i,. D e n i n n o ,  29 F.3d 572, 577 (10th Cir. 1994). Rule 404Co) 

prohibits the government from offering evidence of other crimes, wrongs, or acts to 

demonstrate the bad character, moral turpitude, or criminal disposition of a defendant to 

prove he acted in conformity with the prior acts or events. However, the rule permits the 

introduction of such evidence for other approved purposes, including to demonstrate a 

defendant's identity or intent to commit a crime by demonstrating a common scheme or 

plan. S e e  Un i t ed  S ta tes  v. M c G u i r e ,  27 F.3d 457, 460-61 (lOth Cir. 1994). Following 

the Supreme Court's decision in H u d d l e s t o n  I,. U n i t e d  S t a t e s ,  485 U.S. 681,691-92, 108 

S. Ct. 1496 (1988) (outlining the four procedural safeguards governing admission ~ ~:~ :- " ~ :: 

decisions under Rule 404(b)), we have adopted an "inclusive approach" to admitting 

evidence under this rule. U n i t e d  S t a t e s  I,. R e c o r d ,  873 F.2d 1363, 1375 (10th Cir. 1989), 

485 U.S. 681 (1988). We have listed the requirements as: 

(1) the evidence must be offered for a proper purpose; (2) the evidence must 
be relevant; (3) the trial court must make a Rule 403 determination of whether 
the probative value of the similar acts is substantially outweighed by its 
potential for unfair prejudice; and (4) pursuant to Fed.R. Evid.-i05, the:trial .... . . . .  " : 

court shall, upon request, "ms~u. ct the jury.that evidence ofsimila~ acts:is-to b6 . . . . . . . . .  
considered only for the proper purpose for which it was admitted. 
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United States I,. Jefferson, 925 F.2d 1242, 1258 (lOth Cir. 1991); see also United States 

v. Wacker, 72 F.3d 1453, 1468 (lOth Cir. 1995); Huddleston, 485 U.S. at 691-92. 

. . . . .  ~ .............. Contrary~toMr.Roberts' contention, the district court did follow our order by 

holding a hearing, making findings about the probative value of the evidence, and 

excluding testimony that did not show common plan or intent. Consistent with our 

directi0n,-the courtissuedan 0rderevaluating the proposed testimony of seven women . . . . .  

under Rule 404(b). The court recalled the government's rationale was to show a common - 

scheme of sexually abusive behavior committed against female employees of the 

Choctaw Nation, and the defendant's knowledge he could, by virtue of his position, abuse 

young female employees without fear of  reprisal. It concluded "with respect to six of the 

• . .  women, th[e] probative value of  their proposed testimony is not substantially 

outweighed by its potential for unfairl~rejuclice~ '~ Tile Court made detailed findings: 

The court makes this finding as to witnesses Maddux, Ward, Byrd, 
McWilliams, Cole and Knight. Each witness was employed by the 
Choctaw Nation when the sexually abusive behavior by Roberts was 
directed toward them. Roberts was in a position of authority over each of 
them. He was the Chief of  the Choctaw Nation and he represented the 
ultimate hiring and firing authority for the Choctaw Nation. According to 
the testimony, he utilized his influence and control over these women in 
such fashion that they were constantly subjected to his advances as part of 
their employment. Most, if not all of these incidents, took place with no 
witnesses and in areas not visible to other individuals. Each encounter was 
apparently prompted by a request by Roberts for a one-on-one meeting. 
The testimonY . o f  these seven women regarding Roberts' conduct ~s 
strikingly similar to the testimony o f  the three individuals named in the 
ind ic tment -  Russ: Gilbert. and Grammar. - 
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(emphasis added). For these reasons, the court allowed the jury to hear the testimony of 
. .  

the six women under Rule 404@). However, it disallowed the testimony of a seventh 

woman, Ms. Hughes, because: 

Hughes never worked for the Choctaw Nation and was never under the 
control of Roberts or subject to his authority in any respect related to 
employment with the Choctaw Nation. The testimony of Hughes does not 
fit within the stated rationale of the government in introducing such 
testimony to establish Roberts' scheme to sexually abuse those women 
under his authority. Consequently, Hughes' testimony is not admissible. 

The court also disallowed Ms. Maddux's proposed testimony about an event that took 

place before she was employed by the Choctaw Nation. 

We believe the district court followed our remand order and decided correctly, 

under Huddleston, Jefferson, and Waeker, the six women's testimony was admissible to 

show a common scheme. Addressing Mr. Roberts' contention the six women would 

testify to events too remote in time from the charged offenses, the court appropriately 
. . . . . . . . . .  . . -  . .  . . . . . . . .  : . . . . . . . . . . .  : ~  . _ _ . -  . . 

?.  ~ . . . . . .  . . . :  . . ~ . . ' . . t  . . "  " = . = ' ~ ' .  . . . . . .  " : . . . ' ; . C - ' o . : . ' i ' . - - ~ ' . ~ , . - . .  , ~ : ,  " " ~  " . ' .  . . . . . .  

disagreed because "the testimony presented tends to establish a long-standing pattern of 

sexually abusive behavior on the part of Roberts from 1977 continuing up until the time 

of  the charges contained in the indictment." See United States v. Cueh, 842 F.2d I173, 

1178 (10th Cir. 1988) (When considering the prejudicial effect of other bad acts which 

are temporally remote, we follow "no absolute rule regarding the number of years that 

can separate offenses. Rather, the court applies a reasonableness standard and examines 
. . . . . . . . . .  .t "t= - 4 ~  

the facts and circumstances of each case"); see also Wacker, 72 F.3d at 1469 (testimony 
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showing a long-standing pattern of  drug activity from the late 1970's until the time of 

defendants' arrest in 1990 was evidence integrally, related to the charges and not too " 

remote) 

In the alternative, the government tells us the evidence was admissible under Rule 

413 allowing evidence Of uncharged sexual crimes for "its bearing on any matter to which 

- - it is-relevant." Aithoughwe previously held thatrule inapplicable toMr.  Roberts' case .. . . .  

under its original effective date language, see Roberts, 88 F.3d at 875, Congress has 

subsequently overruled our narrow interpretation of  the effective date language. See 

United States v. Enjady, 134 F.3d 1427, 1429-30 (10th Cir. 1998). II Whether under Rule 

iI United States v. Enjad.v, 134 F.3d 1427, 1429 (10th Cir. 1998), describes: 

[W]e held in United States v, Roberts, 8g F•3d 872,"879 ' " : : :  
(10th Cir.1996), that "rule [413] was not intended to apply to 
criminal cases, already pending as. o f  the rule's effective date.".. -.-: 
We declined to apply Rule 413 to an indictment filed before 
July 1995. In September 1996 Congress responded to 
Roberts, calling it an nerroneously restrictive interpretation of  
the effective date language for the new rules." 142 Cong. 
Rec. H 12051-04 (1996). Congress amended the effective ~ 
date language to provide that new Rules 413- 415 "shall ~ 
apply to proceedings commenced on or a~er the effective 
date of  such amendments, including all trials commenced on " ' 
or after the effective date of  such amendments." Pub.L. No. 
104-208, Div. A, Tit. I, § 101(a). Thus Congress overruled 
that part of Roberts that had narrowly int .er-_-preted the original....: : . . . . . ~  . ...: .. 
effective date language. The purpose and effect.of this . . . . .  :. :.,. -. ....... - ' . ~ 

. . . . . . . . . . . . . . .  amendment whS-l'6r ~ u l e s - 4 1 3 : 4 1 5  to apply to all trials:"-- " - ' 4 " r  - "  ~ ~ " ~ " 

commenced after July 10, 1995• Fed.R.Evid. 413(e). 
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404(b) or Rule 413, therefore, the district court did not abuse its discretion in holding two 

evidentiary hearings consistent with our remand order and making findings supporting the 

admissibility of some of the women's testimony, while excluding others'. 

V. 

Mr. Roberts next complains that in opening and closing arguments the prosecutor 

improperly vouched for witness credibility and referred to evidence not in the record. 

Although he did not object at trial, he now contends the remarks were improper and 

prejudicially affected his substantial rights, therefore, amounting to prosecutorial 

misconduct. See United States v. Eyster, 948 F.2d 1196, 1206 (1 lth Cir. 1991). Where, 

as here, a defendant does not make a contemporaneous objection to the prosecutor's 

argument, the standard of review on appeal is for plain error. See United States v. 

Russell, 109 F.3d 1503, 1514 (10th Cir.- 1997). 

Mr. Roberts draws our attention to several statements: 

(A) The prosecution's case against the defendant will center in large 
measure around the direct, first-hand and forth-right testimony of those 
courageous women, all of whom will present shockingly and strikingly 
similar testimony of sexual attacks committed over a number of years by 
this powerful and influential man, Hollis Earl Roberts. 

(B) Words can't really express our appreciation for your consideration of 
the testimony of the ten women. 

(C) If the United States Attorney's Office were atker the defendant, why 
wouldn't we have indicted him on that charged [sic]? We had a grand jury 
investigation. If this was a kangaroo kind of a deal, why not charge him 
with it? 

v ." 
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. (D) It's tough to prove that beyond a reasonable doubt, isn't it? So what did 
we do? Did we go after him? Did we scour the country in 1990? No. We 
waited until . . . .  We did nothing until more evidence was presented to the 

....... ~ ..... ~ u n i t e d  States Attomey'sOffice~._~_and only then did~theUnitedStates .... ~ _ ......... 
Attorney's Office move into action. There is not one piece of  evidence in 
this case that John Raley, Linda Epperly, or Shelly Sperling has one interest 
whatever in intervening in the political affairs of  the Choctaw Nation of 
Oklahoma, not one piece of  evidence. He says that pretty eloquently. It 

. . . .  sounded good, but the evidence didn't establish that. 

(E) Hollis called next Monday. What did he do? He apologized, "sorry for 
raping you or sorry for attempting to rape you, in effect. Hollis resigned." 

(F) Why were these women here - Angie Gilbert, Kobi Russ, Misty 
Grammar, Kathy Cole, Mary Watson, Tanya Parker, Jana Byrd, Micah 
Knight, Kristina Hughes, Kim Maddox, they are here for one thing. They 
want you to believe them. 

The government responds the prosecutor's statements were proper if viewed in context. 

See  Darden  i,. WainS, right, 477 U.S. 168, 179, 106 S. Ct. 2464 (1986). Statement A, the 

government argues, was an "appropriate prediction of  testimony" borne out at trial and 
,"~ ' .~  " _ .  ":: " ~ , ~ . - - . ' ' "  . . . .  ":-:~. .  . . : . ~ ' ~ " ~ - " ~ -  " ' , ~ . - , "  -_ :_: - - . ' : ' - . -  _ . - - S ' ~ - ' I  " " _ :  . . . . .  " '~ " 

Statement B, "a proper prosecutodal expression o f  thanks to the jury for its time and 

attention." In Statements C and D the government explained how it had to rebut Mr. 

Roberts' argument the charges against him were "part of  a political conspiracy 

masterminded by Doug Dry," and that its questioning of govemment witnesses revealed 

nothing improper in their motives for testifying. Statement E was "an accurate reflection 

o f  what Mr. Roberts, in effect, told [Ms. Parker]," and is supported in the record. And 

Statement F was "made in response to defense argumenis that the testimony Of the . . . . . .  
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uncharged offense victims should be ignored as 'piling on' in an 'over-prosecuted case.'" 

Further, the prosecutor explicitly disclaimed any ability to vouch for witness 

credibility, and the judge's instructions to the jury cured any error. See Donnelly v. 

DeChristoforo, 416 U.S. 637, 644, 94 S. Ct. 1868 (1974). In rebuttal, the prosecutor said, 

"I can't vouch for things that didn't appear in the record. And if anything that I say 

appears to be such, please discard it. If anything I say appears to be inconsistent with 

your honest recollection of the facts, I expect and I encourage you to follow your 

• individual and your collective recollection of the evidence and the testimony in this case." 

After closing arguments, the court charged the jury, "the statements and arguments of 

these lawyers are not evidence." Given the context of the statements, curative 

instructions, and abundance of testimonial evidence on which the jury could have based 

its verdict, we do not believe the prosecutor's comments merit reversal of Mr. Roberts' 

conviction; at most; the comments:were-harmless exror,-.See Uni ted States :~:-Hasting;~,:_.....,._ _. 

461 U.S. 499, 507-09, 103 S. Ct. 1974 (1983). 

VI. 

Finally, Mr. Roberts argues he should not have received a sentencing enhancement 

for abuse of a position of trust pursuant to U.S.S.G. § 3BI.3. We review the district 

court's factual findings_ under the clearly erroneous standard and review its applications of 

the Sentencing Guidelinesdenovo..d;ee United S ta t~  J,..Rob.erts, 14 F.3d 502, 522-23- 

(10th Cir. 1993). 
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Based on his Criminal History Level e l i ,  Mr. Roberts was sentenced to 26 

months' imprisonment on Counts I and 6, served concurrently with a 135-month sentence 

. . . . . .  : : 0nCoUnf2.::The'sehiefic6 ificliaded at~o-level-enhancementTor-abuse of  public trust. ......... . : 

The Guidelines provide, "if  the defendant abused a position of public or private trust, or 

used a special skill, in a manner that significantly facilitated the commission or 

concealment of the offense, increase by 2 levels." U.S.S.G. § 3B1.3 (i995). The " .... 

application notes to the Guidelines further explain: 

"Public or private trust" refers to a position of public or private trust 
characterized by professional or managerial discretion (i.e., substantial 
discretionary judgment that is ordinarily given considerable deference. 
Persons holding such positions ordinarily are subject to significantly less 
supervision than employees whose responsibilities are primarily non- 
discretionary in nature. For this adjustment to apply, the position of trust 
must have contributed in some significant way to facilitating the 
commission or concealment of the offense (e.g., by making the detection of 
the offense or the defendant's responsibility for the offense more difficult). 

ld .  at n . l .  Mr. Roberts  d o e s  not -be l i eve  he  abused  a pos i t ionofpubl ic~trus t .  H e  attempts . . . . . . . . . . . .  

to bolster this argument with United states I,; Brunson, 54 F.3d 673, 67%78 (10th Cir. 

1995) (in a fraudulent, but otherwise "normal arms-length commercial relationship," 

abuse of trust enhancement was improperly applied because no fiduciary or personal trust 

relationship existed between the two principals), and United States i,. Custodio, 39 F.3d 

1121, 1125-26 (lOth Cir. 1994) (requiring something more than a business partnership for 

an abuse  o f  a pos i t i on  o f . t rus t  enhancemenO._-_~_~ " " ' 

These cases are inapposite and do not obscure that Mr. Roberts was the longtime 
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tribal Chief who could, and did, call subordinate female employees io his private office at 

• the tribal headquarters .where he then sexually abused them, secure in the knowledge the 

power and influence of his position would allow him to engage in these repeated attacks, 

over the course of many years, without oversight. Several women testified they did not 

initially report him out of fear he would use his power and influence to retaliate, either by 

terminating their employment, denying family members tribal benefits, or causing 

physical harm to them. When this case became public, family members of several 

victims acknowledged Mr. Roberts' behavior, but urged the women not to participate. 

Because she agreed to testify, at least one woman no longer has contact with her parents, 

and others maintain strained relationships with family members. Beyond the victims and 

their families, Mr. Roberts appears to have exerted significant influence over 

employment, economics, politics, and daily life of all members of the Choctaw Nation 

and the entire town of Duran~ Oklahoma. As.a.result, even a~er acknowledging the 

abuse and assaults, many individuals were wary of supporting the victims of the offenses, 

and, in fact, strongly encouraged the women to maintain their silence. 

The evidence clearly reveals "more than a mere showing that the victim had 

confidence in the defendant," see Brunson, 54 F.3d at 678; and "the position.. .  

allow[ed] him to make the wrongs more difficult to detect." See Custodio, 39 F.3d at 

I 126. We see no re~-_ tn di~turb__theenhancement for abusing, a position of public trust 

that significantly facilitated the commission or concealment of the offense. 
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Next Mr. Roberts argues the more lenient 1992 version of the guideline, which 

provides, "the position of trust must have contributed in some substantial way to 

.... facilita-tin~, the~cfimdafid not  merely haveprovidedan:opportunity that couldaseasily ..... 

have been afforded to other persons," U.S.S.G. § 3B1.3 n.l, should have been applied 

instead of the 1995 version which omitted this language. But the district court ruled the 

sentence enhancement applicable under either the 1992 or 1995 version ofthe Guidelifies.- 

See UnRedStates v. Underwood, 938 F.2d 1086, 1088 (10th Cir. 1991) ("The court, at 

the time of sentencing, shall state in open court the reasons for its imposition of the 

particular sentence.") (quoting 18 U.S.C. § 3553(c)). We need not resolve the question of 

which Guideline applies if the sentence falls within either Guideline range or the 

sentencing judge holds the same sentence could have been imposed under either 

Guideline. Cf. United States v. Urbaaek, 930 F.2d 15t2, 15t6(10th Cir. 1991) ("Unless- 

the district court makes it clear during the sentencingproceeding that the sentence would 

be the same under either of the applicable Guideline ranges, we are compelled to remand 

for resentencing when we find, as we do here, that an improper offense level was 

applied.") (following United States v. Bermingham, 855 F.2d 925, 931-35 (2d Cir. 1988) 

(dispute about applicable Guidelines need not be resolved where the sentence falls within 

either of two arguably applicable Guideline ranges and the same sentence would have 

. , '  . 

t 

been imposed under either). Finding no error, we affirm the district court's application of 

the enhancement for abusing a position of public trusL 

40 



Vll. 

We believe the district court properly premised jurisdiction on its legal conclusion 

the locus of  the alleged criminal offenses, the Tribal Complex, was Indian Country for 

purposes of 18 U.S.C. § 1153. It then properly instructed the jury the Tribal Complex 

was Indian Country and left to the jury the factual question of  whether the offenses 

occurred at the Tribal Complex. The district court did not misinterpret our remand 

instructions when it held an evidentiary hearing and admitted testimony. Finally, neither 

prosecutorial conduct nor sentencing merits reversal. For these reasons, we AFFIRM. 
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IN THE UNITED BTATES DISTRICT COURT FOR THE 

EASTERNDISTRICT OF O~OM~ 

UNITED STATES OF AMERICA, 

Plaintiff 

v. 

RANDALL D. ADAIR, 

.............. Defendant.. 

) 
--)- 

) 
) 
) 
) 
) 
) 
) 

. . . . . . . . .  - . . . . . . . . . . . . .  ~ :-By 

NO. CR-95-003-S 

UNITED STATES OF 

" Vo 

DAVID LEE BLAIR, 

AMERICA 

Plaintiff 

Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

' O R D E R  

No. CR-95-014-S 

Granting Defendants' Modons to Dismiss for Lack of Jurisd|eti'on 

OCT 1 U 
WILUAM B. GU'T'HF:tIg 

Cl~t~, U~. Dmtz'~t Court 

Deputy ~lev',, 

. . .  _ .  , . -  : -  - . -  . : .  , .  

I- FACTUAL BACKGROUND 

These two criminal cases, arising out of substantially similar facts, have been 

consolidated for the sole purpose of hearing ev/dence and ruling on the defendanr.s' 

motions to dismiss, both of which challenge the jurisdiction of this court. 

In the Adair case (CR-95-003-S), the defendant was indicted in this district 

on January 4, 1995, on four counts of aggravated sexual abuse in violation of 18 

U.S.C. §2241 (a). Both the defendant Adair and Evelyn K. Adair, the alleged v/cl~,  

are members of the Cherokee Indian tribe. The location where the alleged offenses .... 

took place is a house in which Evelyn Adair and her daughter were residing. The 

. . . . . . . . . . . . . .  house is n 0 t - w / ~  the ~oits of an Indian-reservadorg and the real property is a 

former Indian allotment..which is no longer restrictedi.dde to t he  property having" ' 

been conveyed to the Cherokee Nation Housing Authority (CNHA), a state ageacy. 

RECEIVED DI;I I g-lS95 
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The house is located in an area the government calls "Rod~y Mountain" in Adair 

County, Oklahoma. Federal jurisdiction, pursuant to 18 U.S.C. §1153, is based 

upon the allegation in each of those counts that the defendant Adair committed the 

alleged criminal act in Adair County, Oklahoma, in the Eastern District of 

Oklahoma, within "Indian Country".' 

In the Blair case (CR-95-014-S), the defendant, a non-Indian, was indicted 

in a three-count indictment on February 15, 1995, two counts alleging violations 

of 18 U.S.C. §2241 (c), for aggravated sexual abus% and one ~ count of attempted 

escape from lawful custody. The location where the alleged aggravated sexual 

abuse counts took place is a house in which the alleged Indian victim, her mother, 

and the defendant were residing. The house is located in the same "Rocky 

Mountain" area in Adair County, Oklahoma. This property is not on an Indian 

reservation, and it is not an Indian allotment, but a former allotment, no longer 

restricted, title to the property having been conveyed to the CNHA, a state agency. 

The government alleges jurisdiction, pursuant to 18 U.S.C. §1152, by claiming the 

alleged crimes were committed in "Indian country", pursuant to §1151 Co). 

Thus, in both of these cases, jurisdiction is based upon the alleged offenses 

having occurred in Indian country or a "dependent Indian community." Both 

defendants have moved to dismiss, alleging the locations of the offenses in both of 

these cases are not in a "dependent Indian community." On May 16, 1995, a 

hearing was held on these motions, the defendants and their attorneys were present, 

and the government was represented by Linda Epperley, Assistant United States 

Attorney. In accepting the burden of proving federal jurisdiction, or that Rocky 

as- 

I "Indian Country" is basically defined in 18 U.S.C. 

(a) all land within the limits of any 
reservation; 

(b) all dependent Indian communities; and 
(c) all Indian allotments, the Indian title to 

have not been extinguished ........ ...... 

2 
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Mountain is a "dependent Indian community," the government presented a number 

of wimesses.  The defendants presented one wimess. 

NIl- E V I D ~ Y  HEARING . . . . . . .  . . . . . . . .  

Steve Woodal], Director of Research & Analysis for the Cherokee Nation of 

Oklahoma, testified that he collects and disseminates information about the 

Cherokee Nation. At the request of William Patrick Ragsdale, Director of the 

Cherokee Nation Marshal's Service, Mr. W0odall'~ 0~ce  prepared plaintiffs exhibits 

Nos. 1 and 3. (Tr. pp. 7-14). Plaintiff's Exhibit No. 1 is a map, based on 1990 

census figures, showing Indian population in the fourteen northeastern counties of 

Oklahoma which were the original lands allotted to the Indians of the Cherokee 

Nation of Oklahoma by the United States Government. The area designated "A" on 

plaintiffs exhibit No. 1 is a census tract in Adair County, Oklahoma. The area 

designated "B" on plaintii~s exhibit No. 1 is "Block Group 3" within that census 

tract. WoodaU testified ~ a t ,  according to 1990 census figures, Block Group 3 

contained 434 Indians and 413 non-lndians. (Tr. p. 25). The area designated "C" 

• on plaintiffs exhibit No. I is his and Marshal Ragsdale's estimate of what comprises 

the "Rocky Mountain community." He testified that the Indian and non-lndian 

population in area "C" is unknown. (Tr. pp. 40-41). Although Woodalrs own 

estimate of what comprises the "Rocky Mountain community" is an area two to 

three miles north and south by eight to ten miles east and west, or sixteen to thirty 

square miles, he does not know of any boundaries, as such, for the "Rocky Mountain 

community," and he did not know anyone who cud. (Tr. p. 41). That area 

designated "C" on plaintiffs exhibit No. 1 is shown to scale in plaintiffs exhibit No. 

3, and comprises a fifteen square mile area which the government proposes is the 

"Rocky Mountain community." 

Plaintiffs exhibit No. 3 also purports to identify all Cherokee restricted 

allotment lands in orange. However, Annette Jenkins, Director of Real Estate 

Services for the Ch~-okee Nati0n,-testified teat tJae ~0rmat ion  on which the 

Cherokee restricted allotment lands was based came from Bureau of Indian Affak~ 
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(BIA) files which had not been updated and could be two or three or more years 

old. (Tr. pp. 48-50). Thus, although this is the maximum amount of restricted 

allotment lands which might be located in this fifteen square mile area, the present 

amount of restricted allotment lands could be smaller. Ms. Jenkins testified that the 

blue areas on plaintiffs exhibit No. 3 are the subject properties which are the 

locations of the alleged criminal offenses in these two cases. Subject property # 1 

is the property which is the subject of the Adair indictment. Subject property # 2 

is the property which is the subject of the Blair indictment: She testified that the 

current property records show the title to these properties, at the times of the 

alleged offenses, were held by the CJqI-IA, an agency of the State of Oklahoma, 

Operated by the Cherokee Nation of Oklahoma, to provide housing to needy 

Cherokee Indians within a fourteen county area of northeastern Oklahoma. (Tr. pp. 

70-71). 

Brad Rutherford, Assessor for Adair County, Oklahoma, testified and verified 

this tide information on the two subject properties. He testified that he was not 

asked to check the Adair Co .unty records on any other properties, other than the two 

subject properties. 

Joel Thompson, Executive Director of the CNI-IA, testified that the CNHA 

provides housing for members of the Cherokee Nation of Oklahoma in need of 

housing. (Plaintiff's exhibits 5 and 8). He testified that the two properties which 

are the subjects of these two indictments are owned in fee simple by the CNHA, and 

that they were so owned at the time of the alleged offenses. (Plaintiffs exhibits 

Nos. 13-32 and 37-54). The CNHA is a state agency created pursuant to state law 

under the Oklahoma Housing Authorities Act, 63 O.S. §§1051, et.seq. Mr. 

Thompson testified that CNHA units are provided to tribal members on an 

application-need basis within the fourteen county area recognized as the Cherokee 

Nation of Oklahoma. He testified that, although the units on the two subject 

properties are within the fifteen square mile area designated in plaintiffs exhibit No. 

3 as the Rocky Mountain community, those units were not provided became they 

were located in that area or for that area, but because .of individual need. Hewas 
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unable to testify as to how many CNHA units were located in the area designated 

in plaintiff's exhibit No. 3 as the Rocky Mountain community or in any one county. 

(Tr. p. 130). Mr. Thompson testified that CNHA uses county or city water, sewer, 

and or For Rocky Mou  am  are., 

electricity is provided by Ozark Electric. Both are public utilities. (Tr. pp. 132- 

134). Further, Mr. Thompson testified that some participants in the CNHA program 

may not be Indian and may not be members of the Cherokee Nation of Oklahoma. 

Also, in cases of death or divorce anon-Indian may end Up with the CNHA unit, and . . . .  : 

in such cases the CNHA follows the Oklahoma state law. CTr. p. 107, 135-136). 

Further, if the CNHA repossesses a unit, it does not necessarily go to another family 

member, but the next needy tribal applicant for housing on their list. Mr. 

Thompson agreed that, because the CNHA owns the property in fee and the 

occupant pays them for using the property until it is paid off, CNHA occupants are 

more like tenants than homeowners. ('rr. pp. 137-140). 

Duane King qualified and testified as an expert on Cherokee Indian history 

and culture. He testified that, by the end of the 19th century, churches had 

generally replaced townhouses as the central meeting places for Cherokee 
'r- 

communities. He testified that he had been in the Rocky Mountain area as depicted 

in plaintiff's exhibit No. 3. He testified that within that area there was what he .... 

described as an Indian church, Echota Church, an Indian cemetery, Echota 

Cemetery, and an Indian stomp ground. However, he only observed what he 

perceived to be the Indian culture of the area, and he did not talk to any non- 

Indians. Although there are non-Indian churches and cemeteries in the area, he did 

not find them or seek them out. He did not know the makeup of the membership 

of the Echota Church. He testified that a Cherokee community cannot be defined 

by geographical boundaries, but is determined by the social feelings of the people : 

who live, and have lived, in a particular area. Mr. King believed the Cherokee 

....... Indian populati0n-to-be-approximately one-half the population of the entire area, . . . . . . .  

and that there were a number of those who spoke the Cherokee language. I t  was 



his opinion that, in comparison to other communities in the area, the Rocky 

Mountain area was a more traditional Cherokee community. (Tr. p. 161). 

Julie Moss testified that she had been a resident of the Rocky Mountain area 

since 1983. She testified that she lived near the Indian stomp ground where regular 

religious and dance ceremonies were held. She believed that the stomp ground had 

been there about thirty-five years. She stated that the gathering places in the 

community are the Echota Church, the stomp ground, the two or three small 

convenience stores in the area, and the Rocky Mountain school; grades one through 

eight. (Tr. p. 178). She testified that most people who live in the area work 

outside the area in S~lwell, Oklahoma, the county seat of Adair County, about two 

to five miles southeast, or at a landscape nursery about five miles west in the 

adjoining Cherokee County. She testified that most people in the community travel 

to Stilwetl or to Tahlequah, in Cherokee County, Oklahoma, about twenty miles 

northwest, for their health care and to do their major grocery shopping. Or. pp. 

182-186). 

Imogene Alexander, Coordinator 0f the Education Department of the 

Cherokee Nation, testified that her department provides funds from the Bureau of 

Indian Affairs (BIA) to individual Cherokee Indian applicants to supplement State 

of Oklahoma school funds. These supplemental tribal funds are provided to 

individual Cherokee Indian students in the Oklahoma school system throughout the 

fourteen counties which originally comprised the Cherokee Nation. She testified 

that only approximately sixty percent (60%) of the students at the Rocky Mountain 

community school are Indian, and some of those students receive these 

supplemental funds from the Cherokee Nation. The Rocky Mountain school is a 

dependant state school district in which the students attend grades one through 

eight. Thereafter, the students attend high school in Stilwell. She also testified 

that, ff needed, there is a Cherokee language speaker at the Rocky Mountain school 

to provide bilingual assistance to the Cherokee Indian students, although neither she 

nor anyone else testified that any student ever required or requested such assistance. 

(Tr. pp. 191-195). 
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Joe Kennison, Director of Roads and Transportation of the Cherokee Nation, 

testified that his department is budgeted approximately $8 million for building or 

improving roads within the fourteen county Cherokee Nation of Oklahoma area. 

The Cherokee Nation develops a priority list of locations that identifies road 

improvements which would most benefit members of the Cherokee Nation. The 

State of Oklahoma deeds these roads to the Cherokee Nation; the Cherokee Nation 

improves the road; the Cherokee Nation deeds the road back to the State of 

Oklahoma; and the counties maintain the roads just like other state highways. 

Although there is onehighwayln the RockyMountain area Which w ~  improved by  ~ 

the BIA, the Cherokee Nation has not built or improved any roads in the Rocky 

Mountain area or anywhere else in Adair County. (Plaintiffs exhibit No. 2). Mr. 

Kennison testified that he considered the area around the Rocky Mountain school 

as the Rocky Mountain community area. (Tr. pp. 203-210). 

William Ragsdale testified he is the Director of the Cherokee Nation's 

Marshal's Service. Marshal Ragsdale said he entered into cross-deputization 

agreements with the state law enforcement officers in the fourteen counties of the 

original Cherokee Nation. Also, Marshal Ragsdale claims he has exclusive law 

enforcement jurisdiction on any "Indian country" lands within those fourteen 

counties. Marshal Ragsdale was the investigating officer for the offenses in these 

two criminal cases. (Tr. p. 215). However, because the Cherokee Nation Marshars 

Service does not have any dispatching facilities, persons in Adair County and the 

Rocky Mountain area call the Adair County Sheriff's Office for law enforcement 

assistance, and the Adair County Sheriffs Office responds to those calls in that area. 

(Tr. pp. 252-253). He testified that prior to his becoming Director of the Cherokee 

Nation's Marshal's Service three years ago, these types of criminal cases in this area 

were filed and prosecuted in the Oklahoma state district courts. (Tr. p. 245). Since 

becoming Marshal of the Cherokee Nation he has made a determination that at least 

four areas in Adair County and a number of areas in Cherokee and Delaware 

. . . . . . . . . . . . . . .  Counties are "dependeiit Indian-conimunities" and subject tO exclusive cherokee-: ....... 

Nation law enforcement jurisdiction as "Indian countr~',.although no federal court 
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has made any such determination of any area in the Eastern District of Oklahoma. 

(Tr. pp. 264-267). Marshal Ragsdale testified that he made a determination of the 

Rocky Mountain community as shown in plaintiff's exhibit No. 3 by talking to 

people in the area, and although he knows the gene.,'al area of the Rocky Mountain 

community, he does not know the boundaries of that area. He said there is no list 

or designation, such as in a telephone directory, of the  residents of the community 

or area. (Tr. pp/  256-257). Marshal Ragsdale testified about a number of 

Cherokee Nation community development pmgramswhich, a~e available to Cherokee 

Indians in the Rocky Mountain community. (Tr. pp. 218-227, 236-239). However, 

these programs are available to them because they are Cherokee Indians living 

within the original Cherokee Nation fourteen county area, and not because they are 

members of the Rocky Mountain area. (Tr. pp. 246-248, 254-256). He further 

testified that a person does not have to have ~ Indian blood to be a tribal member 

in the Cherokee Nation of Oklahoma. (Tr. p. 268). The court found many of 

Marshal Ragsdale's answers to be unresponsive or evasive. (Tr. p. 248). 

Boles, an investigator for the Federal Public Defender's Office, was the 

only witness for the defendants. He testified he was familiar with the Rocky 

Mountain area of Adair County, and that he had grown up in the small Adair 

County community of Baron, located between Stilwell and Westville, approximately 

ten to twelve miles northeast of the Rocky Mountain area. Cir. p. 270). Unlike 

Rocky Mountain, Baron is designated on the state highway map. At the request of 

the defendants' attorneys, he had made three trips into and around the Rocky 

Mountain area on virtually every road in the area designated by the government as 

Rocky Mountain. (Tr. p. 275). He described the area as a rural area with most of 

its residents scattered out. He testified that there is dairy farming and cattle raising 

within the area. (Tr. p. 276). He stated that as one approachs the Rocky Mountain 

area there is nothing to denote this as a separate area or set it apart from the 

surrounding area. He saw few persons or vehicular traffic. There are no road signs 

designating the area, except for one sign for the Rocky Mountain school. ('Ft. p. 

277). He gave the same description of Rocky Mountain school system as the oth~.° 
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wimesses. (Defendant's exhibit No. 2). He testified there is one small gas 

station/convenience store in the designated area and two others in areas adjoining 

the designated Rocky Mountain area. Most residents told him they do their major 

grocery shopping and banking in StilweU or Tahlequah. He said the nearest 

employers and health care providers are in Stilwell, and all of the mailing addresses 

for the Rocky Mountain area are either rural route #1 or rural route #4, Stilwe11, 

Oklahoma. He said the nearest fire department is a rural fire department 

approximately five miles south of plaintiff's designated area of Rocky Mountain, and 

all of the utilities in the area are provided by companies outside of the Rocky 

Mountain area. Mr. Boles testified that within the area there is no local government .... 
" r 

and no local community organizations. There are three churches in the area, one .+ 

Indian and two non-Indian. A monthly Indian stomp dance is the only regular - 

activity in the area. On his three trips, Mr. Boles talked, at random, with twenty 

to twenty-five of the residents, some Indian, some non-Indian, of the immediate and 

surrounding areas. He found that some of the persons who lived inside the area 

designated as the Rocky Mountain "community" on plaintiff's exhibit No. 3 believed 

that they lived in a different named community bordering that area, such as Lyon 

Switch, Cave Springs, WauhiUau, or Bidding Spring, and some who lived outside 

that area believed themselves to reside in the Rocky Mountain "community." Mr, 

Boles testified that he tried to determine the boundaries of the Rocky Mountain 

"community," but he could not, and neither could the residents of the area. (Tr. p p .  

277-293). 
. ,  . '  - .  

HI. HISTORICAL LEGAL BACKGROUND 

The term "dependent Indian community" derives from, and was included in 

18 U.S.C. §1151 as a result of, the United States Supreme Court decisions in the 

cases of United States v. Sandoval, 231 U.S. 28 (1913) and United States v. 

McGowan, 302 U.S. 535 (1938). Blatchford v. Sullivan, 904 F.2d 542, 544-545 

(10th Cir. 1990), cert. denied, 498 U.S. 1035 (1991). Although the areas being 

. . . . . . . . . . .  considerdl in- ~ e -  Sandova[ a n d  McGowan c a s ~  were not technically-indian-- ..... 

"reservations", the court found the dependency of the Indians on the government in . 
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those communities was suffidently similar to the dependency of reservation Indians 

to include those areas within the meaning of the term Indian country. Thus, the 

term "dependent Indian community"was included in §1151. This was particularly 

true in fight of the title to the area lands in the Sandoval case being held 

communally by the pueblo or tribe, rather than individually, and the area lands in 

the McGowan case being purchased by the government specitically for the purpose 

of providing land for needy Indians and to equip and supervise those Indians in 

establishing a permanent settlement, and the~.title m those, lands being in the 

government in trust for those Indians. The Blatchford court noted that the holding 

of the pueblos communally rather than in individual ownership was significant to 

the outcome in the Sandoval case. Blatchford, 904 F.2d at 545. In contrast, it is 

well documented that the whole thrust of aUotment of Indian land among the Five 

Civilized Tribes (Cherokee, Choctaw, Creek, Seminole, and Chickasaw), after their 

removal from their homeland in the southeastern United States to Oklahoma, 

involved individual ownership. 

This process culminated in the aUotting of sixteen million acres of 
tribal lands to the individual members of the Tribes, to intermarried 
whites, and to African-American f reedmen. . .  Today, approximately 
20,000 tracts of allotted Indian land held by members of the Five 
Tribes in eastern Oklahoma-covering over 400,000 acres-remain 
subject to federal statutory restrictions on their alienation. 

"Family FlawecP: State Court Approval of Conveyances by Indians of the Five Civilized 

Tribes-Time for Legislative Reform, 25 Tulsa L.J. 1, 3 (1989). 

The court finds it noteworthy that the same philosophy, i.e., being suffidenfly 

similar to the dependency of reservation Indians, was prevalent in the case of United 

States v. Pelican, 232 U.S. 442 (1913), which is the case that caused part (c), all 

Indian allotments, the Indian titles to which have not been extinguished, to be 

included in the definition of Indian country in §1151. Although that case was an 

aUotment case, the nature of the title to the lands and their similarity to reservation 

lands is significant in considering the nature of the title to the lands in this case and 

other Indian country cases. In the pelican case, lands which had been a legally 
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constituted Indian reservation were being vacated and restored to the public 

domain, with the exception of certain lands which were expressly reserved and 

allotted to individual members of the Indians of the ColvUle Reservation, i.e., Indian 

allotments. Title to these Indian allotments, carved out of the o r i ' ~ . C 0 !  'vi~e 

Indian Reservation, was held by the government in trust for the Indians? In 

holding that these Indian allotments were "Indian country", the Pelican court found 

that the allotments, like the original Colville Reservation, were validly set apart for 

the use of the Indians under the superintendence-of" the government, the 

fundamental consideration being the protection of a dependent [Indian] people. 

Pelican, 232 U.S. at 449-450. This court notes that, unlike the Indian trust 

allotments described in Pelican. Oklahoma Indian allottees received fee simple title 

subject to restriction. Cherokee Treaty of Dec. 29, 1835, 7 Stat. 478 (1836). 

The federal allotment policy with regard to the Five Tribes 
differed sharply from practices with other tribes allotted under the 
provisions of the General AHotment Act. That Act authorized the 
President to allot tribal lands in designated quantities to reservation 
Indians, title to be held in trust by the United States for twenty-five 
years or longer. General Allotment Act allottees and their heirs, 
regardless of blood quantum, hold "trust patents" to their lands, with 
the legal fee vested in the United States, and the equitable fee vested 
in the Indians for the period of trust. 

In contrast, the Five Tribes had received fee simple title to their 
tribal lands in Indian Territory, and, therefore, the allotment patents 
were made by the principal chief of each Tribe to their allottees, 
conveying all the right, title, and interest of the respective Tribe in the 
land. Members of the Five Tribes hold "restricted patents" as opposed 
to • "trust patents." The distinction is largely an academic one, 
however, as the federal government's interest, as guardian of the 

2 In fact, a close reading of the Pelican case, reveals an 
intent by the court that these Indian allotment lands were to be 
considered "Indian country", or within the exclusive jurisdiction 
of the federal government, only so long as the title to said lands 
was held by the government in trust for the Indians. Pelican, 232 
U.S. at 447-451. Thus, the statute, 18 U.S.C. §i151(c), which only ......... 
qualifies Indlanallotments as to "the Indian tltles to which have 
not been extinguished", is actually more Inclusive than the case 
upon which it was based. 
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Indian lands and resources, is virtually identical in both classes of 
a l lo t tees . . .  25 Tulsa L.J. 1, 8 (1989). 

Although the author of the law review article concludes that the distinction 

between the restricted patents held by the Five Civilized Tribes and the trust patents 

held by the Plains Indians is not significant, this court observes with interest that 

trust patents had their genesis in reservation land of the Plains Indians held in trust 

for various plains tribes, while the restricted patents of the Five Civilized Tribes 

originated from lands owned in fee simple by the Five CiViltzed Tfil~Cs. Thus, there 

is a strong question as to whether it is historically correct to suggest that tribal land 

acquired by the Five Civilized Tribes at the time of their removal t o  Oklahoma was 

ever a part of a reservation as we have come to know reservations located in the 

western United States, such as those associated with the Pueblos and other Plains 

Indians. 

The Cherokees and other five civilized tribes in their treaties with the United 

States received fee title t o  land in Oklahoma in exchange for the land they gave up 

in the southeastern United States. IOpplers Laws and Treaties, Vol. 2, p. 440; 7 

Stat. 478; .Cherokee Nation v. Journecake, 155 U.S. 197, 39 LEd. 120, 15 S.Ct. 55. 

Unlike the less-cultured nomadic Plains Indians of the western United States, the 

Five Civilized Tribes Indians were not assigned to specific reservation areas but were 

assigned land in fee with the intention of allowing development of their agrarian 

culture. 

The Cherokee and Choctaw Indians in particular attempted, following 

"removal", to transplant their agrarian culture to Oklahoma by continuing southern 

plantation-type farming. Angle Debo, a well-respected Five Civilized Tribes 

historian, in her book, And Still the W. aters Run gives a graphic description of a 

successful Choctaw farming operation. 

The richest Choctaw, Wilson N. Jones, was said to hold 17,600 acres 
under fence, of which 550 acres was under cultivation, and to own 
5,000 cattle, 75 horses, several coal mines, a store, and a cotton gin. 
It was not illegal for a citizen to lease his personal holdings to non- 
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citizens, and most of the labor on these great farms was performed by 
white or Negro tenants. 

Angle Debo, And Still the Waters Run 17(1940). This cross-culturalLzation is also 

noted by the court in Morris v. Andrus. 640 F.2d 404 (D.C. Cir. 19803: 

The Creek, Cherokee, Seminole, Choctaw and Chickasaw tribes 
comprise the group known as the Five Civilized Tribes. These tribes 
were culturally and politically sophisticated relative to the Plains 
Indians, who inhabited the Oklahoma area to which the tribes were 
forcibly removed from their native southeast by the  federal 

. . . . .  . . . . . . .  Govenunent under th e Indian Removal Act of 1830. H_a.a.a.a.a.a.a.a.~ 430 
F.Supp. at 1199. See also, Choctaw Nation v. Oklahoma, 397 U.$ .  .... 
620, 622-26, 90 S. Ct. 1328, 1330-32, 25 L. Ed. 2d 615 (1970). 

Historian Debo vividly illustrates that the assimilation of Cherokees and 

Choctaws into the white man's culture began even before removal. 

One important result of this closer intercourse was the rapidity with 
which the Indians, especially the Cherokees and Choctaws, began to 
adopt the white man's institutions. They invited Christian 
missionaries to their country and established churches and schools, 
they adopted constitutions and legal codes, and some of their leaders 
began to operate plantations worked by Negro slaves. The progress 
of the Cherokees was' especially rapid at this time, because Sequoyah, 
one of the greatest geniuses ever produced by any race, invented a i 
phonetic alphabet that enabled the whole tribe to become within a 
few months a literate people. 

Angie Debo, _And Still the Waters Run 1-2 (1940). • 

Additional historical facts suggest the pronounced distinction between land 

acquired by the Five Civilized Tribes and "reservations" located in the western 

United States. From thebeginning of the Five Civilized Tribes' occupation of 

• Oklahoma, the cultural constituency was predominantly non-Indian as reflected by: 
b • 

The first United States census of the Indian Territory, which 
was made in 1890, shows the approximate racial composition. It 
classed the inhabitants according to physical appearance without 

. . . . . . . . . .  Z .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

regard to citizenship, but it reveals in a startling way how the Indians 
were crowded in their last refuge by the pressure of other races. The 
statistics are as follows: . ' 
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PERCENTAGE 
NATION WHITES NEGROES INDIANS TOTAL OF INDIANS 

Cherokee 29,166 5,127 22 ,015  56,309 39.1 
Choctaw 28,345 4,406 11 ,057  43,808 25.24 
Chickasaw 48,421 3,676 5,223 57,329 9.11 
Creek 3,287 4,621 9,999 17,912 55.82 
Seminole 172 806 1,761 2,739 64.29 

Total 109,393 18 ,636  50,055 178,097 28.11 

Angle Debo, And Still the Waters Run 13 (1940). 

As mentioned herein, as of the year 1989, over 151/2 million of the original 

16 million acres allotted to the Five Civilized Tribes has through the restriction 

removal process been assimilated into the Oklahoma culture as taxable state land. 

Conversion of 98% of all land originally owned by the Five .Civilized Tribes to the 

taxable inventory of the State of Oklahoma is condusive proof that there are only 

small parcels of restricted Indian allotment land ownership scattered over more than 

30 eastern Oklahoma counties. This restricted Indian allotment ownership, which 

is graphically demonstrated by the testimony describing the Rocky Mountain 

Community, does not support the conclusion that the Rocky Mountain area is a 

dependent community. To the contrary, the testimony in this case simply reflects 

that the Rocky Mountain area is a typical slice of rural eastern Oklahoma occupied 

by a mixed culture of people attempting to hold on to their agrarian roots. This 

court's observations are somewhat similar to Historian Debo. 

The cultural amalgamation of the two races was the most successful. 
Probably more than any other state in the Union Oklahoma has 
accepted the cultural heritage of the Indian, and has used it as a 
background of its own traditions; on the other hand even the most 
conservative Indians have adopted the clothing and habits and religion 
and to a certain extent even the language of their white neighbors. 

The spiritual union of the two races was accepted from the 
beginning. The name of the state itself is a Choctaw expression 
meaning "Red People," and was first suggested by an able and 
cultured Choctaw Chief during the treaty negotiations of 1866. The 
Great Seal of the State, designed by young Gabe E. Parker, in the 
Constitutional Convention, and Dr. A. Grant Evans, is a five-pointed 
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star with the seal of Oklahoma Territory in the center and the seal of 
one of the Civilized Tribes in each of the rays. The Oklahoma 
Territory seal itself showed a frontiersman and an Indian clasping 
hands; with an industrial and a hunting scene as their respective 
backgrounds, and a figure of justice with her scales poised between. 

. . . . . . . . . . . . . . . . . . .  ~ . . . . .  If=this :ideal r was :not :entirdy:realizedr the=fact~was:due to-the 
individual greed of the white man and the individual ineptitude of the 
red rather than to any general racial discrimination. The constitution, 
which expressly legalized the segregation of the colored race, defined 
the term "colored" to apply only to persons of African descent and 
"white race" to include all other persons. Theunion of the two races 

. . . . . . . . . . . . . .  wasportrayed in the allegorical wedding of thestatehood ceremonies, ~ 
and Governor Haskell in his inaugural address glorified Oklahoma as 
a state where the original owners of the soil had not been conquered, ~- 
but had joined with their white neighbors in forming  a new 
commonwealth, and he found in the red and white stripes of the 
American flag a new symbolism of the red man and the white united 
under the azure sky. 

Angle Debo, And Still the Waters Run 291-292 (1940). 

The McGowan court, in describing the land purchased by the government for 

the Indians, used the identical language of the pelican case: "rhe fundamental 

consideration of both Congress and the Department of the Interior in establishing 

this colony has been the protection of a dependent people. Indians in this colony 

have been afforded the same protection by the government as that given Indians in 

other settlements known as 'reservations'." McGowan. 302 U.S. at 538.  Notice the 

McGowan court equated the protection of dependent people [Indians] in its case to 

the protection of reservation Indians. 

It is pertinent, and the court finds, the dates of the Sandoval, McGowan and 

Pelican decisions, 1913, 1938 and 1913 respectively, to be significant; because at 

those times Indian tribes , communities, and peoples were, and had been historically, 

almost totally dependent upon the federal government. In fact, the dependency of 

Indians and Indian tribes seems to have been a given factor in an era that even 

questioned the Indians' citizenship in the United States. In referring to Indians and 

--[rid/an tr/bes, those decisions made, what  would be considered - today, derogatory- -~ . . . .  
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and demeaning remarks and characterizations.' Certainly today's society, including 

the government, judiciary and the public, no longer maintain such attitudes or 

beliefs toward Indians or Indian tribes. AU Indians and Indian tribes are no longer 

nineteenth century dependent wards of the government, requiring protection from 

an alien citizenry or other Indian tribes, as exemplified by ~ndian Self- 

Determination Act", 25 U.S.C. § 450, et seq. Further, Congress at 25 U.S.C. § 

450(a)(b) in 1994 amendments to the Indian Self Determination Act stated: 

The Congress declares its commitment to the maintenance of the 
Federal Government's unique and continuing relationship with, and 
responsibility to, individual Indian tribes and to the Indian people as 
a whole through the establishment of a meaningful Indian self- 
determination policy which will permit an orderly transition from the 
Federal domination of programs for, and services to, Indians to 
effective and meaningful participation by the Indian people in the 
planning, conduct, and administration of those programs and services. 

Finally, incorporating the concept of assimilation into its most recent opinion on 

racial discrimination, the Supreme Court stated, "In the eyes of government, we are 

just one race here. It is American." Adarand Consu'uctors, Inc. v. Pena, Secretary 

of Transportation, et al., _ _  U.S. ___, 115 S.Ct. 2097, 132 L. Ed. 2d 158 (1995). 

3 "The people of the pueblos, . . . are nevertheless 
Indians in race, customs and domestic government. Always living in 
separate and isolated communities, adhering to primitive modes of 
life, largely influenced by superstition and fetichism, and chiefly 
governed according to the crude customs inherited from their 
ancestors, they are essentially a simple, uninformed and inferior 
people. [I]t remains an open question whether they have become 
citizens of the United States." Sandoval, 231 U.S. at 39. 

"These Indians are yet wards of the Nation, in a condition of 
pupilage or dependency, and have not been discharged from that 
condition. They occupy these lands [by an agreement that] is part 
of the national pollcybywhichthe Indians are to be maintained as 
well as prepared for assuming the habits of clvillzed life, and 
ultimately the privileges of citizenship." Pellcan, 232 U°S. at 
450. 
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IV. THE "DEPENDF.J~ INDIAN ~OMMUNYI'Y" STANDARDS 

Until recently, the Blatchford case set the guideline standards in this circuit 

for a districtcourt's determination o f  what constitutes a "dependent Indian 

_+: communlty"=+ as=set out i n  18 U.S.C.+§1151 ( b ) . :  N o t i n g  in:United States v ,  M a r l i n e ,  ~ : :  + ..... ..... 

442 F.2d 1022, 1024 (lOth Cir. 1971), that the test for such a determination is not 

simple, the ~latchford court implicitly adopted the Eighth Circuit's test and held that 

the trial court, in determining whether or not a particular area or community is a 

+ '~depen. dent Indian communivj", sh °uld con sider ( ! )  t he +nature +of the az~ea +in: • ~ + 

question, (2) the relationship of the inhabitants of the area to Indian Tribes and to 

the federal government, and (3) the established practice of government agencies 

toward the area. The court noted that any other relevant factors should also be ~;~ 

considered. Blatchford, 904 F.2d at 545. in discussing several Eighth Circuit cases l ~ 

concerning "dependent Indian community" status, the Blatchford court noted that ; 

a crucial consideration was whether the community had been set apart for the use, ; ~ 

occupancy and [federal governmental] protection of dependent Indian peoples. ~ • 

Blatchford, 904 F.2d at 546 and 548-549. The Rocky Mountain area of Adair 
D 

County, Oklahoma, has not been set aside or apart for the use, occupancy and 

federal protection of the Indians who live in that area. The mere presence of a 

group of Indians who constitute the bulk of the population living in that area or ii• 

community, and who give that area or community a distinctly Indian character, does ~ ~., 

not make that area or community a "dependent Indian community" as contemplated 

by § 1151. Here, at most, only fifty percent of the population is Indian. Blatchford, 

904 F.2d at 549, citing Martine, 442 F.2d at 1024. The Blatchford court also noted •• 

that in all three of the Eighth Circuit eases in which a "dependent Indian 

community" status was found to exist, the lands in question were tribal trust lands 

or lands rifled in the United States Government in trust for an Indian tribe. 

Blatchford, 904 F.2d at 548. • 

I . 

Now, the Eighth Circuit has added to and refined the Blatchford test, and th e ~ . . . . . . . .  

Tenth Circuit has, in Pittsbure_ & Midway Coal Mining_ Company v. Watchman. 52 

F.3rd 1531, 1545 (lOth Cir. 1995), explicitly adopted the Eighth Circuit's four- 
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prong test for determining what constitutes a "dependent Indian communitf'  under 

18 U.S.C. §1151Co). Whether a particular geographical area is a "dependent Indian 

community/' depends on a consideration of several factors, including: (1) whether 

the United States has retained title to the lands which it permits the Indians to 

occupy and authority to enact regulations and protective laws respecting that 

territory; (2) the nature of the area in question, the relationship of the inhabitants 

in the area to Indian tribes and to the federal government, and the established 

practice of government agencies toward the area;' (3) whether there is an dement 

of cohesiveness manifested either by economic pursuits in the area, common 

interests, or needs of the inhabitants as supplied by that locality; and (4) whether 

such lands have been set apart for the use, occupancy and protection of dependent 

Indian peoples, id. The court noted that before considering these factors, it was 

necessary to determine the community of reference by examining the status of the 

area in question as a community and the surrounding area. Pittsburg & Midway 

Coal Mining v. Watchman, 52 F.3rd at 1543-1545. 

A. The Status of Roc.k~ Mountain as a Community. and the Surrounding Area 

As hereinbefore described, the "Rocky Mountain area" in west, central Adair 

County, Oklahoma, is not on any maps, and it does not have any definite or 

definable geographical boundaries. Although the government's estimates of the size 

of this community or area vary from fifteen to thirty square miles, the factual 

evidence of the general nature and character of the "Rocky Mountain area" in Adair 

County, Oklahoma, is essentially undisputed. It is a typical, without regard to racial 

population, rural community in a rural county, whose county seat of Stilwell, 

approximately two to five miles southeast of the area, has a population of 

approximately 2,700. There are other similar 'local communities or areas"in the 

vicinity, some of which overlap the Rocky Mountain area. There are many such 

4 These three factors in the second prong of the Watchman 
test...are the guldeline:,,factors from the .B.Iclt=~,l~d~., case .. , -, 
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areas in  practically every county in the state, particularly rural counties. Based 

upon the 1990 census information of'~lock Group 3", the general population of the 

Rocky Mountain area and the immediate surrounding area is probably less than 400 

. . . . . . . . . . . . .  : ~ o n s ,  a n d a p p r o ~ t ~ y  o n e - ~ d i ' a n  s, p rh-~igminatdy Cherokee, and is one~ 

of the more dense Indian populations in eastern Oklahoma. The area sun~unding 

Stilwell, has only one-half the density of Indian population as the Rocky Mountain 

area, or approximately one-fourth Indian. (Plaintiffs exhibit No. 1). There is a 

dependent state school district, Rocky Mountain School, igrades one through eight, 

. . . . .  " . . . . . . . .  f~rom Which the area gets its name, and two or three churches in the immediate 

area. There are no businesses, banks, post offices, utilities,, or local governmental 

units within the fifteen to thirty square mile area. Utilities are provided by rural 

county services, generally out of Stilwell. Except for the area of, and immediately 

surrounding, the county seat town of Stilwell, which gives Rocky Mountain its 

economic base, the area surrounding the Rocky Mountain community for twenty 

miles is the same sparsely populated rural area without any cities or towns,, and is . , . . . .  

undifferentiated from the Rocky Mountain area. 

The court finds from all the evidence that Rocky Mountain, the community 

of reference, is not a community in the traditional Indian or non-Indian meaning of 

the word, but is a rural area approximatelysix to twelve square miles in size 

surrounding the rural state school known as Rocky Mountain. The court finds there 

are no definite, definable boundaries for the area referred to as the Rocky Mountain 

community. Even ff the Rocky Mountain area was a definitive community, the court 

could not find that it is an "Indian" community as contemplated by §1151(b), as the 

population of the area is only approximately one-half indian. Nevertheless, the 

court will apply the Watchman factors to  the Rocky Mountain area. 

• ",_" . • 

. . . . .  ~ a r s h a i  R a g s d a l e , s - t e s t i m o n y -  r e f l e  t s  c one can be a member of 
the Cherokee Tribe with little, or perhaps no, Indian blood (Tr. p. 
268).  
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B. Applvln~ the Watdmmn FacTo~ to The Rocky Mountain Area 

As recognized by the ~ case, the first factor, i.e., the nature of the 

title to the land in the area or community in question, is a critical starting point in 

the determination of whether or not an area or community is sufficiently similar to 

Indian reservation land and in considering the fourth factor, i.e., whether that 

community has been set apart or provided land for the use, occupancy and federal 

protection of dependent Indian peoples, in order to qualify as a "dependent Indian 

community" as contemplated by §1151 (b). Although the government's retention of 

title to the lands which it permits the Indians to occupy, or government title in trust 

for an Indian tribe, does not in and of itself establish an area as a "dependent Indian 

community" for §1151 purposes, Blatchford, 904 F.2d at 548-$49, without such 

title, consideration of the other Watchman factors should be unnecessary. However, 

in this case, the court has considered all of the Watchman factors. 

(1} United States Title to Lands and Retention of Authority to Enact Law 

The court finds that title to the land in the general Rocky Mountain area is 

held by individuals, appro .x.imately one-half of whom are Indian, and not by an 

Indian tribe or by the government in trust for the Indians. The government has not 

retained title to the lands in this area and just permitted the Indians to occupy it. 

The government has not retained any authority to enact regulations or protective 

laws with respect to the area. There are no Indian reservation lands in the area or 

in Oklahoma, and although a maximum of 14%-15% of the Rocky Mountain area 

may be restricted Indian allotment lands, that fact alone does not make the area a 

dependent Indian community, and it would not, even if 100% of the land in the 

area was restricted Indian allotment land. If the land or area in question was an 

Indian reservation or all restricted Indian allotment lands, a dependent Indian 

community determination would be moot and not necessary. Although an Indian 

reservation might also be considered a dependent Indian commun/ty, restricted 

Indian allotment lands do not so easily equate with a dependent Indian commun/ty. 

In fact allotment lands, even though restricted, were created for the purpose of 

eventually ending the Indians' dependency upon the  United States Government._ 
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f2~ Nature of Area arid Relationship of Inhabitants to Tribes and Govcrmnent 

and Government Prac~ce Toward Area 

In considering the nature of the area, the court adopts its above comments 

........ _ . . . . . . . . . .  and ~ ~  c g n c ~ t h e  status of  the c 0 ~ u n i t y .  Al thoug h a p p r o ~ t ~ y  o n e - -  

half of the residents living in this area are some degree Cherokee Indian, they do 

not live in any kind of communal or traditional tribal life style. The headquarters 

of the Cherokee Nation of Oklahoma is located in the adjoining County of Cherokee, 

in Tahlequah, Oklahoma. The Indians live in individual homes scattered out among 

non-Indian residences in a rural area. There is no tribal government or local 

government of any kind in the Rocky Mountain community. The Indian people in 

the area do not have communal gardens or work projects. The only activity in the 

area peculiar to Indians is a monthly stomp dance, which is attended by Indians 

from inside and outside of the area. The State of Oklahoma and the County of 

Adair builds and maintains the roads in the area. The State of Oklahoma provides 

and maintains the only public school in the area. The Cherokee Nation does 

provide a bilingual Cherokee speaker for Cherokee Indian students in that school, 

if that service is ever needed, and there was no testimony that it is needed. The 

Adair County Sheriffs Office responds to area residents' calls for law enforcement 

assistance. The Cherokee Nation does provide some housing for Cherokee Indians 

in the area through the CNHA, an agency of the State of Oklahoma. However, such 

housing is not exclusively Indian, and it is not exclusively for the Rocky Mountain 

area. Utilities are provided by public utility companies outside the area, with the 

+exception of water, which is provided by a rural county water district, a state . . . .  : 
t , ,  

service. The court finds that neither the life styles, the government, nor the welfare 

or needs of the Indians living in the Rocky Mountain community or area are in any 

way similar to those of reservation or dependent Indians. 

f3~ Element of Cohesiveness of Inhabitants Supplied by the Community ~ 

The court finds that there is little cohesiveness between the inhabitants of the 

. . . . . . . . . . . . .  Rocky Mountain are~ due to economic pursuits, common interests, or needs Of  its--: . . . . .  

residents. Probably the most significant cohesive factor in the area is the Rocky 
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Mountain school, supplied by the State of Oklahoma for the area. The only dement 

of cohesiveness for the Indian inhabitants of the area would be a common interest 

in the stomp ground and Indian church, and there is no evidence as to what 

percentage of area Indians partake of these facilities. The court finds that there is 

no dement of cohesiveness manifested by any economic pursuits in the area, as 

almost all employment, business, and economic opportunities are outside of the 

Rocky Mountain area. 

(41 Use, Occupancy and protection of Dependent Indian. People. 

The court finds that the Rocky Mountain area has not been set apart for the 

use, occupancy and protection of dependent Indian peoples, with the possible 

exception of the 14%-15% of restricted allotment lands scattered throughout the 

area. However, since restricted allotments were created to eventually end 

dependency, the court finds that this percentage of restricted allotment lands 

scattered throughout the area does not make the area a dependent Indian 

community. As to this factor, the court also adopts its above comments and findings 

concerning the factor on title to the lands in the area. 
0 

It appears to this court that the fourth Watchman factor should emphasize 

a critically important factor in this determination, that being, if there is found to be 

an Indian community, is that Indian community in fact dependent upon the federal 

government. In this context, "Dependent" means the Indian community needs for 

its existence the support and protection of the federal government, such that the 

federal government created or provided that community for the Indians for their 

support and protection. There is no evidence that the government or anyone else 

considers the Indians who live in this area to be dependent, or at least any more or 

less dependent than non-Indians living in the area, nor are they. Although the 

Cherokee Indians living within the Rocky Mountain area receive benefits from the 

Cherokee Nation of Oklahoma, it is because they are Cherokees living within the 

original allotment boundaries of the Cherokee Nation of Oklahoma and not because 

they are living in the Rocky Mountain community or area. 
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In conclusion, the court finds that the area known as Rocky Mountain in 

Adair County, Oklahoma, is not a "community ~ as intended by 18 U.S.C. §l151(b).  

The court also finds that same Rocky Mountain area is not an "Indian" community. 

. . . .  _ . . . . . . . . . . .  The C_Om~_ ~ ~  fin++ .+that ~ ~ . M o _  +u~+t+m~_ _ar_ ~e+a_~_not_+al ,'depe~_dent" I n ~  

commun/ty as contemplated by §1151Cb). Accordingly, the court finds that the 

locations of the offenses alleged in these two indictments are not within "Indian 

country" pursuant to 18 U.S.C. §§1151, 1152, and 1153, and this court is without 

jurisdiction in these two cases. Thus, the defendants'mo~0nsto dismiss for lack of 
- +  + + - ~ _ + - -  - _ +  - + - -  _ . - - L +  : . -  + _ _ _  ~ - ~  . . . . .  - . ~ + -  - . : ~ . . . .  : 

jurisdiction are granted, and these two cases are dismissed, 

IT IS SO ORDERED this ] 0 day of October 1995. 
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"Wel lness  - An Indigenous  Perspective" 

By: Gene D. Thin Elk (t.akota) 

Wellness is the harmonious interaction of our whole being through the spiritual 
and physical realm. We Indigenous Peoples must realize the gift of life from the Creator, the 
opportunity of creation through free will and privilege to be a relative on mother earth. We 
return this acknowledgment through acts of humility and sacrifice. Giving all of this back to the 
Creator. This completes our circle of existence. 

l° 
2. 
3. 
4. 
5. 

6. 
7. 

9. 

10. 

Ii .  

12. 

Connection with the Creator, iifegiver; 
Knowingness of the creative process in nonphysical form, life-force; 
Knowingness of the interconnection of all life; (Mitakuye) 
Knowingness of the interdependence of all of life; (Oysin) 
Knowing and understanding the appropriate usage of our native tongue, our language is a 
physical exercise of  our spiritual knowingness and connection; 
Knowing that our spirit is our true essence; 
Knowing our cultural values and traditions are intergenerationai connection to and from the 
creator: (Wakan) 
Knowing that thi.~ lil~ fiwce is always t:on.~l~llll :11111 I~lll' hlllll~111 c~mccplion anti cognililm of 
this life force is interpreted and reinterpreted througla earth experie,aces; 

understand our relationships and addressing each relative in appropriateness Knowing and 
and respect; 
Knowing our position withi,1 our socictics, the pu,'posc of each society a,ld how each society 
relates to the larger society: 
Knowing our position in the intergenerational relationships, to use the appropriate language, 
tone of voice, infliction of words and use of the appropriate word(s); 
Knowing that there are things of which we need to know and equally important, there are 
things of which we must grow into, earn or become in harmony with and there are things we 
need not know; 

13. Knowing that sacred instruments, indigenous concepts, spiritual teachings are to be shared 
only in appropriate settings, matters and ceremonies. They must never be used out of context 
or for personal benefit. 

14. Knowing the responsibility and privilege of each stage of development, learning how to be a 
child, how to be a youth, a young adult and an elder; 

15. Knowing that you belong to this universe, this earth, your family, your People and they are a 
part of the whole of life; 

16. Knowing in which way you are related and fulfilling the relationship with respect and honor; 
17. Understand that as a individual keeping the constant reciprocal effort back to the Lifegiver, 

Creator, through peace and gratitt,de which lead to a life of hunlility; 
18. Committing to treat oneself as a conduit of this relationship with the Lifegiver, Creator, for 

others; 
19. I laving rcspect and honor for all relations, to their appropriate degree interact with thern to 

enhance the creative flow in thc universe and personal experiences;" 
20. Acccpt that all events are and our action or reaction is a learning for discernment in the spirit, 

mental, physical and emotional understanding; 
21. Knowing that this earth time is temporal, iciye wicasa, means, existing in the domains of the 

physical laws within the spirit laws; 





CONCEPTS ORDER FORM 

k., , , 

NATIVE AMERICAN ALCOIIOL A::D SUBSTANCE ABUSE VIDEO T~PE SERIES 

Check ( ) tapes to be ordered 

DEVELOPMENTAL DYNAMICS WIT[fIN CHEMICALLY DEPENDENT FAMILIES 

200: THE SACRED TREE OF LIFE 

200A: Pre-PARA ALCOHOL SYNDROME-IMPRINT STAGE (BIRTH TO 4 YEARS) 

200B: Pre-PARA ALCOIIOI, SYNDROME-IMPRINT STAGE (4 YEARS TO 9 YEARS) 

200C: PARA A[.COIIOI, SYNDROME-IMPACT STAGE Ill (9 "{EARS TO ]4 YEARS) 

200D: PARA ALCOHOL SYNDROME-IMPACT STAGE IV (14 YEARS TO 18 YEARS) 

201  : P S / C I I t ) - I ) R A I 4 A  "'l'Wt.) t lOURS A N I ) T W O  RF, F~RS" 

202: NATURAL VS. UNNATURAL WORLD WITIIIN NATIVE AMERICAN CULTURE 

203: RED P, OAD APPROACII IN C[IEMICAL DEPEr.IDENCY HABILI/FATIOH 

204: INTRODUCTION TO NATIVE AMERICAN PSYCHE IN THERAPY SETTING 

205: FOUR THERAPY TARGETS WITHIN 

206: SACRED SEVENTH DIP, ECTION 

207: HOW TO COHDUCT "HEALING THROUGH FEELING" Groups 

All tapes are $150.00 per tape. They range from 30 minutes to 60 
minutes depending upon the subject. 

oi-'lq 
Total cost of the entire set as of _ ~  is $1,500.00. 

Checks Payable to: Medicine Wheel Inc. 
Box 5n! 
Vermillion, SD 57069 
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Medico-legal  Issues in the Evaluation 
of Child Sexual  Abuse 

Rich Kaplan, MD 
Medical  Director 
Center  on Child Abuse and Neglect  
South Dakota Children's Hospital  

What  const i tu tes  an appropr ia te  m e d i c a l  
eva luat ion o f  an  a l l eged ly  sexua l ly  abused  chi ld? 

Guiding Principles 
I Patient Centered 
I Medically Oriented 
I Evidence Based 

Pat ient  Centered 
I Independent  
I Humane 

Medical ly  Oriented 
I Diagnosis and Treatment  

I Undiagnosed conditions 
I Signs of other maltreatment 
I S.T.D.'s 
I Psychotherapy 
I Safety-Protection 

Evidence Based 
I An Abuse Epistemology 

I Refereed Journals 
I Relevant Clinical Experience 
! Not Theories 
I Daubert 

The Exam 
I History/Interview 
I Laboratory/x-ray 



, . 1  

History / In terv iew 
I Focal vs. Suggestive 
I Dolls? 
I The Healing Starts 
Physical  Exam 
I Developmental Assessment 
I Growth Parameters 
I Complete Head To Toe 
I Genital Exam/Colposcopy 
Lab and X-ray 
I GC 
l Chlamydia 
I HSV 
I HPV 
I PCR vs Culture 
I Serology 
I Skeletal Series 
The Examiners  
l The Interviewer 
I The Practitioner 
Diagnost ic  Formulat ion 
I History 
I Behavioral Changes 
I Physical Findings 
I Lab/X-ray 
Documenta t ion  
I To Tape or Not to Tape 
Ethical  Medica l  Test imony 
l Science and experience --not theory 
I Don't take sides ,,. 
I The truth will set you free 
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A M E R I C A N  A C A D E M Y  O F  P E D I A T R I C S  

Committee on Child Abuse and Neglect 

Guidelines for the Evaluation of Sexual Abuse of Children: 
Subject Review 

ABSTRACT. This statement serves to update guide- 
lines for the evaluation of child sexual abuse first pub- 
lished in 1991. The role of the physician Is outlined with 
respect to obtaining a history, physical examination, and 
appropriate laboratory data and in determining the need 
to report sexual abuse. 

ABBREVIATIONS. AAP, American Academy of Pediatrics; STDs, 
sexually transmitted diseaseB; HIV, human immuno&f idency vi- 
I-us. 

F 
ew areas of pediatrics have expanded so rap- 
idly in clinical importance in recent years as 
that of sexual abuse of children. What Kempe 

called a '!hidden pediatric problem "t in 1977 is cer- 
tainly less hidden at present. In 1996, more than 3 
million children were reported as having been 
abused to child protective service agencies in the 
United States, and almost 1 million children were 
confirmed by child protective service agencies as 
victims of child maltreatment. 2 According to a 1996 
survey, physical abuse represented 23% of confirmed 
cases, sexual abuse 9%, neglect 60%, emotional mal- 
treatment 4%, and other forms of maltreatment 5%. 2 
Other studies have suggested that approximately 1% 
of children experience some form of sexual abuse 
each year, resulting in the sexual victimization of 
12% to 25% of gifts and 8% to 10% of boys by age 18) 
Children may be sexually abused by family members 
or nonfamily members and are more frequently 
abused by males. Boys may be victimized nearly as 
often as girls, but may not be as likely to disclose the 
abuse. Adolescents are perpetrators in at least 20% of 
reported cases; women may be perpetrators, but only 
a small minority of sexual abuse allegations involve 
women. The child care setting, an otherwise uncom- 
mon setting for abuse, may be the site for women 
offenders. Pediatricians may encounter sexually 
abused children hi their practices and may be asked 
by parents and other professionals for consultation. 
These guidelines are intended for use by all health 
professionals caring for children. In addition, specific 
guidelines published by the American Academy of 
Pediatrics (AAP) for the evaluation of sexual assault 
of the adolescent by age group should be used. s 

This statermn! has bec-n approved by the Council on Child and Adolescent 
I leallh. 
The re¢o, nmendations in this slatemen! do not indicate an exclusive course 
of Irealmcnt or serve a5 a slandnrd of medical care. Variations, taking into 
accuunl Individual clrcumslances, may be appropriate. 
PEDIATRICS (iSSN 0031" 4005). CupyHght O 1999 by Ihe Amcrk'an Acad- 
emy of Pedhlrlc$. 

Because pediatricians have trusted relationships 
with patients and families, they are often able to 
provide essential support and gain information that 
may not be readily available to others involved in the 
investigation, evahmtion, or treatment processes. 
HOwever, some pediatricians may not  feel ade- 
quately prepared at present to perform a medical 
evd.~ation of a sexually abused child without ob- 
stru'~ting the collection of essential evidence. Pedia- 
tricians need to be knowledgeable about the avail- 
able resources in the community, including 
consultants with special expertise in evaluating or 
treating sexually abused children. 

DEFINITION 
Sexual abuse occurs when a child is engaged in 

sexual activities that the child cannot comprehend, 
for which the child is developmentally unprepared 
and cannot give consent, end /or  that violate the law 
or social taboos Of society. The sexual activities may 
include all forms of oral-genital, genital, or anal con- 
tact by or to the child, or nontouching abuses, such as 
exhibitionn~m, voyeurism, o r ~ i n g  the child in the 
production of pornography. I S~xual abuse indudes a 
spectrum of activities ranging from rape to physi- 
cally less intrusive sexual abuse. 

Sexual abuse can be differentiated from "sexual 
play" by determining whether there is a develop- 
mental asymmetry among the participants and by 
asse~ing the coercive nature of the behavior. 6 Thus, 
when young children at the same developmental 
singe are looking at or touching each other's genitalia 
because of mutual interest, without coercion or in- 
trusion of the body, this is considered normal (ie, 
nonabusive) behavior. I Iowever, a G-year-old who 
tries to coerce a 3-year-old to engage in artal inter- 
course is displaying abnormal behavior, and the 
health and child protective systems should be con- 
tacted although the incident may not be legally con- 
sidereci an assault. Children or adolescents who ex- 
hibit inappropriate sexual behavior may be reacting 
to their own victimization. 

PRESENTATION 
SexuaUy abused children are seen by pediatricians 

in a variety of cizcumstances: 1) They may be seen for 
a routine physical examination or for care of a med- 
ical illness, behavioral condition, or physical Finding 
that would include child sexual abuse as part of the 
differentia[ diagnosis. 2) They have been or are 
thought to have been sexually abused and are 
brought by a parent to the pediatrician for evalua- 
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tion. 3) They are brought to the pediatrician by social 
service Or law enforcement professionals for a med- 
ical ;~valuation for possible sexual abuse as part of an 
investigation. 4) They are brought to an emergency 
department a fter a suspected episode of sexual abuse 
for evaluation, evidence collection, and crisis man- 
agement. 

The diagnosis of sexual abuse and the protection of 
the child from further "harm depends in part on the 
pediatrician's willingness to consider abuse as a pop 
sibility. Sexual abuse presents in many ways, 7 and 
because children who are sexually abused generally 
are coerced into secrecy, a high level of suspicion 
may be required to recognize the problem. The pre- 
senting symptoms may be so genera[ (eg, sleep dis- 
turbances, abdominal pain, enuresis, encopresis, or 
phobias) that caution must be exercised when the 
pediatrician considers sexual abuse, because the 
symptoms may indicate physical or emotional abuse 
or other nonabuse-related stressors. Among the more 
specific signs and symptoms of sexual abuse are 
rectal or genital bleeding, sexually transmitted dis- 
eases, and developmentally unusual sexual behav- 
ior. s Pediatricians evaluating children who have 
these signs and symptoms should at least consider 
the possibility of abu~  and, therefore, should make 
a report to child welfare personnel if no other diag- 
nosis is apparent to explain the findings. 

Pediatricians who suspect sexual abuse has oc- 
curred or is a possibility are urged to inform the 
parents of their concerns in a calm, nonaccusatory 
manner. The individual accompanying the child may 
have no knowledge of, or involvement in, the sexual 
abuse of the child. A complete history, including 
behavioral symptoms and associated signs of sexual 
abuse, should be sought. The pr'anary responsibility 
of the pediatrician is the protection of the child, 
sometimes requiring a delay in informing the par- 
ent(s) while a report is made and an expedited in- 
vestigation by law enforcement and/or child protec- 
tive services can be conducted. 

TAKING A HISTORY/INTERVIEWING THE CHILD 
In many states, the suspicion of child sexual abuse 

as a possible diagnosis requites a report both to the 
appropriate law enforcement and child protective 
services agencies. All physicians need to know their 
state law requirements and where and when to file a 
written report. The diagnosis of sexual abuse has 
civil (protective) and criminal ramifications. Investi- 
gative interviews should be conducted by the des!g- 
nated agency or individual in the community to min- 
imize repetitive questioning of the child. This does 
not preclude physicians asking relevant questions to 
obtain a detailed pediatric history and to obtain a 
review of systems. The courts have allowed physi- 
cians to testify regarding specific details o[ the child's 
statements obtained in the course of taking a medical 
history to provide a diagnosis and treatment. Occa- 
sionaUy, children spontaneously describe their abuse 
and indicate who abused thean. WheJ~ asking youn~ 
children about abuse, the use of line drawings," 
dolls, j° or other aids" are generally used only by 
professionals trained in interviewing young c.hU- 

dren. The American Academy of Child and Adoles- 
cent Psychiatry and American Professional Society 
on the Abuse of Children have published guidelines 
for interviewing sexually abused children. 12.13 Chil- 
dren may also describe their abuse during the course 
of the physical examination. It is desirable for those 
conducting the interview to use nonleading ques- 
tions; avoid showing strong emotions such as shock 
or disbelief; and maintain a "tell me more" or "and 
then what happened" approach. If poss~le, the child 
should be interviewed alone. Written notes in the 
medical record or audiotape or videotape should be 
used to document the questions asked and the 
child's responses. Most expert interviewers do not 
interview children younger than 3 years. 

A belmvioral history may reveal events or behav- 
iors • relevant to sexual abuse, even in the absence of 
a clear history of abuse in the child. 7 The parent(s) 
may .[~.~ defenaive or unwilling to accept the possibil- 
ity of sexual abuse, which does not necessarily ne- 
gate the need for investigation. 

When children are brought for evaluation by pro- 
tective personnel, little or no h/story may be avail- 
able other than that provided by the child. The pe- 
diatrician should try to obtain an appropriate history 
in all cases before perform.tag a medical examination. 
The child may spontaneously give additional infor- 
mation during the physical examination, particularly 
as the mouth, genitalia, and anus are examined. His- 
tot3t taking should focus on whether the symptoms 
are explained by sexual abuse, physical abuse to the 
genita| area, or other medical conditions. 14 

ywts,cAL 
The physical examination Of se.kually abused chil- 

dren should not result in additional emotional 
trauma. The examination should be explained to the 
child before it is performed. It is advisable to have a 
chaperone present--a supportive adult not sus- 
pected of involvement in the abuse. ~ Children may 
be anxious about giving a history, being examined, 
or having procedures performed. Time must be al- 
lotted to relieve the child's anxiety. 

When the alleged sexual abuse has occurred 
within 72 hours, or there is bleeding or acute injury, 
the examination should be performed immediately. 
In this situation, protocols for child sexual assault 
victims should be followed to secure biological trace 
evidence such as epithelial cells, semen, and blood, 
as well as to maintain a "chain of evidence." When 
more than 72 hours has passed and no acute injuries 
are present, an emergency examination usuaUy Is not 
necessary. An evaluation therefore should be sched- 
uled at the earliest convenient time for the child, 
physician, and investigative team. s 

The child should have a thorough pediatric exam- 
ination, including brief assessments of developmen- 
tal, behavioral, mental, and emotional status. Special 
attention should be paid to the growth parameters 
and sexual development of the child. In the rare 
instance when the child is unable to cooperate and 
the examination must be performed because of the 
likelihood of trauma, infection, and /or  the need to 
collect forensic samples, consideration should be 
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given to using sedation with careful monitoring. In- 
struments that magnify and illuminate the genital 
and rectal areas should be used. ss.~7 Signs of trauma 
should be carefully documented by detailed dia- 
grams illustrating the f'mdings or photographically. 
Specific attention should be given to the areas in- 
volved in sexual activity--the mouth, breasts, geni- 
tals, perineal region, buttocks, and anus. Any abnor- 
malities should be noted. 

In female children, the genital examination should 
include inspection of the medial aspects of the 
thighs, labia majora and minora, clitoris, urethra, 
periurethral tissue, hymen, hymenal opening, fossa 
navicularis, and posterior fourchette. 

Various methods for visualizing the hymenal 
opening in prepubertal children have been de- 
scribed. Many factors will influence the size of the 
orifice and the exposure of the hymen and its inter- 
nal structures. These include the degree of relaxation 
of the child, the amount of traction (gentle, moder- 
ate) on the labia majora, and the position of the child 
(supine, lateral, or knee to chest). ~7.~8 The technique 
used is less important than maximizing the view and 
recording the method and results (see below for dis- 
cussion of significance of findings). Speculum or dig- 
ital examinations should not be performed on the 
prepuberml cluld. 

In male children, the thighs, penis, and scrotum 
should be examined for bruises, scars, chafing, bite 
marks, and discharge. 

In both sexes, the anus can be examined in the 
supine, lateral, or knee to chest position. As with the 
vaginal examination, the child's position may influ- 
ence the appearance of anatomy. The presence of 
bruises around the anus, scars, anal tears (especially 
those that extend into the surrounding perianal 
skin), and anal dilation are important to note. Laxity 
of the sphincter, if present, should be noted, but 
digital examination is not usually necessary (see be- 
low for discussion of significance of findings). Note 
the child's behavior during the examination, and ask 
the child to demonstrate any events that may have 
occurred to the areas of the body being examined. 
Care should be taken not to suggest answers to the 
questions. 

LABORATORY DATA 
Forensic studies should be performed when the 

examination occurs within 72 hours of acute sexual 
assault or sexual abuse. The yield of positive cultures 
is very low in asymptomatic prepubertal children, 
especially those whose history indicates fondling 
only./9 The examiner should consider the following 
factors when deciding whether to obtain cultures 
and perform serologic tests for sexually transmitted 
diseases (STDs): the possibility of oral, genital, or 
rectal contact; the local incidence of STDs; and 
whether the child is symptomatic. The Centers for 
Disease Control and Prevention and the AAP also 
provide recommendations on laboratory evalua- 
tion. 2°a' The implications of the diagnosis of an STD 
for the reporting of child sexual abuse are listed in 
Table 1. Pregnancy prevention guidelines have been 
published by the AAP. s 

TABLE 1. Implications of Commonly Encountered Sexually 
Transmitted Diseases (STDs) for the Diagnosis and Reporting of 
Sexual Abuse of Infants and Prepuberta! Childran 

STD Confirmed Sexual Abuse Suggested Action 

Gonorrhea" Diagnostict Report~ 
Syphilis q Disgnosflc Report 
HIV§ Diagnostic Report 
Chlamydia* Disgnostlct Report 
Trichomonas vagtnalis Hlgh[y Report 

suspldous 
Cortdylomata aeumluata" Suspicious Report 

(anogenilal warts) 
Herpes (genital location) Suspiciom 
Bacterial vagtn0sls Inconclusive 

Repor~ 
Medical fo"ow-up 

"If not perinatally acquired. 
t" Use definitive diagnostic methods such as culture or DNA. 
probes; 

To agency mandated in community to receive reports of sus- 
pect¢~l sexual abuse. 
§ If not perinatally or transfusion acquired. 
| UnleSs there is a clear history of autoinoculatian. Herpes 1 and 2 
are dll]lcult to differentiate by current techniques. 

DIAGNOSTIC CONSIDERATIONS 
The diagnosis of child sexual abuse often can be 

made based on a child's history. Physical examina- 
tion alone is infrequently diagnostic in the absence of 
a history and/or specific laboratory findings. Physi- 
cal findings are often absent even when the perpe- 
trator admits to penetration of the child's genita- 
lia. ~'-u Many types of abuse leave no physical 
evidence, and mucosal injuries often heal rapidly, z~'27 
Occasionally, a child presents with clear evidence of 
anogenltal trauma without an adequate history. 
Abused children may deny abuse. Findings that are 
conceming, but in isolation ace not diagnostic of 
sexual abuse include: 1) abrasiO~is or bruising of the 
inner thighs and genitalia; 2) scarring or tears of the " 
labia minora; and 3) enlargement of the hymenal 
opening. Findings that are more concerning include: 
1) scarring, tears, or distortion of the hymen; 2) a 
decreased amotmt of or absent hymenal tissue; 3) 
scarring of the fossa navlcularis; 4) injury to or scar- 
ring of the posterior fourchette; and 5) anal lacera- 
tions, ls.~-~8 The physician, the multldlsclplinary team 
evaluating the child, and the courts must establish a 
level of certainty about whether a child has been 
sexually abused. Table 2 provides suggested guide- 
lines k)r making the decision to report ,sexual abuse 
of children based on currently available information. 
The presence of semen, sperm, or acid phosphatase; 
a positive culture for gonorrhea; or a positive sero- 
logic test for syphilis or hunmn immunodeficiency 
virus (HIV) infection makes the diagnosis of sexual 
abuse a medical certainty, even in the fibsence of a 
positive history, when congenital forms of gonor- 
rhea, syphilis, and congenital or transfuslon-acquh'ed 
HIV (as well as needle sharing) are excluded. 

Other physical signs or laboratory findings that are 
suspicious for sexual abuse require a complete hip 
tory from the cldld and caregivers. If the child does 
not dLqclose abuse, the physician may wish to ob- 
serve the child closely to monitor changes in behav- 
ior or physical findings. If the history is positive, a 
report should be made to the agency authorized to 
receive reports of sexual abuse. 
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TABLE 2. Guidelines/or Making the Decision to Report Sexual Abuse of Children 

~ooe 

Data Available Response 

History Physical Examination Laboratory Findings Level of Concern About 
Sexual Abuse 

Report Decision 

None Normal None None 
flehaviorai changest Normal None Variable depending 

upon behav/or 

None Nompedfic findings None Low (worry) 

Non.specific history by Nonspectflc findings None Intermediate 
child or history by 
parent only 

None Spedfic findings:[: None High Report 
Clear statement Normal None High Report 
Clear statement Specific Findings None High Report 
None Normal, nonspecific or Positive culture for , Very high Report 

spedfle findings gonorrhea; positive 
serologic test for HI~ - 
syphilis; presence of • 
semen, sperm add ";~ 
pheaphatase '~ 

Behavior changes Nompeclflc findings Other sexually transmitted" High Report 
dlseases 

No report 
Possible report*; follow 

closely (po~ible mental 
health referral) 

Pm~l~le report'; follow 
closely 

Possible report*; follow 
closely 

"A report may or may not be indicated. The decision to report should be based on discu~ion with local or regional experts and/or child 
protective services agencies. 
'1" Some behavioral dmnges are nonspecifi¢, and others are more worrisomeJ 
:1: Other reasom for findings ruled out. u 

The differential diagnosis of genital trauma also 
includes accidental injury and physical abuse. This 
differentiation may be difficult and may require a 
careful history and multidisciplinary approach. Be- 
cause many congenital malformations and infections 
or other causes of anal-genital abnormalities may be 
confused with abuse, familiarity with these other 
causes is important. '¢'s 

Physicians should be aware that child sexual abuse 
often occurs in the context of other family problems 
including physical abuse, emotional maltreatment, 
substance abuse, and family violence. If these prob- 
lems are suspected, referral for a more comprehen- 
sive evaluation is imperative. In difficult cases, pedi- 
atricians may find consultation with a regional child 
abuse specialist or assessment center helpful. 

After the examination, the physician should pro- 
vide appropriate feedback and reassurance to the 
child and family. 

RECORDS 
Because the likelihood of civil or criminal court 

action is high, detailed records, drawings, and/or  
photographs should be kept. The submission of writ- 
ten reports to county agencies and law enforcement 
departments is encouraged. Physicians required to 
testify in court are better prepared and may feel 
more comfortable if theix records are complete and 
accurate. The more detailed the reports and the more 
explicit the physician's opinion, the less likely the 
physician may need to testify in civil court proceed- 
ings. Testimony will be likely, however, in criminal 
court, where records alone are not a substitute for a 
personal appearance, in general, the ability to protect 
a child may often depend on the quality of the phy- 
sician's records. ~ 

TREATMENT 
All children who have been sexually abused 

should be evaluated by the pediatrician or mental 
health provider to assess the need for treatment and 
to measure the level of parental support. Unfortu- 

nately, treatment services for s~ual ly  abused chil- 
dren are not'universally avallabrC The need for treat- 
merit varies depending on the type of sexual 
molestation (whether the perpetrator is a family 
member or nonfamily member), the duration of the 
molestation, and the age and symptoms of the child. 
Poor prognostic signs include more intrusive forms 
of abuse, more violent assaults, longer periods of 
sexual molestation, and closer re la t ionship of the 
perpetrator to the victim. The parents of the victim 
may also need treatment and support to cope with 
the emotional t/auma of their child's abuse. 

LEGAL ISSUES 
The legal issues confronting pediatricians in evalo 

uating sexual ly  abused children include mandatory 
reporting with penalties for failure to report; involve- 
ment in the civil, juvenile, or family court systems; 
involvement in divorce or custody proceedings in 
divorce courts; and involvement in criminal prose. 
cution of defendants in criminal court. In addition, 
there are medical liability risks for pediatricians who 
fail to diagnose abuse or who misdlagnose other 
conditions as abuse. 

All pediatricians in the United States are required 
under the laws of each state to report suspected as 
well as known cases of child sexual abuse. These 
guidelines do not suggest that a pediatrician who 
evaluates a child with an isolated behavioral finding 
(nightmares , enuresis, phobias, etc) or an isolated 
physical finding (erythema or an abrasion of the 
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labia or traumatic separation of labial adhesions) is 
obligated to report these cases as suspicious. If addi- 
tional historical, physical, or laboratory findings sug- 
gestive of sexual abuse are present, the physician 
may have an increased level of suspicion and should 
report the case. Pediatricians are encouraged to dis; 
cuss cases with their local or regional child abuse 
consultants and their local child protective services 
agency. In this way, agencies may be protected from 
being overburdened with high numbers of vague 
reports, and physicians may be protected from po- 
tential prosecution for failure to report. 

Increasing numbers of cases of alleged sexual 
abuse involve parents who are in the process of 
separation or divorce and who allege that their child 
is being sexually abused by the other parent during 
custodial visits. Although these cases are generally 
more difficult and time-consuming for the pediatri- 
cian, the child protective services system, and law 
enforcement agencies, they should not be dismissed 
because a custody dispute exists. Allegations of 
abuse that occur in the context of divorce proceed- 
ings should either be reported to the child protective 
services agency or followed closely. A juvenile court 
proceeding may ensue to determine if the child 
needs protection. The pediatrician should act as an 
advocate for the child in these situations and encour- 
age the appointment of a guardian ad litem by the 
court to represent the child's best interests. The 
American Bar Association indicates that the majority 
of divorc~q do not involve custody dispu~, and 
relatively few custody disputes involve allegations of 
sexual abuseP 

In both criminal and civil proceedings, physicians 
must testify to their findings "to a reasonable degree 
of medical certainty. "a  For many physicians, this 
level of certainty may be a focus of  concern because 
in criminal trials the pediatrician s testimony is part 
of the information used to ascertain the guilt or in- 
nocence of an alleged abuser. 

Pediatricians may find themselves involved in 
civil malpractice litigation. The failure of a physician 
to recognize and diagnose sexual abuse in a timely 
manner may lead to a liability suit if a child has been 
brought repeatedly to the physician and/or  a fla- 
grant case has been misdiagnosed. The possibility of 
a suit being f,,t,[ed against a physician for an alleged 
"false report exists; however, to our knowledge 
there has been no successful "false report" suit 
against a physician as of this writing. Statutes gen- 
erally provide immunity as long as the report is done 
in good faith. 

Civil litigation suits may be filed by parents 
against individuals or against institutions in which 
their child may have been sexually abused. The phy- 
sician may be asked to testify in these cases. In civil 
litigation cases, the legal standard of proof in almost 
all states is "a preponderance of the evidence." 

CONCLUSION 
The evahmtion of sexually abused children is in- 

creasingly a part of general pediatric practice. Pedi- 
atricians are part of a multidisciplinary approach to 

CHILDRENS HOME SFCR ~]007 

prevent, investigate, and treat the problem and need 
to be competent in the basic skills of history taking, 
physical examination, selectiou of laborato W tests, aad 
differential diagnosis. An expanding clinical consulta- 
tion network is available to assist the primar~ care 
physician with the assessment of difficult cases. ~' 
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CARLAS ANN SEXTON FOLSE 
V, 

DARRYL GERARD FOLSE 

No. 98-C-1976 

SupreTne Court of I,ouisiana 

On Writ of Cerliorari to the Court of Appeal. First 
Ctrcuit, Parish of East Baton Rouge 

KNOLL, Justice [FN*J 

I-'N'. I,cmmon, J., no~ on panel. Rule IV, Part 2. § 3. 

This case involves a co.,,'1ody proceeding awarding the 
plaintiff moth0r sole custody of her two chil&¢n, a 
daughtt:r C.F., born December 6. 1990, and a son, 
K.F., born in 1988, on grounds that the ti~thcr sexually 
abused C.F. The lather's visitation rights were 
suspended until he could show that he had successfully 
complclcd a treaunent program designed for scxuaJ 
abusers. The correctncss of the fami b' court's ruling 
nmas on whether the hearsay statements of C.F. were 
admissibk sinae the minor child did not tcstif)'. The 
First Circuit Court of Appeal rc~,ersed the t~nil)" court. 
[FNI| finding C.F.'s hearsay stalt,'ments wcr¢ not 
admissible. For thc lbllowing reasons, we rever~ the 
court of appeal, finding that under the circumstances of 
this case, the relaxed evidentiary standards used to 
determine custody, as expressed in l.a.Cod¢ Evid. art. 
I lOl. arc applicable to custody detcmfinations under 
the Post-Separation Family Vinh.mcc Relief Act 
("PSFVRA") embodied in La.R.S. 9:361-369. 

FNI. Folse v. Folse. 97-0952 (La.App. I Cir. 5/15/98). 
714 So.2d 224. 

Facts and Procedural tli~lo 0' 

On July 15. 1995. while bathing her four-year-old 
danghter, plaintiff (C.F.'s mother) observed thai C.F., 
who was sprawled on her back in the bathtub, had 
positioned her feel by her hips and was rubbing her 
hand back and forth on her privalo parts. C.F.'s mothcr 
asked her daughter what she was doing and C.P'. 
replied that she was "playing a game." When she was 
asked who showed her how to play the game. C.F. 
respoudoJ: "Daddy, my Daddy." 

C.F.'s mother nnmediate b took C.F. to ht.'r sister 
Nicolc's home and told her to ask C.F about the 
"game" without giving any other details. Alter 
discussing the game ~ith C.F. alone. Nicolc announ'tagt 
to C.l-'.'s mother: "I thing I.bcre's a problem." The 
dlrcc ~en ~¢ut to C.F.'s ~andmotber's home ~lber~ 
Nicole and the grandntother spoke with CI.. about the 
"game." As a result. Nicolc called the shcrilrs office, 
and a deputy conducted an interview in the 
granchnothcr's home that saute day. "rhc deputy 
advised C.F.'s mother oct to return home and to seek a 
divorce. 

The next day, C.F. was interviewed at the Sheriffs 
Office. Following the interview, deputies advised 
C.l-'.'s mother thai a warrant ~ould bc issued for the 
father for child molestation. C.F.'s mother fried for 
divorce the lollowing day, July 17, 1995. On July 18. 
1995. the court granted the mother ex-partc cuslod) 
and ordered no visitation beP, vcen C.F. and her father. 
A stipulated judgmcnt follos~ed ou Scptentber 6. 1995. 
whereby the mother was granted "provisional" custody 
and the father was granted no visitation. 

At the August. 1996 custom." hearing, the mother 
called C.F. as a witness and requested that testimony be 
taken in chambers The court a ~ .  commenting that 
its usual prot~ure, followed "hundreds of times," was 
"to have the child int~,_~x'iewed in chambers on tape out 
of the pn,,-scnce of parents." l lowever, the court 
deferred the child's testimony to the end. explaining 
that "ill intt,'rvie~g young children I always fred it 
better to save tht,-m to the end Let the facts develop 
which I think makes for a boner and usnally more 
productive intt.~'iew of the child invoh'ed." The 0curl 
a-lso reoount'~d that on many occasions, after all tht: 
other testimony was in. both sides agrc~ Ihal it was 
uunecessar)" to put the child through the trauma of 
teslifying. There was no objection to thu order of 
testimony. 

Because C.F. was expected to testify, the court 
allowed the mother to present the te~limony of Nicole 
and the grandmother ia addition to her o~n. The 
mother leslified regarding her daughter's conduct and 
verbal explanation, her action in presenting the child to 
Nicolc and Ihc grandmother, her lack of prior plans for 
divorce, and to other significant obscr,.'ations and 
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events. She testified that when C.F. was p, vo years old. 
- - =  = =-~ - " - - - ~ - -~: -C.F-akl~ed i f  she could: Watch-th~-~dco lY~m th-c " !  0 ! 

Dalmatians" box that was m the bottom drawer of 
C.F.'s drc.s.q,-r along with her other videos. When C.F.'s 
mother inserted what should have b~c, a D icey  movie 
rote the VCR m C.F.'s bedroom, I~vo n a k ~  people m a 
balhtub appeared on the scrcen. 3"he mother removed 
the tape from the child's bedroom. That night, when 
C.F.'s father returned from work, the mother 

" " . . . . . . .  - " conf~ronted him in the kitchen.~ C.F.'s father took the - 
tapc and put it on a high kitchen cabinet shelf, out of 

.. the mother's reach. In court, the l'ath~ admmed that hc 
had hidden the sexualb.' explicit videotape depicting 
bathtub scenes, masturbatinn, and oral sex-acts which 
the child later dernonstratcd, He attempted to mitigate 
the damaging evidence by alleging that he had hidden 
thc tape in the child's room beforc C.F. was born. t i c  
denied that the hiding plac.¢ was reside a Disney video 
container 

The mother testified that before the bathtub incident. 
C.F. had complained about pain in her private parts. 
The mother a i ~  related that on numerous occasions 
~taen she returned home from an errand, she found her 
son K.F. playing outside while C.F. and her father were 
in th~ house alone with all the doors locked. 
Significantly, the mother explained that the carport 
door was normal1)' left unlocked lor the ingress and 
egress oi" the children. ] 'he father admitted that while 
he and C.F. were inside and K.F. was outside, all the 
doors were locked on occasion. 

granchnother asked C.F. qucstioos to test the vcraci~.' of 
-C:F.'s statement.,,. C:F: told her:grandmother that when 
shc played the game she was a grownup, that ~c 
played the ~ame onh" with her lather, and thal she was 
telling the truth. 

The mother a l ~  presented te.qmmny li'om Suxan 
Hotrod, who had Ueated C.F. for sexual abuse 
bcginning October. 1995.. Herrod was qualiGcd as an 
expert in the Ireatm,.,-m of  abused chilch'cn and is board 
certified. Herrod testified thai during treatntent. C.F.'s 
statements were eonsislent. During play thcrap}, C.F. 
described her father putting his mouth on her private 
parts and her putting her mouth over her father's 
private paris. 14erred referred the child to a physician 
to check for any physical eviden~ of scx'unl abuse, but 
asserted that lack of physical ~' idence dzd not mean 
tha! sexual abuse had not occurred. 

David Sexlon. Jr.. the mother's brother, testified thai 
on many occasions prior to July 15, 1995. he had 
ob~,rved Folse lick his child's tongue with hL,~ own. 
C.F.'s l'ath~=r denied licking C.F.'s tongue and domed 
sexually abusing her. But he did not den)" that C.F. had 
made the statentenL~ attested to. In defend, the father 
alleged that C.F. had been "programmed" bc~ansc her 
mother wan t~  s divorce. C.F.'s father aL,~o presented 
~,idenc~ to diminish the eredibilily of the mother's case 
and to ~ e  the tmpact of the mother's evidence. 

Dr  Mek'io MurrilL who examined C.F, on Jul)" 17. 
1995. at his Child Protection .%'~ices office, testified 

Nicole testified that on the same day as C.F. told her that there was no physical evidence that C F. had been 
mother about the "game," C.F. told her that her daddy sexual~." abused [FN2] However. D r  Mm'rill 
taught her to tickle her privates. {,'.F. demonstrated conceded that someone could touch the vaginal mr, a 
how the "game" was played by I.vmg on her back ~ith and hurl the child without leaving an)' evidence. [~r. 
her legs spread sparl and bent at the knee, and pointed Cary Rostow, the father's e,.xp~ p~'t;hologlst, offered 
to her privates. Nicole testiIied that C.F. also told her teslimony supporting that conclusion, t ic  teslified that 
thai she put her mouth on her daddy's private and thal of those childrcn whom hc had Ironical lbr sexual abuse 
he put his mouth on hers. C.F. demonstrated what she . and who had undergone physical examinations, only 
did by pulling her mouth over the top of the bedpost, about half evidmcc, d an)' physical stems ofth~ abuse. 
and dcmonstrat,,ui what she. said her father did by 
ticking the side of the post. 1-~12. The lklber, m attemptin 8 to disuredil the mother's 

©vider~e, eadc.a~rod to ncBat© the allc~atto~ of abu~ . 
The Lmrandmothcr testified that C.F. told her about the because Dr. Merrill. who buffered that there would have 

bccn evidence of finger pcneu~tion had il oot:urmd, 
"game" on the saute day as C.F. first told her mother found no signs of penetralion. Ilowevcr, the moth~ bad 
and Nicole. The grandmother's testimony was not tlleged peneuation, but merel.v sexuaJly ebuut¢ 
consistent widt that of  the other wimcs~s: C.F. touchin 8 of the vaginal area. which Dr. Munill 
reported that she had put her mouth on her daddy's conceded might no! be accompamed by physical 

• private and-that he had put his mouth on h~s,  The_ .  _ : .  e~cl .eye_. 

, . : ,  " 

. . . . . . . . . .  L . . . . . . . . . . . . . . . . . . . . .  
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The mother expected Dr. Kumari Momru. the child's 
psychiatrist, to testily.. However. Dr, Moturu was not 
presem at the August. 1996 cub'ted), hearing and faxed 
a message that she was ill. "l'hercal~cr. on grouncLs that 
the witness was unavailable, the mother attempted to 
submit Dr. Motm'u's sworn dtscovcn., deposition that 
had been taken at the notice of defense counsel. The 

' court sustained the defcn.se counsel's objection to the 
mtruduction of the deposition testimony and 
re.scheduled Dr. Momru and C.F. to te~il~" at a later 
date. with C.F. to bc the last witness. Uhimatcly, the 
court did not hear testimony from either witness. Dr. 
Moteru did not result" becau~ of "poor cooperation." 
The mother a l~  withdrew her permission for C,F. to 
tcst~.', based on the recommendation of Susan }Icrrod 
that substantial harm could come to C.f. if she were to 
test~.'. 

The court recognized the dilemma creat-,.xt by 
pt~,entation of the hearsay evidence of C.F.'s 
~atements m advance of C.F.'s testinzony. Unable to 
go back and correct the order of testimony, the trial 
judge was forced to change his approach. Since C.F. 
was no longer going to testify, the judge had to 
determh|c whctber the hearsay te~imony could be 
considered in deciding the ultimate issucs of custody 
and vtsitation. The court looked to LACODE EVLD. 
art. 110103) and LA.CODE EVID. art. 102. Article 
102 provides that the Code of Evidence should be 
mterprctcd to promote juslic¢ and "l~'ncss." Article 
I iOI(B) provides that a relaxed evidentiary standard 
should be tL~:d in custody eases to advance the 
purposes of the cuslody proceeding. The court 
recognized that the right¢ of both parties must be 
protected, and noted that the central fo¢lLq in etlstody 
dctcrmination.s was on the best intc~'sts of the child. 
The court n:asoned that initial or other trustworthy 
complaints of sexualb.' assaultive behavior were not 
excluded under thc "other sufficient cause" provision of 
LA.CODE EVID. 0xt. 804(A) if the d~lexant was 
tmavailable as a witness. The court timber reached 
that excluding the hearsay evidence "would violate this 
court's duty to protect the bcsl interest of this child," 
citing Turner v. Turner. 455 So.2d 1374 (I,a.1984). 
Therein the judge's duty was likened to being a 
"fiducia~' on behalf ot" the child." Id. at 1379. 
Therefore, the court re-opined the case to take 
evidence from Ms. 14erred regarding the potential ham) 
to C.F. in order to assess whether C.F. was 
"unavailable." in advance of the hearing, the court 

directed that if it rut+d that the child was "unavailable." 
the case would bc d~ided oonsidermL z the hearsay and 
that if it ruled that the child was not unavailable. C.F.'s 
mother would be given an oppormmty to call C.F. as a 
witness. 

At the hearing whereto C.I.'.'s availabili~' was to be 
determined, Ms. ticn'od testified conoerning the 
potential, harm to C.F.tlerrod'testified that objectives 
of treatment included climioating symptoulatic 
behavior and allowing the child to move on and put the 
memories of abu~ behind her. Hcrrod statcd that 
treatment had been successful and that the trauma of 
test' .flying could tin- do the treatment and usher a return 
In the pre-trcatment bTmptom.~. Hcrrod also tcst/fi~ 
that if CF. were to testiS.', C.F.'s testimony might be 
inconsistent with her prior statements. Herrod 
ind/catral that near the time of the initial hearing. C.F. 
had begun to recant her slatemcnts regarding the abuse 
after inquiring about what would happen to her lather, 
C.F.'s statements were also subject to mconsi~cncy 
because treatmt,-nt had been successful, because of 
C.F.'s tender years, and because of the long lapse ia 
time since Ju b" 15. 1995. 

Based on Herrod's testimony, the trial judge 
determined that C,F. was "un~'ailable" pursuant to the 
"other sufficient cause" provision of  LA.CODE EVID. 
art. 804(A). "lhcreafler. the judge deemed the hearsay 
statemcnL~ admissible regarding the ¢omplanlts of 
sexually abusive behavior pursuant to I,A.CODE 
EVIl). art. 804(B). 

The real court tSen gent through the fact-finding 
process by' weighing all the evidence. It found "b~'ond 
d/sput¢" that C.F. had alleged that her fetber had 
sexually abused her. The judge found veritable 
consistency in the child's statcm¢~'ws to bcr mother, her 
grandmother, Nicole, and Hatred (whose tnstimom/ 
was admitted because it related to treatmenD. The 
court lbtmd "banklaspl" the l~ther's claim that C.F. had 
been "pmgranuned" because the mother wanted a 
divorce. The couple had not bta,-n t,-,Jtranged bgforc the 
July. 1995 report of sexual abuse, and divorce was 
filed pursuant to LA.CIV.CODE art. IO2. In iLs 
written reasons, the court ~atcd: "The bulk of Father's 
case is an attempt to discredit wimcsses to what the 
child said about the abuse and Father. But. none of that 
evidence seriously discredits anyone, some is suspect. 
and none touches Susan I letted." The court added that 
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the medscal testimony offered by the lather was of "no children, the court shall prohibit all visitation and 
. . . .  : : : -  . . . .  rea=l::s-i~ific---cc "-an~l-that i i  d~(] n-or hclp thc:father s . . . . . . .  ~,oo-t-act be~(~:n -t]Jc: abusiVe+parefi(~d the- chJldr~ :-: ' -  

case. The judac also reco~tz.cd that cases proving 
sexual abuse must rely on cu'cun~stanlial evidence 
smcc it was to bc cxpcct'cd that there would be no 
wituc-'~ Io the actual act of  sexual abuse. 

After ".vcighlng all tbc evidence admLqsibic, the trial 
judge determined thai C.Y.'s lather bad sexua l '  abuscd 
her. After fmdm8 sexual abuse as a matter of fact . the 
trial court applied the mandatory cuslody and visitation 
pro~,~ious of the Post-Separation Family Violence 
Relief Act ( "PSFVRA")  cmbedied in i,a.R,S. 
9:361-369. The trial judge awardod the mother sole 
onstody and dcuied the father visitation pending his 
sueccssfu] compIclJon o f  the scxml abuse program, as 
required by the PSFVRA. 

The court of  appcal reversed. 11 concluded thai the 
rclaxed cvidcntlm3' standard of LA.CODE EVIl). art. 
i IOI(B)t2) did not app b" to PSI:VRA custody case.~. 
Thcrcafk,'r. without giving reasons, the appellalc court 
~uludcd Herrod's testimony from consideration. [t 
then dclcrmined, by rigid applicalion of LA.CODE 
EVI_D. all. 804(A), thai C.F.'s tcstimony was 
available. The appellate court then found that the 
initial and "otherwise trustworthy" complaints of C,F.'s 
mother, Nicole and the grandmother were inadmissible 
hearsay. By rigid application of the rules of evidcacc, 
the cour! of  appeal had eliminated from it~ 
consideration almost all the evidence. Therefore, the 
court found msutficienl support for a finding of sexual 
abuse and found it llCCessar)' Io remand the case for a 
new cualody determination under the ordinary "b~,.'~t 
imcresls" standard. 

Tbc PSFVRA 

Thc Slate has a compelling inlerest in protcctiug 
ehildicu from sexual abuse .  Globe Newspaper Co. v. 
Superior C1., 457 U.S. 596 (1982). f~roteclm 8 children 
fi'om fami b" violcuce, including sexual abuse, is the 
prima;3" purpose of the PSFVRA. I,aR.S. 9:361. To 
effectively protect children, t h e  Legislature has ' 
imposed a mandato~- su.~pension of custody and 
vL.~itation a~amst those paxcnts proven 1o have s~xually 
abused their children. The PSFVRA provides, in 
pcrlmcnl part: 

, . ff any court finds, by clear aild ~onvinciag cvidcnm;. 
. . . . . . . . . . . . . . . .  ,- that-a parent has sexualb" abu.sod his or her.child or . . . . . . . .  

, , t i l  such tUnC. toLIowm 8 8 contradicto O' hcarmg, 
thai the court i'mds, by a preponderance of the 
cvidencc, thal the abusive parent ha.,~ succ, cs.,~ful/v 
completed a treatment program designed for such 
sexual abusers, and that supervise4.1 visitalion is m the 
children's besl intercsl. - 

I,a.R.S. 9:364(13): 

"l'hc Legislature cnactcd the PSFVRA because it 
recognized that the discretion formerly granted Io . . . . . .  
judges regardin + cu.slOdy and visitation in sexual abuse 
situations was wholly inadequate m curbi,, 8 family 
violence, including sexual abuse of chilthcu. La.R.S. 
9:361 [Flq3]'- La.R.S. 46:2131 [FN4I. 1993 Le. Acts 
26], § 9. repealing La.R.S. 9:574 (wherein a judae had 
discretion In grant visilation In a parent who had 
sex'ually abused his or her child). "lhrong, h the 
PSF'VRA, thc'rcl~)rc, the l.egislature has exprcs.,x.-d its 
determination that the best mlercsts of the child would 
best be served by su.~ending the abuswe parent's 
visitation pending thai parent's completion o f t  he 
program dcstgued to mhibfl fw'thcr abu,s~. At Issue. -. 
then. is 0o1 the ioneccuce or guilt of the parcnL but the 
best interests and custody of the child. I,a.R.S. 9:361; 
LaR.S. 9:364; In re A.C., 93-1125 (La.!(1/17/94). 
643 So.2d 743, on rch' 8, cert. domed sub nora. 
A.SI.P.C.v.B.C.. 515 U.S. 1128 (1995). 

F~3. La. R.S. 9:361 provides: 
The Icsislalurc hereby rcilcralcs its previous findinss 
and statements ol purpose tel forth in K.S. 40:2121 and 
2131 relalJv¢ Io/nmil.~ violence and domcslic, finland. 
The IcBislamr= further finds that the problems of fami .ly 
vioka~ce do not nc~cssa:ily r~=asc ~hcn the t~cluai/~l 
family is laBally eeparated of di~rced. In fa~. the 
• io~cncc oftcn cscalatcs, and child cuszedy and ~ilauon 
become the new forum for the coatinuadon of the abuse. 
Becau~ currcm laws relalive to child custody told 
visitation are based on an assumption that even divorcm 8 
panmls arc in rcialively equal posilions of Fowcr. end 
that such parents act in the children's best intcrcgL those 
laws often v+mk against the pmtecuo, of the childmm 
end the abused apousc in families ,~th a histo~' of 
[amJly violence. Cm~cquenlly. laws ds~is;~d to ac! m 
the children's best interest may actually elTccl a ctmtrary 
result due to the unique dynamics of family violence. 

I-N4.5ueliou 2131 FrOX'idee. in perhnenl 
Th© l¢81slamm finds thal emstin 8 luw~ which n~aulale 
• the dissolution of marriaae do not adequately_ add~-ss . . . . . . . . .  
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problems of protecung and asstsxin 8 thc victims of 
domestic abuse .... It is the intent of the Icgislamr¢ to 
provide a civil rcmcd) for domestic violence which will 
afford the victim immediate and easily accessible 
prott:~tion. 

With rcs'pt~! to the best interests of the child, the 
Legislature noted that general custody and visitation 
laws were ba.',~,d on an as.qumptiou that divorcing 
parents act',~l in their chilth'cn's best interests. 
However. Jt obsen'ed that "laws designed to act iu the 
childn.-n's best mt,:rost may actually effect a contrmT, .' 
result duc to the unique dynamics of fxn~" violence." 
La.R.S. 9:361. Moreover. the Legislature was 
concerned that child custody or visitation provided 
further opporttmitics for the family violence, including 
s~.'xual abuse, to coulinuc following divorce or 
sep~ation. La.R.S. 9:361. 'fhcr¢lor¢. once a judge had 
determined, as a matter of fact, that a parent had 
sexual b' abused his or her child, the PSFVRA removed 
the judge's discretion regarding custody and visitation. 
and mandated that no visitation occur betwceu the 
abused child and abusive par'eat until the parent had 
suc~,essl'blly completed treatment dc'sigm.'d Io curb the 
parenrs harm~l behavior. LaR.S. 9:364. Because of 
the harsh results of a jndge's finding of abuse, the 
Legislature raised the standard of proving the abuse 
from the ordinao" "preponderance" standard to "clear 
and convincing." in re A.C.. 643 So.2d at 743. 
Significantly, the Legislaatrc. while enhancing the 
burden of proof, did not remove an)' gatc-ko,vmg 
discrmion from the judge regarding admismbili~' of 
~'idcncc 

It is important to note the distinction bet~'¢en issues of 
admissibility of cvidcu~ and burdens of proof. 
generalb' FRANK L. MARAIST & HARRY T. 
LF.MMON, I [.OIIIS[ANA CIVIL [.AW TREATISE: 
CIVIL PROCEDURE § 11.7(I) & (7) (1999) (where 
burden of proof requin:s a plaintiff to produce evidence 
in sulTtcient strength to meet the evidential, standard. 
and admissibility concerns relevancy and competency). 
"Issues of admi~sibili~', based upon foundation, 
verification and authenticity and bearing on the 
trusm.orthiu~s and reliability of the doctunents, differ 
from the sufficiency of proof, which goes to the weight 
and reliabilily of the evidence offcr,,-d to mcct thc 
burden of proof:" Cole Oil & Tire Co. v. Davis, 567 
So.2d 122. 131 (La.App. 2 Cir.1990). The standard 
applied to each issue may also differ. State v. Lobato, 
603 So.2d 739 (La. 1992) (The standard for 

determmin 8 the admissibiliP,." of evidenct: is less than 
what is n:quircd to convict.). A trial court's 
detcmuoations regarding what evidence is admissible 
for the trier of fact to consider and whether a plaintiff 
has sufficienth' proven its case will not bc overturoed 
absent clear error. Id.: United States v. Taylor. 802 
F.2d 1108 (9th Cir.1986). carl. deniod. 479 U.S. 1094 
(1987). 

Applicability of LA.CODE EVID.. arl. I I0 ! (B) 

The Legislature has ensct,,xl special rules which 
provide for a relaxed evidcntiary standard to be applied 
in child custod:,' determinations m order to promote the 
purposes of the proceeding. [F'NSJ I,A.CODE EVIl). 
a n  ! I 01 (D) provides, in perlment part: 

FNS. One of Appellant's complaints is that I..A.CODE 
EVID. art. I I0I(B) should not apply because: "[tlhe 
cusTndy proceeding listed in Subparagraph (RX2) refers 
to disputcs between competing private parties, for 
example, custody disputes between pagv.nts. It is not 
inlended to incl~de actions Io t~'minalc parental nghls 
brought by the State or its agencies." LA.CODE EVID. 
art. 1101. comt. h. hi this case. the matter was bmeght 
by the mother ~ a custody proce~in 8. No t©nninatme 
Wut:eedin~ was initiate. Mon:.ovgr. mdikc t~rmina|km 
proceedings, custody determinations are not final. So= 
Evans v. Ltmgrin. 97.0.541. 97-0577 (La.2:6~98). 708 
So.2d 731.738. 

[ l ln the following procccdlngs, the prmciptes 
tmd~lym 8 thL¢ Cede shaU .~'rv¢ as ~uid~:s to the 
admissibilily of evtdence. The spectlic exclusionary 
rules and olb~ provtsions, howe'er, sball be apphed 
onJy to the extent that they tend to promote the 
purpos~ of the pr "ot~.~lmg ..... 
(2) Child custody ca~s. 

Ciearh', the Legislature has concluded that the best 
interests of children are not served by strict appScation 
of the rules of evidence. To d~ ide  whether the relaxed 
evidentiary standard, applicable to custody 
d~tcrminations in gcueral appli,:s to castrO." 
determinations pursuant to the PSFVRA. we must first 
consider the statutory language itself. "fouchard v. 
Williams. 617 .~o.2d 885 (La. 1993). 

On its face. tbe stamle manifests an int,.."nt that lb,.: trial 
judge not bc hamsmmg by strict application of the 
rules of evident. In,cad. it expresses an intent that 
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_ _ _ the purpose of Ihe dclc'rmmation, in this ease custody. 28.310 (La.App. 2 Cir. 2/28/96). 669 So.2d 700. 
. . . . . .  - . . . . . . . .  ~ 6 f  p-aratfi~-Uoi--un~ort~m-~ - Tliu.s:-~th:~ihal~-udg-e - ha.~--: - super-ced~l:6o- -0ther - -ax0uads-by:LACl I:C'OI)E art: - 

bccn givca vc'r3' broad discretion regarding the 
admissibility of evidence m order that the intended 
purpose of the proceeding might be s~w,d. 

There is no indication that LA.CODE EVID. art. ! 101 
is inapplicable to certain types of custody 
dctgTminations. When the Legislature enaetc.d the 
PSFVRA just Iburycars after enacting article 1 lo t .  it 
did not express an intcat that article 1101 cvidcatiary 
rules not apply. Nor did the Legislature amend article 
1i01 to make ils provisions inapplicable to PSFVRA 
custody dctcrminations. It is presum0d that the 
Leaislature enacts laws with deliberation aad with full 
knowled8 c of all existing laws on the same .subject. 
Thcriot v. Midland Risk Ins. Co., 95-2895 (La.5/20/ 
9 7 ) .  694 So.2d 184. Therefore. it must be presumed 
thai the Legislature intended thai the cvidentia O' rules 
applicatbk to ~;nstody dcteroKnatious in general be 
applicable to custody determinations pursuant to the 
PSFVRA 

O u r  ucxl constdcration is whether the application of 
article ! IOl(B) to PSFVRA custody dcterminalions is 
collsi.q¢Ot with legislative intcllt-.thal is, to promote the 
purlmses of the casted)' determination. It is well 
known and documented thai sexual abuse of children i s  
exm,'mcly diflieull to dclecl becanse "the off¢0Lse utica 
takes pla0e in secret, the victim is youog, vulnerable, 
and reluctant to testify, and there is often no physical or 
other evidcacc the abuse took place." State v. Miller, 
98-O301 (La.9/9/98), 718 ~o.2d 960, 962. The 
evid~ce is rarely direct,' but is circumstantial. 
Moreover. mporls of fami~.' violence are exceedingly 
lower than their actual occurrence. La.R.S. 9;36h 
La.R.S. 46:2121(C). Thus, the purposes ofnncarthing 
the truth under the diff icult circumstances of child 
sexual abuse wou ld  be served by permitt ing a judge to 
use the rules of  evidcno¢ as guides rather than blinders 
because the relaxed standard is responsive to the 
cir~umslanoes in which ¢hild abuse occurs aad is 
exposed. 

Application of a relaxed cvidcntiary standard is also 
.consislcnt with public policy regarding the welfare of 
children Moreover. special consideralion in mailers 
conccruin8 juvcuilcs is not oc~. A relaxed cvidcntiary 
standard has b~:n applied m considcv.ag plaocment of 

. . . . . . . . . . . . . .  ch.il~cn. State in- the Interest_ of_t W v._Womack,. 

606A(5): LA.CODE EV1D. art. 680. Even in the 
criminal context, a relaxed evidcnliarv standard is 
applied m cases revolving sex crimes against children. 
State v. Milh;r. 98-0301 (I,a.9/9/98), 718 So.2d 960 
(where evidence of uncharged misconducl is 
admissible to show "lustful disposilion') A relaxed 
cvidentiary standard has also k 'cnapplied to minimize 
the effect ofthc harsh courtroom cxpcricacc. Maryland 
v. (~raig, 497 U.S. 836 (1990); Michael H. Graham. 
The Confi'ontatioo Clause, the ltearsay Rule. and Cluld 
Sexual Abuse" Prosecutions: The Slate of the 
Relationship, 72 MINN. L. RI-'V. 523, 558-60 (1988) 
(citing stale slatutes providing relief). The basis of the 
sclaxaliou of the rul~s reflects a state policy favoring 
the interests of the child. Miller. 718 So.2d al 960; 
Stale v. MeArthur. 97-2918 (La. 10/20/98). 719 So.2d 
1037. 

The court of appcal in the case sub judicc crroncoush.' 
concluded thal LA.CODE EVIl). art. I IOI(B) did not 
apply to PSFVRA custody dcteratmattons. The 
appellate court relied on in re A.C., 643 So.2d at 743. 
which held that mandate O" s'uspcmsion of eustody and 
visitation pursuant to the PSFVRA was effective only 
when scxual abuse was provca by the elevated clear 
and convincing standard. ['FN6] The appellate court's 
misplaced reliance on In re A.C. cuts against the clear 
iegisla~'e mtcnt that nab" the burdca of  proof be 
elevated--not the admissibility of evidence. Moreover, 
the appellate court ignored the tact that tht.'t¢ are rare b" 
witnesses to scx'ual abase. The First C'ircmrs ruhng, if 
afftrmed, would stand for the proposition that no 
hearsay cvidcacc would be allowed to prove a case that 
required proof by clear and convincing evidence. 
Since that w.~ not the intcat of the Legislature, the 
court of appeal's rulm8 was m error. 

FN6. The appellate court determined that 8~¢1c 
I I01(B~ did not apply to P S F ~  custody c u a  
mating: "The parent found to b e  a sexual ahu=Ja 
permanently lom,,-s all riahln to untmpervlm:d vishntltm." 
Fois¢. 714 So2d at 225 (emphasis nddc, d) (cilia S hue 
A.C., 643 So.2d al 743). However. the ~l|tjl o~ a~ t l  
failed to note thai where A.C. 8pecifically discussed the 
PSFVRA, the Court concluded that whelhcr, under the 
Act. loss of c~stody or unsupervised visitation was 
pcnmugnt was only "arauablc." Id. at 746. 

. . . . .  t Mavaflabilil )' of Wilocss 
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The In,rally court decided, as a muller of fact, thai the 
child who had reporlcd the abuse was unavailable. The 
dct~a'mination of unavailabili~.' was based on 
LA.CODE EV'/D. arl. 804(A)(4)'s "unavailabili~'" 
prov/sions for ~asons of "other sufficient cause." 
[FN7] While a determination of unavailabilil}, has 
grown around particular recurring fact simaliotts sut;h 
as refusal to testify, privilege, or lack of memory. 
"im)lbing which constin|tes unavailability iu fact ought 
to bc considcrcd adequate." 2 MCCORMICK ON 
EVIDENCE § 253. at 131 (John W. Strong ed.. 4 th 
ed.1992): so,: also O~cia l  Comments to LA. CODE 
EVID. 804, n.d "IT]he term 'unavailabh:" should be 
broadly construed." GEORGE W. PUGI-L ROBERT 
FORCE. GERARD A. RAULT, JR., & KERRY 
TRICHE. t lANDBOOK ON LOUISIANA 
EVIDENCE' LAW. 507 Authors' Notes to La.Cod¢ 
Evid. art. 804. n.l (1998). 

F'N7 LACt)DF.. EV'ID. arl. 804(AX4) provides, m 
i~:rtinen[ part: 
[A| declarant is 'unavailable as o wi~css' ~.'hen the 
dcclaram ear.o! or will not appear in court and te..slil~,, to 
the substance of his StOIcal  made ouL~dc of courL 
This includes situations in which the declarant: 

(4) Is tmablc to be ;nesent or to testify at the hearing 
because of death or then existing physical or mental 
illne~, infirmly,', or other sufficient cause. 

Determining unavailabili~." is a preimtinary question 
under LA.CODE EVID. art. 104(A). The judge may 
consider othen~ise inadmissible cvidcucc in 
d¢tt:rmining the preliminary factual question. PUGII. 
FORCE. AND RAULT, supra, at 279; Authors' Notes 
to LA.CODE EVID. art. 104. u.3 (1998): LA.CODE 
EVID. art. 104. Ofl~t:ia) Conuncnl (c). Factual 
qu~tions .and crodibilily dctcnainations arc reviewod 
under a manifest ene r  standard. Rosell v. F~'gCO, 549 
So.2d 840 (La.1989). Crcdibili~" determinations are 
within the sound discretion of th~ courl, and absent a 
determination that the trial court abused its discretion, 
the courVs decision will not bc ovcrtm'n'cd, ld.; Slate 
v. Nail. 439 So.2d 420, 424 (La.1983) (unavailable 
duc to loss of mcmoo ' )  

In the ca~  sub judice, the court took testimony 
regarding whether the child's testimony was. indeed. 
unavailable. The court fi)und C.F. unavailable, rob'lug 
on the t~:stimony of Susan H~,rrod, who was qualified 
us an ex'perl in tht: trcatmcn! of ~xualh" abused 

children, and who had. m fact. treated C.I-. lbOowing 
the reports of sexual abuse. The appellate court 
r~'ersed, concluding that C.F. was nol unavailable 
within the meaning of the statute. The appcilalc court 
tbund insullicicnl as "other suflicicnl cause" Herrod's 
lesttmony that while C F. was capable of test,f}.-mg, she 
"just dlid]u'l thing it ~vould bc good lot her." 
However, the trial courl's written reasons n:f i~t  a 
more serious iati*onal~" for f,-ding the testmtony of C.F. 
unavailable wi~in the meaning of the statmc. 

The ~ a i  judge robed on the whole of Ms. llerrod's 
testimony at the "unavailability" hcarmg, and spccffted 
in its writh,~ rcaso, s that it found C.F. unavailable 
because "requiring C.F. to test~ '  could harm tl)¢ child 
by undoing (be progress made to alleviate the child's 
probl,,'Ins for which Mother soughl trcauncnt." "Pae 
court laid out the .symptoms alleviated by llerrod's 
trcaUn~:ul and noted Iterrod's tcstimon.v thai C.F. had 
begun to refanl her previously consLqlcnl state:mr:hiS 
becau~ of the satccegg of C.F.'s tn:atmcnl, her tender 
)'ears, and the long lapse of time. and that the 
inconsistency fast appeared when C.F. expressed 
concern over what would happen to hcr father. 

Children often make poor wita,,.~ses because of their 
age. immaturity, and courtroom intimidation. Charles 
W. Ehrhard! & Ryon M. McCabe, Child Sexual Abuse 
Prosecutions: Admitting Out-of-Court StalcmcnLs of 
Child Victims and Wime~es in Louisiana. 23. I S.U.L. 
REV. l (1995). Childn:n like C.F., whose initial 
complaints were eliciled through questioning, arc mo:~ 
likely to be traumatized by the ounrU'ooal cxlx:ricn~,',: 
and more likely to recant before or during trial. 
Michael 11. Graham, The Confronlation Clause. the 
Hoarsay Rule, and Child S~,~'ual Abu.s¢ Pro~'cutioas: 
The State of the Rclatiog~hip, 72 MINN. L. REV. 523, 
560 n. 192 (1988). Moreover. C.F.'s recent recantation 
based on the totality of the circumstances would make 
her testimony at a time folloxvmg the initial hearing 
complclcly unhelpful. 

The trial court did not make a dt:lcnninatiou base, d on 
the trauma geum'aUy expcric'aced by young victims. 
Instead. its dt~ision thai C.F. was unavailable pursuant 
to 113¢ "other sul]iCiCl)l callao" provision of I.A.L'(}DE 
EVID. an. 804(A1(4) was fully grounded in the 
specific circumstances of tht: instant case. Stu:h 
individualized detcrminalions arc consis|cnt with sotmd 
procedural practice regarding the admLg,~ion of child 
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"What Is Parental Alienation Syndrome And 
Why Is lt So Often Used Against Mothers?" 

by John E. B. Myers, Professor:of: Law, 
University of the Pacific McGeorge School of 
Law, Sacramento, California. 

The following is an excerpt from a forthcoming book 
titled A Mothers_Nightmare: A Practical Legal Guide 
For Par e..nts .And Prof_es_sio.nals. 

Psychological and medical syndromes play an important role in 
understanding behavior and providing treatment to victims of abuse. 
Unfortunately, there is one so-called syndrome that, in my opinion, does 

tremendous harm to many children and their parents, particularly mothers 
seeking custody in family court. I speak of psychiatrist Richard Gardner's 
Parental Alienation .Syndrome (1987.) Gardner writes: 

"One outgrowth of this warfare (over custody) was the development 
in children of what I refer to as the Parental Alienation Syndrome. 
Typically, the child viciously vilifies one of the parents and idealizes 

the other. This is not caused simply by parental brainwashing of the 
child. Rather the children themselves contribute their own scenarios 
in support of the favored parent. My experience has been that in 
about 80 to 90 percent of cases the mother is the favored parent and 
the father the vilified one." (1989, p. 2) 

Gardner is an outspoken critic of certain aspects of the child protection 
system. Apparently, Gardner believes America is in the throes of mass 
hysteria over child sexual abuse. 

He writes that "sex-abuse hysteria is omnipresent" (1992, p. xxv). In his 
1991 book titled Sex Abuse Hysteria: Salem Witch Trials Revisite._d., 
Gardner is harshly critical of an unspecified portion of the mental health 
professionals, investigators, and prosecutors trying to protect children. 
For example, Gardner accuses some prosecutors of gratifying their own 
sexual urges and sadistic tendencies through involvement in sexual abuse 
cases. Gardner goes so far as to say that "there. ~:+ ~: L-..I! ¢:.f ;.~edc.~pr,Hi~ ,r, 
ever¢ one of us" alp 118:L It seem clear that Richard Gardner cannot claim 
to be balanced or objective when it comes to allegations of child sexual 
abuse• 

Gardner's Parental Alienation Syndrome has not, to my knowledge, 
. . . .  r . . . . . . . .  ~ . .  . . . . . .  om  . . . . . .  - o -  i -  . . . . . . . . .  
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been subjected to empirical study, research, or testing. Nor to my 
knowledge, has the syndrome been published in peer reviewed 
medical or scientific Journals. 

Rather, the syndrome is simply Richard Gardner's opinion, based on his 
clinical experience. Of course, the fact that Parental Alienation Syndrome 
is based on one man's experience does not imply there is something 
wrong with the syndrome. Nevertheless, it is clear that the syndrome is 
not accepted as a scientifically reliable way of telling whether an allegation 
of sexual abuse is true or false. Moreover, in my opinion, much of 
Gardner's writing, including his Parenta!Ali__enat_io__n.. Syndrome, is : 
biased against women. This gender bias infects the syndrome, and 
makes it a powerful tool to undermine the credibility of women  who 
allege child sexual abuse. Because parental alienation perpetuates 
and exacerbates gender bias against women,  I believe the syndrome 
sheds much more darkness than light on this difficult issue. 

Another term coined by Richard Gardner is "5~.~ ,a,t:,use Legitim~lc~. Sc.=,le. '' 
Of this scale, Lucy Berliner and Jon Conte write: 

"A specific and disturbing example of using (behavioral) indicators 
as determinative of true versus false cases is that cf the Sexual 
Abuse Legitimacy (SAL) Scale. This "scale" claim.~: ~:.~ ~e able to 
discriminate between 'bona fide' and 'fabricated' cas~-~ Dy indicating 
the presence or absence of a series of characteristics of cases. 
There are 26 dealing with the alleged victim, 11 dealing with the 
accuser (usually the mother), and 13 dealing with the accused 
(usually the father). 

The criteria are divided into those which are. very valuable (worth 3 
• points if present), moderately valuable (2 points), and low but 
potentially valuable (1 point). Separate scores are generated for the 
child, the accused, and accuser. Scores in the range of 50 percent 
of the maximum or more are highly suggestive of bonafide sexual 
abuse and those quite low (below 10 percent) are fabricated. 
Sample criteria are: for the child, very hesitant to divulge the abuse 
or if no quality of a litany; for the accuser, appreciates importance of 
relationship between child and father or initially denies abuse; for the 
accused, allegation not in the context of divorce or career choice ; 
involving children. The SAL Scale suffers many of the problems that 
all indicator approaches suffer anda number which are unique. It is 
based entirely on the author's personal observation of an unknown 
number of cases seen in a specialized forensic practice. Although 
reference is made to studies carried out "between 1982 and 1987" 

- - = ' I f "  . . . . . . . . .  ~ . . . .  

they are unpublished, not described, and are of unknown value. 
There are no studies which r~ave determined if the scale can be . . . . . . . . . .  
coded reliably. Many of the criteria are poorly defined. There have 
been no scientific tests of the ability of the SAL Scale to discriminate 
among cases. There is no evidence that the numerical scores have 

. .  . . . . . . . . . . . . .  r m -  . . . . . . .  
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any real meaning. Indeed, to our knowledge, the entire scale and 
Parent Alienation Syndrome upon which it is based have never been 
subjected to any kind of peer review or empirical test. In sum, there 
is no demonstrated ability of this scale to make valid predictions 
based on the identified criteria (1993, p. 114)." 

In 1988, researcher and author Jon Conte wrote that Gardner's Sex 
Abuse Legitimacy Scale is "probably the most unscientific piece of 
garbage rye seen in the field in all my time. To base social policy on 
something as flimsy as this is exceedingly dangerous~:' (Moss, 1988, 
p. 26). 

If you are a woman and you allege child sexual abuse, expect to be 
attacked with Richard Gardners Parental Alienation Syndrome. Gardner's 
writing is popular among attorney's who represent men accused of abuse, 
and among some mental health professionals. Your attorney must be. 
prepared to counteract the misleading and destructive effects of Parental 
Alienation Syndrome and the Sex Abuse Legitimacy Scale. 
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Richard Gardner and "Parental.Alienation 
Syndrome" 

by Trish Wilson copyright 1998 Tristl Wilson 

In the Winter, 1989, issue of "American Fatherhood, The Voice of 
Responsible and Dedicated Fatherhood" (F.A.I.R. The National Fathers' 
Organization, Camden, Delaware), Richard Gardner, in his article 
"Parental Alienation ,Syndrome," asks %vhy clo some mothers clo 
everything in their power to alienate the children from the father? What 
can be done?" 

' ' - ¢ ~  . . . . . . . . . . . . . . . . . . . . .  r . . . . . . . . . .  . . . .  f . . 
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Mothers are most often W H A T  D O E S  T H E  A P A  S A Y  A B O U T  
labeled with PAS, not 

. . . . . . . . . . . . .  " . A . T H I S ?  
. . . . . . . . . . . . . . . .  " ..... .: . . . . . .  " .... tathers_:-~aroners . . . . . . . . . . . . . . . . . . . . . . . . . . .  - . . . . . . . . . . . . . . .  - . . . . . . . . . . . . .  .-~- - -- 

description of the mothers "PARENTAL ALIENP.TION SYNDROME IS 
behavior under his three NOT .A. VALID DIAGNOSIS, AND 
PAS categories of severe, SHOULDN'T BE ADMI'I-I'ED INTO 
moderate, and mild is not CHILD CUSTODY CASES." 
only his personal opinion, 
but it also exposes his sexism and bias against women. PAS is designed 

. . . . .  ~ - -- . . . . . . . .  to be used during a contested child custody hearing, particularly when - . ....... : . 
allegations of child sexual abuse are made• The ultimate goal is removal 
of the child from the home and custody of the. mother, and award full . . . .  • _ 
custody to the allegedly abusive father. 

The cards are stacked against the mother from the moment PAS is 
introduced in the courtroom. PAS is set up in such a manner that the 
mother is guaranteed to be labeled with this dubious syndrome, and that 
removal of the child from her care is the only possible outcome. She is 
guaranteed to lose custody of her children unless her counsel 
demonstrates the gaping flaws within PAS. The court personnel must not 
only be made aware that PAS is not recognized as a valid medical 
syndrome by the AMA and the APA, but that use of this dubious syndrome 
as a means of removing custody from fit mothers alleging abuse will not be 
kept quiet. 

PAS is designed to work in a court setting, otherwise "treatment of such 
families" (i.e.; removal of the child permanently from the mother's care) 
won't be successful. Gardner emphasizes that "in many cases the therapy 
of these families is not possible without court support. Only the court has 
the power to order these mothers to stop their manipulations and 
maneuvering. And it is only the court that has the power to place the 
children in whichever home would best suit their needs at the particular 
time. Therapists who embark upon the treatment of such families without 
such court backing are not likely to be successful. I cannot emphasize 
this point strongly enough." 

- "  . .  

The mother is not only prohibited from having fair court representation, - 
she is also prohibited from having fair and even-handed therapy. Gardner : 
finds it imperative that "... the therapist be court ordered and have direct 
input to the judge. This can often be facilitated by the utilization of a 
guardian ad litem or a child advocate, who has the opportunity for direct 
communication with the court. The mother must know that any 
obstructionism on her part will be immediately reported to the judge, either 
bY the therapist or though the guardian acl litem or child advocate. The 
court must be willing to impose sanctions such as fines or jail. The threat . . . . . . .  
of loss of primary custody can also help such mothers 'remember to 
cooperate.'" Mothers in these cases are forced to adhere to prearranged 
"treatment" regardless of whether or not they agree with any of the 

" ' ' r  . . . . .  : . . . .  ~ " "  ~ ' ' ' °  . . . . . . . . . . . . .  r . . . . . . . . . . . . . .  
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decisions being made. If they Voice objections, they will be labeled as 
uncooperative and/or mentally ill. 

Under his category of "severe" PAS, he states that "... the mothers of 
these children are often fanatic. They will use every mechanism at their 
disposal (legal and illegal) to prevent visitation. They are obsessed with 
antagonism towards their husbands. In many cases, they are paranoid. 
Sometimes the paranoid thoughts and feelings about the husband are 
isolated to him alone; in other cases this paranoia is just one example of 
many types of paranoid thinking. Often the paranoia did not exhibit itself 
prior to the breakup of the marriage and may be a manifestation of the 
psychiatric deterioration that frequently is seen in the context of disputes, 
especially custody disputes." Such generalizations are quite common 
descriptions under PAS, stigmatizing a mother who is attempting to protect 
her child if she believes that child is being sexually abused. 

He continues with the opinion that these mothers project onto their 
husbands "... many noxious qualities that actually exist within themselves. 
By projecting these unacceptable qualities onto their husbands they can 

consider themselves innocent victims. When a sex-abuse allegation 
becomes part of the package, they may be projecting their own sexual 
inclinations onto him. In the service of this goal they exaggerate and 
distort any comment the child makes that might justify the accusation. And 
this is not difficult to do because children normally will entertain sexual 
fantasies, often of the most bizarre form. I am in agreement with Freud 
that children are "polymorphous perverse" and they thereby provide these 
mothers with an ample supply of material to serve as a nuclei for their 
projections and accusations." All'this from the man who said that there is 
some pedophilia in every one of us. 

Not content with labeling the mother with a dubious mental disorder, 
Gardner goes as far as labeling the children as "similarly fanatic." These 
fanatic children apparently "... have joined together with her [the mother] in 
a relationship in which they share her paranoid fantasies about the father." 
The way PAS is designed, a child who acts out, discusses what he or she 

believes is inappropriate sexual behavior coming from the allegedly 
abusive father, or demonstrates fear when in the presence of the man 
identified as the abuser will immediately assume to have been coached by 
the offending mother. These children will not be believed, and will not 
receive the care and protection they desparately need. Gardner takes 
legitimate concerns such as a child exhibiting fear over the prospect of 
visitation with an allegedly abusing father, "blood-curdling shrieks, 
panicked states, and hostility so severe that visitation is impossible...," and 
creates the assumption that the child is either lying about the abuse or has 
been coached by the mother to behave in such a manner. 

In "moderate" cases of PAS, Gardner makes more generalized and sexist 
comments such as "... the rage-of-the-rejected-woman factor is more 
important than the paranoid projection contribution." He cites the mothers' 

.... f " "O . . . . . . . . . . . . . . . . . . . . .  f ~  ....... ~" . , 
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"... campaign of denigration and a significant desire to withhold the 
children from the father as a vengeance maneuver." He states that a 
major difference between "severe" PAS in mothers as opposed to 
"moderate" PAS is that:the mothers in the "severe"category."... have a 
sick psychological bond with the children (often a paranoid one)." Mothers 
suffering from "moderate" PAS are more likely to have a "... healthy 
psychological bond that is being compromised by their rage." One 
wonders if the more likely a mother is to stand by her beliefs and 
principles and not acquiesce under pressure from her ex and others in the 
court in order to protect her child, the more likely she is to be labeled 
within one of the more "severe" PAS categories. If she is fairly easy to .. . .  
manipulate and control, most likely her level of PAS will be on a milder 
side. 

Children are not to be believed according to PAS, and the therapists, 
judges, lawyers, child advocates, and guardians ad litem who support it 
will ensure that the children's needs are not met. Gardner goes as far as 
to compare a child's cries for help regarding sexual abuse to getting a 
polio shot. The court's therapist "... must have a thick skin and be able to 
tolerate the shrieks and claims of maltreatment that these children will 
provide. Doing what children profess they want is not always the same as 
doing what is best for them. Therapists of the persuasion that they must 
'respect' their child patients and accedeto their wishes will be doing these 
children a terrible disservice. These same therapists would not 'respect' a 
child's wish not to have a polio shot, yet they will respect the child's wish 
not to see a father who shows no significant evidence of abuse, 
maltreatment, neglect, etc." The most astounding statement Gardner 
makes regarding children who are alleging abuse is that "... to take the 
allegations of maltreatment seriously, is a terrible disservice to these 
children." 

Therapy is seen as the only means of treating PAS. However, Gardner 
states that "therapy for the children ... is most often not possible while the 
children are still living in the mother's home." Since therapy is the only 
treatment possible, and Gardner himself has stated that child therapy with 
"evidence" of PAS will not be successful as long as the child is living with 
the mother, court-ordered placement with the alleged abuser is 100% 

. guaranteed. He states that "... the first step toward treatment is removal of 
the children from the mother's home and placement in the home of the 
father." PAS is set up in advance to remove children from the mother's 
care. If PAS is introduced by the father, his attorney, his court-appointed 
and self-selected therapists, so-called child advocates, and the court- 

, appointed guardian ad litem during a contested child custody hearing, the 
mother is guaranteed to lose custody of her children unless Gardner's 
"Sex Abuse Legitimacy Scale" is shown to be what University of 

. . . . . . . . . . . . . . . . . .  . . . . . . . .  Washington Professor John Conte has described as"[p]robably the most - 
unscientific piece of garbage rve seen in the field in all my time." 

Gardner states that if the mother has her own therapist, "... a mutual 

. . . .  I f -  ¢7  . . . . . . . . . . . . . . . . . . . . . .  r . . . . . . . . . . . . . . . .  
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I .  Presentation: Expert Testimony in Child Sexual Abuse Prosecutions 
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I. I N T R O D U C T I O N  
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§ 8:2 Special problems of child sexual abuse cases . 
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E X P E R T  TESTIMONY 

Advent of expert testimony 
D Psychological aspects of child sexual abuse 
-- Confusion of the Courts 
Three possible types of psychological testimony 
--Child sexual abuse accommodation syndrome 
-- Behavioral profiles of sexually abused children 
m _ _  Do sexual abuse victims react in a n  identifiable 
pattern? 
~D Do sexually abused children act like other 
children? 
--Do sexually abused children lie about the abuse? 
m__ Effects of exposure to sexually explicit material 

-- Suggestibility and interrogation of children 
-- Importance of videotaping interrogation 

---- Dangers of repetitive questioning 
m__ Appropriate interrogation techniques 
----Anatomical doll debate 
How courts handle psychological evidence of Sexual 
abuse 

Jurisdictions allowing behavioral profile evidence 
--Jurisdictions disallowing testimony on behavioral 
profiles 
-,Jurisdictions allowing CSAAS testimony 
' m Jurisdictions disallowing CSAAS testimony 
--Expert evidence on tru~ess of the children 
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§ 8:1 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

III. 

§ 8:27 
§ 8:28 
§ 8:29 
§ 8:30 
§ 8:31 
§ 8:32 
§ 8:33 

P R O S E C U T O R ' S  GUIDE TO HANDLING SEXUAL 
ABUSE CASES 

Generally 
Interviews and interrogations of child witness 

Rules of interviewing children 
Know the law about admission of expert test imony 
Dealing with the child witness 
Working with the expert 
Determine which cases are better not prosecuted 

IV. D E F E N S E  GUIDE TO HANDLING SEXUAL ABUSE 
CASES 

§ 8:34 Generally 
§ 8:35 Familiarize yourself with the literature 
§ 8:36 Know the law on admission of expert testimony 
§ 8:37 Addressing issue of expert testimony 
§ 8:38 Short circuiting a prosecution before trial 
§ 8:39 Direct and cross-examination of experts 

V. CHECKLISTS  

§ 8i40 Prosecutor's checklist for trying sexual abuse cases. 
§ 8:41 Defense checklist to handling sexual abuse cases 

I. INTRODUCTION 

§ 8:1 O v e r v i e w  

By most accounts, reports of child sexual abuse in this country 
have grown exponentially over the past few decades. Whether the  
incidence of the crime is actually growing or the reporting of the  
crime is finally occurring is not clearly understood. What engenders 
no debate is that  the abuse of children---whether physical, sexual, or 
emotionaJ---is pernicious and damages their physical and mental  
well-being, oiten scarring them well into adulthood. Some children, 
sadly, do not survive the abuse. 

Among the more discussed aspects of child abuse is child sexual 
abuse. Long believed by many simply to be fantastic childhood tales, 
the vast majority of Americans now believe sexual abuse of children 
occurs and occurs fairly frequently. Some people, however, believe 
that  a witch hunt  for sexual abuse has developed in this country, and 
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that the "experts ~ and courts have totally lost touch with reality. 

In a recent  publicat ion,  one group of commenta to rs  provided the 
following stat is t ics:  In  1991, an es t imated  2.694.000 children were 
repor ted to Child Protect ive Services agencies as vict ims o f . . .  

~ k , ~abuse or neglect.~Ofthese,=approximatelyr15 percent, 0.r~404,100 -=~ ~/ ~_~ 
were sex abuse cases .... The numbers for 1992 are even higher 
with an estimated 2,936,000 reported cases of... abuse and 17 
percent, or 499,120 being sex abuse cases. There is also growing 
evidence that a substantial portion of the allegations are either 
unsubstantiated.., or false .... Of the 2.7 million reported cases for 
1991, an average of only 39 percent were substantiated following 
investigation. 2 

The prosecution of adults who physically batter children is a gen- .... . ~. 
erally simpler process than the prosecution of sexual abusers. In 
physical abuse cases, there is usually ample physical evidence to , 
support the claim of abuse. Additionally, physicians' testimony 
about the battered child syndrome has uniformly been admitted in 
courts and is accepted in. ~.he medical profession. 3 In sexual abuse 
cases, however, there is G~ten no physical evidence and reliance on 
psychological evidence has therefore become more pronounced. , 

As with most societal issues being played out in the criminal 
courts, however, the road to prosecuting sexual abuse crimes has ' 
been difficult. There has been substantial conflict in these cases 
about what evidence should be admissible--most prominently in the 
area of admission of expert testimony. The prosecution has claimed . 
that difficulties encountered inherent in proving sexual abuse has 
made the introduction of expert testimony a necessity. The defense 

[ S e c t i o n  8:1] v 

1 The McMartin sexual abuse case in California and the Kelly Michaels 
case in New Jersey both underscore the growing belief among many that the 
allegations of  sexual abuse are reaching hysterical proportions. In both 
cases, preschool teachers were accused by several children cf sexual 
abuse- -a f te r  numerous suggestive interrogations amid an atm.-.~ '~re of 
hysteria. For an account of the McMartin case, see Coleman, Lea.~:.. from 
the McMartin Hoax, 1(2) Issues in Child Abuse Accusations 68 (I~* Carl- 
son, Six Years of Trial By Torture, Time Mag, Jan. 29, 1990. Sc~+ ~f the 
details of the interrogation in the Michaels case are contained in th~ ~ppen- 
dix to the New Jersey  Supreme Court 's opinion. State v. Michaels, 642 A.2d 
1372 (N,I. 1994). * 

2 Jenkins & Howell, Child Sexual Abuse Examinations: Proposed Guide- 
lines for A Standard of Care, 22 Bull Am Acad Psychiatry & L 5, 6 (1994). , 

3 The battered child syndrome is a diagnostic tool used by physicians 
determining the cause of children's repeated physical injuries. 
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has claimed that much of the expert testimony results in unfair 
trials in which innocent people are convicted of crimes they did not 
commit. 

The purpose of this chapter is to provide an overview for the 
practicing lawyer dealing with the child sexual abuse case. Its pri- 
mary focus will be to provide an in-depth review of the psychological 
evidence aspects of the child sexual abuse case. 

Specifically addressed will be the various concepts that  have 
become integral to the prosecution and defense of child sexual abuse 
cases. These concepts include the so-called ~child sexual abuse 
accommodation syndrome, ~ the psychological underpinnings for the 
claims that "children do not lie about sexuaI'~buse, ~the behavioral 
profiles often introduced at trial of sexually abused children, and the 
growing concern about suggestive interview techniques and anatom- 
ical dolls. 

Additionally included in this chapter are a review of the various 
positions taken by the courts on the admission of psychological evi- 
dence, a discussion of the problems that arise in the uncovering of 
alleged abuse, and a step-by-step approach to trying the child sexual 
abuse case. Furthermore, the special problems of mass declarations 
of child abuse (where several children allege abuse at the hands of 
the same person) are reviewed. As in most of the chapters in this 
book, there are prosecution and defense checklists at the end of the 
chapter. 

§ 8"~ Special  problems of  chi ld sexual  abuse  cases 

It is hard to imagine a category of criminal cases that presents 
more problems for both sides (and for the court) than child sexual 
abuse cases. The whole concept of child sexual abuse is such an 
aifront to our sensibilities and so difficult to comprehend. With the 
growing awareness of child sexual abuse, many parents have been 
worried about leaving their child in day care, and many profession- 
als in the day care business are terrified of the possibility of a child 
making a claim of sexual abuse. 

In addition to.the difficulties presented in the case of one (or a few) 
children alleging abuse, there are special difficulties faced by both 
the prosecution and the defense in cases of mass declarations. The 
McMartin case in California and the Michaels case in New Jersey 
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CHILD SEXUAL ABUSE SYN'DROME § 8:3 

are perfect examples of the dangers and difficulties in the cases. 1 

§ 8"-3 ~ P r o s e c u t i o n  d i f f i cu l t i e s  in  ch i ld  s e x u a l  a b u s e  cases  

Among the problems faced by prosecutors m these cases are the 
/ f p l l o ~ g ;  . . . . .  ~ . . . . . . . . . . . . . . .  : . . . . . . .  : . . . . . . . . . . . . . . .  _ 

* There are usual ly  no witnesses to the crime, other than  the 
child victim. 

• The vast  majori ty of cases occur where the adult  m question has 
a relat ionship of t rus t  with the child and the parties are often 
loathe to bring suit. There is often a great deal of disbelief by 
one parent  when the  other parent  is accused of the acts, and the 
child is often pressured to recant  the allegation. 

• Sexual abuse olden leaves no physical evidenCe as- i tmay consist 
of improper touching or other acts. 

• Children are often unbelievable witnesses and are hampered by 
an inabil i ty to verbalize and explain all  the events. 

• Children oRen react  in unexpected ways to the abuse, evidenc- 
ing behaviors t ha t  are difficult for jurors to unders tand.  

• The tales of abuse are oRen too bizarre to be believed and jurors 
assume tha t  the child mus t  be fabricating the  tale. 

• Adults who abuse children oi~en lead very respectable, upright  
lives in society, making it difficult for jurors to believe t ha t  the 
defendant  could have committed such a pernicious act. 

• Abused children have oRen been threa tened or warned about 
not  tell ing anyone about the abuse and they  are therefore terri- 
bly afraid to reveal the abuse for fear t ha t  they  or their  family 
will be harmed.  

• Children are often unable to state when or where the abuse 
occurred or specifically how many times it occurred, rendering 
their testimony less than believable. 

• Children are often traumatized by testifying in court--both as a 
result of the public aspect of the proceeding and by the presence 

[Section 8~l 
I Both of the cases referred to, State v. McMartin, and State v. 

Michaels, 642 A.2d 1372 (N.J. 1994), involved child sexual abuse claims 
made by children who were in day care programs run by the defendants. In 
the McMartin case, the jury returned a verdict of not guilty after a year-long 
tr ial .  In the Michaels case, the Superior Court and Supreme Court of New 
Jersey reversed the conviction (on different issues), with the likely result 
that the case will not be able to be retried. The subject of mass declarations 
of child abuse is addressed in this chapter. 
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§ 8:3 PSYCHOLOGICAL & SCIENTIFIC EX~IDENCE 

of the abusive individual of whom they are afraid and/or whom 
they still love. 

As difficult a job as prosecutors  have in these cases, defense coun- 
sel (and the courts) are faced with equally difficult challenges in the 
defense of child sexual abuse cases. 

§ 8:4 m D e f e n s e  d i f f i c u l t i e s  in ch i l d  s e x u a l  a b u s e  c a s e s  

Among the difficulties presented in the defense of child sexual 
abuse cases are the following: 

• Children are natura l ly  sympathet ic  witnesses,  whom jurors  
wan t  to protect when they listen to them. Ind iv idua l saeeusedof  
child sexual abuse  crimes, on the other hand, are often not 
accorded the presumption of innocence by jurors,  but are clearly 
viewed with dis trust  and suspicion. 

• The flood of information on television, newspapers,  magazines,  
and in other areas of the media about  child sexual abuse has 
made the subject much more accessible and believable to the  
population at large. Many individuals are now convinced tha t  
there is an epidemic of child sexual  abuse cases. 

• It is almost  impossible to find witnesses to corroborate the 
adult 's  denial of the act(s). How does a defendant  prove that  the 
touching did not occur? 

• Stepfathers  are often defendants and they have a historically 
"evil" reputat ion,  deservedly or not. 

• Most courts have permit ted children to test ify without refer- 
ence to specific places, dates, or times, fur ther  complicating the 
availabili ty of alibi and other defenses. 

• There is oRen a lack of witnesses and physical or circumstantial 
evidence--the defendant has limited tools to construct a 
defense. 

• Courts have become increasingly more lenient with 
prosecutorial attempts to introduce expert evidence to explain 
any discrepancies, bolster the child's testimony, and to explain 
the child's behavior. 

• Some courts are not requiring that the child actually testify in 
court, but are permitting videotape testimony, thus depriving 
the jury of the right to evaluate the child's testimony in person. 

There has recently been a growing awareness of the problems with 
inaccurate uncovering of child abuse by counselors, police, and pros- 
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ecutors. SpeciiScally, the use of dolls and certain t~-pes of 
interrogation techniques have become more suspect. 

§ 8:5 D Dilemma of courts handling sexual abuse cases 

Courts handling these cases must deal with the dynamic of balanc- 
ing their natural sympathy for the victims of crime with their need to 
assure the fairness of the proceedings to individuals accused of 
crimes. Additionally, courts must balance the need for expert testi- 
mony against the danger of unfair prejudice it poses. 

Another major problem for the courts is in evaluating the science 
behind the testimony. Many courts are confused in the area of psy- 
chological testimony and are unsure of who is or who should be an 
authority. Additionally, many of the experts are not familiar with 
the literature and are not aware of the psychologically controversial 
nature of the testimony they are providing to the court. I 

II .  EXPERT TESTIMONY 

§ 8:6 Advent  o f  expert tes t imony 

As the prosecution of sexual abuse cases became more prevalent in 
the 1980s, prosecutors began to push the courts to permit the intro- 
duction of expert testimony to explain why children were changing 
their stories, recanting tales of abuse, and acting in bizarre and 
inexplicable fashions. Additionally, prosecutors sought to buttress 
their cases by introducing expert testimony to explain to the jury 
that  sexually abused children often exhibited certain behavior pat- 
terns (profiles) and that  these patterns were exhibited by the child in 
question. Finally, some prosecutors attempted to introduce expert 
evidence to suggest that  victims of child sexual abuse never or very 
rarely lie about such abuse. 

The prosecutors in child sexual abuse cases have argued the fol- 
lowing: that  the rules of evidence should permit expert psychological 
testimony; that  any difficulties with the expert's testimony went  
towards its weight and not its admissibility; that  the jury's inherent 
bias against believing such testimony from children required such 
testimony; and that  defendants were not unfairly prejudiced by the 
introduction of such testimony. 

[Section 8:.51 
I Chapter 2 contains a more complete discussion concerning the creden- 

tials of expert witnesses. 
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§ 8:6 PS.YCHOLOGICAL & SCIENTIFIC EVIDENCE 

Not surprisingly, defense lawyers began seriously challenging this 
expert e~idence on a variety of fronts, including challenges to the 
relevancy, re~!ability, and prejudicial effect of such evidence, the 
invasion of the jury's province to determine credibility, the qualifica- 
tions of the experts, and the basic unfairness of the testimony. 

The result  of these arguments  for and against expert test imony in 
child sexual abuse cases has been to create once again a wide diver- 
gence among the courts as to whether  expert testimony should be 
admissible and, if so, what  specific testimony should be considered 
by the jury. 

To unders tand the courts' respective positions, it is necessary to 
unders tand fully the psychological concep~ .to.which~.the..court and 
litigants are referring in these cases. To that  end, the following 
sections will contain an explanation of the psychology behind the 
testimony, along with a review of the current literature and the 
various difficulties, as understood by the experts. 

§ 8:7 m P s y c h o l o g i c a l  a s p e c t s  o f  c h i l d  sexua l  abuse  

There are Several psychological aspects to child sexual abuse. 
There are the psychological aspects to why children do not tell people 
immediately about the abuse. There are the behaviors sexually 
abused children exhibit, sometimes referred to as behavior profiles. 
Additionally, there are the psychological issues regarding recanta- 
tion, secrecy, and changes or discrepancies in the retelling of the 
abuse. This latter category is most frequently referred to as the child 
sexual abuse accommodation syndrome (CSAAS). Finally, there is 
the question of children's memory of and truthfulness about t h e  
abuse as well as children's suggestibility. 

§ 8:8 i C o n f u s i o n  o f  t h e  c o u r t s  

Often, the courts (and litigants) confuse or misapprehend the psy- 
chological issues. Unfortunately, experts (or those who purport  to be 
experts) also sometimes confuse these issues themselves, owing to 
the substantial  and complex problems associated with expert testi- 
mony concerning child sexual abuse. 

Among the  areas of dispute are whether  children lie about sexual 
abuse, whether  there is an identifiable set of behaviors indicated by 
victims of sexual abuse, whether  psychologists have any special way 
of discerning whether  children are telling the truth,  and whether  
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there is any validity to the child sexual abuse accommodation 
syndrome. 

Fur ther  complicating the problem is the courts' leniency with 
regard to expert credentials. Often, the "experts" who testify do not 
have=sufl'Icientexpertise and_ education to render the opinions they 
are giving in court. Because-there has 5een~a gi:eat-deal of l~titu-de b y  : . . . . .  
the courts with regard to expert witnesses, individuals who are not 
licensed psychologists or psychiatrists regularly render opinions . 
that are far beyond their ken. The result of this procedure has been 
to create confusion in the courts. 

One of the more pronounced misunderstandings has been the con- 
fusion of CSAAS evidence with behavioral profiles and the erroneous 
• belief that CSAAS is a diagnostic syndrome. The following sections. : 
clearly explain the differences among the three types of evidence. 

§ 8:9 T h r e e  p o s s i b l e  t ypes  of  p sycho log i ca l  t e s t i m o n y  

Generally, there are three different types of testimony that  prose- 
cutors have sought to introduce into evidence: behavior profiles of 
sexually abused children; child sexual abuse accommodation syn- 
drome testimony; and testimony concerning whether  children are 
tolling the  t ru th  about sexual abuse. 

§ 8-10 m C h i l d  s e x u a l  abuse  a c c o m m o d a t i o n  s y n d r o m e  

Psychia t r i s t  Roland C. Summit  first introduced a theory to explain 
how children adjusted, or accommodated to sexual abuse. I Termed 
the  child sexual abuse accommodation syndrome (CSAAS), it quickly 
found its way into the  courtroom. CSAAS consists of some or all of 
five elements often seen in sexually abused children: (I) secrecy, (2) 
helplessness, (3) ent rapment  and accommodation, (4) delayed or (5) 
conflicted disclosure and retraction. 

Although the purpose of defining these characteristics as a syn- 
drome was to provide a common language for those working with 
abused children, 2 the courts began to admit such evidence in sexual 
abuse prosecutions, often to buttress claims of abuse. 
According to Dr. Summit and other professionals, CSAAS is not a 

diagnostic syndrome. "The syndrome does not detect sexual abuse. 

[Section 8:I0] 
I Summit, M.D., The Child Abuse Accommodation Syndrome, 7 Child 

Abuse & Neglect 177 (1983). 
2 Id. at 191. See also Myers, Expert Testimony in Child Sexual Abuse 

Litigation, 68 Neb L Rev I, 67 (1989)(hereinai%er Myers, Expert Testimony). ' 
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Rather it a s s u m e s  the presence of abuse, and explains the child's 
reactions to it." 3 In a criminal case, any evidence that a s s u m e s  the 
existence of a material  fact in issue (namely, whether the child was 
abused) is potentially dangerous testimony. 

The method of using CSAAS in courts has often been erroneous, as 
many courts have admitted such syndrome evidence as if it were a 
diagnostic syndrome. However, there have been other misuses of the 
syndrome. One influential commentator  has stated: 

If the first error was erroneously equating child sexual abuse 
accommodation syndrome with a diagnostic device, the second mis- 
take was hardly less serious. Some professionals.:conflated, the 
reactions described by Summit, which are not probative of abuse, 
with behaviors that are probative of abuse. This combination of 
behaviors was then denominated a syndrome, the presence of which 
was supposedly probative of abuse. 4 

Although Myers refers to "behaviors probative of abuse," the truth 
is that many experts also testify about behaviors that are not neces- 
sarily probative of abuse, s In any event, the purpose of CSAAS has 
oRen been lost in the courts and inappropriately admitted. 

If CSAAS testimony should be admitted (and that is subject to 
some disagreement), the only appropriate way would appear to be as 
rebuttal testimony to the issue of delayed or inconsistent reporting 
and recantation. Some courts have allowed this testimony in for such 
purpose, e The purpose of admitting such testimony is to help reha- 
bilitate the child's testimony after it has been attacked on the 
grounds of inconsistency, delay, or recantation. 
Those who support the admission of such testimony claim that the 

jury should be educated about the typical method of explaining such 
methods of reporting to contradict the inference that the child is 
lying. That is, many people believe that individuals (including chil- 
dren) who recant or delay reporting, or who relate inconsistent 
stories or stories that change are not being honest. Since such delay- 
ing, reporting and recanting behavior is typical of abused children, 
juries should be advised of this. 

Those who oppose the admission of such testimony argue that 
such evidence invades the province of the jury to determine credibil- 

Myers, Expert Testimony at 67. 
4 Id. 
s Behavioral profiles are addressed in the next section. 
6 See, e.g., Hosford v. State, 560 So. 2d 163 (Miss. 1990). 
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i ty and tha t  it impermissibly suggests tha t  all child victims are 
tell ing the t ru th  when, in fact, some are not. Additionally, argu- 
ments  have been made  that  jur ies  are readily able to .unders tand  
Why children are afraid to tell about sexual abuse or why they get 
confused or r ecan t - -namely ,  tha t  they are children and not adults. 

-~ SinCe-these~issue are=within t he  range-of  common:unders tanding  . . . . .  .: . . . . .  
they  do not  need to be explained by expert  witnesses. There  are 
jur isdict ions t ha t  have declined to admit  such tes t imony on these 
various grounds. 

While CSAAS tes t imony clearly is helpful in proving actual  cases 
of child sexual  abuse,  it  is exceedingly dangerous in cases in which 
the  a l legat ions  are  not  true. In the cases where  abuse by the defen- 

. . . . .  -: - = _-dant has not  occurred, CSAAS tes t imony of ten  el iminates the only 
defense the  defendant  can present.  Again, t h e  problem in sexual . . . . . .  " ..... • 
abuse cases is t ha t  in the  courts' concern for the  welfare of the child, 
they oRen lose sight of the fact that in all criminal proceedings " 
defendants enjoy the constitutional presumption of innocence and 
entitlement to present a defense. 

The Supreme Court of Arizona highlighted the problem of appro- 
priate focus in State v. Moran, ~ noting that ~{gliven the egregious 
nature of child molestation, we are tempted to stretch the rules of 
evidence to their utmost .... -s That court also noted that child 
sexual abuse cases are "an evolving area of the law that calls for 
creative, cautious, and reliable approaches to issues of proof that 
endeavor to protect blameless children and give their alleged abusers 
s u f f i c i e n t  d u e  p r o c e s s  s a f e g u a r d s . "  9 • 

§ 8 : 1 1  - -  B e h a v i o r a l  p r o f i l e s  o f  s e x u a l l y  a b u s e d  c h i l d r e n  

According to m a n y  psychologists who specialize in the a rea  of child 
sexual  abuse, the re  are  several observable behaviors t ha t  are exhib- 
i ted  by t he  abused  child. The  admiss ibi l i ty  of th is  evidence,  ~ 
sometimes referred to as a "profile" of the sexually abused child, has 
generated a lot of disagreement in the courts. Among the behaviors 

? State v. Moran, 728 P.2d 248 (Ariz. 1986). 
s Id. at 251 n.2. 
s Id. Again,  the court here seems to have lost sight of the purpose of a 

criminal trial: for a jury to determine beyond a reasonable doubt whether an 
. individual, presumed to be innocent, has committed the acts with which he 

is charged. No more and no less is to be accomplished in a criminal case. It is 
not the appropriate forum to focus on the rights of the child nor is it the place 
to protect blameless children. The job of protecting children is for the family ' 
courts and the department of social services in these cases. 
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described by experts in the case law I on sexual abuse are the follow- 
ing characteristics: pre-mature sexual knowledge, anger, 
• depression, low self-esteem, fear of abuse stimuli, sexualized play, 
aggression, fear, clingyness, withdrawal, overly compliant and 
eager-to-please behavior, bed wetting, nightmares, excessive mas- 
turbation, and drawing figures with exaggerated or missing limbs. 

These behaviors do not account for the full range of exhibited 
behaviors by children who have been abused. In addition, many of 
these behaviors are exhibited by children who have been exposed to 
or endured other trauma (divorcing parents, psychologically or phys- 
ically abusive parents, or death of a parent, among others). 2 Even 
more significantly, some of these behaviors are exhibited by children 
without significant traumatic situations. 3 

In the past few years, however, there has been a growing consen- 
sus among professionals about the existence of specific, unique 
behaviors exhibited by children who have either "personal or vicari- 
ous sexual experience. "4 Specifically, these behaviors include "age- 
inappropriate knowledge of sexual acts or anatomy, sexualization of 
play and behavior in young children, the appearance of genitalia in 
young children's drawings, and sexually explicit play with anatomi- 
cally detailed dolls." s 

Another study that collected the results of various professional 
dealings with sexually abused children found a high level of agree 
ment  tha t  the  following factors indicated sexual abuse: 

age-inappropriate sexual knowledge; sexualized play; precocious 
behavior; excessive masturbation; preoccupation with genitals; 
indications of pressure or coercion exerted on the child; the child's 
story remains consistent over time; the child's report indicates an 
escalating progression of sexual abuse over time; the child describes 
idiosyncratic details of the abuse; and physical evidence of the 

[Section S:lll 
I There is a dist~ction between what the experts are wril2ng about in 

scientific publications and what testimony has been admitted in the court- 
room. The former is far more specific and exact than the latter. 

2 See, for example, studies collected in Cappy & Moriarty, Child Sexual 
Abuse Syndrome: Exploring the Limits of Relevant Evidence, 1 Crim Proc L 
Rev 1 (1991); Myers, Expert Testimony at 62. 

3 Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited, 60-65 
(1991). 

4 Myers, Expert Testimony at 82. 
s Id. 
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abuse, s . 

However, these results are by no means conclusive that the abuse 
has  occurred. They s imply  are probative that abuse may have 
occurred. What the studies have failed yet to do, however, is to 
determine the application of these findings, or to ascertain how 
:sci~ntifically C~t:rblled~thes~-varibus-shrve-y fin-dings~were and 
whether enough children who were not abused are not exhibiting 
such behaviors. Whether an accurate diagnosis of child sexual abuse 
can be made by these observations has not yet reached the level of 
necessary consensus among professionals, however, to be readily 
admitted by all courts. 

For example, numerous important questions have not yet been 
sufficiently addressed: 

• Do children who have watched pornographic movies exhibit 
these same behaviors? 
Do children exhibit these behaviors if they saw their parents (or 
babysitter, for example) having sex? 
What is the effect of sexually explicit lyrics in music on 
children? 
Do children who learn about sexuality at an early age from 
other children exhibit these behaviors? 
Do children who have looked at pornographic pictures or books 
exhibit such behaviors? 
Is there any difference exhibited in groups of children from 
different socioeconomic backgrounds and cultures? 
Have the changing mores of our society in the last several years 
resulted in children learning about sexuality at increasingly 
younger ages? What has been the effect of the media and televi- ' 
sion access to sexual information on children's early sexual 
knowledge? 7 

6 Conte, Evaluating Children's Reports of Sexual Abuse: Results From a 
Survey of Professionals (unpublished), cited in Myers, Expert Testimony at 
75. 

? The highly sexualised rap songs of the last few years seem to emphasize 
change in sexual knowledge among younger people. Additionally, the 
proliferation of twelve and thirteen- year-old children having sex suggests 
that children are being exposed to much more sexual information than 
previously believed. 

Children who are brought up by neglectful parents or substance addicted 
parents are often exposed to sexual issues at a very young age, as a result of 
a lack of parental supervision. That does not mean, however, that these 
children were sexually abused. 
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§ 8:11 PSYCHOLOGICAL & SCIENTIFIc EVIDENCE 

In addition to these questions, the courts have addressed the other 
questions concerning whether the .behavior profiles sought to be 
introduced really are evidence of the type .that should be admitted. 

§ 8:12 ~ - -  D o  s e x u a l  a b u s e  v i c t ims  r e a c t  in  an  i d e n t i f i a b l e  
p a t t e r n ?  

One of the more difficult problems for many  of the courts dealing 
with the question of whether  to admit  evidence of child sexual abuse 
is whe ther  abused children react in an identifiable pat tern.  I t  
appears, at  this point, tha t  sexually abused children do not exhibit a 
specific pa t tern  of symptoms and tha t  it is difficult to accurately 
diagnose children on the basis of such symptoms. 1 There are, how- 
ever, individuals who claim to be able to diagnose sexual abuse from 
behavior patterns.  2 

According to most of the l i terature on the subject; the reactions to 
sexual abuse vary with the child, the nature  and severity of the 
abuse, and the age of the child. Additionally, because of each individ- 
ua r s  unique makeup,  children exposed to the same abuse (for 
example, two children of an abusive father) may  react in totally 
different fashions. As one commentator notes, there is "great varia- 
bility in the type and severity of the children's reactions." a 

In a National Institute of Mental Health study, written up by 
Lenore Walker, 4 over thirty-five different symptoms were noted in a 
study of 369 sexually abused children. Although roughly one-third of 

[Section 8:12l 
1 See, e.g., Haugaard & Reppucci, The Sexual Abuse of Children, A Com- 

preheusive Guide to Current Knowledge and Intervention Strategies 177- 
78 (1988); Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited 
(1991); and studies collected in Note, The Unreliability of Expert Testimony 
on the Typical Characteristics of Sexual Abuse Victims, 74 Geo LJ 429, 440- 
41 (1985). 

2 Many individuals who testified as experts in sexual abuse cases claim to 
be able to diagnose child sexual abuse by the behavior patterns of children. 
See, e.g., Allison v. State, 346 S.E.2d 380 (Ga. App. 1986), in which three 
expert witnesses testified about child sexual diagnoses based on behaviors 
exhibited by the child. 

Meyers, Expert Testimony in Child Sexual Abuse Litigation, 88 Neb L 
Rev 1, 55 (1988). This comprehensive article was published as part of a 
multi-disciplinary group composed of a law professor and several mental 
health practitioners. It has been widely cited by various courts around the 
country. 

4 Handbook on Sexual Abuse of Children, Assessment and Treatment 
Issues (1988). 
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the children suffered from low self-esteem, there were no syTnptoms 
that were exhibited by a majority of the children, s 

-§ 8:13 __ u Do s e x u a l l y  a b u s e d  c h i l d r e n  ac t  l ike  o t h e r  
c h i l d r e n ?  

.... -Another issue that~has~arisen in child sexualabuseprosecutions is . 
that sexually abused children exhibit man)" behaviors that are simi- 
lar to children who have been subjected to other forms of abuse, such 
as battering, emotionally abused and neglected. As one commentator 
has noted: 

[O}ne cannot reliably say that a child exhibiting a certain combina- 
tion of behaviors has been sexually abused rather than, for 

: -tinstance, physically abused,neglected, or brought up by psychotic ...... ~ 
parents. Although future research may support identification of 
victims by their behaviors, such identification is currently not 
possible. I 

The behaviors exhibited by sexually abused children are often the 
behaviors of a child who has been betrayed, treated cruelly, terrified 
and emotionally damaged. In that sense, those children really are 
not different from the children whose parents berate them or beat 
them, starve them, or neglect them. At the most fundamental level, 
the child is not thriving because of mistreatment. ~I~ne problems are 
not abuse-specific;.., the common problems all can be tied to the 
lack of nurturance . . . all [caregivers] failed to provide sensitive, 
supportive care for their  child." 2 

In the courtroom, however, the fact tha t  the behaviors are not 
t ru ly  distinct from one another  damages their  ability to be relevant,  
probative evidence. The lack of discriminant ability is often fatal in 
evidentiary decisions. More than one court has remarked on this 
issue: 

Suffice it to say, then, that  the literature in the area is disparate 
and contradictory and that the child abuse experts have been una- 
ble to agree on a universal symptomology of sexual abuse, especially 
the precise symptomology that  is sufficiently reliable to be used 

s A chart containing the symptoms is contained in Cappy & Moriarty, The 
Child Sexual Abuse Syndrome: Exploring the Limits of Relevant Evidence 
in Criminal Trials, 1 Crim Prac L Rep 1, 2 (1993). 

[Section 8:13] 
I Haugaard & Reppucci, supra, at 178. 
2 Preidrich, Psychotherapy of Sexually Abused Children and Their Fami- 

lies 25 (1990). 
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confidently in a forensic setting as a determinant of abuse. 3 

Additionally complicating the issue is the fact that some experts in 
the field believe that certain of the behaviors ascribed to sexual 
abuse are actually normal childhood behaviors--such as temper tan- 
trums, bedwetting, and nightmares. 4 Since these behaviors are 
often not indicative of abuse, there is a further dilution of their 
probative value. 

Despite these problems inherent in the evidence, many courts (as 
will be fully discussed later in the chapter) have admitted evidence of 
behaviors exlu~ited by alleged abused children. In many jurisdic- 
tions, it would appear that the analysis performed by the Utah 
Supreme Court in Rimmasch was not undertaken. Rather; • several 
courts have simply reviewed the expert testimony in a cursory fash- 
ion and decided to admit such testimony without benefit of much 
analysis. 

§ 8:14 m Do sexually abused children lie about the abuse? 

In case after case, prosecutors have introduced (or attempted to 
introduce) evidence through expert witnesses that victims of sexual 
abuse simply do not lie about their abuse. According to these experts 
who testify, children generally do not have sufficiently developed 
sexual knowledge to fabricate a tale of abuse, nor do they have the 
motivation to do so. These experts may also claim that children are 
reluctant to discuss the abuse and find it painfully difficult to relate 
such tales of abuse. 

There are studies to support the claims tha t  children do not lie 
about sexual abuse. 1 Empirical data  would seem to support  the 
claim tha t  small children really would not know enough to fabricate 

3 State v. Rimmasch, 775 P.2d 388, 401 (Utah 1989). 
4 Gardner, M.D., Sex Abuse Hysteria, Salem Witch Trials Revisited 

60-65 (1991). 
[Section 8:14] 
I See, e.g., Berliner & Barbieri, The Testimony of the Child Victim of 

Sexual Assault, 40 J. Soc. Issues 125, 127 (1984), stating:. 

there is little or no evidence indicating that children's reports are unreliable, 
and none at all to support the fear that children often made false accusations 
of sexual assault or misunderstand innocent behavior by adults .... Not a 
single study has ever found false accusations of sexual assault a plausible 
interpretation of a substantial portion of cases. Goodman, Aman & Hirsch- 
man report that in their experiments, "children n e v e r  made up false stories 
of abuse even when asked questions that might foster such reports." 
(emphasis supplied). 
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such tales. For example, how would a four-year-old child have any 
knowledge to create the suggestion that  a male adult  put  his penis in 
her  mouth? Nothing in her  realm of experience enables her  to make 
such a s ta tement .  And y e t , t h e r e  are other influences on children, 
such as exposure to sexually explicit material ,  suggestibil i ty in the 
interview=process=and-manipulation by a-trustedadult,_that could ..... 
affect a child's statements. 

In studies addressing when children lie, researchers have identi- 
fied five motivations for children to be inclined to fabricate. These 
motivations are "(i) avoiding punishment; (2) sustaining a game; (3) 
keeping a promise (e.g., protect a loved one); (4) achieving personal 
gains (e.g. rewards, being accepted into a group); (5) and avoiding 

_ emb _arrassment. "2 
The authors discussed various Studies in which children were 

given one of the above-listed motives to lie. One study involved 
parents kissing their child while giving them a bath. Another study 
involved children watching an adult spill ink and then being told by 
that adult that the adult would be in trouble if the child told anyone 
about spilling the ink. A sizable percentage (42 percent) of five-year- 
olds involved in the study claimed to have no knowledge when asked 
about the spilled ink. In the bathtub experiment, half the children 
did not tell the truth in response to questions asked of them. 

In making the connection between children's willingness and abil- 
ity to lie in these five scenarios, the authors state as follows: 

Until now, researchers who have claimed that children cannot be 
coached to distort their testimony appear to have tilted the odds 
toward finding truthfulness among preschoolers by implicitly using 
motives that favor a truthful outcome (e.g., Goodman et al., 1990; 
Saywitz et al., 1991). There were no motives for the child to make 
false disclosures in these earlier studies. 

In sum, the most recent research on lying has attempted to approxi- 
mate real-life crime contexts by weaving effect and motive into 
studies of recollection and by using highly familiar contexts such as 
observing loved ones break toys or being kissed while in the bath- 
tub. Young children will consciously distort their reports of what 
they witnessed, and they will do so more in response to some 
motives (e.g., fear of reprisal and avoidance of embarrassment) than 
others (e.g., to sustain a gain, gain rewards). 3 

2 Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review 
and Synthesis, 113 Psychol Bull 403, 426 (1993), referring to the results of 
numerous studies. 

Id. at 426. 

"5 . 
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Although the se  studies do not prove that  children may lie about  
abuse,  they  certainly call into quest ion the studies tha t  claim 
unequivocally that  children do not lie about  abuse. For those attor- 
neys who are in jur isdic : :ons  which permit  t es t imony abou t  
credibility, it would be wise to review the Ceci and Bruck article in 
its ent irety and find out if there are any follow-up articles that  have 
been published subsequently.  

§ 8:15 - -  m E f f e c t s  o f  e x p o s u r e  to  s e x u a l l y  exp l i c i t  m a t e r i a l  

It is conceivable tha t  a four-year-old has heard about sexual inci- 
dents or ma t te r s  from an older sibling, a friend, or from watching the 
Geraldo show while the babysi t ter  was on the phone.~ Inshor t ,  there  
are many  ways  that  a child could develop sexually precocious knowl- 
edge, al though it may  be difficult to pinpoint such acquisition of 
knowledge in a specific child. 

We live in a world where sexual mores have loosened drastically in 
the last several  years. What was once unheard of is now common- 
place. P ro fan i ty  and sexual  messages  are everywhere---from 
advertising to MTV to movies and magazines. This has had an effect 
on younger  children, as mental  heal th professionals will attest.  1 

Often, there  are relatively harmless  types of exposure to sexual ly 
explicit scatological knowledge---children playing doctor, or watch- 
ing a movie such as Dennis the Menace where one child fools another  
into kissing a doll's bare bottom. Children are natural ly curious, and 
"private par ts  ~ often generate a great  deal of curiosity. 

When children are eight or nine~ it is now more likely tha t  they  
have been exposed to a fair amount  of sexually explicit information 
on the television, in the movies and in the lyrics of song. 2 Children 
permit ted to ~channel surff  at  will oxi the television without  supervi-  
sion will find mater ial  to which they should not be exposed. Any child 
who goes to the  movies cannot help but  be exposed to sexual ly 
explicit mater ia l .  Even clothing adve r t i s emen t s  are  sexua l ly  

[Section 8:15] 
1 See, e.g., Gardner, Sex Abuse Hysteria: Salem Witch Trials Revisited, 

19-22 (1991). 
2 Lyrics, for instance, such as the one from popular Snoop Doggy Dog 

song, Gin and Juice - -  arm dialing 187 (murder) with my dick in your 
mouLh" - 
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suggestive. 3 
Clearly, by the time a child is thirteen or fourteen, the child has 

sufficient sexual knowledge to comprehend and report sexual abuse 
as well as sufficient knowledge to fabricate sexual abuse. The huge 
increase in pregnancies among young girls of twelve, thirteen, and 
-fourteen clearly4ndicates-agrowing exposure:toand engagementin 
sex at younger and younger ages. 

In children of all ages, however, there is always the possibility that 
they inadvertently observed their parents or babysitters engaging in 
sexual behavior. 

§ 8:16 - - - -  Sugges t ib i l i ty  a n d  i n t e r r o g a t i o n  of c h i l d r e n  

In other circumstances, some believe that the nature of t heques -  
tioning about the abuse can confirm what actually never occurred. 
Recently, the Supreme Court of New Jersey issued an explosive 
opinion detailing the suggestive methods by which the police interro- 
gated children in a sexual abuse case. In State v. Michaels, 1 the 
prosecution alleged that  Ms. Michaels abused an entire preschool 
class. Numerous children confirmed the abuse and there were 
experts to testify about the behavioral effects of the child abuse. The 
defendant was ultimately convicted of 114 counts of child sexual 
abust: and sentenced to forty-seven years in jail. 

On avpeal, the New Jersey Superior Court reversed the conviction 
on w~ ..... ~s grounds. The supreme court subsequently heard the case 

.. only :. - ::~.e issue of the method of interrogation of the children and 
affir:.. {:'_: the superior court. In discussing whether the interrogation 
of chudren was suggestive, the court stated that "an investigatory 
interview of a young child can be coercive or suggestive and thus 
shape the child's responses .... If a child's recollection of events has 
been molded by an interrogation, that influence undermines the 
reliability of the child's responses as an accurate recollection of 
actual events." 2 

In the Michaels case, the court quoted pieces of the tape-recorded 
interviews and remarked that numerous children were told that  the 
defendant was in jail because she had hurt  children. They were also 

3 The concern over sexually suggestive advertising, especially with the 
use of teenage models, became more vocal in the late summer of 1995. See, 
e.g., Carlson, Where Calvin Crossed the Line, TIME, Sept 11, 1995, at 64. 

[Section S:16l 
. . 1 State v. Michaels, 642 A.2d 1372 (N.J. 1994). 

2 Id. at 1377. 

' © Clark Boardman C ~  3/96 t "~C) Page 8-19 

i 

- . _ . .  , _ , . .  

? .  ° -  



§ 8:16 PSYCHOLOGICAL & SCIEh'rIFIC EVIDENCE 

told to keep her in jail and to be the "little detectives" for the police. 
Mock police badges were given to the children who cooperated. In 
addition, the children were subjected to mild threats,  cajoling, and 
bribery. 

In sum, the court found that  "the interviews of the children were 
highly improper and employed coercive and unduly suggestive meth- 
ods. As a result,  a substant ia l  likelihood exists that  the children's 
recollection of past  events was both s t imulated and material ly influ- 
enced by that  course of questioning." 3 

The court relied on the various psychological studies to support  its 
finding that  there  was a substant ia l  likelihood that  the  children's 
recollections were tainted. 4 

The dangers of suggestibility were addressed  at length in a recent 
article by researchers Stephen J. Ceci and Maggie Bruck. s In tha t  
article, the authors review the research and resul ts  of s tudies per- 
formed on children's memories and suggestibili ty over the pas t  
several decades. Among the interesting findings made by these 
researchers were that  children have a fragile boundary between 
reality and fantasy and may  be confused about  the source of certain 
memories, s Additionally, children are susceptible to adult  question- 
ing and olden act in a manner  tha t  shows that  they desire to comply 
with a respected authori ty  figure, v 

Thus, when police, social workers, or parents  question a child 
about  sexual  abuse,  they  may  be unknowingly  suggest ing the  
answer to the child in their questions. Apparently,  ~children some- 

3 Id. at 1380. 
4 Studies relied upon by the New Jersey Supreme Court include: Pools & 

White, Effects of Question Repetition on Eyewitness Testimony of Children 
and Adults, 27 Developmental Psychology, (Nov 1991); Goodman & Hegel- 
son, Child Sexual Assault: Children's Memory and the Law, 40 U Miami L 
Rev 181 (1985); Younts, Evaluating and Admitting Expert Opinion Testi- 
mony In Child Sexual Abuse Prosecutions, 41 Duke LJ 691 (1991); King & 
Yuille, Suggestibility and the Child Witness, in Children's Eyewitness Mem- 
ory (Ceci, et al eds 1987); Berger, The Deconstitutionalization of the 
Confi-ontation Clause; A Proposal for a Prosecutorial Restraint Model, 76 
Minn L Rev 557 (1992); and Ceci, Age Differences in Suggestibility, in 
Children's Eyewitness Memory (Ceci, et al eels 1987). 

s Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review 
and Synthesis, 113 Psychol Bull 403 (1993)(hereinaRer Ceci & Bruck). 

s Id. at 417-18. 
7 Accord Gardner, Sex Abuse Hysteria: The Salem Witch Hunts Revisited 

94-95 (1991). 
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4 

t imes attempt to make their answers consistent with what  they see 
as the intent  of the questioner rather than with their knowledge of 
the  event,  s 

§ 8:17 - - - -  I m p o r t a n c e  o f  v i d e o t a p i n g  i n t e r r o g a t i o n  

---- - . . . . . . . . .  " =~ - The-URitedStates  Supreme Court m l d a h o v . - W r i g h t  1 n o t e d t h a t  
the  failure to use a videotaped interx~ew with children in sexual 
abuse cases created the  potential for elicitation of unreliable infor- 
mation.  

• The guidel ines  referred to in this  book that  detail proper interview 
techniques ,  a long with the  commentators, uniformly support the use 
of v ideotaping to make certain there is no coerciveness to the initial 

- allegation. 2 . . . . . . . . .  
If there has been no videotaping in your case, urge the court to 

provide you wide latitude pretrial, and if it gets that far, during trial 
to fully develop any theory of suggestiv e or coercive questioning. 
Make sure you have reviewed the literature of the effects of suggesti- 
bility before you proceed with an examination. You will need to know 
what constitutes inappropriate questioning before you start your 
case. 

§ 8 : 1 8  - - - - -  D a n g e r s  o f  r e p e t i t i v e  q u e s t i o n i n g  

According to the experts, there is a substantial danger that when 
children are repeatedly questioned, they will begin to mold their 
answers to the desires of the interrogators. When such interrogators 
are the prosecution (or their agents), the child's testimony will begin 
to be molded according to the prosecution's vision. The Supreme 
Court of New Jersey remarked on this phenomenon in the case of 
Sta te  v. Michaels , :  1 

The use of incessantly repeated questions also adds a manipulative 
element to an interview. When a child is asked a question and gives 
an answer, and the question is immediately asked again, the child's 

s Ceci & Bruck at 418-22. 
[Section 8:17] 
I Idaho v. Wright, 497 U.S. 805 (1990). 
2 See generally Berger, The Deconstitutionalization of the Confrontation 

Clause: A Proposal for Prosecutorial Restraint Model, 76 Minn L Rev 557, 
608 (1992); Goodman & Hegelson, Child Sexual Assault: Children's Memory 
and the Law, 40 U Miami L Rev 181, 195, 198-99 (1985). 

[Section 8:181 
I State v. Michaels, 642 A.2d 1372 (N.J. 1994). ' 
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normal reaction is to assume that the first answer was wrong or 
displeasing to the adult questioner . . . .  The insidious effects of 
repeated questioning are even more pronounced when thequestions 
themselves over time suggest information to the children. 2 

In light of the results of these studies, there is a real need for 
prosecutors to be especially careful about how they conduct their  
interviews and a special motive for defense lawyers to carefully 
inquire about such interrogation. 

§ 8:19 w w A p p r o p r i a t e  i n t e r r o g a t i o n  t e c h n i q u e s  

As discussed earlier, it is critically important i n child sexual abuse 
cases to ascertain that investigation was done properlymwhether 
you are a defense lawyer or a prosecutor. There are guidelines 
promulgated for the proper interrogation of children, requiring that 
the interviewer remain "open, neutral  and objective, ~ and tha t  the 
interviewer avoid asking leading questions, never th rea ten  a child or 
tvy to force a reluctant  child to talk. Additionally, the interviewer 
should never tell the child what  other people have reported, i 

To learn appropriate techniques for interviewing children, you 
may want  to review the studies and guidelines studies and guide- 
lines available on the subject. 2 

2 Id. at 1377 (citing Poole & White, Effects of Question Repetition on 
Eyewitness Testimony of Children and Adults, 27 Dev Psychol 975 (1991) 
and Goodman & Helgeson, Child Sexual Assault: Children's Memory and 
the Law, 40 U Miami L Rev 181, 195 (1985)). 

[Section 8:19] 
1 Michaels, 642 A.2d at 1378, quoting American Prosecutors Research 

Institute, National Center for Prosecution of Child Abuse, Investigation and 
Prosecution of Child Abuse 7-9, 24 (1987). 

2 Those studies and guidelines include Myers, The Child Witness: Tech- 
niques for Direct Examination, Cross-Examina~ion and Impeachment, 18 
Pac I.J 801 (1987); American Academy of Child and Adolescent Psychiatry: 
Guidelines for the Clinical Evaluation of Child and Adolescent Sexual 
Abuse, 27 Am Acad Child Adolescent Psychiatry 655 (1988); Jenkins & 
Howell, Child Sexual Abuse Examinations: Proposed Guidelines for a Stan- 
dard of Care, 22 Bull Am Acad Psychiatry & L 5 (1994). 
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§ 8"-20 m m A n a t o m i c a l  dol l  d e b a t e  

Anatomical dolls have been used for many years to help children 
who are believed to have been abused explain the abuse• 1 According 
to the experts, many professionals base their opinions on whether 

_ children~wereabused bywatching themL_play wit_hanatomical d0Hs: 2 
There has developed, however, a growing debate about the use of 
these  dolls among professionals. 

Specifically, some professionals claim that the dolls are sugges-  
tive, s imply because they are anatomically correct. For example,  a 
"child may insert a finger into a doll's genitalia simply because of its 
novelty or 'affordance. '3 The fact that a child will put two dolls 
together, s imply because they fit together, needs to be considered in 

: these cased. - ....... 
The second problem alleged with anatomical dolls is that no con- 

trol studies have been done. In other, words, there are no standards 
for how nonabused children play with these dolls and there is no 
established protocol addressing the proper manner of how dolls 
should be used during the interview. 

Dr. Richard Gardner, Clinical Professor of Child Psychiatry at the 
College of Physicians and Surgeons at Columbia University, claims 
that the exaggeration of the dolls' genitalia renders them overly 
suggestive: 

r ~ 

The child cannot but be startled and amazed by such a doll. The 
likelihood of the child's ignoring these unusual genital features is 
almost at the zero level. Accordingly, the dolls almost demand 
attention and predictably will bring about the child's talking about 
sexual issues. Again, the contamination here is so great that the 
likelihood of differentiating between bona fide and fabricated sex 
abuse has become reduced considerably by the utilization of these 
terrible contaminants. 

If one gives a child a peg and a hole, the child is going to put the peg 
in the hole unless the child is retarded or psychotic .... Give a child 
one of these female anatomical dolls with wide open mouth, anus, 
and vagina; the child will inevitably place one or more fingers in one 
of these conspicuous orifices. For many .... such an act is "proof" 

[Section 9"~0l 
1 See Boat & Everson. The Use of Anatomical Dolls Among Professionals 

in Sexual Abuse Evaluations, 12 Child Abuse & Neglect 171 (1988). 
2 Mason, A Judicial Dilemma: Expert Witness Testimony in Child Sex 

Abuse Trials, 19J. Psych. & L. 185, 197-204 (1991). 
s Ceci & Bruck at 423. 
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that the child has indeed been sexually abused. 4 

According to the rexdew of studies considered bv Ceci and Bruck, 
there  are inconsistent results  about whether  anatomical dolls were 
probative of sexual abuse. Ceci and Bruck state the following: 

Our reading of the literature suggests that the techniques for using 
anatomical dolls have not been developed to the level that they 
allow for a clear differentiation between abused and nonabused 
children. It seems that for a small number of nonabused children, 
the dolls are suggestive in that  these children engage them in sex- 
ual play. s 

In the event  you are handl ing a case in which anatomical dolls were 
used, it is important  to review the research on these issues and 
discuss the ma t t e r  fully with your  expert.  

4 Gardner, M.D., Sex Abuse Hysteria: The Salem Witch Trials Revisited 
52 (1991). 

s Id. at 424-25. Among the anatomical doll studies reviewed in this article 
are August & Forman, A Comparison of Sexually Abused and Nonabused 
Children's Behavioral Responses to Anatomically Correct Dolls, 20 Child 
Psychiatry & Human Dev 39 (1989); White, Interviewing Young Sexual 
Abuse Victims with Anatomically Correct Dolls, 10 Child Abuse & Neglect 
519 (1986); Realmuto, Specificity and Sensitivity of Sexually Anatomically 
Correct Dolls in Substantiating Abuse: A Pilot Study, 29 J Am Acad Child & 
Adol Psych 743 (1990); Cohn, Anatomical Doll Play of Preschoolers Referred 
for Sexual Abuse and Those Not Referred, 15 Child Abuse & Neglect 455 
(1991). 
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