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Note:

This publication is designed to provide accurate information about the Interstate
Compact on the Placement of Children (ICPC) and related issues for judges and
other members of juvenile and family court systems. Its content is not intended as
legal advice or services. If legal advice or other expert assistance is required, the
services of a competent professional should be sought. In matters of judicial
responsibility, judges of the juvenile and family courts should consult and rely on
their states’ respective Codes of Judicial Conduct, Canons of Judicial Ethics, or other
applicable professional rules. Unless otherwise indicated, references to the canons of
judicial conduct are to the 1990 American Bar Association Model Code of Judicial
Conduct, as amended in 2000.
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INTRODUCTION!

I. WHAT IS THE INTERSTATE COMPACT ON THE PLACEMENT
OF CHILDREN?

The Interstate Compact on the Placement of Children (ICPC) is the only statutory
mechanism juvenile and family court judges and human services agencies have to ensure
protection and services to children who are placed across state lines for foster care’ or
adoption. The Compact is a law that has been enacted verbatim by all 50 states, the District
of Columbia, and the U.S. Virgin Islands.” It establishes orderly procedures for the interstate
placement of children and fixes responsibility for those involved in placing children.
Generally, any time a juvenile or family court sends or causes a child to be sent to another
state, the law requires that the court follow the provisions and procedures of the ICPC.*
Courts must use the ICPC in all instances where the ICPC provisions say that the Compact applies.
This is not a choice between applying the Compact and applying some other provision of the

state’s statute—it is a Jegal requirement.

The ICPC covers children who courts have found to be neglected and abused and
adjudicated delinquent children who atre placed in private residential treatment facilities.
According to the American Public Human Services Association (APHSA), the majority of
children placed through the ICPC are placed with relatives.

When children are placed out-of-state, they need to be assured of the same protections and

services they would receive if they remained in their home state. If the placement fails to

! Includes excerpts from the Guide to the Interstate Compact on the Placement of Children, American
Public Human Services Association, 2000 Revision; and APHSA Training Manual for Administrators &
Liaisons of the Interstate Compact on the Placement of Children, AAICPC, 2000.

2 As used in this document foster care includes “care of a child on a 24-hour a day basis away from the
home of the child’s parent(s). Such care may be by a relative of the child, by a non-related individual, by a
group home, or by a residential facility or any other entity. In addition, if 24-hour a day care is provided by
the child’s parent(s) by reason of a court-ordered placement (and not by virtue of the parent-child
relationship), the care is foster care.”

? Puerto Rico is in the process of enacting the ICPC.
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meet a child’s needs, or should the need for out of state placement cease, judges must be

confident that a system exists to return the child to his or her original jurisdiction. The ICPC
provides a statutory means to ensure that the jurisdictional, administrative, and human rights

obligations of all parties involved in an interstate placement can be protected.

The ICPC makes it illegal for one state to “dump” a child into another state without
following Compact law. It prevents the unfair financial burden to states of having children

with severe needs placed into their state without appropriate financial support.

The Compact ensures that when a child is placed in another state:’

© the child is placed in a suitable environment;
® the receiving state has the opportunity to assess the proposed placement;
© the sending state obtains enough information to evaluate the placement; and

¢ the care of the child is promoted through appropriate jurisdictional

arrangements including appropriate financial support.

II. PURPOSE OF THIS MANUAL AND INSTRUCTIONAL GUIDE

The purpose of the ICPC is to ensure that necessary interstate placements are investigated,
implemented, supervised, and completed in a thorough and timely fashion. For the ICPC to
accomplish this purpose effectively, judges of juvenile and family courts, personnel from
local and state public human services agencies, prosecutors, probation officers, public
defenders, guardians ad fitem (GALs), and court appointed special advocates (CASAs) must
understand the Compact and know how to effectively carty out their roles in relation to it.

The purposes of this Manual and Instructional Guide are to:

1. present information about the Compact that is necessary for juvenile and family

coutts to effectively implement the ICPC; and

% See Chapter I for more detail on who must use the Compact and under what circumstances.

3 Interstate Compact on the Placement of Children: Implementation, Department of Health and Human
Services, Office of Inspector General, June Gibbs Brown, Inspector General, March 1999, OEI-02-95- ‘
00044.
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2. provide instructional information that will assist judges and court staff to teach

others within the juvenile and family court system about the Compact.

If courts and other professionals involved in interstate placements understand what the
Compact requires and how to implement it in an effective and timely way, then the numbet
of placements that courts make in violation of the Compact will decrease, and the children

for whom courts are responsible will be better served.

This Manual and Instructional Guide for Juvenile and Family Court Judges encourages
judges to utilize their knowledge and experience in providing leadership to improve the legal
system and the administration of justice relating to the implementation of the Interstate

Compact on the Placement of Children in the juvenile and family coutts.

More frequently, judges are being asked to provide leadership to change the legal system and
to improve justice in an ethical manner. Such requests present a considerable challenge to
the judiciary and come from many different segments of the judicial system, including

justices of the highest state courts. In his call for action, one state Supreme Court Justice
stated: ®

As the public and legislatures, not to mention the federal government, increasingly demand more
Darticipation and coordination by the judiciary in addressing social problems that are presented, the
Judiciary is going to have to face a new cultural reality. The model of detached magistrates from the
days of law school will no longer be the preferred model in the trial courts. Trial judges are going to
have to become more adept. at managing social problems and coordinating social services to address
those problems. And more judiciary resources are going to have to be committed to supervising and
providing such social services-a fact that has large implications for the ability of judges to handle their
more traditional work in the old, somewbat hands-off manner

Justice Michael D. Zimmerman
Utah Supreme Court’

6Hornsby, Thomas E., (1999) Ethical Considerations for Juvenile and Family Court Judges, Synergy, Vol.
4, No.1, p.2-4, Summer 1990

7 Judicature, 82(3) (Nov.-Dec. 1998)
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In order to address the increased demand to provide leadership in their communities, judges
have several resources from which to help them determine whether they ate in compliance

with their respective state Codes of Judicial Conduct.®

The resource usually referred to in determining ethical conduct in leadership activities is the

ABA Canons of Judicial Conduct including:

ABA Canon 2: A judge shall avoid impropriety and the appearance of impropriety
in all of the judge’s activities.

* ABA Canon 4: A judge shall conduct the judge’s extra-judicial activities so as to
minimize the risk of conflict with judicial obligations.

° ABA Canon 4A: relating to Extra-judicial Activities in General.
* ABA Canon 4B: relating to Avocational Activities.

¢ ABA Canon 4C: relating to Governmental, Civic or Charitable Activities.

Judges also may look to their state’s Judicial Advisory Opinions, in those states that have
bodies that issue such opinions. When in doubt, judges may request an advisory opinion
prior to engaging in a particular activity. However, judges should be aware that these
opinions are not binding on the disciplinary body of the state.” Moreover, the judicial

#The American Bar Association (ABA) Commentaries to the respective ABA Canons of the ABA Model
Code of Judicial Conduct are heipful in interpreting the meaning of the Canons even though not all states
have adopted the ABA Code, and it is not binding on judges in their respective states. A judge should
examine her jurisdiction to determine to what extent her state Code varies from the ABA Code. Judges also
may refer to published opinions of state Judicial Disciplinary Agencies and Decisions of State Courts
having jurisdiction.

®For example, the Florida Judicial Ethics Advisory Committee and operational guidelines state: “The
Committee shall render opinions to inquiring judges relating to the propriety of contemplated judicial and
non-judicial conduct, but all opinions shall be advisory in nature only. No opinions shall bind the Judicial
Qualifications Commission in any proceeding before that body. An opinion of the Committee may,
however, be considered a good faith effort to comply with the Code of Judicial Conduct; provided that no
opinion issued to one judge or justice shall be authority for the conduct or evidence of good faith, of
another judge or justice unless the underlying facts are identical. All opinions, together with the request
thereof, shall be filed with the Clerk of the Supreme Court and with the chairman of the Judicial
Qualifications Commission. All references to the name of the judge shall be deleted.”
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advisory opinions and decisions interpreting their respective Codes of Conduct vary from

state to state.”"°

III. HISTORY OF NCJFC]J AND APHSA COLLABORATION
REGARDING THE ICPC

This ICPC Manual and Instructional Guide is a collaborative effort between the Permanency
Planning for Children Department of the National Council of Juvenile and Family Court
Judges (NCJFCJ) and the American Public Human Services Association (APHSA)." Both
organizations have worked together for many years to make the ICPC a more timely and
effective tool for children. In 1996, the Association of Administrators of the Interstate
Compact on the Placement of Children (AAICPC), an affiliate of APHSA, and the NCJFC]
worked cooperatively to address the issue of delay, which was the ptimary and universal
complaint about the ICPC. In cooperation with APHSA’s National Council of State Human
Service Administrators and National Association of Public Child Welfare Administrators,
NCJFCJ and APHSA created a new expedited process, adopted as ICPC Regulation 7, for

courts to use in making a finding of a need for priority placement of certain children."”

For several years, APHSA and AAICPC representatives have participated in the NCJFC]
Permanency Planning for Children Department’s Advisory Committee. Through this
committee, they have wotked with juvenile and family court judges across the country to
monitor the effectiveness of ICPC Regulation 7 and discuss issues of mutual concern
regarding the Compact. APHSA staff served as advisors and contributing authors on the
recent NCJFCJ publication ADOPTION AND PERMANENCY GUIDELINES: Improving
Court Practice in Child Abuse and Neglect Cases,” which includes information on Regulation 7.

0See Synergy, supra at 2

! Founded in 1930, APHSA was known as the American Public Welfare Association until 1998.

2 Interstate Compact on the Placement of Children, The Final Report of the Joint Committee on ICPC
Improvement, ICPC Regulation No. 7 and Recommendations, December 1996.

3 ADOPTION AND PERMANENCY GUIDELINES: Improving Court Practice in Child Abuse and
Neglect Cases, NCIFCJ, Reno, Nevada, 2000. For copies of this publication, call (775) 784-1652.
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IV. WHY THIS MANUAL AND INSTRUCTIONAL GUIDE IS
NEEDED

In 1999, the Office of Inspector General of the U.S. Department of Health and Human
Setvices reviewed state implementation of the ICPC. It found that the Compact facilitates
interstate placements by increasing placement options available for children and guarding the
child’s safety through services and protections from the receiving state. It also found,

however, that there were four main weaknesses regarding the Compact’s implementation,

specifically:'*

e lack of knowledge about the Compact among judges, attorneys and caseworkers;
® placements in violation of the Compact, particulatly in regard to home studies;
* the lengthy approval process; and

¢ differing adoption laws among states that may hinder placements.

These issues are of concern to juvenile and family court judges because of their potential to
cause significant delays in the court process and impede permanency for children. In
addition to these concerns, the advent of Internet electronic adoption exchanges is expected
to increase the number of special needs children who are placed in out-of-state adopting
families. This could increase the demand on ICPC resoutces, potentially causing further

delay in the adoption process.

This combination of the weaknesses of the current system, potential increase in demand for
out-of-state adoptions, and new licensing requirement for relatives imposed by the Adoption
and Safe Families Act of 1997 (ASFA) creates the immediate need for renewed NCJFCJ and
APHSA collaboration. Both organizations have begun new efforts to provide training and
education on the ICPC to public human services agencies, judges, and other professionals in
the juvenile and family court system. During 2000, through funding from a grant from the
U.S. Depattment of Health and Human Services Administration on Children, Youth, and
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Families, APHSA developed a Training Manual for Administrators & Liaisons of the Interstate
Compact on the Placement of Children ” and initiated a training plan for public human services
associations regarding the ICPC. Working with APHSA, the NCJFCJ has developed this
Manual and Instructional Guide for Juvenile and Family Court Judges to serve as a foundation for a

training initiative across the country over the next several years.

APHSA has also developed a companion document to both manuals, Courz Cases of the
Interstate Compact on the Placement of Children: Briefs & 1egal Analysis.® Rather than insert case
law into this Manual and Instructional Guide, references will be made whete pertinent to the

cases contained in the APHSA companion document.
V. HISTORY OF THE ICPC

The need for a compact to regulate the interstate movement of children was recognized in
the 1950s. At that time, a group of East Coast social service administrators and state
legislators joined informally to study the problems of children moved out of state for foster

care or adoption.

Among the problems identified was the failure of importation and exportation statutes
enacted by individual states to protect children. They recognized that a state’s jurisdiction
ends at its borders and that a state can only compel an out-of-state agency or individual to
discharge its obligations toward a child through a compact. The administrators were also
concerned that a state to which a child was sent was not required to follow through with the

provision of supportive services even though it might agree to do so on a courtesy basis.

' Interstate Compact on the Placement of Children: Implementation, Department of Health and Human
Services, Office of Inspector General, June Gibbs Brown, Inspector General, March 1999, OEI-02-95-
00044,

B Training Manual for Administrators & Liaisons of the Interstate Compact on the Placement of Children,
AAICPC, and APHSA, 2000. For copies of this publication, contact APHSA, c/o ICPC Secretariat (202)
682-0100.

'8 Published in 2000 by the AAICPC, an affiliate of APHSA. An order form for this publication is included
as Appendix B.

Introduction 9



The Interstate Compact on the Placement of Children: A Manual and Instructional Guide for Juvenile and Family Court Judges

In response to these and other problems, the Interstate Compact on the Placement of

Children was drafted. New York was the first state to enact it in 1960. By 1990, all 50 states

b4

the District of Columbia, and the U.S. Virgin Islands had become members of the Compact.

(Puerto Rico and Guam are not cutrently parties to the ICPC although Puerto Rico is in the

process of enacting the Compact into law.)

VI. ADMINISTRATIVE STRUCTURE OF THE ICPC

The structure of the ICPC can be divided into two categories—content and administration.
The content of the ICPC is divided into 10 Articles and 11 Regulations. The 10 Atticles are:

Article I.  Purpose and Policy

Article II.  Definitions

Article ITI. Conditions for Placement

Article IV.  Penalty for Illegal Placement

Article V. Retention of Jursdiction

Article VI.  Institutional Care of Delinquent Children
Article VII. Compact Administrator

Artcle VIII. Limitations

Article IX. Enactment and Withdrawal

Article X.  Construction and Severability

The 11 Regulations are:

Regulation No 0.01.
Regulation No. 1.

Regulation No. 2.
Regulation No.

bt

Regulation No.
Regulation No.
Regulation No.
Regulation No.
Regulation No.
Regulation No. 9.

Regulation No. 10.

® NN Wm A

Forms

Conversion of Intrastate Placement into Interstate Placement;
Relocation of Family Units

Repealed

Placements with Parents, Relatives, Non-agency Guardians,
and Non-family Settings

Residential Placement

Central State Compact Office

Permission to Place Child; Time Limitations, Reapplication
Priority Placement

Change of Placement Purpose

Definition of a Visit

Guardians

ICPC content will be covered in Chapter 1. The state and national supportive mechanisms that

make up the administrative structure of the ICPC are described in this section.
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The success of the ICPC rests on a multi-layered interstate process of communication,
investigation, support, and case monitoring. When a court orders an interstate placement,
the following steps must occur prior fo making the interstate placement. Generally, the steps occur

in the following order.

1. The local human services agency sends the requited paperwork to the sending
state ICPC Office.

2. The sending state ICPC Office sends the required paperwork to the receiving
state ICPC Office.

3. The receiving state ICPC Office sends the requited paperwork to the receiving

state’s local human services agency.

4. The receiving state local human services agency conducts a home study within
specified time limits.

5. The receiving state local human services agency sends the results of the home

study to the receiving state ICPC Office.

6. Receiving state ICPC Office, based on the results of the home study and
pertinent receiving state law and policy, makes the social work determination

whether the placement “does not appear to be contrary to the interests of the
child.”

7. Receiving state ICPC Office forwards its decision and the tesults of the home
study to the sending state ICPC Office.

8. The sending state ICPC Office sends the receiving state’s determination and the
results of the home study to the local child-serving agency in the sending state
that initiated the placement request. Social work determination made in sending

state whether to request placement in the receiving state.
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9. The sending state court determines whether placement in the receiving state is in
the best interests of a child. Normally, this legal decision is based partly on the
results of the home study conducted by the receiving state. If the court approves
the placement, the local agency arranges transportation of the child to the out-of-
state placement, notifies the receiving state of its intention to place the child, and,

when appropriate, the need for the receiving state to begin supetvision.

Once the child is placed, similar lines of communication must be followed for case
monitoting and support until the child returns to the sending state or agreement is reached
for the child to remain in the receiving state on a permanent basis.”” For the public human
services agency, with limited resources and competing demands for those resources, the
challenge of working across state lines is immense. For the Compact to work in a timely and

effective manner, supportive structures must be in place at the state and national levels.
A. State Compact Administrators

Each state appoints a Compact Administrator and one or more Deputy Administrators who
oversee ot perform the day-to-day tasks associated with the administration of the Compact.
In every state, the Compact Office and personnel are located in the offices of the state
dépa.ttm'ent of human setvices or equivalent agency. Compact Administrators are

responsible for:

® processing requests for interstate placements in a prompt and timely manner and

communicating with other ICPC administrators to resolve problematic situations;

* ensuring that all staff who act in the capacity of sending agency—state agency
petsonnel, county and private agency staff, attorneys, juvenile court representatives,

as well as all ICPC staff-are thoroughly trained;

* enforcing the ICPC, including advising sending agenciés of the requirements of the

ICPC and the liabilities for noncompliance, initiating corrective action when a

'7 See Chapter I for more information on when the sending state can close an ICPC case.
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violation occurs and, if appropriate, referring violations to legal staff and licensing

departments;

* maintaining and enhancing relations with all parties directly or indirectly involved in

the interstate placement of children; and

® ensuring that accurate statistics regarding ICPC children are maintained and
forwarded to the AAICPC Secretariat.

A list of Compact Administrators for each state is included in Appendix A."®

B. The Association of Administrators of the Interstate Compact on the Placement of
Children (AAICPC)

Each Compact Administrator is responsible, acting jointly with Compact Administrators of
other jurisdictions, for promulgating the rules and regulations necessary to effectively carry
out the provisions of the Compact. All Compact Administrators are members of the
Association of Administrators of the Interstate Compact on the Placement of Children
(AAICPC). '

AAICPC was created as a mechanism to facilitate the cooperative interstate relationships
necessaty to effectively carry out the procedures of the Compact. Its officers ate elected by
the membership at elections held every two years at the association’s annual meeting."”
AAICPC provides a continuing forum for the examination of matters of public policy and

administration relating to the interstate placement of children.

AAICPC became an affiliate of the American Public Human Services Association in the
mid-1970s.

18 The Secretariat has available a two-volume Compact Administrator’s Manual containing detailed
information on each state, including state contacts and relevant state laws. This information is updated

quarterly. For order form, please see http://icpc.aphsa.org or contact APHSA, c/o ICPC Secretariat (202)
682-0100.

19 For information on AAICPC officers, contact APHSA, c/o ICPC Secretariat (202) 682-0100.
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C. The Secretariat of the ICPC

The Secretariat of the AAICPC provides administrative, legal, and technical services
necessary to support individual state operation of the Compact. Services provided by the

Secretariat have a threefold objective:

1. to ensure the provision of protections on a uniform and consistent basis to children
placed interstate into relative, foster, and adoptive homes and group and residential care

by regulating the activities of persons who place these children;

2. to provide ongoing administrative, legal, and technical assistance to individual states that
administer the ICPC; and '

3. to provide ongoing administrative, legal, and technical assistance to the netwotk of
ICPC member states for the purpose of resolving problems of mutual concern and

formulating common policies, practices, and goals.

APHSA provides the resources to staff the Secretariat.

The Sectetariat ensures that the Compact Administrator’s Manual is current, prepares quarterly
and annual ICPC statistical reports, and provides staff support to the committees and annual
meeting of the AAICPC. It also prepares and distributes Secretariat Opinions to Compact
Administrators and others officially involved in the operation of the ICPC and mediates
disputes between member states. Secretariat Opinions are advisory comments developed in
response to questions posed by the party states. They do not have the force of law but ate
often consulted by coutts, ptivate and agency attorneys, and other interstate parties. The

topics of existing Secretariat Opinions ate listed in Appendix C.
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VII. COLLABORATING TO MAKE THE ICPC WORK FOR
CHILDREN

A. Why It Is Important to Children that the ICPC Be Followed

Making an inter-jurisdictional compact work, where resources are often strained, is a

challenge. When a juvenile or family court judge is faced with a child lingering in foster care |
who has, based on what the court knows, an appropriate relative in another state who is
willing to take the child immediately, the judge may be inclined to go ahead and place the

child without waiting for the ICPC process to be completed.

However, when courts place children out-of-state without following the ICPC, home
assessments are not completed and follow-up supports and services are not provided.
Consequently, children may be placed at risk without adequate services. This is not only
harmful to the child, but could potentially disrupt a placement that, with the proper setrvices,

could become a permanent home.

The following is an abbreviated summary of a case that shows the potential harm that can
occur when the ICPC is ignored:*

A juvenile judge wanted to place several children who were in agency custody with an aunt in another state.
The caseworker had some information about the aunt from local relatives and had talked with the aunt by
telephone. The aunt appeared to be an appropriate caretaker for the children. The court decided to proceed
with the placement without going through the ICPC. The children arrived with inadequate clothing, no
medical, dental, or school records, and without Social Security cards and birth certificates. This information
was required to enroll the children in school. One child had medical problems, and all of the children bad
numerous dental pmb/erm. The children who had untreated problems and who could not be enrolled in school
began to display inappropriate behaviors. After several montbhs, the aunt became frustrated because she had

% Refer also to Custody of Quincy, 29 Mass. App. Ct. 981, 562 N.E.2d 94 (Mass. App. Ct. 1990) which
describes placement of a child with a father in violation of the ICPC. After the child began acting out, the
child was without services from the sending state. The receiving state would not offer services unless the
child was brought into care in the receiving state. The court noted that sending state would have been
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no financial support or assistance with services. She felt she could no longer care for the children and sent the
children back to the mother. At this point, both the court and the agency had closed their cases and did not
know the children had been returned to the mother. Unfortunately, the aunt did not know that the children
had been removed from the mother because of sexual and physical abuse by the mother’s boyfriend who was

still in and out of her home.

In another example, however, with similar dynamics, a very different outcome was achieved:

A caseworker recommended to a court, and the court approved, a plan to place a sibling group with a relative
in another state. Parental rights had been terminated becanse of the parents’ extensive criminal histories,
severe donsestic violence, and physical and sexcual abuse of the children by both parents. The sending state
Jollowed ICPC procedures and the recetving state completed a home study. After the children were placed with
the relative pursuant to the ICPC, the public human services agency in the receiving state provided supportive
services to the relative, the sending siate provided financial support, and initially the placement went smoothly.
However, when the children outgrew their “honeymoon” period, they began to exhibit bebavior problems that
were consistent with the trauma they bad experienced with their parents. The caseworker from the receiving
state worked with the relative to obtain appropriate services to address these needs and made sure the relative
received the supportive services required to make the placement a success. After many months, the children’s
bebavior began to improve, and the relative felt confident that she conld succeed in providing a permanent
home for the children. Appropriate adoption subsidies were arranged, and with the support of both the

sending and receiving states, an adoption was finalized.

B. How Judges Can Help Make the ICPC Work for Children

The judicial role in cases involving the ICPC, as in all cases, is to:

* follow the law and protect the rights of all parties;
* make sure that children and the community are safe;
¢ make sure that each child has a safe, permanent, and nurturing home; and

required to provide services if anthorities had complied with the ICPC. From Court Cases of the ICPC:
Briefs & Legal Analysis, page 1-18, APHSA, 2000.
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® identify barriers that impede timely permanency through frequent case review and

make appropriate orders that will surmount the barriers.

In 1999, the Board of Trustees of the NCJFC] approved 11 Key Principles for Permanency

Planning for Children. ® The following excerpts from these Key Principles are particularly

pertinent to judges in helping to make the ICPC work for children:

Judicial Leadership — Judges must ensure that the courts they administer provide
efficient and timely justice for children and their families. Judges must convene and
engage the community in meaningful partnerships to promote the safety and

permanency of children.

Judicial Oversight of Children and Families — Judges must exercise their
authority to order state/local agencies to provide teasonable and necessary services
to children and families under court jurisdiction to ensure safe, permanent outcomes
for children and a fair opportunity for parents to become competent and safe

caretakets.

Collaboration — The juvenile court must encourage and promote collaboration and
mutual respect among all participants in the child welfare system. The court should
regulatly convene representatives from all participants in the child welfare system to
improve the operations of the system. Judges should encourage cross training among

all members of the child-serving system.

The topic of collaboration is covered in more detail in Chapter II1.

C. The Value of Team Training

As previously discussed, the Office of Inspector General of the U.S. Department of Health

and Human Services found that one of the main weaknesses regarding the Compact’s

implementation was lack of knowledge about the Compact among judges, attorneys, and

! The Key Principles for Permanency Planning for Children can be found in Appendix D.
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caseworkers. Consequently, one of the purposes of this Manual and Instructional Guide is to
provide information that will assist judges and court staff to teach others within the juvenile

and family court system about the Compact.”

When a process must have the cooperation of individuals in many different roles to work
effectively, team training is the best method of training. Ideally, training on the ICPC would
involve both as participants and trainers, tepresentatives from the juvenile court, including
judges, probation officers, other approprate court staff, the local public human services
agency, the state ICPC Office, prosecutors, public defenders, guardians ad /items, and court
appointed special advocates (CASAs).

Team training accomplishes several goals that cannot be accomplished when only one

segment of professionals in the child-serving system is involved. Team training:

* provides the opportunity for participants to understand the roles, limitations, needs,

and challenges from the viewpoints of all of the professionals in the system;

® creates an atmosphete of cooperation and encourages all involved to put aside
blaming and turf issues and instead focus on how the best possible system for the

children we setve can be created;

* brings together different perspectives, experience, and knowledge that can be used to
design a better process, demonstrating that the combined knowledge and expertise

of the group is greater than that of any one individual or system segment; and

© provides the opportunity to build effective working relationships with other

professionals in the system in order to best serve children in need.

When 2 judge determines that a child’s case is not proceeding in a timely manner through the
ICPC process, one of the most effective ways to surmount this barrier is to draw on

relationships that the judge has previously established through collaboration and team

2 This material is covered in Chapter III.
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training with the public child-serving system and with judges of other jurisdictions. Relying
on relationships formed during team training, when an ICPC case is being delayed at either
the local level or state level of the sending or receiving state, the judge can often effectively
get the case moving by contacting a person in the public human services system ot judiciary.
The combination of knowledge of how the ICPC is supposed to wortk, plus the relationship
with the professionals at the various steps of the Compact, or a relationship with a judge in

the receiving state, can bring the appropriate attention necessary to resolve the bottleneck.

To ensure timely permanency in ICPC cases, judges must work with the public human

services agency to:

® use team training to ensure all parties involved in the system understand the ICPC

and their role in its effective implementation;

° improve inter- and intrastate relationships between the judiciary, public human

services agencies, and Compact Administrators; and

° exercise their authority in individual cases to order timely and appropriate action on
the part of the child-serving system when necessary to ensure the child’s best

interests.

Team training is discussed in more depth in Chapter III.

D. Comments on Ex Parte Communication

Some judges express concern that it may not be appropriate to participate in team training or
to intervene in individual cases by contacting agency personnel or other judges. Most often
the concern is over engaging in ex parfe communication. Although there are clearly
circumstances under which ex parte communication is totally inappropriate, and judges must
be diligent regarding protection of the rights of all parties in a case, there are times when ex

parte communication 75 approptiate.
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The NCJFC] teaches the following information in the course Judicial Ethics & Responsibilities
for Juvenite and Family Court Judges ® as part of the curriculum of the NCJFCJ Judicial College

in Reno, Nevada:

e Ex Parfe information is defined as both public and private information or

communication that a judge receives when one or both parties are not present.

* According to ABA Canon 3B(7), a judge shall not initiate, permit, or consider ex
parte communications made to the judge outside of the presence of the parties,

except that:

Where circumstances require, ex parfe communications for scheduling,
administrative purposes, or emergencies that do not deal with the merits are
authorized, provided the judge reasonably believes that no party will gain a
procedural or tactical advantage as a result of the ex parfe communication,

and the judge makes provision promptly to notify all other parties of the

substance of the ex parfe communication and allows an opportunity to

respond.

A judge may consult with other judges or with court personnel whose
function is to aid the judge in carrying out the judge’s adjudicative

responsibilities.

A judge may initiate or consider ex parfe communications when expressly

authorized to do so.

Consequently, when a judge makes an ex parfe contact with an agency in a sending or
receiving state or a juvenile judge in the receiving state regarding a stalled ICPC case, and
when the investigaﬁon of the out-of-state placement is part of a court-approved plan of
which all parties are knowledgeable, and when the judge makes both the plan to make the

2 Thomas E. Hornsby, Circuit Court Judge, (Ret.), Associate Professor of Law, Florida Coastal School of
Law, © 2000. All rights reserved.
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contact and the results from the contact available to all parties, the ex parfe communication
does not appear to violate ABA Canon 3B(7). Judges should, however, consider having all
parties and their attorneys present duting any communications with agency personnel or
judges in the sending or receiving state. If possible, the contact communication should be
made by speaker telephone in the presence of the parties and their respective counsel.
Likewise, in team trainings, when judges insist that no discussions will occur regarding
pending cases, and any case examples used in training protect the confidentiality of the
parties and are not cases impending, pending before, or likely to be heard by the judge, the
restriction against ex parfe communications in ABA Canon 3B(7) and the requirement of

impartiality in ABA Canon 2A db not appear to be violated.

However, judges should examine their jurisdictions to determine if, and to what extent, their
respective codes of judicial conduct deviate from or are inconsistent with the ABA Model
Code of Judicial Conduct. Judges should also examine their respective Judicial Ethics
Advisory Committee Opinions, if available, and any court decisions interpreting state judicial
conduct codes as to the propriety of judicial and non-judicial conduct before engaging in ex

parte communications.

Judges should be aware that judicial advisory ethical opinions ate advisory in nature only and
do not bind judicial disciplinary agencies ot coutts in any proceeding before that body. An
opinion of the respective committee may, however, be considered as evidence of a good
faith effort to comply with the Code of Judicial Conduct in Florida, for example. Also in
Florida, to be considered as authority for the conduct, ot evidence of good faith, the

underlying facts must be identical to those considered in an opinion issued to another party.

See Petition of the Committee on Standards Examples of Conduct for Judges, 327 So.2d 5
(Fla. 1976).

To clarify expectations of juvenile judges in the area of community involvement and
collaboration, and to make clear that such interaction was not in violation of judicial ethics,
the California Judicial Council adopted Rule 24 in 1992 that states that juvenile court judges

are encouraged to:
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provide active leadership within the community in determining the needs and
obtaining and developing resources and services for at-risk children and families

(At-risk children include delinquent, dependent, and status offenders);

investigate and determine the availability of specific prevention, intervention, and

treatment services in the community for at-risk children and their families;

exercise their authority by statute or rule to review, order and enforce the delivery

of specific services and treatment for children at risk and their families;

exercise a leadership role in the development and maintenance of permanent

programs of interagency cooperation and coordination among the court and the

various public agencies that serve at-risk children and their families;

maintain close liaison with school authorities and encourage coordination of

policies and programs;

educate the community and its institutions through every available means, including
the media, concerning the role of the juvenile court in meeting the complex needs

of at-risk children and their families;

evaluate the criteria established by child protection agencies for initial removal and
reunification decisions and communicate the court’s expectations of what

constitutes “reasonable efforts” to prevent removal or hasten return of the child;

encourage the development of community services and resources to assist

homeless, truant, runaway, and incorrigible children;

be familiar with all detention facilities, placements, and institutions used by the

court; and
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(10) act in all instances consistently with the public safety and welfare.**
VIII. CURRENT JUDICIAL PERCEPTIONS OF THE ICPC

To better understand the perceptions and training needs of juvenile and family court judges
regarding the ICPC, a survey was distributed to members of the National Council of Juvenile
and Family Court Judges in December 2000 in conjunction with the preparation of this
Manual and Instructional Guide. A copy of the survey is included in Appendix E. The complete
results of this survey will be available in a Technical A.rﬁrtance Bulletin from NCJFC].

Over 200 judges completed surveys representing 45 different states. Non-participating states
were Delaware, Kentucky, Minnesota, Vermont, and Wyoming. States with the highest rate
of participation were Geotgia (7% of responses), Indiana (7% of responses), Louisiana (8%
of responses), and Ohio (12% of responses). Other demographic information regarding

survey respondents includes:

* respondents were generally from smaller jurisdicions—47% were from jurisdictions
with a population of less than 100,000, and 72% were from jurisdictions with a
population of less than 300,000,

® 100% of respondents handled abuse and neglect cases, 99% handled delinquency

cases, 90% handled domestic relations cases; and

¢ only 13% of respondents indicated an increase in interstate adoptive placements in

the last year.
A. Knowledge of the ICPC

Judges and judicial officers responding to this survey concurred with the findings of the
1999 Office of Inspector General of the U.S. Department of Health and Human Services

% Standards of Judicial Administration recommended by the Judicial Council, Rule 24, Juvenile Matters,
West (1991).
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regatding lack of knowledge about the Compact among judges, attorneys, and caseworkers.
Using 2 scale of 0 to 10, with 0 meaning “no knowledge” and 10 meaning “a great deal of

knowledge,” respondents reported:

* agency attorneys had the most knowledge but rated their knowledge only slightly

above 5;
* agency social workers’ knowledge was rated slightly below 5;
* judges/judicial officers rated their knowledge at approximately 4.5;

* knowledge of child attorneys, probation officers, and guardians ad /iter was rated just

below 4; and

° prosecuting attomeys and CASAs’ knowledge was rated the lowest, at just above 3.0.

Actross all of these professionals involved in the juvenile and family court system,
approximately one-third were believed by judges to have /ttle to no knowledge of the ICPC,
approximately one-third were believed to have some knowledge of the ICPC, and
approximately one-third were believed 7 be knowledgeable regarding the ICPC.

Introduction 24




The Interstate Compact on the Placement of Children: A Manual and Instructional Guide for Juvenile and Famity Court Judges

B. Timeliness

When respondents rated timeliness of implementing ICPC procedures by their local human

services agency, their state human services agency, and the receiving state human setvices

agency, the ratings were as follows:

Very Timely Somewhat Timely Not at all Timely
Local Agency 25% 37% 18%
Sending State Agency 12% 36% 28%
Receiving State 3% 22% 52%
Agency

Regarding Regulation 7, 60% of judges reported they had never used Regulation 7. Only 55
respondents indicated they bad used Regulation 7. Of the judges who had used Regulation 7,

over 50% indicated the expedited time frames were rarely met and an equal number

indicated problems with Regulation 7. The most commonly repotrted problems included:

® time frames;

® lack of proper documentation and supporting documents;

® difficulties in communication and coordination between states;

® issues of court orders and coutt jurisdiction; and

© issues of training and knowledge.

Chapter II examines a2 number of best practices that can help reduce time delays, including

form court orders, paying for home studies under certain circumstances, and border state

agreements. Respondents to the survey indicated that:

© Of those judges who had used Regulation 7, almost 60% used Regulation 7 standard

form court orders.

® Only 9 judges indicated their state would pay for a home study if the receiving state

did not have the resources to complete the home study within required time frames.
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®* Only 17 judges were from jurisdictions with a border state agreement. On a scale
from 0 to 10, with O representing “never works well” and 10 representing “always
works well,” the mean rating for effectiveness of border state agreements was 5.5.
The states with the most effective ratings for border state agreements were
Arkansas/Missouri and North Carolina/South Carolina.

C. Training Needs

The survey asked judges whether they had attended training on the ICPC in the last five
years; if they attended the training, if it was helpful; and whether they would attend ICPC

training if it were offered. Responses were:

® 79% had not attended ICPC training in the last five years.
¢ Of those that had attended training, 83% said it was helpful.
*  81% indicated that if ICPC training were offered, they would attend.

In summary, the judicial survey on the ICPC revealed important information for juvenile and
family court judges as they plan strategies to improve implementation of the Compact. First,
the survey results support the need for training on the ICPC for a/l segments of professionals
in the child-serving system. Second, survey results indicate the need for the child-serving
_ system to improve implementation of the ICPC in order to provide timely interstate
placements for children. Finally, survey results indicate a willingness on the part of judges to
participate in training regarding the ICPC.
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CHAPTER I: ICPC PROCEDURES'

The Introduction explained that lack of knowledge about the ICPC prevents children from
receiving the services and protections of the Compact. This lack of knowledge also leads to
placements that are in violation of Compact law. This chapter discusses the procedures that

must be followed to be in compliance with Compact law, specifically:
© when the Compact does and does not apply;
® when courts must retain jurisdiction in ICPC Cases;

®  the time frames of the ICPC; and

¢ the Articles and Regulations of the ICPC.

I. WHEN THE COMPACT DOES AND DOES NOT APPLY TO A
CASE

In order to make the proper distinction between when the Compact does and does not apply
to a child moving between states, it is important to understand and analyze the following

three questions:

1) Who must use the Compact?

2) What types of cases are subject to the ICPC?

! Substantial portions of this chapter are excerpted from the APHSA Training Manual for Administrators &
Liaisons of the Interstate Compact on the Placement of Children, AAICPC, 2000 and the Guide to the

Interstate Compact on the Placement of Children, American Public Human Services Association, 2000
Revision.
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3) What cases are not subject to the ICPC?

This section looks at each of these questions and presents clarifying examples and additional

information pertinent to these questions.
A. Who Must Use the Compact

The Compact clearly spells out who must use the Compact when they “send, bting, or cause
a child to be brought or sent” to another party state. These persons and agencies, called

“sending agencies,” include:

® astate party to the Compact or any officer or employee of a party state;

® a subdivision, such as a county or a city, or any officer or employee of the
subdivision;

* acourt of a party state;”

* any person (including parents and relatives in some instances),” corporation,

association, or charitable agency of a party state.

It is not necessary for a sending agency to have custody of a child for the child’s proposed
placement to be subject to the Compact. Article II(d) defines “placement” as being “the
arrangement for the care of a child” and Article III(b)(4) requires the sending agency to
“furnish to the appropriate public authorities in the receiving state...a full sﬁttement of the
reasons for such proposed action and evidence of the awthority putsuant to which the
placement is proposed to be made.” Consequently, a court must ensure that interstate
placement of a child who is under the court’s jurisdiction for any reason (i.e., abuse, neglect,
delinquency, or other status offenses) follows ICPC requirements, even if custody has not

been removed from the parent(s).

2 In re Paula G., 672 A.2d 872, (R.1.1996). Issue became moot because child had already been returned to
the sending state, but court reminded lower court of “its responsibility to observe and fulfill the purpose
and the policy of ICPC by ensuring that its procedural provisions are effectively adhered to in the future.”
From Court Cases of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, page
I-10, APHSA, 2000. To order, sece Appendix B.
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B. Types of Cases that Are Subject to the ICPC

The following case circumstances are subject to the ICPC:

® Birth parent unification or reunification in another state whenever a court has

jurisdiction over a child who is being placed.*

* Kinship care by a relative(s) in another state whenever a court has jurisdiction over a

child who is being placed.5

® Foster family care in another state when the placement duration is more than 30
days. '

¢ Foster group home care in another state when the placement duration is more than
group p

30 days.

¢ Placement in a residential treatment facility in another state by a parent, agency, or
court.® Article VI of the Compact states that a child adjudicated delinguent may be
placed in an institution in another party jurisdiction pursuant to the Compact, but no
such placement shall be made unless the child is given a court hearing on notice to
the parent or guardian with opportunity to be heard ptior to being sent to the other
party jurisdiction for institutional care and the court finds that: 1) equivalent facilities
for the child are not available in the sending agency’s jurisdiction; and 2) institutional

3 See Chapter I, Section I C and D for detail regarding in which instances parents and relatives are and are
not required to use the Compact.
4 State ex.rel. Juvenile Dept. of Clackamas County v. Smith, 107 Or. App. 129, 811 P.2d 145 (Or. App.
1991). The court noted that the ICPC does apply to a child who is sent to another state for placement with
parents or relatives when someone other than a parent or designated relative makes the placement. From
Court Cases of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, page 1-18,
gAPHSA, 2000. To order, see Appendix B.

Ibid.
¢ Cornhusker Children’s Home, Inc. v. Department of Social Services of State of Neb., 229 Neb. 837, 429
N.W.2d 349 (Neb. 1988). Court interpreted statutory language of ICPC to include parent in the definition
of sending agency. Because parents were sending agencies under the Compact, the court ordered that all
children placed in the Children’s Home by their parents be processed through the ICPC. From Court Cases
of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, page 1-22, APHSA,
2000. To order, see Appendix B.
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care in the other jutisdiction is in the best interest of the child and will not produce

undue hardship.

* Placement preliminary to domestic adoption between states (within the United States
or its tetritories) by a public agency, private licensed child-placing agency, or by an

independent/ptivate attorney, parent, or intermediary.

* International adoption when: 1) a child is adopted abroad by a single adoptive parent
or by both adoptive parents and the Immigration and Naturalization Service (INS)
has issued an IR-4 visa for the child; 2) a child is adopted abroad by “proxy”; or 3) a
child is adopted within the United States. |

It is important to emphasize that private placements must comply with the ICPC. Although the
majority of ptivate placements do not come before coutts, it is important for judges to know

that the law in these cases requires ICPC compliance.
C. Types of Cases That Are not Subject to the ICPC

Under certain circumstances, the placement of a child across state lines is #of subject to

compliance with the ICPC. These circumstances are:

*  Birth parent to birth parent placements, when no court has assumed jurisdiction of

the child to be placed.

e Birth parent to relative’ placements, when no court has assumed jurisdiction of the

child to be placed.

e  Relative® to birth parent, when no court has assumed jutisdiction of the child to be

placed.

7 Article VIII of the Compact states that the Compact shall not apply to: (a) The sending or bringing of a
child into a receiving state by his parent, stepparent, grandparent, adult brother or sister, adult uncle or aunt,
or guardians; and (b) any placement, sending or bringing of a child into a receiving state pursuant to any
other interstate compact to which both the state from which the child is sent or brought and the receiving
gtate are party, or to any other agreement between said states which has the force of law.

Ibid.
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e  Relative’ to relative,' when no court has assumed jurisdiction of the child to be

placed.

® A child who is admitted to any hospital or other medical facility; to any institution

that cares for the mentally ill, mentally defective, or epileptic; or to a school.
*  Divorce, custody investigations involving home studies.

* International adoption when Immigration and Naturalization Service (INS) has
issued an IR-3 visa for the child being adopted in the child’s country of origin.

®  Requests recetved through International Social Setrvices (ISS) or any of its branch

offices for home studies ot social services.
®  Tobal placements (See Appendix H, The Indian Child Welfare Act).
e Visits"

s  Placement of a child into or out of Canada, Puerto Rico,'” Guam, ot Ametican

Samoa.

It is important to emphasize that only those relative placements specifically enumerated—
parent, stepparent, grandparent, adult brother or sister, adult uncle or aunt are exempt.
Other relatives (e.g., cousins, great grandparents, etc.) are not exempt. Further, the exempt
parties must be on both sides of the placement transaction—an individual of the exempt class

must be the sending party as well as the placement recipient.

? Ibid.

1 bid.

' See Section L.D.3. for the definition of a visit.

12 1t should be noted that as of the writing of this manual, Puerto Rico is in the process of becoming a

member of the ICPC. At the point that it becomes a Compact member, Compact law would cover
placement into or out of Puerto Rico.
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D. Regulations, Secretariat Opinions, and Case Examples that Help Clarify
when the ICPC Does and Does not Apply

1. Placements with parents and “family free” homes *

Two unsuccessful arguments have been proposed which claim that the ICPC does
not apply to interstate placements with patrents because: 1) parents are excluded in
Article VIII of the Compact; and 2) the Compact covers placements in institutions,
placements preliminary to adoption, and placements in foster care, and a placement

with a parent is none of these.

These arguments fail for the following reasons. When a parent has custody of a child
in the normal way (status conferred by childbirth ot adoption), the condition is not
that of a placement, nor is it one of foster care. However, when a court takes
jurisdiction and determines who is to teceive a child, who retains the authotity to
continue the child with that custodian or to remove the child, and when the court

may prescribe supervision or other conditions, the child’s living status is that of a

placement. In such circumstances, the parent’s situation is not custody ot possession as
a. matter of parental right, but rather it is the same as the position of a foster patent.
In both instances they are caregivers only because of the authority conferred to them
by the state acting through the court. When a child is with a caregiver under these

circumstances, the child 1s in foster care.

Another unsuccessful argument is that parental care cannot be foster care because it
is assumed that foster care means foster care payments made by the state to persons
who are recruited to serve as foster parents. But not all persons who care for
children receive compensation. Article II(d) of the Compact includes “family free
homes” in the definition of “placement.” Regulation 3, as amended in May 2001
defines “family free or boarding home™ as: |

3 Excerpted in part from Definition of “Family Free or Boarding Home”, AAICPC Secretariat Position 0
Paper, November 1996.
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...the home of a relative or unrelated individual whether or not the placement recipient
receives compensation for care or maintenance of the child, foster care payments, or any other
payments or reimbursements on account of the child’s being in the home of the placement

recipient.”

ICPC applicability is not conditional on whether or not the home receives payment
for the care of the child.

Consequently, the ICPC applies to interstate placements with parents if a child is
under the jurisdiction of the juvenile or family court, the court has assumed
responsibility to determine where the child will reside, and until such time as the
interrupted parent-child relationship is restored and the state’s intervention is

ended.”

It should be noted that a family with a child under protective supetvision that
telocates to another state may not be required to comply-with the ICPC. These cases
involve families for which a court has ordered services but has left legal and physical
custody of the child with his or her parents. If the court chooses not to assume
jurisdiction in the case and the family relocates to a new state, there is no enforceable
mechanism to require the family to continue with services in the new state. State
authorities may notify their colleagues of these cases through a child protective

services alert system or protocol.
2. Exempt and non-exempt relatives'

If neither parent is able or willing to care for their children, they may choose to place
the children with other close relatives who may volunteer to cate for them, for

example, a grandparent, uncle, or aunt. Depending on the circumstances, such an

! See Section V. D. in this chapter.

' Adoption of Warren, 44 Mass. App. Ct 620, 693 N.E.2d 1021 (Mass. App. Ct. 1998). Court found that
placement with a natural father was not exempted from Compact coverage because the sending agency
would have been the public child welfare agency. From Court Cases of the Interstate Compact on the
Placement of Children: Briefs & Legal Analysis, page 1-6, APHSA, 2000. To order, see Appendix B.

'® This question is discussed in ICPC Secretariat Opinion 45, which was issued May 25, 1982.
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arrangement with out-of-state relatives may or may not fall under the ICPC. Two

issues must be considered in determining ICPC applicability.

First, Article VIII of the Compact exempts placements made by certain close
relatives of a child with othet enumerated close relatives. The policy underlying this
Article is that the cate of children is basically a family matter, and that state
intervention should occur only when parental rights have been duly limited ot
terminated, or when those to be involved in the care and custody of the child are

outside the close circle of family members.

The second issue comes under consideration in determining ICPC applicability when
a coutt is requested to grant custody of a child to a relative who will care for the
child, in ordet to allow the relative certain rights necessary to provide for the
expeditious and convenient care of the child. The court is specifically recognized and
identified in the ICPC Article II definition of a “sending agency” when the court
performs actions that constitute the making of a placement.

So the key question becomes whether a cour? ot a relative is making a placement when
the court grants custody to the relative. If a cour? is making the placement, then the

Compact applies. If it is a parent or close relative, then the Compact does not apply.”

The Secretariat previously determined that even though a court is involved when it
grants a relative legal custody, such actions do not involve the Compact. The reason
is that a parent or close relative making the decision to assign a close relative the
ptimary care of and responsibility for the child does not constitute a placement.
Unless one of the parents is found to be unfit and deprived of parental rights, the
coutt’s granting of custody to another party may not itself abrogate the right of
either parent to perform the functions of a father or mother with respect to their
children. In most instances, the coutt is metely faced with the practical necessity of
deciding if the relatives will be able to raise the children, and if so, whether legal

17 Matter of Tsapora Z., 195 A.D.2d 348, 600 N.Y.S.2d 224 (N.Y.A.D. 1 Dept, 1993). Court could not
grant direct and final custody of child to out-of-state relative without ICPC compliance. From Court Cases
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custody should be granted to those relatives.”” Regulation 3 was amended in May
2001 to clarify that:

The Compact does not apply whenever a court transfers the child to a non-custodial parent
with respect Yo whom the court does not have evidence before it that such parent is unfit,

does not seek such evidence, and does not retain_jurisdiction over the child after the court

transfers the child.”
The specific example from Secretatiat Opinion #45 is as follows:

Upon a divorce, it was agreed that the paternal grandmother would take the child. This
arvangement was desired and made by the parties and not by the court. The court merely
allowed it 1o occur in order to solve a_family problem incident to the divorce. This action,
even if it may be described as “ratification” of the arrangement by the court did not make

the court a sending agency under the Compact.

Some time later, the grandmother became unable to care for the child. The child’s maternal
uncle and aunt volunteered to care for him. The matter was negotiated between the
grandmother and the uncle and aunt. Upon hearing the request that legal custody be given
to the maternal uncle and aunt, the court requested a home study of the maternal uncle and
aunt. Presumably, if the study were favorable, the conrt would approve the arrangement for
transfer of custody worked out by the family members involved. This degree of court
involvement does not make the court the placer of the child. Since the actnal parties to the
transaction were all exempt relatives under Article V111, the Compact did not apply.

Again, it is important to note that only those relative placements specifically
enumerated—parent, stepparent, grandparent, adult brother or sister, adult uncle or
aunt-are exempt. Other relatives (e.g., cousins, great grandparents, etc.) ate not

exempt. Further, the exempt parties must be on both sides of the placement

of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, page 1-15, APHSA,
2000.

'8 It should be noted, however, that interstate placement of a child with any other person who is not a close
relative does constitute a placement within the meaning of the Compact.

19 See Section V. D. in this chapter.
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transaction—an individual of the exempt class must be the sending agency as well as

the placement recipient.

3. Differences between placement of a child and allowing a child to visit in

another state

ICPC Regulation 9 * defines a visit, which does not require ICPC approval, as

follows:*!

* A visit is not a placement within the meaning of the Interstate Compact on the
Placement of Children (ICPC). Visits and placements are distinguished on the
basis of purpose, duration, and the intention of the person or agency with

responsibility for planning for the child as to the child’s place of abode.

® The purpose of a visit is to provide the child with a social or cultural experience
of short duration, such as a stay in a camp or with a friend or relative who has

not assumed legal responsibility for providing child care services.

* It is understood that a visit for 24 houts or longer will necessarily involve the
provision of some services in the nature of child care by the person or persons
with whom the child is staying. The provision of these services will not, of itself,

alter the character of the stay as a visit.

¢ If the child’s stay is intended to be for no longer than 30 days and if the purpose
is as described in Paragraph 2, it will be presumed that the circumstances

constitute a visit rather than a placement.

* A stay or proposed stay of longer than 30 days is a placement or proposed

placement, except that a stay of longer duration may be considered a visit if it

% This regulation as first adopted by resolution of the AAICPC April 26, 1983, was readopted pursuant to
Atrticle VII of the ICPC by action of the AAICPC at its annual meeting of April 1999.

%! In re Luke L., 44 Cal. App.4™ 670, 52 Cal. Rptr.2d 53 (Cal. App. 3 Dist. 1996). ICPC applies to
placements out-of-state, but not visits. A visit is temporary in nature with a definite end. From Court Cases
of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, page 1-10, APHSA 2000.
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begins and ends within the period of a child’s vacation from school as
ascertained from the academic calendar of the school. A visit may not be
extended or renewed in a manner that causes or will cause it to exceed 30 days or
the school vacation petiod, as the case may be. If a stay does not from the outset
have an express terminal date, or if its duration is not clear from the
circumstances, it shall be considered a placement or proposed placement and not

a Vvisit.

A request for a home study or supervision made by the person or agency that
sends or proposes to send a child on a visit will conclusively establish that the

intent of the stay or proposed stay is not a visit.

4. Determining if the placement is a “residential” placement

ICPC Regulation 4 z speaks to the issue of what is a residential placement and what

is not. Residential placements are subject to the ICPC; however, Article II(d)

exempts certain classes of institutions from the ICPC. In determining whether the

sending or bringing of a child to another state is exempt from the provisions of the

ICPC by reason of the exemption for various classes of institutions in Article II(d),

the following concepts and terms are defined:

“Primarily educational institution” means an institution that operates one or
more programs offered in satisfaction of compulsory school attendance laws, in
which the primary purpose of accepting children is to meet their educational

needs; and which does #oz do one or more of the following:

® accept responsibility for children during the entire yeat;

2 Regulation 4 was made effective by the AAICPC April 20, 1982, readopted pursuant to Article VII of
the ICPC by action of the AAICPC at its annual meeting in April 1999, and revised at its annual meeting in

May 2001.
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b.

* provide or hold itself out as providing child care constituting nurture
sufficient to substitute for parental supervision, control, or foster care;

nor

® provide any other setvices to children, except for those customarily
regarded as extracurricular or cocutricular school activities, pupil support
services, and those services necessary to make it possible for the children
to be maintained on a residential basis in the aforementioned school

program or programs.

“Hospital or other medical facility” means an institution for the acutely ill, which
discharges its patients when they are no longer acutely ill, which does not provide
ot hold itself out as providing child care in substitution for parental care or foster
care, and in which a child is placed for the primary purpose of treating an acute
medical problem.

“Institution for mentally ill or mentally defective minors” means a facility that is
responsible for treatment of acute conditions, both psychiatric and medical, as
well as such custodial care as is necessaty for the treatment of such acute
conditions of minors who are either voluntarily committed or involuntarily
committed to reside in it by a court of competent jurisdiction. “Developmentally

disabled” has the same meaning as the phrase “mentally defective.”

Treatment for a chronic mental or behavioral condition, as described in this
Regulation, that is 24-hour care away from the child’s parental home is foster
care as such term is used in Article III of ICPC.

Because of confusion regarding what is and is not a residential placement and when

the ICPC does and does not apply to a placement, the following definitions and
clarifications were made to Regulation 4 at the AAICPC annual meeting in May
2001, and became effective July 2, 2001.
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©  Admission for treattment of an acute condition includes the treattment and
care of minors who are mentally ill or developmentally disabled and who
require stabilization of such condition for short-term treatment. Such short 7

term treatment is exempt from the ICPC.

© Placement for treatment of a chronic condition includes the treatment and
care of minors who may be mentally ill, emotionally ill, or developmentally
disabled and require treatment beyond what was required for stabilization of
the underlying acute condition. Treatment modalities for chronic conditions

may include psychotherapy and psychopharmacology.

® Any placement of a minor for treatment of that minor’s chronic mental ot
behavioral condition into a facility having treatment programs for acute and
chronic conditions must be made pursuant to the ICPC. The ICPC becomes
applicable once the minor is placed for treatment of a chronic condition
regardless of whether that child was originally placed in the same facility for

treatment of an acute condition.

® A minor may be accepted into a residential treatment center without first
having been in that facility for the treatment of an acute condition. An
interstate placement of a minor into such a facility must be made pursuant to

the ICPC.

° An institution for the mentally ill or developmentally disabled may accept a
child for treatment and care without complying with the ICPC, if the

treatment and care and other services are entirely out-patient in character.

® The type of funding source or sources used to defray the costs of treatment
or other services does not determine whether the ICPC applies. Such

determination is made on a case-by-case basis.
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* The type of license, if any, held by an institution is evidence of its character

but does not determine the need for compliance with ICPC. Whether an
institution is either generally exempt from the need to comply with the ICPC
or exempt in a particular instance is to be determined by the services it
actually provides ot offers to provide. In making any such determinations,
the criteria set forth in this regulation shall be applied.

5. ICPC and the Indian Child Welfare Act 2

Congtess enacted the Indian Child Welfare Act of 1978 (ICWA) in response to
tequests from Indian tribes for assistance in regaining control over Indian children
who were being removed from their homes for foster, adoptive or institutional
placements by public and private child welfare agencies. At the time that Congress
passed this statute, evidence demonstrated that state child welfare practices had
tesulted in the separation of an alarmingly high percentage of Indian families by
often unwarranted removals of Indian children from their homes, communities, and

cultures. Statistics showed that between 25% and 35% of all Indian children were

being removed from their families for permanent placement elsewhere. In
Minnesota, for example, one in every eight Indian children under 18 years of age was
living in an adoptive home, and one in every four Indian children under one year of
age was adopted. The staggering removal rates for Indian children were as high as 79
times that of all other non-Indian children.”

The ICWA applies to any child, including Alaska Natives, who is either 2 member of
a federally recognized Indian tribe, or eligible for membership and the biological
child of a member of a tribe. It imposes procedural safeguards and substantive
standards on state child welfare proceedings, establishing a best interest standard for
Indian children which recognizes that maintaining cultural continuity between the
child and his or her tribal community is of critical importance to the essential, long-

term well-being of the child.

2 This section was written by Donna J. Goldsmith, Special Assistant Attorney General, Office of the
Attorney ‘General, Juneau, Alaska.
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The Act requires, among other things: state recognition of a child's determination of
membership by a tribe; full tribal participation in planning and decision-making in
the child protection case; placement priorities that identify extended family members,
other tribal members, or other Indian families as the preferred placements for a child
who must be placed out of home; and, when requested, transfer of the child
protection case to the child's tribal coutt unless there is good cause not to do so,
opposition by the child's parent, or the tribal court declines to accept transfer. The
ICWA also guarantees the child's tribe full party status in state child protection
proceedings if requested by the tribe.

Federal law clearly establishes that because federally recognized Indian tribes exercise
powers of self-government over their members and their tertitory, states lack
jurisdictional authority over child welfare matters arising within most Indian
reservations. It is well established that federal law enacted for the benefit of Indian

people preempts any state law that conflicts with that federal law.

Consequently, the Compact does not apply to interstate placements of an Indian child 4

the placement is being made within an Indian reservation unless:
~ the tribal government requests ICPC setvices;

— the tribe has adopted the ICPC ot incorporated its provisions into its own laws;

or

— the tribe has an existing Title IV-E agreement with the state requiring ICPC
compliance.

If an Indian child (as that term is defined in the ICWA) is being placed interstate but
not within a reservation, the ICPC applies to that placement. However, the placement
requirements of the ICWA preempt any ICPC requitements that interfere with, or

impede, the implementation of the placement tequired by the ICWA. Thus, if a state

X See Legislative History to ICWA, H.R. Rep. No. 1386, 95® Cong., 2d Sess. (1978), reprinted in 1978
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agency seeks to place an Indian child in a relative or other priority foster, pre-

adoptive or adoptive placement pursuant to the preference requirements of the ICWA,
any procedural or substantive requirements of the ICPC that conflict or interfere
with effectuation of that placement are preempted by the requirements of the ICWA.
Refer to Appendix H for additional information on the ICWA.

In summary, whether the ICPC applies to a case depends on several factors. A tribe
may exercise jurisdiction over a case involving an Indian child (the tribe may have
exclusive jurisdiction over the case, or may seek transfer of jurisdiction from the
state court), in which case the ICPC does not apply unless the tribe has entered an
agreement with the state that requires it to apply the ICPC or tribal law incorporates
the provisions of the ICPC. Alternatively, a child's tribe may not exercise jutisdiction
over the case and may instead intervene as a patty to the state proceedings. In this
case, the ICPC will apply to state proceedings unless implementation of any of the
requirements of the ICPC conflict with the ICWA placement requirements. If ICPC
implementation will interfere with placement of the Indian child pursuant to
placement requirements of the ICWA, the ICWA preempts the ICPC.

6. Pregnant women giving birth in hospitals in other states and surrendering
the infant for adoption by persons in the state where the birth occurred

Secretatiat Opinion #49 concludes that the ICPC applies in the situation where a
ptegnant woman travels from her home to a hospital in another state, gives birth,
surrenders the infant for adoption by a person in the state where the birth occurred,
and then leaves the state, usually to return home. It appears that the reason the
question continues to recur is that persons and agencies wishing to avoid compliance
with the Compact look for ways to make this type of interstate placement without

the need for compliance.

The purpose of the Compact is to assure that children are not placed from one state

into another without receiving the protections of the Compact. It intends to see that

U.S. CODE, CONG. & AD. NEWS 7530, 7531.
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children are not placed interstate until the placement recipients have been evaluated
to determine the suitability and safety of the placement, that there is provision for
propet supervision during the continuance of placement, and that receiving states are
not subjected to undue risks of later having to assume financial or other burdens
because of interstate placements that are poor prospects for success. To make the
applicability of ICPC depend solely on the logistics of transportation and physical
transfer of the child, and to ignore the express definition of “placement” as an
“arrangement for the care of a child” is not consistent with the purposes or the

language of the Compact.

Refer to Appendix F: Birthmothers and Secretariat Opinion #49 for the full text of the
April 1997 memorandum on this topic and for the full text of Secretariat Opinion
#49.

7. Inter-country placements

With international adoptions becoming more frequent, the question of the
applicability of the ICPC to inter-country placements has been frequently raised and
states continue to interpret the matter differently. Secretatiat Opinion #67 issued in
September 1996 consolidates several previous Opinions on this matter. In addition,
an April 1997 memorandum, Inter-country Placements: Legal Custody and Differences of

Opinion as to ICPC Coverage, provides additional information on the topic.

Some of the issues of importance on this matter include:

°  whether possession of legal custody by a placer is a requirement for the

ICPC to apply; and

° whether 2 placement involves a non-patty jurisdiction to party jurisdiction, ot

involves a non-party jursdiction to a party jurisdiction to another party

jurisdiction.
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legarding the issue of whether possession of legal custody by a placer is required,

two ICPC requirements are pertinent. First, the ICPC does not make the possession
of legal custody by the placer a condition precedent to the making of placement.
Secondly, however, it does require compliance with the applicable placement laws of
the receiving state, as well as with the ICPC, as a requirement for a lawful placement.
Consequently, if the receiving state requires legal custody for a lawful placement,
then legal custody is re(iuired by the ICPC. Legal custody of minors who come into
the United States for pre-adoptive placement is a confusing subject because “legal
‘custody” does not necessarily mean the same thing under the laws and practices of a

toreign country as it does under laws of U.S. jurisdictions.

legarding the question of whether a placement involves a non-party jurisdiction to
party junsdiction, or whether it involves a non-party jurisdicton to a party
jurisdiction to another party jurisdiction, the ICPC applies only to a placement that
can be said to be from one party jurisdiction into another party jurisdiction.
However, since the Compact is a multilateral statute and contract, it can apply to

activities in one or more party jurisdictions. No foreign jurisdictions are parties to the

ICPC. However, if the journey of a child is significantly interrupted between the
foreign point of origin and the ultimate destination within a party state, and the
interruption occurs in a party jurisdiction, then the placement is from a non-party
jurisdiction to the party jurisdiction where the interruption is made to the receiving
state and the ICPC applies. Also, when a person or placement agency located in one
state places a foreign child into another state, the ICPC applies. Article III(a) of the
Compact describes placements to which the Compact applies as those “into another
party state.” The fact that some or all of the preplacement arrangements are often
made between the person or inter-country adoption agency in one state and the
placement recipient in another party state is significant in determining the
applicability of ICPC because of the Article II(d) deﬁnitién of the term “placement.”

Appendix G contains the full text of Sectretariat Opinion #67 and the April
Memotandum on this topic. These items should be reviewed in full to appreciate the

complexities of these issues.
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It should be noted that the Hague Convention on the Protection of Children and
Cooperation in Respect of Inter-country Adoption was recently adopted by the
United States.” Once the treaty is fully implemented, adoptions between countries
that are both patty to the Hague Convention on Inter-country Adoption will require
specific procedutes and reporting. Although the Hague treaty will not directly affect
the ICPC, its requirements will impact the handling of international adoptions.

8. Residency of militaty personnel *

Because of the transitory nature of military personnel, it may become confusing
when the ICPC must be used. When individuals enter any branch of military service,
they are required to identify their “home of record,” which may be any state in the
nation, whether the individual lives ot has every lived in that state. Throughout a
person’s military services, the “home of record” remains constant unless the
individual elects to change it. Assignment to any mlhtary base, whether within or

outside the United States, has no impact on the individual’s “home of record.”

Howevet, to determine ICPC applicability, an individual’s actual location must be
considered, not his or her official resident as established by the “home of record.”
The ICPC requires that “no sending agency shall send, bring, or cause to be sent or
brought into any other party state any child” for placement. The Compact makes no
reference to an individual’s official residency. For example, a citizen of another
country can be subject to the ICPC if he or she is located in Pennsylvania and places
a child in Ohio. S@My, military personnel with a2 home of record in Delaware can
be subject to the ICPC if the individual is located in Pennsylvania and places a child
in Ohio.

When military families choose to adopt or receive a child, the ICPC may also
become involved if the child is being sent or brought from another state. In this

scenario, 2 military family stationed in Hawaii that chooses to adopt a child from a

3 public Law 106-279, Inter-country Adoption Act of 2000, passed October 6, 2000.
2 Information provided by the American Public Human Services Association, Washington, DC.
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Kansas birth mother must comply with the ICPC because a child is being “sent or

brought into any other party state . . . for placement.”

9. Determining whether to use the ICPC or the IC] for out-of-state
confinement of adjudicated delinquents

Some states (e.g., Minnesota, Arizona, and Colorado) have refused in the past to
accept placements for the confinement of adjudicated delinquents through the ICPC,
instead requiring that the placements be made under the Interstate Compact on
Juveniles (IC]). As a result of this dispute, a memorandum was issued by the
Secretariat of the AAICPC in 1997. The full text of this memorandum appears in
Appendix 1.

To compate the ICPC and ICJ as they relate to the question of out-of-state
confinement of adjudicated delinquents, it is necessaty to know the intent of both
Compacts and to analyze the relevant provisions of each. After doing so, the
Secretariat of the AAICPC concluded:

o Under Article V1 of ICPC, adjudicated delinguents can be placed in private
institutions. Conceivably, they could also be placed in public institutions, but this is not

the present practice, nor to the best of our knowledge s it being considered.

o Article X of IC] could be used to place adjudicated delinguents in public institutions,
if appropriate steps were taken. The use of the IC] for placements in private
institutions might be possible, but it would be more difficuls.

A summary of the points leading to this conclusion follows:

¢ The IC]J was developed to addtess the confinement of adult prisoners
out-of-state in state owned and operated facilities. It does not provide for
the out-of-state confinement of delinquent juveniles but does authorize
“supplementary agreements” for this purpose. In order to use the IC] for

the out-of-state confinement of a delinquent youth, a supplementary
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agreement must be in place between the two states. Consent of the
parent or guardian also is required in order to make an out-of-state
placement through the IC]J.

® Article VI of the ICPC was designed to facilitate and ditectly authorize
the out-of-state confinement of adjudicated delinquents in private
institutions. No supplementaty agreements are required. It does requite a
court hearing, at which the court must make a finding that equivalent
facilities for the child are not available within the state, the placement
into another state is in the best interests of the child, and the placement
will not cause undue hardship. With such court findings, the placement
can be made through the ICPC with or without the consent of the parent
or guardian.

It is important to note that unless the procedures and requitements of the Compact
chosen to make the placement are followed, the placement will not be lawful. It is
vita] that for placement of a delinquent who is still subject to the jurisdiction of the
court under the delinquency matter, that the coutts’ authority be continued in force.
If the juvenile is sent out of state impropetly, this jurisdiction will be lost. As a result,
the juvenile will no longer be subject to the compulsory jurisdiction of the state that
made the adjudication and ordered the confinement and cate. The receiving state will
not have any compulsoty jurisdiction. The juvenile’s presence in the institution will

be on nothing more than a voluntary basis.
10. Relationship between the ICPC, UCCJA, UCCJEA, and the PKPA”

When an allegation is made that brings a matter before a juvenile ot family court, the
question of jurisdiction will akways precede the question of whether the ICPC applies to
a cHﬂd custody case in the juvenile or family court. The Uniform Child Custody
Jurisdiction Act (UCCJA), the Uniform Child Custody Jurisdiction and Enforcement
Act (UCCJEA), and the Parental Kidnapping Prevention Act of 1980 (PKPA) must
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be applied to determine whether or not the court and child welfare agency have

ongoing jurisdiction over a child’s custody, which is a precedent to having the
authority to “send, bring, or cause a child to be brought or sent” to another party
state. The Hague Child Abduction Convention may also be pertinent to inter-

countty custody disputes.

Although the immediate presence of a child within a court’s jurisdiction may be
satisfactory for the court to act on an emergency basis, if the question pertains to the
child’s custody, the court must establish that no other coutt has jurisdiction over the
matter of the child’s custody before determining it will maintain ongoing
involvement in the matter. This section is intended to give a bref overview of the
UCCJA, UCCJEA, and PKPA issues that may relate to effective implementation of
the ICPC. A comparison of the ICPC, UCCJA, UCCEA, and PKPA is included as
Appendix J.*

The UCCJA, and subsequently the PKPA, were enacted to prevent jurisdictional

gridlock in child custody and abduction cases and to facilitate interstate enforcement

of custody and visitation decrees. The National Conference of Commissioners on
Uniform State Laws drafted the UCCJEA in 1997 to make the UCCJA consistent
with the PKPA. When a state enacts the UCCJEA, it replaces the UCCJA as state
law.

There are four jurisdictional bases under the UCCJA: home state, significant
connection, emergency, and no other state having junsdiction. The jurisdictional
analysis is made at the time the proceeding commences, which is the date of filing of
a proceeding.

The PKPA generally requires states to enforce, without modifying, the custody and

visitation orders of other states, authorizes federal assistance in locating abducted

27 This section is excerpted to a significant degree from: Ann M. Haralambie, “Handling Child Custody,

Abuse and Adoption Cases, Family Law Series, ” Clark Boardman Callaghan, publishers.

2 For more information on jurisdiction, see Hoff, Volenik, Girdner, “Jurisdiction in Child Custody and

Abduction Cases: A Judge’s Guide to the UCCIA, PKPA and the Hague Child Abduction Convention,” ‘
American Bar Association Center on Children and the Law, 1996.
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children, and makes the Fugitive Felon Act applicable to abducting parents who
cross state lines to avoid prosecution for felony custodial interference. It is similar in

many ways to the UCCJA; however, there are some significant differences:

© The PKPA establishes priority for home state jurisdiction over the other

three bases for jutisdiction.

* The PKPA provides that as long as the child, or at least one contestant,
tesides in that state and that state has jurisdiction under local law, that state’s
jurisdiction continues. Even though another state may have become the
home state, the original state remains the only state with modification

jutisdiction unless and until it declines to exercise that jurisdiction.

e The PKPA does not recognize modification authority based on emergency

junisdiction for permanent or temporary orders.

Only orders rendered consistently with the PKPA are entitled to full faith and
credit. Because it is a federal act, insofar as its provisions conflict with state law, the
state law will be preempted. So long as the rendering court acted in compliance with
the PKPA, other courts must enforce its order without modifying it unless the

rendering state declines jurisdiction.

An actual case example of ICPC and jurisdictional statutes being misapplied is as

follows:

A court placed a neglected child with a grandmother in an adjoining state on a temporary basis
while the mother worked on reuntfication. The child was in the temporary custody of the sending
state’s child welfare agency. All ICPC procedures were properly followed. The mother successfully
remedied the circumstances that led to the child’s neglect, and the conrt ordered the child returned to
her care. The grandmother refused to return the child and petitioned the court in her jurisdiction for
legal custody. She provided incomplete information, and the judge either was unfamiliar with or
chose to ignore the ICPC and UCCJA. The judge took jurisdiction and granted legal custody fo
the grandmotber.
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Given these facts, the court that heard and acted on the grandmother’s petition had

no basis on which to establish jurisdiction.

Most interstate placements do not involve the UCCJA or PKPA because they do not
involve custody disputes that would allow for proceedings to be instituted or
contemplated in the courts of more than one state. When a custody dispute does
arise, the UCCJA and PKPA may be relevant to determining jurisdiction to hear and
decide the case on the merits. Once this is done, the court should apply the law of its
own state. The ICPC is the law of every state and so should be applied to the extent

that it is relevant.

In summary, if a matter pertaining to a child’s custody is filed in the juvenile or
family court, at the first hearing on the matter, the court must determine
jurisdiction. If applying the UCCJA/UCCJEA and the PKPA determines that the
court has jurisdiction, then the court proceeds to consider the matter of the child’s
custody. If applying the UCCJA/UCCJEA and the PKPA determines that another
court has jurisdiction, then the matter must be transferred to the other court. Only
after jurisdiction is established does the court proceed to the stages in the case in
which the ICPC may apply.

II. WHEN COURTS MUST RETAIN JURISDICTION IN ICPC CASES
AND WHEN JURISDICTION CAN BE DISMISSED OR
TERMINATED

Making timely decisions in child abuse and neglect cases is a key principle for judges that is
discussed in the NCJFC]J publications RESOURCE GUIDELINES: Improving Court Practice
in Child Abuse & Neglect Cases and ADOPTION AND PERMANENCY GUIDELINES:
Improving Court Practice in Child Abuse and Neglect Cases. Judges are responsible to use effective,

timely case flow management practices to ensure that the prolonged uncertainty for children
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who have not yet achieved permanency is kept to the minimum necessary to ensure safe,

petmanent, and nurturing homes.

When hearing ICPC cases, judges can become frustrated with the additional time that may
be required before case termination is acceptable to the receiving state. Judges must resist
the practice of illegally closing or dismissing ICPC cases before all requirements of the
Compact are met. Instead, they must actively seek to expedite the ICPC process while
staying within Compact law. Innovative practices to expedite cases are discussed in
Chapter II.

A. Retention of Jurisdiction
Article V of the Compact speaks to the issue of retention of jurisdiction. It states:

The sending agency shall vetain jurisdiction over the child sufficient to determine all matters in
relation to the custody, supervision, care, and disposition of the child which it would have had if the
child had remained in the sending agency’s state, until the child is adopted, reaches majority, becomes
self-supporting, or is discharged with the concurrence of the appropriate authority in the receiving

state.

Such jurisdiction shall also include the power to effect or cause the return of the child or bis or ber
transfer to another location and custody pursuant to law. The sending agency shall continue to have
Jinancial responsibility for support and maintenance of the child during the period of the placement.
Nothing contained herein shall defeat a claim of jurisdiction by a receiving state sufficient to deal

with an act of delinquency or crime committed therein.
Key language in this article requires that jurisdiction be retained until:

® the child is adopted;
® reaches majority;

¢ becomes self-supporting; or
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¢ is discharged with the concurrence of the appropriate authortity in the receiving
state.”
Post-placement supervision by an appropriate agency or petson in the receiving state is
required until one of these events occurs. In the case of the final option—concutrence of the
receiving state—post-placement supervision is required for a petiod of time sufficient to
determine that the placement is stable and that the child is receiving appropriate care. The
generally accepted time frame for this determination is 3 to 12 months, depending on

specific circumstances and the complexity of the child’s needs.
B. Unilateral Dismissal of Jurisdiction

A memorandum prepared by the Sectetariat to the AAICPC in November 1996® speaks to

the issue of inappropriate case dismissal. It states:

A practice that is unfortunately widespread is for a court to make an interstate placement, approve
the placement or direct another entity such as a public welfare agency to make it, and then
unilaterally dismisses its jurisdiction. Such dismissals are unlawful because Article V(a) of the
ICPC sets forth the only circumstances under which termination of the interstate placement status is
to occur. The circumstance relevant bere, which is expressly enumerated in Article V(a), is

concurrence of the receiving state.

These unilateral dismissals in violation of the ICPC are known to occur in at least two kinds of

situations. One type is that in which the court believes that it has made a good placement (either on

 Williams v. Glass, 664 N.Y.S.2d 792, 245 A.D.2d 33, order clarified 684 N.Y.S.2d 771, 249 A.D.99
(N.Y.A.D. 1 Dept. 1997). Jurisdiction, including financial responsibility, can only be terminated in the
manner described by Article V of the Compact.

In re Tiffany P., 1995 Neb. App. LEXIS 394 (Neb. App. 1995) UNPUBLISHED OPINION. A court
cannot terminate jurisdiction in violation of the ICPC.

In the Matter of H.M., 634 N.Y.S.2d 675 (N.Y. App. Div. 1995). Court can only terminate jurisdiction as
specifically listed in Article V of the ICPC. Any termination based on another reason is a violation of the
ICPC.

In the Matter of Shaida W., 85 N.Y.2d 453, 649 N.E.2d 1179, 626 N.Y.S. 2d 35 (N.Y. 1995). Jurisdiction
can only be terminated by the reasons listed in Article V of the ICPC. Any other termination is a violation
of the ICPC.

In the Interest of B.J.A., 539 So.2d 540 (Fla. Dist. Ct. App., 1989) Trial court violated the ICPC when it
relinquished jurisdiction in violation of Article V of the ICPC.

From Court Cases of the Interstate Compact on the Placement of Children: Briefs & Legal Analysis, pages
I-7, I-11, I-12 and 1-21, APHSA, 2000.
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such facts as it may itself acquire or because consent of the receiving state to the placement has been
’ given pursuant to Article 111(d) of the ICPC). The other situation is that after the placement has
continued for a time, the court considers that continuing responsibility should now be with the

recerying state.

Sometimes the court does not inquire of the recetving state Compact Administrator whether
concurrence in lermination of the inlerstate placement status is acceptable. Sometimes there is a
disagreement as to whether dismissal by the court in the sending state is appropriate. The propriety of
dismissal of jurisdiction with its resultant lermination of the interstate placement status is not
susceptible to measurement by a mechanical yardstick. Elements of professional evaluation and
Judgment are involved and there is ofien room for reasonable differences of opinion. In enacting the
ICPC, the states purposely required concurrence of the sending agency and the receiving state. They
did so in order to impose a greater degree of caution and care in ending state responsibility and
supervision in order lo provide greater protection for the child. The states also agreed to the necessity

Jor concurrence to protect receiving states from having children “dumped” on them.

III. TIME FRAMES AND PRIORITY PLACEMENTS

The ICPC sets time frame expectations in thtee areas: routine processing of referrals,
home studies, and Regulation 7 Priority Placements. The APHSA Training Manual for
Administrators and Liaisons of the ICPC, emphasizes that:

All ICPC corvespondence should be processed as quickly as possible, keeping in mind that time
Jrames for a child have a far different connotation than for an adult. It is the responsibility of the
worker, supervisor, and ICPC Administrator to facilitate timely decision-making, which must occur
in order for placement of a child to happen. Expeditious processing of ICPC materials is consistent
with the purpose of the Compact.

Time frames present a significant challenge for courts and agencies in the successful

implementation of the Compact. Strategies to deal with this problem will be discussed in

3 Dismissal of Jurisdiction, AAICPC Secretariat Position Paper, November 1996.
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Chapter II. The first step, however, in dealing with the issue of timely implementation of the

Compact is to know what the Compact says about time frames.

A. Routine Processing of Referrals

The AAICPC has agreed that agencies should process all ICPC referrals in a timely manner.
If at all possible, the ICPC administrator should process referrals within three working days of
receipt from either the local sending office, the sending state ICPC Office, or the local
receiving office. This expectation applies to all referrals except Regulation 7 Priority

Placements (see section C).

B. Home Studies

1. Completion

It is generally agreed among the member states to the Compact that a home study
is to be completed within 30 working days from the date the worker receives the

request for the home study.

If it appears that the home study cannot be completed within the allotted time
period, a brief note explaining the delay and stating the expected completion date
should be sent by the local worker to the ICPC Office for forwarding to the
sending state ICPC and local offices.

The sending state ICPC Office should maintain a reminder file showing the
anticipated completion date for a home study so that appropriate follow-up can be

initiated.

2. Permission to make a placement

Per Regulation 6, adopted in May 1991 and revised in May 2001 (effective July 2,
2001), approval to make the placement of a child is valid for six months
commencing on the date when the receiving state ICPC Administrator signs the
notice required by Article ITI(d).
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If the placement is to be made after the six-month period:

The sending agency may reapply. Upon such reapplication, the
receiving state may require the updating of documents submitted on
the previous application, but shall not require a new home study unless
the laws of the receiving state provide that the previously submitted

home study is too old to be currently valid.

If a foster care license, institutional license, or other license, permit, or
certificate held by the proposed placement recipient is still valid and in
force, or if the proposed placement recipient continues to hold an
appropriate license, permit, or certificate, the receiving state shall not
require that a new license, permit, or certificate be obtained in order to

qualify the proposed placement recipient to receive the child in

placement.

Upon reapplication by the sending agency, the receiving state shall
determine whether the needs or condition of the child have changed
since it initially authorized the placement to be made. The receiving
state may deny the placement if it finds that the proposed placement is
contrary to the interests of the child.

If a foster family moves to another state, the new state of residence needs to

complete a home study immediately and issue a license, if appropriate, that is based

on their foster home licensing standards.

An adoptive home study that was originally completed for a domestic adoption

must be #pdated immediately if the child who is to be placed in the home is a child

from a country other than the United States. Such update will include factors

regarding an international adoption such as parents’ motivation to adopt a child

from another country and the parents’ cultural sensitivity to the child’s country of

origin, languages, customs, etc. The home study must satisfy INS requirements.
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C. Time Lines for Non-Priority Placements

In terms of time frames, there are two categories of non-ptiority placements—those that do
not involve foster home licensing or adoption and those that do. The time lines are

significantly different for these two categories.

1. Placements that do not involve foster home licensing or adoption

When a placement request is made that does not fal] under the specifications of Regulation 7 Priority
Placements, the following time line fits within the reasonable expectations that have been set
forth by the ICPC and the AAICPC, unless the placement involves foster home licensing or adoption.
All days are counted in business days, which exclude Saturdays, Sundays, or legal holidays:

° The court orders an interstate placement — Day 7

e The local human services agency comipletes the required paperwork and sends it

to the sending state ICPC Office. Nothing in the Compact specifically speaks to
this time line; however, in keeping with the expectation that all ICPC

correspondence should be processed as quickly as possible, a time frame of five

wortking days would seem reasonable — Maximum Day 6 plus two days’ postal service
= eight days.

° 'The sending state ICPC Office reviews and sends the required paperwork to the
state ICPC Office of the receiving state within three working days — Maximum
Day 11 plus two days’ postal service = 13 days.

* The receiving state ICPC Office teviews and sends the required paperwork to
the receiving state’s local human services agency within three working days —
Maximum Day 16 plus two days’ postal service = 18 days.

* If the placement does not involve the licensing of the home for foster care, the

receiving state local human services agency completes a home study in 30 days

Chapter I: ICPC Procedures 58



The Interstate Compact on the Placement of Children: A Manual and Instructional Guide for Juvensle and Family Court Judges

and sends the results and recommendation to the receiving state ICPC Office —

Mascimum Day 48 plus two days’ postal service = 50 days.

® The receiving state ICPC Office reviews the home study, approves or denies the
placement, and sends materials to the sending state ICPC Office within three
working days — Maxcimum Day 53 plus two days’ postal service = 55 days.

® The sending state ICPC Office reviews the materials, makes its decision for or
against ICPC approval of the placement within 3 working days, and sends its
decision and the required materials to the court and the local child-setving
agency in the sending state that initiated the placement request — Maximum Day
58 plus two days’ postal service = 60 days.

Consequently, when an interstate placement does not involve foster home licensing or pre-
adoptive placement, the court should expect an answer regarding whether the ICPC

approves a non-priority interstate placement in three months.
2. Placements involving foster home licensing or adoption

The Adoption and Safe Families Act (ASFA) has two requirements that can significantly
extend the amount of time required for ICPC approval of a placement when the placement
involves foster home licensing or adoption. The first requirement is that anytime a
Title IV-E eligible child is to be placed in Title IV-E subsidized foster or relative care, the
state’s foster home licensure process must be completed. In the past, states have permitted
less stringent approval processes for subsidized placements with relatives. The new federal
ASFA regulations remove this as an option.

Since most interstate placements are with relatives, and many of these placements involve
Title IV-E eligible children, a significant number of ICPC placements will require the relative
to complete the same training and other licensing requirements as any foster parent. This
process, at best, can take as long as two to four months. The two-month time frame cannot
be reached unless the state has defendable grounds to waive the training requirement.

Howevet, a state cannot violate ASFA by waiving the training requirement solely on the
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basis that the proposed placement is a relative. It could only waive the training requirement
if it has a set of ctitetia for any foster parent that allows training to be waived and the relative

meets the critena.

The other ASFA requirement that impacts time frame is that all prospective foster parents
and prospective adoptive parents must undergo a criminal background check. In instances
where an ICPC interstate placement request is for adoptive placement with an already
approved adopting parent or a foster parent who has already completed the criminal
background check, this will not create additional time. However, in instances where the
licensing process is not complete and a criminal background check has not been done, this
requitement could add additional time. Criminal background checks can take as long as three

to four months.

Step four of the ICPC approval process from the previous section is when the receiving
state ICPC office reviews and sends the required paperwork to the receiving state’s local
human services agency within three working days. The time frame for completion of the first
four steps is 18 days. The next step is the home study step, and for a placement involving
foster home licensing or adoption this step includes training and a ctiminal background
check. If the receiving state local agency initiates the ctiminal background check and begins
this licensing process immediately and concurrently, and if the licensing process takes two to
four months and the ctiminal background check takes three to four months, then the
receiving state local agency generally will complete this process in three to four months. This
same step for interstate placements requiting a home study but o licensing or a criminal
background check takes one month to complete. Consequently, the criminal background
check and licensing requirement can add two to three months to the approval process for

relative placements and for foster and adoption placements if the home is not yet licensed.

Using this calculation, the new ASFA requitements ate likely to extend the time frame for
approval of these placements from three months to five to six months. Efforts are underway
by the NCJFC] and the American Bar Association to establish priority in criminal
background checks for prospective foster and adoptive parents to speed up the process.

Other options to expedite these time frames are discussed in Chapter II.
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It should be noted that at the May 2001 meeting of the AAICPC, a significant revision was
made to Regulation 7 Priority Placement. This revision, effective July 2, 2001, removed from
the definition of a priority placement any case where the request for placement of the child is
for licensed or approved foster family care or adoption, or if the child is already in the
receiving state in violation of the ICPC. This change was made because ASFA requirements
made it impossible to meet priotity placement time frames if licensing was required. These
cases now fall under the time lines for non-priority placements discussed in this section.
Possible strategies for meeting ASFA requirements and reducing the time frame when

dealing with relative placements are discussed in Chapter II.
D. Regulation 7 Priority Placements

In response to widespread dissatisfaction with delays experienced in placing children
through the ICPC, a joint committee including the NCJFC]J, the National Association of
Public Child Welfare Administrators (an affiliate of APHSA), and the AAICPC was
established to develop a procedure to eliminate delays in the interstate placement of children
in appropriate family homes. The result was ICPC Regulation 7 on Prority Placements,
adopted by the AAICPC in 1996. The full text of Regulation 7 can be found in Appendix K.

As mentioned in the preceding section, Regulation 7 was revised at the May 2001 meeting of
the AAICPC to specifically exclude from priority placement applicability any placement in

which the request is for:
° placement of a child for licensed or approved foster family care or adoption; ot
® a child already in the receiving state in violation of the ICPC.

Regulation 7 applies only when a court finds #hrough court order that these two conditions are
met and one or more of the following circumstances exist that make the situation a prioniy
placement.
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¢ The proposed placement recipient is a parent, steppatent, grandparent, adult brother

ot sister, adult uncle or aunt, or guardian; and

a) the child is under two years of age; or
b) the child is in an emergency placement; or
c) the court finds the child has spent substantial time in the home of the

proposed placement recipient.

® The receiving state has had a completed ICPC-100A (“Request for Placement™) with
supporting documentation for over 30 business days, but the sending agency has not

received notice determining whether or not the child may be placed.

Regarding time frames, in the first instance, when an ICPC request is initiated, a court has
two days to send the court order detailing the circumstances that make the case a priotity
placement to the sending agency. The sending agency has three days to forward the refetral
to the sending state ICPC Office, and the sending state ICPC Office has two days to
transmit the priority request to the receiwving state ICPC Office. The receiving state will be
deemed out of compliance with ICPC procedures if it fails to either approve or disapptrove
the placement within 20 business days of the receipt of the request.

In the second instance, an ICPC request had already been made and the receiving state failed
to respond in a timely manner and is therefore out of compliance. In determining that the
receiving state has had complete documentation for over 30 business days and not
responded, it is important for coutts to factor in the probable seven to eight business days

that passed prior to the documentation arriving at the receiving state.

A receiving state cannot be considered out of compliance if:

®* Within two business days of receipt of the ICPC ptority placement request, the
receiving state Compact Administrator notifies the sending state Compact
Administrator that further information is necessary. Such notice must specifically
detail the information needed. For a case in which this subparagraph applies, the 20-

business day period for the receiving state Compact Administrator to complete
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action shall be calculated from the date of the receipt by the receiving state Compact

Administrator of the information requested.

® Or, extraordinaty circumstances make it impossible to comply with the time
requirements, and the receiving state, within two business days, notifies the sending
state of the problem, including a full identification and explanaton of the
extraordinary circumstances that are delaying compliance and a date on or before

which the receiving state will provide its response to the placement request.

If a court has met its obligation, and if a receiving state is out of compliance, the court may
then communicate directly with the court in the receiving state and request its assistance in
completing the home study and making the recommendation regarding whether the
placement should occur. To avoid conflicts regarding ex parfe communication, a judge should
inform all parties of the intent to contact the court in the receiving state. If possible, the
conversation should be held through a telephone conference call in which all parties may
participate, or subsequent to the conversation, the judge should share all information with all
parties. Judges should consider having all parties and their attorneys present duting any
communications with agency personnel or judges in the sending or receiving state. If the
recommendation is positive and the sending state ICPC Administrator concurs, the

placement can proceed and ICPC requirements will have been met.

Regulation 7 requires all transmission of paperwork between entities in priority placements
to be by fax or overnight mail to expedite the process. It also requires a state and its local
agencies to process interstate cases no less quickly than intrastate cases and give no less

attention to interstate hardship cases than to intrastate hardship cases.

The time line in a Regulation 7 request where the interstate placement is initially being
requested as a prority placement is (all days are counted in business days that exclude
Saturdays, Sundays, or legal holidays):

1. Day 1 — the court determines that a priority placement is indicated;

2. Day 3 — the court sends a written order to the local agency of the sending state;
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3. Day 6 — the local agency sends the required documents to the ICPC Office in the

sending state by overnight delivery and sends confirmation to the court;

4. Day 8 — the sending state ICPC Office sends the referral to the receiving state
ICPC Office by overnight delivery service;

5. Day 9 — the receiving state ICPC Office receives the referral;

6. Day 10 — the receiving state ICPC Office transmits the referral by fax and
overnight delivery service to the local agency, and the local agency telephones the

proposed caretaker for an appointment;

7. Day 15 — the local office wotker in the receiving state makes a home visit to the

proposed caretaker to initiate the home study;

8. Day 28 — the local office of the receiving state sends three copies of the home
study to the ICPC Office in the receiving state by overnight delivery service;

9. Day 29 — the receiving state ICPC Office receives the home study and submits

the placement decision to the sending state by fax;

10. Day 30 — the sending state ICPC Office transmits the placement decision by
overnight delivery service to the local agency; and

11. Day 31 — the local agency notifies the court and either the placement is approved

ot a decision is made to explore alternative placement.

1. Consequences of misidentifying a Regulation 7 Priority Placement

Because of this reduced time frame, judges may be inclined to identify a case as a prority
that does o comply with the requirements of Regulation 7. Although previously stated in this
chapter, these requirements ate so important that they bear repeating. Regulation 7 Priority

Placement procedures can only be used if the following apply:
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° Placement of the child /s nof for licensed or approved foster family care or adoption;

and
e The child is not already in the receiving state in violation of ICPC; and

° The proposed placement recipient is a patent, stepparent, grandpatent, adult brother

ot sister, adult uncle or aunt, or guardian; and

a) the child is under two years of age, ot
b) the child is in an emergency placement, or
¢) the court finds the child has spent substantial time in the home of the

proposed placement recipient.

®  Or the receiving state has had a completed ICPC-100A (“Request for Placement™)
with supporting documentation for over 30 business days, but the sending agency

has not received notice determining whether or not the child may be placed.

If a coutt identifies a case to be a priority that does not fall within these definitions, sbe case
will be delayed because the staff of the agency or Compact will be required to send the case back

to the court with a request for modification.

An example of a court rule and sample court order that can help prevent this error from

happening can be found in Appendix L. Use of these tools to expedite ICPC cases is
discussed in Chapter II.

IV. SUMMARY OF THE ARTICLES OF THE ICPC

Compact law contains 10 Articles. They define the types of placements and entities subject
to the law; the procedutes to be followed in making an interstate placement; and the specific
protections, setvices, and requirements contained in the law. Some of the Articles have
already been reviewed in previous sections. One Article will be reviewed in Chapter I In
this section, each Article is listed and either summarized or reference made to the previous

ot future section containing information on the Article.
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A. Article 1. Purpose and Policy

It 1s the purpose and policy of the states who are party to the Compact to cooperate with

each other in the interstate placement of children to the end that:

* each child requiring placement shall receive the maximum opportunity to be placed
in a suitable environment and with persons or institutions having appropriate
qualifications and facilities to provide a necessary and desirable degree and type of

care;

* the appropriate authorities in a state where a child is to be placed may have full
opportunity to ascertain the circumstances of the proposed placement, thereby
promoting full compliance with applicable requirements for the protection of the
child;

* the proper authorities of the state from which the placement is made may obtain the

most complete information on the basis of which to evaluate a projected placement

before it 1s made; and

* appropriate jurisdictional arrangements for the care of children will be promoted.

B. Article I1. Definition

This article contains the original definitions of the terms used in the Compact. Additional
definition occurs in Regulation 3 (placement), Regulation 9 (visit), and Regulation 10
(guardian) in the next section of this chapter.

* “Child” means a person who by reason of minority is legally subject to parental,

guardianship or similar control.
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“Sending agency” means a party state, officer or employee thereof; a subdivision of
a party state, or officer or employee thereof; a court of a party state; a person,
corporation, association, charitable agency or other entity which sends, brings, or

causes to be sent or brought any child to another party state.

“Receiving state” means the state to which a child is sent, brought, or caused to be
sent or brought, whether by public authorities or private persons or agencies, and
whether for placement with state or local public authorities or for placement with

private agencies or persons.

“Placement” means the arrangement for the care of a child in a family free or
boarding home or in 2 child-caring agency or institution but does not include any
institution caring for the mentally ill, mentally defective or epileptic or any
institution primarily educational in character, and any hospital or other medical
facility.

C. Article II1. Conditions for Placement

No sending agency shall send, bring, or cause to be sent or brought into any other party state

any child for placement in foster care or as a preliminary to a possible adoption unless the

sending agency shall comply with each and every requirement set forth in this article and

with the applicable laws of the receiving state governing the placement of children therein.

Prior to sending, bringing or causing any child to be sent or brought into a receiving state for

placement in foster care or as a preliminary to a possible adoption, the sending agency shall

furnish the approprate public authorities in the receiving state written notice of the

intention to send, bring, or place the child in the receiving state. The notice shall contain:

1.

2.

The name, date and place of birth of the child;
The identity and address or addresses of the parents or legal guardian;

The name and address of the person, agency or institution to or with which the

sending agency proposes to send, bring, or place the child; and
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4. A full statement of the reasons for such proposed action and evidence of the

authority pursuant to which the placement is proposed to be made.

Any public officer or agency in a receiving state which is in receipt of a notice pursuant to
this article may request of the sending agency, or any other appropriate officer or agency of
or in the sending agency’s state, and shall be entitled to receive from them, such supporting
ot additional information as it may deem necessary under the circumstances to carry out the

purpose and policy of this compact.

The child shall not be sent, brought, or caused to be sent or brought into the receiving state
until the approptiate public authorities in the receiving state shall notify the sending agency,
in writing, to the effect that the proposed placement does not appear to be contrary to the

interests of the child.
D. Article IV. Penalty for Illegal Placement

Refer to Chapter II, Section 1.D. for a summary of this article.

E. Article V. Retention of Jurisdiction

Refer to Section ILA. of this chapter for a summary of this article.
F. Article VI. Institutional Care of Delinquent Children
Refer to Section 1. B. of this chapter for a summary of this article.

G. Article VII. Compact Administrator

The executive head of each jurisdiction patty to this compact shall designate an officer who
shall be general coordinator of activities under this compact in his or her jurisdiction and

who, acting jointly with like officers of other party jurisdictions, shall have power to
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promulgate rules and regulations to catry out more effectively the terms and provisions of

this compact.
H. Article VIII, Limitations

The compact shall not apply to:

* The sending or bringing of a child into a receiving state by his or her parent, stepparent,
grandparent, adult brother or sistet, adult uncle or aunt, or his or her guardian and
leaving the child with any such relative or non-agency guardian in the receiving state.

° Any placement, sending or bringing of a child into a receiving state pursuant to any other
interstate compact to which both the state from which the child is sent or brought and
the receiving state are party, or to any other agreement between said states which has the

force of law.
1. Article IX. Enactment and Withdrawal

This compact shall be open to joinder by any state, territory or possession of the United
States, the District of Columbia, the Commonwealth of Puerto Rico, and, with the consent
of Congtess, the Government of Canada or any province thereof. It shall become effective
with respect to any such jurisdiction when such jurisdiction has enacted the same into law.
Withdrawal from this compact shall be by the enactment of a statute repealing the same, but
shall not take effect until two years after the effective date of such statute and until written
notice of the withdrawal has been given by the withdrawing state to the Governor of each
other party jurisdiction. Withdrawal of a party state shall not affect the rights, duties and
obligations under this compact of any sending agency therein with respect to a placement
made prior to the effective date of withdrawal.

J. Article X. Construction and Severability

The provisions of this compact shall be liberally construed to effectuate the purposes

thereof. The provisions of this compact shall be severable and if any phrase, clause, sentence
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or provision of this compact is declared to be contrary to the constitution of any party state
or of the United States or the applicability thereof to any government, agency, person or
citcumstance is held invalid, the wvalidity of the temainder of this compact and the
applicability thereof to any government, agency, person or circumstance shall not be affected
thereby. If this compact shall be held contrary to the constitution of any state party thereto,
the compact shall remain in full force and effect as to the remaining states and in full force

and effect as to the state affected as to all severable matters.

V. SUMMARY OF THE REGULATIONS OF THE ICPC

There are currently 11 ICPC Regulations. Article VII gives the executive head of each
jutisdiction that is party to the Compact the authority to act jointly with the other party
jurisdictions to promulgate rules and regulations. Regulations are developed through the
AAICPC and the ICPC Secretariat

As with the Articles, some of the regulations have already been reviewed in previous
sections. In the final section of this chapter, we will list each of the regulations and either
summarize the text or reference the previous section that contains information on the
regulation. Each regulation contains the statement that words and phrases used in this regulation

have the same meanings as in the Compact, unless the context clearly requires another meaning.

A. Regulation No 0.01. Forms

* To promote efficiency in processing placements pursuant to the Interstate Compact
on the Placement of Children (ICPC) and to facilitate communication among
sending agencies, states and other concerned persons, the forms promulgated by the
compact administrators, acting jointly, shall be used by all sending agencies, sending
and receiving states, and others participating in the arranging, making, processing

and supervision of placements.

¢ ICPC forms shall be uniform as to format and substance, and each state shall

make available a reference to where its forms may be obtained by the public.
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The mandatory forms currently in effect are described below. These forms shall be
reproduced in sufficient supply by each of the states to meet its needs and the needs
of persons and agencies required to use them. Forms referenced in the preceding

sentence, above, currently in effect are the following:

ICPC-100A “Interstate Compact Placement Request”;

ICPC-100B “Interstate Compact Report on Child’s Placement Status”;
ICPC-100C “Quarterly Statistical Report: Placements into an ICPC State”;
ICPC-100D “Quarterly Statistical Report: Placements Out of an ICPC State”; and
ICPC-101 “Sending State’s Priotity Home Study Request™”.

Form ICPC-102 “Receiving State’s Priority Home Study Request” is an optional

form that is available for use.

This regulation is adopted pursuant to Article VII of the Interstate Compact on the
Placement of Children by action of the Association of Administrators of the
Interstate Compact on the Placement of Children at its annual meeting of Apnil 29
through May 2, 2001; the regulation, as amended, was approved May 2, 2001 and
became effective as of July 2, 2001.

B. Regulation No. 1. Conversion of Intrastate Placement into Interstate Placement;
Relocation of Family Units

Regulation No. 1 became effective May 1973. It was repealed and replaced by the following
in April 1999:

1.

A placement initially intrastate in character becomes an interstate placement subject

to the ICPC if the child’s principal place of abode is moved to another state.

If the child is to be sent or brought to the receiving state more than 45 days in the
future, the normal ICPC procedures for an interstate placement shall be initiated.

However, the ICPC-100A and the information accompanying it shall make it specific

3! See Appendix M for copies of these forms.
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and clear that the relocation of a family unit is involved and that the family home is ‘
not yet in the receiving state. As much information as reasonably possible shall be
given to the receiving state concerning the location and character of the intended

family home 1n the receiving state.

3. a) In any instance where the decision to relocate into another state is not made until
45 days or less before the date on which it is intended to send or bring the child to
the receiving state, an ICPC-100A and its supporting documentation shall be
ptepared immediately upon the making of the decision, processed promptly by the
sending agency’s state compact administrator and transmitted to the receiving state
compact administrator. The sending agency’s state compact administrator shall
request that the receiving state provide prompt handling of the case with due regard

for the desired time for the child to be sent or brought to the receiving state.

b) The documentation provided with a request for prompt handling shall include:
1) A form ICPC-100A fully completed. ‘
2) A copy of the court order pursuant to which the sending agency has

authority to place the child or, if authority does not derive from a court
order, a statement of the basis on which the sending agency has authority to
place the child.

3) A case history for the child.

4) In any instance where the sending state has required licensure, certification or
approval, a copy of the most recent license, certificate or appi:oval of the
qualification of the custodian(s) and/or theit home showing the status of the
custodian(s), as qualified custodian(s).

5) A copy of the most recent home study of the custodian(s) and any updates
thereof.

6) A copy of the child’s permanency plan and any supplements to that plan.

7) An explanation of the current status of the child’s Title IV-E eligibility under
the Federal Social Security Act.

¢) Requests for prompt handling shall be as provided in paragraph 4 (a) hereof. Some

or all documents may be communicated by express mail or any other recognized
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method for expedited communication. The receiving state shall recognize and give
effect to any such expedited transmission of an ICPC-100A and/or supporting
documentation, provided that it is legible and appears to be a complete
representation of the original. However, the receiving state may request and shall be
entitled to receive otiginals or duly certified copies if it considers them necessary for

a legally sufficient record under its laws.

d) In an instance where a custodian(s) holds a current license, certificate or approval |
from the sending state evidencing qualification as a foster parent or other custodian,
the receiving state shall give effect to such license, certificate or approval as sufficient
to support a determination of qualification pursuant to Article III (d) of ICPC,
unless the receiving state compact administrator has substantial evidence to the
contrary. This provision applies to a case that meets the description set forth in
paragraph 4 (b) of this regulation.

e) The receiving state may decline to provide a favorable determination pursuant to
Article IIT (d) of the ICPC if its compact administrator finds that the child’s needs
cannot be met under the citcumstances of the proposed relocation, or until it has the

documentation identified in subparagraph (b) hereof.

f) If necessary or helpful to meet time requitements, the receiving state may
communicate its determination pursuant to Article III (d) to the sending agency and
the sending agency’s state compact administrator by “FAX” or other means of
facsimile transmission. However, this may not be done before the receiving state
compact administrator has actually recorded the determination on the ICPC-100A.
The written notice (the completed ICPC-100A) shall be mailed or otherwise sent

promptly to meet Article III (d) written notice requirements.

4. If a custodian(s) submits the referral, a receiving state shall recognize and give effect to
evidence that the custodian(s) have satisfactorily completed required training for foster
parents or other parent training. Such recognition and effect shall be given if:

a) the training program is shown to be substantially equivalent to training offered for

the same purpose in the receiving state; and
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b) the evidence submitted is in the form of an official certificate or other document

identifying the training,

5. Nothing in this regulation shall be construed to alter the obligation of a receiving
state to supervise and report on the placement; nor to alter the requirement that the
custodian(s) comply with the licensing and other applicable laws of the receiving state

after arrival therein.

6. A favorable determination made by a receiving state pursuant to Article ITI(d) of the
ICPC and this regulation means that the receiving state is making such determination on
the basis of the best evidence available to it in accordance with the requirements of
paragraph 4 (b) of this regulation and does not relieve any custodian or other entity of
the obligation to comply with the laws of the receiving state as promptly after artival in
the receiving state of the child as possible. If it is subsequently determined that the
placement in the receiving state appears to be contrary to the interest of the child, the
sending agency shall arrange to return the child or make an alternative placement as
provided in Article 5(a) of the ICPC.

7. Within 30 days of being notified by the sending state or by the custodian(s) that the
custodian(s) and the child have arrived in the receiving state, the appropriate personnel
of the receiving state shall make an initial contact with the custodian(s) to ascertain
conditions and progress toward compliance with applicable laws and requirements of

the receiving state.
C. Regulation No. 2. Repealed

D. Regulation No. 3. Placements with Parents, Relatives, Non-agency Guardians,
and Non-Family Settings

The following regulation was amended by the AAICPC in May 2001 and was effective July
2,2001:
1. “Placement” as defined in Article II(d) includes the arrangement for the care of a

child in the home of his parent, other relative, or non-agency guardian in a receiving 0
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state when the sending agency is any entity other than a parent, relative, guardian or
non-agency guardian making the arrangement for care as a plan exempt under Article
VIII(a) of the Compact.

2. “Conditions for Placement” as established by Article III apply to any placement as
defined in Article II(d) and Regulations adopted by action of the Association of
Administrators of the Interstate Compact on the Placement of Children.

3. The terms “guardian” and “non-agency guardian” have the same meanings as set
forth in Regulation No. 10 of the Regulations for the ICPC.

4. The term “family free or boarding home™ as used in Article II(d) of the ICPC means
the home of a relative or unrelated individual whether or not the placement recipient
receives compensation for care or maintenance of the child, foster care payments, or
any other payments or reimbursements on account of the child’s being in the home

of the placement recipient.

5. The term “foster care” as used in Article III of the ICPC, except as modified in this
paragraph, means care of a child on a 24-hour a day basis away from the home of the
child’s parent(s). Such care may be by a relative of the child, by a non-related
individual, by a group home, or by a residential facility or any other entity. In
addition, if 24-hour a day care is provided by the child’s parent(s) by reason of a
court-ordered placement (and not by virtue of the parent-child relationship), the cate

1s foster care.

6. (a) Pursuant to Article VIII(a), this Compact does not apply to the sending ot
bringing of a child into a receiving state by the child’s parent, stepparent,
grandparent, adult brother or sister, adult uncle ot aunt, ot the child’s guardian and
leavjng the child with any such relative or non-agency guardian in the receiving state,
provided that such person who brings, sends, or causes a child to be sent or brought
to a receiving state is a person whose full legal right to plan for the child: (1) has
been established by law at a time prior to initiation of the placement arrangement,

and (2) has not been voluntarily terminated, or diminished or severed by the action

or order of any court.
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(b) The Compact does not apply whenever a court transfers the child to a non-
custodial parent with respect to whom the court does not have evidence before it
that such parent is unfit, does not seek such evidence, and does not retain

jurisdiction over the child after the court transfers the child.

Placement of a child requires compliance with the Compact if such placement is with
either of the following:
(a) any relative, person, or entity not identified in Article VIII of the Compact;
ot
(b) any entity not included in the definition of placement as specified in Article
II(d) of the Compact.

If a court or other competent authority invokes the Compact, the court or other
competent authority is obligated to comply with Article V (Retention of Jurisdiction)
of the Compact.

E. Regulation No. 4. Residential Placement

Refer to Section L. C. 4. in this chapter for a summary of this regulation.

F. Regulation No. 5. Central State Compact Office

The following regulation was adopted by the AAICPC in April 1982 and amended and
readopted in April 1999.

It shall be the responsibility of each state party to the Interstate Compact on the
Placement of Children to establish a procedure by which all Compact referrals from
and to the state shall be made through a central state compact office. The Compact
Office shall also be a tesource for inquities into requirements for placements into
the state for children who come under the purview of this Compact. The Compact
Administrator and deputies appointed by the executive head of each state under

Article VII shall be located in this central state compact office.

G. Regulation No. 6. Permission to Place Child: Time Limitations, Reapplication

Refer to Section III. B. 2. in this chapter for a summary of this regulation.
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H. Regulation No. 7. Priority Placement

Refer to Section IIIL. D. in this chapter for a summary of this regulation.
I. Regulation No. 8. Change of Placement Putrpose

This regulation was adopted by the AAICPC in April 2000.

® An ICPC-100B should be prepared and sent in accordance with its accompanying
instructions whenever there is a change of purpose in an existing placement, e.g.,
from foster care to preadoption even though the placement recipient remains the
same. However, when a receiving state or a sending state requests a new ICPC-100A
in such a case, it should be provided by the sending agency and transmitted in

accordance with usual procedures for processing of ICPC-100As.
J. Regulation No. 9. Definition of a Visit
Refer to Section 1. C. 3. in this chapter for a summary of this regulation.
K. Regulation No. 10. Guardians

This regulation was adopted by the AAICPC in April 1999.

1. Guardian Defined.

As used in the ICPC and in this Regulation:

a) “Guardian” means a public or private agency, organization ot institution which
holds a valid and effective appointment from a court of competent jurisdiction to
have custody and control of a child, to plan for the child, and to do all other things
for or on behalf of a child which a patent would have authority and responsibility for
doing by virtue of an unrestricted patent-child relationship. Guardian also means an

individual who is a2 non-agency guardian as defined in subparagraph (b) hereof.

b) “Non-agency guardian” means an individual holding a currently valid appointment
from a court of competent jurisdiction to have all of the authority and responsibility

of a guardian as defined in subparagraph (a) heteof.
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2. Prospective Adoptive Parents Not Guardians. ‘

An individual with whom a child is placed as a preliminary to a possible adoption éannot
be considered a non-agency guardian of the child, for the purpose of determining
applicability of the ICPC to the placement, unless the individual would qualify as a lawful
recipient of a placement of the child without having to comply with the ICPC as
provided in Article VIII (a) thereof.

3. Effect of Guardianship on ICPC Placements.

a) An interstate placement of a child with a non-agency guardian, whose appointment to
the guardianship existed prior to consideration of the making of the placement, is not
subject to the ICPC if the sending agency is the child’s parent, stepparent, grandpatent,

adult brother or sister, or adult uncle or aunt.

b) An appropriate court of the sending agency’s state must continue its jurisdiction over a
non-exempt placement until applicability of the ICPC to the placement is terminated in
accordance with Article V (a) of the ICPC.

4. Permanency Status of Guardianship.

a) A state agency may pursue a guardianship to achieve a permanent placement for a child
in the child welfare system, as required by federal or state law. In the case of a child who
is already placed in a receiving state in compliance with the ICPC, appointment of the
placement recipient as guardian by the sending state court is grounds to terminate the
applicability of the ICPC when the sending and receiving state compact administrators
concur on the termination pursuant to Article V (a). In such an instance, the court which
appointed the guardian may continue its jutisdiction if it is maintainable under another

applicable law.

b) If, subsequent to the making of an interstate placement pursuant to the ICPC, a court
of the receiving state appoints a non-agency guardian for the child, such appointment
shall be construed as a request that the sending agency and the receiving state concur in
the discontinuance of the application of the ICPC to the placement. Upon concurrence

of the sending and receiving states, the sending agency and an appropnate court of the
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sending state shall close the ICPC aspects of the case and the jurisdiction of the sending
agency pursuant to Article V (a) of the ICPC shall be dismissed.

5. Guardian Appointed by Parent.

If the statutes of a jurisdiction so provide, a parent who is chronically ill or near death
may appoint a guardian for his or her children, which guardianship shall take effect on
the death or mental incapacitation of the parent. A non-agency guardian so appointed
shall be deemed a non-agency guardian as that term is used in Article VIII (a) of the
ICPC, provided that such non-agency guardian has all of the powers and
responsibilities that a parent would have by virtue of an unrestricted parent-child
relationship. A placement with a non-agency guardian as described in this paragraph
shall be effective for the purposes of the ICPC without court appointment or
confirmation unless the statute pursuant to which it is made otherwise provides and if
there is compliance with procedures required by the statute. However, the parent must
be physically present in the jurisdiction having the statute at the time that he or she

makes the appointment or expressly submits to jurisdiction of the appointing court.

6. Other Definitions of Guardianship Unaffected.

The definitions of “guardian™ and “non-agency guardian” contained in this regulation
shall not be construed to affect the meaning or applicability of any other definitions of
“guardian” or “non-agency guardian” when employed for purposes or to
circumstances not having a bearing on placements proposed to be made or made

pursuant to the ICPC.

VI. ADDITIONAL INFORMATION ON ICPC PROCEDURES

The APHSA has developed a web site on the ICPC that will be linked with the APSHA
site. The web site can be accessed at http://icpc.aphsa.org. The site contains the ICPC
Articles, Regulations and current AAICPC state contacts. The site will be regularly

updated and information will be added continuously.”

32 For more information, contact APHSA c/o ICPC Secretariat (202) 682-0100.
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CHAPTER II: ICPC CHALLENGES, SOLUTIONS, AND
BEST PRACTICES'

Lack of knowledge about the Compact among judges, attorneys, and caseworkers was
previously discussed as one of the four main weaknesses regarding Compact
implementation.” In Chapter I, we covered the procedures of the ICPC. For those juvenile
and family court judges who perceived the ICPC to consist solely of Regulation 7, there is
now a much greater understanding of the extent and detail of Compact law. Knowledge is a
powerful weapon and the first step in overcoming the challenges of the ICPC. However,

knowledge of Compact law cannot by itself make the compact work effectively and
efficiently.

Because the compact relies on a multi-layered interstate process of communication,
investigation, support, and case monitoring, and because the individuals involved in making
the Compact work have limited resources, efficient operation of the Compact rests on the
willingness of all of the professionals in the child-serving system to work together for the

best interest of every child, even the child that is the “responsibility” of another state.

A 1999 Department of Health and Human Setvices report on the ICPC® found that of the
state Compact Administrators, local agency workers, and judges surveyed:

* six of 10 Compact Administrators were not completely satisfied with the way the

Compact was working;

* six of 10 Compact Administrators believed that the Compact needed improvement;

and

! Substantial portions of this chapter are excerpted from the APHSA Training Manual for Administrators &
Liaisons of the Interstate Compact on the Placement of Children, AAICPC, 2000.

2 Interstate Compact on the Placement of Children: Implementation, Department of Health and Human
Services, Office of Inspector General, June Gibbs Brown, Inspector General, March 1999,
OEI-02-95-00044.

* Ibid.
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* almost half of all respondents felt the Compact process was lengthy and procedures

in their own Compact Offices contributed to delays.

The 2001 survey of juvenile and family court judges completed by the NCJFCJ in
conjunction with the development of this Manual and Instructional Guide found opportunities
for improvement with the Compact. * Across all professionals involved with the ICPC in the
juvenile and family court system, approximately one-third were believed by judges to have
little to no knowledge of the ICPC, and approximately one-third were believed to have only
some knowledge of the ICPC. Only one-third wete believed to be knowledgeable regarding
the ICPC.

Judges reported that ICPC problems included:

* time frames;

® lack of proper documentation and supporting documents;

o difficulties in communication and coordination between states;
® 1ssues of court orders and court jutisdiction; and

° issues of training and knowledge.

In Chapter I, three problem areas were identified that needed to be addressed in this
chapter-expediting time frames overall; expediting relative placements to deal with the
challenges presented by the licensing requirements of ASFA; and using court rules and

standard orders to prevent errors and delays. The purpose of Chapter 11 1s:

* to cover these three areas and many additional areas of the Compact that present

significant challenges for timely and effective implementation, and

* to give suggestions and describe best practices that have been successful in making

the Compact work more efficiently for children.

4 Refer to the Introduction, Section VIII and to Appendix E for more information on the survey and its
results.
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Because problems and dissatisfaction can lead to avoidance of the Compact, this chapter
begins by addressing illegal practices that attempt to evade compliance with the ICPC and

the consequences of such practices.

I. ILLEGAL PRACTICES

This Mannal tecognizes that following Compact law can be a time-consuming process.
Unfortunately, instead of working toward ensuring a timely process, some courts and
agencies ignore Compact law and make illegal placements. In this section, three illegal

practices that violate Compact law are identified, specifically:

® illegal placements;
° attempting to use a visit to evade compliance; and

® inapproptately using guardianship to evade compliance.

A. Illegal Placements

The following situations are illegal placements in violatdon of Articles III and V of the
Compact:

® Violation of Article III(a)—Sending, bringing, or causing a child to be sent or brought
into any other state without complying “with each and every requirement set forth in
[Article IIT of the Compact] and with the applicable laws of the receiving state

governing the placement of children therein.”

¢ Violation of Article ITI(b)—Failure by the sending agency to notify the receiving state

in writing of the proposed placement.

° Violation of Article III(d)—Sending, bringing, ot causing a child to be sent or
brought into the receiving state without obtaining from “the approprate public
authorities [ICPC Office] in the receiving state” a notice “in writing, to the effect

that the proposed placement does not appear to be contrary to the best intetests of
the child.”
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* Violation of Article V(a)—Failure to “retain jursdiction over the child sufficient to 0

determine all matters in relation to the custody, supervision, care, and disposition of
the child that it [the sending agency] would have had if the child had remained in the
sending agency’s state until the child

—is adopted;

—reaches majority;

—becomes self-supporting; or

—is discharged with the concurrence of the appropriate authority

(the ICPC Office) in the receiving state.”
This includes situations in which:

—the child’s social worker recommends dismissal of court jurisdiction of the
child without obtaining the concurrence of the ICPC Office in the receiving
state; and/or

—the court dismisses its jutisdiction of the child unilaterally.

¢ Violaton of Article V(a)—Failure to retain financial responsibility for support and

maintenance of the child during the period of the placement.

B. Attempting to Use a Visit to Evade Compliance

In Chapter I, Section 1. D.(3), the definition of a visit was contrasted to the definition of a
placement. This is an area where courts attempt to evade compliance with the Compact by

calling what is really a placement, a visit.

Since a visit is not a matter to which the ICPC applies, its planning or occutrence does not
call for the involvement of a Compact Administrator. In many of these cases, neither the
Compact Administrator in the sending state nor the receiving state knows anything about

the child(ren) unless and until some sort of trouble arises or until setvices are requested.

When a court allows a child under its jurisdiction to be placed in another state on the

pretense of a visit, when the intent is in fact a placement, not only does the coutt violate the
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law, but also it may place the child at tisk. Because the ICPC procedures have not been
‘ followed, 2 home study has not been completed to determine the appropriateness of the
placement, and setvices that may suppott a successful placement have not been put in place.
It should be noted that there is no legal concept of an “extended visit” under the ICPC. In
some jurisdictions, attorneys provide suggested coutt orders to judges that include “extended

visit” language. When attorneys do this, they are contributing to violation of the ICPC law.
C. Inappropriately Using Guardianship to Evade Compliance

As discussed in Chapter I, Section V.K., interstate placements with guardians can be exempt
from the ICPC in certain circumstances. There have been sufficient instances in which
prospective adoptive parents have been made guardians of the children they propose to
adopt in order to evade compliance with the ICPC that a Secretariat memorandum was
issued on this topic in 1988 and revised in 1998.° The full text of this memorandum is
contained in Appendix N. This memorandum examines the question of the legitimacy of

such appointments and their meaning for the ICPC, compliance issues, and enforcement.

The position taken is that such appointments should be held invalid as a matter of law and
that they do not relieve sending agencies and other parties of the obligation to comply with

and enforce the ICPC. The conclusion to the memorandum states:

It is a customary statement of courts that they will inguire bebind appearances to determine the actual
Jacts and their legal significance. Consequently, a guardian who is one in appearance and name only
should not be sustained. In fact, we submit that the type of guardianship arrangement used to evade the
ICPC is even worse than a deception a’rzd a meaningless form; it is a status which places the prospective
adoptive parents in a conflict of interest situation and is therefore improper for that reason as well.
However, courts will often do nothing about appearances that are inconsistent with reality unless a party
to a proceeding brings them to the court’s attention. If a Compact Administrator or another public
offictal is to enforce compliance with the ICPC, this is likely to mean that, where litigation is necessary,

the enforcing agency will need to point out the existence of the sham guardianship in presenting its case.

‘ > Wendell, Tucker, and Rosenbaum: Memorandum on Guardianship and Attempts to Evade the Interstate
Compact on the Placement of Children, ICPC Secretariat, Revised 1998.
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Who can properly be a guardian of a child going through a placement and adoption situation
will depend on the particular circumstances of the case; however, it is possible to state

certain propositions as applicable rules:

1. If a particular individual is alteady the guardian of the child before there is
any thought of placing the child, the chances are that such a guardian (if an
individual) is within the exempt class under Article VIII. Nevertheless,
special note should be taken of state laws that provide for the Child Welfare
Agency of the State to be the “guardian” of each state ward. This is an
agency guardianship, even though a named individual may appear as the
“guardian.”

2. A “friend of the family” may be a non-agency guardian within the meaning
of Article VIIL In any such case, it is matter of fact as to whether that person
1s really a friend or merely an individual who is found for the purpose and
merely alleged to be 2 “friend of the family.” '

3. The prospective adoptive parents should never be guardians and cannot
propetly serve in that capacity because their role as petitioners to adopt
makes it impossible for them to perform the duties of independent
sutveillance and protector that are the essence of the guardianship function
and responsibility.

D. Consequences of Illegal Placements

The placements described in the previous three sections all represent illegal placements.
Whenever the court makes an illegal placement certain consequences can result. The most
serious consequence, unfortunately, can be to the innocent party—the child who has been
placed illegally. As discussed in the Introduction, when courts place children out-of-state
without following the ICPC, home assessments have not been completed and follow-up

suppotts and services have not been arranged. This sets up the possibility of children being
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placed at physical and emotional risk without adequate services.* When Compact law is
followed and the receiving state approves a home, the receiving state is obligated to also

provide supervision on request.

When children are placed interstate without the ICPC approval, often the new caretaker is
unable to entoll the child in school and may not be able to obtain a medical card. As a result,
a placement that with the proper services could become a permanent home may

unnecessarily disrupt, causing more trauma to the child, yet another move, and another delay

in permanency.

When a receiving state discovers that a child has been illegally residing in the state, it may
determine that the child is in an inappropriate setting that could be injutious to the child. The

receiving state may take the following actions, depending on the circumstances and severity

of the situation:

1. In consultation with the sending state or sending agency, make immediate
arrangements to return the child to the sending state.

2. Refuse to proceed with an adoption.”

¢ Custody of Quincy, 29 Mass. App. Ct. 981, 562 N.E.2d 94 (Mass. App. Ct. 1990) in which child was
placed with a father in violation of the ICPC. After the child began acting out, the child was without
services from the sending state. The receiving state would not offer services unless the child was brought
into care in the receiving state. The court noted that the sending state would have been required to provide
services if authorities had complied with the ICPC. From Court Cases of the Interstate Compact on the
Placement of Children: Briefs & Legal Analysis, page 1-18, APHSA, 2000,

7 In re AM.M., 949 P.2d 1155, 24 Kan. App. 2d 605 (Kan. App. 1997) The court held that failure to
comply with the ICPC was sufficient grounds to revoke consent for an adoption.

In re Adoption/Guardianship NO. 3598 in the Circuit Court for Hartford County, 109 Md. App. 475, 675
A.2d 170 ( Md. Ct. Spec. App. 1996) The court has the discretion to dismiss an independent adoption based
on violations of the ICPC.

Matter of Adoption of Jon K., 141 Misc. 2d 949, 535 N.Y.S.2d 660 (N.Y. Fam. Ct. 1988) The court
rejected making a “best interest” determination when a child had been placed for adoption in violation of
the ICPC. The court rejected granting an adoption until the parties had complied with the ICPC because
“the general welfare of children illegally transported across state lines will be promoted by strict
enforcement of ICPC.”

Adoption of Higginbotham v. Higginbotham, 1981 WL 2942 (Ohio App. 12 Dist. Clermont County
1981) Relatives appealed dismissal of their petition to adopt their niece. Dismissal was upheld based on
violation of the ICPC and lack of notice to the natural mother.

From Court Cases of the ICPC: Briefs & Legal Analysis, page I-7, 1-10, 1-22, 1-28, APHSA, 2000.
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3. Remove the child from the inappropriate setting and place the child in
emergency shelter/foster care in the receiving state while more permanent

plans can be developed and implemented.

4. Determine that the child is not in any danger and notify the sending state or
sending agency that the child can remain in the current setting while a home

study is being completed and compliance can be achieved.

In the first three actions, the harmful consequences to the child are clear and the delay in
permanency for the child is significant. In the last action, the child may be safe and in an
approptiate home, however, such an action is not without consequences. After-the-fact
compliance cannot be construed to mean that the court and all parties who did not object to
the court’s order have violated the law. If the child is Title IV-E eligible, the child welfare
agency faces loss of reimbursement and possible financial sanctions for failure to comply
with ASFA. Courts, child welfare agencies, attoreys, and Compact Administrators, as
explained below, put themselves at significant risk when they knowingly engage in the

practice of “retroactive compliance.”

In addition to potential harm to a child, illegal placements and failure to follow Compact law
can result in consequences to the court and any attorneys involved in the case. These

consequences could include:

1. Appeals filed regarding the court’s illegal action with the decision being overturned
by the appellate court and the court identified as ordering an action in violation of
state law. This not only results in potential embarrassment to the judge but

significantly delays permanency for the child.®

® In Interest of R.R., 156 Wisc. 2d 824, 458 N.W.2d 390 (Table Text in WestLaw), Unpublished
Disposition, 1990 WL 100379 (Wisc. App. 1990) A natural mother appealed an order placing her children
with an out-of-state relative in violation of the ICPC. The court reversed the order and remanded the case
based on violations of the ICPC and other relevant state law. The court noted that “without compliance
with these statutes, the trial court had no authority to send (the children) to Indiana as it did under this
dispositional order.”

In re Eli F., 212 Cal. App.3d 228, 260 Cal. Rptr. 453 (Cal. Ap. 3 Dist., 1989) The court found that proper
remedy for an ICPC violation was to rescind the placement order.
T.W.S. v. Department of Health and Rehabilitative Services, 466 So.2d 387 (Fla. App. 1 Dist. 1985) On
appeal, the court reversed the termination order and ordered the child returned to Florida with Florida
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2. Violations reported to the Judicial Review Committee of the state’s Supreme

Court for corrective action.

3. For any attorneys involved who have recommended action in violation of the
Compact, or not appealed a court’s order that violates the Compact, a report
to the state’s Bar Association for corrective action. Furthermore, if the
attorney is a member of the American Academy of Adoption Attorneys
(AAAA), the violation should also be repotted to that otganization’s Review

Committee.’

4. A sending state court that places a child in violation of Compact law remains
liable for its actions in making an illegal placement.

5. A bhandful of states have enacted criminal offense provisions exptessly for violation
of the ICPC. In other states it appears that provisions in other criminal statutes
could be utilized to address non-compliance with the ICPC.

Department supervision resumed. The court emphasized that the child welfare statutory mandates “must be
taken seriously.” The court continued “to say that we are dismayed at the woeful inattention to statutory
mandates evidenced by the participant’s actions in this cause is an understatement.” Florida statutes
required compliance with the ICPC and the completion of a performance agreement between the
Department and the parents.

Dept. of Health and Rehab. Serv. V. J.M.L., 455 So 571 (Fla. App. 1 Dist. 1984) Trial court erred in
placing children in an out-of-state placement in violation of the ICPC, in ordering the children placed out of
state without the approval of the receiving state, and in relinquishing jurisdiction in violation of the ICPC.

In re Linn, 310 N.C. 151, 312 S.E.2d 648 (N.C. 1984) The North Carolina Supreme Court had vacated a
North Carolina trial court order that had found the ICPC inapplicable to a child placed out-of-state with a
parent. The court found the ICPC inapplicable because the mother was physically present in the courtroom
to relieve the North Carolina Department of Social Services of physical and legal custody. On appeal, the
Supreme Court vacated the lower court’s order and remanded the case for further proceeding in accordance
with the ICPC.

In re John M., 122 N.H. 1120, 454 A.2d 887 (N.H. 1982) Placements were illegal because authorities had
not complied with the ICPC.

From Court Cases of the ICPC: Briefs & Legal Analysis, page I-19, 1-21, I-25, 1-26, 1-27, 1-28, APHSA,
2000.

® Iowa Supreme Court Board of Professional Ethics and Conduct v. Hill, 576 N.W.2d 91; 1998 Iowa Sup.
LEXIS 65 (lowa 1998) Attorney’s license was revoked because of the mishandling of an interstate
adoption. The mishandling included failure to comply with the ICPC.

Matter of Adoption of R.N.L., 913 P.2d 761 (Utah App. 1996) Attorney was sanctioned for not complying
with the ICPC.

State ex. Rel. Oklahoma Bar Ass’n v. Johnson, 863 P.2d 1136 (Okla. 1993) An attorney was suspended for
four months from the practice of law. Included in the charges against the attorney was that the attorney took
no steps to comply with the ICPC when facilitating an adoption.

From Court Cases of the ICPC: Briefs & Legal Analysis, page 1-7, 1-10, 1-15, APHSA, 2000.
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Because there are different ways to interpret the law, a judge may make an order that
she/he believes complies with the law but is later overturned by the appellate court.
To avoid such a situation, judges should become thoroughly familiar with Compact
law and case law involving the Compact so as to minimize the possibility of delaying

a child’s case through an inadvertent violation of the law.

E. A Best Practice to Deal with Unilateral Terminations-Missouri’s Second Chance

Statute

In Chapter I, Section ILB., a practice that violates the ICPC involving unilateral termination
was described. That practice is for a court to make an interstate placemeént, approve the
placement or direct another entity such as a public welfare agency to make it, and then
unilaterally dismiss its junsdiction. This practice is unlawful because none of the

requirements of dismissal or termination have been met, specifically:

¢ the child is adopted;

® reaches majority;

* becomes self-supporting; or

* is discharged with the concurrence of the appropriate authority in the receiving

state.

Whenever a court issues an order, there is generally a window of 30 days from the date of
issuance in which the court can be requested to review its order and make changes, although
the court has no obligation to change its order. After the expiration of the 30-day window,

the court’s order is considered to be final.

In the case of a unilateral termination, it may be that the ICPC Office does not learn of such
action until after the expiration of the 30-day time limit. In such situations, the ICPC Office

is unable to ask the court to comply with Article V of the Compact. In this instance, the
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court and any attorneys involved who have not appealed the court’s action are at risk of
disciplinary action because they have violated the law,"” and the agency has no recourse—

clearly a situation that is not in the best interest of all involved.

Missouri has enacted a statute that allows the public child welfare agency to petition the
court to have the child’s custody returned to the agency, even though it has been more than
30 days since the court issued its order to terminate jurisdiction over the child. The statute is
reprinted below, and is offered as an example of a practice that could be implemented to

ameliorate unilateral termination in violation of the Compact.

Section 211.036. Custody of released child may be retumed to division
of family services, when-

If a child under the age of 18 is released from the custody of the division of
family services and after such release it appeats that it would be in such
child’s best interest to have his custody returned to the division of family
services, the juvenile officer, the division of family services or the child may
petition the court to return custody of such child to the division until the

child is 18 years of age.

II. STRATEGIES TO PREVENT OR DEAL WITH DELAYS IN THE ICPC
PROCESS

In Chapter I, Section III, expected time frames for routine processing of ICPC paperwork
(Patt A), home studies (Part B), non-priority placements (Part C), and Regulation 7 Priority
Placements (Part D) were discussed. By wotking through the steps of the ICPC process and
applying Compact and AAICPC time expectations, the best case scenatio for the length of
time a non-priority ICPC placement will take when the placement does not involve foster
home licensing or pre-adoptive placement is likely to be three months. When the placement
involves foster home licensing or pre-adoptive placement and the home is not already

licensed, the best case scenario for ICPC approval is three to four months. For Regulation 7

10 See Section D of this Chapter.
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Priority Placements, the best case scenario for the length of time it will take to get approval

is 1Y2 months.

This section covers the importance of case tracking systems so that courts and agencies have
a clear picture of individual and aggregate time frames for the ICPC approval process and

best practices that can reduce the time frames for ICPC approval.

A. Case Tracking Systems

As discussed in the RESOURCE GUIDELINES: Improving Court Practice in Child Abuse &
Neglect Cases and the ADOPTION AND PERMANENCY GUIDELINES: Improving Court
Practice in Child Abuse and Neglect Cases:”’

“Courts must understand how they are managing their caseloads in terms of numbers,
timelines and outcomes for neglected and abused children. They must use technology to
cteate management information systems that can ensure compliance with statutory time
limits, track overall compliance with goals, analyze trends and evaluate the effectiveness
of programs and policies. Such systems not only provide important research and
evaluative information to help the court improve outcomes for children, but also provide

information to justify increased resources when needed.”

For ICPC cases, because of the potential for delays inherent in this multi-layered system,
both individual case monitoring and aggregate case time line tracking are essential.

1. Individual case monitoring through court review

In individual cases involving the ICPC, close judicial monitoring is necessary to

identify whether the case is moving according to the time frame expectations

1 Both Guidelines published by the NCJFCJ, Reno, Nevada, RESOURCE GUIDELINES in 1995 and
ADOPTION AND PERMANENCY GUIDELINES in 2000. For copies of these publications, contact (775)
327-5300.
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considered reasonable as described in Chapter I, Section III. A tickler system should

be used to “red flag” the ICPC case at critical points for court review.

If a court’s local agency and state ICPC Administrator have a consistent track record
of timely processing of ICPC paperwork, the court should “red flag” the case for
teview at the point the receiving state should have handed the case to the local
receiving state agency to begin the home study. This will ensure there has been no
delay in reaching this critical point. Once this handoff has occurred, the case should
again be “red flagged” at the point the home study should be completed and the

recommendation made for approval. -

If the court’s local agency and/or state ICPC Administrator do not have a consistent
track record of timely processing of ICPC paperwork, in addition to the time frames
“red flagged” for the receiving state, the court should “red flag” the case for a report
from the local agency within 12 weeks of the court’s order to begin the ICPC
approval process. This will ensure the paperwork has been submitted to the sending
- state ICPC Office, and the sending state ICPC Office has forwarded the material to

the receiving state.

Once the ICPC approves the placement and the placement is completed, the court
should continue to review the case using the time frames described in detail in the
NCJFC] RESOURCE GUIDELINES and ADOPTION AND PERMANENCY
GUIDELINES until one of the conditions for termination has been met and the

court closes the case (see Section L. E. in this chapter).

2. Aggregate case tracking

Aggregate case time line data is also important to use to analyze trends. If set up
propetly, this information enables a court to determine the local agency’s efficiency
in processing ICPC referrals, the sending state ICPC Office’s efficiency, and the
efficiency of various receiving states. Judges can use this information persuasively in

making a case for the need for improvement by proving that a problem is not an
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isolated case but a trend over a number of cases. Courts can also use the information

to identify states where frequent interstate placements are made and where border
state agreements or relationship development would assist in making the ICPC
ptrocess more timely (see the next two sections for more information on border state

agreements and relationship development).

APHSA and the ICPC Secretariat have developed a database that can be used by all
states to track interstate placements. This system will be available to all interested
states in the summer of 2001." This system will make it possible for states to identify
placement delays and their causes so that they can facilitate remedial action. This
system can be tailored to meet each state’s individual requirements and will be
available to all State Compact Administrators at no cost. Juvenile and family court
judges should be aware that this data tracking system is available to the state ICPC
Administrator.

B. Best Practices to Decrease the Length of Time for ICPC Approval in All
Types of ICPC Cases

1. Ensuring that the completion of court orders does not delay the process

Ideally, courts should be able to produce signed and certified orders of the court at
the end of each hearing so that parties leave the hearing with written, signed orders
in hand. Where the court’s order must be generated after the hearing is complete and
mailed to parties, judges should require prioritization of typing coutt orders
involving the initiation of ICPC placement approval. These orders should be
prepared, signed, certified, and either delivered by same-day inter-departmental mail
or faxed to the local agency within 24 hours of the hearing at which it was
determined the ICPC approval request was to be initiated. If faxed, onginal orders
should follow immediately.

12 For more information, contact APHSA c/o ICPC Secretariat (202) 682-0100.
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2. Using fax and overnight mail

Regulation 7 Priority Placements require that materials being sent from agency to
agency use fax or overnight mail. Non-priority placements do not require this
expedited method, but in the best interest of children, in order to reduce an already
lengthy time delay for ICPC cases, sending and receiving _agencies should be willing

to use these methods and to accept faxed documents until approval has been

granted.

There are certain instances where original documents are important for the receiving
state; however, unless the receiving state approves the placement, whether they have
faxed or original copies is really a moot point. If the placement is approved, original
copies can be sent by overnight mail at that time.

Using these expedited methods of transmitting materials can reduce the time frame
in a non-prorty placement approval by two weeks. Faxing copies incurs no
additional expense as courts and local and state child welfare agencies routinely
possess the ability to fax. The use of overnight mail, which is expensive, can be
limited to one instance per case, specifically gffer approval has been received to

provide original documentation.

Since the use of fax and overnight mail can reduce waiting time for a child, judges
should require in their court orders initiating the ICPC placement approval process
that the interagency transmittal of written information at local and state levels must

be by the most expeditious method available.
3. Using concurrent transmittals of requests to expedite the ICPC process

In 1996, a joint committee consisting of representatives from the NCJFC], the
National Association of Public Child Welfare Administrators (NAPCWA) and the
AAICPC was convened. Their charge was to eliminate delays in the placement of
children in appropriate family homes across state lines and to simplify the ICPC
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process while making the process user friendly. This joint committee was convened

as a result of the recognition of broad dissatisfaction over delays in the ICPC ‘

process. These delays denied children the opportunity to achieve timely stability and
permanency duﬂng a period when they are traumatized by the movement and

experiences that brought them into the child welfare system.

One of the recommendations from the report of this joint committee” was to allow
simultaneous receipt of interstate requests at both the state ICPC Office and the
local office. This would require that state offices have the names and telephone
numbers of local office supervisors in otder to facilitate such communication. This
method has the potential to reduce the time frames of the process by more than one

week.

Judges should advocate for these efficiencies in their joint ICPC training and
improvement committees. If this practice is not implemented in spite of these

efforts, judges should include in their court orders initiating the ICPC approval

process a requirement for concurrent transmittals of requests.

It is important to note that if agencies combine the use of fax and overnight mail,
and concurrent transmittals, the length of time the non-priority ICPC approval

process requires can be reduced by almost one month.

4. Enhanced communication to quickly identify and resolve delays

The joint committee also recommended opening up direct lines of communication
between the sending and receiving state local supetvisors, as opposed to requiring
that all communication travel through both state ICPC Offices. This does not mean
to suggest that state offices are skirted in making the formal approval request. It does
recommend that for questions, verificaion of information, and resoutce

identification, ditect communication between local workers both before the official

B ICPC Final Report of the Joint Committee on ICPC Improvement, ICPC Regulation No. 7 and
Recommendations, December 1996.
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referral is made and during the official referral process as the most efficient process.

Judges should expect such practices to occur in their jurisdictions.

Another recommendation of the joint committee was to use the UCCJA/UCCJEA
as a model for judge-to-judge communication to deal with delays and problems in
ICPC cases. When determination of jurisdiction is a question in the juvenile court at
the time a complaint is filed (see Chapter 1, Section 1. D. 10) it i1s accepted practice
for the judge where the complaint was filed to pick up the telephone and call another
judge who may have ongoing jurisdiction over the child through another matter. The
two judges discuss the situation and make a detetmination as to which court should

propetly hear the matter.

In ICPC cases when there has been an undue delay in obtaining a home study or in
any other problem situation, unless state statutes and/or Judicial Conduct Codes of
Ethics specifically forbid such communication (see Introduction, Section VII. D on
Ex Parte Communication) it is recommended that the same method of judge-to-
judge communication occut in order to determine if the judge in the receiving state

county can assist in determining what is causing the problem and assist in a solution.

Judge-tojudge communication will not only promote close working relationships among judges in
different jurisdictions, but also can lead to greater understanding and appreciation of local

working condstions as well as create opportunities fo resolve roadblocks.”

5. Judges directly communicating with state ICPC Administrators regarding
delays

The joint committee on ICPC improvement recommends that judges directly contact
the Compact Administrator who actually processes the ICPC tequests to obtain
information on ICPC cases. The Compact Administrator should have information
readily available that identifies the date the ICPC Administrator received the request

from the local worker, the date the request was sent to the receiving state, and the
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dates that notices were sent to the receiving state requesting the status of the home .

study.

When judges have difficulty obtaining information on delays, several states have
reported success in subpoenaing state ICPC personnel when a propetly initiated
ICPC approval request is not moving through the approval process in a reasonable
time frame. If the delay is at the sending state level, the state ICPC Office has the
direct ability to positively impact the problem. Even if the delay is at the receiving
state level, courts report that the impact of the subpoena on their state administrator

has a significant impact on the cooperativeness of petsonnel in the receiving state.

Before considering such an action, however, courts must make sure that they have
followed all requirements of Compact law, must understand what time frames atre
reasonable to expect as described in Chapter I, and must have attempted to resolve

the problem through direct contact.

6. Using judicial leadership to influence the local and state child protection

agency to implement recommended practices to expedite ICPC requests”

One of the primary reasons for the delays in processing ICPC requests is because in
many local and state child welfare offices, ICPC requests are considered workload to
be attended to as time permits. Local child welfare service cases are given first
priority. In some instances, ICPC requests may be assigned to the newest staff due to
this sense of lower urgency and importance. The AAICPC recognizes that this
mindset must be changed because interstate placements involve children who, in
most cases, have already been waiting weeks for home studies. These children may
be in temporary emergency shelters pending the outcome of the ICPC request, and

even processing their case in the order received at the local office may be unfair.

14 .

Ibid.
15 Excerpted in part from ICPC Final Report of the Joint Committee on ICPC Improvement, ICPC
Regulation No. 7 and Recommendations, December 1996.
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State public child welfare administrators generally have the ability to raise the priority
for processing ICPC requests in the total workload. They can promote ptioritization
on the basis of the individual case circumstances, degree of risk, etc., as is common

local practice.

A best practice that has been successful in several locations throughout the country
is to assign a dedicated worker or unit to handle all incoming interstate cases in a
local office or area. This method has many positive attributes, such as allowing a
worker to specialize in these cases and become experienced in the rules and
regulations of the ICPC. Dedicated workers ot units are able to adjust schedules to
accommodate emergency requests and develop standard approaches to describe

family situations that can assist in rapidly preparing written home studies.®

If judges experience difficulty in the timely processing of ICPC cases within local and
state agencies, they can use judicial leadership to encourage collaborative
relationships. These relationships can lead to formation of improvement committees
to advocate adoption of improved practices by local and state agencies. Judges
should review their respective state Judicial Conduct Codes of Ethics, Judicial
Advisory Opinions, and any court decisions interpreting those state Judicial Conduct
Codes of Ethics as to the propriety of membership on Improvement Committees.

See Introduction, Section II on Judicial Leadership.

C. Best Practices to Decrease the Length of Time for ICPC Approval in
Specialized ICPC Cases

1. Reducing the waiting period prior to placement for relative placements
where Title IV-E board payments are required

As previously discussed in Chapter I, Section III. C. 2., ASFA regulations now

require that to receive reimbursement for board payments for a Title IV-E child, the

full licensure process that the agency uses for a non-relative foster home must be
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completed for the relative. This requitement can significantly extend the amount of

time required to obtain ICPC approval of a placement if the relative home is not
already licensed as a foster home or pre-adoptive home. In the past, state policies
have allowed for less stringent approval processes for subsidized placements with
relatives. Recent ASFA regulations remove this as an option. Since most interstate
placements involve placement with relatives, and since most of these placements
must be subsidized through foster care board payments, a significant number of
ICPC placements will require the relative to complete the same training and other
licensing reqlﬁrements as any foster parent. This process, as described in Chapter I,
Section III, can delay the placement of a child with a relative from two to three

months.

If financial and/or medical assistance needs on behalf of a child fall into one of the
following categories, and the receiving state’s laws do not indicate otherwise, the case

does not fall under the requirement of licensure because Title IV-E funds are not

involved. Specifically:

® no financial assistance is required in support of the child;

¢ financial assistance is provided through state funding sources;

° financial assistance is provided through Temporary Assistance for Needy
Families (TANF) funding;

° medical assistance is provided through a method that does not use Title IV-E
funding; or

© any other non-Title IV-E funding is used for assistance.

This opens up some possible ICPC approval alternatives when the ICPC request is
for placement with a relative who must become licensed as a foster parent. One
option is that the relative agree to forego payment on a Zemporary basis. If this 1s
possible, the receiving state could indicate its approval of the home and immediately

begin the licensing process. The child could be placed in the home while the

16 For more information, contact APHSA c/o ICPC Secretariat (202) 682 — 0100.
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licensing process proceeds without foster home board payments. This would provide
motivation for the relative to complete those parts of the licensing process under the
relative’s control as soon as possible. At the point the licensing process is complete,

Title IV-E foster care board payments could be initiated.

Another alternative, if the relative is unable to forego payment until the licensing
process is completed, is for the sending state to identify a non-Title IV-E funding
source for board payments, or bridge payment, until the home is licensed. The bridge
payment could incorporate a built-in incentive to the relative to ensure that the
relative is moving as quickly as possible to expedite the licensing process. At the
point the home is licensed, the ASFA requirement would be met, the Title IV-E
subsidy could again be used for financial maintenance of the placement, and the
bridge payment would terminate.

2. Using border state agreements to reduce time frames for ICPC approval

For jurisdictions that routinely place children in neighboring state jurisdictions,
border state agreements can be created to alleviate delays in obtaining ICPC
approvals. Border state agreements are often used to allow the sending state social
worker to conduct the home study in the receiving state. When used for this
purpose, border state agreements generally acknowledge that it is the primary
responsibility of the receiving state to conduct the home study when approval has
been requested through the ICPC for an interstate placement. They also
acknowledge, however, that extenuating circumstances may justify the home study

being performed by personnel from the sending state.

When the local agency of the sending state lies geographically close to the proposed
interstate placement location, the sending state local agency worker can save
significant time by conducting the home study because the agency wotker is already
knowledgeable of the child’s circumstances and needs. It can also be assumed that

the sending state local agency has a higher level of motivation than the receiving state
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local agency worker to complete the home study as soon as possible. A sample

border state agreement between Kansas and Missouri is included in Appendix O.

Unfortunately, few states have taken advantage of border state agreements. It has
been suggested that part of the reason may be that some ICPC Administrators do
not believe they have the authority to initiate such discussions with judges or agency
heads. This perceived barrier reinforces the importance of judges reviewing not only
the interstate placement data from their jurisdiction (see Section A.2. in this chapter
on Aggregate Case Tracking), but also the data from the entire state to identify if there
ate bordering states that are frequently used for the interstate placement of their

state’s children.

If there are states where such placements are occurring with some frequency, the
judge should determine if a border state agreement exists. If it does, the judge should
get a copy of the agreement and make sure its provisions are undetstood by court

personnel. If an agreement does not exist, judges should take a leadership role in

raising the issue with the child welfare agency director to help -ensure that such an

agreement is developed.

It is important to note that border state agreements need not be limited in content to
home studies, to court involved cases, to Regulation 7 Placements, or even to ICPC
issues. Some states (Le., North and South Carolina, and Missouri and Kansas) use
border state agreements to address shared use of emergency and other residential
facilities. Border state agteements can be used for anmy subject that can benefit from

increased cooperative use of resources between states.
3. Contracting with private agencies to conduct home studies to reduce delays
When the court is informed that the receiving state, due to exigent circumstances, is

unable to complete 2 home study within the recommended time frame, judges

should first identify whether a border state agteement applies to the situation, and if

it does, the judge should expect the sending agency child welfare worker to
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immediately begin the home study. When a border agteement is not in place, or
when sending state resources are not sufficient to meet the expected time frame, the
judge should attempt to determine if there is a private agency with which the sending
or receiving state can contract to complete the home study in the expected time

frame.

The Final Report of the Joint Committee on ICPC Improvement ' has recommended that
local agencies expand their list of available resoutces for performing a home study
and post-placement supetvision in order to achieve timely processing of ICPC

requests. A summary of points made in this report include:

* Although some states or local offices have strict policies that allow only
their staff to perform home studies and post-placement supetvision, if
such policies contribute to a delay in getting a child placed, other

alternatives need to be considered,

® One reason for resistance to other alternatives is the concern the agency
does not want to supervise a placement that it would not have approved
had it conducted the home study. Variations in petrception do exist
among workers doing home studies; however, the likelihood of
inconsistency befween agencies is not significantly different than the

likelihood of inconsistency within one agency.

® Licensed child-placing agencies exist in all states, and most are routinely
involved in completing home studies for foster or adoptive placement of
children. There shouid not be any artificial barriers or restrictions to utilizing
private sector licensed agencies to perform home studies and/or to
provide supervision if the public agency resources cannot meet

reasonable time frames due to resource issues.

7 ICPC Final Report of the Joint Committee on ICPC Improvement, ICPC Regulation No. 7 and
Recommendations, December 1996. Participants included NCIFCJ, AAICPC, and NAPCWA.
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Fees for these services should be paid by either the sending or receiving
agency, depending on which agency does not have the resource to
respond in a timely fashion. If the agency tracks fees paid for this
purpose, the agency can determine the cost-effectiveness of continuing

to contract with private agencies as opposed to increasing agency staff.

Another argument against the practice of contracting with private
agencies is that the receiving agency does not want multiple caseworkers
mvolved in the process. This argument falters because agency practice
often has the home study and the follow-up supervision performed by
different units within an agency. Even if this is not the case, routine staff
turnover or temporary unavailability of a worker often produces

involvement of one or more staff within a single agency.

In addition to private, licensed child placement agencies, licensed or
certified professional social workets, or any other individual meeting state
standards should be considered as a resource to conduct home studies.
These professionals should be considered fully qualified if they meet the
standards of the state in which they practice. Fees for these services
should be paid by either the sending or receiving agency, depending on

which agency does not have the resource to respond in a timely fashion.

In some instances, courts and agencies should allow parents or relatives
to obtain and pay for their own home study by a licensed provider, if the

home study meets established standards.

In some instances, it makes sound fiscal sense for the sending agency to
pay for a home study by a private agency or individual in the receiving
state if the receiving state convincingly concludes that no other
alternative is available to them other than delaying the placement of the
child. This option may make fiscal sense when the child is going to a
placement with a parent or relative at no cost or at a reduced cost from

the placement the child must wait in while the interstate placement is
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approved. If the sending agency can use a private provider to obtain a
home study significantly sooner than waiting for the local agency of the
receiving state, the placement can occur soonet, not only benefiting the

child but also fiscally benefiting the sending agency.

4. How mediation and family conferencing can be used to reduce ICPC
delays

The court in El Paso, Texas, reports successful reductions in the amount of time the
ICPC approval process takes by using mediation and family conferencing as a tool to

do initial screening of a potential out-of-state relative placement. **

All relatives are identified immediately after an abused or neglected child is removed
from the parental home. The relatives are contacted to discuss their willingness to be
a part of the placement plan for the child. If an out-of-state relative indicates a
serious interest, preliminary checks of criminal and abuse history are completed. If
the checks are acceptable, the relatives are invited to attend either a mediation or

family group conference, and travel costs, if needed, are covered.”

The mediation or family group conference enables the potential out-of-state relatives
to show their sincere interest by attending the meeting and allows them to meet the
child and talk to the parents and foster parents. They also talk to the caseworker who
completes a psychosocial evaluation. The child’s attorney, CASA, and any other
party also have the ability to meet the relative. The caseworker can explain firsthand
the ICPC process and how the relative can help expedite the home study once the
ICPC referral is made. The relative is available to appear in court to assist the court

in determining the appropriateness of the child’s placement with the family.

8 Information provided by Judge Patricia A. Macias.

' In jurisdictions that routinely use mediation and family conferencing, budgets are set aside for expenses
such as transportation, lodging, and other costs related to bringing the family together to participate in the
mediation or family conference. These dollars are usually in the child welfare budget but may be in the
court budget if the court is operating the mediation program.
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Once the coutt has approved initiating the ICPC approval process for the relative, all

of the information obtained about the out-of-state relative through the mediation or
family conferencing process is included in the ICPC referral. In addition, informal
contact is made between the sending state local caseworker and the receiving state

local caseworker.

As the formal ICPC process proceeds, the relative remains involved in the case, e.g.,
attends court heatings via telephone, maintains telephone and written contact with
the child through the foster parents, and receives all court documents. At the point
the ICPC approves the placement, everything is in place and the child and relative
have already begun theit relationship. Because of the involvement of the relative and
the local and out-of-state casewotkers from the beginning of the process, the ICPC
approval moves forward more quickly than would usually be the case, in large part

due to the active participation of the relative as a team member.

5. Using form court orders in Regulation 7 Priority Placement cases to

ensure that all necessary items are included

As exphained in Chapter 1, Section III. D, use of Regulation 7 to identify a priority
placement requires a court order that details the circumstances that make the case a
ptiority placement. Specifically, to be a priority placement, the request for placement
cannot be for licensed or approved foster family care or adoption and the request for
placement cannot be for a child that is alteady in the receiving state in violation of
the ICPC. In addition, the proposed placement recipient must be a parent, stepparent,
grandparent, adult brother or sister, adult uncle or aunt, or guardian, and the child
must be under two years of age, ot in an emergency placement, or the court must
find the child has spent substantial time in the home of the proposed placement, or
the receiving state has had a completed referral for over 30 days and no decision has

been made.

If the court does not carefully draft the court entry so that it properly identifies that
the case falls within the definition of a priority, the ICPC Administrator will be
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required to send the case back to the court for clarification. This causes significant

. delay.

A way to avoid errors in drafting the court entry is to use a form entry. Form entries
ensure that all required language is covered. An example of a court rule and sample

court order can be found in Appendix L.

ITII. HOW TO AVOID DISRUPTION WHEN A FOSTER PARENT MOVES TO
ANOTHER STATE

Regulation No. 1: Consersion of Intrastate Placement into Interstate Placement; Relocation of Family
Units * was implemented to ensure that foster children could move to a different state with
their foster parents, when appropriate, without the placement being disrupted while the

foster parents acquired licensure in the new state of residence.

The following example illustrates this situation:

. The H. foster family is presently caring for three siblings: Max, age 6, Nate, age 5, and Hagel, age 3.
The children have been in the H. foster home for a year. They were removed from their mother’s care due
to substantiated physical abuse and lack of parental care and supervision. The children’s mother has a
long history of alcohol abuse and illegal drug use. She is resistant to therapy or treatment. Her visits with
ber children are sporadic (four one-hour visits in 17 months and no contact during the last four montbs)

and her few visits demonstrate she has little insight regarding appropriate parenting skills.

The father of Max and Nate has not seen bis children for over four years. His whereabouts are
unknown. Hazel's alleged father has never seen his daughter because be left the relationship with
Hazel's mother during the pregnancy.

The H. family is moving from Former State to New State due to a change in employment. They want to
keep the children together and want to adopt the children if and when the children are free for adoption.
Al three children refer to Mr. and Mrs. H. as “Dad” and “Mom.” Max excpresses bis desire to “live
with Mom and Dad forever” and stay with his brother and sister.

. % See Chapter 1, Section V. B. for full text.
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The worker agrees that the family should move with the children to New State. The court has given its

approval for the children to remain in the foster home and will allow the children to move to New State.

Clearly this would not be in the children’s best interest. With Regulation 1, the children can

move with the foster parents.

Sometimes these situations are not quite so clear. Prior to the court determining how to
comply with the ICPC in these cases, the court must have the answers to the following key
questions in order to determine whether the foster children should move with the foster

parents:
* Isitin the best interest of the child(ren) to remain with the foster parents?

* Do the foster parents want to keep the child(ten) in their home even though moving to

another state?

* Does the child(ren) want to remain with the foster parents (assuming the child is age

appropriate to make such a declaration)?

* How will the child(ren)’s move to another state affect the child(ten)’s birth and/ot
extended family?

¢ If the child is a member of a sibling group, and the sibling group is not placed together,
what plans can be implemented that will allow the child to maintain contact with

siblings (assuming such contacts are considered beneficial to all parties)?

When the court has determined that the foster child(ten) should move to another state with
the foster parents, the appropriate Regulation 1 protocol depends on whether there is more

or less than 45 days’ advance notice of the move.

When there is more than 45 days’ advance notice, the normal ICPC protocol is initiated, and
the information accompanying the packet must make it specific and clear that the relocation

of a family unit is involved and the family does not yet reside in the receiving state. If there is
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less than 45 days’ notice, the sending state requests the receiving state to expedite the referral
so that it is handled within the time frame remaining before the family arrives in the
receiving state. This assumes that the sending state has handled its end of the referral in a
prompt manner. Both instances assume that the foster family has identified either a

temporary or permanent place of residence in the new state.

In both instances, when the family holds a current foster home license with the sending
state, the receiving state is expected to give effect to the license as sufficient to support a
determination of qualification unless there is substantial evidence to the contrary. It is also
expected that the proposed telocation will be promptly approved unless the receiving
Compact Administrator finds that the child’s needs cannot be met under the citcumstances

of the proposed relocation.

Once the family has moved, the receiving state is expected to make initial contact within 30

days and, if required by receiving state laws, to initiate its own foster home licensing process.

IV. HOW TO DEAL WITH A YOUTH WHO HAS RUN AWAY FROM AN
APPROVED ICPC PLACEMENT*

The ICPC does not address the issue of childten who have been placed across state lines
through ICPC procedures and subsequently run away from the home of the caregiver in the
receiving state. The Interstate Compact on Juveniles (ICJ), however, is a multi-state
agreement that provides the procedural means to regulate the movement across state lines of
juveniles who are under court supetvision. All 50 states, the District of Columbia, the Virgin
Islands, and Guam are members of the IC]J.

The ICJ provides for the monitoring and/or return of any juvenile who:

® has run away from home without the consent of a parent or legal guardian;

¢ is placed on probation or parole and wants to reside in another state;

! Bxcerpted in part from the OJIDP web site [http://www.ojjdp-ncjrs.org/pubs/fact.html], Fact Sheet on the
ICJ by Christopher Hollaway, September 2000.
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* has absconded from probation or patole ot escaped from an institution and

is located in another state;
® requires institutional care and specialized setvices in another state; or

* has a pending court proceeding as an alleged delinquent, neglected, or

dependent juvenile and runs away to another state.

Consequently, if a child under the jurisdiction of the court has been placed in another state
through the ICPC and runs away, the ICJ provides procedures to bring about the return of
the child from the receiving state to the sending state, or the return of a child from a third
state to the receiving state. In some states, the IC] is administered by the same staff who
administer the ICPC. In other states, there are two separate persons responsible for these

two Compacts.

Under the ICJ, a “juvenile” means any person who is 2 minor under the law of the state of
residence of the parent, guardian, person, or agency entitled to the legal custody of such

minor. All states use age 18 as the age of majority except the following: -

Alabama —age 19

Colorado  —age 18 under children’s code; otherwise age 21

Mississippi  — age 21

Nebraska  —age 19

Ohio —age 18 unless mentally or physically handicapped, and then age 21
Wyoming  —age 19

Most states allow the juvenile or family court to extend its jurisdiction to age 21 whenever
necessary for a child’s protection. Whenever the court exercises this option, age of majority
is extended to age 21. It should be noted that a minor is considered to be legally
emancipated upon marriage without regard to age at time of marriage, provided the mattiage

is recognized as valid within the state where it occurred.

Whenever a child has been placed into a receiving state through the ICPC and the child runs
away, the child may be returned to the sending state through the ICJ, subject to vatious
circumstances. The following are three examples of how to handle the case of a child who

has run from the receiving state:

Chapter II: ICPC Challenges, Solutions, and Best Practices 111



The Interstate Compact on the Placement of Children: A Manual and Instructional Guide for Juvenile and Family Conrt Judges

Example 1: If the child voluntarily agrees to return to the sending state, the court that has
jurisdiction over the child will be requested fo issue an order for the return of the child at the expense
of the sending agency (refer to Article IV'(b) of the IC]). The court’s order should be sent via fax to
the local law enforcement agency where the child is located with a request to pick up the child. The
sending agency is responsible for determining how and when the child will be returned. ‘This

information is to be shared with the local law enforcement agency that will pick up the child.

If it is necessary for the child to change planes, airport surveillance may be available. This

action requires a minimum of 24 to 48 hours advance notice.

Example 2: If the child does not voluntarily agree to be returned to the sending state, a petition
may be filed in the court that has jurisdiction over the child with a request the court issue a
requisition for the return of the child to the sending state. If the court sustains the petition, the court

will issue a requisition order.

The subsequent procedures identified above in Example 1 should be followed with regard to
sending the court order by fax to the local law enforcement agency where the child is located.

Example 3: If the child has committed a criminal act or is suspected of committing a criminal
offence or act of juvenile delinguency in the receiving state, the child shall not be returned to the
sending state until the child has b