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Introduction
The Joaint Comhittee on Criminal Defense Services was estab-
lished in 1974, pursuant to a resolution of the Judicial Conference
of the District of Columbia Circuit (set forth in Appendix A), to
take a fresh look at the entire system for providing defense ser-
vices to indigents accused of crimes in the District of Columbia.
The Committee iz a joint committee of the Judicial Conference
and the District of Columbia Bar (Unified). Its membership is a
cross section of the private bar of the District of Columbia; it
has functioned with the assistance of advisory panels drawn from
the United States Attorneys Office and the Public Defenser Service;
and it was able to hire a professional staff as a resuit of a Qrant
from the Law Enforcement Assistance Administration and the District
of Columbia Bar (Unified). Out basic inquiry throughout the study
has been: What are the essential elements of a system which will
ensure that defendants who cannot afford to retain their own coun-
gg] are accorded full protection of their rights to the effective
assistance of counsel under the Sixth Amendment?
The Criminal Justice Act (CJA) funding crisis in 1974, the
resulting flurry of legislative and judicial activity to respond
to this crisis, and the enactment on September 3, 1974 of interim
legislation to fund CJA representation in the local courts have all
combined to raise fundamental questions about the future of the
criminal justice system in the District of Columbia. In particu-

lar, questions about the role of the Public Defender Service (PDS)

v
and the private bar, the appropriateness of judicial control over
appointments and compensation of defense counsel, and the quality
of representation accorded to indigent defendants reauire answers.
In conductina our inquiry, we have sought to explore all
aspects of the system bearing on the basic question before us. Thus
we have examined closely the financial, administrative, and ethical
prob1em§ inherent in judicial control over counsel appointed pursu-
ant to the federal and local Criminal Justice Acts. The Committee
staff has conducted extensive personal interviews with both
Superior Court and United States District Court Judges, court per-
sonnel, Public Defender Service attorneys, CJA practitioners, non-
volunteer lawyers appointed to criminal cases, law school clinic
directors, and prosecutors in order to obtain a comprehensive,
integrated view of the criminal defense system and its problems.
Throughout, we have compared our findings with genera]1y-accepted
standards for effective representation, notably the A.B.A. Standards

for Criminal Justice set forth in The Prosecution Function and the

Defense Function and providing Defense Services, the National Legal

Aid and Defenders Association's Standards for Defender Services,

Tentative Draft, authorized for use in 1974-75, and the court
decisions in this Circuit and elsewhere. The recommendations sum-

marized at the outset of this report are the result.

We believe that our findings and recommendations can serve as

a blueprint for making essential changes in the present system for

providing criminal defense services. Some of our recommendations
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can be implemented in the short term by judicial or administrative 1
SUMMARY_OF RECOMMENDATIONS

actions, but most call for substantia) changes in existing Jegisla-

tion, In fact, we : .
are persuaded that nothing less than a compete Establishment of a District of Columbia Defender Agency

Rec. 1.1. THE COMMITTEE RECOMMENDS THE ESTABLISHMENT OF A
DISTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER, AS
SEPARATE DIVISIONS, THE APPOINTED CQUNSEL PROGRAM UNDER
THE CRIMINAL JUSTICE ACTS FOR BOTH THE LOCAL AND FEDERAL
COURTS AND THE EXISTING PUBLIC DEFENDER SERVICE.

overhaul and reorientation of the present system will be adequate to
secure the kind of effective representation which is mandated by the
Constitution and our nation's commitment to equal justice under law

Rec. 1.2. THE COMMITTEE RECOMMENDS THAT THE D.C. DEFENDER
AGENCY BE GOVERNED BY AT LEAST AN 11 MEMBER BOARD OF
TRUSTEES INDEPENDENT OF THE COURTS.

Rec. 1.3. THE BOARD OF TRUSTEES WOULD BE RESPONSIBLE FOR
MAKING POLICY FOR THE AGENCY, HIRING THE EXECUTIVE
DIRECTOR, AND SERVING AS FINAL ADMINISTRATIVE ARBITER
OF GRIEVANCES AND COMPLAINTS BY APPOINTED COUNSEL AND

DEFENDANTS.

Utilization of Non-Volunteer Counsel

Rec. 2.1. THE COMMITTEE RECOMMENDS THAT ALL PRACTICING
MEMBERS OF THE DISTRICT OF COLUMBIA BAR WHO ARE NOT
GOVERNMENT EMPLOYEES OR REGULAR PRACTITIONERS UNDER
THE CRIMINAL JUSTICE ACTS BE APPOINTED TGO REPRESENT
AT LEAST ONE INDIGENT DEFENDANT OR RESPONDENT PER YEAR.

Rec. 2.2. THE COMMITTEE RECOMMENDS THE COMPILATION OF A
COMPREHENSIVE LIST OF ALL ATTORNEYS AVAILABLE FOR
APPOINTMENT; IT RECOMMENDS THE ADOPTION OF A RATING
SYSTEM BASED ON ATTORNEYS' TRIAL EXPERIENCE; IT RECOM-
MENDS THE ADOPTION OF AN EQUITABLE ROTATION SYSTEM TO
ENSURE THAT NO NON-VOLUNTARY AYTORNEY IS APPOINTED TO
MORE CASES PER YEAR THAN ANY OTHER; AND IT RECOMMENDS
COMPENSATION TO ALL SUCH ATTORNEYS APPOINTED UNDER THE

CRIMINAL JUSTICE ACT.

Inclusion of Law School Clinics in the CJA Budget

Rec. 3.0. CLINICAL PROGRAMS HAVE BECOME AN INTEGRAL PART QF
THE CRIMINAL JUSTICE SYSTEM IN THE DISTRICT OF COLUMBIA.
THE COMMITTEE THEREFORE RECOMMENDS THAT THESE PROGRAMS
BE FUNDED AT LEAST IN PART, UNDER THE D.C. CRIMINAL

JUSTICE ACT.

s L et n bt b
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Increasing CJA Appropriations and Raising Levels of Compensation

Rec. 4.1. APPROPRIATIONS FOR THE D.C. CRIMINAL JUSTICE ACT
MUST BE INCREASED TO ENSURE THAT ATTORNEYS ARE ADEQUATELY
COMPENSATED AND THAT DEFENDANTS RECEIVE EFFECTIVE REPRE-
SENTATION. THE COMMITTEE STRONGLY SUPPORTS THE EFFORTS
OF THE JOINT COMMITTEE ON JUDICIAL ADMINISTRATION OF
SUPERIOR COURT AND THE D.C. COURT OF APPEALS TO OBTAIN
INCREASED FUNDING. ¥

Rec. 4.2. COVERAGE OF THE D.C. CRIMINAL JUSTICE ACT SHOULD BE
EXPANDED TO INCLUDE COMPENSATION TO COUNSEL REPRESENTING
INDIGENTS ACCUSED OF ALL PETTY OFFENSES IN WHICH THE
APPOINTMENT OF COUNSEL IS CONSTITUTIONALLY REQUIRED.

Rec. 4.3. THE RATE OF COMPENSATION UNDER BOTH THE LOCAL AND
FEDERAL CRIMINAL JUSTICE ACTS SHOULD BE RAISED TO NOT LESS
THAN $40 AN HOUR FOR BOTH IN-COURT AND OUT-OF-COURT TIME.

Rec. 4.4. COUNSEL SHOULD BE COMPENSATED FOR WORK PERFORMED IN
- ANY ASSIGNED CJA CASE, WHETHER OR NOT CHARGES ARE FILED.

Rec. 4.5. THE STATUTORY MAXIMUM COMPENSATION FOR MISDEMEANOR
AND FELONY CASES SHOULD BE RAISED TO $800 AND $1600,
RESPECTIVELY.

Rec. 4.6. THE MAXIMUM COMPENSATION FOR REPRESENTATION IN
POST-TRIAL MATTERS SHOULD BE RAISED FROM $250 TO $800
IF THE UNDERLYING CASE WAS A MISDEMEANOR AND TO $1600
IF THE UNDERLYING CASE WAS A FELONY.

Rec. 4.7. 1IN ANY CASE WHERE A DEFENDANT MUST PAY A CONTRI-
BUTION TOWARD HIS DEFENSE, SUCH CONTRIBUTION SHOULD BE
KééBC$NTO THE REGISTRY OF THE PROPOSED D.C. DEFENDER

Rec. 4.8. THE $18,000 ANNUAL LIMIT FOR CJA ATTORNEYS
PRACTICING IN D.C. SUPERIOR COURT SHOULD BE ABOLISHED.

Rec. 4.9. PROCEDURES FOR PAYMENT OF EXCESS COMPENSATION
SHOULD BE STREAMLINED AND LIBERALIZED. SPECIFICALLY,
WE RECOMMEND THAT '
- COUNSEL BE PAID THE STATUTORY MAXIMUM IN ANY
CASE WHERE EXCESS COMPENSATION IS WARRANTED, 1.E.,
COUNSEL SHOULD NOT HAVE TO AWAIT APPROVAL OF THE ENTIRE
CLAIM IN ORDER TO BE PAID AT LEAST THE MAXIMUM;

ix

- EXCESS COMPENSATION SHOULD BE PAID AT THE
PROPOSED MAXIMUM RATE OF $40 AN HOUR;

- IN ANY PROTRACTED TRIAL EXTENDING OVER SEVERAL
MONTHS, COUNSEL SHOULD BE PAID AT LEAST THE STATUTORY
MAXIMUM AT THE END OF EACH MONTH:

- CLAIMS FOR EXCESS COMPENSATION SHOULD BE TREATED
LIKE ANY OTHER VOUCHERS; THAT IS, THEY SHOULL NOT BE
SUBJECT TO APPROVAL OF THE TRIAL JUDGE AND REVIEW BY
THE CHIEF JUDGE OF THE COURT. IF THE DISBURSEMENT AGENCY
HAS QUESTIONS ABOUT A CLAIM, THESE MAY BE ADDRESSED TO
THE TRIAL JUDGE AND THE ATTORNEY, BUT IT IS THE DISBURSE-
MENT AGENCY WHICH SHOULD HAVE FINAL AUTHORITY.

Rec. 4.10. THE $300 LIMIT ON COMPENSATION FOR EXPERTS, IN-
VESTIGATORS, AND OTHER OUTSIDE SERVICES SHOULD BE
MITIGATED BY PROVISIONS FOR EXCESS COMPENSATION TO EX-
PERTS IN APPROPRIATE CASES. PROCEDURES FOR OBTAINING
PRIOR APPRMOVAL SHOULD BE SIMPLIFIED AND AUTHORITY THERE-
FOR PLACED IN THE PROPOSED D.C. DEFENDER AGENCY.

The Role of the Public Defender Service

Rec. 5.1. THE COMMITTEE RECOMMENDS THE EXPANSION OF PDS'S
CAPABILITY FOR PROVIDING TRAINING AND OTHER SIMILAR
SERVICES TO THE PRIVATE BAR.

Rec. 5.2. THE COMMITTEE RECOMMENDS THAT ALL ADMINISTRATIVE
RESPONSIBILITIES PERTAINING TO THE CRIMINAL JUSTICE ACT
BE TRANSFERRED FROM PDS TO THE APPOINTED COUNSEL PROGRAM
OF THE PROPOSED D.C. DEFENDER AGENCY.

Rec. 5.3. THE STAFF OF THE PUBLIC DEFENDER SERVICE SHOULD BE
ENLARGED SO THAT THE AGENCY CAN AT LEAST DOUBLE ITS
CAPACITY TO HANDLE CRIMINAL AND JUVENILE CASES IN
SUPERIOR COURT.

Rec. 5.4. THE COMMITTEE RECOMMENDS THAT THE PUBLIC DEFENDER
SERVICE, AS A DIVISION OF THE PROPOSED D.C. DEFENDER
AGENCY, SHOULD CONTINUE TO FUNCTION IN THE FEDERAL COURTS
IN THE DISTRICT OF COLUMBIA; A SEPARATE FEDERAL PUBLIC
DEFENDER ORGANIZATION SHOULD NOT BE ESTABLISHED.

i vttt




Ensuring Quality Representation

Rec. 6.1. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.

Sec.

DEFENDER AGENCY ESTABLISH CERTIFICATION STANDARDS AND €0~

COUNSELING ARRANGEMENTS FOR NEW ATTORNEYS SEEKING APPOINT-

MENTS TO CJA CASES.
6.2. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.

Rec.

DEFENDER AGENCY ESTABLISH A SYSTEM FOR MONITORING THE
PERFORMANCE OF CJA COUNSEL AND DEVELOPING SEPARATE CJA
ATTORNEY PANELS WHEREBY ASSIGNMENTS TO JUVENILE, MISDE-
MEANOR, AND FELONY CASES WOULD BE MADE ACCORDING TO
COUNSEL'S ABILITY AND EXPERIENCE.

6.3. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.

DEFENDER AGENCY ESTABLISH AND ENFORCE MAXIMUM CASELOAD

Rec

Rec.

STANDARDS TO ENSURE THAT CJA COUNSEL ARE NOT OVER-EX-

TENDED AT THE EXPENSE OF QUALITY REPRESENTATION.

gURRENT PDS CASELOAD STANDARDS SHOULD BE USED AS A
UIDE.

. 6.4. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.

DEFENDER AGENCY DEVELOP TRAINING PROGRAMS IN CRIMINAL
LAW, PROCEDURE, AND EVIDENCE FOR ALL ATTORNEYS TAKING
CJA CASES. ATTENDANCE AT TRAINING SESSIONS SHOULD BE
VOLUNTARY DURING THE FIRST TWO YEARS OF OPERATION, BE-
COMING MANDATORY THEREAFTER. ,

6.5. EFFECTIVE MACHINERY FOR HEARING AND RULING ON

COMPLAINTS AND GRIEVANCES AGAINST ALL APPOINTED ATTORNEYS

Rec.

SHOULD BE ESTABLISHED WITHIN THE PROPOSED D.C. DEFENDER

AGENCY.

6.6. THE COMMITTEE RECOMMENDS THE ADOPTION OF A PILOT
PROGRAM FOR SELECTION OF COUNSEL BY INDIGENT DEFENDANTS,
INVOLVING 10% TO 15% OF ALL DEFENDANTS ELIGIBLE FOR
APPOINTED COUNSEL, WITH A VIEW TO TESTING THE FEASI-
BILITY AND DESIRABILITY OF THE CONCEPT.

I, ADMINISTRATION OF THE CRIMINAL JUSTICE ACTS

A, COVERAGE OF THE CRIMINAL JUSTICE ACTS

Prior to September 3, 1974, the federal Criminal Justice Act
(18 U.S.C., Section 3006A%/was the governing statute for both the
local and federal courts in the District of Columbia. The refusal
in early 1974 of the Judicial Conference to support any further
payments under the federal Act to counsel representing defendants
and respondents in D.C. Code cases Ted to the enactment of an ex-
clusively Tocal statute, P.L. 93-412 (D.C. Code, Section 11-2601
g§‘§gg,%/ CJA representation in Superior Court and the D.C. Court
of Appeals is now funded out of the D.C. Government budget, while
CJA representation in District Court and the U.S. Cour£ of Appeals
continues to be paid for out of appropriations for the federal
judicial system.

The federal Act provides compensation to counsel representing
indigents charged with felones or misdemeanors (other than certain
petty offenses) or with juvenile delinquency by the commission of
an act which, if committed by an adult, would be such a felony or

misdemeanor. It provides representation for parole and probation

violators, for persons in custody as material witnesses, and for

- 1/ See Appendix B.

2/ See Appendix C.
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persons seeking collateral relief under 28 U.S.C., Section 2241,
Section 2254, or Section 2255 and 18 U.S.C., Section 4245. And it
provides represéntation for any indigent for whom the Sixth Amend-
ment requires the appointment of counsel or for whom, in a case in
which he faces Toss of liberty, any federal law requires the appoint-
ment of counsel.

The new Tocal Act pays for CJA representation in the same, or
similar, categories to those outlined in the federal statute. ‘
However, coverage has been expanded to include several types of
cases hitherto unmentioned in the federal Act: extradition of
fugitives from justice, commitment of mentally i11 persons while
serving sentence, hospitalization of the mentally i11, and juve-
niles alleged to be in need of supervision.

The most significant advance in the local Act, however, is
its responsiveness to the landmark decision of Argersinger v.
Hamlin, 407 U.S. 25 (1972) which held that "absent a knowing and
intelligent waiver, no person may be imprisoned for any offense,
whether classified as petty, misdemeanor, or felony, unless he
was represented by counsel at his trial." The statute reads in
relevant part as follows:

The Joint Committee on Judicial Administration
shall place in operation ... in the District of
Columbia a plan for furnishing representation to
any person in the District of Columbia who is un-

able to obtain adequate representation -

(1) who is charged with a felony, or misde-
meanor or other offense for which the Sixth Amend-

"
&

3
ment to the Constitution requires the appointment
of counsel or for whom, in a case in which he
faces loss of Tiberty, any Taw of the District of
Columbia requires the appointment of counsel. 3/

On its face, the above language calls for appointment and
payment of counsel to anyone representing an indigent defendant
charged with a D.C. Code or other offense involving loss of
Tiberty. In practice, however, the new Act has not been so broadly
interpreted. Superior Court continues to 1imit CJA coverage to
offenses prosecuted by the U.5. Attorney, excluding all petty of-

fenses (other than juvenile matters) prosecuted by the D.C. Corpo-

ration Counsel. The magnitude of this exclusion is apparent when

one realizes that the Corporation Counsel prosecutes close to 150

criminal offenses (excluding traffic violations) under the D.C.
Code, Police Regulations, and other municipal regulations for
which a jail sentence may be imposed. Calendar year 1974 sta-
tistics for the 17 criminal and traffic offenses most frequently
paperedéfby the Corporation Counsel indicate that the number of

cases deemed noncompensable is well in excess of 30,000:

37 D.C. Code, Section 11-2601.

4/ Papered cases are those cases where formal charges are filed
either by information or complaint. o

§i
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Table I - Seventeen Offenses Most Frequently Papered
By the D.C. Corporation Counsel in 1974. 5/

Type of Offense

ABC Violations

(D.C. Code, Section 25-109(a)&(b]

Disorderly Conduct
(D.C. Code, Sectjon 22-1107)
(D.C. Code, Section 22-1121)

Drinking in Public
(D.C. Code, Section 25-128)

False Report to Police
(D.C. Code, Section 4-150(a))

Indecent Exposure
(D.C. Code, Section 22-1112)

Tampering
(P.R. Art. 25(15))

Unregistered Gun
(P.R. Art. 53(1))

Unregistered Ammunition
(P.R. Art. 53(2))

Vending without License
(D.C. Code, Section 47-2336)

Wage Payments
(D.C. Code, Section 36-607)

Welfare Fraud
‘ (D.C. Code, Section 3-216)

Driving while Intoxicated
(D.C. Code, Section 40-609(b))

Maximum Number

Jail of

Sentence Cases
1 year 245

90 days 2,342

90 days 146
30 days 33
90 days 86
10 days 301
10 days 958
10 days 915
90 days 63
90 days 345
1 year 185

6 months 1,354
(1st offense )
1 year (2d offense)

Court Criminal Division.

5/ Statistics obtained from Ch1ef Deputy Clerk, D.C. Superior

,,,,,,

Maximum Number
Jail of
Type of Offense Sentence Cases
Leaving after Colliding
(D.C. Code, Section 40-609(a))
Property Damage 30 days(1st 315
offense)
90 days(2nd
offense)
Personal Injury 6 months(1st 61
offense)
1 year (2nd
offense)
No D.C. Permit 90 days 2,878
(D.C. Code, Section 40-301(d))
Operating after Suspension 1 year 769
~ (D.C. Code, Section 302)
Reckless Driving 3 months(1st 390
(D.C. Code, Section 40-605(a)) offense)
1 year (2nd
offense)
Speeding 90 days 17,962
' (D.C. Code, Section 40-605(a))
Total ---- 29,356

It can readily been seen on the basis of these statistics that
Superior Court excludes a vast number of defendants a substantial
majority of whom are indigent from coverage under the Act . The
reason for continued exclusion of offenses trjed by the Corporation
Counsel is, of course,largelyfinancial. The question now raised,
however, is whether Superior Court's policy is not in direct viola-

tion of the requirements of the D.C. Crimina1 Justice Act.
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B, STANDARDS OF INDIGENCY

Early in the morning of presentment or arraignment, defendants
in Superior Court are interviewed in the cellblock by the CJA
Coordinator éjor his assistants as to their financial status. If a de-
fendant's income or assets fall below a certain minimum, he or she
will be deemed eligible for representation by a CJA or PDS attorney.
If the defendant's income or assets are slightly above the minimum,
a further inquiry is made to determine eligibility and a contri-
bution order may or may not be entered requiring the defendant to
make partial payment directly to counse].Z/

Various factors are taken into account in the determination of
eligibility: empToyment status, weekly or monthly take home pay,
other income, maritial status, number of dependents, cash on hand,
and property. For example, if a defendant is a single individual,
he or she is accorded a minimum Tiving allowance of $52 a week,
while a defendant with five dependents is allowed a minimum Tiving
allowance of $165. Depending on weekly income and other assets, a
defendant may or may not qualify for full or partial coverage under
the Criminal Justice Act.

It is inevitable that the procedures for determining CJA eli-
6/ The CJA Coordinator administers the appointed counsel program
under the supervision of the Director of the Criminal Justice Act
program and in coordination with Superior Court judges. See Sec. II
B.(3), infra.

7/ This 15 a formal order of the court signed by the arraignment
judge and the defendant.

e b GYomibe etots
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gibility are less than thorough, given an average of 50 Tockup
cases arising each day and the fact that interviews must be con-
ducted quickly and at a time early in the morning when verification
of information is nearly impossible to make.

Standards for eligibility are not followed religiously and de-
terminationsare often made on the basis of impressions which are
not necessarily inaccurate. But it is nonetneless c1gar that the
system is potentially open to abuse in that defendants could under-
state their income and not be subject to verification. However, the
Committee did not encounter any specific instances of abuse and,
thus, has concluded that this problem is overstated, if it exists
at all.

In District Court, the eligibility determination is made by
the U.S. Magistrate in open court and on the record. Because the
number of presentments on aﬁy given day in District Court is so
small, there is ample time to verify the defendant's information.
In fact, the Bail Agency's reportgj— which is usually quite ex-
haustive on the defendant's background - is generally avaijlable
to the Magistrate at the time of the eligibility hearing. By
contrast, Bail Agency reports are not yet prepared by the time of
the eligibility interviews in Superior Court.

On balance, the Committee has concluded that existing proce-

8/ The D.C. Bail Agency is responsible for preparing reports to as-
sist the courts in making bail determinations. See D.C. Code,
Section 23-1301, et seq.
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dures for determining eligibility are not an area of great con-
cern. Admittedly, the system is Tess than perfect. But es-
tablishing the necessary administrative machinery to determine
defendant's income and assets with exactitude would probably be
more costly than the resulting marginal improvements would be
worth. However, it is clear that the standards for e]igibi]itg/
are in need of revision. The weekly minimum 1living allowances
(i.e., $52 for single individuals, $77 for individuals with one
dependent, on up to $275 for individuals with ten dependents)
were set in 1971. Since that time, the Consumer Price Index for
Washington, D.C. has gone from 123.513? August 1971 to 156.1 in
November 1974 - an increase of 20.5%. The trend is continuing
and no concomitant effort has been made to raise the minimum
Tiving allowances to keep pace with the rate of inflation. As a
consequence, many defendants whose take-home pay exceeds these
minimum figures and yet whose standard of 1iving is the same as
or below that of 1971, are deemed ineligible or only partially
eligible for appointed counsel. Increasingly, contribution orders

(See Sec. I.G.(1)(c), infra) are entered which defendants are

simply unable to pay.

9/ PAppTicable to both Superior and District Courts.
10/ Bureau of Labor Statistics, U.S. Department of Labor.

C. APPOINTMENT AND REMOVAL OF COUNSEL

(1) Superior Court

Admission to the D.C. Court of Appeals and, thus, member-
ship in the District of Columbia Bar, is the only qualification
that counsel must meet in order to take CJA appointments in
Superior Court. Counsel is automatically placed on the Court
panel upon registration with the CJA Coordinator's office.

If counsel wants a CJA appointment on any given day, he or
she calls the CJA Coordinator in the morning and will be assigned
one or more cases scheduled for presentment or arraignment that
afternoon. Assignments are usually made following a conference
between the CJA Coordinator and the arraignment judge.

Judges who had arraignments during the past year and a half
were questioned in detail about their appointment practices. ATl
but two of the nineteen judges answering this portion of the
questionnaire indicated that they were generally familiar with the
Tegal abilities of the attorneys signed up to take CJA appoint-
ments on any given day. However, nearly half of them also stated
that they frequently relied on the judgment of the CJA Coordinator
when deciding which attorneys should be assigned to‘particu1ar
cases. One of the judges openly acknowledged that he lets the CJA °
Coordinator make the assignments and exercises a veto power only
in those instances where he considers counsel to be “incompetent

In practice, therefore, the CJA Coordinator appears to exercise

e it e b e Ll AT
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considerable influence over appointments.
Twelve judges stated that there were occasionaliy days when
they were dissatisfied with either the number or quality of attor-
neys available for appointments. Thejr responses to this problem
varied considerably: six sajd they would call in additional attor-
neys from PDS or the so-called “uptown® bar; five said their usual
practice was to assign more cases to a single attorney than they
normally Tike to do; and four stated that they assigned stand-in
attorneys and continued cases to another day for appointment of
permanent counsel. There was some overlap {n these answers, with
a few judges indicating that they took two or all three of the
above steps, depending on the situation. A11 the judges inter-
viewed stated that they usually tried to match cases to counsel's
ability. Nevertheless, there was a frank acknowledgement on the
part of many that they often had no alternative but to appoint
attorneys they considered incompetent to misdemeanor cases, ejther
because there were too many cases and too few attorneys or because
of the difficulty of’refusing appointments to attorneys sitting
before them in arraignment court.
Thg vast majority of the CJA Practitisners interviewed stated
that they had no objections to Jjudges making appointmernts.

Only a

few indicated that some judges were unfair or tended toward favor-

itism. This result is not surprising. Judges usually seek out

the competent attorneys for the more difficult cases, while the

relatively Tess competent attorneys stil] manage to get appoint-

- -

-
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ments to misdemeanors and simple felonies. Everyone gets some-
thing, although it may not always be precisely what he or she
Tikes.

However, what judges and attorneys say about the appointment
of counsel does not really answer the central question: Do judges,
in fact, make sufé‘that cases are assigned according to counsel's
ability? Figures compiled by the Public Defender Service (PDS)
covering the period April 1, 1973 through March 31, 1974 suggest
otherwise. Eleven attorneys who are frequently mentioned by
judges and attorneys alike as being either incompetent or un-
interested and overloaded with cases were appointed to a total of
657 felonies, 576 serious misdemeanors, and 60 less serious mis-
demeanorsll/- about 8.6% of the entire criminal docket for that
year. One of these attorneys had 113 felones and 86 serjous mis-
demeanors. Another had 156 felonies and 50 serious misdemeanors.
It should be noted, however, that judges occasionally appoint new
counsel after indictment.lz/ These figures raise serious questions
as to whether judges in fact match competent counsel and cases.
Viewed from the relevant perspective - namely, effective repre-

sentation - it is difficult not to conclude that there are at

Teast some judges in some cases who show insufficient regard for

11/ Serious misdemeanors are defined as those offenses carrying
maximum penalties of six months to a year; less serious misde-
meanors carry maximum penalties of less than six months in jail.

12/ See (3), infra.
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defendants' Sixth Amendment rights when appointing counsel. i P presentment, the point was made that counsel's vigorous repre-
Appointments in juvenile cases are handled somewhat differ- . sentations on bond could, and occasionally do, antagonize the
ently. Attorneys wanting juvenile cases indicate which days they Lo Magistrates, thus cutting counsel off from appointment to’future
are available and, as the cases come up, either the CJA Coordina- " .i‘“ cases. Similarly, judges méy deny appointments to attorneys who
tor for the Family Division or the hearing officerlgfappojnts : file "too many" motions or otherwise slow down the court's calen-
counsel to the cases. - The Judge's approval is a perfunctory for- "k {‘ dar. In short, some attorneys expressed the view that counsel
mality and the decision of the CJA Coordinator is rarely over- ;y . may pay a severe price for vigorous representation, at least be-
turned. o fore some Magistrates and judges, and that this, as a minimum,

o - tends to dampen counsel's ardor in behalf of his or her client.
(2) District Court

(3) Removal of Counsel

In order to qualify for CJA appointments in District Court, o

counsel must, of course, first be admitted to practice there and Judges have broad discretion under the Tocal and federal Acts

"in the interests of justice, (to) substitute one appointed counsel
. | T 14/
entire bench of District Court judges. — - for another at any stage of the proceeding.” However, our in-

then be placed on the Court's CJA panel upon the approval of the

Appointments are made by one of the three Magistrates who terviews with Superior Court judges and practitioners indicate

presidesover all initial stages of a case through arraignment. o that the power of removal is exercised sparingly. Only in the

District Court judges do exercise some control over which attor- most egregious instances of incompetence do judges remove counsel

neys will appear before them. Occasionally, they will instruct during trial, and usually only after first requesting counsel to

Magistrates not to appoint certain attorneys in cases over which - voluntarily withdraw from the case. Most judges, however, will

they will preside or ask Magistrates to remove one attorney and RS- remove counsel before trial on motion by counsel because of poor

replace him or her with another. - attorney-client relationship. Not all judges will honor de-

A few of the practitioners interviewed raised objections to . | fendants' requests for removal of counsel and there are no extant

this system. Since Magistrates preside over baiT hearings‘at guidelines as to what constitute legitimate reasons for removal.

13/ Court emp]oyée. T v
. | 147 D.C. Code, Section 11-2603 (1974); 18 U.S.C., Section 3006A(c).
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Many judges use the removal power as a device for getting better
counsel intc a case after preliminary hearing. This is commonly
done just after indictment when the case has been assigned to a
felony judge; or when a judge on reassignment inherits a pkior
judge's. felony docket. Those judges who frequently take this
step justify it as an exercise of their responsibility to ensure
that defendants get effective representation. Since old counsel
is removed and new counsel appointed at the very early pre-trial
stage of a case, potential damage to the defendant is minimal.

Although the Committee has encountered few complaints from
attorneys, the potential for abuse of the removal power remains.
The statutory authority is extremely broad and the term "interests
of justice" correspondingly vague. Arguably, more stringent
standards for removal should be estahlished to ensure that judges
do not abuse the power and do not intrude unduly into the attor-
ney-client relationship. It seems clear that so long as defen-
dants have 1little or no choice in who is appointed to represent
them in the first place, defendants should continue to have the
option of requesting and obtaining removal of counsel. But whether
the removal power should be used as a disciplinary device or method
for weeding out incompetent attorneys remains an open question.
It may be necessary as long as the system permits incompetent
attorneys to practice under the Criminal Justice Act - indeed,
that is its prindipa] justification - but the better long-range

solution Ties in ensuring that inadequate attorneys are not ap-

I

LR
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pointed to CJA cases in the first place.
To our kno@]edge, however, no attorney has ever been barred
from taking CJA cases in Superior Court because of incompetence.

The only requirement for admission is membership in the unified

bar, while existing mechanisms for suspension have proved unworkable.

Since its creation, the Criminal Justice Advisory Board, charged
with investigating grievances against attorneys, has never suc-
ceeded in having an incompetent attorney excluded from CJA
practice.,

The procedure in District Court for removing attorneys from
its CJA panel, however, is no better and raises serious questions
of fairness and due process. Decisions to remove an attorney are
made in executive session without hearing. If any three of the
fifteen District Court judges vote to remove an attorney from the
panel, the attorney's name is stricken. This procedure is clear-
ly open to abuse to the extent it leaves removal to the personal

predilections of a small group of judges.

D. CJA UTILIZATION OF THE NON-VOLUNTEER BAR

CJA plans of past years have consistently included provisions
for drafting attorneys to represent indigents iti both the local
15/
and federal courts. The plans have never worked effectively,

in part because of the heavy reliance that the courts have placed

15/ See the 1966 and 1971 “"Plan for Furnishing Representation to

Indigents in the District of Columbia."
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on their volunteer paneis and the infrequent occasions on which
they have sought to draw from the 1ists of non-volunteers. Only in
times of financial crisis - notably during the spring of 1974 when
the volunteer bar called a strike because of insufficient CJA funding -
has Superior Court tried to revive the non-volunteer panels.

The 1974 experience with drafting non-volunteer counsel was
instructive in several important respects. The Tist of counsel -
maintained by PDS pursuant to the 1971 CJA plan - had been drawn up
several years before and had not been kept up to date, inasmuch as the
courts had indicated to the agency that they were unwilling to utilize
drafted attorneys. As a consequence, the 1ist was unreliable and
only partially reflective to the bar as a whole. It had to be supple-
mented with a random selection of some 800 attorneys drawn from the
membership 1ist of the D.C. Bar.

In alTl, 2282 attorneys were called upon to respond to the crisis

in Superior Court. Of this number, 990 (43%) appeared, with each taking

at least one appointed criminal or juvenile case. No information is
available as to why such a Targe number of attorneys failed to respond
to the Court's call. However, it is clear that a substantial number
of mailings went astray because of changed addresses, retirements, and
the Tike. The extent to which the non-response was attributable to
the uncertainties of payment or simple refusal to cooperate is diffi-
¢t to say. In any eVeﬁt, Superior Court has since aHandoned use

dof {t5 rion=volunteer panel and PDS no Tonger maintains a Tist for the

17
Court.

Non-Volunteer Survey

As part of our research, the Committee selected a list of 50
non-volunteers drafted to represent indigents during the week of
April 22-27, 1974. We reached 35 of them for personal interviews,
focusing our questioning on five main areas: (1) the number of
cases handled and their disposition; (2) the financial impact the
draft had upon attorneys and their experience with the voucher
system; (3) the extent of support services provided and needs for
improvement; (4) their willingness to accept future court appoint-
ments; and (5) improvements necessary to make appointments more
acceptable. Our findings are as follows:

(1) Number of Cases Handled and Dispositions

The thirty-five attorneys were appointed to twenty felonies
and eighteen misdemeanors. These cases were disposed of in the
following manner:

First Offender Treatment (misdemeanors) 5

Dismissed at Preliminary Hearing 3

Dismissed for other reasons

No Papered 4
Nolle Prosequi 6
Motions Granted 3
Assigned to Other Counsel 6
Guilty Pleas 9
Awaiting Trial 1
Awaiting Action of Grand Jury 1
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Out of those "assigned to other counsel," four were cases
that attorneys thought would go to trial. When funds became
available in.May, these attorneys requested that the court appoint
"volunteer" counsel to handle these cases.

(2) Financial Impact and Submission of Vouchers

Four of the attorneys questioned indicated that the draft
had a substantial financial impact on their private practice.
These were attorneys from one or two-person firms assigned to
relatively complicated cases.

Only six of the thirty-five had submitted vouchers at the
time of the intervizws. Three of the attorneys submitting
vouchers had been paid. Two were paid in full; one was given
partial payment on two vouchers submitted. Twenty-seven attorneys
indicated that they had not, and would not, submit vouchers to the
Court., The reasons for not submitﬁing vouchers varied. But the
two most frequently offered reasons were that (1) it would take
too much time to fill out the voucher because the form was too
complicated (10 attorneys), and (2) the attorney worked for a
large law firm which was willing to assume the cost of representa-
tion (5 attorneys). Whi]e’funds should be available to pay these
atterneys for their time, this survey suggests that some lawyers
will view their appointments as pro bono work which, in turn,
could result in sove savings to the system.

(3) Prior Experience and Support Systems

The attsrugys on eur 1ist were, for the most part, older

f
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members of the bar. Only three had been in practice for less

than ten years, and twenty-one had been appointed to criminal

cases in prior years. These attorneys estimated that they had
handled the following number of criminal cases:
No. of Felonies 9 had 1 to 5 8 had more than 5
No. of Misdemeanors 6 had 1 to 5 4 had more than 5
No. of Juvenile cases 7had1to5 3 had more than 5
Some attorneys gave multiple answers in the above categories.
Eight indicated that they had no prior experience in handling
criminal or juvenile cases. %
As to their most recent trial experience, seven attorneys
stated that they had had a criminal trial in the past year, five
that they had had one in the Jast five years, and five that they
had had one more than five years ago. Nine said they had had a
civil trial in the past year, and one stated that he had handled
a civil trial between one and five years ago.
While only seven of the thirty-five attorneys interviewed in-
dijcated that they were familiar at the time of appointment with
Superior Court procedures, no oné felt unduly handicapped by this‘
Tack of fami]iarity. A1l the attorneys interviewed stated that
they could, and did, Tearn how to shepherd a case through the
system and were able to obtain the substantive knowledge requisite

16/
to providing effective representation.

16/ See Rec. 2.2. and supporting commentary where judges' expe-
rience with the performance of non-volunteers is discussed.
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(4) Availability of Support Services

Many attorneys mentioned the information on Superior Court
procedures put out by PDS as helpful, although some felt that more
printed information should be made available. Nineteen of the
questioned attorneys sought the help of PDS and most of them ex-
pressed strong satisfaction with the assistance given to them by
the agency. However, three attorneys mentioned that they had
difficulties in getting the necessary investigatory services,
while two said they had problems reaching a PDS attorney who could
answer their questions. One indicated that "information could
have been better.”

Other than the above orcbiems, iwo atiorneys indicated only

(o8

two areas where they nesced %21z 272 couldn’t obtain it: pre-
paring motions fo suppress and Zawirg a defendant admitted to St.
Elizabeths Hospital for mentzl sxz~irztion.

Twelve of the attorneys nad zitended the Criminal Practice
Institute of the Young Lawyers Section of the D.C. Bar Association
and/or training seminars sponsored by PDS. Fourteen attorneys in-
dicated that they would be willing to attend seminars and train-
ing programs in the future. The suggestions as to what should be
covered in these training sessions concentrated on the basics of
criminal practice: e.g., motions practice, general orientation,
and Superior Court procedure.

Twenty-one attorneys indicated that they were unwilling to

attend training programs, stating by way of explanation that cri-

21
minal law was not their legal speciality and that they did not
have the time to attend weekend training seminars. Ten attorneys
out of these twenty-one said they would Tike to receive training
materials from the training brograms to study on their own, thus
eliminating the confined time element of a weekend institute.

(5) Willingness to Accept Court-Appointed Cases

Twenty-five of the thirty-five attorneys interviewed in-
dicated a willingness to take CJA appointments in the future.
Again, theijr reasons varied. Many thought it was a responsibility
of the bar to accept indigent cases and some indicated that they
simply enjoyed trying criminal cases. Seven of these twenty-five
attorneys were willing to take two or more cases a year. The rest
thought that one per year was an appropriate number.

Ten stated that they were unwilling to take CJA cases.
Reasons cited for this were: (1) lack of experience; (2) a feeling
that the attorney had done his share over the years and that
younger members of the bar should assume the burden; (3) inade-
quate pay given the amount of work involved; and (4) a desire for
freedom of choice in selecting the kind of pro bono work an attor-
ney would do.

(6) Improvements Necessary to Make Appointments More Accept-
able

In response to Questions 13 and 14 - "What could the
Court and the United States Attorney do to ease the task?" and

"general comments" - twenty-six attorneys Tisted court inefficien-
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cy and waiting time as the matters most in need of improvement.
Attorney after attorney recounted hours of waiting at various
stages in the process of his case. Seven attorneys also mentioned
lack of cooperation from the U.S. Attorney's Office and particu-
Tarly objected to long waits for conferences where appointments
had been set up ahead of time. Four attorneys mentioned the in-
sufficient advance notice for appearance. Other comments were:
(1) judges should not appoint counsel or rule on vouchers as these
create conflicts of interest; (2) judges should not cut vouchers;
(3) appointments should be distributed equitably throughout the
bar; and (4) a court liaison officer should be appointed to direct
and assist counsel.

(7) Conclusions from the Survey

Conclusions drawn from this survey must, of course, be
viewed in perspective, given the large number’of attorneys who
did not appear and the fact that our sample was taken from those
who did. Indeed, no reliable conclusion can be reached solely on
the basis of the survey as to the willingness of the bar as a
whole to take CJA appointments. However, we do think the survey
points up at least some of the improvements that must be made if
a non-volunteer appointment system is to be workable. Specifical-
ly: |

- A much larger, up-to-date, 1ist of attorneys embracing
the entire practicing bar in the District of Columbia should be

drawn up to ensure that all qualified attorneys are considered

23
17/
for appointments. Many of those attorneys who were interviewed
felt that the burden was unfairly placed on those who had taken
CJA cases before and not on recent members of the bar or those
who, for one reason or another, were not on PDS's 1ist of non-
volunteer attorneys.

- If non-volunteers are to be drafted, appointments should
be distributed equitably througiiout the bar. No cne attorney
should be asked to take more cases than any other unless he or
she volunteers to do so, and special consideration with respect
to timing of appointments should be given to the financial and
other problems faced by sole practitioners or small firms when
receijving CJA appointments.

- A staffed and well-coordinated system should be estab-
lished to prepare and distribute relevant information about court
procedures and developments in the criminal law, to assist coun-
sel in obtaining investigative and expert services, and, general-
1y, to answer counsel's questions and otherwise direct them
through the criminal process.

- Training programs and seminars - currently conducted by
the Young Lawyers Section of the D.C. Bar Association and by PDS -
should be encouraged, expanded, and funded, at least partially,

by the criminal justice system. Materials prepared for these

programs should be made readily available to practitioners who

17/ See Recs. 2.1 and 2.2, infra.
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need and want them, but who cannot attend training sessions.

- Finally, steps should be taken by the courts - Superior
Court in particular - to reduce the amount of time spent in
waiting for court proceedings. This is a problem faced by all
attorneys practicing criminal law, but is most acutely felt by
non-regulars who are tied up with only one case at a time and,
thus, do not have the options of regulars who often have several
criminal matters that can be scheduled on one court day. For in-
stance, staggered scheduling of misdemeanor motion hearings, of
preliminary hearings, and the 1ike, rather than ordering all coun-
sel to appear at the same time, could do much to alleviate the

situation.

E. ROLE OF LAW STUDENTS IN PROVIDING DEFENSE SFRVICES

(1) Scope of Clinical Programs e

Since the establishment in 1972 of Rule 46 III(a)-(e) of the
D.C. Court of Appeals and the parallel Superior Court Criminal Rule
44-1(f) (hereinafter the "student practice rule") which permits third
year law students to handle misdemeanor cases, students have assumed
a growing share of the burden of representing indigent defendants and
respondents in Superior Court. By the close of 1974, students were
representing approximately 2664 persons a year.lg/

There is no student practice rule in District Court. However,

18/ Tt has been estimated that the U.S. Attorney currently initiates
about 12,000 misdemeanor cases each year.

e
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pursuant to Rule 20, the U.S. Court of Appeals permits third year
students in accredited Taw school programs to handle criminal appeals
on behalf of indigent appellants. At present, only Georgetown con-
ducts an Appellate Litigation Seminar in the U.S. Court of Appeals.
Faculty members are designated as "attorneys of record" and submit
vouchers for the representation provided by them and their students.
Reimbursements under the federal Criminal Justice Act are used to de-
fray the costs of running the seminar.

Each of the six Taw schools in D.C. participate in clinical pro-
grams established pursuant to the student practice rule of the Tocal
courts. Antioch, Georgetown and Howard conduct clinics of their own.
American, Catholic, and George Washington University law schools par-
ticipate in a consortium program called D.C. Law Students in Court.
In all, there are approximately 150 third year students currently
handling criminal and juvenile cases in Superior Court. A description
of these programs follows:

Antioch Law School, Criminal Division

Description of program: 1lst, 2nd and 3rd year law students
all participate in this program, with 1lst year students in-
vestigating cases and interviewing clients, 2nd year stu-
dents preparing motions, and 3rd year students certified
under the student practice rule handling misdemeanors. Six
full-time and one-part time faculty member supervise the
clinic. Supervisors become "attorneys of record," but 3rd
year students actually try misdemeanors and assist super-
visors with assigned felony cases. Twenty-five third year
students are currently certified to try misdemeanors.

Number of cases handled: 233 misdemeanors, 111
juvenile, and 42 felony cases in 1974.

Savings to the system: $34,400 (at $100/case,
excluding felonies).

e ,.,.,,.,».‘;;.:w:,"
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) dents drawn from various law schools across the country,
Present funding:

_ - including D.C. area law schools. Twenty-five students
. . _ ; participate in a totally clinical half-year program and
Law 5C2°°] contribution --- %;é’ggg 19/ 4 all are required to represent indigent misdemeanants.
B%Eéﬁ' soTTTTTTTEEm T $5b’000‘~_ , Students receijve intensive academic orientation at the
_____________________ , - -

beginning of the program and weekly classes in trial
tactics and substantive law. Three graduate interns,
‘ admitted to practice in D.C., handle felony and misde-
—_— - meanor cases.

Prospective funding: Same sources as in 1974-75. e

Georgetown Criminal Justice Clinic - D.C. Division -

Number of cases handled: 773 (extluding graduate interns)

Description of the program: This clinic is staffed by —
three full-time faculty members, one Adjunct Professor, ‘ 3”
and two Georgetown Legal Interns. Faculty members are ‘
responsible for the academic component of the clinic .
which consists of orjentation sessions and classes on Co
evidence and criminal law. The Legal Interns are re- bt
sponsible for seminar sessions on trial tactics and

Savings to the system: $77,300 (at $100/case)

Present funding: L.E.AA. —emmmmommmmeeo $223,222
Georgetown University ------ $ 39,543

(It must be noted that this amount al-
. so pays for a legal intern program

supervision of students in court. Twenty-five students - LIS ; .

provide representation for indigents charged with mis- L g,, ﬁggeﬂzgeﬁoﬁﬁ§1V1t1es not involving

demeanors. ‘ '

Number of cases handled: 452 for academic year 1973-74 vg o Prospective funding: g?gggsggﬁnLhE%A?A?egg;ngczgg;;ga-

Savings to the system: approximately $45,200 (@ $100/ L %SZ;,%335-7?n1Begggbgrou?;7gfthis
case) N clinic will receive its last

Present funding: Georgetown University Law Center is funding from L.E.A.A.

presently funding the entire program -
at an approximate cost of $52,000. ‘

et

R Georgetown Juvenile Justice Clinic
Prospective funding: ghich;ixig 1? ng 1onge;he1;gib1e S S Description of the program: This program is staffed by
cehosl i oomts an$57 500t I two facuTty members, an Adjunct Professor and a graduate
¢ vam for acad ng ’ 197507ghe . . intern. Twenty students in this clinic represent juve-
prog Or academic year =/0. - niles in school suspension hearings, delinquency pro-
P ceedings, supervision and neglect hearings. It is espe-

P,

i e . . . e cially in the area of neglect (Not covered under the
Geng?tOWg Interdisciplinary Criminal Justice Management : Crimi%a] Justice Act) thgt thié clinic provides essential
Training Program (L.E.A.A. Clinic) -13 . services to the court.
Description of the program: This program includes S . AAUENCY = e e e
training in defense, prosecution, and correctional work. _ Numbg;ngflgggei a:;d1$2. E?&;”?Hfff{ ___________ ég
Of interest here is the work done by third year law stu- o Neglect ----mmcmmmmn- 52 cases
A (100 clients)
. . - . : Compact ---=-=cevcnua- 22
197 "The Uffice of National Scope Programs of the Law Enforcement T June - August 1974 Delinquency ----==---- 39
Assistance Administration, U.S. Department of Justice, has discre- A Neglect —-mmemmmmmmen- 08 cases
tionary grant funds to support training programs in the area of . (13 clients)
criminal justice. | -. 1
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$5,300 for delinquency cases,

Savings to the system:
(unknown as to others)

Present funding: Cafritz Foundation ---=--==-- $34,000
Georgetown University ------- 10,000
Prospective funding: Cafritz Foundation ------ $34,000

Georgetown University --- $10,000

Howard Unjversity Criminal Justice Clinic

Description of the program: The Howard clinic is staffed

by three faculty members, one of whom teaches an academic

component in the second semester for second year students.
Twenty-three students are presently enrolled in the 1iti-

gation phase of the program which extends into a full aca-
demic year.

Number of cases handled: approximately 400

Savings to the system: $40,000 (at $100/case)

Present funding: L.E.A.A. —ommcmmmcmmmommmone $40,000
Howard ----c-mmmocommmmmeeees $46,000

Prospective funding: L.E.AA. —=-=emmmmmemenann $43,000
Howard =--=s=-=cmcmemwnn- $46,000

Howard's eligibility for L.E.A.A.
funds will terminate in March 1976.

D.C. Law Students 1in Court

Description of the program: This is a program in which
American, Catholic, and George Washington Universities
participate. The program is staffed by a Deputy Director
anq a senjor staff attorney. These attorneys teach the
orientation program at the beginning of the academic year
and weekly class sessions in law and tactics. Students
are not required to participate for the entire academic
year, though most students do so. In the 1974 fall se-
mester twenty-nine students participated in the program

and twenty-five will be continuing in the 1975 spring se-
mester. ‘

201 durihg 1974 fall semester
(approx. 400 for entire year.)

Number of cases handled:

o
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Savings to the system: $40,000 {(at $100/case)

Present funding: Law Schools =====emmammcnuan- $50,000
United Fund -=-==m=----- ————- $25,000
L.E.A.A. (criminal only) ---- $40,000

Funding is used for both the civil and
criminal divisions of this clinic. The
best estimate at the present time is
that the criminal division costs about
$55,000 a year to operate.

Prospective funding: The prospects for L.E.A.A. funding
' for the 1976-77 academic year are

unfavorable. By that time, the pro-
gram will have exhausted its three
year grant maximum and indications
are that L.E.A.A. funding will not
continue. As of now, it appears that
the participating Taw schools will be
either unable or unwilling to assume
the full costs of the program.

(2) Quality of Representation

Superior Court's experience with the student practice rule
has, on the whole, been excellent. A number of judges who were in-
itially opposed to the rule are now its ardent supporters. Indeed,
of the twenty-four judges we surveyed on this issue, twenty had high
praise for the diligence and ability of student attorneys. Many
judges stated that student practitioners conducted thorough investi-
gations of their cases and were well prepared on the case law.
Several mentioned that students were particularly imaginative in ar-
ranging for pre-trial diversicn and creative sentences. These obser-
vations are not Surprising. ATthough Taw students cbviously lack

trial experience, their relatively low caseloads enable them to devote

the kind of effort to their cases and clients that regular prac-
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titioners are often unable to do because of their high caseloads.
Moreover, students are supervised by skilled practitioners who can
assist them in those areas where their skills may be weak.

The four judges who still opposed the student practice rule
cited student inexperience and objected to what they considered
to be a tendency on the part of students to file frivolous motions,
to overtry their cases, and to try more cases than necessary.
However, statistics on the disposition of cases handled by stu-
dents do not appear to support these criticisms. For example, of
the 773 cases handled by Georgetown's L.E.A.A. Clinic, only 26
were taken to trial and, of these, 14 resulted in acquittals.
Similarly, students in the Georgetown Criminal Justice Clinic took
only 13 of 452 cases to trial, with 8 resulting in acquittals.
Statistics for the other clinics in D.C. are roughiy comparable.

On ba]ance, we think it fair to conclude that third year law
students have proven themselves fully competent to handle misde-
meanor cases in Superior Court, In fact, since the establishment

of the student practice rule three years ago, students have become

an integral - even necessary - part of the criminal justice system.

(3) Savings to the System

The 1aw student contribution to the administration of
justice has become particularly significant in light of

Argersinger v. Hamlin, 407 U.S. 25 (1972). (See Justice Brennan's

concurring opinion in Argersinger wherein he suggeststhe use of

o
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supervised Taw school clinics as a source of counsel for indigents
accused of petty offenses). This decision mandates the appoint-
ment of counsel in any petty criminal case where incarceration is
Tikely. Thus, the courts are now required to appoint counsel in
cases where judges have hitherto permitted defendants to act pro
se. Since Superior Court continues to exclude CJA payments to
counsel prosecuted by the D.C. Corporation Counsel, the tendency
has been to appoint students to these cases since they need not be
paid (but see Sec. (4), infra). For example, roughly 30% of the
Georgetown L.E.A.A. Clinic's 773 cases fell into this category,

as did 50% of the Howard's clinic's 200 cases during the 1974 fall
semester. Thus, although there is no monetary saving to the court
since counsel is normally uncompensated in these cases, law stu-
dents make a substantial contribution by accepting such appoint-
ments and thereby enabling the court to carry out  its constitu-
tional responsibilities. :

It is difficult to determine precisely how much money stu-
dents save the court each year. The average CJA payment for a
misdemeancr case in calendar year 1974 was $131.00, according to
statistics compiled by the Public Defender Service. Thus, in
theory, the 2664 cases handled by studentévin a year would repre-
sent a saving of $348,984 insofar as thé court would have to ap- ;
point and pay CJA counsel if students were unavailable. However,

this estimate ignores the high percentage of First Offender
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20/

Treatment (FOT) and pre-trial diversion cases handled by stu-
dents which, by their nature, may involve substantially less
defense work than the average misdemeanor. Also, as noted above,
students handle a large number of Corporation Counsel-tried cases
that are uncompensated in any event. When these factors are con-
sidered, it may be estimated conservatively that the saving to the
court is somewhere in the range of $100 per case if students were

to be compensated - i.e., a total of roughly $266,400 each year.

Given that this is a conservative estimate, students save the

court at Teast $266,400 and maybe as much as $348,984 a year.

(4) Funding the Clinical Programs

A11 but two of the law school programs are funded in part
by L.E.A.A. for a maximum three year period. After this time, the
Taw schools must either assume the total cbst of the programs,
find alternative funding, or discontinue them. Even with L.E.A.A.
support some of the programs have had difficutly making ends meet,
since L.E.A.A. will not underwrite their entire cost. Adminis-
trators of the programs - particularly D.C. Law Students in Court -
are forced to spend a disproportionate amount of their time each
year soliciting funds to ensure the continued existence of their

clinics. Indeed, it is no exaggeration to state that some of the

20/ These are cases where the U.S. Attorney ultimately dismisses
the charges if defendants fulfill certain requirements of rehabili-
itation and education within a specified period of time.
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clinical programs lead a tenuous, year-to-year existence.

Despite the substantial savings to the system resulting from
the students practice rule, clinical programs receive no financial
support under the Criminal Justice Act. There is currently a dis~
pute as to whether the Tegislative history of the new local Act
calls for inclusion of student clinics in the CJA budget. A num-
ber of Congressmen, notably D.C. Delegate Walter Fauntroy and Rep.
Gilbert Gude, maintain that the legislation was meant to include
funding for clinical programs. However, Superior Court has taken
the position that these programs cannot be funded out of CJA ap-
propriations because the Act does not provide an appropriate for-
mula for doing so and because of the financial diffﬁcu1t1§s already
faced by the Court in compensatingg regular practitionersfl/

Efforts should be made to resolve the issue.

F. THE VOUCHER SYSTEM

(1) Procedures
The District of Columbia and federal Criminal Justice Acts
both provide for payment of appointed counsel at public expense.
The CJA voucher Tlies at the heart of the system. It works essen-
tially as follows:

When counsel is appointed to represent an indigent defendant,

71/ TCorrespondence: letter from Del. Fauntroy to Chief Judge Harold
Greene dated December 6, 1974, and response from Chief Judge Greene
to Del. Fauntroy dated January 6, 1975.
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he or she will receive a voucher form shortly thereafter, provided
that the case is "papered," i.e., a charge is filed, and proceeds be-
yond the date of arraignment or presentment. Counsel has sixty
days from the last court appearance in the case in which to submit
the completed voucher for approval. Compensation is at the rate of
a maximum of $30 for in-court time, and $20 for out-of-court time;
each claim must be substantiated in detail.

In Superior Court, counsel submits the completed voucher to
the CJA Coordinator. The Court's Administrative Office then checks
it for mathematical accuracy and completeness, whereupon it is sub-
mitted to a judge for final review and approval. 1In theory,
vouchers in cases that went to trial are submitted to the trial
judge, while all other (i.e., pleas, cases nolle prossed, dismissals)
are referred to the Judge in Chambers. In fact, non-trial vouchers
are on occasion referred to the judge who took the plea or presided
over the last action in the case. After final approval by a judge,
vouchers then go to the Court's Administrative Office for disburse-
ment of checks to attorneys.

The system is slightly different in U.S. District Court. There
counsel is appointed by one of the three Magistrates. If’the case
does not proceed beyond presentment or preliminary hearing, or if
the Magistrate takes a plea or tries the case, the voucher is sub-
mitted to the Magistrate for final approval. Not infrequently, new
counsel will be appointed to a CJA case after indictment, by which

time the case will be assigned to one of the District Court judges.
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Whatever the outcome in the case - trial, plea, or dismissal - that
judge will review and approve the voucher. Thereafter, the voucher
is submitted to the Administrative Office cf U.S. Courts for dis-

bursement of checks to the attorney.

(2) Superior Court of the District of Columbia

Counsel who accept CJA appointments generally agree that they
have encountered far more problems with their vouchers in Superior
Court than in District Court. Virtually every attorney interviewed
said that his or her vouchers had been cut by Superior Court judges
at one time or another, while on]y\a small minority stated that they
had ever been cut in District Court. Consequently, the Committee
decided to focus its analysis on the voucher system as it operates
in Superior Court.

(a) Non-Trial Vouchers

0f the approximately 22,000 or so appointed cases processed
in Superior Court each year, some 19,000 are disposed of prior to
trial. Practically all vouchers for these cases are referred to the
Judge in Chambers., This clearly presents a severe administrative bur-
den to the Judge in Chambers who has many other responsibilities beyond
reviewing vouchers. Aside from the sheer volume of forms to be re-
viewed, the Chambers Judge is in an inherently weak position to pass
on the merits of attorneys' claims. The most commonly-voiced complaint
of judges was that they have no personal familiarity with the case and,

thus, do not know whether claims for in-court time, much less claims

e
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for out-of-court time, are accurate and legitimate. Indeed, of
the fifteen judges who have sat as Judge in Chambers during the
past year and a half, eleven answered "no"when asked if they could
give proper consideration to the merits of each voucher; one of
the eleven frankly acknowledged that he never touched the stack of
vouchers before him because of the administrative problems in-
volved. Even the four judges who stated that they could give
proper consideration to the merits of each voucher nevertheless
acknowledged that it was difficult and time-consuming to do the
job well.

A large majority of the CJA attorneys interviewed stated that
their non-trial case vouchers were cut more frequently than their
vouchers in cases which went to trial. This is borne out, at
least partly, by the results of the voucher-cutting analysis con-
tained in Table II, infra. Furthermore, attorneys said that they
were rarely, if ever, informed as to what was cut and why it was
cut. Some voiced a concern that certain judges did not, in fact,
"review" their vouchers individually but, instead, applied an
across-the-board percentage cut.

(b) Trial Vouchers

Many of the difficulties involved in reviewing non-trial
vouchers do not arise when a Jjudge must approve a voucher for a
case where he or she presided at trial. Obviously, the judge is
at Teast generally familiar with the case, knows what motions were

filed, how many witnesses were called, and how long the case took

s
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to try. Most judges, in fact, keep reasonably careful records for
each case in their Tog books and on case cards and, thus, can
check voucher claims against their own records. However, all the
judges interviewed acknowledged that out-of-court time is diffi-
cult, if not impossible, to verify and some were frankly skeptical
that attorneys do all the work they claim.

It is clear from interviews with both judges and CJA attorneys
that trial vouchers are frequently cut despite the somewhat better
time records that judges keep on tried cases. Given the importance
of determining why vouchers are cut, judges were interviewed in
great detail on their attitudes to CJA practitioners, their
policies, if any, with respect to voucher cutting, and the types
of claims they tended to disallow. The results are revealing:

Nineteen of the judges interviewed said that there were a
few attorneys who consistently pad their vouchers, while five said
that there were none. However, all but two judges agreed that
voucher padding is confined to a small minority of attorneys and
that these attorneys were generally well known to the Court. A
few instances of alleged overcharging have been referred to the
U.S. Attorney's office for investigation, but none have resulted
in prosecution. A number of judges suggested that there was an-
other group of attorneys who, although not padders, use their
time inefficiently and, thus, claim compensation for time i1l
spent.

Nineteen judges answered "yes" when asked if young attorneys
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and non-regular CJA practitioners spend more time on their cases
than do CJA regulars. Four answered "no." As a follow-up to this
question, judges were asked if these attorneys should receive full
compensation, assuming that their claims could be fully substan-
tiated. Twelve answered "no," citing funding constraints and
arguing that it was not the function of the courts to pay for the
education of inexperienced attorneys. Six answered, 'yes,"
suggesting that full compensation is necessary in order to attract
young attorneys and so-called “"uptown" lawyers into criminal law.

Judges were asked if they had any policies with respect to
cutting vouchers. Only one candidly admitted to having a policy -
namely, an autoratic one-third cut of all waiting and travel time.
This was justified sn the srcuré that other judges arbitrarily cut
vouchers ard that a siz®sc solicy at least has the virtue of
alerting aticrrays %o row —uck of & cut they can expect. Although

-

- policy, it became clear from
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& rore extersive sxclorzticr ofF the fssue that most judges do, in
fact, have 2t lezst zr i~olipi:

tree fudges frdicaziad that the first thing they do when re-
viewing a voucher s to note the attorney's name and, if the
attorney s either one of the known padders or reputedly incom-
petent, to subject his voucher to close scrutiny. Given that
ninetesn judges suspect & few regular CJA attorneys of voucher
paddirg, it may reasonably be assumed that considerab] y more than

three: judges follow thfs procedure in reviewing vouchers.
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Despite the generally held view that voucher padding is not a
pervasive practice, almost all the judges interviewed said’ that
they were serjously troubled by attorneys' claims for waiting time.
By statute, time spent waiting in open court for proceedings to
commence appears to be compensable. By judicial policy, such time
is compensated at the rate of $20 an hour. Nevertheless, many
Judges are clearly reluctant to award waiting time and acknowledge
that this is an area in which they frequently make cuts. A var-
iety of justifications were offered for this policy: many attor-
neys with several cases scheduled before different judges on a
given day are double biTTing for waiting time; attorneys may, in
fact, be taking care of other business when claiming waiting
time; if attorneys are not taking care of other business, they
should be; some attorneys are in the lawyers " Tounge and, yet,
claim compensation for in-court waiting time. Implicit in these
justifications is a pervasive view among judges that waiting time
is, in a sense, "down time" which ought not be compensated, par-
ticularly given the limited CJA funds available.

It is often difficult to control court scheduling no matter
what is done. Nevertheless, it does seem clear that court proce-
dures and practices are often to blame for keeping counsel waiting.
AT1 counsel are required to appear at 9:30 A.M. for preliminary
hearings, status calls, etc.-even though an individual attorney's
case may not‘bé'ca]]ed before late afternoon. Little effort is

made to stagger cases. Similarly, certification procedures for
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sending misdemeanor cases out to trial are extremely time-con-
suming, and it is not uncommon for counsel to be kept waiting all
day from certification in the morning to actual assignment to a
trial judgé. Certified cases are often continued for weeks when
no mé;jemeanor Judges are found to be available by the end of the
day.

Nearly all the judges said they have difficulty with counsel's

claims for out-of-court time. Twelve said they cut time claimed

for legal research and preparation of motions. Some indicated that

they frequently cut claims for investigation and witness interviews.

Other categories cited were travel time, jail visits, getting offi-
cial records, and the like. Only two judges said that they usually
give the atiorrsy the bepefit of the doubt because of the inherent

o~

difficulwof veritying counsel'’s expenditures of out-of-court time.
In Tight of tr= above Tindings, the question remains as to how
Jjudges review vouchers and arpiye at final compensation figures.
Most indicated that they take 2 "balanced” view of the voucher,
assessing the complexity of the case, the competence of counsel,

time spent in trial, etc. znd then arrive at a "ballpark" figure.

22/ In an analysis of 104 randomly selected vouchers submitted by

ig;gse1Ag¥ring June 1974, we found that 64 included claims for waiting
o 6f Couggneys spent a total of 128.8 hours in court and 531.6 hours
» 0f which 179.5 hours represented waiting time. Waiting

time, therefore, amounted to 2 i :
of a}] tine spent mounte court?% of all time spent on a case and 33%
1s clear that a majority of CJA practitioners spend more than a

Quarter of ir ti f g
ander way. their time on a case Walting for court proceedings to get

If this sample is representative, it
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If the voucher is within range of what they consider the case to
be worth, they will generally not cut. If the voucher appears
to be excessive, they will lTook closely at various categories of
out-of-court time such as waiting time, investigation, and legal
research. One judge indicated that he goes so far as to evaluate
the necessity and propriety of actions taken by defense counsel -
that fs, if counsel spent five days of court time on a motion or
trial which the judge thinks shoﬁ1d have taken only two days,
counsel will be compensated for only two days of court time. Or,
if he denies a motion without a hearing, he regards it as frivo-
Tous and will not compensate counsel for time spent in its pre-
paration. This is, of course, an extreme position, but it does
throw into relief a practice that appears to be pervasive among
Judges: there is a tendency to piay Monday morning quarterback, to
make judgments about counsel's tactics and expenditures of time,
and then to cut vouchers in accordance with these judgments.
Given the widely differing backgrounds and attitudes of Superior
Court's 44 judges, there is inevitably an equally wide divergence
of views as to what is a Tegitimate expenditure of time and what
is not. The end result is a patchwork of inconsistent policies
and practices.

Beyond the individual predilections of judges, it should be
noted that the over-riding reality of Timited CJA fundings has
an impact on a large majority of the judges when reviewing

vouchers. In 1973 and 1974, CJA funds for paying appointed counsel
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ey 23
were exhausted several months before the end of the fiscal year, R Table II. Vbucher Cutting - Superior Court“'/

thus presenting the Court With a severe crisis. The same situ-

Percentage
ation may arise in Fiscal Year 1975. Eighteen judges frankly ac- ' Nug?er 'O?PK;gXﬁis
knowledged that voucher cutting was necessary, if for no other Judge . Vouchers Claimed
reason than to stretch 1imjted resources, while only seven felt a 27 99.5
that such a rationale was either inappropriate or unfair to attop- 2 Zég gg'é
neys. However, the picture would not be complete without an ac- 2 %g gg'g
knowTedgement that the judges of both Superior Court and the D.C. g 12; ggfg
Court of Appeals have fought Tong and hard over the years to ? gé 88.8
secure adequate funds for the Criminal Justice Act program. ﬂ gg gi'g

' 1 13 76.3

m 38 80.6

n 54 95.4

0 35 66.5

p 10 93.5

q 53 71.7

r 501 65.0

S 36 94.8

t 14 87.7

u 65 95.8

/ v 25 94.5

W 55 98.7

X 17 80.7

T y 284 87.4
z 46 80.9

aa 80 91.6

. bb 17 95.0
cc 71 84.9

: dd 201 93.0
ee 30 97.4

i ff 145 51.0
ag 39 79.3

hh 32 86.3

11 21 97.5

JJ 21 87.6

kk 48 95.4
11 97 100.00

23/ Thirty-eight of Superior Court's foﬁty-four judges are repre-
sented in this table. The six excluded did not have criminal or

bty o btk
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(c) Impact o i i
ton Aimpact of Voucher Cutting on the Quality of Representa-

As a rule, counse] does not know that a voucher has been
cut until receipt of his or her check. Although half of the

Judges interviewed Stated that they mark their cuts on the front
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T the voucher form, @ topy is not sent to the attorney. The

rest of i not indj
t of the judges do not indicate what they have cut, much less
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what ha t is &
s been cut and why is to make ap inquiry of the Jjudge. But
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Judges sai '
ges said they usually raspond o such inquiries, four stated

that the will never spe i tor r n
34 NEver speak o an atto ney about a vouche and the
s
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quiries. 7% 5¢ # =
s ;he rare judge - only three of those interviewed

Who takes the initigss
e Initiative of § i
o1 informing counse] of any problem be-

fore he cuts 3 voucher.
Attorneys
YS are understandab?y resentful when tjeir vouchers

are cut wi i
t wvthout being told why. Many attorneys, haying spent

It was not alwa i
: . S YS possibie
Judges with more than a hundred vouchtr]a] rayas. Hovever, ‘those
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considerable time and effort in preparing and filling out the com-
plicated voucher forms, regard voucher cuts as attacks on their
integrity.

The impact that voucher cutting has on the quality of repre-
sentation is difficult to calculate with any precision. However,
the committee's research indicates that there are at Teast two
major effects. First, voucher cutting tends to discourage coun-
se1‘from making an all-out effort on behalf of each client.
Thihking that his voucher may be cut, counsel will think twice
about filing a motion, visiting the client in jail, attending a
line-up, tracking down witnesses, investigating every possible
lead, and the Tike. The end result in many instances ic that
some attorneys will take on a large volume of cases, do little
more work on them than absolutely necessary, and try to get as
many of their clients to plead guilty as they can. These attor-
neys seriously compromise the quality of their representation by
doing a volume business in order to make what they consider to be
an adequate 1iving. Compounding this vicious cycle is the suspi-
cion of many judges that these same attorneys‘pad their vouchers
in the expectation that they will be cut.

A second effect which is particularly disturbing is the de-
fection of able, young attorneys who start out taking CJA cases
and then abandon criminal practice in Superior Court. Five of
the 26 attorneys we interviewed said that they.used to accept many

CJA appointments in 1973 and early 1974 but have since taken up
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criminal practice in U.S. District Court, Maryland, or Virginia.
A1l of thém said that they simply could no Tonger afford to prac-
tice criminal law in Superior Court, citing voucher cuts and the
attendant indignities as the principal reasons. None of them is
willing to compromisamhis or her standards in order to make an
adequate 1iving. |
Voucher cutting, therefore, ténds to encourage jneffective
representation and to discourage the infusion of new talent.
This is not to suggest that there are no highly skilled CJA Taw-
yers practicing in Superior Court. Indeed, there are many. But
there is no question that these are attorneys with strong consti-
tutions - persons who are both able and willing to Tive with the
situation in order to ply their craft.
(d) Conclusions
It is clear from extensive interviews that dissafisfaction
with the voucher system is widespread. Some complaints are trace-
able to administrative problems, others to matters of a more funda-
mental character. As for the former, these can be summed up
briefly:
- The Court has adopted no overal] policies or guidelines
to inform judges and practitioners alike of applicable standards
for feviewing, cutting, and approving vouéhers. Each judge has
almost total discretion in determining how much of a voucher
¢taim should be paid.

- The procedure for dea]ing with non-trial vouchers (more
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than 85% of all vouchers) are close to unworkable. The Judge in
Chambers in handicapped from the outset by Tlack of familiarity
with the cases involved and then has neither the time nor
resources to check and investigate all claims adequately.
- Attorneys are rarely, if ever, told what has been cut
and why. Judges' cutsmay be legitimate in many instances, but
the almost total Tack of communication between judges and attor-
neys with respect to vouchers tends to breed suspicion and dis-
trust. Counsel have no assurance that they have been treated
fairly and most are reluctant for reasons of proprity to make in-
quiries.
- There 1s no grievance procedure available to attorneys
who feel their vouchers have been cut unjustly. The individual
judge is the court of last resort on such questions and is
naturally reluctant to reverse an earlier position, even assuming
that he or she will consider responding to counsel's inquiries in
the first place.
- Delays in getting payment - at least during 1974 - have
at times been extraordinarily long. Some attorneys have waited
as long as six months to be reimbursed for outlays of time and
expenses. This can be traced to CJA funding problems in mid-1974,
to hold-ups in judge's chambers, and to processing delays in the
Court's Administrative Office.
Tinkering with the existing system could undoubtedly allevi-

ate some of the administrative problems outlined above. Guide-
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lines on voucher cutting could be published; an auditor-master
arrangement, possibly in the Court's Administrative Office, could
be instituted to check and review al] vouchers before they are
submitted to judges for final approval; attorneys could be jin-
formed ahead of time when their vouchers are about to be cut; a
grievance procedure could be established so that attorneys would
have the oppertunity to challenge cuts they consider to be unp-
fair; the payment process could be speeded up. However, reforms
such as these do not begin to address the central problem with
the voucher system.

The inconsistent approaches of judges to voucher cutting, the
large and apparently arbitrary cuts made by some judges, andthe
potential impact of judicial voucher cutting on matters of
defense tactics and strategy all raise a fundamental question:
Should the voucher power continue to remain in the hands of the
Judges?

We have concluded that it should not. No matter how con-
scientiousiy exercised, the authority judges have over payments
to counsel is fraught with conflicts of interest. On the one
hand, each judge in his or her individual capacity is a guardian
of the court's Timited resources while, on the other, the judge
s charged with ensuring that every defendant is effectively
represented and accorded a fair trial. As Tong as judges can,
and do, cut vouchers in order to stretch available funds, defense

counsel and, more importantly, defendants will suffer. The two
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responsibilities are inherently incompatible. Finally, the power
that judges have over vouchers gives them a lever over defense
counsel - akin to an employer-employee relationship - which can
only skew the traditional adversary process. CJA attorneys
should be insulated from this potential interference, as are

prosecutors and retained counsel.

G, ADEQUACY OF COMPENSATION

(1) Compensation to Counsel

The legislative history of the Criminal Justice Act indj-
cates that compensation to attorneys representing indigent defen-
dants was never designed to be on a par with fees charged in
retained criminal cases. Congress evidently intended - and the
courts have so interpreted the Act - that attorneys taking CJA
cases are discharging, at least partially, a pro bono function.
Consequently, compensation over the last several years has been

Timited to a statutory maximum of $30 for in-court time and $20
24/
for out-of-court time.

A majority of the 26 CJA attorneys interviewed indicated
that the allowable maximums were adequate, but just barely and

only on the assumption that vouchers are not tut back. However,

24/ The Courts have consistently interpreted the statutory lan-
guage as giving them discretion to award less than the maximum
hourly amounts authorized. See, in particular, the opinion of
Chief Judge David Bazelon in United States v. Thompson, 361 F.

Supp. 879 (1973).
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comparing CJA compensation with fees that attorneys charge 1in
retained cases suggests that, in fact, most of these attorneys
consider their services to be worth considerably more. A small
minority maintain a distinction between charges for in-court and
out-of-court time, but most attorneys do not make this differenti-
ation. The usual procedure is for counse] and client to deter-
mine together what the defense of a case may involve and then to
agree on a flat fee. 1In practice, this will work out to an hourly
rate of anywhere from $30 g $100, despending on the individual
attorney and his bi11ing practices. The average hourly rate
charged by CJA practitioners in retainad cases Talls somewhere
between $40 and $50.

A considerable numper o=
dominantly, if ro: exclusivaly, 02
head. Many do rot have secrefaries and pay relatively Tittle in
office rental. This would appear to he at Teast partly attribut-

able to the Tow Cga fee schedule. Indeed, certain expenses are

explicitly excluded under the Act - i.e., office overhead rent

tele i
phone, secretaria] help, and printing of briefs. Regular CJA
practitioners haturally try to keep such costs to a minimum
Th iti .
e sole CJA practitioner, however, cannot provide a reliable

measur i
e of the costs of running an adequately staffed and equipped

law offji
ice. ’A survey of four recently-established law firms with

mod : i i
erate operating costs disclosed that monthly overhead per

attor i ing
ney (1nc]ud1ng rent, secretaria] salaries, payroll taxes
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office supplies, telephone, reproduction, etc.) ranged from a low
of $1,028 in a three-man partnership to a high of $1,550 in a two-
man firm. The two-man firm estimated that a busy attorney could
bill cTlients for no more than 30 hours a week. On the basis of
this estimate, overhead per billable hour in the two above-cited
examples ranges from $9.00 to $13.00.

It is clear from attorney interviews that many Tawyers who
take $1,500 worth of CJA cases per month (see discussion of the
$18,000 Limit, infra) are engaged in CJA practice almost full time.
Thus, it is evident that the attorney whose overhead is $1,028
cannot clear more than $472 a month, and the attorney whuse over-
head is $1,550 would actually lose money by taking CJA cases.
Attorneys receiving $20 an hour for out-of-court time would clear
from $7.00 to $11.00 an hour for out-of-court time.gé/ The con-
clusion to be drawn is that the full-time CJA practitioner can
survive financially only by keeping overhead costs to an absolute
minimum, thereby reducing the range and quality of services he can
provide his client.

Attorneys often provide services for which there is no com-

pensation whatever. For instance, when counsel signs up in the

morning to take CJA cases in Superior Court, he or she will cus-

25/ Based on a random selection of 104 vouchers submitted by coun-
sel during June 1974, we found that attorneys spend, on the average,
74% of their time in out-of-court preparation on a case. This time
is, of course, compensable at the rate of $20 an hour.
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tomarily be appointed to one or two cases. The first duty of
counsel is to interview the client in the cellblock, to call
relatives and employers, to verify information essential for the
bond hearing, and, if necessary, to arrange for third party cus-
tody. Counsel may then wait an hour or more in court for the case
to be called, only to Tearn that the case has been "no papered."”
If a case is not papered, it is not numbered and no voucher is
prepared. In short, any work that counsel may have done on the
case is uncompensated, and it is by no means rare for counsel to
spend the better part of a day preparing and waiting for an
arraignment or presentment that does not take place.

As noted earlier, there are also a large number of crimina]
offenses - e.g., disorderly conduct, welfare fraud, traffic viola-
tions, and violations of police regulations - which are prosecuted
by the D.C. Corporation Counsel and are not compensated under the
Criminal Justice Act. Judges are naturally reluctant to allow in-
digent defendant accused of these offenses to act pro se - indeed,
Argersinger now requires the appointment of counsel 1in any case
where incarceration is Tikely. As a rule, third year law students
are appointed to these cases, but this is not always possible and,
thus, regular practitioners must be assigned to provide repre-
sentation. Unless counsel can obtain compensation directly from

the client, he or she will remain unpaid.

F
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(a) The $18,000 Limit

Congressional distress generated by publicity three years
ago about the large payments made to a few CJA attorneys led
Superior Court to impose an $18,000 ceiling. Thus, attorneys now
practicing under the Act cannot recejve more than $18,000 in CJA
payments in any one year. This policy has been applied on a
monthly basis, with attorneys excluded from appointments if they
have submitted $1,500 in vouchers during the previous month. The
$18,000 limitation has not worked particularly well. Since the
exclusion is based on attorneys"' voucher claims and not on actual
compensation, attorneys may, in fact, be held well below the
ceiling when their vouchers are cut; because attorneys have sixty
days within which to submit vouchers, they may be able to circum-
vent the monthly ceiling by their timing of voucher submissions;
some able attorneys have been excluded from further CJA appoint-
ments at times when the court could wefi have used their services;
and, finally, the ceiling has forced practitioners into U.S.
District Court where there is no ceiling and where, in fact, they
are not needed as badly as in Superior Court.

The $18,000 ceiling serves a public relations function at
best. It blinks at the overriding reality that the majority of
CJA practitioners rely on appointed cases for their 1iving and
it does not necessarily discriminate between competent and in-

competent attorneys. The overall effect of the limitation is
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to depress arbitrarily the income that attorneys can make - a
factor that is particularly significant during times of rapid

inflation.

(b) Excess Compensation

Both the District of Columbia and federal CJA statutes
provide for compensation in excess of the maximum figures ($1,000
for felonies, $400 for misdemeanors) in cases involving "extended
or complex representation." However, the procedures for obtaining
excess compensation are cumbersome and time-consuming, and, thus,
tend to discourage counsel from applying. Prior to enactment of
the Tocal statute on September 3, 1974, all excess compensation
claims submitted in Superior Court were referred to Chief Judge
of the U.S. Court of Appeals for final approval. Delays of two
or three years before fina] action were not uncommon. Since
passage of the new Act, a voucher for excess compensation, once
approved by the trial Jjudge and supported by a detailed Justifying
memorandum, is referred to the Chief Judge of Superior Court for
approval.

Few Superior Court Jjudges have received vbuchers for excess
compensation. Of the fifteen who have, only six have approved
any. The reason given for this low rate of approval is simply

" e .
hat, on the one hand, it is too troublesome for Jjudges to pre-

pare the memoranda supporting the requesis while, on the other —
attorneys are usually rejuctant to tolerate the lengthy delays in- Iif
[

—
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volved in obtaining payment. In fact, judges and attorneys alike
commonly agree to the statutory maximum, particularly in those
instances where the sum requested is no more than a few hundred
dollars above the 1imit. On the whole, then, counsel rarely seek

excess compensation, and when they do, approval is - iven reluc-

tantly, if at all.

(c) Contribution Orders

Some defendants do not qualify entirely for representa-

tion under the Criminal Justice Acts and, yet, cannot afford to

retain their own counsel. The usual practice is to assign them

CJA counsel with the added condition that they pay a certain sum

to their attorney. The contribution order is signed by the defen-

dant and the arraignment judge. Unless the contribution order is

ultimately vacated, the amount specified in the order is automati-

cally subtracted from the attorney's voucher whether or not it

has been paid.
The contribution order is a source of widespread dissatis-

faction among CJA attorneys. Few have been successful in getting

clients to pay. Attorneys have only a few alternatives avail-

able to them: repeated requests for payment, motions directed

against clients to show cause for non-payment; or motions to

vacate the contribution orders entirely. Many of the attorneys

interviewed are reluctant to employ either of the first two

techniques because of the adverse effect it has on the attorney-
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client relationship. In any event, the show cause order does
Tittle more than reiterate the court's earlier order that the
defendant pay, and Jjudges are understandably reluctant to en-
force it with a citation for contempt. In the final analysis,
the motion to vacate is usually the attorney's best hope - but
this necessarily calls for a justiffcation that often cannot be
made. Most attorneys simply abandon their attempts to collect
and, thus, end Up providing representation for which they are not
paid. The problem has recently become more acyte as an increas-
ing number of defendants are asked to make contributions toward
their defense. Many are finanéiai]y unable to comply with the
contribution orders. (See Sec. I.B, Standards of Indigency,

supra.)

(2) Compe i .
§Q£Xig§; nsation for Experts, Investigators, and Other

The Acts set g maximum fee of $300 per person or organi-
zation for exnert witnesses and other services incidental to the

defense of a criminal case. The Acts do permit counsel to pay a

maximum of $150 for such services without prior court authoriza-

tion, but this Practice is not favored and rarely used. In fact,
counsel is well advised to seek court authorization before en-
9aging any outside services if counse] wishes to be compensated.
Authorization tg Pay experts or investigators in a felony
case is obtained directly from the Judge assigned to the case.

Thi . .
his procedure is relatively straightforward. However, the pro-
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cedure in a misdemeanor case is burdensome and often time-con-
suming. Counsel must make his or her request in person to the :
Judge in Chambers and this necessarily involves a lengthy wait. ;
As a consequence, many attorneys do not consider it worth the
expenditure of time to ask for authorization and frequently ab-

sorb the cost themselves. In practice, therefore, this procedugg/

tends to diécourage the use of outside services in misdemeanors.
Attorneys were asked if the $300 maximum for expert fees 1is
too Tow. There was some division of opinion on this point, with
most of those interviewed stating that experts could usually be
obtained for this amount. However, some indicated that they have
trouble getting experts - especially psychiatrists - at these
rates and stated that experts are often reluctant to become in-
volved without payment in advance. Obviously, this maximum flat
fee does net accommodate the unusual and complex case where one
or more experts may have to do extensjve work both in and out of
court. A comparison with the practice at PDS'is instructive:
expert fees incurred by PDS attorneys need not be submitted to
the court for approval, and experts are paid out of budgeted
funds on the basis of the amount of work involved. Thus, PDS
attorneys have a degided advantagé over private practitioners in
26/ In addition, CJA counsel often have difficulty obtaining au-
thorization to hire investigators and to pay for pre-trial trans-
cripts. The U.S. Attorney does not face this problem and, in--

frequently, orders transcripts directly from the court reporter.
Copies ordinarily are not given to defense counsel, placing the

Tatter in an obvious disadvantage.




58
their ability to obtain and pay for' the services of experts, not-
withstanding that PDS and CJA attorneys are charged with pro-

viding the same types of services to indigeﬁt defendants.

H.  CONCLUSIONS

1. ommi '

ggggig;cg5§egéggg%:§§§ggzzoSggglugﬁg g??;iﬁg?h35;5¥cgo

the Court. (See Rec. 1.1, izggg?ﬁnqy independent of

The power to appoint and remove counsel now rests in the
hands of Magistrates and Jjudges. See D.C. Code, Section 11-2602
and 2603 (1974) and 18 U.S.C., Section 3006A(b) and (c). The
principal justification offered Tor placing this authority in the
courts is that judicial officers are familiar with the abilities
of counsel and, thus, are in the best position to select, appoint,
and remove counse].

However true this may be in theory, the Committee's research
indicates that the authority to appoint is not dlways exercised
with due regard for defendant's Sixth Amendment rights to ef-
fective representation. A number of attorneys practicing in
Superior Court continye to receive CJA appointments despite the
generally-held view that they are not competent to handle either
the volume or complexity of the cases to which they are appointed.

Of greater concern to the Committee, however, is the subtle

.'i . . . .
mpact that the judicial powers of appointment and removal have

upon ' ¢
pon the adversary process. Judges exercise a power over CJA

—— a1
“4 .
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counsel that they do not have over prosecutors or retained coun-
sel. Effective representation often requires counsel to resist
the wishes of a judge, to press a point, and to appear uncoopera-
tive. Yet, the indigent defendant and his appointed counsel are
potentially subject to judicial authority and interference in ways
inapplicable to the defendant who can afford to retain his own
lawyer. We believe that the integrity of the adversary system is

best served by insulating defendant and counsel alike from this
27/
exercise of judicial authority. In short, we are in full agree-

ment with the standards enunciated by the American Bar Association

and the National Legal Aid and Defenders Association:

1.4 Professional Independence.

The plan should be designed to guarantee the integrity
of the relationship between lawyer and cljent. The plan
and the lawyers serving under it should be free from
political influence and should be subject to judicial super-
vision only in the same manner and to the same extent as
are lawyers in private practice. One means for assuring
this independence, regardless of the type of system adopted,
is to place the ultimate authority and responsibility for
the operation of the plan in a board of trustees. Where an
assigned counsel system is selected, it should be governed
by such a board. The board should have the power to estab-
1ish general policy for the operation of the plan, consis-
tent with these standards and in keeping with the standards
of professional conduct. The board should be precluded
from interfering in the conduct of particular cases.

A.B.A. Standards, Providing Defense Services.

3.1 However attorneys are selected to represent qualified
clients, they shall be as independent as any other private
counsel who undertakes the defense of an accused person.

277 Standards for removal over the objections of the client
should be the same for appointed and retained counsel.
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To accomplish this end, the assigned counsel whether
defender or private assigned counsel should not be selected
by the judiciary or an elected official, nor should he be
an elected official. The most appropriate method of
assuring independence modified with a proper mixture of
supgrvision, is to create a board of directors representing
various segments of the community.

N.L.A.D.A., Standards for Deferder Services,

2. The Committee.hqs similarly concluded that authority

to approve all Criminal Justice Act vouchers should be

placed in an agency independent of the courts.

The power that judges have over compensation to CJA attorneys
is subject to the same criticisms applicable to their power to
appoint counsel. We have documented the problems of the present
voucher system as it operates in Superior Court. The most
serious criticism turns on the extraordinary discretion that
Jjudges have in approving and denying claims for compensation and
the potentially adverse impact this has on the quality of CJA
representation.

It is clear from extensive interviews that judges find them-
selves in an uncomfortable position when having to rule on
voucher claims. ATthough most are unwilling to relinquish this
power (even if.the statutes did not require them to exercise it),
virtually all of them concede that the administrative burdens
posed by vouchers, particularly to the Judge in Chambers, ake
substantial and, at times, overwhelming. Many would welcome an
easing of this burden. Logically and administratively, there

would seem to be 1itt]e reason for judges to continue to be
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saddled with the responsibility of having to deal with the
thousands of vouchers submitted each year. Moreover, as we have
already discussed at length, there is a tendency under the ex-
isting system for judges to treat vouchers with skepticism. A
different approach is needed. Vouchers should be treated with a
"presumption of regularity." Claims against the Government
shotld be dealt with in the same fashion as any other bill sub-
mitted to an attorney or his client.
We have concluded that the best solution lies in a transfer

of all voucher functions to an independent agency (see Rec. 1.1,
infra). As long as judges have the authority to second-guess
defense counsel's use of time, they can subtly, if not overtly,
direct counsel's handling of a case. A judge with a reputation
for cutting claims for interviewing time, time spent preparing
motions, time spent visiting clients in jail, and the 1ike, may
well exert a chilling effect on counsel's efforts in behalf of
his or her clients. This amounts to an intrusion into matters of
defense tactics and strategy which would not be countenanced by
retained counsel and certainly would be rejected by prosecutors.
We believe that equal protection for indigent defendants and the
importance of preserving the traditional balance of forces in the
adversary process are sufficient to justify placing the power of

the purse in hands independent of the courts.
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3. The Committee has concluded that a unitary adminjstration ] P4

of the Tocal and federal Criminal Justice Acts is desirable. » ‘ '
| I. EoCO T ZHDATIONS

Most of the Committee's research has naturally focused on the
Establishment of a District of Columbia Defender Agency

administration of the Criminal Jusitce Act in D.C. Superior Court.

This court has, by far, the largest caseload and the most serious Rec. 1.1. THE COMMITTEE RECOMMENDS THE ESTABLISHMENT OF A

DISTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER,

problems. However, the principles we have articulated are equally 3 AS SEPARATE DIVISIONS, THE APPOINTED COUNSEL PROGRAM

: R : . - ’ BOTH THE LOCAL
applicable to administration of the federal Act in U.S. District " ngEﬁEEEEAERégagﬁé ﬂHST%ﬁE éﬁgngﬁg PUBLIC DEFENDER
Court and the U.S. Court of Appeals for the D.C. Circuit. Thus, al- . B SERVICE.

though the specific recommendations which follow could be implemented Elsewhere in this report, we have documented the many defi-

with regard only to the local D.C. courts, we think it desirable to ciencies in the existing system for providing defense services to

include the federal courts in the District of Columbia in the over-
28/
all administration of any future plan.”

indigents under the Criminal Justice Acts. Specifically, we have

found, among other things, that

This would necessarily involve amendments to 18 U.S.C., Section - There is no coordination in appointments of counsel

200hs 83 well 2 to the Toca! criminal Justice Act.  For example, between the local hnd federal courts. Thus, there is no guarantee

it would require amendment of the appointing authority, the judicial that appointments are equitably distributed among members of the

authority to rule on vouchers, and the maximum rates of compensation bar most competent to handle criminal cases.

under the Acts. Whether the amendments we recommend to the federal i B 'g - Mechanisms for ensuring quality representation are

statute should be applicable throughout the country or only in the L j: : virtual]yknon—existent. No caseload Timitations are currently in
District of Columbia is a matter best Teft to Congress and the Judicial = f»»% force. Discipline of attorneys not providing adequate representa-
comterence of the United States an the basis of experience e1séwhere. t :«:%‘ tion has been left to the individual discretion of judges and, on

the whole, Tittle has been done to establish workab]e and system-

28/ The Committee considered and defeated a motion to defer recom 1y , . ¥ e h
me i i i _ ' screening complaints and monitoring the
mendations on including the federal courts in the overall plan pro- " atic procedures for g p

posed,for the District of Columbia. The motion urged that the rec=
ommendations should cover only the local courts and that, if adopted

there, further study should be given to the desirability of includi ~ . it operates in
the federal courts. J & desirability of 1nc]ud1ng , . - The voucher system, particularly as it opera

o quality of CJA practice.

Superior Court, has become administratively unmanageable, depen-

s s it et . L 4 S S e R T e L e i P
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dent as it is, on the individual judgments of 44 judges who have
more important things to do than spend the time necessary to en-
sure fair administration of payments to counsel.

High on the 1ist of concerns is tha extent to which judicia]l
authority over all aspects of the appointed counsel program may
distort the adversary process. We are convinced, as we have al-
ready indicated in the preceding statement of conclusions in
Sec. H, supra, that an independent agency is needed to administer
both the local and Tederal Criminal Justice Acts. Suggestions
have been made that these responsibilities be lodged in the
Public Defender Service. However, we think there are at least
two reasons why this should not be done:

- It would fend o dillute PDS's capacity to do what it
does best, i.e., Titigation on behalf of indigent defendants.
Adding these weighty duties to PDS's existing mandate would call
for establishment of a sizeable administrative machinery which
would, in a fundamental way, alter the basic purpose and outTook
of the agency. We believe that this is neither desirable nor

.necessary.

- The private bar, which currently handles nearly 85% of
all appointed cases in Superior Court and virtually all appointed
cases in U.S. District Court that proceed beyond preliminary
hearing, needs to have an independent agency to which it can look
for guidance, redress of grievances, and the 1ike.

Thus, we propose the establishment of a separate Appointed

!

™ ™
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Counsel Program within a new Distriét of Columbia Defender Agency
with full authority over appointment and payment of counsel under
the Criminal Justice Acts. For reasons of management efficiency,
coordination, and budgeting, we also recommend inclusion of the
Pubtlic Defender Service in the new Agency, aTthough PDS would con-
tinue to make its own policy and management decisions, with the
approval of the Executive Director and the Board of Trustees (see
Rec. 1.2 and 1.3, infra).

The organizational structure of the Agency we envision would

look like this:
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Board of Trustees
(At least 11 members)

District of Columbia Defender Agency
Executive Director

staff N\
. \
.~ functions: AN
) administration AN
2) budgeting N
. N\
Appointed Counsel Program Public Defender Service
Director Director
Staff ™
/ \\\ Staff
CJA Appointments Vouchers functions:
Chief Chief 1) litigation
Staff Staff 2) training for
functions: functions: private bar

1y development of
standards for
defendant eli-
gibility under
CJA and admini~
stration of same
2) development and
administration of
standards for
appointment of
counsel
3) development of
attorney caseload
standards and
monitoring of
same
4) maintenance and
coordination of
all attorney panels
5jassignment of
counsel fo indivi-
dual cases

) Investigation and

mediation of griey-
#nges of and against
apunsel

Frovordination with stu~
dlend ¢linies

1y development
of standards
for administra-
tion of voucher
system

2) issuance of vouchers

3) review and appro-
val of vouchers

4) approval of requests
for experts, efe.

9) investigation and
setflement of
voucher grievances

P b

3) coordination with
Appointed Counsel
Program

F1d
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The functions and responsibilities of the Board of Trustees
t
and the various divisions of the proposed Agericy are spelled out

in greater detail below.

Rec. 1.2. THE COMMITTEE RECOMMENDS THAT THE D.C. DEFENDER
AGENCY BE GOVERNED BY AT LEAST AN 11 MEMBER BOARD OF
TRUSTEES INDEPENDENT OF THE COURTS.

As the National Advisory Commission on Criminal Standards and

Goals recently observed:

A public defender under the policy control and
supervision of judges may experience unwarranted
judicial interference in the defense of criminal
cases. Those aware of the problems faced by
defender offices are strong in their opposition to
any substantial degree of judicial control of ad-
ministration or supervision. The realities of
criminal practice are such that the adversary
system in this arena is not a two-way but a three-
way encounter. The mediator between two adver-
saries cannot be permitted to make policy for one
of the adversaries. (Citations omitted) 29/

We submit that this principle applies with respect not only
to the Public Defender Service but also to appointed counsel under
the CJA program generally. It is essential, therefore, that the
D.C. Defender Agency be governed by a Board of Trustees that is
at least as independent as the present PDS Board and more broadly
representative of the community.

We therefore recommend the dissolution of the present PDS

Board of Trustees and its replacement by an enlarged Board to

29/ Courts, p.271 (1973)
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govern the entire D.C. Defender Agency. Eleven members would ap-
pear to be the minimum size necessary for carrying out of the
responsibilities of the Agency and would permit the establishment
of subcommittees.
The Board should be selected by a panel representing the

judiciary, the practicing bar, and the electorate. No person

presently serving as judge or prosecutor should be permitted to

serve on the Board, nor should membership be Timited to attorneys.

Rec. 1.3. THE BOARD OF TRUSTEES WOULD BE RESPONSIBLE FOR
MAKING POLICY FOR THE AGENCY, HIRING THE EXECUTIVE
DIRECTOR, AND SERVING AS FINAL ADMINISTRATIVE
ARBITER OF GRIEVANCES AND COMPLAINTS BY APPOINTED
COUNSEL AND DEFENDANTS.
Final authority to set standards, to make policy, and to
hire the Executive Director would rest in the Board. Also, we
envision the establishment of a subcommittee of the Board em-

powered to arbitrate grievances and complaints by appointed

counsel and defendants that cannot be resolved at the staff level.

Given that the Agency would have authority over appointments and
payment to counsel, the types of grievances involved would in-
clude defendant's complaints about counsel, charges of ineffec-
tive respresentation and unethical practices, and attorneys'
grievances regarding appointments, voucher cuts, and allocation
of funds for ancillary services. The Board would have authority
to take any necessary administrative actions in resolution of

grievances and to make referrals, including recommendations for
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action, to the United States Attorney and the Disciplinary Board
of the D.C. Bar 1in appropriate cases where the Trustees cannot

act on their own. See Rec. 6.5, infra.

A. FUNCTION OF THE DISTRICT OF COLUMBIA DEFENDER AGENCY

(1) Appointed Counsel Program

The Director of the Appointed Counsel Program would be 1in
charge of two divisions: CJA Appointments and Vouchers.

(a) CJA Appointments

This division would have overall authority to manage the
system for appointing counsel from the private bar and the Public
Defender Service. It would be empowered to appoint Tawyers to all
criminal and juvenile cases requiring the appointment of counsel,
thus assuming the powers now held by individual judges and U.S.
Magistrates. Judges would still retain the power of removal in
exceptional cases.

The division would be fully staffed with 1ine and investiga-
tive personnel. In carrying out its responsibilities, the
division would be charged with:

- Developing standards of defendant eligibility for ap-
pointment of counsel and administration of same through intake
interviews with accused persons. See Sec. I.B., supra.

- Developing standards, with the approval of the Executive
Director and the Board of Trustees, for appointment of counsel to

different types of cases requiring different levels of experience
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and competence. See Recs. 6.1 and 6.2, infra.

- Developing attorney caseload standards and monitoring
same to ensure quality representation. See Rec. 6.3, infra.

- Maintaining and coordinating all panels of appointed
counsel -~ i.e., the PDS panel, the volunteer CJA panel-for.
Superior CoUrt, the volunteer panel for U.S. District Court, the
non-volunteer panel, and the student panel for misdemeanor cases.
See Recs. 2.1, 2.2 and 6.2, infra.

- Assigning counsel from these panels, on the basis of
their competence and experience, to individual criminal and
juvenile cases. See Recs. 2.1, 2.2, 6.1 and‘6.2, infra.

- Coordinating with PDS the provision of training, mate-
rials, and guidance to appointed counsel. See Recs. 5.1 and 6.4,
infra.

- Investigating and mediating grievances of counsel and
defendants, referring those matters to the grievance committee
of the Board which cannot be resolved satisfactorily at the -
staff leve]. "SeeiRec.. 6.5, jnfra.

(b) Vouchers

This divisijon would be charged with administratjon of the
voucher system, retaining final authority to review and approve
all vouchers jssued under the Criminal Justice Acts. It would
also have authority to approve attorney requests for experts, in-
vestigators, and other services essential to the preparation of a

case.

oy,
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The Voucher Division would be authorized to promuigate sub-
stantive and procedural standards for administration of the
voucher system. Standards with respect to all claim categories

(e.g., waiting time, investigation time, interviewing time,

fresearch'time) should be speiled out in detail to ensure uniformi-

ty and fairness in application.
The Voucher Division should also make provision for an ad-
ministrative grievance procedure whereby counsel with voucher

problems can be heard.

(2) Public Defender Service
Recommendations with respect to PDS are treated in detail in
Sec. II, infra. Essentially, the agency would retain,fts ex-
isting structure and authority, giving up only its responsibili-

ties for administering the D.C. Criminal Justice Act and assuming

a larger responsibility for providing training, materials, and

advice to the private bar. With respect to the latter, PDS would
work closely with the Appointed Counsel Program in coordinating

and developing appropriate programs.

Utilization of Non-Volunteer Counsel

Rec. 2.1. THE COMMITTEE RECOMMENDS THAT ALL PRACTICING
MEMBERS OF THE DISTRICT OF COLUMBIA BAR WHO ARE NOT
GOVERNMENT EMPLOYEES OR REGULAR PRACTITIONERS UNDER
THE CRIMINAL JUSTICE ACTS BE APPOINTED TO REPRESENT
AT LEAST ONE INDIGENT DEFENDANT OR RESPONDENT PER
YEAR.

The Committee strongly endorses the concept of a mixed
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system of representation under the Criminal Justice Act. Spread-
ing the burden among PDS, regular CJA practitioners, and the bar
as a whole has the overriding virtue of involving the entire legal
community in the administration of criminal justice without unduly
overloading any one segment or, we think, diluting the quality of
representation. There has long been a separation and resulting
Tack of communication between the criminal defense bar and the
rest of the bar; many members of the latter have little idea of
the problems faced by the courts, defendants, and criminal law-
yers 1in ensuring that the criminal justice system functions fairly
and efficiently. Although our recommendation for a mixed system
of representation is ndt new, we think it is time that these
barriers to communication are broken and that an equitable
system for engaging the entire bar in the criminal process be
established. We believe that an infusion of new ideas and
perspectives and a more widely-held appreciation of the probiems
faced by the courts would result in substantial improvements in
the criminal justice system.

The concept of bar-wide involvement appears to enjoy the

support of the principal organizations of the legal community.

The Board of Governors of the District of Columbia Bar (Unified)
to which all local attorneys must belong - recently endorsed the
principle that the bar as a whole has a responsibility to repre-

30/
sent indigent defendants. The Washington Bar Association and

30/ Resolution adopted on November 14, 1974.
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the Bar Association of the District of Columbia have both taken a
31/
similar position.”  Moreover, despite the disinclination of the
Joint Committee on Judicial Administration composed of the Chief
Judges of the Tocal courts and members from each court to adopt a
similar recommendation made in the fall of 1974, our own research
indicates that 22 out of 27 Superior Court judges who responded
to this issue favor the increased utilization of the non-volun-
teer bar under. the Criminal Justice Act. Thus, we believe that
our recommendation comes at a time when there is growing recog-
nition of the problems of the courts and increasing acceptance of
the bar's responsibility to help. |
Rec. 2.2. THE COMMITTEE RECOMMENDS THE COMPILATION OF A

COMPREHENSIVE LIST OF ALL ATTORNEYS AVAILABLE FOR

APPOINTMENT; IT RECOMMENDS THE ADOPTION OF A RATING

SYSTEM BASED ON ATTORNEYS' TRIAL EXPERIENCE; IT

RECOMMENDS THE ADOPTION OF AN EQUITABLE ROTATION

SYSTEM TO ENSURE THAT NO NON-VOLUNTEER ATTORNEY IS

APPOINTED TO MORE CASES PER YEAR THAN ANY OTHER;

AND IT RECOMMENDS COMPENSATION TO ALL SUCH ATTORNEYS

APPOINTED UNDER THE CRIMINAL JUSTICE ACT.

Two principal objections have been raised against the con-

cept of an attorney draft: first, that it would tend to lower
the quality of representation because of the relative inexperi-

ence of many members of the non-volunteer bar in handling crimi-

31/ As indicated in correspondence from Ruth E. Hankins, Presi-
dent of the Washington Bar Association, to Chief Judge Harold H.
Greene, and Tetter from Lawrence E. Carr, Jr., President of the
Bar Association of the District of Columbia, to Chief Judge
Greene, both dated November 18, 1974.
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nal cases and, second, that it would tend to drive away the
regular CJA practitioners on whom the courts principaily rely to
represent indigent defendants.

As to the first objection, Superior Court's experience with
those attorneys who appeared in the spring of 1974 was far more
favorable than expected. Many judges found that, although non-
volunteers initially had difficulty finding their way around the

court system, the quality of their representation was ultimately

high as result of their sense of professional pride and responsi-

bility. Concededly, attorneys unfamiliar with the system may
have been relatively "expensive" because of the time they spent
fn familiarizing themselves with law and procedure, but, in the
view of many judges, their performance compared favorably with
that of attorneys regularly engaged in criminal practice.

It does seem clear, however, that any system drawing upon
the services of non-volunteers must ensure that cases are appro-
priately matched to counsel's ability and experience. Conse-
quently, we strongly endorse a plan by which each member of the
D.C. Bar is required to fi11 out a detailed questionnaire,
stating, among other things, the nature of his or her practice,
the name and size of the law firm, and the extent of his or her
civil and criminal trial experience. This information would be
up-dated on a regular basis. The proposed D.C. Defender Agency
would evaluate each non-volunteer attorney according to his or

her experience. Appointments to juvenile, misdemeanor, and
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felony cases would, in turn, be made in such a way as to ensure
that an assigned case falls reasonably within counsel's compe-
tence.

As to the second objection, we find 1ittle basis for it,
given a large and growing number of criminal cases brought each
year, the relatively small groub of regular criminal lawyers
available to take appointments, and the obvious desirability of
reducing their caseloads to ensure guality representation. It
has been variously estimated that there are approximately 6,000
members of the Bar who would be eligible for appointments under
the proposed plan. Thus, if each attorney were to be assigned
to one case, there would still be some 16,000 cases to be divided
among PDS, volunteer Tawyers, and law students.

In sum, we think it both necessary and desirable to involve
the entire bar in the defense of criminal cases. Rather than
draw upon this resource only in times of crisis, we beljeve that
non-volunteers should be made an integral part of the criminal

justice system in the District of Columbia.

IncTusion of Law School Clinics in the CJA Budget

. 3.0. CLINICAL PROGRAMS HAVE BECOME AN INTEGRAL PART
Rec SFOTHE CRIMINAL JUSTICE SYSTEM IN THE DISTRICT OF
COLUMBIA. THE COMMITTEE THEREFORE RECOMMENDS THAT
THESE. PROGRAMS BE FUNDED AT LEAST IN PART, UNDER THE
D.C. CRIMINAL JUSTICE ACT.

There is no question that law schools are making a signifi-

cant contribution to the administration of justice. Aside from
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the diligent representation they give their clients, student
attorneys provide an invaluable service to Superior Court by
taking cases where counsel might otherwise be unavailable and by
handling many First Offender Treatment cases and other pre-trial
diversions. Yet, current funding problems faced by these pro-
grams make it uncertain whether they can continue on a permanent
basis. Unquestionably, the services that students now provide
would -be sorely missed in the event that clinical programs had to
be adandoned for Tack of funds.

Since clinical programs have become an integral, working
part of the system, the Committee recommends that they recejve
CJA funding so as to place them on a more permanent footing. We
recognize that the clinics are, foremost, educational programs and
that the law schools have responsibilities to serve their stu-

dents as well as the surrounding community. Thus, we do not

suggest that the entire cost of the clinics be borne by the Crimi- .

nal Justice Act, but, rather, that funds be allocated in suffi-
cient measure to ensure that the programs can continue and that
the Taw schools do not bear the whole burden of finding funds to
defend some 2664 misdemeanor and juvenile cases a year.

We make no recommendation as to the total sum that should be
appropriated for clinics under the Act. Nor do we offer any spe-
cific recommendation as to the appropriate formula. That is best

left to the discretion of the proposed D.C. Defender Agency which

would have annual budgeting responsibilities for the components

<oz 220
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of the criminal defense system. However, we think that some sub-
stantial portion of the money that the clinics presently save the
court should be made available and that allocations to the various
programs could be based on projections of the number of cases they
can handle each year. &

It should be the responsibility of each clinic director to
keep tne Director of the proposed Appointed Counsel Program in-
formed about all relevant aspects ofitheir programs. In parti-
cular, the latter needs to know how many students are qualified
to take jury-triable cases, how marny are not, and how many stu-
dents wf11 be available for misdemeanor appointments on any given
day or week. This is necessary for integration of law students
into a total plan for providing defense services.

Increasing CJA Appropriations and Raising Levels of
Compensation

We are well beyond the point where it can be said that the
criminal justice system in the District of Co]umbia.can function
without attorneys dedicated primar11y to the practice of criminal
Taw. Since close to 90% of all defendants in this city are in-
digent, criminal practice necessarily means CJA practice. The
courts - especially D.C. Superior Court - seem to have recognized
this. And, yet, criminal lawyers continue to be treated as
appendages to the system. They are desperately needed, but they

are inadequately compensated and frequently abused.
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The point is that the system can no longer function ade- e e 79
quately without faci ities: ”
ng up to hard realities: o Yet, criminal Tawyers practicing under the Act are frequently
- It is the i - . -
community as a whole - not a relatively smal] L asked to provide representation for which they are not paid, or
ro - whi . . :
group of attorneys - which should bear the financial burden of w e ' paid very little. One of two things will happen: either the
providing re ti indi o :
9 Pepresentation for jnd1gent defendants. (See Commen- o attorney will not do the work that a case requires, at great cost
tary to A.B.A. St idi . - =
andard 2.4, Providing Defense Services). | to the defendant, or he will do the work and suffer a financial
- A majority of the attorneys who practice regularly under T loss.
the Crimi ¥ . L _ -
minal Justice Acts do this for a Tiving. It is their _ - Finally --and this is probably the most important point -

primary source of j ; : ) ,
Income, ”OtWTthSta”dTNQ the hope and expectation a system which is heavily weighed against the indigent defendant

of Congress that th t ; ; -
© System can function with attorneys practicing . in terms of the compensation that his attorney will receive
CJA Taw as a sideline )
- There are too many cases, too few attor- - T raises serious questions of equal protection. The indigent's
neys, and criminal practi : "
practice necessarily demands a constant rights under the Constitution are no less than the rights of the

honing of skill
; 5 and knowledge. well-to-do. And, yet, if his counsel is not adequately paid,

- The Criminal justice system as now constituted may at- . ;;; the indigent defendant has Tittle reason to expect that his rights
tract new talent, but cannot seem to keep it. Many able attorneys ) ’,,i will receive the protection they would get if he could afford to
who want to practice crimina] Taw find themselves caught in a —  =—€ retain counsel. Not only must the system protect his interests,
dilemma between their sense of commitment and the personal and = it must appear to protect them if he is to have any confidence in
financial sacrifices involved in fulfilling that commitment. Few hgf ilq it.
enter the practice of criminal law in the hopes of getting rich. B E é;j In Tight of these realities, the Committee makes the follow-
But too often, the Tow rates of CJA compensation drive them out E-fi - j ing recommendations:
of the criminal law. m_j E;;‘ A

- It is axjomatic that lawyers are no different from other i " g ~5 Res: ﬁﬂéf Bépﬁﬁgggiégéo¥g EgiugEETaAg'A$$égégeé XgéTigE_ACT
L EFFECTIVE REPRESENTATION. ~ THE COMMITIEE STRONGLY

people. They cannot be expected to work for little or nothing, E"% : N
5 SUPPORTS THE EFFORTS OF THE JOINT COMMITTEE O
3 JUDICIAL ADMINISTRATION OF SUPERIOR COURT AND THE

Just as one would not expect a contractor to build a house with-
D.C. COURT OF APPEALS TO OBTAIN INCREASED FUNDING.

r

out being paid for the cost of labor, materials, and overhead. 5

Fiscal Year 1975 figures indicate a severe imbalance in the

L
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allocation of public resources between prosecution and defense in

the District of Columbia.

Table III - Resources for Prosecution and Defense -

F.Y. 1975
N 32/
U.S. Attorney for D.C. (criminal only) --- $5,331,542
D.C. Corporation Counsel
Law Enforcement Division ---=-=weeeo- $ 484.500
Juvenile Division —=-eemmcmmmca $ 434,000 33/
Total ---=cw-- $6,250,047
D.C. Criminal Justice ACt ==--mmommmmom $2,100,000 =
PubTic Defender Service ’ , 35/
(excluding mental health) ~-----ceem- $1,656,795
Total ===veea- $3,756,795

| These figures do not tel] nearly the whole story. Appropri-
ations for the D.C. Criminal Justice Act and the PubTic Defender
Service include funds for investigators, experts, transcripts,
and all other ancillary services. These are not included in thé
abovevgmounts spent on prosecution. Indeed, if one were to in-
clude the vast investigative and expert services available to the
D.C. Corporation Counsel and the U.S. Attorney's Office from the

| 36/
Metropolitan Police, the Federa] Bureau of Investigation and

32/ Figures obtained from the Executive Offi

32/ Fic obtal ‘ ice of the U.S. -
ney for Fhe District of Columbia. The amount includes costsAggor
prosecution in U.S. District Court.

33/ Figures obtained from D.C. Corporation Counse].

34/ F.Y. 1975 appropriation for D.C Crimi i i
34, .C, nal
includes funds for court administration of t;e Xgif1ce Act.. This

35/ F.Y. 1975 appropriation for PubTic Defender Service.

36/ The F.Y. 1975 budget for the Metropolit i '
aTone (excluding retirement benefits) ig $91?29§?888? Department
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cthergovernment agencies, the imbalance between prosecution and
defense would be even more pronounced. As a minimum, we belijeve
that this imbalance should be redressed in order to safeguard the
adversary process.

In any event, the criminal justice system can no Tonger be
permitted to stagger from year to year with jnadequate funding.
The shortfalls by March and April of the Tast two fiscal years
have posed critical problems for the courts, creating an air of
uncer tainty and disorder within the system. Attorneys have paid
the price in voucher cuts and delays in payment, but the ultimate
victim has been the defendant. The annual recurrence of this
crisis is no Tonger tolerable. |

Rec. 4.2. COVERAGE OF THE D.C. CRIMINAL JUSTICE ACT SHOULD

BE EXPANDED TO INCLUDE COMPENSATION TO COUNSEL REPRE-
SENTING INDIGENTS ACCUSED OF ALL PETTY OFFENSES IN

WHICH THE APPOINTMENT OF COUNSEL IS CONSTITUTIONALLY
REQUIRED.

Despite the mandate laid down in Argersinger v. Hamlin, 407

U.S. 25 (1972) and the apparent responsiveness of the new Act to
this decision, Superior Court continues to exclude all cases
prosecuted by the D.C. Corporation Counsel from coverage under
the Act. Argersinger leaves considerable discretion to deges in
deciding whether counsel need be appointed - if the defendant is
Tikely to be sentenced to jail, he must be represented; if not,
counsel need not be appointed. Judges clearly deem many minor

offenses to fall into this Tatter category. Nevertheless, petty
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cases do arise where the defendant is incarcerated and where
representation s mandated by the Sixth Amendment. Unless a stu-
dent lawyer can be found to represent the defendant, judges must
Took to the regular CJA practitioner to handle the case.
Ideally, every indigent defendant accused of a criminal of-
fense, no matter how trivial, should be represented by counsel.
We recognize the severe budgetary constraints under which the
D.C. Criminal Justice Act is now administered and, thus, do not
recommend total inclusion. However, we do reccmmend that the
blanket exclusion of &ll Corporation Counsel-tried cases be
lifted to accommodate the situation where the appointment of
counsel is mandated. On the same theory articulated earlier,
counsel should not be expected to provide representation without
compensation. |
Rec. 4.3. THE RATE OF COMPENSATION UNDER BOTH THE LQCAL
AND FEDERAL CRIMINAL JUSTICE ACTS SHOULD BE RAISED
TO NOT LESS THAN $40 AN HOUR FOR BOTH IN-COURT AND
OUT-OF-COURT TIME.
No one disputes that existing rates of CJA compensation are
Tow relative to what attorneys charge in retained cases. This
distinction between CJA and retained practice has been maintained
largely because of a continuing belief that attorneys practicing
under the Acts are discharging, at Teast partly, a pro bono
function. We reject that notion as an invalid basis for‘providing
compensation under the Acts. | |

The existing $30 and $20 1imits were established in 1970.
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37/
Since then, inflation has cut substantially into real income.

Furthermore, we alluded in Sec.I.G.(1), supra, to the reduced
services that regular CJA practitioners provide their clients be-
cause of the low rates of compensation as well as to the high

cost of running an adequately staffed and equipped law office.

We therefore think it appropriate at this time to recommer

flat rate of not less than $40 an hour, regardless of whether time
clajmed is spent in or out of court.ég/ Most attorneys do not
make this differentiation and, in fact, we find 1ittle logic in
the distinction. In reality, close to 90% of all criminal cases
are disposed of short of trial, and the time that counsel spend
investigating and preparing their cases represents nearly 75% of
all time that they put in.gg/ Since this out-of-court preparation
on a case, whatever the outcome, 1ies at the heart of an effective
defense, we cannot see a rationale for compensating it at a rate

Jower than that awarded for time spent in court.

The recommendation that we make is a moderate one, repre-

37/ See Sec. I.B., supra.

38/ The Committee notes that in Blankenship v. Boyle, U.S.D.C.
Civil No. 2186-69 (Jan. 7, 1972), Judge Gerhard Gesetl awarded
plaintiffs' counsel $45 an hour for the 14,886 hours of work in-
volved. and additionally awarded a bonus of $15 an hour because of
the contingency of recovery and the complexity of the case. Thus,
the Committee's recommendation still falls short of rates of
compensation deemed fair and equitable in other types of cases.

39/ See Fn. 22, supra.
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senting, as it does, a compromise between the princirle of fuil
compensation at rates which retained counsel would custerarily
charge and the economic realities of increasine corretition far

Timited public funds. We are mindful that ~any Jawers araeticing

i~

under the Act are willing to accept appointnents av urrent rates,
but believe that the proposed increass in carre™iztion represents
the absolute minimum necessary to attrzct sve ~272 9223 orimina)
Tawyers and assure their ability ifo rerder o™ sstiye rapyesentation

to their clients.

Rec. 4.4. (COUNSEL SHOULD 38 22 FCR WIRK PERFORMED
IN ANY ASSIGRED CJA CASE, O AJT CHARGES ARE

FILED.

It is current practice in Superior fourt in assicn counsel
to CJA cases in the worning. thereby giving attorneys time to in-
terview their clients, prepare For boad hearings, and arrange
third-party custody before arraionments and presentments in the
afternoon. 1If formal charges are not filed and the defendant is
released, the CJA Coordinator does not prepare a voucher form and
counsel remains unpaid for any work performed on the case. See
Sec. I.6.(1), supra.

Consistent with our view that CJA counsel should not be re-
quired to work without compensation, the Committee recommends
that attorneys assigned to cases that are not papered should be
compensated as in any other case for time spent in preparing and

waiting for court proceedings.
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Rec. 4.5 THE STATUTORY MAXIMUM COMPENSATION FOR MISDEMEANOR
AND FELONY CASES SHOULD BE RAISED TO $800 AND $1600,
RESPECTIVELY.

The existing statutory maximum 1imits for misdemeanors ($400)
and felonies ($1000) should be raised to refTect the jncrease in
hourly rates recommended in 4.3, supra. Serjous and complex
cases, whether misdemeanors or felonies, often involve substantial
investigative work, legal research, and motions practice calling
for investments of time that would exceed the existing statutory
maximum 1imits at the proposed rate of $40 an hour. If the limits
are raised as recommended, counsel would be less constrained in
rendering complete services to their cTients and would be Tess
frequentiy compelled to make claims for excess compensation.

Rec. 4.6. THE MAXIMUM COMPENSATION FOR REPRESENTATION IN

POST-TRIAL MATTERS SHOULD BE RAISED FROM $250 to $800
IF THE UNDERLYING CASE WAS A MISDEMEANOR AND TO $1600
IF THE UNDERLYING CASE WAS A FELONY.

18 U.S.C., Section 3006A(d)(2), adopted by incorporation in
D.C. Code, Section 11-2604(1974), provides a étatutory maximum
of $250 for representation in a post-trial motion, probation
revocation, and other post-trial proceedings. Considerable in-
vestigation and legal research are often invoived in handliing
motions of this kind. In fact, habeas corpus motions and motions

attacking sentence (D.C. Code, Section 23-110 and 28 U.S.C.,

Section 2255) frequently require extensive filings akin to appel-
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late briefs. Counsel should in no way be constrained by Tow
rates of compensation from providing effective representation.
Thus, we recommend that the statutory maximum Timit for post-trial
representation be raised to conform with Rec. 4.5, supra.
Rec. 4.7. 1IN ANY CASE WHERE A DEFENDANT MUST PAY A CONTRI-
BUTION TOWARD HIS DEFENSE, SUCH CONTRIBUTION SHOULD BE
PAID INTO THE REGISTRY OF THE PROPOSED D.C. DEFENDER
AGENCY.
A viable attorney-client relationship is difficult enough
to establish in a CJA case without the added problems associated
with attorneys dunning clients for payment. The existing proce-
dure for contribution orders tends to undermine the attorney-
client relationship. Thus, we recommend that no money be ex-
changed directly between a lawyer and his CJA client, and that the
latter make his payments, possibly on an installment basis, to the
proposed D.C. Defender Agency which, in turn,would reimburse coun-
sel. The responsibility for assuring defendants' compliance with
contribution orders would thereby rest in the Agency which ordered
contribution, thus improving counsel's prospects of payment.
Rec. 4.8. THE $18,000 ANNUAL LIMIT FOR CJA ATTORNEYS PRAC-
TICING IN D.C. SUPERIOR COURT SHOULD BE ABOLISHED.
The $18,000 ceiling serves little useful purpose. It arbi-
trarily depresses the income that CJA practitioners can make,
while failing to discriminate between good and bad lawyers. We

recommend that it be abolished.
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However, we do believe that caseload Timits whould be estab-
lished and enforced to ensure that attorneys practicing under the
Act are not overextended at the expense of quality repres extation.
See Rec. 6.3, infra. The $18,000 1imit is certainly the wrong in-
strument for accomplishing this end. We note by way of illustra-

tion that one attorney received 189 CJA cases and another 146 CJA

40/
cases during the first six months of Fiscal Year 1975. This is,

of course, far in excess of the maximum caseload that each PDS
attorney is permitted to maintain during the entire year. See
Sec.IT.C., infra. In any case, effective enforcement of caseload
standards and equitable distribution of appointed cases would

obviate the need for a monetary Timitation.

Rec. 4.9. PROCEDURES FOR PAYMENT OF EXCESS COMPENSATION
SHOULD BE STREAMLINED AND LIBERALIZED. SPECIFICALLY,
WE RECOMMEND THAT

- COUNSEL BE PAID THE STATUTORY MAXIMUM IN ANY
CASE WHERE EXCESS COMPENSATION IS WARRANTED - I.E.,
COUNSEL SHOULD NOT HAVE TO AWAIT APPROVAL OF THE
ENTIRE CLAIM IN ORDER TO BE PAID AT LEAST THE MAXIMUM;

~ EXCESS COMPENSATION SHOULD BE PAID AT THE
PROPOSED MAXIMUM RATE OF $40 AN HOUR:

~ IN ANY PROTRACTED TRIAL EXTENDING OVER SEVERAL
MONTHS, COUNSEL SHOULD BE PAID AT LEAST THE STATUTORY
MAXIMUM AT THE END OF EACH MONTH;

~ CLAIMS FOR EXCESS COMPENSATION SHOULD BE TREATED
LIKE ANY OTHER VOUCHERS; THAT IS, THEY SHOULD NOT BE
SUBJECT TO APPROVAL OF THE TRIAL JUDGE AND INTERVIEWED BY
THE CHIEF JUDGE OF THE COURT. IF THE DISBURSEMENT
AGENCY HAS QUESTIONS ABOUT A CLAIM, THESE MAY BE AD-
DRESSED TO THE TRIAL JUDGE AND THE ATTORNEY, BUT IT IS
THE DISBURSEMENT AGENCY WHICH SHOULD HAVE FINAL AUe-
THORITY.

40/ Statistics maintained by the Director of the Criminal Justice
Act Program, Public Defender Service. ‘
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Existing procedures for reviewing and approving claims for
excess compensation are heavily weighted against counsel. They
discourage attorneys from applying because of strong pressure from
the courts to keep compensation within maximum limits and the
lengthy delays involved in getting payment. As a consequence,
counsel may be discouraged from doing all that a complicated case
calls for, or, if he or she is conscientious, counsel may do the
work necessary, but at an hourly rate substantially below the
statutory maximum. The potential chilling effect is manifest.

Moreaver, existing procedures place a particularly heavy
burden on counsel appointed to a protracted case. A recent six-
month long trial in Superior Court is a case in point. Counsel
appointed in that case had to drop all other business for the
duration of the trial and none were paid in full until long after
sentencing of the defendants. The financial and personal sacri-
fices were substantial - in fact, one of the attorneys involved
was forced to terminate hijs practice and seek a teaching job. It
should be noted for the sake of comparison that PDS attorneys are
not handicapped in this fashion when engaged in protracted litiga-

tion.

It has been common practice of the courts to compensate ex-

| 4y
cess claims at rates below the statutory hourly maximum limits.

This, of course, presents an anomalous situation in that counsel

%éés)See United States v. Thompson, 361 F. Supp. 879 (D.C.D.C.

A
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who are appointed to "extended and complex" cases because of their
greater skills are paid Tess per hour than attorneys appointed to
cases where compensation claimed falls within maximum case Timits.
The financial burdens on CJA practitioners who find themselves in
this situation are doubly severe when taking into consideration
that most are sole practitioners or members of small Taw firms.

We therefore recommend that attorneys be compensated at the pro-
posed rate of $40 an hour for all time devoted to representation
in a case where compensation in excess of the statutory maximum
case limits is deemed appropriate.ég/

Finally, it should be noted that excess compensation cases
are relatively unusual. The burdensome and time-consuming super-
structure of review, approval, re-review and final approval by the
Chief Judges hardly seems justified by the Tow number of excess
compensation claims submitted each year. In any event, consistent
with our view that vouchers should not be subject to judicial ap-
proval, we recommend that excess compensation claims be handled
by the Voucher Division of the proposed D.C. Defender Agency.

Rec. 4.10. THE $300 LIMIT ON COMPENSATION FOR EXPERTS, IN-
VESTIGATORS, AND OTHER OUTSIDE SERVICES SHOULD BE
MITIGATED BY PROVISIONS FOR EXCESS COMPENSATION TO
EXPERTS IN APPROPRIATE CASES. PROCEDURES FOR OBTAIN-

ING PRIOR APPROVAL SHOULD BE SIMPLIFIED AND AUTHORITY
THEREFOR PLACED IN THE PROPOSED D.C. DEFENDER AGENCY.

42/ The Amicus Curiae brief of the D.C. Bar in United States v.
Hunter, U.S. District Court Cr. No. 2008-68, filed December 19,
1974, takes this position. See also the memoranda filed in the
other cases consolidated with Hunter.
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The $300 1imit on compensation for outside services is too
inflexible and may, at times, be inadequate for payment of certain
types of experts, notably psychiatrists, Flexible standards,
realistically based on the actual costs of obtaining various
types of égpert services, should be established to provide excess
compensation to experts in appropriate cases. Responsibility for
this should be Todged in the Voucher Division of the proposed D.C.
Defender Agency.

Similarly, procedures for obtaining approval to engage out-
side services should be greatly simplified so that counsel may
move quickly to investigate and prepare their cases for prelimi-
nary hearings, motions, and trials. The determination of need for

outside services should rest primarily with counsel, and there
should be an operating presumption that counsel's reguests are
legitimately based on professional judgment. 1In short, standards
and procedures to be established should intrude as 1ittle as

possible on counsel's freedom to defend a case as he or she sees

fit.

,,,,,

ol

[T, ROLE OF THE PUBLIC DEFFMDER SERVICE
A. STATUTORY AUTHORITY

The Public Defender Service (PDS) was established in 1970
pursuant to P.L. 91-358 (D.C. Code, Section 2-2221, et. §gg,).ﬁ§/
By statute, PDS is charged with providing representation in all
courts in the District of Columbia for indiaents in the following
types of cases: (1) criminal offenses punishable by imprisonment
of six months or more; (2) parole and probation violations; (3)
mental health commitment proceedings; (4) civil commitment pro-
ceedings under the Narcotic Addict Rehabilitation Act; (5) juve-
nile proceedings; (6) proceedings for commitment of chronic alco-
holics; and (7) proceedings related to confinement of persons
acquitted on the around of insanity. The agency is Timited by
statute to representing no more than 60% of all persons unable to
afford their own counsel.

PDS is also authorized to furnish technical and other assis-

tance to private attorneys appointed to represent persons who

‘qualify under the Criminal Justice Act and is responsible for es-

tablishing and coordinating with the courts a system for appoint-

ment of private counsel. Finally, PDS is empowered to determine

43/ PDSVTé the successor to the Legal Aid Agency established by
Act of Congress June 27, 1960, P.L. 86-531. See Appendix D for
current statute.
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| its allocation of resources between the various courts where it A . . a4/ .
its alfoc d charged in Superior Court.” If one were to include the 2,100

i1 epresentation. . . .
provides rep n civil mental health commitment cases that PDS handles each year,

B, EU G THE S ORY M ?~«r . the figure rises to 22% of the total (24,600 cases).
i | | | W? k Although the one PDS attorney assigned to the Magistrates
i (1) Irial-Level Representation - EFv in U.S. District Court handled 263 preliminary hearings and col-
} Since 1971, PDS has allocated the majority of its manpower ‘;i éi laterial matters in F.Y. 1974, it would be misleading to conclude
| and resources to representation in D.C. Superior Court. This . . that this represents a substantial proportion of the workload
decision paralleled Superior Court's assumption of jurisdiction - there. PDS counsel is used for a limited purpose in the initial
over all criminal offenses chargeable under the D.C. Code. Thus, - ;V stages of a case and private counsel is customarily appointed to
on the average, PDS has 22 attorneys and supervisors assigned to T take cases that proceed beyond preliminary hearing. Thus, PDS

adult criminal cases, and juvenile cases in Superior Court, while is rarely involved at the trial stage in federal criminal cases.

only one PDS attorney is assigned in U.S. District Court to In effect, PDS provides a service to the Court in instances where

handle exclusively pre-trial and collateral matters. This alloca- - counsel is otherwise unavailable.

tion of manpower corresponds roughly to the current distribution " éf‘ (2) Appellate-Level Representation

between the two trial-level courts in D.C. of criminal and juve-

nile cases requiring the appointment of counsel: . ;?: Because of the D.C. Court of Appeals' continuing policy of

assigning trial counsel to 1itigate appeals by their clients, PDS

D.C. Superior Court U.S. District Court i has been compelled to maintain a large appellate staff. Current-
o
13,000 criminal. cases 1,100 criminal cases . ly, 9 attorneys and 1 supervisor (25% of the entire legal staff
7,500 juvenile cases ___no juvenile cases o
e of PDS) are assianed to prepare and arque appeals. Given the ex-
22,500 cases per year 1,100 cases per year | | ) ar ~ prep que app

Based on these estimates and PDS's F.Y. 1974 figures that it T 747 PDS's declining proportion of representation is partly attri-

c . . I — butable to the rising incidence of crime. The U.S. Attorney for D.C.
closed 1,474 criminal (1172 felonies, 302 misdemeanors), 1,077 T papered 28.8% more adult criminal cases in July through December,
A 1974 than in the comparable period for 1973. Similarly, the D.C.
Lo Corporation Counsel filed charges in 9.2% more juvenile cases in

: b the same time span as compared to the year before.
; pears that the adency represents no more than 15% of all indigents o P P Y

Juvenile, and 776 miscellaneous cases in Superior Court, it ap-
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tensive work involved, this appellate staff is able to close only
80 to 100 appeals a year,

PDS's contribution to appellate representation in the U.S.
Court of Appeals for the D.C. Circuit is minimal. On occasion,
the agency is asked to prepare amicus briefs, but, consistent with

its allocation of resources to the tocal courts, PDS does not pro-

vide representation in the Circuit Court on a regular basis.

(3) Post-Conviction Services

Pursuant’to a arant from L.E.A.A., PDS also administers a
program to provide a full range of legal and other services to
convicted defendants serving time at Lorton, the Waomen's Detention
Center, and D.C. Jail. Students from area law schools provide the
manpower and PDS, in turn, has overall administration responsi-

bility for management of the program.

(4) Administration of the CJA Program

By statute, PDS 1is called upon to assist the court in admin-
istering the Criminal JUStfce Act. A Director is presently
assigned to this task and his work deals exclusively with admin-
istration of the Act in Superior Court and the D.C. Court of
Appeals. His responsibilities do not include the federal courts.

A Criminal Justice Act Advisory Board was established in 1971
by the local courts to assist the Director in carrying out his

functions and, particularly, to provide him with a mechanism for
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handling complaints and disciplinary problems. The Board did not
have a significant impact on administration of the Act and has
since become inactive.

The Director has overall supervisory responsibility for the
operations of the CJA Coordinators in Superior Court (See Sec, I.
B. and C., supra). He maintains basic statistics pertaining to
administration of the Act: he keeps records of all appointments
made and vouchers submitted in the local courts; he administers
the $18,000 Timit now in force in Superior Court, informing the
CJA Coordinators in the criminal and family divisions of any
attorneys who have exceeded the ceiling; he advises the various
court committees on the operations of the Act; he mediates com-
plaints by defendants and attorneys'and, in appropriate cases,
refers these to individual judges and disciplinary -bodies; he
maintains panels of non-volunteer attorneys for appointment to
CJA cases, referring names to the courts whenever requested; and
he is responsible for providing manuals and other information to
private attorneys appointed to criminal cases in both SUperior
Court and the D.C. Court of Appeals.

In reality, the Director's job is largely administrative and
advisory 1in character, carrying with it little real power or
authority. Appointments are handled exclusively by judges (with
the advice of the CJA Coordinators); vouchers are similarly ap-
proved exclusively by the courts; and substantive policies are

made by the Chief Judges and various judicial committees. On
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balance, then, PDS's role in this area is basically limited to
record-keeping and providing ancillary services to the courts and

to appointed counsel.

(5) Services to the Private Bar

In addition to the services mentioned above, PDS assists
private counsel in a number of other ways. A Duty Day attorney
s regulariy assigned to answer questions from the pubTic, and
most attorneys on the staff are otherwise available to advise
private counsel in the preparation of criminal cases. The PDS
Tibrary is open to outside counsel and an extensive collection of
sample motions, memoranda, and other materials is avai]ab]evfor
their use. In practice, however, private counsel do not make ex-
tensive use of these services.

The agency employs four 1ﬁvest1gators and a supervisor to
handle aimost exclusively requesis for case investigations from
CJA attorneys. Those private attorneys who have used this ser-
vice have generally been satisfied with the quality of work per-
formed. However, there is currently a waiting period of about
Six w¢eks for PDS investigators, and the small staff assigned to
this task presently can handle investigations of no more than 2%
to 3% of all CJA criminal and juvenile cases brought in Superior
Court. Most private attorneys do not use PDS investigators, pri-
marily because of the extensive delays involved. On balance, one

wou]dAhave to conclude that PDS’'s contribution in this area is
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quite limited when matched against the potential need.
The Offender Rehabilitation Division (ORD) provides social
services to both PDS and CJA counsel. The Division assists coun-
sel in securing employment for their clients, in preparing pre-
trial release plans, securing medical assistance, housing, food,
preparing pre-sentence reports and devising rehabilitation pro-
grams. However, most CJA attorneys interviewed indicated a pref-
erence for using other social services organizations in the city.
Finally, PDS under a grant from L.E.A.A. is now making a
substantial contribution in the area of training for the private

bar. In late 1973, PDS revived publication of the PDS Bulletin

and, to date, has published four issues dealing with various
aspects of pre-trial preparation, sentencing alternatives and pro~
blems, pre-trial release, and eyewitness identification. Concur-
rently, the agency has sponsored three well-attended seminars for
the private bar, covering in practical terms some of the issues

discussed in the PDS Bulletin. In addition, many PDS attorneys

have contributed to the annual Criminal Practice Institute of the
Young Lawyers Section which last year drew more than 600 attorneys
for lectures, workshops, and seminars over two weekends. It is
clear from the strong response of the Bar to these efforts that
PDS is meeting a vital need.

457 Pursuant to a grant, PDS is now developing a training program
for future investigators drawn from area law schools and a referral

service to CJA attorneys needing investigators from this enlarged
pooTl.
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C. QUALITY OF REPRESENTATION

The Committee conducted no internal study of the quality of
PDS since this would be duplicative of other efforts. A recent
evaluation conducted by Abt Associates found that PDS met suffi-
ciently hich standards of performance to justify 1tsiée1ection as
an L.E.A.A. "Exemplary Project" appropriate for replication else-
where in the nation. Specifically, Abt cited the following out-
standing features:

- Effective caseload limitations geared to the agency's pri-
mary responsibility to provide quality representation;

- Strong leadership and effective management of resources;

- Comprehensive training programs for staff attorneys;

- Effective utilization of supportive, non-legal resources
for delivery of ancillary services;

- A strong orientation to law reform;

- A productive relationship with the private bar;

- Adequate funding and adeauate staff salaries combined with
a clearly-defined set of priorities designed to ensure guality
representation for as many clients as possible; and

- Individualized and continuous client representation to
ensure client confidence and attorney accountability.

It is clear from our own interviews with Superior Court and
U.S. District Court judges that PDS enjoys an excellent reputa-

tion. Twenhty-five of the twenty-seven Superior Court judges
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questioned on this point indicated that PDS attorneys ranged from
"good" to "outstanding." Twelve stated that PDS representation
was uniformly "very good" or "outstanding." The only criticisms
offered were a tendency of PDS attorneys to be “over—technicai”
and a disinclination on the part of some attorneys to seek plea
dispositions. These criticisms could reasonably be taken as in-
dications of viaorous representation.

A comparative study of the relative performance of PDS and
all other defense attorneys was recently conducted at the Commit-
tee's request by the Institute for Law and Social Research.
Results of this study are contained in Sec. III.A., infra. Suf-
fice it to note here that PDS attorneys perform better than
others in obtaining third-party custody and unsecured bail for
their clients, and'subgtant1a11y better in winning acquittals in

felony trials.

Case-Load Standards

Over the years, PDS has developed a sophisticated set of
standards to ensure that attorneys provide quality representation
and, yet, maintain a reasonable caseload. The standards are
flexible, based on a continuing review of a number of factors and
variables that may change at any given time. The sine gua non,
of course, is the duty of counsel to provide effective represen-
tation, a standard that is not quantifiable. It is affected,

however, by a number of other factors: the speed of turnover of
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cases, the percentage of cases that go to trial (roughly 10% to
12%), the extent of support services available to counsel, court
delays, and complex or protracted Titigation. In analyzing

these factors, PDS arrived at a maximum felony caseload of 30
open cases per attorney at any time, of which 20 are assumed to
be in an active posture, and a maximum of 38 open juvenile cases,
of which 15 are assumed to be active. The expectation was that
each attorney couid close between 110 and 120 criminal cases or
180 juvenile cases annually, but in practice the number of closed
cases has fallen short of this goal.

It should be noted that these Timits on maximum caseloads
take full account of the extensive services available to PDS
attorneys. Compared to the relative paucity of services avail-
abTe to regular CJA practitioners, one could reasonably conclude
that private attorneys should carry no greater caseloads than PDS

attorneys, and probably Tess.

D. RELATIONSHIP OF PDS TO THE COURTS AND LOCAL. GOVERNMENT

(1) Board of Trustees

PDS is coverned by a 7-man Board of Trustees selected by a

panel composed of the Mayor and the Chief Judges of Superior

Court, the D.C. Court of Appeals, U.S. District Court and the U.S.

Court of Appeals for the D.C. Circuit. No judge may serve on the

Board.
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Despite se]ection of its members by the courts and the Mayor,
PDS's Board of Trustees has operated in a fully independent fash-
fon. The fact that the Board is selected by no one body or indi-
vidual has undoubtedly been a significant factor in ensuring its
independence. Indeed, the apparent immunfty of the Board to
judicial and political pressure has been an important ingredient
in the agency's considerable success in controlling its own des-
tiny and resisting préssures to assume excessive caseloads. The
Board-promulgated caseload standards discussed supra and the
agency'’s successful adherence to them attests to the Board's in-

dependence and firm commitment to quality representation.

(2) The Budgetary Process

PDS budgetary requests are handled in the same fashion as
those of any other agencies of the D.C. Government. The agency
submits its requests to the Mayor who, in turn, approves or dis-
approves them. The PDS requests then become part of the D.C.
Government's total package submitted to the City Council for its
consideration. Subsequently, the package is presented to Congress
for final approval. The agency is generally afforded an oppor-
tunity at each stage of the process to testify in support of its
requests for funding.

Unlike the local courts, whose budgets are not controlled by
the D.C. Government but are submitted directly to Congress, PDS

is subject to competition with other D.C. Government agencies for
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limited funds. To some extent, therefore, PDS is potentially sub-
ject to political pressures that would be less likely to arise
were it authorized to submit its fundina requests directly to Con-
gress in the same fashion as the Tocal courts. Safeguards are
needed to ensure that PDS retains the financial and political in-

dependence requisite for providing quality representation.

E, ICLU S

PDS is basically a sound and well-managed agency and the
quality of the representation it provides is uniformly high. The
increasing concentration of the agency's resources in the local
courts, the incorporation of its budget within the D.C. Govern-
ment's budget, and the prospects of involvement by the D.C. Clg?

Counctl in future legislation on the criminal justice system

make it clear that PDS's relationship to the judiciary, the private

bar, and the D.C. Government will likely undergo major redefinition.

It is critically important, therefore, that these changes do not
alter the basic purpose and structure of the agency. PDS's in-
dependence must be preserved and nurtured to the maximum extent
possible. It is with this thought in mind that the Committee,
while bowing to the inevitability of some of these pressures,

makes a number of recommendations in the following pages.

46/ Beginning in 1977, the D.C. City Council will have authority
to Tegislate amendments to the D.C. Criminal Code. See also D.C.
Code, Section 11-2609 (1974).
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Fv  RECOMMENDATIONS

(Rec. 1.1. THE COMMITTEE RECOMMENDS THE ESTABLISHMENT OF A
DISTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER, AS
SEPARATE DIVISIONS, THE APPOINTED COUNSEL PROGRAM FOR
BOTH THE LOCAL AND FEDERAL COURTS UNDER THE CRIMINAL
JUSTICE ACTS AND THE EXISTING PUBLIC DEFENDER SERVICE,)
This recommendation has been set forth in detail in Sec. I.
I., supra. Under that proposal PDS would continue to exist as a
separate and distinct entity within an enlarged agency embracing
all key aspects of providing criminal defense services to indi-
gents. PDS would be administered by a Director accountable to

the Executive Director of the D.C. Defender Agency and its Board

of Trustees.

Rec. 5.1. THE COMMITTEE RECOMMENDS THE EXPANSION OF PDS'S
CAPABILITY FOR PROVIDING TRAINING AND OTHER SIMILAR
SERVICES TO THE PRIVATE BAR.

PDS 1is uniquely qualified to provide training for the private
bar since it already has an extensive program for training of fits
own personnel. The agency's constant involvement and current
familiarity with developments in criminal law and procedure make
it the logical repository and disseminator of information to CJA
counsel.

We therefore recommend that funds appropriated to the proposed
D.C. Defender Agency under the Criminal Justice Act be earmarked

for use by the Public Defender Service in estab]ishing a compre-
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hensive trainina program and ancillary services for private coun-
sel. Whatever efforts PDS currentlyv makes in this area are

funded out of agrants from L.E.A.A. and the agency's existing, but
Timited, budget. These programs should now be funded on a perma-

nent basis.

Rec. 5.2. THE COMMITTEE RECOMMENDS THAT ALL ADMINISTRATIVE
PESPONSIBILITIES PERTAINING TO THE CRIMINAL JUSTICE ACT
BE TRANSFERRED FROM PDS TO THE APPQINTED COUNSEL PRO-
GRAM OF THE PROPOSED D.C. DEFENDER AGENCY.

The estab1ishmént of the proposed D.C. Defender Agency would
obviate the need for a continued PDS role in administering the
Criminal Jdustice Act. Given that the Appointed Counsel Program
vould be aranted the powers of appointment and  compensation to
counsel, all other responsibilities for administering the program
are more appropriately lodged there. In short, PDS would become
orimarily a litigating agency, responsible for administering its
own program and staff, while providing training and advice to the
private bar in coordination with the Appointed Counsel Program.

Rec. 5.3. THE STAFF OF THE PUBLIC DEFENDER SERVICE SHOULD

BE ENLARGED SO THAT THE AGENCY CAN AT LEAST DOUBLE ITS
CAPACITY TO HANDLE CRIMINAL AND JUVENILE CASES IN
SUPERIOR COURT. :

As noted earlier, PDS represents only 15% of all criminal de-

fendants and juvenile respondents in Superior Court who are eligi-

ble for representation by appointed counsel. This obviously falls

far below the 60% maximum authorized by statute.
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The Committee recommends, therefore, that funds be appropri-
ated to enable the agency to increase this capacity to at least
30%. The Committee does not thereby recommend that PDS attorneys
assume larger caseloads than they already have. Indeed, the Com-
mittee is fully persuaded that PDS's caseload standards are both
realistic and necessary to ensure the kind of quality representa-
tion for which the agency is justly noted.

The argument has often been made that the Public Defender Ser-
vice should assume the entire burden of representing indigents in
the District of Columbia. We réject this argument for several

reasons. First, it would saddle the agency with an enormous case-

load that would be impossible to handle in a personalized way.

Second, it would push the agency in the direction of becoming an
arm of the courts to the extent that it would be compelled to
serve all the courts' needs, with consequent erosion of its
independence and capacity to provide quality representation.
Third, it would serve to insulate the rest of the bar from the
criminal process. We have stated elsewhere our stkong belief that
a mixed system of representation is essential for a proper func-
tioning of the adversary process.

Nevertheiess, we are firmly of the view that PDS should play
a substantially larger role than it now doces. A greater number
of defendants should be entitled to the kind of quality repre-

sentation that the agency has proven itself capable of providing.

Moreover, it is our belief that an enlarged PDS role would serve
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to improve the overall quality of representation in Superior Court,

galvanizing the courts and CJA attorneys alike to raise their

sights.

Rec. 5.4, THE COMMITTEE RECOMMENDS THAT THE PUBLIC DEFENDER
SERVICE, AS A DIVISION OF THE PROPOSED D.C. DEFENDER
AGENCY, SHOULD CONTINUE TO FUNCTION IN THE FEDERAL
COURTS IN THE DISTRICT OF COLUMBIA; A SEPARATE FEDERAL
PUBLIC DEFENDER ORGANIZATION SHOULD NOT BE ESTABLISHED.

The Committee gave serious consideration to the desirability
of establishing a separate Federal Public Defender Organization to
provide indigent defense representation in the U.S. District

: 47/
Court and the U.S. Court of Appeals for the D.C. Circuit.  We
rejected that alternative for a number of reasons.

First, as we have stated, the Public Defender Service has an
outstanding reputation and a record of excellence in providing
criminal defense services. A separate Federal Public Defender
Organization could not be justified because of deficiencies in
the quality of services provided by PDS.

Second, the Office of the United States Attorney for the

District of Columbia prosecutes all cases on behalf of the United

States in both local and federal courts. It seems desirable that

47/ Establishment of such an organization would require a change

in the_federa] Criminal Justice Act, since such organizations are
authorized under 18 U.S.C., Section 3006A(h) and this subsection
1s inapplicable in the District of Columbia under Section 3600A(1).
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the public defender services shauld likewise be unified between
the two court systems, so as to afford the same level of repre-
sentation which the prosecution is abie to provide in both systems.

Third, there is no practical justification for establishing
a separate Federal Public Defender Organization. The current
criminal caseload in the U.S. District Court is approximately
1,100 cases per year, a sharp drop from the caseload prior to
court reorganization in the District of Columbia. Moreover, the
District Court caseload is likely to decline even further if the
D.C. Code is amended, as proposed, to encompass many of the nar-
cotics offenses presently prosecuted in District Court under the
U.S. Code. Establishing a separate Fédera] PubTic Defender
Organization, with all that this would entail in terms of staff,
administrative, and other-overhead costs, makes little sense, in
view of the declining need‘%or appointed counsel in District

48/
Court.

Fourth, establishment of a separate Federal Public Defender
Organization would be clearly inconsistent with our proposal for
a D.C. Defender Agency. That Agency's comprehensive responsibili-
ties for appointment of counsel, vouchering, provision of training
services to the private bar, and overall administration of the
Criminal Justice Acts in the District of Columbia would be under-
78/ 1In any event, District Court presently has a CJA panel of 374

attorneys which, at least in terms of numbers, is more than ade-
quate to handle the present caseload.
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cut by a separate defender agency limited to the federal court
system. The dunlication and overlap of administrative and other
functions would imnair the deljvery and increase the overall cost
of defense services in the District of Columbia and the potential-
ities for conflict and competition for funds between such dual
agencies would be manifold.

e believe that our plan for a D.C. Defender Aagency, with
authority to appoint counsel in both the local and federal courts,
is a better solution to the problem of providing defense services
in our dual court system. The Agency would have authority to
assign attornevs from its Public DefenderService division to
federal criminal cases where this was deemed necessary and ap-
propriate. The division of PDS services between the Tocal and
federal court systems would be determined by the Agency on the

basis of need.

-

-
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111, QUALITY OF REPRESFITATION
A PERFORMANCE OF CJA COUNSEL

It is a difficult task, at best, to measure objectively the
quality of CJA representation. There are many highly-qualified
attorneys practicing under the Acts, just as there are some who
are generally reputed to be incompetent, Thus, statistics for
the group as a whole must be viewed with some skepticism since
they cannot discriminate between competent and incompetent attor-
neys. Ideally, detailed data on each attorney's performance would
be needed to elucidate the difrerences. And sophisticated anal-
ysis of such data would necessarily have to include the innumer-
able variables involved in evaluating the outcome of a case: e.g.,
the strength of the government's evidence, the complexity of the
case, the 1ikelihood of acquittal at trial, the prospects of a
plea to lesser included offenses, the prior criminal record of
the defendant, and the sentencing practices of the judge. Data
of this kind are simpiy unavilable at this time.

However, the Committee opted for a comparision between PDS
attorneys and all others (including a selection of 40 CJA attor-
neys with heavy caseloads) on the theory that this would give us
a rough measure of CJA counsel's performance. The tables which

follow were prepared by thz Institute for Law and Social Research,
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. 49/ :
using data from the U.S. Attorney's PROMIS system for criminal
50/
cases closed during calendar year 1973

Table IV - Bond Status; 1973 Closed
Felony Cases, Superior Court

Release Type Public Other than
Defender  Public Defender 51/

1} Personal Recognizance 41.4% 41.4%
- (223) (989)
2) Third Pary Custody 20.6% 15.3%
. (111) (367)
3) Surety Bond 18.6% 23.4%
(100) (560)
'4) Cash Bond 11.5% 10.5%
(62) (250)

5) Other 2.6% 4.3%
(14) (102)

6) Unknown 5.2% 5.1%
(28) (123)

100% 100%

(538) (2391)

49/ Prosecutors Management Information System.

50/ 1973 is the last year for which reasonably complete PROMIS
data are available. The 6393 felony and misdemeanor cases in
the sample (excluding the 1614 felonies handled by 40 CJA attor-
neys since these are, in most instances, duplicative of cases in
the 6393 - case sample) represent about 65% of all criminal
cases papered and closed in Superior Court by the U.S. Attorney
during 1973. Data for the remaining 35% of 1973 closed cases
were incomplete and, thus, these cases were not considered.

51/ This includes both retained and appointed counsel, although
85% to 90% were appointed under the Criminal Justice Act. Thus,
the figures provide a reasonably good indicator of CJA counsel's
performance. :

Y L

r

111

It can readily be seen from this table that the bond hearing
performance of PDS and other attorneys is roughly comparable.
Both were equally successful in obtaining personal recognizance,
although PDS attorneys had somewhat greater success in setting up

third party custody and obtaining unsecured bond for their clients.

Table V(a) - Closed Felonies

Public Other than 40 CJA

Final Disposition Defender Public Defender Lawyers 52/

1) Dismissed at Prelimi- 5.6% 5.1% 3.8%
nary Hearing (30) (123) (62)

2) Dismissed by Procecutor  36.4% 38.9% 32.6%
after Preliminary Hearing (196) (931) (526)
3) Ignored by Grand Jury 4.3% 4.0% 3.4%
(23) (96) (55)
4) Plea 29.7% 29.89% 36.2%
(160) (712) i (585)

5) Dismissed by Proéecutor 3.5% 2.9% 2.9%
after indictment (19) (69) (40)

6) Dismissed by Judge 6.7% 4.9% 4.8%
after indictment (36) (117) (78)

7) Trial - Guilty Verdict 5.9% - 8.4% 10.5%
(32) (201) (170)

8) Trial ~ Not Guilty 6.7% 5.0% 4.8%
Finding (36) A (119) (78)

9) Other 1.1% 1.0% .8%
‘ (6) (23) (14)
100% 100% 100%

(538) {2391) (1614)

=

52/ ATl CJA practitioners who took more than 75 appointed cases
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Table V(b) - Felony Conviction Rate

Public

Other than 40 CJA
Defender Public Defender Lawyers

Conviction 35.6% 38.2% 46.8%
(4 & 7 above) (192) (913) (755)
Non-conviction ' 64.4% 61.8% 53.2%
(1,2,3,5,6,8, ‘ (346) (1478) (859)

& 9, above)

100% 100% 100%

(538) (2391) (1614)

Tabte V(c) - Felony Trial Outcome

Guilty (7 above) 47.1% 62.8% 68.5%
(32) (201) (170)
Not Guilty (8 above) 52.9% 37.2% 31.5%
(36) (119) (78)
100% 100% 100%
(68) (320) (248)

in Superior Court during 1973 were selected for this sample. They
range from a Tow of 75 appointments to a high of 210. The average

CJA caseload for the 40 attorneys was 115.

It should be noted that

there is a substantial overlap in the 1614 cases handied by these
40 attorneys and the ‘2391 handled by all-other non-Public Defender

Counsel.

Ry
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Table VI(a) - 1973 Closed Misdemeanors

‘ . Public Other than
Final Disposition Defender Public Defender
1) Plea 32.2% 33.2%

(47) (1102)

2) Trial -~ Guilty Verdict  4.8% 9.7%
(7) (320)

3) Trial - Not Guilty 6.2% 9.1%
Finding (9) (300)

4) Dismissed by Prosecutor 49.3% 42.9%
(72) (1423)

5) Dismissed by Judge 6.8% 4.7%
(10) (156)

6) Other 7% .5%
(1) (17)
100% 100%

(146) (3318)

Table VI(b) - Misdemeanor Conviction Rate

Conviction (1 & 2 above) 37.0%

42.9%
(1422)

57.1%
(1896)

(54)

Non-Conviction (3,4,5, 63.0%
& 6 above) (92)
100%

(146)

100%
(3318)

Table VI(c) - Misdemeanor Trial Outcomes

Guilty (2 abave) 43.8%

51.6%
(7) (320)

Not GuiTty Finding 56.2% 48.3%
(3 above) (9) (300)

; 100% 100%

(16) (620)
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As can be seen in these tables, dismissal rates for

felonies (1,2,3,5, and 6 in Table V(a)) are nearly identical as , ;

between PDS (56.5%) and alj other attorneys (55.8%).

B

However,
the 40 CJA attorneys with heavy caseloads had a substantially

lower dismissal rate (47.5%).

The plea rate for both felonies and misdemeanors is compar- ;

able as between PDS and other attorneys. However, here again

the 40 CJA attorneys with more than 75 cases in 1973 entered ;

quilty pleas on behalf of & substantially greater percentage of

their clients (36.2% as oposed to 29.7% for PDS and 29.8% for all ]

others), Unfortunate]y, ro data are available to show compara-

tive i &ini
success rates in obtéining pleas to Tesser included offenses

The most striking di-ference in performance 1is to be found

in felony trial outcomes. PDS and all other attorneys take

roughly the same percentage of their cases to trial, but PDS

clients were convicted at a rate of oh]y 47.1% as opposed to

62.8% for all others. The conviction rate for defendants repre-

sented by the 40 CJA attorneys was even greater (68.5%). One

can reasonably conclude from these figures that PDS attorneys do
a substantia]ly better job at trial than do other attorneys
The above statistics do not provide a complete picture of

the relative performances of different categories of attorneys

representing indigents in Superior Court. As indicated, no data

ar
e available to show comparative success rates in obtaining

pleas to Tesser included offenses. Nor are there any sentencing
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data available by which to measure the entire performances of
counsel.

Nevertheless, our findings here and elsewhere in the report
make it clear that renewed efforts must be made to establish
standards of CJA practice, to set forth and enforce maximum case-
load standards, to monitor the performance of CJA counsel and to
establish effective grievance procedures for disciplining errant
Recommendations addressed

and incompetent members of the CJA bar.

to these issues are contained in Sec. III C., infra.

B, DEFENDANT'S CHOICE OF COUNSEL

In recent years, courts and legislatures have sought to nar-
row the gap between indigent defendants and those of means.
Every indigent defendant is now entitled to be represented by an
attorney in any criminal case where he or she faces a loss of

Tiberty. See Powell v. Alabama, 287 U.S. 45 (1932); Gideon v.

Wainwright, 372 U.S. 335 (1963); and Argersinger v. Hamlin, 407

Indigents have also been given rights to appeal

See Griffin v. I11inois, 351 U.S. 12 (1956),

U.S. 25 (1972).
and to transcripts.

and Douglas v. California, 372 U.S. 353 (1963).

The Supreme

Court in these cases enunciated the principle that there can be
no equal justice where the kind of trial and appeal a man gets

depends on the money he has. In addition, Tegislatures have ex-

panded the meaning of “indigent" and have provided for compensa-

tion to attorneys who are appointed to defend indigents, thus
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lessening the possibility that attorneys will favor paying over
“charity" clients. However, there is one important right in this
area where a substantial difference exists between the indigent
defendant and the defendant with means. The defendant who can
afford it may choose his or her attorney, while the indigent de-
fepdant must accept’the lawyer appointed by the court.

The Sixth Amendment and the Due Process Clause require that
a defendant be given reasonable opportunity to retain the lawyer
of his or her choice. Appellate courts have also held it to be
an abuse of discretion for trial courts to refuse to continue
cases so that counsel retained by the defendant could appear.

Heard v. Gomel, 321 F.2d 88 (5th Cir. 1962);: Reickauer v.

Cunningham, 299 F.2d 120 (4th Cir. 1962); United States v. White,

139 U.S.App.D.C. 32, 429 F.2d 711 (1970). However, the courts
have uniformly held that the right of an indigent defendant to
an attorney does not include the right to choose counsel. See

Brown v. United States, 105 U.S.App.D.C. 77, 264 F.2d 363 (1959),

cert. denied 360 U.S. 911 (1959); United States v. Burkeen, 355

F.2d 241 (6th Cir. 1966). The courts have been unpersuaded that
indigent defendants who are not given the opportunity to choose
their own counsel are denied equal justice under the law to the ex-

tent found in Gideon and Griffin, supra.

Nevertheless, in D.C. Superjor Court, a few judges will give
an indigent defendant some choice at the time of arraignment if

the attorney requested by the defendant is available. In citation

o T
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53/
cases, judges will customarily ask a defense attorney to confer

briefly with the defendant. When the case is feca11ed, the judge
will then ask the defendant if he or she is wants the court to
appoint the attbrney with whom the defendant has just conferred.
However, there is usually no mention of an alternative Tawyer

and the defendant, for all practical purposes, is Teft with the
choice of that defense counsel or none at all. Four of the nine-
teen judges, when asked if they thought defendants should be
given a right to choose counsel, expressed the view that if the
state pays, the state should choose the attorney.

Requesting the court to remove counsel is the only manner in
which a defendant may have some control over who will be his or
her defense attorney. However, just as the indigent defendant has
no inherent right to select counsel, so the defendant has no right
to have appointed counsel removed - this is entirely within the

discretion of the trial judge. See Smith v. United States, 122

U.S.App.D.C. 300, 353 F.2d 838 (1965); McKoy v. United States, 263

A.2d 645 (D.C.C.A. 1970). The McKoy court set out the relevant

considerations for removal: the merits of defendant's complaint;
the delay between cause and request for removal; the nearness of
trial or completion thereof; and general dictates of fairness.

Most Superior Court judges indicated their willingness to remove

53/ Cases where the defendant is not jajled after arrest, but is
given a court date on which to appear.
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court appointed attorneys on a defendant's request, particularly
where the defendant alleges that counsel has failed to maintain
- client contact. Other judges regarded removal as a drastic mea-
sure to be used only in serious cases of documented ineffective

assistance. The defendant takes a calculated risk in informing

the court that he or she is not satisfied with counsel. 1In making

a request for new counsel, the defendant may be viewed as uncoop-
erative, hostile, or attempting to delay the case.

There have been few studies of the difference between the
attorney-client relationship in which the attorney has been ap-
pointed and in which he or she has been chosen by the defendant.
Both the N.L.A.D.A. standards and the A.B.A. standards are re-
plete with examples of how difficult it is to establish a viable
attorney~client relationship in cases where counsel has been ap-
pointed. There is an inherent distrust that the attorney se-
lected by the system may subvert the defendant's interests. - In
suggesting that defendants be given some Timited option of re-
jecting assigned counsel, the N.L.A.D.A. standards point out that
"providing the defendant with some choice will assist in allevi-
ating the dehumanizing process of the criminal justice system,
make the client more responsinie for his own destiny and insti1l
more faith in our system.! The A.B.A. standards also recognize
the benefits of permitting the defendant to seiect counsel, as
this is "one method of increasing his confidence that he is being

provided competent counsel and of providing as nearly as possibie
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the same conditions for the professional relation that obtain
when counsel is retained by a defendant of means." A.B.A. Stan-

dards, Providing Defense Services, p.30.

A system which allows defendants to choose their own attor-
neys, though often supported in principle, is usually rejected
as being administratively unworkable. Thus, the A.B.A. Standards

in Providing Defense Services reject the concept because of

fears that it would cause serious disruption to a rotation of
counsel system, which the Standards find preferable. The A.B.A.
Standards also mention the risk of habitual offenders retaining
the best attorneys before other defendants can reach them,

Seven of the nineteen Superior Court judges questioned about this
opposed any plan in which defendants chose their counse] because
it would be "unmanageable" and would “"add to the confusion." Two
Judges also expressed the belief that better known attorneys
would receive a disproportionate share of the appointments. How-
ever, five judges approved of the concept, arguing that the
attorney-client relationship would be improved by permitting de-

fendants to choose counsel.
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C. RECOMMENDATIONS
Rec. 6.1. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.
DEFENDER AGENCY ESTABLISH CERTIFICATION STANDARDS AND
CO-COUNSELING ARRANGEMENTS FOR NEW ATTORNEYS SEEKING
APPOINTMENTS TO CJA CASES.

Any attorney who wants to represent indigent defendants under
the Criminal Justice Act in Superior Court need only become a mem-
ber of the D.C. Bar and thereupon register with the CJA Coordina-
tor. No formalized standards or procedures exist for bringing
new attorneys into the system at an appropriate level of compe-
tence and experience.

We therefore recommend that standards for ~dmission to CJA
practice be established and that attorneys new to the system ini-
tially be assigned to simple misdemeanors and gradually advanced

to more complex cases. Possible standards could include prior

' experience in a law school criminal justice clinic or a prosecu~

tor's office, required attendance in training seminars, or acting
as co-counsel with experienced attorneys. In any event, we are
convinced tha; attorneys new to criminal practice should develop
a level of competence at each stage before being allowed to ad-
vance to the next.

This recommendation clearly does not begin to solve the
probTem of Tong-time CJA practitioners whose competence is in
question. They obviously have "experience" in the conventional

sense and, thus, would probably meet any criteria that one could

s H !
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estabTish for initiates. However, we believe that implementation
of the recommendations which follow herein could begin to weed
out and reduce the number of incompetent practitioners.

Rec. 6.2. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.
DEFENDER AGENCY ESTABLISH A SYSTEM FOR MONITORING THE
PERFORMANCE OF CJA COUNSEL AND DEVELOPING SEPA-~
RATE CJA ATTORNEY PANELS WHEREBY ASSIGNMENTS TO JUVE-
NILE, MISDEMEANOR, AND FELONY CASES WOULD BE MADE AC-
CORDING TO COUNSEL'S ABILITY AND EXPERIENCE.

In conjunction with Rec. 6.1, we urge the establishment of a
system for monitoring the performance of CJA counsel. This is
clearly a difficult task given the many variables involved and
the obvious problems inherent in having third parties scrutinize
the judgments of counsel. Indeed, one of our principal ob-
jections to judicial control over appointments and compensation
has its source in that very fact. However, it is equally evi-
dent to us that there us a number of CJA practitioners who
seriously Jjeopardize the rights of their clients.

As a minimum, we envision a monitoring system that would
keep careful track of defendants' complaints and counsel's ad-
herence to ethical and professional standards of conduct. For
instance, counsel's failure to maintain client contact, to in-
vestigate a case, to file necessary motions, or to interview
witnesses should be considered a serious breach of professional
responsibility. See, in particular, the A.B.A. Standards set

forth in The Prosecution Function and the Defense Function.
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A natura] outgrowth of an effective monitoring system would
be the establishment of a rating system whereby counsel would be
assigned to misdemeanor, Juvenile, and felony panels in accor-
dance with their experience, competence, and past performance.

As they gain competence and experience, attorneys would move on

to the more difficult cases, while those who no longer measure up
would be demoted to one of the lesser panels or removed altogether
if warranted.

Rec. 6.3. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.

DEFENDER AGENCY ESTABLISH AND ENFORCE MAXIMUM CASELOAD
STANDARDS T0O ENSURE THAT CJA COUNSEL ARE NOT OVER-
EXTENDED AT THE EXPENSE OF QUALITY REPRESENTATION.
CURRENT PDS CASELOAD STANDARDS SHOULD BE USED AS A GUIDE.

Even the best attorney reaches a point of diminishing returns
when representing too many clients. The problem is doubly aggra-
vated when counsel is Tess than fully competent.

Elsewhere in this report (see Sec. I.C.(1), Sec. I.F.(2)(c)

and Rec. 4.6, infra, we have alluded to the high caseloads that

some CJA attorneys maintain. Our analysis earlier in this section
of the performance of 40 CJA attorneys strongly suggests that there
s a correlation between high caseloads and ineffective representa-
tion. The only way to deal with the problem is to establish maxi-
mum caseload standards and to enforce them strictly. A monetary
1imit such as the $18,000 ceiling in Superior Court offers no
guarantee of reducing caseloads and, in fact, may aggravate the

problem by encouraging counsel to do a high-volume, Tow-quality
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business by taking a large number of cases and submitting abnor-
mally Tow voucher claims.

We therefore recommend that serious consideration be given
to development of a set of caseload standards for CJA attorneys
modeled on those now in effect at the Public Defender Service (see
Sec. I1.C.(1)). Based on the agency's considerable experience,
PDS found that attorneys. should have no more than 30 pending
felonies at any time for a total of some 110 to 120 cases a year,
or no more than 35 pending juvenile cases for a total of approxi-
mately 180 a year. In actuality, caseloads of PDS attorneys have
fallen below these maximum Timits. The "open" or "pending" case

approach is clearly the best, since it enables the appointing
54/

authority to keep a running account of an attorney's workload.
Moreover, it could be adjusted and administered in such a way as
to take account of the varying abilities, experience, and compe-

tence of counsel.

Rec. 6.4. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C.
DEFENDER AGENCY DEVELOP TRAINING PROGRAMS IN CRIMINAL
LAW, PROCEDURE, AND EVIDENCE FOR ALL ATTORNEYS TAKING
CJA CASES. ATTENDANCE AT TRAINING SESSIONS SHOULD BE
VOLUNTARY DURING THE FIRST TWO YEARS OF OPERATION, BE-
COMING MANDATORY THEREAFTER.

It is, of course, counsel's duty to keep abreast of all

developments in his field of specialty. However, as a practical

547 ATFuTl exploration of this concept is contained in +ha com-
mentary to Standard 4.1, N.L.A.D.A. Standards for Defender Ser-
vices. ' Vo ‘
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matter, this may not always be possible and, in fact, there is a
substantial number of CJA practitioners who make 1ittle effort to
keep pace with recent developments in the law.

We have already recommended expansion of existing PDS
efforts to train the private bar (see Rec. 5.1). Here we take
that recommendation a step further by urging voluntary atten-
dance at training sessions for all regular CJA practitioners
during the first two years of operation, with attendance becoming
mandatory thereafter. A similar proposal was recently introduced

55/
in California and implementation is currently underway.

PN

Rec. 6.5. EFFECTIVE MACHINERY FOR HEARING AND RULING ON
COMPLAINTS AND GRIEVANCES AGAINST ALL APPOINTED
ATTORNEYS SHOULD BE ESTABLISHED WITHIN THE PRGPOSED
D.C. DEFENDER AGENCY.

One of the most serious weaknesses in the existing sysfém is
the Tack of effective machineny for hearing grievances and
taking disciplinary action against errant and incompetent attor-
neys (see Sec. I.C.(3) and Sec. II.B.(3), supra). There is a
natural reluctance on the part of attorneys to pass judgment on
other members of their profession.

However, we submit that CJA practice is a privilege, not a
right, and that defendants' rights to effective representation
outweigh those of CJA attorneys to make a living. Thus, as we

55/ "Should a lawyer's Ticense to practice be good for 1ife?"

L.S. Janofsky, Calif. S.B. J. 48: 121, Mar. - Apr. 73.

ruman
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have already proposed (see Rec.1.3, supra), machinery should be
established withinthe D.C. Defender Agency whereby grievances
against counsel can be promptly investigated, heard, and resolved.
The Agency should be adequately staffed to handle these responsi-
biTities. Sanctions should include removal from a case, removal
from a panel, suspension from CJA practice, and referral to
prosecutive agencies, and the Disciplinary Board of the D.C. Bar
where warranted.
Rec. 6.6. THE COMMITTEE RECOMMENDS THE ADOPTION OF A PILOT
PROGRAM FOR SELECTION OF COUNSEL BY INDIGENT DEFEN-
DANTS, INVOLVING 10% TO 15% OF ALL DEFENDANTS ELIGIBLE
FOR APPOINTED COUNSEL, WITH A VIEW TO TESTING THE
FEASIBILITY AND DESIRABILITY OF THE CONCEPT.
The Committee is persuaded that the principle of permitting
indigent defendants to choose their counsel warrants an expe-

rimental program. There has always been a lingering suspicion

on the part of defendants that appointed counsel, because they

‘are selected by the courts, are not fully committed to the defense

of their clients. Consequently, counsel and defendant alike are
often faced with the mutually trying and time¥consuming problem
of establishing a viable, trusting relationship. Much time and
effort is wasted, and the courts, in turn, are frequently con-
fronted by motions to withdraw as counsel when attorney-client
problems cannot be resolved. Furthermore, we believe fhat it
would be highly desirable as a matter of equity to give the

indigent defendant a power approaching that held by the defendant

o
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who can afford to select and retain his own counsel.

We envision a system along the following lines:

(1) A random selection (e.g., 10% to 15%) of all defendants
deemed eligible for court-appointed Tawyers would receive from
the CJA Administrator: (a) a Tist of all attorneys available for
CJA appointments, aﬁd (b) an appointing form containing the
charges against the defendant and all relevant CJA guidelines
(e.g., maximum compensation for misdemeanors and felonies).

(2) Using that Tist, the defendant would then contact coun-
sel who, if he or she accepted the case, would return the ap-
pointing form to the CJA office for issuance of a voucher and any
further instructions.

(3) From that point on, the case would be handled as is
every other appointed case.

In most cases, it would probably not be possible to have
counsel selected in this manner be present at the initial court
proceeding. However, stand-in attorneys (for example, law stu-
dents or other attorneys in court on a given day) could be ap-
pointed for the limited purpose of the arraignment, presentment,
and bond hearing. Chosen counsel would make his or her appear-
ance later, much as the system now works when a defendant indi-

cates to the court at presentment or afraignment that he wants

to retain counsel. Grand jury originals would be relatively

easier to handle, since there is usually ample time between jndict-

ment and arraignment for defendants to find counsel.
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APPENDIX A

RESOLUTIONS ADVANCED BY E. BARRETT PRETTYMAN, JR.
AND ADOPTED BY THE JUDICIAL CONFERENCE OF
THE DISTRICT OF COLUMBIA CIRCUIT
ON
MARCH 18, 1974

Resolution I

It is the position of the Judicial Conference for
the District of Columbia that the Congress has an obliga-
tion to provide adequate funds for the effective repre-
sentation by appointed counsel in criminal indigent cases
in the District of Columbia.

Resolution II

Be it resolved that the Judicial Conference of the
District of Columbia Circuit authorize the Chairman to
select a committee (or committees) to make a study and
submit a report to this conference with respect to the
following matters.

1. A study of whether the Public Defender Service
for the District of Columbia should retain its dual nature
as an agency serving both the Federal and local court
systems of the District, or whether it should become a
purely local agency.

2. TIf the Public Defender Service becomes a local
agency serving only the local court system, a study of
whether the Criminal Justice Act, Title 18 U.S. Code,
Section 30064, should be amended so as to make the Act
applicable to . the Federal court system in the District of
Columbia in the same manner and to the same extent as the
Act is applicable in the rest of the country, insofar as
the representation of indigent defendants in criminal
cases is concerned.

3. A comparison of the current system for delivery
of criminal defense services in the District of Columbia
Circuit with other systems in existence in Federal and

i s s A 5 o L Sh 2 b Lt S i .
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State Courts, having regard to models recommended or.
proposed by national organizations concerned with this

problem.

As a result of this study the committee should be
prepared to report whether or not any proposed amendments
to the Criminal Justice Act should be transmitted to the
Judicial Conference of the United States.

APPENDIX B
FEDERAL CRIMINAL JUSTICE ACT.

18 U.S.C., Section 3006A.

£ 8006GA. Adequate representation of defendants
(a) Choice of plan.—Each United States district court, with the approv-

‘al of the judicial council of the circuit, shall place in pperation through-

out the district a plan for furnsshing rizpresentation for any person finan-
clally unable to ¢bhtaln adecquate representation (1) who is charged with
a felony or misdemeanor (other than & petty offense as defined in section
1 of this title) or with juvenile delinguency by the commission of an act

‘which, if committed by an aduit, would be such a telony or misdetmeanor

or with a violation of prehation, (2) who {s under arrest, when such
representation is required by law, (3) who is subject to revocaticu of
parole, in custody as a material witness, or seekjag collateral relief, as
provided in Subsection (g), or, (4) for whom the Sixth Amendopient to
the Constitution requires the appointment of counsel or for whom, in a
case in which he fazes loss of liherty, any Federal law requires the up-
pointment of counsal, Representation under each pilan shall include
counsel and investigative, expert, and other services necessary for an ade-
quate defense. Each plan shall inciude a provision for private attorneys.
fhe plan may include, in addition 1o a provision for private attorneys in
a substantial proportion of cases, either of the following or both:

{1) attorneys furnished by a bar association or a legal aid agency:

or .
(2) attorneys furnished by a defender organization established
in accordar.ce with the provisions of subsection (h).

Prior to approviug the plan fer a district, the judicial council of the cir-
cuit shall supnlement the pian with provisions for representation on ap-
peal.  The district court may modify the plan at any time with the ap-
proval of the judicial council of the cireuit. It shall modify the plan when
direcled by the judieial couneil of the ecircuit. The district court shall
notify the Admiaistrative Office of the United States Courts of any modifi-
cation.of its plan.

(b) Ayppointment, of counsel.— Counsel furnishing represpntation under
the plan shall be selected from a panel of attorneys designated or approv-
ed by the court, or from a bar association, legal ald agency, or delender
crganization furmishing representation pursuant to the plan. In every

49 U.S.C.A,
3 1974 P.P, 5
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'crimiual ease in which the deteudant is eharged with a felony er a misde-

meanor {other than a petty ob[ian}se as det‘ilrifizéinuérqz(;u:)& 1\»'1011Ectt1m;t t;gl;&
or with juvenile delinaquency by the comm s.»‘ ) 5 o';uor o wi,th oo
mitted by an cdault, wyouid bc such a felony or Jails eﬁmU‘. s mmamrion
lation of probation and appears without counsel, tm,1 ;1'1 ('he ;;a;xt to”be
trate or tha court shall advise the dufcnd‘ant that h.x, s L ' ): e
] s counsel and that cennrel will be apnointed to represent i

;.t?%ree iznftii(;]?zinny uuabie to ohtuin counsel. Unls.-s‘s the defer:}xaniox‘;:.réui}
representalion by coursel, the Unired S.tates‘max;lstr'utxi or “l‘ell d u‘qn’bie
satisfied ofter approprizxte ingquivy that the defendant Iy nna{:c o.l y .oin°—
to obtain counsel, shnll appoint counsel to represent him. Hue 1f urprfishohd
ment may be made rotrosctive to include any r?x)'resexitatxofl }llistraie
pursuzint to the plan prior to appeintment. The United otatcii, m%i trate
or the court shall apeoint separate counsel for defendants hay n{;} 1‘n e ﬂ;er
that cannot properly be represented by the same counsel, or when o
good cause iy shown. . . om

(¢) Duration and suhbstitution of pppointments.—A perlson :cre ‘;:i g
counsel i3 appointed shall be represented at every stage of the p‘rt P
from his initinl appearance before the United States magistra e,.h the
court through appeal, inciuding sncillary matters appropriate ‘to g ?ted
ceadings. If at any tin.e after the anpointment o co'unsel'cllie b?e e
States magiastrate or the court fhiuds that the person is hnanclq y ?t N
obtain counsel or to make partial payment for the represeriation, - né 2{!
terminate the appolniment of counsel or authoriz‘e payment as provide
in subseetion (f), as the interssts of justice may dictate. If at a‘zny itagi
of the proceedings, Including an appeal, the United States magxstrai o)
the court finds that the porcon is finavcially un'able tc pay copnsel w ozg
he had retained, it may appsint counsel as provided in subsection (b) an
authorize payment as provided in subsection (d), as the 1nteres£s‘ of Ju:—
tice may dictate. The TUnited States magistrate or the court may, in the
{uterests of justice, substltute oue appointed counsel for another at any
stago of the proceedings,

d) Payment {or representation.— .

£1; Hoﬁly ‘rate.—Any attorney appointed pursuant to this section or
a bar assoclation or legal aid agency or community defender organization
which has provided the appointed attorney shall, at the conclusion of the
representation or any segment thereof, be compensated at a rate not ex-
ceeding §30 per hour for time expended in court or before a United States
magistrate and $20 per hour for time reasonably expended out of court,
or such other hourly rate, fixed by the Judicial Council of the Ciregit, not
70 exceed the minimum hourly scale established by a bar association for
elmilar services rendered in the district. Such attorney shall be reim-
Lursed for expenses reasonably incurred, including the costs of transcripts
authorized by the United States magistrate or the court,

(2) Maximum amounts.—-For represeutation of a defendant before the
Uunited States magistrate or the district court, or both. the compensation
to be pald to an attorney or to a bar association or legal aid agency or
community defender organization shall not exceed $1,000 for each attorney
in a case in which one or more felonies are charged, und $400 for each
attorney in 4 case in which only misdemeanors are charged: For repre-
sentation of a defendant in an appellate court, the compensation to be paid
to an attorney or to a bar association or legal ald agen¢y or community
defender organization shall nol exceed $1,000 for each attorney In each
court. IFor represeutstion in cornoction with a post-trial mot}on made
after. the entry of judyment or in a probation revocation procecding or for
representation provided under subsection (g) the compensation shall not
exceed $250 for eaclh atlorney in each proceeding in cach couxt. B

(8) Watving maximum amounts.—DPayment. in excess of any maxlmqm
amount providec In parggraph (2) of this subsection may b_e made for
extended or complex representation whenever the, court in which the rep-
resentation was raendered, or the Unircd States magistrate if the repre-

&
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sentation was furnished exclusively before him, certifies that the amcunt
of the excess payment ig necessary to provide fair compensation and the
payment {8 approved by the chief judge of the cirecuit,

(4) Yiling claiins.—A separate claim for conipensation and refmburse-
ment shall he made to the distriet court for represeutation before the
United States magistrate and the court, and 10 saeh appellate court before
which the attorney represented the defendant. Each claim shall be sup-
ported by a sworn written statement specifying the time expended, servie-
€3 rendered, and expenses incurred “vhile the rase was pending before the
United States magistrate and the eourt, and the compensation and reim-
bursement applied for or received in the same case from any other source.
The court shall fix the compensation and reimbursement to be paid to the
attorney or to the bar asroclation or legal aid agency or community de-
fender organization which provided the appointed atierney. In cases
where represgntation is furniched exclusivaly before a United Slates
magistrate, thﬁe claim shall be submitted to him and he shall fix the com-
pensation and reimbursement to be paid. In cases where representation
is furnished other than before the United States magistrate, the Qistriet
court, or an appellate court, claims shall be submitted to the distriet eourt
which shall fix the compensation and reimbursement to be pald,

(5) New trials.—For purposes of compensation and other payments
authorized by thig section, an order by a court granting a new trial shall
be deemed to initiate a new case,

(8) Proceedings before appellate courts.—If a person for whom coun-
sel is appointed under this section appeals to an appellate court or peti-
tions for a writ of certiorari, he may do so without prepayment of fees
and costs or security therefor and without filing the affidavit required
by section 1815(a) of title 28.

(e) Services other than counsel.—

(1) Upon request.—Counsel for a person who is financlally unable to
obtain investigative, expert, or other services necessary for an adequzte
defense may request them in an ex parte application. Upon finding, after
appropriate inquiry in an ex parte proceeding, that the services are neces-
sary and that the person is financially unable to obtain them, the court,
or the United States magistrate if the services are required in connection

with a matter over which he hag jurisdiction, shall authorize counsel to
obtain the services.

(2) Without prior request.—Counsel aprointed under this section may
obtain, subject to later review, investigative, expert, or other services
without prior authorization if necessary for an adequate defense. The
total cost of services obtained without prior authorization may not ex-
ceed $150 and expenses reasonably incurred,

(8) Maximum amounts.—Compensation to be pald to a person for
services rendered by him te a person under this subsection, or to be paid
to an organization for services rendered by an employee thereof, shall not
exceed $300, exclusive of reimbursement for expenses reasonably incur-
red, unless payment in excess of that limit is certified by the court, or
by the United States magistrate it the services were rendered in connec-
tion with a case disposed of entirely before him, as necessary to provide
fair compensation for services of an unusual character or duration, and
the amount of the excess payment is approved by the chier judge of the
circult.

(f) Receipt of other payments.—Whenaver the United States magis-
trate or the court finds that funds are available for payment from or on
behalf of a person furnished representation, it may authorize or direct
that such funds be paid to the appointed attorney, to the bar association
or legal aid agency or community defender organization which provided
the appointed attorney, to any person or organization authorizad pursuant
to subseetion (e) to render investigative, expert, or other services, or to
the eourt for deposit in the Treasury as a relmbursement to the appropria-
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APPENDIX C

Public Law 93-412
93rd Congress, S, 3703
September 3, 1974

An et
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lc:);ltxtll(l‘nrr:rl:{‘-;,l.;{;rl‘x‘eh:!‘)nl;:‘lcltl af Cg!;;mhl:l n! plan providing for the representation
ANt 3 nanculy wmbde to obtain an ade w ol
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tion, current at the time of payment, to carry out the provisions of @his
section, Except as so authorized or directed, no such person Or organiza-
tion may request or accept any payment or promise of payment for repre-
senting a defendant.

() Discretionary appointments.—Any person ’supject. to revocation.ot
parole, In custody as a material witness, or seeking feue.f under ‘SG:Ct'lOJ.:i v |
2241, 2254, or 2255 of title 28 or section 4245 of title 18 may be fur- . Bo it enmoteid by e
nished representation pursuznt to the plan whenever the 'Umt'ed States ;
magistrate or the court determines thal the interests of Justx‘ce 50 re-
guire and such person is {inancially unable to obtain representation. Pay-
ment for such representation may be as provided in subsections (d) and
(e).

£«
(1) Defender organization.—— Chapter 26—REPRESENTATION OF INDIGENT
1) Qualiﬂcntio:s.—-—A district or a part of a district in which at least ENTS IN o7 stes. 473,

. “Sor CRIMINAL CASES he STAT. 1089
two hundred persons cnnually require the appeintqmnt of counsel may o -~11«::._’(;01 Plun for furpis 88 SA';’: )
establish a defender organization as provided fur either under subpara- : 12602, T Friwiual enses

: i i . 02 Appeintment of connsel,
graphs (A.) or (B) of paragra.ph.(Z) of this subsection or both. ETWO “11-:.,’(:U3, Iniration and subctitation of appointinents
adjacent districts or parts of districts may aggregage t:}e number of per- ..“‘;‘:“i' ,'.‘.u.mcm for sepresentation 3
sons reguired to be represented to establish eligibility for a defender or- ;‘}:5(03‘) Seivices ather than connsel
ganization to serve both areas. In the event tha: adjacent districts ov “11._5{;017:. ;::-;lg:}}:': tnlg (m,[(.;. PAFIICNS,
parts of districts are located in different cireuits, the plan. for furnishing aration of budger,
representation shall be approved by the judicial council of each circuit.

*I-2608, Authorization or appropriations.
(2) Types of defender organizations.-—

&
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¢ Senate and Haouse of Loprese j
1 £ o Samels e cepresentatives of the
3 ll){:ﬂéit}(i{l‘t!'ﬂtlll .\\ 2{)"-1.)11@-/(7: in (,'r/u,(/{’v.s's assembled, That this .\ctfm:w Distriot of
gite .).15’1“13. strict of Columbia Criminal Justice Aei”, ___Columbia
‘ ud:-l"ll:r 2 lxt ¢ 11l of the District of Columbia Code is amended by SFininal
. g at the end thereot the following new chapter: ") Justice dot,
L DeCa Code 11
2601 note,

W
i

i

“11-2609, Authority af council.
{A) Federal Public Defender Organization.—A Federal Public De-

tender Organization shall consist of one or more full-time salaried attor-
neys. An organization for a district or part of a district or two adjacent
districts or parts of districts shall be supervised by a Federal Public De-
fender appointed by the judicial council of the circuit, without regard to
the provisions of title 5 governing appoiniments in the competitive service,
after considering recommendations from the district court or courts to be
served. Nothing contained herein shall be deemed to authorize more than
one Federal Public Defender within a single judicial district. The Fed-
eral Public Defender shall be appointed for a term of four years, uniess
gooner removed by the judicial council of the circuit for incompetency,
misconduct in officz, or neglect of duty. The compensation of the Federal
Public Defender shall be fixed by the judicial council of the circuit at o
rate not to exceed the compensation received by the United States at-
torney for the district where representation Is furnished or, if two dis-
tricts or parts of districts are inveolved, the compensation of the higher
pald United States attorney of the distriets. 'The Federal Public De-
fender may appoint, without regard to the provisions of title 5 govern-
ing appointments in the competitive service, full-time attorneys in such
number as may be approved by the Judicial Council of the Circuit and
other personnel in such number as may be approved by the Director of
the Administrative Office of the United States Courts.. Compensation paid
to such attorneys and other personnel of the organization shall be fixed
by the Federal Public Deifender at a rata not to exc2ed that paid to at-
torneys and other personnel of similar qualifications and experience in
the Office of the United States attorney in the district where representa-
tion is furnished or, if two disiricts or parts of districts are involved, the
higher compensation paid to persons of similar qualifications and ex-
perlence in the districts. Neither the Federal Public Defender figr any
attorney 8o appointed by him may engage in the private practice of law.
Bach organization shall submit fo the Director of the Administrative Of~
fice of the United States Courts, at the time and in the form prescribed
by him, reports of its activities and f{inancial position and its proposed
budget. The Director of the Administrative Office shall submit, similarly
as under title 28, United States Code, section 605, and subject to the
conditions of that section, a budget for eaci organization for each fisecal
year and shall out of the appropriations therefor make payments to and

8

“plan shall inelude o provizion for private attorne

“§ 11-2601. I’Jax} for furnishin
eriminal cases

“The Joint Conmitte e ini i
e Jotnt € e onhadiein]l Administr : ave i
9P"~;l]‘:m?;!, within ninety duvs after the oll‘er-ti\?u r‘ll-tiznrffglé‘llxlils gll;}z(liét;:l
i the District of Columbin a plan for furnishing fon o
atriet of Columbia a pl; v furnishing representation to
n;x_v berson inthe Distriet of Columbin whe s ﬁimnc‘iallv tnable ti)
obtaln glt(lequ:lte representation— i ‘
“(1) who is charged with i
S(1) v § ] a felony, or misdemeanor, or other
olf.}ensc for which the sixth amendment to the Constitution l‘emlirgsl;
lto.:sz\pfplqintnwnt of ]cmmsvl or Tor who, in a case which he facos
S oL Liberty, any law of the District of i ires
) ¥y an s oly ar g
appointment of counsel ; Columbia requires the
2) who is under arrest, when ion i
arres 1en g i
by o y 1 such representation is required
« D et s ey s -
lm”(’i‘i()i:sho ;s clhmged with leo}ntmg n condition of probation or
0 cstody ws amaterind witness, or seeki ateral relie
b prm"xded Hod; 34 eling collutoral relief
Y(A) Seetion 23-110 of the Distri i
8 % v striet of Columbin C
(rﬁmmhes on motion aftacking sentence), Code
. (13) Chapiter 7 of title 23 of the District of Columbia
( (iil(ec()ex(t:l]':uh( ton and Fugitives from justice),
wpter 19 of title 16 of the District i
: s of .
CQ‘](QI (habeas eorpus), Columbla 2%
‘(1)) Section 428 of the Aot
¢ G28 Act of Mareh 8, 1901 (D 1901,
sec. 24-302) (commitment of ment I i e,
. u;gsvntcnce):
‘(4) whe is subject to pre i
. s suly proceedings pursuant to chapter 5 of
title 21 of the District of Columbia ospitalization of th
21 of the Disti “olumbia Code (hospi
mc(:nt:ﬂ]ylﬂ): thospitalian
“(5) who is a juvenile an ' li
5) who is > and alleged to he i i
of s i3 o delinquent or in need
Representation under ]
expert, and other ser

g represenfation of indigents in

0

I

ie plan shall include counsel and investieative.
viers necessary for an adequate defense. The
vs, attornevs fur-

nished by the Public Defewder Serviee, and attorneys and qualified

students participating in clinical programs,

D«Cs Code 23

DsCe Code 16«

ally ill person while serv- 31 stat. 1340;
69 Stat, 611,

tion of the 0.C. Code 21-
50
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«§ 11-2602. Appointment of counsel i every
“ el furnishing rvepresentation under the pian si ver
ot e Trom par [ s desienated and approved
case be selectedd from panels of attorneys .(t.\lrll-‘ L
by: the conrts. i all eases where a person faces ’u.;s a e s,
the Constitution ov any other Jaw requives the npl;nm ltll\t:\t AT
the court shall advise the defendant or respout ent the A

86 STAT. 1031

Expenses.

Excess amounts,
claims,.

1wl s appointed

el to be represented by counsel and that connlst'l '“\ll'i)}:;ﬁ:‘ll).l {'lnlvns
tohropresvnt him if he is financially unable to 0 (h.‘l:: in‘ neel e
the defendant ov respondent walves '1'(-1)1'}'.~(‘~11t]‘\. 1;)“‘ o
court, if satishied after appropriate MAQUILY t‘ll-l A -1\‘1 it o
responglent is finaneially unable to abtain C()l\j\Il‘. § .1“(‘0 }kn'u:u-ri\'v -
sel to represent him. Such appointment may ix tm‘l‘ho g .prim‘ o
include any representation furnished pursuant to X f}n-‘defcml:mts
&ppointnwht. Phe court shall appoint separaie (.m”.ltlk. Lo e
or respondents having interests that cannot [‘nql‘u}] )\\'1: BeD e
by the same cmn\m»l. in' wh}vn oltllu‘-)li'l;,Er:)‘?‘t’l‘t(-::;r&:;‘.:vl{ni‘l (ii<l‘l'(:(i(\|1:ll'\'.
covered by this Aet where the app of comic s disocol bt
; fendant or respondent shall be ady I t.m sel may be
Ql\;;)(;]i?\ted to 1'x'pt'('>vllu: ll]xim if lllw is {]nm:'m”;‘(l:‘l'll:(}l)tl‘l;:‘)tl(z"f):};lll(]ll'lil(t)n:)ll"
: court shall in all such cuses advise endant o
f't‘;’pg:((llmt:mof the manner and procedures by which he may request
the appointment of counsel, -
“§ 11-2603. Duration and subsfitution (?f appointments ed

«j person for whom counsel is appointed lr‘l.n:\ll 1.)0.. 11(1("1 ?{:}f}(‘fx:tl‘w
every stage of the proceedings from his iniun .-l[)l)(‘.d'h‘ll o hefore e
court. through appeals. including aneillary llg‘mml.s Apé mh”:"l o
the proceedings. 1T at any tine after l'!m uppmntn‘ufl‘t of ounel the
court finds that the person is tinancialiy able to obtain co neel ov fo
make partial payment for the representation. 1t 1n.n}'.tloildni" e the
appointment of counsel or authorize payment us 1?”1)_\ .1{(‘(( i section
2606 of this chapter. as the interests of jnstice m.\i\ dicta -t&ﬁl Juany
stue of the proceedings. including an appeal. the court finds

) is fi lally unable ay «l whom he had retained.
the person is financially unable to pay counse] 602, amd authorize
it may appoint counsel as provided in section 202, afx "u;tivo e
payment as provided in section 2004, as the ll}(("l("‘\[S o I]~ stive way
dictate. The court may, in the interest of ]“hn(l?'.s}‘\zbtl ute
appointed counsel for another at any stage of the procecdings.

“8 11-2604. Payment for representation )

“(a) Any attorney appointed pursuant to this clmp'terf s‘h;‘\ll‘(.) ;t
the conclusion of the representation ov any segment ”ll‘l'(:?‘ ; )\L l( 11:1
pensated at a rate fixed by the Joint Committer oh J}l(lll(.ld \dnin-
Istration. not to exceed the hourly seale ost:xhll:;lm'l by the provisions
of section 3006\ (d) (1) of title 18, l'mro(ll ‘Stgxtos ( m]le. Such attorney

eimbnrsed for expenses reasonably mearred. oo
Sh?‘l(lbl;cls’;lflropn'ﬁontatiunl()f a defendant l.)vfm'o the huponm:( mfrt'
or before the District of Columbia Court of Appeals. as the f‘zlh(‘“llh‘l}'
be, the compensation to he paid to an attorney shull l';ot c.\u_‘\;tl (111:
maximunt amonnts established by section :’»(Mlh.\(d)(-) of ritle 1x,
United States Code. in the corvesponding kind of case ov l)x'q(;(to(‘lxng.‘

“(¢) Claims for compensation and reimbursement i exeess of inll}-
maximum amount provided in subsection (b) of thiy sc(:tmn n!m). X
approved for extended or complex representation \\'lxox\e\?r such p.\’:\:
ment is necessary to provide fair compensation. Any such reguest
for payment shall he snbmitted by the attorney for approval h_‘\ 't‘hlo
chic} judge of the Superior Court npon reconuendation of t\llk:'plf‘.\ll (
ing judge in the case or, in caues b‘u}m:o the I)lstr‘wt of Colum 31;( ot
of Appeals, approval by the chief judue of the Court of ;\})[’)%..l A ‘fl,-”l‘i
recommendation of the presiding judee in the ease. A decision sha
be made by the appropriate chiet judge in tlie case of every clauim
filed under this subsection.

N I
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“(d) A separate claim for compensation and reimbursement shall
be made to the Superior Court for representation before that court,
and to the District of Columbia Court of Appeals for representation

before that court. Each elaim shall be supported ny a sworn written Statement,

slatement specifying the time expended. services rendered, and
expenses incurred while the ease was pending hefore the court, and
the compensation and reimbursaent applied for or received in the
same case from any other souree. T'he eourt shall fix the compensation
and, reimbursement to be paid to the attorney. In cases where repre-
sentation is furnished other than hefore the Superior Court or the
District of Colimbin Court of Appeals. clains shall be submitted to
the Superior Court which shall fix the compensation and reimburse-
ment to be paid.

“sc) Ifor purposes of compensation and other payments authorized
by this seetion, an order by a conrt granting a new trial shall be deeined
to initiate a new case,

“(f) TE a person for whom eounsel is appointet] under this seetion
appeals to the Distriet of Columbia Court of Appeals, he may o so
without prepayment of fees and costs or security therefor and without
filing the allidavit required by scetion 1913(a) of title 28, United
States Code.

“811-2605. Services other thar counsel

“(a) Counsel fora person who is tinancially unable to obtain investi-
aative, expert, or other services neeessury for an adequate defense may

crequest them in an ex parte application. Upou finding, after appro-

- priate ingquiry in an ex parte proceeding, that the services are neces-
{1 “

“sary and that the person is finaneially unable to obtain them, the convt
shall authorize connsel to obtain the serviees,
“{b) Counsel appointed under this section may obtain, subject to
later review, investigative, expert, or other services, excluding the prep-
aration of reporter's transeript, without prior authorization if neces-

sary for an adequate defense. The total cost of services obtnined Limdtation,

without prior authorization may not exceed 3130 or the ate provided
by section 8006\ (e) (2) of title 18, United States Code. whichever is
hiagher, and expenses reasonably incurred. :

*(e) Compensation to be paid to a person for serviees rendered by
him to a person under this subseetion shall not exceed S3u0, or the rate
provided by section 3006\ (e) (3) of title 18, United States Code,
whichever is higher, exelusive of reimbursement for expenses reason-
ably incurved. unless payment in excess of that limit is certified by the
court, as necessary to provide [nir compensation for services of an
unusual chavacter ov duration. and the amount of the excess payment
is approved by the presiding judge inthe case.

48 11~2606. Receipt of other payments

“(n) Whenever the court finds that funds are available for payiment
from or on behalf of a person furnished rvepresentation, it may author-
ize or direct that such funds bLe paid to the appointed attorney, or
to any person or orgutization authorized pursiant to seetion 2605 of

~this title to render investigative, expert, or other services, or to the

court for deposit in the Treasury as a reimbursement to the appropria-
tion, current at the time of payment. to earry out the provisions of this
section. Iixcept as so anthortzed ar divected, no sueh person or orginiza-
tion may request or accept any pavment or promise of payment for
representing a defendint,

“(b) .Any person compensated. or entitled to be compensated, for 88 STAT. 1092

any services rendered under this chapter who shall seek, ask, demand, 8y
receive. or offer to receive, any money, groods. or services in return there-
for from or on behalf of a defendant or respondent shall be fined not
more than $1,000 or inprisoned not niore than one year, or both,

S
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87 Stat, 800,
D.C. Code 1~
101 note.

87 Stat, 813,
D.C. Code 1-
101 note.

Effeotive
date,

D.C. Code 11~
2601 note,

“§ 11-2607. Preparation of Budget

“The joint commitioe shall prepave and annnally subimit to the Com-
missioner of the District of Columbia, in conformity with section 1743
of this title, or to his successor i accordance with section 143 of the
District of Columbia Self-(iovernment and Governmenial Reovgani-
zation Act, for inclusion in the annual budeet, annuai estimates of the
expenditures atd approprintions necessary for Turnishing representi-
tion by privite attorneys fo persons entitled 1o’ representation in
accordunce with seetion 2608 of rhis title
“8 11-2608. Authorization of appropriations

“There are hereby authorized to be appropriated, out of any moneys
in the Treasury eredited to the Distrier of Colwmbia, such funds as
may be necessary for the administration of this chapter for fiseal years
1975 and 1976, When so-2necitied in appropristion Acts, such appropri-
ations shall remain available until expended.

“§ 11-2609. Authority of Council

“Section 602(a) () of the District of (Jolumbia Self-Government
and Governmental Reorganization et shall not apply to this chapter.”,

Sk, 3. (a) Pavagraph (1) of section 3006\, title 18, United States
Code, s amended, 1s amended to read: - .

S0 Arvevicaninrry 18 Tuk Districr oF Conunsia.~—The provisions
of this Act. other than subsection th) of section 1. shall apply in the
United States District Court for the Distriet of Columbia and the
TUnited States Court of Appeals for the District of Columbin Civenit.
The provisions of this Act shall not apnly to rhe Superior Court of the
District of Calumbia and the District of Columbia Court of Appeals.™

Sec. 4. This Act shall tuke eitect upon the date of its enactment. Any
persen appointed on or after July 1, )74, but prior to the commencing
date of the plan referred fo in scetion 11-2601 of the District of
Coluinbia Code (as added by section 2 of this Act), by a judge of the
Superior Court or the District of Columbia Court of Appeals to furnish
to any person in the Distriet of Columbia, who is financially unable
to obtain adequate representation. that representation and those
services referred to in such section 11-2601, may be compensated and
reimbursed for such representation and services rendered, including
expenses ineurred therewith, upon filing a claim for payment. Pay-
ment shall not be allowed in excess of the amounts authorized in
accordance with those sections added to the District of Columbia Code
by such section 2,

Approved September 3, 1974.
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- redesignated the District of ¢ ‘olumbia Public Defender Ser

79 stat. 750.
D.C. Code 21-501,

APPENDIX D

2 D.C. Cade, Section 2221, et seq.

1w, e, )
TITLE HI—PUBLIC DEF INDER SERVICE

R VATION OF 1 10
EDESIGNATION QF LEGAL AID AGENCY as PUBLIC DEFENDER SERVICE

SeC. 301. The Legal Aid Agency for the Distriet of Columbia is

afterin this title referved tous the “Rervice™) vice (here:

AUTHORITY OF SERVICE

Skec. 302 The Service is i
s Igisgt:;c-!(a% ({‘hle Service is authorized to represent any person in
o Distr c-ltgvori‘e)s“:!]\lzlm I\vhc_) 1ﬁs & person deseribed in any of the
1 & categ who is financially un: o
ropreng, cute ’ s nancially unable to obtain adequate
" (It) Pfez'soxxs charged with an offense punisly
e(l}) )f%x aterm lo‘f s1x months, or more,
=) I'ersons chavged with viplati :ondition o i
poe o iolating n condition of probation or

(3) Persons subject to proceadines
Eitle 21 of ol C 1' oceu..mg‘a pursnant to chapter 5 of
Mentello Ty striet of Columbin Code (Hospitalization of the

able by imprison-
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i is ¥ $aLH 0 o
(1) Persons for whon eivil sommitment 13 .\1)!1;('1}: }:}“;‘)‘(it{;”(‘?_’
itle 111 of the Narcotie Addict l(loh:\\nlhtmmn . 5‘1 e
f‘i_f :' (%, 3411, et =) or the provisions of tiu: Hospita D (k" e
fo';- 'D;'l,lﬁ! Addiets et for the Disteict of Colambia (DAL " 1o stat. 609,
s"v"2)4_](:‘1)\}&:\!':1:;2(1;I)I'v-,_re(l to be delinquent or in need of r"‘))(‘}:\(:?l;)lll‘\:
((())) '!)ersnns subject to proceedings pu}rsnl:})jlx r(()]::‘a‘f\lliil)‘l‘\r 4“) T
Vot of Mugnst . 1T (1.0, Code, see. ~_<l~.._(i)C _ ':-1t-x;:'|\t).
mi t of chronie aleoholies by court ovtder for freath )
]\Ill]_l'\el;l) ons subjoet fo proceedings pursuig to seetion -‘_‘«r ol ta, pe GOL.
th ‘)\f‘( %1:0\“;«“(1) j3~ oul (D0, Code, ser ;'4—:%()‘} { :‘ ]ulxl:l\‘s =
¥ ’ ui g sunt .
senyresentation ney he furnished at any stasge a2 2 1 i, i
i];1€:}):1§)h;)ei‘h\te. aneillary, and collateral |~n'm~ewzl'ng.~. ;\1% ?;]e“t)iin;:nv'n\llv
' centnm of the persons who are annunfly dctaunrfzu to be finsne i Y
)u('l to obtain adequate vepresentafioi aned who are je sons e
1:‘1\;:}));(1 '1101 &e ‘abmte eategories may be represented by }lu: S(:l:\ultr,e ut
the Service may t}'nmish te(»h11;0;;181:11;nlllqot(]1:30;1rSﬁ‘\aﬁ;::ca\eo nlbm'e "
neys i inted to represent persons des : the ab0 1t
?532 S’fll}:zpé\;l;\l’?ce shall Idetemnine the best m\ct1(lrubl'e‘;‘x‘l]<t).tilit‘ ;gn ot its
Saft vevsonnel to the courts where 1t furnishes represental ion.
st.l(b}l’ ,ﬁle Service shall establish and coordinate th_c:»p)ex‘.t:::)mew o
ffective and adequate system for appointment of prn)‘uc.;t* Lorness 1
etectiy t‘ rsons deseribed in subseerion (), but the cont 8% 1.1 e
)f‘iel%)-\xlcszft‘l\tlll())iisy to muke sueh appointments. The bem;llve (ﬁl::l"ll‘l'll(‘)l\)\o()f
to ‘t'ne courts at least quarterly on mml‘ers re".“xlh:sl;lre tz-)ou:-?s )(1)“ (“he m o
the appointment systein and shal) consult with
for modifications and xml_n"ovemen.ts. ¢ Tr
() Upon approval of 1ts Board o Truste
form such other functions as are Necessury
duhde;; e}e;c;t l(xljgt(lt‘n‘:x?tmn whether a person is .ﬁn'a\mu:dpy m}al:)lil)ed :3
ob%ain adequate representation shall be I):lset} (31} m) ]tgy)::{.\ﬂ:)}::(}l‘m’m& od
by the person to be repre=ented and such ot e pe 1‘V(>1~Z\'id'u’\—«'r uies 03
Uhe court in its diseretion shall requive. Whoey er in 1“ o e
o k{lm}‘ingiy i’::lm‘hlc}'s?f f(?tmgﬂ1?1.1‘;i§esc?1‘1:§a’falls'e, f ctitious, or
te. or device a wmaterir ity Of axes all ey e e
Fdiant s o i 2 B 5
iti o Y $13Eiy S ! ¢ H W I '
:x\:.li"tll“rtlfcl(:lllc’(}t(zcgt?fs};flelxl'zoo\;)éthry shall be fined not more than S1,000 01
I

imprisoned not moxe than one year, or both.

#0 Stab, L4ad.

a2 Stat. €21,

ustees, the Service nay per-
and appropriate to the

s

BOARD OF TRUSTEES OF SERVICE

" Sre. 303. (a) The powers of the b{)ervi(‘i lShnllil beﬁ‘\':_;:it'el(‘l1 lzgtgeggl:\l-:?l -
rustees c i seve 's. The Board ot Lrus sh
Trustees composed of seven memuers. ot I
szt:\%)lllilssltfgenemﬂl policy for the Service but shall not direct the conduc

articular cases. ]
of (Ii;)rzllc)“ I‘\lfelcnljers of the Bourd of Trustees s

; vomeiat e Of-— . " b ok , . -
panel (?E‘C’)]s‘dnf’c])ﬁef jucge of the United States Coust of Appeals for ﬂ]

Tistrict of Colunibia Civeuit s L p——
the District of ¢ O'Imf:}:(l)f tl‘\(e United States District Court for rhe

hall be appeinted by o

(BB)Y the chiel ju

istric tolumbia o ] ' B
Dl?t(tlibttﬁi (rr?xilélt}l judge of the District of Columbia Court of l
Appeils; ﬂ*

(D) the chief judge of the Superior Court of the District of

ja; and . .
Co(]%lybt)hé Commissioner of the District of Columbia.
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80 Stat. 443,
467,

5 USC 5101,
5331,

35 FyR. 6247,

The panel shall be presided over by the chief judaw of the TTuited
States Court of Xppeals for the District of Columbia Cirenit (or in
his absence, the desizmee of such judge). A auerinm of the panel shall
be four members,

(2) Judges of the Tnired States courts in the Distrier of Columbia
and of District of Columbia courts may not be appointed to serve as
members of the Board of Trustees,

(3) "The term of oflice of a member of the Board of ‘Trustees shall be
three years, No person shall zerve mare than two vonseeutive terns 4
a member of the Bonrd of Trustees. .\ vacaney in the Board of Treu:tees
shall be filled in the same manner as the orizinal appointment. Any
member appointed to fill a vacancy ocenrring prior to the expiration of
the term for which his predecessor was appointed shall be appointed
enly for the remainder of such term,

(c) The trustees of the Legal Aid Agency for the District of
Columbia in office on the date of enactment of this Act shall serve the
unexpived portions of their terms as trustees of the Service,

(d) For the purposes of any action brought against the tiastees of

-the Service, they shall be deemed to be employees of the District of
Columbia, ’ '

DIRECTOR AND DEPUTY DIRECTOR OF SERVICE

Sec. 304. The Board of Trustees shall appoint a Director and
Deputy Director of the Service. each of wlom shall serve at the
pleasure of the Board. The Director shall be responsible for the super-
vision of the work of the Service and shall perform such cther duties
as the Board of Trustees may prescribe, The Deputy Director shall
assist the Director and shall perform such duties as e may preseribe.
The Director and Deputy Director shall be members of the bar of the
Distriet of Columbia. Lhe Board of Trustees shall fix the compensa-
tion to be paid to the Director and the Deputy Director withont
regard to chapter 51 and subchapter IIL of chapter 33 of title 5 of
the United States Code, but compensution for the Director shall not
e-ceed the rate prescribed for GS-18 of the General Schedule and
compensation for the Deputy Director shall not exeeei} the maximum
rate prescribed for GS-17 of the General Schedule.

STAFF

Src. 305. (a) The Director shall employ a staff of attorneys and
clerical and other personnel necessary to provide adequate and effec-
tive defense services. The Director shall make assignments of the

ersonnel of the Service, The compensation of all employees of the
ervice, other than the Director and the Deputy Director, shall be
fixed by the Director without regard to chapter 51 and subchapter T1T

of chapter 53 of title 5 of the United States Code, but shall not exceed

the compensation which may be paid {o persons of similar qualifica-
tions and experience in the Office of the United States Attorney for
the District of Columbia. All attorneys employed by the Service to
represent persons shall be members of the bar of the District of
Columbia. ""

(b) No attorney employed by the Service shall engage in the private
practice of law or receive a fee for representing any person,
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FISC'AL REPORTS

84 STATs 657

Sk .. i () The Board of Trustees of the Agency shall submit
a fiscal year report of the Service's operations to the Congress of the
United States, to the chief judges of the Federal conets in the Distrier
of Columbia and of {lie District of Colmmbia coutts, and ro the Com-
missioner of the Distriet of Columbia, The report shall include a
sta._ment of the financial condition of the Service and & summary of
sexvices performed during the yenr. .

(bY The Board of Trustces shall annually arrange for an independ-
ent audit to be prepared by o cevtified public accountant or by a des-
ignes of the Administrative Ofice of the Unifed States Courts. -

APPROPRIATIONS, GRANYS, AND CONTRIBUTIONS

Skc. 307, (a) For the purpose of carrying out the provisions of this
title, theve are nuthorized to be appropriated for each fiscal year, out
of any moneys in the Treasury to the credit of the District of Colum-
Din, such sums as may be necessary to implement the purpoxes of this
title. Such sums shall be appropriated for the judiciary to be disbursed
by the Administrative Office of the United States Courts to earry on
the business of the Service. The Administrative Office, in disbursing
and accounting for such sums, shall follow, so far as possible, its stand-
ard fiseal practices. The budget estimates for the Service shall Le
prepared in consultation with the Commissioner of the District of
Columbia.

(b) I'})on approval of the Board of Trustees, the Service may ac-
cept public gran i
ing out the provisions of this title.

TRANSITION PROVISION

Skc. 308. AN employees of the Legal Aid Agency for the District
of Columbin on the dafe of enactment of this Act shall be deemed to be
employees of the Service and shall be entitled to the same compensation
and benefits as they ave entitled to as employees of the Legal Aid
Agency for the District of Columbia.

ic arants and private contributions made to assist it in earry-

Report Yo
Congress.
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Appendix E
MEMORANDUM:  STANDARDS FO CTIV SINTATION 2/
I, DEFENSE FUNCTION

It is now clear that a defendant has a right to counsel in

all criminal cases where he faces a loss of liberty. In Gideon

v. Wainwright, 372 U.S. 335 (1963), the Court held that defen-
dants have a right to counsel in all but petty offenses. Subse-
quently, the Court held that in any case where the defendant
faces a loss of liberty, regardless of the charge, he has a

right to counsel. Argersinger v. Hamlin, 407 U.S. 25 (1972).

However, the appointment of counsel alone does not satjsfy the
Sixth Amendment. Thus, as early as the landmark case of Powell v.
Alabama, the Court observed that the duty to appoint counsel "is
not discharged by an assignment at such time or under such cir-

cumstances as to preclude the giving of effective aid in the

preparation and trial of case." 287 U.S. 45 (1932). (emphasis
added).

Initially this circuit used the "mockery of justice" test as
the criterion for determining if the defendant had received ef-
fective assistance of counsel. Commentators have recommended
that a more appropriate standard "should be whether counsel ex-
hibited the normal and customary degree of skill possessed by

attorneys fairly learned and skilled in the criminal law." Finer

Ineffective Assistance of Counsel, 58 Cornell L.Rev. 1077 (1973)

1/ Prepared by Committee staff.
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432 F.2d 730 (3rd Cir. 1970)3

d 1112 (3rd Cir.

See also Moore V. United States,
United States ex rel Green v, Rundle, 434 F.2

t of "normal competency” for the

1970) (both substituting a tes

“farce and mockery” standard). In DeCoster v. United States,

this circuit adopted a similar standard: A defendant is enti-

tled to the reasonably competent assistance of an attorney acting
gent and conscientious advocate." 159 u.S.App.D.C.
In determining what 1is

an attorney

as his dili
326, 487 F.2d 1197, 1202 (1973).
ed that, in general,
et forth in The Prose-

“peason-

ably competent" the Court stat

ided by the A.B.A. Standards s

should be aqu
(These standards are dis-

cution Function and Defense Function.
United States, 312 A.2d

cussed below in detail.) In Angarano V.

205 (D.C.C.A. 1973), the Court used the DeCoster test to find

that there had heen effective assitance of counsel.

INTERVIEWING

3.1 Establishment of relationship. ‘
(a) Defense counsel should seek to establish a

relationship of +rust and confidence with the
accused. The lawyer should explain the necessity
of full disclosure of all facts known
client for an effective defense, and he should
explain the obligation of confidentiality which
makes privileged the accused's disclosures

relating to the case.

3.2 Interviewing the client.
(a) As soon as practicable the lawyer should

seek to determine all relevant facts known to the
accused. In so doing, the lawyer should probe

for all leqally relevant information without
seeking to influence the direction of the client's
responses. A.B.A. Standards, The Prosecution

Function and Defense Function.

3

The client i uall;: j
nt is usually the primary source of information for

an effective i
defense. A prompt interview will allow the defense

attorney to i
y begin a factual and Jegal investigation of the case

Often, howe i
ver, the defendant is reluctant to supply this informa

tion to his is i
attorney. This is particularly true where the court

] £
. . Y

take consi i
onsiderable time and patience to establish .. Several

confefences, or many, may elapse before the accused is willing to
put his trust and confidence in the lawyer." A.B.A. Standards
supra, at 198. Thus, counsel should "confer with his c]ient'w;th—
out delay and as often as necessary to elicit matters of defenses

or to i ' i
ascertain that potential defenses are available."

DeCoster, supra, at 1204.

3.1 Establishment of relationship.

(c) To insure the pri

( [ privacy essential f j i

muni ® ade

shou?gtggna5§§¥:§? Tawyer and client, adegugggf;§§?$?a1 o

g e availa _$ for private discussions between lties

o acCused Jatls, prisons, court houses and oth ounse]
accused persons must confer with coghs§§

A.B.A. Standards :
Function. » The Prosecution Function and the Defense

PRE-TRIAL

3.6 P?g?pﬁ action to protect the accused.
tected aﬁgYp;ggg:&ggtogjsh;s of the accused can be pro-
Taw > y prompt Tega - "
aningk:hg?;d inform the accused of hig ligﬁﬁlog' The
necessary action to vindicate such ?¥;E¥1th
S.

TR
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He should consider all procedural steps which in good faith
may be taken, including, for example, mot1ons_seek]ng pre-
trial release of the accused, obtaining psych1§tr1c exami-
nation of the accused when a need appears, moving fqr a
change of venue or continuance, moving to suppress 11]e—
gally obtained evidence, moving for severance from jointly
charged defendants, or seeking dismissal of the charges.
A.B.A. Standards, The Prosecution Function and The Defense

Function.

One of the most vital rights of the accused is the right to be
released pending trial. Pending trial, counsel should be con-
cerned with the accused's right to be released from custody and be
prepared to make all the necessary motions to that end. DeCoster,
supra, at 1203.

Counsel must also file all necessary motions. The fact that
no pretrial motions, including pretrial release, were filed was

one of the factors that Ted the court in United States v. Hammonds

to conclude that defendant had been denied effective representa-

tion of counsel. 138 U.S.App.D.C. 155, 425 F.2d 597 (1970). See

also Dyer v. United States, 126 U.S.App.D.C. 3, 379 F.2d 89 (1967).

4.1 Duty to investigate.

It is the duty of the lawyer to conduct a prompt in-
vestigation of the circumstances of the case and explore
all avenues Teading to facts relevant to guilt and degree
of quilt or penalty. The investigation should always in-
clude efforts to secure information in the possession of
the prosecution and Taw enforcement authorities. The duty
to investigate exists regardless of the accused's admis-
sions or statements to the Jawyer of facts constituting
quilt or his stated desire to plead guilty. A.B.A. Stan-
dards, The Prosecution Function and the Defense Function.

The duty of the lawyer to investigate is predicated on the

fact that cases are not won in the courtroom but "in the long

5
hours of Taborious investigation and careful preparation and

study of leqal points which proceed to trial." The Prosecution

Function and the Defense Function, p. 224. Furthermore, the law-

yer's duty to investigate is not discharged by the accused's ad-
mission of quilt since it is the lawyer's function to determine
whether the prosecution can establish guilt in law. In DeCoster,
the court stated that it is a duty of defense counsel to conduct
investications, both factual and legal, to determine what matters
of defense can be developed. This includes interviewing defense
witnesses, government witnesses, if accessible, and obtaining

relevant discovery from the procesutor. DeCoster, supra, at 1202.

3.8 Duty to keep client informed.
The Tawyer has a duty to keep his client informed of
the developments in the case and the progress of preparing
the defense.

5.1 Advising the defendant.

(a) After informing himself fully on the facts and the
law, the Tawyer should advise the accused with complete
candor concerning all aspects of the case, incTluding his
candid estimate of the probable outcome.

(b) It is unprofessional conduct for a lawyer inten-
tionally to understate or overstate the risks, hazards or
prospects of the case to exert undue influence on the ac-
cused's decision as to his plea.

(c) The lawyer should caution his client to avoid com-
munication about the case with witnesses, except with the
approval of the lawyer, to avoid any contact with jurors
or prospective jurors, and to avoid either the reality or
the appearance of any other improper activity. A.B.A.
Standards, The Prosecution Function and the Defense Fun-
ction.

Implicit in these two standards and the two that follow is

the notion that the case is the defendant's and that he is enti-

S i >
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tled to be kept informed about his lawyer's work. Also, there
are specific decisions which the defendant must make in the case. |
These decisions can only be made intelligently if the lawyer has

fully advised his client.

6.1 Duty to explore disposition without trial.

(a) Whenever the nature and circumstances of the case
permit, the lawyer for the accused should explore the
possibility of an early diversion of the case from the
criminal process through the use of other community
agencies.

(b) When the Tawyer concludes, on the basis of full in- s
vestigation and study, that under controlling Taw and the
evidence a conviction is probable, he should so advise
the accused and seek his consent to engage in plea djis-
cussions with the prosecutor, if such appears desirable.

(c) Ordinarily the lawyer should secure his client's

consent before engaging in plea discussions with the
prosecutor. F

i

6.2 Conduct of discussions.
(a) In conducting discussions with the prosecutor the .
lawyer should keep the accused advised of developments at |
all times and all proposals made by the prosecutor. A.B.A. -

Standards, The Prosecution Function and the Defense Func-
tion.

.8 The defender should be sensitive to all of the problems
of his client community and particularly sensitive to the
difficulty generally experienced by the members of such
community in comprehending his role. Specifically, he
should be concerned with the following:

(1) He should seek, by all possible and ethical means,
to interpret the process of plea-bargaining and the
qefender's role in it to the client community, as this
1s a traditional area of relationship difficulty.
N.L.A.D.A. 2/ Standards for Defender Services.

It is important that the defendant be kept informed of all plea

discussions so that he will be aware of the alternatives open to

2/ National Legal Aid and Defenders Association.
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him. Counsel must also explain to the accused the consequences
of a guilty plea in terms of the sentence which the court may im-

pose and any other collateral effects. The Prosecution Functioh

and the Defense Functjon, p. 251.

TRIAL

5.2 Control and direction of the case.

. (a) Certain decisions relating to the conduct of the case
are ultimately for the accused and others are ultimately for
defense counsel. The decisions which are to be made by the
accused after full consultation with counsel are: (j} what
plea to enter; (i) whether to waive jury trial; (iii) whe-
ther to testify in his own behalf.

(b) The decisions on what witnesses to call, whether and
how to conduct cross-examination, what jurors to accept or
strike, what trial motions should be made, and all other
strategic and tactical decisions are the exclusive province
of the Tawyer after consultation with his client. _

(c) If a disagreement on significant matters of tactics
or strategy arises between the Jawyer and his client, the
Tawyer should make a record of the circumstances, his advice
and reasons, and the conclusion reached. The record should
be made in a manner which protects the confidentiality of
the lawyer-client relation. A.B.A. Standards.

While the decisions on trial tactics are the exclusive pro-
vince of the defense Tawyer, the court will occasionally examine
these tactics. The Court found ineffective assistance of counsel
in the following cases: Failure to appear at arraignment, to
conduct voir dire, to cross-examine two of four government wit-
nesses, to request jury instructions, to make any pretrial motions,
to speak on the accused's behalf at sentence, futile closing

argument. United States v. Hammonds, 138 U.S.App.D.C. 166, 425

F.2d 597 (1970). Casual summation which was non-adversarial was

ineffective representation, though harmless error. Matthews v.
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United States, 145 U.S.App.D.C. 323, 449 F.2d 985 (1971). Failure

to call defendant to the stand, to subpoena an allegedly material
witness, to object to hearsay testimony and closeness of the case
required reversal for ineffective assistance of counsel. Dyer v.

United States, 126 U.S.App.D.C. 3, 379 F.2d 89(1967). In United

States v. Thompson, 154 U.S.App.D.C. 347, 475 F.2d 931 (1973),

the Court stated, at 931, "failure to investigate or call parti-
cular witnesses surely may amount to ineffective assistance of

counsel in certain circumstances."

SENTENCING

8.1 Sentencing.

(a) The lawyer for.the accused should be familiar with
the sentencing alternatives available to the court and
should endeavor to learn its practices in exercising
sentencing discretion. The consequences of the various
dispositions available should be explained fully by the
lawyer to his client.

(b) Defense counsel should present to the court any
ground which will assist in reaching a proper disposition
favorable to the accused. If a presentence report or
summary is made available to the defense lawyer, he should
seek to verify the information contained in it and should
be prepared to supplement or challenge it if necessary.

If there is no presentence report or if it is not dis-
closed, he should submit to the court and the prosecutor
all favorable information relevant to sentencing and in an
appropriate case be prepared to suggest a program of
rehabilitation based on his exploration of employment,
educational and other opportunities made available by com-
munity services.

(c) Counsel should alert the accused to his right of
allocution, if any, and to the possible dangers of making
a judicial confession in the course of allocution which
might tend to prejudice his appeal. A.B.A. Standards,

The Prosecution Function and the Defense Function.

Sentencing is a critical phase in a criminal proceeding;

therefore, the right to counsel attaches. Mempha v. Rhay, 389

5
|
I
|
)
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U.S. 128 (1967); See also Townsend v. Burke, 334 U.S. 736 (1948).

In United States v. Martin, 154 U.S.App.D.C. 359, 475 F.2d 943

(1973), Judge Bazelon, in his dissent, citing Mempha, stated that
the "right to counsel at sentencing, as at other stages, is the
riaht to effective assistance of counsel. That right includes, at
a minimum, the aid of counsel in marshalling of facts, introducing
evidence of mitigating circumstances and in general, aiding and
assisting the defendant to present his case as to sentence."

In order to fully prepare himself for sentencing the Tawyer
should approach sentencing with the urgency that he gives to pre-
paring for trial. The lawyer should at Teast conduct an extensive
interview about his client's background and criminal record.
Contact with defendant's family or close friends should also be

made. Miller, The Role of Counsel in the Sentencing Process,

(Cipes, Criminal Defense Techniques, 1969).

IT, DEFENSE SERVICES

This sectjon outlines the necessary components of a system
which ensuras effective representation. The first requirement

is that there be a system.

1.2 Systems. ) . .
‘ Counsel should be provided in a systematic manner in
accordance with a widely publicized plan emp]qy1ng a
defender or assigned counsel system or a comb1na§1on of

these. A.B.A. Standards, Providing Defense Services.

The question whether a defender, appointed counse] or mixed system

is best has been widely debated under the A.B.A. Standards do not
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take a position on this question. However the N.L.A.D.A.

Standards for Defense Services do recommend a mixed system:

.2 Delivery of Defense Services: Methods:

A. A full-time Qefender organization should be avail-
able for all communities, rural or metropolitan, as the
preferred.methoq of supplying legal services to those
charged with crime who are financially unable to employ
counge]. Thg full-time defender organization may be a
public activity, a private organization, a panel attorney
system under an administrator, or any appropriate com-
bination of the foregoing.

The N.L.A.D.A. Standards commentary to this section points out the
major problem in states having a well-established defender system
in the attrition among the membership of the private criminal
defense bar. This is viewed as a loss to the system because de-
fense-oriented law reform has often come from the private bar, and
public defenders are Tikely to suffer without the support of the
organized bar. N.L.A.D.A., p. 10. The President's commission on
Law Enforcement and Administration of Justice: The Courts also
recommends a mixed system. This recommendation is based on the
fear that defender offices forced to handle massive caseloads

will become too concerned with efficiency - to the detriment of
the attorney-client relationship. Also they point out the inno-

vative aspects of a mixed system where each method can be ex-

pected to challenge and test the other. The Courts, p. 60.

A~ Independence

The most crucial element of any system designed to ensure

effective representation is the independence of the defense

o
S

lawyer.

1.

11

4 Professional independence.

The plan should be designed to guarantee the integrity
of the relationship between lawyer and client. The plan
and the lawyers serving under it should be free from
political infiuence and should be subject to judicial
supervision only in the same manner and to the same ex-
tent as are Tawyers in private practice. One means for
assuring this independence, regardless of the type of
system adopted, is to place the ultimate authority and
responsibility for the operation of the plan in a board
of trustees. Where an assigned counsel system is selected,
it should be governed by such a board. The board should
have the power to establish general policy for the opera-
tion of the plan, consistent with these standards and in
keeping with the standards of professional conduct. The
board should be precluded from interfering in the conduct
of particular cases. A.B.A. Standards, Providing Defense
Services.

.2 Delivery of Defense Services

B. If a panel of attorneys provide defense representation,
such service should be supervised by a full-time adminis-
trator who is responsible for the selection, rotation, and
removal of attorneys, the continuing education of these
attorneys in criminal law, the preparatjon of interested
attorneys for the panel, the selection of counsel for
specific cases, and the delivery of quality representation
by panel attorneys. A panel of attorneys may also be used
to supplement a public or private defender organization.
N.L.A.D.A. Standards for Defender Services.

.1 However attorneys are selected to represent qualified

clients, they shall be as independent as any other private
counsel who undertakes the defense of an accused person.

To accomplish this end, the assigned counsel whether
defender or private assigned counsel should not be selected
by the judiciary or an elected official, nor should he be
an elected official. The most appropriate method of
assuring independence modified with a proper mixture of
supervision, is to create a Board of Directors representing
various segments of the community. N.L.A.D.A. Standards.

.2 Policy shall be determined by the Director of the
Defender office with the advice of the selection and ad-

visory board.
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(a) A majority of the selection and advisory board shall
consist of practicing attorneys.

(b) At least one-third of the board members should be
representative of groups whose members derive a

particular benefit from the proper functioning of
the Defender's office.

(c) Persons with whom the Defender may have a profes-
sional or adversary relationship, including the
members of the judiciary and prosecution, shall
not serve on such a board.

(d) It shall be the duty of the board, on the one hand,
to insure that the duties of the Defender are dis-
charged properly with diligence and competence and,
on the other hand, to insure that the office of the
Defender is insulated against political pressures

and influences. N.L.A.D.A. signdarqs for _Defender:

These Standards recognize that real and potential conflicts exist
W ere judges have the power of appointment. Often the role of
defense counsel as an advocate requires him to resist the wishes
of a judge, to press a point, and to appear uncooperative. A.B.A.

Standards, The Prosecution Function and the Defense Function,

p. 173. In order to take these sometimes “unpopular" stances,

the Tawyer should be skaltered as much as possible from undue in-
fluence outside the attorney-client relationship. Inkaddition to
the real conflicts that may result from a judicial appointment
system, the standards point out that this system encourages a lack
of confidence in the criminal justice system. "For the defendant
may be suspicious of his Tawyer's ability to zealously guard his
rights under such circumstances. "

A.B.A. Standards, Providing
Defense Services, p. 21.

Both the N.L.A.D.A. Standards and the A.B.A. Standards rec-

ommend that because the board "(W)ould exercise general super-

#
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visiun over the policies and operations of an agency composed of
1awyer$ performing professional work, the board should be com-
posed of lawyers." The N.L.A.D.A. Standards recommend that the
majority of the selection and advisory board should be attorneys,
with "various segments of the community" comprisina the rest of
the board. Both standards agree on who should be excluded from
membership of the governing boards: judges, prosecutors and
elected officials. Elected officials shculd not become jnvolved
because that system may become a patronage depository. N.L.A.D.A.

Standards, p. 30; A.B.A. Standards, Providing Defense Services.

p. 21. "Prosecutors and ,udges should be excluded from membership
of aoverning boards to remove any basis for implication that

defense counsel are under the control of those who appear as their
adversaries of before whom they must appear in the representation

of defendants." A.B.A. Standards, Providing Defense Services,

p. 21; See also N.L.A.D.A. Standards, p. 11.

B. Supportive Services

.3 Essential to the provision of effective representation

* ?sEthe adequacy of supportive services for the'defepder.
Supportive services should include, but are not Tlimited
to, secretarial, investicative and other necessary
personnel, and sufficient funds should be provided to
retain various experts for investigation, consultation,
and/or attendance in court. N.L.A.D.A. Stapdards for
Defender. Services.

rting services.

o S#ﬁgoplangshou1d provide for investigatory, expert and
other services necessary to an adeguate defensg.‘ These
should include not only those services and facilities
needed for an effective defense at trial but also those
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that are required for effective defense participation in
every phase of the process, including de?erm1nat1qns on
pretrial release, competency to stand trial and disposition
following conviction. A.B.A. Standards, Providing Defense

Services.

Both of these standards recommend the use of non-legal personne]
to assist the lawyer. Non-Tegal personnel can assist attorneys
in those fields where the attorney's expertise may be lacking and
may at the same time reduce the cost of performing some of the
duties enumerated in section one of this memorandum. These stan-
dards recommend tcained investigators be used by defense counsel.
Trained investigators will Tessen the cost to the system, where
otherwise an attorney must personally conduct the investigation.
The use of trained investigators also alleviates the difficult
situation of an attorney who may have to take the stand to im-
peach a witness he has previously interviewed. A.B.A. Standards,

Providing Defense Services, p. 23.

The Standards also report the need for expert services.
Many experts are available to the government through various law
enforcement agencies. Where these resources are denied to the
defense, the system "cannot fairly be characterized as a system
of adequate representation since one of the assumptions of the
adversary system is that counsel for the defense will have at
hié disposal the tools essential to conduct a proper defense."

Attorney General's Committee, Report on Poverty and Administration

of Federal Criminal Justice, p. 46 (1963).

The standards also recommend that social workers be avail-

W! .
able to assist defense counsel. If counsel is to meet the stan-
cod dards articulated by the A.B.A. in reaards to sentencing, he will
need the assistance of those trained in the fields of sociology

and psycholoay.

-
“ C. Compensation

2.4 Compensation.

Assigned counsel should be compensated for time and
service necessarily performed in the discretion of the
court within Timits specified by the applicable statute.
In establishing the 1imits and in the exercise of discre-
tion the objective should be to provide reasonable com-
pensation in accordance with prevailing standards. A.B.A.
Standards, Providing Defender Services.

The N.L.A.D.A. Standards Commentary to Section 2.1 calls for pay-
ment to be aligned with current bar minimum fee schedules. The
President's Commission: The Courts makes the same recommendation,
p. 61. The A.B.A. Standards suggest that what is "reasonable"
should be studied further.

5.1 The Training of Defenders and assigned counsel panel
members should be systematic and comprehensive. Defenders
should receive training which is at least on an equal par
with that received by the prosecutor and the judge.

5.2 An intensive entry-level training program should be es-
tablished to ensure that all attorneys, prior to repre-
senting the indigent accused, have the basic defense
skills necesary to provide adequate and effective
representation. N.l .A.D.A. Standards for Defender
Sérvices. , ' o

E. Attorneys eliaible for appointment.

e D. Training
“ Part Five: Training of Defenders and Assigned Counsel
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2.1 Systematic assiagnment. '
An assigned counsel plan should provide for a systematic

and vublicized method of distributing assionments. Except
where there is need for an immediate assignment for tempo-
rary representation, assighments should not be made to law-
yers merely because they happen to be present in court at
the time the assignment is made. A lawyer should never be
assianed for reasons personal to the person making assign-
ments. If the volume of assianments is substantial, the
plan should be administered by a competent staff able to
advise and assist assigned counsel.

2.2 E1iaibility to serve.

Assignments should be distributed as widely as possibie
among the qualified members of the bar. Every lawyer
licensed to practice law in the jurisdiction, experienced
and active in trial practice, and familiar with the
practice and procedure of the criminal courts should be
included in the roster of attorneys from which assignments
are made. A.B.A. Standards, Providing Defense Services.

1.5 Trial lawyer's duty to administration of crimina] Jjustice.
(a) The bar should encourage through every available
means the widest possible participation in the defense of
criminal cases by experienced trial lawyers. Lawyers active

in deneral trial practice should be encouraged to qualify
themselves for participation in criminal cases both by

formal training and thorough experience as associate counsel.

(b) A11 qualified trial lawyers should stand ready to
undertake the defense of an accused regardiess of public
hostility toward the accused or personal distaste for the
offense charged or the person of the defendant.

(c) Qualified trial Tawyers should not assert or announce
a ;:neral unwillingness to appear in criminal cases; law
firms should encourage partners and associates to appear in
criminal cases. A.B.A. Standards, The Prosecution Function
and the Defense Function.

These Standards express the obligation of the bar to meet its
responsibility in providing competent counsel. The commentary to
these standards suggest two benefits that may result from enlarged
participation of the bar in the trial of criminal cases. First,
the civil lawyer's participation will cause him to play a Targer

role in the reform and improvement of the criminal Taw and jts
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processes. Second, it will avoid the “(U)ndersirable professional
isolation of the criminal trial specialists." Both the N.L.A.D.A.
and A.B.A. Standards reflect the idea that not every attorney is
qualified to practice criminal law. The A.B.A. Standards suggest
that appointments be Timited to those with trial experience. They
also suggest that criminal trial experience can be obtained by es-
tablishing a panel of attorneys who would co-counsel cases with
experienced trial counsel. The N.L.A.D.A. Standards suggest that
the "panel of attorneys should be small enough to provide a suffi-
cient number of cases so that participating attorneys may justify
giving priority to such appointed cases," but rotation should allow
any interested and cqualified lawyer to participate in at least one

case annually. N.L.A.D.A. Standards for Defender Services, p. 11.
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APPENDIX F. INTERVIEWING FORMS

1. QUESTIONS ADDRESSED TO JUDGES

Name of Judge Phone Chambers

Criminal Assignments, October 1973 through September

1974
Calendar Control - Motions
Arraignments
Judge in Chambers
Misdemeanors
Felony II
Felony I
P eliminary Hearings

Juvenile

I. CJA_Voucher Syvstem

A.  Geperal

(1) When reviewing a voucher in which you sat
as trial judge '

(a) Do you review your case card?
(b) Do you record court time, motions

filed, etc. in your record book?
Do you review that?




i
[' a
—2— 5, Loy —3_
(¢) Do you ever review the court jacket? o (6) Do you feel that young attorneys and
w g non~regular practitioners spend more
time on a case than regular practitioners?
(d) Do you ever talk to the attormney
involved?
» ]
(2). Do you feel you can give proper consider-
ation to the merits of each voucher, B e ‘ Assuming all their claims can be fully
particularly when sitting as Judge in , f substantiated, do you think they should
Chambers? o be fully compensated for this time?
, - .
(3) From your experience, are there certain _ (7) When you cut a voucher, is it clear from
, attorneys whom.you generally suspect of S the voucher form which areas you have
: padding their vouchers? o cut?
;, oy
Do you consider it to be a pervasive R Do you ever indicate to counsel your
practice among regular CJA attorneys?  ¥§ reasons for making the cuts?
@
f (4) 1If you feel that some attorneys pad their oy =T (8) Do CJA funding constraints cause you to
: vouchers, please specify the types of . cut vouchers on claims that you might
claims where yvou think that is the case: S otherwise approve?
A3 ‘ﬁﬁjl
(a) Time to get cfficial records o ?
(b) Preparing motions and memos , ‘ (9) Do you ever disapprove requests for ex-
' ' | pert and other services?
(c) Waiting time 0
I
(d) Travel time and parki e )
P klng‘ | ! If so, do you deny the request with a
(e) Other ’ ' ‘ o written order that could be appealed?
1 (5) Do you have a policy with respect to e
= cutting vouchers? ]
bl NI | B. Excess Compensation
a) -Across the b o
i. , card percentage cut Ll T (1) How often do you get claims for excess
i , o sation?
i (b) Percentage cuts of certain types of e e compen
: claims. '
(c) Dis§llOWance of certain types of )
claims :
U |

s
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(2)

(3)

(4)

iy

Have you ever approved such claims?

Wha? factors compel you to approve a
claim for excess compensation?

(a) Counsel's Success

(b) Counsel‘s legal ability
(c) Complexity of the law
(d) Complexity of the facts
(e) Number of motions filed
(£) Length of trial

(g) Length of representation

(h) Other

. . .

by having it referred
to th i
for final approval? ® Chief Tudee

Conclusions

(1)

(2)

over which you have
by someone else?

-5~

(3) Or would you prefer to rule on vouchers,
but have them subjected to thorough check
and review beforehand by an administrator
or some other body?

(4) What do you consider to be the most
serious problems with respect to the
voucher system? Are there any changes
you would like to see made?

e IT1. CJA Appointment System
A. "Questions directed to Magistrates and Superior
Court judges who have had arraignments in the
ﬁ‘ past year:
i (1) Are you acquainted with the legal abilities
. : of counsel who appear on the daily lists
* A of attorneys available to take appointments?
8| ] If not, what kinds of inquiries do you
make?
¢ (2) Do you ever find yourself dissatisfied with

arad the quality of attormeys listed as avail-
+, able on the day of appointment?

3 gwit
o If so, what do you do if you are

dissatisfied?

(3) What do you do if the number of attorneys
listed is insufficient for the number of
cases to be arraigned or presented on a
given day?

(a) Do you assign more cases to the avail-
able attorneys than you would like?

(b) Do you continue the proceedings?

(¢) Do you have someone stand in and then
appoint counsel later?

2R S Sk



P

-

-6-

(d) Do you make an effort to call in
additiocnal attorneys?

(4) Do you give preference to any class of
attorneys for different types of offenses

[e.g. misdemeanors to Students, compli-
ctated felonies to PDS]?

(5) go you thing appointments should be
andled by judges and magistrates?

If so, why?

(6) 1Is there an
y other manner of appoin
t
that you would find acceptablel’;p nent

(7) Assuming that arrai

counsel from a list

volunteered for that purpose?

I1I. Quality of Practitioners

(2)

membership?

If so, what should these criterig include?

under the Act could
the criminai law and skills?

Should attorneys Practicing under the Act be

quired to attend training sessions? et

(3) Do you think that some attorneys practici
ng

e e

(4)

(5)

(6)

-7-
under CJA have excessive caseloads?
If so, how is that evident to you?
(a) Complaints by defendants
(b) Requests for continuances
{(c) Quality of representation
(d) Other
What phases of a criminal case do you think
regular CJA appointed attorneys tend to
neglect?
(a) Arraignment/presentment and bond hearing
- preparation for bond hearing

- preparation and filing of bond review
motions

(b) Pre-trial motions

(¢) Investigation and preparation

(d) Securing apgearance of witnesses

(e) Trial techniques

(f) Disposition and sentencing

(g) Other

Do you notice any difference between attorneys

who regularly handle Felony I's, Felony I1's,
misdemeanors, and juvenile cases?

How would you compare the performance of the
following categories of attorneys with respect
to the categories set out in question (4) above:

(a) Law students




(7) What action do you take in a case wh

(8)

{9)

S ey A
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(b) Georgetown Interns

(c) PDS attorneys

(d) Non-regular cJa Practitioners

(e) Retained counsel

2re there

1s or has been ineffective representation?

What are the circumst

ances in which ou wil
Yemove counsel from a 7 !

case?

Would you prefer that

PDS could provi
counsel to take cases? Provide more

If so, why ?

2.

1o

QUESTIONS ADDRESSED TO CJA PRACTITIONERS

I. Adequacy of Compensation

(1)

(3)

Are the $30 and $20 limits realistic vis a vis
costs to you of handling CJA cases?

What are the hourly rates you charge in re-

tained cases?

In billing for retained cases do you differenti-
ate between in-court and out-of~court time?

What is the overhead cost per billing hour of
running your office?

Do you have a Secretary, full or parttime?

Are the maximum allowances for experts, investi-
gators, and other services realistic?

If not, what would be adequate compensation for

different types of experts and services--by
category?

B

If the rates are too low, do they inhibit the
use of expert testimomny? If so, to what extent
and in what type of cases?

Excess compensation

Eow frequently do you put in for this? In what
types of cases?
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Are there built-in inhibitions against clai

ming
excess compensation? If so what are these?

Voucher System

(1) What types of claims are
although authorized by st
time, waiting time)?

generally disapproved
atute (e.g., research

(2) What types of claims are not entered on

vouchers in the knowledge and exXpectation that
they will be disapproved?

Are there certain judges who invariably dis-
allow certain types of expenses, and, thus

claims are not made? Name judge and type of
claim,

(3) When a voucher is cut do

vas 7 you know what portion
cut?

(a) Do you know why it was cut?

(b) Do you ever ask the judge?

(¢) Do Jou get an answer in those circumstances?

(4) When you are appointed to
partially for CJA what has

getting the client to honor
order?

a clignt who qualifies
been your success in
the contribution

(5) Do you feel any inhibi

ns that consume court
dockets arising out of

IIT.

(6)

(7)

— 3'__
removal and the power of the purse?
Have you found any difference in voucher

cutting between Superior Court and U.S.
District Court?

What do you consider to be the most serious
problem with respect to the voucher system?

CJA APPOINTMENTS

(1)

(2)

(3)

(4)

How many panels are you on for taking CJA.
appointments?

(a) Suﬁerior Court

(b) District of Columbia Court of Appeals
(c) TUnited States District Court

(d) United States Court of Appeals

Have you been getting appointments from each

of the courts where you are listed? In which
court is the bulk of your practice?

Roughly how many CJA appointments do you handle
each year?

(a) How many retained criminal cases?
(b) How many retained civil cases?
Do you have a preference for taking cases in

Superior Court or U.S. District Court? If so,
why?
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(5) Have you been removed from appointed cases at
the instance of judges during the past year?

(a) How many times?
(b) What were the circumstances?

(6) How many times over the past year have you asked
to withdraw from appointed cases?
(a) What were the circumstances?

(7) What kinds of difficulties, if any, have you
encountered in maintaining client contact with
defendants incarcerzted in D.C. Jail, Women's
Deténtion Center, or Lorton?

(8) Would you prefer that the appointing power not be
in the hands of the judges and magistrates?

If so, why? 1If not, why not?

(9) Do you see any major problems with the present
system of making CJA appointments? Please
specify.

Services

(1) Investigation-~-do you use investigators?

(a) How frequently?

(b) Do you hire your own or use those avail-
able through PDS?

e

(2
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(¢) 1If PDS, what was your experience with
PDS investigators?

(d) 1If you hire your own, how do you pay
them? (1) According to what the judge
awards you? (2) Flat rate?

Social Services--Do you think there is a need
for social workers to work on cases with
attorneys?

(a) Have you ever used ORD?

(b) What was your experience with them?

Vel et AR TR TOR IR S
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3. INTERVIEW QUESTIONS FOR NON-REGULAR CJA
PRACTITIONERS

Name of Attorney

Phone

Case[s]: Name of Defendant Charge[s] Sup.Ct. No.

(1) 1Is the case [or cases] to which Yyou were appointed
last April closed?

- First Offender Treatment [misdemeanor]
- Dismissed at preliminary hearing

- Dismissed for other reasons

- Guilty plea

- Verdict [by judge or jury?]

- acquittal
- conviction

-~ Sentence

If still open, what stage is the case in?

B g
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(2)

(3)

(4)

(5)

If yoar case

e
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nitted
[or cases] 1is closed, have you submit

a CJA voucher?

If so,

To what extent,

when did you submit it?

. . 0
How much did you claim:

various
How does this claim break down between

categories?

] 9
Has the voucher been reviewed by a judge?
By whom?

i ?
Did the judge approve full or partial payment:

Have you received payment from the Administra-
tive Office? If so, when?

if any, did other members of your

: ?
firm assist in handling the case?’

What was the extent of your criminal trial exper

prior

- No.

ience

to your CJA appointment?

of felonies

- No of misdemeanors

- No of juvenile cases

. . . ?
How recent was that trial experlence, if any

g

b
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(6)

(7)

(8)

(9)

-3 -

Given the existing system, would you be willing to
take more CJA cases?

If so, how many appointments per year do you feel
you could take?

Was there
capped in

- Lack of
- Lack of
~ Lack of

- Lack of

any particular area wherein you felt handi-
providing effective representation?

familiarity with Superior Court procedures?
familiarity with trial procedure?
familiarity with the law of evidence?

current knowledge of developments in the

. criminal law?

Inability [either in terms of time or resources]

to investigate and prepare your case[s] fully?

- Other

Difficulty in maintaining contact with your client?

Did you seek the advice of the Public Defender
Service on any phase of your case?

If so, please specify and indicate whether or not the
assistance PDS gave you was adequate?

If you did not seek the advice of PDS, is it because
you did not know their assistance was available?

Are there any particular areas with respect to law

and tactics in which you would have liked some help?
Please specify.

e
e
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(10)

(11)

(12)

(13)

(14)

-

Would you be willing to attend seminars and training
programs?

What subjects would you consider most useful for
someone in your position?

If any effort were made to provide more extensive
services to CJA attormneys along the lines you have
suggested above, would you be more willing than you
are now to accept CJA appointments?

What, if anything, do you think the court and the
U.S. Attorney could do to ease the task of attorneys
handling CJA cases?

Please give us any other comments you may have with
respect to your recent experience in handling CJA
cases,

dergiesy Dy —






