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SUMMARY OF RECOMMENDATIONS
I. A NATIONAL COURT OF APPEALS

The Commission recommends that Congress
establish a National Court of Appeals,
congisting of seven Article III judges
appointed by the President with the ad-
vice and consent of the Senate. (P. 69.)
The court would sit only en banc and its
decisions would constitute precedents
binding upon all other federal courts
and, as to federal questions, upon state
courts as well, unless modified or over-
ruled by the Supreme Court. (P. 69.)
The National Court of Appeals would have
jurisdiction to hear cases (a) refer-
red to it by the Supreme Court (refer-
ence jurisdiction), or (b) transferred to
it from the regional courts of appeals,
the Court of Claims and the Court of
Customs and Patent Appeals (transfer
jurisdiction). (Pp. 72-73.)

(a) Reference jurisdiction. With
respect to any case before it on petition

for certiorari, the Supreme Court would
be authorized:

(1) to retain the case and
render a decision on the
merits;

(2) to deny certiorari with-
out more, thus terminating the
litigation;

(3) to deny certiorari and re-
fer the case to the National
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Court of Appeals for that court
to decide on the merits;

(4) to deny certiorari and re-
fer the case to the National
Court, givgng that court dis-
cretion either to decide the
case on the merits or to deny
review and thus terminate the
litigation.

The Supreme Court would also be author-
ized to refer cases within its obligatory
jurisdiction, excepting only those which
the Constitution requires it to accept.
Referral in such cases would always be for
decision on the merits. (Pp. 73-77.)

(b) Transfer jurisdiction. 1If a case
filed in a court of appeals, the Court of
Claims or the Court of Customs and Patent
Appeals is one in which an immediate deci-
sion by the National Court of Appeals is
in the public interest, it may be trans-
ferred to the National Court provided it
falls within one of the following categories:

(1) the case turns on a rule of
federal law and federal courts
have reached inconsistent con-

clusions with respect to it; or
(2) the case turns on a rule of
federal law applicable to a
recurring factual situation,
and a showing is made that the
advantages of a prompt and de~
finitive determination of that
rule by the National Court of

—Vvi—

Appeals outweigh any potential
disadvantages of transfer; or
(3) the case turns on a rule of
federal law which has thereto-
fore been announced by the
National Court of Appeals, and
there is a substantial question
about the proper interpretation
or application of that rule in
the pending case.

The National Court would be empowered
to decline to accept the transfer of any
case. Decisions granting or denying trans-
fer, and decisions by the National Court
accepting or rejecting cases, would not
be reviewable under any circumstances, by
extraordinary writ or otherwise. (Pp. 77~
87.)

Any case decided by the National Court
of Appeals, whether upon reference or
after transfer, would be subject to
review by the Supreme Court upon petition
for certiorari. (Pp. 87-89.)

II. INTERNAL OPERATING PROCEDURES

Mechanism for circuit procedures. Each
circuit court of appeals should establish
a mechanism for formulating, implement-

ing, monitoring, and revising circuit
procedures. The mechanism should in-
clude three essential elements:

(a) ‘publication of the court's internal
operating procedures;

(b) notice-and-comment rule-making as
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the normal instrument of procedural
change; and ‘

(c) an advisory committee, representative

of bench and bar. (Pp. 96-102.)

Oral argument. Standards for the grant

or denial of oral argument, and the pro-

cedures by which those standards are
implemented, are appropriately dealt
with through the rule-making process.

We recommend the following as an ap-

propriate minimum national standard

for inclusion in the Federal Rules

of Appellate Procedure:

(1) 1In any appeal in a civil or
criminal case, the appellant
should be entitled as a matter
of right to present oral argu-

ment, unless:

(a) the appeal is frivolous;

(b) the dispositive issue or set

of issues has been recently authori-
tatively decided; or

(c) +the facts are simple, the
determination of the appeal rests

on the application of settled rules
of law, and no useful purpose could
be served by oral argument.

(2) Oral argument is appropriately short-
ened in cases in which the disposi-
tive points can be adequately pre-
sented in less than the usual time

allowable.
Because conditions vary substantially from

—yiii-

circuit to circuit, each court of appeals
shoulz have the authority to establish its
own standards, so long as the national
minimum is satisfied, and to provide pro-
cedures for implementation which are par-
ticularly suited to local needs. (Pp. 103-
08)

Opinion writing and publication. The
Commission recommends that the Federal
Rules of Appellate Procedure require

that in every case there be some record,
however brief and whatever the form, of

the reasoning which underlies the deci-
sion.

The Commission strongly eucourages
the use of memoranda, brief per curiam
opinions, and other alternatives to the
traditional, signed opinion in cases
where they are appropriate.

The Commission strongly encourages
a program of selective publication of
opinions. (Pp. 108-17.)

Central staff. The Commission, recog-
nizing the contribution which central
staff can make to the effective func-
tioning of the courts of appeals, recom-
mends that Congress provide funds ade~
gquate for optimal utilization of such
staff. Duties appropriate for central
staff include research, preparation of

memoranda, and the management and moni-
toring of appeals to assure that cases
move toward disposition with minimum
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delay. Central staff attorneys should
not draft opinions, nor should they
screen cases for denial of oral argument.
To minimize the risk of undue delegation

of judicial authority, or even the appear-

ance thereof, the published internal

operating procedures of each court should

carefully define the responsibilities
assigned to central staff attorneys.
(Pp. 117-21.)

III. ACCOMMODATING MOUNTING CASELOAD:S:

JUDGESHIPS, JUDGES AND STRUCTURE

Creation of needed judgeships. The crea-

tion of additional appellate judgeships
is the only method of accommodating
mounting caseloads without introducing
undesirable structural change or impair-
ing the appellate process. Accordingly,
the Commission recommends that Congress
create new appellate judgeships wherever
caseloads require them.

As the Commission recognized in its
report on circuit realignment, an appel-
late court composed of more than nine
judgeships loses in efficiency and in

the collegiality essential to the optimum
functioning of the judicial process; the

principles stated in that report should

guide the Congress in considering circuit

realignment. (Pp. 122-25; 131-32.)

— x—
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11.

A. MANAGING A LARGE CIRCUIT

En banc hearings in large circuits.

In order to make possible the effective
functioning of large circuits, the Com-
mission recommends that participation
in en banc hearings and determinations
should be limited to the chief judge
and the eight other active judges of

the circuit who are senior in commis-
sion but not eligible for senior status,
subject to the following qualifications:

(a) Judges eligible for senior
status may continue to participate so
long as, and to the extent that, the
total number of participants does not
exceed nine.

(b) When the nine-judge en banc
court becomes a minority of the author-
ized judgeships on any court of appeals,
the method of selecting judges for the
en banc court should be reconsidered
by the Congress.

Regardless of the size of the en
banc court, all of the active judges of
the circuit would be eligible to vote
on whether to grant hearing or rehear-
ing en banc. (Pp. 134-38.)

Amendments to the en banc statute. Sec-

tion 46(c) of the Judicial Code should
be revised to provide that:

(a) En banc consideration would be

—-Xi-
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13.

14.

granted upon the affirmative vote of a
majority of the active judges of the
circuit who are not disqualified from
sitting in the matter, rather than a
majority of all active judges; and

(b) Judges who sit on a panel
should not be eligible, for that rea-
son alone, to sit on the en banc court
in the rehearing of the case. (Pp. 135;
138-39.)

B. ASSURING JUDGES OF SUPERIOR
QUALITY IN ADEQUATE NUMBERS
F'illing of vacancies. The Executive
and Legislative branches should act
expeditiously to fill all judicial
vacancies. (Pp. 139-41.)
Inter-circuit assignments. The proce-
dure for making inter-circuit assign-
ments of active judges should be sim-
plified. While assignments should be
consistent with needs of the lending
courf, the judiciary should return to
the simple procedure established by
Congress: certification of necessity
by the borrowing court and designation
by the Chief Justice. (Pp. 141-42.)
Easing of senior status requirements.‘
The requirements for taking senior
status should be eased; a judge should
be eligible for retirement when the
number of years he has served on the

-xXii-~

16.

17.

18.

bench, added to hig age, equals eighty,

as long as the Jjudge has served a mini-
mum period of ten years and has attained
age sixty. (Pp. 142-44.)

Adequate judicial salaries. Federal
Judicial salaries should be raised to

a level that will make it possible for
outstanding individuals to accept appoint-
ment to the bench and adequately compen-
sate those now serving. (P. 144)

IV. OTHER RECOMMENDATTIONS

Commission on the federal judicial Sys—
tem. The Commission recommends that
Congress consider the desirability of
creating a standing commission to study
and to make recommendations with respect
to problems of the federal courts.

(Pp. 145-46.)

District court judges of high quality
in adequate numbers. The Commission
recommends that the Congress assure to
each of the district courts Jjudges of
superior quality in sufficient numbers
and with adequate support facilities,
not only because of the importance of
their function, but because of the
resultant significant impact on the -
work of the appellate courts.

(Pp. 146-47.)

Tenure of chief Jjudges. The Judicial

Code should be amended to provide for
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19.

a maximum term of seven years for the
chief judge of a circuit, who would
continue to be selected on the basis of
seniority. (Pp. 147-48.) ‘
Selection of the presiding judge of a
panel. Congress should amend section
45(b) of the Judicial Code to provide
that the presiding judge on a panel
shall be the active judge of the circuit

who is senior in commission. (P. 148)
Adequate staffing and support. Congress
should provide adequate staff and sup-
port facilities for each of the courts
of appeals as well as for all of the
judges. (Pp. 148-49.)

Discipline of judges. The Commission

recognizes that a mechanism for handling
allegations of judicial misconduct and
incapacity is an important matter and
recommends that Congress turn its atten-
tion to this subject. (P. 149.)
Availability of court of appeals docu-
ments. The Library of Congress should

serve as a national depository for
briefs and other appropriate documents
in cases in the federal intermediate
appellate courts. The Library of
Congress should micro-copy such mater-
ials and make them available to the
public at cost. (Pp. 149-50.)

* k%

-Xiv-

A substantial majority of the Commission
supports each of the recommendations set
forth above. We are not, however, of one
mind on all issues. We have neither sought
nor achieved unanimity with respect to all
of our recommendations nor with respect to
the reasoning underlying them. Though we
have not attempted to submerge our differ-~
ences, we have not thought it useful to
articulate all of them in our report, since
we are convinced that the larger purpose of
furthering discussion and debate will be
adequately served by the recommendations
that a substantial majority of our member-
ship approve. We are, moreover, unanimous
in our recognition of the serious problems
presently besetting the federal courts and
of the need for sustained concern to the

end that appropriate and enduring solutions
be achieved.
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I. INTRODUCTION

Our society imposes great demands upon
the federal judicial system. History, con-
gressional policy, and the preference of
litigants have all contributed to the grow-
ing mass of complex and difficult litiga-
tion in the federal courts. As societal
needs become more varied and more urgent,
the courts are inevitably called upon to
do more. The federal judiciary is asked
to adjudicate conflicting rights and com-
peting demands in areas relatively unknown
to the law a few short years ago: preser-
vation of the environment, occupational
safety, consumer protection and energy
conservation. Meanwhile, society right-
fully expects that the federal courts
will attend as always to a wide spec-
trum of traditional concerns. The need
to protect individual rights and basic
liberties is no less urgent today than
yesterday. Litigants continue to present,
and to expect reasoned resolution of,
difficult issues affecting the financial
structure and commercial life of the
country. The courts must continue to
meet these obligations even as they
undertake new obligations imposed upon
them in response to the needs of the
contemporary scene.
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No part of the federal judicial
system has borne the brunt of these in-
creased demands more than the courts of
appeals. Since 1960 the number of cases
filed in these courts has increased 321
percent, while the number of active judges
authorized by the Congress to hear these
cases increased only 43 percent. (The
data are detailed in Appendix C.) The
experience of the past five years is par-
ticularly instructive. Filings increased
by more than 60 percent, yet not a single
Judgeship was added. Serious backlogs
might have been expected; instead, median
time from filing of the complete record to
disposition was reduced by nearly one-~fifth.

This dramatic increase in judicial pro-
ductivity was achieved, in the main, by
fundamental changes in the process of ad-
Judication: widespread curtailment of
oral argument, frequent elimination of
the judges' conference from the deci-
sion-making process, and, in hundreds
of cases, decision without any indica-~
tion of the reasoning impelling the re-
sult. These were measures designed to
cope with what might otherwise have been
an overwhelming caseload. The goal is
worthy, the procedures innovative, and
the efforts prodigious. Yet, many re-
sponsible voices have expressed concern
that efficiency has been gained at toco

great a cost to the overall quality of the
appellate process.

That new problems are given to the fe-
deral courts for resolution reflects in part
the nation's confidence in a Judicial system
which has performed so well for so long ) To
maintain that confidence the courts mus;

the integrity of the process. To do so in
the face of rising caseloads is no easy
matter. Creativity in Judicial admini-—
stration and dedication to the task of
Judging have made pPossible the impressive
record reflected in the data alreédy pre-
sented, but there are limits to what should
Pe expected of judicial productivity and
1ncreased efficiency, and, as has been
suggested, the limitsg have already been
exceeded.

Solutions are hard to come by. There
are those who would deny the right of ap-
peal in every case, substituting a dig-
Ccretionary pProcedure of one variety or
another. To do S0, however, would fail to
r?cognize the widespread and deeply held
view that any litigant who considers him-
self wronged below is entitled to one ap-
peal as of right. Nor will it do, without
m?re, simply to add Judgeships to burdened
c%rcuits. Sound institutional considera-
tions have counseled restraint in expand-
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ing the number of judgeships, and the judges
of more than one of these courts have re-
fused such relief, preferring to add to
their gun burdens rather than sacrifice
qualities of collegiality in the court

and stability and harmony in the law of

the circuit.

In broadest terms, there are two
alternative approaches to alleviating the
burdens of the federal appellate system.
One seeks to accommodate rising caseloads
by providing the courts of appeals with
the means of disposing of greater numbers
of cases. The other seeks to reduce the
caseloads themselves.

Congress may indeed restrict access
to the federal courts; legislation with
impressive sponsorship, designed to achieve
this purpose, is pending at this time. Con-
gress has, however, directed that the Com-
mission exclude from its deliberations
issues of district court jurisdiction,
and we have been obedient to that man-
date. Accordingly, no negative inference

should be drawn from our silence, either
with respect to recommendations concern-
ing the abolition of diversity jurisdiction
or of three-judge district courts, or

with respect to a wide variety of other
proposals, which would ease appellate
burdens by curtailing federal court juris-

diction.

We take note of the number of wit-
nesses who, mindful of our mandate, neverthe-
less urged that our task was made the more
éifficult by the unambiguous limitation thus
imposed. Yet, it would be wrong to leave
the impression that limitations on trial
court jurisdiction are in themselvesg
likely to prove an adequate remedy for
appellate problems, particularly in the
light of the modest reach of Pending
legislation. Unless change is far more
sweeping than can now be foreseen, the
net effect is likely to be little more
than to slow or to stop the rate of growth.
At the least, it would appear unwise, for
Planning purposes, to act on the assump-
tion that the caseload will diminish or
even that it will cease to grow. VWe -
should rather plan to provide the courts
of appeals with a measure of flexibility
adequate to accommodate whatever addi-
t%onal demands upon them may be considered

wise. Tt would pe intolerable if propo-
sals sound on their merits had to be re-
Jjected solely for lack of capacity in
the system.

Problems of process and of volume
are not the only sources of the concern
which has focused on the federal courts
of appeals. These courts have a unique
role in the governance of the nation;
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they are charged with declaring and defining
the national law, subject ohly to Supreme
Court review. The multiplicity of such
courts, however, invites diversity within the
system, since the Supreme Court alone is avail-
able to assure consistency and uniformity, and
its capacity to do so is limited by the sheer
volume of adjudications, not to speak of its
other major tasks. It has been urged upon the
Commission that inter-circuit conflict and
disharmony have proliferated to the point
where "jurisprudential disarray'" threatens

to become "an intolerable legal mess." Where
differences in legal rules applied by the
circuits result in unequal treatment of citi-

zens with respect to such matters as their
obligations to pay federal taxes, their duty’

to bargain collectively or their liability to
criminal sanctions, solely because of dif-
ferences in geography, the circumstance is
admittedly an unhappy one. Actual conflicts,
however, are not the measure of the total
problem; potential conflicts, the persevering
possibility of differences developing, often
have a broader impact. The absence of de-
finitive decision, equally binding on citi~
zens wherever they may be, exacts a price
whether or not a conflict ultimately de-
velops. That price may be years of un-
certainty and repetitive litigation, some-
times resulting from the unwillingness of a
government agency to acquiesce in an un-
favorable decision, sometimes from the de-
sire of citizens to take advantage of the
absence of a nationally-binding authoritative

precedent. These conditions suggest the

need for change which would increase the
system's capacity for definitive adjudi-
cation of issues of national law by the
creation of a new national court.

o Perhaps because the literature of
Jjudicial administration has for decades
been written in the vocabulary of crisis

and emergency —- anything less tended
n?t to command the attention of those
with power to effect change -- recent

statements pointing to the need for a
new tribunal are couched in similar
terms. The decision to recommend a
new national court should not, how-
ever, be made to turn on whether pre-
sent conditions have reached crisis
proportions, although in the opinion
of many a crisis clearly exists.
A‘state of emergency should not be
V%ewed as a prerequisite to the con-
sideration of improvements in the
federal judicial system. Rather, we
should ask whether the system is’
oOperating as well as it could and
should.
Our society relies heavily on the
?ederal courts and has an interest
in assuring that its demands be met
as effectively and efficiently as
?ossible. Are they today being met
in optimal fashion? 1Is the present
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al intermediate ap-

structure of the feder
to the needs?

pellate courts adequate .
Might they be better met by the creétlon
of a new tribunal? These are questions
relevant to an understanding of the pro-
blems of the federal judiciary as an
indispensable component of our federal
system of government.
In recognition ©
by the federal courts of appeals, the
Congress created the Commission on Re-
vision of the Federal Court Appellate
system (P. L. 92-489). The Commission
jor assignments, each

f the problems faced

was given two ma
g own time table. In Phase I,

gsion was to ngtudy the pre-
e United States
ts and to report

with it
the Commi
sent division of th
into the geveral circul
its recommendations for changes
aries of the

in the geographical bound
circuits as may be most approprlate

for the expeditious and effective dis-

a of judicial business." On
December 18, 1973, the Commission filed
its report pursuant to that mandate.

In Phase 1I, the Commissionwas "to

positio

study the structure and internal pro-
cedures of the Federal courts of appeal

system, and to report . - - its re-
commendations for such additional
n structure or internal pro-—

changes 1
ate for the

cedure as may be appropri

expeditious and effective disposition of
the caseload of the Federal courts of
appeal, consistent with fundamental con-
cepts of fairness and due process,"

and under the statute as amended (P.L. 93~
420), to file its report by June 21, 1975.
Obedient to that mandate, we file this
report.

The Commission has held twelve days
of hearings in various cities; a prelimi-
nary report was widely circulated. The
Commission has received ideas and opinions
from the bench and bar of every section
of the nation. We are greatly indebted
to the hundreds of individuals and or-
ganizations who have contributed to our
work. Many of their ideas are reflected
in this final report.

A substantial majority of the Com-
mission supports each of the recommenda-
tions in this report. We are not, how-
ever, of one mind on all issues. We
have neither sought nor achieved una-
nimity with respect to all of our re-
commendations nor with respect to the
reasoning underlying them. Though we
have not attempted to submerge our
differences, we have not thought it

useful to articulate all of them in
our report, since we are convinced
that the larger purpose of furthering
discussion and debate will be ade-
quately served by the recommendations
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that a substantial majority of our mem-

bership approve. We are, moreover,

unanimous in our recognition of the
serious problems presently besetting
the federal courts and of the need for
sustained concern to the end.that ap-
propriate and enduring solutions be

achieved.

~10~

IT. A NATIONAL COURT OF APPEALS

The Commission recommends the cre-
ation of a new national court of ap-~
peals, designed to increase the capacity
of the federal judicial system for de-
finitive adjudication of issues of na-
tional law, subject always to Supreme
Court review. Such a tribunal will help
assure that differences in legal rules
applied by the circuits do not result
in unequal treatment of citizens with

respect, for exXample, to their rights under
the social security laws, their liability to
criminal sanctions, or their immunity
from discrimination in employment. It
will assure consistency and uniformity
by resolving conflicts between circuits
after they have developed, and it will,
by anticipating and avoiding possible
future conflicts, eliminate years of
repetitive litigation and uncertainty
as to the state of the federal law.
It will, in short, contribute to that
stability in the law which makes it
possible for the courts and the bar
to serve society more effectively.
Consistent with its Congress-
ional mandate, the Commission has fo—
cused its studies on those areas in
which deficiencies have been demon-
strated and for which a more effect—
ive and efficient structure can be

~11-




designed. A close and careful study of the
congsiderations discussed below has led to
the conclusion that a National Court of
Appeals is needed today, and, if the de-
mands oi society continue to grow, will he
indispensable in the years ahead.

TIHE NEED FOR A NEW COURT
Current Capacity: Numbers

The United States Supreme Court
is today the only court with the power
to hand down judgments which constitute
binding precedents in all state and fe-
deral courts. It is charged with main-
taining a harmonious bhody of national law
through its power of review of the judg-
ments in cases brought before it by way of
certiorari and appeal. As the number of
cases brought to the Supreme Court for
review has burgeoned, the number dis-
posed of on the merits after argument
has remained relatively constant. Ob-
viously, the major variable has been in
the number of cases not accorded plenary
review.

The figures are dramatic. In 1951
about 1,200 cases were filed in the
Court. Twenty years later the number
had tripled to about 3,600. The volume
continues to rise: in the most recent
complete term over 4,000 cases were filed.

-]12-

By contrast, as Erwin N. Griswold ob-
serves, the Court wasg "hearing about 150

cases on the merits in 1925; it was hear-

isg about 150 cases on the merits twenty
five years ago. It hears about 150 cases
on the merits today.“l Elaborating on
the same point, he continues:

Ihe number of caseg
in 1951 was 128. Thgrgﬁggegrgily
cases argued orally at the 1973
Term_was 170. But there were g
considerable number of occasgiong
when two or more cases were heard
at a single argument. Thus, there
were approximately 150 oral,ar—
Euments, and this number has been
Ogre or less cgnstant for a number
° years. It is, in fact, the maxi-
um number that the Court can be
expected to hear on the merits

' The significance of these figures
1s summarized by Griswold ag follows:

+ - « Putting it another
) wa
eighteen percent of paid cagésa?ggf

were lost in the 1973.Te;m.simpf;ege—

cause of inadequate appellate capacity

1 .
Grlswold, Rationi i
ng Ju
Corn. L. Rev. 355, 339 19758?1025 b0
a lootnote Griswold analyzes and e
plains the statistics, s -

the 1973 term.
21d. 340.

focusing on
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to hear cases on a national basis.3

The figures discussed above do not
include summary dispositions of cases with-
in the Court's appeal docket. while these
dispositions are binding on lower courts,

a dismissal or a summary affirmance with
bare recitation of result and without ci-
tation cannot be considered the equivalent
of plenary disposition for purposes of
providing an adequate body of precedents
on recurring issues of national law. The
Court itself has recognized as much.

Mr. Justice Rehnquist, speaking for the
Court, observed last year that "obvious-
Ly, they [summary affirmances | are not of
the same precedential value as would be an
opinion of this Court treating the ques-
tion on the merits."4 More recently the
Chief Justice in a concurring opinion
wrote: "When we summarily affirm, without
opinion, the judgment of a three-judge
District Court we affirm the judgment but
not necessarily the reasoning by which

it was reached." He emphasized that
ypon fuller consideration of an issue
under plenary review, the Court has not

31d. 341.
4pdelman v. Jordan, 415 U.S. 651, 671

(1974).
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hesitated to discard a rule which a line
of summary affirmance
S may appear t

established."? o have

. Supreme Court filings may already bhe
an lnadequate measure of the real needs of
the'country for definitive adjudication of
national issues. As the needs increase and

5
Fusari v. Steinber
g, 419 U.S. 3
éigZS%égugger,.C.J., concurring). ngaﬁﬁ?gl_gz
case t f;strlct cqurt had relied on th ®
Smma % allirmance in Torres v. New Yo ke
Clovs) ep%ﬁtmen§ of Labor, 405 U.S 945
charac%er' e opinion of the Supremé Court
¢harac of1zed the district court's inter
cation o Torres as "plausible" but * tpre~
at we can endorse." The Court gzated

?g ;sigiggazuytsummary affirmance
: r its broadest, t
g;igr;gzwgggrthhgightened,thgeten—
at Jjudgme
ggr more considered [gTeggraﬁd
Alsp051t10n.of [a 1971 caseﬁ
narrower interpretation of.

Torres wo
o uld have been appropri-

. . ..We do not undertak
%degtlfy the combinationeo}‘.:‘o
dgg'ors that jgstify the Torres
thelSlon. Having once decided
b dgagg :;gmarily, we decline
gain. We only indi
gggththe District Courtyshoulgate
underigﬁiiglt precluded from
: a more precise

2£:%y§%s of the statutory issue
tha 1t felt empowered to do in

s case. [Id. at 388-89 n. 15.]
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the proportion of cases accorded review
decreases, the number of filings becomes
even less likely to reflect the real need
accurately. Fewer litigants will seek
review, not necessarily because their cause
is unimportan* by traditional criteria, but
rather because there is so little chance

of persuading the Court to hear the case.
Professors Casper and Posner make the point
effectively in their recently-published
Study of the Supreme Court's Caseload: "[Tlhe

value of filing an application for review
witn the Supreme Court," they write, "is a
function of the probability that review will
be granted, and as that probability declines
over time due to increases in the number of
cases filed coupled with the Court's inability
to increase significantly the number of cases
it accepts for review, the value of seeking
review will fall, and, other things being
equal, the number of cases should decline.“6
The implication of this analysis is
clear. In the words of the authors: “[Should
the Court's caseload level off or even decline
in the coming years, this would not refute
the existence of a serious workload problem --
the caseload might simply have become SO large
in relation to the Court's ability to decide

cases that litigants were discouraged from

6Casper & Posner, A Study of the Supreme
Court's Caseload, III Journal of Legal Studies
330, 861 (1974)
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seeking review by the low probability of
obtaining it."’

There is evidence that this phenomenon
has already had its impact and that the data
we have discussed may in fact understate the
problem today. We know that in cases which
the Solicitor General considered‘'cert-worthy,"
he has refused to request review because
of a sensitivity to the Court's workload and
a concern that review would be jeopardized
in cases of even greater importance. Simi-
larly, private practitioners refer to what
has been term. - the "hidden docket,'" those
cases in which counsel chose not to seek
review only because the probability of a
decision on the merits is too low to warrant
the expense.

The pressure of this increased compe-
tition for the attention of the Supreme
Court is not distributed equally in all
?ategories of cases. Understandably, an
increasing proportion of the Court's deci-
sions have involved constitutional issues.
Since the total number of decisions has
remained constant, the result is that the
number dealing with non-constitutional
issues has been decreasing. Prior to 1960,
the Harvard Law Review reported in 1971,

non-constitutional holdings "almost uniformly"

Yoo

“1d. 362.
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made up two-thirds to three-quarters of the
Court's decisions. In more recent years,

the proportions have almost been reversed:
constitutional cases have comprised between
one-half and two-thirds of the Court's plenary
decisions.8 Congressional enactments have

81n an effort to determine what effect,
if any, there has been on Supreme Court
review of state court decisions, we commis-—
sioned a study by Professor Preble Stolz of
the University of California School of Law.
He observed that '"the Supreme Court is far
less likely than it was 10 or 20 years ago
to decide a case that started in the state
courts," and concludes:

The effect is unmistakable: . . .
It is not today possible for the
United States Supreme Court to
maintain more than token supervi-
sion of the resolution of fed-
eral law questions in the state
courts.

It is, of course, difficult to prove
this proposition with objective data and
subjective assessments will differ. For
this reason we have chosen not to empha-
size the probable lack of federal court
review of state court decisions on federal
issues. If a new national court is estab-
lished, it could and should produce addi-
tional review of state court decisions on
issues of federal law referred to it by
the Supreme Court of the United States.

~18~

imposed federal standards in such areas as
occupational health and safety, protection
of the environment, product safety, and eco-
nomic stabilization, to name but a few. Thus,
while the scope of federal regulatory legis-
lation—" typically including provisions for
judicial review-- has been steadily broaden-
ing, the number of definitive decisions
interpreting that legislation has been
diminishing. What this means, in absolute
figures, is that in each term the Supreme
Court can be expected to hand down no more
than 80, and perhaps as few as 55, plenary
decisions in all areas of federal non-consti-
tutional law. The question is whether this
number of decisions is adequate to meet the
country's needs for authoritative exposition
of recurring issues of national law.

No single conclusion follows inexorably
from the raw statistics discussed above.
We do not know the minimum number of cases
which must be decided each year by a court
of nationwide authority in order to maintain a
stable and harmonious law. The data suggest
either that there were many cases decided
by the Supreme Court a quarter of a century
ago which need not have been decided by
that Court then; or that there are many cases
deserving decision by a national tribunal
today which are not being decided in such
a forum; or that conditions have changed
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in a way which reduces, rather than increases,
the proportion of cases which must be decided
by a national tribunal in order to assure a
stable, harmonious and authoritative nétional
law.

At the least, the data raise serious
questions about the future. They provide
no basis for confidence that the Supreme
Court can be expected adequately to satisfy
the need for stability and harmony in the
national law as the demands continue to
increase in the decades ahead.

There are those who suggest that the
solution lies in persuading the Supreme
Court to accept a greater number of cases
each year for decision on the merits. Spe-
cifically, it has been urged that the
Supreme Court increase its capacity for
decision, particularly with respect to the
resolution of inter-circuit conflicts, by
resorting to truncated procedures. Rather
than acco~d the litigants a full scale hear-
ing, the vourt should simply choose, as one
witness put it, "the most appealing opinion
among [those] of the courts of appeals." We
reject any approach which would call upon
the Court to increase the number of cases
decided on the merits without full briefing
or oral argument. In our view, a solution
to the lack of capacity should not be sought
by resort to measures which would adversely
affect the Court's processes or the public's

~20-

confidence in them. To do so would be a
disservice to the judicial system and
litigants alike; it would incur the risk
of permanent damage for what may well
prove the ephemeral benefit of temporary
relief.

More basically, we cannot recommend
any solution which would increase the Court's
burden. There is ample evidence that the
workload of the Justices is such that they
are already subject, in the words of Mr.
Justice Blackmun, to "greater and more con-
stant pressure" than busy practitioners or
hard-working appellate judges, pressure which
"relents little even during the summer months.”9
The issue is not whether the Justices find
it possible to keep abreast of present work.
The evidence is that more than one does so
by giving up the "normal extracurricular
enjoyments of life"; six or seven days of
work a week are not unknown as a regular
pattern. Whether or not such burdens should
be viewed as an appropriate norm, it hardly
seems a desirable solution to increase the
number of cases which the Court should be
expected to decide. On the contrary, given i
the complexity and significance of the !
issues which only the Supreme Court can

) 9Letter of Mr. Justice Blackmun, pub- %
lished in the Appendix. :
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decide, it may be appropriate to reduce the
number of cases which the Court must
decide. Both Mr. Justice White and Mr. Jus-

tice Rehnquist have invited consideration
of this alternative.lo
It should be emphasized that the pri-
mary focus of our inquiry has not been the
burden on the Supreme Court. It has rather
been to determine whether the need for
definitive declaration of the national law
in all its facets is being met, and, if
it is not being met, how best to assure
that it will be met. As Mr. Justice
Rehnquist puts it:

[T]he desirability of a national
court of appeals turns not on the
workload of the Supreme Court but
rather on the sufficiency of judi-
cial capacity within the federal
system to review issues of federal
constitutional and statutory law.
While the adoption of the Commis-
sion's proposal might enable the
Supreme Court to make some changes
in the way it exercises its discre-
tionary jurisdiction, the principal
objective of the proposal is not
"pelief" for the Supreme Court but
"pelief" for litigants who are left
at sea by conflicting decigions on
questions of federal law.

1O0Rennquist, Whither the Courts, 60 A.B.A.J.
787 (1974); Letter of Mr. White, published in
the Appendix. See also letter of Mr. Justice
Powell, published in the Appendix.

llLetter of Jr. Justice Rehnquist, pub-
lished in the Appendix.
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At the least it must be clear that we
cannot seek solutions by requiring the
Court to assume the added burden of an
increased caseload. We cannot do so today;
assuredly, we cannot expect to do so as the
need increases in the years ahead.

The Experience of Participants
in the System

The perceptions of participants in the
federal judicial system are valuable in
assessing the extent to which the present
structure of the federal courts is adequate
to meet the needs of the country. Particu-
larly significant are the views of the Jus-
tices of the Supreme Court of the United
States.

Mr. Justice White is convinced that

there are cases "which should be decided
after plenary consideration but which the
Supreme Court now either declines to review
or resolves summarily," and that they exist
in substantial numbers, sufficient "to war—

rant the creation of another appellate
12
t." After expressing agreement with Mr.

Justice White, Mr. Justice Powell adds:

[T]he burgeoning caseload of the
federal courts is not likely to
diminish, and this Court can
hardly serve the national appel-
late needs of our country as
adequately today as it could
when petitions filed here were

2
i 1 Letter of Mr. Justice White, published
in the Appendix.
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about 1,000 per year as con-~
trasted with the present 4,000
plus.13

Mr. Justice Blackmun has put the matter
in another way. He refers to the cases
"that almost assuredly would have been taken
twenty years ago," but which are now denied
review, and to the "worry" occasioned the
Justices themselves by the need to deny.14
The concerns expressed by Justice White,
Justice Powell, and Justice Blackmun are
elaborated by Mr. Justice Rehnquist:

Conflicting views on ques-
tions of federal law remain unre-
solved because of the Supreme
Court's unwillingness, which is
reflected in the exercise of its
discretionary jurisdiction each
year, to undertake to decide more
than about 150 cases on the merits
during each Term. This reluctance
reflects the institutional view
that thorough and deliberative
decision-making, and not gquantity
of output, is the Court's pri-
mary consideration. A generation
ago, when I was a law clerk to
Justice Jackson, this order of
priorities imposed no Lardship to
litigants. The Supreme Court's
capacity to decide important

I think the Commission's report
documents the case that the capa-
city of this Court is no longer ade-
quate for that purpose. While the
number of unresolved conflicts
between courts of appeals which
were not resolved by this Court is
not numerically large, it is signi-~
ficant and, I think everyone would
agree that it is bound to increase.
Congressional action that would
constrict this Court's appellate
Jjurisdiction and thereby increase
our ability to resolve direct con-
flicts through exercise of our dis-
cretionary jurisdiction would
affect only the immediacy of the
need for a national court of
appeals, and not the ultima}g
need for expanded capacity.

A somewhat different problem is under-

scored by the Chief Justice:

[0Ine element of the Court's
historic function is to give
binding resolution to impor-
tant questions of national

law. Under present conditions,
filings have almost tripled in
the past 20 years; even assum-
ing that levels off, the quality
of the Court's work will be 16
eroded over a period of time.

The risk of an erosion of quality must

issues of federal constitutional be of particular concern at a time when the
and statutory law was adequate

for the needs of the country. importance of the issues presented to the

PI.3

lsLetter of Mr. Justice Rehnquist, pub-

13 .
Letter of Mr. Justice Powell, pub- 4 lished in the Appendix.

lished in the Appendix.

16Letter of the Chief Justice, puBlished

14
Letter of Mr. Justice Blackmun, pub- in the Appendix.

lished in the Appendix.
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Supreme Court is undiminished and the vol-
ume increased. As the Chief Justice states:

The changes brought on in the
20th century and the new social,
policical, and economic develop-—
ments have surely not diminished j
the importance of the questions !
presented to the Supreme Court
and have vastly increased the
volume of important questions
which can have an impact of

great significance on the country.

The Chief Justice "concludels ] by saying
that if no significant changes are made in
federal jurisdiction, including that of the

17

l7;g. In 1973, Chief Justice Burger,
in an address to the American Bar Associa-
tion, said:

The cases presented to district and
circuit judges in the past few years,
and consequently those coming to the
Supreme Court, contrast sharply in
content and difficulty with those of
25 or even 10 or 15 years ago.

Courts have always had "new" problems
and difficult problems, but never in
such profusion as today. Courts are
being called on to interpret, construe
and apply hundreds of statutes, some
loosely drawn in terms of desirable
objectives but without the traditional
standards and guidelines of earlier
days. These statutes create important
claims and rights, and often present ‘
grave problems affecting the function-

ing of state and federal governments. i

Address of the Chief Justice to the American

Bar Association, Report on the Federal Judi- *

cial Branch - 1973, reprinted in 59 A.B.A.J.
1125, 1129 (1973).

Supreme Court, the creation of an inter-
mediate appellate court in some form will
he imperative.“18

The perspective of other participants
in the system is also instructive. Erwin
Griswold served as Solicitor General of
the United States for six terms of the
United Btates Supreme Court, from 1967
until June 1973. One of his responsibili-
ties was to pass on nearly every case in
which any officer or agency of the Federal
Government had lost in a lower court and
wvanted to take the case to the Supreme
Court, either by appeal or by certiorari.
Reviewing the experience of those six
terms, Griswold elaborated on the need for
the Solicitor General to refuse to recom-
mend Supreme Court review in a substantial
number of cases because of the workload
of the court. There are, he concluded, "at
least twenty government cases every year
which are fully worthy of review by an
appellate court with national jurisdiction
and . . . the Government and the legal sys- i
tem suffer . . . from the lack of authori-
tative decisions which would come from
such review and would serve as a guide to

9
government agencies and the lower courts."l

181etter of the Chief Justice, published
in the Appendix.

19Griswold, supra note 1, at 344.
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This statement, made by one in a unique
position to observe the flow of cases and
the trends of the law in the federal courts,
is important evidence that a problem exists.

Judge Shirley Hufstedler of the Ninth
Circuit has spoken in even stronger terms.
The Supreme Court, she observes, "now hears
fewer than 1 per cent of the cases decided
by the federal courts of appeals." Courts
of appeals, she continues, "can be nei-
ther right nor harmonious 99 per cent of
the time. One per cent supervision is
patently inadequate."20 Views may differ
on the importance to be attributed to the
precise percentage of cases receiving
Supreme Court review. The basis of Judge
Hufstedler's conglusion is what is most
significant. As she herself notes, it is
the experience of adjudicating federal
cases appealed to a busy court, and the
"informed intuition" which derives from
that experience.

Not all judges may be expected to share
Judge Hufstedler's views, and indeed there
is evidence of dissent. It may be, too,
that the Court of Appeals for the Ninth
Circuit has been beleaguered more than most.
But it is indisputable that if the present
growth pattern should continue, the per-
centage of cases accorded review by the

20Hufstedler, Courtship and Other Legal

Arts, 60 A.B.A.J. 545, 547 (1974).
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Supreme Court will continue to diminish.

It seems clear that at some point the per-
centage of cases accorded review will have
dipped below the minimum necessary for
effective monitoring of the nation's courts
on issues of federal statutory and consti-
tutional law.

The Consequences of Inadequate
Capacity

The studies of the Commission show four
major consequences of the failure of the
federal judicial system to provide adequate
capécity for the declaraticn of national
law. In a very real sense, however, each
of the four is but a different facet of
the same phenomenon: unnecessary and unde-
sirable uncertainty. For the judge,
uncertainty is the lack of a body of pre-
cedents adequate for confident decision;
for the practitioner, it is a lack of
stability sufficient to provide predic-
tability adequate for effective service to
clients and society.

Some uncertainty is, of course, inevi-
table. No lawyer steeped in the tradition
of case-by-case development of the law, or
sensitive to the inevitable problems of
applying even a settled rule to a given

fact situation, would pursue the chimera

of certainty as an absolute. Moreover, we
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would not, if we could, accept certainty at
the price of stifling new wisdom and needed
change. Yet, to recognize the inevitability
of some uncertainty does not require that
subordination of clarity and stability which
results in wasteful proliferation of litiga-
tion and threatens public as well as private
interests. A prudent balance must be struck.

Clarity and stability are, of course,
conclusory terms. It is helpful to identify
specifically and to describe briefly the
four major consequences referred to above,
with fuller treatment in the sections which
follow and in the Appendix to this report.
First is the unresolved inter-circuit con-
flict: two contradictory statements of the
same rule of national law, each of equal
force within specified territorial limits.
Imposing, as it does, different obligations
for the payment of taxes, or for environ-
mental control, or occupational safety
standards, by reason of the accident of geo-
graphy, the direct conflict is perhaps the
most visible of the consequences of inade-
quate appellate capacity; certainly it is
the most frequently discussed in the litera-
ture.

A second consequence of inadequate appel-
late capacity for definitive decision on a
national basis is delay, which is significant
and substantial in terms of its impact. The
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fact that a conflict is ultimately resolved
does not eliminate the cost exacted by the
delay; a fortiori, it cannot mean that the
system is working in optimal fashion. Reso-
lution may come only after years of uncer-
tainty, confusion and, inevitably, forum
shopping by litigants eager to take advantage
of the situation. Even where the Supreme
Court acts expeditiously to resolve con-
flicts which have been brought to its atten-
tion, a decade or more may have passed from
the time the conflict first began to develop.
A third consequence of the lack of ade-
quate capacity for declaration of national
law is the burden upon the Supreme Court to
hear cases otherwise not worthy of its
resources. The Supreme Court alone can pro-
vide definitive answers on issues which have
divided the circuits. Although no longer
convinced that, as the leading authorities
put it in 1951, "it is required to grant
certiorari where a conflict exists," the
existence of a conflict remains an important
reason for granting plenary review. The
result is that, each year, the Justices
hear and consider a number of cases which,
in terms of their intrinsic importance,
might well be thought unworthy of the time
and effort which they demand of the Court.
Inevitably, opinions will differ as to the
importance of particular issues and the
desirability of their resolution by the United
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States Supreme Court. Issues which some may
consider trivial will appear to others to be
quite significant in terms of the human
values which the Court must be alert to pro-
tect. Moreover, as long as the Court remains
the only tribunal empowered to resolve con-
flicts among the circuits or among state
courts on federal questions, no one would
fault it for granting review solely for that
purpose. The elimination of conflict is, in
itself, an important value in our federalism,
even if the issue is conceded to be rela-
tively unimportant in terms of development
of national law. The question, however, is
whether, in light of the other demands placed
upen the Court, and considering the interests
of the system as a whole, some issues might
better be decided by another tribunal empow-
ered to hand down precedents of national
effect. An alternate forum for rosolving
conflicts would allow the Supreme Court
greater freedom to hear, or to refuse to
hear, such cases, relieved of the pressure
to adjudicate solely because two courts have
disagreed.

Finally, the lack of capacity for defini-
tive declaration of the national law fre-
quently results in uncertainty even though
a conflict never develops. The possibility
of conflict, not knowing whether a potential
conflict will mature into an actual conflict,
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is yet another consequence of our present
system. In many cases there are years of
uncertainty during which hundreds, some-
times thousands, of individuals are left

in doubt as to what rule will be applied

to their transactions. Moreover, such uncer-
tainty breeds repetitive litigation as (for
instance) successive taxpayers, or employers,
or producers litigate the identical issue in
circuit after circuit, encouraged by the hope
of developing a conflict. Whether or not
their hope is ever realized, the relitigation
is costly both to their adversaries and to
the system as a whole. By the same token, the
Upnited States frequently persists in enforc-
ing a policy despite adverse rulings in sev-
eral circuits, not only in tax cases, but
also in other areas of federal regulation.

A caveat is in order. There are some
issues as to which "successive considerations
by several courts, each re-evaluating and
building upon the preceding decisionsg" will
imprpve the quality of adjudication. As to
these, there may be reason to avoid premature
adjudication by a tribunal whose decisions
are nationally binding. In discussing the
consequences of inadequate capacity, we do
not speak of such cases. We speak here of
those cases as to which, to borrow Erwin
Griswold's words, "the gain from maturation
of thought from letting the matter simmer for
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awhile is not nearly as great as the harm
which comes from years of uncertainty." In
short, we have endeavored throughout to put
to one side cases in which delayed adjudi-
cation is appropriate; we would not sacri-
fice the quality of either process or
product for speed or for the appearance of
efficiency. However, we find no value in a
system which fosters prolonged uncertainty
and delay because the design of the system
cannot accommodate more rapid resolution.

The focus of the preceding discuss.on
has been on conflicts, both real and poten-—
tial, with respect to a rule of law. Even
where there is neither disagreement nor uncer-
tainty about the governing rule of law, in
some situations litigation will continue to
arise, focusing instead on whether the facts
put a case on one side of the line or the
other. In such situations, the greater the
number of nationally authoritative decisions
pricking out the contours of a rule, speci-
fying whether it does or does not apply to
the facts of a particular record, the easier
it is to achieve predictability and consis-
tency throughout the country in still other
factual settings.

The problem has been particularly acute
in the field of patent law. The Commission's
consultants, Professor James B. Gambrell of
New York University and Donald R. Dunner, Esq.,
confirmed what has long been asserted: the
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perceived disparity in results in different
circuits leads to widespread forum shopping.
"[MJad and undignified races," Judge Henry
Friendly describes them, "between a patentee
who wishes to sue for infringement in one
circuit believed to be benign toward patents,
and a user who wants to obtain a declaration
of invalidity or non-infringement in one
believed to be hostile to them."21

Such forum shopping, write Professor
Gambrell and Mr. Dunner, “"demeans the entire
Judicial process and the patent system as
well." At the root of the problem, in their
view, is the "lack of guidance and monitor-
ing by a single court whose judgments are
nationally binding."” The Supreme Court has
set, and can be expected to continue to set,
national policy in the area of patent law as
in other areas of federal law. However, the
Court should not be expected to perform a
monitoring function on a continuing basis in
this complex field. The additional appellate
capacity for nationally binding decisions
which a national court of appeals would pro-
vide can be expected to fulfill this function.

A fipal point. In a number of the
cases set forth in the Appendix, Supreme
Court review was not sought at all, or was
sought only at an early point in the development

21 .
H. Friendly, Federal Jurisdiction: A
General View 155 (1973).
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of inter-circuit differences. A litigant's
failure to seek Supreme Court review, how-
ever, does not indicate that a national re-
solution may not have been desired or desir-
able. The stakes for any one litigent may
not have justified pursuing a case beyond

the first level of appeal. Counsel may have
concluded that the chance of obtaining
Supreme Court review was too small to be
worth the expense of filing a petition of
certiorari. The prospect of further delay

in the resolution of the particular contro-
versy may have loomed large. The persever-
ing uncertainty with respect to the venue
provisions governing a corporate plaintiff

is one example.22 Today, there is no alter-
native to Supreme Court review, but under

the transfer provision of the Commission's
national court proposal, it would be possible,
in an appropriate case, to obtain a defini-
tive resolution without requiring the parties
to litigate in three levels of courts. This
provision would thus permit the federal sys-
tem to provide final answers to issues that
are recurring and that affect numerous cases,
yet are not of sufficient significance in
any one case to induce the losing litigant
to seek a second level of review.

22See discussion in Appendix at A-36 through
A-37.
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These, in broad outline, are the major
consequences of inadequate capacity for
definitive declaration of the national law
in the present system. A more detailed con-
sideration of the Commission's studies and
conclusions follows.

Inter-circuit Conflicts

The need for additional appellate capa-
city to maintain the national law is most
starkly manifested by the existence of unre-
solved conflicts between different courts of
appeals (or between a court of appeals and a
state court or between state courts) on an
issue of federal law. Often the conflicts
are direct and frontal, arising because two
or more courts have come to opposite conclu~
sions in cases which cannot be distinguished.
Less direct conflicts, however, can also pro-
duce uncertainty and confusion in the national
law. The term conflict is "shorthand," a
federal judge wrote to the Commission. It
"should include substantial divergences in
approach to a common legal problem as well
as outright conflict of holding." Such
divergences have also been termed "side-
swipes," and it is clear that they exist in
substantial numbers, and are often of great
practical importance.

The resolution of inter-circuit con-
flicts is widely regarded as a primary func-
tion of our one national court, and it was not
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so long ago that the leading treatise on the
jurisdiction of the Supreme Court could
declare unequivocally that where there is a
direct conflict between two courts of appeals
on an issue of federal law, "the Supreme
Court grants certiorari as of course, and
irrespective of the importance of the ques-
tion of ‘law involved." If a substantial num-
ber of conflicts are not being resolved by
the Supreme Court today because of the press
of more urgent business, that fact would
provide a strong argument for the creation
of a new tribunal with the judicial capacity
and authority to fill the vacuum.

In June 1974, the Commission launched a
major project to determine the extent to
which the Supreme Court is denying review
despite the existence of a conflict. Pro-
fessor Floyd Feeney, of the University of
California at Davis, agreed to undertake the
project for us.

The study encompassed approximately two-
thirds of all paid applications for review
in the 1971 and 1972 terms, including both
petitions for certiorari and appeals sum-—
marily disposed of. Considering only cases
denied review, Professor Feeney found the
number of direct conflicts —— those "in which
the decisions deal with the same explicit
peint and reach contradictory results" --
to be about five percent of the total sample
studied, 98 in all. Taking the ratio of
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conflicts to not-argued cases in the cases
reviewed, and applying it to the number of
not-argued cases in the 1971 and 1972 terms,
between 65 and 70 direct conflicts per term
could be projected. If the ratio is applied
to the 1973 term, Professor Feeney states,
the number of direct conflicts would be 77.
To put this figure in perspective, we note
that it is about one-half of the total num-—
ber of cases given plenary consideration by
the Supreme Court each term.

The figuresremain impressive even when
duplicate issues, cases resolved at the
time review is denied, and serious proce-
dural problems are taken into account. The
total number of projected conflicts is then
45 per year, based on the 1971 caseload, or
48 per year, based on the 1972 caseload.
If we apply the same ratios to the number of
direct conflicts projected for the 1973
term, the total is 55 or 56 -- the equiva-
lent of about one-third of the number of
cases given plenary consideration each term.

Some witnesses at Commission hearings
have suggested that the data on conflicts
are heavily weighted by constitutional
issues which the Supreme Court Justices
felt were not yet ripe for definitive adjudi-
cation. In fact, fewer than half of the
actual direct conflicts studies by Professor
Feeney involved constitutional issues. What
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is more sigﬁificant, when Professor Feeney
studied the persistence of conflicts he
found that conflicts on constitutional issues
were much more likely to be resolved than
those involving statutory or other issues.
Specifically, about one-half of the consti-
tutional conflicts in the sample of cases
denied review had been resolved at the time
of the study, while less than one-fifth of
the conflicts on non-constitutional issues
had been resolved.

Moreover, the proportion of conflicts
that were duplicated in the sample, or were
resolved at the time of denial of certiorari,
or arose in cases with serious procedural
problems, was much higher among the consti-
tutional cases than among other cases. Spe-
cifically, although statutory and other non-
constitutional issues constituted little more
than one-half of the total number of direct
conflicts found (54%), they constituted almost
exactly two-thirds of the total number when
duplications, issues resolved at the outset,
and serious procedural problems are taken

into account. Thus, if we take the ratio
derived from the actual figures revealed by
the sample, and apply it to the projections,
we find that the number of direct non-con-
stitutional conflicts not duplicated, not
resolved at the outset, and without serious
procedural problems would be 30 in the 1971
term, 32 in the 1972 term, and 36 in the
1973 term.
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In the time available, Professor Feeney
was able to review some but not all of the
"strong partial conflicts" verified by his
student associates. He estimates that there
would be about 50 strong partial conflicts
per term in the cases denied review, in addi-
tion to the direct conflicts. (The figures

are 47 for the 1971 term and 50 for the 1972
term.)

The significance of these strong partial
conflicts as indicators of uncertainty in
the national law should not be minimized, as
some of the examples cited by Professor
Feeney will demonstrate. If one takes the
strong partial conflicts -- either 47 or 50
—- and reduces them to take account of dup-
lications, immediate resclution, and serious
procedural problems, and if one assumes the
same propgrtion of non-constitutional issues
as in the direct conflicts, the total number
of non-constitutional strong partial conflicts
remaining in cases denied review would be be—
tween about 22 to 24 per term. Adding these
to the direct conflicts in the same category
(i. e., non-constitutional, not duplicated,
not resolved at the outset and without seri-
cus problems), the total would be between
30 and 60 per term. Professor Feeney also
found a substantial number of conflicts
which he characterized as "weak partial con-
flicts"; none of these have been included
in these projections.
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Crucial to evaluating the significance
of inter-circuit conflicts is the expecta-
tion level of the observer. How much con-
flict should be tolerated? At what point
do we consider the national law to be in a
state of disarray? For instance, if one
studies the existence of conflicts with a
view to inquiring whether the Supreme Court
has been justified in repeatedly denying
review, it may be appropriate to apply an
exceedingly rigorous standard to the defini-
tion of conflict. Only the direct, undis-
tinguishable case of conflict need command
the attention of the Court, at least if the
issues presented do not appear for other rea-
sons to be of great national interest. Yet,
if the same cases are examined from a differ-
ent point of view, not for the purpose of in-
quiring whether the Supreme Court is fulfill-
ing the obligations it assumed when it sought
the power of discretionary review, but rather
for the purpose of ascertaining whether a
taxpayer in Georgia will in fact be treated
differently from one in Oregon, the defini-
tion of conflict might appropriately be a
broad one.

The point is well illustrated in a debate
in the literature which began with the publi—'
cation by Robert Stern of an article entitled

Denial of Certiorari Despite a Conflict,23

23Stern, Denial of Certiorari Despite a
Conflict, 66 Harv. L. Rev. 465 (1933).
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the first to point out what subsequently
became well known, that the Court was deny-
ing certiorari despite the existence of a
conflict. In it he described seven cases in
which certiorari was denied despite the fact
that there was an acknowledged conflict among
the circuits. FEdward and Sheila Roehner
responded with an article in which they
denied that a conflict existed in the cases
listed by Mr. Stern.?? To illustrate, the
Roehners did not find a conflict to exist
when two circuits interpreted the identical
statutory language differently, because the
two circuits were interpreting different pro-
visions of the same statute. Nor did they
find a conflict when two circuits disagreed
over whether the choice of a method of com-—
putation of income for excess profits tax
purposes was an election to compute corpora-
tion surtax net income by the same method,
because the taxpayers had made their elections
under different subsections. The Roehners
recognized that "there is a disturbing con-
flict in principle between the two cases at
which the tax practitioner cannot b].ink,“‘?‘5

) 24Roehner & Roehner, Certiorari - What
is a Conflict Between Circuits?, 20 U. Chi.

L. Rev. 656 (1953).

2914. 662.
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but this alone, in their view, did not create

an inter-circuit conflict.

Dissents from the Denial of Certiorari

On October 21, 1974, the Supreme Court
denied certiorari in Bailey v. Weinberger,

419 U.S. 953 (1974), a case raising an issue
of the reviewability of certain agency deci-
sions involving Social Security benefits.

Three Justices dissented from the denial of
certiorari. Justice White, writing for him-

self and Justices Douglas and Stewart stated:

It is a prime function of
this Court's certiorari
jurisdiction to resolve pre-~
cisely the kind of conflict
here presented . . . . Per-
haps the state of our docket
will not permit us to

resolve all disagreements
between courts of appeals

or between federal and state
courts, and perhaps we must
tolerate the fact that in
some instances enforcement

of federal law in one area of
the country differs from its
enforcement in another.

These situations, it is hoped,
will be few and far between.

This statement by three of the Justices,

implying that the state of the Court's docket

has made it impossible for the Court fully
to perform one of its "prime function[s]' --
that of resolving inter-circuit conflicts —-

reflects a certain concern over the inability

of the Court to maintain a coherent, consis-
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tent body of national law.26

It suggested
to the Commission the desirability of a
detailed study of dissents from the denial
of certiorari. Such a study, seeking to
ascertain the number of such dissents, the
reasons given, and the extent to which the
dissents bear upon the need for additional
appellate capacity to maintain the national
law, was conducted by the Commission staff.
The results, reported in detail in the
Appendix, are summarized briefly here.
Preliminarily, we note that our study
focused in major part on the four score
cases in the 1972 and 1973 terms in which
one or more Justices felt impelled not only
to record his dissent from the denial of
certiorari, but also to write an opinion
explaining his reasons for believing that
review should have been granted. There are
literally hundreds of other cases in the
two most recent terms alone in which one or
more Justices noted a dissent but did not
write an opinion. Even the noted dissents,
however, do not fully measure the volume of

26§gg also Alligator Co., Inc. v. La
Chemise Lacoste, 95 S.Ct. 1666, 1667 (1975)
(White, J., joined by Blackmun and Pc.ell,
JJ., dissenting) which concludes:

I would grant certiorari in
this case to resolve the con-
flict among the circuits.

and Demarrias v. Poitra, 95 S.Ct. 1664 (1975)
(White, J., dissenting).
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cases which, in the judgment of one of the
Justices, were appropriate for national deci-
sion. Some Justices are reluctant to note
a dissent under any circumstances; others
may be reluctant to note a dissent unless
they are prepared to write or to join an
opinion. In this regard, it is significant
that, as Justice Brennan has informed us,2’7
approximately 30 percent of all cases dock-
eted annually -- more than 1,100 in the 1972
term -- are thought by at least one Justice
to be worthy of discussion at conference.
We learn also that of the cases granted
review in the 1972 term, "approximately 60
percent received the votes of only four or
five of the Justices. In only 9 percent of
the granted cases were the Justices unani-
mous in the view that plenary consideration
was warranted."2® It would be surprising
if unanimity was the usual pattern when the
Court denied review in those cases deemed
worthy of discussion at conference, even if
the dissents are not always recorded pub-
licly. Moreover, the absence of dissent

27

Brennan, The National Court of Appeals:

Another Dissent, 40 U. Chi. L. Rev. 473, 479
(1973).

2814. 481.
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provides no affirmative evidence that the
Justices are satisfied that the federal
Judicial system as presently structured is
adequate to assure consistency and uni-
formity in the national law. All of these
decisions are made against the background
of an awareness of the Court's limited
capacity for plenary adjudication, and must
be considered to reflect a judgment based
on a comparative, rather than an absolute
scale.

In short, we believe that the dissents
accompanied by opinions represent no more
than a small sample of a larger whole. It
seems likely that there are a substantial
number of cases in which the denial of review
is motivated in whole or in part by a judg-
ment -~ perhaps not fully articulated —-
that, given the limited number of cases which
the Court can decide, the importance to the
nation of resolving a particular case simply
does not rise to a level high enough to jus-
tify plenary consideration.

Turning first to the statistics, we
find that the number of noted dissents
from the denial of plenary review increased
threefold during the four most recent com-
plete terms of the Court. Compared with the
figures of a generation ago, the increase
is even more striking. Much of the increase
is attributable to a single Justice, but, as
the detailed analysis in the Appendix indicates,
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this hardly explains the general phenomenon.
Perhaps even more significant is the increase
in dissents expressed in a written opinion
rather than by simple notation. We recog-
nize, of course, that conclusions from these
data must be drawn with great care. Many
reasons may lie behind the decision of the
Court to deny review, and it can never bhe
clear in any given case that the Justices
voting against review do so out of a concern
for the size of their docket. It may well
he too that the attitude of the Justices
towards recording their dissents from deni-
als, whether by notation or opinion, has
changed over the years, with the result that
only the publicity, not the frequency, of
dissents has risen. .
Analysis of the dissenting opinions,
however, suggests that whatever the force-
of these other considerations, the dissents
do point to a need for additional appellate
capacity. Sixty percent of the dissenting
opinions handed down in the 1972 and 1973
terms stated that a national decision was

‘needed for one or more of the following

reasons: (1) the existence of conflicts
among the lower courts on issues of national
law; (2) the existence of conflicts with
Supreme Court decisions; (3) the existence
of important questions for decision; and
(4) the existence of statutory questions
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appropriate for definitive resolution. The
cumulative effect of these opinions urging
review for reasons implicating the institu-
tional role of a national court supports

the hypothesis, suggested initially hy the
statistics, that the maintenance of national
law could be significantly furthered if the
federal appellate system included another
tribunal with power to hand down decisions
of nationally binding effect.

Further Studies: Relitigation,
Uncertainty and More Conflicts

The three remaining sections of the
Appendix contain (1) analysis of and
excerpts from reports by ithe Commission's
consultants on the frequency with which pri-
vate practitioners in four areas of the law
and general counsels of the federal adminis-
trative agencies have encountered conflicts,
unsettled issues, and delays in the resolu-
tion of questions of federal law; (2) a
study of relitigation as government policy:

a consideration of the extent to which the
federal government relitigates an issue not-
withstanding one or more adverse decisions;

and (3) a presentation of cases which have
come to the Commission's attention either

from the staff or from outside sources and which
illustrate the presence of delay, uncertainty,
and conflict in the present appellate system.

These materials provide significant and
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substantial evidence of the need for improve-
ment in the system. Many of the attorneys
surveyed expressed, with good reason, their
general satisfaction with the overall func-—
tioning of the appellate system. But they
pointed to serious deficiencies and demon-
strated that there are both considerable need
and potential for improvement. This much
these sections of the Appendix, alone and in
support of each other, make clear. There

is, after all, no reason for the system to
tolerate infirmities which can be cured with-
out adverse side effect. The overall impact
of the sources now to be discussed indicates
that conflicts, uncertainties, and delays

in the resolution of questions of federal law
characterize the system to a far greater
extent than is desirable, or than should be
allowed to continue.

It is useful to consider a few cases
taken from the Appendix, each of which illus-
trates one or more of the consequences which
may result from the absence of a nationally
binding decision.

1. Recovery by third parties under the
Federal Tort Claims Act.29 The issue is whe-~
ther the exclusive remedy provision of the

29See discussion in Appendix at A-12
through A-13.
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Federal Employee's Compensation Act bars the
claim of a third party under the Federal Tort
Claims Act for indemnity or contribution
against the Federal Government for damages
paid to an injured government employee. Two
1963 decisions of the Supreme Court have given
rise to what one court calls "hopeless con-
flict" among the lower federal courts. At

least four circuits have now held that recovery

is precluded; a 1969 Fourth Circuit decision
holds otherwise. The issue has been unre-
solved for ten years, with at least one
denial of certiorari since the conflict arose,
and it was the subject of a detailed Third
Circuit opinion in 1974.

2. Jurigdiction over plaintiff's claim

against a third-party dei‘endant.30 The issue

is whether an independent basis of jurisdic-
tion is necessary to support a plaintiff's
assertion of a claim against a third-party
defendant who has been impleaded under Fed.
R. Civ. P. 14(a), or whether such a claim is
within the ancillary jurisdiction of the
court. This question has been litigated in
at least three circuits and in numerous
district courts since 1950. While every
court of appeals which has considered the
issue has held that an independent basis of
jurisdiction is required, the question remains

30See discussion in Appendix at A-42
through A-43 .
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the subject of widespread litigation. As
one judge stated in 1971, "there is still
much disagreement on this point" among the
district courts. Moreover, because of the
strong policy considerations in favor of
avoiding "multiplicity of suits and piece-
meal litigation,” the commentators have
argued forcefully against requiring an
independent basis of Jjurisdiction, and have
called for re-examination of the issue by
the courts. Continued litigation can there-
fore be expected.

3. Non-obviousness as jury question in
patent validity case.31 The validity of a
patent depends on several components, includ-

ing novelty, utility, and non-obviousness
(invention). The first two are customarily
held to present issues of fact. However, the
circuits are divided on whether the element
of non-obviousness is a factual question that
may be submitted to a jury, or an issue of
law to be decided by the judge alone. The
question turns in large part on the proper
interpretation of the relevant Supreme Court
decisions. At least three circuits have held
that non-obviousness is an issue of law,
while the Tenth Circuit has adhered to its
view that non-obviousness is a factual question.

31See discussion in Appendix at 4-40
through A-41.
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The issue is litigated frequently, as a
review of the decisions in a recent Fifth
Circuit opinion makes clear. In the most
recent Tenth Circuit case, in which the
court acknowledged the conflict, the Supreme
Court denied certiorari. Justice Douglas,
in an opinion dissenting from the denial,
took note of the differing views among the
circuits.

4., Jurisdiction of bankruptcy court to

require telephone company to provide con-

tinued service to debtor.32 Under the Bank-

ruptcy Act, the district court sitting in
bankruptcy has summary jurisdiction over prop-
erty that is in the possession of the debtor
or his trustee. The issue is whether the
right to use a telephone number constitutes
"possession" of that number. If it does, the
bankruptcy court, in a summary proceeding, may
enter an injunction compelling the telephone
company to provide continued service to the
debtor. In 1961, the Second Circuit held
that the right to use a telephone number

does not constitute possession of that number,
so that the bankruptcy court did not have
summary jurisdiction of the dispute between
the debtor and the telephone company. This
decision was followed by the Ninth Circuit

in 1971. 1In 1975, the Fifth Circuit, not-
ing that the two earlier decisions "are
extremely brief discussions of the issue,"

32See discussion in Appendix at A-39
through A-40.
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concluded that “they should not be followed,"
and upheld the summary jurisdiction of the
bankruptcy court. A recurring issue thus
remains unsettled and subject to further liti-
gation in the lower courts, 15 years after

the first appellate decision.

5. Valuation of mutual fund shares in

decedent's estate.s‘3 A pair of Treasury
Regulations issued in 1963 ruled that mutual
fund shares in a decedent's estate should be

valued, for estate and gift tax purposes, at
the public offering or "asked" price at the
date of death, rather than at the redemption
or "bid" price. The validity of the regu-
lations was tested in the Tax Court, four
courts of appeals, and a district court in

yet a fifth circuit. The first two circuits
to pass upon the issue held the regulations
to be valid, and the Supreme Court denied
certiorari in one of the cases. Thereafter,
two other circuits held the regulations invalid,
and the Supreme Court "granted the Government
petition for certiorari . . . because of

the conflict among the circuits." Ten

years after the regulations had been promul-
gated, the Supreme Court held that they were
not valid, and that mutual fund shares should
be valued for estate tax purposes at the
redemption price. In the interim, as Erwin

33See discussion in Appendix at A-24
through A-26.
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Griswold put it, “thousands of cases [were]
held in abeyance, and much bootless adminis-—
trative conference and litigation .

engendered."

6. Priority of payment for withholding
taxes under Bankruptcy Act.34 Section 64(a)
of the Bankruptcy Act governs the priorities
to be accorded the debts of a bankrupt. The
issue is the priority to be given to with-
holding taxes on pre-~bankruptcy wage claims.
against a bankrupt employer. "The choice
lies between the first priority (costs and
expenses of administration), . . . the second
priority (wages and commissions, limited as
the statute specifies), . . . the fourth
priority ('taxes which became legally due
and owing by the bankrupt'), . . . and no
priority at all." In 1947 the Eighth Circuit
held that withholding taxes were to be given

first priority. In the succeeding years the
issue arose in at least three other circuits,
with one following the Eighth in holding that
the taxes were entitled to first priority,

one holding for the second priority, and one
holding for the fourth priority. In 1974

the Supreme Court granted certiorari, "pri-
marily because the circuits [ were] in disarray"
on the issue, and held that the taxes were
entitled to second priority. Thus the issue

34See discussion in Appendix at A-26
through A-27.
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was settled —— after more than 25 years of The decision of the Tax Court

world shaking importance,

have arisen.
clearly not worthy of the

s in Chartier Real Estate Co.,

appellate litigation. 52 T.C. 246, was rendered in

We should ponder seriously the cost to 1969, more than five years ago.

. ow. technical It was affirmed hy the First

litigants and courts when narrow, Circuit in 428 F.2d 474 on

questions take six to ten years for resolu- May 29, 1970. It will, in all

. a1 ider alterna- likelihood, be a full five

tion. We should certainly cons years after that date before i

tives to present patterns when the period the matter can te decided by i

. the Supreme Court —- and it i

is two to four times that long. still is not worthy of the :

Another recent example concerns the tax time and energy of the Supreme ‘

L bliged to dis— Court. All in all, I think it

treatment of insiders who are oblig is a pgor way to Tun a rail- :

gorge shortswing profits realized in viola- road. |

tion of the Securities and Exchange Act of The American Bar Association House of .

1934.35 Specifically, the question concerns Delegates, in a February 1974 resolution :

the deductibility of such payments as ordinary calling for creation of a new national court, ;

and necessary business expenses. Five years recognized the problem and pointed to the ;

have passed; three circuits have spoken; and need for "prompt resolution of legal issues ;

the issue is not yet determined. of national concern which the Supreme Court ;

A further example is provided by a 6 lacks the time to deal with." As we have

recent case on net operating loss carrybacks, already emphasized, the need is not limited E

characterized by Griswold in the following to situations of actual conflict. Issues %

ferms ' may become pressing, and require national ;

This is another case of 1o answers long before circuit disagreements :
time of the Supreme Court. Scime have attempted to identify the kinds E
Yet, it is a recurring of issues which particularly deserve early )
question, and is one which o T ) ]

should be settled quickly decision on a national basis. There is need,

on a national basis. one jurist wrote the Commission, "to provide

an early authoritative national ruling on

355ee discussion in Appendix at A-32
through A_°4'_ _ . dix at A-143 ' 37Griswold's prediction has been proved
See discussion in Appendix a correct. Certiorari was granted, 95 S.Ct. 1443
through A-145. (1975) and the case will be heard late in
1975 or early in 1976.
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matters that will affect nationwide plan-
ning of resources —— by government
agencies, private institutions or both." A
possible example was provided by attorneys
for the Environmental Protection Agency who
were interviewed by Professors David P.
Currie of the University of Chicago, and
Frank T.Goodman of the University of Penn-
sylvania in connection with a study author-
ized by the Commission. The attorneys
expressed concern about the uncertainty
engendered by conflicting court of appeals
decisions on the basic procedures the
agency must follow in passing upon state
implementation plans.

The problems under consideration can be
attributed in part to the litigation poli-
cies of the United States Government. Profes-
sor Paul Carrington of the University of
Michigan, who conducted an empirical study
of appeals by the United States in civil
cases, described the views of the Government
concerning what is, and what is not, an
authoritative ruling. He wrote:38

The United States does not
regard a decision of the
United States Court of Appeals
as authoritative in the tra-
ditional common law sense. It

3SCarrington, United States Appeals in
Civil Cases: A Field and Statistical Study,
11 Hous 1. Rev. 1101 (1974).
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is quite prepared to continue

to litigate in other circuits

a question that has been
resolved in only one; even in
the same circuit, the United
States may be willing to reliti-
gate an issue if minor factual
distinctions can be made between
the pending matter and the pre-
ceeding decision. It appears

to be the house rule of the
Justice Department that three
unanimous Courts of Appeals
decisions are sufficient to
establish authoritatively that

a government position is wrong.

It should be observed that under the Jus-
tice Department's house rule three adverse
rulings by courts of appeals do not necessarily
suffice to constitute an authoritative ruling
in which the Department will acquiesce. The
rule as stated requires unanimity on the part
of each panel. Obviously, a conflict may
never develop and yet the repetitive litiga-
tion will continue.

A particularly striking example is
a recent case in which the NLRB lost sucz-
cessively in five circuits, only to succeed,
at long last, in creating a conflict on the
sixth try.sg That the sequence may be repeated
in reverse when private parties litigate and
relitigate in the hope of finding a hospitable
forum compounds rather than mitigates the loss
involved.

Some witnesses before the Commission

09See discussion in Appendix at A-147
through A-148. :
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urged that this problem be dealt with by
limiting the Government's right to reliti-
gate an issue after a certain number of
defeats. The Commission concluded, however,
that it would not be wise to recommend that
the Government be penalized for not seeking,
or not obtaining, a definitive decision
when the appellate system lacks the capacity
to provide it. The solution is rather to
increase the capacity, and this, in our
view, requires a new court.

Reference has already been made to the
surveys of private practitioners and govern-
ment general counsels. We do not propose to
recapitulate or to condense all of the
material in the Appendix. However, several
responses to the questions put by our consult-
ants merit mention. A Los Angeles practi-
tioner, commenting on a conflict between a
Second Circuit decision on the one hand and
the view of the Tax Court on the other,
observes:

The result is that a routine,
garden-variety business trans-
action, the incorporation of
a cash basis business, 1s
plagued by significant tax
uncertainties.

A second respondent, this one from Wash-
ington, D. C., comments on the problem
created when competing firms in a single
industry receive different tax treatment

because they are situated in different circuits:
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Because our practice involves
representation of a number of
clients in the same industry,

we frequently feel it is unfair
where similarly situated cli-
ents receive different treat-
ment because the court of appeals
in their Circuit is not inclined
to follow the decision or line

of reasoning of another Circuit.
This is particularly bothersome
on "industry" types of issues
because the same set of facts

and circumstances generally sur-
round the legal issue when it
applies to a whole industry
resulting in unfairness, unnec-
essary and costly litigation,

and a certain amount of disrespect
of the courts.

The Judge Advocate General of the Air
Force commented as follows:

Insofar as the effect of
inter-circuit conflict on the
efficiency of the agency, it
can be stated that a signi-
ficant adverse impact on the
administration of military
justice is evident in those
circuits in which pre-court-
martial intervention by a
Federal Court is permitted.
We have also encountered dif-
ficulties in the administra-
tion of the conscientious
objector program as a result of
inter-circuit conflict.

For the Navy, the Judge Advocate General
reported:

« « « The existence of inter-
circuit conflict has affected
the Department of the Navy's
operation, e.g., in certain
circuits it has been decreed
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that Reserves have a right to
wear wigs during active-duty
training, whereas other circuits
have said they have no such
right; also, the right to mili-
tary lawyer counsel at a summary
court-martial has been at vari-
mwewﬁmnrmeswmmlcmmﬁw.
These conflicting holdings have
caused variances in Navy opera-—
tions from circuit to circuit.

The Bureau of Alcohol, Tobacco and Firearms

reported:

A conflict in the circuits
prevents the uniform and con-
sistent administration of the
laws which the Bureau is charged
with enforcing. For example,
the Ninth Circuit in United
States v. Hoctor, 487 F.2d 270
{9th Cir. 1973), held that a
defendant who had pleaded
guilty to a felony and subse-
quently had his conviction
expunged pursuant to Washing—
ton law was not a person under
disabilities under 18 U.S.C. §
842 (i), (transporting or
receiving explesives in inter-
state or foreign commerce,
after having been convicted of
a felony). It is the Bureau's
position that the Federal
statutes in their relief and pardon
provisions contain the exclusive
method by which Congress intended
Federal firearms and explosives
disabilities to be removed.
Thus, we do not issue licenses
or permits to persons who have
been convicted of felonies under
the firearms and explosives
statutes (such persons not enti-
tled to licenses OIr permits under
these laws) who have had their

62

H
ek

gonyict%ons expunged. The issue

is in litigation in District

Coufts o£ two other circuits and

we hope to have the issue ultimatel
decided by the Supreme Court. v

The responses quoted are not selected
as typical; the present system could hardly
remain viable for long if problems as serious
as these permeated all the agencies or per-
vaded every aspect of private practice.

They do, however, reflect deficiencies which
we view as both serious and remediable. They
underlie our conclusion that a need for addi-
tional national appellate capacity has been
demonstrated and that, consistent with the
mandate of the Congress, we should recommend
a change in structure to meet that need.

Specialized Courts

Some have suggested that the lack of
capacity to declare the national law should
be remedied by the creation of specialized
courts, specifically a court of tax appeals
and a court of patent appeals.40 The

40
Specialized courts and a Natio
nal Co
o{dAgpeals are not mutually exclusive. As ng—
ﬁu . Alexander,_Commissioner of Internal Reve-
e, and Meade Whitaker, Chief Counsel, Internal

Revenue, wrot issi
Reve s e the Commission, expressi ir
individual views: ) exprossing thelr

We do not mean to infer
advocacy of a National Court 2% %gi
Appeals that the proposed National
Court of Appeals would not pe needed
or that it should not have the same
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suggestions are, of course, familiar: pro-
posals for a court of tax appeals and for

a court of patent appeals have been raised
periodically at least for the past twenty-
five years. More recently there have also
been proposals for a court of administra-
tive appeals, a court of environmental
appeals and what would basically be a court
of criminal appeals. The debate over the
desirability of such courts has spawned a
rich literature, focusing on the special
needs of che respective specialties on the
one hand, and, on the other, on bLroader
concerns with the factors which make for
the highest quality of appellate'adjudica—
tion.

After extensive discussion the Commis-—
sion has concluded that, on balance, spe-
cialized courts would not be a desirable
solution either to the problems of the
national law or, as noted elsewhere, to the
problems of regional court caseloads.

Our conclusion rests in part on the
disadvantages which we perceive as inherent
in the creation and operation of specialized
courts. A number of the witnesses testifying

4Ojurisdiction over cases
decided by the specialist court
as over any other appellate court.
To the contrary, there is a place
for both in our judicial system.
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before the Commission have echoed the views
of Simon Rifkind, first presented in an oft-
cited 1951 article, that the quality of
decision-making would suffer as the special-
ized judges become subject to "tunnelbvision,“
seeing the cases in a narrow perspective
without the insights stemming from broad
exposure to legal problems in a variety of
fields. Much the same point was made by the
Chairman of the Section of Taxation of the
American Bar Association, in testimony before
the Commission opposing a proposal for a spe-
cialized tax court of appeals:

Tax cases are difficult and time
consuming for generalist judges;
yet those judges do bring a ’
judgment and experience which
produce decisions that integrate
gggtgevelopment of tax law with

. mporaneous legal deve
Without this leavening, T Taete:
might become even more esoteric
and arbitrary than it sometimes
appears to many to be.

Other objections to specialized courts
also have force. Judges of a specialized -
court, given their continued exposure to and
great expertise in a single field of law,
might impose their own views of policy even
where the scope of review under the applica-
ble law is supposed to be more limited.
Vesting exclusive jurisdiction over a class
of cases in one court might reduce the incen-
tive, now fostered by the possibility that
another court will pass on the same issue,
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to produce a thorough and persuasive opin-
tone i articulation and support of a deci-
~1ton. Furthermore. giving a national court
exelusive jurisdiction over appeals in a
rategory of cases now heard by the circuit
court« would tend to dilute or e.iminate
regional influence in the decision of those
ca-es. Our nation is not yet so homogenous
vhat the diversity of our peoples cannot he
reflected to some advantage in the decisions
ol the regional courts. Excluding thesce
tourts from consideration of particular
caltepgories of cases would also contract the
breadth of experience and knowledge which
the carecuit judges would bring to hear on
other cases; the advantages of decision-
mah g by generalist judges diminish as the

pdpes' exposure 1o varied areas of the law
ta lessened.  Fipally, concern has been
expressed ashout the quality of appointments
to it specialized court, not only because of
the perceived difficulties in finding truly
abile individuals who will be willing to serve,
but al=o due to the fear that because the
entire appeintment process would operate at
a low level of visibility, particular seats
or indeed the court as a whole may be "cap-
tured” by special interest groups.

In analyzing the advantages and disad-
vantages of specialized tribunals, the Com—
mission ginve particular attention to the
proposal Tor centralizing in a single national

tribunal appellate review of decisions involv—
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ing patent related issues. The problem of
forum shopping in this area has already
been described. The Court of Customs and
Patent Appeals is presently current in its
docket and, if additional judgeships were
added to the existing five, would offer
additional capacity for decision of patent
appeals on a national basis.

Nevertheless, substantial objections to
the proposal were presented. A survey of
the patent bar by the Commission's consult-
ants, Professor James Gambrell and Donald R.

Dunner, Esq., demonstrated that the practitioners
themselves are sharply divided on the issue.
The Commission also heard testimony expressing
the strong preference of a majority of the
Judges of the Court of Appeals for the Seventh
Circuit for retaining appellate jurisdictién
over patent cases in the circuit courts. Thisg
view was particularly noteworthy, coming as

it did from the circuit with the heaviest
patent caseload.

Under all these circumstances, the Com-
migsion concluded not to recommend diverting
patent appeals from the generalized circuit
courts to a special court of patent appeals.
As is more fully developed in another sec—
tion of this report, the proposed National
Court of Appeals, if implemented, is
expected to increase the national capacity
for appropriate monitoring of patent deci-
sions in the circuits, and thereby to reduce
the forum shopping which, in light of perceived
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attitudinal differences among the various
circuits, today characterizes the patent
field.

Quite apart from the undesirable conse~
quences of creating specialized tribunals,
however, the Commission's studies show that
the problem of inadequate appellate capa-
¢ity is not limited to one or two areas of
the law. For instance, of 90 direct con-
flicts studied by Professor Feeney, only
three were on issuves of tax law and three
in the areca of patents. It may well be
that the relative rarity of tax and patent
cases in Professor Feeney's study is a
function of the phenomenon already dis-
cussed: the low probability of review on
the merits deters lawyers from filing peti-
tions for certiorari. Whatever the extent
of the problem in the areas of tax and pat-

ents, however, there certainly exists a seri-

ous problem of lack of capacity for defini-
tive adjudication of issues of national law
in other areas of the law, as the wide range
of subject matter in the illustrative cases
of Section I of Appendix B demonstrates.

In short, we reject the creation of
specialized courts as an alternative to the
National Court of Appeals, not only because
of the disadvantages inherent in specialized
courts, but also because this alternative
would be unequal to the task of meeting the
demonstrated need.
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STRUCTURE

To meet the needs that have been demon-
strated to exist and those that can be antici-
pated in the foreseeable future, the Commis-
sion proposes that Congress create a new tri-
bunal, to be called the National Court of
Appeals. Decisions of the National Court would
be precedents of nationwide effect, unless
modified or overruled by the United States
Supreme Court, kinding upon the district
courts, the regional courts of appeals, and
the state courts on questions of federal law.

The National Court would consist of seven

‘Article IIT judges appointed by the President,

subject to confirmation by the Senate, and -
holding office during good behavior. It would
sit only en banc.

The court would have its headquarters and
keep its records in Washington, D.C. Ordi-
narily its hearings would be in Washington, but
it would be authorized to sit elsewhere in the
country at its discretion.

We have considered a wide variety of
alternative proposals for selection and tenure
of the judges, but we have concluded that on
balance it would be unwise to depart from the
procedure utilized for the appointment both

of Supreme Court Justices and of court of

appeals judges. The function of the court is
such as to require continuity and stability
in its membership and a process of selection
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designed to achieve the highest level of
quality in its incumbents.

It is imperative, of course, to have a
diversity of background and viewpoint both
in the initial membership of the court and
in later appointments, and there are spe-
cial problems in establishing a new tribunal
with the full complement to be appointed at
one time. We are confident, however, that
the President, the Se¢nate, and the organized
bar will act responsibly and in accordance
with their institutional obligations to
assure a bench which is both diverse and of
high quality. It would, of course, be
entirely appropriate and indeed desirable
if the new court could draw upon the exper-
ience of sitting federal judges, especially
in the initial period of its work. Thus,
both the appointing authority, the Executive,
and the confirming authority, the Senate, may
well wish to place particular weight on such
experience in considering the first appoint-
ments to the new court. Some of us would
provide this much in the enabling legisla-
tion. A substantial- majority, however, would
not want formally to restrict the selection
process so as to preclude the appointment of
highly qualified persons from whatever branch
of the profession they may come.

Temporary service on a rotating basis by

federal appellate judges sitting on assignment
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from their respective courts weould, in the
Commission's view, be even more undesira-
ble. A court so composed would lack the
stability and continuity that are essential
to the development of national law. More-
over, the judges of the National Court ought
not to be put in a position of reviewing the
judgments of colleagues on a court on which
they would retain membership and to which
they would return. We note, too, the dif-
ficulty of devising a satisfactory process
for selecting the judges to be assigned.
Finally, should the rotation be relatively
rapid, the circuits would be asked to bear
the burden of vacancies and other deterrents
to the smooth functioning of those courts.
The Commission has carefully considered
the suggestion that the National Court of
Appeals be established initially as a tempor-
ary, frankly experimental, tribunal. In one
sense any legislatively-created court is
temporary; it exists subject to the pleasure
of Congress. If the need for the new court
proves ephemeral, or if the experience proves
otherwise disappointing, Congress has power
under Article III to abolish the tribunal and
designate its judges for service elsewhere
in the judicial system, as was done with
the Commerce Court. Moreover, as developed
in another section of the report, we recog-
nize the utility of a continuing commission
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charged with systematic review of the federal
judicial system and obligated to report to
the Congress. The issue, then, is whether the
legislation establishing the court should pro-
vide for a specified term. In our judgment

the new court would be significantly handicapped

in performing its important function if its
decisions lacked the authority and credibility
of an independent tribunal, the position of
which was secured by a permanent charter. To
bring the National Court into existence under
sentence of death or dismemberment, however
conditional, would unnecessarily weaken the
court's prospects for gaining the confidence
of other courts, of the bar, and of the coun-
try at large.

JURISDICTION

The court's jurisdiction has simplicity
as its keynote. Cases could be brought to it
under either of two heads of appellate juris-
diction:

First, a "reference jurisdic-
tion," under which the Supreme
Court could refer to the
National Court any case within
its appellate jurisdiction.

Second, a "“transfer jurisdic-
tion," under which the regi-
onal courts of appeals could
transfer cases that would
otherwise be heard by those
courts.

The Commission believes that the legis-
lation creating the new court need not and
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should not spell out detailed procedures or
‘'standards for the reference and transfer
jurisdictions. Rather, the operation of the
National Court of Appeals should be governed
by rules of court that would make it possible
to accommodate to changing circumstances, to
respond to newly perceived needs, and above
all to benefit from the lessons of experience.

Reference Jurisdiction

The essence of our proposal is that the
Supreme Court be empowered to refer any case
within its appellate jurisdiction to the
National Court of Appeals. The Court could
refer as many cases as it chose —-- hundreds
or even thousands; the National Court would
then select those cases which it weuld de-
cide on the merits, and decline review in
the others. The Supreme Court would also
have the authority to designate any case as
requiring disposition on the merits by the
National Court. The reference power would
extend to any case before the Supreme Court
on petition for certiorari or on jurisdic-
tional statement; we specifically intend to
include cases from the highest state courts,
as well as appeals from the decisions of
thiree-judge courts over which the Supreme
Court now has obligatory jurisdiction. In
cases within the obligatory jurisdiction,
however, referrals would always be for
decision on the merits.*

Thus, with respect to any case before
it 'on petition for certiorari, the Supreme
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Court would be authorized to take any one
of four actions:

(1) to retain the case and render a
decision on the merits;

(2) to deny certiorari without more,
thus terminating the litigation;

(3) +to deny certiorari and refer the
case to the National Court of
Appeals for that court to decide
on the merits;

(4) to deny certiorari and refer the
case to the National Court, giving
that court discretion either to
decide the case on the merits, or
to deny review and thus terminate
the litigation.

With respect to any case before it on
appeal, the Supreme Court could take either
of two actions:

(1) to retain the case and render a

decision on the merits; or

(2) to refer the case to the National
Court for decision on the merits.

The Commission would not presume to
instruct the Supreme Court on the procedures
and standards that should govern'the exercise
of the reference jurisdiction. Rather, we
envision a process of rule-making, with the
Supreme Court benefiting from the recommenda-
tions of an advisory committee, as was done
at the time of the substantial revision of

-7l

the Court's rules in 1952. However, the Com-
mission has recognized the importance of
assuring that the availability of the refer-
ence option and its exercise in particular
cases do not impose an undué burden on the
Court.

Implicit in our recommendation, described
above, is the premise that the rules for the.
grant or denial of certiorari.would remain as
they are. Given that premise, the Supreme
Court could exercise the reference power in
a number of ways. It could, for instance,
refer all cases in which certiorari had been
denied; or it could refer all such cases
except those which were clearly without merit.
It could refer all cases in particular cate-
gories in which certiorari had been denied.
It could choose to refer only individual
cases; or it could refer all cases in some
categories along with selected individual
cases, always assuming that certiorari had
been denied. .

Regardless of the approach taken, the
Court would be free not to refer any case
in which the Court determined that a nation-
ally—bihding decision should not be made at
that time. This would allow for continuing
"percolation through the circuits" where this
process is considered desirable. It would
also allow for complete discretion on the
part of the Supreme Court in choosing appro-
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priate cases in which to adjudicate important

issues.

This system of open-ended reference
would impose no undue burden on the Supreme
Court. Indeed, its net effect, as Mr. Jus-
tice White has pointed out, would be to pro-
vide relief to the Court.

Both from the perspective of the Supreme
Court and from the perspective of the National
Court, open-ended reference will strengthen
the ability of the judicial system to maintain
a stable, coherent national law. We share
the view of Mr. Justice White that

the proposed new court would not
only permit the decision of a

good many cases that are not now
being decided at all by this

Court, but would also (1) permit
plenary consideration in selected
cases which are within our com-
pulsory appellate jurisdiction

but which are presently bein
summarily disposed of here; %2)
permit this Court to decline

full consideration of and refer

to the new court a substantial
number of cases the issues in which
are not unusually important or
complex but which are now reviewed
here because of existing con-
flicts among the circuits or

among the federal and state

courts; (3) enable this Court,

if it was so minded, to reduce the
total number of cases in which it
now hears oral arguments and

writes full opinions, perhaps to
the yearly average of approximately
100 that obtained for 15 years prior
to the 1970 Term; and (4) present
the opportunity for this Court to
review some cases that it would
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not now otherwise hear because
of docket pressures.

In sum, as Mr. Justice Powell states,
"the availability of a National Court of
Appeals could present constructive options
to this Court that are not presently avail-
able."

From the standpoint of the national
law, the open-ended reference procedure
would be most valuable in areas of the law
-~ notably tax and patents -- where the
need for more appellate supervision is
widely acknowledged, yet which do not and
probably should not command extensive atten—
tion from the Supreme Court. The National
Court would have the responsibility of
selecting those cases in which decisions

could add usefully to the body of national
law.

Trangfer Jurisdiction

In certain kinds of cases it will be
highly desirable to obtain a nationally
binding decision at the first level of
appellate review., A majority of the Com-
mission believes that when this situation
obtains, it should be possible to invoke
the jurisdiction of the National Court of
Appeals without requiring a decision on
the merits by one of the regional courts
of appeals. The transfer procedure is
designed to serve this purpose. It may
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well be that relatively few cases would be
transferred, at least in the early years

of the National Court; but the Commission
believes that as long as the transfer pro-
cedure can be made to operate swiftly and
efficiently —— as we believe it can -- it
should be made available for utilization

in those situations where it would be bene-
ficial.

The transfer jurisdiction would oper-
ate as follows: If a case filed in a court
of appeals, the Court of Claims or the Court
of Customs and Patent Appeals41 is one in
which an immediate decision by the National
Court of Appeals is in the public interest,
it could be transferred to the National
Court provided it falls within one of the
following categories:

(1) The case turns on a rule of fed-
eral law and federal courts have
reached inconsistent conclusions
with respect to it; or

(2) The case turns on a rule of fed-

41The provision for transfer would apply
to any case that might be heard by a court of
appeals ‘or by the Court of Claims or the
Couri of Customs and Patent Appeals) -- appeals
from reviewable decisions of district courts,
petitions for review of administrative agency
orders, applications for enforcement of agency
orders, and original proceedings, including,
for example, petitions for mandamus.
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eral law applicable to a recurring
factual situation, and a showing
is made that the advantages of &
prompt and definitive determina-
tion of that rule by the National
Court of Appeals outweigh any
potential disadvantages of trans-
fer; or

(3) The case turns on a rule of fed-

eral law which has theretofore bheen
announced by the National Court of
Appeals, and there is a substantial
question about the proper interpre-
tation or application of that rule
in the pending case.

The National Court would be empowered to
decline to accept the transfer of any case,
either for reasons having to do with the
nature of the case itself or for reasons of
docket control.

Under our plan, decisions of the regional
courts of appeals granting or denying motions
for transfer, and decisions by the National
Court accepting or rejecting cases, would not
be reviewable under any circumstances, by
extraordinary writ or otherwise. We intend by
this provision to preclude wasteful and unnec-
essary litigation either over "jurisdiction"
or over the exercise of discretion. The Com-
mission expects, however, that rules would be
promulgated that would serve both to guide
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the regional courts in passing upon trans-
fer motions and to govern the National Court
in the exercise of discretion in accepting or
rejecting cases after transfer. Such rules
would be promulgated in the manner now pro-
vided in 28 U.S.C. §2072. 1In conform-

ity with the normal practice, they would be
drafted with the aid of an advisory committee
which should include members of the bar and
judges of the regional courts of appeals.

A case would be transferred only if it
satisfies one or more of three criteria
iisted above, and even then only if an imme-
diate decision by the National Court would
be in the public interest.

Two examples of transfer cases may serve
to illustrate the utility of this head of
jurisdiction.

(1) Suppose that a case turns on a
narrow technical question of tax
law on which two circuits are
already in conflict. No decision
by yet a third circuit court can
resolve the issue on a national
basis. It would save time and
expense in the long run if the
court of appeals were relieved of
the burden of decision and the
case promptly transferred to the
National Court.

(2) 1In a case involving regulations
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promulgated under one of the stat-
utes concerned with protecting the
environment, the record may be

long and complex; the issue may be
one which in the interest of effi-
cient allocation of national resources
should be promptly resolved on a
national basis; and the plaintiff
may be a public-interest organization
with a national constituency.

Unless the case involves broad policy
questions which only the Supreme
Cour! should resolve definitively,
prompt transfer would both relieve
the regianal court of appeals and
serve the national interest without
placing any additional burdens on

the litigants.

In passing upon transfer motions, the
regional courts would be expected to give
appropriate weight to the need for allowing
difficult issues to mature, and to take account
of the bhenefits to be gained from allowing the
lower courts to consider a variety of
approaches to difficult legal problems before
a nationally binding decision is reached.

At some point, however, the benefits of fur-
ther "percolation" become marginal, and will

be outweighed by the desirability of putting

an end to repetitive litigation and uncertainty.
Moreover, there will be occasions when the
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efficient, even-handed operation of a gov-
ernmental program will call for definitive
adjudication, especially of procedural
issues, early in the life of a statute or
regulation.

Of course, the regional courts should
give due consideration to the interests of
the parties. Unless the public interest is
compedling, transfers should not be granted
where the result would be substantially to
delay the disposition of the case or to
increase the cost to the litigants.

Details of the Transfer Procedure

The Commission is confident that the
transfer mechanism can be made operational
through a variety of procedures that would
be both effective and efficient. The
national interest would be well served, at
least initially, if transfers were ordered
only in cases readily identified as appro-
priate and, in addition, in those complex
cases, otherwise appropriate, where trans-
fer would permit a substantial saving of
time to the regional court. Neither is it
critical if the regional courts err on the
side of either under- or over-utilization
of transfer, provided that in the latter
case the National Court is not put in the
position of having to send back any signifi-
cant number of cases.

In short, what is crucial is that the
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motion practice occasioned by transfer
requests not consume any substantial amount
of judge time; that it not delay signifi-
cantly the disposition of individual cases;
and that it not require elaborate adminis-
tration or "overhead'". Achieving efficiency
and dispatch in the process is far more
important than precision in the application
of the criteria. Indeed, a wide range of
discretion can bz tolerated in the operation
of the transfer process without threatening
the success of the new court, but extensive
new burdens upon the judges or the litigants
cannot.

We have referred to the use of the rule-
making process to define the procedures for
transfer. While the rules should be promul-
gated at the national level, they should
allow for variations among the circuits to
reflect local conditions. However, the deci-
sion as to what matters should be regulated
atthe circuit level is one that should be
made on a national basis.

In light of these considerations, we
suggest the following as procedures which
appear to be especially promising and should
be considered by the rule-making authorities.

1. Initiative for transfers. In the

ordinary course, the initiative for transfer
would come from one of the parties, although
the court of appeals would be empowered to

transfer on its own motion.
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To request a transfer, the litigant
would file a motion, accompanied by a brief
memorandum indicating why the case meets the
criteria for transfer to the National Court
set forth in the rules. This memorandum
would include a concise statement of the
issue believed to be appropriate for decision
by the National Court; citations to earlier
cases or pending proceedings raising the same
issue; and a brief explanation of any circum-
stances tending to show that the issue is a
recurring one ripe for resolution in the par-
ticular case. In many cases this will be
sufficient to allow the court to act on the
request for transfer.

In testimony before the Commission it
was pointed out that the district courts can
play an important role in identifying cases
appropriate for transfer. When it appears to
the district court that a case falls within
one or more of the criteria for transfer, the
Judge could so indicate in a brief statement
that would be included in the order from
which an appeal would be taken.

2. Timing of transfers. A regional
court of appeals would be empowered to trans-—
fer a case to the National Court at any time
as long as the case remains within its juris-
diction. However, the further a case has
progressed in the regional court, the stronger
the showing that would have to be made to jus-
tify a transfer.
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The question of timing is of course
related to the kind of case involved. With
complex cases that have large records (for
example, many environmental cases and anti-
trust cases no longer appealable to the
Supreme Court), the effort required to
identify an issue appropriate for the
National Court is likely to be small com-
pared with the total amount of work that
the regional court would have to put into
the case to decide it on the merits. Thus,
the regional court may find it desirable to
transfer such a case at a later time than would
ordinarily be appropriate, and the judges
of that court may indeed achieve a substantial
saving of time by doing so.

3. Authority to transfer. The Commis-

sion recommends that the procedures to be
followed by the court in passing upon trans-
fer motions and effecting sua sponte trans- *
fers be fashioned on an individual basis by ‘
the several courts of appeals. Of course, ;
the procedures should be designed to mini-
mize both the burdens on the judges and the
delay for the litigants. In the ordinary
case the transfer decision might well be
lodged with a panel of the court -- for exam-
ple, the court's regular motion panel, or,

in those circuits which screen cases, a
screening panel. Some circuits may choose
to follow the procedures now utilized in
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deciding whether to grant en banc considera-
tion, As noted above, the court ordinarily
would not have full briefs; however, the
parties' memoranda, perhaps supplemented by

a statement from the trial judge, should
provide adequate information on which to make
the decision, whether the responsibility be
assigned to all of the active judges or to a
lesser number.

4, Transfer in lieu of en banc rehearing.

The Commission suggests that the rules permit
the regional courts to transfer a case to

the National Court in lieu of en banc rehear-
ing following a decision by a panel of the
regional court. In some instances the appro-
priateness of a transfer to the National
Court will become clear only after the panel
ha., rendered its decision, as, for example,
when the decision creates a clear conflict

or when a litigant learns that one or more
cases raising the same issue are pending in
other circuits. In such a situation, the losing
party should be able to request transfer as
an alternative to en banc rehearing, and,
where a petition for rehearing is filed,
other parties should be able to suggest
transfer instead. The regional court should
then have the power to transfer the case to
the National Court. Three levels of review
might result from such a procedure (panel,
National Court, Supreme Court), but such
might be the case without transfer (panel, en
banc, Supreme Court, and immediate disposi-
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tion by the National Court could afford a
nationwide precedent which an en banc deci-
sion by any regional court could not.

We emphasize, however, that transfer
in lieu of en banc rehearing should be at
the discretion of the regional court.
Rehearings are often granted in cases which
would not benappropriate for transfer -—-
for example, when a majority of the active
circuit judges believe that the panel
wrongly decided a question of importance,
when the court takes a case en banc in the
exercise of its supervisory powers over the
district courts within the circuit, or when
there is need to clarify the law of the cir-
cuit. Moreover, a regional court may wish,
by sitting en banc, to resolve an issue for
itself well before the issue is ripe for a
decision that will be binding throughout the
country.

SUPREME COURT REVIEW

We contemplate that any case decided by
the National Court, whether transferred by
a regional court of appeals or referred by
the Supreme Court, would be subject to
review by the Supreme Court upon petition

42

for certiorari. Access to the Supreme

42We recommend that the Supreme Court's
existing power to grant certiorari before
Judgment in cases gending in the courts of
appeals, 28 U.S.C. 31254(1), be made
applicable to cases pending in the National
Court of Appeals.
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Court would not be cut off in any individual
case or class of cases.

We anticipate, however, that few deci-
sions of the National Court in cases which
came to it from the Supreme Court would in
fact be reviewed thereafter by the Supreme
Court. To avoid prolonging the appellate
process any more than absolutely necessary,
the Commission recommends that in such
cases the Supreme Court give expedited con-
sideration to requests for review of the
National Court decision, and that such
requests take the form of brief statements
of the reasons why the Supreme Court should
now hear a case it has already once decided
not to review.

CONCLUSION

The proposed National Court of Appeals
would be able to decide at least 150 cases
on the merits each year, thus doubling the

national appellate capacity. Its work would
be important and varied, and the opportunity

to serve on it could be expected to attract
individuals of the highest quality. The
virtues of the existing system would not

be compromised. The appellate process
would not be unduly prolonged. There would
not be, save in the rarest instance, four
tiers of courts. There would be no occa-
sion for litigation over jurisdiction.
There would be no interference with the
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powers of the Supreme Court, although the
Justices of that Court would be given an

added discretion which can be expected to
lighten their burdens.

The new court would be empowered to
resolve conflicts among the circuits; but
its functions would not be limited to con-
flict resolution alone: it could provide
authoritative determinations of recurring
issues before a conflict had ever arisen.
The cost of litigation, measured in time or
money, would be reduced overall as national
issues were given expedited resolution and
the incidence of purposeless relitigation
was lessened. The effect of the new court
should be to bring greater clarity and
stability to the national law, with less
delay than is often possible today.
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TIT. INTERNAL PROCEDURES OF THE
SEVERAL COURTS OF APPEALS

Change in the procedures of the federal

courts of appeals has come at a rapid pace
in recent years, and continuing change ap-
pears to be inevitable. To say this much
is neither to praise nor to condemn, but
rather to recognize that what might once
have been considered basic ingredients of
the appellate process —-— oral argument,
written opinions, a conference of the
judges -- are absent in great numbers

of cases. For example, in several cir-
cuits one-half of all appeals are being
decided without any oral argument. In

at least one circuit, less than ten per-
cent were afforded the half-hour per side
contemplated as the norm by the Federal
Rules of Appellate Procedure. The trend
is national. Over the last half-decade,
the number of cases terminated in all
circuits increased at a rate more than
four times as great as the increase in
hearings.

Opinion writing practices have
changed no less dramatically. A signed
opinion is no longer the norm, even for
cases decided after hearing or submis-
sion. In the Third Circuit in the last
fiscal year only 30 percent of the de-
cisions in such cases were explained
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in signed opinions. Other courts follow
similar patterns. Of greater signifi-
cance is the extent to which decisions
are rendered without any indication of
the reasoning impelling the result. In
the Fifth Circuit, Local Rule 21, a re-
latively recent innovation, provides

the judge with a form opinion, appropri-
ate for use without variation or modifi-
cation. It reads, in its entirety,
"Affirmed [Enforced]. See Local

Rule 21." Hundreds of opinions during
fiscal 1974 contained no more, save for
citation of an opinion announcing the
rule and explaining its purpose.

Where the judges have been less
disposed to initiate new procedures in
the face of overwhelming caseloads,
change has taken a different form, one
which is perhaps far more traumatic in
its impact on the litigants than ex-
pedited procedures: years of delay on
the appellate level alone. That much
was clearly demonstrated at the Com-
mission's hearings in the Ninth Circuit
and, again, in various submissions
since that time. In short, the pat-
terns of the past are gone, not to
return, and those of the present offer
no promise of permanence. Faced with
these realities, the Commission has
pursued its Congressional mandate to
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study the internal procedures of the courts
of appeals and to make recommendations for
change. Several recommendations, closely
related toone another, are discussed in
this section. They concern openness,
accountability and flexibility in the for-
mulation of circuit court procedures, and
the establishment of minimum national
standards relating to oral argument and
written opinions.

A SURVEY OF ATTORNEY ATTITUDES

From the first, the Commission has
heard ,in testimony at its hearings and in
written submissions, the views of indi-
vidual members and organized groups of
the bar concerning oral argument and opin-
ion writing. It became apparent, however,
that if the Commission were to give sub-
stantial weight to such opinions, some
more systematic effort was needed to
assure reliability; a scientifically se-
lected representative sample was indica-
ted. In addition, there was much in the
record to suggest that attorney attitudes,
as well as appellate procedures, may vary
from circuit to circuit. For this reason,
it appeared highly desirable to compare
the judgments of attorneys in circuits
with diverse practices. Finally, it
was clear that to complete its assignment
satisfactorily, the Commission needed
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more than ultimate conclusions, whether

in support of, or in opposition to, tra-
ditional procedures. We needed to de-
termine, for instance, the specific values
which attorneys see in oral presentation
of a case, or the specific purposes to be
served by some recorded reason for a
decision.

With these considerations in mind,
the Commission enlisted the aid of the
Federal Judicial Center which, in turn,
commissioned the Bureau of Social Science
Research, Inc. to undertake an extensive
survey of attorney attitudes in three
circuits.l Three thousand question-
naires, designed to assess in detail
the respondent's views concerning the
importancz of oral argument and opinion
writing, were mailed to a sample of one
thousand attorneys of record in cases
which had been filed in each of three
circuits: the Second, Fifth, and Sixth.
After follow-up inquiries, the rate of
return in each circuit equalled or ex-
ceeded 60 percent —— a response es-
pecially noteworthy given the length
of the questiommaire and the detailed
nature of the questions, many of which
called for careful comparative evalua-

lCopies of the report of the survey
are available on request addressed to the
Federal Judicial Center, Dolley Madison House
1520 H Street ,N.W., Washington, D.C. 20005.
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tion of various procedural combinations.

It should occasion no surprise that
the respondents were emphatic in affirming
the importance of poth oral argument and
written opinions. Details of the data, and
a description of the values which the
attorneys found important and those which
they ascribed to their clients, are pro-
vided in the discussion of our recommenda~—
tions of minimum national standards. At
this juncture, however, we describe se-
veral findings of the study for the
light they shed on a number of prelimi-
nary questions: What flexibility should
be allowed individual circuits in devis-
ing their own procedures? If there are
to be local rules which vary in important
ways, how shall they be fashioned? What
process or procedure shall be utilized
to insure an appropriate role for all
who are concerned? Specifically, shall

the bar itself bhe involved in the process,
and, if so, to serve what ends?

The survey is replete with evidence
of fine distinctions which the respondents
were both able and willing to draw. There
was no demand for the preservation of tra-
ditional procedures whatever the cir-
cumstance , but rather a series of dis-
criminating choices obviously rooted in
careful analysis. Thus, one of the more
striking disclosures of the survey was
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that, despite the strong affirmation in each
circuit of the value of oral argument and
written opinions, a large percentage of the
bar recognized that when an appeal bor-

ders on frivolity as determined by the
court, denial of oral argument is ac-
ceptable, and that when issues are clear

and can be decided by reference to pre-
cedent, it is acceptable for the court to

do no more than refer to such precedent.

. The attorneys in the survey were un-
willing to sacrifice the quality of the
process to relieve court congestion or
to expedite cases. This was true in
every circuit. Denial of oral argument
for "avoidance of extreme delay" was
gnable to command the approval of a ma-
Jority in any of the three circuits.

A major finding warranted by the
survey is that differences among the
three circuits with regard to the ac-
ceptability of abbreviated procedures
when there are differences, appear to,
be related to attorneys' familiarity
with or exposure to them. Affirmance
from the bench after oral argument,
for example, is much more acceptable
to lawyers in the Second Circuit --
where it happens frequently —— than
to those in the Fifth and Sixth, where
thg practice is not common.
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This is not to say that acceptability
depends exclusively on experience: dif-
ferent conditions prevalent in different
circuits may also make appropriate in one
what would be unacceptable in another.
For example, to cut short oral argument
after the first five minutes is less ob-
jectionable in the Second Circuit, where
typically attorneys' offices are a sub-
way ride from the courthouse, than in
the Fifth Circuit, where the attorney may
have flown hundreds of miles to present
his client's argument. In short, it ap-
pears that some of the procedures in use
among the circuits reflect conditions
peculiar to each, and that acceptance
of these procedures depends in part
upon the lawyer's familiarity with them

and in part on their suitability to
the circuit.
A MECPANISH FOR CIRCUIT PROCEDURES

Testimony at the Commission's hear-
ings and the insights provided by the at-
torncy survey suggest that there is a va-
lue in permitting the several circuits to
respond independently to the needs of the
bar with solutions tailored to their own

particular problems. The Commission finds
no reason why each of the eleven courts of

appealsneed march in procedural lockstep
with each other. Rather, in areas where
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uniformity among all the circuits is not
necessary, the Commission perceives an
advantage in retaining flexibility in the
system, in allowing each circuit to func-—
Fion as a crucible of experimentation, and
in leaving to each court the freedom to
adopt or reject the experiences and pro-
cedures of another.

The thoughtful distinctions revealed
by the individual responses to the survey
suggest that the bar can play a creative
and constructive role in fashioning cir-
cuit procedures. Indeed, this discrimi-
nating approach evidenced by the respond-
ents may be more significant than their
Judgments with respect to specific pro-
cedural innovations. As has already
been noted, far from condemning expedited
procedures indiscriminately, the re-
sponding attorneys showed themselves
thoughtful and responsible in assaying
Fhe desirability of particular procedures
in particular circumstances. The survey
responses suggest, too, that attorneys
may be able to bring to the court's at-
tention considerations and values that
might otherwise be slighted in the rule-
making process. Finally, the very fact
that members of the bar have partici-
pated in the process is likely to in-
crease the acceptability of the changes
that are made.
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These two considerations —- that

all procedures in each circuit need not

be the same, and that the bar has a‘crea—
tive and constructive role to play in .
fashioning the procedures most appropri-
ate —— lead the Commission to recommend
that each circuit court of appeals- .
institute a mechanism for formulétlngt im-
plementing, monitoring and revising cir-
cuit procedures.

To operate effectively, such a pro-
gram should in our view include three
essential elements: publication of the
court's internal operating procedures;
notice-and—-comment rule-making as the
normal instrument of procedural change;
and creation of an advisory committee
to provide input from the bar and others
who may be affected by procedural change.

The Commission believes that the
institution in the several circuits ?f
such a rule-making mechanism, operating
in the manner described, would have a
number of significant advantages. Pre-~
liminarily, it should be noted that’the

idea is premised in part upon a genera%
principle of accountability. The C?mmls~
sion believes that the manner in which
the tederal judiciary operates need not
and ought not be hidden from view.
Openness, to the extent that it‘does‘
not interfere with the functioning of
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the judicial system or impair other va-
lues, will foster respect for the law
and the judiciary. On a purely pragmatic
plane, the Commission believes that in
such a rule-making mechanism, charged
with and capable of responding to the
needs and ideas of the broader community,
lies the potential for substantial and
meaningful contribution to the procedures
and, ultimately, to the quality of the
product of the federal appellate court
system.

We turn to the specifics, beginning
with publication of the court's internal
operating procedures. Of course, all
circuits publish their rules on such mat-
ters as the form and distribution of
briefs and the preparation and content
of the record. The Commission suggests
that the court also publish its internal
operating procedures stating the criteria
for denying oral argument, and describing
local practices concerning such matters
as the conference of the Jjudges. Indeed,
the Third Circuit has already done as
much and has been commended for doing so.
Publication of these pProcedures is de-
signed to serve several purposes. It has
been suggested that a lawyer cannot know
how to argue effectively before an appel-
late court without knowing the practice
of the judges with respect to reading
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briefs and conferring. Certainly, in
some situations such information would
prove helpful. Dean Dorothy W. Neléon of
the University of Southern California
Law Center has suggested a rather differ-
ent end to be served. "Writing a manual
[of procedureﬂ forces one to congider re?—
sons for engaging in certain practices,
she observes, adding, vmany of the in-
formal practices . - - in the circuits,
if put in writing and thoroughly exam-—
ined, would be revised." Finally, pub-~
lication of a court's internal proce-
dures can help to maintain public confi-
dence in the soundness and integrity of
the process by which federal appellate
judges reach their decisions.

The last point merits more €X-
tended discussion. Recent changes in
decision-making procedures have aroused
concern among many attorneys and other
citizens. In part, this may be because
circuit court practices -- not to men-
tion the process by which those prac-
tices are formulated —— have remained
largely hidden from the view of those
who, as members of the bar, as litiT
gants, or as citizens, have a legiti~-
mate interest in them. These concerns
are particularly acute where procedural
changes, in combination, have resulted
in appellate decisions without oral
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argument, or a conference of the judges,
or any expression of the ground of de-
cision. Open discussion of the various
differentiated procedures and the way they
operate should provide assurance that the
decision—makiqg process is a fair one;
that the judges remain in control of ju-
dicial decisions; that no type of case

is given "second class status"; in short,
that the judicial function is being con-
scientiously and independently exercised
by those who were appointed to exercise
it, and that neither efficiency nor fair-
ness has been sacrificed.

In urging the adoption of notice-and-
comment rule-making, we do not mean to
suggest that the courts of appeals be
confined to rigid requirements or burden-
some formalities in fashioning their rules.
Rather, we seek to initiate a mechanism
that will assure that lawyers and others
who may be interested are informed of
proposed changes in court procedures,
and that,except in emergency situations
requiring immediate action, they have
an opportunity to submit comments and
suggestions on the merits of the pro-
posals and of alternatives which may be
considered preferable. As already noted,
the survey responses provide strong evi-
dence that attorneys will often be able
to provide fresh insights, to draw at-
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tention to values which would not other-
wise be perceived, and to express pre-
ferences concerning alternatives which
they are in a unique position to eval-
uate.

Creation of advisory committees
within the circuit is recommended for
much the same reasons that have led to
the advisory committees that now work
within the Judicial Conference. First,
such committees provide a forum for con-
tinuous study of internal operating
procedures. Second, the committees
can serve as a conduit between members
of the bar who have suggestions for
change and the judges who retain ul-
timate responsibility for effectuating
change. It is important that there
always be, so to speak, an address to
which an attorney can direct sugges-
tions and comments —-- an entity with
a continuing interest in, and respon-
sibility for, the procedures of the
court. Finally, we emphasize the
utility of such an advisory committee
in promoting flexibility, responding
promptly to felt needs as they develop,

and drafting new rules and amendments
to old rules for the consideration of
the promulgating authority. The com-
mittees should include all segments of
the profession: judges, practitioners,

-102-

and those engaged in teaching and re-
search.

Much of our discussion hag focused
as has the bar itself, on oral argument,and
written opinions. But these are not the
only procedureg subject to local rule-
making. Development of Procedures for
expediting appeals, the Operation of
central staff, and other innovdations
which may from time to time commend them-
selves to the individual circuits —- ajl
these are legitimately within the pur-
view of an advisory committee. In short,
w? expect that the committee would deal
Ylth a broad range of questions, assur-
ing that those with an interest in the
operation of the court are able to play
a useful and effective part in the form-

ulation and implementation of circuit
brocedures.

ORAL ARGUMENT2

Over the years, a rich literature
has developed on the role of oral argu-
ment, providing valuable insights of
p?rsevering value. Distinguished Jju~-
rists, some of whom served in less




pressured times, have contributed
significantly to that literature,

providing the perspective of tlie bench.

Some comments simply state a conclusion
based on long experience; some are couched
in striking rhetoric reflecting deeply held
views. Twenty years ago Chief Judge John
Biggs, Jr., expressed the hope that "the day
will never come when oral argument is dis-
pensed with," adding that if that day were
to come, "I personally should have the feel-
ing that I was sitting in the rear of those
dispensing slots in the cafeteria, dispens-
ing some kind of cafeteria justice.”

No argument is more compelling than the
fact that many judges find that the opportunity
for a personal exchange with counsel makes
a difference in result. Mr. Justice Brennan
observed at the Third Circuit Judicial
Conference in 1972: "I have had too many
occasions when my judgment of a decision has
turned on what happened in oral argument,
not to be terribly concerned for myself
were I to be denied oral argument." Some
have tried to explain why this should be so.
For Judge Herbert F. Goodrich it is a func-
tion of the particular judge. "Some people,"
he wrote, '"get ideas better by hearing than
by reading," a thought echoed some years
later by Mr. Justice Harlan. The latter
went on to describe the process in greater
detail:
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[O:kql argument gives an opportunity
for interchange between court and
counsel which the briefs do not give.

For my part, there is no substitute,

even within the time limits afforded

by the busy calendars of modern appel-
late courts, for the Socratic method
of procedure in getting at the real
heart of an issue and in finding out
where the truth lies.

To a great degree, these perceptions
are reflected in the attitudes of the
practicing attorneys. An impressive 90
percent of the attorneys in each of the
three circuits agreed that judges are better
able to avoid erroneous interpretations of
the facts or issues in the case if they
can direct questions to counsel, and.
that oral argument permits the attor-
ney to address himself to those issues
which the judges believe are crucial to
the case. At the same time attorneys
evidenced a willingness to discriminate
in their appraisal of the need for oral
argument. A large majority in each cir-
cuit believed oral argument to be essential
1n cases involving matters of great public
interest, despite the absence of substantial
issues, and also in cases involving the
constitutionality of a state statute or
state action. By contrast, a substantial
number of the respondents in each circuit
felt that oral argument might be dispensed
with in appropriate cases.
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There has been a sharp difference of
opinion on the need for oral argument in
cases originally heard by a panel, but
later accepted by the court for en banc
determination. Contrary to the point of
view espoused by some judges in testimony
before the Commission, a majority of the
attorneys in each circuit considered oral
argument "essential" in cases considered
en banc even though oral argument had
previously bheen neard by a panel.

In the light of these data and of
extensive testimony before the Commission,
the Commission recognizes the importance
of safeguarding the right to oral argument
in all cases where it is appropriate. Oral
argument is an essential part of the appel-
late process. It contributes to judicial
accountability, it guards against undue
reliance upon staff work, and it promotes
understanding in ways that cannot be matched
by written communication. It assures the
litigant that his case has been given
consideration by those charged with
deciding it. The hearing of argument takes
a small proportion of any appellate court's
time; the saving of time to be achieved by
discouraging argument is too small to justi-
fy routinely dispensing with oral argument.

Standards for the grant or denial of
oral argument, and the procedures by which
those standards are enforced, are appropri-
ately dealt with through the rule-making
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process. The extent to which the oppor-
tunity to present oral argument is denied
litigants in a number of the circuits
argues for a minimum national standard, one
phrased in terms sufficiently specific to
be effective in assuring the availability
in fact of oral argument in all appropriate
cases. To mandate oral argument in every
case would clearly be unwarranted; neither
is it appropriate to ignore the risks to
the process of appellate adjudication
inherent in too-ready a denial of the
opportunity orally to present a litigant's
cause.

The following formulation is recommended
for inclusion in the Federal Rules of
Appellate Procedure as an appropriate national
standard:

1. In any appeal in a civil or crimi-
nal case, the appellant should be
entitled as a matter of right to
present oral argument, unless:

(a) the appeal is frivolous;

(b) the dispositive issue or
set of issues has been
recently authoritatively
decided; or

(c¢) +the facts are simple,the
determination of the appeal
rests on the application of
settled rules of law, and
no useful purpose could be
served by oral argument.
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2 Oral argument is appropriately
shortened in cases in which the
dispositive points can be
adequately presented in less than
the usual time allowable.

The Commission recognizes that condi-
tions vary substantially from circuit to
circuit. Bach court of appeals should there-
fore have the authority to establish its
own standards, so long as the national mini-
mum is satisfied, and to provide procedures
for implementation which are particularly
suited to local needs. In exercising such
authority each court shall have the benefit
of the participation of an advisory committee,
as described earlier. Each circuit's
advisory committee would also participate
in a periodic review of the practical impact
of the applicable rules, their interpretation
and implementation.

OPINION WRITING

The most dramatic evidence of the
importance which attorneys attach to a
written record cf the reason for a decision
can be found in the view expressed by more
than two-thirds of the attorneys surveyed
that the due process clause of the Constitu-
tion should be held to require courts of
appeals to write "at least a brief statement
of the reasons for their decisions." Quite
consistently, the respondents rejected the
proposition that reducing the number of
opinions issued is the most acceptable way
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to avoid long delays. As was the case with
oral argument, attorneys were unwilling to
buy speed with what appeared to them to be
a sacrifice in the quality of the judicial
product or the integrity of the process.

The specific values which the attorneys
found in opinion writing help explain the
significance which they attach to opinions.
Some values are a function of the role of
the court of appeals in the judicial system:
the necessity for a reasoned disposition to
furnish a guide for district court Jjudges
and the bar in future cases, and the need
to -provide the Supreme Court with insight
into the court of appeals' reasoning when
the Justices congider petitions for certio-
rari.

Particularly striking is the fact that
more than three-fourths of the attorneys
questioned agreed that it is important for
the courts at least to issue memoranda so
that they do not give the appearance to
litigants of acting abitrarily, and so
that litigants may be assured that the
attention of at least one judge was given
to the case, If the lawyers' perceptions
are to be credited, the risk of harm to
public confidence in the judicial system
from unexplained decisions could become
serious.

Despite the impressive affirmation of
Fhe need for some statement of the reason-
ing which impelled the court's decision,
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the attorneys were unwilling to insist
either on publication or on a formal

opiniopn in the traditional mold. Majorities
in each circuit were of the view that in many
cases it is not necessary to issue a written
opinion for publication. Furthermore,

in each of the three circuits more than 75
percent of the respondents agreed that in
some cases the result is so obvious as to
need only an affirmance with a citation of
precedent.

These distinctions assume particular
significance in light of the fact that the
writing and clearing of opinions is exceed-
ingly time-consuming. In the Third Circuit
Time Study, conducted in 1971-1972, the
judges found that virtually one-half —--

48.2 percent, to he exact —— of all the

time they spent on cases was devoted to

the writing and clearing of opinions. This
was in addition to the time spent on a given
case prior to the time of oral argument —-

or if the case is submitted on briefs, prior
to conference -- (32.3 percent), conferring

on a tentative disposition (5.7 percent), .
and on the bench hearing argument (7 percent).
As noted, these are percentages of case-
related time,time attributable to the consi-
deration and decision of the litigation
before the court. There are, of course, many
other demands on appellate judges, each with
its cost in hours: service in the Judicial
Council, participation in judicial conferences,
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lectures and addresses, and the inevitable
committee assignments.

It is not surprising that opinion
Yriting should he so time-consuming. There
1s need to formulate carefully the reasoning
of the court, to review the opinions of
one's colleagues, to edit and re-edit draft
manuscripts in the effort to achieve con-
sensus in the panel. The Price of careless
words in a judicial opinion can be high.

Under these circumstances it is clear
that a change in opinion—writing Practices
offers a court beleagured by ever-mounting
caseloads the possibility of significant
relief. One widely-adopted approach is to
reduce the proportion of opinions which are
published. There ig evidence that g program
of selective Publication will, in and of
itself, provide a measure of savings, for
the judges no longer sense quite the same
need to polish the prose and to monitor each
Mw%easﬂwydowmhopmhmsmudxmv
intended for general distribution. Moreover
th?r? are other advantages to not publishing
opinions which have no Precedent value.

When large numbers of such opinions find

their way into the reports, they create

logistical pProblems in terms of sheer space

and library maintenance expenditures, and

the burden of fruitless research is compounded.
A program of selective publication is

of course, but a modest change. The savinés

7
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in judicial time become truly dramatic when,
for example, judgments are announced from
the bench, with the reasoning of the court

tape-recorded and available to the litigants and to

the public in written form on reguest. Even more
dramatic economies can pe effected by deci~
sion without any explanation, but in our
view this provides the litigants and their
counsel with less than their due. Saving
of judicial time cannot be the sole criterion
of any rules governing opinion writing. The
Commission is keenly aware of th2 high cost
and marginal utility of the preparation and
publication of traditional, signed opinions
in every case. Yet, we also recognize the
need for reasoned decision and for a record
of the reasoning which impelled the decision.
These considerations lead us to embrace two
basic propositions.
First, we recommend that the Federal
Rules of Appellate Procedure require that
in every case there be some record, however
brief, and whatever the form, of the reason-—
ing which impelled the decision. In an
appropriate case, citation to a single
precedent would suffice. In other cases
informal memoranda, intended for the parties
themselves, would serve the purpose intended.
Opinions can be signed or unsigned, published
or unpublished, but in each case the litigants
and their attorneys would be apprised of
the reasoning which underlies the conclusion
of the court. The decision would be
available to the public. Many cases, of
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course, will continue to require a full
exposition in the traditional manner, and
both the decision and the law itself are
likely to benefit from the process, time-
consuming though it may be. The attorney
survey provides persuasive evidence that
the bar appreciates and accepts a diversity
of forms which may be appropriate for
announcing the result in different cases.
There is every reason to believe that both
lawyers and litigants can appreciate that
while some cases require elaboraté explana-
tion, in others brevity better serves the
cause of justice.

Second, the Commission strongly
enc?urages the use of memoranda, brief per
curiam opinions and other alternatives to
the traditional, signed opinion in cases
where they are appropriate. A majority
of the Commission strongly encourages
selective publication of opinions. For
some members,it should be noted, this
would involve problems with the theory of
stare decisis. However, the advantages
of publishing fewer opinions than was the
practice in the past has already been
widely recognized. Acting on a recommenda-
tion of the Federal Judicial Center, the
Judicial Conference of the United States
has already embarked on a program designed
to realize the benefits which such a
policy offers, and the progress of that
program remains under active study by a
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committee of the Conference.

The Commission is, of course, aware of
the problems which result from non-publica-
tion. Perhaps the thorniest involves the
question whether or not to allow unpublished
opinions to be cited as precedent. To
allow litigants to cite opinions which the
court has designated as "not for publication”
invites publication by private publishers,
thus defeating the basic purposes of the
program. Whére opinions are in fact not
published, access to such opinions may be
unequal, favoring those members of the bar
with the resources to monitor, acquire and
file them.

More fundamental problems have been
perceived by some. Whether or not unpublished
opinions may be cited by litigants, judges
may feel the obligation to maintain consist-
ency between cases presenting essentially
the same legal issues. For the judges to
attempt consistency by examining their own
prior judgments, while denying counsel the
right to cite such cases compounds the
difficulties, whether counsel's purpose is
to distinguish the cases or to urge that they
be followed. In addition, there are some
who consider it undesirable and indeed

improper for a court to deny a litigant the
right to refer to action previously taken
by the court. For some there is a middle
ground: a rule which does not attempt to
prohibit citation, but which makes clear that
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the court will accord such prior decisions
no value as precedents. Others, however,
do not view this as a satisfactory reso-
lution of the problems of even-<handedness
and consistency in a common law system. It
may be that wiser selection of the cases
which are decided without formal opinion or
in which opinions are not published will
minimize the difficulties. TIn a perfect
system cases with value as precedent would
have been decided with opinion and those
opinions would have been published; and
there would be no loss in prohibiting cita-
tion of unpublished opinions because those
cases would have no precedent value.

We have not attempted to exhaust the
range of solutions, nor to choose between
them. The Judicial Conference of the United
States retains a continuing interest in the
resolution of these problems; experimenta-
tion in the various circuits is continuing;
empirical data are being collected; a
range of alternatives is being explored.

We recognize the Judicial Conference as an
appropriate forum and do not believe that
it would serve a useful function for the
Commission to attempt, by specific recom-
mendation, to foreclose that further study
which the problem deserves.

The recommendations which the Commission
does make, previously discussed, are not
fully self-implementing nor would they, in
and of themselves, solve the range of
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problems connected with opinion writing.
We note again, however, our prior recommen-
dation for the creation within each circuit
of an appropriate mechanism for the monitor-
ing of local procedures, for suggesting
change and for evaluating the practices
which result. The use of alternatives to
the traditional opinion, for example, is
an appropriate subje~t for the considera-
tion of a broadly based advisory committee
within a given circuit; so, too, are rules
governing selection of opinions for publica-
tion and citation of those which have not
been published. The conditions prevailing
within one circuit may be different than
those prevailing in another; the ready
availability and relative utility of a
depository or depositories, providing easy
access to unpublished decisions, may be
one examp’e of such difference. Again, the
attorney survey supports the inference that,
in opinion writing as in oral argument,
increased familiarity with a particular
practice leads to increased acceptance.
The willingness of the lawyers to discrimi-
nate carefully between the conditions under
which a practice is found acceptabie, and
the purpose which it is intended to serve,
is again in evidence. Affirmance in a two-
page memorandum of decision not to be
published or cited is heavily endorsed
when the case "borders on frivolity as
determined by the court"; we find a lesser,
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but still noteworthy, measure of support
when the issues are clear and can be
decided by reference to precedent. These
are factors which underscore again the
desirability of local involveﬁent in the
fashioning and monitoring of the relevant
rules. Moreover, experimentation would be
fostered and enhanced in value by the
active participation of all segments of
the profession. The immediate end is a
rule which better serves the interests of
the court and of the litigants who come
before it. In the ultimate, and the point
bears reiteration, the goal is not only
to assure continued acceptance of the rule
of law in a democratic society, but also
general satisfaction with its administra-
tion and operation.
CENTRAL STAFF
Adequate staff support is widely
recognized as necessary if judges are to
achieve maximum judicial efficiency,con-
sistent always with the integrity of the
Jjudicial process. The law clerk selected
by, and working for, an individual judge
has become a:familiar and valued aid. A
relatively recent innovation is the utili-
zation of the staff attorney, defined by
Professor Daniel Meador as "a lawyer
employed by an appellate court to assist
the court as a whole." Typically, a
central staff is composed of several staff
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attorneys who work under the supervision of
an experienced lawyer, the staff dire?tor.
Staff attorneys are already serving
the federal courts in a variety of ways.
Every circuit, with the exception of the
First, presently employs staff attorneys to
consider pro se motions and petitions. In
addition, several circuits rely upon étaff
attorneys for the preliminary processing of
various motions, substantive and pro?edural,
and preparation of memoranda concerning
them. In some circuits staff attorneys are
jnvolved in screening procedures. In the
Second Circuit, central staff is used to
help in the scheduling of all appeals and,
in civil cases, to narrow issues and to
explore the possibility of settlement.
Preliminary reports credit these procedures,
with reducing the workload of the court.
Yet, the use of staff attorneys in most
of the courts of appeals has bheen on a
modest scale compared to their use in some
state court systems.

Utilization of central staff has been
credited with dramatic increases in the
productivity of a number of state appellate
courts. For example, in the Superior
Court of New Jersey, Appellate Division
(one of the four courts studied in aﬁ
Appellate Justice Project of the National
Center for State Courts, of which Professor
Daniel Meador served as project director),
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the project year . . . saw an increase
in dispositions. During the year
prior to the Project the Appellate
Division decided 1,931 appeals.
the project year the court decided
2,300 appeals, an increase of 369 .
While there is no precise measure of
the staff's contribution, "the fact
ff some contribution is incontestable."
D. Meador, Appellate Courts -- Staff
and Process in the Crisis of Volum
104-05 (1974) (footnotes omitted).ﬁ

In the California Court of Appeals, First
Appeliate District, there was a 51 percent
increase in judicial productivity between
1969, the year before the adoption of central
staff, and 1974, after the staff had been
in operation.for several years.

The duties assigned to central staff
in some state courts go beyond what the
Commission believes appropriate. We recog-
nize that limiting the functions of central
staff will serve to limit the gains in
productivity to be anticipated, but surely
productivity is not the sole, nor even the
primary, criterion by which to measure

their utility. In our view, central staff

attorneys should not draft opinions, nor

should they identify cases for disposition
without oral argument. Duties appropriate
for central staff include research, prepara-
tion of memoranda, and the management and
monitoring of appeals to assure that cases
move toward disposition with minimum delay.
Subject to these limitations, the

Commission recommends the development and

optimal utilization of central staffs by
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the courts of appeals; we further recommend
that the Congress provide adequate funds
for such staffs in addition to the judges'
personal law clerks.

The Commission makes its recommenda-
tion aware that the gains to be anticipated
are not altogether free of risk: there is
some risk of undue delegation of judicial
authority, and perhaps a greater risk of
the appearance of undue delegation. Judicial
reliance on staff is a matter of concern to
members of the legal community and the pub-
lic who fear dilution of the judge's ultimate
responsibility in the decision-making process.
The members of the Commission are confident
that the federal
exercise an independent judgment, irrespec-
tive of communications from a central staff
attorney, and that there is a potential for
gain yet to be realized.

Additionally, we believe that two
recommendations previously discussed are
relevant to allaying the concerns which
have been expressed. First, we have
recommended that each court publish its
internal operating Procedures. Such a
publication would make clear what staff
attorneys do and what they do not do, and
the proecedures which are followed by the
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court in utilizing their services. Second,
the advisory committee should play an
important role in fashioning local rules
governing the operations of central staff,
and in recommending change in the light of

experience.
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IV. ACCOMMODATING MOUNTING CASELOADS:
JUDGESHIPS, JUDGES AND STRUCTURE

Experience with steadily rising
caseloads suggests that it is improbable
that the federal appellate system will be
able adequately to serve the country for
another generation without substantial
change to accommodate the workload.

Prestigious and respected authori-
ties have recommended that the Congress
deal with the problems of the courts
of appeals by reducing the jurisdiction
of the district courts: "averting the
flood by lessening the flow," to burrow
Judge Friendly's apt phrase. Whether or
not this view will prevail, it assuredly
calls attention to the price of unfettered
growth in the federal system. However, an
unambiguous statement by the Conference
Committee, in explanation of the statute
which authorized creation of the Commission,
made it clear that the Commission was nei-
ther to study nor to make "recommendations
with respect to the basic jurisdiction,
civil or criminal, of the district courts."

A large number of witnesses have
pointed out the difficulties inherent in
this constraint. For example, many mem-
bers of the federal judiciary, while re-
cognizing the limitation on the Commis-
sion's mandate, nevertheless took occasion
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to emphasize that elimination of diversity
jurisdiction and three-judge district courts
would provide a measure of immediate relief
to the federal courts. Other types of cases,
it has also been argued, might beneficially
be removed from the federal courts.

Beneficent ag changes in the juris-
diction of the district courts may be, it
would be imprudent in light of recent his-
tory to assume that the growth in caseloads
will in fact stop. The rate of appeal in
criminal cases has more than tripled over
the past two decades, a major portion of
the increase coming as a result of Congres-
sional enactments which removed indigency
as a practical barrier to appellate review.
In civil cases the increase has been small-
er, but still substantial. While pre-
dicting the future caseloads of the courts
of appeals is a hazardous endeavor, prudent
planning requires the awareness that new
and different wellsprings of federal judi-
cial business are likely to develop. The
demands »f federal programs to protect the
environment were hardly foreseen a brief
decade ago; the dimensions of new programs
developed to meet needs relating to con-
sumer protection, energy, or the economy,
and the judicial business to be antici-
pated from them, can only be dimly per-
ceived at this juncture.
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. Our task is to fashion a model to cope
with future growth, not only in the system
as a whole, but also in each of the indivi-
dual circuits. That structure must be ade-
quate to accommodate the unforeseen, and
the unforeseen may make demands which are
large indeed.

There are a limited number of alter-
natives which can prove effective in ac-~
commodating mounting caseloads. There are
essentially three approaches: diverting
cases to specialized tribunals, fashioning
new procedures for the rapid disposition
of large numbers of éases, or creating ad-
ditional judgeships. The Commission re-
commends the creation of additional judge~
ships, confident that this is the solution
to be preferred.

We turn to an analysis of the alter-
natives.

One possible response to the increased
caseloads of the courts of appeals is to di-
vert certain classes of cases to one or more
centralized courts —- "specialized" courts,
as they are sometimes called. The debate
over the desirability of such courts is not
new; proposals for a court of tax appeals
and for a court of patent appeals have been
raised periodically at least for the past
twenty-five years. More recently, thought-
ful and innovative proposals for what would
basically be a court of criminal appeals
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A second possible response to the
mounting caseloads, utilized with note-
worthy success by the judges of the courts
of appeals in recent years, is the develop-
ment of procedures for the more rapid dis-
position of large numbers of cases., The
story is a familiar one, and we nesd not
pause here to gauge precisely the savings
which can be achieved by further reducing
the number of lengthy opinions, denying
or curtailing oral argument, and adopting
other expedited procedures. The short of
the matter is that there is a limit to
the savings which can be accomplished
without adverse impact e the quality of
the judicial process and the resulting
product. When that limit is reached--and
there are indications that in some cir-
cuits it has already been exceeded-—
there can be no alternative to additional
judges.

A, THE LARGE CIRCUIT:
PROBLEMS AND ALTERNATIVES

Any recommendation for the creation
of additional judgeships requires consi-
deration of the problems already faced by
our lar jer courts. Two of the eleven jud-
icial circuits currently have more than
nine active judgeships: the Ninth Circuit
with thirteen and the Fifth with fifteen.
The experience of these courts, particu-
larly that of the Fifth Circuit,is instruc-
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have been made, generating much interest and
controversy. After extensive discussion,
however, the Commission has concluded that
on balance the ‘disadvantages of diverting
specified classes of cases from the regional
courts of appeals to centralized or spe-
cialized courts outweigh the advantages.

The reasons prompting this decision have
been described in an earlier section of this
report.

One further point, however, deserves
mention in this context. Creating spe-
cialized courts for the purpose of drain-
ing off cases would have an immediate impact
on every circuit, whatever the state of its
docket or the need to provide it relief.

To be specific: If the Commission were to
recommend, and the Congress to approve, a
Court of Administrative Appeals or a Court
of Tax Appeals for relief of the regional
courts of appeals, cases from all over the
country would be diverted there immediately,
including cases from the three-judge First
Circuit as well as from the Second, Fifth
and Ninth, regardless of the relative needs
or capacities of those several courts. On
the other hand, the Commission's recommenda-—
tion for more judges, accompanied by our
proposal for managing the large circuit,
discussed below, will affect circuits dif-
ferentially, only to the extent necessary
to accommodate their caseloads.
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tive. The Fifth is not only the largest
circuit in terms of case filings and active
Judgeships, but it was also the first cir-
cuit to go beyond nine Jjudgeships and thus
has had the most experience with the problems
which concern us. As the caseload of the
Fifth has continued to grow, there have
been proposals for further increases in

the size of the court. The active Judges
of the circuit, however, acting unanimously,
have repeatedly rejected added Jjudgeships
as a solution to the court's problems. To
increase the number beyong fifteen would,

in their words, "diminish the quality of
Justice" and the effectiveness of the court
as an institution. Indeed, a majority of
the active judges of the circuit, in a
statement submitted to the Commission,
asserted that even fifteen is too large a
number of judges for maximum efficiency,
particularly with respect to avoiding intra-
circuit conflicts and to resolving them
when they arise.

Nine has often been referred to as the
optimal, or even the maximum, number of
Judges for circuits. Others have argued
to the contrary, insisting that no magic
inheres in that figure. On the basis
of experience, however, we can point to
specific disadvantages of the large court
and assess their significance. The col-
legiality of the court is imgaired.
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Most obvious, however, is the cost in judge
power in any en banc determination when,

as in the Fifth Circuit, fifteen judges sit
to hear oral argumeht, and thereafter par-
ticipate in conference, to decide a single
case. A court of fifteen is the immediate
equivalent of five three-judge panels. Not
only is the conference more cumbersome and
time-consuming, but the process itself is
adversely affected: a convention rather
than a court, a legislative committee
meeting and not a judicial deliberation

—— these are the pejorative characteriza-
tions used by judges.

To this must be added the logistical
problems of assuring the presence of all
active judges of the court at a single
place at a given time, the cost in travel
time, and the inefficiencies resulting from
scheduling difficulties, whether by delay
of the en banc proceedings or by disrup-
tion of normal routines.

To minimize these penalties of size,
some larger circuits have undertaken en
banc determinations without oral argument
before the full court. The bractice has
been defended in Commission hearings on
various grounds. However, the attorney
survey showed that a clear majority of the
bar of each of the circuits studied be-
lieved that oral argument before all of the
judges sitting en banc was indispensable,
notwithstanding previous argument before
a panel. And the Commission appreciates
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that there is a substantial basis for this
view in light of the importance and dif-
ficulty of the cases likely to be decided
en banc. Even so, given existing case-
loads, it is not hard to understand the
considerations which may prompt a large
and beleaguered circuit to deny oral ar-
gument before the full court en banc.
Whichever option is chosen, the cost is
substantial.

Less intrusive on day-to-day oper-
ations, but less to be preferred for other
reasons, is the continued refusal to de-
cide cases en banc. During the two years
fiscal 1971 and 1972, the Ninth Circuit
did not decide a single case en banc. In
part this may be said to reflect the per-
ception of the judges of the cost involved
in assembling all thirteen active judges.
The record does show a dramatic increase in
en banc determinations in the Ninth Circuit
since 1973, a change which appears respon-
sive to concern for the stability of the
law of the circuit.

The simple duty of determining whether
or not a case should be heard en banc it-
self constitutes an added burder to a large
court. Determining whether an intra-cir-
cu;t conflict does or does not exist,
evaluating whether the issues presented
are ripe for resolution by the circuit as
a whole: these can be difficult questions
which, however preliminary, require sub-

-129-

372-038 O~ 75 - 10




stantial judicial attention.

A related prablem is the obligation
felt by many judges to keep current with
all decisions handed down by each of the

panels in their court. The effort to

avoid intra-circuit conflicts, rather than

merely to resolve them, and to remain
familiar with the evolving law of the
circuit, is commendable. Yet, as the
court increases in size, the obligation
to remain current would eventually impose
burdens of impossible magnitude. Even
under more favorable conditions many cir-
cuits no longer undertake to have each
active judge review decisions before they
are handed down, and in larger circuits
there is already evidence that all of the
judges may no longer be able to remain
current with the law of the circuit as it
develops.

In sum, an increase in the size of the
court guarantees an increase in its problems,
and under present procedures greatly
increases the.burden of complying with the
letter and the spirit of the provisions of
the Federal Rules of Appellate Procedure
governing en banc hearings. The number of
possible panels rises as the circuit
grows; the opportunity for intra-circuit
conflict increases; and the cost in judge
power to resolve each of the conflicts
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which develops parallels the other two. Any
acceptable solution to the problem of
managing a large circuit must provide some
satisfactory resolution of these problems.

Circuit Realignment

‘As the Commission recognized in its
prior report, circuit realignment may be
an appropriate alternative to the creation
of large circuits. Fashioning new circuits
whenever the number of judgeships grows to
thirteen, fourteen or even fifteen offers
the twin advantages of simplicity and fa-
miliarity. By refusing to countenance large
circuits we avoid their problems.

The Commission adheres without reser-
vation to its previous report calling for
immediate relief to the Fifth and Ninth
Circuits by way of creating new circuits
or, as indicated in its later statement,
independent divisions.

Nevertheless, the Commission is aware
that circuit realignment is not a solution
which can be adopted automatically wherever
caseloads grow. New courts and new cir-
cuits bring different problems in their wake.
Undue proliferation of circuits increases
the potential for inter-circuit conflict
even though it enhances unity within each
circuit, The Fifth and Ninth Circuits each
extends over a geographical area so vast
that, even siter realignment, the territory
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covered will be far from minuscule. The
situation would be quite different if the
creation of additional circuits should lead,
for example, to a United Stated Court of
Appeals for the southern tip of Manhat?an.
The creation of even a one-state cir-
cuit invites the loss of important elements
of our federalism. Although the judges in
a single state may differ widely in any
pumber of respects, the "pool" from which
nominees are likely t0 be chosen, as well
as the processes which lead to an ap?01nt—
ment, would inevitably be narrower 1in a
single state than in several. On a l?ss
tangible but perhaps ultimately more 1m~
portant level, there is the risk that a
single-state circuit would no longe? be
perceived as a national court in quite the
same way and to the same degree as a court
which draws its judges from several states.
There is reason to believe that judges from
different states reinforce one another's
perceptions that they are judges of a na-
tional court. .
The principles stated in our prior
report should guide the Congress in con-

sidering circuit realignment.

Specialized Panels Within The Courts

The Commission has heard the sugges®-—
jon that the law of the circuit as it

relates to particular specialized fields,
such as taxation, labor law or admiralty,
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be entrusted to a designated rotating
panel of the judges of the court. Only
members of the panel would speak for the
circuit on cases within their area of
specialization. It is argued that the
adoption of this proposal would make
possible en banc hearings of manageable
size, almost without regard to the num-
ber of active judges on a given court.
We are, however, unpersuaded. Central to
the proposal is the identification and
assignment of a given case to a parti-
cular panel, convened to decide cases of
a certain type. But many cases do not
lend themselves readily to such pi-
geonholding. There are, for example,
considerable grey and overlapping areas
between the fields of patent law and
antitrust law. More basically, tax cases
may require resolution of constitutional
issues which would thereafter be ap-
plicable in labor law cases. It is doubt-
less feasible to provide some administra-
tive system for allocation, but i¢ must
be recognized that the power to charac-
terize and to allocate may well evolve
into the power to direct not only the
ultimate result on the merits of a given
case but also the law of the circuit.
With judicial philosophies known and with
the law of the circuit determined by a
majority of the judgese the power to assign
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can be the power to decide.

The Commission's Proposal: Managing
a Large Circuit

The major problems of managing a large
circuit arise primarily in connection with
en banc proceedings. A variety of solutions
are possible.

After much consideration of the alter-
natives, the Commission recommends that
participation in en banc hearings and de-
terminations be limited to nine judges: the
chief judge and the eight other active
judges of the circuit who are senior in
commission but not eligible for senior
status. However, judges eligible for
senior status may continue to participate
so long as, and to the extent that, the
total number of participants does not
exceed nine. Thus,.for example, in a
circuit with ten active judges, three of
whom (including the chief judge) are eli-
gible for senior status, the chief judge
would participate in en banc deliberations
and decisions, as would the seven not
eligible for senior status; of the re-
maining *wo judges, both of whom are eli-
gible for senior status, only the most
junior would sit en banc.

& simpler proposal would be to pro-
vide that the en bhanc court be composed of
the nine most senior active judges, without

o —
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qualification. The major disadvantage of
such a proposal is that it makes the law
of the circuit less responsive to new
appointments. There is also a question
of the image of a court whose most im-

portant decisions are made by the most senior

judges, particularly if several non-par-
ticipating juniors had taken a contrary
psoition in panel decisions. A seniority
system, modified as we have proposed, can
be expected,in light of the patterns of
appellate court appointments, to assure
change at a relatively rapid rate.

Under the Commission's recommendation,
judges who sat on the original panel would
not, for that reason alone, be eligible
to sit en banc. This would apply equally
to active judges not yet eligible for the
en banc couyy t, to judges eligible for
senior status who for that reason do not
sit en banc, and to senior judges. With
respect to the last mentioned category,
this would represent a change in the law.
We believe, however, that this change
follows from the need to maintain stability
in the law of the circuit.

The essence of the Commission's_pro-
posal is an en banc court of no more than
nine. There are & wide variety of pos-
sible methods for selecting the nine. We -
have set forth that proposal which commended
itself to most of us; there was, however,
substantial sentiment for random selection.
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Some preferred that each of the randomly
selected judges serve on the en banc for a
specified and limited period; others pre-
ferred random selection on a case-by-case
basis. Either of these methods would avoid
the unhappy collateral effects of election
by one's peers. However, to the majority
of the Commission "the luck of the draw”
seems an inappropriate method of selection
for so important an assignment. With the
power to bind all the judges of the circuit
entrusted to what may be a minority of the
court, the risk of repeated random exclu-
sion of some of the ablest judges is, for
some, a source of concern. This risk would,
of course, be minimized by random selection
on a case-by-case basis. Howesver, that
procedure has the potential for serious
difficulties in maintaining stability and
consistency in the law of the circuit.

The impact of the Commission's recom-
mendation will vary substantially from
circuit to circuit; for instance, it will
not make a great deal of difference to a
court of ten or eleven. Indeed, the
Comnission has heard testimony urging that
the proposal for a limited en banc not take
effect until a court has grown to some lar-
ger number. We are not unmindful of the
concerns that motivate the suggestion. But in
the interest of simplicity, and because of

our view that an en banc of more than nine does

indeed have substantial disadvantages, a
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majority of the Commission has found it
unpersuasive.

At the present time there is no federal
appellate court so large that the nine who
would sit en hanc would eonstitute a minor-
ity of the full court. With circuit
realignment, the probability of a court so
large would be remote and certainly the
many disadvantages of such a tribunal make
it clear that this is an eventuality to be
avoided. Should this eventuality occur, it
would only be after a period of experience
with the limited en banc and with whatever
method of selection is authorized by the
Congress. We therefore recommend that
Congress reconsider the method of selection
of the nine judges who constitute the en
banc court, when the nine no longer consti-
tute the majority of the court. Until this
point is reached, the proposal put forth
by the Commissicn should achjeve the
advantages of rotation, neither too rapid
for stability nor too long delayed to allow
for change.

Whatever method of selection is utilized,
the chief advantage of the limited en banc
is that it makes possible effective manage-
ment of a large circuit, thus providing a
practicable means of increasing the number
of judgeships, if circuit realignment is
delayed or deemed undesirable. In contrast
to programs for diverting cases to speciaiized
courts, this approach would be implemented
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only as, and to the extent that, the need
was clear. Thus, it would have no impact
whatever on those circuits that have only
nine active circuit judges and only slight
impact on those somewhat larger.

A further advantage of the smaller en
banc is the flexibility in scheduling
which it affords. The larger the circuit,
the more demanding the task of maintaining
intra-circuit harmony, and the larger the
number of en banc hearings which will be
required. Where the burden of en banc
determinations becomes onerous, it would
be possible to assign fewer panel hearings
to the judges charged with the responsibility.
Moreover, greater use might be made of
the practice of designating cases for initial
hearing, rather than rehearing, en banc,
where there is a perceived need for
fashioning a coherent body of law in a
particular area. The resultant economy
could be significant, not only for the court,
but for the litigants as well.

The power of decision to set a case
for en banc hearing should be retained
in the entire court. To allow this initial
determinétion to be made by all the active
judges of the circuit assures every Jjudge
an important added measure of active par-
ticipation in fashioning the law of that
circuit.

We recommend one revision of 28 U.S.C.
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§46(c), which now requires for en banc
consideration the majority vote of all the
active judges. The effect of this require-
ment is to prevent en banc consideration of
a case in which one or more of the active
judges are disqualified and a majority of
the active judges remaining is not enough
to constitute a majority of all the active
judges. It should instead be sufficient
for en banc consideration if a majority of
the active circuit judges who are qualified
(in the traditional sense) to sit in a
matter so vote.

B. ASSURING JUDGES OF SUPERIOR QUALITY IN
ADEQUATE NUMBERS

The heart of the Commission's proposal
is the creation of additional judgeships
to meet developing needs. A newly created
judgeship which is not filled provides no
help; by the same token, a vacancy in an
existing judgeship exacerbates the need.
The Commission recommends that judicial
vacancies be filled expeditiously. Such a
recommendation may appear superfluous, but
the fact remains that in the last five fis-
cal years, vacancies in the courts of
appeals have caused a combined loss of
twenty-eight years of judicial service.

In a system with only 97 active judgeships,
the effective dispensation of justice must
suffer from a loss of this magnitude.
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The details are provided by the Court
Management gtatistics of the Administrative
office of the United States Courts. Dur-
ing this five-year period, the Second Cir-
cuit sustained 48 vacant judgeship months;
the Third Circuit, a staggering 78 vacaﬁt
judgeship months; 46 in the Sixth Circuit;
45 in the Seventh Circuit; and 48 in the
Ninth Circuit. A substantial proportion
of the accrued vacant judgeship months
during this period was attributable to a
few long-standing vacancies. For instance,
32 of the vacant judgeship months in the
Second Circuit are attributable to the sin-
gle vacancy left by the retirement of
Judge J. Joseph Smith, a vacancy filled
only after a delay of more than three
years. In the Third Circuit, a single vacancy
which existed between the death of one
judge and the effective date of service of
his successor accounted for more than 24
1ost months. An even more striking example
ig the period of 44 vacant judgeship months
between the retirement of another Third
Circuit judge in fiscal year 1967 and the
appointment of his successor in fiscal 1971.
In the face of the needs of the courts of
appeals, it is difficult to imagine any
responsible basis for permitting such

extended vacancies to persist.
1t is sometimes thought that the harm-
ful effects of judicial vacancies are avoided

when a judge retires but continues to sit
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as a senior judge. Senior judges, however,
are not obligated to hear as many cases as
those in active status. More fundamentally,
the service of senior judges does not confer
unanticipated benefits: on the contrary,
the system operates on the assumption that
many judges will, upon retirement, continue
to bear a substantial portion of their
court's workload. Indeed, virtually all do.
Thus, delay in the appointment process
actually deprives the judicial system of
the fully expected service of an active
judge. In short, we reiterate that there
is no substitute for filling vacancies as
they occur.
No matter how quickly vacancies may
be filled, illnesses or other exigencies
may result in one circuit's needing tem-
porary assistance from other courts. The
Commission therefore recommends a simplifi-
cation in the procedure for making inter-
circuit assignments of active judges.
Although the Congress has required only
certification of necessity by the borrowing
court and designation and assignment by the
Chief Justice, present practice also requires
a certificate consenting to the assignment
from the lending circuit and the approval
of the Inter-circuit Assignment Committee
of the Judicial Conference. These additional
requirements may well reflect a sensitivity
to the financial implications of assignments,
as well as to the needs of the lending court.
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A member of the Inter-circuit Assignment
Committee, in testimony before the Commis-
sion, estimated that it ordinarily takes
"a minimum of three months from the time
a judge agrees to accept an outside
assignment to the time he starts to serve."
We have heard other testimony that greater
flexibility may be desirable. Certainly,
the judiciary should be in a position to
respond rapidly to calls for assistance.
Accordingly, the Commission recommends that
the judiciary return to the simple procedure
established by statute, consistent with the
needs of the lending court.

The major proportion of inter-circuit
assignments involve senior judges who have
a greater flexibility in accepting such
assignments. They also have a unique role
while serving on the home circuit. They are
knowledgeable in the law of the circuit and
familiar to the members of the bar as well
as to their colleagues. They are relieved
from participation in the affairs of the
judicial council and from en banc sittings.
In short, for the home circuit, senior judges
offer the potential for significant contri-
bution to the judge power of the court with-
out the attendant disadvantages which typi-
cally accompany use of district court judges
or an increase in the number of active judges
on the court. That contribution is in fact
a significant one: approximately ninety
percent of the judges who accept senior
status "continue to perform substantial
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judicial work," despite the fact that they
have already earned retirement.

The Commission recommends a modest
easing of the requirementg for taking senior
status. We do this in light of the consi-
derations just stated, and because of the
desirability, especially at this point in
the histery of the federal judiciary, of
assuring that judgeships are made as
attractive, as practicable to men of high
quality. Today, by statute, a judge may
take senior status on the completion of

fifteen years of service at age 65 or ten
years service at age 70. These particular

provisions would remain in effect, but we
would provide additional circumstances under
which judges might take senior status. As
matters now stand, a judge aged 70 may retire
with ten years of service while another aged
69 with fourteen years of service may not.

A third judge with nineteen years of service
at age 62 must wait three more years. We
recommend that the statute be revised to
allow retirement after twenty years of
service on the bench at age sixty. In addi-
tion, we would provide that a judge may
qualify under what has been colloguially
referred to as the "rule of eighty." That
is, a judge should be eligible for retire-
ment when thé number of years he has served
on the bench, added to his age, equals eighty,
assuming always a minimum period of one
decade of service and a minimum age of sixty.
By this revision a judge who has given
substantial service to the judicial system,
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and who is likely to continue to carry a
heavy caseload even on retirement, would
not need to defer taking senior status
beyond what we consider the equitable
equivalents of the present statutory scheme.
Considerations of fairness also compel
us to add our voice to those who are calling
for an increase in judicial salaries. More,
however, is at stake: it is impefative that
the opportunity for service on the federal
courts attract lawyers of the highest quality.

Despite rampant inflation, the salaries

of federal judges have not been adjusted
since 1969. We recommend that federal
judicial salaries be raised to a level

that will not deter outstanding individuals
from accepting appointment to the bench
and that will adequately compensate those

now serving.
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V. OTHER RECOMMENDATIONS

A. A CONTINUING COMMISSION ON THE FEDERAL
JUDICIAL SYSTEM

The demands upon the federal judicial
system are constantly in the process of
change. It is prudent to provide a mechan-
ism which can anticipate problems and develop
suitable solutions before crises and emer-
gencies preclude the opportunity for needed
study and thoughtful response.

Moreover, the recommendations of the
Commission do not purport to meet even the
present needs of the entire system. As
pointed out earlier, the Congress has
limited our mandate and precluded study of
the jurisdiction of the largest component
of the federal judicial system, the district
courts. In addition, the practical effects
of implementation of any of our recommenda-
tions deserve continuing study and periodic
evaluation.

The Commission recognizes that the
Congress, acting through its respective Com-
mittees on the Judiciary, maintains a con-
tinuing concern for the system as a whole.
Yet, there would be advantage in a continu-
ing body, broadly representative of the
legal profession, which would report to the
Congress and in,addition,to the President
and to the Chief Justice.
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The Commission therefore endorses the
recommendation of the Chief Justice that
the Congress consider the desirability of
creating a standing commission to study and
make recommendations with respect to the
problems of the federal courts, according
priority to matters excluded from the juris-
diction of this Commission.
B. DISTRICT COURT JUDGES OF HIGH QUALITY

IN ADEQUATE NUMBERS

The work of the courts of appeals is
affected significantly by the quality of
judicial performance on the part of the
district courts whose judgments they review.
Clearly, the system will operate best with
trial judges of superior quality in suf-
ficient numbers to avoid the undue pressure
which invites error. They should be afforded
the time necessary to explicate their rulings
by adequate findings and opinions where
appropriate, for these serve to ease the
burdens of the appellate courts. There is,
of course, a broader perspective: the sheer
volume of district court adjudications and
the resultant impact on the society of the
quality of justice at the trial level are
of paramount importance. Accordingly, the
Commission recommends that the Congress assure,
for each of the district courts, judges of
superior quality in sufficient numbers and
with adequate. support facilities to perform
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the functions assigned to them in our system
of justice.

C. TENURE OF THE CHIEF JUDGE

Although the present method of select~
ing the chief judge of the various courts
of appeals, selection by seniority, takes
no account of the administrative abilities
of the judges, the Commission has concluded
that the alternatives to seniority would
create more problems than they would solve.
Election of the chief Jjudge by the members
of the court or selection by the members of
the court above would politicize the selec-
tion process. The Commission therefore
recommends that the present method of
selecting the chief Jjudge be retained. At
the same time we recommend that the Judicial
Code be amended to provide for a maximum
term of seven years for the chief judge of a
circuit, with tenure limited to one term.

In this way, we would hope to minimize the
impact of a chief Judge who lacks adminis-
trative abilities, while allowing the

chief judges who are good administrators
sufficient time to have a beneficent effect
on the functioning of their circuits.

We note that the chief judge of the
Court of Claims and the chief Jjudge of the
Court of Customs and Patent Appeals are
appointed by the President. We recognize
that each is a court of nationwide jurisdiction,
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Whether this difference is sufficient to
justify a different method of selecting the
chief judges of these courts is a matter
appropriately to be considered by Congress.
D. SELECTION OF THE PRESIDING JUDGE OF A
PANEL .

Under present law (28 U.S.C. 8§45(b)),
a senior judge presides over any panel on
which he sits; unless he voluntarily
relinquishes this responsibility or the
chief judge is a member of the panel. Sev-
eral judges, testifying before the Commis-
sion, have suggested that selecting the
author of the panel opinion is a decision
most appropriately made by an active judge
of the circuit. To this end, the Commission
recommends that Congress amend section 45(b)
of the Judicial Code to provide that the
presiding judge on a panel be the active
judge of the circuit who is senior in com-

mission.
E. ADEQUATE STAFFING AND SUPPORT

The difficult business of judging can
be done only by the judges themselves. It
is unwise and imprudent to deprive judges
of the basic aids which can contribute to
their efficiency, their productivity and the
quality of their judicial efforts. The
Commission recommends that Congress provide
adequate staff and support facilities for
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each of the judges of the courts of appeals.
Each judge should be provided with as many
law clerks as he can profitably use and
with adequate secretarial assistance for his
chambers. Similarly, the courts themselves
should be provided with support services
which will assure maximum efficiency.

F. DISCIPLINE OF JUDGES

Public confidence in the courts is an
essential ingredient of our system of gov-
ernment. Allegations of judicial misconduct
threaten that confidence. Judicial incapa-
city inevitably affects the efficient func-
tioning of the courts.

The Commission recognizes that a mechan-
ism for handling allegations of misconduct
and incapacity is an important matter and
recommends that the Congress turn its atten-
tion to this subject;

G. AVAILABILITY OF COURTS OF APPEALS DOCUMENTS

At present there is no single depository
where the briefs and related documents of
cases heard in each of the courts of appeals
is available. In addition, there is evidence
of some needless duplication of effort where
a number of law libraries bind and store
voluminous material from the same circuit.

In the interest of efficiency and to assure
ready availability of a complete set of these
materials, the Commission recommends that
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the Library of Congress serve as a national
depository for the briefs and other appropri-

ate documents of the federal intermediate i APPENDICES

appellate courts. The Library of Congress

should micro-copy such materials and make é

them available to the public at cost. o .
The annual cost of such a program has

been estimated at approximately @50,000, A The Governing Statutes A-3

with savings in excess of that amount to be

. . ; B. The Need for a National
anticipated as a result of economies which : Court: Supporting Studies A7
various law libraries could then achieve.
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riate -
It would be appropriate for the Library Conflicts, Uncer—
of Congress to consult with the various tainty and Reliti-

: - . gation A-8
courts of appeals to define the documents 171, Conflicts in the Supreme
to be recorded and the procedures which Court: A Study of

would prove most convenient. Petitions for Certi-
orari A-45

ITI. Dissents from the Denial

of Certiorari A-88
Iv. Relitigation as a

Government Policy A-135
V. The Perceptions of the
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Public Law 92-489
92nd Congress, H. R, 7378
October 13, 1972 .

An Art

Tu Create 8 Commission on Revislvn of the Federal Conrt Appellate System
of the United States.

Be it enacted by the Senate and Iouse of !?e}?resenlativee of the
United States of America in Congress assembled, That there is hereby
established a Commission on Revision of the Federal Court Appellate
System (hereinafter referred to as *“Commission”) whose function
shall be—

(a) to study the present division of the United States into the
several judicial circuits and to report to the President, the
Congress, and the Chief Justice its recommendations for changes
in the geographical boundaries of the circuits as may be most
np&;mprinte or the expeditious and effective disposition of
judicial business,

(b) to study the structure and internal procedures of the
Federal courts of appenl system, and to report to the President,
the Congress, and the Chief Justice its recommendntions for such
additional changes in structure or internal procedure as may be
approprizate for the cxpeditious and effective disposition of the
caseload of the Federnll courts of appeal, consistent with funda-
mental concepts of fairness and due process.

Skc. 2. () The Commission shall be composed of sixteen members
uppointed as follows:

S (1) four members appointed by the President of the United
tates;

(2) four Members of the Senate appointed by the President
pro tempore of the Senate;

(3) four Members of the House of Representatives appointed
by the Spenker of the House of Representatives, and

(4) four members appointed by the Chief Justice of the
United States.

{(b) Any vacancy in the Commission shall be filled in the same
manner as the original appointment.

(¢) The Commission shall elect a Chairman and a Viee Chairman
from among its members.

(d) Nine members of the Commission shall constitute a quorum,
but three may conduct hearings.

Sec. 3. (a) Members of the Commission who are officers, or full-time
employees. of the United States shall receive no additional compen-
sation for their services, but shall be reimbursed for travel, subsistence,
and other necessary espenses incurred in the performance of duties
vested in the CCommission. but not exceeding the maximum amounts
nuthorized under section 456 of title ¢8, United States Code.

(b) Members of the Commission from private life shall receive
$100 per diem for each day (including traveltime) during which he
is engaged in the actual performance of duties vested in the Commis-
sion, plus reimbursement for travel, subsistence, and other necessary
expenses incurred in the performance of such duties, but not in excess
of the maximum amounts authorized under section 456 of title 28,
United States Code.

Sec. 4. (8) The Commission may appoint an Executive Director
who shall receive compensation at a rate not exceeding that prescribed
forlevel Vof the Exccutive Schedule,

(b) The Exceutive Director, with anproval of the Commission,
may appoint and fix the compensation of such additional personnel as
he deems necessary, without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service or

the provisions of chapter 51 and subchapter IIT of chapter 53 relating
to classification and }‘xenoral Schedule pay rates: Provided, however,
That such compensation shall not exceed the annual rate of basic pay
for GS-18 of the General Schedunle under section 5332, title 5, Uinited
StatesCode. - .

(¢) The Director may Brocure personal services of experts and
consultants as authorized by section 3109 of title 5, United States
Code, at rates not to exceced the highest level pnvable under the

’,

_General Schedule pay rates, section 5332, title 5, United States Code.

(d) The.Administrative Office of the United States Courts shall
provide administrative services, including financial and budgetin
services, for the Commission on a reimbursable basis. The Federa
Judicial Center shall provide necessary research services on a reim-
bursable basis.

Sec. 5. The Commission is authorized to request from any depart-
ment, agency, or independent instrumentality of the Government any
information and assistance it deems necessary to carry out its func-
tions under this Act and each such department, agency, and independ-
ent instrumentality is authorized to provide such information and
assistance to the extent permitted by law when requested by the
Chairman of the Commission,

Sec, 6. The Commission shall transmit to the President; the Con-
gress, and the Chief Justice— .

(1) its report under section 1(a) of this Act within one Jiun-
dred and eighty days of the date on which its ninth member is
appointed; an . L

2) its report under section 1(b) of this Act within fifteen
months of the date on which its ninth member is appointed.

The Commission shall cease to exist ninety days after the date of the
submission of itssecond report.

Sec. 7. There are hereby authorized to be appropriated to the Com-
mission such sums, but not more than $270,000, as may be necessary
to carry out the purposes of this Act. Authority is hereby granted for
appropriated money to remain available until expended

Approved October 13, 1972,
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Public Law 93-420
93rd Congress, 5. 3052
September 19, 1974,

An et

To amend the Act of October 13, 1972,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the Act of
Octaber 13, 1972 (86 Stat. 807) is amended as follows:

_{a) Section (2) of section 6 of such Act is amended by striking out

“fifteen months” and inserting in lieu thereof “twenty-four months”,
(b) Section 7 of such Act is amended by striking out “not more

than $270,000” and inserting in lieu thereof *not more than $606,0007.
Approved September 19, 1974,
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1. ILLUSTRATIVE CASES: CONFLICTS,
UNCERTAINTY AND RELITIGATION

While direct, unresolved inter-circuit
conflicts are perhaps the most visible evi-
dence of the need for additional national
appellate capacity, such conflicts consti-
tute only a small aspect of a broader problem:
the absence of authoritative decisions on re-
curring issues of national law. Other con-
sequences of that problem may be equally if
not more serious, at least in terms of their
impact upon the "consumers" of the system —-
not only attorneys and the litigants whom
they represent, but all who are affected by
the application of rules of federal law. The
various consequences may be summarized brief-
ly as follows:

Currently unresolved inter-circuit con-

flicts. We recognize, of course, that the
concept of a conflict is not an exact one,l
but we believe that the conflicts described

in these pages would be regarded as such under

any of the accepted definitions.

lForty years ago, Professors Frankfurter
and Hart wrote, "What constitutes a 'con-
flict'? The answer to this question . . .
imports into the matter the whole of the
lawyer's traditional technique of analysis
and distinguishing of cases . . . . [Mlany
questions of degree inevitably remain.”
Frankfurter & Hart, The Business of the
Supreme Court at October Term, 1933, 48
Harv. L. Rev. 238, 268-69 (1934).

Delay in the resolution of conflicts.
That the Supreme Court ultimately resolves
a conflict does not demonstrate that the

system is working in an optimum fashion.
Resolution may come only after years of
uncertainty, confusion, and, inevitably,
forum shopping by litigants eager to take
advantage of the situation. Even where
the Court acts expeditiously to resolve
conflicts which have been brought to its
attention, development of the conflict may
have taken so much time that the total period
of uncertainty may be a decade or more.
Conflicts which prompt the Supreme Court

10 hear cases otherwise not worthy of its

resources. Although the Supreme Court no
longer holds the "conviction," as the lead-
ing authorities put it in 1951, '"that it is
required to grant certiorari where a conflict
exists,"2 the existence of a conflict remains
an important reason for granting plenary
review. The result is that, each year, the
Justices hear and consider a number of cases
which, in terms of their intrinsic importance,
might well be thought unworthy of the time
and effort which they demand of the Court.
Inevitably, opinions will differ as to the

2R. Robertson & F. Kirkham, Jurisdiction
of The Supreme Court of the United States
1631 (Wolfson & Kurland ed. 1951).



importance of particular issues and the de-
sirability of their resolution by the United
States Supreme Court. Issues which some may
consider trivial will appear to others to be
quite significant in terms of the human
values which the Court must be alert to pro-
tect. Moreover, as long as the Court remains
the only tribunal empowered to resolve con-
flicts among the circuits, no one would
fault it for granting review solely for that
purpose, 2sven if the Court itself regarded
the issue as trivial. The question is whe-
ther, in light of the other demands placed
upon the Court, and considering the interests
of the system as a whole, some issues might
better be decided by another tribunal empow-
ered to hand down precedents of national
effect —— with the Supreme Court always re-
taining the power to review that tribunal's
decisions upon certiorari.

Uncertainty even in the absence of a

conflict. Even if a conflict never develops
with respect to a recurring issue, there may
be years of uncertainty during which hundreds
or thousands of individuals may be left in
doubt as to what rule will be applied to
their transactions. Moreover, such uncer-
tainty breeds repetitive litigation as (for
instance) successive taxpayers, or employers,
or producers litigate the identical issue in
circuit after circuit, encouraged by the hope
of developing a conflict. whether or not
their hope is ever realized, the relitigation
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is costly both to their adversaries and to
the system as a whole. By the same token,
the Government may persist in enforcing a

policy despite adverse rulings in several

circuits, not only in tax cases, but also

in other areas of federal regulation.

When one views the problem in this light,
the development of an actual conflict be-
comes almost irrelevant, unless it be to
expedite Supreme Court intervention —- which,
as noted above, may not make the best use of
the Supreme Court's limited resources. To
be sure, there will be some issues as to
which "successive considerations by. several
courts, each reevaluating and building upon
the preceding decisions"3 will improve the
quality of adjudication; but we are speak-
ing here of questions as to which, in Erwin
Griswold's words, '"the gain from maturation
of thought from letting the matter simmer
for awhile is not nearly as great as the
harm which comes from years of uncertainty
[with respect to] questions which are es-

sentially ones of statutory construction."4

Each of the case histories in this sec-
tion —-- selected from among those which have

3
. C. Summers, Report on Labor Law Cases
in the Federal Appellate System 22 (1974).

“Hearings Before the Commission on
Revision of the Federal Court Appellate
S{sggm, Washington, D. C., April 2, 1974,
a -
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come to the attention of the Commission dur-
ing the past year -- illustrates one or more
of the consequences which may result from the
absence of a nationally binding decision.

In some of the situations described, Supreme
Court review was sought only at an early
point in the development of the litigation,
or was not sought at all. The cases remain
relevant, however, because the various con-
siderations which might have dissuaded a
litigant from pursuing a controversy through
three levels of courts would not necessarily
preclude the utilization of a transfer pro-
vision that would result in a nationally
binding decision at the first level of review.

1. Recovery by third parfies under

Federal Tort Claims Act. The issuc is whe-

ther the exclusive remedy provision of the
Federal Employee's Compensation Act bars the
claim of a third party under the Federal Tort
Claims Act for indemnity or contribution
against the Federal Government for démages
paid to an injured government employee. Two
1963 decisions of the Supreme Court5 have
given rise to what one court calls "hopeless
conflict" among the lower federal courts.

5Weyerhaeuser 5. 8. Co. v. United States,
372 . U.S. 597 (1963); Treadwell Constr. Co.
v. United States, 372 U.S. 772 (1963).

6Travelers Ins. Co. v. United States,
493 F.2d 881, 885 (3d Cir. 1974).
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At least four circuits have now held that
recovery is precluded;'7 a 1969 Fourth Cir-
cuit decision holds otherwise.® The issue
has been unresolved for ten years, with at
least one denial of certiorari since the
conflict arose,9 and it was the subject of
a detailed Third Circuit opinion in 1974.1°

2. Penalties under the bank robbery
statute. The issue is whether the Federal
bank robbery statute, 18 U.S.C, §2113(a)-(e),
creates a single offense with various degrees
of aggravation or, on the contrary, creates
separate offenses for which separate penal-
ties may be imposed; specifically, whether
the crime of kidnapping in the course of the
robbery or to avoid apprehension (82113(e))
is separate and distinct from the crime of
robbery (82113(a)-(d)). The relevant

“Id.; Newport Air Park, Inc. v. United
States) 419 F.2d 342 (lst Cir. 1969); Murray
v. United States, 405 F.2d4 1361 (D.C. Cir.
1968); Wien Alaska Airlines, Inc. v. United
States, 375 F.2d 736 (9th Cir.), cert. denied,
389 U.S. 940 (1967). Accord, Sheridan v.
DiGiorgio, 372 F. Supp. 1373 (E.D.N.Y.),
aff'd mem., 505 F.2d 727 (2d Cir. 1974).

8Wallenius Bremen G.m.b.H. v. United
States, 409 F.2d 994 (4th Cir. 1969), cert.
denied, 398 U.S. 958 (1970).

94.

10
Travelers Ins. Co. v. United States,

493 F.2d 881 (3d Cir. 1974). See also
Annot., 12 A.L.R. Fed. 616 (1972).
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provisions have been included in the statute
since its initial enactment in 1934, and the
issue has been. litigated in the courts of
appeal for more than 30 years.ll The Seventh
Circuit adopted the single-offensc rule in
1957312 the Tenth Circuit held to the con-
trary in 1960.1° In 1968 the Eighth Circuit
followed the single-offense rule, and cer-
tiorari was denied.’® Within the last two
years the Ninth and Fifth Circuits have
taken the same view.15

3. Standard of proof in suit for civil
penalties for nonpayment of withholding taxes.
Under 26 U.S.C. §6672, civil liability is
imposed on a corporate officer who willfully
fails to pay over withheld payroll funds
when due. The issue is whether '"reasonable

llSee, e.g., Dimenza v. Johnston, 130
F.2d 465 (9th Cir. 1942). )

12yhited States v. Drake, 250 F.2d 216
(7th Cir. 1957).

13c1ark v. United States, 281 F.2d 230
(10th Cir. 1960).

14Jones v. United States, 396 F.24 66
(8th Cir. 1968), cert. denied, 393 U.S.
1057 (1969). Accord, United States v.

' Delay, 500 F.2d 1361 (8%h Cir. 1974).

15yhited States v. Faleafine, 492 F.2d
18 (9th Cir. 1974) (en banc); Sullivan v.
United States, 485 F.2d 1352 (5th Cir. 1973).
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cause' is part of the test to be used in
determining whether the failure to collect,
account for, and pay over was willful. The
Fifth Circuit has recognized an exception

for '"reasonable cause”;16 other circuits

have explicitly rejected the exception.r7
The issue has been litigated in the courts
of appeals at least since 1956,18 and the

Supreme Court denied certiorari despite the

conflict in 1970.%9

4. Deductibility of legal expenses of
corporate liquidation. This is an issue of
statutory construction which was first liti-
gated in 196420
today, in part becausec of the Solicitor
General's concern in 1970 tolspare the
Supreme Court the burden of deciding an

and which remains unresolved

16Newsome v. United States, 431 F.2d
742 (5th Cir. 1970). .

17g, ., Harrington v. United States,
504 F.2d 1306 (lst Cir. 1974)(referring)
to a "split of authority among the cir-
cuits . . . {with] two clearly identifiable
positions . . ."); Monday v. United
States, 421 F.2d 1210 (7th Cir.), cert.
denied, 400 U.S. 821 (1970).

lSGray Line Co. v Granquist, 237 F.2d
390 (9th Cir. 1956).

Monday v. United States, 421 F.2d 1210
(7th Cir.), cert. denied, 400 U.S. 821 (1970).

20pridemark, Inc., 42 T.C. 510 (1964),
rev'd, 345 F.2d 35 (4th Cir. 1965).
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issue which in his judgment might well eva-
porate without further intervention by that
Court.

The issue is whether, in a corporate
liquidation made pursuant to the provisions
of section 337 of the Internal Revenue Code,
"legal expenses incurred by a corporation
in the sale of its capital assets may be de-~
ducted as ordinary and necessary business
expenses.”Zl In 1964 the Tax Court held in
the Pridemark case22 that such fees were
not deductible, but the Fourth Circuit
reversed: "Having found a liquidation, we
approve Pridemark's deduction of these fees
as ordinary and necessary business expenses
incurred in liquidation."®® In 1966 the
Tenth Circuit adopted the Fourth Circuit
rule.24 One year later, however, the
Seventh Circuit held that the fees were not
deductible;25 this holding was then followed

2lo¢ Course, Inc., 59 T.C. 146 (1972),
rev'd, 499 F.2d 754 (4th Cir. 1974).

22pridemark, Inc., 42 T.C. 510 (1964),
rev'd, 345 F.2d 35 (4th Cir. 1965).

23345 F.24 at 45.

24yhited States v. Mountain States
Mixed Feed Co., 365 F.2d 244 (10th Cir.
1966).

25p1phaco, Inc. v. Nelson, 385 F.2d 244
(7th Cir. 1967).
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by the Eighth Circuit26 and the Sixth
Cir'c:uit.z'7 A petition for certiorari was
filed in the Sixth Circuit case. The
Government filed a Memorandum in Opposition
admitting that there was a conflict among
the circuits but neverthecless recommending
that the petition be denied. The Government
pointed to two recent decisions of the Supreme
Court and asserted that although the ques~
tions involved in those cases were '"not the
same," they were '"closely related," and "it
seems clear that [the two decisions ] will
have a considerable impact on the approach
which will be taken by the lower courts in

other cases in this area.”28

The Supreme
Court thereupon denied certiorari. Two

years later, the issue arose in the Third

Circuit, which found the view of the Seventh,

Eighth, and Sixth Circuits to be more persua-
sive than that of the Fourth and the Tenth.‘?‘9

*OUnited States v. Morton, 387 F.2d 441
(8th Cir. 1968).

27Lanr:ao, Inc. v. United States, 422
F.2a 481 (6th Cir.), cert. denied, 398 U.S.
928 (1970).

28Respondent's Memorandum in Opposition
at 3 (No. 1346, 0.T. 1969).

2

4]

Connery v. United States, 460 F.2d 1130
(3 Cir. 1972).
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Later in 1972, the Tax Court was con-
fronted with the same issue in a case involv-
ing a Maryland taxpayer. Since an appeal
from the Tax Court's decision lay solely to
the Fourth Circuit, the Tax Court was re-
quired, under its Goisen rule,30 to follow
thé Fourth Circuit's decision. The Tax
Court did so, but expressed disagreement
with the Fourth Circuit and stated that the
Supreme Court's denial of certiorari in the
Sixth Circuit case in 1970 "in the face of .
a square and admitted conflict would appear
to be persuasive that the Court regarded
the two decisions cited by the Government
in its Memorandum in Opposition] in the cir-
cumstances as having a strong bearing on
the issue."31 On appeal to the Fourth
Circuit, the Commissioner conceded that
Pridemark supported the result reached by ‘the
Tax Court, but argued that Pridemark was
against the dccided weight of authority and
represented an inadmissible application of
section 337. The case was initially heard

30 yack E. Golsen, 54 T.C. 742 (1970), aff'd,

445 F.2d 985 (10th Cir.), cert. denied,
404 U.S. 940 (1971).

3lg¢ Course, Inc., 59 T.C. 146, 152
(1972), rev'd, 499 F.2d 754 (4th Cir. 1974).
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by a panel, but when doubt developed as to
the correctness of Pridemark, the appeal

was certified for en banc consideration. In
mid-1974, the en banc court overruled Pride-
mark and held that the legal fees were not
deductible.>2

Thus, more than ten years after the
first decision in the Tax Court, this recur-
ring issue remains unsettled, and four cir-
cuits disallow a deduction which one circuit
permits. (In this regard, it should be
noted that under the Golsen rule the Tax
Court would be required to follow the Tenth
Circuit decision in cases appealable to that
court.) The practical effects were described
in one practitioner's response to the Commis-
sion's survey of tax attorneys: "This con-
flict makes the resolution of this question,
from a planning standpoint, significantly
less certain, with the consequence that some
effort is made to allocate expenses, as much
as possible, to transactions other than the
sale of the assets."”

Given the competing demands on the
Supreme Court's limited resources, one can-
not fault the Court for denying certiorari
in 1970, or the Solicitor General for urging
it to do so; but neither can one regard the

32Of Course, Inc. v. Commissioner,
499 F.2d 754 (4th Cir. 1974).
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continued uncertainty and the repetitive
litigation, with the resulting burdens on
taxpayers and the courts, as indicators of
a healthy system.

5. Standing to sue motion picture

distributor for violation of antitrust laws.
Under section 4 of the Clayton Act, "[a]ny
person who shall be injured in his . . .

property by reason of anything forbidden in
the antitrust laws may sue therefor . . .
and shall recover threefold the damages by
him sustained . . . ." Block booking is a
practice under which a motion picture exhi-
bitor, as a condition of obtaining a license
from a distributor to exhibit one movie,
agrees to accept other movies from the dis-
tributor. It is clear that block booking
violates section 1 of the Sherman Act. The
unsettled issue in whether the producer
whose pictures have been block-booked has
standing under section 4 of the Clayton Act
to sue the distributor responsible for the
block booking. In 1970 the Second Circuit
held that a producer did not have standing;

33Fields Productions, Inc. v. United
Artists Corp., 432 F.2d 1010 (24 Cir. 1970),
cert. denied, 401 U.S. 949 (1971).
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33

later in the same year the Ninth Circuit, ex-
plicitly rejecting the Second Circuit decision,
held that a producer does have standing.>?

The Supreme Court denied certiorari in both
cases, with Justices Brennan and White voting
to review the Second Circuit decision.

The conflict between the Second and the
Ninth Circuits is part of a broader area of
disagreement among the courts of appeals.

During the last twenty years the issue of stand-
ing to sue under section 4 of the Clayton Act
has engendered decisions in ten circuits.35
Professor Louis B. Schwartz of the University
of Pennsylvania Law School, who conducted a
survey of the views of antitrust practifioners
for the Commission, found that this issue was
the one about which practitioners were most
concerned. Recently the Ninth Circuit re-
viewed the decisions and concluded that "es-
sentially two disparate analytical techniques”
are employed by the various courts, although
the opinion noted that there are actually

36 The su-
preme Court denied certiorari in the Ninth

many more than two approaches.

34Mulvey v. Samuel Goldwyn Productions,
433 F.2d 1073 (9th Cir. 1970), cert. denied,
402 U.S. 923 (1971).

355ee In re Multidistrict Vehicle Air
Pollution M.D.L. No. 31, 481 F.2d 122, 126-
27 (9th Cir.), cert. denied, 414 U.S. 1045
(1973).

3

614. at 127, n. 7.
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Circuit case.37

Although a persuasive

argument was made that the same result would
have been reached under any of the tests, it
should be noted that certiorari was also denied

in several of the earlier cases.

6. Standard for determining whether "bad

dehts" are bhusiness or nonbusiness obligations.

A taxpayer may use a business debt to offset
.ordinary income and for carryback purposes
under section 172 of the Internal Revenue
Code. Nonbusiness debts may not be so used.
In determining whether a bad debt is a bus-
iness or a nonbusiness obligation, the regu-
lations focus on the relation the loss bears
to the taxpayer's business. If, at the time
of worthlessness, that relation is a "proxi-
mate" one, the debt qualifies as a business
debt. The issue is whether the required
proximate relation necessitates a "dominant"
business motivation on the part of the tax-
payer, or whether a "significant" moti-
vation is sufficient. The Second Circuit
approved a significant motivation standard
in 1963.38 Six years later the Seventh
Circuit held that the "dominant" motivation
was determinative.39 In 1970 the Fifth

3 Morgan v. Automobile Mfrs. Ass'n,
414 U.S. 1045 (1973).

SB\eddle v. Commissioner, 325 F.2d 849
(2d Cir. 1963).

59Niblock v. Commissioner, 417 F.2d 1185
(7th Cir. 1969).

Circuit followed the Second.40 The Supreme
Court granted certiorari in the Fifth Cir-
cuit case to resolve the conflict. The de-~
cision, adopting the dominant motivation
standard, came down in 1972, three years
after the conflict had developed and nearly
a decade after the first appellate decision

on the issue.4l

7. Proof of intent in prosecution for
threatening harm to President. Does the sta-
tute making it unlawful to make threats against
the President of the United States, 18 U.S.C.
§871(a), require proof that the defendant had
a present intention to carry out the threat?
The District of Columbia Circuit held in 1968
that proof of intent is not required.42 The
U.S. Supreme Court reversed that decision on
other grounds, but expressed "grave doubts"
about the correctness of the D.C. Circuit's
interpretation.43 In the succeeding years,

40,, .
United States v. Generes, 427 F.2d 279

(5th Cir. 1970), rev'd, 405 U.S. 93 (1972).
41

(1972).
42 .
Watts v. United States, 402 -F.24 676

(D.C. Cir. 1968), rev'd on other zround
394 U.S. 705 (1969). . =

43
Watts v. United States, 394 U.S.
708 (1969). ’ 709,

United States v. Generes, 405 U.S. 93
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the Second, Sixth, Ninth, and Tenth
Circuits agreed with the D.C. Circuit, while
the Fourth Circuit, sitting en banc, held to
the contrary.48 Certiorari was denied in "
three of the cases. 1In early 1974, the Fifth
Circuit adopted the D.C. Circuit's interpre-
tation. On October 29 of that year, the
Supreme Court agreed to review the Fifth
Circuit decision.?® 4 resolution of the
issue can thus be expected in 1975 —- after
seven years of appellate litigation and de-
cisions by six circuits.

8. Valuation of mutual fund shares in

decedent's estate. A pair of Treasury Regu-

lations issued in 1963 ruled that mutual
fund shares in a decedent's estate should
be valued, for estate and gift tax purposes,

ynited States v. Compton, 428 F.2d 18 (2d
Cir. 1970), cert. denied, 40l U.S. 1014 (1971).

4SyUnited States v. Lincoln, 462 F.2d 1368
(6th Cir.), cert. denied, 409 U.S. 952 (1972).

46poy v. United States, 416 F.2d 874 (9th
Cir. 1969).

¥"\nited States v. Hart, 457 F.2d 1087
(10th Cir.), cert. denied, 409 U.S. 861 (1972).

Bnited States v. Patillo, 438 F.2d 13
(4th Cir. 1971)(en banc), aff'g 431 F.2d 293
(1970).

49United States v. Rogers, 488 .24 512
(5th Cir.), cert. granted, 419 U.S. 824 (1974).
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at the public offering or "asked" price at
the date of death, rather than at the re-
demption or "bid" price. The validity of

the regulations was tested in the Tax Court,so

four courts of appeals,51 and a district court

in yet a fifth circuit.”™ The first two cir-
cuits to pass upon the issue held the regu-
lations to be valid, and the Supreme Court
denied certiorari in one of the cases.>>
Thereafter, two other circuits held the regu-

lations invalid,54

and the Supreme Court

"eranted the Government's petition for certiorari
- . . because of the conflict among the circuits."”
Ten years after the regulations had been promul-

gated, the Supreme Court held that they were

SOgstate of Wells, 50 T.C. 871 (1968),
aff'd sub nom. Ruehlmann v. Commissioner,

418 F.2d 1302 (6th Cir. 1969), cert. denied,
398 U.S. 950 (1970).

51

Cases cited notes 53 and 54, infra.
52Hicks v. United States, 335 F. Supp.
474 (D. Col. 1971), aff'd on other grounds,
486 F.2d 325 (10th Cir. 1973), cert. denied,
416 U.S. 938 (1974).

53Ruehlmann v. Commissioner, 418 F.2d
1302 (6th Cir. 1969), cert. denied, 398 U.S.
950 (1970); Howell v. United States, 414
F.2d 45 (7th Cir. 1969).

*pavis v. United States, 460 F.2d 769

(9th Cir. 1972); Cartwright v. United States,

457 F.2d 567 (2d Cir. 1972), aff'd, 411 U.S. 546
(1973).

®Synited States v. Cartwright, 411 U.S.
546, 550 (1973).
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not valid, and that mutual fund shares should
be valued for estate tax purposes at the re-
demption price. In the interim, as Erwin Gris-
wold put it, "thousands of cases [were] held
in abeyance, and much bootless administrative
conference and litigation [was] engendered."56

9. Priority of payment for withholding
taxes under Bankruptcy Act. Section 64(a)
of the Bankruptcy Act governs the priorities
to be accorded the debts of a bankrupt.
The issue is the priority to be given to with-
holding taxes on pre-bankruptcy wage claims
against a bankrupt employer. "The choice
lies between the first priority (costs and
expenses of administration), . . . the second
priority (wages and commissions, limited as
the statute specifies), . . . the fourth priority
('taxes which became legally due and owing by

the bankrupt'), . . . and no priority at all. o7

In 1947 the Eighth Circuit held that withhold-
ing taxes were to be given first priority.58
In the succeeding years the issue arose in at

least three other circuits, with one following

o 56Griswold, The Supreme Court's Case Load:
Civil Rights and Other Problems, 1973 U. I11.
L.F. 615, 630 (1973).

®70tte v. United States, 419 U.S. 43, 55-
56 (1974).

58United States v. Fogarty, 164 F.24 26
(8th Cir. 1947).
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the Eighth in holding that the taxes were
entitled to first priority,>> one holding
for the second priority,6o and one holding
for the fourth priority.®l 1In 1974 the Su-
preme Court granted certiorari, "primarily
because the circuits [were] in disarray" on
the issue, and held that the taxes were en-
titled to second priority.62 Thus the issue
was settled -- after more than 25 years of

appellate litigation.

10. Reservists' eligibility for re-
adjustment pwyments. On May 28, 1974, the

United States Supreme Court handed down a
decision in cémpanion cases arising out of
the following statutory provisions:63

Congress has provided in 10 U.S.C.
§687 (a) that an otherwise eligible
member of a reserve component of
the Armed Forces, who is invol-
untarily released from active

duty, "and who has completed,
immediately before his release,

59Lines v. California Dept. of Employ.,
242 F.2d 201 (9th Cir.), cert. denied, 355
U.S. 857 (1957).

601h re Freedomland, Inc., 480 F.2d 184
(2d Cir. 1973), aff'd sub nom. Otte v. United
States, 419 U.S. 43 (1974).

6lIn re Connecticut Motor Lines, Inc.,
336 F.2d 96 (34 Cir. 1964).

520tte v. United States, 419 U.S. 43,
47 (1974).

63cass v. United States, 417 U.S. 72,
73-74 (1974).

‘
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at least five years of continuous
active duty, is entitled to a
readjustment payment computed by
multiplying his years of active
service . . . by two months' basic
pay of the grade in which he is
serving at the time of his re-
lease." It is further provided
that "[f]or the purposes of this
subsection— . . . (2) a part of a
year that is six months or more

is counted as a whole year, and

a part of a year that is less

than six months is disregarded . . . ."

The question to be decided by the Court was

whether the "rounding" provision
set forth in §687 (a) (2) is to be
applied in determining eligibility
for readjustment pay, as well as
in computing the amount of read-
justment pay to which an eligible
reservist is entitled, so that
involtarily released reservists
who have completed four years and
six months or more, but less than
five years, of continuous active
duty prior to their release are
nonetheless entitled to a re-
adjustment payment.

The Court of Claims held in 1971 that the
rounding provision is applicable in determin-
ing eligibility for, as well as computation
of, readjustment payments under §687; the
Supreme Court denied certiorari.64v Two years
later the Court of Appeals for the Ninth Cir-
cuit held that the rounding clause applied
only to computation of readjustment payments.
The Supreme Court granted certiorari "to
resolve the conflict" and in 1974 adopted the

64Schmid v. United States, 436 F.2d
987 (Ct. Cl.), cert. denied, 404 U.S. 951
(1971).
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Ninth Circuit view.65

11. Effect of intervening valid elec-

tion on pending unfair labor practice proceed-
ings. When a National Labor Relations Board
order sets aside a representation election he-

cause of an employer's unfair labor practices
and proscribes such conduct in the future,

are judicial proceedings to enforce the order
rendered moot by an intervening valid election?
This was the issue which received plenary con-
sideration by the United States Supreme

Court in the spring of 1970.5% 1n 1962 the
Ninth Circuit had held that an intervening
valid election does moot the proceedings
arising out of the earlier election.G'7

Within the next four years two circuits ex-
plicitly refused to adopt the reasoning of

the Ninth Circuit case.®® When, in 1969,

65 .
Cass v. United States, 417 U.S. 72,

74 (1974) aff'g 483 F.2d 220 i
s , (9th Cir.

66
NLRB v. Raytheon Co., 398 U.S. 25 (1970).

67
General Engineering, Inc. v. NLEB
F.2d 570 (9th Cir. 1962)." » S

68

NIRB v. Metalab-Labcraft, 367 F.2d
471 (4th Cir. 1966); NLRB v. Marsh Super-
markets, Inc., 327 F.2d 109 (7th Cir. 1963),

cert. denied, 377 U.S. 944 (1964).
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the Ninth Circuit adhered to its position,%°

the Supreme Court granted certiorari and
after oral argument reversed the Ninth Cir-
cuit decision.

12. Applicability of gun control
statulte to pawnor's redemption. Under federal
gun control legislation, 18 U.S.C. §922(a)(6),
it is unlawful knowingly to make a false state-
ment "in connection with the acquisition . . .

of any firearm . . . froma . . . licensed
dealer." The issue is whether this provision
covers the redemption from a pawnbroker of a
firearm pawned by the defendant himself. The
Ninth and Tenth Circuits held that the sta-
tute was applicable;70 the Fifth Circuit held
that it was not.71 The Supreme Court granted
certiorari, heard arguments, and wrote a full
opinion "to resolve an existing conflict among
the circuits.”'72 On the basis of an elaborate
analysis, the Court affiimed the Ninth Circuit

decision.

69NLRB v. Raytheon Co., 408 F.2d 681 (9th
Cir. 1969), rev'd, 398 U.S. 25 (1970).

"OHuddleston v. United States, 472 F.2d
592 (9th Cir. 1973), aff'd, 415 U.S. 814
(1974) United States v. Beebe, 467 F.2d
222 glOth Cir. 1972), cert. denied, 416 U.S.
904 (1974). ‘

7lUnited States v. Laisure, 460 F.2d
709 (5th Cir. 1972).

72juddleston v. United States, 415 U.S.
814, 818 (1974).
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153. Tax treatment of bad debt reserves

in nonrecognition transactions. The issue,

in the words of the Harvard Law Review, is

"the tax treatment of bad debt reserves

when accounts receivable are transferred to

a controlled corporation as a part of a

section 351 nonrecognition transaction."

73

Under section 351 of the Internal Revenue

Code, gain or loss is not recognized "if

property is transferred to a corporation . .

by one or more persons solely in exchange

for stock or securities in such corporation

and immediately after the exchange such

person or persons are in control . . . of the

corporation.

The Commissioner argued that

under the "tax benefit'" rule the transfer of
the bad debt reserves resulted in taxable

74

income. The Fifth Circuit agreed, re—

jecting a Ninth Circuit decision of three
years earller.75 The Supreme Court granted
certiorari "to resolve the conflict" 76 and
in 1970 adopted the view of the Ninth Cir-

cuit.

The Supreme Court, 1969 Term, 84 Harv.

L. Rev. 1, 241 (1970).

Nash Ve

Unlted States, 414 F.2d 627

(5th Cir. 1969), rev rev'd, 398 U.S. 1 (1970).

75

Estate of Schmidt v. Commissioner, 355

F.2d 111 (9th Cir. 1966).

6Nash V.
3 (1970).

United States, 398 U.S. 1,
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14. Tax treatment of repayments under
section 16(b) of the Securities Exchange Act.
When a corporate insider is required to dis-

gorge short-swing profits realized in vio-
lation of section 16(b) of the Securities
Act of 1934, how should those payments be
treated for income tax purposes? The Com-
missioner of Internal Revenue maintains that
repayments under §16(b) should be treated as
longterm capital losses, while taxpayers ar-
gue that these payments are ordinary and
necessary business expenses and thus should
be allowed as deductions. Two Jjudges have
contended for yet a third approach.77 In

a series of decisions dating to 1956,78

the Tax Court of the United States has sus-
tained the taxpayer position. In 1970 the
Sixth Circuit Court of Appeals rejected the

taxpayer position and upheld the Commissioner‘.’7

The Tax Court has continued to adhere to its
view; the Second and Seventh Circuits have

77Cummings v. Commissioner, 506 F.24 449,
454 (24 Cir. 1974)(Smith, J., concurring),
cert._denied, 95 S. Ct. 1571 (1975), _rev'g on
other grounds, Nathan Cummings, 61 T.C. 1, 4
{1973) (Drennen, Jr., dissenting).

“8Laurence M. Marks, 27 T.C. 464 (1956).

"OMitchell v. Commissioner, 428 F.2d
259 (6th Cir. 1970), cert. denmied, 401 U.S.
909 (1971).

A-32

now joined the Sixth in agreeing with the

. 80 _
Commissioner. A case raising the same

issue is now pending in the Tenth Circuit.Bl
Thus, five years have passed since the issue
was first litigated in the courts of appeals;
four circuits will soon have passed upon the
matter; yet the question has not been re-
solved, and the litigation continues.
Prolonged uncertainty on an issue of
this kind is an invitation to forum shopping
as is illustrated by the response of a Wash-

ington, D.C., attorney to the questionnaire

of Professor Gersham Goldstein, the Commission's

consultant on tax law:

I can think of one situation where
a client maintained two residences;
had been filing his tax returns

in Chicago; but had a reasonable
option of filing them in New York
instead. We had an issue of the
deductibility of the return of
"short-swing" profits under section
16(b) of the Securities Exchange
Act. The Seventh Circuit decisions
were adverse; there were no control-
%1ng Second Circuit decisions. The
issue had been raised by revenue

(24 Cir. 1974

(1975); Anderson v Commises
1304 (7th Cir. 1ov3)  rissioner, 480 F.2d

Cummings v. Commissioner, 506 F.2d 449
» cert. denied, 95 S. Ct. 1571

81A .
ppeal in Charles I. Brown, T.C. Mem.

1973~275, 32 CCH T.C. Mem. T32.258 (1973).
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agents and a petition was filed in
the Tax Court of the United States,
where we expected and received a
favorable decision. We anticipated
that the government would appeal
and, in order to make sure that the
case was heard in the Second Cir-
cuit, we had the taxpayer firmly
establish his residence in New
York and file his income tax re-
turns with the Service Center for
that region. As anticipated the
government finally did appeal the
case to the Second Circuit.

As noted earlier, the Second Circuit ultimately
followed the Seventh Circuit and adopted the
Commissioner's position, thus frustrating the
taxpayer's forum shopping.

15. Applicability of compulsory license
provision of Copyright Act to unauthorized
tape duplicators. Under the compulsory licen-
sing provision of the Copyright Act, 17 U.S.C.
§1(e), a composer may select the licensee who
will originally produce a record of his musi-
cal work, but thereafter any other manu-
facturer can also record the composition, pro-
vided that he pays a royalty of two cents
per record; files a notice of intent to use;
and makes a "similar use of the copyrighted
work." 1In recent years there has been a
proliferation of unauthorized duplication of
recordings by so-called "tape pirates" who
have sought to invoke the compulsory licensing
provision as a defense to copyright infringe-
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ment suits. The issue is whether “"similar
use" under that provision applies to those
who make duplicates from authorized recordings.
Four circuits have now held that making

an identical copy of a recorded version of a
copyrighted musical composition does not

come within the compulsory licensing pro-
vision.82 In each case there was a dissent:
in three of the cases the court of appeals
was reversing the district court. Certiorari
was sought and denied in three of the cases.
In the second case, decided on January 20,
1975, the Supreme Court had asked the views
of the Solicitor General, who recommended
against granting review on the grounds that
the decision below was correct and that

there was no conflict.

Thus, after some years of appellate
litigation demanding the attention of four
courts of appeals, with a division of
opinion among the judges and varying hold-
ings by district courts, the issue remains
unsettled. While the importance of the
question has been reduced by a 1971 amend-
ment to the Copyright Act (affecting com-
positions first recorded after February

82
Fame Pub. Co. v. Alabama Custom

Tape, Inc., 507 F.2d 667 (5th Cir. 1975):
Jondora Music Pub. Co. v. Melody ’
Rec., Inc., 506 F.2d 392 (3d Cir. 1975)

cert. denied, 43 U.S.L.W. 3644 (U.S. Jude

9, 1975); Edward B. Marks Music Corp. v.
Coloradq Magnetics, Inc., 497 F.2d 285
(10th Cir. 1974}, cert. denied, 419 U.S.
1120 (1975); Dutchess Music Corp. v. Stern
458 F.2d 1305 (9th Cir.), cert. denied ’
409 U.S. 847 (1972) i
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15, 1972) and a 1973 Supreme Court decision
permitting states to protect recordings under

&3 continuing liti-

unfair competition laws,
gation can nevertheless he expected, if only
because of the renewed popularity of many
older songs.B4 In light of the other cases
pressing for the Supreme Court's attention,
the Court cannot be faulted for denying
certiorari; the question remains whether a
nationally binding decision would be
desirable if additional appellate capacity

were available.

16. Corporate venue under the Judi-

cial Code. Does the last clause of the
corporate venue statute, 28 U.S.C. §.391(c),
which clearly applies to corporate defen—

83Goldstein v. California, 412 U.S. 546
(1973).

84See Petras, Tape Piracy: The Hidden
Costs, Stereo Review, Jan. 1975, at 48:
"Many tape pirates get around the federal
copyright law, vhich prohibits the duplica-
tion only of recordings made after February
15, 1972, by copying program material
recorded before that time. . . . Ordinarily,
such program material -- five, ten, or
fifteen years old -- would be considered
'old' and unsalable. But not today, in a
country on a nostalgia binge that makes even
a half decade long enough ago for its
artifacts, including popular music, to be
collectible. 'Oldies but Goodies' and
'Golden Goodies' are big business today,
running into tens of millions of dollars,
and (tape pirates) are seizing a large share."
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dants, also expand the venue options avail-
able to corporate plaintiffs? The provision
in question was enacted as part of the gen-
eral revision of the Judicial Code in 1948.
The issue was first litigated in 1949;85
it has divided the text writers and the
district courts; and it has been passed on

by four circuits (all holding adversely to
the plaintiff corporations), most recently

by the Third Circuit in a full-dress opinion
in 1974.86 In 1967 the Supreme Court charac-
terized the issue as "a difficult one, with
far-reaching effects," and declined to decide

the question.S'7

17. Allocation of interest income when
corporation makes interest-free loan to sub-
sidiary. Under section #82 of the Internal
Revenue Code, 26 U.S.C. §482, the Commissioner
is authorized to allocate income between a
parent corporation and a subsidary if he
determines that apportionment "is necessary

in order to prevent evasion of taxes or
clearly to reflect the income of" the cor-

8 .
5F‘relday v. Cowdin, 83 F. Supp. 516
(S.D.N.Y. 1949).

86 .
American Cyanamid Co. v. Hammond Lead

Products, Inc., 495 F.2d 1183 (3d Cir. 1974).

87
Abbott Laboratories, Inc. v. Gardner,
387 U.S. 136, 156-57 n.20 (1967).
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porations. When a parent corporation makes

an interest-free loan to a subsidary, the
Commissioner has sought to allocate to the
parent income from interest on the loan.

The issue is whether he may do so without
showing that the borrowed funds actually
produced income for the borrowing corporation --
that is, without "tracing" the income. 1In

a series of cases the Tax Court has held

that if the parent corporation proves that

a particular loan has not resulted in the
production of gross income to the subsidiary,
the Commissioner cannot allocate income to

the parent.BB Since 1972 the issue has been
litigated in three circuits; in each case

the court of appeals has reversed the Tax

Court and rejected the need for ”tracing”.89
In the Commission's survey of tax practitioners,

88 juber Homes, Inc., 55 T.C. 598 (1971);
PPG Indus., Inc., 55 T.C. 928 (1970); Smith-
Bridgman & Co., 16 T.C. 287 (1951).

89Kerry Investment Co. v. Commissioner,
500 F.2d 108 (9th Cir. 1974); Kahler Corp.
v. Commissioner, 486 F.2d 1 (8th Cir. 1973);
B. Forman Co. v. Commissioner, 453 F.2d
1144 (2nd Cir.), cert. denied, 407 U.S.
934 (1972). See also Fitzgerald Motor Co.
v. Commissioner, 508 F.2d 1096 (5th Cir. 1975),
in which the Fifth Circuit joined in rejecting
the Tax Court's tracing theory, but affirmed
the Tax Court on other grounds.
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one respondent referred to this line of
cases as one which "appears to have the
makings of a long-run melodrama," and cited
it as an example of a situation in which
conflict between the Tax Court and the cir-
cuits interjects confusion and uncertainty
into the tax law.

18. Jurisdiction of bankruptcy court

to require telephone company to provide

continued service to debtor. Under the
Bankruptcy Act, the district court sitting
in bankruptcy has summary jurisdiction over
property that is in the possession of the
debtor or his trustee. The issue is whether

the right to use a telephone number consti-
tutes "possession" of that number. If it
does, the bankruptcy court, in a summary
proceeding, may enter an injunction com-
pelling the telephone company to provide
continued service to the debtor. In 1961,
the Second Circuit held that the right to
use a telephone number does not constitute
possession of that number, so that the
bankruptcy court did not have summary juris-
diction of the dispute between the debtor and
the telephone company.90 This decision was

90
Slen@erella Systems of Berkeley,
Inc. v. Pacific Tel, and Tel. Co., 286
F.2d 488 (2d Cir. 1961).
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followed by the Ninth Circuit in 1971.91

In 1975, the Fifth Circuit, noting that the
two earlier decisions "are extremely brief
discussions of the issue," concluded that
"they should not be followed," and upheld
the summary jurisdiction of the bankruptcy
court.92 A recurring issue thus remains
unsettled and subject to further litigation
in the lower courts, 15 years after the
first appellate decision.

19. Non-obviousness as jury question

in patent validity case. The validity of

a patent depends on several components,
including novelty, utility, and non-obvious-
ness (invention). The first two are custom-
arily held to present issues of fact.
However, the circuits are divided on whether
the element of non-obviousness is a factual
question that may be submitted to a jury,

or an issue of law to be decided by the judge
alone. The question turns in large part on

91In re Best Re-manufacturing Co., 453

F.2d 848 (9th Cir. 1971), cert. denied, 406
U.S. 919 (1972).

921n re Fontainebleau Hotel Corp.,
508 F.2d 1036 (5th Cir. 1975).
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the proper interpretation of the relevant
Supreme Court decisions. At least three
circuits have held that non-obviousness is
an issue of law,93 while the Tenth Circuit
has adhered to its view that non-obviousness
is a factual question.94 The issue is
litigated frequently, as a review of the
decisions in a recent Fifth Circuit opinion
makes clear.95 In the most recent Tenth
Circuit case, in which the court acknowledged
the conflict, the Supreme Court denied certio-
rari.96 Justice Douglas, in an opinion
dissenting from the denial, took note of

the differing views amoag the circuits.

9%Swosford v. B & W, Inc., 395 F.2d
362 (5th Cir.), cert. denied, 393 U.S. 935
(1968); Hensley Equipment Co. v. Esco Corp.,
375 F.2d 432 (9th Cir. 1967); Monroe Auto
Equip. Co. v. Heckethorn Mfg. & Sup. Co.,
332 F.2d 406 (6th Cir.), cert. denied, 379
U.S. 888 (1964).

9Moore v. Schultz, 491 F.2d 294 (10th
C@r.), cert. denied, 419 U.S. 930 (1974);
Eimco Corp. v. Peterson Filters and Eng.
Co., 406 F.2d 431 (10th Cir. 1968), cert.
denied, 395 U.S. 963 (1969). T

9swofford v. B & W, Inc., 395 F.2d
362 (5th Cir.), cert. denied, 393 U.S. 935
(1968).

9
®schultz v. Moore, 419 U.S. 930 (1974).




20. Jurisdiction over plaintiff's claim

against third-party defendant. The issue

is whether an independent basis of juris-
diction is necessary to support a plaintiff's
assertion of a claim against a third-party
defendant who has been impleaded under Fed.
R. Civ. P. 14(a), or whether such a claim

is within the ancillary jurisdiction of the
court. The issue has been litigated in at
least three circuits and in numerous district
courts since 1950.%7 While every court of
appeals to have passed on the issue has held
that an independent basis of jurisdiction

is required, the question remains the subject
of widespread litigation and, as one Jjudge
stated in 1971, "there is still much dis-

agreement on this point"98

among the
district courts. Moreover, because of the
strong policy considerations in favor of
avoiding "multiplicity of suits and piece-

meal litigation,"99 the commentators have

9'7See cases cited in 3 J. Moore, Federal

Practice 914.27 [1], n. 1 (24 ed. 1974).
98Kenrose Mfg. Co., v. Fred Whitaker

Co., 53 F.R.D. 491, 495 (W.D. Va. 1971),

aff'd, 512 F.2d 890 (4th Cir. 1972).

99Buresch v. American LaFrance, 290
F. Supp. 265, 267 (W.D. Pa. 1968).
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called for {e—examination of the issue by
the courts. 190 Continued litigation can

therefore be expected.

1003 J. Moore,

glg (24 ea. 1974);
ederal Practice and
(1971) at 230-32.

Federal Practice 114,97
6 Wright & Miller,
Procedure: Civil §1444

A3
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II. CONFLICTS AND THE SUPREME COURT:

A STUDY OF PETITIONS FOR CERTIORARI

The most acute examples of situations in
which there is an absence of an authorita-
tive national ruling are those in which there
is a conflict between courts of appeals
(or between a court of appeals and a state
court or between state courts) on an issue
of federal law. The resolution of such con-
flicts is widely regarded as a primary func-
tion of our one national court, and indeed
it was not so long ago that the leading
treatise on the jurisdiction of the Supreme
Court could declare unequivocally that
where there is a direct conflict between
two courts of appeals on an issue of
federal law, "the Supreme Court grants
certiorari as of course, and irrespective
of the importance of the question of law
involved."® If a substantial number of
conflicts are not being resolved by the
Supreme Court today, this fact would
provide a strong argument for the creation
of a new tribunal with the judicial capacity
and authority to fill the vacuum.

8R. Robertson & F. Kirkham, Jurisdic-
tion of the Supreme Court of the United
States 629 (R. Wolfson & P. Kurland ed. 1951).
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In June, 1974, the Commission launched
a major project to determine the extent to
which the” Supreme Court is denying review
despite the existence of a conflict.
Professor Floyd Feeney, Executive Director
of the Center on Administration of Criminal
Justice at the University of California,
Davis, agreed to undertake the project for
us.

The results of the study may be sum-—
marized briefly. Considering only cases
denied review, Professor Feeney found the
number of genuine direct conflicts to be
about five percent of the total sample
studied. Taking the ratio of issues to
not-argued cases in the cases reviewed,
and applying it to the number of not-argued
cases in the 1971 and 1972 terms, between
65 and 70 direct conflicts per term could
be projected (see Table 25). Because some
cases have more than one conflict issue,
the number of cases would be slightly
smaller: 63 in 1971, 66 in 1972 (see
Table 26). If the ratio is applied to
the 1973 term, Professor Feeney states,
the number of direct conflicts would be
77. To put this figure in perspective,
we note that it is about one-half of the
total number of cases given plenary
consideration by the Supreme Court each

term.
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The figures remain impressive even
when duplicate issues, conflicts resolved
at the time review is denied, and serious
procedural problems are taken into account.
The total number of projected conflicts
is then 45 per year, based on the 1971
caseload, or 48 per year, based on the
1972 caseload (see Table 27). If we apply
the same ratios to the number of direct
conflicts projected for the 1973 term, the
total is 55 or 56 —-- the equivalent of
about one-~third of the number of cases
given plenary consideration each term.

Some witnesses at Commission hearings
have suggested that the data on conflicts
are heavily weighted by constitutional
issues which the Supreme Court Justices
felt were not yet ripe for definitive
adjudication. In fact, fewer than half
of the actual direct conflicts studied by
Professor Feeney involved constitutional
issues (see Table 15). What is more
significant, when Professor Feeney studied
the persistence of conflicts, he found
that conflicts on constitutional issues
were much more likely to be resolved
than conflicts involving statutory or
other issues (see Tables 18 and 19).

Moreover, the proportion of conflicts
that were duplicated in the sample, or
were resolved at the time of denial of

certiorari, or arose in cases with serious
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procedural problems, was much higher among

the constitutional cases than among other
n

cases (see Table 23). Specifically, al-

though statutory and other non-constitutional

issues constituted little more than half of
the total number of direct conflicts

found (54%) they constituted almost ex-
actly two-thirds of the total number when
duplications, issues resolved at the out-
set, and serious procedural problems are
taken into account. Thus, if we take the
latter ratio, two--thirds, derived from the
actual figures revealed by the sample (see
Table 23), and apply it to the projections,
we find that the number of direct non-
constitutional conflicts not duplicated,
not resolved at the outset, and without
serious procedural problems would be 30

in the 1971 term, 32 in the 1972 term, and
36 in the 1973 term.

In the time available, Professor Feeney
was able to review some but not all of the
strong partial conflicts verified by his
student associates. He éstimates that
there would be about 50 strong partial
conflicts per term in the cases denied
review, in addition to the direct conflicts.
(The figures are 47 for the 1971 term and
50 for the 1972 term). .

The significance of these strong
partial conflicts as indicators of un-
certainty in the national law should not
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be minimized, as some of the examples cited
by Professor PFeeney will demonstrate.
If one takes the strong partial conflicts —-
either 47 or 50 —-- and reduces them to
take account of duplications, immediate
resolution, and serious proceédural problems,
and if one assumes the same proportion of
non-constitutional issues as in the direct
conflicts, the total number of non-
constitutional strong partial conflicts
remaining in cases denied review would be
about 22 to 24 per term. Adding these to
the direct conflicts in the same category
(i.e. non-constitutional, not duplicated,
not resolved at the outset and without
serious procedural problems), the total
would be between 50 and 60 per term.
Professor Feeney also found a substantial
number of conflicts which he characterized
as '"weak partial conflicts"; none of these
has been included in these projections.

Professor Feeney's report is set
forth in major part in the following pages.
A historical introduction and some detail
have been omitted; omissions are indicated
by asterisks. Textual summaries and
other interpolations are enclosed in
brackets.

The report follows.
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CONFLICTS INVOLVING FEDERAL LAW:
A REVIEW OF CASES PRESENTED TO THE SUPREME
. COURT
by
Floyd Feeney
June 4, 1975

This study is an attempt to analyze the
extent of conflict in the lower courts and
the nature of that conflict by an examination
of the [paid petitions for certiorari and
jurisdictional ctatements] presented to the
Supreme Court during the 1971 and 1972 terms
of court. These two terms of court were

chosen as the most recent for which data were

generally available at the time the study
began in the summer of 1974. They were
believed to be typical of the current work-
load and problems both of the Supreme Court
and the federal appellate courts. 1In addi-
tion the 1971 term was one that was analyzed
to some extent by the Freund Study Group.

in all over 7,000 cases were disposed of

by the Supreme Court in these two terms,

as indicated in Table 1.

hY

34The figures in Table 1 are taken from
a set of special statistics which includes
the 1971 and 1972 terms of court. They were
made available through the courtesy of Mr.
Mark Cannon, Administrative Assistant to
the Chief Justice. These figures were used
in the study because they provide greater
detail as to cases denied review than the
regular Supreme Court statistical series.
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Table 1

Dispositions by the Supreme Court

1971 1972

Term Term

Argued 160 174
Not Argued,

Regular Docket 1513 1619
Not Argued,

In Forma Pauperis 1961 1937

3634 3730

The 3,900 in forma pauperis cases dis-
posed of summarily in these two terms wer
?ot studied. Over 85 percent of these )
%nvolve direct review of criminal proceed-
ings or habeas corpus petitions, and the
usually supply less than five p;rcent ofy

the cases taken by the Court.35 Generall
ally

V1
; itten by non-lawyers, the petitions are
s a group less substantial and less well

presented than the cases on the regular

do
cket. As a consequence they are both

iess l%kely to contain a conflict and
ess likely to highlight any conflict

Because some cat i

: egories in the isti

g;gigrcgrom those used in the iggﬁizﬁlgzlcs

indicategrt series, the total number of c

consolidatgésgodlffeis slightly. Cases cases
for ora argument ‘

as one case in the argued case 2g§aigunted

35&23 £.8., Th
ot y , e Federal Judici
anter, Report of the Study Groﬁglg;a%he

Caseload o
RO f the Supreme Court A3, A8-A9
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in the lower courts that may exist.36 They
are also less accessible for review by non-
court personnel.:”’7
Another issue which the study faced
was how to treat the appeal cases disposed
of without argument. Formally these dis-
positions are on the merits, generally in
terms of an affirmance or a dismissal.38
Moreover, because these cases are part of
the Court's obligatory jurisdiction they
are not governed by Rule 19 and in theory
the existence of a conflict has little to
do with the granting of plenary review.
In actuality, however, jurisdictional
statements in cases on appeal have for some
time been treated in essentially the same
manner as certiorari petitions. The

Court's rules require that such statements

36Many of these petitions are handwrit-

ten and very short. Often they are unclear
or confusing as well. Sece description in
Lewis, Gideon's Trumpet (1965); Prettyman,
Death and the Supreme Court (1966).

37Regular docket petitions for certio-
rari and jurisdictional statements are
available for review at a number of deposi-
tory libraries and in part through the
Microcard Company. In forma pauperis cases
are available only at the Supreme Court.

~ %8In the 1972 term, of 245 appeals filed
and not argued, 101 were affirmed, 101 were
dismissed, 39 vacated, and 4 reversed.
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include "the reasons why the questions
presented are so substantial as to
require plenary consideratiqn,”38A and as
long ago as 1930 Frankfurter and Landis
suggested that the criterion of substantia-
lity "operates to subject the obligatory
Jjurisdiction of the Court 'to discretionary
consideratioganot unlike those governing
i‘ll

certiorar More recently, Mr. Justice

Brennan stated:39

The Court's practice, when consider-
ing a jurisdictional statement where-
by a litigant attempts to invoke the
Court's jurisdiction on appeal, is
quite similar to its well known one
on applications for writs of
certiorari.

Thus, because conflicts can occur
in appeal as well as certiorari cases and
because of the similarity in the Supreme
Court's own treatment of these cases, these
two categories have for the most part been

analyzed in similar terms. Generally, as

38A
Sup. Ct. R. 15(e), (f).

38BFrankfurter and Landis, The

Business of the Supreme Court at
October Term 1929, 44 Harv. L.Rev. 1
19307~

?

39Ohio ex. rel. Eaton v. Price,

360 U.S. 246 (1959). See also Frank,

-The United States Supreme Court: 1950-

ol, IS5 U. Chi. L. Rev. 165, 23T (1952);
STern and Gressman, Supreme Court
Practice 230-38 (4th ed. 1969).

Despite statements like that of Mr.
Justice Brennan, however, some con-
fusion as to the effect of summary dis-
position appears to continue.
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indicated in Table 2, appeals make up
less than 13 percent of all non-argued

cases.40
Table 2
Regular Docket Dispositions

1971 1972
Term Term
Agrued 160 174
Certiorari Denied 1352 1361
Summary Appeals _l42 _245
Total 1654 1780

40The rcertiorari denied" category
includes other summary certiorari dis-
positions including "judgment vacated"
and "judgment affirmed." There are 59
of these in the 1971 term and 93 in
the 1972 term. Table 2 omits the small
number of regular docket extraordinary
cases such as mandamus or prohihition
(19 in 1971 and 11 in 1972). "Summary
appeals" covers all non-argued appeals
including those affirmed, reversed, dis-
missed for want of a substantial federal
question, dismissed, dismissed and denied,
denied, and vacated and remanded. The
statistics for other terms are not avail-
able in the same format at this writing.
The figures on appeals for these two
terms appear to be more or less typical.
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At the outset the intention was to
study all cases for the two terms. Time
and resources did not permit this to be
accomplished, however, and ultimately the
number of cases analyzed was about two-
thirds of the total number of regular
docket cases and half or more of each
category except argued cases, as indica-

ted in Table 3.

Table 3
Cases Studied

1971 1972

Term Term
Argued 48 84
Certiorari Denied 877 982
Summary Appeals 108 155
Total Studied 1,033 1,221
Total Regular Docket
Cases 1,654 1,780

While the cases were not selected
according to strict rules of statistical
sampling, the methods utilized contained
no intentional biases and are believed
to contain no actual bias.4l Because the
central focus of the study is the extent

4lThe study was initially intended
to cover all cases from the 1971 and 1972
terms. Cases reviewed were consequently
selected on the basis of availability of
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of conflicts in cases not granted review
by the Supreme Court, the discussion which
follows will concern not-argued cases ex-—
cept where indicated otherwise.

CONFLYCTS CLAIMED

Each case included within the study
was read and classified by a law student
or a recent law graduate. Cases in which
a conflict was asserted were classified
as "conflict claimed" without regard to
the merit of the assertion. In other
words, if the petitioner or the appellant
claimed a conflict, the case was classi-
fied initially as a "conflict claimed"
no matter how specious the claim.

[Intra-circuit conflicts were not
classified as "conflicts" for the pur-
poses of the study. All other conflicts

documents rather than randomly. When
it became apparent that time would

not permit analysis of all cases, a
check of the selection patterns used
was made to see if there were any appar-
ent biases. None were found. Limited
analysis of the characteristics of the
cases actually selected with the few
known characteristics of all cases also
suggests that the sample is represen-
tative.
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cn issues of federal law were included.
For this purpose it made no difference
whether either the judgment brought up
for review or the judgment with which
it was allegedly in conflict was handed
down by a state court, a federal court
of appeals, or a federal district court.
Conflicts on issues of ‘state law were
of course excluded. ]

One important problem in making

this classification was how to deal
with cases in which the petiticner's
argument was/not clear. As many ear-
lier writerf have noted, this is not

an infrequént situation.%2 Particularly
difficul¥ is the case in which there is
Zon of conflict but in which the
principal authority or argument cited
by the petitioner are cases from the
courts of another circuit or state.
Because the logic of the argument in
these cases~~to the extent that there
is any—-—is that of conflict, these
cases were also classified as a "con-
flict" case.

Using these classifications, con-
flicts were claimed or present in over
one~-third of all cases in which review
was denied, as shown in Table 4. About

42108 U. Pa. L.Rev. 1160, 1179
(1960). ‘
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five percent of all conflicts claimed or
present were cases in which petitioner's
line of argument was not clear and the claim

of conflict was inferred.
Table 4

Conflicts Claimed or Present
(Non—-Argued Cases, Regular Docket)
’ (In Percent)

1971 1972

Term Term
Conflict explicitly claimed 31% 28%
Conflict present in petition 3 5
Total claimed or present 34 33

Total petitions reviewed (935) (1122)

x k¥ *

In one-fifth of the cases with a con-
flict claimed or present, two or more con-
flicts were asserted. * * * The total number
of conflicts claimed is thus larger than
the number of cases in which a conflict is
claimed. Specifically, a total of 966
conflicts were claimed in 727 cases on the

paid docket.
THE NATURE OF CONFLICTS CLAIMED OR PRESENT

Not all conflicts claimed are in fact
conflicts. As it is generally believed
that a conflict among the lower courts in-
creases the likelihood of review by the
Supreme Court, there is a natural tendency
on the part of attorneys to assert any point
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that can be claimed as a conflict.46

In order to determine the validity
of the conflicts claimed, each case in
which a conflict was asserted was classi-
fied into one of four categories:

(1) Direct conflict--A case in which
the decision below deals with
the same explicit point as some
other case and reaches é contra-
dictory result.

(2) Strong partial conflict--A case
in which the decision below is
in the same general area of the
law as some other case and where
the implications of the doctrine
followed in one case would compel
an opposite result in the other.
These cases are not considered
as conflicting directly because
the points involved are not ex-
actly the same.

(3) Weak partial conflict——A case
in which there is some degree
of legitimacy to the claim of
conflict but where the conflict
is more attenuated than in the
strong partial category.

465ee Frankfurter and Landis, The
Business of the Supreme Court, 212 n. 115
- (1927), for an example illustrating the
quickness of counsel to take advantage
of the rules in other circumstances.

579-038 O - 75 - 15 A-39
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(4) No genuine conflict--A case in
which a conflict is claimed but
in which examination indicates
no genuine inconsistency in out-
come or doctrine.

How solid are these classifications?
The judgment as to whether a conflict exists
or not is often quite a difficult one. The
literature abounds with adjectives for de-
scribing conflicts: "true conflicts,"
"genuine conflicts," "head-on collisions,"
Ysideswipes'" and the like. The casiest
case is that in which there are clearly
stated rules of law that conflict as to
the exact same subject matter, and the con-
flict is acknowledged by one or more of
the courts involved. Most conflicts are
not so clean, however. Many involve rule
applications to divergent fact situations.
For these cases the issue is necessarily
one involving judgment, and opinions often
differ as to the outcome. One of the early
articles in this area disputed all seven
of the "conflicts" identified by Stern,
one of the acknowledged masters of Su-
preme Court practice, and writing about
cases in which either the court below or
the respondent had acknowledged a conflict48

48fCompare Stern, Denial of Certiorari
Despite a Conflict, 66 Harv. L. Rev. 465 )
TI1953), with Roehner and Roehner, Certiorari-—-—
What is a Conflict Between Circuits? 20 U.
Chi. L. Rev. 656 (1953).

A-60

w4
pEE

Each of the cases initially classi-
fied as a direct conflict has been reviewed
by the author and generally by two students.
Each of the strong partial conflicts has
been reviewed by one student, most by two
students, some by a law professor, and
over one-third by the author.49 Other
cases, including those in which no conflict
was claimed, were monitored on a sample
basis by the author. This process does
not eliminate the likelihood that another
evaluator would not classify some of the
cases differently. That would almost
surely occur. The process does provide
some assurance of uniformity of judgment,
however, and indicates at least some de-
gree of care in the classification.

4QSpecial appreciation is expressed
to Professor James Hogan, University of
California, Davis, School of Law, who
assisted greatly in this undertaking.
The judgments involved in evaluating
the strong partial conflicts are neces-
sarily even more subjective than those
involving direct conflicts. By defini-
tion these cases have distinguishable
features, and the question is: are the
distinguishing factors stronger than
the similiarities? Judgments by the
author and Professor Hogan agreed in
about 90 percent of the cases reviewed
by both.
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[For the purposes of the study, an
acknowledgment of conflict by the lower
court or by the respondent was taken as
persuasive but not conclusive evidence of
the existence of a conflict. In a few
instances no direct conflict was found
despite such an acknowledgment.]

Following are some examples of issues
classified as direct conflicts:

—~the standard for determining the
validity of design patents. The
Ninth Circuit and the Court of Cus-
toms and Patent Appeals have defined
"obviousness" in terms of the "ordi-
nary intelligent man" while the Third
Circuit is using the standard of a
"worker of ordinary skill in the
art."50

-constitutionality of hair length
regulations. There are many de-
cisions on this issue; by one count,
26 upholdin§ and 18 denying constitu-
tionality.®

S0compare Hadco Products, Inc., v,
Walter Kidde & Co., 462 F.2d4 1265 (3d Cir.),
cert. denied, 409 U.S. 1023 (1972) with
In re Laverne, 356 F.2d 1003 (CCPA 1966)
and Schwinn Bicycle Co. v. Goodyear
Tire & Rubber Co., 444 F.2d 295 (9th
Cir. 1970).

Slcompare Karr v. Schmidt, 460 F.2d
609 (5th Cir.) (en banc), cert. denied,
409 U.S. 989 (1972) with Richards v.
Thurston, 424 F.2d 1281 (ist Cir. 1970).
Justice Douglas recognized the conflict in
dissenting from the denial of certiorari
in Freeman v. Flake, 448 F.2d 258 (10th
Cir. 1971), cert. denied, 405 U.S. 1032
(1972).

A-62

-validity of seizure via search warrant
of personal papers not subject to sub-
poena pecagse of privilege against self-
incrimination. The Second Circuit has
refused to suppress in this situation
while the Seventh has suppressed.®

~whether the refusal of non-striking
employees to cross the picket lines
of a common employer is protected
activity under Section 7 of the NLRA.
The Fourth Circuit has said that it
1s protected and the Seventh that it
is not.53

fwhethgr a defendant in a FELA case

is entltleq to a jury charge that

any award is not subject to diminution
by taxes. The Third Circuit has held
thgt such an instruction is mandator
while the Fifth has said it is not.°

5200mpare Scharfman v i

. United State
448 F.2d 1352 (2d Cir. 1971), cert. de-
uied, 405 U.S. 919 (1972) with HIIT -
Philpott, 445 F.2d 144 (7tRh CiF.,, cert.
denied, 404 U.S. 991 (1971).

53
Compare NIRB v. Union Carbide Corp.
440 F.2d 54 (4th Cir.), cert. denied, 401
U.S. 826 (1971) with NLRB v. TLlinois Bell
Tel. Co., 189 F. 2d 124 (7th Cir.), cert.
denied, 342 U.S. 885 (1951).

54
Compare Western Railway of Alabam
Blue, 469 F.2d 487 (5th Cir. 1972), cert.
denied, 410 U.S. 956 (1973) with So. Pac.

Co. v. Guthrie, 180 F. i
o5y’ s F.2d 295 (9th Cir.
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~the method to be used in filing a
motion for a new trial under Rule
60(b) in cases in which an appeal
has been taken. The Firgst Circuit
requires the motion to be made ini-
tially in the court of appealsg the
Fifth, in the district court.

These are some examples of issues
classified as strong partial conflicts:

-whether the applicable statute of
limitations in private actions for
10(b) (5) securities violations is
that of the state blue sky or the
state fraud statute. The Eighth
Circuit has used the blue sky
statute, while the Tenth has used
the fraud statute. The conflict
is not classified as a direct con-
flict because the different views
on the statute of limitations
issue could be attributable to
different approaches to the scien-
ter requirement. 6

—constitutionality of ordinance im-
posing joint and several liability
upon lessors as well as lessees of
automobiles for parking fines. The
New York courts held this ordinance

S55Compare Dumestre v. Travelers Ins.
Co. (5th Cir. 1972) (unreported), cert.
denied, 410 U.S. 955 (1973) with Wilson
Research Corp. v. Piolite Plastics Corp..
336 F. 2d 303 (lst Cir. 1964). See also
Ferrell v. Trailmobile, 223 F.2d 697
(5th Cir. 1955).

56ComEare Mitchell v. Texas Gulf Sul-
phur Co., 446 F.2d 90 (lOth Cir.), cert.
denied, 404 U.S. 1004 (1971) with Van-
derboom v. Sexton, 422 F.2d 1233 (8th
Cir.), cert. denied, 400 U.S. 852 (1970).
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valid, while other state courts have
struck down more general statutes
holding car owners liable for park-
ing tickets where there was no op-
portunity for the owner to show

that he was not responsible.57

—the effect of a divorce decree on
the right to U. S. government life
insurance proceeds where the named
beneficiary has not been changed.
The Ninth Circuit awarded the pro-
ceeds to the ex-wife. The Fifth
Circuit went the opposite way in

an earlier case based on a property
settlement rather than a divorce
decree and containing some other
procedural and policy differences.58

[These are some examples of issues
classified as weak partial conflicts: ]

—-the time for determining when a

party is "transacting business" for
venue purposes under the Clayton

Act. The Fifth Circuit determines

this at the time of filing; the Ninth
at the time the cause of action accrued.

57Compare Kinney Car Corp. v. City
of New York, 295 N.Y.S. 24 288 (N.Y.C.
1968), affirmed without opinion, 28 N.Y.
2d 741 (Court of Appeals) (1971), cert.
denied, 404 U.S. 803 (1971) with Seattle
V. Stone, 67 W.2d 886, 410 P.2d 583
(1966).

S8Compare Taylor v. United States,
459 F.2d 1007 (9th Cir.) (per curiam)
cert. denied, 409 U.S. 967 (1972) with.
O"Brien v. Elder, 250 F.2d 275 (5th
Cir. 1957)

A-65

TR

TR

RIS e o




There is, however, some doubt in
this case as to whether Bge facts
are within the conflict.

-effect of a stipulation by counsel
in a criminal case. The Fifth Cir-
cuit allowed a stipulation to be
breached over defendant's objection.
The Third and Eighth Circuit had .
earlier refused to do so in sgmewhat
different factual situations.

. Of the 0966 conflicts claimed in' 727
regular docket cases in which review was
denied, 98 are estimated to be direct con-
flicts, as shown in Table 7. This figure
includes 90 conflicts determined by the
author to be present in cases reviewed by
him and an estimated eight additional con-
flicts in cases not reviewed.

59 . i .
Compare Datamedia Computer Service,
Inc. V. AVM Corp., 441 F.2d 604 (5th Cir.),
cert. denied, 404 U.S. 834 (1971) with
Fastland Construction Co. v. Keasbey and
Mattison Corp., 358 F.2d 777 (9th Cir.

1966) .

60Compare Cook v. United States, 461
F.2d4 906 (5th Cir.), cert. denied, 409
U.S. 949 (1972) with Burstein v. United
States, 232 F.2d I3 (8th Cir. 1956)

61411 cases initially ckassified by
students as direct conflicts were reviewed
by the author, as were a substantial number
of cases initially classified as strong
partials. Some of the latter turned out on
review to be direct conflicts. The esti-
mates of additional conflict cases relate
to this category.
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Table 7
Direct Conflicts

Number of Issues

Direct conflicts in reviewed cases 90
Estimated in cases not reviewed

8
Total direct conflicts 98

The number of strong partial conflicts
is estimated to be around 70 * * * [ This
figure includes 34 strong partial conflicts
in cases reviewed by the author and an
estimated 36 conflicts in cases not review—
ed.] .

The total extent of conflict in the
cases studied is thus as indicated in

- Table 9, * * *

Table 5
Decree of Conflict
Number of Issues Percent
Direct conflicts 98 10
Strong partial conflicts 70 7
Weak partial conflicts 90* 9
No genuine conflict 708 73
Total 966 100

*Based on 14 in reviewed cases and an estimate
of 76 for cases not reviewed.

The 98 Airect conflict issues identi--
fied in Table 9 come from an estimated 93
cases, as indicated in Table 10. This is
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based on 86 actual cases for the 90
direct conflict issues found plus an
estimated seven more from the unreview-

ed cases.
Table 10
Degree of Conflict
Number of Cases Percent

Direct conflicts 93 13
Strong partial conflicts 65 ) 9
Weak partial conflicts 80 11
No genuine conflict 487 67
Total 725 100

Note: Cases in this table with more than one
conflict are classified by the highest level

of conflict. The figures for strong and weak
partial conflicts are also based on estimates.

ANALYSIS OF THE DIRECT CONFLICTS

[ As Table 9 indicates, the study found
168 direct and strong partial conflicts in
the sample, not including 80 weak partial
conflicts which will not be considered
further here. These data, of course, re-
quire analysis to determine how many are
directly relevant to the Commission's con-
cerns. The discussion in this section will
be confined to the 90 direct conflicts
reviewed by the author.

[ we begin by showing the diversity of
issues found in the sample. It is note-
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worthy that of the 90 conflicts, only three
were classified as tax issues and three as
patent issues. The full range of issues

is indicated in Table 10A. ]

Table 10A*

Direct Conflicts——-Subject Matter
(Issues Reviewed Only)

1971 1972

Term Term Total
Tax 1 2 3
Patent 2 1 3
Civil Procedure 3 1 4

Private actions under

federal statutes 2 3 5
Federal jurisdiction 4 3 7
Personai rights 5 3 8
Labor 5 5 10
Criminal** 26 22 48
Other - _2 _2

Total 48 42 90

*This table and Table 10B are taken from
Professor Feeney's Appendix.

**Includes both constitutional and non-
constitutional issues.

[As might have been anticipated, the
majority of the direct conflicts were between
federal courts of appeals -- more than two-
thirds, as shown by Table 10B: ]
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Table 1OB

Direct Conflicts—-With Whom
(Reviewed Cases Only)

1971 1972
Term Term Total
Circuit vs. Circuit 35 27 62
Circuit vs. District
Court 2 3 5
Circuit vs. State S 7 12
State vs. State 4 3 7
Other 2 2 4
Total 48 42 90
* kX

[One problem in assessing the signifi-
cance of the 90 direct conflicts is the fact
that issues may overlap with each other--
that is, the same iésue may have come up
more than once in the sample.] Over 130
petitions for review on death penalty issues
were reported to have been involved in the
outcome of the Furman case, for example.62
To assess this problem each conflict was
examined to determine: (1) whether it over-
lapped with any other direct conflict case,
and (2) whether it was denied review con-
temporaneously with a Supreme Court decision

which resolved the conflict.

62See The Federal Judicial Center,
Report ©f The Study Group on the Caseload
of the Supreme Court A3 (1972).
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About 13 perceni of the total number
of conflicts, as indicated in Table 13,
result from issues that overlap with another
conflict issue. Counting each issue as one
issue irrespective of the number of times
it appears in the sample, the total number
of conflict issues is 78.

Table 13
Direct Conflicts——Extent of Duplication
Number of direct conflicts 90
Number of overlapping issues 9
Number of conflicts that duplicate 12
Number of unduplicated issues 78

Fifteen issues, 12 of them unduplicated,
were resolved by the Supreme Court within
a few days of the date that review was
denied by the Supreme Court.63 While in
one sense these are conflict cases denied
review, it seems clear that for the most
part the denial of review is simply a
judgment that, given the outcome of the
conflict asserted in the Supreme Court,
there is no reason to review the case.

If these cases are subtracted from the
number of direct conflicts, the total

is 66 conflicts, as shown in Table 14.

) 63One conflicting case involved a
district court decision which was reversed
by the Ninth Circuit four days prior to
the denial of certiorari.
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Table l4
Direct Conflicts—-Extent Resolved at Qutset

Total Unduplicated
Conflicts Conflicts

Direct conflicts 90 78

Resolved at
outset 15 12

Unresolved direct
conflicts 75 66

Over 45 percent of the direct conflict
cases concern constitutional issues. About
one-third deal with statutory questions and
the remaining 30 percent with rules of pro-
cedure, evidence, and the like, as indicated
in Table 15.

Table 15
Type of Issue Involved

Number Percent
Constitutional 41 45
Statutory 29 32
Other (Rules, evidence,
etc.) 20 22
Total direct conflicts 90 100

The proportion of total conflicts that
are either duplicated or resolved at the
outset is much higher among the constitu-
tional cases, as shown in Table 16.
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Table 16

Direct Conflicts--Extent Duplicated
and Resolved

Undupli-
Undupli- cated and
cated Unresolved
Issues Issues at Outset
Constitutional 41 32 25
Statutory 29 27 23
Other (Rules,
evidence,
etc.) 20 19 18
Total 90 78 66

How long do conflicts last? Each case
that was classified as a direct conflict
was followed up to determine whether the
conflict was ever resolved and if so, how. -
Most of the direct conflicts were not re-
solved, as shown in Table 17.

Table 17

Degree of Resolution
(Number of Issues)

Partially Not
Resolved Resolved Resolved

Direct
con-
flicts 26 3 . 61

Strong

partial

con-

flicts 4 1 17

. A much higher percentage of the direct
conflicts involving constitutional issues

are resolved than are those involving statu-
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tory or other issues, as shown in Table 18.

Table 18
Direct Conflicts Resolved

Other (Rules,

Constitu- Statu- Evidence,

tional tory etc.)
Resolved 17 6 2
Unresolved 22 22 18
Partial 2 1 -

Considering only the unduplicated
issues, this picture is about the same, as

shown in Table 19.

Table 19
Unduplicated Direct Conflicts Resolved

Other (Rules,

Constitu- Statu- Evidence,

tional tory etc.)
Resolved 16 6 2
Unresolved 15 19 18
Partial 1 1 ——

[0f the 29 conflicts that were resolved
as of the cut-off date, 24 were resolved by
decision -of the Supreme Court and 5 by

decisions of lower courts.)
* ok %k
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Table 20

How Direct Conflicts Resolved
(Number of Issues)

Direct Conflicts

Supreme Court 24
Legislature -
Lower Courts 5

Most issues, other than those decided
contemporaneously with the denial of review
by the Supreme Court, have continued for
at least two years, and many for more than
three years, as indicated in Table 21.

Table 21
Length of Direct Conflicts

Direct Conflicts

Same day or prior 13
One day to one year 7
One to two years 12
Two to three years 35
Over three years 23

Note: The length of continuation is measured
frqm @he date of denial of review in the
principal case to resolution or April 1, 1975,
whichever comes first.

Two additional problems involved in the
analysis were: (1) how to treat cases hav-
ing alternate bases of decision, one of which
was a conflict and the other of which was

not, and (2) how to treat cases in which
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there was a conflict but also some procedural
flaw which might either prevent or inhibit
an appellate court in reaching the issue in-
volved in the conflict. Arguably neither
of these categories should be called a con-
flict. [Both however, were treated as such
on the ground that the primary aim of the
study was to determine the extent of dis-
uniformity rather than to analyze the
Supreme Court's decisions on whether to
grant review.]64

Some procedural problem existed in
about 20 percent of the cases involving
direct conflicts, as indicated in Table
22. Over three-fourths of these problems
arose in cases involving conflicts on

constitutional issues.

64'I'he definition_of conflict given by
Professor Carrington [Federal Appellate
Caseloads and Judgeships: Planning Judicial
workloads for a New National Forum (a re-
port to the Commission on Revision of the
Federal Court Appellate System)] would be
more restrictive.
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Table 22
Procedural Problems
Other
Consti- (Rules
Total tution~ Statu- Evidenée
Issues al tory etc.) ’
Untimely
filing 6 2 2 2
No final
Jjudgment 3 3 * -~
Failure to
raise
below 51 4 - 1
Adequate
non-
federal
ground 3 3 - -
Other 1 1 -
Total 18 13 2 3

*
cTagsifiod as untimery £11ng ot rs att,ie
lacked a final judgment. anse
These problems are not of equal impor-
tance. Those involving untimely filing and
lack of a final judgment involve house-
keeping rules which are often not observed.
Those involving failure to raise the issue
below and the existence of an adequate non-
federal ground for decision are more serious
and generally preclude review. It the eight
cases involving the more serious problems
are also subiracted from the total conflicts
the resulting aumber of conflicts that are ,
unduplicated, unresolved at the outset and
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without serious procedural problems is 61,
as indicated in Table 23.

Table 23

Direct Conflicts—-Serious Procedural Problems

Other
Consti- (Rules,
tution- Statu- Evidence,
al tory etc. Total

Direct con-
flicts 41 29 20 90

With serious
procedural
problems 8 - 1 9

Unduplicated
and unre-
solved at
outset 25 23 18 66

Minus serious
procedural
problems

|
|
|
|-
|ea

Total undup-
licated,
unresolved
at outset
and without
serious I

rocedural
groblems 2l 23 17 61

SOME PROJECTIONS

Viewed in terms of all regular docket
cases in which review is denied* * *, the
number of genuine direct conflicts is
about five percent of the total, as shown
in Table 24.
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Table 24

Degree of Conflict
(Not Argued Cases Only)

Percent of

Number of Total Cases
Issues Reviewed
Direct Conflicts 98 4.6
Strong partial
conflicts 70 3.3
Total cases :
reviewed 2,122 100.0

Taking the ratio of issues to not-argued
cases in the cases reviewed, and applying
it to the number of not-argued cases in the
1971 and 1972 terms, and utilizing the
lower of the two figures, at least 65 direct
conflicts per year could be projected, as
indicated in Table 25.65

Table 25
Projected Conflicts——Number of Issues

Projection Projection
Based on Based on
1971 Term 1972 Term

Direct conflicts 66 70

Strong partial
conflicts 47 50

Number of cases )
in term (1,435) (1,513)

Note: Certiorari vacated and remanded cases
are omitted from the base for this projection.
See note 40.

65The projecticns in Table 235 were
developed by dividing the total number of
conflicts found in the study by the total
number of cases reviewed and then multi-
plying the result by the number of cases in
a particuiar term of Court.
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Using similar methods of projection
there would be about 60 to 65 cases per year
with a diréct conflict, as indicated in
Table 26. [If both direct and strong partial
conflicts are included, the total would be

more than 100. ]

Table 26
Projected Conflictgs—-Number of Cases

Baséd on Baéed on
1971 Term 1972 Term

Direct conflicts 63 66

S eontiiots 4 16

If duplicate issues, cases resolved at
the time review is denied and procedural
problems are all taken into account, the
total number of projected conflicts based
on 1971 and 1972 term caseloads is 45 or
S0 per year, as shown in Table 27.

Table 27

Projected Direct Conflicts

Number of Issues Not Duplicated,
Not Resolved at Outset
And Without Serious Procedural Problems

Based on Based on
1971 Term 1972 Term

Direc¢ conflicts 66 70
Unduplicated direct

conflicts 58 62
Unduplicated and un-

resolved conflicts 4.8 51

Unduplicated, unre-

solved and w1thou}

serious procedura

problems 45 48
Note: Projections include estimates for
cases not reviewed.

2--80

In drawing conclusions from these fig-
ures the assumptions and definitions upon
which they are based should be kept iun mind.
The underlying decision as to the exis-
tence of a conflict is necessarily subjective.
Some cases involve procedural problems or
some alternate basis for decision other than
the conflict issue. 1In addition some con-
flict issues are settled within a year or
two under the present system.

There are also alternative methods
which might have been used in making pro-
jections. The time and information avail-
able did not allow all of these to be test-
ed. A number were tested, however, with
results generally similar to the projections
above. Thus, if certiorari cases in which
the judement is vacated and remanded are
included in the base upon which the pro-
Jections are made, the total number of direct
conflicts is 69 for the 1971 term and 74
for the 1972 term. If separate calculations
are made for the certiorari denied and
summar:” appeal cases (and the certiorari
cases vacated and remanded are excluded),

the totals are 67 and 67, respectively.

If the continuing increase in filings
is taken into account, the total number of
direct conflicts using the three methods
for the 1973 term would be 77, 79, and 77,

A-81




o mante

respectively.66

As all three methods used for making
projections produce generally similar results
and since these methods involve the assump-
tions most likely to be true, the conclusion
%hat there are 65 or so direct conflicts a
year in the cases denied review seems war-
ranted. [If strong partial conflicts are
added, the total is over 100.]

Summaries of selected conflict cases.
As noted above., a wide range of issues 1is
found in the éases in which certiorari was
denied despite a conflict. The following
summaries, adapted from those prepared by
Professor Feeney, will give an idea of the
kinds of conflicts found in the sample.

1. Fields v. Schuyler, 411 U.S. 987
(1972). The issue was the validity of a
design patent for a ballpoint pen. The
Commissioner of Patents denied the patent
because it involved modifications "obvious.
to a person of ordinary skill working in
this field." The Court of Appeals for
the District of Columbia Circuit affirmed
the denial, rejecting petitioner's claim

66The number of cases acted on in the
1973 term was 396l. This was an lncrease
from 3816 in the 1972 term and 3737 fqr_the
1971 term. The number of summary decisions

(certiorari denied, appeals dismissed, etc.)

i 10.

1719 as compared with 1617 and 15
g?;. Supreme Court, Office of the Clerk,
October Term 1973, Statistical Sheet No.

27 (Final).
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that the test should have been whether the
modifications would have been obvious to

an ordinary person rather than to an ordin-
ary person working in the field. 1In so
holding, the D.C. Circuit disagreed with
contrary decisions by the Ninth Circuit

and the Court of Customs and Patent Appeals;
the Second, Third, and Fourth Circuits are

in accord with the D.C. Circuit. The Commis-

sioner of Patents acknowledged the conflict
and agreed that certiorari should be granted.
The conflict is particularly acute because
the D.C. Circuit and the CCPA (on opposite
sides of the conflict) have concurrent

Jjurisdiction to review validity determinations

by the Patent Office. Mr. Justice Stewart
and Mr. Justice White noted that they would
have granted certiorari.

2. Kocher v. United States, 411 U.S.
931 (1973). This is a tax case in which
the issue is the governmeni's right under
IRC § 7403 to sell property in which the
taxpayer is only part owner (paying the
other owners their share of the proceeds).
The Second Circuit, following decisions of
the Seventh, Fourth, and Ninth Circuits,
held that the government may do _so. There
is a clear conflict, conceded by the govern-
ment and the courts, with a 1962 decision
of the Fifth Circuit.

3. Milgtein v. GAF Corp., 406 U.S.
910 (1972), Section 13(d) of the Securities

A-83

e




Exchange Act requires any person who acquires
more than ten percent (now five percent) of
a class of registered equity security to
file a certain statement with the SEC. A
group is considered a "person for the pur-
poses of the section." The issue is whether
§13(a) is triggered by forming a "group"
with the requisite amount of stock or
whether the group must, in addition, agree
to acquire new amounts of stock. The Second
Circuit, explicitly réfusing to follow a
Seventh Circuit decision, held that the
additional element is not required. Mr.
Justice Stewart noted that he would have
granted certiorari.

4. American Airlines v. Locaynia, 409
U.S. 982 (1972). This case concerned a
veteran's entitlement to vacation pay under
section 9 of the Universal Training and
Service Act. If vacation pay is a property
right which accrues as the result of attain-
ing a certain degree of seniority, then a
returning veteran will be entitled to full

vacation pay even though he worked very

little during the preceding year. If vaca-
tion pay results from having worked a certain
period of time, then a returning veteran's
right to pay will be governed by that section
of the act which provides "other bhenefits"

to veterans on the same basis as they are
granted to employees on non-military leave,

and the veteran who was in the service most
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of the year will not be entitled to any
vacation pay. The Ninth Circuit held that
vacation pay comes from seniority; the
Tenth Circuit and, less clearly, the Fifth
have gone the other way. There have been
quite a few additional cases, and most
openly acknowledge the disarrsy in the
circuits.

On february 18, 1975, the Supreme
Court held that the statute does not en-
title a veteran to vacation benefits when,
because of his departure for military ser-
vice, he has failed to satisfy a substan-
tial work requirement upon which the vaca-
tion benefits are conditioned. The Court
noted that it had granted certiorari
"because of an apparent coanflict" between
the Third Circuit decision under review .
and two other decisions, one of them the
Locaynia case. Foster v. Dravo Corporation,
95 S. Ct. 879, 882 (1975),

5. Cirillo v. United States, 410 U.S.
989 (1973). Petitioner was convicted of
conspiracy to import heroin and possession
of heroin. At the trial the district court
admitted hearsay evidence as to the con-
spiracy from alleged co-conspirators, having
first established that there was independent
evidence of the conspiracy. Petitioner

claimed that this was an improper procedure
and that the court should have left the
admissibility issue to the jury under an
instruction not to consider the hearsay
evidence unless it first found the exis-
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tence of a conspiracy from independent
evidence. The Second Circuit affirmed the
district court. The conflict here is with
Schmeller v. United States, a 1944 Sixth
Circuit case which held that failure to

give the instruction on admissibility
was reversible error. The Fifth Circuit
also once had the Schmeller rule but has now
adopted the Second Circuit's view, as have
the Third Circuit and the Ninth Circuit.
In a 1970 case, the Sixth Circuit questioned
the "logic and appropriateness" of the
Schmeller rule and appeared to limit the
case to its facts; the court has had no
occasion to reconsider the issue in full.
The issue has been presented to the Supreme
Court in varying forms on at least three
prior occasions; one of the other petitions
was denied in the same term as Cirillo's.
6. Castell v. United States, 406 U.S.
918 (1972). The issue in this case is
whether a federal indictment for possession
of stolen goods transported in interstate
commerce must allege the place from which
the property is taken. The Fourth Circuit,
in line with notice pleading concepts, held
that the allegation was not required. This
holding is in conflict with the Third Cir-
cuit's 1956 decision in United States v.
Manuszak. Although the Fourth Circuit's
decision in Castell is unreported, the
court apparently followed a 1971 decision
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in which it explicitly rejected the rule of
Manuszak. Manuszak has also been rejected
by the Second Circuit and by the Ninth.

The Department of Justice acknowledges the
conflict but argues that it is not very

important and that the later cases have

tended to support the view of the Fourth Cir-

cuit. This argument is correct as to the
trend of the cases, and may be sound as

to importance as well, but it should be
noted that Manuszak was followed by the
Third Circuit in 1969 in a decision re-
versing a conviction for interstate trans-
portation of forged securities on the ground
that the indictment failed to state the
element of unlawful or fraudulent intent.
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III. DISSENTS FROM THE DENIAL
OF CERTIORARI

On October 21, 1974, the Supreme Court
denied certiorari in Bailey v. Weinberger, 419
U.S. 953 (1974), a case raising the issue
whether '"the decision of the Secretary of

HEW on a request to reopen a previous denial
. « « 0f a claim for benefits is so far
committed to agency discretion by . . . the
Social Security Act . . . that review of that
decision is not available pursuant to the
Administrative Procedure Act." The Ninth
Circuit, adhering to its previous decisions,
held that review was not available. Three
other circuits had ruled to the contrary.
Justice White, joined by Justice Douglas and
Justice Stewart, wrote an opinion dissenting
from the denial of certiorari. He stated:

It is a prime function of this
Court's certiorari jurisdiction

to resolve precisely the kind of
conflict here presented . . .
Perhaps the state of our docket
will not permit us to resolve

all disagreements between courts
of appeals, or between federal and
state courts, and perhaps we must
tolerate the fact that in some in-
stances enforcement of federal law
in one area of the country differs
from its enforcement in another.
These situations, it is hoped, will be
few and far between.
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This statement by three of the Justices, im-
plying that the state of the Court's docket
has made it impossible for the Court fully
to perform one of its "prime function sl " ——
that of resolving conflicts -- reflects
a certain concern over the inability of the
Court to maintain a coherent, consistent
body of national law. It suggested to the
Commission the desirability of a detailed
study of dissents from the denial of certi-
orari. Such a study, seeking to ascertain
the number of such dissents, the reasons
given, and the extent to which the dissents
bear upon the need for additional appellate
capacity to maintain the national law, was
conducted by the Commission staff. The
results are reported in this section of the
Appendix.

A. The Number of Dissents

During the four most recent (complete)

terms of the Supreme Court, the number of
cases in which one or more Justices noted a
dissent from the denial of certiorari has
increased threefold. Similarly, there has
been a steep rise in the total number of
noted dissents, a figure which takes into
account the cases with more than one
dissent from the denial of review. This
table gives the figures:
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TABLE 1%/ : TABLE II

1969 1970 1972 1973 Dissents by Individual Justices to the

Action of the Court in Denying Review
Cases in which

certiorari denied N.A. N.A. 2921 3282 1969 1970 1972 1973
Cases in which Burger 8 8 2 5
dissent noted 188 334 427 499
Black 33 53 —_ —_—
Total number of
dissents noted 237 469 475 625 Douglas i6l 286 409 477
. Harlan 9 13 _ —
The increase over the last 25 years has been Brennan 6 78 17 45
even more dramatic. In the four terms 1949~ Stewart - 20 19 29
52, there were on the average only 35 cases White 9 20 3 16
per terT in whlch'a dissent was noted from Marshaill 4 15 15 41
the den%al of review. 2The average number of Blackmun 0 16 ” 14
total dissents was 55. Powell - —= 4 5
Rehnquist - _— 1 0
1 . . Total Number of
These figures do not include summary -
dispositions of cases within the Court's Dissents Noted 237 469 475 625
docket, nor do they include cases in which -
an appeal was improperly filed. Dissents ]
from denials of review in such cases are . :
also excluded. Of course, it does not necessarily fol-

9 low from these figures alone, striking as
Professor Fowler Harper, in the early ;

1950's, co-authored four articles review- they are, that the national appellate capac-

ing some of the cases which the Supreme ity is inadequate today or indeed that it is
Court had declined to hear during the - : : ;
previous term. In the last article, Harper less sufficient than in previous years. For
& Leibowitz, What the Supreme Court Did instance, the increase in noted dissents may
Not Do During the 1952 Term, 102 U. Pa. ; ;

T. Tev. 427 (1954) Lherelnafter cited as reflect changed attitudes among the Justices
Harper), data from the four studies were with respect to the propriety of such expres-
summarized:

sions. Thus, the frequency of dissent in the

Court's conference may have remained constant,

1949 1950 1951 1952 while only the proportion announced publicly

Cases in which has increased. In this regard, it should be
certiorari denied - 881 904 973 noted that, as shown in Table II, the over-
Cases in which whelming preponderance of the noted dissents

dissent noted 34 33 4] 32

are attributable to Justice Douglas, whose

Total number of
dissents noted 50 48 65 56
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attitude toward public notation of dissents
appears to differ from that of his brethren.3
However, in the most recent full term of Court
there were 83 cases in which dissents were re-—
corded, excluding those cases in which Justice
Douglas dissented alone. Further, the contrast

3Justice Douglas discussed his practice
in his autobiography:

When I came on the Court Hugo
Black talked to me about his idea of
having every vote on every case made
public. In cases taken and argued,
the vote of each Justice was eventually
known. But in cases where appeals were
dismissed out of hand or certiorari
denied, no votes were recorded publicly.
I thought his idea an excellent one and
backed it when he proposed to the con-
ference that it be adopted. But the re-
quisite votes were not available then
or subsequently. As a result he and
I started to note our dissents from
denials of certiorari and dismissal
of appeal in important cases. Gradu-
ally the practice spread to a few
other Justices; and finally I ended
up in the sixties noting my vote in
all cases where dismissals or denials
were contrary to my convictions.

W. Douglas, Go East Young Man 452 (1974).

The significance of this description,
however, must be considered in light of the
data summarized in Table II. Justice
Black's record, for example, deserves
analysis. As Table II indicates, he dis-
sented in far fewer cases than Justice
Douglas. Even in Justice Black's last
term on the Court, he dissented less than
one-fifth as frequently as did his junior
colleague. No other Justice, then or sub-
sequently, has come even close to that pro-
portion. More important, perhaps, is the
fact that Justice Douglas's own record,
subsequent to the period referred to in

between the pattern of noted dissents in the
early 1950's and the pattern today strongly
suggests that whatever attitudinal change has
taken place is not limited to a single indi-
vidual.4 Moreover, even if the change results
from the fact that the Justices now see a

purpose to be achieved in announcing dissents

which in former times they would have sup-
pressed, this in itself may be significant in

his autobiography, shows a sharp increase
in dissents from denial of certiorari.
The number of dissents by him alone in-
creased almost threefold from 1969 to
1973.

4During the four terms studied by
Harper, supra note 2, only four Justices
dissented during each of the terms (Mr.
Justice Black, Mr. Justice Douglas,
Mr. Justice Reed, and Mr. Justice Burton);
one Justice dissented at least once dur-
ing three of the four terms (Mr. Justice
Jackson); two Justices dissented only
once (Mr. Chief Justice Vinson and Mr.
Justice Clark); and two Justices never
dissented (Mr. Justice Minton and Mr.
Justice Frankfurter). Id. at 462. 1In
contrast, as shown in Table II, all of
the Justices dissented at least once
during the four terms studies by the
Commission, and only one of the eleven
Justices who sat during the 5-year period
dissented only once. Moreover, the percent-
age of cases with dissent by more than
one Justice has also increased. In the
period during which Harper wrote, only
one Justice dissented in 71 of the 140
cases in which a dissent was noted.
Id. During the most recent completed
term of the Court, in only twelve of
the 83 cases in which Justice Douglas
was not the only dissenter was there a
noted dissent by only one Justice:
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assessing the extent to which additional
national appellate capacity is needed.

It may also be argued that the increase
in noted dissents simply reflects the increase
in denials of certiorari, which in turn re-
flects the sharply increased number of peti-
tions that come before the Court each term.
Even if the proportion of noted dissents to
denials has remained roughly constant, how-
ever, the increased number would still remain
significant. The issue is whether the Supreme
Court can meet the need for decisions of
nationally binding effect. To the extent
that dissents reflect cases which one or more
Justices believe are appropriate for national

1969 1970 1972 1973

One Justice Dis-
senting (not includ-
ing Justice Douglas) 16 24 14 12

Two Justices :
Dissenting 29 65 18 29

Three Justices
Dissenting 9 35 12 29

Four Justices
Dissenting 0 0 2 13

Harper's data were as follows:
1949 1950 1951 1952

One Justice
Disgsenting 19 20 21 11

Two Justices
Dissenting 14 11 16 18

Three Justices
Dissenting 1 2 4 3
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decision, even through their brethren disagree
(either because of the "state of [the ] docket"
or for other reasons), an increase in the num-
ber of dissents suggests a greater need, irre-
spective of the relation to the total volume
of the Court's business. However, to deter-
mine whether the marked increase shown in the
preceding pages does indicate to a significant
degree an increased number of unresolved
issues of national law, and to judge whether
some of these issues might appropriately be
considered by a tribunal other than the Su-
preme Court, one must examine the reasons
offered by the dissenters in favor of Supreme
Court review. We turn now to that inquiry.

B. The Reasons Given in Dissent

Putting aside the cases in which one or
more Justices simply noted a dissent without
further explanation,5 we find that the num-
ber of opinions written in dissent from the
denial of review has also increased sharply
in recent years.

5In most of these cases, Justice Douglas
dissented alone, as indicated by these figures:

1969 1970 1972 1973

All cases in which
dissent was noted 188 334 427 499

All cases in which
dissent was noted,
without opinion 182 313 396 445

Cases in which

Justice Douglas

dissented alone,

without opinion 134 207 369 408
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TABLE III
1969 1970 1972 1973
Cases in which
opinion written 6 21 31 54
Number of opinions6 6 18 30 52

The Commission's study focused on the opinions
written in the two most recent complete terms
of the Court. These opinions fall into six
broad categories according to the reasons urged
in support of review. Cases in two of the
categories neither support nor refute the hypo-
thesis that there are issues of federal law
which should be decided by a national court,
but which are now given final disposition by
the eleven federal judicial circuits and the 51
state courts. In 26 opinions (2 in the 1972
term, 24 in the 1973 term), the dissents re-
state a position which has been rejected by

the Supreme Court in an earlier decision. Such
dissents may play an important role in the

development of the Supreme Court's jur'ispr'udence,'7

but they do not demonstrate a lack of national
appellate capacity; when the Supreme Court has

6 L.

In some cases more than one opinion was
written, and some opinions covered more than
one case.

7See Brennan, The National Court of Appeals:

Another Dissent, 40 U. Chi. L. Rev. 473, 480
(1973): ”IDJlssents from denial of review

. - . often herald the appearance on the
horizon of a pos<ible reexamination of what
may seem . . . ¢ be an established and unim-
peachable principle."
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spoken authoritatively and recently on an
issue, that issue would clearly not be appro-
priate for reconsideration by the National
Court of Appeals. In a second group of cases
(3 in the 1972 term, 6 in the 1973 {erm), the
thrust of the dissent is that the decision
below is wrong. If it is the reasoning of
the court below with which the dissenting
Justice disagrees, such cases may be appro-
priate for national decision, so that all of
the lower courts may be informed of the rule
to be followed; but if the dissenting Justice
votes to grant certiorari simply to reverse
an incorrect result on particular facts, then
maintenance of the national law would not be
appreciably aided by issuance of an opinion
with national precedent value.8

The dissenting opinions which fell into
these two categories accounted for about 40

8Cf Dunn v, Immigration & Naturalization
Service, 419 U.S. 919,924 (1974) (Stewart, J.
dissenting from the denlal of certiorari):

Because the factual setting of
this case is unusual, the legal ques-
tions raised are unllkely often to re-
cur. While this-is normally a sound
reason to deny review, the judgment
before us is grossly unjust. The Ser-
Vlce has noted that petitioner has a
"penchant for botching up his life."
Perhaps so, but the Government's botch-
ing up this case has served to complete
the wreckage.

I would grant certiorari and
summarily reverse the judgment.,
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percent of those written during the two terms;
the remaining 60 percent, however -- about 50
cases —— may be read to support the need for a
greater national appellate capacity. These dis-
sents state that a national decision is needed
for one or more of the following reasons: (1)
the existence of conflicts among the lower
courts on issues of national law, (2) the
existence of conflicts with Supreme Court
decisions, (3) the existence of important
issues for decision, and (4) the existence of
statutory interpretation questions appropriate
for definitive resolution. To be sure, none
of the dissents discusse.! below, taken alone,
necessarily points up an instance in which

the lack of adequate national appellate capac-
ity hindered the maintenance of a stable and
harmonious national law. As will be emphasized
throughout this report, the denial of review
in any given case may be predicated on one or
more of a myriad of reasons, none of which
touch on appellate capacity. Nevertheless,
the cumulative effect of a series of cases

in which one or more Justices dissent from

the denial of review, for reasons implicating
the institutional role of a national court,
strongly supports the hypothesis, suggested,
initially by the striking increase in the
number of dissents from the denial of certior-
ari in recent years, that the maintenance of
national law could be significantly furthered
if the federal appellate system had another
tribunal with power to hand down decisions of
nationally binding effect.
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1. Conflicts on Igssues of Federal law
In seven cases during the 1973 term,

conflicts between circuits, or between state
and federal courts, on issues of federal law
were cited in explanation of dissents from
the denial of certiorari. (There were no
such cases in the 1972 term.) Three of the
seven cases involved criminal procedure. In
Wright v. North Carolina, 415 U.S. 936 (1974),
Justice Douglas, dissenting alone, noted a
conflict among the circuit courts as to the
sufficiency of Miranda warniugs which include

the statement that "We have no way of giving
you a lawyer, but one will be appointed for
you if you wish, if and when you get to court."
In the Seventh, Ninth, and Tenth Circuits such
a warning had been considered inadequate; the
Second, Fourth, Fifth, and Eighth Circuiis

had found it sufficient. The conflict dated
at least to 1969. Justice Douglas stated:

Because of the present conflict,
the extent of one's federal constitu-
tional rights varies according to the
Siute or Circu‘t in which the question
is presented. I would grant certiorari
in order to_resolve the.issue and provide
uniformity.l Id. at 938. ]
In two other cases Justice White
noted conflicts on rules of criminal pro-
cedure. His opinion in North Carolina v.
Wrenn, 417 U.S. 973 (1974) (joined by the
Chief Justice), pointed out that there was a
division both among the circuits and among
the states as to "whether a search warrant and

its supporting affidavit, adequate on their
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face, may later be impeached.” The Fourth
Circuit, in the case at bar, had ruled that
the warrant and affidavit could be impeached
in light of the affiant's trial testimony;
the Second, Fifth, and Seventh Circuits
agreed. The District of Columbia, First,

and Ninth Circuits had concluded otherwise.
Justice White also noted that it was "[o]f
equal or perhaps greater importance in the
context of this grant of federal habeas
relief to a state prisoner" that the decision
of the court of appeals was in conflict with
the rule followed in a majority of state
courts, He listed f{ifteen states which had
adopted a rule contrary to the one followed
in the Fourth Circuit; only four state courts
had agreed with the Fourth Circuit decision.
Moreover, North Carolina, the state which
had imprisoned the respondent in the case at
bar, apparently followed the rule established
in the majority of states. Justice White
concluded:

The time is ripe for a decision
on this question, for the courts
are in conflict and the question
is important for the proper ad-
ministration of criminal justice.
[Id. at 976.]
Justice White and Justice Douglas would
have granted certiorari in Fitzpatrick v.
New York, 414 U.S. 1050 (1973), in which the
state court adopted the rule of "inevitable
discovery" which had been rejected by the
Second Circuit. Under this doctrine, evidence
that would otherwise be excluded as '"the

fruit of the poisonous tree" may be admitted
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if the prosecution shows that the evidence
would have been discovered through proper
police investigation in the absence of the
official misconduct. Justice White noted
the problems resulting for law enforcement
officials in New York from the adoption of
different rules by the state and federal
courts there.

Four opinions dissenting from the denial
of certiorari noted conflicts in other areas
of the law. In Sennott v. Rodman & Renshaw,
414 U.S. 926 (1973), Justice Douglas, writing
for himself and Justice Blackmun, stated that
there was an apparent conflict between the

Seventh Circuit in the case at bar and opin-
ions in the Eighth Circuit and the District
Court of Minnesota on an issue of securities
law: the liability of a company for the
unauthorized acts of a former partner when the
company had previously benefited from such
unauthorized acts. The Fouirth Circuit, assert-
edly in conflict with the courtis listed above,
did not find such liability.

In Morningside Renewal Council Inc. v.
Atomic Energy Comm'n, 417 U.S. 951 (1974),
Justice Douglas found that the Second ana

Fifth Circuits were applying different stand-
ards in reviewing an agency's determination

of whether an environmental impact statement

is required under the National Environmental
Policy Act. The Second Circuit (whose de-
cision was before the Court in the case at

bar) asked only whether the agency's determina-




tion was arbitrary or capricious; the Fifth
Circuit applied the more stringent standard of
reasonableness. On the very day the Justice
drew attention to the conflict, the Eighth Cir-
cuit sitting en banc confronted the same issue
and joined the Fifth in applying the reason-
ableness test. Minnesota Public Interest Re-
search Group v. Butz, 498 F.2d 1314, 1320
(8th Cir. 1974). The Tenth Circuit had earlier
explicity rejected the Second Circuit decision.
Wyoming Outdoor Coordinating Council v. Butz,
484 F.2d 1244, 1249 (10th Cir. 1973).

In Hyatt v. Atchison, T. & S.F. Ry.,
414 U.S. 925 (1973), Justice Douglas, joined
by Justice Brennan, stated that this California
Court of Appeals decision was in conflict with
lower federal court decisions interpretingthe
Federal Employers Liability Act. The federal
courts had found liability even though the
employee was injured on a third party's premises

when his employment had not required him to be
there; the California court in a similar situa-
tion had denied recovery.

Justices Douglas and Marshall dissented
from the denial of certiorari in New Rider v.
Board of Education, 414 U.S. 1097 (1973),
where the validity of school regulations
governing student hair length was in dispute.

Justice Douglas cited a deep division among
the circuits on the issue, and described it
as one of "considerable constitutional impor-

tance."
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These seven dissents indicate that at
least six of the present Justices have con-
cluded on one or more occasions that the
Court was permitting a conflict to continue
notwithstanding its ripeness for resolution.

2. Cases in Conflict with Prior
Supreme Court Decisions

In a second category of cases, one or
more Justices dissented from the denial of
certiorari on the ground that the decision
below conflicted with a previous opinion of
the Court. There were three such opinions
during the 1973 term and six during the
preceding term.

Writing for himself and Justice Bremman,
Justice Douglas dissented from the denial of
certiorari in Pueschel v. Connecticut, 414
U.S. 934 (1973). In Bell v. Burson, 402
U.S. 535 (1971), the Court had declared un-
constitutional a Georgia statute under which
an uninsured motorist who was involved in an
accident and who was unable to post security
would have his license suspended without any
prior consideration of fault. The petitioner's
license had been suspended under such a statute;
thereafter, he was arrested for driving without
a license. Both the suspension and the arrest
preceded the Court's decision in Bell. At the
petitioner's trial, he raised Bell as a defense.
The dissenting Justices believed that the re-—
fusal of the Connecticut court to apply Bell
was in conflict with Supreme Court decis;;;;
which vacated and remanded in light of Bell
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three cases which had upheld license suspen-
sions prior to_Bell.

In Meinhold v. Taylor, 414 U.S. 943
(1973), Justice Marshall concurred in the
opinion of Justice Douglas stating that the
Nevada court's decision upholding the dis-
missal of a teacher who had told his own
children his views on the state's complusory
education laws —— views never mentioned in
the class room —- was in conflict with the
Court's opinion in Pickering v. Board of
Education, 391 U.S. 563 (1968), which allows
a teacher to publish such views without

risking dismissal.

The Ninth Circuit decision in Mont-
gomery v. United States, 476 F.2d 623 (9th
Cir. 1973), was also asserted to be con-
flict with decisions of the Supreme Court,
414 U.S. 935 (1973). Indians had been fined
for cutting timber on government land under
a federal statute which provided that the
provisions of the statute should not "inter-
fere with . . . any right or privilege
under any existing law of the United States
to cut or remove timber from any public
lands." Justice Douglas felt that prior
decisions of the Court had recognized the
rights of Indians to occupy and use these
lands. Moreover, he noted that the lower

court's decision seemed to conflict with

a rule of construction, enunciated in Choate

v. Trapp, 224 U.S. 665, 675 (1912), which
favors the rights of the Indians at the
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expense of the rights of the United States.
Justice Douglas also believed that
Francis v. United States, 409 U.S. 940 (1972),
could not he distinguished from the Court's
opinions in Sicurella v. United States, 348
U.S. 385 (1955), and Clay v. United States,
403 U.S. 698 (1970). In each of these cases
the Court had set aside convictions for fail-
ure to report for induction because the
Selective Service Board's earlier rejection

of the defendants' applications for conscien-
tious objector status rested on several
grounds, at least one of which was invalid.

In Francis the petitioner's application for
C.0. status had been rejected for five reasons,
at least two of which Justice Douglas con- v
sidered improper. Thus, the case was seen |
as warranting review.

Nebraska State Board of Education v.
School District of Hartington,409 U.S. gg]
(1972), involved alleged violations of the
Establishment Clause which, said Justice i
Douglas, "on the papers before us, seem to |
me to be of the kind that we struck down
in Lemon v. Kurtzman, 403 U.S. 602 (1971).”'
Under the plan in question, the state financed {
the local board of educatiovn's rental of |
space from a Catholic high school; the space
was to be used for classes in remedial read-
ing and math for students of both the public !
and parochial schools. To Justice Douglas, %
the state court's approval of the plan im-

A-105




plied a "necessity for surveillance." 409
U.S. at 924. Justice Douglas wrote for him-
self and Justice Marshall that the denial
of certiorari in this case was inconsistent
with the Court's prior affirmance in Sanders
v. Johnson, 403 U.S. 955 (1971), which invali-
dated a program under which the state "pur-
chased" services from the parochial schools
to be supplied to the children.®

In Weaver v. Hutson, 409 U.S. 957 (1972),
the court of appeals had refused, in a Chapter

X reorganization, to enforce a clause in a
lease which terminated the lease upon the
bankruptcy of one of the parties. Justice
White dissented from the denial of certiorari
"because the decision of the Court of Appeals
appears to depart from the views of the [Su-
preme ] Court expressed" in Finn v. Meighan,
325 U.S. 300 (1945), holding that section
70(b) of the Bankruptcy Act, which states
that such clauses are enforceable, is applic-

able in a Chapter X reorganization. The
court of appeals had relied on a later Supreme

Court decision, Smith v. Hoboken R.R., Warehouse,

& S.8. Connecting Co., 328 U.S. 123 (1946), which

Justice White found had carefully distinguished
Finn.

9Mr. Justice Brennan, explaining his vote
to deny ceriorari, stated that the situation

in Sanders was "poles apart" from the present
case. 409 U.S. at 926.
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Felts v. Seaboard Coast Line R.R.,
409 U.S. 926 (1972), and Adkins v. Kelly's
Creek R.R., id., were both FELA cases in

which the district court judges had set
aside the verdicts of the jury. Justice
Douglas noted that the issues raised in the
two cases were, according to previous Su-
nreme Court decisions, appropriate jury
questions: whether a Pullman employee has
become, in performance of his work, an
employee of the railroad; and whether a
carrier sued under FELA has obtained a
valid release from an injured employee or
should be estopped to plead limitations.
Both Justice Douglas and Justice Brennan
dissented from the denial of certiorari in
another FELA case on the ground that under
the Court's decisions the district court
had erred in taking the case from the Jjury.
Hartel v. Long Island R.R., 414 U.S. 980
(1973).

Finally, in Nugent v. United States,
409 U.S. 1065 (1972), Justice White, joined
by Justice Douglas and Justice Brennan,

considered the lower court decision to be
"arguably at odds with decisions of the
Court." With the landlord's consent, po-
lice had searched a basement area used by
tenants as well as the landlord. The

three Justices felt that the ensuing search
of a trunk stored in the basement was
impermissible under the guidelines of
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Chimel v. Califormnia, 395 U.S. 752 (1969),
and Coolidge v. New Hampshire, 403 U.S.

443 (1971). Justice White also wrote, for
the three dissenters, that "whether the
search of .the trunk and seizure of its cou-
tents squared with the Fourth Amendment is
a substantial'question warranting review

ﬁere;" thereby placing this case in the
forthcoming category as well.

Some of the cases in this category may
be appropriate for the new court; some may
not. All are relevant to the need, however,
for to the extent that the new court can
relieve the Supreme Court of other cases
which it now hears, that Court will have
greater latitude 10 accept cases which
require elucidation of the Court's prece-
dents by the Court itself.

3. Substantial Question Cases

The third and largest category of
dissents is composed of those in which the
dissenting opinion states that the petition
raises a substantial question of national
law which the Supreme Court should decide.

Five of the eight such cases during
the 1973 term involved criminal procedure
and prisoners' rights. In Corpus v.
Estelle, 414 U.S. 932 (1973), Justices
Dduglas and Marshall would have taken the
"opportunity to delimit [the] permissible

A-108

ey

-

et T e

e ———

= e e

bounds' of the piea bargain.

Justice Douglas would have granted
certiorari in Moran v. Neff, 415 U.S. 940
(1974), to consider "the question of whether
a police officer with ample time to secure
a warrant may deliberately circumvent
this constitutional requirement on the

-basis of his judgmeint that the police would

be more effective without judicial over-
sight of his decision to search."

Justices Douglas, Brennan and Marshall °
felt that the Court should have granted
certiorari in Alo v. United States, 414 U.S.
919 (1973), to decide the question whether
a defendant is denied his right to speedy'
trial when the delay is due to unworthy
government motives, even though he has not
been prejudiced by that delay.

In Ex parte Kent, 414 U.S. 1077 (1973),
Justices Douglas, Brennan and Marshall
would have reviewed the petitioner's
double jeopardy claim. The Douglas opinion
explained that the petitioner had been
found not guilty because of insanity and
had been committed; that the Missouri
Supreme Court had granted his habeas corpus
petition, finding "that petitioner was
improperly confined under the statute,
since he never should have been acquitted";
and that he was scheduled to be tried
again on December 3, 1973. The dissenters
were of the opinion that petitioner had
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raised this double jeopardy claim at the
appropriate time and that the Court should
decide whether he could constitutionally
be tried again. '

- Burt v. New Jersey, 414 U.S. 938 (1973),
raised the issue whether it was permissible

for the prosecutor, during his summation,
to comment on the defendant's silence at
the time of his arrest; the purpose of the
comment was to impeach the defendant's tes-
timony that the killing for which he was
being tried occurred accidentally. The
court below had found that the silence
constituted a prior inconsistent statement
and could, therefore, be used for impeach-
ment purposes under Harris v. New York,
401 U.S. 222 (1971). However, Justice
Douglas wrote for himself and Justices
Brennan and Marshall that the use of

silence as a prior inconsistent statement
did not necessarily fall within the
rationale of Harris. Although the dis-
senting opinion did not advert to it,
there was already a conflict among the
circuits on the question of whether the
Harris rationale supported the right of
the prosecution to show a defendant's
prior act of remaining silent, and later
in 1973 the District of Columbia Circuit
joined the Tenth Circuit in opposition to
the Third Circuit rule involved in the Burt
case. In late 1974 the Supreme Court
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granted certiorari in the District of
Columbia case. See United States v.
Anderson, 498 F.2d 1038, 1041-42 (D.C.
Cir.), cert. granted sub nom. United States

v. Hale, 419 U.S. 1045 (1974).

Harris was also the basis for the
lower court decision in Bryant v. North
Carolina, 409 U.S. 995 (1972), which had
come before the Court in the 1972 term.
Justices Douglas and Brennan wished to
grant the petition of a defendant who,
after taking the stand in his own defense,
was impeached by his prior statements to
the police. These statements were taken
without any Miranda warnings and were
admitted into evidence without any deter-
mination of voluntariness. Justice
Douglas wrote that the instant case

goes a step beyond Harris in
allowing the introduction of
illegally obtained statements
for the impeachment of the
defendant when the statement
was merely a remembered ver-
bal conversation rather than
a typed signed statement;
when the statement was pre-
sented as direct testimony
rather than for the purpose
of impeachment by cross—exam-
ination; when, although there
was an issue of voluntariness,
the statement was permitted
without a prior determination
as to its voluntariness; and
when the jury instruction
that the statement should not
be considered as substantive
evidence did not contain the

A-111




admonition that the statement
could not be considered as evi-—
dence of guilt. [Id. at 997].

Justice Douglas concluded: "If Harris
is to be extended, we should do so only
after argument and mature deliberation.®
Like Bryant, most of the cases in the
ngubstantial question" category during the
1972 term involved questions of criminal
procedure and prisoners' rights. Three of
the cases raised the issue of the electronic
surveillance of a lawyer. In Russo v.
Byrne, 409 U.S. 1013 (1972), the lawyer was
defending a man in a criminal prosecution;
in the other two cases, Tierney v. United
States, 410 U.S. 914 (1973), and Meisel v.
United States, 412 U.S. 954 (1973), the
client had been subpoenaed to appear before
a grand jury. In all three cases the cli-

ents were foreign nationals who risked
foreign prosecution. Justice Douglas wrote
the dissenting opinioc+s in all of the cases;
Justice Brennan also dissented in Russo,
although he did not join the Douglas opinion.
In each of the three cases, Justice Douglas
urged that the Court grant certiorari so
that it could set forth the procedures to
be followed by the district court when a
lawyer asserts that he has been subjected
to electronic surveillance.

In Sellars v. Beto, 409 U.S. 968 (1972),

the Court denied certiorari over the
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dissents of Justices Douglas, Brennan and
Marshall, who voted to hear the challenge
to the Texas Department of Corrections'
administration of solitary confinement on
the grounds that "it raises substantial
questions of law in the area of the Eighth
and Fourteenth Amendments." Justice Douglas
noted that lower courts had dealt with the
issues raised in the case and, without
guidance from the Supreme Court, had reached
divergent results. One of the questions
raised was "[t]the extent tc which the
prohibition against cruel and unusual
punishment will apply in prison.’”

Related issues were raised in
McLamore v. South Carolina, 409 U.S. 934
(1972), in which Justice Douglas would have
granted certiorari 'because of the impor-
tance of the question raised":

Does the chain gang fit into
our current concept of penology?
If not, does it violate the
Eighth Amendment? This is an
important question never decided
by the court.

The second question is of
equal importance. .. . The court
must determine whether the
classification [between prisoners
who work on the chain gang and
thosg who are sent to the peni-
tentiary] is reasonable in light
of its purpose. For this Court
to refuse to make the decision
in this case allows a procedure
to exist which arguably has
many aspects of involuntary
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servitude for some, while others

of the same class arﬁ treated

in a more enlightened way.

ﬁd. at 936-37 (footnote omitted).]

Neely v. Pennsylvania, 411 U.S. 954
(1973), pré;;hted a "question which this |
Court has not previously answered —— under
what circumstances a defendant, prior 1o
sentencing, may withdraw a guilty plea.”
Justice Douglas, writing for himself and
Justices Stewart and Marshall, would have
granted review and held that "where the .
defendant presents a reason for vacating his
plea and the government has not relied on
the plea to its disadvantage, the plea may
be vacated and the right to trial regained,
at least where the motion to vacate 1s made

prior to sentence and judgment."

The petitioners in Smith v. United
States, 409 U.S. 1066 (1972), accused of
sexually assaulting a fellow inmate at a
Federal Youtli Center, claimed that a five-
month delay in arraignment violated Rule
5(a) of the Federal Rules of Criminal-
Procedure, which requires prompt arralign-
ment before a United States Commissioner.
The Tenth Circuit had held the rule inap-
plicable to someone already in custody.
Justices Brennan and Douglas would have
granted the petition to review what ?hey
suggested was a "myopic" interpretatlon'
nwithout regard to the policies underlying

Rule 5 as a whole."
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Hadley v. Alabama, 409 U.S. 937 (1972),
presented the issue "whether by case law,
a State can give more time for filing of
a transcript for a person without funds than
for a person of wealth." Justice Douglas
wrote that while there is no constitutional
right to appeal, a state cannot grant
appellate review in such a way as to discri-
minate between the rich and the poor. Since
the Alabama law appeared to be out of line
with that principle, he would have granted
the petition for certiorari. _

Justice Douglas felt that Mason v.
United States, 414 U.S. 941 (1973), presented
the Court with the opportunity to delineate
"the exact parameters of the border-search
exception." He felt that long-standing
precedents 'permitting a minor customs

official to make a warrantless search of
baggage"” would not necessarily permit the
same official "to determine instances in
which intrusive and degrading vaginal and
rectal searches will be conducted." Be-
cause of the "stark contrast" between the
traditional search and the body-cavity
search, Justice Douglas urged that it was
necessary for the Court to determine the

standards applicable to the latter.

Justice Douglas also dissented from
the denial of certiorari in Achtenberg v.
Upited States, 409 U.S. 932 (1972).

Achtenherg had been convicted of attempting
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to destroy "war material’ and "war pre-
mises" in "times of pnational emergency as
declared by the President." 18 U.s.C.
§2153(a). The prosecution cited as the
required declaration of emergency President
Tyuman's 1950 declaration in response to
the Korean war. Justice Douglas felt that
n[tThe viability of criminal responsibility
predicated upon evaluations of current
political temperament oY outdated presi-
dential proclamations is an important issue
worthy of our consideration on the merits."
Four Justices —— Douglas, Brennan,
Stewart and Marshall -- dissented from the
denial of certiorari in Gay V. United
gtates, 411 U.S. 974 (1973). To explain
why certiorari was denied notwithstanding
four dissents, Justice Douglas noted that
while the four Justices nwould grant certi-
orari and vacate the judgment, we do not
insist on oral argument." Id. at 977, n.4.
In the court below one of the three judges
who denied the petitioner's coram nobis
petition had been an Assistant U.S. Attor-
ney before his appointment to the District
of Columbia Court of Appeals, and in that
capacity had signed the brief in opposition
to the petitioner's previous appeal. .The
four dissenting Justices acknowledged that
the judge ndoubtless was unaware of the
fact that this case had been one of the
many hundreds he had processed while in the
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United States Attorney's office," but the
opinion pointed to Canon 3C(1) (b) of the
recently adopted Code of Judicial Conduct
(%ater enacted in substance by the Judi- |
cial Disqualification Act of 1974, Pub L.
s . L.
93-512, 455(b) (2)-(3)):
"A judge should dis i
: squalify him-
ﬁglf’ln a proceeding in wgicim
bls 1mpart1ality might reasonably
l? questioned, including but not
hlmlted to instances where . . .
e served as lawyer in the mat-—

ter i
975.ﬁn controversy. . .[Id. at

The opinion noted that one of the other
Fwo judges on the panel had not participated
in the decision, so that "in one view
there was only a single qualified judge
s%tting on the appeal. That fact makes
singularly appropriate the suggestion of
the Solicitor General that it may be just
?nder the circumstances, to vacate the ’
judgment of the [lower court] and remand
for further proceedings." Emphasizing
:be Court's '"ultimate responsibility" for
insuring that the federal judiciary |
adheres scrupulously to . . . principles
of impartial adjudication," id. at 977
the dissenters stated: —‘ ,

Although this issue ma
rise to the level of a cons?:iiOt
tutional question and there is
no federal statute involved
we should take this action ’
under our supervisory authority
over the administration of jus-
tice in the federal courts
[Id. at 975.] )
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In Bland v. United States, 412 U.S.

909 (1973)

, the sixteen year old petitioner

argued that the statutory scheme under
which he was prosecuted as an adult denied

him procedural due process. Justices
Douglas, Brennan and Marshall dissented
from the denial of certiorari because the
case presented two "large and substantial"

questions:

A juvenile or "child" is placed
in a more protected position
than an adult, not by the Con-
stitution, but by an Act of
Congress. In that category

he is theoretically subject to
rehabilitative treatmen@. Can
he, on the whim or caprice of

a prosecutor, be put in the
class of the run-of-the-mill
criminal defendants, . - -
without any chance to be heard,
without an opportunity to rgbut
the evidence against him, with-
out a chance of showing‘that he
is being given an invidiously
different treatment from others
in his group? Kent and Gault
suggest that those are very
substantial constitutional
questions. [Id. at 91l

The Administrative Procedure
Act . . . gives the courts
power to review "agency agtlon"
and to hold it unlawful, if )
found to be "contrary to qoqstl—
tutional right, power, privilege,
or immunity." . . .This arguably
is broad enough to reach the
exercise of a prosecutor's.
discretion in a way that violates
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the standards of due process
laid down in Kent and Gault.
[1Id. at 912] = -

In addition to these criminal pro-

cedure cases, there were a number of dissents

in the two terms addressed to issues in
other areas of the law. In Meyers v.
Pennsylvania, 416 U.S. 946 (1974), Justice
Douglas dissented from the denial of
certiorari becsduse he "believe[d] that the
right of private action under the federal
highway program is an important question,
and that the Eleventh Amendment issue was
wrongly decided helow." Petitioners argued
that the state was liable for damages
arising out of its alleged failure to con-
form to applicable federal highway stan-
dards, but the courts below found that no
private right of action was created by
federal law and that the state was immune
from suit in federal court by virtue of
the Eleventh Amendment. Justices Brennan
and Marshall.dissented without opinion.
Justice Douglas felt that Local 1791,
UMW v. McGuire Shaft & Tunnel Corp., 412
U.S. 958 (1973) also “present{ed] sub-
stantial questions that deserve considera-
tion by this Court." The Temporary Emer-
gency Court of Appeals had held that the
Economic Stabilization Act of 1970 over-
rides the anti-injunction provisions of
the Norris-La Guardia Act and that the
district court could, therefore, enjoin a
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work stoppage in violation of the regulations
of the Pay Board. hile Justice Douglas
recognized that the Court had previously
recognized exceptions to the Norris~La
Guardia Act when there was a conflict with
other labor legislation, he felt that the
Economic Stabilization Act did not fall
within that narrow category. Thus, in his
view, the Court's decisions did not support
an exception in the present case. The
issue arose again later in the year.
League of Voluntary Hospituls and Homes v.
Local 1199, Drug and Hospital Union, 490 F.2d
1398, 1401 (Emer. Ct. App. 1973).

Justice Douglas also would have heard

argument in Presidents Council, Dist. 25

v. Coummunity School Bd. No. 25, 409 U.S.

998 (1972), "[blecause the issues raised . . .

are crucial to our national life." The

courts belcw had refused to enjoin a school

board from enforcing a resolution which

prevented children from borrowing certain

books dealing with sexual and drug-related

activities from the school library unless

their parents approved. Justice Stewart

also would have granted certiorari,

although he did not join the Douglas opinion.
Justices Brennan and Douglas felt that

the facts of Confederation Life Ins. Co.

v. De Lara, 409 U.S. 953 (1972), "warrant{ed]

plenary review by this Court of the ques-

tion whether the obligation of the parties
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is governed by Cuban law.™ Florida resi-
dents had brought suit in Florida against
a Canadian life insurance company on a

policy issued on the life of a Cuban resi

dent. Justice Brennan wrote for the two
dissenters:

There is g substantial i
uest

whether the only assertgd Sa;gg

of the decision of the Florida

Supreme Court -- applicati
Florida law —-— waspgrroneggg of
under the Due Process Clause

of thg Fourteenth Amendment .

And since the Government of
Canada has represented to us
that the decision of the Flor-
1da.c0urt has significant inter-
national ramifications, consider-
aﬁlqns of comity provide an ad-
ditional and forceful reason

for granting the petition for
certiorari and setting the

case for oral argument.

[Id. at 956. ]

In Sarnoff V. Shultz, 409 U.s. 929
(1972), a taxpayer sought to enjoin dig-
b?rsements to Viet Nam under certain sec-
tions of the Foreign Assistance Act of
1961, thereby raising the issue of the
constitutionality of the use of funds to
bursue a Presidential war. The court
below held that the complaint tendered a
"political question" beyond judicial
competence. Justice Douglas wrote an
Opinion, joined by Justice Brennan, dis-
senting from the denial of certiorari:

Whether after full ar

’ f ument
de;lberatlon we wouldgﬁold tﬁ;g
this case falls in the category
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Shaeniens,

of Flast v. Cohen is unknown.

But certainly the issue is impor-
tant and substantial. The pro-
visions in Article I, §8, cl. 11,
which give Congress, not the
President, the power to "declare
War' is a specific grant of
power that impliedly bars its
extrcise by the Executive Branch.
And the power is so pervasive in
its reach that it may affect the
lives, the property, and the
well-being of the entire Nation.
Arguably the principles in

Flast v. Cohen control this case.
[Id. at 931-32.]

Justice Douglas believed that the Court

should have decided the case of Chongris v.
Corrigan, 409 U.S. 919 (1972), involving a
challenge to the validity of certain zoning
schemes which imposed height restrictions
on use of land below flight paths. He

wrote:

Whether there has heen a dimi-
nution in value of petitioners'
property is not clear from the
present record. Whether the
zoning regulations themselves
constitute a taking is neces-
sarily involved, as is the
question of the appropriate
remedy for an aggrieved property
owner. [Id. at 921.]

Also in the "substantial question" cate-
gory is Albers v. Commissioner, 414 U.S.
982 (1973), in which Justice Powell wrote
a dissent, joined by Justices Douglas and

Blackmun, stating that the three Justices
would have granted certiorari in order to
reconsider the eariier decision of the

Court in United States v. Davis, 397 U.S.
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301 (1970). Under Davis, a stock redemp-
tion by a closely held corporation, without
a change in the relative economic inter-
ests or rights of stock holders, is to be
treated as ordinary income. The dissenters
described this rule as a "trap for unwary
investors in small business," and facially
contrary to the relevant code provisions.
They added:

It has been suggested that since

Davis was decided March 23, 1970,
Congress has had more than three
years to repudiate or ameliorate
the Davis per se rule. With

all respect, this suggestion seems
unrealistic. Congress has had
under consideration during this
period a general revision of the
Code as well as a broad re-exami-
nation of many of the fundamental
assumptions underlying the pre-
sent Code. It is unlikely that
piecemeal adjustments would have
been made during this period of
study and re-examination. Fur-
thermore, the Davis rule falls
most heavily on small family cor-
porations unlikely to have
specialized tax counsel capable
of warning that Davis has con-
verted §302 (b)(T) into "a
treacherous route to be employed
only as a last resort." B.
Bittker & J. Eustice, [Federal
Income Taxation of Corporations
and Shareholders] at 9-9. It

is these very corporations that
are least likely to make their
voices heard in Congress, since
they have limited "lobbying"
capa%ilities. [414 U.S. at 988
n.8.

A-123

579-038 O - 75 - 19



vt

Thus, in some 25 cases denied review
during the two terms, at least one Justice
found substantial questions that should
have heen given Plenary consideration by
the Supreme Court, and wrote an opinion so
stating. To be sure, it is familiar learn-
ing that the Court's decision not to hear
a case may rest on something other than
the importance of the issues presented --
for instance, the record below, the scope
of the opinion, or the development of the
law in the area. Justices other than the
dissenters may have recognized the import-
ance of the questions presented, but
may nevertheless have voted against review
on the ground that the case was an inapprop-

riate vehicle for settling the issues raised,

or because the issues did not appear ripe
for a Supreme Court decision, or for any
number of other reasons. Nevertheless,
the dissents do point to issues which one
or more Justices thought were ripe for deci-
sion in the cases before them. If, as
Justice White intimated in Bailey v.
Weinberger, the pressures of the Supreme
Court's docket have forced the Justices
to deny certiorari despite a conflict, it
is certainly plausible that these same
pressures have influenced the denial of
certiorari on issues which are important
but which have not yet given rise to a
conflict.

A-124

4. Cases Requiring Statutory Interpretation
The fourth category includes those

cases which, in the opinion of the dissent-
ing Justices, raised issues of statutory
interpretation best decided by the Supreme
Court or incorrectly decided below. There
were several such cases during each of the
two terms. Erckman v. United States, 416
U.S. 909(1974), a prosecution for willful
filing of false tax returns, involved
issues under the Jencks Act. The lower
court, although recognizing that the defen-
dant was entitled under the statute to
examine the report of an Internal Revenue
Service agent who was a witness for the
prosecution, held that the trial court's
refusal to order production of the report
was harmless error. Justice Marshall wrote
an opinion, in which Justice Brennan
concurred, stating that the report should
have at least been given to the defendant's
attorney so that he might argue that the
error was not harmless. Justice Marshall
asserted that the Jencks Act "on its face"
gives the defendant the right to examine
any relevant statements of government wit-
nesses, regardless of the trial judge's
view as to their usefulness in cross-
examination. "[D]isclosure of the
report," the dissent stated, "is essential
to permit the defense to make an informed
presentation of the uses to which he might

have put the report. And without consideration
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of such a presentation by counsel, the Court
of Appeals could not make a truly informed
decision on the harmless error question."

In Flaherty v. Arkansas, 415 U.S. 995
(1974), the trial court had admitted into
evidence tapes of incoming calls in which
the police officer had pretended to be the
defendant. The police had a warrant to
search the defendant's home, but the warrant
did not authorize the interception or record-
ing of telephone calls. In upholding the
conviction, the Arkansas Supreme Courf
relied upon a section of the Omnibus Crime
Control Act of 1968 which permits "a per-
son acting under color of law to intercept
a wire or oral communication, where such
person is a party to the communication or
one of the parties to the communication has
given prior consent to such interception."
Justices Douglas, Brennan and Marshall
dissented from the denial of certiorari
because they believed that this interpreta-
tion "carrie[d] the seeds of destroying
a substantial part of the congressional
plan in Title III [of the Act] und .+s
constitutional underpinnings." The Douglas
opinion noted that this case involved more
than misplaced trust (as in earlier
Supreme Court cases); rather, there was
an actual deception as to identities.

The petitioner in Lee v. United
States, 414 U.S. 1045 (1973), had b;én
convicted on two counts of distributing
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heroin and had entered a guilty plea with
respect to a third count. The trial judge
sentenced him to concurrent fifteen-year
terms, with drug addiction treatment recom-
mended. Because the defendant was a dealer,
the judge refused to sentence him under the
Narcotic Addict Rehabilitation Act, which
provides for civil commitment followed by
after-care in the community. Justice
Douglas, joined by Justice Marshull, noted
that the petitioner was a middleman for a
federal agent and had received only $15 on
the three sales, and that Congress recog-
nized that addicts frequently sell narco-
tics in order to support their own habits.
The dissenters felt that Congress had
intended a more enlightened approach than
that exercised by the trial judge.

Thomas v. United States, 409 U.S. 992
(1972), involved the validity of nighttime
search warrants in the District of Columbia.
A series of recent Congressional enactments
seemed to embody inconsistent requirements.
At the time of Thomas's petition, the
Court of Appeals for the District of
Columbia Circuit had before it an appeal
from a ruling by Judge Gesell that was
inconsistent with the decision of the Dis-
trict of Columbia Court of Appeals in
Thomas's case. Justices Douglas, Brennan
and Marshall would have either held
Thomas's petition until the circuit court
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rendered its decision or granted certiorari
and heard oral argument. Justice Douglas

wrote:
We should resolve this contro-

versy. As Judge Gesell stated:
"The search warrant statutes

of possible application to
narcotics searches in this jur-
isdiction are a bramblebush of
uncertainties and contradictions.
It is difficult if not impossible
to determine the present congres-
sional intent. This uncertainty
should be clarified immediately,
so that future search warrants
will not be invalidated because
of misunderstandings as to the
applicable law." [Id. at 995
(citation omitted).

Subsequent to the Court's denial of Theomas's
petition, Judge Gesell's decision was

reversed by the circuit court. Certiorari
wa - granted in that case, and in April 1974,
the Supreme Court resolved the issues left in
abeyance by the denial of certiorari in Thomas

in 1972. Gooding v. United States, 416 U.S. 430
(1974).

Justice Marshall wrote an opinion, in

which Justices Douglas and Brennan joined,
dissenting from the denial of certiorari in
Irish Northern Aid Comm. v. Attorney Gen-

eral of the United States, 409 U.S. 1080

(L972). Petitioner had registered under the
Foreign Agents Registration Act of 1938.

The district court ordered him to comply with
the Act by filing a statement of contri-
butors and contributions; the Second Circuit
affirmed. The dissenting Justices believed
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that the disclosure required by the Attorney
General went beyond that required by the
Act, and that if indeed such disclosure

were authorized, the Act might violate

the First Amendment protection of membership
in an organization. Justice Marshall wrote
that "[t]he constitutional argument is a
difficult one. I would not assume that
Congress had carefully considered it when
enacting a statute which does not, in terms,
pose the constitutional question."

In Dye v. New Jersey, 409 U.S. 1090
(1972), Justice Douglas felt that the Court
should consider the proper aﬁplication of
Title IIT of the Omnibus Crime Control and
Safe Streets Act of 1968, which was almost
identical to the New Jersey statute being
challenged in this case. He noted that
although the warrant, authorizing the tap

of a telephone in a restaurant, was suf-
ficiently specific, the seizure had bheen
more general. He wrote:

If the authorization of the

wiretap in the instant case,
which is the equivalent to a
general warrant, is allowed

by either of these statutes,
then it is difficult to de-

clare them constitutional.

I would grant certiorari.

[Id. at 1093.]

In sum, this category of cases may bhe
viewed as indicating a lack of national
appellate capacity in that there are
issues of federal statutory construction
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which the dissenting Justices feel should
be decided by the Supreme Court, but which
are left unresolved by the denial of review.

C. Conclusion

To what extent can the sharp increase
in dissents from the denial of certiorari,
many of them accompanied by opinions of sub-
stantial length, be regarded as evidence of
a lack of adequate national appellate capa-—
city? Given the wide variety of considera~
tions which may be relevant to the certio-
rari decision, it will ordinarily be impos-
sible to say in any particular case that
review was denied because of the pressures
of the Court's other work. At the same
time, the growing number of dissents, and
the development of a pattern strikingly
at variance with the pattern of earlier
years, when the demands on the Court's
attention were substantially smaller, reduce
the probability that denial in all or
most of these cases was due solely to an
idiosyncratic record or other factors
unrelated to appellate capacity.

Even if we look only at the dissents
accompanied by opinions and, further, put
to one side the opinions indicating only
an attenuated relationship to appellate
capacity, the array is an impressive one.
In each of the cases described in this
study, at least one Justice, and sometimes
as many as four, found issues that had
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significance beyond the particular contro-
versy; concluded that those issues were
ripe for resolution in the case hefore
them; and felt strongly enough to write an
opinion calling the issues to the attention
of the bar. In some of the cases -- those
involving conflicts among lower courts —-
the dissues had already given rise to a
multiplicity of appellate decisions at

the time of the denial. 1In the other cases,
the issues were regarded by the dissenters
as recurring ones; and indeed, with regard
to some of the issues, further appellate
litigation took place subzequent to the
Court's action. At the least, the cumula-
tive effect of these dissents is to point
up a series of instances in which the
denial of certiorari, for whatever reasons,
denied the country a decision which had

a strong potential for adding significantly
to the body of nationally binding prece-
dents that make up the country's decisional
law.

This study has dealt only with those
cases in which one or more Justices felt
impelled not only to record his dissent
from the denial of certiorari, but also to
write an opinion explaining his reasons
for believing that review should have been
granted. There are literally hundreds
of other cases in the two most recent terms
alone in which one or more Justices noted
a dissent but did not write an opinion.
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gome of these cases may be potentially of
great significance in the development of the
national law. For instance, in the current
term Justices Douglas, Stewart and White
dissented from the denial of certiorari

in Place v. Weinberger, 419 U.S. 1040 (1974),
a case raising the issue of the retroactivity
of section 717(c) of the Equal Employment
Opportunity Act, which creates a private
right of action for federal employees seek-
ing to redress job discrimination. At the
time certiorari was denied, two circuits had
held that the section does apply retroac-
tively to claims pending at the time of its
enactment, while a third circuit, in the
case before the Court, had ruled to the
contrary. District courts, too, had reached
opposite conclusions, and, subsequent to the
denial, a fourth circuit was called upon to
decide the issue. The dissents were with-
out opinionj; the case thus provides an
example of those outside the scope of this
study in which a Justice noted a dissent,
thus inviting attention to the fact that
the issue was not being decided, but did
not feel impelled to file an opinion.

Fven the noted dissents do not fully
measure the volume of cases which, in the
judgment of a knowledgeable participant in
the process, were appropriate for national
decision. Some Justices are reluctant to
note a dissent under any circumstances;
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others may be reluctant to note a dissent
unless they are prepared to write or to join
an opinion. In this regard, it is signi-
ficant that, as Justice Brennan has

informed us,lo approximately 30 percent

of all cases docketed annually -- more than
1,100 in the 1972 term -- are thought by

at least one Justice to be worthy of dis-
cussion at conference. We learn also that
of the cases granted review in the 1972 term,
"approximately 60 percent received the votes
of only four or five of the Justices. In
only 9 percent of the granted cases were the
Justices unanimous in the view that plenary
congideration was warranted.”ll It would

be surprising if unanimity was the usual
pattern when the Court denied review in those
cases deemed worthy of discussion at con-
ference, even 1f the dissents are not always
recorded publicly. All of these decisions,
of course, are made against the background
of an awareness of the Court's limited capa-
city for plenary adjudication. Thus, it
seems likely that there are a substantial
number of cases in which the denial of
review is motivated in whole or in part by

a judgment, perhaps not fully articulated,
that given the limited number of cases

which the Court can decide, the importance

10
Brennan, supra note 7, at 479.

114, 481-82.
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to the nation of resolving a particular
case simply does not rise to a level high
