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Foreword

Recent Developments in Correctional Case Law rs
being published as a special issue of RESOLUTION

of correctional problems and issues, This volume in-
cludes an analysis and practical summary of more

than 450 court decisions pertinent to corrections
which have been rendered from 1972 until Spring of
1975. This publication encompasses decisions from
state supreme -courts, federal district and circuit
courts, and the United States Supreme Court. Itis in-
tended as a practical guide for evaluating correc-

tional policies and practices and as &n aid to those
- researching correctional case law. :

Correctional case law prior to 1972 was presented
in The Emerging Rights of the Confined, which was

pubtished by the South Carolina Department of Cor-

rections under an earlier grant,
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Section 1

Hlst
Develcpment

The October 1973 term of the Supreme Court of the

United States will probably have more impact on the

rights. of confined persons than any other previous

term. In it, the Court determined procedures for dis-

ciplinary hearings invoiving loss of good time;! set

standards for censorship? and inspection3 of inmate

mail; settled disputes over inmate access to media

representativest and media access to specific in-

ates;5 regulated interview policies for agents of at-

- torneys;é upheld legislative distinctions for preferen-

tial rehabilitative treatment;7 and required assistance

‘_ BiEs : for inmates filing civil rights actions.8 In addition, the

| ' Burger Court's decisions on searches .of persons

: lawfully in custody® and decisions restricting the

: S scope-of the exlusionary rulel0 are likely to limit sub-

stantially the rights of inmates. This massive intru-

_ sion into the correctionai process seemingly sounds

: ‘ : o , the death knell for the hands-off doctrine. And cer-

: ’ tainly it does to the extent that the hands-oif doctrine

implies that courts will dismiss any claim having to

do with prison life, conditions, or processes.

Paradoxically, however, the end result of all this in-

terference in the process will be less interference in
the process. »

In Procunier v, Martinez!1 the Court struck down

‘ _ , overly broad mail censorship regulations and overly

- 1 : restrictive legal visitation: regulations, but in doing

“ ' so it paid homage to the hands-off doctrine: “Tradi-

tionally, federal courts have adopted a broad hands-

off attitude toward the problems of prison administra-

tion. In part, this policy is the product of various

limitations on the scope of federal review of condi-

29




tions in state penal institutions. More fundamentally,
this attitude springs from complementary percep-
tions about the nature of problems and the efficacy of
judicial intervention. Prison administrators are
rasponsible for maintaining internal order and dis-
cipline, for securing their institutions against
unauthorized access or escape, and for rehabilitat-
ing, to the extent that human nature and inadequate
resources allow, the inmates placed in their custody.
The Herculean obstacles to effective discharge of
these duties are too apparent to warrant explication.
Suffice it to say that the problems of prisons in
America are complex and intractable, and, more to
the point, they are not readily susceptible of resolu-
tion by decree. Most require expertise, comprehen-
sive planning, and the commitment of resources, all
of which are peculiarly within the province of the leg-
islative and executive branches of government. For
all of those reasons, courts are ill-equipped to deal
with the increasingly urgent problems of prison ad-
ministration and reform. Judicial recognition of that
fact reflects no more than a healthy sense of real-
ism."”

The Court's clearly expressed predisposition to
defer to official judgment of correctional administra-
tors has a decided impact on the decisions it makes.
In Wolff v, McDonnelli2 the Court agreed that a dis-
ciplinary hearing ought to be allowed in order to call
witnesses and present documentary evidence.
Nevertheless, it did not require such procedures
because “many prison officials, on the spot and with
the responsibility for the safety of inmates and staff,
are reluctant to extend the unqualified right to call
witnesses; and in our view, they must have the nec-
essary discretion without being subject to unduly
crippling constitutional impediments.” ”

In addition to the deferral to official judgment, the
Court shows a keen awareness of institutional goals.
While the mere mention of the words security, order,
rehabilitation, and:’ administrative convenience
would hardly overwhelm inmate protagonists, the

Court Is sensitive to the goals implied by these
words. In one case the Court stated, “It is in the light
of these legitimate penal objectives that a court must
assess challenges to prison regulations based on
asserted constitutional rights of prisoners."3

The sound discretion of the prison administrator,
then, in light of institutional objectives, is a major
consideration when courts are making decisions on
prison-related cases. It is true that certain pro-
cedures have been required which may initially
cause some administrators difficulties. But in the
design of those procedures, deference to the exper-
tise of prison officials is common. Institutional goals
are weighed heavily against asserted rights. The im-
port of these cases is clear. When the procedure for
making decisions is fair and the justification for deci-
sions can be explained reasonably, courts will keep
their hands off decisions made by corrections offi-
cials. Decisions which are procedurally fair but sub-
stantively wrong will likely escape unfavorable
judicial review except in outrageous cases. A review
limited to procedural due process assumes that the
decision-makers are fair and well-motivated. When
this assumption is true, prison officials, with their
superior expertise, are more likely than the courts to
make correct decisions, and the hands-off doctrine
truly makes sense. Unfortunately, confidence in the
expertise and judgment of correctional officials is
not the only reason courts have adopted a hands-off
policy. As footnote nine in Procunier v. Martinez4 in-
dicates, there are those who would defer because in-
mate claims .are many and often frivolous, and
because resources are few.

At the same time, the number of cases in the area
of prison law evidence the Court’s strong interest in
the plight of inmates. Any lessening by prison offi-
cials of the protections of the rights of inmates is
likely to result in further action by the Supreme
Court, In the meantime, there are lower courts all
over the land ready and willing to inject themselves
into prison management whenever fundamental
rights are violated. In the final analysis, courts must
and will be the final arbiters of the constitutional
rights of inmates.
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Preventling Comymunication with the Courti—Regula-
tion of Mail

An inmate's right of free access to the courts was

; guaranteed by the Supreme Court’s decision in

b Johnson v. Avery.! The Court stated, “It is fundamen-

tal that access of prisoners to the courts for the pur-

‘i pose of presenting their complaints may not be

i : ‘ denied or obstructed.”2 The question of whether this

prohibition is absolute has occupied the attention of

many courts since 1969, when the Johnson case was

- decided. in 1974, there are mdncatlons that such pro-

feciion s absolute 8 )

: : : , : In Procunier v. Martinez¢ California prison inmates |

! challenged the constitutionality of certain prison ;

| regulations relating to the censorship of prisoners’ |

!

incoming and outgoing mail. These regulations

: authorized censorship of statements that “unduly
-~ complained” or “magnified grievances” or were
“otherwise inappropriate.” The Supreme Court held
| that such regulations were unconstitutional. f
! The Court did not decide the case by describing :
how much of an individual's free speech right sur-
vived incarceration, Instead, the Justices held that
such regulation impinges on the rights of the outside
correspondent. Therefore, censorship ¢f mail was
held justified onlyif it furthers an important and sub-
stantial governmental interest in prison security,
-‘order, or rehabilitation, and is no greater an intrusion
“than is necessary to further the legitimate govern-
mental interest involved. In addition, the Court stated
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that any decision to censor a particular letter must be
accompanied by minimal procedural safeguards
against arbitrariness or error.5

The Court cited examples of justifiable censorship
of prisoner mail: letters containing escape plans,
proposed criminal activity, and encoded messages.
Prison administrators, the Court concluded, are not
to be required to show with certainty that adverse
consequences would result from the failure to censor
a particular letter. “But,” it added, “any regulation or
practice that restricts inmate correspondence must
be generally necessary to protect one or more of the
legitimate governmental interests.’s

The Court also indicated that policies at other
well-run institutions would be relevant, but not deter-
minative, to the decision on the need for a particular
restriction.” As an example, the Court utilized the
regulations of the Federal Burzau of Prisons,8 which
authorize restriction of inmate mail for any one of the
following reasons: violating postal regulations; dis-
cussing criminal activities; carrying on a business;
communicating in code; and communicating in a
foreign language (unless communication in English
is impossible).9

A court, as a receiving correspondent, has a great
interest in getting communications from inmates;
and in mail addressed to the courts, the countervail-
ing need for security is diminished, While Procunier
indicates that, under certain circumstances, censor-
ship of mail might be permissible, it offers absolutely
no support for the contention that mail may be with-
held from the courts.

Support. for the concept of free access to the
courts has been found in many constitutional amend-
ments: the first amendment right to use the mails;!0
the first amendment right to petition the government
(including the courts) for redress of grievances;1 the
sixth amendment right to effective assistance of
counsel;12 and the due process clauses of the fifth13
andfourteenth14 amendments. The very nature of the
right involved has led courts to the conclusion that a
custodian may not impair an inmate's access to the
courts.*® One court has even recognized that an in-
mate’s right to access is as complete as that of any
citizen.18' Access to the courts is fiercely protected
because the courts recognize that without such a

-right all other inmate rights are “illusory” in that they

would be entirely dependent for their existence upon
the whim or caprice of prison administrators.}?

A general ‘allegation that unidentified outgoing
mail has not been forwarded by prison officials has

_been held to be insufficient to state a claim which the

courts would review.18 Instead, the inmate must
allege that a specific letter was never delivered to a
specific court.
which normally “refuse to interfere with internal

In such cases, even those courts

prison management” will make an exception and
review the claim.1¢

The prison administrator is given the opportunity
to refute any claim that he has refused to deliver an
inmate’s letter to a court. If he can show that the in-
mate has filed many claims in the past and that the
court has received considerable correspondence
concerning the pending claim, a court will probably
recognize the invalidity of the allegation and decide
the issue in favor of the administrator.20 If, however,
the court has not been receiving correspondence
from the inmate, and if the inmate properly phrases
his complaint, the court will probably review the
merits of his charge.2!

If, however, the allegation is true and the prison
administration has attempted to deny the freedom to
use the mails to persons who have been convicted of

crime, the administrator is in a virtually untenable
position. Since unincarcerated citizens have free use

of the mails, the government must show a compelling
state interest to justify the unequal treatment of in-
mates .22

After the Martinez23 decision, it is probable that

mail from a prison inmate to a court cannot be cen-

sored. Courts seem to agree that censorship of such
outgoing mail serves no substantial governmental
interest in prison security or order and does not aid
in prisoner rehabilitation. The insufficiency of a

governmental interest in these areas has frequently

been recognized over the past few years.24

‘Whether mail to a court may be opened and in-
spected for contraband, as opposed to the reading of

it, is a-question not so easily answered. Three ap-

proaches have been taken by the courts: the com-
munication (1) may be inspected;25 (2) may not be in-
spected except under the most unusual - circum-
stances, such as a ticking from a box-shaped
package;26 or (3) may not be opened at all.27 The first
approach assists prison authorities in insuring that
contraband is not present within the prison. The sec-
ond looks to the safety of the judge to determine the
need for such an inspection. The third recognizes
the need for free and uninhibited access to the
courts, frequently considered an essential right.

Recent cases indicate that blanket inspection of
mail addressed to courts is indeed unwarranted.
There may be a lesser form of regulation which
would accomplish the same governmental objective,
or a court may simply hold that the governmental in-
terest itself is insufficient to outweigh the rights of
the inmate. The second approach, however, seems
entirely justified in that the inmate is insured
uninhibited access to the court under all circum-
stances except those in which prison authorities rea-
sonably believe that there may be some physical
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danger to the court, to themselves, or to any interven-
ing carriers.

As an alternative, there seems to be nothing in- -

herently improper in fluoroscope or metal detector

inspection of outgoing mail. Of course, if it is deter-

mined that such mail must be opened; minimal due
process seems to require that it be opened, except in
emergencies, in the preserice of the inmate.28

On the other hand, courts seem to agree that mail
from a court to a pre-trial detainee may not be
opened, whether or not the envelope is marked “priv-
iteged.””2® The courts generally rely on the first and
sixth amendments as the basis for this decision.30

Since an inmate has practically an unrestricted
right to correspond privately with the courts ;3! cen-
sorship of mail from a court apparently will not be
allowed under Martinez.32 - Once again it.is doubtful
whether prison administrators can successfully
argue that an uncensored communication from a
court may be harmful to prison security or order, and
such censorship can surely have no positive
rehabilitative effect.

Inspection of such mail for contraband is another

i difficult issue. In Frye v. Henderson,33 the Court of

Appeais for the Fifth Circuit stated that prison offi-
cials could-open all incoming mail and specifically
held that inspection of an inmate’s letter from a court
to determine if contraband were enclosed did not vi-
olate any rights of a prisoner.34 In Wolff'v. McDon-
nell 35 the Supreme Court adopted a:similar view in

relation to mail from attorneys. ""The possibility that -

contraband will be enclosed in letters, even those
from apparent attorneys, surely warrants.prison offi-

cials in opening the letters.”36 In such''cases, the

opening of mail purportedly from the court would
probably be justified,

Regulation of Commcnications from
Inmates to Public Officials '
The: first amendment guarantees the right of

crtlzens—mcludmg state- prisoners3’— to petmon'

the government for redress of grievances. It has
thetrefore been held unconstitutional for a prison offi-

.~ cial to intercept, to fail to deliver, or to photocopy

without good cause any inmate mail to legislators,
axecutive officers, administrative bodies or other
"public officials.”38 |t has been held that such ac-
ions infringe not only on the rights of the inmate but
%80 on the right of public officials to be informed.39

. Lower courts have divided on the question of .
=hether inmate mail to public officials may be cen-

sored. New York has held that censorship, to'insure
'gasonableness and propriety, is allowable.40
However, the great weight of authority has prohibited
any censorshxp of such mail.41 Martinez probably

SUDports ‘these cases since censorshlp of mail to.

La
A

public officials could hardly further any important
governmental interest in the safety or order of the
prison. Censorship will probably be upheld only
when authorities can show a clear and present
danger to security.42

The courts that have considered inspection of cor-
respondence to public officials have indicated,
however, that it /s permissible to inspect such com-
munications for the presence of contraband.4? But
this authorization is usually accompanied by the de-

mand that such inspection be kept to a bare and nec- .

essdry minimum44 and be made in the presence of
the inmate.

Regulation of Communication
from inmate to Attorney .

It has been held to be unconstitutional for prison
ofﬂcnals to intercept a letter from an inmate to his at-

orney.45 This rule applies when the letter in question
concerns potential litigation of any sort, whether civil
or criminal in nature.4é Even when a letter is con-
cerned with a pending federal case not his own, an
inmate request that his- attorney visit hlm to discuss
its possible future appllcatlon to legal a_ctlons must
be delivered.47” The delivery of such mail is required
by the sixth amendment's’ guarantee of effectlve
assistance of counsel. .

The question of whether an inmate’s communlca-
tions to his attorney may be censored has been hotly
litigated over the past two years .48 Most courts agree
that the confidentiality accorded 'to inmate mail to at-
torneys is at least as great as'that accorded to any
other correspondence.4? However, on the specific
censorship issue the courts have divided three ways:

allowing censorship;5¢ allowing the readlng and ex- .

amination of, but not other interference with, such
communication;5! and flatly prohlbmng any censor-
ship.52

.. Those ‘cO'urts;whiCh permit censorship'ofvinmate-

attorney mail do so to insure the reasonableness of

the communication and to insure that the com-

munication deals only with things germane to the at-
torney-client relationship. Prison officials have not
yet explained how this form of censorship furthers a

R legitimate governmental interest in the security or

order of the institution. Courts which have adopted
the second view allow the mail to be read ‘but re-
quire—absent evidence of clear abuse of access,
such as the transmittal of contraband or the laying of
plans for the commission of an unlawful acts3—that
the mail be forwarded. This intrusion finds some sup-

.port in Martinez footnotes which cite with apparei,*
approval censorshuc regulations which allpw a read-+:

ing to search for:such abuses.54-
The third approach—prohibition on any censor-




ship—recognizes the unrestricted right of an inmate
to correspond confidentially with his attorney.55 This
need for confidentiality, coupled with the recognition
in Martinez56 of the difficulties attorneys may have in
visiting prisons, should lead to the adoption of a
prohibition against censorship of mail to attorneys,
Whether mail may be opened and inspected is also

“".-‘.;;‘:,_‘ an unsettled question with some:Cases permittings?
““and others condemning5® such action. In Goodwin v.

Oswald,59 the Second Circuit held that, in order to
restrict attorney-inmate mail, the state must show a
compelling governmental interest centering about
prison security, or a clear and present danger of a
. breach of prison security, or'some substantial inter-

ference with orderly prison administration. Unless a
prison administrator can show a substantial govern-
mental interest by demonstrating how contraband
leaving the prison is a threat to internal security and
order itis doubtful that he c'an authorlze the inspec-
presence of contraband. ‘

in Wolff v. McDonnell6d the Supreme Court held
that prison officials have the right to open and in-
spect mail clearly marked as coming from attorneys.
The State had conceded that such action must be
taken in the presence of the inmate, as the lower
courts had required. The Court found no constitu-
tional right not tc have mail opened but found sub-
stantial justification :for the practice even if a right
had been found. The ‘Court concluded that the in-
stitutional need to exclude contraband outweighs
any infringement of the inmate's rights. Moreover,

the presence of the inmate at the opening of the mail

reduces the possibility of any later repercussions.

Eveh though this holding does not require the in-
mate’s presence, wise administrators will include
that precaution to prevent future lawsuits.

Regulation of Inmate Assistance
The right of an inmate to receive assistance in the
preparation of legal materials and the extent to

 which this right may be regulated is becoming a set-

fled area. First, prison officials cannot prohibit in-
mate assistance if other adequate legal aid is not

available.8' The right to such aid extends to cases |

under civil rights acts as well as to habeas corpus
actions.t2 The right of an inmate to such assistance,
however, is conditional and arises only when the
state fails to provide a reasonable alternative.63 Thus,
arule forbidding inmates from reading one another’s
transcripts affects access to courts and should be
stricken unless the government provides an aiterna-
tive method by which an inmate might receive assis-
tance.84 If an alternative provided by the state is
determined to be reasonably adequate, then a
reguiation prohibiting inmate assistance will stand.65

The phrase *‘reasonable alternative” imposes an
affirmative obligation on the state to provide inmates
with some form of effective assistance in the pre-
paration of their legal cases;56 and the burden of
proving that the alternative is reasonable is on the

state.87 The state must produce evidence that estab-

lishes in specific terms what the need for legal assis-
tance is and must show that the state is meeting such
need.s8

Prison officials
regulations limiting the time, place, and manner of
prisoner assistance without violating inmates’ civil

i1 few years. While no clear-cut answers have been

may, however, make reasonable

rights.89 However, such regulations may not have the
effect of discriminating against certain classes of in-
mates.”0 For example, in-a prison which allowed no
alternatives, a regulation which forbids the carrying
of legal papers in prison areas shared with other in-
mates, the passing of legal papers to other inmates,
and the preparation of legal papers in behalf of or
jointly with other inmates was held to operate as a
barrier to illiterate-indigent access to the courts and,
as such, was held to violate the due process clause
of the fourteenth amendment.”t

Where inmate assistance is allowed, prasorr Offl-
cials may'require that such assistance come from an
inmate at the same institution. In one case prison of-
ficials refused to deliver -correspondence to an in-
mate from an inmate of another institution, and the
action was upheld by the court.”2 In general, any rea-
sonable prison regulation concerning inmate assis-
tance will be upheld if it does not adversely affect ac-
cess to the courts.’3 .

Regulation of Legal Materials

Permissible conduct by prison officials in regulat-
fng possession of and access to legal materials is an
issue which has been extensively litigated in the past

provided by the courts, several trends have become

: " indentifiable.

Itis generally agreed that an inmate has no rightto
use the prison law library except as is necessary to
insure access to the courts.74 Therefore, if alternative

1 means of access, such as public defenders or law

school clinical programs, are provided, prison offi-

1 cials need not. provide for mmate access to- law

&

books.”s The burden of proving both the accept-
ability of any restriction and the adequacy of an
alternative is on the prison official.”é For example, in
one case evidence showed that the right of access
was effective since the public defender was readily
available; therefore, state-imposed restrictions on
the use of typewriters, duplicating machines or legal
materials were held to be reasonable.”” However, an
inmate plaintiff in a civil rights suit was granted the
opportunity of trying to prove that prison officials, by
denying him access to legal materials 6n the
grounds that he already had an attorney, were
unreasonably impairing his access to the courts.78
When prison officials allow access to legal
materials, several additional questions present them-
selves: What is the permissible extent of regulation

of personal legal materials? How adequate must the -

library be kept? How current must the library be
kept? What are the limits of permissible restrictions
on the access to the law library that can be imposed
on the general prison population? How are inmates
in segregation to be treated? The answers to these
and related questions are undergoing rapid change.

Prison officials generally. cannot confiscate the
personal law books of an inmate.” If the books are
taken, a plea for relief must allege that such action by
prison authorities infringes on the inmate’'s access to
the courts. If the inmate merely alleges that the

books were removed, the court will not entertain his -

claim.t0 When the claim is properly phrased and
proved, however, the inmate will generally be suc-
cessful. - For example, one court has held that
destruction of legal materials of an inmate as contra-
band when they are discovered in the possession of

T i e, ey
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another inmate is not permitted unless the prison of- !

ficials can demonstrate that such action is necessary
to maintain prison discipline 8! ;
Safety and order of the prison must be the basis of |
any restriction on an inmate’s possession of legal
material. One regulation which provided that per-
sonal accumulations of legal materials over that or-

dinarily allowed in space available inside the in- |

mate’s living quarters would be shipped ‘home, or -
destroyed, at the inmate’s option, was declared rea- .

sonable because it insured the safety of the institu- .~

tion.82 In another instance, a regulation permitting
confiscation of all inflammable materials, including
faw books, during a riot situation was upheld. Of
course, when the riot situation passed, the materials .
had to be returned.8? '

The adequacy of the prison law library is also a

factor in guaranteeing an inmate’s access to the :
courts 84 It is a federally protected guarantee.85 The
library must enable prisoners to do legal research
and prepare motions. Therefore, a prison library
which merely contained a few volumes of the state

code®t and one that had many volumes of the Federal
Reporter (Second) and the Federal Supplement miss- "

ing8” have been held to be inadequate. Inadeguate
facilities have also been found to affect the right of
access to the courts, as in the case of a twelve-foot
by twelve-foot library with a seating capacity of eight,
in a prison of 700 inmates#8 Inadequacies of this
nature can be negatived, however, by showing im- '
plementation of a viable library improvement plan.8®
The issue of how current the legal materials must

be is still unsettled: One court has held that the fact .-
that a library is out of date is an insufficient allega-
tion to state a civil rights claim and that the lack of
the most up-to-date law books does not act as a
- listen to the conversation, but even this limited intru-

denial of access to the courts.®0 However, two very

recent cases have taken a contrary view. In one, the - &
court held that the failure to keep the statutes and =

digests up-to-date infringed on the prisoner’s right of

access to adequate legal materials.9 In another, &
county-jail was required to keep a copy:of United .

States Law Week on file because without it inmates
would not have access to an adequate prison i

brary .82 = S L

. Earlier cases have held that rules establishing tim:2
limits on access to law books do not deprive an ir- ,
mate of access to the courts.s3 However, the trend i3
toward recognizing that imposition of such limits |

may affect the inmate’s right of access.9 It has re-
cently been heid that a time limit is an unreasonabl2
restriction if prison officials have: given no valid ]
justification for limiting access to law books 85 What

constitutes a “valid justification” is unclear, but it
could refer to the concern that other inmates have
equal access to the books.

Two 1974 cases have held that even prisonefs in
segregation have a right of access to legal
materials.26 Both cases balanced the state’s interest
in imposing punishments for rule violations against
the right to seek redress of alleged grievances and
decided in favor of the constitutional right. It
therefore appears that a trend is developing that will
require a showing of impending danger to prison
security or order before prison officials will be
justified in refusing legal materials to confined per-
s0nNs. '

Attorney Visitation

The right of an inmate to meet with his attorney is
subject to reasonable regulations, the concern of
which may range from security and discipline to the
maintenance of simple "housekeeping’ rules, as in
the case of a rule banning visitation during lunch
periods.87 However, rules which ‘“‘dilute” the right to
counsel can be countenanced only under circum-
stances amounting to compelling and overwhelming
state interest.98 In the absence of such an interest, an
inmate can recover in a civil rights action if he shows
that prison officials, acting under color of state law,
have actually infringed on his right to counsel.%¢ He

is not required to show that the action has harmed

him in any way; such harm is presumed.

Just a few years ago it was generally held that
corqmumcations with attorneys need not be carried
o_ut in complete privacy.'00 There is now an extraor-
dinary trend toward granting an inmate the right to
communicate with his attorney.in absolute privécy,
ngtvyithstanding legitimate interests in the proper ad-
ministration of prisons.101 Another view pefmits rules
allowing the physical observation of an inmate-
attorney meeting so long as no attempt is made tc

sion is only "allowable when it is necessary for the

intrusions, it seems, will be closely scrutinized by the

into the prison. He therefore took action which com-

1 oromised the confidentiality of the, attorney-inmate
.1 conversation. His actions were Ciéfh‘,demned by the

sourt, which ‘Reld that interference ‘in-such a case

»a@s coming into the prison and that the attorneys
ere responsible.103;Since the attorneys offered to
+ubmit to a search prior to an interview, that proof
- as impossible. ‘ S
The prison must also provide adequate facilities i
:ﬁ:higﬁ these private meetings may take place.104 The
ivcation must be. sufficient to insure the confiden-

tiality of the matters discussed.!05 Failure to provide

. maintenance of internal security and order.192 To in- -
sure that any intrusion is the minimum necessary, all

courts. In one recent case, a prison warden was con- -
- vinced that attorneys were smuggling contraband

ould be justified only upon proof that contraband’. .

11

adequate facilities constitutes a denial of effective
assistance of counsel.io6 -

An inmate has a right to meet either with the at-
torney "of record" or with an agent (inclu‘ding a law
student) representing that attorney.'9? The. Supreme
Court recently held, in Martinez; that a bar é‘gainst at-
torney-client interviews conducted by law students
or other legal paraprofessionals that was not
directed at eliminating some colorable threat to
security and which created an arbitrary distinction
between law students employed by attornéys and
those participating in law school clinical prbgrams
{against whom the bar did not operate) constituted
an unjust restriction on an inmate’s right of access to
the courts.108 o
Punishment

It should briefly be noted that an inmate may not be
punished for communicating with public officials,
the pourts, or attorneys!0® nor for filing legal zction
against prison officials.’'0 Where no reasonable
alternative to inmate assistance is provided, inmates
may not be punished for giving or receiving assis-
tance.'t Punishment may, however, be imposed if
monetary consideration - is given for the assis-
tance.12 :
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Religion

The first amendment provides that *Congress shall
make no law respecting an estabtishment of religion
or prohibiting the free exercise thereof.” The state is
thus prevented through excessive entanglements
from either fostering or hindering a religion.t A dis-
tinction has of necessity been drawn between the
right to believe in areligion and the right to practice
the tenets of that religion. The former right is
unlimited; the latter, subject to limitation when a
compelling state interest can be shown.2 Prison
authorities, with their great need for controlling ac-
tivities, may obviously impose greater restrictions on
the exercise of religion by inmates than would other-
wise be permitted. Thus, while an inmate retains his
fraedom of religion during incarceration, the neces-
=ities of confinement may restrict the scope of that
~#adom.8 The basic tension between the establish-
ent clause and the free exercise clause in a closed

zciety helps to explain the deferral to judgments of

rison officials in some decisions affecting religious
“=adoms.-In such a society, any action like building
2napel or appointing a chaplain tends to violate the
stablishment clause of the first amendment, but the
“Hure to undertake these activities would make
“<smingly impossible the exercise of religion, at
w8t in traditional ways.4

S

Establishment of Religion
Hecause strict enforcement of the establishment
; kclause might restrict the free exercise of religion by

other prisoners, complaints auegmg violation of the
establishment clause by the use of state money to
pay for .chaplains or churches are not normally
upheld.s More ditficulty is encountered when prison
or parole policy encourages religious activities: In
Cruz v. Beto,5 for example, the Supreme Court con-
sidered a case in which an inmate charged that
prison authorities were violating the establishment
clause by rewarding orthodox religious activities
with favorable job assignments and early parole
release. The Court, in its per curiam opinion, did not
consider the allegation; but Justice Rehnquist, in his
dissent, stated that the inmate’s claim was without
merit.” ' ' ,

The use of chaplains in submitting reports to the
parole board came under attack in Remmers v.
Brewer,8 but the court found no violation of the es-
tablishment clause absent a showing that a particu-
lar religion was fostered. It should be noted that the
reports of the chaplains were not shown to deal
solely or primarily with religious activities or the lack
of them. On the other hand, another court, in treating
chaplains’ reports which did deal with religious ac-
tivity, found that knowledge of the existence of these
reports tended to compel religious activity un-
constitutionally @ '

Two priests in O'Malley v. Brieriey1® claimed the
right to visit inmates to counsel with them and con-
duct religious services. While the court found that in-
mates have a first amendment right to such services,
provided no overriding state interest be shown, it

-
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added that the priests did not have the rights they
claimed because their actions would unconstitu-

tionally establish a religion and breach the wall of

separation between church and state.

Compulsory chapel attendance is more clearly the
ectablishment of religion. Even so, Nelson v. Heyne
upheld "'mandatory attendance of incarcerated
juveniles at non-denominational services. The com-
pulsory requirement was upheld as an integral part
of a disciplinary szheme designed for rehabilitation
purposes. The court noted-that the youths were not

" required to believe, only to attend. The case is bot-

tomed, however, on constitutional quic&sand-since
the same justifications were asserted and rejected in
Anderson v. Laird. 2 The military academies sought
to uphold their traditional compulsory chapel on the
grounds that it instilled discipline and encouraged
moral behavior, but the court found a violation of the
establishment clause.

Exercise of Religion

The bulk of prison litigation concerning religious
freedom focuses upon the exercising of religious
beliefs. One set of cases examines the emotionally
charged threshold question of which set of ideas are
entitied to the status of religious beliefs. These same
cases and others then look into what restrictions may
be placed on the exercise of religious beliefs
because of the necessities of incarceration.

A convicted thief, Harry W. Theriault, proclaimed
himself Bishop of Tellus—originally, at least, as a
joke—and catapulted himself and his Church of the
New Song into a wave of litigation similar to that
engendered in the '60's by the rise of the Black
Muslim religion. Prison authorities charged then that
the movement merely advocated racial hatred and
political anarchy, but the Black Muslim religion is
now firmly established.'® Bishop Theriault, whose
claimed authority comes from the book of Revelation
in the Bible, and members of his church professed a
belief in a unifying and harmonizing force or spirit
called Eclat, which they believe resides in all things.
Prison authorities at.the Atlanta Penitentiary,

. perhaps justifiably, were skeptical of Theriault’s

new-found religion because his prison stay has been
marked by verbal abuse directed at and physical at-
tacks on prison guards; consequently, the
authorities denied the Church of the New Song the
opportunity to hold meetings. Officials at the lowa
State Prison found similar claims of belief in the
Church of the New Song incredible and forbade
meetings of purportedly interested inmates. The
cases arising from these denials provide an interest-
ing comparison.14 o ‘

in preface to the comparison, a digression to ex-
plore traditional indicia of a religion may be ap-

o)
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propriate. No single test dominates. One factor con-
sidered is the history and age of the sect.15 Another
test is whether the asserted religion has the charac-
teristics associated with traditional “recognized”
religion.’6 A final factor, or perhaps an additional
one, is the sincerity of belief in those who espouse
the religion.17

In the case arising out of Atlanta, the district court
examined the tenets of Eclatarianity anc
acknowledged it as a religion. It recognized that the
sect had begun as a game but noted that Theriaul
had begun to take his own religious claims seriously
and ordered that the exercise of their religion be
allowed.’8 On appeal, however, the circuit cour:
reversed and ordered an examination of the sincerity
of the asserted beliefs.1® The district court in lowa,
like the Georgia district court, ordered officials tc
allow members of the Church of the New Song op-

portunities for the exercise of their religion in the . 1

same degree as other inmates. The court was “notin-
sensitive to the problems of a prison administrator
faced with a profusion of religious claims by those
whose faith may appear both strange and in-
comprehensible, if not downright false and insin-
cere, but found that concern cannotjustify a voyage
into the unchartered hazards of religious censor-
ship."20 The eighth circuit affirmed, noting that, if the
religion were a hoax and were used as a front, prison
officials could take appropriate action.2t The ra-
tionale for such a decision seems to be that prison
officials do notinquire into the sincerity of the beliefs
of persons who attend traditional religious services,
that most religious leaders would encourage such

attendance, and that the overriding institutional con- =
cern for security is threatened no more by insincere .
worshippers in one meeting than by those in another, -

The courts seem to feel that control of the size and
time and place of the meeting, coupled with the

ability to monitor and terminate meetings, provides

sufficient insurance that institutional goals will ba
met and that insincere inmates will not long support
religious services from which they derive no benefi .

The recognition of proliferating religions, whil2
causing some  hardships, need not’ cause undu?

hardships. While a prison cannot discriminats -
against a minority religion,22 identical facilities nee

not be provided for each religion. In Cruz v. Beto?3
the Supreme Court required that a reasonable oppoi:
tunity be afforded all prisoners to exercise their
religious freedom, but stated that a ‘place of worshi >
need not be provided for every faith regardless ¢f
size; nor must a chaplain, priest or minister be prc-
vided without regard to the extent of the demand.”
Another interesting ruling was handed down in
Kennedy v. Meacham, 24 in which plaintiff inmates
alleged first amendment violations in that they were
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not allowed to place religious materials of their
“satanic religion” on the bulletin board although
*hey were allowed to place them on a shelf beneath
=@ bulletin board and in that they were not allowed
- keep Baphomets, bells, candles, pointing sticks,

ngs, incense or black robes in their cells. The

.urt, distinguishing between the absolute ban on

2 establishment of religion and the qualified right

the free exercise of religion, found the restrictions

1 this exercising of religion permissible in a prison

«tting. The court was careful to point out that there

.as no proof that other religious sects were treated

iferently.

Other factors may result in restrictions on the nor-
'~al exercise of religion. In some cases, courts hold
inat prisoners who are justifiably isolated may be
tdenied the right to attend worship services.25 When
the refusal to allow attendance at group services is
based not only on the disciplinary status of the
prisoner but also on his prior history of disruptive ac-
tivity, prison officials are on even sounder footing. In
La Reau v. MacDougall,26 a prisonerin a segregation
unit sought the right to attend Mass. The court recog-
nized that the attendance at Mass is a fundamental
practice in the Catholic religion. Nevertheless, the
Inmate’s past activities in disrupting prison order
was considered sufficient justification for restricting
the practice. In this case, the prison authorities were
doubly protected since an alternate means for taking
Mass, individual service by a priest, was available,
(The availability of alternate means may well prove
the deciding factor in such cases.) In Davis v.
§chml’dt,27 however, the court held that a prisoner in
|§o!ation, even though he had a grior history of set-
tmg fires, could not totally be denied access to the
B}b?ﬂ. Access could, however, be limited to super-
vised short periods. ‘

Ciatary laws, particularly with persons of Jewish
ant. 3lack Muslim faiths, present problems to the effi-
¢l operation of a prison system. When the menu
.15 for a selection and pork-free items offered are
¥/ ruent to prevent malnutrition, prison officials
¥~ " not offer a special diet to religious sects,28 In
v. Blackledge,?? however, the court required a
. st degree of official deference to Black Muslim
¢ 1y requirements, Upon an allegation’ that the
" vork diet was nutritionally deficient, the court
S ~dthe burden to the prison to show why it could

05 ally prepare an ulcer diet but not a pork-free
[T

w

F.uligious beliefs concerning wearing apparel or

?a;f STY|e.sometimes conflict with institutional needs
. '0r 3ecurity and identification; but it has been found

that, in cases.of such conflict, the religious belief

| Must yield.30 However, some erosion of this doctrine
. May be seen in the case of pre-trial detainees.3!

‘ For activities not normally fundamental to the exer-
cise of religion, even less justification is required for
their restriction. Thus, a program to foster religious
brotherhood by having participants correspond with
each other and exchange small gifts on birthdays
and at Christmas has been properly refused.32

In another case, the need for prison security and
tlje need for compliance with visiting rules were con-
sidered sufficient grounds for refusing to allow a
Mormon “home evening program,” in which a Mor-
mon elder would adopt a prisoner and visit him for

- counselling and spiritual guidance.33

T'hfa.trend indicates that restrictions on religious
actm'gues should be as few as the demands for
‘security, efficient operation, order and rehabilitation
permit.
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i Section 4

Correspondence
Visitation

Courts generally recognize that a prisoner retains )
all the rights of an ordinary citizen except those ex-
pressly, or by necessary implication, taken from him
by law.! The right to send and receive correspon-
dence and meet and speak with visitorsiis a first
amendment right, well recognized as being funda-
mental. Before deprivation of a fundamental con-
stitutional right may be authorized, the state must
show a compelling need for such interference.2
Restrictions on these rights are generally upheld
after a showing by prison authorities that the regula-
tion is related both reasonably and necessarily to the
advancement of some justifiable prison purpose,3

In spite of this, the District Court for the Southern
District of Texas has stated that the first amendment
freedom of speech must be one of the first rights to
fall before reasonable restrictions by prison offi-
cials.4 The usual rationale for such restrictions is that
the maintenance and preservation of order and
security permits prison officials reasonable regula-
tion over correspondence and visitation.s Other than
dissatisfied inmates, few question the necessity of
regulations prohibiting mailing communications
which are truly obscene, which threaten or
blackmail, which plot escape or other criminal ac-
tivity, or which contain secret codes.6

More substantial questions are raised over inter-
ference with the right to communicate with the
media, public officials, and - attorneys. Also, the !
scope and propriety of restrictions on the freedom to :
discuss religious beliefs and the right to communi- !
cate with family and friends have been the subject of
frequent litigation.
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It has commonly been held that the examination of
communications, except for letters to and from attor-
neys and courts, is a reasonable exercise of a prison
administrator’s discretion in which the federal courts
will not interfere.7 Some courts have held that prison
authorities have the right to adopt reasonable restric-
tions on the conduct of inmates, such as inspection
of all mail for the presence of contraband.® Others
have held that control of all mail to and from inmates
in prisons is essential to the maintenance of order
within the prison@

But the courts have tempered their view of non-in-
terference in prison administration.1¢ They now fre-
quently recognize that, when cases of constitutional
dimensions arise, the courts cannot simply abdicate
their function out of a misplaced deference to the
hands-off doctrine.t? Therefore, when a prisoner
makes a specific allegation of unconstitutional treat-
ment, federal courts must become involved in the ad-
ministration: of prisons to the limited extent neces-
sary to determine (1) whether the inmate is constitu-
tionally entitled to the particular right claimed; (2) if
so, whether such right has been infringed; (3) and, if
so, what the appropriate remedy is.12

The courts-follow this analysis by balancing the
asserted need for the regulation in preserving
security and insuring orderly administration against
the claimed constitutional right and the degree to
which it has been impaired.!3 Some courts have
stated that the balance shouid be “tipped” in favor of
the prison regulation,’4 while another suggests that
the expert opinions of the -prison administrator
should be given special weight.1S This bias, if taken
at face value, distorts the test. The balancing process
compares the nature of the rights neing infringed
with the need for the challenged regulation. Prison
authorities are experts in only one of these areas—
and the constitutionally less important one at that.'
Curtailment of the constitutional rights of an inmate
should be permitted only to the extent necessary to
maintain the fine balance between individual and
societal rights.17 :

Justice Powell, in his concurring opinion in Pro-
cunier v. Martinez,18 carefully examined whether the
purported need to ‘read mail to prevent escapes ex-

ists and suggested means of discovering contraband
jess intrusive than reading incoming mail. Most
courts have required an examination of this kind into
whether the claimed need for security or rehabilita-
tion compels the restriction on first amendment
rights.1? Prison  administrators need not tolerate
speech which endangers the security of their institu-
tion,20 but the placement of a “security and
rehabilitation” tag on a regulation will not render i
safe from attack. Courts will inquire into the actual
relationship between the regulation and its stated

purpose of security of rehabilitation. The deprivation
of fundamental first amendment rights will undoubt-
edly receive even stronger scrgtiny.21

Correspondence with Counsél
The right of unimpeded access to the courts22 im-
plies a similar right of access to counsel.23 It is

therefore not surprising to note that courts uniformly .

hold that prisoners, even those in isolation 24 have an

absolute right to receive mail from an attorney.2s Any .

restriction which is placed on receipt of such mail
must be justified by prison authorities by showing a
clear abuse of access by the inmate or his attorney or
a compelling state interest centering around prison
security.26 However, becausg of the tremendous con-
stitutional emphasis on the right to effective assis-
tance of counsel, it is questionable whether any
court would find the state interest compelling
enough to restrict such assistance absent an ex-
treme emergency. ,

While some cases have permitted limited censor
ship of an attorney’s letters to his inmate client,27 the
overwhelming weight of recent decisions has con-
demned such practice.28 The Martinez29 decision
reinforces this latter view but does permit censorship
when such action is shown to be the minimum
restriction necessary to insure prison security, order
or rehabilitation. Prison officials will be hard pressed
to meet such a standard,

Inspection of incoming mail from an attorney has
received different treatment in various courts. The
Court of Appeals for the Fifth Circuit, for example,
stated that an inmate’s incoming mail from his at-
torney- may be opened to determine whether contra-

band is being sent into the prison, This was held to i

be a legitimate prison policy which does not abridge
any federally protected right of the inmate30 The

Courts of Appeal for the Seventh and Eighth Circyits - "
have taken a contrary view. They maintain that prison .
officials may open incoming mail from attorneys only
when they have reasonable belief, based on evi-
dence, that a particular letter contains contraband. 11
all other cases the danger that an attorney, an officer i
of the court, would send contraband into the prisonis .

-
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too remote and too speculativé to justify a priso1

regulation permitting the opening and inspection ¢f i
all legal mail 31 In addition, these courts require thet ;-
the inmate be present whenever incoming attorne/ : .

mail is opened 32 ;

This latter view is much more attuned to the impo =
tance and confidentiality of the attorney-client rela-

tionship, but the very recent decisisi by the United

States Supreme Court in Wolff v. McDonnelis3 sig-

nals victory for fifth circuit approach. Because of a
concession by the State of Nebraska, the Court

gg sprmin et e gty e

decided only that officials could open any incoming
malil from an attorney in the presence of the inmate.
The Court indicated that when the state did not read
e mail and the inmate was present, it had “‘done all,
~nd perhaps even more, than the Constitution re-
ires."34 Other language in the opinion suggests
-at prison officials might be able to do more than
arely inspect for contraband in the inmate's pres-
nce. Justice White's opinion for the majority
srefully notes that Procunier v. Martinez3s protects
<@ first amendment rights of correspondents with
risoners and that no first amendment rights of
“risoners in this context had been recognized by the
ourt. He then rejected the notion that correspon-
iance with counsel is a vital part of the sixth amend-
ment right to counsel or that inspection of mail from
cnunsel is a substantial obstacle to access to the
sourts. Two other recently reported cases®6 have
found that the inmate's need for confidentiality in
communications with his attorney outweighs the ad-
ministrative difficulties encountered by requiring the
inmate’s presence. Accordingly, the courts forbade
censorship—that is, the reading as opposed to the
inspection—of mail from attorneys and required the
inmate’s presence at the opening and inspection of
such correspondence. "
Access by means of letter to public officials has no
greafer claim, and perhaps a lesser one, to constitu-
tional protection than access to attorneys. It seems
likely, jfhen, as the fifth circuit has doneS7 that
reguiqtions concerning the handling of mail from
public officials will be analyzed in the same way as
those concerning attorney mail.

Correspondence with the Media

v Most access to media issues are addressed in sec-
tion five, but a brief comment concerning correspon-
giszrfoe with'the media Is appropriate here. The lead-
m;(; case in the area still appears to be Nofan v.
Fitznatrick,38 which adopted a view somewhat simi-
rio ti?at later employed by the Supreme Court in
swunier v. Martinez.3® The Nolan court held that an
* ate’s right to send letters to the press could be

“ied only with respect to letters which would con-

" or concern contraband or a plan of escape or

sh were used as a device for evading prison

‘Jiat.ions.“o These abuses necessitated censor-

5. Since then, some lower courts have held that

soners have an absolute and unrestricted right to

3 letters to the media4t '

- is probably safe to say that the Nolan decision
r-sesents the general view. But, because Pellv. Pro-
Guiers? stresses written communication as an ac-
Ci'%i-fjab!e alternative to full visitation rights with the
mgdia, further restriction in the form of censorship
will undoubtedly be closely scrutinized prior to ac-

ceptapce by ‘courts. Justifications based -on the
- secyrity and good order of the prison should be well
thought out and documented.:

Religious Correspondence

The traditional hands-off rule still is given limited
recognition in the area of religious correspondence.
One court recently stated that, although restrictions
on inmate correspondence may not be imposed so
as to discriminate against a particular religious
belief, prison administrators have wide discretion in
restricting and controlling the exercise of that
belief43 This view seemingly ignores the free exer-
cise of religion clause of the first amendment.44 Con-
sideration must be given to the fact that not all impor-
tant first amendment rights are lost upon incarcera-
tion and that the more fundamental the right the less
likely the possibility that it will be taken.4s

The majority of the courts are beginning to adopt
this “fundamental right” approach. The new direc-
tion of the courts may have heen necessitated by,
and surely was complicated by, the advent of “'new"
religions in prisons. For example, a district court dis-
missed a case involving the “Church of the New
Song,” in which an inmate alleged that his com-
munications with his church were being interfered
with by prison officials; but the circuit court re-
manded the case for a full evidentiary hearing, stat-
ing that the allegation, if proved, stated a claim

21

against prison officials.48 A similar result was

reached when an inmate alleged that prison officials
had interfered with communications with his
“spiritual advisor.”"47 ' ’ :
Procunier v. Martinez,*8 although relying on first
amendment rights of persons not incarcerated, will
invalidate restrictions on religious correspondence,
provided first amerdment rights survive incarcera- .
tion, unless the state can show that restrictions on
refigious correspondence serve a substantial in-
terest in prison security and that such restrictions are
the minimum necessary to advance that interest.4?

Private and Business Correspondence

A generally accepted rule states that prison offi-
cials may;impose control over communications from
inmates to their famities and friends.50 Prior to Mar-
tinez, however, the courts had been unable to agree
on the nature and limits of that controi. In no other
area of the law surrounding prisoner communica-
tions was the prison administrator less ably guided
by the courts. _ ' '

Regulations . concerning communications to and
from pre-trial detainees typifies the chaos. For in-
stance, several courts have held that a pre-trial de-

‘tainee has a first amendment right to communicate

by letter with his family and friends.51 in Connecticut,
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however, communication with friends was held to be
privilege to be granted or withheld at the discretion
of prison authorities.52 To further confuse matters,
the District Court for the District of Maryland. has
stated that limitations on the private communications
of pre-trial detainees should be kept to a bare and
necessary minimum.3 Finally, yet another district
court has flatly declared that mail from a pre-trial de-
tainee to his family and friends can be censored.54
These pronouncements may serve to guide prison
administrators in the particular districts, but they pro-
vide no guidance to others.

The situation worsens when one reviews rules
which apply to convicted inmates. The courts have
considered controls over the delivery of mail and
have reached totally contradictory results. For exam-
ple, one court has held that allegations that letters to
an inmate's family were not mailed because they
contained “begging” stated a civil rights com-
plaint.55 A different court, however; has held that
allegations that letters to an inmate’s family were not
mailed because they referred to unspecified “illegal
prison treatment and punishment” failed to state a
civil rights complaint because the allegation was too
unspecific.56 Courts have held that it is unconstitu-
tional to intercept, to fail to deliver, or to photocopy
without good cause a letter of an mmate ‘to his
family.57 Others have stated that a prisonet’s right to
mail letters to famiily and friends is not absolute and,
in some circumstances, may be demed 58 Still
another has held that private communications may
be restricted as a legitimate disciplinary, device.59

This entire approach ignores the ruleithat prison
officials do not have carte blanche to disregard the
constitutional rights of inmates in the name of dis-
cipline.80 The other extreme is also well represented:
one court has held that a restriction on the sending
of Christmas cards may be a violation of the first
amendment.&! Another has stated that when prison
authorities prevented an inmate from commumca‘tmg
with a minor child who was living with his wnfe they
violated the inmate's “freedom of expression,” since
prison authorities cannot limit first amendment rights
unless restrictions are related both reasonably and
necessarily to advancement of some justifiable pur-
pose of imprisonment.62

Procunier v: Martinez63 provides needed guidance
in this area. The court there held that censorship of
an inmate’s mail is not permissible unless it furthers
some substantial governmental interest .in prison
security or order or furthers inmate rehabilitation.s4

In one of the early interpretations of Martinez, a
district court has upheld censorship of incoming
publications that contain the following: (1) informa-
tion regarding the manufacture of explosives, incen-
diaries, weapons or escape devices; (2) instructions

regarding the ingredients and/or manufacture of
poisons or drugs; (3) clearly inflammatory writings
advocating violence, etc.; and (4) judicially defined

obscenity.65 These criteria are similar to those cited

with apparent approval in Martinez, and such stan-
dards will likely continue to receive judicial approval
when combined with a speedy review process.

The authority of prison officials to limit the general
correspondence of an. inmate to persons whose
names appear on an approved mailing list has
generally been upheld.5. Once it has been deter-
mined that the addressee is a proper recipient:
however, it is impermissible to withhold delivery of &

© communication.s?

In compiling such a list, prison authorities may
send questionnaires to prospective correspondents
and may make local inquiries as to the criminal
record, if any, of such individuals. The authorities
may also request the consent of an adult correspon-
dent and may require the approval of an adult parent
or guardian of a minor before the inmate is permitted
to correspond.gs8

Censorship of incoming mail from persons on a
“correspondents list” is steadily becoming more
restricted. In 1972, one court held that such mail can
be read only insofar as it is necessary to determine if
the sender is indeed an approved correspondent.e®
in 1973, a court held that since outgoing mail should
not be censored at all (because of the inability of the
prison to show the. furtherance of ‘a. substantial
governmental interest’ in" leson security),
should no longer be any correspondents lists.70 Pro-
cunier v. Martinez’' was limited to direct personal
correspondence between inmates and those who
have a particularized interest in communicating with
them. Thus, future mailing list cases will be con-
cerned with the questions of who has a particu-
larized interest -and what justification can be
marshaled for any restriction.

‘ Correspondence While in Isolation or oty Death Rows

Prison officials cannot refuse to deliver incoming
or outgoing mail of prisoners in segregation to any
extent greater than that ordinarily allowed.72 One:
court reviewed a prison policy in a segregation uni?
which restricted court correspondence to cases with:
prescribed deadlines and allowed the mailing of only
one letter per week. The court, finding the proceduro
clearly unreasonable, held that such a regulation

‘completely impedes an inmate's access to the courts

and counsel and therefore is illegal.73 The Supremu
Courtin Procunier v. Martinez, however, reserved the
question whether a temporary prohibition against
personal correspondence as a disciplinary sanctior
would be proper.74

Earlier cases have held that censoring the corres-

there _i
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pondence of inmates on death row violates no first,
sixth or fourteenth amendment rights of the inmate.7s
Now, however, Procunier v. Martinez’® requires a
showing that the governmental interest in security or
order furthered by such censorship can be insured
only by such action. It will be very difficult for prison
officials to show how censorship of such letters in a
way different from that of other mail is essential to
prison security and order:

'lhe need forprison discipline and security is a
recogmzed Justlftcatlon for the regulation of visita-
tion.”7 Although conditions of visitation are funda-
mental simultaneously to institutional security and
inmate morale, when the two are in conflict, the need
for security is paramount. The need must, however,

i . be supported by the evidence.?8

F:ison visitation rights may be curbed by prison of-
fict-is by instituting reasonable regulations over the
pi-.-'ege,’s but due process requires that visitation
be 2urbed only to the extent necessary to assure in-
¢ .lional security and administrative man-
¢ .hility 80 Restrictions on visitation would not,
7 wver, be used to punish the inmate. Regulations

~ A permit visitation by only the immediate family

anerally acceptable81 as are rules requiring the
“.@nce of prison officials during visitation.82 The

f
rew .t may be unfair to those a long distance from
z @ or to those with no immediate family, but it is

&-tdful that the courts would find such unfairness
pcv.«,ntutuonally impermissible. Visitation of persons
N egregation may be regulated by any special pre-

cautions deemed necessary or appropriate by the
warden 83

Regulation of prison visitation is, however,
governed by constitutional principles and is not left
completely to the discretion of prison authorities.
Courts have stated that to deny the visitation priv-
ileges of an inmate without reasonable justification
might amount to cruel and unusual punishment
under the eighth amendment.84 However, the courts
are more likely to decide a case on fourteenth

-amendment grounds: The courts recognize that state

law may withdraw certain benefits, such as visitation,
during incarceration. Such a withdrawal may be un-
constitutional, however, if the deprivation is a result
of an arbitrary and capricious action by prison ad-
ministrators.85 For example, in Houston Chronicle
Publishing Co..v. Kleindienst,8é the court reviewed a
rule which granted unlimited discretion over prison
‘visitation to prison officials. The regulation, which
allowed administrators to deny visits when, in their
opinion, such visits would not be in the best interests
of society or might endanger the security of the in-
stitution, was held to be unconstitutional on its
face.b” This view is supported by dicta in a recent
Supreme Court case, Pell v. Procunier.88

Another basis upon which a visitation suit may be
successful arises when an inmate alleges denial of
visitation privileges on racial greunds. If proven,
such an allegation would clearly be a violation of
equal protection.8® In one case in which racial dis-
crimination was alleged, the district court refused to
consider the merits of the case, stating that the
hands-off doctrine precluded review. The upper
court reversed and remanded the case, stating that
the hands-off doctrine does not apply to equal pro-
tection cases.90
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There has been some recent [itigation by inmates
attempting to establish a constitutional right to con-
jugal visits. Such cases are generally brought on
cruel and unusual punishment grounds.®1 The cgu.rts
have refused to recognize the right to sucb wguts,
stating that the entire issue of conjugaltvfsrts is a
question of public policy and, thereforg, is:a matter
for legislative, not judicial, action .92 Until recently, no
case had dealt with the argument (suggested _by
cases such as Griswold v. Connecticut®3 and Lf)V/ng
v, Virginia®4) that conjugal relationshipg are wtalito
the preservation of the marital relationship, the main-
tenance of which is a fundamental right. .

In Lyons v. Gilligan,98 however, plaintiffs, claimed
that the failure to grant conjugal visits deprived them
of the right to marital privacy and constituted cruel
and unusual punishment. The court rejected_both
claims, Theright to privacy cases were distingwsr?ed
on the basis that in them there had been an intrusnop
by the government into a place in which marital pri-
vacy already existed. The court refused to extend ?he
cases to create a duty to provide a place for mar.ltal
privacy. The court examined the claimed depriva-
tions from a lack of sexual contact and found thfam

not incomparable to other deprivations of prison ln“e,
Finally, it examined conjugal visiting programs in
other states, admitted that the trend toward allowing
such visits is one of the indicators of the "evolving
standards of decency’’ under the eighth amepc{ment,
but held that withholding conjugal visiting privileges
is not cruel and unusual punishment.

More limited tactile stimulation has, howeyer,
received judicial sanction In an order which requires
officials of the Tombs in New York City to aliow con-
tact visits. The court did approve a limitation on the

amount and quality of the contact.® .

Whether a visitor and the inmate may communi-
cate in private or whether prison officials may moni-
tor such conversations is an unsettled question. The
general view is that monitoring of an inmgte's con-
versations with his non-attorney visitors violates no

- right of privacy which he may possess®’ A contrary
view is, however, beginning to emerge. For example,

a recent California case held that a conversation be-

tween an inmate and his spouse is carried out under

a reasonable expectation of privacy and therefore

cannot be monitored.?8 The next few years may see

additional rulings in this area.

it is apparent that visitation may be regu}ated, l?ut
only when the regulations are designed to insure in-
stitutional security-and are applied in an unbiased
and virtually automatic manner. In other words, con-
trol of visiting privileges should not be leftto the‘dis-
cretion of operating personnel. If these guidelines
are followed, reasonable prison visitation pro-

cedures will be upheld by the courts.9®
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Section 5

A
&

Access to Particular Books, Periodicals, Etc.

Pre-trial detainees should not be denied the right
to receive a book through the mail or from any other
source if such publication is available to the public
generally.’ Thus, a regulation which prevents receipt
by a detainee of any publication other than those
sent directly from the publisher has been held to be
constitutionally invalid.2 Similarly, restrictions on the
availability of daily newspapers in any prison, but
especially in one housing pre-trial detainees, must
be affirmatively justified or will be held to be invalid.s
Of course, detainee possession of such reading mat-
ter may be preceded by a careful examination for
contraband.4

Affirmative justification for off|C|aI action is the key
to successful regulation of inmate access to reading
matter. The;first amendment rights to hold and ex-
press beliefs and. toreceive information is one which
the courts will protect with- “°peC|aI solicitude.”s In
fact, the Supreme Court has: stated that any system of
prior restraint on expressmn comes to the courts
bearing a heavy presumption against its constitu-
tional validity.6 The lower courts have specifically
recognized that the first amendment freedom to
receive ideas of every sort extends to an individual.
who has been convicted of a crime and imprisoned.”
This right of state inmates is protected by the due
process -and - equal -protection clauses of the four-
teenth amendment.8
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On the other hand, the first amendment rights of
prisoners are by no means absolute. Prison
authorities remain free to regulate inmate access to
reading matter. Such regulation, however, must not
be such as to abrogate the inmate’s rights, nor more
restrictive than is justified by the perceived need.? In-
stead, prison administrators must realize that the in-
mate has a constitutional right to read whatever he
pleases and thatonly a compelling state interest cen-
tering on prison security, or a clear and present
danger of a breach of prison discipline, or some sub-
stantial interest in orderly institutional administration
can justify curtailment of such a constitutional

right.10 Some courts allow limitations on access to

reading matter to prevent unrest or to punish
misbehavior.1 Others require prison administrators
to prove that the interest of the state in maintaining
order and discipline actually outweighs the interests
of inmates in freely exercising their first amendment
rights.12
The right to receive publications is constitutional;
it is not amatter of administrative grace.18 Courts will
not be reluctant to strike down prison regulations
which are found to be unreasonable, arbitrary, or not
reasonably related to the needs of penal administra-
tion.14 Therefore, convicted criminals cannot con-
stitutionally be subjected to a regime under which
their rights are dependent upon actions of prison of-
ficials wholly unaccountable in the exercise of their
power.15
Where broad, all-inclusive restrictions on first
amendment rights are placed into%effect, the state
must justify such restrictions with solid fact, not sur-
mise.16 For example, when a prison attempted to sup-
press the book Soul on Ice, the allegation that “there
are too many weak-minded people in this unit” was
not adequate to justify suppression.’” In another
case, claims of state prison authorities that free ac-
cess to newspapers had a disruptive effect on
prisoners and that accumulations of newspapers
raised serious problems of fire prevention did not
constitute a basis for a total restriction on inmate ac-
cess to news.!8 Instead, the state must prove that the
interception of a particular copy of a newspaper will
promoté a compelling state interest,!9 such as in-
stitutional security, In addition, authorities are re-
quired to show that prisen security is at stake before
racial minority and political publications may be ex-
cluded from the prison.20 For this reason it has been
held that a black militant inmate may possess mili-
tant publications until such time as the state can pro-
duce evidence that the inmate causes such materials
to be circulated while he avocates overthrow of the
institution 21 ~
A non-discriminatory rule cutting off access to
books, magazines and periodicals while the inmate

/¥ munity standards.2¢ If the “local community” is ad:. .

is in solitary confinement has been held to serve ‘

state interest in the discipline of an inmate. Delay of | -
access to reading materials occasioned by such a |’
rule involves no compromise of first amendment
rights, and enforcement of the rule is not considerad |
to abridge improperly the rights of persons so con- |
fined to free expression under the first amendment 22
The Supreme Court. in Procunier v. Martinaz ;-
reserved a similar question of whether access tomail {.
may be limited as a disciplinary sanction.?
Prisoner access to aliegedly obscene materials is
currently an unsettled area of prison law. In avery ie- |
cent case correctional officers denied an inmae, |
without judicial process, the opportunity to read |
books which dealt with sexual matters. The courté
held that such action denied the inmate rights |-
secured to him by the first and fourteenth amerd-
ments.24 It is therefore apparent that any deprivation | .

on obscenity grounds requires appropriate review., |
There are two traditional grounds upon which al }
sanction to deprive an inmate of reading material - !

may be obtained.2s The first of these states that if !
prison officials can convince a court that the material -
is obscene under Supieme Court standards, then a;

prohibition of such maiterials will be upheld. But the ! |

Supreme Court has recently ruled that obscenityi} :
‘questions will be decided on the basis of local com-;

judged to be the community in the vicinity of the,
prison, materials available in that community must; «
not be prohibited, under this test, inside the prison.’
However, it is possible that the “ocal community™in:.
such a case would be held to refer to the prison;
population itself. lronically, if this approach st
adopted, it is unlikely that prison administrators will ]
be able to satisfy the Supreme Court's requirements..
The alternative ground is to show that non-sup-.
pression of a particular allegedly obscene book will -
cause a clear and present danger of homosexualz ,
assault. Again, such an allegation must be prover: by,
fact and not by surmise?’ Otherwise, allegedly:
obscene materials could be banned arbitrarily and:
unconstitutionaily.28 ‘
Prison officials may make reasonable regulations:

as to the circulation of magazines, newspapers, andi )

books, and the courts generally will not interferzini §
1Ds.

such administrative matters.2® Officials have scme! .
but not unlimited, discretion over the amoun: of:
material which may be keptin a celi?0 and over the: -
number of publications received by each inma-ed
These restrictions are justified on grounds of adrain
istrative convenience as they reduce the burden of; -
examining an unduly large number of incoming: ;

materials. In addition, considerations of Space!

sanitation, safety and orderliness permit restrict:ons;
on an inmate's possession of reading matter whicht,

would be constitutionally offensive if ordinary
citizens were involved.32 So long as prison officials
do 1ot abuse their authority they may reasonably
rec vict the number of publications received and re-
ta: ad by an inmate.

B -:edural Safeguards
veservation of first amendment rights in prison

d- .ends upon procedures as well as upon the stan-
¢ s by which publications ordered by inmates are
ji: -1ed.3 Whether procedural protections are due in
ar particular instance depends not upon whether
thf.'.- governmental benefit is characterized as a
";:n-.ght” or a “privilege,” but upon whether the in-
dividual will suffer a grievous loss. The question is
cc?ncerned not only with the weight of the in-
Filvidual’s interest but also with whether the interest
is within the purview of the “liberty” or “property”
language of the fourteenth amendment.34 Once it is
Fietermined that due process procedures apply, there
is flexibility in determining what procedural ;:;rotec-
tlpns are demanded in the making of a given deci-
sion.35 The Supreme Court has held that the decision
to censor or withhold any material from an inmate
must be accompanied by minimum procedural
safeguards against  arbitrariness or error38 |t ‘is
ther'efore clear that corrections officers cannot deny
an inmate access to reading materials he has or-
derec} unless such- officials promptly initiate pro-
ceedmgs against the material.37

Mlnirpal procedural requirements for censorship
of reading materials are set forth in Sostre v. Otis.38
T_he .court required the screening of incoming
literature by a committee made up of prison officials
from a number of disciplines. The evaluation was to
be guided by a presumption that the literature was
acceﬁ?able. Any rejection had to be based on
speciiic published criteria, and the decision had to
| be r‘;:f'-sz‘e within specified time limits. The inmate had
to % 5iven notice of the reason for any delay and
was be permitted to.present arguments to the com-
21: *fl.ﬂT'hls test has been adopted by most jurisdic-
al;‘ “‘Z'hICh ha_ve considered the question.39 It has

u '.wen applle(_i when the right to interview or be
Ly :awed is being considered.40
e courts have gone further. For example, the

o 'f-'t Cou.rt for the Southern District of Texas has
ar.:: | that, since the inmate is permitted to present

maw-‘?;n(tjs forv the accgptance of questioned
re\;;‘<-;v ti due process requires that he be allowed to
s Suweh materllal gt least once before the hear-
pre;:ont ch areview is necessary if the inmate is to
rec;‘“ an lr}formed argument; but the right to

ive a review copy invalidates the whole pro-

Eiiszthe inn“i.étt'e will have already read the publica-
] which he is asking that he have access to. Such
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a procgdure does, however, limit distribution to a
single inmate.

The adoption of sound procedures is wise, for
once due process is accorded, courts will not insert
themselves in censorship decisions.42

Acicetass to the Inmate by the Media

nterviews of inmates by media representati
has been an area of considerable recenpt Iitigatié'r\:elst
is gfanerally recognized that access by the ne\;vs
media tq the inside of a prison is the most effective
way to give meaning to the rule that the public has a
right to‘know what goes on inside pAr"ison~’WalIs.43

The first amendment freedom of the‘gf"é"'?ss doctrine
runs th‘rough all press interview cases. While it is
recognized that the right to publish does not include
an unrestricted right to gather information or untram-
_meled access to inmates,44 the right would be empty
if restrictions prevented the press from informing the
public of newsworthy events.

One of the most consistently litigated questions
has centered on permissible official action when the
press requests an interview with a particular inmate.
The Court of Appeals for the Ninth Circuit has
adopted the view that if prison authorities were to
gra}n_t_ news media extensive access to prison
faCII.'.tles and personnel and the right to unlimited
'conflc'iential correspondence with inmates, a bar on
lnterylews with particular inmates would not unduly
res‘trlct the flow of information to the public.45 The
major rationale for this view is the “big wheel" theo-

. ry. If an inmate were frequently the subject of atten-
tion by the press, his stature in the eyes of other in-

mgtes would increase. If he then preached against
prison discipline in the press, he could cause unrest
in the prison. Hence, the interview with a particular
inmate may be forbidden.4s :
The opposite view has been adopted by the Court
of Appeals for the District of Columbia.47 That court |
emphasjzed that the right of access to newsworthy
even.ts is a necessary antecedent to the right to
publish and that any state-imposed restriction on
that right would be justified only after a showing of
compelling state interest. The court held free com-
munlcation with inmates by mail to be inadequate
since such communication lacks the spontaneity and
flexibility of a personal interview and denies the re-
porter the ability to follow a line of questioning
wherever it may lead. This court stated that the right »
Fo interview is necessary to freedom of the presé, and
it expressly rejected the “'big wheel" theory. |
Two recent Supreme Court decisions have firmly
settled the conflict.48 In Pell v. Procunier,4? prison in-
mates challenged a California provision which for-
baqe press interviews with specific inmates. They
maintained that such a regulation violated their first

g
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and fourteenth amendment rights of free speech. The
Court recognized that inmates retain all first amend-
ment rights which are not inconsistent with incar-
ceration and that challenges to alieged restrictions
on such rights must be analyzed by balancing the
rights against the goals and needs of the corrections
system,

In Pell, the Court emphasized that several alterna-
tive methods of communications with the press were
kept open. First, under the Procunier v. Martinez50
doctrine, the inmate was free to correspond by mail
with media representatives. Second, the California
visitation procedures, which allow reasonably open
visitation by family, friends, clergymen and attorneys,
allow for further communication from the inmate to
his visitor and from them to the press.

In addition, in California newsmen are free to visit
the prisons, speak briefly with inmates they en-
counter, and request an interview with an inmate
who is then selected at random by prison authorities.
These procedures permit the press to report on con-
ditions within the prisons.

In considering the “big wheel” theory, the Court
held that the prison’s interest in security, together
with available alternative methods of communica-
tion, outweighs the inmate's interest in individual in-
terviews and therefore upheld the California pro-
cedure 51

In the second case, Saxbe v. Washington Post
Co.,52 'media representatives challenged a federal
regulation which prohibited personal interviews with
specific inmates. The Court held that the regulation

did not abridge the freedom of the press since it didi ¢
not deny press access to any sources of information |
available to the general public. Instead, the regila:
tion was merely a particularized application of ‘he
general rule that no one, other than family members,
friends, clergymen and attorneys, may enter a prison;
and desighate a particular inmate whom he would
like to meet.53 ’
These two decisions make it extraordinarily easy
for prison authorities to prohibit press interviews of
specific inmates. Since Procunier v. Martinezst:
allows inmate communication by mail with ‘he
media, administrators wishing to prohibit specific in-
terviews should insure that visitation privileges are
ample and allow the press to visit the prison freely, to
speak briefly with inmates encountered during the;
visit, and perhaps to interview at greater length an in-
mate selected at random by the prison authorities. &
Alternative means of communication between the |
press and the media, such as those suggested, are!
necessary to the decision not to grant specific inter-
views. As the Court noted, “So long as reasonable
and effective means of communication remain open% :
and no discrimination in terms of content is involved, |
we believe that, in drawing such lines, prison offi-:
cials must be afforded great tatitude.”s5 :
If the alternative lines of communication are noti i
available, it is reasonable to expect that the Court; |
will require prison authorities to honor press re-| -
quests for individual interviews. A short circuit in the

alternate lines of communications could be caused: |

by the inability of an inmate to take advantage of his|
right to communicate because of, for example, hisil-} -
literacy. But the Court suggested that this difficulty: -
could be surmounted by allowing the inmate the:
assistance of others in preparing his correspon-

dence.56 Another source of difficulty might come;] |

with-overly restrictive visiting privileges. Visitation
by attorneys57 and ciergymensé is an established!
constitutional right. Thus, the only possible restric-} |
tions on visiting greater than were factually precent;

in Pell would be in the area of visits from family and} }

friends. No sound reason can be advanced for ex-
cluding visits from close family members, but restric- ’
tions of visits by friends woulid probably not unculy. .
limit the alternate means of communication. o

The monitoring of inmate-media interviews by
prison authorities is currently held acceptaale..

However, the inmate may not be subjected to reprisali.}

or retaliation because of what he has said to the in-i-

terviewer. The correctional officer may monitor the}: |

conversation only to prevent the discussion of}"
escape plans. or the transfer of contraband and mayl
not interrupt or interfere with the conversation in anyj .

way.5% Corrections authorities may use methods 0
monitor interviews other than the physical presenceé

oi an officer, such as the use of a tape recorder; but,
it uch a device is used, the newsman and the inmate
gtsuld be given prior notice.s0

4n inmate has a limited right to publish his
t.ughts and feelings while in prison, but such ac-
ti- 'ty is subject to reasonable regulation by prison
¢ thorities, The determination of which prisoner-
v itten articles would be circulated throughout the
{» ison population via an inmate periodical has been
considered a matter within the discretion of state
auhorities.81 A regulation allowing an inmate to sub-
n:. articles for publication as Jong as they do not
deal with certain specified subjects, such as criminal
careers, was held to be constitutional.s2

In another recent case$ 3 Vermont inmates were
publishing a prison newspaper and refused to follow
guidelines set out in an agreement with prison offi-
cials. Contrary to the guidelines, they printed articles
which attacked certain individuals. Officials refused
distribution outside the prison, attempted to sup-
press delivery within the prison, and finally shut

down the operation of the newspaper. The inmate

editors and one outside subscriber filed suit. The dis-
trict court held that the principles of Procunier v.
Martinez84 regulating the censorship of mail applied
equally to the censorship of a prison newspaper and
that no prison newspaper may be censored unless it
constitutes a threat to security, order, or rehabilita-
tion. in examining the articles complained of, the
court found no such threat. In deciding whether ter-
mination of the operation of the paper was proper,
the court found few ptison newspaper cases. |t
looked instead to cases involving school papers. The
court held that although papers may be discontinued
for reasons wholly unrelated to the first amendment,
the naper cannot be terminated because officials ob-
jec: ‘o editorial comment. Nor does it matter that
p.r%:s'm funds are expended when freedom of expres-
sior: is involved. The court found, however, that
reg .\ation, including prior censorship of issues, is
pre..er when legitimate governmental interests are
Inv2:ved 85 It authorized such regulations provided
the: - include speedy review of submitted material, a
stz =ment of reasons for any rejection, and an oppor-
tur 7y for rebuttal by the editarial staff before an offi-
Cis: ot involved in the original determination.

i addition to censoring material, officials can ap-
Pz antly charge the inmate a portion of royalties and
pifits from writings published while in prison, but
oriv if the charge is reasonably related to costs or

umgss there is some other valid institutional pur-
POsg.68
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Section 6

‘Qrievances

Resolution of inmate grievances in a swift, effec-
tive manner is a major goal of both inmates and
prison officials; but grievance resolution by “court
decision is slow, time-consuming and often- un-
satisfactory to both groups. While courts must re-
main as final arbiters of matters of constitutional im-
portance, alternatives to the lengthy court process
are desirable since prolonging a controversy is
beneficial to neither inmates nor prison officials; Ad-
ministrators are seeking suitable alternatives and
courts are providing encouragement.

In Procunier v. Martinez the Supreme Court ob-
served in a footnote that courts are “ifl-suited to act
as the front-line agencies for the infinite variety of
prisoner complaints” and that “the capacity .of our
criminal justice system to deal fairly and fully with
legitimate claims will be impaired by a burgeoning
increase of frivolous prisoner complaints.” The
sheer volume of prisonw claims has thus led many to
the conclusion that alternative means of resolving

‘these conflicts must be developed.

Chief Justice Warren Burger of the Supreme Court
has used the weight of his office to propose reform in
processing prisoner complaints.2 He has called for
creation of a statutory administrative procedure to
hear complaints of federal prisoners and would re-
quire that an inmate resort to those procedures prior
to filing a complaint in federal court, Second, he has
called for the establishment of informal grievance
procedures in state systems.
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On February 14, 1974, the Bureau of Prisons re-
sponded with a policy statement,? the purpose of
which is to provide a “viable complaint procedure
(which) will serve the inmates, the administration,
and the courts.” The policy requires that a local
warden answer prisoner complaints in writing within
fitteen days. If relief is not granted, appeal may be
made to the director, who must answer within thirty
days. The fifth circuit has been sufficiently impressed
with the procedure to require an inmate to resort to it
prior to filing a claim in federal court.5 It has done so
even in a case apparently alleging violations of con-
stitutional rights.8 The requirement of exhaustion
here is not particularly burdensome. The policy sels
short maximum time limits in which a reply must be
made, and the entire administrative process would
take no more than forty-five days.

Some states have set up grievance mechanismsJ |
Maryland’s statutory procedure was but recently | °
enacted when the fourth circuit refused to require ex- |

haustion of those remedies prior to the filing of an

action under the Civil Rights Act8 The court noed |
that when the Grievance Commission became fully | 4

operative it might re-examine the question of
whether exhaustion of state remedies was requirad,

The apparent invitation of the fourth circuit was 1c¢- |
cepted later by a Maryland district court, which hald {1
that resort to the grievance procedures is required?
The opinion contains no discussion of cases wh:ch |
hold that exhaustion is not a prerequisite to federal |

jurisdiction under the Civil Rights Act.10

Other grievance procedures are being explored by |
administrative officials. The use of ombudsmen toin- 1.

vestigate grievances is increasing.’! Two basic
models have emerged. In the first, the ombudsman

reports directly to someone within the department of |

corrections in order to resolve grievances. In the
other, the ombudsman has an independent statutory

power base. The latter approach, of course, opens
the correctional process to public scrutiny, while the !

former approach depends on the good:faith of prison
officials for its success.!?

by

:amate councils have been suggested and
ad: pted as another method of solving inmate griev-
ar--¢s.13 The use of prison newspapers'4 and the use
of . npartial arbi@rators with power to bind officials to
th: - decisions':have also been suggested. Also, re-
ce - use of proféssional mediators from the Depart-
me -t of Justice's' Community Relations Service has
pr: ~ed beneficial in solving prison disputes.16

"'ne pay scale in prison industries is a source of
ms:y inmate grievances. One method being devised
by prisoners to solve these grievances is the
orgznization of prison labor unions. Although these
uniuns are designed to solve labor problems, one
judge has suggested that the union might be used to
“sgek more peaceful ways of resolving prison prob-
lems.”"17 The judge agreed with the authors of an arti-
cle in the Indiana Law Journal8 that prison adminis-
trators should welcome unions. In the unlikely event
That officials do so, the expected tide of cases explor-
ing whether there is a right to unionize will be
stemmed. Otherwise, we may expect to see rapid
development in this area. In one recent case, the
court balanced the first amendment rights to
asspciate with others in'a group and to take group
action against the needs for security and order within

; .- the prison and held that there was no right to form a

prisoners’ union.1®

.
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- Section 7

Questions of grooming and attire have. received
limited attention from the courts during the past two
years. Assertions continue to be made that regula-
tions affecting grooming violate the constitutional
rights of the inmate. The courts have met such claims
with mixed reactions but are beginning to become
‘more uniform in their approach to the problem. The
major themes of this area of the law are therefore
becoming identifiable, but there are signs of major
dissatisfaction with the rationale for these decisions.

if an unincarcerated individual has no fundamental :
right to manage his ownappearance, then prison : .
authorities will have little trouble justifying grooming ' K
rules for prisoners. If, on the other hand, individuals N

_..do have such a fundamental right, then prison offi- S
" cials ‘must justify any infringement, generally by '
showing a need based on the security of the institu-
tion. :
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The courts have yet to reach a consensus, but the
weight of authority indicates that unincarcerated
civilians do have a right to determine their own per-
sonal appearance.2 The Constitution limits the ability
of a state to regulate the personal appearance of its
citizens.3 This limitation is the result of the theory
that a choice of personal appearance is one ingre-
dient of an individual’s personal liberty. Courts
therefore hold that any restriction on that right must
be justified by a legitimate state interest that is rea-
sonably related to the regulation4 The justification
must comply with all due process safeguards.5 Ona
court has found a right to regulate one's own per-
sonal appearance founded upon the first, the nintt;,
and the fourteenth (the equal protection clause)
amendments.6 Another has found such a right in the
“penumbra” of the Bill of Rights.?

This view has not been unanimously adopted,
Courts occasionally hold that certain specified sec-
tions 67 the Constitution do not protect the “freedom
of appearance” right® The more prevalent view,
howéVer, recognizes the existence of a constitu-
tional right, which may be limited as circumstances
require,? to wear one's hair at the length one
chooses.

Regardiess of the view adopted towards free in-
dividuals, it is clear that prison officials may regulate
the hair length of inmates within their care.’® The
state must show a rational basis for its regulation,
reasonably related to a legitimate state interest.!!
The court must then weigh the competing interests
of the inmate against those of the state and deter-
mine whether the restriction on individual freedom is
proper.12 To justify grooming restrictions, the needs
of identification, health and security are usually ad-
vanced by prison administrators. These reasons aré
generally sufficient to counterbalance prisoner
preferences.!3 For example, one court held t!'\at

regulations of a federal correctional center which
governed the length of hair were valid and reasorn-
“ably supported asserted needs of identification and
hygiene. Nor was the regulation unreasonable, tre
court maintained, even when applied to a scarred
and lame American Indian prisoner who wished 0
return to “old Indian traditions and customs.”14 If tre
regulation applies equally to all convicted inmates, it
wiil generaily be upheld. Substantial dissatisfacticn

" with these reasons has been shown by one dissert-

ing judge, who found them “Hllusive.”5

Permissible.actions toward pre-trial detainees a‘e

moré stringently limited. A recent New York case in-
dicates that justifiable grooming regulations may be
applied equally to pre-trial detainees and convicted

prisoners without transgressing constitutional ~ .3

limitations.16 This lower state court view, however,

hold that imposition of normal prison grooming
regu'astions on pre-trial detainees is a violation of
due r:'ocess.17 Even separate regulations, applicable
only “» pre-trial detainees, will not be upheld unless

prisc:  population.18

Wi ~n a prisoner categorizes his right to govern
his p-rsonal appearance as he pleases as areligious
freec -m, he has no greater chance of success than if
he m.kes a more conventional constitutional claim.
For «xample, in. a recent case prisoners claimed
memt:arship in a religious organization known as the
“Chursh of the New Song.” A tenet of that organiza-
tion freed each man to project his own “patural im-
age.” The court was unimpressed and rejected a
claim that a state prison regulation governing hair
length violated members’ freedom of religion1®

Punitive action may be taken against inmates who
refuse to comply with prison grooming regulations.
Indefinite placement of prisoners in administrative
segregation. for. non-compliance with. hair ‘length
regulations has been upheld against a claim of cruel
and unusQal punishment.20 The regulation authoriz-
' ing certain punishments must sufficiently identify the

i1 allowable degree of punishment to enable inmates to

receive-advance notice of possible sanctions. For ex-
ample, it has been held that failure to have a con-

 1 forming haircut would not amount to “flagrant or
4 serious misconduct” within the meaning of a

Nebraska statute which provided that “good time”
could be withheld. in cases of “\assault, escape, at-

‘ t tempt to escape, or other flagrant or serious miscon-

duct,"2!
Another objection which has been raised against

the validity of grooming regulations has been based

on-the ethnic character of regulations involved;2?

i1 such regulations are said to be racially discriminato-
1Ty in n&ture. When faced with such an argument, the

courts :ave routinely rejected it. For example, in a

“+ North “arolina case, inmates alleged that prison
‘1 regulaiins had the ‘effect of prohibiting black in-
-} mates "om wearing “Afro” haircuts. The court found
14 no. dizcrimination;against Blacks because the
"gr»regula‘“:;n on length applied to everyone in the
{1 system :n addition, the regulation did not subject the
i i Inmate: to cruel -and unusual punishment or deprive
them o propert
1 ar}oth&; case it was determined that classifications

1 within ine regulations of a federal correctional in-

ithout due process of law.23 In

stitution, governing hair length were not unreason-

; able ard were not violative of equal protection in

Spite of the fact that they made no provision for in-

gians while:specifically authorizing Blacks to wear
AfrOS,"Q{ A

There is little case law dealing with permissible in-

' ’ . mate attire, but a ire i ! -
contradicts the weight of authority. Courts generally ;& pparently attire is more easily regu

LR

far le-s severe than those which apply to the general ‘
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lated than is grooming. The applicable cases have
generally dealt with the wearing of medatllions.
Restrictions imposed by prison officials as to
possession of medals worn around the neck are con-
sistently held to be within the discretion of prison of-
ficials by reason of the potential danger of such
medals as weapons.25 However, the exercise of dis-
cretion may not be predicated on an administrative
determination that certain medals are and others are
not religious in character,26 The determination must
be concerned with the potential danger of the medal
as a weapon. Thus, an individual wearing a peace
medallion may not be punished for his political
views, 27 but probably may be disciplined for posses-
sion.of a potential weapon. N

The trend in this area of the law is readily identifi-
able. If -a prison regulation restricts an inmate’s
freedom to regulate his personal appearance as he
pleases, it must be based on a valid state interest.
Concern with safety, security, identification and hy-
giene are valid interests. Courts have accepted these
justifications without examining their substance, and
properly phrased grooming and attire regulations

uniformly applied have been virtually immune from
successful attack. ‘ :

(.
&
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After incarceration, a prisoner is subject to institu-
tional regulations and may be punished for violations
of those regulations. Limitations on the actions
which may be punished, the amount of punishment,

- and the methods by which punishment is determined

arise from the eighth amendment ban on cruel and
unustzt punishment and the fourteenth amendment
right *~ due process.

Sin: 2 the constitutional guarantees of the eighth
and f: rteenth amendments do not apply if action is

| notp. tive, a distinction must first be made between

punit: - and non-punitive measures. For this reason,

~{ admi: irators often seek to denominate classifica-

tion . 1{ transfer decisions and decisions to place

¢ Pers¢. - in administrative segregation non-punitive.

Ates  :ed to cut through the nomenclature battle is
Wheti~ the action causes the inmate a substantial

{ depriz sjon.) A transfer classified as demotional was

deem =i punitive in United States ex rel. Neal v.

1 Wolfe ~ Nimmo v. Simpson3 regarded reclassification
-+ @8 pusitive when the basis for the reclassification
was ti:e same as the basis for a disciplinary proceed-
i1 Ing. Administrative segregation does not escape

being punishment by the placement of talismanic
- labels such asa “threat to security’ on the person

¥ detained there. Some factual basis for the label must

be shown.4

Discip

Section 8

linary
hods

Cruel and Unusual Punishment

Once an action is determined to be punitive, some
protection is afforded a prisoner by the ban.on cruel
and unusual punishment. Punishment may be cruel
anid unusual per se, as with the rack and the screw,
or cruel and unusual as applied, because of the lack
of relationship between the punishment ad-
ministered and the action which precipitated it.5 Tra-
ditional analysis of cruel and unusual punishment
had focused upon physical deprivations such as a
lack of heaté or hygiene.” More recent cases have
also considered degrading psychological effects of
some types of confinement cruel and unusual
punishment.? ’

The use of control chemicals as a means of main-
taining or re-establishing security in a.prison has
been much litigated. The use of these chemicals,
despite their known capacity for damage to eyes and
sensitive nasal passages, is not recognized as cruel
and unusual punishment per se. Instead, courts ex-
amine the circumstances of the use of the gas and
defer heavily to the judgment of the prison guard or
administrator who must make a rapid decision in an
emergency. Thus, the use of tear gas was deemed
proper during a riot when -alternative means of-con-
trol were ineffective;® and the use of mace to control’
a screaming,. belligerent prison is not considered
cruel and unusual punishment.’? However, the use of
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these chemicals, while proper in an ernergency, is
improper as summary punishment for minor offenses
or as a tool for the maintenance of daily control.!
The use of drugs for the purpose of controtling
behavior is becoming more and more widespread. It
is natural that their use, as well as the use of psy-
chological methods of so-called “behavior modifica-
tion,”" will be resented by inmates who have not con-
sented to such treafiient. And they will and have
sued to enjoin such treatment.12 It is a subject bound
to raise deep emotion. There is, ori'the one hand, the
Orwellian spectre of Big Brother controlling the
minds of human beings and, on the other, the claim
that these people need treatment, coupled with the
claim that the treatment works: the bellicose are
made pacific; the naughty, nice. The cases thus far
have not elicited philosophical debate, but rather
have proceeded on a traditional analysis of whether
the use of the drug is treatment or punishment. Not
surprisingly the use of a vomit-inducing drug as
“aversive stimuli” was classified as punishment, and
its use on non-consenting juveniles forbidden.!? Its
use on consenting juveniles was limited to situations
in which a doctor individuaily authorized its use.
Similarly the use of tranquilizing drugs for the pur-
pose of controlling excited behavior is forbidden in
Nelson v, Heyne.14 The court did, however, recognize
the use of such drugs in a properly supervised psy-
chotherapeutic program.

For those wishing to institute drug therapy, it is
clear that adequate and proper medical staffing and
attention are minimum prerequisites. Beyond that the
power of an administrator to interfere with the mind
of his charge, even in his own interest, will have to be
decided. increasing litigation in this sensitive area is
inevitable.

The use of physical force as & disciplinary tool is
permitted only in limited circumstances. In proper
cases and in proper proportions, corporal punish-
ment may be administered to incarcerated
juveniles.s

isolation is not itself cruel and unusual punish-
ment, but when conditions of filth and deprivation of
basic necessities reach such a level that they affront
the basic concepts of the dignity of man, its use is
considered crugl and unusual punishment.®

The physical condition of an inmate may make an
otherwise permissible punishment cruel and
unusual, For example, an inmate with tuberculosis
may not be forced to work in a drafty area.’

An inmate may be punished for a wide variety of
activities which would not be punishable were he not
incarcerated. He may, for example, be disciplined for
meeting and kissing his wife in violation of visiting

regulations.1® He may also be punished for consen-

¥

B —

sual homosexual acts, even if those acts are not

punishable outside prison.19 Other activities may not
be punished. A prisoner may not be punished solely

for seeking access to the courts to challenge the

legality or the conditions of his confinement,z20 nor
may he be punished because of his race?! or his
religion.22 The mere holding of social or political
beliefs is not punishable. Thus, prolonged isolation

of a Black militant with a demonstrated abilityto lead |

others has been declared improper in the absence of

an emergency or overt conduct.2® When the bel'ef |

translates itself into action, as a refusal to wcrk
based on the political belief that prisoners should rot

work in businesses making a profit, the action may -

be punished.2

Procedural Due Process
In addition to the limited protection afforded by the

ban against cruel and unusual punishment, inmates

are entitled to certain procedural protections in dis-

ciplinary hearings. The Supreme Court in Wolff v.
McDonneli2s has spelled out what processes are due

in hearings that may resuit in the loss of good time ; !
-1 gested. Finally, the prison was allowed to use prison

and possibly in those that might result in solitary

confinement.26 As in Morrissey v. Brewer,27 which set |
out procedures for a parole revocation hearing, the |

Court was concerned with the nature of the hearing.

The disciplinary hearing was characterized as a pro-

cedure which itself might threaten important state in-

terests.28 Thus, the concern over the “more i

than .. .theoretical possibility” of retaliation led to
rejection of some safeguards and a reliance upon the
expertise of prison officials. Three procedural re-

quirements must be met in this kind of disciplinary |-
hearing. First, there must be written notice of the |-

charges. at least twenty-four hours prior to a hear- |
1 clude

ing.22 This first requirement assumes the second—

namely, that there will be a hearing at which the in- |
mate may present a defense. Third, there must te a |-
“written statement by the fact finders as to the ovi- | 1
dence relied upon and reasons’ for the disciplirary 4

action.”s0

One more procedure was placed in a “reason:bly i
good idea” category. The Court thought it wis:? to s

allow the inmate to call witnesses and to preent
documentary evidence. The Court fell short of recuir-

a fair hearing,” because of prison needs to keep

hearings within reasonable limits and to avoid risks |
of reprisals and the undermining of authority.3! The |-
Court obviously envisions regulations which aslow &
for presentation of witnesses and documentary evi- K
dence but would like for prison officials not to have £ Mates.s/.
to justify those cases in which, perhaps for good.

reason, such presentation is deemed unwise.

C icials wishing to avoid future lawsuits would be
wel* advised to write regulations permitting the pres-
encs of a full defense but preserving discretion in
cas3 in-which substantial disruptions are likely to
occ +. Similarly, regulations should probably in-
clu: -, except in certain circumstances, the right to
con. ant and cross-examine witnesses, even though
the - nurt has held that “the Constitution should not
pg .ad to impose the procedure at the present
time 32 (emphasis added). The most obvious circum-
stan *'?s‘in which these procedures should not be ac-
cordud is when the witness is an unknown inmate
Fear of retaliation could dry up that source of infor-.
n}at’;.on if confrontation were allowed. The empha-
sized language may well mean that prisons have
onl.y a little time in which to develop procedures
which adequately protect legitimate institutional in-
terests while insuring the inmate of a fair hearing.
Two proposed procedural protections were flatly re-
jected, The right to counsel was rejected for Iogis;ti-
cgl reasons and for the reason that counsel would
give a more adversary cast to the proceedings.s?
Some sort of help for illiterate inmates was sug-

gmpioyees who‘did not participate in the investiga-
tion on the Adjustment Committee.34 It should be

?oteci also that the decision was made non-retroac-
ive 3

Although Wo/ff now dominates the field for pro-
cedural requirements at disciplinary hearings, it may
- be well to examine some lower court opinions which

fill interstices in. Wolff or which suggest how pro-
cedures recommended but not required there may be

implernented.

Qne such gap in Wolff is whether a hearing is re-
quirec whfgn the possible punishment does not in-
N m}ament in solitary or loss of good time.
Ifz;c;t;- -.7119 in Wolff sugggsts that the imposition of
tectior~ 2nalties may require fewer procedural pro-
o " Althoggh the decision on similar facts

ould 2 invalid under Wolff, Lathrop v. Brewer3t

?Ougg_fi a procedure which might arguably be valid
ver t'm‘_ JS‘thn. of minor penalties. There an in-
stig:- ng officer made an investigation and pre-

ngt‘iﬁﬁz'ifhat was to be an unbiased account of the

¢ . el 0 : nt. -3 hearing was required in such a case.

ing these procedures, which ordinarily are “bas c 0.}
“E Vi feon .

i Violatic; is an aspect of due process not addressed

The i ght to notice of what actions will constitute a

by Woir:. Although the Court mentions the Nebraska

I sy s
I r;\gwdat% I\:’Ignual, It.IS not clear that the manual was
v € available to inmates. But the courts are agreed

t N
hat rules must be set out and made available to in-

Notification ’twe‘nty-four hours prior to the hearing

i i :
required in Wolff, and one other court has put a
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limit on delay from the time of the infraction.38
2939_4 v. Schoen39 also sets out details wlhoigi] nﬁﬁlgagz
put in the notice: the rule violated, the factual basis
Loorstshglcharge,;he time and date of the hearing, the
ible punishment, ’
e pleZ, and the consequences of a
The presence of the accused was a i
Wolff. Although the requirement seems s:;:riiti?
one .court has upheld the forfeiture of good time:
credit of escapees in their absence.4® Such a pro-
cedure precludes the possibility of questioning
whether an escape is voluntary and whether a sen-
tence is proportionate.4t
The r_ight to call witnesses and present documen-
tary §V|dence thought advisabie:in Wolff had been
requ!red by lower courts.42 Limitation on the number
of wutngsses has_been approved for administrative
icnogn.}ilsenlence and in the interest of a speedy proceed-
While lower courts have been split on whether
cross-examination and confrontation are required
the petter reasoned cases struck a balance between'
the rights of the accused and the need to protect in-
fqrm_er; When an informer needs to be protected, the
d.|SCIpl|ne committee has the responsibility to ir;ter-
view and examine the witness.44
Another question left unanswered by Wolff is that
of what safeguards are appropriate for inmates
charged with disciplinary offenses which are also
crimes. The first circuit, prior to Wolff, had required
coupsel in ‘these situations to protect. the right
against self-incrimination.45 The court had also ruled
thatA the disciplinary board has the right to compel
testimony under the grant of use immunity in subse-

. quent criminal trials. These conclusions were

reversed by the court®® on reconsideration after
Wolff. Instead, the court suggested that Miranda pro-
tections are the relevant considerations, It also sug-
g_ested that it would take a long hard look at confes-
sions tgken in prison without counsel present. The
tentr} C|.I'CUit, on the other hand, stated that use im-
mumt_y in subsequent criminal proceedings is the ap-
propriate safeguard.47 :

Wolff clearly allows prison employees to serve as
mgmbers of the disciplinary board. Beyond that, little
guidance s given on the composition of the'boa,rd. In
Steele v. Gray48 the court held that there must be"‘a K
neutrgl hearing officer or tribunal which will be likely
to arrive at a decision without the-likelihood of arbi-
trary or capricious action.”

The Wolff requirement of written statement insures
tr)at t‘here can be a review to determine if the deci-
sion is arbitrary or capricious. Once procedural due
process has been granted, courts limit review to that
standard.49 ‘
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42, Workman v. Mitchell, 502 £.2d 1201 (9ih Gir. 1974); United Stales ex rel, Miller v.
Twomay, 479 F 2d 701 (Tth Cir. 1973), cert. den/ed 414 U.S. 1146; Palmigiano v. Bax-
ter, 487 F.2d 1280 (1st Cir. 1973), vacated for reconsideration in light of Wolfl, ...
US: v . 94 8. C1. 3200; Murphy v. Wheaton, 318 F, Supp. 1252 {N.D. 1. 1974).

A3, Inmale 29394 v. Schoen, 363 F. Supp. 683 (D. Minn. 1973).

44. Palmigiano v. Baxter, 487 F.2d 1280 (1st Cir. 1973), vacated for ratonsideration in
light of Wollf ... U.S ... .94 5. Cl. 3200, Wesson v. Moore, 365 F. Supp. 1262 {D. Va.
1973).

45. Palmigiano v. Baxter, 487 F.2d 1280 (15t Cir. 1973), vacated for reconsideration in
light of Wollf, ... US ... 94 S Ct 3200.

46. Palmigfang v. Baxlet, ...- F.2d ..., 16 Crim. L. Rptr. 2295 (1st Cir. 1974),

47. Shimabuku v. Britton, 503 F.2d 38 (10th Cir. 1974).

48. 223 N.W.2d 614 (Wis. 1974).

49. See Dixon v. Henderson, 493 F.2d 467.(5ih Cir. 1974),
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Punitive isolation is separation for punitive rea-
sons from the general inmate population; administra-
tive segregation is separation from the general
pop.ulation as a custodial classification and security
device. The result is the same regardiess of the no-
menclature, so it is not surprising that some cases
refer tp both as solitary confinement. This confine-
ment.ln solitary is a commonly used disciplinary
technique and its validity is repeatedly upheld. It
hgs also been upheld as a valid administrati\)e tech-
nique to allow time for classification of new inmates,2

to maintain order in the prison,2 or to protect the in-
mate.4
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Prisoners have challenged placement in solitary
confinement as crue! and unusual punishment. The"
deprivation of outside contacts and other psy-
chological damages together with the physical
deprivations attributable to isolation have not caused
courts to call isolation cruel and unusual punishment -
per se.5 Instead, courts have examined the duration
of confinement, the extent of deprivations, and any
special characteristics of the inmate which place him
in a group entitled to special protection to determine
whether a particular confinement in isolation is cruel
and unusual punishment,§ For adults, however, the
conditions must be barbarous or the punishment dis-
proportionate to the offense? for the proscription
against cruel and unusual punishment to apply,

Confinement for five days in a cold, dark, filthy
strip cell has been found barbarous.8 For less severe
deprivations the length of confinement becomes im-
portant. A period of eighty-three days isolation is
long enough to tip the scales against conditions

somewhat less secure than those ajready con-

demned.? In Poindexter v. Woodson10 emphasis was
placed on physical deprivations, lack of food, hy-
giene, clothing and bedding. In- Berch v. Stah/,\1
however, the court concerned itself ‘not only with
physical deprivations but aiso with the psychological
deprivations associated with a lack of privacy and
sensory -deprivations. The order is noteworthy
because it sets precise limits on each of three types
of solitary and ruies that confinement beyond such a
period is cruel and unusual punishmegnt. Confine-
ment in the “box,” a 5x7 foot metal cell, has been
limited to twenty-four hours. Confinement in a solid-
door cell with a steel bunk, a toilet and a basin for fif-
teen days has been allowed; and confinement ina
4x10 foot barred-door cell with a bunk, toilet and a
basin has been allowed for thirty days. In Finpey v.
Arkansasi? the circuit court required that prisoners
placed in punitive isolation not be “deprived of basic
necessities including light, heat, ventilation, sanita-
tion, clothing and a proper diet."”

While punishment in solitary confinement may be

cruel and unusual if it is disproportionate to the |

offense, courts have beer reluctant to interfere with

the legitimate purpose of rehabilitation served by a |-
system of rewards and punishments. Solitary con- | {
finement has been upheid for particiyation in aj

general work stoppage,’?® for refusal to work,14 and, |

untit a proper hearing, for suspicion of participation |}
in an assault upon a guard,is

In Wolff v. McDonnelli6 the Supreme Court re-}}
quired the procedural safeguards of notice of thej
charges, a written record of the evidence, and thej
reasons for the decision whenever good time is |’
taken from an inmate. Although not requiring it. the |
Court noted that the use of the same procedures ||

when solitary confinement is a possibility is a}
realistic approach and that “minimal procedural |

safeguards as a hedge against arbitrary determina- |

tion of the factual predicate for imposition 6%"‘¢ihe‘
sanction.”™7 |t is likely that the safeguards required{
in solitary confinement cases will be identical to|

those required in loss of goed time cases and, som-} |
versely, that the right to counsel, the rights to cross- iy
examine and confront witnesses, the rights to call };

witnesses and present documentary evidence, and‘,
the right to have wholly impartial finders of fac: are
not required.i8 It is still barely possible that ii.car |

ceration in punitive isclation for brief periods could{::'

be attended by fewer procedural safeguards,®” but{
the amount of time saved by truncated proceecingsy:
could well be lost in one lawsuit. . ° ‘

Administrative segregaticn is a useful admin:stra-.;
tive tool. Inmates understandably view segregation.

as punishment and often protest its imposition. §
Nevertheless, in periods of high tension, suspected.
or potential troublemakers may be confined in ad- 1
ministrative segregation. When the crisis is over, th¢; £
inmate must be released or put through discislina .

proceedings.20 Crisis conditions may justifiably lead
even to converting an entire section of a prison to
se.gregatfion classification.2t Wide latitude is given
prison officials in determini '
o rmining when an emergency
lnma’ges who have been sexually assaulted may be
placed involuntarily in segregation for treatment and
protection.23 Persons who have had attempts made
on thair lives may also be confined there.24 But there
is t.m contention that such a course of action
pl{mshes a person for being in danger and excuses
Prisc 1 officials for failing to provide safety in a less
restr: stive atmosphere.2s
a”Ac.':'n:nistrative segregation of new prisoners to
atec,): iime for their classification is also appropri-
Wt ‘ther procedural due process is required. for
non-: aergency consignment to administrative seg-
reggi n is debated. Some courts have held that no
parm“.‘slar procedures are required.27 Clearly the bet-
ter viw was followed in Cousins v. Oliver.28 That
court em_phasized the difficulty of distinguishing
SuTlt:e isolation and administrative segregation.
bn es: tth two are substantially different in the num-
D80 and kinds of privileges allowed, the procedural
\?ffegiiazds attached ought to be identicaj .29
‘.;O_n";'a'ﬁ ;vinmate requestss0 or is assigned3! to ad-
tf?olgl."srra‘vt[ng; segregation, he is subject to the reduc-
B n pnvn]eges attendant to the confinement there.
rson administrators need not make distinctions be-

tween th i
€ various categories of prisoners i
' ‘ rs in
Segregation, P

FOOTNOTES

1. Eg. Berchv. Stahl, 373 F, Supp. 412 (W.D. N.C. 1974); Daughtery v. Carison, 372 £
Supp. 1320 (E,p. I8, 1974); Johnson v. Anderson, 370 F. Supp. 1373 (D. Del '1974)
2. Gomes v. Travisono, 353 F. Supp. 457°(D. R1. 1973); modified 490 F.2d 1209 {1st ci;
1974), cert. denled .. US. .94 5. Ct. 3200 ‘
3. Christman v. Skinner, 468 F.2d 733 (2d Cir. 1972),
4. Breeden v. Jackson, 457 F.24578 (4th Cir. 1972).
5. Berch v. Stanl, 373 F. Supp, 412 (W.D. N.C. 1974).
6. Inmates of Boys' Tralning School v. Aftleck, 346 F. Supp. 1353 (D. R} 1972}
7. See Furman v. Georgla, 408 U'S, 238 (1972). ,
8. LaReav v. MacDougall, 473 F.2d 974 (2d Cir. 1972), cont. denigd 414 U.S. 878
9. Osborn v. Manson, 359 F. Supp, 1107 {D. Conn. 1973). ‘
:0. 357 ; Supp. 443 (D. Kan. 1973).
1. 373 F. Supp. 412 (W.D. N.C. 1974). See al!
(S0, Tox i ) so Campise v. Hamilton, 382 F. Supp. 172
12. 505 F.2d 195, 208 {8th Cir, 1974)
13. Adams v. Carlson, 488 F.2d 619 (Tth Gir. 1973).
14. Laamanv. Hancock, 351 F. Supp. 1265 {D. N.H. 1972),
15. Johnson v. Anderson, 370°F. Supp. 1373 (D. Del: 1974).
16. 418 U.S. 539 (1974):
17.1d, al in. 19,
18. For & fuller discussion, see Section 8.
19. 418 U.S, 539 at In. 9. See als0 Collins v. Hancock, 354 F. Supp. 1253 (D. N.H. 1973);
o, Clistman v. Snner, 65 .24 733 (2d it 1972, B
. Allen v. Nelson, 354 F. Supp. 505 (N.D. Cal. 1973); in re
337,100 Cal. Rptr: 124 (1972). ) Futchinson. 29 Gel frpad
21. Johnson v, Anderson, 370 F. Supp. 1373.(D. Del. 1974).
22. Hiott v. Vifek, 497 F.2d 598 {1st Cir. 1974},
23. Perez'v. Turner, 462 F.2d 1056 (10th Cir. 1972). cert. denied 410 U.S. 244
24. Deaton v. Brittan, 355 F. Supp. 697 (D. Kan, 1973). T
25, Breeden v. Jat:'kson. 457 F.2d 578, 581-82 (4th Cir. 1972) {dissenting opinion).
26. G_omes v. Travisong, 353 F. Supp. 457 {D. R 1. 1873). This aspect of the case was not
discussed in 490 F.2d 1209 {1st Cir. 1974) which modified the district court decision.
27. Christman v. Skinner, 468 F.2d 733 (2d Cir. 1972 Swinton v. State, 261 S.C. 372, 200
S.E2d 77 (1973); Johnson v. Anderson; 370 F, Supp. 1373 (D. Del, 1974),
28, 368 F. Supp. 553 (ED. Va, 1974). )
29. See text accompanying fn. 16-18 supra,
30. Rook v. Cupp, ... Or. App. ..., 521 P.2d 10 (1974).
31. Breeden v. Jackson, 457 F.2d 578 (aih Cir. 1972).
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To some extent the fourth amendment prohibition
against unreasonable search and seizure and the
fifth amendment prohibition against compulsory self-
: " incrimination survive incarceration. Recent Supreme
: . Court cases have narrowed the scope of protection ' [
, ' ’ ‘ from searches afforded prisoners. Additionally, the_ 4
‘ + h retreat from the full impact of the exclusionary rule is
- g leading to the use of more evidence and statements
) - that have been taken in violation of constitutional
' ‘ ’ : g » ~ rights. : s
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Search and Seizure

In Robinson v. United States' and Gustafson v.
Florida? the Supreme Court held that the fact of
custodial arrest gives rise to the authority to search
the person under arrest, and in United States v. Ed-
wards3 the Court allowed a seizure of an arrestee's
clothes "with or without probable cause.”s These
cases are significant in analyzing any search of a

- convicted prisoner as well because they establish

that a search can be reasonable even if there is no
probable cause to believe the search will ‘reveal evi-
dence of a crime. Since the warrant requirement is
also eliminated by these cases, all custodial
searches will presumably be declared reasonable
except those which " ‘violate the dictates of reason
either because of their number or their manner of
perpetration;’ "'

The lower ¢ourts have been converging on this
position in a number of different ways. A survey of
these cases may be helpful because courts are likely
to continue analyzing cases in these ways and
because the. cases access the critical question of
what seafches are reasonable under the circum-
stances of incarceration.

The tenth circuit has upheld extensive searches,

~including body cavity searches prior to transporta-

tion to a court hearing, as a reasonable incident of
incarceration provided the search is not used for the
purpose of humiliating, the person searched.®
Anaother court allowed the seizure of a shoe from a
jail cell for the purpose of matching it with footprints
at the scene of a crime.” Others have held that the
need for security and discipline justify warrantless
searches of prison cells® and that emergency condi-

tions during a genera) prison lock-up may also justify
searches without a warrant.? While seizures of evi-
dence of a crime or contraband have been uphelc, a
cause of action under the Civil Rights Act has been
maintained when a guard seized cigarettes from an
inmate’s cell.10

The state courts have generally reached the con.
clusion that searches incident to arrest are reason.

" able. Thus, codeine found in the pocket of a man ar-

rested for reckless driving?! and LSD found in ‘he
wallet of a man arrested for being intoxicated!2 were
admitted into evidence. Hawaii, however, acting
under its state constitutional provision, found thet a

matron, although having the authority to exclude |}

harmful materials from the prison, had no authority to
search inside a tissue handed her by the defendant
for the seconals contained in it.)3

Recent cases have similar application to paroless,

The parolee may be less protected than the ordinary

citizen in one of three ways. First, as a condition of .

parole, he may be required to sign ‘a waiver permit-
ting a search by parole officers at any time. if he does
so, evidence found in such a search may be used
against him.14 Second, the search of a paroiee may
be reasonable when, under the same circumstances,
the search of a citizen would be unreasonable. The

parole officer, in the exercise of his supervisory [’}

powers, is allowed to act on less information than a
neutral and detached magistrate would be. But the

officer must have some valid reason for such a
search.’8 Third, evidence of a crime seized froma i

parolee might be used, not as part of a criminal trial,

but rather in a parole revocation hearing. In such a {}
setting, some couris have ruled that the exclusionary I
rule has no application and that evidence obtained in .}
violation of the constitution may be introduced.’s | ;
While such an approach leaves no effective deterrent | i

to harassment of parolees, recent actions of the
Burger Court reinforce those decisions. Morrissey V.

Brewer!? characterized the parole revocation h2ar- ;-
ing as something less than a criminal trial. his [
characterization, when coupled with the statementin | :
United States v. Calandrai8 that the need for the ex-
clusionary rule is strongest “where the Gowvarn- i}
ment's unlawful conduct would result in impostion |

of a criminal sanction,” will lead many courts tc the

conclusion that evidence obtained by an unlawful |
search may be used in a parole revocation hearing. -

Other rehabilitative programs, such as vork |
release. and narcotics treatment programs, crzate i
persons with a status similar to that of parolges. |;
Some protection is afforded under the fourth amsnd:
ment,19 but what is reasonable is determined by the 15

circumstances. A person in a halfway house?0 or a

drug rehabilitation program,2! for example, may be

searched with less than probable cause.

Tne rehabilitative nature of these programs, with
the ¥ need for constant and detailed supervision, are
cited to show that particular searches are-reason-
abl ;. However, military necessity for control of drug
abt se has been held not to justify searches on less
the - probable cause absent a showing that drug use
by 3.l’s is significantly, different from that of
civ- ians.22 e

F iministrative searches of employees and visitors
ma: also be justified on less than probable cause. In
one case a strip search of a prison employee without
a warrant was justified by a reasonable suspicion
that the employee was carrying contraband.23 But
anoiher court barred a strip search of a former in-
mate who was visiting the prison to prepare for an
upcoming trial absent a “real suspicion” that he was
carrying contraband.2

Interrogations

The privilege against self-incrimination survives
incarceration. Indeed, the privilege flourishes in
prison because of the recognition that the conditions
of confinement25 or the actions of prison guards2s
may well coerce confessicns. It'is now well settled
that Miranda?? warnings must be given prior to in-
custody interrogation when the focus of an investiga-
tion is on the person being investigated. Recent
problems have centered around the questions of who
must give these warnings and of whether statements
made at disciplinary hearings may be used against
an inmate in a criminal trial. '

First, it should be noted that the erosion of the ex-
clusionary rule’'s fifth amendment branch is as
severe as that of the fourth amendment. Michigan v.
Tucker28 is merely the latest of those Supreme Court
cases increasing the utility of illegally obtained con-

fessicns. The lesson has not been lost on lower -

courts. The Texas Court of Criminal Appeals has

- allowd the use of illegally gained confessions at

paro’ > revocation hearings.28 Other courts may be
expe-ted to adopt similar reasoning to allow such

state ients at disciplinary hearings. Such a step

does ot appear unlikely since the Supreme Courtin
Wolf: +. McDonnel30 accorded fewer procedural pro-

tecti¢ 1s to persons at a disciplinary hearing than to’

Pers: 1s at a parole revocation hearing.

Mizanda may be avoided in other'ways as well.
Statenents made to probation or parole officers have
beer: admitted into evidence, despite the lack of
Proper warnings, on the basis that the parolee is not
In custody 31 and conversations with government in-
formers in the prison have not -been declared ex-

cludable when the defendant could not show that the

government initiated the 'cqnfact and ,afﬁrmatively
sought out the information.32 o
The prisoner accused of a disciplinary infraction

which is also a criminal offense faces a dilemma. He
must either fall to defend himself in the disciplinary
proceeding or he must run the risk of having state-
ments made at the hearing used against him at a
later criminal trial. Counsel, while not offering a solu-
tion to the dilemma, should at feast make the
prisoner aware of the risk. The first circuit, ptior to
Wolff, had required counsel at disciplinary hear-
ings.38 Although Wolff held there was no right to
counsel at a disciplinary hearing, another safeguard
mandated by the first circuit protects accused
prisoners. The court required use immunity for any
statement made at the disciplinary hearing.34 On re-
rmand for reconsideration in light of Wollff, the court
reversed its ruling that counsel was required andthat
use immunity was required, but:suggested that, in
light of Miranda, appointment of counsel would best
protect the inmates’' rights.35 Appointment of
counsel, coupled with use immunity, would relieve
administrators of the responsibility of explaining the
consequences of testifying at the disciplinary hear-
ing while allowing the inmate to defend himself in
the hearing without jeopardizing his chances for
success at the more serious trial on the criminal
charge.
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Section 1t

Inmate
Safet

A prisoner has a right to be contfined in a safe en-
vironment. The constitutional prohibition against
cruel and unusual punishment and the law of
negligence are the foupdations for the litigation in
this area. The cases have approached the problem of
inmate safety from several perspectives. The
prisoner has a right to a facility which meets
minimum safety standards; and if he has a prison job,
he must be given safe and proper tcols and must not
be exposed to unreasonable risk of harm. He also
has a right to be free from assault by guards—unless
it is necessary, because of his own conduct, to

punish or to restrain—and free from assault by other
inmates.

53
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Unsafe Living or Working Conditions

The recent cases which require the facility to meet
a certain level of safety are mostly suits brought by
pre-trial detainees in city and county jails, But Holt v.
Sarvert established that all are entitled to live in an
environment which is not grossly unsafe. Hamilton v.
Landrleu? iljustrates the extent to which courts are
willing to go once unsafe facilities are found. The
prison in question was unsafe hecause of unsanitary
conditions, overcrowding, the constant threat of fire,
the lack of classification, and the lack of medical
screening to prevent the spread of disease. The
detailed order which provided that that jail be phased
cut by March 1, 1975, except as an orientation facitity
with a limit of two weeks confinement, required the
prison to Insure as much safety as possible. A
tenovation of the plumbing, installation of a fire
detection system, institution of a ciassification
system, and a medical examination upon entry were
required,

Other cases have also included very specific or-
ders to promote safety, with emphasis on requiring
aarly securlty classification when confinement under
maximum security conditions do not allow healthful
exercise and visiting opportunities and the hiring of
an adequate and trained staff?

A prisoner confined to a prison and given a job can
be required to work but he must be given the tools
that he needs and he must not be exposed to undue
dangerd The general law of negligence prevdils;
when the Inmate has knowledge of a risk and is pro-
vided with tools to avoid the risk, the prison can be
relleved of responsibility for accidents. The prison
can also require hard labor, even on a chain-gang;é
however, the inmate’s medical condition can prevent
his being assigned to hard labor.?

Abuse by Supervisory Personnel

The prisoner, regardless of the type of facility, has
a right to be free from mistreatment by his custo-
dians, Because brutality, if it exists, is likely to be
surreptitious, the most difficult task facing the inmate
plaintiff Is actual proof of mistreatment. Regardiess
of the difficulty of proof, however, the prison does
have a duty to control the guards who are employed.8
Holt v. Hutto® emphasized that the court will not
allow the abuse of prisoners by guards ‘and ordered
an investigation of the inmates’ charges, But even if
an attack can be proven, three other problems are

‘often faced by the prisoners who seek redress for

abuse by guards: justification of the conduct as
punishment or restraint may be pleaded, establish-
ment of the identity of the particular guard who per-
petrated the abuse may prove a substantial
roadblock, and the inmate is unable to force the
criminal prosecution of a guard.

The first of these problems exists because physi-
cal restraints are often used and are recognized as
valid disciplinary tools when rationally used by a

prison.10 The use of the billy or of mace involves an’

individual officer’s judgment in what is deemed oy
him to be an emergency. Thus, although cou-ts
speak in terms of requiring minimum force, thay
regularly defer to the officer's assessment of i1e
need for the use of force.’' The courts have, howevzr,
begun to take a closer look at the use of physiual
punishment of juveniles. Marales v. Turmani2 illus-
trates the trend. Guards attempted to justify i1e
widespread use of physical beatings as a necess:ry

disciplinary tool. The court recognized that physical * |

punishment can serve corrective purposes tut
carefully circumscribed its use to situations in which
life or property is in imminent and substantial
danger. Only the amount of punishment reasonably
necessary to control the situation is permissible.
The second problem is evident in United States ex
rel. Bracey v. Grenoble.13 In this case a district court
found that excessjve force had been used by guards
in subduing a prisoner with a nightstick and pushing
him downstairs. The defendant, who had been in
charge of the guards, was held liable for the injuries.
On appeal, the circuit court reversed!4 and held that
the sup«iior officer was not responsible when there
was no evidence that he had been present, that he
had seen the beating, nor that he had had knowledge
of it. In Howell v. Cataldi15 a diabetic plaintiff, who
had been invelved in a traffic accident and had ap-
peared intoxicated because of a diabetic coma,
claimed that he had been beaten at the station-
house. His claim was defeated since néither he nor
the other party to the wreck, who had allegedly wit-
nessed the beating, was able to state with certainty
which officer was involved. One prospective solution

to the problem is found in Diamond v. Thompson,16 |

which requires guards to wear name tags.

The prisoner who is unable to bring action against |
a particular guard is also unable to force a prosenu- |
-torto bring acriminal case. inmates of Attica Corrac- . {

tional Facility v. Rockefeller'? enjoined the extenced

and surreptitious brutality practiced by the guarisas |

retaliation for the riots. A later suit was brou jht
because, despite the fact that forty inmates wire
killed and four hundred wounded, no one had be¢en
prosecuted.’® The court held that the decision to
prosecute was totally within the discretion. of the At-
torney General. :

- Abuse by Inmate-Guards

- An area of litigation which lies between the protzc-

tion from inmates and the protection from guards is
the protection from inmate-guards or trustees. The i
practice has often been condemned and ordered &

eliminated,'? but this condemnation is not universal.
In George-+--Sowers?s the court allowed the con-
tinu2d use of armed inmate-guards. In the absence of
evicence of widespread brutality, evidence of ex-
tren e animosity, and the likelihood of personal
gru--ges, the use of inmate-guards was considered
inst‘ficient to support an injunction.

Ass ;ult by Fellow Inmates

, Tt.e inmate who is subjected to an assault by an in-
' mat has the difficult problem of finding a duty on the
{1 parl of prison officials. Without this duty his action
will ;e solely against the assaulting inmate, who will
norr:.ally have no money to satisfy a judgment. The
righ: of the prisoner to be free from assault is recog-
nized, as in Woodhous v. Virginia,2! in which the
court held that a hearing was needed on cruel and
unusual punishment whien a prisoner alleged that he
was not safe from vioient attack and sexual assault.
The court saw as crucial to his claim the pervasive
risk of harm and the lack of reasonable care by offi-
cials.

The problems faced by the prisoner are illustrated
by the litigation surrounding the assault of Parker by
Edmondson in a Louisiana prison.22 One week prior
to his release, Parker was knifed by Edmondson
when Edmondson came through an unlocked door.
The two were housed in the same unit even though
the prison officials were aware that the breakup of a
homosexual relationship had created friction be-
tween the two. Officials had had a conference with
the two and allegedly thought that the two left as
friends. The Supreme Court of Louisiana held that
adequate steps had been taken to protect Parker.

1 of his civil rights. The circuit court reversed a dis-
'« Missal of the suit, but held that Parker was col-
laterzlly estopped from the relitigation of the
negli:'ence issue and entered a summary judgment
for th.- defendants. Prison officials were also held not
to ha: 2'sufficient notice of the likelihood of harm in
Nedd v. State Department of institutions?3 even
thoug. . they knew of a prior attack by the same in-
mate -n the plaintiff. The dissent argued that a duty
arose when the prison exposed the plaintiff to a
know: risk from which he could flee.

In < *mes v. Wallace,24 Alabama prisoners alleged
that i: adequate screening of persons with emotional
gnd b -havioral disabilities led to inadequate protec-
tion cgainst physical assault. The court held that
prqof 2f such circumstances might give rise to a
‘ 01§um under the eighth amendment. The fact that the
,i Prisoner faced with threats from other inmates can
4 tell guards and hope for protection may not be suffi-
& Clent to establish a duty on the part of officials to pro-
»11\ tect him. The only other alternative generally open is

Parker then sued in federal court, alleging a violation

to request a transfer to a segregated unit, In Schyska
v. Shifffet?s an inmate alleged that the prison had a
duty to keep him safe; the court, however, denied his
claim because he could have requested a transfer to
isolation, although such a transfer normally entails a
vast reduction in privileges. Nor is the reduction in
privileges cruel and unusual punishment if the trans-
fer is requested.26 Thus, a threatened inmate has the
choice of facing danger on one hand or a reduction
in privileges on the other. This dilemma is iflustrated
in Breeden v. Jackson.2? The prisoner who requested
atransfer was placed in segregation where mail was
limited, exercise was severely restricted, and the
menu was reduced. The court found no constitu-
tional infringement. A dissenting opinion recognized
that the inmate was being punished for being in
danger and declared the restrictions cruel and
unusual punishment, A district court in the same cir-
cuit has held that when the confinement is not puni-
tive the inmate should not be deprived of his priv-
ileges.28

In addition to the right of the prisoner to request a
transfer, the prison may also put an inmate into
segregation if he is in danger.28 Such a transfer must,
however, meet the due process standards for solitary
confinement.
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Facilities

Antiquated and poorly planned facilities are the
bane of existence for progressive prison administra-
‘ tors. Several converging trends may require that the

; : v ‘ funds for new facilities be obtained. There is a
a0 ‘ \ developing belief in the right to a decent prison en-
b ' . vironment. Most of the cases in this area look to the
‘1 physical safety, comfort and health of the inmate.

Cell size, the adequacy of lighting and heating, hy-

giene and exercise facilities are examined, In addi-

tion to requiring bare creature comforts, some courts
are increasingly emphasizing psychological well-
being. These concerns may require such new
facilities as new or different kinds of visiting rooms
“or cells which allow for privacy. As the rights to.
g : rehabilitation and treatment become. increasingly
Ty , recognized; a concomitant demand for more, newer
' : : ‘ ‘ or different facilities will be heard,
x . Holt v, Sarvert is the landmark case establishing
the right to a minimal level of decency in the prison
environment. That case found that confinement in
the Arkansas prison system was .cruel and unusual
punishment. Indeed, Finney v. Arkansas,? a sequel to
Holt, has found that conditions, although improved,
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o o W~

e St A
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‘ are still unconstitutional. Cases subsequent to Holt
' requiring decent facilities have used the due process
! : and equal protection clauses as well as the eighth
§ ¢l amendment ban on cruel and unusual punishment as
B constitutional linchpins. V
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In spite of the growing trend, several factors urge
judicial restraint, The difficulty in fashioning a

. remedy is one such restraint. Even when unconstitu-

tional conditions are found, courts are reluctant to
award money damages against administrators
whose requests for funds to improve conditions have
gone unanswered.3 When equijtable relief is sought,
caurts are reluctant {o involve themselves in the
business of running a prison. It is much easier, for
example, to allow prison administrators to decide
how many prisoners may be assigned to a cell or
how much exercise must be allowed.4 Courts are
also aware that while they may enjoin the use of an
old facilily, they have not the authority o require the
building of a new one.5 With that realization and the
additional unusual fact that no alternatives are avail-
able, finding a facility constitutionally unsuitable is a
difficult task. '

The reluctance to condemn facilities is most often
overcome when the facility is used to house those
entitled to speclal protection: the young, the mentally
incompetent, and the unconvicted.

Juveniles are theoretically incarcerated only in
their best interests, and the courts have not been
reluctant to protect children’s rights to adequate
facilities, The comprehensive opinion in /nmates of
Boys' Training School v. Afflecks illustrates the
depth to which courts are inclined to look. The isola-
tion facility for juveniles had boys in 6x8 foot cells
with three solid walls and one wall of bars; the boys
never went outside and never left the cell except to
take showers; to get meal trays, and occasionally to
watch television or go to school. Among other
things, the court ordered sufficient room lighting,

daily showers, and access to medical services, in-
cluding a twenty-four-hour nursing service. The con-
cern over the right to treatment in these juveni‘e
cases will undoubtedly require, among other things,
additional facilities. For example, the right to treci-
ment has been said to be the right to *'individualized
care and treatment.”"? This individualized treatment
is necessarily going to piace demands on facilities 8

The state also has a special protective interest n
confined mentally ill persons. The Supreme Court n
Jackson v. Indiana® established that “at the vey
least due process requires that the nature and dur -

tion of commitment bear some reasonable relatio- .

ship to the purpose for which the individual is cor-
mitted.” Thus, an unconvicted but dangerous ij-
dividual has no place in a prison when his mental
disorder is not susceptible to treatment there, 10 In a.4-
dition, the facilities must be physically adequata.
Good faith efforts by administrative personnel did
not prevent the court in Rozecki v. Gaughanit from
holding that being housed in the Massachusetts Cor-
rectional [nstitution Treatment Center with its
grossly inadequate heating system was cruet and

unusual punishment, -

Pre-trial detainees also have some claim to special
protection by the state. They are considered inno-
cent under the law, and the sole reason for their con-
finement is to insure their presence at trial. Except
for mobility, these detainees retain all rights of per-
sons admitted to bail.12 Confinement in facilities
more restrictive than those occupied by convicts has
been viewed as violative of the equal protection
clause!d and of the proscription against cruel and
unusual punishment,4 Pre-trial detainees are often
confined in antiquated and overcrowded detention
centers and city and county jails.15

Rhem v. Malcolmé is representative of the grow-
ing number of cases being brought by pre-trial de-
tainees. In that case, detainees challenged confine-
ment in'the “Tombs,” the Manhattan House of Deten-
tion. A consent decree was entered on the issues of
overcrowding, unsanitary conditions and inadequzte
medical care, Additional claims of those confinad
were upheld at trial. Visiting facilities were found -
adequate. Non-functional phones, a high noise tev 2,
and lack of opportunity for contact visits wih

families were among the ilis cited. Excessive heat,
excessive noise, and a lack of ventilation drew tie

court’s approbrium. The court even ordered the a-
stallation of clear glass o prevent psychological d s-
orientation,

A like concern for the details of the prison envirca-

- ment was shown in Inmates of Suffolk County Jail v. - |

Eisenstadt.’? The court established a time table for
the temporary improvement and the eventual phas-
ing out by June 30, 1976, of the facility. Within thirty

b s
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davs officials were ordered to give physicals to all
persons detained more than seven days and to all
focd handlers, to provide laundry service and
cle-hing, to allow four hours out-of-cell time, and to
exgand opportunities for attorney's visits. Five
mo ths were allowed in which to eliminate double
oct Jpancy, provide for visits from children and
frieds, and provide daily access to unmonitored
phc 1e8.18

A tacks by inmates on general confinement are
norally brought on eighth amendment cruel and
unu:ual punishment grounds. These cases are
bec.ming increasingly successful. For example,
con:inement at the Mississippi State Penitentiary at
Parchman with its segregated, dilapidated housing
unit= was declared cruel and unusual punishment,1®
and the sewage system was found to be inadequate
and rat-infested. Among the relief ordered was
emergency upgrading of water, electrical and
sewage systems and long-range programs to reno-
vate and reconstruct the physical plant. Similar at-
tention to detail is shown in the court's order in
Hamilton v. Landrieu20 The court required, among
other things, repair of plumbing fixtures, installation
of fire detection devices, installation of clear win-
dows, and periodic safety inspections. In still another
case, Battle v. Anderson 21 abandonment of subterra-
nean isolation facilities was ordered. Challenges to
the power of the court to enter such detailed orders
have been rebuffed.22

Confinement at county work farms, even ones with
facilities inferior to those found elsewhere, is not it~
self cruel and unusual punishment,23 However, can-
ditions at a camp can be deplorable enough to con-
stitute cruel and unusual punishment .24

Administrators fortunate enough to obtain money
from iederal sourges to build new facilities will have
to take care to observe the National Environmental
Prote tion Act. A detailed formal environmental im-
pact : :atement must be made unless it is determined
by th+ appropriate federal agency that the new
facilit is not one “significantly affecting the quality
of th'e uman environment.” In determining whether
a pri¢ \n substantially affects the environment, the
negar e psychological effects of a prison as well as
”_S ph' sical effect on the environment should be con-
Sidert 1. For example, the impact of programs, such
as dr: 3 maintenance centers or work release pro-

grame. on crime rates inthe nearby community must
be co sidered.2s
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Section 13 .

-~ Medical
Treatment
and

Practices

Prisoners have a right to reasonable medical
care.! This right has been protected by the common
law duty of care and by statute, particularly §1983.2

The lack of medical care, both preventive and
remedial, has been an important factor in the find-
ings that incarceration in certain facilities con-
stitutes cruel and unusual punishment. In holding
that incarceration under the conditions at the
Mississippi State Penitentiary constituted cruel and
unusual punishment, the district court pointed out
the inadequacy of staff medical personnel, the failure
to isolate inmates with contagious diseases and the
general filthy conditions of the facilities.3 Among the
relief ordered was the employment of medical per-

sonnel and the upgrading of the hospital and its
equipment, In Rhem v. Malcolm4 the court concerned
itself greatly with the mental health of pre-trial de-
tainees at the "Tombs” in Manhattan, Excessive
noise and heat, the lack of clear windows, inade-
quate periods for exercise, and the disallowance of
contact visits were all found to be detrimental to the
mental health of the detainees. In another case, a dis-
trict court ordered daily access by incarcerated
juveniles to medical facilities, including a twenty-
four-hour nursing service.5 Medical care at the
Oklahoma State Penitentiary was found inadequate
to meet the predictable health care needs because of
deficiencies in professional staff, equipment and
facilities.6
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In Newman v, Alabama? only the adequacy of
medical care was in issue, The court held that the
deprivation of proper medical treatment constituted
cruel and unusual punishment. Understaffing, poor
administration, poor equipment and tacilities, and
the use of unqualified personnel all drew the court’s
condemnation, The cost of providing adequate care
was considered no defense to the failure to provide
it, o

Not only do prisoners as a class have the right to
adequate medical care but each individual prisoner
also has such a right. The enforcement of this right,
however, is difficult, Mere negligence in treatment of
medical problems is insufficient to state a cause of
action under §1983. The inmate must si.ow that the
- treatment is so shocking as to constitute cruel and
unusual punishment or a violation of due process® or
a deliberate indifference by prison authorities to are-
quest for essential medical treatment.® Once an in-
mate has been treated by a doctor, the courts do not
generally consider whether different or further treat-
ment is indicated.!0 Dispute over proper treatment is
denominated a "‘difference of opinion over matters of
medical judgment,”' and the claim dismissed. In
one case,!2 for example, an inmate requested a
specialist to examine whether he had cancer after
the return of warts treated by the prison doctors. In
spite of the fact that one doctor “appeared mystified
by the post-treatment proliferation of the warts,” the
court found only a cifference of opinion over matters
of medical Judgment. Similarly, a request for a
“‘specialist to examine a stab wound in Santiago v.
Sowers13 was denled as merely a difference in opin-
ion as to the competence of the treating physicians.
But a prisoner was allowed a furlough to be treated
by his own dentist in a case brought under the
Prisoner Rehabilitation Act.14

Denial of requests for different kinds of treatment
does not rise to.a claim.ts Nor does the failure to cure

a complaint—e.g., chronic headaches—state a

cause of action,'d Only such care as is essential
need be given. Thus, testing blacks for sickle-cell

anemia is not required according to one’ dist-ict
court.1?

Two recent cases reached different results on the
guestion of whether an incorrect diagnosis by a
physician gives rise to a constitutional claim under
§1983. In one,18 an inmate lost a testicle when the

treating physician treated his testicular swelling as

an infection and prescribed penicillin. It was’ later
discovered, during an operation which saved his

right testicle, that the inmate had lost his left testicle }

due to a condition known as tortion. The court held
that no action under §1983 was stated absent evi-
dence of abuse, mistreatment or denial of essential
medical treatment. In the other case,1® a rectal
cancer was erroneously diagnosed as hemorrhoids,
After a later correct diagnosis, a portion of the colon
was removed. The inmate alieged that he was

refused X-rays and other clinical tests after he

declined a digital examination. The court of appeals
reversed a lower court decision dismissing the § 1983

action, holding that a claim of denial of essential’

treatment was stated. ,

Once a diagnosis is made, prison officials may not
prevent the indicated treatment. If, for example, &
certain diet is prescribed, prison officials must pro-

vide a nutritionally sufficient diet which does not
harm the inmate.20 In Campbel, v. Beto?! the cirauit

court reversed the dismissal of a complaint wt ich

alleged that prescribed medicine had not been g:ven 3

and that the doctor's order forbidding hard labor 1ad
been ignored. .
North Carolina denies elective, non-essertial

medical care to "'safekeepers” within the Departn ent

of Corrections but allows such care for prisorers

whose terms are fixed. Safekeepers include persans :

awaiting trial and persons with pending appeals. The

fourth circuit2? found no denial of equal protec.ion

since the county pays for safekeepers. This was aid
to provide the rational distinction for the diffe-ent
treatment, Judge Butzner, in dissent, pointed out that

this regulation penalizes an individual wishing to ap-

peal a case,

The use of unwanted drugs to control behavior is
increasing, and courts are beginning to require con-
sent to a prescribed course of medical treatment. In
Knecht v. Gillman23 inmates were given a drug which
induced vomiting as an “aversive stimulus” after vio-
latéons of behavioral protocol. The court required
that the drug be administered by a doctor or a nurse,
that it be used only when individually authorized by a
doctor, and that it be used only upon written consent
ofthe inmate. An opinion by a Michigan circuit judge
held that an ‘inmate of a mental institution can not
give an informed consent to experimental psy-
chosurgery.24 Although the case involved a mental
patient, many of the factors which led the court to
hold that a voluntary informed consent is not possi-
ble would be equally applicable to prisoners, Among
the factors considered were the effects of institu-
tionalization and the inherently unequal bargaining

~ power of the keeper and kept.

An allegedly unwznted hemorrhoidectomy was the
subject of litigatior: in Runnels v. Rosendale.25 The
court held that the right to be secure in the privacy of
one's own bedy forbids nonconsensual operations
ab:ent overriding reasons of prison security. South
Ca olina;on the other hand, permitted doctors to am-
pu%;ite the leg of a mental patient over his protests.
The court found that the inmate did not understand-
the nature of the threat to his life.26

Fatient-inmates at Matteawan State Hospital
vt?rot:ght suit complaining of treatment and condi-
tiors in isolation cells. Decisions on whether to
plfare persons in. isolation were made on a deter-
mir ation"of “dangerousness.” The doctors, of
Col 'se, called this isolation treatment. On motion for

‘ap:eliminary injunction,2? the court ordered that ex-

fens i\{e records be kept in every instance in which an
isolation cell is used. The stated purpose is to insure -

] that the decision to use the isolation cells is based .
- Onexplicit criteria, is routinely reviewed, and is sup-

Plemented with treatment. The court declined, at this
Stage of the proceedings, to require  Wolff-type

safeguards because the state might, although it had

not yet, persuade it that there is sufficient medical
Jjustification for failing to grant these safeguards.

In Romero v. Schauer?8 the court required the due
process procedure outlined in Wolff prior to the
transfer of dangerous mental patients to the state
prisons. In addition, counsel, provided at no cost if
necessary, must be allowed the patient. Since Col-
orado by statute guarantees psychiétric treatment to
gll mental patients, equal protection was denied pa-
tients housed in the prison when they were provided
substantially inferior treatment. The court found not
even a rational relationship between dangerousness
and “treatability.”

FOOTNOTES .
1. Eg., Battle v. Anderson, 376 F. Supp. 402, 424 (E.D, Okla. 1974); Campbell v. Beto,
460 F.2d 1072 (5th Cir. 1972).
2, 42 US.C. §1983, .
3. ?ga;:)s v. Collier, 349 F. Supp. 881, 888 (N.D. Miss, 1972), alf'd 501 F.2d 1291 (Sth Cir.
4. 371.F. Supp. 594 (S.0. N.Y. 1974), lurther order 377 F. Supp, 995 (S.D. N.Y, 1974), aff'd
~ F.2d __ {2d Cir. No. 329, Nov, 8, 1974).
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Section 14

Administrators
Liability

Actions by prisoners against prison admlnistrators
seek a variety of remedies including injunctive relief,
declaratory relief, or release from confinement, The
three most common vehicles for seeking monetary
damages are Title 42 U.S.C. §1983, the Federal Tort
Claim Act, and state tort law. These avenues are not
mutually exclusive; the same incident may give rise
to an action under § 1983 and under state tort law,!

Prisoners in large numbers have sought recovery
of damages under §1983. Although the recovery of
substantial monetary damages is possible,2 substan-
tial requirements must first be met. A state prisoner
must be able to show a deprivation of a constitutional
right under the color of state law. The litigation has
largely focused on which constitutional rights sur-
vive incarceration so that their deprivation states a
cause of action. The right to be free from unreason-
able searches and seizures, for example, survives in
a much more limited way in light of the recent deci-
sions by the Supreme Court,® These cases establish
the principle that the search of a pre-trial detainee is
reasonable when there is a custodial-arrest based
cause.. The evidence seized need not relate to the
crime for'which the detainee was arrested. For con-
victed persons, incarceration is unquestionably rea-
sonable, The Court indicated that it did “not include
that the warrant clause of the fourth amendment is
never applicable fo post-arrest seizures of the effects

“of an arrestee’ and reserved the question of
custodial searches "*which might ‘violate the dictates
of reason either because of their number or their
manner of perpetration.’”s Thus, searches of con-
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victed immates are likely to be held reasonable ab-
sent extracrdinary circumstances.
In contrast to the right to be free from searches and
seizures, the prohibition against cruel and unusual
punishment does survive incarceration. A varlety of
sircumstances have been found to be cruel and
unusual punishment, In Deweu V. Lawson® fhe plam-
ii{f was a diabetic undergoing a reaction. His wife re-
porled his condition and continued to call the pohqe
to check on him, Plaintiff was arrestec} for public
drunkenness and spent four days in jail before he
was found In a diabetic coma, The court foynd that
this constituted cruel and unusual pumshment
despite the argument that it was only acttona_ble ona
state level as negligence. In Howell v. Cataldi? the in-
tentional beating of the plaintiff by a guard was held
to be cruel and unusual punishment. In Landman v.
Royster® the conditions of confinement were held to
be cruel and unusual punishment. These cases
represent extreme factual abuses; with lesser
abuses, the boundaries of the cruel and unusual
clause have yet to be clearly defined.® ‘
Another constitutional vehicle more appropriate
for a single isolated incident resulting in harm than
the cruel and unusual punishment ban is the con-
stitutional guaranty of due process. For example, an
action under §1983 is said to lie for a chalienge to a
classification as a maximum security prisoner when-
there are procedural irregularitiesi® or when the rea-
sons for the classification given are utterly bqund
the scope of the authority of the classnfymg
authority.!? Conduct which shocks the conscience
violates due process.’2. This standard was.used tg
hold that a cause of action was stated against offi-
cials by an inmate who had been stabbed by a fetlow
inmate with whom he had previously had a confron-
tation.18 In Johnson v. Glick'4 the court found that a
sudden and unprovoked attack by a guard would.not
lie comfortably within the cruel and unusual punish-
ment alause, but was violation of due process wt}en
‘the force was applied for the sble purpose of causing
harm, The court did refuse to hold the administrator
liable In the absence of allegations that the incident
was other than a single spontaneous event.

Even so, many assaults on inmates are found not {o
be a constitutional deprivation because the assaultis
considered reasonable under the circumstances. In
an explosive situation, use of force and strong pre-
cautionary measures have been upheld.1s Moreover,
failure to request a transfer to isolation may defeat a
claim based on a beating by a tellow inmate. 18 n.an
isolated incident in which an inmate gained access

to a glass container and used it to cut the plaintiff,no -

tederal right was invaded.1? Also, jurisdiction under
§1983 was denied for jack of a constitutional clgim in
a case in which relatives of a deceased prisoner

b i W i ) i b

" alleged the negligent supervision and Iaqk of pfotec. ,
" tion of the inmate while he performed his assigned

task of cleaning the boiler with gasoline.1®

Recent litigation has established that a §1983 ac-
Hon can be maintained where a prisoner has ksen
deprived of his personal property while incarcereted,
Earlier cases had held that a deprivation of prof a:rty
does hot present a claim under §1983.1° The dept J{on
of the Supreme Courtin Lynchv. Household Fing nce

Corp.20 undercut the distinction between progarly -

rights and constitutional rights, however. Theree e,
courts have been allowing recovery for theft and
confiscation of personal property by guards. The
amount of property need not be large, nor neec the
property be valuable. In Russell v. Bodner?! the r.on-
fiscation of seven packs of cigarettes was held to

state a cause of action. The fact pattern in Schumate

v. People of the State of New York?? is a common
one. The plaintiff was transferred between two‘m-
stitutions and his personal property, mostly clothing

and cigarettes, was never transferred to him. The
court held that a cause of action was stated under .

§1983.23

Once a constitutional basis for a claim undgr
§1983 is determined, the question of who is responsi-
ble for recovery must be answered. Two additional
limitations on recovery remain: the party sued must

be a “person” within the definition of the statute:

and, unless respondeat superior applies, he must

have some degree of personal involvement. The
courts are divided as to whether respondeat superior
applies. This doctrine would require that the master
(the administrator) pay for the damages caused by
his servant (guard or other prison employee). Some
courts have explicitly rejected its application,24 one
has stated that its applicability is controlled by state
law,25 and another has held that the doctrine cAlo'es;
apply.26 The issue is not reached when the r‘eqwsn'e
degree of personal involvement is found, as in Curtis

v. Everette 27 in which the prison commissioner apd G
superintendent would have been held liable if thg in- %
mate had shown they had reason to know an avack
would be made on him. In Roberts v. Williams? the -

court did not have to consider the plaintiff's cor ten-
tion that respondeat superior applied becag: e il
found that the evidence showed that the superit ten-
dent of prisons was negligent in his failure to st per-

vise and train a trusty whose gun discharged ir the -

inmate’s face.
Even so, a wide range of defenses are availatieto

the prison administrator. Pr,oceciurally,. hg forrierly -
had been allowed to challenge the validity of court

action if an inmate had failed to exhaust administra:

tive remedies.2® But the Supreme Court in Wolff t;
McDonnell?0 held that exhaustion was not requiret.

S s, b ] ot

for §1983 when money damages are claimed, even
though exhaustion is required for habeas corpus.
A defense often used against inmates who are
- assaulted by fellow inmates or guards is the lack of
prior warning to the administrator, This has
rg yeatedly been held a valid defense to an action
ur der § 1983.31 However, the defense was considered
ve d in Parker v. State 32 in which the guards knew of
th eats on Parker’s life and had talked to the inmates
ak »ut the situation, an explosive one involving the
brak-up of a homosexual affair. The defense was
broadly interpreted in Bracey v. Grenoble3® The
pleintifi had proved that the supervisor had been pre-
se.1t five seconds prior to a beating administered &y
guards. The court found no evidentiary basis for a
finding of knowledge or acquiescence on the part of
the supervisor and reversed a $2500 judgment of the
lower court.
. The administrator is also protected if he, in reason-
~able good faith, follows procedures which are cur-
rently valid.34 A recent first circuit case underscored
the necessity of keeping current-on developments in
prison law 35 The complaint had alleged that a post-
emergency lock-up deprived inmates of basic con-
stitutional rights for an unreasonable length of time.
The court agreed that an emergency does not con-

tinue indefinitely and that at some point continued -

lock-up might be a subterfuge for the denial of pro-
cedural rights. Nevertheless, the defense of good
faith in continuing the fock-up was found valid upon
a motion for summary judgment because the courts
had not yet set standards: of conduct. The court
warned, however, that “we view this as an ex-
ceedingly rare kind of disposition, applicable only in
an exceptional situation where, as here, a broad field
of conduct has been singularly bereft of standards,
some of which we hope we have now supplied.”
Clearly, the court believes that bad faith may be infer-
red from djsregard of its guidelines. : :
T9e doctine of sovereign immunity may also serve
as ¢ defense in a § 1983 action. This defense adds |it-
fle ) those above, for immunity fails for an adminis-
tratc r in the absence of another valid defense, When
the action is taken in good faith, or is within the
sco: e of the administrator's authority or is ctharwise
~raasanable, immunity serves as a bar to the action.36

1 *~If he incident fails to fall within the §1983 require-

mer s, a federal tort claim action or a state tort law
actic:n may exist. The foundations of both are the law

of n+gligence and they stand largely unchanged by

recent litigation. 7

The recent: Supreme Court cases of Logue v.
Unitad States3? and the decision of the eighth circuit
in Brown v.. United States38 attempt to clarify the
question of who can be sued. In Logue, the plaintiff's
son killed himself while in the county jail awaiting

transfer to a mental hospital because of a prior at-
tempted suicide. The parents sued the county, the
county jail personnel, and the federal deputy marshal
‘in that area. Because contractors are excepted from
Federal Tort Claim Act. liability, the action against
the county and the county personnel was dismissed.
On remand from the Supreme Court, the court of ap-
peals remanded to the district court for a further fac-
tuai hearing as to the federal marshal's negligence.3®
In Brown, afederal prisoner was assaulted in a coun-
ty jail while detained for trial. The court, on the basis
of Logue, ruled that there could be no recovery
against the jailer and the sheriff and none against the
United States on imputed negligence, but that there
could be a recovery if the fedéral government knew
or should have known of the conditions of the jail.
Thus, there is a duty on the part of federal officials to
house its prisoners in safe facilities.
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Section 15

Rehabilitation

The Right to Treatment
In 1972, the United States Supreme Court stated
that “due process requires that the nature and dura-
tion of commitment bear Some reasonable relation to
the purpose for which the individual is committed."
And in 1974, the Supreme Court enumerated
“rehabilitating, to the extent that human nature and
inadequate resources allow, the inmates placed in
their custody” as one of the fundamental respon-
e } . sibilities of prison administrators.? Thus, one would
5 T ’ ' , , ' R expect that a constitutional right to rehabilitation, at
Qg} : .. least for those prisoners who will return to society,
A ' £ : would emerge. Prisoners, however, are still finding
the right to treatment elusive 8 Mental patients and
( juveniles, exceptions to the rule, are winning the
; right to treatment in a growing number of cases.
E i Judicial support for a right to treatment for crimi-
1 nally committed but unconvicted mental patients
g » started as recently as 19664 The recent case of
S ‘ ‘ ' , i Donaldson v. O’Connors sets out one major rationale
N supporting the right to treatment. An unconvicted
* : : : , 1 person is said to be confined because he is.in need
1; ’ ‘ ; » i ‘ of treatment, The state, having assumed the{”role of
L ‘ C ' parens patriae and having eliminated the procedural
‘ . ~ o : safeguards attending a criminal trial, must then pro-
il ‘ ‘ , e vide that needed treatment. The second major theory
3 B . S I is that untreated . patients are being cruelly and
oo : ' , , , ’ unusually punished for their status if they are subject
i S ‘ o to "detention for mere illness—without a curative
; : ‘ : program.”s The statutory provisions setting up men-
ot ' ‘ ‘ : , . tal hospitals may also give rise to a duty to treat.” The
: ; : ' ' o : "+ Minnesota Hospitalization and Commitment Act pro-
vided that “every person hospitalized . . . under this
section shall be entitled to receive proper care and
treatment.”8 A district court held that this statute cre-
‘ , ; ated a statutory right to treatment. In Honaldson, a
; : , ' ' ~ ' e : substantial monetary judgment was affirmed not only
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for fanlure 1o provide reaiment but also because the
patient way not allowed 1o enter available {reatment
pragrams ‘ ‘ 4
Juveriles, ke mentally il unconvicled persons,
nave an gmarging right to treatment. This ‘rsgmﬂto
trontment 15 said 10 follow from the nature of juvenile
praceedings. The state claims he right 1o use pro-
codures Tese protective of juvenile rights than those
required s an adult criminal triat, As a quid pro quo
m axerciging this parens patriae control, the state
must alfer eifective resiment to the juvenile it seeks
16 help The abgence of a substamigl program of
rshabilitabon has beeny & sirong factor in many of the
eants involving juvenile institutions and has resulted
i detaided orders requiring extenssiw, changes. For
example, in Inmates of Boys' Tralning Scho_ol v.
Afflock™ the absencs of vocational and educa}tongt
traming contributed o findings that incarceralion in
Rhode Island juvenile institutions constituted cruel
ang unusval punishment. ' .
Onep thatheoretical base for arightto treatment is
fogd, the queshon then becomes, “What is treap
mont?” Noting that ihere are at least forly methods of
paychotharapy. one dislrict court founq _the wprd
“roatment” incapable of judicial definition and
denwd reliol parlially on that basig.n Othher courts
havi not been so timid. A district court, in vyyatt V.
Sticknay ' issued a detailed order defining m!nimum
eonstilutional standards in terms of such things as
mmmuen stalf, minimum: privileges, m]nimum
faciliios, and individual treatmant plans. Still other
courls, while perhaps unable to define what ade-
quata treatment might be, are nevertheless able to

digosrn inadedquate repiment. Thus, a claim that a..

patient warehoused in a mental institution was being
gven religious, recreational and frx}meu therapy was
rojoctnd by the fifth cireult?8 This meant nothgng
more than thot the patient was allowed to attend
ahurgh and have recraation periods and was institu-
lianalized. Similarly, the seventh circuit has recog-
mized that legatment of juveniles is inadequate with-
out an individualized program of treatment.!* The
dotindion of “adecquale traatment’ will vary with the
wdwiuat in question. :

Addults, unlike juvendes, have mads little progress .

lownrd & right 1o treatment. There have been indica-
liong, however, thot the absence ol programs of
rohabibiation can contribute to a linding that incar-
coralion in g porticular instiution is ¢ruel and
unsudl pumishmoent.'» Novertheless, cou{tg are con-
tirunng to hotd hat the denial of opportunities in and
of el does not gonstitute cruel and unusual
pumshmant. « : o
Alabimg prisoners in the Holman /Maxlmt‘xm
Security Unit glaimed bhat the failure to pmvncie
agduiog, programs and personnel for treatment and

rehabilitation constituted cruel and unusual punish-
ment.’8 The court was unpersuaded that past caszs

denying such a constitutional right ought control

since the eighth - amendment reflects evolving stza-
dards of decency. The court recognized it at
rehabilitation is one of the primary purposes of inc -
ceration, but held that since free citizens have no « b-
solute right to rehabilitation services, surely ccn-
victed felons do not. .

While the court found no absolute positive duty to
provide rehabilitation services, it found a consti u-
tional right to undertake such services apgent a a
tional justification for curtailing the activity. A.d 3i-
tionally, if the inmates are able to prove allegatic s
that conditions in prison are so bad that they vill
become less able to adapt to society, then incarce a-

tion can amount to cruel and unusual punishment -

and relief might well include compelling provision of
basic rehabilitative services and facilities. The court

also held that if a state provides rehabiiilative ser-

vices to some inmates, it must justify the reasongple-
ness of any denial to others. Among proper justlf}ca-
tions would be the likelihcod that an inmate might
not benefit from the program.

Other recent cases have rejected claims of_ 8
general right to rehabilitation? and. of the §pecmc
right to the rehabilitation opportunities provided by
furloughs.18

Statutory Right to Treatment

Many cases finding a right to treatment for mental
patients and juveniles are based at least in part on
statulory provisions requiring care and treatment of

such persons. One writer has suggested that the -

statutes creating and defining the duties of adult cor-
rectional institutions provide a similar basis for a
right to treatment for adults.!® If this view is to
emerge, it will have to take into account two recept
Supreme Court cases which indicate that speclnc
programs of rehabilitation need not be open to all in-
mates and that inmates less likely {o receive ben afit
may be wholly excluded irom the programs.

The Federal Youth Corrections Act20 and state g:is
patterned after it adopt for eligible you?hs t‘thg cin-
cept of rehabilitation as opposed to retribution in he
handling of youth offenders.”2 The act set up
special institutions for youthful offenders to wt- ch
they must be sentenced. 18 U.S.C. §§Q10(d) alic NS
sentencing under adult penalty provisions only “if

“the court shall find that the youth offender will 1ot

benefit trom treatment.* Substantial litigation as
been engendered over whether the statute leaes
unbridied discretion to the sentencing judge or
whether he must make an explicit finding that *he
youth will not derive benefit from treatment and 2x-
plain his reasons. The Supreme Court in Dorszynski

v. United States2? decided that compliance with the
Ac’ was satisfied by any expression which made

- clear that the judge had considered the act and had

fourd that no benefit would be derived from treat-
me 1. No reason for the finding had to be given. The
Co-rt said in effect that the Act created not a man-
dat - from the Congress to treat youth offenders but
ancher sentencing option for the judge.

It the other Supreme Court case, Marshall v.
Uni ed States 23 the legislative prerogative to select
on, e basis of the number of prior convictions the
per. ons entitled to rehabilitative drug treatment was
uphzld. The Court found the exclusion from treat-
mer t under the Narcotics Addicts Rehabilitation Act
of persons having two prior felony convictions ra-
tionally based on the legislative judgment that those
persons are less likely to be rehabilitated.

These cases can be reconciled with a constitu-
fional right to treatment by recognizing that such
freatment, as in the juvenile cases, needs to be in-
dividualized.

. Unwanted Treatment

Many of the cases involving the right to treatment
also involve the right not to be treated, at least in cer-
tain ways. In Inmates of Boys’ Training School v.

- Affleck,24 the court found that the school's “carrot-

and-stick program” could not reduce a boy's “priv-
leges™ to sub-minimal standards for living. Daily
showers, bedding, clothing changes, and other such

fights could not be considered a “privilege” to be

bought with acceptable behavior.

The use of drugs to control behavior is increas-
ng.?5 In Knecht v. Gillman26 the court forbids the use
of a vomit-inducing drug as a method of punishing
bad behavior without proper medical supervision
and without informed consent by juveniles volunteer-
ing for the treatment.

Recent assaults on the so-called “behavior

f,mod,fication” programs have been mounted.
. Perh 1ps the biggest blow has been dealt by the Law

Enfo:zement Assistance Administration. A recent

_ direc jve of that organization bans funding of pro-
- gram s which “involve any aspect of psychosurgery,
“behasior modification (e.g., aversion therapy),

therr stherapy, except as part of routine clinical care,
and | nysical therapy of mental disorders.”27 Thus, a
Majo- source of funds for these experimental pro-
gram; has dried up. Courts, 0o, have closely ex-
amin« d behavioral modification programs. In Clonce
%. Richardson28 the court looked at the Bureau of
Priso.’s project START (Special Treatment and

Rehauilitation Training). Inmates who were discipli-

~-hary problems were involuntarily placed in the pro-
- Eet. The inmates were allowed or denied privileges

M accordance with the level which they achieved.

7

The initial or orientation level afforded few, if any,
privileges. The district court held that an involuntary
transfer to the program must be preceded by a hear-
ing at which minimal due process is afforded. The
court stated that the procedures mandated by Woltf
v. McDonnell?® were required whenever a major ad-
verse change in conditions of a prisoner's confine-
ment occurred.

In Bell v. Wolff,30 a pre-trial detainee challenged a
milder rehabilitative effort, namely the requirement
that he work, The court found that the detainee had
been subjected to involuntary servitude but denied
an award of damages since the warden had in good
faith believed that the plaintiff would rather work
than remain idle. Convicted persons, on the other
hand, may be forced to work.3t h

An illiterate inmate of the Arkansas Department of
Corrections was unsuccessful in attacking another
form of rehabilitation, Claiining the right to be ig-
norant, he protested compulsory school attendance,
The court denied his claim on the grounds that a
state may undertake to rehabilitate its convicts,32
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The courts state that they are generally reluctant to
interfere in prison classification decisions. These im-
portant declisions determine the place of confine-
ment, job assignment, custody, and privileges of an

“inmate. This hands-off policy is based on the belief
that institutional placement in the nature of
classification is peculiarly within the competence of
prison officials, and courts therefore will not, in the
absence of unusual circumstances, interfere.l This
view is reinforced by recognition of the fact that not
every error in the classification of state prisoners by

- a prison classification board gives rise to-infringe-
mentof a constitutionally protected right, There is no
federally protected right to a particular classification
or to an error-free decision by state authorities.2 In
addition, not every adverse change in a prisoner's
status is sufficiently grievous to amount to a con-
stitutional deprivation.® It is readily apparent that the
‘courts see themselves as permitting prison adminis-
trators a free hand in the classification of inmates.
There have been, however, a number of recent cases

) , , investigating the fairness of the procedures for
: : : , f classification.4
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assification
m?ha courts have recently ruled that the due pro-
eess clause of the fourteenth amendment requires
that stote prison classification committees act’withg
put punitive inlent and within their own r_egulanons,
Proceadings before a prison cias:si{icatnqn comrpit-
tee for the purpose of delermining a possible
security reclassitication must be "nonipumtwe in
aature. If such proceedings are punitive in fact, they
will be lestod against the same d,ue_pro.cgss stan-
dards which are applicable to disciphnarg proceed-
ingst = :

Prisoners are also protected in classification deci-
sions by the equal protection clause c?f the fourtefanth
amendment. Equal protection in the prison
classification context generally requires th.at.those7
similarly situated be classified and treated simitarly.
Of course, constitutional principles of equal p.rofec-
tion do not preciude the state from drgvymg drstiz}ct
tions between different groups of indlvnduals:ﬂ The
state must show the reason for a Qart{ct'!ar
classification? and show that the cla'sslﬂcatloxr_is
necessary to further a legitimate state ;nterestﬂ? f-?r
example, the Supreme Court has he}d that a“ lew
York statute denying certain state prisoners "9 »od
time" credit for parole. eligibility for the peno:“o;
their city jail incarceration, vyhereas those reles :ef
on bail prior to sentence receive tpe full :inllowanc 20
"good time" credit for the entire period o‘f‘helr

prison confinement, rationally prqmotes a legitir ate
state policy.1t It offers prison fol?ials an adeq .z!e
opportunity to evaluate an inmates's c.ondu'ct. anc f\sr
rehabilitative progress before he‘ is eligible 10
parole. The classification does not violate equal 10

tection even if the fostering of rehabilitation is not

necessarily the primary legislative objective.12

Due process of law, in the form of procedural
safeguards, also limits the discretion of prison offi-
clals in the classification of inmates. A minimal level
of due process is required for any decision which
may result in amarked changed in the status of an in-
mate's confinement and in his being deprived of

- amenities on which he has come to rely. This loss of
. amenities becomes a grievous loss for prisoners

because of the restrictions over so many of their ac-
tivities.'3 Whenever such a loss may resuilt, a hearing
isrequired.t4 It is clear that placement in administra-

tive segregations or the ‘loss of good timeé are
_ grievous losses which require due process,

Once a classification which will have adverse con-

sequences on the inmate is contemplated, one court

has required the following procedures prior to such
classification: (1) ten days notice with reasons for the

~ proposed designation and a brief description of the

evidence supporting the classification; (2) a per-
sona! appearance; (3) the right within reasonable

- limits to call witnesses and present documents; (4)

the r:ght to confrontation and cross-examination
only in unusual circumstances; (5)-counsel or

_ ounsel substitute if the issues are complex or the
gathe ing of evidence is difficult; (6) a written state~

ment »f findidgs; and (7) a review at several levels.??
Wh -n a reclassification hearing is mandated by

~ the di e process clause, different requirements have

been aid down by the various courts which have
consi- ered the problem. Many requirements are,
howeter, the same in all jurisdictions. Initially, it

- mustte noted that 4 reclassification hearing is not a
~orimi«al trial;18 therefore, many procedural

safegt-ards are not required.1® The court will inquire
only as to whether minimal due process standards

"#pplicable under the circumstances of this kind of
- oit-criminal proceedings have beeh met.20 At such

75

hearings, deference is paid to the expertise of the
prison officials on substantive matters; nevertheless,
certain procedural requirements tend to protect the
inmate.2t .

The first of these procedures which assist the in-
mate is the requirement that he be given reasonable
notice of the pendency of the reclassification pro-
ceeding. One court has required that the notice give
some indication of the stimuli which prompted the
action and a general indication of any adverse re-
ports which are likely to be considered by prison offi-
cials:22

The inmate should be informed of the evidence
against him and be offered a reasonable opportunity
to explain his actions.28 He should be allowed to pre-
sent any additional facts and arguments which he
considers relevant to the questions presented.24
Some courts have also required that he be permitted
to confront and cross-examine witriesses against
him,256 especially when the witnesses in question are
subject to control by the prison authorities26 This re-
quirement s unlikely to stand in view of Wolff v,
McDonnell 27 which holds that confrontation and
cross-examination. are not constitutionally required
at a disciplinary hearing. The decision of the Court
apparently did not come easily. The decision was
hedged about with fanguage implying that at a {ater
date confrontation and cross-examination might
become required. This language can probably be
taken -as a warning to develop procedures which
allow for cross-examination except when some valid
institutional policy militates against its use in a par-
ticular hearing. One such policy obviously would be
the protection of informants. There is a very real
need to keep the identity of an informant secret from
the rest of the prison population; hence, the right of
an inmate to dea) with an informant at a classification
hearing could be severely curtailed, The procedures
outiined by one court could be followed. Neither the
informants themselves nor their writtery statements
need be produced at the hearing; instead, prison offi-
cials may act as “relays” of the information given
them. However, to further insure the accuracy of the
“relayed” information, the prison officials can be re-
quired to be sworn.2
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Finally, orie federal district court has held tha}t a
reclassification action taken by the committee with-
oui supporting facts which rationally lead to the new
classification violates substantive due process.2?

When there is reason to believe that an inmate he}s
engaged In criminal conduct, a temporary chapgfa in
security status pending disposition of the criminal
matter is justified.30 Inmate behavior whicr) has
already been the subject of criminal prosecution or
institutional disciplinary action may also serve as a
basis for independent security reciassification of the
inmate.®t Such proceedings involve no double
jeopardy problems since reclassification proceed-

ings involve.an intra-prison security determination

which is not penal in nature; it is not imposed by
judicial sentence after trial and conviction in a court
of law.32 :

A temporary security reclassificat}on baseq on the
pendency of criminal charges against a prison in-
mate must terminate when such charges are finally
disposed of; the period of temporary recla§sificatfop
must not be excessive. However, when an inmate ini-
tiates the delay, further temporary reclassification
will-n»t be considered excessive.3® Reclassification
action during the pendenicy of crimiinal action may be
taken by prison officials without the necessity of the
usual due process hearing; itis sufficient if prison of-
ficials determine, on the basis of investigative re-
ports, that probable cause exists to suspect the in-
mate of criminal-conduct.34

Reclassification is an impraper cure for an inmate
whose only malady is that he is a prolific writ-
writer,3 Nor may a person be permanently con-
signed to a segregation facility by the simple expe-
dient of not reconsidering his classification. In such
a case, if tne adverse classification continues
beyond a reasonable time, the inmate is entjtled to a
normal reclassification proceeding.36 _

When confinement is imposed on a particular in-
mate because of his own past conduct and the re-
lated activity of others, such confinemient must be
terminated when the causal activity has ended. For
example, prison officials had confined in maxirqqm
security a prisoner who had demonstrated an ability
to lead other inmates and who was filled with
hostility and resentment toward the “white power
structure” in the maximum security section of the
prison. This confinement was held to be proper, even

in the absence of overt misconduct, because of the
tension which had been generated in the prison by
the death of another inmate. However, continued
confinement in the maximum security section
beyond the period of tension was held to be im-
proper.37 . .
Prison officials may impose administrative
segregation on an inmate whenever they determine

that such an action, would be in the inmate’s own
best interests. Even the inmate's desire to face the
threatened harm rather than suffer the deprivationg
of segregation fails to stay the court's deferral ta the
good faith and experience of the administrator.'3
Certain procedural barriers to attacking classit ca-
tion have been raised. Some courts have held tha ifa
state prisoner feels that he has been wrong. illy
classified, he must first exhaust any and all aver. Jes
of administrative appeal which may be availat 2,39
Only then may he go forward with a judicial apy 2al,
at which time the specific issues raised are t¢ be
resolved by a balancing of the conflicting inter ssts
involved.4¢ This procedural dodge may be circim-
vented in a federal suit under 42 U.S.C. §1983 iy a
simultarneous claim for money damages.t
The inmate then has the burden of showing, with
convincing particularity, a constitutional deprivaiion
caused by the determination of the classification
gommittee. He can do so by showing that the deter-
mination was: so arbitrary or capricious as to be
devoid of due process, that the classification com:
mittee ignored its own regulations, or that wificials
reclassified a prisoner for reasons utterly beyond the
scope of any legitimate authority granted to them. In
order to then recover damages, the inmate must also
show such a degree of neglect or malice or deliber-
ate discrimination that the board members would be
deprived of official immunity, which is granted ‘for
merely erroneous action.42 Conversely, to estat?llsh
that particular institutional classification com’ml’l[tee
actions are not arbitrary or capricious, it is sufficugnt
that the prison officials present a record which
shows that the actions taken are such as would rea-
sonably be calculated to remedy the action.in-
volved.43 .
One court has faced the issue of what to do with an
inmate's record which includesreferences to several
administrative “convictions” which have begn
voided for lack of due process. If allowed to reriain
on the record, such actions would be reviewab! 2 by
subsequent reclassification committees: and ?he
parole board. The court determined that expurgs tion
of such entries would not be required, but tiat a
statement that such convictions have been vo dfad
under a decision of a federal district court woul 1 be
placed in the margir of the record.44

Work’ Assignment _

The work clagsification of an inmate ordir arily
does not preseni a justiciable federal quest on%
because it is generally recognized that assignient
of an inmate to a particular job,% to trustee stat 15,
or to work release48 is a decision which is left to the
discretion of prison orficials.

A prison inmate may be required to work; such a

3
e

rejuirement does not constitute “involuntary ser-
vi ude” within the meaning of the thirteenth amend-
m:nt4? In one case, an inmate who, because of
deeply held conscientious beliefs, refused to work in
profit-making prison industries but who was willing
to #5ik in any other job capacity so Icng as the work
di<i notinvolve a profit-making shop was permissibly
pliced in isolation for refusal to works50 Another
co irt has found that there is no federally protected
ricnt not to work while a conviction is being ap-
peiled.5! On the other hand, a prisoner does not
ha’e a right to work while in prisons? or, if given
werk, to hold a particular job.53 An inmate is entitled
to relief if, but only if, his work assignment at the
prison is decided arbitrarily or capriciously.s4

When. a classification committee contemplates a
change of job assignments which presents no
security - classification change, no hearing is re-
quired, mainly because a prisoner subject to a lateral
job transfer suffers no loss of rights, privileges or
parole eligibility. However, the fact that a hearing is
not required does not obviate the requirement that
the classification committee act without arbitrariness
or punitive intent.ss i

A poor institutional record during any previous
period of incarceration justifies prison authorities in
assigning an inmate to a work position which does
not provide for the accrual of “good time."s6 This
differentiation, which allows different amounts of
“good time to depend upon the type of work done, is
a matter of prison administration which will be dis-
turbed only if clearly arbitrary or capricious.s7 Thus,
in a recent case, differentiation in “good time™
allowances for farm labor and kitchen labor was not
declared improper; and the prisoner, who worked on
the prison farm, was not entitled to the more

generous provision for “‘good time" allowed kitchen
workers,58

Essentially, the same rules apply to pre-trial de- .

tain 2es, but there are a few significant differences.
For 2xample, a pre-trial detainee cannot be ferced to
wor (.59t is also unreasonable to ciassify pre-trial de-

tain :es with persons sentenced to jail following con-

vict- on.80 Jail personnel may, of course, segregate
detz :nees who cause disciplinary problems, but they
Mus. establish and apply appropriate (higher) stan-
darcs for doing s0.61 In general, the - pre-trial de-

lain -e's rights must be more fully respected than

thos 2 of the convicted inmate.
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Section 17

Transfers

One should observe at the outset of any discussion
of fransfers that an inmate is not entitled to accom-
modation in any one prison institution as opposed to
another.! Courts are becoming increasingly active in
supervising transfers of inmates, but it is still univer-
sal.y recognized that confinement in one prison,
rati:er than another, does not violate an inmate's con-
stit.itional rights.2 The authority of prison officials to
trar sfer an inmate is fully accepted by the courts,
whizh do not recognize the existence of a “vested”
righ t of a prisoner to remain in the same institution to
whish he was originally committed:3

T1e traditional hands-off doctrine which ‘courts
hav: long applied to the discretionary actions of
prison administrators is still being utilized ‘in the
reviaw of inmate transfers. One court has held that
the state prisoners’ rights, guaranteed by the due
process clause of the fourteenth amendment, are not
violated by transfer to other prisons without hearings
or notices of the charges against them; the court
staled that a state prisoner has no constitutional
right to remain in any particular prison.4

The traditional approach is, however, coming
under increasingly severe attack, perhaps because
of the widespread use of “bus therapy'—i.e., the
transfer of “troublemakers.” The recent Supreme
Court decision in Wolff v. McDonnells strongly indi-
cates that, in the future; the court will require that
certain minimal procedures be followed in most
transfer decisions. While substantive decisions will
continue to be reversed only when arbitrary and
capricious, the Wolff case lends support to a pre-
viously discernible trend toward applying procedural
due process safeguards to intrastate transfers of
prisoners.

The recognition of due process procedures in the
interstate transfer of inmates is even more pro-
nounced. As an illustration of the trend, a New York
court has held that any change in the place of im-
prisonment which serves to deprive a prisoner of his
right to that type of incarceration which is deemed to
be appropriate by the sentencing judge is void and
that enforcement of such a void administrative act is
adeprivation of due process.t The fourteenth amend-
ment due process clause is the vehicle most- fre-
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quently utilized by the courts in assuring that transfer
declsions are being made in accordance with the law.
ftis generally agreed that the commissioneAr of cor-
rections of any state has discretion in housing and
transferring inmates.” However, courts are beginning
to interfere in the exercise of this administrative dis-
cretion and are ordering the transfer of inmates, Iri'g
recent case, the Courtof Appeals for the First Circuit
held that a federal district court, which had deter-
mined that the quality of incarceration at a particular
jall was so foul that it denied due process, 'ha.d the
authority to order the Massachuseits Commissioner
of Corrections to transfer- inmates to other institu-
tions.8 in g0 holding, the court rejected the conten-
tion that the Commissioner could not be ordered to
- make such ftransfers without a showing of ur-
constitutional conduct on his part.?

Even departmental regulations controlling trans-
fers are being closely scrutinized. For example, one
court has held that a comprenhensive administrative
program adopted by corrections sfficials should be
given areasonable opportunity to evolve procedures
which would meet the needs of the prison system.
However, the court required inclusion of some provi-
sion for adequate internal review of any denial of a
transfer request,10 '

The constitutionality of a particular transfer is fre-
quently challenged on eighth amendment cruel and
unusual punishment grounds, Such attacks are
generally unsuccessful. For example, one court has
held that the transfer of an inmate from one prison to
another was not cruel and unusual punishment even
though the transfer prevented the inmate from seeing
his family, who lived near the first prison.1t Noncon-

sensual intrastate!? and interstate?3 transfers do not -

violate the cruel and unusual punishment clause.’
Transfers made for religious reasons are generally
said to violate the first amendment freedom of
religion clause. If the sole purpose of a transfer is to
penalize state .prisoners for certain unprthodox
religlous beliefs, the transfer is unconstitutional.14
Transfers are frequently challenged on 'Ehe
grounds that the gaining institution does not provide
as comprehensive a rehabilitation program as does
the transferring institution. It is well settled thattthe
transferring prison authorities are under no obliga-
tion to inquire into the rehabilitative and treatment
facilities of the gaining institution.1s One court has
ruled that the transfer of a reformatory inmate to an
adult facility violates no rights to rehabilitative treat-

ment if similar treatment is available,® but the “‘simi--

lar treatment" provision apparently does not apply to
transfers from one adult facility to another. in.a re-

cording to the court, did not state an actionable
claim.17 This holding was apparently based on the
belief that rehabilitative treatment is not required by
federal law.18 1t therefore seems clear that, unless *he
inmate is a juvenile being transferred to an .adult ¢or-
rectional institution, the inmate need not be guar:n-
teed rehabilitative treatment at the gaining institut sn
for the transfer to be allowable.’®

Transfers are most frequently, and most s c-
cessfully, challenged on fourteenth amendment ¢ ue
process grounds. The interpretation whigh col s
give the due process clause varies according to “ne
facts of the case. Intrastate, interstate, federal-sti e,
and emergency transfers have developed their ¢ vn
procedures. '

Interstate Transfers

Whether any rights should be invoked wheri a

prisoner is given an interstate transfer is said .to e-
pend upon whether the treatment inherent in the
transfer process constitutes a ‘grievous loss."20 Tr!e
traditional view, still adhered to by some courts, is
that a nonconsensual interstate transfer of a state
prisoner presents no issue related to a federally pro-
tected right;2! but the emerging view is that interstate
transfers of prisoners without due process pro-
cedural protections are constitutionally invalid.2.2‘
With respect to interstate transfers, the requisite
procedural safeguards must be afforded the inmate
before transfer. An exceptionh is made in those ex-
traordinary situations in which a valid governmental
interest is at stake and in which that interest justifies
postponing the hearing until after the transfer.2
Such transfers are not part of any criminal prosecu-
tion; it is therefore erroneous to believe that the full
panoply of rights due a defendant in such a prosecu-
tion applies.24 But most agree on a basic core of pro-
cedures for nonconsensual, non-emergency trans-

fers, although some grant more procedural.

safeguards than others. ; .
Most courts require that the inmate be proviled
with written notice of the reasons for the transfer, a
personal hearing, a reasonable opportunity to ¢on-
trovert the factual assertions in support of the trz ns-

fer, and a decision by an unbiased fact-finder.25 :

Some allow counsel or counsel substitute to re: re-
sent the inmate and allow him to call and cross ox-
amine witnesses.26 One court even permits the in-
mate to require the presence of certain witnesses.?’

Other procedural rights occasionally granted in-

clude a requirement that the decision be in writ ng.
that a record of the hearing be‘-made, and that adr 1in-

istrative review be automatically provided.28 Cor ec-.

procedures listed; their good faith effort to comply
with- minimal due process requirements should in-
s-re that any review of their interstate transfer deci-

i s ons will bring favorable results,

Any interstate transfer must serve a legitimate
s ate interest. For example, a transfer made solely as
FInishment for the valid exercise of a constltutional
o' statutory right is forbidden.2s |n addition, mere
le ck of a certain type of state facility, such as a long-
tcrm tacility for women, may not justify a transfer out
o state.s¢ ‘

The reason for a transfer to an out-of-state prison
mJst be noted on an inmate’s record so that unwar-
rented inferences will not unfairly diminish his op-
portunity for parcle.st! In addition, in order to mini-

- mize the detrimental effects of the transfer, courts are

beginning-to require the return of the inmate to the
sendirig institution for his parole hearing32 The
return requirement is based on the belief that the
presence of the inmate at his parole hearing is im-
portant to his chances for release. Therefore, a trans-
ferred inmate should not be deprived of his oppor-
tunity to appear and speak in his own behalf 33

Intrastate Transfers

Similar developments are occurring in the con-
sideratio.n of intrastate transfers. The tradiiional
hands-off approach, which holds that the intrastate
transfer of an inmate without a hearing violates none
of the inmate's constitutional rights, is still of con-
siderable influence.3% Under this same reasoning,
the transfer of a pre-trial detainee from a county
prison to a state prison for security reasons is ac-
ceptable.35 This view maintains that it-is not neces-
sary to accord due process safeguards prior to intra-
state transfers.36 While courts holding this view fre-
quently admit that a due process deprivation may
recult from an intrastate transfer, the magnitude of
sush - deprivation is generally insufficient to warrant
feceral due process protection.37 For example, the

. inc.dental deprivation of privileges, such as the loss

of yison wages, has generally been held to violate
no constitutionally protected rights of an inmate.38
"'he contrary view is, however, rapidly developing.
So ne courts question how a denial of due process
ca'. be justified on the ground that an inmate’s trans-
fer was intrastate rather than interstate.3® Those who
po-e this question feel that whenever a prisoner
Sut’ers a substantial loss as a result of a transfer he is
entitled to the basic elements of rudimentary due
prccess.40 Accordingly, procedural due process is
said to come into play whenever a privilege

a transfer was harassing fails to state a cause of ac-
tion.42

When an intrastate transfer is used and perceived
as a disciplinary device, the courts are more uniform
in demanding that due process procedures be ob-
served; such transfers are frequently said to be con-
stitutionally invalid.43 Minimal due process is
generally said to require that a prisoner subjected to
a disciplinary transfer be given a written notice
which sets forth the reasons for the transfer, a hear-
ing before an impartial tribunal, and the opportunity
to call defense witnesses and cross-eXamine ‘ad-
verse witnesses.44 Some courts also require iiat the
hearing board give the inmate a written copy of the

. - findings of the board.45 One court has even required

that the inmate be allowed the assistance of a lay ad-
vocate, with the findings of the board subject to ad-
ministrative review.46 When the procedures resulting
in any detrimental transfer fail to meet these stan-
dards, courts-have held that the disciplinary decision
of the board will be invalidated and the prisoner's
record will be expunged of the adverse findings.47
The decision of the Supreme Court in Wolff v.
McDonnell will undoubtedly enforce the view that
certain minimal procedures are required in this type
of transfer. It is equally clear that requirements of
cross-examination and assistance of counsel sub-
stitute in the proceedings will be eliminated.48

The Constitution requires due process safeguards
whenever there is an intrastate transfer which results
in an increase in the severity of the conditions of in-
carceration. Thus, it has been held that a transfer
from a minimal security situation, such as a prison
farm, to a maximum security installation requires full
due process procedures regardless of the reason for
the transfer49 The same rationale applies to any
transfer which is punitive in intent.50

Juvenile Transfers

An intrastate transfer of a juvenile from a refor-
matory to an adult correctional facility is generally
subject to full due process protection. It is well
recognized that a transfer from a reformatory to an
adult facility without a due process hearing states a
cause of action.5! A prior hearing is generally con-
sidered essential before an inmate may. be trans-
ferred from a reformatory to a prisons2 because the
transferred inmate is sure to suffer a substantial
loss.53 For example, the administrative transfer of a ‘
juvenile to an adult correctional institution with no -
control over the discretionary authority of the trans-

~ ferring officer violates the due process clause, Even

if it can be determined that such’ a transfer is con-

theretofore granted to a prison inmate is to be
revoked.41 This view still requires specificity in the
Lomplaint, however, and a conclusory allegation that

tional staffs in jurisdictions which do not have & re-
cent decision guiding their interstate transfer pro-
cedures would probably be wise to adopt the core

ducive to the welfare of the other inmates at the
juvenile corrections institution, a hearing is still re-
quired.54 This view is reinforced when a reformatory

cent case, an inmate complained, after an interstgte
transfer, that the: gaining institution did not 'prowde
for rehabilitative treatment; but the allegation, ac-
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inmate i{s subjected to a disciplinary transfer to an
adult segregation facility.ss

Whenever a federal youthful offender is transferred
from a reformatory to a general prison, his case
should be reviewed within two weeks after the trans-
fer. A second evaluation should occur thirty days
later, with subsequent evaluations at ninety-day in-
tervals 56

On the other hand, if the transfer of a juvenile is
made pursuant to a waiver, a hearing is not generally
required. However, if the hearing waiver is subse-
quently revoked, at least one state requires that the

. inmate be returned to the reformatory for ahearing or

for further juvenile incarceration.5?

" The Missouri courts have established a unique
system to control the transfer of juveniles to adult
correctional institutions.58 A juvenile who is so trans-
ferred Is not to be handled on the same basis as are
the other inmates. .Instead, he is permitted to be
housed in the adult facility while receiving the
benefits of a special program constructed around the
particuiar needs of the juvenile. This spgciféll pro-
gram is devised by representatives fromi both lnstl_tu-
tions and is subject to review before implementation
by the juvenile and higher courts of the §tate. The
program rsquires the furnishing of a special staff, a
high ratio of staff to juvenile inmates, and a high
degree of separation of the juvenile transferees from
the general prison population. Such a programvhas
been held to comply with all constitutional
safeguards, so long as a hearing is still given prior to
the transfer.s9 ‘ :

State-Federal Transfers

Transfers from state to federal penal institutions
present many of the same problems that are impor-
tant in the evaluation of interstate transfers. Some
courts utilize the hands-off approach by holding that
transfer from a state to a federal penal institution
without a hearing does not deprive the inmate of due
process of law 80 Other courts, recognizing that such
a fransfer radically transforms an inmate's life and
subjects him to severe deprivations, state that the
due process. hearing must be held before the trans-
fer.81 If an individual has been transferred to a federal
prison, some courts require that he be returned to the
state prison for all parole hearings and any other
legal proceedings which may affect his incarcera-
tion 62

When an individual is serving concurrent federal
and state sentences in a federal prison, he may be
transferred to a state institution without the federal
gavernment'slosing jurisdiction aver him, One court
has held that even if the government had lost juris-
diction over the prisoner upon transfer, the prisoner
could not complain about being returned to the

federal prison once the state released him on parole,
because the question was one of comity between
governments and not a personal right of the
prisoner.83 This case demonstrates that whenever
due process safeguards are met, the prisone: is
firmly under the control of the federal-state penal
system and a transfer between governments is §illy
permissible.

Emergency Transfers

The strong tendency to defer to officials in the & ea
of prison security comes to the fore in emergenc ss,
A transfer made in response to an emergency si ia-
tion within the prison can be carried out without : iv-
ing prior due process safeguards to the transfere 154
An “emergency condition" juslifying a transfer w th-
out a hearing-has been defined as a condition wh:ch
indicates a present or impending disturbance which
might overtax the control capacity of the prison.
Such a situation is said to create an.overriding in-
terest in prison authorities to act without delay in
transferring .the prisoner if in their judgment delay
would endanger the inmate or others.65

As soon as possible after the transfer, the inmate is
entitled to a due process hearing.66 The inmate may
be kept in isolation until the hearing if the situation
which has led to the transfer so warrants$7 but, in
any case, the due process hearing must be held with-
in five days after his arrival 88 if an inmate has been
given an emergency transfer without a hearing and

‘then is returned to the transferring institution, he

must be treated by prison authorities as if the transfer
had not occurred$? If a permanent transfer is still
contemplated after his return, a normai and complete
due process hearing must be given.70 All emergency
transfers of whatever nature must, until finally set-
tled, be frequently reviewed by officials of the trans-
ferring institution.”

Finally, transfers are occasionally challenged on
medical and mental grounds. Whenever an inmate is
transferred under a court order for medical or Fsy-
chological reasons, there is no violation of nis
rights.72 In addition, transfers directed toward m-
proving medical treatment for one frequently in n--ed
of such treatment is constitutionally permissible.?: »Of
course, the arbitrary and capricious standard app ies
to'medical transfers. in one recent case it was de er-
mined that the most suitable medical treatment fo. an
ill federal prisoner was to transfer him to a clirate
with low humidity, and a federal prison was availz ole
in such a climate. Therefore, a decision to tran: fer
-the inmate to a prison located in a climate of h-gh

humidity was held to be arbitrary and unreasonaole.‘

and, therefore, invalid.74
Transfer of mental patients involves similar can-
siderations. A recent Pennsylvania- case illustrates

1
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the general approach taken toward such inmates,
“he court held that, if it is recommended by the direc-
tor of the state mental illness treatment facility that
¢n inmate be transferred from one mirimum security
facility to another or from a maximum to a minimum
security facility, the “committing court” must ap-
frove the transfer. Under such circumstances no
tearing is necessary. However, if the recommenda-
ton is that the inmate be transferred from a minimum
t) a maximum security institution, the state must
stow, at a full judicial hearing, the absolute neces-
sty of such a transfer.7s

It is readily apparent that the transfer of an'inmate
it an action which virtually all courts are willing to
review. Several require quite comprehensive pro-
cedural due process in a transfer decision. This area

of the law is evolving so rapidly that corrections of:
f_icers, unless they have received recent judicial

_guidance, should review their transfer procedures
“With .an eye toward updating them in light.of recent
judicial decisions. Documentation of sound reasons
for the transfer will do much to prevent successful
actions by disgruntled transferees.
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Section 18

Detainers

The adverse effects of detainers have long been
noted.! Article | of the Interstate Agdreement on De-
tainers notes that detainers on untried indictments
“produce uncertainties which obstruct programs of
prisoner treatment and rehabilitation.2 Prisoners
suffering under the effects of detainers issued pur-
suant to outstanding warrants or indictments are
becoming increasingly able to force either trial or
dismissal of the underlying charge.

Statutory relief is by far the surest and most effec-
tive means for a person confined by a party to the In-
terstate Agreement when the detainer is from
another party jurisdiction. The institution simply files
at the inmate’s request what has come to be known
as a 180-day letter. This letter contains a request for
trial on the charge and gives the place of confine-
ment of the inmate. In addition, the custodian sends a
certificate stating the term of confinement, the
amount of time served and remaining, parole
eligibility date, amount of earned good time, and any
decision of the parole authority relating to the in-
mate.8 By sending the request, the inmate waives ex-
tradition.4 Within 180 days after the request is sent,
the inmate must be brought to trial on the charges
unless a continuance is granted in open court with
either the prisoner or his counsel present. Failure to
try the case either within the initial 180 days or within
the authorized period of extension results in dis-
missal of the charge with prejudice and removal of

the detainer.s While the removal of the detainer is
easily accomplished, the dismissal with prejudice
will usually require further action on the inmate’s
part, While the appropriate court receives a copy of
the 180-day letter, many do not automatically issus
dismissal orders after the expiration of the allotted
time. A follow-up request for an order of dismissal
with prejudice by the inmate or an official helping
him may well save difficulties caused by a new de-
tainer on the same charges.
One South Carolina prisoner has tried without suc-



cess to argue that the Interstate Agreement applies
to his intrastate detainer. He sent a 180-day ietter un
an escape charge and was tried more than 180 das

after that request. The court held that the Intersteie

Agreement did not apply. No consideration of

whether such an application of the statute wot d

amount to a denial of equal protection was unde r-

taken.? The prisoner's only recourse was the le s

protective right to a speedy trial.

The Supreme Court has recently further explain d
the right to a speedy trial applicable to st e
prisoners. In Barker v. Wingo® the Court employet a
four-factor test to balance the conduct of the gover 1
ment against that of the defendant. The length oft e
delay is the first factor. The Court recognized tr at
delay tolerable for some crimes and under some ¢ -
cumstances would be intolerable for other crimes
and under other circumstances. The second factor ‘s
the reasons assigned by the government for the
delay. A delay to gain tactical advantage over the ds-
fendant Is weighed more heavily against the govern-
ment. Whether and how a defendant asserts his right
to a speedy trial is the third factor. The Court
emphasized “that failure to assert the right witt make
it difficult for a defendant to prove that he was denied
a speedy trial,"® but rejected an absolute require-
ment of a demand. The final factor is prejudice to the
defendant, While possible impairment of the ability
to proceed at trial is the most important‘element of
prejudice, the lack of such prejudice. is npt con-
clusive. The Supreme Court, in Moore v, Arizona,\0
held that an affirmative demonstration of prejudice at
trial is not essential to a speedy trial claim; the court
also has to consider the prejudicial effect of a de-
tainer on prospects for parole and meaningful
rehabilitation. .

There are scores of lower court cases employing
the Barker balancing test. These cases emphasize
one factor or another in accordance with the court’s
view of the particuiar facts, For example, one court
iound that a fourteen-month delay in the case of a
Pennsylvania murder defendant did not constitute d
denial of the right to a speedy trial.1! The court re.t-
soned that the case was complex, that the docke s
were crowded, and that everything did move at a
deliberate pace. In another,'? a twenty-eight-mon h
delay between arrest and indictment was deemt d
wextraordinary” and heavily weighed because of ' s
inextricable relationship. to prejudice to the defe -
dani. Failure to employ the balancing test leads ©
reversal. The second circuit, while “entirely syr-
pathetic with the purposes the district judge: sougat
to accomplish,” reversed his order requirlng’th;t
pre-trial detainees who had been detained more Fhe‘n
six months be tried within forty-five days of written
demand for trial.13 The court rejected the attempt 10

alleviate calendar congestion with a single order and

‘required resort, at least in cases involving state de-

tzinees, to a case-by-case analysis of the Barker fac-

1 fers.

One case, Holt v. Moore,14 has attacked the de-

- taner system frontally. The state of North Carolina

cc nceded the adverse effects of the inmate's federal

1 de¢tainer. The court held that the detainer was im-

ptoper on two grounds. The first somewhat tenuous
graund was that the increase in punishment occa-
sicned by the detainer violated the constitutional ban
or double jeopardy. The more convincing ground
we s that procedural due process was not afforded
the: inmate. Harsher conditions of confinement were
imoosed on the presumptively innocent inmate with-
out notice or opportunity to be heard. The court

- weculd require a procedurally adequate fact-finding

process to discover the underlying factual basis for a
detainer.
A detainer may be lodged pursuant to a parole vio-

r;l fation warrant. The failure to proceed on these war-

rants causes inmates the same problems as the
failure to proceed on untried charges. These de-
tainers, too, are often used as the basis for denial of

orivileges and opportunities within the prison,

1 Prompt disposal of these warrants are often to the

1 distinct advantage of an inmate, The constitutional

{ right to a speedy and public trial, because of its con-

finement to “criminal prosecutions," is probably in-

{ applicable to parole revocation hearings5 The

3 Supreme Court, however, in Morrissey v. Brewer,18

71 requires a prompt preliminary hearing and a revoca-

] tion hearing conducted reasonably soon after the.
{ parolee’s arrest.

Problems arise, however, when the alleged parole

i1 violation stems from conviction in another state. It is
7 often not convenient for the paroling state to conduct
i hearings on a viciation which occurs in another
1 state, For this reason some courts try to avoid the re-
| quirement of a prompt hearing. A Missouri court of
i spreals held that Morrissey procedures are inap-

plicable when there is an admitted parole violation.
Her», the admission came in the form of a guilty
plen? In Cook v. United States Attorney Generalt®

4 the sourt said that a prompt revocation hearing was
i reqiired but that it must be promptly held only after
i exesution of the warrant and return to custody in the

paroiing state.i® The service of an intervehing sen-

#tence in no way encroaches upon due process
i rights. These arguments are rejected in Cooper v.
{| Lockhart20 In a well-reasoned. opinion the court
i poitts -out: that the real effect of the detainers
1 amcunts to custody. Moreover, not every violation of
3 parole leads to a revocation and not every revocation
ol would result in a consecutive sentence. Thus, sub-
] stantial advantages in securing prompt disposition
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remain. The court suggested that prompt hearings
could promote rehabilitative behavior and that states
would be able to furnish gach other with sufficient in-
formation to insure the protection of parolee’s rights
without incurring substantial expenses. The matter
now stands with divided circuit courts and is ripe and
important enough for determination by the Supreme
Court.

Detainers which have as their underlying basis an
unsatisfied sentence also cause prisoners substan-
tial difficuities. A person who has a six-year sentence
and a detainer from another jurisdiction based on a
two-year sentence is often ineligible for programs
open to inmates with sentences longer than eight
years. One possible theoretical attack Is suggested
by a footnote in Cooper. The court notes: “The exact
purpose of the detainer escapes us. Removing the
prisoner from the opportunity of rehabilitation during
the remainder of his sentence because he must
ultimately serve out a sentence in another jurisdic-
tion, makes little sense. The action must rest partially
on the irrational premise that by the commission of
another crime he is in less need of vocational
rehabilitation [than] the felon who is serving time for
his first offense.’"21

Since classification decisions must be based on
supporting facts which rationally lead to the
classification,22 perhaps detainers which = inhibit
renabilitation may be attacked on this basis.

One possible remedy is statutory. The Interstate
Corrections Compact provides that a party state may
assume custody of an inmate for another party state.
The Compact could be used to have an inmate's total
sentence served in one state and could thus elimi-
nate detainer problems.

FOOTNOTES

See Emerging Rights 194-95,

Interstate. Agreement on Detalners. Article |.

id., Article lll{a}.

id., Articte tl{b).

id., Article fli(a):

Id., Article V(c). '

State v. Montog, ... 5.C. .. , 204 S.£.2d 433 (1974).

407 U.S. 514 (1972).

9. .d,, at 532.

10. 414 U525 (1973).

1. United States ex rel. Slukes v, Shovlin, 464 F.2d 1211 {3d Cir, 1872},

12, United States v. Macino, 486 F.2d 750 {7th Cir. 1973).

13, Wallace v, Kern, 499 F.2d 1345 (2d Cir. 1974)

14. 357 F. Supp. 1102 (W.D. N.C. 1973).

15, See Gooper v. Lockhart, 489 F 2d 308 (8h Ctr. 1973); but see Cook v. United States
Attorney General, 350 F. Supp. 707, 709 (E.D. Tex. 1972), rev'd 488 F.2d 667 {Sth Cir.
1974).

16,408 U.S, 471 (1972).

17.. State v. Gideon, 510 S.W.2d 190 (Mo. App. 1974).

18, 488 F.2d 667 {1974).

19. Accord, Smail v. Brittan, 500 F.2d 299 (10th Cir. 1974)

20. 489 F.2d 308 (8th Cir. 1973). |

21. Codper v. Lockharl, 489 F.2d 308 at n. 14 (8th Gir. 1973) (dictum)

22, See Chapter 16.
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decisions are the most important recent develop-
ments in this area. Morrissey v. Brewer! sets out
minimal procedures at two critical stages of the
parole revocation proceedings. Gagnon v. Scarpelli2
fays out rules concerning the necessity for counsel
at parole revocation hearings. Although these cases
~deal only with parole revocation proceedings, they
may have substantial impact on decisions in other
courts which fail to accord even minimal due pro-
cess to procedures in parole release hearings and in
decisions evaluating parole conditions.

Release Decision

Near the date that an inmate becomes eligible for
relzase on parole, most parole boards grant a hear-
in¢, at which the board decides whether he should
be reieased. The: eligibility date is usually set by
stetute; however, the decision to release is widely
recarded ‘as within the parole board's sole discre-
tio 1. Unless the board abuses its discretion, most
courts will not interfere with the board’s decision to
de.y paroled - '

Many inmates have challenged board decisions
denying parole release, claiming that various due
process procedures attach to the parole board's dis-
Cretionary release powers. Most of these cases have

“involved questions of procedural regularity and the

evidentiary basis for denial. Among the claims have

been the right to reasons for denial, the right to con-

role

As in many other areas, the Supreme Court parole

frontation and cross-examination, the right to com-

pulsory process, and assistance of counsel at the
release hearing.

Although some ‘jurisdictions have recognized
limited fourteenth amendment due process rights at
parole release hearings, these courts are in a sub-
stantial minority. Most courts have held that due pro-
cess does not apply to these proceedings.4 In a re-
cent Colop@do case, inmates eligible for release on
parole appeared before the parole board for con-
sideration and in each case parole was denied. The
inmates requested written reasons for the denjal. The
board, following its policy at the time, disclosed no
reasons. Subsequently, the district court invalidated
the board's policy and held that due process in some
form- attaches when an administrative body has dis-
cretionary power over an individual’'s liberty. The
court reasoned that an inmate has a substantial in-
terest in knowing the reason or reasons for denial of
parole. The inmate's interest parallels that of the
state. The board has an interest in assuring itself and
society that the inmate can be rehabilitated and that
the inmate's conduct conforms to the standards es-
tablished by the board. An inmate has aright to know

why his parole was denied so that he can attempt to
conform his conduct in a proper and successful man-
ner. Further, the administrative processes must con-
form to some orderly and fair scheme, however infor-

‘mal.5 :
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The majority of courts, however, limit judicia!
review of parole board release decisions to a deter-
mination of whether the parole board has abused its

"discretion when denying parole. This view, which
holds that due process does not apply at parole
release proceedings, was recently set forth in a
North Carolina court decision. The court held that
disclosure of the board's reasons for denial are not
constitutionally mandated and that a prisoner seek-
ing release on parole possesses no right to confront
and. cross-examine his “accusers” or to have com-
pulsory process for obtaining witnesses in his favor
or to the assistance of counsel at parole release pro-
ceedings.® :

The question of whether due process applies to a
proceeding revolves around the type .of interest
sought to be protected. On the basis that “potential”
as distinct from “existing” liberty is involved, courts
have withheld due process, protections from parole
release proceedings. A recent comment approached
the fourteenth amendment liberty concept in a
different way and arrived at a different result: the
eligibility hearing is viewed as more than a mere
hope of freedom; it is a type of deferred sentencing.
The decision o deny parole means that the prisoner
will -continue to serve his sentence until the next
parole hearing, while the granting of parole sets a
more concrete .date, barring violations, for the
prisoner’s complete freedom. Since sentencing has
been deemed to be part of the criminal proceeding:to
which due process rights are applied, it:is logical to
extend these rights {o an analogous proceeding, the
eligibility hearing.? :

The Supreme Court, as yet, has not ruled oh
whether due process applies at parole release hear-
ings, although the Courtdid grant certiorari in a case
in which the question was presented. However, the
Court remanded the case to the fifth circuit without
deciding the due process question® ;

Interpreting New York statutory law,9 a New York
district court found that a prisoner’s parole interest
implies procedural rights.‘that are real, and at a
minimum entjtle the prisoner to relief against
demonstrable discrimination, or abuses of discre-

tion, or the introduction into parole decision-making-
on illicit considerations.” The court held that “the .
board must, however briefly, state the ultimate

ground of its decision denying parole with sufficient

particularity to enable the prisoner to understand’
S conduct and to enable’a.. -
1e whether inadmissibie -

how he is to regulate hi
reviewing court to determir
factors have influenced the decision and to dgfér-
mine whether discretion has been abused."10 -
Under New Jersey law, the Supieme:Court of New

Jersey invalidated a parole board rule which forbade -

the board to give reasons for its parole-denials, The

court reasoned that “fairness and rightness clearly
dictate the granting of the prisoner's request for a
statement of reasons. That course as a general mat-
ter would serve the acknowledged interests of pro-
cedural fairnses and would also serve as a suitat le
and significant discipline on the Board’s exercise of

its wide powers. It would in rio wise curb the Boar: 's

discretion on the grant or denial of parole, nor wol-id
it impair the scope and effect of its expertise.” 1

There is little doubt that a court would invalid: te
what it perceives as arbitrary and capricious actic s
of a parole board. However, where paroie board de -
sions are concerned, this terminology is primai.ly
used as a device to avoid the merits of the decisin
not to parole; therefore, the '‘arbitrary a.d
capricious” language regularly appears.in case d.3-
ta—i.e., language not necessary to the decision in
the case—without fult discussion and offers litile
guidance as to what kind of parcle board actions
should be considered arbitrary and capricious.

An example of parole board action found pro-
cedurally arbitrary and capricious is found in an
eighth circuit case in which an inmate alleged that
the United States Board of Parole failed to follow its
normai procedure while considering his parole. The
court found that when considering the prisoner's
parole release the board failed to have before it all

Lthe information required by applicable rules which

"Q‘:)ad been promuigated by them. The court invali-
dated the ‘order denying parole as arbitrary and or-

‘dered the board to grant a new hearing in accor-

dance with the applicable rules.12

Courts only occasionally reach the merits and find
actions substantially arbitrary and capricious. The
decision of the parole board has to be clearly out-
rageous. In one such case, the seventh circuit was
called upon to decide and did decide that a prisoner
may not be denied parole on account of religious
prejudice.’d

Arbitrary and capricious actions are sometimas
considered a violation of due process; howevar,
most courts consider such actions an “'abuse of ¢ s-
cretion.” The vagueness and the unsettled state of
these concepts, when used in relation to par:le
board release decisions, is fully demonstrated in
Scarpa v. United States Board of Parole,t4in whic' a
federal prisoner raised the question of abuse of ¢'s-
cretion  and- denial of due process. The case il s-
trates the tension between the desire to have jucg-
ments -of the parole board insulated from judic al

~scrutiny and the desire to avoid a decision whish

basically informs an inmate that he could never g#in
release on parole. Scarpa’s attack was basically p o-
cedural, but a successful attack would have necessi-
tated an investigation into the merits. He alleged that

the United States Board of Parole, through its inter-

4

4 nal procedures and practices, denied him due pro-
cess of law at his release proceedings and that the
Board did not follow the applicable regulations
which govern its internal procedures because it did
nct fully investigate all the information he submitted
ip his application for parole. Presumably, when con-
4 sidering his parole, the Board placed controlling
en-phasis on Scarpa’s past criminal record.
- Vhile recognizing the importance of a full, fair
| hearing and consideration prior to a parole decisibn,
| the Qistrict court denied relief without an evidentiary
hearing, stating that Scarpa’s complaint did not
allege a substantial deprivation of a full and fair hear-
ing.15 Additionally, the district court held that it was
| not improper for the Board to place ControHihg
| emphasis on Scarpa’s previous criminal record in
1 denying parole.16 ' :
| The district court decision was reversed by a
divided fifth circuit panel. A sixteen-member en banc
court reversed the panel order and reinstated the

| decision of the district court, with four judges dis-
i1 senting. The majority found that the procedures
1 adopted by the parole board for determining whether

4 to grant or deny parole .were not manifestly unfair.
: The majority stated that the “Board’s final determina-
{ fion may be based on‘any or all of the following: (1)
1 length and seriousness of prior criminal record; (2)
{ family history; (3) marital status; {(4) vocational and
professional skills; (5) education; (8) physical condi-

The court held that “the weight to be given Scar-

eligibility” and that the parole board is not required-

1§ 'to make a full-scale investigation of all the suppor- -

ive facts used by the prisoner in applying for:
parcle.”8 Also, the majority held that “it was not
Uunre-asonable for the Board to base their ultimate

decision denying Scarpa's parole on his extensive.
1§ Past criminal record.”19 ‘

i O~ the constitutional question raised by Scarpa, :
| the inajority stated that due process does not attach

! atproceedings in which the parole board must evalu-

<

i 'anted, or unauthorized action by the Board, it is not
 the “unction of the courts to review such proceed- -
ings "20 ‘
: .Judge Tuttle, dissenting, felt that the méjority
+ failed to meet the issues actually raised by Scarpa's
. tomplaint. He felt that “Scarpa’s whole case . . . was
;;jbase'ed on his contention that the Board did not in-
. Vestigate any of the information submitted by hir: ut
g 4" lemphasis supplied]. Also, according to the com-

i1 tion; (7) living habits in a free community; (8)
{ behavior and progress v. hile incarcerated.”7 ‘

pa's criminal history is solely within the province of -
jthe Board’s discretion in determining parole

e he prisoner's record as a whole to determine -
| whe her he is a good risk for parole. The court stated : -
f that ‘in the absence of evidence of flagrant, unwar-":
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plai»r)t, the Board did not consider several factors but
Vgavef controlling emphasis to his criminal record.

Tg ‘tvhe contrary, . .. ‘the consideration afforded the
plaintiff for possible release was predicated solely
upon. plaintiff's past criminal record,’ 21

The dissent perceived the issue as being
“whether, when a defendant is given a maximum
sentence coupled with the right to have considera-
}lon for parole at any time . . ; and he is given ahear-
ing before a parole examiner, the courts have any
power to hear a complaint that he has been denied a
hegrmg and will continue to be denied a hearing at
which anything will be considered other than his

~ past criminal record.”22

Judge Tuttle felt that Scarpa's allegation that he
haq been denied due process would fit within the
definition of “unlawful” and that the clear statement
that the board failed to carry out its own prescribed
procedures would be a sufficient allegation of arbi-
trary action. '

- Thgs, at the present, while most courts, dis-
tinguishing the type of interest involved, hold that
procedural due process does not apply at parole
re'lease proceedings, many courts consider that
_mmimal due process does attach to such proceed-
ings. If in the future courts adopt the view that parole

release has become an “integral part’. of the criminal

Justice system, then the procedures tequired:by the
Supreme Court in Morrissey v. Brewer23iiiii b re-
quired in parole release hearings. Moreover, Wolff v.
McDonnell24 suggests that procedural due process
must be accorded whenever a grievous loss is con-
templated..

Conditions of Parole

Before his release’a parolee is normally required
to agree to various conditions which are broadly
dgfined by statute or set by the parole board. Viola-
tion of these conditions can and frequently does
result in the parolee’s. return to prison to serve out
the remainder of his sentence.

Mast conditions are imposed to protect the com-
munity or.to promote the rehabilitation of the parolee.
Others, such as those requiring submission to
searches by parole officers, are designéd‘to detect
violations and to facilitate undisputed return of a
parolee to prison should a violation occur.2s Though
conditions vary, they may include compulsory
church attendance; abstinence from drugs, -alcohol
or extra-marital sexual relations: remaining within a
given jurisdiction; and not associating. with known
convicts. A more recent Widely adopted condition re-
quires the frequent giving of urine samples to enable
detection of narcotic use.26 o

itis uniikely that challenges to specific conditions
will have great success. Because a state is not re-
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‘quired to grant parole, it is said that it may impose

any conditions it wishes upon the granting of
parole.?? Further, the parolee “accepts” the condi-
tions by signing the parole instrument or by entering
upon paréie28 In addition, the parolee, because of
his status as convict on the streets, does not have the

full measure of constitutional rights.2% Nevertheless,

challenges to specific conditions of parole are occa-
sionally successful. When funda@mental rights are im-
pinged or when the conditions bear no reasonable

relation to any purpose of parole, challenges have

met with some success.

The question of a condition restricting a proba- -
tioner's3 freedom of expression was recently before

the tenth circuit. A probationer sought relief from
conditions of his probation under which the trial
judge had forbidden him to speak, write, or circulate
materials questioning the constitutionality of the tax
laws or the Federal Reserve System with which the
probationer had had a long history of personal dis-
agreement. The court upheld the condition in part
and voided it in part. The decision stated: “When the
condition is examined in the abstract, namely speak-
ing or writing about the constitutionality of the taws
in question, it appears to prohibit canduct which is
not per se harmful, To muzzle the appellant to this
extent is on its face aviolation of his first amendment
freedom of expression. This is not to say that one on
probaticn has all the rights of a citizen not on proba-
tion, He forfeits. much of his freedom of action and
even freedom of expression to the extent necessary
to successiul rehabilitation and protection of the
public programs. We see no basis for criticizing a
condition which prohibits the inducing of others to
violate the law, and we hold the instant condition in-

rights except where necessary to safeguard against

valid only. to the extent that it prohibits the expres-
sion of opinions as to invalidity or unconstitutionality

speeches designated to urge or encourage others to
viclate the laws, the condition is valid.j'31 s
In an unusual decision a federal court granted }
summary judgment to a parolee who was a convicted
atomic spy and an acknowledged Communist sym-
pathizer, invalidating thef,refusal of the United States
Board of Parole to permit him to participate in peace
demonstrations and to: address meetings of an
alleged Communist organization. The board had

justified its refusal to gra}nt permission on the basis §
that these activities would not be in the public in- [
terest or be conducive to the paroiee’s rehabilitation, i1

considering his offense. The court rejected these
justiﬁcations and forbade the parole board to inter-
fere with the parolee's exercise of first amendment

“specific, concretely described and highly tkely
dangers of misconduct by plaintiff himself."32

A similar decision invalidated the condition t:ata
California parolee obtain permission from his purole
officer prior to giving any public speech. The ¢z ndi~
tion was disapproved on the dual basis that i3
evitable scrutiny of the proposed content o« the
speeches abridged first amendment rights anc that
the condition was unrelated to any valid rehat:lita-

{
tive end 38 §

In 1971, the Supreme Court reversed a decisinof
‘the United States Board of Parole to revoke parole
because of the parolee’s association with other ex- }
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-{ lation to justify an arrest Warrant, the Court stated:

| "We do not believe that the parole condition restrict-

of the laws in question. insofar as it prohibits public 11 ing association was intended to apply to incidental

contacts between_ex-convicts in the course of work

1 .a:lagitimate job for a cornmon employer. Nor is
such occupational association, standing alone,

| satisfactory evidence of non-business association vi-

olative of the parole restriction. To so assume would

1 be to render a parolee vulnerable to imprisonment
1} whenever his employer, willing {5 hire ex-convicts,

hires more than one,"34

with conditions seeking to restrict 'a parolee’s
freedom of expression or associe{tion,'ssome courts
,ha\fe required that the state show .éfcomfpelling state
Interest in maintaining the restriction and that the
cor.dition be narrowly designed to serve that in-
terust.3s , R s
Thus, it is apparent that the parb!e board or jﬁdge
Must avoid conditions which are unduly restrictive of
arolee’s fundamental rights. However, due to

.i.{.: ATy SAANESAN o f
1 the'contractual nature of the release agreement and

“|f the general recognition that a parolee, regardless of
4 agrzement, has only restricted constitutional rights,
the parolee is generally unsuccessful when- attemp'f~

ing to _enjoy the protection and related benefits of the
cor:stitutional prohibition against u”nreaso_‘n‘able

" §earch and seizure.

The generally accepted view, stated.b,y California

- convicts as part of his employment. Basing its deci- “Colrts in 1974, is that standards relating to probable

sion on the board’s failure to follow its own reguld . cayse for search or arrest “have little relevance to

tion requiring "'satisfactory evidence” of a parole vio-

, torrectional authorities and paroled prisoners. The

‘The right to travel is sometimes cailed a funda-"
ment‘al right which- is frequentil"y sought to be
restricted by conditions of parcleé or probation. As

paro!ee, although physicaily outside the walls, is still
a pnsor]er; his apprehension, although outwardly
resembling arrest, is' simply a.return to physical

custc)(_jy .+.. For-the purpose of maintaining the
restraints’ andhsoo’ial safeguards accompanying the
parolee’s status, the authorities may subject him, his

home and his effects to such constant or occasional

inspection or search as may ‘'seem advisable to

 them.ss " '

In‘arecentopinion-a court of appeals ruledthat the
fourth amendment exclusionary rule does not apply
to parole revocation hearings; consequently, parole
can be revoked on the basis of evidence that a
parolee had been carrying a pisto! 6btained from him
as a result of an illegal search by policemen. The

. court stated: “A parcle revocation proceeding is not

an adversarial proceeding .... A parole revocation
proceedi_n'g is concerned not only with protecting
society,  but also, "and most- importantly, with
rehabilita@ing and restoring to useful lives those
placed in‘the custody of the Parole Board. To apply
.the exclusionary rule'to parole revocation proceed-
ings would tend to obstruct the parole system in ac-
complishing its remedial purposes.’”37 -
According to one appellate court, “a parolée is
said to be entitled to:some quéntum of fourth arrifend-

-ment protection against ‘unreasonable searches and

seizures. ;.. However,  a search which wouid be

'unreasonable’ if an ordinary citizen were invbl.ved,
might be reasonable if directed against a parolee. It
would be unrealistic to ignore the fact that paroiees,
as a class, pose a greater threat of criminal activity
than do ordinary citizens.”3s -

) In view of the»Supreme C_Ourt’S'fecent decisions,39
|t seems likely that more courts will'allow evidence in
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parole revocation hearings that might not be allowed

in ordinary trials. . .
In Jennings v. State40 the defendant, an admitted

‘narcotics addict convicted of robbery, was granted

probation by the trial judge. Among the conditions of
probation was the condition that.the deferfdant‘ obey
all taws and not use or possess any narcotics or.dan-
gerous drugs unless prescribed. The probationer
again came before the judge, this time on drug-‘re-
lated charges. The trial judge revoked his prgbatuop
and the defendant appealed, urging that the imposi-
tion of an unreasonable condition followed by' a
revocation for a predictable failure to comply with
such'a condition was cruel and unusual punishment,
Rejecting the appellant’s contentions, the Suprqme
Court of Nevada stated: “The condition of probation
which the appellant contends to be cruel a}nd
unusual punishment is nothing more than a require-
ment that he obey the laws of this State e Rqulr-
ing a convicted felon as a condition of his probation
to obey the existing law is not cruel and unusual
punishment proscribed by the United S‘ga;es Cop-
stitution and the Constitution of Nevada" {cites omit--
ted]. Balancing the interest of the state and the ap-
pellant, the court held that the totality of circum-
stances required that probation be revoked,
in Mansell v. Turner4! a concurring judge argged
that there shouid be a relation between the condition
{banishment) and the parolee's rehabilitatign or
society's protection. The majority, however, rej.,ectecl‘ ‘
such a “bold view,” since a prisoner not wishing to
comply with a condition need only reject parole.
This bold view was adopted recently in a case rest-
ing perhaps on its unusual facts. A parolee had acted

as “informer” for the police and had “associa.ted .with ‘. ‘
persons engaged in criminal activity,” both in viola- B
tion of his parole. The Seventh Circuit Court of Ap- *

peals reversed the parole board’s order to revoke
parole, The court reasoned that “breach of parole
conditions is & necessary but not sufficient grounds
for revocation, for the board is required to determine
whether the violator is still a good parole risk, and he
may bring extenuating factors to the board's atten-

tion.” Such extenuating factors were found to exist in

that police officers had repeatedly toid pgtitioper that
acting as an informer was not a parole v.lolatlon and
that everything had been cieared with his parole of-

ficer. The appeals court held that Congress did not "
intend parole revocation for offenses induced by the ‘

government.42

In Berrigan v. Sigler 43 Fathers Daniel and Philip -

Berrigan sought application of the fur‘_ide}mentgl
rights doctrine -and of the reasonable relatuonshlp
test in their challenge to a condition of parole forbid-
. ding them to travel to North Vietnam. The right to
“travel, while part of a scheme of ‘Iib’erty,‘ is not, in the
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court's view, a fundamehtal first amendment right.

The court accepted the reasonable relationship test
but found that the travel restriction was reason.:bly
related to the ability of parole personnel to cor.:rol
and supervise parolees. A general ban )‘_gr all
parolees was considered acceptable befoause‘ofﬁt'he
time and expense involved in examining eact in-
dividual case. ; .
Presentiy the majority of courts do not require nat

“conditions of parole or probation relate to ¢ m-

munity protection or the rehabilitation of the offe! der
or even that they be reasonable, Therefore, un 3ss
they are clearly violative of fundameqta! ri¢ s,
challenged conditions will ordinarily st:nd.
However, the theoretical bases upon which paole
and’ probation conditions are built have receatly
been eroded.44 With the recognition that due proczss
has a place in the parole process, the day is not far
away when courts will either choose or be fgr_ced to
apply a standard of reasonableness to conditions of
parole. ~ '
Proposed bills45 in the House and Senate provide
that the conditions of federal parole be reasonably
related to the prisoner’s previous criminal conduct
and present situation, that liberty be depriyed on.iy
where ‘‘necessary for the protection of publl‘c
welfare,” and that-the conditions be sufficiently
specific to serve as a guide to supervision and con-
duct.

i!
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- Parole Revocation

~ Until recently courts have maintained a hands-off
attitude toward parole and probation revocation pro-
ceedings. However, two recent Supreme Court deci-
sions revolutionized this approach by bringing
limited due process protections to these proceed-
ings.46

The repudiation of due process rights at parole
revocation proceedings had been justified under a
right-privilege distinction which assumed that proba-
tion and-parole are acts of grace whereby the state
bestows a privilege, not a right which is subject to
due process protections.4?

Before Morrissey v. Brewert® extended due pro-
cess to parole revocation proceedings, there were a
host of Supreme Court decisions requiring four-
teenth amendment due process protections in a
variety of civil proceedings and there was Mempa'v.
Rhay % which applied due process to a combined
probation revocation and deferred sentencing.

1 These protections were héld applicable to prejudg-

- ment garnishments,50 termination of welfare pay-

z& ments,5! and divorce proceedings.52 With the demise

of the theoretical bases upon which due process
rights had originally been denied, together with the
application of due process to civil proceedingsand a

recognition that due process is not limited to vested

property interests alone, the extension of procedural

i ty.53

¥

regularity to post-conviction proceedings . was vir-

tually undeniable. The final step was to provide the

4
l - protection afforded general property interest to one

Whose interest is in maintaining his conditional liber-

This transition came in Morrissey v. Brewer 54 in

‘ which the Supreme Court announced minimal due

//process protections for defendants in revocation
proceedings. The decision employs a balancing-of-
- Interest test to determine what procedural protec-
t.ons should be given an accused parole violator
without imposing undue administrative burdens on

: e governmental body granting the hearing on the
@ cccusations. : .

Petitioner MorriSSéy had served one year on a

H cnarge of drawing false checks and had been

Faroled. Seven months later, authorities arrested and

L jniled petitioner for parocle violatiotis, The lowa
ﬁ “Farole board revoked his parole on the basis of the

Farole officer’s writteij: report. The petitioner alleged
that he received no hearing prior to the reyocation.

. The issue raised in the case was whether the due

;. Process clause “requirés that a State afford an in-

7 dividual some opportunity to be heard prior'to revok-

-~ ing his parole."ss

£

- Discussing the ‘fole of parole in the penological

~ System, the Court noted that parole had become an

~“integral part" of the sy‘s’»"[’e,m,. The Court rejected the

¥

,\l
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idea that constitutional rights turn on whether the
government benefit involved is either a right or a
privilege. Although it determined that parole revoca-
tion is not a part of the criminal prosecution and
therefore a state need not provide the full panoply of
rights due a criminal defendant, the Court did hold
that termination of a parolee’s conditioned liberty
results in a “grievous loss" and falls under the pro-
tection of the due process clause. Chief Justice
Burger, writing for the majority, stated that the
revocation process must be orderly even though it
might be considered informal when compared with a
criminal prosecution.

The Morrissey opinion perceives two critical
stages in the revocation process which require some
procedural guarantees. The first stage is the arrest
and preliminary hearing (hereafter referred to as a
“preliminary”) to determine whether probable cause
exists to believe that there is a parole violation. The
second stage is the final revocation proceedings.
The preliminary does not have to be conducted by a
judicial official, but it must be conducted by some-
one other than a parole officer who is personally in-
volved with the parolee. Excluding the personally in-
volved. parole officer serves the dual purpose of
avoiding both the potential prejudice and the con-
flicts of interest which might arise. Because there
might be a significant time lapse between arrest and
a final revocation decision and because the parolee
may be arrested at a place distant from a state institu-
tion, due process requires the preliminary be con-
ducted as soon after arrest as possible, while evi-
dence and sources are readily available.

Certain procedural protections are afforded the
parolee at the preliminary hearing stage. The parolee
must receive notice of the hearing and the reasons
for it. The notice must allege acts which constitute
parole violations. At the preliminary, the parolee
must have the opportunity to appear and speak in his
defense; “he may bring letters, documents, or in-
dividuals who can give relevant information to the
hearing officer."”s6 The parolee may also request that
persons who have provided information which sup-
ports the revocation action be questioned in his pres-
ence. This request should be granted unless the
hearing officer determines that it would endanger the -
witness to have his identity exposed. The hearing of-
ficer has the duty to make a summary of the docu-
ments and resporises which emerge at the prelimi-
nary. Based on the summary, the officer should
determine whether there is probable cause to send

" the parolee before the Parole Board for a final

revocation decision. Although the findings need not
be formal, the officer must “state the reasons for his
determination and indicate the evidence he relied
on.”s7 :
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If the parolee desires a final revocation hearing,
the Court requires many of the same procedural pro-
Jlections at this hearing as are required at the
preliminary stage. The revocation hearing, the sec-
ond critical stage, during which contested facts are
considered, results in a revocation determination.
The parolee must be provided an opportunity to dem-
onstrate, if he can, that he has not violated parole
conditions, cr, if he has violated his parole, that
mitigating circumstances exist which suggest that
the violation does not warrant revocation.

Noting that each state must write its own code of
procedure, the Court set forth the minimum require-
ments of due process to be afforded the parolee: "(a)
a written notice of the claimed violations of parole;
{b) disclosure to the parolee of the evidence against
him; (c) epportunity to be heard in person and to pre-
sent witnesses and documentary evidence; (d) the
right to confront and cross-examine adverse wit-
nesses (unless the hearing officer specifically finds
good cause for not allowing confrontation); (e) a
‘neutral and detached' hearing body such as a tradi-
tional parole board, the members of which need not

be judicial officers or lawyers; and (f) a written state-
ment by the fact-finders as to the evidence relied on
and the reasons for revoking parole.”’s8

In setting forth the minimum procedural require-
ments for the revocation process, the Supreme Court
cautioned that it had no intention of equating the pro-
ceeding with a criminal prosecution, The Court
viewed the revocation process as “a narrow inquiry"
and stated that “the process should be flexible
enough to consider evidence including letters,
affidavits, and other materials that would not be ad-
missible in an adversary criminal trial."59

The procedure to be followed at the Morrissey
preliminary is apparently clear enough that it does
not require argument. No case has been found in
which there is a dispute over whether proper pro-
cedures have been followed. What is disputed is the

necessity in all instances of revocation of an inde-
pendent preliminary proceeding. Put differently, the
question raised by subsequent interpretations is
whether Morrissey mandates a preliminary proceed-
ing.

In Richardson v. New York State Board of Parolet0
the New York Supreme Court, interpreting Morrissey,
held that a subsequent final revocation in accord
with due process obviates the need for a preliminary,
while the dissent argued that the preliminary was
basic o the Morrissey decision. A New York parolee
was arrested by his parole officer for violating the

terms of his parole. He was sent to a state prison .

where a revocation hearing was to be held. Prior to
the revocation-hearing the parolee petitioned the
New York Special Term Court, urging that he was

due a-preliminary hearing before final revocaticn,
While the action was still pending and prior to a
preliminary, the parole board revoked the petitione:'s
parple. Special Term vacated the revocation ard
directed the respondent parole board to hold a
preliminary hearing.61

On appeal the New York Supreme Court revers: 4

the Special Term order and dismissed the complai. .,
The majority fourid that "the revocation hearing s
not made conditional on the preliminary hearing; a.
obviously unless the revocation hearing resultedir a
determination that the violation which it was reasc -
able to believe had been committed had, infact, be- n
committed, there would be no grounds for revoc -
tion." It added: "It would follow that where there h. 5
been a revocation hearing at which it has been four d
in accord with due process that there has been-a vio-
lation, a subsequent preliminary hearing is pureyy
supererogatory, and its absence under these circum-
stances violates no right of the parolee. And this is
precisely what the Supreme Court decided in Mor-
rissey."'62

The majority stated that they were not holding that
the Morrissey preliminary may be dispensed with or
evaded, but that “it may be, however, obviated if the
Board proceeds immediately upon a final revocation
hearing, as Morrissey provides that only where there
is a time lag is a preliminary hearing an element of
due process.''s3 '

It is quite apparent then that courts will divide on
the question of whether preliminaries are necessary,
in some jurisdictions afull revocation hearing will be
said to cure any defects in the preliminary hearing.
More convincing arguments can be made when the
acts constituting the violation are criminal acts. The
purposfe}s of the Morrissey preliminary can be
satisfied during the criminal procedures which at-
tach to the new crime provided those procedures are
promptly undertaken. '

In In re La Croix4 the state argued that the propa-
- ble cause to charge with a crime satisfies the prol-a-

ble cause requirerent under Morrissey. The court
rejected the argument and held that the prelimin:ry
is a basic requirement which can not be elimina 2d
even by conviction of another crime. ) :
Shortly after the decision in La Croix a sister c¢ irt

~ made the following statement: “When a parolee is ar-

rested and prosecuted on criminal charges, the cr-m-
inal prosecution itself is adequate protection agai st
the evils and dangers Morrissey was designed to
protect against. An indictment or a preliminary in
criminal prosecutions meets all the requirements of
Morrissey. if the preliminary is waived and e
parolee pleads guilty or is found guilty after trial,
conviction of crime by a court under stringent, stan-
~ dards of proof, stricter procedural requirements, and

L
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the antiseptic atmosphere of the court room afford
the .pa‘\rolee far more protection than [does] the
preliminary pronounced in Morrissey. If the parolee
vas copvicted of a crime forming the basis of the
revocation proceedings, there was obviously proba-
hle cause to hold him for a parole violation.""ss

q
o

2

i One additional California court also retreated
e somgwhat from the Morrissey criteria of two separate
hearings for an accused violator, The court in'In re

Law88 held that a preliminary prior to trial for an
alleged felony satisfies the due process requirement
of a"preliminary pre-revocation proceeding, if the
Morrissey precepts have been followed and- if the
: paro‘lee has had fair notice of the dual purpose of the
. hearing. Thus, the parolee was denied an oppor-

the preliminary prior to the felony trial was in error or

% had the right to conduct a separate preliminary to es-
i tablish probable cause, the decision to grant such a
hearing is at the Authority's discretion.

There are dicta in Law which discuss, also, the

pos.sit{ility of treating a misdemeanor trial as a
i preliminary revocation proceeding. The court recog-*

nized two difficulties with this substitution: (1) the

dellay30f the trial following arraignment, which might
i fail to conform to the Morrissey requirement for a
prompt hearing, and (2) the generally inaccessible

trial transcript which would deny an important record

& of the court's findings to both the parolee and the

Authority. Therefore, a misdemeanor trial, it was
s If[\-eld, could ‘'serve a dual purpose only following
§ DPropernoticeor. .. agreement between the parolee
and [the] Authority...in appropriate cases {which

{4 were] sufficiently inclusive of the probable cause
‘) h2aring procedures mandated by Morrissey.”s7

Though subsequent criminal procedures would

1 ciearly serve the purpose of the Morrissey prelimi-

> nary, this does not answer whether the Supreme

,' Court meant to add to the burden ‘of the criminal
courts. k

‘ Morrissey does not say whether the parolee has a
fight to the assistance of counsel at the prelin'finary.
However, the New York Court of Appeals reversed a
lower court decision which had held that there is a
conditional right to counsel at the preliminary.6s A

dissenting‘judge felt that an unconditional right to

tunity to contend, in a local forum, that the findings of -

4 that f_urther evidence had arisen since that first pro- -
4 ceeding. Although the Adult Authority (parole board)
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counsel would insure that the procedural gua?antees
of Morrissey are exercised in an effective fnanner.
While such a holding would be salutary, it is ex-
’tremely unlikely in view of Gagnon v. Scarpellise
which does not require counsel at every revocation
hearing.
qu does Morrissey address the standards for the
ad‘rplssibility of evidence at the preliminary. But it is
logical to assume that rules for the preliminary would
be no stricter than those for the revocation hearing
and thus that the use of unsworn testimony would be
allowed.70 |
Two additional questions are whether an accused
parole yiolator is entitled to freedom pending a final
determination and whether he is entitled to credit for
pre-determination jail time. Justice Douglas, in his
partial dissent in Morrissey, addresses the first ques-
‘th|:'| by stating, “If a violation of a condition of parole
Is involved, rather than the commission of a new
offense, there should not be an arrest of the parolee
and return to a local jail."71 The Western District ot
New .York% has found no constitutional right to bail
F?l’ltdflng ;d)arole revocation,”2 while the Eastern Dis-
rict found no ity ei iddi i
ot X authority either forbidding or denying
North Carolina v. Pearcers requires that time
already served be credited against a sentence upon
a new conviction for the same offense. It seems logi-
cal, therefore, to require credit against the sentence
for pre-revocation jail time.7s
.The question of whether the right to counsel ap-
plies to parole revocation hearings was reserved by
the Court in Moarrissey and answered, albeit un-
satisfactorily, in Gagnon v. Scarpelli’s The answer - -
was that counsel is required when the circumstances’
are such that the outcome might depend on the use
of skills which the parolee is unlikely to pbssess‘ In
other circumstances—for example, if there has been
an admission of a violation or of guilt—no counsel
need be appointed. The parole authority must decide-
whether counsel is to be appointed on a case-by- -
case basis reminiscent of Betts v. Brady.77
‘ Th_e Supreme Court has found no all-ehcompass—
ing'right to courisel in parole revocation hearings. It
has even reversed and remanded for reconsidera-
t|on,'in light of Gagnon, a decision giving indigents
tr}e right to counsel when a right to retain counsel is
given.78 B
But if the Gourt is truly serious about requiring
counsel in some instances, the instances suggested
are ones which might not normally be recognized
un.til the revocation hearing. For parole boards con-
scientiously trying to apply these standards, time and
money might be saved by providing counsel in all
gase7sg. The failure to do so is certain to lead to litiga-
ion, ’
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SUBJECT INDEX
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A "
ABSTINENCE:

as condition of parole, 91
ABUSE

by inmate-guards, 54-55

by supervisory personnel, 54
“ABUSE OF DISCRETION," 90-91
ACCESS

alternatives to, 9

restrictions on, 11

time limit on, 10-11

to Bible, 17

to counsel, 6, 20-21

to courts, 5-7, 10, 11, 20-21

and inmate assistance, 9

to Inmates, 29-30

to faw library, 8-10

to legal materials, 9, 10, 11

to mail, 6-7, 28

to media, 21

to priests, 156-16

to-prison facilities, 29

to publications, 27-31

In solitary, 28

ACCIDENTS

responsibility for, 54
ADJUSTMENT COMMITTEE

prison employees on, 43
ADMINISTRATIVE APPEAL

in classification cases, 76
ADMINISTRATIVE REMEDIES

exhaustion of, 66-67
ADMINISTRATIVE REVIEW

in transfer cases, 80-81
ADMINISTRATIVE SEARCHES

of employees, 51

of visitors, 51

ADMINISTRATIVE SEGREGATION

due process required, 75
for grooming violations, 39
for protection, 47, 76
in emergencies, 46-47
non-emergency, 47
non-punitive, 41
of new prisoners, 47
punitive, 41
ADMINISTRATIVE TRANSFER
of juveniles, 81-82
ADMINISTRATOR, PRISON
and interference with mall, 6
burden of proofon, 9
claims- agalnst, 21
court deference to, 2
discretion of, 2
liability of, 65-67
monetary damages against, 65
‘negligence by, 66
“respondeat superior,” 66
responsibility for assault, 67
responsibility o, 2
“AFRO" HAIRCUTS
prohibition of, 39

AGENT
for attorney, 11
ALABAMA PRISONERS
rehabilitation of, 70
ALCOHOL
abstinence from
as condition of parole, 91
ARBITERS
for grievance resolution, 35
ARKANSAS DEPARTMENT OF CORREC-
TIONS
rehabilitation in, 71
ARKANSAS PRISON SYSTEM
facliities in, 57
ASSAULT
administrative responsibllity for, 67
by fellow inmates, 55, 67
by guards, 66, 67
freedom from, 53
homosexual, 28
in emergencies, 66
on guard
punishment for, 46
Parker-Edmondson case, 55
reasonable, 66
segregation of victims, 47
ASSISTANCE, INMATE, See Inmate Assis-
tance
ATLANTA PENITENTIARY
and Church of the New Song, 16
ATTIRE, 37-39
religious medallions, 39
ATTORNEY
agent of, 11
communications with, 11
correspondence with, 20
“of record,” 11
visitation, 11
ATTORNEY GENERAL
decision to prosecute, 54
AVERSIVE STIMULI, 62
as punishment, 42

B
BAIL
pending parole revocation hearing, 97
BALANCING, 20, 30, 35, 76, 86, 85
inmate rights, 2
and institutional goals, 2
and need for order and security, 11
and need to exclude contraband, 8
BAN
on obscene materials, 28
on psychosurgery, 71
BEATINGS
as cruel and unusual punishment, 66
“BEHAVIOR MCDIFICATION," 42
assaults on, 71
BERRIGAN, FATHER DANIEL, 94
BERRIGAN, FATHER PHILIP, 94
BIBLE
access to, 17

st o wni b man - vk it

“BIG WHEEL" THEORY, 28-30
BILL OF RIGHTS

right to regulate one's appearance, 2.
BILLY, THE

use of, 54

BISHOP OF TELLUS. See Theriault, Ha. W

BLACK MUSLIMS, 16
diets for, 17
BOOKS
access to, 9, 27-31
onlaw
confiscation of, 10
restrictions on, 9, 28-29
“BOX," THE
confinement in, 46
BOYS TRAINING SCHOOL, 71
and rehabilitation, 70
BUREAU OF PRISONS
on prisoner complaints, 34
Project START, 71
regulation of mail, 6
“BUS THERAPY," 79
BUTZNER. See Justice Butzner

C
CALIFORNIA
right of parolees, 92, 93
CALIFORNIA ADULT AUTHORITY
preliminary hearings, 97
CALIFORNIA COURT
and!parole revocation preliminaries, 97
and visitation case, 24
CALIFORNIA PRISONS
privileges of newsmen, 30
regulations challenged, 5
visiting procedures, 30
CATHOLIC INMATES
access to priests, 15
attendance at Mass, 17
CENSORSHIP
of inmate mail, 7, 22
of inmate-attorney mail, 7, 20, 21
- of prison newspaper, 31
of reading material, 29
religious, 16
CHAPELS, 15
compulsory attendance at, 16
CHAPLAINS, 15
necessity for providing, 16-17
paying with state money, 15
reports to parole boards, 15
CHEMICALS
for control, 41-42
CHURCH ATTENDANCE
as condition of parole, 91
CHURCH OF THE NEW SONG, 18, 21, 39
CHURCHES
financing with state money, 15
CiVIL RIGHTS, 55
action, 9, 10
on mail rights, 22
" oh right to counsel, 11

=

violation of, 9
CIVIL RIGHTS ACT, 34, 50
CLASSIFICATION, 73-77
in criminal ¢onduct cases, 76
non-punitive, 41
of pre-trial detainees, 77
punitive, 41
security, 76
temporary, 76
CLASSIFICATION COMMITTEES, 74
and job assignments, 77
arbitrary and capricious actions, 76
CLASSIFICATION HEARINGS, 75
CLEAR AND PRESENT DANGER
and mail censorship, 7
CLINICAL PROGRAMS
of law schools, 9, 11
CLOTHES
and religious beliefs, 17
COLORADO PRISONS
care of mental patients, 63
parole cases, 89
COMITY

between tederal and state institutions,

82
COMMUNICATIONS
punishment for, 11
with a minor, 22
with attorney, 11
COMMUNITY RELATIONS SERVICE
of Department of Justice, 35
COMMUNITY STANDARDS
for judging obscenity, 28
COMPULSORY CHAPEL, 16
at military academies, 16
CONFESSIONS i
at disciplinary hearings, 51
at parole revocation hearings, 51
without counsel present, 43
CONFIDENTIALITY
in inmate-attorney mail, 8
CONFINEMENT
temporary, 76 .,
CONFRONTATION "
at parole revocation hearings, 95
CONJUGAL VISITS, 24
CONNECTICUT COURT
on correspondence. with friends, 22
CONSCIENTIOUS OBJECTIONS
to prison work, 77
1JONSTITUTIONAL RIGHTS
curtailment of, 20
CONTRABAND, 30-31
as abuse of access, 7-8
inspection for, 6, 7, 11, 20, 51
need to-exclude, 8
{JONVICTS
association with, 92, 93
1ORPORAL PUNISHMENT
for juveniles, 42
(CORRESPONDENCE. See Mail, Inmates’
of convicted inmates, 22-23
of inmates in isolation, 22-23
of inmates on death row, 22-23
of pre-trial detaineés, 21-22
religious, 21
with family and friends, 21-22

with Inmates, 22
with media, 21
CORRESPONDENCE LISTS, 22
COUNSEL
access to, &
at classification hearings, 75
at disciplinary hearings, 51
at parole revocation hearings, 89, 97
at transfer hearings, 80-81
for indigents, 97
religious, 15-16
COUNSEL SUBSTITUTE
at classification hearings, 75
at transfer hearings, 80-81
COUNTY JAILS
and legal materials, 10
safety in, 54
COURTS
access to, 5-7
CRIMINAL RECORD

considered at parole hearings, 90-91,

96-97
CROSS-EXAMINATION
at classlfication hearings, 75
at parole hearings, 89, 90
at transfer hearings, 80-81

CRUEL AND UNUSUAL PUNISHMENT,

41-42, 46, 66
and lack of medical care, 61
and Jack of rehabilitative programs, 70
and visitation regulations, 23, 24
at Massachusetts Correctional Institu-
tion Treatment Center, 58
at Mississippi State Penitentiary, 59
charged by Alabama inmates, 70
in Arkansas prisons, 57
in transfer cases, 80
work farms, 59

D
DEATH ROW
correspondence on, 22-23
DEFERENCE TO PRISON OFFICIALS
by courts, 2
DEPARTMENT OF JUSTICE
Community Relations Service, 35
DETAINEE, See Pre-Trial Detainee
DETAINERS, 85-87
purpose of, 87
DIETS
for medical care, 62 .
of Black Muslims, 17 '
of Jewish inmates, 17
of religious groups, 17
DISCIPLINARY BOARD
prison employees on, 43
DISCIPLINARY HEARINGS
confessions at, 51
defense at, 51
evidence at, 42-43
right to counsel at, 43
rights at, 2
witnesses at, 42-43
DISCIPLINE, 22
and destruction of Jegal materials, 10
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and restriction of communications, 22
for refusing to work, 77
maintenance of, 10, 28
need for, 23
of juveniles, 54
of pre-trial detainees, 77
transfers as, 81-82
DISTRICT COURT FOR THE DISTRICT OF
MARYLAND
on correspondence with pre-trial de-
tainees, 22
DISTRICT COURT OF THE SOUTHERN
DISTRICT OF TEXAS
on freedom of spaech, 18
on reading materials, 29
DOCTORS
ditference of opinions, 62
incorrect diagnoses, 62
DOUGLAS. See Justice: Douglas
DRUG THERAPY, 42
drug maintenance programs, 59
drug release programs, 59
DRUGS
abstinence from
as condition of parole, 91
for controlling behavior, 42, 62, 71
in military, 51
tranquilizers
for use on juveniles, 42
unwanted, 62
vomit-inducing, 42, 71
DUE PROCESS, 66
and grooming regulations, 39
before punishment, 41
implications of, 2
in access to courts cases, 6
in censorship cases, 5-6
in classification cases, 74, 75, 76
i detainer cases, 87
in disciplinary hearings, 42-43
in inmate assistance cassgs, 9
in juvenile transfer cases, 81-82
in medical care cases, 62
in parole release hearings, 89, 90, 91
in parole revocation hearings, 87, 94, 95,
96
in regulating visitation, 23
in restricting reading material, 27, 29
In solitary confinement cases, 55
in transfer cases, 71, 79-80, 81, 82
in transfer of mental patients, 63
E
ECLATARIANITY
acknowledged as rellglon 16
EDMONDSON
in assault case, 55
EIGHTH AMENDMENT, 41, 59 -
and transfer cases, 80
and visitation regulations, 23
on cruel and unusual punishment, 41
EMERGENCY
lock-up, 67
situations; 46-47
EMPLOYMENT
of parolees, 93 .
EQUAL PROTECTION, 23, 27

wesipaTe <<
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and hair length, 39

in classification cases, 74
EVIDENCE
, at classification hearings, 75

at disciplinary hearings, 2, 42-43

at parole revocation hearings, 95

at preliminary hearings, 97
EVOLVING STANDARDS OF DECENCY

and conjugal visitation, 24
EXCLUSIONARY RULE

not applicable to parole ‘revocation

hearings, 93 .

EXHAUSTION, POLICY OF, 34, 66-67

in classification cases, 76
EXTRADITION

waiving, 85

F -
FACILITIES, 57-59

access to, 29

adequacy. of, 11

at the "Tombs,” 58

factor in cruel and unusual punishment,
58

for attorney-client interviews, 11

for juveniles, 58

for mentally incompetent, 58

for pre-trial detainees, 58-59

for unconvicted persons, 58

religious, 16-17

FAMILY
visitation, 23

FEDERAL MARSHAL L
charged with neglect, 67 "

FEDERAL REPORTER (‘”‘COND), 10

FEDERAL SUPPLEMENT, 10

FEDERAL TORT CLAIM ACT
contractors excepted, 67
on monetary damages, 65

. FEDERAL YOUTH CORRECTIONS ACT
on rehabilitation, 70-71

FIFTH AMENDMENT, 49
due process clause, 6
prohibition against self-incrimination, 51

FIRE HAZARDS )
and prison safety, 54°.

FIRST AMENDMENT, 22, 23, 28, 38, 92
access to reading malerial, 28
establishment clause, 15
free exercise clause, 16
freedom of press, 29-30
freedom. of religion, 15-17, 21
freedom of speech, 5, 19,30
right of access to mail, 8-7
right of correspondents, 21
right to associate, 35 = *
right to communicate, 21-22
right to petition, 6, 7
right to receive information, 27
right to regulate personal appearance,

38
right to religious counsel, 15-16
right to take-group action, 85
rights not absolute, 28

FLUOROSCOPING, USE OF
for mall inspection, 7

FOURTEENTH AMENDMENT, 23; 27,29

Sty e, S,

and-access to reading material, 28
and classification cases, 74
and punishment; 41
and transtfers, 79,80
and visitation regulatlons, 23
due process clause. 5,9
right’of free speech, 30
right to regulate personal appearance
38.
FOURTH AMENDMENT‘ 51
and parole revocatlon hearings, 93
and: unreasonabIe search and selzure,
49
warrant clause, 65 e
FREE SPEECH
right of, 19-20
FREEDOM
of expressicn
for probationers, 92
of religion, 17, 21, 80
restrictions on, 17
of speech, 12
curtaiiment of, 20
for parolees, 92
of the press, 28-30
to regulate personal appearance, 38
“FUNDAMENTAL RIGHT" APPROACH
by courts, 21
FURLOUGHS, 70

G :
GAS, USE.-OF

for control, 41
“"GOOD TIME”

credit, 74

loss of, 75

permitted to vary with type of work; 77
GOVERNMENTAL INTEREST

in mall censorship; 6
GRIEVANCE COMMISSION, 34
GRIEVANCE MECHANISMS

impartial arbiters, 35

inmate councils, 35

ombudsmen, 34

prison newspapers, 35

professional mediators, 35. .
GRIEVANCE PROCEDURES, 33-35
GRIEVANCE RESOLUTION 33-35
GRIEVANGES

right to petmon for redress of, 6, 7
GROOMING, 37-39

as religious freedom, 39

regulations for pre-trial detarnees 38- 39
GUARDS

abuse by, 54, 66

theft by, 66

H
HABEAS CORPUS ACTIONS
right to aid in, 8
HAIR
“Afro" haircuts, 39
length of, 38 B
styles and religious beliefs, 17, 39
HALFWAY HOUSE B
search of residents, 50

".“and facilities cases, 58

““HANDS-OFF” DOCTRINE, 20

and classification cases, 73
and corrections offlcraIs 2 )
and correspondencé ‘with courfs &
and equal protection, 23

and parole’ decisions, 89
and parole revocation hearings, 95
and prison adminijstration, 12"
and racial discrimination, 23
and transters, 79, 81, 82
reasons for, 2
HARD LABOR
permissible, 54
HAWAIlI COURT
on searches, 50
HEALTH
excuse from hard labor, 54
HEATING SYSTEM
factor in cruel and unusual punishmen:,
58
HOLMAN MAXIMUM SECURITY UNIT
rehabilitation programs, 70 .
HOME EVENING PROGRAM s
of Mormons, 17 3
HOMOSEXUAL ASSAULT
and obscene materlals. 28
HOMOSEXUALITY"
Parker-Edmondson case, 55
punishment for, 42 .
HOUSE OF REPRESENTATIVES 94 -
HOUSING
of inmates, 80

’ .. I
"IDENTIFICATION

need for, 38
ILLITERATE INMATES
right to communicate, 30
INDIAN PRISONER
hair reguiations, 38
INDIANA LAW JOURNAL, 35
INDIGENTS
right to counsel, 97
INDIVIDUALIZED , CARE 'AND TREAT-
MENT, 58
INFLAMMABLE MATERIALS
confiscation of 10
INFORMERS -
parolees as, 94 7
protection of, 43,75
INMATE ASSISTANCE, 8 9
altefnatives to, 8-9 k
and access to courts; 9
monetary consideration for, 11
punishment for;, 11
regulation of, 9
right to, 8-
INMATE COUNCILS
for. grievance resolution, 35
INMATE-GUARDS
abuse by, 54-55
INMATES , ,
preparation of legal cases, 8-9
presence at mail inspection, 8
INSPECTION OF MAIL
for contraband, 6-7

from a court, 7
from attorney, 20
IMSTITUTIONAL GOALS
court:deference to, 2
INTERROGATIONS, 51
INTERSTATE . AGREEMENT ON DE-
TAINERS, 85
INTERSTATE CORRECTIONS COMPACT
on inmate custody, 87
INTERVIEWS
monitoring of, 30-31
prohibition of, .30
with inmates, 28-30
INVOLUNTARY SERVITUDE
not same as work, 76
of pre-trial detainees, 71
iOWA PAROLE BOARD, 95
HOWA STATE PRISON
and the Church of the New Song, 16
ISOLATION
accessto counsel in, 20
access to publications while in, 28
at Matteawan State Hospital, 62
correspondence while in, 22-23
exercise of religion in, 17
for juveniles, 58
for refusing to work, 77
not cruel and unusual punishment, 42
of transferees, 82
*punitive, 45-47

J

JEWISH INMATES
diets of, 17

JOB TRANSFERS, 77

|~ JUSTICE BURGER

on parole revocation hearings, 95

on priscner complaints, 33
JUSTICE BUTZNER

on ‘medical care, 62
JUSTICE DOUGLAS

dissenting in-Morrissey v. Brewer, 97
JUSTICE POWELL

on Procunier v. Martinez, 20
JUSTICE REHNQUIST

dissenting in Cruz v. Beto, 15
JUSTICE TUTTLE

dissenting in Scarpa case, 91
JUSTICE WHITE '

on correspondence with lnmates 21
<UVENILES

compulsory chapel for, 16

facilities for, 58

isolation of, 58

punishment of, 54

rehabilitation of, 16

right to treatment, 69-70

sentencing as adults, 70-71
_ transfer of, 81-82

from reformatory to prison, 81-82
interstate, 81-82
use of driigs on, 42

LABORUNIONS ~ 7"
in-prison, 35"

LAW ENFORCEMENT ASSISTANCE AD-
MINISTRATION
on ""behavior modification,” 71
LAW LIBRARY
access to, 9-10
LAW SCHOOL CLINICAL PROGRAMS, 11
as-alternative to court access, 9
LAW STUDENTS
bar against, 11
LAY ADVOCATE
at transfer hearings, 81

- LEGAL MATERIALS

currency of, 10
. destruction of, 10
. in county jails, 10

personal, 9-10

regulation of, 8-11

" LEGAL PARAPROFESSIONALS

bar against; 1-f~ .
LETTER, 180-DAY, 85-86
LIBRARY. See Prison Libraries and Law Li-
braries
LOCAL COMMUNITY
standards for judgmg obscenity, 28
LOUISIANA CASE"-
Parker-Edmondson, 55

M
MACE, 54
for control, 41
MAGAZINES
access to, 27-31
restrictions on, 28-29

\MAIL, INMATES'

censorship of, 1, 5-8, 20
court-directed mail, 5-7
incoming mail, 5
mail from a court, 7
outgoing mail, 5-6

control of
complete, 20
court-directed mail, 5-7

from attorney, 7

in isolation, 20

inspection of, 6-8, 20

. blanket, 6-7
by fluoroscoping, 7
for'contraband, 6
mail from a'court, 7
with metal detector, 7

interception of, 22 .

photocopying, 7, 22

reading of, 7

restrictions on, 19, 22

to attorneys, 7

. t6 media, 30

" to public officials, 7
MAILING LIST. See Correspondents Lists
MANHATTAN HOUSE . OF DETENTION
See The “Tombs" "
MARYLAND PRISONS ,
Grievance Commission, 34
grievance mechanisms, 34

MASSACHUSETTS  COMMISSIONER OF .

CORRECTIONS
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required to transfer prisoners, 80
MASSACHUSETTS CORRECTIONAL IN-
STITUTION TREATMENT CENTER
cruel and unusual punishment at, 58
MATTEAWAN STATE HOSPITAL
conditions at, 62
MEDALLIONS
as weapons, 39
wearing of, 39
MEDIA, 30
access to inmates, 29-30.
access to prison facilities, 29-30
alternatives to communlcatlons with, 30
MEDIATORS
for grievance resolution, 35
MEDICAL
challenge to transfers, 82-83
MEDICAL CARE, 61-63
at Mississippi State Penitentiary, 61
at Oklahoma State Penitentiary, 61
at the "'Tombs,” 61
MEDICAL SCREENING
for safety, 54
MEDICAL TREATMENT
transfer for, 82-83
MENTAL PATIENTS
in Colorado, 63
medical care of, 62-63
rehabilitation of, 70
right to treatment, 69-70
transfer of, 83
MENTALLY INCOMPETENT INMATES
facilities for, 58
METAL DETECTORS
for mail inspection, 7
MILITARY
drug abuse in, 51
MILITARY ACADEMIES
compulsory chapel at, 16
MISSISSIPPI STATE PENITENTIARY
cruel and unusual punishment at, 59
medical care at, 61
MISSOURI COURTS
“control of juvenile transfers, 82
on parole violation hearings, 87
MONETARY CONSIDERATION
for inmate assistance, 11
MONETARY DAMAGES
against administrators, 58, 65, 67
in classification cases, 76
MONITORING ™
of interviews, 20-31.
of visits, 24 S
MORMONS _ R
“home evening program,” 17

N
NAME TAGS
for guards, 54
NARCOTICS ADDICTS REHABILITATION
- ACT. T
NARCOQTICS ' TREATMENT - PROGRAMS,
50, 58 .
NATIONAL ENVIRONMENTAL PROTEC-
TION.-ACT
on building facilities, 59
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o i RECORDS, INMATES' on press, 29-30 SCREENING
) £ I , 21-22 R “ o 1 . ) . S ) N :
NEBRASKA COURT / 1‘ PAR::St s &7 ?:Jﬁ?:f:?gf.;%‘fsgf 1 and voided “corvictions;” 76 * on reading materials, 28-29 for emotional problems, 55
N v as on, X = ) 1 i v tal H = ine
Négxéﬁx lﬁ:ﬂi?ga/&ﬁ%iu 43 PAROLE, 89-97 groorming regulati?ssﬁl&sg néggcg;;emoved' e Fig\/l‘T//:\/IRSgg“on’ 2 g}ﬁf:r'r'ui‘; literature, 29
NEBRASKA STATUTE condltions of, 91-94 . im";ﬁ';‘gt‘;ry sewvitude, for confiscation of property, 66 for religious activities, 15 SEARCH
and grooming regulations, 39 4 'e]aTO?ab'e”ess of, 919 mentat health of, 61 for theft, 66 RHODE ISLAND JUVENILE INSTITUTION, \custodial, 50
NEGLIGENGE enial o M ! REGULATION 70 illegal
by supervisors, 66 on prejudicial grounds, 90-91 rehabilitation of, 71 of access to legal materials, 9-11 RIGHT ~in parole revocation hearings, 93-94

NEW YORK COURT
on interstate transfers, 79
parols gase, 90
NEW YORK COURT OF APPEALS
on right to counsel, 97
NEW YORK SPECIAL TERM COURT
vacated parole revocation, 96
NEW YORK STATUTE
on good time, 74
NEWSMEN
visiting privileges, 30
NEWSPAPERS
access to, 27-31
.. accumulations of, 28
restrictions on, 28-29
NEWSPAPERS, INMATE
censorship of, 31
regulation of, 31
termination of, 31
NEWSPAPERS, PRISON
for grievarice resolution, 35
NEWSPAPERS, SCHOOL
as guide in prison cases, 31
NIGHTSTICK
use of, 54
NINTH AMENDMENT

right to regulate personal appearance, °

38
NORTH CAROLINA PRISONS
and medical care for “safekeepers,’ 62
detainer case, 87
parole release fiearings, 90
- regulation on “Afro" haircuts, 39
NORTH VIETNAM
travel to
by parolees; 94
NOTICE o
of disciplinary hearings, 43

o
OBSCENITY
cause of homosexual assault, 28
in reading material, 28
in'mails, 19
OKLAHOMA STATE PEN!TENTIARY
medical care at, 61
OMBUDSMEN, 34
ORDER, INTERNAL
responsibility for, 2
OUTGOING MAIL
censorship of, 8
control of, 6
inspection for contraband, 6
OVERCROWDING
and safety, 54

P _
PARENS PATRIAE, 69-70

eligibility for, 74-75
inmate should be told reasons for denial
of, 89, 80
PAROLE BOARDS
arbitrary and capricious actions of, 90
discretion of, 89
reports from chaplains, 15
PAROLE HEARINGS
of transferees, 81, 82

' PAROLE OFFICERS

searches by, 91
PAROLE REVOCATION, 95-97
preliminaries to, 95-97

- PAROLE REVOCATION HEARING, 89

and right to speedy trial, 87
illegal searches allowed, 93
not criminal trial, 50
use of confessions at, 51
PAROLE VIOLATION
out-of-state, 87
warrant, 87
PAROLEES.
as informers, 94
confessions of, 51
constitutional rights restricted, 92
employment of, 93
rehabilitation of, 91
right to counsel, 97
right to travel restricted, 93, 94
search of, 50, 91, 93
PAY
in prison, 35
PENNSYLVANIA COURT
speedy trial case, 86
transfer of mental patients, 83
PERIODICALS, INMATE
articles in, 31
PERSONAL PF(OPERTY
‘deprivation of, 66
PHOTOCOPYING
of inmate mail, 7, 22
PHYSICAL DEPRIVATIONS" .
as cruel and unusual punishment, 46
POSSESSION
.of publications, 27
POWELL. See Justice Powell

"PRELIMINARY HEARINGS, 95-97

criminal trial as substitute for, 97
due process at, 95-96 -
evidence at, 97
misdemeanor trial as substltute for 97
" necessity for, 96 o
right to counsel at, 97
PREPARATION OF LEGAL CASES
by inmates, 8-9
PRESS
freedom’ of 29-30
PRE-TRIAL DETAINEES’
access to publications, 27
. classification of, 77

safety of, 54
search of, 65
segregation of, 77
transter of, 81
trial of, 86-87
work assignments, 77
PRIESTS
right to visit, 15-16
PRISON EMPLOYEES
on adjustment committees, 43
on disciplinary boards, 43
search of, 51
PRISON LIBRARIES
adequacy of, 9,10
currency of, 9
improvement of, 10
" inmate right'to, 9
PRISONER REHABILITATION ACT, 62
PROBABLE CAUSE
in parole revocation cases, 96

'PROBATION

revocation of, 94

- PROBATIONER

freedom restricted, 92
PROCEDURAL SAFEGUARDS. See Due
Process
PSYCHOLOGICAL DEPRIVATIONS
as cruel and unusual punishment, 46
PSYCHOSURGERY
banped by LEAA, 71
on mental patients, 62
PSYCHOTHERAPY, 42 -
PUBLIC DEFENDERS, 9
PUBLICATIONS
access to, 27-31
and fire preVentmn 28
by inmates .
roy;:ltles on, 31
censorship of, 29
militant, 28
obscenity in; 28
possession of, 27
sexual matters in, 28
PUNISHMENT, 41-43
cruel and. unusual 41-42
for commumc‘ ting, 11
for giving or receiving assistanice, 1
- for violating grooming regulataons
of juveniles, 54
transfers as, 80, 81
PUNITIVE ISOLATION, 45-47

Q
'QUESTIONNAIRES
" 1o correspondents, 22

R Ry

RACIAL. DISCRIMINATION
and grooming regulations, 39
charged, 23

R

e RS R AN

of correspondence, 19
of grooming and attire, 37-39 .
of hair length, 38
of legal materials, 9-11
of right to publish, 31
of visitation, 19
REHABILITATION, 16, 69-71
and compulsory chapels, 16
and curtailment of rights, 20
compulsory school attendance, 71
consfdered in parole hearing, 91, 84
effect, .of detainers-on, 87
equahty of, 70 | o
exclusions, 71
in transfer cases, 80
narcotics treatment, 50, 59
of juveniles, 16 :
of parolees, 91
of pre-trial detainees, 71
programs, 50-51
responsibility for, 2
right to, 69-71, 80
unwanted, 71
work release, 50
REHNQUIST. See Justice Rehnqmst
RELAYS
to transmit testimony, 75
RELIGION
and grooming regulations, 39
Black Musiims, 16
Church of the New Song, 16
definition of, 16
encouragement. of, 15
facilities for, 16-17
freedom of, 1517, 80
- forinmates in isolation; 17
“restrictions on, 17
Satanic religion, 17
RELIGIOUS
activities
compelling, 15
rewarding, 15
beliefs, 16-17
concerning clothes, 17
concerning hair, 17~
censorship, 16
correspondence, 21
counsel
access to, 15-16
diets, 17 )
materials, 17 -
medalllons, 39
meetmgs

(s CONtrol of, 16
“RESPONDEAT SUPERIOR
- "dnspute over, 66
RESTRICTIONS

on communications, 22 N
on inmates' mai} 22

RIOT; SITUATIONS

against self- lncnmlnatfo 743
not to be treated, 71
of access to mail, 6,7
of correspondents 21
of free speech, 5
of media, 29-30
to a particular job, 77
to be free from assault, 55
to be ignorant, 71
to be present at in
to call witnesses, 4357
to communicate, 19-23
to confront and cross-examlne 90
to counsel, 6, 11 ,
at classification hearings, 75
at disciplinary hearings, 43
at parole revocation hearings, 89, 97
parolees, 97
to decent facilities, 57
to determine personal appearance, 38
to inmate assistance; 8-9
to interview or to be’ 3nterv1ewed 29-30
to medical care, 61
to petition for redress of grievances; 6
to present’ evndence 43
to prison libraries, 9
to privacy, 11
to publish, 31
to rehabilitation, 70, 80
to religious counsel, 15-16
to remain at one prison; 79
to safety, 53
to speedy trial, 86
to travel
for-parolees, 93, 94
to treatment, 69-71
to unionize, 35 -
to work, 77

fon of mail, 8

and ‘property confisca

ROYALTIES

paid to inmates, 31

S

SAFEKEEPERS

medical care for, 62

SAFETY, 53:55

and administrative segregatlon 76
from supervisory: parsonnel!
in county jails, 54

in living conditions, 54

in working conditions, 54
. of pre-trial detairiees, 54

* SAFETY'AND ORDER.

- basis for restricting Iegal matenals 10
in restricting access to 'media, 30

SCHOOL ATTENDANGE

as rehabllltatnon 71
compulsory, 71

incident to arrest, 50

of inmates, 65-66

of parolees, 50

of pre-trial detainees, 65

...strip, 51

" 'unreasonable, 49

SEARCH AND SEIZURE, 49-51
freedom from, 65

SECURITY, 21, 23, 62
and:curtailment of rights, 20
and mail censbrship, 7, 8, 22
and regulation of publications, 28
and restriction of legal materials, 11, 28
“need for, 35

SEGREGATION

and access to legal materials, 9-10, 11
for safety, 55

of pre-trial detainess, 77

to avoid classification, 76

visitation in, 23

-~ SEIZURE

. of cigarettes, 50
of clothing, 50
SELF-INCRIMINATION
right against, 43, 51
SENATE 94

= "SEPARATION OF CHURCH AND STATE,

16
SEX :
banned:in reading material, 28
SEXUAL RELATIONS, EXTRA-MARITAL
abstinence from
as condition of parole, 91
SICKLE-CELL ANEMIA
tests for, 62
SIXTH AMENDMENT, 23
guarantee of aceess to courts, 7
right to counsel, 8, 7
SOLITARY CONFINEMENT .
access to publications in, 28
as cruel and unusual punishment, 46
as disciplinary measure, 45-46
disproportionate to offense, 46

" SOUL ON ICE

suppression of, 28
SOUTH CAROLINA PRISON
and unwanted surgery, 62
intrastate detainer case, 85-86
SOVEREIGN IMMUNITY
as defense, 67 ‘
START, 71

SUFFOLK COUNTY JAIL

facilities at; 58-59

“SUPREME COURT OF LOUISIANA

Parker-Edmondson case, 55

'~ SUPREME COURT OF NEVADA

on-parole revocation, 94
SUPREME COURT OF NEW JERSEY )
. ‘on parole board actions, 90 .
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SUPREME COURT OF NEW YORK
on preliminaries in parole revocation
cases, 96 .
SURGERY
unwanted, 62

T

TAPE RECORDERS
for monitgring interviews, 31
TEAR GAS
for control, 41
TEXAS COURT OF CRIMINAL APPEALS
on confessions, 51
THEFT
by guards 66
THERIAULT; HENRY W.
self-proclalmed Bishop of Tellus, 16
THIRTEENTH AMENDMENT
and work assignments, 77
TIME LIMITS
on access to law books, 10»11
TITLE 42 U.S.C. § 1983
on monetary damages, 65
TOMBS, THE
facilities at, 58
medical care at, 61
visitation at, 24
TORT CLAIM :
based on negligence, 67 i
TORT LAWS ('
on monetary damages, 655
TRANQUILIZERS, USE OF, 42_
TRANSFER HEARING, 80
TRANSFERS, 79-83
emergenacy, 82-83 4"
for medical reasons;
for mental reasons, 82-83
for religious reasons, 80
for safety, 55 :
interstate, 79, 80-81
intrastate, 79, 81
involuntary, 71
non-punitive, 41
of juventles, 81-82 - .
punitive, 41, 81
state- fedelal, 82
to maxtmum security, 81
TRAVEL
restricted for parolees, 93, 94

- TREATMENT, 69-71

- adequacy of, 70
definition. of, 70
unwanted, 71

TRUSTEE
assignment as, 76

TUBERCULOSIS = ' : o

as work excuse, 42

- TUTTLE. See Justice Tuttle

'

in Scarpa case, 91°
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