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INTRODUCTION

The purpose of this report is to describe and evaluate the Pre-Trial Re-
Teqse Progrqm and the bail bondsmen operating in Memphis and Shelby County.
This study is funded by the Law Enforcement Assistance Administration {LEAA)
through the Tennessee Law Enforcement Planning Agency and the Memphis-Shelby
County Metro Law Enforcement Planning Agency. Matching funds for the study

were_provided by Shelby County. The study was conducted by the Policy Research
Institute at Southwestern College with Professor Michael P. Kirby as the study

director. The report is divided into the following sections:

Chapter I is a synopsis of the findings and proposals of this report.
The reader who prefers only an overall view of this extensive report may
refer to this chapter.

Chapter II describes the bail process and defines terms used in the
report.

Chapter III is devoted to a description and evaluation of the Pre-Trial
ReTease Agency. This chapter also presents measures which compare the
effectiveness of the Pre-Trial Release Agency and the bail bondsmen.
These measures include such things as forfejture rates, rearrest rates,
and dispositional rates.

Chapter IV is a description and a critique of bail bondsmen. A range
of things are described including the business structure of the bajl
bond companies, the nature of their operation and the Tack of statutory
lTimitations on their activities.

Chapter V discusses the implementation of a public bonding system called
the I11inois 10% Plan. The I1linois 10% Plan would eliminate the bail
bond companies from the Memphis system. This chapter describes the 10%
Plan and evaluates objections to its implementation.

Chapter VI examines the forfeiture rates and rearrest rates in Memphis
and Shelby County. We suggest ways in which the forfeiture rates and
rearrest rates can be substantially reduced.

Chapter VII discusses the data used in the study and the methods
employed in gathering information.

The research for this study commenced in April, 1974 and was recently
completed. We selected approximately 1,300 felonies and misdemeanors which
first appeared on the City Court dockets in January through April, 1973.
These cases were tracked through the criminal justice process. We determined
dispositional and forfeiture rates for misdemeanors and felonies. Cases
bound over to the Criminal Courts were traced and their disposition and for-
feiture rate determined. For the felonies we also examined Police Depariment

statistics to determine rates of rearrest while on bond and recidivism rates after
the disposition of the case. The cases were then defined according tc the form

of bond; specifically whether the defendant used a bail bondsman or the Pre-

Trial Release Program. This tracking procedure produced objective measures by
which the effectiveness of bail bondsmen and Pre-Trial Release can be compared.

g

ii
RIS



The study also extensively observed the courts and the activities of
the Pre-Trial Release Program. We interviewed a sizeable number of lawyers,
Judges, bail bond companies and other officials. In addition, the State
statutes were examined for their regulation of bail bondsmen. In order to
verify 1§ck of regu?qt?on, we made a field trip to regulatory agency offices
in Mgmph1s qnd NaShVI]]e.' We gathered all the literature available about
?qndvng, bail bond‘ccmpanwes, and Pre-Trial Release programs. We visited the
4%nneapq11s-Hennep1n County Pre-Court Screening Unit. Paul Wice, a Department
of Justice consultant, visited the local Pre-Trial Release program, and gave

us his evaluation of its effectiveness. Wi i
design of the study. . Wice also made suggestions for the

CHAPTER I
SUMMARY OF FINDINGS AND RECOMMENDATIONS

Chapter I1: DesCription of Bail and Pre~Trial Release

* Interviews with the judges showed that they viewed bail first as a
method for compelling court appearance and secondly as a way of
protecting society.

* Bail bondsmen constitute the dominant mode of release before trial. i

* Most bonds are below $2500.

* Mo§t charges are less serious felonies such as burglary and property
crimes.

Chapter III: The Pre-Trial Release Program

Organizational Variables

Staff Size and Function

* As the project case load of Pre-Trial Release increases,
additional personnel will be required.

* Additional employees should be used in counseling and
supervision.

* An additional secretary should be used for creating a more
efficient system for dictating and typing reports.

* More authority‘and responsibility should be given to the
senior investigators.

* The director of the agency needs to delegate responsibility.

* The director needs to become more involved in publicizing
the activities of the Pre-Trial Release Program.

* A brochure should be created making all defendants aware of
their rights to an OR release.

Staff Characteristics

* The program staff is highly mission oriented.

Degree of Supervision

* The internal supervision of the program director is responsible
for its success in its early years.
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* Externally, the Pre-Trial Release P i
X s | al Re rogram should conti
g1thout day to day supervision of the Criminal Court jggges
ecause 1t would inhibit the effectiveness of the agency.

S
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Salaries and Budget

* The Program is .
, secure as a )
government. N operational department of County

* Salaries of personnel ar
: e ab .
VISTA beginnings of the prog¥§£?11y Tow, resulting from the

* s .
If senior Investigators are to be

they ought to be mor given greater responsibility,

e highly compensated.

* Very Tow compensatio
' nc _
on agency spirit. an eventually have a deleterious effect

Data Collection

> .
Data collection facilities are excellent

* Case completi :
; 10ns are bein : . .
this grant. 9 computerized in conjunction with

Operationatl Procedures

Interviewing

* The Pre-Trial Releas
quickly, ase Program reaches defendants relatively

* The continued use of an offi

in the Memphis Police buildire [eom hich to nake yers

ng is abso]utely essentia1f1cat10n

* The Memphis Police [
] e :
to the defendant. partment needs to Provide better access

e S : . 3

Criteria for Release

* The objective s -
0J ystem, us ' ; :
effective too] For mak ed with discretion, Provides ap

ng release decisions,

CHAPTER 1 ~ page 3

Verification

* A high percentage of cases are verified.
* Verification is taken seriously and is not pro forma.

Recommendation to Court

* The courts accept a very high percentage of program recommen-
dation, except for reduced bond in City Court.

* City Court judges prefer that the Criminal Court make decisions
on marginal cases.

* Public opinion and victim presence have an impact on the
judge's decision.

* The program has lower forfeiture and rearrest rates for
more serious crimes.

* Judges should be less reluctant to release defendants
charged with more serious crime to Pre-Trial Release,

* Burglary and property crimes such as forgery have the
highest rate of forfeiture and rearrest.

* Assault to murder has the lowest rate of forfeiture and
rearrest.

Release

* Some limited form of station house release for misdemeanors
is required.

* Station house release exists for misdemeanants able to pay
$250 bail or able to obtain a bondsman.

* Not to have OR on the weekends or evenings for misdemeanors
is economic discrimination.

* Station house release should be attempted on an experimental
basis and studied to determine if the forfeiture and rearrest
rates are affected.

Supervision
* The call-in system is used effectively by the agency.

* Some program resources need to be allocated to counseling.
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Relati ]
1ve Effectiveness of Pre-Trial Release and Bail Bondsmen

Release Rate

*
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misdemeanors . % of the tota]

* The agency tak
€S numerous felons :
bad rearrest ang forfeiture 1?2;25 "9HINSE person which are

* The best risk

clients S, defined by ability g pay,

are bail bong

*Bﬁ]bmwwm
nmany times i
that the Program is goingogga;n wne release ofF defendants

0 ,
good forfeityre rates by supervising the

> ot by on taki
, =0y ng th .
fiﬂ:iélEHEE_Rate 9 the best Fisks.

* Pre-Tria] Rel
ease ' '
of the bondsmen forfeiture s considerably 1oper. than th
an that

* Fo i
r felonies, the forfeiture (failyre

194
for bondsmen and 75 ro2Ppear) rate i

* For mi Or Pre-Trial Release
or misdemeanors, '

is 169 he forfeitype (g
% TOr bondsmen and 11% fop Péz?%;?gf Eg]appear) rate
ease,

" ,
For felonies the deliberate

bo % f |
ndsmen and 2y Tor Pre~TriafOE:$;:g£e e 1S 0% for bail

* For felonie
) S the fugitive pate
1% for Prectpi: Re%easge rate is 74 fop bail bondsmen ang
. n

* Pre-Tria] Rei
ease rearp i
that Of the be) bondsmsgt rate is Considerapyy Tower th
_ an

& . .
Fgg ;e]on1es the rearrest
% TOr Pre-Tpial Release

+
'

ol

B
-

CHAPTER 1 - page 5

* Pre-Trial Release revokes a client upon a felony rearrest.

Dispositional Rates

* Pre-Trial Release clients have higher probation rates than
bail bond clients.

* Other dispositional rates are slightly more favorable for
Pre-Trial Release clients.

Recidivism

* There was little difference in recidivism rates for bai}
bondsmen and Pre-Trial Release

Unsupervised OR

* A considerable percentage of OR's are released without
Pre-Trial Release recommendation or supervision.

* These OR defendants have a high felony forfeiture rate.

* These cases are more apt to be disposed of in the City
Court, than to be bound over.

* The unsupervised OR is confusing since its forfeitures
are often attributed to Pre-Trial Release.

Chapter IV: Bail Bondsmen

* One bail bond company has 58% of the misdemeanors and 41% of the felonies.

* There is no one bail bond company that specializes in large bonds or
serious charges.

* Bail bondsmen get clients through:
Defendant, relatives or friend.
In court by soliciting
Contacts with Tawyers
Divectly approaching the defendant.

* Bond referral by obtaining Tist of prisoners is a major concern to
numerous officials.

* The contract between the bondsman and his client is only protective of
the bondsman and not the client or public.
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A bondsman can surrender the client for any reason,

If a client j :
oremivn 15 surrendered, the bondsman does not have to return the

The cosigner or the d

f ‘
bail bang company. etendant pay all of the costs incurred by the

* :
The bail bondsman does not do any supervision of the defendant.

* There is 3 problem of collecti i j
: ecting final judgements i ‘
This appears to be a problem in the City C?erk's O;Qiggé FT Court.

* s g -
Few fina] Judgements are declared in Criminal Court,

* When a final Jud i
gement is d 3 : .
aMount from either she defégg;ared, the bail bond company obtains that

nt or cosigner.
* The chaining of a ¢Jj i
2 ient i ;
of the bail bong industry?n a basement is symbolic of the corruption

" .
Bond surrenders withoyt cause are a mg

* It is a myth that th i
e i i i
defendinty bail bhondsman is extensively involved in pursuing

Jor hardship for defendants.

Many times the bondsmen wait for t

and then ask that the fo e defendant to pe rearrested

rfeiture be set aside.

The following reforms
] need i i
made to continye bail bond compaﬁges. mediately if the decision fs

nt is sure
s endered back tq the court, pe should be refunded hisg

N .
The requirement for a cosigner should be eliminated

* Y

'
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The 10% rate should be enacted by statute,

f$$ sp%itting between attorneys and bail bondsmen should be declared
illegal.

Bail bondsmen should be prohibited by law from solicitihg in court.

Bail bondsmen should be prohibited by law from contacting the defendant
without referral.

% It should be a crime for an official to release a 1ist of jail inmates

to a bail bondsman.

It should be a crime for a bail bondsman to be involved in the disposition
of a case.

It should be a crime for a bail bondsman to detain a defendant,
unless it is for the purpose of surrender.

The bail bond company cught to deposit 20% of the total bond in
with the court to cover possible forfeitures.

As soon as it is apparent to a court that the defendant has deliberately
forfeited, a final judgement should be declared.

Bail jumping statutes should be used on a regular basis,

Bail bondsmen found guilty of misdemeanors or felonies shouyld be pro-
hibited from writing bail bonds. Bail bondsmen currently under indictment
for felonies should be prohibited from writing bail bonds until the case
has been disposed of,

Bail bond company records should be audited on a regular basis.

Chapter V: The ITlinois 10% Plan

* This chapter argues that Tennessee should have public bonding because:

The bondsmen have exceptionally high forfeiture and rearrest rates.
Bondsmen do not supervise their clients.

Bondsmen have no economic motivation to improve their forfeiture or
rearrest rates.

There is no regulation of the bondsman at either the state or local level.
The bondsman works a hardship on the defendant.
Bail jumping statutes are seldom used.

The American Bar Association and the National Advisory Commission on
the Causes and Prevention of Crime recommend public bonding.




CHAPTER I - page 8

* The arguments against public bonding were found fallacious.
The present system does not work weltl.

The free enterprise argument is not valid since the bond i
; sma
as an officer of the court. man functions

PubTic bonding would not require an extensive bureaucracy.

Public bonding would release defendants more quickly.

Forfeitures and rearrests would not increase under public bonding.
Under Public bonding, the bondsman would go out of business.

The size of the fugitive s i i i
ve squad would not increase Since it al
does most of the work in apprehending the defendant. ready

Under the public bonding, bonds w i in si i ’
not affect the rate o ?elease. ould increase in size, byt this would

The revenues under ubli ;
of implementation public bonding would more than pay any cost

Chapter VI: Forfeitures and Rearrest

Forfeitures

* 1 7 '
Forfeiture rates are exceptionally hiah in Memphis and Shelby County

* , e .
Prosecution orientation by Judges will not decrease forfeitures
* Forfeitures Will be decrease % i i
days frops W11 ecreased by 59% if trial were held 90

* A speedy trial

» . e
More serious charges forfeit in Tower percentage.

Even when the s ze

ize of bond i int .
continues to halo: d is taken into account, this re1ationsh1p

These figures should be used with care since the

bonds in the study were relatively smal pumber of large

1 in number,

* Further study is required to determ

and community attachment ne the affect of prior record,
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* Lack of use of the bail Jumping statute encourages a lack of respect

for court appearance.

The bail jumping statute sheuld be employed where there is a
deliberate forfeiture.

* The Federal Courts use the penalty of bail jumping rather than mone-
tary bond to guarantee court appearances.

Rearrest Rate.

* Using rearrest for felonies, misdemeanors and ordinance violations,
the rearrest rate was 21%.

* T.é felony forfeiture rate was 13%, not entirely different from that
of other cities.

* Rearrests are unfairly used by police and the media to pressure
judges to set higher bail in all cases.

* High bail should be used discriminately, where court appearance
and threat to the community are a real probliem.

* Interviews show that the local judge§ are concerned about protecting
the community when making bail decisions.

* More serious charges are rearrested in much lower percentages.

* Generally, the original charge does not predict the crime for which
the defendant will be rearrested.

Felony non person was the one exception to this.

* If trials were held 90 days after arrest, rearrest rates would be
reduced by 50%.
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CHAPTER 1II
DESCRIPTION OF BAIL AND PRE-TRIAL RELEASE

Definition of Bail

The purpose of this report is to describe and evaluate the activities
of the Prg-TriaT Release Program and bail bondsmen in the Memphis-Shelby
Couqty criminal justice system. Bail is central to this system. Bail is
defined as a sum of money posted by a defendant or his representative to se-
cure his release from jail until the disposition of his case. This amount
of money is used as an incentive to encourage the defendant to appear for
his court dates. If the defendant does not appear, the court has the option
of retaining his bail deposit as a punishment for not appearing.

Purpose of Bail

The literature suggests that the major purpose of bail is to secure
the court appearance of the defendant. However, the purpose of bail may
also include protection of society and punishment. We have interviewed
local judges to determine their views of the purpose of bail.

The judges stated that the major puspose of bail is to secure the de-
fendant's appearance in court. If a defendant does not appear, court pro-
ceedings are disrupted and the state incurs a cost in apprehending fugitives.
Failing to appear also presents a philosophical problem since defendants
are attempting to escape the legal consequences of their crimes.

The second purpose of bail is to protect society. A number of judges
admitted that "society needs to be protected, especially from the violent
criminal.” One judge stated that in setting high bonds he is incarcerating
the dangerous defendant until his case is disposed. For example, bonds of
$25,000 are not unusual for armed robbery suspects. By setting such a bond
the judge is not only incarcerating the cefendant, but he is also serving
a warning to others who are contemplating the same crime.

A third purpose of bail may be to punish the individual involved in
the crime. Many times defendants, through various legal processes, are able
to obtain dismissal of a charge, in spite of obvious guilt. The judge may
be aware that the evidence is not sufficient to convict. However, the judge
sets a high bond insuring that the individual spends at least some time in
jail for the commission of this crime. There is considerable indication
that officials playing major roles in the local criminal justice system es-
‘chew the punishment philosophy. Attorney General Hugh W. Stanton was quoted
in the local newspaper as saying that the purpose of bond "is to insure the
appearance of a person in court, not to penalize him." (Press Scimitar,
3-8-75). When the judges were asked whether the punishment philosophy was
central to their philosophy in making bail decisions, they generally suggest-
ed that it was not. For example, one judge pointed out that he set bail de- -
cisions in terms of how a case would ultimately be disposed. Being a former
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. The judge's decision to set bail may be based on a number of considera-
tions which attempt to determine if a defendant will appear for his court
date and/or commit another crime while on bond. The interviews with local
Jjudges suggest that the nature of the offense is the most important factor
in a bail decision. The commission of a felony against person is prima facia
evidence to the court that bail should be set at a high level. For example
City Cour? Judge Ray Churchill has publically stated that all defendants
gharged with armed robbery will be assessed a $25,000 bond. The second most
important factors include prior record and the defendant's community stabil-
ity. A number of the judges made a point of stating their reluctance to set
Tow bail on a multiple offender. Community stability includes such factors
as employment, a stable family situation and city residence. The third most
important factor was the presumption of guilt. If the evidence appears sub-
stantial, the judges are less apt to set low bond.

There are a number of ways a defendant can pay his bond and obtain re-
lease from jail until the disposition of his case. First, a defendant can
post cash bail. For example, if bail is set at $250, as it is automatically
in misdemeanor cases, the defendant can post the entire $250 with the court.
After his case has been disposed of, the court returns the entire $250 to
the defendant, whether guilty or innocent of the charge. Secondly, a de-
fendant can cbtain his release by using a bail bondsman. A bail bondsman
guarantees the payment of the amount of bail if the defendant fails to appear
for his trial. For this guarantee the bail bondsman obtains approximately
a 10% fee from the defendant. A bail bondsman requires at least one cosigner
to guarantee the bond and in certain cases of a large bond may require col-
lateral such as property. In the case of a $1,000 bond, the defendant pays
the bail bondsman $100 which §s not returned to the defendant. The bondsman
guarantees that the defendant will appear for his trial.

Thirdly, a defendant can obtain his release through a public.agency
called the Pre-Trial Release Program. A defendant bailed through Pre-Trial
Release is "released on recognizance" (0. R.) 0. R. means that the court is
reasonably sure that the defendant will appear for his trial and therefore
requires no bail. In the case of a felony the court requires a bond of $1
rather than 0. R. The $1 bond is the same of 0. R., except a technicality
of state law is construed to require that the minimal bond be posted in order
for the defendant to be liable under the state's bail jumping statute. Pre-
Trial Release examines a defendant's social background such as his family
stability and employment background. They examine his prior record, the na-
ture of the offense, and a number of other factors which determine if this
defendant is a good risk to appear for his trial. Pre-Trial Release makes
a recommendation to the judge who then may decide to place a defendant on
G. R., $1 bond or a reduced bond. In the latter case the original bond is
reduced and the defendant is put under the supervision of Pre-Trial Release.
Under certain circumstances a judge may decide to release a defendant on
0. R. or $1 bond without consulting Pre-Trial Release or putting the defendant
under Pre-Trial Release's supervision. Many times these latter cases are con-
fused with Pre-Trial Release cases.

This study examined types of bail release for felonies and misdemeanors
over a four month period in early 1973. The percentage of cases released
by each method are detailed in Table 1.
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Table 1 Table 2 shows that the largest percentage of cases have bail set at $500 or

Type of Bail Release for Misdemeanors and Felonies below. However a large number of cases have bail set at $1,000 to $2,500.
A misdemeanor is disposed of in City Court and therefore, only the City

Appgarance Boqd is required. For a felony, the City Court holds only a pre-

lTiminary hgar1ng. It is for this preliminary hearing period that the court

sets the City Appearance Bond. The preliminary hearing is a hearing before

a C1t¥ Court judge to determine if there is probable cause to believe an

individual committed a crime. If the judge feels there is probable cause

he "bonds over" the individual to the state. This simply means that the

case 1s sent to the grand jury and, if the defendant is indicted, he is tried

in Criminal Court. After being bound over, the defendant is put in the cus-

tody of the Sheriff's Office. Consequently, he must arrange for a new bond

with the Criminal Court. There is an arrangement between the Criminal Court

and the City Court whereby the Sheriff's Office will accept bonds set in

City Court when the defendant is bound over. After the defendant is indicted

the Criminal Court may decide to leave the bond as it is, or if there is a

request by the defendant, his attorney, the Attorney General or Pre-Trial

Release, the Court may decide to raise or lower the bond.

Type of Release Misdemeanors

W AR e 25 o e e

Fra-Trigl felease 5%

Felonies

13%

Bail Bondsmen 695! 69%

Lash Bail
35k Lafl 107

-

4. By not Pre-Trial Release 37

of
i

Bail not set or posted 137 12%
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e A Ao AR 243, et

. = 160z 100%
(5 651 645

There is one type of case not examined in this study. The Grand Jury
may decide to indict a suspect before his arrest. Then warrant is issued
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There are two basic reasons why an individual does not appear. First,
a defendant may not appear because he is not informed about his court date
or is confused about when to appear. The second reason defendants do not
appear is deliberate. They may feel that non-appearance will result in
their cases being dropped or they may be afraid of appearing in court. We
have estimated that 65% of the forfeitures are of the deliberate type.

Table 2

Bail Awount, by Percentage

fail Amount
o ....Percentage This section will now briefly describe the process by which the court
Q%ﬁﬁ or below a0c — declares a forfeiture. When a defendant misses his court date, a judge de-
2501 tu 3949 135 clares a conditional forfeiture. At the same time, the judge may issue either
51,000 to $2,500 34§ a bench warrant or & capias. The bench warrant is an order from the City
w5801 to $5,000 T Court judge to the police to arrest the defendant, while the capias is an or-
20,001 to §95,990 ?Q der by the Criminal Court judge to the Sheriff's Office to arrest the defen-
ST, 000 o above 4? dant. The bench warrant is sent to the Warrant Squad of the Memphis Police
i i S st g - Department, while the capias is sent to the Fugitive Squad of the Sheriff's
’ﬁﬂﬂir Department.
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CHAPTER ITI
THE PRE-TRIAL RELEASE PROGRAM

fidiny i ot
@%v€é§§ip;g@tgggggdc;tgaggegk‘fhe amount of the bond. In the case 02123 ggm-
Latl, atl, the judge simply seizes the amount of cash Introduction

_This chapter describes and evaluates the Pre-Trial Release Program.
Specifically, it presents: (1) a history of the program; (2) a description of
the agency and its activities; (3) an evaluation based on organizational variables,
opera§1ona1 procedure and a comparison of Pre-Trial Release and bail bondsmen.
Organizational variables include the size and nature of the staff, the degree
of supervision, and data gathering facilities. Operational procedures include
an evqluation of interviewing procedures, release and judicial criteria, veri-
fication and supervision. The examination of relative effectiveness of Pre-
Trial Release and bail bondsmen will use variables such as release rates, for-
feitures, disposition and recidivism.

' In the Criminal Court the 4
| ﬁ , urt ; -
! FUIl term of Crimiog] Courthgﬁrggdges give the bonding compan

‘hree caurt termg ¢

; e o s in 4 year,
. his trigl on February 1{
| Lo produce the defandant.

_ at 1
g which to produce a defendagt. Tﬁgsz 22:

Therefore, it a defendant d
) d ces not
the bondsman may be given unti? the Septgggggrtggg

At that time, the Judge has tne option of de-

tlaring & fipal Judgen: .
tf bongd JHegenent by ords :
4 bond to the Criminal Cougt cigﬁé?g the bail bondsman to pay the amount

Guidelines for determining the material included in an evaluation of this
type come from two types of sources. First of all, Barry Mahoney and Jan Gayton
of the National Center for State Courts, a LEAA-funded agency, have prepared a
check Tist of minimum standards of data collection and evaluation for Pre-Trial
Release programs. This report has incorporated their suggestions for the type
of data to be collected.

Secondly, the report has collected extensive information and material
about Pre-Trial Release programs around the country. The reports serve as both

| | E examples and comparative data for our own report. Much of this material has
!
i

been reprinted in evaluation reports or in legal periodicals. Among the best
of these are an evaluation of the Santa Clara Pre-Trial Release Program, Hand-
book on Community Corrections in Des Moines, a report by the Office of Economic
Opportunity, and extensive research by Paul Wice. Wice has reprinted his re-
search in two different publications. The initial report of his findings is

a study entitled, Bail and Its Reform: A National Survey. This project was
supported by a grant from LEAA. Wice later reprinted some of the same data
and information in a book entitled, Freedom for Sale, published by Lexington.
The Wice writings on bail reform are especially useful. They provide insight
into how bail reform projects work and what some of their limitations may be.
Wice uses frequency distributions and percentages to determine effectiveness
ratings for various organizational types and operating procedures. As the
data for Memphis is examined, the report will compare it to Wice's findings

in other pre-trial release programs.

History

_ During the nineteen sixties there was increasing awareness of the injus-
tices of the American bajl bond system and the need for developing alternatives

' to professional bail bondsmen. A body of research developed which suggests
that bail decisions are related to sentencing and conviction. For example,

“ Anne Rankin has shown that defendants remaining in jail before trial were more
apt to be convicted and less apt to receive probation. A considerable body of
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States Army. He joined VISTA and was assigned to the Shelby County Penal Farm
in July, 1970.

The Pre-Trial Release Program has stated numerous times that it provides
benefits to both the community and the defendant. Pre-Trial Release aids the

defendant by making the following possible:

Titeraturs poin
BBUSES {pe e €5 and corruptions in the bail bond i
1ﬁf1ugncﬁggiaégnége;??éggg? gjszbe boggsmanfs accountabilitﬁ?dhggdgg::zﬁtiggese
bond contract, and the Lice officials, the grant of i :

. tract, and the bondsman’ i power In the bail
provide ap &Tiergatil ian s use of police power. The fi ;
" ve to bail bond s 1rst project to
mented {n | Lokl re U smen was the Vera Bai]l : :
sive yse QQQZEgﬂgﬁﬁgigg 1n 1961, The Vera Program was theRgfggg EEOJeﬁt mpTe-
f Vzagrtzanc$ program. The project argues that the Dpoare scen-
gﬁgﬁtghe defendant 's rigggg‘gegg ﬁﬁggreg git2§Ut using cash bond ?ﬁpsggaggs
j e - . / ected, th : oy -

ere was considerable financial saving toetzgfgggpg;eghe Public was assured

At the same tip
i '& - X 4
L0 06 noncy a1 systen. {1 negnnt C12] MOVerent vas ex

Phis and Shelpy ¢ e . ‘

Latl was set ip the?r £dses on the bass

a) He is able to aid in the preparation of his own defense.

.
i

He can retain his own counsel and be able to pay for it.

o

O

)

)

) He can continue supporting himself and his family.
)

There is an increase in the possibility of probation or dismissal
of the case while the defendant is on bond rather than in jail.

To the community the program gives the following benefits:

a) It reduces jail costs.

b) It reduces the necessity of welfare payments to the family or the
incarcerated individual.

erally "lost i , Jail awaiti i

Foni atl . : ng trial. J
é&ﬁ?éﬂﬁ'ﬁ r@leasg b;fofgeﬁ?swgiin$ agency responsible ;zraog§§$g?3nttgas e
umitiated, was ynable to assfstafﬁ hise' efendant who remained ingjai?twgg'

hi GO let man " : ]
Could pay o private attorney, The coOWn defense and could not work so that

a5 that the family had nsequence of
P ami ]y to tur ce of not beip
large.  The defengant's familgnwggcgegfare' The costs to thegpag}$ct§eﬁgrk

| §§$g§§ﬁ§§ §2aiﬁ§?£$ welfare system

: P Q8T an indiyvidual 4 ,

| there was no need f n Jail for an exten j :

l ing public magéﬁd Tﬁytgetent1°”s the City angegogﬁg10d of time. In cases where

5 Court Judge 0desd Hotn these facts 1p mind, fin theyswere Unnecessarily spend-

| discussed the neeq ¢ ?,and Shelby pena] f3 oy OF 1968 Crimina]

| trial, tr ‘

| assist dhgtie]7 a1loved some VISTA yojynt :

| In July ui%%OHOPth in conducting intern’eers §orking
L N ; a ne : :

whose tepn had ng$$ﬁgrou§ugf VISTA volunteers replaced the opigi

made a firm comitment tq thgecggz?ngédHiggs’ Who had ”ePT:ng]gJQS] orto

It reduces the burden of various public agencies such as the public
defender's office since the individual cannot pay for the retention

of his own counse’i and services.

The Pre-Trial Release Program is a County Agency partially sustained by
grants from the Law Enforcement Assistance Administration (LEAA). The Agency
received a LEAA grant from 1971 to 1975 that required 25% local matching funds.
The budgets of the agency for each of the years are described in Table 3.

Table 3

Budget of Pre-Trial Release

, Operation of th

September 1, 1¢ .N€ program,
daeney with threé }gfl narked the inception of N
Richard Borye wee J4ll=time employees ang VI the program as a shetp LEAA LEAA County County Funds Returned
grow in hotﬁsqg§$1259913teq Full-time direct§IA0¥°tENteers At tha {jﬁgunty Budget Expenditure Budget Expenditure To County
quires a topar oilby and size. Me pop € program,
enployed tonod, SOMITENENE on the part ox pis & tough administrator bl M 1971-1972 34,298.05  32,051,63 34,298.05% 31,095.63%  24,038.72
hour Viduals with g fi his employees Who re- 1972-1973 66,664.00  64,490.96 61,359.00% 58,294.26%  47,916.29
éﬁgéiféﬁscﬁﬁ“éyfng the re1easér§f€§$?§§?§35 Who have been 3??$?S§“€]y e fas 1673-1674 89.495.00  91,029.39 78,889.00% 80,423.39%  72,362.06
fror 0 the program fi ; s from the i 0 work lon ° 80,222.00
From hostility ¢ : rem the Police . e City and ¢ o g (80,222.

aras ¥ L0 respect, The gntipos,ond Sheriff: ounty jails, fter raise
T has ¥ an S De after rail
program has given way to accaﬁtancg1§§t2heo;§?ﬁnyf0f the ggrgggngoxgxg ﬁﬁa”QEd 4/]/73)
X of the py e 1974-1975 55,556.00  ====mmmnmm 124,489.00 mmemmmmmm  memmsee-
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their ﬁﬂup%g My § Judges now request pre ri e-Trial R
o " R . YR . ‘ ..}\-} e.leas -
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C1ved a Bachelors and Mastare nacor 970UD worked i - Involved §
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*Difference in rent and administrative overhead, considered in grant but not
considered in county.
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In the summer of 1974 a grant proposal was made to LEAA to increase the scope
of the Pre-Trial Release Agency‘s services. For that purpose a grant describing
comprehensive pre-trial services was written. The new program would have provided
screening of all defendants arrested in Shelby County charged with a felony and
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some screening of prior records of all defendants charged with a misdemeanor.
This information would be presented to the judges and the attorney general for
decisions concerning pre-trial release. The project would have supervised and
provided supportive resources for the defendant from the time of his release
until his case terminated. Hopefully by processing ]nd1v1dua1s this way the
program would have reduced the number of cases clogging the local criminal
justice system.

The proposed program would have added greater screening capabilities to
the Pre-Trial Release Agency, but most of all it would have provided a diver-
sion component to the local criminal justice system. In a diversion program
defendants meeting strict criteria, such as the lack of a prior record and
the commission of a non-violent felony, are recommended to the Attorney General
for diversion. Diversion means that the individual's prosecution in the case
fs terminated for a stated period of time, such as a year. The individual who
is diverted does not make a court appearance. Rather, he is put in the
custody of an agency which supervises his conduct and helps solve his personal
problems. For example, the agency may provide help through counseling, em-
ployment and other veferral services., At the time of diversion the defendant
is put on a behavioral contract. If he meets all the requirements of his con-
tract, his case is dismissed at the completion of the contract. Any person
not meeting his contract is immediately sent back to court and processed
through the criminal justice system in the normal way.

LEAA awarded a grant to Shelby County for $200,000 for this Comprehensive
Pre-Trial Services program. The grant was rejected by the local Attorney
General, Hugh Stanton, Jr., with the statement that he lacked the authority
to conduct a diversion program under existing state law. To hold warrants
in abeyance under the law, Stanton said, he would need an act of the legis-
lTature. Without the Attorney General's approval and his agreement that he
would not prosecute diverted cases, the diversion program and the grant died
for the year. There was considerable publicity about this issue, with numer-
ous groups being critical of the Attorney General for his rejection of the
$200,000 grant. As a consequence of these criticisms and his personal view
that divers1op is a useful program, Attorney General Stanton proposed a
statutory revision to a state law authorizing diversion programs in Tennessee.
At this time two bills have been introduced in the state legislature. It
remains to be seen whether authorization for the diversion program will be
passedtgyithe stgts legis1atﬁre. Hopefully the act will pass, LEAA will
renew thelir grant for comprehensive pre-trial services a i i
assigned to the local Pre-Trial Re1e§se Agency. nd this grant will be

Description of the Pre-Trial Release Program

The process used by the Pre-Trial Release Program in obtaini
) ! o ! ning the re-
lease of defendants can be divided into the following steps: screeging ang
interviewing, verification, release criteria, recommendation to the court
actual release, supervision and revocation. In the following sections, this

report will deseribe each of these processes as they a i
Toeal agency. Yy are carried out by the ‘

Screening and Interview. Screening and interviewing t '
SLIERN W 9T ake
1ocatiqns, the City and County jails. We will examine tﬁe p&ocglzcgtwgiﬁwo
Jufl first. Before a defendant can be interviewed, the Pre Y
must screen him. There arve two investigators assigned by P

re-Trial Release

~Trial Release Program

EIEEEEEN

PN
pUSSIE

! I -

i

CHAPTER III - page 5

to the City jail. These two investigators inspect the docket for names of in-
dividuals charged with misdemeanors or felonies who are still in Jjail, but have
not been released to a bail bondsman or posted cash bail. The 1ist of these
names 1s taken to the Police Department's Bureau of Identification. From the
Bureau of Identification the Pre-Trial Release investigator obtains information
on the defendgnt's record and current bond status. If a defendant has a lengthy
recgrd, espec1a11y of dangarous offenses, or if he is currently on bond, then

he is automatically a "no-interview" and Pre-Trial Release does not recommend
him for release. If that defendant is to obtain his release, he must do it
through conventional means such as posting cash bail or using a bail bondsman.
Defendants with minimal prior records, not out on previous bond, are interviewed
by the investigator. The investigator approaches the desk sergeant with the
names of the defendants to be interviewed. The desk sergeant has the defendants
brought from the jail. Defendants are interviewed by the two investigators in
a room next to the desk sergeant's area. If an interview takes place when the
defendant is already in court, the investigator interviews the defendant in a
room adjacent to the court room.

The Pre-Trial Release investigator explains the bail process to the de-
fendant. In the case of a felony, the investigator may explain the charge,
the fact that the defendant is going to a preliminary hearing, the meaning of
the preliminary hearing and how the defendant can obtain bond. Basically,
the Pre-Trial Release program provides information to the defendant so that
he can intelligently choose among his options about bail. The Pre-Trial Re-
Tease investigator informs the defendant that his case is scheduled for the
morning docket when the judge will set bond. The defendant is further in-
formed that the Pre-Trial Release Agency requires background information
which is used to make a recommendation to the judge about 0. R., $1 bond, or
reduced bond. No guarantees are made to the defendant and it is emphasized
that the Pre-Trial Release investigator is not a bail bondsman or an attorney.
It is explained that Pre-Trial Release provides this service without cost.

In this study we found the Pre-Trial Release Agency very meticulous in their
approach to the interviews. In every case we witnessed, the investigator ad-
vised the defendant that he should obtain an attorney as quickly as possible.
Qur statistics show that 80% of Pre-Trial Release clients used a private at-
torney, while 69% of the defendants who were not Pre-Trial Release clients
used a private attorney. We asked the Pre-Trial Release investigators whe-
ther they give any legal advice to clients or if they refer clients to any
specific attorney. The answer was that the investigators have been strictly
prohibited by the director of the agency from acting in any capacity as attor-
neys. In fact, they instruct the defendant that it would be to his advantage
to obtain a private attorney.

The investigator then informs the defendant that he is going to ask him
a series of questions and that these questions will be verified. The defen-
dant is told that if he lies to the Pre-Trial Release investigator, all con-
tact between the agency and the individual will be immediately terminated.
The interview proceeds along an extensive form which includes questions about
prior record, family 1ife and work history. These factors are later used as
the basis for making a recommendation to the court.

After the interview has been terminated, the defendant is sent back to the
jail. On a busy morning it may not be possible for the Pre-Trial Release Agency
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to interview every eligible defendant. When this happens, they interview

the felonies first, then the misdemeanors. The interview process described
above takes place between approximately 6:45 and 8:00 AM. A third investigator
who works in the City, and reduces the work load of the morning investigators,
1s known as the "night man." The "night man" comes in at noon and leaves about
9:00 PM. He interviews individuals on the next morning's docket who have been
charged that day. In some cases he can obtain the release of misdemeanors

by going to night court at 6:00 PM. The "night man" has regular interviews

at 4:00 and 8:00, but is dependent upon the desk sergeant to allow him access
to defendants. An investigator is also present in the City on Saturday

morning and Sunday evening. Since courts are not in session after Saturday

at noon, the investigators will generally interview and do some verification.

Screening and interviewing for the Criminal Courts is less difficult
Ehandfor the.C1ty. Most of the defendants in the Criminal Courts have been
tgun over either from the City Court or General Sessions Court. Consequently,
! e.defeqdants.were prob§b1y screened by the Pre-Trial Release Investigator
in the thy Jjail, and.rgJected. Therefore the case which the investigator is
considering in the Criminal Courts is probably a border”ine case.

There are several reasons why these defendants a i1l in jai

may pe unab]g to afford even a small bond. Their bongemgﬁ;];acz gg;;.selhey
abgorma]]y high. Or, they.may be unable to obtain a cosigner for a bond
zn therefore a bondsman w11] not take the case. Consequently there are two
bgpgs og defendants wha remain in jail: those who -have an abnormally high
cage aghetggggngggtgagﬂgﬁ]?egg :h$ bongsmag‘shre?uirements. In the latter

ise, J o€ released and should not in ince
s;mp]ydbecause of economic circumstances, when other §e¥§ﬂ§;2t2”§?gﬁ?gﬁ$§d
charged are released. At this stage the role of Pre-Trial Release is to do

interviewing and screening to determin i '
released either on $1 bond or reduced goﬁSTCh °f these defendants should be

The actual screening for Criminal Court defendants t i
» K3 » 0] ake
?2?}2% Sgggﬁga%2;1%ro;h: }?:is;;gaggrdig tgﬁ Criminal Court ?n?l?g$];ns§2:ens
defen s fr _ vided by the Criminal Court Clerk' i

From this 1ist the Investigator selects defend ' eiay prce.
Er;ter1a.for possible recommeqdation for re]eagg.uS ﬁggtﬂggéoﬁge-lgéa; Re}e§s$
hg :is;.1nves§1gator may receive a request from an attorney'or’a Jud geghr%a
oftenah;ne a defendant for possible recommendation. Referral of thig t :
Referra]pg$ns n open court when an attorney makes a motion for red dyge_

' so may take place at the request of friends, relati the poall-
secutor, a policemen or the public defender. ] V&S the pro-

Verification. Verification is a method ysed by Pre-Triaj

.Re]ease to
interview.

the defendants. At that time he examine i i
' s the i i i
qefendants.mer1t further consideration. If he 3::2:&?x:st2hditipm1ne anich

is a bad risk, he will not bother to verify the information : If he qondant
meets the criteria. the investigator verifies the info ' the defendant

individuals referred to him by the defendant, Genera]??azggnigiegilégzg
: rs
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try to reagh_one family member and an employer. If the defendant is under
the supervision of a public agency, that agency will also be called. For
e>.<an.1p1e2 if the defendant is working with the Department of Vocational Reha-
p111tqt1on the investigator may call his counselor. If he has been on
Juvep11e probation, then the Juvenile Court Counselor will be called. In
the interview which is conducted over the phone, the investigator determines
if the information given by the defendant is true.

Release Criteria. In determining whether an individual will be released,
the Pre-Trial Release investigator takes into account a number of factors.
These factors include residence, family ties, employment, character and prior
record. It is assumed that a defendant who resides in Memphis, lives with
his family, and has full time employment is more likely to appear for his
court dates. Prior record is used as a counter balance because an individual
who has previously committed crimes is more likely to be convicted and sen-
tenced to jail. Thus his stakes in Teaving the jurisdiction to escape trial
may be much greater. Furthermore, an individual with a prior record is a
greater threat to the community once he is released. Figures on recidivism
show that a large percentage of crime is committed by individuals with a
prior record. Thus, the Pre-Trial Release Program attempts to avoid this
problem by not recommending major recidivists for release.

The Pre-Trial Release Program uses an objective form to determine which
defendants should be released. This form is called a point system. The
defendant receives a certain number of points for being a resident of Memphis,
for having family ties and for being employed. If a defendant has a prior
record, he receives minus points depending on the nature of the offense. The
point system is reprinted on Page 8 to show the factors that are taken into

. account when the points are totaled.

An example might further clarify the way in which the point system is
used. A "hypothetical" defendant might be given points for various character-
istics: 1living at present residence for two years (2 points), in Memphis for
six years (1 point), Tives with his family (3 points), works for less than 6
months on his job (2 points). However, this hypothetical defendant has a
prior record of one adult misdemeanor in the last five years. He would lose
one point for this. This produces a total of seven points. The Pre-Trial
Release Agency uses an objective weighting scale requiring six points for
recommendation to the court. :

The Pre-Trial Release Program does not exclude any offenses from eligi-
bility for release. Pre-Trial Release investigators recommended a varijety
of defendants ranging from misdemeanors to first degree murder. As we will
discuss later, the ability of the prodgram to obtain the release of defendants
on various offenses ultimately depends on the judge. Therefore, Pre-Trial
Release can recommend anyone it wants, but there is noc guarantee the judge
will abide by this recommendation. Generally, when the defendant has a
Memphis residence, family ties, employment and prior record to justify his
release, many judges will release serious offenders. Therefore the agency
has recommended for release defendants charged with felonies such as armed
robbery, rape, and murder. However, these very serious crimes constitute
only a very small proportion of the Pre-Trial Release cases and the defendant
is released only where the community clearly is not threatened.
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POINT SYSTEM

To bt recommended, o defendant needs:
1. A Momphs address where he can be _reached AND
2. A Lotal of 3ix points from the following:

AESIDENCE (In Memphis area; NOT on and off)

Prosent rosigence 15 years OR buying home (has paid 3 or more years on mortgage).
Pegsont Hessdence 2 years OR present and prior 3 years,

Presant Hesidence G months OR present and prior 1 year,

Present Residence 4 months OR present and prior 6 months,

TIME 118 MEMPHIS AREA
15 yoars or more,
4 years or more,

FAMILY TIES (In Memphis Area)

Livus vith family,

Lovas wath non-family friend AND has contact with other members of his family.
Lives vath nonsdamity friend OR has contact with other members of his family.

EMPLOYMENT OR SUBSTITUTES

Prosant jols over & years where employer will take back,

Presont juls over | year where employer will take back.

Waomuen with chilidren for whom she is responsible,

Prosont job over 6 months where emplayer will take back.

Hecaving public assistance 3 or more years,

Student in GOOD standing with the school,

Waorked less than 6 months at his job but employer can give satisfactory recommendation.

Lasd off his job for régsons other than persanal or ability to carry out job,

Receving public assistance at laast one year.

(4) Prosent job 4 months or less OR present and prior job 6 months. OR (b) Current job less than a month where
ermployer will take back. OR {c) Unemployed 3 months or less than 9 months or more single prior job from which
not freed for disciplinary reasons. {d) Receiving unemployment compensatjon, welfare, etc. (e) Full time student. (f) In
poor haalth. (g) Pending warkmen's compensation case. :

CHARACTER :
Pswgr neghigent no show. OR run-away from juvenile Detention Center,

fichinnte hapwledge of drug addiction or alcohatism, (Rebuttable if on program).
PRIOR RECORD

a-

Noto: Use chart baiow for singie offenses and for combination of offenses. For reasoning and offensive weights, see

Explanatory Memo,

Oaw adult felony = 2 units if five years ago and no previous record within the five year period.

Une adult fefony = 10 units if within a five year period from present charge.

Qne gdult musdemeanor = 2 units iF within a five year period from the date of present charge.

Qne adult misdemeanor = | umitf five years ago and no previous record within the 5 year period.
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' The Recommendation. Once the defendant has the necessary points, the
investigator presents the recommendation to the judge. The recommendation
procedure for the City Court is slightly different from the Criminal Court.

In the City Court the investigator usually gives an oral report to the judge.
The investigator usually appears before the judge assigned to hear misdemeanors
and fe]on1e§ during that week. The Pre-Trial Release invastigator presents
background information about the defendant especially in the area of record,
residence, family stability and employment. In Criminal Court the procedure
is much more formal. The bond arraignment hearing may take place in the
judge's chamber or in open court. The latter is usually the preferred method.
If thg recommendation is made befure indictment, the agency is free to choose
any division of Criminal Court. After the indictment, the agency must take
the case to the division assigned. About 65% of the total Pre-Trial Release
petitions in Criminal Court are presented to Division IV because of the close
working relationship between Judge Higgs and the agency. Unlike City Court
the Criminal Court judges demand that the recommendation be in writing.
Therefore an extensive report is usually submitted to the judge giving the
same information which is orally presented in the City Courts.

The investigator assigned to the case has a number of procedures he must
follow before appearing in Criminal Court. A1l relevant parties must first be
notified. The investigator must check with the Attorney General and determine
if he is prepared for the case. Next the Criminal Court Clerk is notified
to make sure that the defendant will be in court. He checks with the attorney
or the public defender to find out if they are prepared to argue the bail case.
And the investigator presents a copy of the written report to the judge prior
to his calendar call. The investigator then summarizes the report before the
Judge and defends its more controversial aspects.

Release. In the City Court there is usually not over a period of 24 hours
from the time the defendant is originally interviewed to the time he obtains his
release. In the case of misdemeanors the investigator in night court can obtain
the release of those individuals charged during the day. In the case of felonies,
the bond hearing must await the 9:00 docket of the court. Once the defendant
is released by the judge, it is only a short period of time before he obtains
his reiease from jail. On being released from the jail, the defendant and his
family are taken to the Pre-Trial Release office. The investigator describes
the program and the conditions of the release to the defendant. The defendant
is given a release letter which indicates he understands the conditions of his
release. Furthermore the defendant must read and sign a form about bail jumping
which is retained for the Pre-Trial Release files. The investigator stresses
the seriousness of the charges against the defendant and the consequences if he
does not appear for his court dates.

Supervision.

S Most defendants under Pre-Trial Release are required to call
the office once a week.

When the defendant demonstrates stability, he may be
allcwed to call less often. The call-in is used to determine if the defendant
is remaining in the community. Furthermore, the investigator can determine if
the defendant has found a job, a lawyer or is solving his personal problems.
The call is a.good way to communicate with the defendant about his trial date
and to instruct him that he must appear for his trial date. If the defendant
has fled the jurisdiction, the Pre-Trial Release Program finds out immediately




h

) - 10
CHAPTER 111 - page CHAPTER III - page 11

since his call-ing have probably terminated. A quote from one of the investi-

Gators shows the philosophy of the agency: At the time the defendant does not appear, the judge issues a conditional

forfeiture. An arrest warrant is sent to the Police Department's Warrant

Squad or to the Sheriff Department's Fugitive Squad. On some occasions in City
Court the Pre-Trial Release investigator tells the judge that he expected the
individual to appear and the bench warrant is not issued until later in the day
or week. In the.Criminal Courts, a capias is issued and sent to the Fugitive
Squaq. The Criminal Court judges generally may  hold the cepias. Therefore,
the investigators inform the Fugitive Squad that they are going to surrender
the.defendant in a stated period of time. The Fugitive Squad hoids the warrant
until they receive information from the Pre-Trial Release Agency. If the agency
finds the defendant did not deliberately forfeit, they will normally notify the
Tawyer of the defendant. The Pre-Trial Release Agency, the attorney and the
defendant appear in court at the same time. They explain to the judge the
reasons for the defendant's not appearing for the trial and ask the judge to

set aside the forfeiture. In the case of non-deliberate forfeiture, the
Pre-Trial Release Agency continues to supervise a defendant.

"1 think the process of calling in is valuable. It is a very
strong indicator of how dependable and what good intentions
the person has, There 1s no excuse for a man not being able
to pick up a telephone once a week and call our office. It
takes about a minute and if that is all it costs him to stay
out on bond with us, I think it is very 1ittle to ask.”

If the defendant has not been calling in, the supervising investigator is to
g tontact that defendant, The defendant will be told that he has not been

! ta1ling in and that the agency is concerned about his appearance in court.

5 It there appears to be a particular reason why the individual does not call

: zﬁrh@ may be required to come to the office at which time an interview will
i LI I

The Fro-Trial Release Agency prepares a delinquent list every month to : : ; : sp3
?gt?gﬁxﬁffwhvgh gefwngants are nogﬁca]liqg in. This information is entered the Fﬂgiﬁiﬁgegjugﬁ grdﬁg;Eg;itgq525f$;tgggp§2giE?g ﬁgfegggﬂgh;ﬁd?nguigglve’
during féngq?g?t 5 Pfﬁﬁfd card. if the judge asks the agency for information . defendant. The Pre-Trial Release Agency gives those agencies all available

J sentencing, the investigator may provide information based on the period ‘ information about the defendant. The defendant is called at home and told to

of supervision,
‘ surrender himself to the court. In other cases the Pre-Trial Release Agency
may pursue the defendant. The agency has its infamous “field trip." One or
two investigators go out to the home address of the defendant to persuade him
to surrender to the court. The agency makes very few field trips because of
the danger involved. For the most part the agency communicates with the Warrant
Squad and the Fugitive Squad, providing information for the apprehension of
the defendant.

. an investigator in charge of supervision has as many as 185 cases. Other
investigators who have court responsibilities also have cases to supervise, but
| n@whmrg near the number as the primary investigator in charge of supervisian.

3 ;Q umilavy, supervision involves contact with the defendant through phone.

It 15 difficult for the agency to supervise the defendants in person. It is
unily when warning signs appear such as the lack of call-ins or the rearrest

ot i subtequent charge that the agency begins to closely examine the defendant.

B AL IR RO
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Organizational Variables

Bevucation.  The Pre-Trial Release Program ma revoke

or fgduczd bond of a defendant under supervgsion. yIn resoc§2$o§] Eggdéggﬁs§
eraines the defendant as an individual in the totality of circu&stances that
5ug5wd the pw@b!ems requiring his return to jail. Reasons given by the agency
tar revocation include: (1) the arrest of the defendant on a felony, (2) the
ﬂgl;gmrate,far¢ﬁituru by the defendant, (3) the refusal to abide by éhe condi-
fimua uf his r&Ieasg. The agency by itself cannot revoke a client but rather
gdke& d recotmendation to the court that the bond in the particular case be
1n;rgaﬁuﬁ, The agency usually states in writing what the reasons are for th
requested revocation and reinstatement of the original bond, :

This section evaluates the organizational variables within the Pre-Trial
Release Program. Organizational variables include adequacy of staff size,
staff assignments, the character of the staff, the degree of internal and
external supervision and data collection facilities. Where possible, other
reports are used to compare the Memphis Pre-Trial Release Program to similar
programs around the country.

Staff Size. Before pursuing the question of staff size, an examination
of Wice's conclusions is useful. -‘He takes a series of Pre-Trial Release
programs, examines their staff size, and attempts to determine if staff size
is related to two measures of effectiveness -- the release rate and the
forfeiture rate. He concludes that programs with moderate to large staff
sizes are able to release greater numbers of defendants than those with very
small staffs. For example, Wice says, "Without sufficient staff, the project
spends all its time and energy interviewing defendants many of whom will
ultimately decide to pay a bail bondsman rather than wait for the project to
complete its investigation and verification.”" (p. 117) Wice finds that the
small projects also have very high forfeiture rates because they do not have
the resources to supervise the defendants. The Wice study finds that there
is no difference in the release and forfeiture rates of projects with moderate -

A forfeiture is not always delib

, h rorTe P18 ny ys deliberate and not always grounds i

g? ui;fjnuta ganmdetwberate forfeiture, the defendant mgy ge askedfgg ggégc%§1on.

e pttice and an investigator will accompany him to th

" ek g " P e court room. How

many detendants go te their Tawyer's office d ] . ever,

NP : g : or appear directly in court

defendant does net appear for his trial d A ourt. If a

ST D i 1 ate, one of the i ] ;

u$¥rtfw131 ﬁﬁzf?ﬁy be aware of it, In many éases defendangzezgcgaﬁggsbégnthe

bt 16 vind the proper court. In that case the p . -

POS LY : re-Trial i
CEries o locate the defendant in the courts, In other caseselﬁgss %Q;e§:1§ator

mistaken notien gy to the court gate and ti ;
s . = ~ -herefore :
defendunt to varn im te be in court, - the investigator calls the
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and large ot Table 5

Therefore, after a certain level, staff size does not
relate to ¢

2%

affs,
LCRGS,
Percentage Increase in Defendants
lioes Memphis Pre-Trial Releace Program have an adequately sized staff Interviewed and Released
L6 cope with the demands made upon it? One way to answer this is to compare
the Uemphis staff to other cities. A list of cities is presented in Table 4.

The figures in Table 4 are standardized for population size.

Percentage Increase Over Prior Year

Interviewed Released
Table 4 1872 48% 35%
Popalation Per Staff Member 1973 63% 45%
in Selected Cities 1974 339 369
Lity Staff Size Population per
i , , , Staff Member
Chicaro 4 840,706 Table 5 shows that the increase in interviews and releases were about a third
from 1973 to 1974. The figures on both increasing crime and substantially
AtTlanta 1 497,024 increasing numbers of interviews and defendants released to the program suggests
: the need to expand the program. The figures comparing the agency to other cities
Gt Louis 4 155,559 suggest that its staff size could be expanded without the program size becoming
| oversized when compared to the population size and crime level of Memphis.
Los Angeles v 100,575

1 Staff Distribution. In addition to staff size, this report needs to
Indianapolis g 93,071 examine the way in which the staff is divided to perform the functions of the
agency. Each of the positions in the Pre-Trial Release Program is described

.

Baltimore 12 75.479 i? l and evaluated according to work load. After evaluating each position separately,
’ o the report reaches some general conclusions as to the work load and the nature

Fewphis 10 62,375 of the staff.

Lait Francisco 18 39,759 The director of the program is the major Tiaison with all outside agencies.
’ He is in charge of publicity for the program. Furthermore, the director monitors

Washington 26 29,404 the activities of the program very closely. He closely follows all cases where

defendants are to be recommended for Pre-Trial Release or are terminated from
the program. He coordinates and assigns the staff members of the program to
their various responsibilities. The director makes sure that the staff fulfills
their general responsibilities. Furthermore, the director is in charge of data
collection and supervises the case completions and the summary statistics of

the program.

. ‘ ‘
:?w f;qﬁrvx huggest that bewphis ranks in the middle of these cities
thie Prgures are limited since they do not take into account the : i

or the nunber of defendants in each ¢ity. Further, the figure e auhee e
fnoan varlier time period and may not be totalTy cémparab]g > ere gathered

However,

In our observation of the agency we find ‘that the director is intimately
involved in all phases of the operation. On & typical day he may spend some
time in the office making assignments for the coming week; he may go to court to
make an actual recommendation in a serijous case; he may go to the Attorney
General's office to discuss a case; or he may work on statistics for the program.
The director's job is by definition almost too extensive. We find the director

| uﬁnutgvr wiy of determining the adequacy of the siz
;wnn;dwr ;ncveu§1nq numbers of criminal defendants in M
- buuhity, Ucan be assumed that orime will ¢ 3 T
ek WHE Y U W tontinue risi i ;
rates. For example, the FRI's Uniform Crime Report showggaﬁtizg;glgedg?m?E;C

Inoeggor eriize in Merphis between 1673

o e APy DL ¥/3 and 1974, . : . . . : N

Haredse In dt Teast the sawe propertion as crime z?gcguiggrc?zydiggnggggivag}1 working a considerable number of evenings to keep up with his duties. Clearly
*J

e Toy both additional law enforcenont . . he is doing a commendable job in making this an effective and efficient organ-
LTy R ment personne] - - . : i i i
Nﬁﬂiﬁ?ﬂﬂd?}k; the vase Toas at the Pro-Trds] Re?éaggdgsg and Frosecutoﬁs. ‘ ization. We therefore recommend that the director clearly decide how authority
At WPIEAtIC raten. Table & displove the Sncrease in Gn gram has been increasing in the organization can be disseminated to other staff members. For example,
redesid, . i nterviews and defendants

e of the agency is to
emphis and Shelby

i
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the nenior dnvestigators in both the City and Criminal Court'cou]d be given
qreater authority in record keeping. Perhaps those same senior 1nvest193§grs
cuuld be qiven qreater authority in release decisions. The director shou

Lo prepared to delegate a greater range of activities.

The adrinistrative ascistant has some secretarial duties, some data
collection dutier and sove clerical duties. She coordinates all the paper
witaey in the program, receives phone calls when clients caU3 obtains information
from the Criminal Courts about new indictments and dispositions, prepares some
£iley and even does a ormall amount of supervision. The administrative assistant
17 indispensible since she is responsible for having information available to
Luth the director of the program and the investigators. The report recommends
that her duties continue as they are.

Buth the {1ty and Crimipal Courts have one senior inve§t§gator assigned
iy them,  The tenior investigator coordinates all the activities of the
fnynstigaters in these particular courts. He is responsible for obtaining a
Sint of defondantys aduitted to the City jail or County jail. He determines
whither the defendants are interviewed, their information verified and their
recocrendetion made, Senicr investigators are the day to day 1iaison in
et Litweor the program and the judges. In addition to supervising the
se.tiviting of the other investigators in the court, the senior investigators
alan du sooe interviewing and verification. In commenting about the senior
invistinatory, this is a useful organizaticnal position for the Pre-Trial Release
auptiy., It oreates a direct line of authority and responsibility in each
ol thee wurty,  And it also frees the senior investigator from some mundane
strivittey Wy that be can concentrate on divect contact with the judges. If
vite ke any suggestions about the function of the senior investigators, it is
that they should not be supervising ¢lients. Rather, all their activities
should be solely aimed towards working within the court which they supervise
and providing information ¢nd statistics about those particular activities
tip the director.  The program should work clearly in defining the role of
thie sentur investigator as having major court responsibility.

Investigators assigned to sach of the courts do interviewing and verifi-
vation.  They check 411 police records and other relevant court information
about the defendant. They are in charge of encouraging their client's appear-
ate I ocourt.  The iovestigator is stationed in the courts. If a question
arioes cancerning the supervision and dehavior of a defendant while on Pre-
Trigl Kelease then the investigator is available to answer all questions.
in the ity there 15 a full time investigator who works from approximately
FoAt AN e 4ol P This investigator works in conjunction with the senior
mvestigater in the City by doing interviewing, verifications, and recommenda-
ttons.  The Lripinal Court bas one full time investigator who aids the senjor
ipvesttiator tn making interviews, verifications, and recommendations. There
are fwe investigators whe work in both courts as they are needed. One
fnyestigator an the Oriminal Court spends two to three hours a day in the City
telpimg sake veritications and doing some interviewing, He is employed be-
vouse the City Courts are especially busy and & large number of defendants ‘
eay regaire anterviesing,  There s also an invsstigator called the "night man."

oty .

e+ 2 Aoereagite s

= I I I" i i} ‘ 1 . . ” i ;

 innes

CHAPTER III - page 15

The night man works in the Criminal Court from noon to 4:00 PM and in the
C1t¥ from‘4:00 to 8:00 PM. For misdemeanors in the City he may perform the
verification and can make a recommendation in night court. In the case of
a felony he may prepare all the necessary information and in some cases do

the verificqtion so that the investigator in the morning can make the recom-
mendation directly to the judge.

The report finds the allocation of authority to the individual investi-
gator adequate. The investigators are usually less experienced members of
the program who work under the supervision of the senjor investigator. The
idea that an investigator spend some time in each of the courts depending upon
work Toad allows the agency to service all the courts. Even though the
investigator does not specialize in one court, the chance to experience a
variety of judges and court personnel is a healthy procedure. Each of the
investigators also has their own case load to supervise. The case load
usually involves about 40 - 50 people. Because the investigator spends the
greatest percentage of his time in the court, it becomes difficult for him
to closely supervise his clients. Therefore the investigators are usually
given the clients who present less of a risk. We recommend that the case
load of the investigators in the court be reduced as much as possible so
that they can concentrate on interviewing, verification and recommendation.

If new personnel are added, they should be allocated to counseling and
supervision.

The investigators in the Criminal Court operate under a severe handicap.
In an earlier section it was noted that all recommendations to the judges in
the Criminal Court must be written. An investigator spends a considerable
amount of time preparing a thorough report which can be defended on the stand.
We found that the investigators spend from one to two hours writing each of
these reports. Interviewing and verification may require another hour. Some
procedure should be developed to decrease the amount of actual time the in-
vestigator spends in writing reports. Many of the investigators actually
take the reports home at night to write them where they are unencumbered by
other duties. This latter procedure increases individual investigator's
work load beyond acceptable limits. We recommend that the program consider
the purchase of a dictaphone for each of the investigators working in the
Criminal Courts. On a trial basis the program could purchase two dictaphones
for the investigators and one transcriber for the secretary. If the investi-
gators are able to use a dictaphone system effectively, they would decrease
the actual amount of time spent in preparing reports. This would eventually
require the services of another secretary. This would, in turn free the
investigators for court related duties. T e

The program has one full time secretary who types plus the administrative
assistant who aids in some of the typing functions. Considering our previous
recommendation for a dictaphone system, we suggest that perhaps the agency
would need an additional secretary. In the long run, this would save the
program money and allow the investigators to concentrate on their other duties.

At the present time the program has two counselors. The job of the
counselors is to supervise the defendants under Pre-Trial Release. The coun-
selor gathers information in the Clerk's office and supervises the defendant's
appearance in court. In our study we found that one of the counselors had
180 cases, while the other had 100. The counselor with 100 cases was given
the more serious cases, while the 180 represented some less serious in addition
to some serious cases. With the other responsibilities, the case load of 180

F
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and 100 15 far too large. One of the id i ;
o g a 0 1 . One eas behind the Pre-Trial Release
;:gg;gg;izfﬁhdﬁ Lhreugh the counselors the program can offer some secondary
Gzhﬁrdgg G ?hg defendant, These_secandary services may involve referral to
59@& gafggun ty agencies, dttempting to find a job for the defendant or, in
prgqramw£;; méy?1pvciye’seme personal counseling. It is assumed that if the
b Getinants aro nars 11121y 10 appeee o s LIS IOn, Gt
tase 15 beiny disﬁoé&d cf,_they gaanggagb]grto 5%2 court'date. And When the
solved some of hie nersonal prob?eés that lead to Zr$£$n3¥dg:h53?gr?e has

St
AE SO £ Tl we Py :
1o th ot otk egged IEoe B 465 I the ocel Corts ” Therciors
incregne ~uts e StarvT s1ze will also have to proporti
&ﬂ%n;d§ginréiggzghaggjdE]1ne for staff expansion is the ””mgerpogtég?gﬁggits
in divideg inte thxn‘ aqd released, _The number of investigators and counselors
ber emplovee for ]éyfumber of interviews and releases to obtain the caseload
a0 Affumfnxllr":f'f The agency interviewed 3,405 defendants and released
SoUling 10 employees, the average number of interviews and releases is

40 and 99 respectiy
, : / respectively,  Thus, a : ;
additional enploger is required. the caseload rises by these figures, an

 Civn ,
.21ze Recommendation. The case load of the program will increase

e Suggest that an additional nepse
Proaram in the chak P daay W}t:]qT person to be emploved s
gxgérgz;zg,fhir§ia:“fut§te be given counseling andpsugerv?gig;edggggl Re&ease
tignai«gé(;étggﬁhtghg??ruﬁrdm purchase a dictaphone system and hire aﬁ adS'
their agt{vitipf qf*?\N@w the investigators in the Criminal Courts to ]é
We alsp &uqvﬁ“tjtxf“ifut diminishing the work load of the agency as egp?n
of authority to iggmﬁgﬁ”;§7f8@t@”,°f the program consider a greater 21?00 o
Perhaps the director may wion oot 198t0F in both the City and Crimina] Cogote

' soror, may wish to consider the appointment of an a;g?stgggrts.
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- ong h1s staff t i 1bi14
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' Sﬁaff Characteristics. Does the type of individual employed as an
investigator for the agency lead to greater success in program work? Paul
w1ce.present§ some guidelines in evaluating the sources of staff. According
to Wice, projects using quasi-volunteers had the highest release rates and
the lowest forfeiture rates. (page 118) The volunteers worked with the
program on a full time basis and attended school on a part time basis. Wice
a]so found that projects with VISTA volunteers did especially well, Why

did these projects have such high release and Jow forfeiture rates? Wice

states that

Volunteer and student staff members strongly believed in

the purpose of bail reform and carried on their job with a
missionary-like zeal. Because the education of law students
in the field of criminal justice is usually defense oriented,
these young law students come to the project with a keen sense
of the injustices currently plaguing the criminal justice

system.

In the Memphis project we find parallels to the successful Pre-Trial
Release projects that used volunteers. First, the Memphis program was
started as a VISTA program, The director of the current program was one of
the original VISTA vulunteers. In fact, some courthouse employees still
refer to Pre-Trial Release as VISTA. Secondly, the agency is made up of
recent college graduates, some of whom are in the position as a two or three
year interlude before entering graduate school or law school. A1l of the
staff members are highly motivated and have a genuine concern for the defen-
dant. The investigators and counselors work long hours and frequently take
their work home. There is clearly a mission orientation on the part of these
staff members. Without a doubt this program is alive with interest. It is
to be commended for the types of individuals working within it.

-~

The next problem to be considered is the importance

of the degree of supervision to the success of the program. Wice suggests that
agencies with a strong director are more apt to be successful. This certainly
is the case in Memphis where Dick Borys is a very strong personality and wields

a great deal of control over his staff.

Degree of Supervision.

Furthermore, Wice states that the success of the program is related to the
degree of supervision from a source external to it. Let us review the way in
which the program is supervised. Historically, the program bedan when Judge
0del1l Horton brought in some Penal Farm VISTA volunteers to interview defendants
and to make recommendations to the court. Judge Higgs, who took Judge Horton's
place, continued working with the program and generally acted as a confidant
of the program. When the program was first started, many of the judges in the
courts refused to accept Pre-Trial Release recommendations. However, Pre-

Trial Release has been able to demonstrate their effectiveness as a real asset
to the court. Therefore, more judges began to accept Pre-Trial Release recom-

mendations.

Hierarchically there never has been a procedure whereby direct supervision
is asserted by the judges. This is a healthy situation. For example, Paul
Wice shows that the most successful programs are those with the weakest level
of supervision from the courts. Wice makes the comment that unless the super-
vision is weak or the supervisor is convinced of the necessity of reform, a
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project is doomed to failure. In Memphis Judge Otis Higgs is committed to the
idea of bail reform and has given extensive aid to this project. Furthermore,
the general supervision of the Criminal Court judges is a problem oriented or
issue"@riented, Whenever a problem arises, Dick Borys is called into a meet-
ing with the Criminal Court Jjudges. He must justify or explain his actions.
This procedure probably should be continued. It has the inherent flexibility
since close day-by-day supervision by the courts is not exercised over the
program. Consequently the program is free to do its job in a highly pro-
fessional manner but is accountable to the Jjudges by having to justify con-
troversial operating procedures.

The relationship between the Criminal Court judges and Pre-Trial Release
1s not clearly defined. For example, one judge said that "the Criminal Court
Judyes set up Pre-Trial Release and therefore have control over it." Another
Judge comments differently, suggesting that the Criminal Court Judges have
very 1ittle need or desire for control over the program. Considering the re-
cent success of the program, greater day-to-day control by the Criminal Court
Judges would not be in the public interest.

Salaries and Budget. According to Wice, for a Pre-Trial
to be effective, 1t must have g ) Release program

"the financial security which only the public treasury can and should
prov%de, At the same time it is providing this secur?ty the city should
?e qarefg? to a]}ow.the bail reform projects sufficient independence

in 1ts daily operation, recruitment policies and other policy decisions.
Itris clgar from the projects visited that as the courts attempt to im-
pose clqser financ1a1 and policy making control over the projects the
more censervative anc less effective the bail project becomes." (125)

In the case of Memphis the agency started as i
‘ 15 ‘ , a volunteer program
;?ggﬂﬁﬁﬂ'“as 550? gha@ poin% it has been funded by the LERA gs anuZ;ggr¥%§£€a1
ram, in experimental program, the Pre-Trial Release Pro
obtained departmental status in Shelb ith tinuing badger froa Y
y County with a continui
the County Court. The program appears to be financially sggugg.bUdget from

In discussing funding it is probabl i
e ro Y necessary to exam i
of the employees working for Pre-Trial Release to zee if th;;eaggecg;;gﬁgg?e

to positions with similar agenci : i ]
1o Bos G § agencies. The salaries for Pre-Trial Release are

Director $13,100
Senior Investigators 7,944
Investigator 7,944

As a point of comparison, an investigator wi '
v ! ) son, with : '
and Public Defender's office makes over $%2,000 and g?g égéo;ggyegiqer?l ;
;he dfrectar‘@f an ATagama project starts at $15,000, wﬁi]e thepsaléxe v
or the Des Moines project is $18,000 to $22,956. The salary ranges gtrigge

local Pre~Trial Release Program is I ~
: ease $ low compar ‘ i
doubt reflects the origin of the agency USgngegl§$A052$En§;gggamswe gg;: "
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suggested ear!ier that the‘agency director give greater responsibility to the
senior investigators. Senior investigator's salaries should be raised com-
mensurately with their added responsibilities.

Data Collection. The last organizational variable to be considered is
data collection. The Office of Economic Opportunity (0.E.0.) study of Pre-
Tr1a] Release Program examines information systems within various jurisdic-
tions. Their conclusion is

"most projects keep extremely little data about the scope and char-
acter of their operations and about the effectiveness of their oper-
ations vis-a-vis the number of people coming into the criminal jus-
tice system. The lack of good data about project operations is pro-
bably the major problem facing most projects and the major impedi-
ment to further improvement of pre-trial release agency operations."

The 0. E. 0. study observes that of the 75 projects studied, 37 do not
know the failure to appear rate for persons on recognizance and 57 of the 75
do not know the rearrest rate for their clients. Of the 73 programs only 12
indicate to this survey that they had access to a computer. The 0. E. 0.
study asked the various projects for information as to whether they collected
data on about five different items including such things as number of defen-
dants interviewed and failure to appear rates. The percentages of programs
?ollecting data on these items ranges from 6% for the former to 90% for the

atter.

The Tocal Pre-Trial Release Program keeps data on every one of these
variables. In terms of record keeping, the local program is one of the out-
standing projects in the country. Record keeping facilities of the local
agency can be divided into incoming cases and closed cases. Concerning in-
coming cases, the Pre-Trial Release Program keeps a monthly interview sum-
mary for both the Criminal Court and the City Court. For the City Court,
their statistics are divided on the basis of felonies and misdemeanors. In-
formation is provided about the total number of interviews, the number of
defendants not recommended after verification, the number not recommended
after the initial interview, the number of defendants who elected to remain
in jail, the number who made bond after the initial interview, the number
who had a private attorney or public defender enter their case, the number
recommended for 0. R., $1 bond and reduced bond, the number of those granted
and refused by the judge, and the number placed under Pre-Trial supervision,
Thus the statistics for incoming cases are very comprehensive.

The program also keeps information about cases as they are disposed of.
This information includes such things as the nature of the charge, the dis-
position of the court, the number of days the defendant is on Pre-Trial Re-
lease, the number of defendants who forfeited and the characteristics of
the defendants. This information is entered onto what the agency calls
“the pad." The pad is simply a compilation of the names of defendants whose
Pre-Trial Release is completed. This system of case close-outs is unwieldy
and does not allow the director of Pre-Trial Release to have ready access to
statistics on close-outs. For the most part these remained in the pad and
are not summarized. UWe suggest that the program immediately undertake the
revision of its case completion forms and that these case completion forms
be put into a computer format. Using the old form as a guideline, this study
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is working with the director of the Pre-Trial Release program in preparing

a new computerized form. Each of the completed cases is put on a separate
card and keypunched. The keypunch data is run on the computer to obtain fre-
quency distributions on a series of variables relating to the defendant and
his activities while under the supervision of Pre-Trial Release. The form
which this report has created is contained in the appendix. A frequency
distribution for each of the variables will be provided for a six month period
of case completions. This period was between September 1 and February 1

The computer read-out will be used by the director of the agency to prepare
reports which can be forwarded to interested parties such as the judges, Attor-
ney General and County Quarterly Court.

Operational Procedures

Operational procedures of Pre-Trial Release include such things as inter-
viewing, verification, release and supervision. This section will evaluate
the agency's performance in these areas and, where advisable, make suggestions
for revising these procedures.

Interviewing. The first procedure to be discussed is interviewing.
The major question is whether the Pre-Trial Release Program is interviewing
the defendants as soon after charging as possible. For comparative purposes,
let us look at Wice's figures for eight of the largest projects in the
country. Excluding the Indianapolis project which reaches the defendant .in
3 hours, the remainder of the projects require from 12 to 270 hours from the
time of arrest until they first interview a defendant. The local Pre-Trial
Release Program is able to interview most defendants within twelve hours.
According to Wice's figures, this would make Memphis the second fastest program
in reaching the defendant. 4

In the City Court the agency interviews defendants twice a day; once
between 4:00 and 7:00 PM and again between 7:00 and 8:00 AM. At those two
times the Pre-Trial Release Progcram is able to interview defendants charged
during that day and the previous night. The program interviews the defendants
for the City Court on Saturday morning, but does not interview again until
$unday evening. Since a judge does not sit on the weekend after Saturday noon,
1t makes no sense for the program to interview any earlier. Those interviewed
on Sunday are recommended on Monday morning. In the Criminal Court a defendant
is located either through a referral or an examination of the docket. As
soon as the referral or docket information is received, the program interviews
defendants in the County jail. Less time is required to interview defendants
for Criminal Court than for the City Court. The Sheriff gives the Pre-Trial
Release investigators greater access to the defendants in the County jail.
Also, thg number of defendants who must be interviewed in the County jail is
substantially smaller than in the City. Therefore the program is reaching the
defendant as quickly as a, judge can be found to hear the case.

_ Wice discusses some of the reasons why Pre-Tria] Release j
difficulty reaching the defendant. This report examines thesep?gggg$ée2ize
to see if they exist in Memphis and Shelby County. One of the major reasons
for delay may be poor location of the program in relation to the jails. The
Pre-Trial Release Agency in Memphis is located in the basement of the old
Courthouse at 140 Adams Street. Its major office is not in either of the
buildings where the jails are located. But, the main office is in very close
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proximity to both the City and the County jails. Therefore, the investigators
haye a very short walk to either of these facilities. In the City, the Pre-
Trial Release investigators share facilities with the City Probation Depart-
ment on the first floor of the Police building. The room, which was originally
a court room, is cramped with many desks pushed together. There is no privacy
afforded the Pre-Trial Release investigator. However, this office gives him
ready access to a telephone from which he can do his verification. The room
in the Police Building is absolutely crucial to the agency. If the investi-
gator must go from the interview to the Bureau of Identification and then back
to the main office to verify, and then come back to the City Court, an inor-
d1n§te amount of time would be consumed. To be able to walk to an adjacent
office and make the necessary telephone calls in the small amount of time
allotted in the morning allows the agency to verify a larger percentage of
pgop]e than they would otherwise do. No such room exists in the county.

Since a recommendation cannot be made on the same day in Criminal Court, a
proximate interview room is not especially crucial in the County jail.

There has been a proposal in Memphis to build a new criminal justice
complex. The architects of this complex, Mahan and Shappley, were inter-
viewed for this report. We asked them if the jajl facilities would have
rooms available to Pre-Trial Release for private interviewing of the de-
fendants and if the Pre-Trial Release Program would be given an office di-
rectly adjacent to the jail. The architects assured us that such rooms were
available in the area of the jail where recently arrested defendants would
be held. The central office of the agency will be moved to the new complex.
A strong recommendation of this report is that if the new facilities are con-
structed, office space should be provided for Pre-Trial Release investigators
to use for verifications. This is especially crucial in obtaining the quick
release of the defendant. Since both the City and County jail are to be cen-
tralized in the same building, it will be necessary to move the entire Pre-
Trial Release offices into the new complex to maximize their access to the
defendants. Therefore another recommendation of this report is that all the
offices of Pre-Trijal Release be contained in the new criminal justice com-
plex. To do otherwise would work a hardship on the defendants who would be
released through Pre-Trial Release's auspices.

Another question developed in our research concerning the access of
the Pre-Trial Release investigators to the defendants. The Police Depart-
ment has been especially helpful to Pre-Trial Release by giving access to
the dockets and names of all defendants. However, there are problems once
Pre-Trial Release decides to interview a defendant. First, defendants are
accessible to Pre-Trial Release only during two short periods a day. This

“makes it difficult for the agency to interview all defendants, especially

on a busy day. Part of the problem is that the jail layout is exceptionally
inconvenient and it is time-consuming for the Police to bring defendants to
the interview area. Secondly, defendants in the holding area next to the
Court are difficult to interview. Given the lack of privacy in the holding
area, a good interview is difficult to conduct. Further, access and exit
are difficult for the investigator. Recently, an investigator was locked

in the area until the officer who let him in returned. Thirdly, investi-
gators have to wait until the desk sergeant permits an individual prisoner
access to the Pre-Trial Release investigator. This is especially true in
the late afternoons and in the evenings. There have been instances when

the desk sergeant has told Pre-Trial Release that a defendant was out on bond.
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When checking over the records the next day, the investigator found out these
defendants had not been bailed out. This practice prevents Pre-Trial Release
from having immediate access to the defendant. It may be a vestige of the

earlier days when there was great hostility between Pre-Trial Release and some

Jatlers. At that time Pre-Trial Release had a difficult time gaining access
to the defendant. Some of the hostility has dissipated as Pre-Trial Release
investigators and desk sergeants cooperate on a day-to-day basis. We praise
Lhis decrease in hostility but strongly recommend that when requested Pre-
Trial Release be given immediate access to defendants at the appointed time.
-Further, we recommend that additional interview times be scheduled.

” We further recommend that in the City jail, stress should be on obtain-
ing the release of individuals without bond, if they qualify. Therefore Pre-
Trial Rele e should develop some sort of booklet or flier which can be
passed out co all defendants who are arrested. Such a booklet would explain
the differenﬁgs between Pre-Trial Release and the bondsmen. It would also
explain the ¢circumstances in which the individual may obtain an 0. R. under
the auspices of Pre-Trial Release. We suggest that such a pamphlet be dis-
tributed to all defendants who are arrested and charged by the Memphis Police
liepartment.,

Pra-Trial Release cannot interview a defendant until he has been charged.

The police have the right to hold a suspect for a reasonable period before he
15 Charged, During that period they may do an intensive investigation to see
if there is sufficient evidence to charge the suspect. A Jarge percentage

of suspects arrested are not charged by the police. Limiting interviews to
defendants actually charged creates an acceptable work load for the pragram.

General Criteria for Release. The question has been asked a i
whether objective or squecti?ﬁ“?%iteriaqfor release are the bes@.nyA§12§§
Juctive system uses points to determine if a defendant should be released
while a subJective system lets the investigator's perception of the defen:
dant determine release. Memphis operates on an objective system. An ob-
Jective system has a number of advantages. It eliminates the individual
biases of the investigator and permits him to quickly determine if the de-
fendant should be released. Furthermore, it makes it appear that the defen-
dant is being Fe1e§sed by an objective point system rather than through the
_ biase% of any particular investigator. This protects the agency when its
qaaiﬁmans are challenged. If a defendant forfeits, the point scale can be

b]amed rather than the faulty judgement or biases of the agency investigator
Paul Wice states that cities with objective point systems release four times
a% many defendants as those who use subjective systems. Therefore the ob-
Jective system is clearly defensible.

Discussions with the investigators showed that the objecti
| D Wit L Jective s
some 1@@p@ml&§~* For example, during the interview process the inzzgingigr
gets a subjective feeling of whether the defendant would be a good person to
release.  When the defendant ranks in the borderline area of § to 7 points
{@ points are required for release) the investigator generally can use his
discretion. For example, if the defendant has five points, not quite enough
for release, the investigator may go through the points once again and at-g

Lempt to recalculate. This slightly subjective intrusion into the objective

system is understandable. One authority stated:
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fMost 1nfoymation of the defendant's background such as length of residence and
Job_stability does not fall neatly into one of the point slots. One is frequently
dealing with periods of time which fall between categories and must therefore

rely on his common sense and intuition to dispose of these constantly reoccurring
sub3ect1v¢ decisions. " (Wice, p. 130) Even in examining these variations in

the Memphis system, it is difficult to find any criticism of the way the ob-
Jective system is used.

Verification. The purpose of verification is to determine the accuracy
of the information given by the defendant and the extent to which the defendant
is a good risk. If a defendant lies to the Pre-Trial Release investigator, the
program's relationship with him immediately terminates. Furthermore in talking
to family friends, relatives and employers the program finds out a great deal
about the individual. Some of the problems in verification include difficulties
of reaching the relative because of a lack of a phone or no one being home, the
threat to the employment possibilities of the defendant if the program talks to
an employer and the problem of a defendant remaining in jail if verification is
difficult to obtain. Another problem in some Pre-Trial Release projects is
that the verification procedure is pro forma. In other words, programs do not
take the process seriously.

We directly observed the Memphis Pre-Trial Release investigators in the
verification process. Investigators did not especially enjoy making the tele-
phone calls to verify information. In fact, it was a tedious task which simply
had to be performed. However, the investigators did call two, three and some-
times four individuals to verify information. We noticed that during verifi-
cation the investigator gained insight into the problems of a defendant and in
some cases could not recommend him because of information Tearned during the
verification procedure. We found that in City Court, Pre-Trial Release rejected
6% of the total number interviewed because of information uncovered during
verification. We also attempted to determine what happens if verification is
not possible. The investigators have found that in the early morning someone
is usually at home. If the family does not have a telephone, many times a
neighbor is called to contact the family. If the family is not contacted,
many times the investigator can talk to them in court. If all these methods
fail, then the agency must let the defendant remain in jail. Release does
not take place without verification. The importance of verification is shown

by the fact that the agency was unable to verify only 7% of the cases in time

for court. The verification procedure is a very important part of the Pre-
Trial Release process and we recommend its continued use in the very conscien-
tious way currently employed by the investigators.

Recommendation to Court. Pre-Trial Release does not release defendants.
Rather it makes recommendations to the court which in turn releases the
defendant to the custody of Pre-Trial Release. One judge we interviewed stated
that in most cases they accept the Pre-Trijal Release recommendations. To
determine the extent to which judges accept Pre-Trial Release recommendations,
we examined the percentages of accepted recommendations from the inception
of the program to the present. This infermation is contained in Table 6.
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Table 6

Per&gnt&ge of Pre-Trial Release Recommendations
Rejected by Judges from Inception of Program

e o Hisdemeanors Felonies Total
City Lourt 6.5,
and $1 fond “ A %

City Lourt Reduced

Bong - 23% 23%
CriminaY Court

$1 Rond - id 34
Crimingl Court

Reduced Bond - pd 7%

N Hismpenonis s
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. Excluded Offenses. The Memphis Pre-Trial Release program does not auto-
mat19a11y exclude any defendant because of the severity of his offense. Ex-
clusion of particular cases may take place because a Judge is unwilling to
accept a recommendation or the program feels that the defendant is not a good
risk for reasons other than the seriousness of the charge. Program investi-
gators have complained that many judges do not release to them defendants with
more serious charges. This was confirmed when some judges told us that they
wanted to restrict Pre-Tria] Release to only misdemeanors and felonies
non person. Judges argue that defendants charged with serious crimes are more
apt to forfeit and/or be rearrested while on bond because they have a high
stake in escaping the consequences of severe punishment. But Pre-Tria) Release
investigators argue that severe felons are more reliable risks to appear for
court dates. Among the reasons advanced are the fact that many serious crimes
are crimes of passion, that these defendants are first offenders, and that
many defendants with a serious charge are from higher socioeconomic circumstances
and have a greater stake in the community. Some also argue that these defendants

gre deterred by greater interest by law enforcement officials if they become
ugitives.

In Chapter VI we extensively examine the relationship between the severity
of the charge and the propensity of the defendant to either forfeit or be
rearrested on another charge while on bail. In this section we will summarize
the results, as they apply to the Pre-Trial Release Program. For a complete
exposition of the role of severity of charge and a discussion of how both
forfeitures and rearrests were measured, the reader should consult Chapter VI.

Judges regularly make their bail decisions on the basis of the seriousness
of the charge against the defendant. How valid is the assumption that those
charged with serious crimes are less apt to appear in court? The data in
Table 7 shows that the severity of the charge is not related to the forfeiture
rate,

Table 7

Severity of Charge and
Forfeiture Rate

Felony Person  Felony Non Person Misdemeanor

Forfeiture Rate 8% 20% 14%

N = 146 498 681

This table shows that felonies against person have a substantially lower for-
feiture rate than either felony non person or misdemeanors. The table totally
discredits the assumption that the forfeiture rate can be Jimited by making
bail decisions solely on the basis of the severity of the charge. The rgader
will ncte that in Chapter VI we examined this relationship whila taking into
account the size of bail. The results in Table 7 were not altered whan using
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ﬁﬁiﬁyﬂt&tf&ﬁicai procedure. Further, when examining particular charges we
found that armed robbery (4%) and assault to murder (2%) had the lowest for-
fgftur& rates, Crimes against property such as forgery had the highest
forfeiture rates (257) in the study. Do these relationships continue to hold
for cases handled by Pre-Trial Release? Table 8 shows this is the case.

Table 8

Severity of Charge and Forfeiture
for Pre~Trial Release Cases

Felony Person  Felony Non Person Misdemeanors
Forfeiture Rate 0 8% 11%
N o= 13 73 . 36

AR TR ST S A s e

Table # shows that there is a 1inaar relationshi i

able Yinaar p between charge and forfeitur
%gte ;ar the Pre-Trial Release cases., The lowest percentages gf forfeiture ar:
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m 9ggmeansrs. As far as the forfeiture rate, these figures show conclusively
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Table 9
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Person Non Person
Rearrest Rate 11 234

N e 146 498
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" Table 10

Severity of Crime and Rearrest
Rate for Pre-Trial Release

Felony Person Felony Non Person

Rearrest Rate 8% 18%

N = 13 73

Table 10 shows that for the Pre-Trial Release case the rearrest rate for felony
person was 8% while the rearrest rate for felony non person was 18%. These
figures further confirm that defendants charged with felony against person

are better risks.

What are the implications of this data for judges evaluating Pre-Trial
Release recommendations for the release of defendants charged with more
serious crimes?

1. The best possible risk both in terms of forfeiture and rearrest rate
is the defendant charged with assault to murder. Judges should make
every effort to release these individuals either on 0.R. or on a very
small bond. They do not appear to constitute a great threat to the
community or to the administration of the court docket.

2. In terms of both rearrest and forfeiture the greatest problem to the
court appears to be non-violent felonies. Defendants charged with
burglary and property crimes forfeit at exceptionally high rates.
Those charged with burglaries are rearrested in extremely high per-
centages. It would be our recommendation that the courts consider
placing more non-violent felonies under the supervision of Pre-Trial
Release so that the activities of these defendants may be monitored
while on bond.

3. Cases involving death and armed robbery have exceptionally low
forfeiture and rearrest rates when compared to other types of
crime. A great deal of publicity is generated when these defen-
dants are released into the community on a reduced bond or $1 bond.
However, we think that the courts should seriously consider releasing
through Pre-Trial Release defendants who are good risks in these
categories. The agency has shown that it does a good job of moni-
toring the activities of these people while on bond. Therefore the
risk of the defendant forfeiting or being rearrested is relatively
low. The unwillingness of some judges to release these defendants
charged with more serious crimes on $1, 0.R. or a reduced bond is
a function of newspaper publicity and resulting public pressure.
Therefore this recommendation is two fold. First we recommend
that the judges revise their procedures. Secondly we recommend
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that the newspapers more accurately portray the rearrest rates of
-z defendants released on bond. A parTicular sensational case singled
Gut as an example of extensvie Pre~Trial crime or forfeiture for
serfous crimes does disservice to justice in the community. The
newspapers and the media need to be much more accurate in their
reporting of cases where crime takes place while defendants are

out on bail.

Release and Recommendation to the Court. This section discusses the types

?f ra?gase available to the program. The program is able to obtain re1easgp
xﬁf Tifdemeancrs in City Court on recognizance (0.R.). Recognizance simply
??dﬁa Ehat dgfendgnts are released without bail on their own good name. In
f:edca:e of felonies a $71 bond is assessed. The basic idea behind the $1

gQ?} 14 to make sure that the defendant can be prosecuted under the state
jadif{umpinggstatutes. We question the practice of assessing a $1 bond against
sif% gndaft on the assumption that the bail jumping statutes do not apply to

t? %n_ﬁftq ¢harged with 0.R. After a reading of the statutes, we believe - °
ﬂ‘ﬁ it qufR,‘reieasg is sufficiently established in Taw so that the bail
ég{g ?? gtatutes do in fact apply. 0.R. is a form of bail. However, since
fia' ﬁhqe¢?reat pf0b1em, there is no reason why the court cannot continue
%geng t % ﬁ bond as opposed to 0.R. 1In addition to using 0.R. and $1 bond
rad =0§ab reafﬁ1a1 ReTease Program can use a reduced bond. The use of a
w{tzgeﬁ ond hqﬁ'advaqtages.when the judge does not want to release a defendant
: ult any monetary incentive. By arguing for a reduced bond, the program

is able to qe fenda
Q; ) re]gg;ﬁ?erenddnts released who normally would not be eligible for $]

Two comments should be made about red i

Sedtad i Mo uced bond. First i
}éﬁjﬁé?cg?gngempgés ageggy;1hé]stated that reduced bond was’u¥23n1§a3;r§1ggw
lurisdictions, G Wa gnly laudatory of the concept of
Viked the idea that it made more def ' igible for ralease. Toore and

’ ‘Lhe 1id e t mac endants eligible for re]
some situations in which reduced bond is i i  Tesel tyone are

) Flons ' inappropriate. At lea

ég?gg&piggciyfﬁwgdvd1d not want to put a defendant in the custo§§ §¥0P32-$2$a1
VNE 10 5505 Some nenesary bond, s o CESES, 88 BOsSTble these Judges

int 158 50 vond. — As one judge told us, he fee]
assessment of a Timited monetary bond, even th i ’ ctuged renne
155 | s ou
sp;ta fgaftper§on’the same hardship that a much %grggrmggngewgs?gc$g; ;egr:sents
igx tgéaf;;ps;ggggig ?gr?raffluegt§d Therefore, this Jjudge saw the reduceg Egad

! ¢ Same ‘ "egular bond, serving as a monetary i ‘
ggzgsh1$6i In an9§he? case we asked a Judge about his fquﬂe;2°52§1§? igguc d
ihw'évﬂugeﬁ gg;§1§z;dgsg3gg§ appgzrgdftc be very defensive about his use ofe
the red : 1551 us that from tha i
tgdu@éd p@nd except when specified by the fac§5p$;n§hgnc2§ewou}g CoaneTbloy
us that these two judges are using the reduced bond contrar& to 15582§1$?t

We believe that some type of stati
e ! 1on hous
be ayéilable to defendants through Pre-Tria]eR£$;§§Ze
release thelpre»Tr1§} Release investigator is authorizéd
on their own recognizance if they meet certain criteria,

of misdemeanants should
In station house
to release individuals

may specify the number of points required before an indiviggg]eggmp;g’r:?eggggcy
3

n of criteria. An

or that the crime be non-violent, or some other combinatio
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examp1e of a jurisdiction which uses jail house release is Hennepin County,
M1qnesota.. The procedure manual of the Hennepin County Pre-Court Screening
Unit describes the program.

Any‘pgrson charged with a misdemeanor and scoring three on the
verifiable release criteria scale is eligible for release from
jail. Th1§ release is authorized by the delegation of authority
from the sixteen judges of the municipal court to the pre-court
screening officer who is on duty that night. The screening of-
ficer must sign for each release and assure that a defendant
knowg his court date in time. In almost all cases in division
1 this will be the following morning at 9:00 A. M. In any sub-
urban division it will take 24 hours to process the paper work
and the court appearance should be scheduled for 8 hours from
the time of release. Formally the jail staff will process rou-
tinely any release readied by the court screener. However, it
1s part of the screener's duty to insure that no case he has
interviewed has been forgotten due to an insurge of new arrests
or bookings. ; -

In Minneapolis, the Pre-Court Screening Unit has the power to release indi-
viduals charged with misdemeanors who meet certain criteria. They may ve-
lease defendants only when the judges are not sitting, in the evening and
on weekends. We visited the Hennepin County program and observed it for
two days. We spent one day in the jail actually observing the investigator
in the release procedure. Direct observation suggested the program was
highly workable.

Why should Memphis consider a station house release program on week-
ends? First, defendants charged with misdemeanors who cannot meet bail
sit in jail over the weekend. This is unfair, inequitable to the defen-
dant and is economic discrimination of the worst kind. Secondly, a type
of station house release is already operating in Memphis. Any defendant
charged with a misdemeanor is eligible to be released on bail of $250 as
soon as he is charged. He only need post $250 in cash or obtain a bail
bondsman to underwrite the bail for him. This process does not involve
a judge, but rather is automatically set for the defendant. Therefore,
moving into some form of CR for defendants unable to provide their own
bail through station house release does not appear to be a violation of
accepted practices and procedures in Memphis. Thirdly, the city jails are
currently overcrowded. The jailers make every attempt to secure release
of defendants as expeditiously as possible. It does not make sense to con-
tinue holding defendants charged with minor crimes.

We discussed instituting CR station house release with the judges.
They felt that this would be intruding into their prerogatives and they
were not entirely sure that they would be in favor of such a concept. One
judge referred to it as an "idealistic concept." We feel that the concept
is not idealistic but practical in many jurisdictions. “he judges are not
giving up their prerogatives since the practice of releasing a defendant
without a court hearing on bail is already permissible for a misdemeanor,
Further, the judges can strictly define the characteristics of defendants

they would want to see released.
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. PWQ suggest a station house release program be tried on an experimental
basis for aﬂ]imited period of time. The results should be studied, including
f? Q%amina;agn!of the forfeiture rate of those defendants. This experiment
;;Gu d be 1n1tgated with one City Court judge granting the Pre-Trial Release

ragram authority to release in his name. The City Court judges should set
Zgnzgmefggiter1a for defendants' release. For example, initially only defen-
can ?dwb out a record should be released, The Pre-Trial Release point scale
:1*urh ,$ employed and a defendant lacking a verified point total of at least
;afasrau‘d not be released through.this form of OR. Once the station house
i~ bu{gigtcgram‘has been in operation for a month on an experimental basis,
it e service should be brought in to evaluate its operation. If the
eiture rates for the station house release defendants do not exceed the

forfeiture rates for the misdemea i '
" 5 nors found
should consider expanding the program. ih our sty then the Judges

A third problem related to release is the time i

o 11 ‘ ‘ . e time it takes to get a d -
g;né Eelﬁased. This has been discussed at least partially above? We p§$§2~
defeﬁdantét t?e Tocal program was among the best in the country in releasing
erend hog;s a?ge:egggm?2?g$i$n'fgr misdemeanors is made to the court with-

‘ 1al interview and the individual is r -

22?Epigmed1ate1y qfter the judge has accepted the OR. In the Cagleg;ege?l
muctdbens§26d6{1?1na1 Courts the process is more time-consuming. A hearing
i 3 Tather i v apert nisien . cesee e (O

ne 2 Xt written for the court. This report ’
takes two to four hours to pre i i e ool

L | 'repare. It involves a considerab]
Investigation into the background of the indiyi fow this as 2y
positive aspect of the program. The d ? I bing onis.as @ very
§1 or mduend tony O Criminal.c e defendants who are being considered for

or » . ourt frequently have more s
or areé charged with more serious offenses Th Tt 1S imporiene o
o n charge : : . erefore it is im ;
Pre-Trial Release to obtain all possible information about theggrgzgsngg:ts.

The fourth point we want to discuss in terms of release is the nomber of

defendants released through the Pre-Trial Release Program. Table 11 shows

the number of defendants 3 ; : .
Broqran. released and interviewed from the inception of the

Table 11

Number of Interviews and Releases for Pre-Trial Release

3 B 3 ; F . . .

rren
] R

nteriame  jefendants  percent
?;gge$$?§?rzaagg?§elonies 218 74 347%
o WeoowE
o S 20
Total number of Cases 8358 2782 339
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Table 11 shows that from its inception in late 1971 the Pre-Trial Release Pro-
gram has interviewed over 8,000 cases. Of this number Pre-Trial Release ob-
tained the release and supervised over 2,700 defendants. Using the figures
for three full years in which Pre-Trial Release has been in existence, we find
that they have been releasing and supervising over 900 defendants a year. This
clearly is an astronomical number of cases. Furthermore, these figures show
that 569 felonies were released by the Criminal Court as opposed to 1201 fel-
ony releases from the City Courts. Therefore the Targest percentage of the
program's business is in the City Courts since they handle the greatest num-
ber of cases. The number of misdemeanor releases in the City was 1012, while
the felony releases in the City were 1201. This indicates that the agency
gave slightly more preference to felonies because misdemeanors can obtain
their release through a very minimal bond.

In our interview, one judge stated that the Criminal Court judges
started Pre-Trial Release and perhaps its activities were spreading too
widely and should simply be limited to the Criminal Court. Such thinking
should be discouraged. Historically, Pre-Trial Release was started as an
agency under the auspices of one judge, not the Criminal Court. Further,
all of the charges that the program deals with in the City Court are state
charges, both felonies and misdemeanors. Many of the decisions on bond
are made in the city and are usually accepted by the Criminal Court judges.
Therefore, although Pre-Trial Release obstensibly works in the City, its
work does not go for naught as far as the Criminal Courts are concerned.

In examining Table 11 we find that the total release percentage for
the agency has been somewhere around 33% or one third of all the cases it
interviews. How significant is this figure? Studies of other Pre-Trial
Release programs gave us no guidelines. The best data is from the Office
of Economic Opportunity (OEQ) study. This study was limited because half
the projects interviewed did not give any data nor did they know what per-
centage of the people they interviewed were actually released through the
court. The OFQ data showed that approximately 58% of the projects recom-
mended a higher percentage of the total number of interviews that did the
local pre-trial release program. Why does the local program not rank any
higher? There are a number of reasons for this. The agency feels that it
is necessary to give every possible defendant an opportunity for release
if he deserves it. Therefore if his record does not indicate otherwise
the agency is more than willing to interview a defendant, although they may
not give him a recommendation for Pre-Trial Release. Many defendants do
not want to wait in jail the few hours it takes the program to make the
recommendation to the court. Therefore Pre-Trial Release has found many
cases where the recommended defendants have been released before the pro-
gram can reach them after the court hearing. Further, as was earlier demon-
strated, the rejection rates in City Court for reduced bond were very high.

Table 11 shows an additional reason for the program's relatively low
release rate. The release rate for the Criminal Court is considerably
Tower than the rate in the City. For example, the release rate in the
Criminal Court was 20% as compared to the total rate of 33%. The release
rates in the City Courts were 45% for misdemeanors and 36% for felonies.
These figures are well above those for the Criminal Court. Why is the re-
lease rate for the Criminal Court so much lower? First, the cases in Crim-
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iral Court are much more serious and many defendants probably had been rejected
Ly Pre-Trial Pelease in the initial screening in the City. The more serious
natgr& of the rases is shown by the larger number of reduced bonds as opposed
Lo 41 bonds. Angiher reason the release percentage is smaller in the Criminal
(rurt i that the judges want Pre-Trial Release to do background investigations
Tnasg baakgraund,igvestigations may provide nothing more than information for .
§hg Jjudicial decision-making process. Therefore, Pre-Trial Release interviews
d“dﬁf&ﬁ§&ﬁt, not necessarily for the purpose of obtaining his release, but
fathef te provide greater information for the Criminal Court judges. This is

i h%gh!y gﬂmmend&big procedure and ought to be continued, In fact, we encourage
the Criminal Court judges to continue using Pre-Trial Release for this purpose
The third reason for a low release rate in Criminal Court is that defendants .
are: referred to Pre-Trial Release by a variety of sources including attorneys

It rany anes these defendants have no hope of obtaining a release under Pre-

giz?% Release, but the attorneys want to give their clients the best chance of

( . ‘V,r . 3 1 4 L3 +
supervision. Pre-Trial Release supervision is clearly related to its Tow

furfeiture rate. Paul Wice provided guidelines on the importance of supervision.

Tge fayeiin s love . igq i

;gtggﬁminﬁq the Tevel of supervision and the forfeiture rate in a number of
xéééfif ~¥Lff9qﬁq that the amount of supervision was among the strongest pre-
Q‘aijj; gijuagfg3tgras. He states that his data "clearly shows that as the
?ffgihgﬂ;?;§§?h§b ]ES ﬁuﬁ$£v131@n over the defendant it is able to achieve a
Gt piture rate.” What are some of the tools whic i

thar presrar: in supervision?  They include: " can be used with

1. Contact by telephone and letter during the pre-trial period.

S Hequiring the defendant to phone 9
i the defe n or -Tri
tease office on a regular basis. appear at the Pre-Trial Re-

Autively searching for defendant if he fails to appear

A

4. tupervising a variety of special release conditions

e . -
o Providing employment and rehabilitation services for the defendant

Weo evaluate the effectivenes ~Tri fn M
uy.wﬁauuriﬁw the extent to whichsitogsggetgggeTg}Zéeﬁileg?esagency o empnls
FA0F gy which the program supervises these defendants iEPECV;519n' rhe
waiﬁaauf tall 1n. A defendant may be required to call into the Seney one
ﬁ”:f'i‘.gnav tvery two weeks, or once a month depending upon his agegcy once
sore than Tikely a defendant on reduced bond will be asked t ot moeotor
ufﬁﬂn than ¢ defendant on OR.  If a defendant appears to b ? report more
??NH?JH, they may ask him to report in person on a regula ebd r15k to the
?;1¥"dfn§ §31?$ tn% prsgrdm the counselor taking the gallrhags;séarghenothe

A4t vard he records the date of ca o . un
&ar3§d>§n thee card related to ﬂefen;;niqg $i§b123U1r$hgb3§§ agy questions
gﬁyghnrt(&w 15 working, if he has obtained a 1awyér or if h:n,ant may be
hatdlitation for @ problem. On a regular basis the pro 1s taking re-
Pivt or defendants to determine who has not called ig g;ﬂm combs through a
dantr are particelarly troublesome to the program. The ovan eer defen-
thes and Find vut the reason for lack of contact. The dg;ggggﬁtmgzttﬁa]]

: en co-
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erced into cql]ing the agency on a more regular basis. These are clearly prob-
lem cases which the agency is alerted to.

The investigator or counselor who talks to the defendant on the phone is
usua!1y not familiar with the defendant's problems. We heard more than once
the investigator talking to a client as though he kney that individual and his
problems on a very personal basjs. After hanging up the phone the investigator
would look at me and say, "I don't know that man from Adam." This is a problem
w!th‘the program because of its very large case load. However, the procedures
within the agency make this less of a problem than wouid appear on the surface.
The program keeps good records and uses the call-in card system for each defen-
dant. Therefore the agency gives the defendant a sense of relationship that
shou]d pqs1t1ve1y motivate him. The procedure is more than adequate especially
considering that the problem cases are sorted out for special handling.

Of the five criteria discussed earlier, we find that the Pre-Trial Re-
lease Program uses the phone call-in the most. However, where necessary,
they use additional phone calls and letters during the pre-trial period. They
ce(ta1n1y search for a defendant who fails to show for his trial. If that
client has not been calling in, they may supervise a series of special con-
ditions. The agency involvement in rehabilitation and in employment services
is limited. This is clearly a function of staff size. The agency is so over-
burdened with checking call-ins, making recommendations to the court and veri-
fication that it can't assign counselors to be used strictly in the area of
employment and rehabilitation. This does not mean that no personal services
are given. In some cases clients are actively aided by investigators who take
an extremely personal interest in them and help them find jobs or solve some
of their problems. This is costly to the individual investigator since it is
in addition to his other duties. Therefore, there is some rehabilitative ser-
vice attempted in a very transitory way. We would suggest that if the agency
is able to obtain funding for an additional person that this person could be
used as a counselor.

The defendant who is rearrested on a felony during this period of super-
vision is apt to have his bond with Pre-Trial Release terminated. Bail bonds-
men and some lawyers interviewed during our study severely criticized the Pre-
Trial Release Program for not caring whether their clients forfeited. They
reasoned that since the program did not suffer a monetary loss of bail bond,
there was no stimulus for them to pursue the defendant. They also stated
that because of the absence of this financial impetus, the forfeiture rates
of the Pre-Trial Release Program would be higher. The following section
demonstrates that Pre-Trial Release has Tower forfeiture rates that the bail
bondsmen. We extensively observed the Pre-Trial Release Program during the
year of the study. We saw that the director was tremendously concerned when-
ever a forfeiture was declared against a client. Since it is not a private
enterprise company the program may not be able to define its success in terms
of dellars and cents. However, it does define its success in terms of the
forfeiture rates and rearrest rates of its clients. Since the program had
traditionally operated in a hostile environment, it has been necessary for
them to have good figures to justify their continued existence. Whenever a
forfeiture takes place, an investigator feels personally responsible. We
observed a case where the investigator was extremely reluctant to tell the
director of the program that a forfeiture took place. In the few times we saw
a forfeiture, there was great consternation on the part of the entire staff.
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Relative Effectiveness of Pre-Trial Release and Bail Bondsmen

This portion of the study evaluates the Pre~Trial Release Program b i
the relative effectiveness of the bail bondsman and the Pre-Trial %eieasz ﬁgggﬁgéng
There are a multitude of studies critiquing bail bondsmen. The National Advisory'
Commission on Criminal Justice Standards and Goals argues that private bonding
iompan1es should not be a]lowed as sureties for profit. In spite of this litera-

zre %he bondsmen and their supporters claim that they are highly successful
iatse ecting good risks and therefore have relatively low forfeiture and rearrest
anygié ﬁre~Tr1a? Release programs dispute this and claim that bail bondsmen take
anvon tz g czn meet the 10% fee and obtain a cosigner. Pre-Trial Release programs
stgt tha they, ra?her than.bqndsmen, select the best risks. Furthermore, they

; e that with their supervision capabilities, even more defendants could be
released under Pre-Trial Release without being a threat to the community.

This is a classic confrontation with each side claiming that i
22§f§§?§ sgstim for releasing defendants. There is a consigerab1e1§mgﬁgge2?nts
contust aats 0 ahether bail bondsmen or Pre-Trial Release have the best for-
R o oo e Tt 6 Fa e b 6o 1 S oo ek s
that the $1 bond people be%ng released into ihe1c TSy a6 oo S e
in great numbers. These assumptions, confusing 13$2$;;€¥0ﬁr: Tt aanes
_ : J S nd la
:¥$e§2?32gll¥ e?aﬁgned in_this section of our analysis. This stud;kogfrg?ziive
e hayenes of the Pre-Trial Release Program and the bail bondsman in Memphis
y County will be done in the context of the following variables: release

rates, forfejture rates, r ; : '
ear - LT3
rates. > rest rates, dispositional rates, and recidivism

Release Rate. First of a11‘ we exami
. , mine the percentages of i
_ ;gle?ggdogniﬁg gr$~Tg1a1 Release by the bgil bondsmen. Pge-Tria?eggqggzzsagggggted
R Pre_Tr?a?nRZ?ZzsgeggigsthgrffeIggiei while the bail bondsmen accounted
\ . or 5% of the misd i
g;;gegggdsmeg ¥e1ea§ed approximately 69%. Bail bonds&gnegﬁzngg1ggl?asethh118
percer h?ghgr pglgg;Eggzngfm%s?emeanors while the Pre-Trial Release pgogrgmsﬁgg
' . elonies than misdemeanors. is i i i
;ggngggngy %gggrv1ews fe1ons n two courts. Further, sinzg1§hésb;gg1$gl s1nge
assistancz 3250, most defendants are able to post bond quickly. Thus th21s ency’
is not required to obtain release for misdemeanors.. This aata c$g§3?§ ;

shows that the Memphis system reld i
e et £he Memphis dgfendantsTeS on bail bondsmen to obtain the release of

Next we examine the demographi i

; : phic variables of age .

;§1$h§g§dare any differences between the cases hand%e& EEXPiQ?T;?g? EO}determ1ne

P dondsen, Raiter dten presenting 11 of the data e simarize Sone of

: . s that Pre-Trial Relea i cad Wi

zﬁlgg1§?1ari Cﬁndeerab1y younger than those handled biebgg}eggdehaFQLd W

the bondsen ] $ve no substantial assets and are unable to raise ﬁmeg. Praobably
men. The data also shows that Pre-Trial Release has a sl?ght%;r?gagr

percentage of female defendants. Th o
than bondsmen. It is difficult to f?ngggngﬁaggd ton Tewer femaes as clients

- n for this di
in many cases the husband or the boyfriend of the d2f§23§n212€§2§;§§ igcsg% Egit
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out of jail as soon as possible. Thus he is unwilling to wait for Pre-Trial
Release to do an interview. In the case of felonies we find the percentages

of black and white for both bail bondsmen and Pre-Trial Release to be identical.
For misdemeanors, the program had a lower percentage of blacks than did the

bail bondsmen. For example, 47% of Pre-Trial Release cases were black while

65% of the bail bondsmen cases were black. Wwe do not know why the figures diverge
in the case of misdemeanors.

Another way of examining release rates is to determine if the defendants
under Pre-Trial Release are charged with less serious offenses than the bail
bond clients.  These figures are presented in Table 12.

Table 12

Felony Arrest Charge for
Pre-Trial Release and Bail Bondsmen

Arrest Charge pre-Trial Release Bail Bondsmen

Person 15% 21%
Non Person 85% ' . 79%
-~ Peyr Cent = - -100% ‘ 100%
N = 86 448

Table 12 shows that bail bondsmen have a slightly higher percentage of felonies
against person. However, it is surprising that Pre—Tria] Release has a consid-
erable percentage (15%) of defendants charged with crimes against person. When
examining the non person felonies, we found that the bondsmen had more burglary
defendants, while Pre-Trial Release had a higher percentage of property crimes

such as forgery.

There are those who argue that Pre-Trial Release takes only @he "cream of
the crop." What does the data show on this point? First, Pre-Trial Release °
does in fact take a lower percentage of felonies against person. 'However, we
argue in Chapter VI that felonies against person have 1ower forfeiture and re-
arrest rates than felonies non person. Secondly, Pre-Trial Re!ease takes a
very high percentage of property crimes which have among the h1gh¢st forfeiture
and rearrest rates. Thirdly, if the best risk is defined by ability to pay,
these are cases which the bail bondsmen get. Since it may.take Pre-Trial
Release up to 12 hours to get defendants released in the City Court, defendants
willing to pay may use bail bondsmen to get more prompt release. Fourthly.,
there are many cases where bondsmen obtain the release of dgfendants by the
time the agency is making a recommendation to the court. Fifthly, we have shown
in prior sections of this chapter that a large percentage qf.Pre-Tr1a1 Release
clients remain in Jail until they are bound over to the Criminal Court. If
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these defendants are such good risks, the bondsmen could have obtained their
release from jail, Lastly, we witnessed a public hearing in which an attorney
for & bonding company claimed that 1t could not do business if it got only bad
risks or what he called "culls.” Thus, we see no validity in the cream of the
erep argument,

Forfeiture Rate. A traditional argument made by the bail bondsmen is that
they cnoose defendants who are 1ikely to appear in court. Further they claim
Lo have the rescurces to maintain contact with the defendants to guarantee
their agipearance, On the basis of this, bondsmen claim that their forfeiture
rates are lower than those for Pre-Trial Release programs. Pre-Trial Release
programs, on the other hand, say that they skillfully screen and closely super-
vise defendants., Furthermore, Pre-Trial Release argues that the bondsmen do
not supervise their defendants and in fact the financial incentives of the bail
bond system are such that there is no need for them to. We will discuss this
particular argument in full in the next section. However, right now let us

?igd out 1f the bail bondsmen or Pre-Trial Release programs have lower forfeiture
rates,

[Briefly, forfeiture is defined in the same way that the local courts define
conditional forfeitures and the Viterature defines failure to appear (FTA).
Very simply we counted as an FTA or a conditional forfeiture any defendant who
gid not appear for & court date and had 2 forfeiture written into either the
docket book or his jacket, Initially, we did not distinguish between deliberate
forfeitures and the defendant who accidentally skipped his court date. The
forfeiture (FTA) percentages are described in Table 13,

e

Table 13
Forfeiture Percentages for Pre-Trial Release and Bail Bondsmen

e elonies Misdemeanors

Pre-Trial  Bail  Pre-Trial  Bail
i RelEASE  Bondsmen  Release Bondsmen

Forfeiture
Percentage 75 16% 11% 16%

&

Total Humber
of Cases 86 448 36 468

PRI - n e e

e i e

Pre«Trial Release has a substantiall lower forfej ]

the aaii hondsman,  The percentages gre 7 angr1§%tgg§pggg$vg$§ fe}gg;es e
very impressive figures and indicate that Pre-Trial Release takés r E car

Lo guarantee the defendsnt's appearance for trial. As we mentioneg g: 19are

the program has an investigator in the Courts whose responsibility is E 1er"tor
defendant appearance dates. In addition the program contacts theydefengaﬂgngy
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mail before every court appearance. Furthermore the process of supervision
by phone leads to a defendant's appearance. The figures in Table 13 for the
misdemeanors show an improvement in the figures for bail bondsmen and less
impressive figures for Pre-Trial Release. Still, Pre-Trial Release has a
lower percentage of forfeitures in misdemeanor cases than the bail bondsmen.
The rates are 11% for Pre-Trial Release and 16% for bail bondsmen.

Thus, both in the cases of misdemeanors and felonies Pre-Trial Release
exerts substantial influence on the defendant. We are very pleased that the
rates for forfeiture for the defendants are lower in the felony cases since
these defendants are viewed by the public as a greater threat to the community
than the misdemeanants. A point needs elaborating at this time. We earlier
discussed whether the misdemeanant or the felon was a greater risk for forfeiture.
One investigator has told us that he attempted to convince at least one of the
judges that Pre-Trial Release had lower forfeiture rates for felonies. The
information in Table 13 solidifies the argument. It also solidifies the argument
about the relationship between the severity of the charge and the forfeiture
rate. That is, for Pre-Trial Release a severe charge does not mean that a
defendant will necessarily forfeit since there was a higher percentage of
forfeitures in the misdemeanor than the felony cases. In summary, these figures
conclusively demonstrate that the forfeiture rate for Pre-Trial Release is
substantially lower than that of the bail bondsmen.

For the felony cases, we also want to know whether Pre-Trial Re1ease and
bail bondsmen have similar forfeiture rates for both City and Criminal Court.
This information is in Table 14. \

Table 14

Felony Forfeiture Rate for Pre-Trial Release
and Bail Bondsmen by Court

Court of Forfeiture Pre-Trial Release Bail Bondsmen
Criminal Court 67% 77%
City Court 33% ‘ 214
Both City and
Criminal Court 0 2%

Percent 100% 100%

Total Number of
Forfeitures 6 | 87
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it eramindng Table 14 we find that Pre-Trial Release has a slightly lower
torfpityrn rate in Criminal Court than the bail bondsmen. A slightly higher
seriantace of Pre-Trial Helease's cases are in the City Court. The cases where
srorve wih a forfefture by the defendant in both courts are bail bond cases.

ir guty gathering it was virtually impossible to determine from the records
whethor o fgrfeiture was deliberate or not. We assumed that in many cases
gefredantes did not appear for their trials because they became confused, did
rit recedve proper notification, or forgot about the court date. We attempted
ty detercine the number of deliberate forfeitures. For that purpose we have
dinpiayed the type of distinctions contained in the docket books and jackets.
They information 15 in Table 15,

Table 15

Types of Felony Forfeiture for
Pre-Trial Release and Bail Bondsmen

\ Pre-Trial Bail

Typee of Forfeiture  Release  Bondsmen
Het astde with cost 1% 3%
Yot anide without cost 2 %
Set uside e po . “

indication of cost 0 14
dotendunt at large 0 %
Fanal Judgement o 3%
hedisposition of

furfeityre 2 2%
Forteiture Percent *6 19%
fetal Nuvber of Cases 86 448

frounding error

AT R MNRIEND 1L NI Wk AV S R et

atherpting o determine the number of deliberate forfeitures, we made some
et it the judge assessed a cost against a defendant, if the deferdant
witodt Ramae e at Yeast one court term, or if a final Jjudgement was declared,
widnngTd that these cases involved deliberate forfeitures. Using Table 15
o ang these assemptions, we found the deliberate forfeiture rate of Pre-
hacomedease wdy U0, while the deliberate forfeiture rate for the bail bondsmen
pat e cheretare, uSing a second indicator of forfeiture, we find that bail
Torliesie At bave 3 goed a record as Pre-Trial Release.
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_ The forfeiture rate was also computed a third way by examining the
fgg1t1ve ratg. When a defendant in the Criminal Court forfeits, the judge
gives the bail bondsman or Pre-Trial Release at least one full court term to
produce the defendant before the final judgement is declared. With this in
mind, we defined a fugitive as any case continued for at least one full term
or a case in which a final judgement was declared. The fugitive rate for
Pre-Trial Release was 1% while the fugitive rate for the bail bondsmen was 7%.
Thus once again the Pre-Trial Release program had a better rating than the
bail bondsmen on the forfeiture rate.

A1l three indicators showed conclusively that Pre-Trial Release had a
sgbstantia]]y lower forfeiture rate than the bail bondsmen. This 1S a major
finding of this study. This data, plus additional personal observations,
shows that Pre-Trial Release makes a greater effort to insure court appearance
and does a better job of selecting defendants. In conclusion, Pre-Trial Release
does a better job of expediting the administration of the court docket since its
defendants appear for their court dates.

Rearrest. Rearrest refers to the defendant being arrested on another
charge while stil1 out on bail. Rearrest rates are especially important be-
cause of the concern in this community about crimes being committed by offenders
awaiting trial on other charges. We found many instances of the general public
being incensed by rearrests. The newspaper media implies criticism of judges
by regularly reporting that defendants charged with sensational crimes are
out on bond for a prior charge. Both Pre-Trial Release programs and baii
bondsmen claim the rearrest rates for defendants under their supervision are
lower since they only select good risks. This section will examine the validity
of each side's claims., For a discussion of the computation of the rearrest
rate, the reader should see Chapter VI. We examined the rearrest rates in Table
16.

Table 16

Rearrest Rates for Pre-Trial Release and Bail Bondsmen

Pre-Trial Release Bail Bondsmen
Rearrest Percentage 16% 25%
N = 86 448

Table 16 shows the bail bondsmen have higher rearrest rates. 25% of the

bail bondsmen's cases resulted in rearrest while Pre-Trial Release had 16%

of its cases resulting in rearrest. Using this indicator, Pre-Trial Release
defendants-pose a lesser threat to the community. This same question was .
examined from a slightly different perspective. What is the nature of the crime
for which defendants are being rearrested? This information for both Pre-

Trial Release and the bail bondsmen is contained in Table 17.
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Table 17 _ el The &dgta ‘intTalﬂe 18 shows that gf the defendants rearrested, Pre-Trial
N o s P : \elease derentants were rearrested an charged on a fewer number of occasions.
Pigt}g¥§¥e§21ggsgegggeggi?rggﬁdgan s For example, 64% of the Pre-Trial Release defendants were rearrested one time,
g ele v m ghﬂe b"/;"/ of thg bail bondsmen's clients were rearrested on one occasion.
e , , Sl earrest percentages on 3 or more occasions were 7% and 15% respectively for
Lrice , Pre-Trial Release Bail Bondsmen Pre-Trial Release and bail bondsmen. Further, Pre-Trial Rg]easg only hgd one
telony Person 75 6% m defendant rearrested more than twice, while the bail bondsmen had a cansider-
y fers 4 y able number of multiple rearrests. These are presented in Table 19.
Felony Hon Person 43% 57% N :
Hisdemeanor 50% 37% m Table 19
s . : m Number of Rearrests By Frequency
Percentage = 100% 100% . Number of Rearrests Pre-Trial Retease Bajil Bondsmen
N oo 14 10 “ One 9 63
i i s - Two . 31
In Table 17 we found that the percentage of defendants rearrested for felony _ Three 0 7
aainst person was approximately equivalent for Pre-Trial Release and bail el
bandsmen, However, the bail bondsmen had a substantially higher percentage Four 1 4
of defendants rearrested for felonies non person. The percentages were 57% ‘
for the bail bondsmen and 43% for Pre-Trial Release. In the case of misde- , - “ Five 0 1
reanor rearvests, we found a substantially higher percentage of cases for i *
Pre-Trial Release than bail bondsmen. The percentages were 50% and 37% respec- o Six 0 1
tively, This data Jeads to the conclusion that Pre-Trial Release defendants ‘4 EI
who are rearrested in smaller number than those of the bail bondsmen, are ' Seven 0 1
alen rearrested on less serious charges. We examined this factor of rearrest
from one additional perspective. We computed the number of occasions on Eight 0 2

Crr— .

which the defendant was rearrested, These figures are contained in Table 18.

Although the number is not exceptionally large Table 19 shows that the

Table 18 bail bondsmen take cases where defendants are on bond for many prior arrests.

humber of Rearrests for Pre-Trial Release and Bail Bondsmen In summary, rearrest figures show that Pre-Trial Release defendants are

less of a threat than the clients of the bail bondsmen. Pre-Trial Release
defendants are rearrested for less serious crimes than those of the bail
bondsmen. Also, the figures for the number of rearrests suggest bail bondsmen

humber of arrests ~ Pre-Trial Release  Bail Bondsmen

One 643 57% handle a number of defendants rearrested numerous times.

Twd 29% 28% Dispositional Rates. Dispositional rate refers to decisions by the trial
bt e 5o " : court of guilt and/or innocence and sentencing. The Pre-Trial Release Program
theee and above 7= 15% claims that the dispositional rates for its clients are better than those for
N e g ‘ : bail bondsmen. Why is this the case? First of all, the charges are less severe
Sy 3 Ane for Pre-Trial Release cases and therefore more apt to receive probation.
Percentage : 100% 100% Secondly, the Pre-Trial Release Program keeps a record on the defendant which
PR can be used in providing information for the judge, the presentence reports,
" 14 110 and prosecutors. Furthermore, Pre-Trial Release urges the defendants to obtain

an attorney and employment. It is argued that both of these factors can lead
to a greater chance of obtaining probation or being found not guilty.
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We cramine probation figures for both Pre-Trial Release and bail bondsmen
in Table 20.
Table 20

Percentage of Cases with Probation for
Pre-Trial Release and Bail Bondsmen

Felonies Misdemeanors
Pre-Trial Bail Pre~Trial Bail
_Release Bondsmen Release Bondsmen
Probation Rate 19% 9% 55% 52%
Noo 86 448 36 468

For misdemeanors we found very little difference in probation figures.
The Pre<Trial Release Program had a 55¢ probation average while the bail bonds-
ren had 29, This difference was minimal. For felonies we found that the
wroliotion rate for Pre~Trial Release was 19% while the bail bondsmen's rate
wat, U, Therefore, in the case of felonies, we find that Pre-Trial Release
detendants have a better chance of obtaining probation. Is this ability of
Pre-Trig] Release to obtain probation for its clients a function of the
tharge or do Pre-Trial Release cases fare better across various kinds of
charges? To test this question, we separated the felonies between person and
non person.  The results are displayed in Table 21.

Table 21

Frobation for Pre-Trial Release and Bail Bondsmen
Controlling for Seriousness of Charge

Felony Person Felony Non Person
Pre-Trial Bail Pre-Trial Bail
Release Bondsmen  Release  Bondsmen
Peabation Rate g 2 214 11%
Yoo 13 93 73 355

Firat, Table 21 shows that few of the felonies against person lead to probation.

?ﬁﬂﬁﬁQe examination of the figures for Pre-Trial Release and bail bondsmen show
that Pre-Trial Release has more clients on probation for more and less serious

eharaes.  Therefore, the agency's high probation rate is not a function of the
Charge,
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We next examined the cases to find out if Pre-Trial Release clients were
more apt to have more favorable dispositional rates. The results for misde-
meanors are in Table 22.

Table 22

Misdemeanor Disposition Rates
Pre-Trial Release and Bail Bondsmen

Disposition Pre-Trial Release Bajl Bondsmen
Not Guilty 21% 38%

Guilty -- reduced
charge or lesser

counts 58% 39%
Guilty of original

plea 21¢ 23%
Percent = . 100% 100% Sy
N = . 34 439

We found that the number of defendants found not guilty is higher for bail
bondsmen than it is for Pre-Trial Release. However, we found just the opposite
for the charges reduced to city ordinance violations. Forty-nine percent of the
Pre-Trial Release cases were reduced, while 39% of the bail bondsmen's cases
were reduced. The figures for guilty of original charge are generally the same.
Thus we find that the typical Pre-Trial Release case is more apt to involve a
reduction to an ordinance violation or a lesser number of counts or charges,
while the bail bondsmen have a greater percentage of people being found not
guilty. Thus, for misdemeanors, the bail bond cases have a slightly better
performance.

We next examined the dispositional rates for felonies. They are displayed
in Table 23. It shows that Pre-Trial Release had a higher percentage of cases
disposed of in City Court than the bail bondsmen. The figures were 29% and
13% respectively. This means & more favorakle disposition for the defendant
because it means a case was dismissed or reduced to a misdemeanor. The table
also shows that Pre-Trial Release has a much higher percentage of cases found
not guilty in Criminal Court. The percentages are 217 and 13% for Pre-Trial
Release and bail bondsmen respectively., Not guilty is defined as a finding in
trial, dismissed warrant, nolle prosque, and not true bill by the Grand Jury.
The guilty by trial percentage was similar for both groups. However, Pre-
Trial Release clients had a considerably lower guilty by plea rate than bail
bondsmen. The percentages were 410 und €39 respectively,

L e T
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Table 23

Felony Disposition Rates for
Pre-Trial Release and Bail Bondsmen

tlsposition Pre~-Trial Release Bail Bondsmen
City Disposition 29% 13%
Hot Guilty 214 13%
Guilty Plea 414 63%
Guilty by Trial % 11%
Percent o 100¢ 100%

H oo 76 399

&AW S Sne et

In summary, the Pre-Trial Release defendant has more favorable probation

drd felony disposition rates. Bail bon i i
o, felo mi&deme;nors. i1 bond clients have a slightly more favorable

Recidivism, Many argue that those who are supervi i
. 7’7* ».‘J“'? ::;1: T - o ' 4 M B VTSEd b Pr -
igeriﬁsa agt to*commit a crime after the felony cgse has begn d?sgggzl §$1ease
nf;upervi&ien‘ the Fre-Trial Release program works with the defendant we
tggt?d this assumption by examining recidivism, Recidivism is defined as
drrests aftter disposition of a case. Recidivism

Table 24

. Felony Recidivism for
Bail Bondsmen and Pre-Trial Release

Pre-Trial Release Bail Bondsmen

Recidivism Rate 16% 16%

N - 86 448

The data in Table 24 shows no diff ]
] . . . 0 erence between Pre-Trial Relea
%g}i’&gpd§han‘ TQ get at this question of recidivism in another way szeand
vxamined the charges against Pre-Tria) Release and bail bond clienté’to deter-

mine whether they had committed rore seri “im is 9
\ : ) i ore serious crimes. , ion i
vintained in Table 28, crimes. This information is

A S g s B

rates are contained in Table 24,
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Table 25

Most Serious Crimes for
Bail Bondsmen and Pre-Trial Release

Pre-Trial Release Bail Bondsinen

Felony Person 14% 7%
Felony Non Person 43% 46%
Misdemeanor 43% a7%
Percent = 100% 100%
N = 14 71

In examining Table 25, we found that the argument that Pre-Trial Release
recidivists committed less serious crimes is fallacious. In fact, a slightly
higher percentage of Pre-Trial Release recidivists committed a felony-against
person.

We examined this notion again by looking at the number of different occasjons
the defendants were arrested after the disposition of the case. This information
is contained in Table 26.

Table 26

Number of Recidivism Arrests for
Pre-Trial Release and Bajl Bondsmen

Pre-Trial Release Bail Bondsmen

" One arrest 79% 62%
Two arrests 21% 20%
fore than three
arrests 0 18%
Percent = 100% 100%
N = 14 71

We examined the data for the number of arrests. A larger percentage of
Pre-Trial Release defendants were arrested one time only after the disposition
of the case, whereas many bail bond clients had three or more arrests.
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In eramining the data we reject the claim that the Pre-Trial Release
ciient {5 less apt to be a recidivist, In fact, a major reason for this is
that Pre-Trial Release may not spend a great deal of time in rehabilitation
activities. The aim of the proposed Comprehensive Pre-Trial Services proposal
was to increase their activity in this area. Whether that would have an impact
un the level of recidivism, we have no way of knowing. However, as far as
the data 15 concerned we find 1ittle difference between bail bondsmen and
Pre-Trial Release defendants on recidivism.

Unsupervised 0.R. Pre-Trial Release investigators have expressed concern
that there were a number of defendants released on 0.R. and $1 bonds who forfeited
in the City Courts. The Pre-Trial Release Program was blamed for these for-
feitures and held responsible by the individual judge. However, investigators
pointed out that they did not interview, recommend or supervise these defendants.
Apparently the judge on his own discretion lawfully released these defendants
without Pre-Tria) Release supervision. These cases are called "unsupervised
6.8.'s." How substantial was the number of unsupervised 0.R.'s? Approximately
iz of the total felonies were unsupervised 0.R. cases. This compares to 13%
of the cases supervised by Pre-Trial Release. 3% of the misdemeanor cases were
unsupervised 0.R, cases as opposed to 5% that were Pre-Trial Release cases.
Although the number of unsupervised 0.R.'s is not substantial in the perspective
af the total number of cases, it is substantial when compared to the number of
Frie-Trial Release cases,

. _How valid is the claim that the unsupervised 0.R.'s have a higher forfeiture
ratey

Table 27

Forfeiture Rates for Unsupervised
0.R. and Pre-Trial Release

Unsupervised 0.R, Pre-Trial Release

Felony = forfeiture
rate 24% e

Felony - deliberate
turfeiture rate 114 2%

Felony - fugitive
rate 119 14

Misdemeanor -
fortefture rate a8 11%

Table 27 shows that the forfeiture level of the felony cases for un-
supervised G:ﬁ: is high, The ferfeiture rate (FTA), deliberate forfeiture
rate and fuaitive rate are all considerably higher than Pre-Trial Release.
However, for misdemeanors, . the forfeiture rate is slightly below Pre-Trial
Bvlvase.  The remainder of this discussion will be limited to felonies because

EEESEEERN
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of the high forfeiture rate. Next we wanted to know if these unsupervised

0.R. cases were minor felonies. We found that 32% of the unsupervised 0.R,
cases were felony non person, while 85% of the Pre-Trial Release cases were

in this category. Clearly, unsupervised 0.R. included a substantial percentage
of more serious fe]onies. None of the data discussed thus far explained why
these cases were given special treatment. We hypothesized that perhaps these
cases had less substantial evidence and were more apt to be disposed of in the

City Courts or to be found not guilty in Criminal Court. This hypothesis was
examined in Table 28.

Table 28

Felony Dispositional Rates for
Unsupervised 0.R. and Pre-Trial Release

Disposition Unsupervised 0.R.  Pre-Trial Release

City disposition 79% 29%

Not guilty 3% 21%

Guilty by plea 15% 41%

Guilty by trial 3% 9% | .
Percent = 100% 100%

N = 33 76

The figures in Table 28 partially confirm the hypothesis. Seventy-nine
percent of the unsupervised 0.R. cases were disposed of in City Court as opposed
to 29% for Pre-Trial Release. These cases were either dismissed in City Court or
amended to less serious charges. However, a lower percentage of unsupervised 0.R.
cases were found not guilty in Criminal Court. These data clearly show that
most of the unsupervised O.R. cases are dismissed in City Court.

Do these felony cases differ substantially in other criteria? We found
that in fact they did. We used the three demographic variables of age, sex
and race to describe the major differences. Unsupervised 0.R. defendants were
older than Pre-Trial Release clients. For example, 32% of the unsupervised
0.R. defendants were over 40 years of age, while only 9% of the Pre-Trial
Release clients are from this age category. Unsupervised 0.R. cases have
slightly higher percentages of female defendants. However, there is a much
higher percentage of unsupervised 0.R. defendants who are white. The percentage
of white defendants was 497 compared to 23% for Pre-Trial Release cases. ‘
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Our examination shows that the defendant on unsupervised 0.R. has a higher
forfeiture rate. They are more apt to have their cases disposed of in the city
as opposed to being bound over. They are charged with less serious felonies.
They are considerably older and slightly more apt to be females. Given these
characteristics, we guess that the unsupervised OR cases are more affluent with
strong ties in the community. The Tact that there are unsupervised 0.R. cases
does not bother us. What does bother us is the exceptionally large forfeiture
rate for these cases. Furthermore, we are concerned that the Pre-Trial Release
Program is receiving the blame from the judges when these defendants forfeit.
We would suggest that the judges consider one of the two following options.

The first option would be to release no defendants on 0.R. w'thout a Pre-Trial
Release investigation or release them in the custody of the program. Therefore,
the program could supervise these defendants, inform them of their court dates,
and be responsible for getting them to court. We suggest that, given the

the operations of the program and its success with other clients, that this
would substantially reduce the forfeiture rate. A second optian is to invent

d name which would distinguish unsupervised 0.R.'s from those which are Pre-
Trial Release cases. We suggest that this distinction could be entered in

the docket book. At the very least the judges should be slightly more careful
in hlaming Pre-Trial Release for 0.R.s which are not under their supervision.

Wer suggested in an earlier section that the program is sensitive its forfeiture
rate, that its rgputation is staked on this rate and that they can substantially
reduce the forfe1tgre rate for the clients they supervise. Therefore, care

must bq.taken to dissociate these non Pre-Trial Release cases from the program
or to find another name for unsupervised release,
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CHAPTER IV
BAIL BONDSMEN

Introduction. In this section we discuss the role of the bail bondsman,
one of thg crucial elements in the Memphis-Shelby County criminal justice Sys-
tem. A bail bondsman is a private businessman who is able to obtain the re-
lease of defendants by guaranteeing their bail. To be released by a bail
bondsman, a defendant pays the bail bondsman a fee equal to 10% of the total
bond assessed by the court. Before he obtains the release of the defendant,
the bai] bondsman demands that the defendant obtain cosigners for the bond.
The cosigner is responsible for paying the bondsman if the defendant forfeits
and the court declares a final judgement. The bondsman may also require the
defendant or cosigner to post collateral with the bondsman. For example, if
the court sets the defendant's bond at $1,000 the defendant must give the
bondsman a 10% fee of $100. That money is not refundable because the bonds-
man keeps it as a fee for services rendered. In addition, both the defendant
and the cosigner agree to pay any costs incurred by the bail bondsman in the
execution of the contract. The bail bondsman does not actually post the
$1,000 with the court. Rather he is a surety who is given power of attorney
by an insurance company. The insurance company guarantees that it will be
1iable for the final judgement. Therefore, the bail bondsman, using this
power of attorney from the insurance company, obtains the release of the de- °
fendant. The only money changing hands is from the defendant to the bail
bondsman. The County or City receives no funds from this transaction.

At the time we gathered the data for our study we found that the bail
bondsmen handled approximately 69% of the felonies in our sample. The re-
mainder were bajled out through Pre-Trial Release, unsupervised OK or they
remained in jail. 68% of the defendants charged with misdemeanors were re-
leased through bail bondsmen. Bail bondsmen constitute the preferred method
of release from jail before trial for & large majority of defendants.

The Bail Bond Companies. The bail bondsman is a transitory animal. At
the time of our study there were five bail bond companies operating in the
city. At the present time one of these bail companies has left the city and
two more have entered. Except for a few firms there is a lack of permanence
as far as bail bond companies doing business over a long period of time. In
examining the staff of the individual bonding companies, we were surprised
that a relatively large and thriving industry operated. We found that Com-
pany C had four employees with two regularly writing bond. Company A, the
largest of the bonding companies, had eleven employees though they stated
that not all of them wrote bail bond. Company B had six or seven employees,
all having the power to write bonds. Company F, not in existence when we
first gathered the data, had five employees, three of whom wrote bonds.

Not all employees can write bonds. In order to write bonds, an employee

must be a licensed resident agent designated by the State Commissioner of
Insurance and Ranking to write a particular type of insurance known as surety.
Surety allows the employee to write bail bonds without making any deposits

with the court.
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In interviews and discussions with various officials in the griminal jus-
tlee ysten we heerd that g large majority of gases,_espec1a11y’m1sdemeanors,
more handled Ly one bail bond company. To verify this, we examined a sample
of telonies and risdereanor cases, This information is contained below in
Table 37. %incp this information was difficult to obtain from City records,
wie hgt &0 select ¢ sarpie of felony cases.

Table 37

Fercentage of Cases by Bail Bonding Company

fimnl ford Cevpany o Felony Misdemeanor
A 41% 59%
i 23% 3%
17¢% 17%
e 17% 1%
b 2% 0
ﬁ#fé?ﬁiA‘ o - 100% 100%
o 151 , 472

e g

fatsde 37 ohews that the largest percentage of cases for both felonies and mis-
Srreanurs wat handled by Company A, Company A had 59% of the misdemeanor cases.
T s yrpany that handled the second largest number of misdemeanors had 23% of

the vgnes. We fuund that Cowpany A had the largest number of felony cases with
S0 Ihgu, the bail bond industry in Memphis-Shelby County is monopolized by
ferpaty A What arp some of the reasons for this monopoly? Bonding Company A
Bas been e gperatios for quite some time. It has a large staff and numerous
centar to with lawyers, defendants and law enforcement officials. Bonding Company
Aty Baniness gquarters and operational style are more professional than other
Bundimg corpanies.,

st were o150 interested in knowing if any of the bail bond companies
tended B spuefalize in particular types of felonies. Hypothetically, Bonding
cempany A takes such @ large percentage of misdemeanors, it may be also taking
Coa migh parientage of Tess serious felonies, Thus it may be leaving
the rore serteus felonies, which are less desirable cases, to other bonding
canips.  To make this determination, we ran the arrest charge against the

AT

Eavd bued cgrpantes,  This data 1s displayed in Table 38.
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Table 38

Charge for Bail Bond Companies

Bail Bond Companjes - A B C D
Felony Person 10% 17% 17% ®
Felony Non-Person 90% 83% 83% 92%
N= 63 35 24 25

I = H i i’ E‘ l; I

Table 38 suggests that our hypothesis has limited validity. Company A has
among the highest percentage of felonies mnonperson in Table 38. However, the
figures suggest that although two companies have more of the severe felonies,
this does not amount to specialization. Company E was excluded from the ana-
lysis since it had only 3 cases. To further determine if specialization may
exist in felony bonding according to the size of the bond, we presented the
data in Table 39,

Table 39

Size of Bond for Bail Bond Companies

Bail Bond Companies A - B C D
 Below $500 57¢ 52% 524% 52%
$501-999 21% 3% 22% 22%
$1,000-2,500 23% 42% 26% 22%
$2,501~5,000 3% 3% % 0%
$5,001-9,999 . 0% 0% 0% 0%
$10,000 & above 05 0% 0% 4%
Percent = 100% 100% 100% 100%
N = ‘ 57 - . 33 23 23

’ - ¢ 3 - & .
- " 3 . 8 3 . . s ,

P . o~ o s

Table 39 also suggests that the specialization hypothesis has Tittle validity.
Though there are some differences, such as bonding Company B taking slightly
larger bonds, the differences are not especiaily great. In summary these fig-
ures suggest the one bonding company has a high percentage of cases, espec1a11y
n.isdemeanors. For the felonies, we found 1ittle specialization concerning
either bond size or charges. _
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Wow the Bondsean Gets His Clients. We interviewed representatives of
frur badl bord corpanies currently in operation in Memphis to determine wa{s
in which they atgquire clients, We also interviewed various court pe;;ongg '
ssdnes and lawyers to supplement our inferviews with the bo??§men£h bg d;;:n
wiy in whinh 8 defendant cbtains a bondsman 1S either by ca f1n9I g,s nssions
hiroelf, or having & relative call the bondsman on his behalf. In discu !
with cnurt personnel it was suggested that the bonding business 1is a regeih
Lyninesy.  The defendant ceeking a bondsman is probably a recidivist an .er$-
fore was under bund at some prior date. This defeqdant or his famw]y is likely
¢ 0l the Londing company used previously, especially if the service was
watisfactory,  This probably accounts for the large percentage of bg§1ness
ahich Luryany A has in the local bond market. Being the oldest bonding cq@a
pany in the Lity, Company A has developed considerable persgna1 contact wi
the detpndante and their families. The bondsman's second way of obtaining
(lvents 15 to approsch the defendants in court. Thg bondsmen have employees
W TaRitor tuurt hesarings. Either before the hearing takes place or after
bend 14 wet, the bondstan may approach the defendant and give him a card urg-
fnq ki to rall the bondsman when the need arises. we‘fqund that bondsmen
considered thie an exceptionally important way of.obta191ng c11ents. The
third paior way in which the bonding company obtains clients is by'refeyra1.
ot the gttnrney.  An attorney may take a case while ﬁhe'defendant.1s still in
sail ard wantd to obtain his release as quickly as possible. va1ou§1y the
APrortey, peefer using @ particular bondsman because of the friendships in-
o lerd Br Lecause the services offered by the bondsman in the past has been
Latistantury. Cempany A, the oldest bonding company in the city, said that
Shgey it 4 Yarse nubber of ¢lients through contact with attorneys simply be-
st the were the oldest bonding company in the city and had dgve]opgd con-
toot with altorneys.  The fourth way in which bail bondsmen.obta1n their
Slwents 3 Ly obteining a copy of the docket or a Jjail 1isting and approach-
or tee debendants dirvectly in jail. This is a particularly effective tech-
fpnre it the case of midsdeneanors since a court hearing is not required.
Tretetore the bunding corpany invelved does not have to wait for a court
Apprarans ¢ owhen there would be greater competition among the various bonds-
ceote the court rogs,  The misdemeanor is not a great risk to the bail bonds-
cat Pt wf the srall amount of money involved. With the large number of
Ceste eanot s, o large and substantial business can be built up gquickly. It
Sheeded e oteessed that in owr interviews the bail bondsmen, to a person, de-
st that they sulivited clients in this way. One of the bail bondsmen in-
Jueated thal this pethod was 11legal.  In our discussion with judges, attor-
Sy, atd cegrt personnel, there was the clear allegation that this practice

Pood o lace,

Theve are three eajor problems in the ways bail bondsmen solicit their
Clsents o Ay Far gn we know none of these are illegal under current statute
Lt we weniecd that they are highly irvregular in terms of procedures set up
ts teosl oftyeiats, First of all, let us examine the method of bondsmen ob-
taseing ¢ 1ist of defendants in the city jail and directly contacting them
thery,  Ints discussion 18 limited to the Memphis city jail. According to
toe prucedare of the Pelice Department, the bondsman must be in the company
W oa getesdant s gttorrey or relative.  The bondsman fills out a form which
sngteaten whe referred the defendant to the bondsman. Without referral,

P Dondoran b omet supposed to see the defendant, However, according to
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our sources, the bondsman obtains a list of defendants in the jail and then
Q1r§ct1y contacts them. The bail bondsman must still fiil out a card which
indicates referral. One police official told us that he had found bail bonds-
men putting names and addresses of dead people and vacant lots as people who
had referred the bail bondsman to that particular client. We also heard of
cases where the bail bondsman first talked to the client and asked him to pro-
vide the name and address of a relative or friend who could be put on the re-

ferral card. Then, after contacting the defendant, the bail bondsman entered
that name as a referral.

The referral problem is a controversy which was aired by the newspapers
as early as May of 1972. Attorneys were cited as complaining that their
c11en§s were being released from jail without solicitation by the lawyer or
a family member. The article said that "for the bondsmen to know the name
of the prisoner must involve a breach of police policies that forbid the
giving of names of bondsmen to prisoners or the prisoners' names to bondsmen."
Th1s'a11egation was denied by the bondsmen and the police. This controversy
remains a major concern. The problem of referral does not border on ille-
gality. As far as we can tell, the only violation is of Memphis Police De-
partment administrative regulations dealing with access and release of in-
formation to bondsmen. One police official stated outright that police of-
ficers should not have anything to do with either the bail bondsmen or the
docket. We contacted a City Court judge to ask him why the court was not
willing to do anything about this problem of bond referral. The judge stated
that he had no personal knowledge of this situation. Secondly, he stated
that this problem was in the Police Department's jurisdiction and that he,
as a judge, was not going tc intrude into that area. He said that there are
certain areas of court administration which belong to the judges and other
areas of the jail administration which belong to the Police Department. The
Jjudges in the City Courts appeared very reluctant to cross this 1ine. We
have no direct proof ar personal observation of such activities by the bonds-
men. However, the allegations came from a wide variety of sources tending
to give them zome credibility. Therefore we recommend that the Memphis Po-
}ice Department give considerable thought to putting court or civilian em-
ployees in charge of the docket and arrest Tist. The police would then sim-
ply be responsible for security in the jail. Further, we recommend that no
bondsman be allowed access to defendants without actual referral by relative,
friend, or lawyer. This procedure should also be clearly monitored by the
Police Department.

A second problem is bail bondsmen solivit clients in the court room and
jail area. This does not help to create a sense of dignity in the court
room. For example, we feel that a list of bail bondsmen might be posted at
an accessible point for the defendant and that the bail bondsman not be
allowed to contact defendants directly in the court. In interviewing var-
ious court personnel, we were told thst certain judges forbid bail bondsmen
in their court. We viewed this as a very positive step. However, this prac-
tice has been challenged in court. There are two Chancery Court cases in
which the bail bondsmen appealed the ruling of Tocal officials. In one case,
a judge ordered a bondsman out of hic court and forbade solicitation in the
court room. The Chancery Court reversed the judge's ruling. Another case
invclved the former Chief of the Memphis Police Department. The Chief issued
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an adeinistreative ruling thgt sréereg bazlaggngimggsogs}gg Eggtcgﬁg 3??@%
Thiy case was taken to the Chancery Cour ) N1
gg ggggég &ggig nG6t deprive the bail bondsmen of a right to earn a 1iving
by restricting the cage area.

hot restricting the cage area 1eadsftc somgvigiigztgist3$tzz§§22.Suég
the fow tire, we were in the area, one of our 1 3 D
 poer g . ~ . Cate A mo ted her minor daughter arreste
# tase. In this particular case a mother wan s ]
, . ik iae  ef o ewimd mother apparently came
frr delinguent activities, of a criminal nature. e
t; L Qggj Jail with a bail bondsman ghodqu zgehg;getheTﬁgtgggkgggrgggnt
daughiter jailed and then to write the bond in hase Fused

« : - ; e bail bondsman refuse
asked the Lail bondsman to leave the cage area. : ) trent for
N v urdn tahenr 1y jad the Memphis Police Departmen
repeatedly and was subsequently jailed by ; be bai 1d the
. e ail bondsman to

diaturbing the peace, During the altercation the _
dpsk 5;rqéaﬁt that he did not want the’desk sargeant to call anotgggeaag;rSh
borderan.,  The bail bondsman appeared in court, there were somg 2 i)
wiry exhanged Letween the prosecutor and the bail bondsman, tg ¢ there
wiat, tinally dismissed by the judge, Such caseskﬁugge§t to.u; b é] bondsmen
shiuld be sore clear definition of areas and methods in which bai bond
eate une o gbtadin their clients, Direct contact either in the cour
thrgugh the process of direct interview are unacceptable.

The Batl Bond Contract. At the time bajl is posted, the dgfendagt and
By ronigner sust sign a bond agreement or contract with the bail Eﬁn bggT—
pany.  The Lend contract is the heart of the relat1onsb1p between the :
tandstan and the defendant,  The contract gives the bail bondsman a grea .
dial ot suntrol over the defendant. It guarantees that the final Judgegﬁn
ared dny expenses ingurred by the bail and company in the execution o e
aagrevrient . we ghtained a copy of a bail bond contract. .We haye not seen
corbra ts tor @11 of the companies, but we assume from d1sguss1ons with lo-
wd vyt personnel that other contracts are similar to tbws. Among the
Tratures tound in this particular contract are the following:

oo Twe detendant agrees to employ an attorney.
The detendant oust notify the bondsman of any change of address.
. I ke defendant or cosigner are unable to pay money owed to the
Ponding company a5 a result of the bond, the bondsman can return
Yhe defendant to Jail.

4. I the detendant does not appear in court the bondsman can require
an additional deposit.

Lot the detendant 15 arrested on another charge, the bondsman has
the right fo cancel the contract,

Pl

The contract 1s for one year enly., If the case requires longer
than ene yoar 1o dispose of, the defendant must write another bond
with the verpany or be returned to jail.

Tl tee bend 15 cancelled tor any reason, the bail bondsman does not
Fave Lo relyrn any proemign,

M
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8. The defendant agrees to remain in Shelby County.

9. If there are any costs involved in surrendering the defendant either
the defendant or the cosigner is responsible for such costs. In ad-
dition any costs in Tocating, apprehending, arresting and searching
for defendant can be billed to him or his cosigner,

10. If the defendant does not appear for his trial date and a conditional
forfeiture is issued, the cosigner will pay the bondsman the amount
of the bond. The money is held in escrow until the defendant vreturns
to the jail and/or the forfeiture is set aside by the judge.

1. If any payments are due on the bond premium or money is advanced for
fines or court costs, the defendant and cosigner are 1iable for pay-

ing this amount when it is due.

The bail bond contract is a document which thoroughly protects the bail
bqndsman, but gives the defendant no rights. How does it protect the bondsman?
First, the bondsman requires that the defendant obtain a cosigner. This co-
signer 1s responsible for any liabilities incurred by the defendant. Secondly,
all costs incurred by the bondsman, including location, apprehension, and re-
turn of the defendant, are the responsibility of the defendant and his cosigner,.
Under this arrangement, the bondsman suffers no economic Toss if the defendant
forfeits. Thus, there is no economic or legal motivation to ancourage bondsmen
to closely monitor the defendant's activities. Thirdly, the bondsman may sur-
render the defendant at any time for any reason without any refund or premium.
Lastly, the bond is a recurring yearly fee for the defendant, even though
there is no business cost to the bondsman.

This certainly has been disproved in the literature and is not true in Memphis.
We asked the four bail bond companies if they have any contact with the defen-
dant after release. The response in each case was that they do not. In some
cases they said that the attorney was expected to monitor the defendant.

Judges indicated that if the bail bondsmen had a weak point, it was in the

area of supervision. One judge said that if the bai) bondsman knows a client
is about to jump bail, he would not take any action. Furthermore, he stated
that when a client does Jjump bail, the bondsman usually waits until the defen-
dant is rearrested. Therefore, according this judge, the bail bondsman does
not perform his function of assuring court appearances.

From our interviews and observations it is clear that the bail bondsmen
do not supervise the defendants. The bail bondsmen do not provide the defen-
dant with information about his court date. The major reason for the high
forfeiture rates for the bail bondsmen is this lack of supervision. As point-
ed out in Chapter III, Pre-Trial Release, which has an intensive supervision
system, also has a much lower forfeiture rate than that of the bail bondsmen.
Therefore, if forfeiture rates are to be decreased in Memphis and Shelby
County, either the bail bondsmen must begin supervising the defendants more
intensively or the bonding function must be turned over to a program more in-
terested in supervision.
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Forfeiture and Final Judgement. This section describes the forfeiture
process 1n both the 1ty and the Criminal Court. In the City Court when a
defardant fails to appear for his trial a conditional forfeiture is declared
and the case 1s rescheduled at a later period of time, usually four weeks.

In the meantime, the judge issues a Scire Facias for the bail bondsman to
produce the individual for the hearing. AT the same time the Scire Facias

1% issued, the City Court judge issues a bench warrant for the arrest of the
defendant, 1f the Scire Facias hearing is held, the bail bondsman must show
cause why the defendant did not appear for his trial and the final forfeiture
may be taken, The judge then orders the bail bondsman to pay to the clerk
the amguat of the forfeiture. At any time before the Scire Facias hearing
the defendant may voluntarily appear before the judge and explain why he did
not appear. The judge then has the option of setting aside the forfeiture,
taking the forfeiture or reinstituting a higher bail. In our interviews
with the bail bondsmen, they stated that upon learning that a client did not
appear for his trial date, they call the attorney or the defendant and ask
them to appear before the judge immediately to have the forfeiture set aside.

pantes, but rather the disorganization of the City Clerk's office. One official
gave us examples where bonding companies had not been notified that the for-
feited amounts were due. In the City Court, when the chief judge calls the

bajl bondsmen and tells them to pay their final judgement, they quickly comply
because of the threat of being cut off from writing bonds in the City.” The
major problem is in organizing the City Clerk's office so that bail bond com-
panies can be immediately notified of the need to pay the final Jjudgements.,

The forfeiture procedure is essentially the same for the Criminal Courts.
In‘the.Cr1m1na1 Court a forfeiture is declared and the judge issues a capias,
which is an arrest document forwarded to the Sheriff's fugitive squad orger-
ing them to apprehend the defendant. If the forfeiture is declared, the
Criminal Court routinely gives the bail bondsman at least one full term of
court before the final judgement must be paid. On the third Monday of each
term, the judges hear final judgements. At that time the bail bondsmen may
either be ordered to pay the final judgement or given a continuance until the
next term of the court. The bondsman must pay the final judgement within 30
days of the final order.

Wha? are some of the problems in the City's forfeiturﬁ process? dFirst,
the problem exists of notification of court date. Since the bail bondsman What are i i i mi

does not give his client any notification of court date, the defendant must Court? First,sggeagzeghihgrgalg?za}ncgsitf8¥2§;§grgf¥:gge?; %Regg1$;2a; back-
dﬁpqu on nis attorney to inform him of the court date. Given the confusion ‘ Tog of unpaid final judgements for the bail bondsmen. We were not able to

in City Court, many defendants forfeit by mistake or from lack of information. obtain this amount. However, we were assured that the bail bondsmen pay with-
;t has been estimated in this study that about 65% of the defendants delib- in 30 days of final judgement and there was no outstanding money on the books
erately forfeit., The second problem in the forfeiture process has to do from the operating bail bond comp’-‘es. Given the well-defined procedures in
with Seire Facias hearing. By law, a defendant and a bail bond company are the Criminal Court Clerk's office, . & believe that this assertion is true.
required to have @ Scire Facias hearing before the judgement is taken. How- A second problem has to do with ba'* bond companies who go out of business.,
ever, in speaking to some judges, we found that the Scire Facias hearing is What happens to their forfeitures? dJe talked to the Clerks on this point.

tot wlways held and for that reason some of the final judgements are not It was estimated that one bail bond company had $50,000 in forfeitures
collectable in the city. when it went out of business. It should be stressed that this was not $50,000
in actual forfeitures. Though insurance companies are supposed to guarantee

v The third problem is one Qf callecting fina1 Judgement. There is a | the payment of the final judgement on a number of occasions the insurance com-
tudy uf Titerature which suggests that this is a major problem in any system panies also declared bankruptcy. Therefore, final judgements are not collect-
witth bail bondsmen, For example, one of the reasons for the institution of able.

the public bonding in Itlinois was because of the huge backlog of unpaid

final judgengnts in the Chicago Municipal Courts. We became very intrigued
with thiy question and approached it from a number of points of view. First
wee exarined the City Courts to see if there were a large number of unpaid
tinal judgements, We asked the appropriate people in the city to find out

the veaclt amount of money due, We were not able to find that information

amd were told Vit 1S not a substantial amount," This matter would have re-
ratned elosed except for an article which appeared in the Memphis Commercial
Appeal on January 22, 1975, In this article, the City Court Clerk, David
vanie, stated that from July to December, there was over $260,000 in default
Judgements with about 5% of those default judgements being good or collect-
able monoy.  The article was quoted as saying that a default judgement occurs
whee o detendant fails to show up in court. Therefore, we would assume that
thiyw reterved to the final forfeiture or the final judgement. We tried to
deternming the reason for the lack of payment of final judgements in City Court.
e were told by more than one official that in many cases a Scire Facias hear-
dg wah ot held and therefore according to state law, the final judgement

wd’ ot collectabte.  In other cases, the problem is not with the bonding com-

A third major problem in the Criminal Courts was the length of time
given the bondsmen to produce the fugitive before a final judgement is issued.
In the study of felony cases, we found numerous instances where judges con-
tinued cases for three or four terms of court. An interview with personnel
in the Clerk's office showed that there were cases in which continuances were
Titerally granted for years. Why do judges grant continuances on the final
judgement as a matter or routine? First, some judges feel that the purpose
of bail is not to make a profit, but to assure the appearance of the defen-
dant. If the judge feels that an attempt is being made to apprehend the de-
fendant, he will grant a continuance. Secondly, some judges said that is a
final judgement was taken, the bail bondsmen would not suffer since they can
go to Civil Court and obtain the final judgement from the defendant's cosigner.
Thus, an innocent member of the public can be hurt when a final judgement is
declared. We can sympathize with both of these reasons. However, it is our
feeling that whenever there is a deliberate forfeiture, a final judgement
should be taken. Furthermore, we do not feel that the entire burden of the
final judgement should fall on the cosigner. We think, for example, that the
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the docket, the practice of routinely continuing cases has resulted in a

large economic loss to the County. We examined two divisions for the Jan-

uary, 1975‘term of Criminal Court. We found that these two divisions had
%66,101 which had come to final judgement. Of the 33 cases coming to final
judgement, only three were collected. And it was only the smaller bonds of

$1, $250 and $500 which were collected. This constituted 1% of the total

amount dug.‘ The remainder of the bonds were given a continuance. In examining
all the divisions of Criminal Court we found about $190,000 which could be
collected. Only 2.5% of this amount was collected.

tail bondsmen should have some monetary stake in t2§ fgzglnggggement and
therefore have a reason for pursuing and locating the .

ourt forfeiture process was
t aside and the final Jjudge-
this court is dis-

The third problem we fcuzd in ?heaggim§?21sg
that sn extremely high percentage of € ; : :
ment 45 not collectable, The data on type of forfeiture 1n
played in Yable 40.

Table 40
Before leaving the topic of forfeiture and bondsmen, let us consider
how the ba1] bondsmen obtains his money when there is a final judgement.
The four ba11.bondsmen we interviewed identically described the same pro-
cess. The bail bondsman first attempts to persuade the defendant and co-
signer to pay the amount of the final judgement. If this fails, then the

friminal Court Cases for each Forfeiture Catagory

Criminal Court

R EEEESEEER

b N e e SHY bail bondsman files suit in Civil Court to obtain a judgement against the

L asigee-ny Lol cosigner. In cases where a piece of property is collateral, the bondsman

Lut gnidee-Lost 39% takes possession of that property.

e etdeeng Sodlgatio 19 _ Surrender and Apprehension of the Defendant. Once a bench warrant or

jL§§d;3?% no 1ndication capias has been issued for arrest of a defendant who does not appear for court,
ot st the‘Fug1t1ve Squad of the Sheriff's Department and the Warrant Squad of the

—— 937 Police Department try to apprehend the defendant and return him to jail.

W e When a bond 1s surrendered by the bondsman, the same procedure takes place.

ina) judgement taken 59 For example, in Criminal Court the Clerk copies the surrender document and

givgs.a copy to the bail bondsman. The original document is sent to the

s d1snosition 8y : Fugitive Squad in the Sheriff's Department which is then in charge of return-
hy 415G ing the defendant. Let's discuss the surrender process from the bail bonds-
man's point of view. According to the bail bondsman's contract he has the
o sent - 100¢ legal right to surrender a defendant for whatever reason he wants. Also,
prosent according to the contract, the bondsman need not return any of the 10% fee

) 79 wh]ch the defendant gave to him. Thus, for example, if one day after the

K bail bondsman received the 10% fee, he decides to return the defendant to
jail for any reason, there is nothing in the law or contract to prevent this.

L]
3
_—
_—

i Erimingl Court we found that only 59 of the forfeitures resulted in final
iééwlﬁvﬁiﬂ. In another 237 of the cases the defendant was at large for at
Trant une court term without a final judgement being declared. In these at
targe cases, the defendants, at the time of our study, had between one and
five court terms without the final judgement taken. In observations of the
procedure on “final judgement day" we found the attorney for therbqnd1ng QOﬁ-
pany giving the judae an excuse which was readily accepted by the judge with-
cut turther guestioning., We also examined the very high percentage of cases
shere the wase was set aside, Over 630 of the forfgltures in Crimina’ Court
wore ot aside. Given the estimate of 50% of forfeitures being deliberate,
21 Jeast in sowe of these cases final judgement should be.declared. These
f1gures for final judgements and forfeitures being set aside suggest that
the 1dea of @ forfeiture is hollow. A bail bondsman need not worry about
Jetpndants appearing for trial since he knows a final judgement will not be
taron,  The cultitude of continuance for final judgement makes the admini-
Wtration of the docket and the certainty of a case coming to trial less than

ddeguate.

During the time of the study there was an extreme example of this pro-
cedure. AAA Bonding Company was charged with kidnapping thd extortion be-
cause they chained a defendant in their basement. The case received a great
deal of newspaper publicity. The judges were infuriated. Eventually the
Grand Jury decided to indict the bail bondsman involved. It was virtually
impossible for that bondsman to practice 7n Memphis since the judges threatened
to throw him out of their courts. This particular bondsman surrendered all
his cases, both felonies and misdemeanors, to the City and Criminal Courts.

The bondsman did not return any of the premiums which the defendants had

paid to him even though there was no reason for the defendants to be surrender-
ed to the court. They had not committed any additional crimes. They were

not a greater threat to the community and they did not default on any pay-
ments to the bondsman. The problem was that this particular bondsman was go-
ing out of business. The defendants had no recourse under the law. There-
fore, the defendants under bond to AAA were surrendered back to the courts

and returned to jail. Then they had to arrange bail once again with another
bonding company, suffering unfairly. This case study shows that there is

In addition to serving as an impediment to efficient administration of

2 : t i ¢ g " . ) 5
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nothing in the law or in the bail bond contract to prevent bondsmen from
engaging in this practice. ’

Must the judge accept the bond surrender? We found that the Criminal Court
Judges felt legally responsible for accepting a surrender whenever it took place.
In the Lity Court, however, a judge may order a hearing at which time he could
order the bail bondsman to show cause why the defendant should be surrendered.
One Jjudge told us that 1f the bail bondsman did not provide him with adequate
reasons for the surrender, he would simply refuse to accept the defendant and

would order the defendant retained on bond with that particular bail bond company.

We suspect that the City Court judges have insisted in an extra-legal way that
tause be shown in bond surrenders. They have used threat or coercion to indicate
to the bondsmen that their rights to write bonds in the City would be limited by
the court if they did not go through proper procedures. Unfortunately, we feel
that this has no legal basis. We asked the judges of their reactions to bond
§urrender5. This appeared to be one of their "least favorite" aspects of the
bail bond system. One judge in particular was incensed that defendants in his
tourt had their bonds revoked simply because the bondsman had gone out business.
However, we got the opposite reaction from another official in the criminal Jus-
Lice system who said that “"the surrendered people were simply out of luck,"
Thut, we feel the process of surrender is one of the "seedier” aspects of the
buil bond system, .

Another problem in the bonding system involves the traditional right of the

bail bondsman to do whatever is necessary to procure a defendant who is a fugitive.

The bail bondsman has this right according to the Taylor vs. Tainter decision
by the Supreme Court, '

When bail is given, the principle is regarded as delivered to the
custody of his sureties. Their demand is a continuance of the
ur?qtna} imprisonment. Whenever they choose to do so, they may
seize him and deliver him up in their discharge; if that cannot
b done at once, they may imprison him until it can be done. They
may exercise their rights in person or by agent. They may pursue him
nto another state; may arrest him on the Sabbath; and if necessary
way break and enter his home for that purpose. The seizure is not
made by any virtue of due process. None is needed. It is likened
tﬂﬂthﬁ arrest made by the Sheriff of an escaping prisoner ... it js
said the bail bondsmen have their principal on a string, and they
g%gnﬁgggetheir $tring whenever they please, and render him in their
 harae

his principle, dated almost a century a 0, continues to be enfo
ére there examples where the bail bongsmgn has exceeded his asthggigyﬁoggz'has
14 @r@kﬂg the law because of the Taylor vs. Tainter decision? Two bondsmen from
Atlanta, Georgia, were jailed because they attempted to return a Memphis man to
that stave. They were quoted as wanting to return him dead or alive and were
igaﬂ% tq vg thv&atening_hxm with a pistol. The bondsmen were each placed under
f**ﬁuﬁ peace bond and fined for carrying a pistol. The bondsmen claimed that

i the basis @{ a tontractual agreement, a bond company has the right to appre-
hend o ean whe forfeits bonds for refusing to appear in court." (March 1, 1970)

1l
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As far as we can tell the problem of bail bondsmen using their extra-legal

power to enfqrce the bail bond contract is not used locally. There are two reasons
for this. First, the bail bondsmen rely on the Fugitive Squad to arrest defen-
dants. Secondly, there is no need for bail bondsmen to make any great effort to
prodgce fugitives since the judges seldom declare final Jjudgement on bondsmen to
obtain the forfeited bond from the cosigner. We suspect it is only in cases where
1t appears that the cosigner will be unable to pay the amount of the final judge-~
ment, that the bail bondsman is apt to take this sort of action.

. We did find a Tocal case which generated a great deal of newspaper publicity
involving James Douglas Sloan, the owner of AAA Bail Bond Company. Sloan had
been a bondsman in Nashville but had to leave the city when the Attorney General
threqtened to bring a forgery charge against him before the Grant Jury. Sloan
deta1ned a defendant in his basement for a week because the defendant could not
optaln a cosigner for his bond. Sloan was indicted and tried on the charges of
kidnapping and extortion. In Court, Sloan claimed that the defendant pleaded not
to return him to jail. The defendant made the charge that he was not fed more
than three times during his confinement ard lost 27 pounds. The bail bondsman.
denied that this was the situation and then said, “"whenever he ate, he ate." The
bail bondsman also said that he provided the defendant with a TV and allowed the
defendant's girl friend to stay there for five nights. Under cross examination
the bail bondsman said his only regret about his treatment of the defendant was
that the episode led to a trial in Criminal Court. The jury found Sloan not
guilty of the crime as charged.

One other aspect of surrender and apprehension needs to be discussed. When-
ever the defendant is arrested out of state, the Sheriff's Fugitive Squad sends
deputies to bring that defendant back to Memphis. The cost of bringing back
the defendant includes air fare, meals, and other fees. The expenses are charged
to the bail bondsman who in turn is patd by the defendant or his cosigner, as
per the terms of the bail bond contract. We approached the Criminal Court Clerk's
office and the Fugitive Squad to find out how many defendants they had to extradite
and to total cost of this extradition. They were not able to give us an actual
figure. The Fugitive Squad told us that they extradited 170 defendants in 1970.
We took a sample of 10 fugitives who were extradited. Using the case jackets, we
found the total cost for these ten defendants was $4,133.09. Using these figures
an estimated figure for the 170 defendants was $70,262. This amount was paid by
the bondsmen to the county and in turn probably was recovered from either the
defendant or cosigner. :

Myth and Reality. The bail bondsman tries to perpetuate the myth that he
always gets his man., The bondsmen want it to appear that they have an extensive
enforcement network used to track down clients in Memphis or out of the city.

One of the bonding companies claims that they apprehend 99 out of 100 clients

who forfeit. Supporters of bondsmen claim that if the bail bondsmen were not
available for tracking down fugitives, not only would the forfeiture rate increase,
but the number of fugitives at large would also substantially increase. The cther
side of the argument states that the bail bondsman has no incentive to produce

the defendant since he does not have final judgements declared. And if a final
judgement is declared, it is the defendant or his cosigner who must pay. We

asked one judge whether the bail bondsmen did a good job in bringing defendants
hack to the court. Once a defendant is truly a fugitive and cannot be reached

by telephone, he suggested that the bail bondsmen do very little, He said that
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the Lafl bordsren provide inforrati ' iff! it ]
S LAt bondoren ANTOrration to the Sheriff's Fugitive S
does the actusl work. ’ uad, which

Lotk Eﬁ Grder t6 distinguish myth from reality on this point we interviewed
Vftg the aggf?*f_s Fugitive Squad and the Warrant Squad of the Police Depart-
ent. We first asked what procedure is followed after the bench warrant or

tapias s dsnped, According to the Sheriff's Fugitive Squad, when the capias

i Tssued, they £i11 out 4 complaint form which is entered i

- Tssued, they LGrp 1 & ) W in a rec 500K,
g??‘fapja; 1g‘q37gn to two deputies who try to find the fugitive. ?ggsgogép-
Hawggﬂwurb‘?gjrqnd n1§h§ shifts. If the fugitive is found, he is arrested.
fy:it§ri fkvdyaﬁ cf‘?xmatgd time and funds, the deputies do not ook for the
gﬁgthgvﬁ,r?{‘?n’gx§gndsd period of time, In the case of the bench warrant
tivp'b*;ﬂzy}{s Pulice erar;ment, the Warrant Squad tries to locate the fugi-
Egré fgﬁp J?%; ﬂggordwnq to the squad, they are too under-staffed to do much
Wwre than this. If they cannot find him by phone, his name is put in a pick
up box.  They have men gn the squad who look for these fugitives. However,

they do not look for lung and us i it
o anothn ok 7 and usually wait for the fugitive to be rearrested

Wee then asked what procedures are used if the fugitive

i 3 Fa g S b g - has

;éa;;; H?ﬁﬁgf?§n? g?‘thg §h3r1ff's Fugitive Squad, thgy put the ggggrgggigg
!éﬁg %r?;b; ?fjij’ig-ﬁhevfedaral Computer system, They try to get informa-
e 1r3¥n g;::;muazs fhﬁ know the fugitive. If they suspect that the fugi-
e :tdtﬁ “;;;Q? ff&ﬁﬂ‘,tﬁey send information to those state officials.
rw&?%kgtudjuﬁ‘an;fﬁp; ?§§r3§0k ?grogézé ?Utbthey (rned o it for hin tobe
GULIVe Bust sign ¢ waiver op he must be egtrgdgggggngg Egengcgiggﬁ’ tRSCZga

iy ty the Warrant Squad of the Memphis Police Department, they have no author

Yy L0 pursue g defend utsd i

irSue Tendant cutside the confines o i

[t bursue g de 1t ¢ of Memphis., If - iti
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What is myth and what is the realitv? We find that the bail bondsmen are
oqu slightly involved in procuring figitives. Most of the work after the ini-
tial contact between the Fugitive Squad ary the bondsmen is by the Fugitive
Squad itself. Bondsmen are only incidental to the apprehension.

Sta?utes. A discussion of the Tennessee State Statutes is crucial to un-
derstanding the activities of the bail bondsman in Memphis and Shelby County.
Both the general public and officials in the criminal justice system in Ten-
nessee are confused about the effect of statutes on bail bondsmen. There are
two sets of statutes. First, Chapter 14 of the State Criminal Statutes pur-
port to.regu1ate "professional bondsmen." However, a technicality in the
profess1ona1 bail bond statutes limits the applicability of those statutes to
regulation of bail bondsmen. Chapter 40-1402 states, "none of the provisions
of th1s_chapter shall apply to insurance companies subject to inspection,
regulation and control by the Commissioner of Insurance and Banking of the
state and by such commissioner duly authorized to write bonds in the state."
Thug, the professional bail bond statutes clearly exempt any insurance com-
panies. As we will explain below, this has been taken to mean that any surety
or bail bondsman at the local level who is registered to write surety insur-
ance claims to be exempt from these statutes. In our interviews we asked the
jduges why the bondsmen were not regulated under the professional bondsmen
statutes. They stated that whenever this was attempted the lawyers for the
bail bond companies claim the company is an insurance company and therefore
not liable under the statute. We posed this same question to an official in
the State Department of Insurance and Banking in Nashville. This person said
that the provision applies only to insurance companies and could in no way
be interpreted as applying to the individual agents. However, another staff
member of the department claimed that individual agents were exempted.

A review of Professional Bail Bond Statutes shows what the bail bondsman
is trying to escape in terms of regulation when he claims to be an insurance
company. A number of more relevant sections are described below:

Section 1403 deals with regulating the bonding company by semi-annual
reports to the clerk of the Circuit or Criminal Court. The bail bond
company is to report its assets and 1iabilities as of the preceding
December 31 and June 30 respectively. Reports are to be issued not
Jater than January 15 and Jduly 15 of each year. The semi-annual re-
port includes information on the amount of real estate owned by the
company, all personal property held to secure payment of any debt owed
to the bail bondsman, the full amount of the bondsman's liability on
forfeitures, all bills and accounts payable, names and addresses of
each agent, and the names and addresses of each person having interest

in the bonding company.

Section 1405 states that the judge of any court which handles a crim-
inal bond may inquire at any time as to the solvency of any bondsman
and investigate the value of his assets and extent of his Tiabilities.
In the James Douglas Sloan case, one of the Criminal Court judges want-
ed an extensive investigation of the entire bonding system. This was
rejected and another judge pointed out that the Criminal Court judges
do not have such authority under section 1405 of this statute.
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the records of the‘ininidua1 agents. He did say, however, according to the
statutes, thg Cqmm1ss1oner of Insurance and Banking can make an audit of the
books of an individual agency. He said that this would be very difficult and

time-consuming and he doubted that insurance department had the expertise to
carry out such an audit.

The peculities of the insurance department are such that they do not
enter a case until they havereceived a written complaint from someone, We
asked the insurance department why no action had been taken against James
Douglas Sloan, the man with AAA Bonding who was responsible for the detain-
ing of the defendant in his basement. The response was,

insofar as I know, no complaint has been filed with this department;
and if that is the case, where a person was chained to a bed for sev-
eral days, I know of no action this department could take. There must
be a violation of the insurance clause before we can enter into any

case; and as a rule we receive written complaints to enter into the
case.

How does a bail bondsman get the power to write bonds under these sta-
tutes? First, he mus% obtain a license from State Insurance and Banking
Department to write ~.iids as a surety. The agents whose records we examined
in Nashville were only allowed to write surety bonds. In practice this is
for the most part restricted to bail bonds. Once an individual is so cer-
tified, he obtains from the insurance company a document called qualifying
power of attorney. The qualifying power of attorney allows the bail bonds-
man to write bonds up to a maximum amount of money. The qualifying power
which we saw was limited to $25,000. The attorney for the bonding company
then files a petition with the. court through the Criminal Court Clerk for
that agency or company to write bonds. The Clerk's office checks with the
Memphis Police Department to determine if the individual has an arrest or
a felony record in Memphis. The investigation goes no further. We asked
why references were not checked or further information solicited. The
answer was that it was time-consuming and in fact the insurance department
had already certified the agents. The information whi:h the judges see is
incomplete and it is virtually impossible for them to ~ake a raticnal de-
cision on the qualifications of the individual bondsman or the company.

The qualifications for a bonding company as described above are presented
to the Criminal Court judges. The judges decide among themselves whether
this individual or company should write bonds. Before a bondsman is qual-
ified, at least 4 judges must sign the order. We were told by the Clerk's
office that there has never been a case where the bondsman had not been
qualified by &l11 the judges. '

We made inquiries in the City Court whether they made an independent
determination of whether an individual was qualified to write bonds in the
City. The response was that the certification of the Criminal Court judges
was accepted. We spoke with the Criminal Court judges about the need to
exclude certain bondsmen from writing bonds. They told us that if the in-
dividual possesses license as a resident insurance agent, there is little
they could do to exclude him from writing bonds.
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Chapter V
Public Bonding: The I1linois 10% Plan

Introduction

It is the recommendation of this report that the State of Tennessee
adop§ a form of public bonding called the I1linois 10% Plan as quickly as
possible. The purpose of the I1linois 10% Plan is to remove the bondsman
from the state bail system. It was enacted in I1linois after a period of
scaqda]s. Large numbers of forfeitures were going unpaid, bondsmen were
making huge profits, society was not protected, serious criminals were
being freed and other defendants were remaining in jail because they could
not raise the necessary bond.

Under the I11inois 10% Plan, a defendant arrested for a crime has his
bail set by the judge. In order to obtain his release, the defendant posts
10% of his bond with the court. If he willfully fails to appear for his
court date, the defendant forfeits the 10% deposit to the court. In addition,
the state may obtain the remainder of the bond through civil processes. An
arrest warrant is issued and if recaptured, the defendant is not only liable
for his offense, but may be prosecuted for bail jumping. Forfeitures are
discouraged by employing the bail jumping statutes against fugitives. For
defendants who make their court dates, all but 10% of thei: deposit (which
amounts to 1% of the total. bond) is returned. This latter practice deviates
from the traditional bail bondsman's practice of retaining the full deposit.
Therefore, given a choice between using a bail bondsman or this form of public
bonding a defendant will always choose the form which returns the deposit. As
we indicate below. this form of bonding is more equitable for the defendant
and does not result in any greater threat to the community. In addition, the
10% plan is a self liquidating program since the funds for its operation come
from the 1% administrative fee.
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The I11inois 104 Plan has been enacted in Connecticut, Philadelphia and
ITlinois. Furthermore, the State of Tennessee Law Revision Commission has
recommended its implementation in Tennessee.

In the following sections we argue that the I1Tinois 10% Plan should be
implemented. Further, we discuss soile of the objections to the plan. Data
showing its possible effects is drawn from our data on the current operation
of the Memphis-Shelby County bail system. Our study, which required ayear .
to complete, examines all aspects of the Memphis-Shelby Courity bui' "Sy3Tém.

Je selected over 1300 felonids~and "misdemeanors which first appeared on the
City Court dockets in January through April, 1973. Each of these cases was
tracked through the judicial process. Files were examined in the City Clerk's
Cffice, Criminal Clerk's Office, Police Department files and Pre-Trial Release
Agency's files. We computed forfeiture rates and rearrest rates (while on
bond) for these cases. The statistics on forfeitures and. rearrests were cou-
puted separately.for. bondsmen and Pre-Trial Release. The study did extensive
interviewing and examined the operations of both Pre-Trial Release and the
bondsmen. We also examine the available literature and data on public bonding

o
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in Philadelphia and I11inois. This chapter is a summary of some of
tur findings.

1.

Why Should Tennessee Adopt Public Bonding?

The traditional bail bond system gives the private bondsman the keys

to the jail. The program does not protect society and limits the judge's

role in determining who should go free and who should remain in jail before

trial. The data in this study shows that bondsmen in Memphis and Shelby
f.ounty have exceptionally high forfeiture and rearrest rates.

g

* The felony forfeiture rates (defined by failure to appear)
are 19% for bail bondsmen and 7% for Pre-Trial Release.

% The misdemeanor forfeiture rates are 16% for bail bondsmen and
117 for Pre-Trial Release,

* The felony deliberate forfeiture rates for bail bondsmen are
10 and 2V for Pre-Trial Release.

* The felony fugitive rates are 79 for bondsmen and 1% for Pre-
Trial Release. :

* The felony rearrest rates are 25% for bail bondsmen and 16%
for Pre-Trial Release,

The bondsmen are not selective in choosing their clients and do not

mmnit@r their clients while on bond., This accounts for their astronomical
forfeiture and rearrest rates.

%
ER

¥ The bondsmen will take any client who has a 10% deposit, cosigners

ard/or collateral,

* The bondsman accepts no responsibility for supervision of the
defendant.  He expects this to be done by the attorney, cosigner
and courts,

¥ There is no reason for the bondsman to monitor his c¢lient since
final judgements are seldom declared in Criminal Court. Of the

in a final judgement. Other cases were continued for as many as
4 terms of court.

* In vases where final judgements are declared, the bondsman suffers

na‘pena?ty since he recovers the judgement from the cosigner or
seizes the collateral,

There 1§ no regulation of bail bendsmen at the Jocal level. Bondsmen

have relative quionomy in operation,

" The bondsian is exempt from state statutes regulating bail bondsnen
by claiming to be an insurance company, The "Professional Bondsmen”

statutes exempl insurance companies from its provisions.
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* Local Jjudges are unwilling and/or unable to exact guidelines for
regulating the behavior and/or activities of the bondsman.

* Bondsmen, who go out of business, sometimes leave uncollectahle
final judgements.

* Bondsmen have been charged with a variety of crimes including
forgery, kidnapping, carrying a pistol and extortion.

*

Boqumen may obtain continuances on their final judgements
which may extend for several years. When a defendant is rearrested
on another charge, the final judgement is set aside.

4. The bondsman works a tremendous hardship on the defendant.

* If the bondsman refuses to accept a defendant as a client, the
defendant may have to remain in jail.

* Bondsmen have surrendered defendants back to the court without
cause.

*

When a defendant is surrendered, for whatever reason, the
bondsman keeps his 10% fee.

* Even if a defendant is found innocent by the court, he suffers
an economic hardship since his 10% fee is not returned.

* Even though a defendant may have the 10% deposit, a bondsman
will not accept him as a client without at least one cosigner
and in some cases collateral.

5. Under the present system, there are few procedures designed to limit
forfeitures. Under the ITlinois 10% Plan clearly defined procedures can
be used to limit forfeijtures.

* The forfeiture rate is an astronomical 17% for felonies and
13% for misdemeanors.

* Bail jumping charges are seldom used, even though the forfeiture
rate is astronomical. We found only four current cases on the

! \ Ry, S | v o i OO TSI S ST £ Criminal Court docket which involve a bail jumping charge,
g ases-Tvelving a fugltive in Criminal Court, only 20%mwimmmsnzim e <t e 7w el min d Jumping g

* Where bail jumping charges are employed, the judge may sentence
the defendant concurrently with other charges.

* The notification system is nonexistent in City Court and inadequate
in Criminal Court.

6. Two prestigous organizations studying the bail bond system have suggested
that local communities institute the I1linois 10% Plan and eliminate the role
of bail bondsmen in the pre-trial process. :
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The Aﬁerican Bar Asscciation through its "Standards Relative To
Pre;?ria] Re?&gse“ states that compensated sureties should be
abolished and in those cases in which money bail is required,
ﬁﬁ& defendant should ordinarily be released upon the deposit

of cash plus security equal to 10% of the amount of bail.

The Hational Advisory Commission on the Ca i
: ] uses and Prevention
of Crime, set up by the U.S. Department of Justi
;?Q g§r§cn b by p ‘ ustice, states that
fe rdvisory Commission states “criminal Ja ini ion i
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inere afer person involved. The privat
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tﬁ}tf@b]1qated to pursue the public interest. The abolition of
i bafl Londsman would improve the system of criminal Justice.,™

2, | wh&QQVﬁF the I1linois 107 Plan
etfect on the lgeal criminal justice system.
f In Memphis-Shelby Count ) i
o In Henphis-She ¥ the plan is generally accepted
?2:§L£fﬁgfﬁugges,‘1quer$ and criminal justice off{cials? Fo?yeiaégqge
row p{,”’1£*;73% L?1@1nd1“ﬁour@ Judges we interviewed are in favor of
{hé I?%iﬁﬂi;igés 31 the Tive City Court judges are strongly in favor of
Wi Plan ﬁﬁwQQEr dgﬁa&giggngg]y 029 gity oy o 3¢ 1s opposed to i
vt However, therg nue to be many who also f ]
ot bondsmen,  Some of these tr j i i dimen. operention
ilsen, S ) uly enjoy working with bo
nut Tike endcting 4 new system with which theygare not 2S;T$?ér thers do

Ubjections To The I11inois 105 Plan

There have heen g numb j i

. ! luave beer wimber of objections expressed to t inoi %
i33ﬁ$hgzﬁ;?g§? ﬁgat;?t§¥¥$eg§ W?Gceglected a list of al] pggsig};ng;;uégﬁts
il objections t < 1H1n01s 100 Plan.  We want to 14

abyeitions bocause they are in i ng this stasome of these

i Ly UL Y Are mpediments in making the

tallowing sec tion we Tist t1 jecti the 111 ngjorange. In the
T section we 115t the objecti inoi

Aunenh the validity of sach objeétian?ns %0 the ITinofs Tox lan and

b. hny cnqﬁgauﬁawthewjljjpgig,TO% Plan w

B wBTTY  ThE i g s L . hen the bail bond s
?;@}i§z=pfté?§ Exzz@at system 1S not working well becausa it ggﬁfmngirks
;{Fé;;%ﬁ- 4 ixi x; d?fendant or society. The current system givés the bail
s & private businessman, the keys to the {e !
BRocent of 4 oriee still must o Ys L0 the jail. A defendant found
Ly el s & 8t L, 1y a pena]t of 10% f s .
reledse on bond Forfeityp Y Y = Tor obtaining his
P cHlure rates are very high

wiable 1o obtain relegs Rk Y Nigh. Many defendants are

R ‘TeaSe unless a bondsman agrees t i -
wWnthoe ¥y teo important to be or ) agrees to write a bond. Criminal
N p W0 e entrust : , !
Hd B0 cancers for the public interei%éd #0 bondsmen with poor reputations

allowed to act as a surety for compensation."

be delegated to private individuals

has been enacted it has had a beneficial
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2. The bail bond system is a free enterprise system and any change from
that system would be a further diminution of free enterprise. The tradi-

?iona1 system is not a free enterprise system since the ba3jl bondsman is

in essence an officer of the court. As officer of the court, he has certain
powers and control over a client which are quasi-legal. There are areas
where the power of bondsmen may exceed that of a law enforcement official.
The way bondsmen have used this power as court officers indicates that
society has made a bad choice in giving the bondsmen these types of controls.

3. The implementation of the I11inois 10% Plan would create a huge
governmental bureaucracy. This argument is absolutely false. The beauty
of the I11inois 10% Plan is its absolute simplicity. There need be only

a few clerical employees hired. The clerks who now accept bonds can
continue in the same capacity under the 10% Plan. If the local courts want
to decrease the forfeiture rate substantially, additional employees would
be required for notification of court dates and retrieval of fugitives.
This cost would not exceed the income produced by the plan.

4. Given the way government functions, it would take much longer to
obtain the defendant’s release on bail. 1his claim is not true. Under
the ITTinois 10% Plan, misdemeanors would be handled in the same way as
they are now in the City Courts. Bond is autcmatically set at $250 and
the defendant is able to post bond with the court at any time he wishes.
In the case of felonies, the practice would remain the same, with the bond
being set by the judge. The only difference is that after the bond has
been set, the defendant would post the bond with the clerk. This form of
bail results in quicker release since the defendant posts 10% with the
court, rather than spending time locating a bondsman, a cosigner and
collateral.

5.  Defendants would forfeit in large numbers if the 10% Plan is implemented.

This argument is fallacious. First, the forfeiture rate is already astro-
nomical. There is no reason for the bondsman to reduce the forfeiture rate

'since he suffers no economic penalty for a forfeiture. Consequently, a

change to reduce that rate is in order. Secondly, th1§ contention is.
disproved by examining statistics for the State of I1linois and the city

of Philadelphia,both of which implemented public bonding. Philadelphia

has Tower forfeiture rates than I17inois. This can be attributed to
Philadelphia's greater effort to notify defendants of their court appearances
and to screen them prior to court appearances.

In a period from January to March of 1974, the Philadelphia program
had a failure to appear rate of 7.4%. Failure to appear simply means that
the defendant missed a court appearance, for a variety of reasons, including
non-deliberate reasons. The willful forfeiture rate for the same period
was 5.8%. The fugitive rate for the defendants who had not been apprehended
was 2.3%. These figures are very similar to those of previous years of
operation in the program.
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Gespite dire predictions to the contrary, the forfeiturg rate for Chicago
did not change substantially with the implementation of public bonding. Table
41 displays the forfeiture rates in Chicago from 1962 to 1971.

Table 41

Forfeiture Rates for Bondsmen and Public Bonding

Bondsman Public Bonding
Year Forfeiture Rate Forfeiture Rate
1962 107 -
1964 14 7%
1965 .- 10
1966 —— 1%
1967 -~ 10%
1968 -~ 10%
1969 e 13%
1970 - 139
1971 -~ 13¢%
1972 -- 14%

Avcording to Judge Pete Bakakos, the chief administrative judge of
the ¢ity of Chicago, the failure to appear rate for Chicago is currently
14, Figures from 1965 through 1974 show the failure to appear rate ranged
hgtwgﬁn 10 and 14, 1In 1964, the one year when both the 10% Plan and bail
tundsmen were able to operate, the forfeiture rate for the 10% Plan was 7%
and the rate for the bail bondsmen was 119, In evaluating Chicago's experience
with the 107 P]qn, & recent study used these figures as evidence that forfeiture
mites did not rise dramatically with the implementation of the 10% Plan, but
remained relatively stable, In the original implementation, Charles Bo&man
the author of the p?an, stated that the "Joint Committee felt that if we coJ]d
devise a system which would result in initial forfeityres of no more than 13
per cento.., 1t would not be substantially different from the actual experience

ot other Jurisdictions throughout the nation." Not i ;
the Meaphis rate of 179. ' e that this compares with
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Another comparison between a 10% Plan and bail bondsmen was made in
the U.S. District Court in Washington, D.C. In this court the Jjudge is
allowed to determine whether the 10% Plan or a bajl bondsman will be used.
A study found that there was a failure to appear rate of 3.1% in the 10%
cases, while the failure to appear rate for the bail bond cases was 9.6%.

One has to conclude on the basis of these findings that the I1linois
10% Plan does not lead to substantial increases in the failure to appear
rate. In the case of the city of Philadelphia, it also appears that the
forfe1§ure rate is not substantially increased. The dire predictions of
the bail bondsmen that criminals would be invading the city of Philadelphia
to take advantage of the bail bond program and that the number of failure
to appears and willful forfeitures would increase substantially have not
been proven to be true. '

6. Under the I1linois 10% Plan the bail bondsman would still remain in
business. He would be able to put up the 10% without having the risk of
making sure a client appears, as with the traditional system. This argument
1s fallacious. First of all, bail bondsmen go out of business in 10% cities.
Given the choice between paying a bondsman 10% and not receiving that money
back, or posting 10% with the court and getting that back, the defendant
would always choose posting 10% with the court. In addition, the public
system requires no collateral or cosigner. If these differences are clearly
explained to the defendant, there should be very few cases in which a bail
bondsman is used. Secondly, I1linois law states that only the defendant

can make the deposit. The administrative judge does not allow bondsmen

to make the deposit. The clerks must return the deposit by check payable

to the defendant. Because of these regulations, there have been virtually
no commercial bail bonds written in I11inois since 1965.

7. In the case of a forfeiture, only 10% of the bond would be forfeited.
Where would the court get the other 90%7? The opponents of the 10% Plan
seem abnormally concerned about the court's obtaining the remaining 90%

of the final judgement. First of all, the purpose of bail is not to make
a profit, but to ensure that the defendant appears for his trial. It is
assumed under the present system that the bail bondsmen quickly pay the
forfeiture to the court when their client does not appear. We have demon-
strated in Chapter IV that this is not true. The court gives the bail
bond company at least one full term of court before requiring the final
forfeiture. In many cases continuances are granted routinely. And in many
cases where the defendant is at fault, costs are assessed rather than the
forfeiture collected. Final judgements were collected in only 4% of the
cases in the Criminal Court where defendants failed to appear for trial.

8. The bondsman is required to keep forfeitures Tow. This objectign
assumes that the bail bondsman does a good job of supervising his clients
-and.mating sure that thev appear fic their court dates. This is not the

.
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Further, when comparing the felony percentages for Pre—Triq] Release and )
the bail bondsmen, we find that bail bondsmen have a forfeiture rate of 19%
while Pre-Trial Release has 7%. The reason for this difference is that Pre-
Trial Release actively monitors their clients requiring them to phone 1in

to the office on a regular basis. In most cases, the bail bondsmen_do not
have contact with the defendant again until a subsequent arrest or if the
defendant must renew the bond for a second year. Therefore, the argument
can be dispensed with by showing that the bail bondsmen have not done a good
job in supervising their clients.,

9. Even if forfeitures stay the same, the county would havg to create a
larger Fugitive Squad to track down the people who are forfeiting. This
objection assumes that the bail bondsmen make a substantial effort to track
down defendants who forfeited. This is not true. First of all, the-ba11
bondsman has no motivation to expend money tracking down fugitives since

he has a secured bond with a cosigner which comes dye to him in the case

of a final judgement. Secondly, some of the officials we interviewed
indicated that the baii bondsmen 1in Shelby County are making no great effort
to track down fugitiues. Rather, it was stated that the Sheriff's Fugitive
Squad did most of the tracking down. Further evidence that the amount of
work required in tracking down fugitives would not increase is that the
fugitive rate did not increase in éities using the 10% Plan. In discussing
the I11inois 10% Plan in Chicago, Judge Bakakos said that there was no
increase in the retrieving done by law enforcement officials. There should
be an increased effort currently in Shelby County to apprehend defendants
who have not appeared for their trials. This procedure should be undertaken
whether or not the IMTinois 10% Plan is implemented.

10.  The bondsmen provide free services to the county. The argument is that
bondsmen monitor clients and make sure they appear for their trials; that
they do most of the tracking of defendants who do not appear for their trial
dates and that they have to Pay the expense of bringing an individual back
to Memphis if he is apprehended in another Jurisdiction.

The latter point is true. If an individual s apprehended in another
state, the eruties.bring him back and the bail bondsmen myst pay the cost.

since the bail bond contract reads that the cosigner must pay all expenses
incurred by the bail bondsman. Therefore, the innocent party (the cosigner)
rather than the bai] bondsman must pay for the retrieval. Admittedly, the
10% Plan does not have this finangial aspect built into it. ye questioned

retrieve and the cost of these cases. We found that the Fugitive Squad
of Shelby County had to retrieve a total of 170 defendants. We could not
obtain the total cost that the County charges the bondsmen for these defen-

dants. However, we randomly sampled 10 cases and used the figure to estimate

the total expenses for one year. This produced a figure of $70,262. ~This
maney would not be recoverable under the I1inois 10% Plan. However, we

show below that other sources of fees actually Provide an excess of financial
benefits over costs.

,,,,,,,,,,,
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11. If the 10% Plan is impiemented, there would be an influx of criminals.
The elimination of the bail bondsmen should reduce the amount of crime.
There have been suggestions that bail bondsmen have. been implicated in
crimes such as carrying a pistol, kidnapping, exotrtion and forgery. An
article recently appeared in the local newspaper in which a defendant
stated that the reason he led a 1ife of crime was to be able to raise the
necessary money to pay the bail bondsman. Eliminating the bail bondsman
from the system will eliminate this source of motivation for committing
crimes. In Philadelphia, bail bondsman Moe Fisher commented in a newspaper
article in the Philadelphia Enquirer that "there will be an influx of
criminals coming to PliiTadelphia because they will know how easy it is to
get out on bail without coming to trial." Abraham Needleman, a lawyer for
four national surety companies, was also quoted in the Evening Bulletin

as saying the city would become a haven for the professional traveling
criminal. However, the President of the Board of Judges of Philadelphia,
D. Donald Jamieson, referred to the 10% Plan as a major step forward in
court administration. He commented that the dire predictions of the bail
bondsmen would not hold true once the system was implemented. The statistics
we have cited on the Philadelphia program clearly show that the forfeiture
rates are exceptionally low for the 10% Plan. Any city which can get
forfeiture rates that Tow must be operating a model program.

12. The implementation of a 10% Plan would mean that the bonds for individual
cases increase in size. This argument is apparently true. The judges
apparently feel very protective of society. A recent study shows that both
misdemeanor and felony bonds increased in two I1linois cities -- Champajgn-
Urbana and Peoria. For example, the percentage of felony bonds in amounts

of greater than $2,999 increased from 24% to 41% in the former city and from
28% to 57% in the latter city. Bonds stayed about the same in Chicago.
However, the fact that the amount of bail increased did not have impact

upon the defendant's ability to post bail. Between 1962 and 1971 in Champaign-
Urbana custody rates were reduced from 43% to 19%. In Peoria the same rate
changed from 27% to 22%. Custody rates for Chicago changed from 60% to 30%.

13. The implementation of the Il1linois 10% Plan would cost the county an
immense amount of money. Rather than costing the city or the county money

the I11inois 10% Plan would bring in additional revenue. We contend that

for the plan to work at its maximum efficiency some of this revenue should

be sunk back into the administration of the program. This means that the ‘
county and city could add some personnel who notify and occasionally supervise
some defendants. The I11inois 10% Plan can be implemented without these

aids. However, we feel that it would be helpful to add personnel to the
Fugitive Squad, the Warrant Squad, the Clerks Office and Pre-Trial Release
Agency. The salaries for this personnel would not exceed the total revenue

incoming from the I11inois 10% Plan.

Let us briefly assess the revenue produced by the ITiinois 10% Plan.
The revenue would come from a number of sources. First of all, the courts
would retain 1% of the total bond as an administrative fee for handling the
defendant's bond. Secondly, when there is a forfeiture, the courts may
retain the entire 10% posted with the court. We assume that under the 10%

O
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Plan the courts would be willing and able to make more final judgements.

We expect that in all cases where the forfeiture is deliberate a final Judge-
ment would be taken. Thirdly, the county and the city would still have the
option of'rgcoverjng the remaining 90% of the forfeited bond. They can do
this by f111ng‘su1t in civil court to obtain the outstanding amount. This
will be a difficult amount of money to obtain and therefore we conservatively
estimate a 10% recovery rate. We expect that many defendants who have
forfeited will eventually be in jail or financially unable to pay the
forfeited amount. Fouthly, the county and the city would hold the 10%
deposit for the defendants during the period of their trial. This 10%
deposit can be fnvested in long term securities. The number of deposits

will never qecrease, but in fact will increase as the number of defendants

in the criminal justice system increase. Therefore, the number of incoming

deposits will always at least equal the amount of deposits bei i
the defendants. 9 P ng withdrawn by

We computeq the income from the 10% Plan for the Shelby County Criminal
Court, %n éxamining current records, we found that $3,800,000 in bonds were
written in Qr1m1na1 Court for 1974. We assumed the 10% deliberate forfeiture
rate found in this study for bail bond cases. The income is as follows:

Administrative Fee (1% of $3,800,000) $38,000

Final Judgement on 10% Deposits
(10% of $380,000) $38,000

, ‘ .

o
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Recovery of Remaining 90% of Final

Judgement ,
(The remaining 90% is $342,000.

We have no way of knowing the
recovery potential. We will
assume 25%.) $85,000

County Investment
(The 10% deposit will produce
$380,000 which can be invested.
This amount never increases/
dgcreases since incoming deposits
will equal or exceed returning
deposits. This sum can be in-
vested in Tong term securities.
We assume a rate of 7% of
$380,000.) $26,000

It must be remembered that these fj ures are o i i
upon the way in which the I11inois Plan ?s structurggy §S§AE:$§:§ab$:pend1ng
?maunp of revenue can be generated. It is our sugges%ion that this
tggom&vg yevenu§,w11] compensate the county for any costs it might incur in
b administration of the program. Furthermore, we have not calculated
Iwe.znc§m1ng fees.for misdemeanors and felonies which are not bound over.
‘p 1S our suggestion that perhaps all of these fees for both felonies and
mjsdemeanors shoulq be turned over to the County. In turn, the Codnty should
be totally responsible for the administration of the program, including a system

of court notification, screening of f i i
: elonies and misdemeanors, a ? -
hension of those defendants who are fugitives. - &nd the appre
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CHAPTER VI
FORFEITURES AND REARREST

Forfeiture Rate

The forfeiture rate is an especially important statistic both to the
courts and to other agencies in the criminal justice system. A high for-
feiture rate, first of all, indicates that the judges and other officials
responsible for deciding who should be released may be making decisions
either haphazardly or using criteria which are not good predictors of a
defendant's propensity to forfeit. Secondiy, it may be that the system has
not made adequate provisions for notifying and supervising the defendant
while he is on bail. Perhaps, the defendant simply does not know about his
court date, or if he reaches the court, becomes so thoroughly confused that
he is unable to Tocate the place of his trial. This fear factor operates to
drive off the defendant who goes home in utter fear and desperation. Thus one
of the reasons for a high forfeiture rate may well be the confusion in the
court room or the lack of notification procedure on the part of the court
personnel. Thirdly, the forfeiture rate may be used to discredit the bail
practices of judges who release defendants on low bonds. The media can use
these statistics, though they are more apt to use rearrest while on bond to
discredit judges and to put pressure on the judiciary to set higher bond, and
therefore keep defendants incarcerated during the pre-trial period.

, A forfeiture has very serious consequences to the judicial system.
First of all, it totally disrupts a court system which has enough diffi-
culty managing a docket with a backlog of cases. For example, a defendant
who forfeits when a court appearance has been scheduled for him has an
attorney, a judge and a prosecutor, witnesses, and policemen who are to be at
the trial. Therefore the cost to both the state and the private sector is
great when the defendant does not appear for trial, even though it was by
mistake. Therefore we argue that the failure to appear, even though it may
not be deliberate, costs the criminal justice system a great deal in effi-
ciency and should be avoided at all costs. On the other hand, the willful

or deliberate forfeiture is a direct attempt by a defendant to escape the
consequences of the Taw. In some ways we view the ‘deliberate forfeiture

as much more serijous than the crimes which the defendants initially com-
mitted. We had the opportunity to witness one of the very few cases where
the bail jumping statute was used against a defendant. The defendant was
given six months in jail for his crime and eleven months, twenty-nine days

in jail for bkail jumping. We view this as a healthy sign because of the

very serious consequences of the deliberate forfeiture.

The Data. We examined the percentage of total forfeiture for both
felonies and misdemeanors. We found the forfeiture rate for all felony
cases to 17%, while the misdemeanor forfeiture rate was 13%. How many of
these forfeitures were deliberate? This was a very difficult statistic to
determine. It has been estimated
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by some officials that the actual number of deliberate forfeitures in Memphis
is approximately one half of the total number of forfeitures. The 50% figure
seems to be generally relied upon by criminal justice officials across the
country. We tested this maxim by examining the felony forfeitures. An exam-
ination of dockets and jackets for felonies revealed the information in Table
42,

Table 42
Felony Forfeiture Rate, by Category

Forfeiture Rate

Forfeiture set aside with no cost 3%
Forfeiture set aside with cost 5%
Forfeiture set aside with no 1%
indication of cost

Defendant at large for one term 3%
Final judgement taken 3%
No disposition 2%
Total Forfeiture Percentage = 17%
N = 645

The total forfeiture rate is 17%, defined as failure to appear for a trial date.
Ag we examine Table 42 we assume that a defendant has his forfeiture set aside
Without cost, it was probably not a deliberate forfeiture. There is, however,
no objective way in which the validity of this assumption can be tested. A
d@fiberate forfeiture is defined as a case in which the forfeiture set aside
with cost, the defendant was at large for at least one term, or a final judge-

ment was taken. In examining these figures, we calculated an estimated delib-
erate forfeiture rate of 11%

. We also tried to define a fugitive rate by listing those who were fugi-
tives for at least one court term. When a forfeiture is declared in Criminal
Court, the bail bond company or the defendant is given one full court term be-
fore a final judgement is taken. Therefore we computed a fugitive rate from
the defendants in Criminal Court who had either a fina] judgement declared or
had thgir case continued to one full court term plus all of the final judge-
ments in City Court. This produced a total fugitive rate of 6%. In Chapter
IV we criticized the time given the bondsmen by the Criminal Court to
return fugitives. Of the 81 forfeitures in Criminal Court, 18 or 22% of for-
fe1tu(e§ were at large for at least one term of court. Only four cases or 5%
of Criminal Court forfeitures resulted in a final judgement. This compared
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to 45% of the cases in the City which came to final Jjudgement.

What do these statistics mean? First ef all we would Tike to compare
these figures from Memphis with figures from around the country. However,
this cannot be done since the ways in which various jurisdictions compute
the forfeiture differs. For example, there are some cities that keep a
record of which forfeiture is deliberate or not. In Memphis we have no such
record and therefore we had to make assumptions and estimates. There are
cities which define the fugitive rate in slightly different terms. If the
defendant must be arrested or pursued by either a warrant or a fugitive
squad, some cities consider that individual fugitive and compute him in
the fugitive rate. As we have seen in Memphis we have described our fugi-
tive rate as one where the case has gone to the final judgement stage or
1f the defendant is a fugitive for at least one term. Therefore comparisons
with other cities is highly difficult because the forfejture rate as com-
puted in different jurisdictions tends to differ according to the procedure
used by the local officials.

Does this mean that our definitions of forfeiture is useless and in-
accurate? No, it does not mean that at all. In fact these figures were
gathered very systematically and tell us a great deal about the level of
forfeiture taking place in the community and the predictors of that for-
feiture rate. If we keep in mind how the figures were gathered and the
assumptions made, then in fact we make comparisons between various sub-
groups of cases. For example, if we compare Pre-Trial Release's forfei-
ture rates to bail bond forfeiture rates, we have an unusually accurate
statistic as to how gocd a job each are doing. The rates for both the
bail bondsmen and Pre-Trial Release were computed in exactly the same way
from exactly the same data. Therefore, inaccuracy of definition is not a
problem.

~An Explanation of the Forfeiture Rate

In this section we will examine and evaluate the reasons put forth as
explanations of the forfeiture rate. Among the reasons examined include
judicial responsibility, the length of time it requires to dispose of a
case, the lack of an effective system of notification, the criteria used
by judges in setting bail and the lack of use of the bail jumping statutes.

Is the Judge to Blame? Unfortunately many times the forfeiture rate
and the rearrest rate are used to force the judges to be tougher in setting
bail. This report is not critical of the judges either in City Court or
Criminal Court in the size of bonds they set. In our interview, we found
them concerned and preoccupied with the impact of releasing a defendant
back into the community. Further, we do not feel that the judge.has any
real control over the bail system. Except in capital cases, it is a sta-
tutory requirement that a defendant has the right to a rea§onab1g bail.
Therefore by law, a judge cannot refuse to set bail except in capital cases.
Many have suggested that judges should be more prosecutqr-or1ented_and that
this would reduce the forfeiture rate. We discussed this hypothesis by
rating judges according to their prosecution orientation. The scale in
Table 43 shows judge A as the most prosecution-oriented, while judge F is
the least prosecution-oriented.
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Table 43

Forfeiture Rate for Judges, as Measured by Prosecution Orientation

Judge
A B c D E F
Forfeiture  21% 8 2% 7% 7% 18%

Rate

The data suggests that whether the judge is prosecution-oriented has very 1it-
tle to do with the forfeiture rate. In fact, the highest forfeiture rate is
by the judge who we rated to be the most prosecution-oriented of the Criminal
Court judges. We did find one crucial variable however. It seemed to us that
the judge who displayed the greatest degree of pride in the way in which he
monitored the bail bondsmen and their forfeitures had the 'lowest forfeiture
rate. Generally, the figures suggest to us that the forfeiture rate for the
judges does vary some, but we are not able to explain the variations.

Is the time required to hear a case to blame? We believe that the answer
to this question is yes. For example, there are considerably less forfeitures
in City Court than in Criminal Court even though there were more felony defen-
dants in the City Court. City Court was not more efficient. These factors
would lead us to expect a much higher forfeiture rate in the City Court than
in the Criminal Court. However, this was not the case. We found the City
Court had 27% of the total felony forfeitures, while the Criminal Court had
/3% of the total felony forfeitures. A key difference between the two courts
is that cases in the Criminal Court take considerably longer to complete than
the cases in the City Court. We examined the forfeitures to determine at
what period in the time after arrest and bound over date that the defendant
forfeited. The findings are summarized in Table 44. By examining the figures
for both arrest to forfeiture and bound over to forfeiture, we find an ex-
;reme]y h;gh numbertﬁf casestwgich resulted in forfeitures after 90 days.
or *vample, using the computation of arrest to forfeit i imi
we find that 59% of the forfeitures took place after 90u3§y;? CE;m%g:1cgg:r5f
the bound over date to forfeitgres 51% of the forfeitures took place after 90
days. There is considerable discussion at the present time in both national and
Tennessee criminal justice circles that a statute should be enacted requiring
that defendants in criminal cases be tried within 90 days. The Shelby County
Grand Jury recently recommended a speedy trial for habityal criminals and de-
fendants charged with major crimes within 30 to 60 days after indictment
The Grand Jury suggested that a speedy trial could not only deter crime while
on bail, but it would also relieve overcrowding in the jails. Th t
also indicated that there was a back] WAL Lol

! - 3 og of 4,212 cases awaiti i -
cember 31, 1974. This was an increase of 238 cases over i;§123e5?831 sgae?
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Table 44

Number of Days to Forfeiture in Criminal Court

Percent of all defendants forfeiting in the period

Number of days From arrest to From bound over date

forfeiture to forfeiture

1 to 30 days 5% 6%
31 to 60 days 12% 19%
61 to 90 days 24% 24%
91 to 120 days 9% 4%
121 to 180 days 15% 16%
181 to 270 days 18% 20%
271 to 365 days 12% 5%
365 days or above 5% 6%
Per cent = 100% 100%
N = 81 81

amining the figures for Memphis, if the 90 day frgm arrest requirement
were Eﬁtmintogeffect,gforfeitures would be reduced by 59%. If the 93 dag Eer—
jod was computed from "bound over" date, the forfeitures would be reduced by
51%., A trial within 90 days would require some considerable amount of chapge
in the procedures and the number of courts in Memphis and Shelby Coun?y.f .grre
the same reason, there would be some savings in efficiency since the ]or eitu
rate would have been decreased a considerable amount. More importantly, JUZ;
tice would be more certain since defendants could not escape the consgqueagch
of their actions by "jumping bail.” Therefore one of the major ways 1ntx
forfeitures can be reduced is by decreasing the amount of time betwiend tg
time of arrest and the final disposition of the case. Our figures ten
prove this conclusively.

ificati i t the clerk sends
e notification system to blame? In Criminal Cour
out aI;oE?fica%ion Form for the first appearance of the defendant. For each
of the subsequent continuances, the defendipt and 21za%gtorqﬁgrzr?srﬁgpzagh
sible for making sure the defendant knows his court . Trere 1 e ho-
ication in the City Courts. One way to determine 1

ggigigtion will reduce forfeitures is to compare the Pre-Trial Re]eas%i%?2§§,
where there is notification, with the remainder of the cases where no |
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tion does not take place. Pre-Trial Release sends out a form to the defen-
dant at least one week before his court appearance indicating the date of his
scheduled appearance and the time and division at which he is to appear. This
procedure must have some impact since Pre-Trial Release has a forfeiture rate
of 7% as opposed to the 18% forfeiture rate for the remainder of the felony
cases in the court. We think that one of the reasons that Pre-Trial Release
defendants appear in greater percentages is because of this notification pro-
cedure. It is our argument that if notification were made befdre every sched-
uled court appearance, the forfeiture rate might be reduced for those who
would not deliberately forfeit. This would require that the clerk keep more
extensive and up to date files containing addresses and phone numbers of the
defendants. It would also increase the work load of the clerk's office.

Is the criteria used by the judge to blame? In interviewing judges,
we found that the severity of the crime is the most important factor in set-
ting bail. The commission of a felony against person is prima facia evidence
to the court that bail should be set at a high level. Since the defendant
charged with a serious crime is more apt to be sentenced for a long period
of time, it is assumed that he will also have a greater propensity to flee
the jurisdiction. It is uncritically accepted that high money bond will pre-
vent defendants charged with crimes against person from forfeiting. We will
examine this assumption to see if defendants charged with more serious crimes
do forfeit in larger percentages, and if defendants with high bail also for-
feit in !ower percentages. We evaluated these arguments by examining the re-
latloqshlp between the seriousness of the charge, the bail $ize and the
forfeiture rate. We used eight categories of charges in this study ranging

from the most serfous to the Teast serious. These changes are ranked and de-
scribed below.

1. Death - includes such charges as murder and manslaughter.

2. Armed Robbery

Sex - includes such charges as rape,

Assault - includes all assault to murder cases.

Burglary - includes all burgulary charges.

Property - includes non-burgulary property crimes such as forgery.

A g AW

Drug charges - not including possession charges.

W~

Misdemeanors - includes all misdemeanor charges.

We will first examine the assumption that the severity of the cri i
. ; ”“"E"E"T"“ ime
related to the forfeiture rate.” This is examined in Tab]ey45. In Table ;g

we must be cautious about two sets of figures. The figures for sex and dr

) ; ‘ , ind dru
cbarges havg a relatively small number of cases. Therefore the results havg
Timited validity. The number of cases for the other categories are substan-
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t§a1 so that we can make valid inferences. We will, however, discuss the
figures for both sex, and for drug cases with this limitation in mind.

Table 45

Severity of Charge and Forfeiture Rate

‘
f
i = -_I,

hy
Vo, .
o ﬂ
M

Forfeiture Percentage N =
Death 15% ' 33
Armed Robbery 4% 53
Sex 21% 19
Assault 2% 41
Burglary 18% 370
Property 25% 104
Drug 13% v 16
Misdemeanors 14% 681

- Examination of Table 45 clearly indicates that the operating assumption that

severity of crime is related to forfeiture is totally fallacious. The largest
forfeiture or failure to appear rates, excluding sex and drugs, are for bur-
glary and property crimes. Defendants charged with property crimes such as
forgery fail to appear in rates of one out of four persons. On the other hand,
when examining the violent felonies excluding sex, we find that the forfeiture
rate ranges from 3% to 15%. The forfeiture rate for assault and armed robbery
are 2% and 4%, while the rate for cases inciuding some form of death is 15%.
The addage expressed by one of the Pre-Trial Release investigators seems to
hold true: "Give me an armed robber any day and I'11 make sure he appears

for his trial, but watch out for those check forgers."

The percentages for armed robbery and assault, which are extremely low,
necessitate further explanation. We suspect that assault is a crime committed
by a friend against another friend or a family member against another family
member. These are crimes of passion committed in many cases by persons with
strong roots in the community. So, there is no reason or willingness on the
part of these defendants to Teave the community to escape consequences of their
action. We find the figure of 4% for armed robbery much more difficult to ex-
plain. There may be two explanations for this phenomena. The first explana-
tion may be an economic one. The armed robber is attempting to provide for
his family in the best way he knows. He usually has clear family roots in
the community and sees Tittle reason to leave the community. The second ex-
planation is that the armed robber may feel that his charge is of suff1c1ent
gravity that if he leaves the jurisdiction the law will pursue him with all

e
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the resources at its disposal. Therefore, he ma i ili :
CES . , y feel that his ability to run
;g;s;g;{s1;?1t§g by Taw e?forcement activities. We have no data to back up the;Z
: r they are only possible Togical explanations for thi -
feiture rate for armed robbegs. ) P s very Tow for

. We next examined the forfeiture rate for misdemeanors, the least seri

g$1g1na] chgrges: The forfeiture rate for misdemeanors was 14%. We have1ggsway

nowing 1f this 14% is 1in any way comparable to the failure to appear rate for
ratoMe COmIttmgst be remembergd, first of all, that the felony failure to appear
Count o pg ? from 1nformat1on from two courts, the Criminal Court and the City
oy C%t Os Ce_er}dant who is bound over had the possibility of forfeiting in either
shorteryperiog1g;nigmgogggﬁ aggcggd1¥,]mo§t m1s$ﬁmeanors‘are disposed of in a much

_ e felonies, us, using a time perspect;
gﬁiggn ggggggde that there is less propensity for a misdemeanor topforgeiETv;
fendangs Qithe gxplanat1qn is that there are considerably more middle class de-
to foqens éhrogg fam1!y_and community ties who commit misdemeanors as opposed
nidd eS| e DWI (driving While intoxicated) is the classic white collar
S type of crime. This type of individual will not run to escape tﬁe

wrath of the char i
pares his rose ge and he is able to hire an attorney who more carefully pre-

this latter argument we took o i i
. ut the cases which might involve a
tage of middle class defendants. Specifically we took out the Dﬁ?eégsgspgﬁgen-

compared the forfeityre pep i
This information is disp?ayggnggg$ag?g ggF's "0 the rest of the misdemeanors.

Table 46

Misdemeanor Forfeiture Rate

DWI Non-DWI A1l Misdemeanors
Forfeiture
Percentage 17% 13% 14%
N = 192 489 681

The figures in Table 46 di ' i
Iower than those for othersggsgggsthe Ypathesis ¢
while the non-DWI rate was 13%.

hat DWI forfeiture p
In fact, e found the DI rate toa;:s];;e

RO

I
i
i
I
i
I
]
£
-
2

AT by i Rl o T N B T T S

T A R W RN i e ey o

CHAPTER VI - page 9

Table 47

Severity of Charge and Forfeiture Rate

Felony Person Felony Non Person Misdemeanor
Forfeiture 8% 20% 14%
Percentage
N = 146 498 681

Table 47 offers dramatic evidence that less serious felonies have a substantially
higher forfeiture rate than more serious felonies. Misdemeanors also have a
higher rate than felony against person. However, the misdemeanor rate is decep-
tively low. Earlier we demonstrated that felonies requiring longer judicial pro-
ceedings have substantially higher forfeiture rates. Since misdemeanors are
disposed of in a shorter period of time, the forfeiture rate, in a comparative
context, is more substantial than it appears. There is also an unstated assump-
tion that the higher the bond, the less apt the defendant is to forfeit. We
tested this assumption by examining the felony cases which involve money bond.
The data is presented in Table 48. We examined this question because there is
concern by both the media and Taw enforcement officials that bonds are too low.
The relationship between bond size and forfeiture rate is examined in Table 48.

Table 48

Bond Size and Forfeiture Rate

$2-$500  $501-$999  $1000-$2500  $2501-$5000  $5001 or more
Forfeiture 22% 27% 17% 13% 5%
Rate
N= 184 59 157 38 22

Table 48 shows that as the bail increases, the percentage of forfeitures decreases.
For example, the forfeiture rate is 27% for $501-$999 category, while it is 13%
for the $2501-$5000 category. This data and the previous data on seriousness of
charge presents a crucial question. The prior data suggests that defendants with
more serious charges are less apt to forfeit. Defendants with higher bonds are
also less apt to forfeit. What are the judges to do? Are they to lower the

bond of serious offenders because they forfeit less? Or are they to increase

the bond because defendants with higher bond forfeit in lower numpers? The
problem in this analysis is the close relationship of the two variables since
judges set higher bonds for more severe crimes. Is the severity of charge related
to the forfeiture rate because judges set higher bonds for these cases? This
presents a "classic" problem in multi-variate modeling.
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Table 49

Model of Charge, Bond Size and Forfeiture

.62

Charge

Feo)
i

Forfeiture

Bond Size

for statistical reasons (sample size) the data for Table 49 has been dichotomized
for both charge and bond size. The data for charge has been separated on person
ard non person felonies. The data on bond has been separated into below $1000
and $10C0 andhabave. Yule's Q, a correlational statistic for dichotomas tables
was acmpwtedﬁror each of the variables. The Q values show that defendants charged
with person felonies are less apt to forfeit, while defendants with large bonds
are less apt to forfeit. However, the size of the correlations indicates that
the charge variable is a more important explanatory variable. Further, we con-
trolled for charge and examined the relationship between bail and forfeiture.

Far pgrfgn charges the correlation was +.10, while for nan person charges the
correiation was -.10. Thus, the relationship between bail and forfeiture was
reduced further. ‘hen examining the relationship between charge and forfeiture,

controlling for bail, the magnitude of the relationshi
: et nship be -
feiture was not disturbed. b between charge and for

Thus, in a2 limited way, e attempted to define wheth il si
o ' ! , tem er charge or bail size
gasdbhe‘CFHIFOI]TRQ factor on forfeiture. It shows that bond sige has 1ittle
w?Q§0rg?tge§3§efg;£e;tu§e.Eate. Setting bonds at high levels, the datas suggests
Wit on pa ' orieiture rate. Given the liberties we took i i ,
dichotomas variables, these results should be used with care. ok In creating

) wha§ about other criteria such as the defendants prio i
;Zt:gggt;gg ;g?g Egegggmgzn%ﬁy? 'Age these predictors gf]tger$8$¥giz35eh;:tev
) ~ 15 Informati t iti i FFicy
and §ime restrictions. This 1s unfor?gg;gg EZEZEES g:rhhe oo vional ey
the judges a further indication as to what variable to y
fe1eas¢s: It is hoped that at some future time that the
to additionally examine these criteria. We would sy est
gggearchers obtain information about defendants at tgg tim
Coa?dwgulghallow the researcher to get extensive rersonal information which
urther be used in defining the predictors of forfeitypes (and rearﬁests)

a study in which the

Is The Fcrfeiture Rate Caused By The L
ack
We ca1cu}a§ed that approximately 119 of the gorgg
;gretfgg%twvis.f It is possible that the
it deter forfeitures. According to thes i i
whiie being charged with a misdemegnor he c:nsﬁgtggﬁgé ; % erendant kel
imprisonment. In the case of a fejony, up Lo 350 and one year

. he can be impri
year but less than 5 years. As far as we can tell 3?¥§s$gigriggw?°rih§hggi?ne
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Jumping statutes are not invoked against defendants who do not appear for
cogrt.datgs. The current Criminal Court dockets had 6 defendants charged with
bail jumping. Furthermore, one informant told us that bail Jumping will usually
run concurrent with the other sentences. In fact, as we described, there is
seldom a penalty for either the bail bondsman or the defendant if he does not
appear for his date in court.

. Generally, the Federal Court system relies on the threat of using bail
Jumping penalties rather than cash bond to deter forfeitures. Under the federal
system, 1ittle actual cash money changes hands between the defendant and the bail
bondsman or the court. Most defendants are released on 0.R. When released,

the defendants sign a form which requires him to show up for trial or face the
fine of $5,000 and two to five years in jail. If there is some doubt about the
possibility of the defendant showing up for trial, the judge may require a
secured bond. The bond may be met in three ways. The defendant or someone else
may put up the cash; an amount of property (with a price two times the amount

of bond) may be put up to cover the bond; or the defendant may Secure release
through a bail bondsman. The Treasury sends a 1ist of bail bondsmen who can
write a federal bond. However, according to the high clerk of the local Federal
Court, there is 1ittle bail bond activity since most defendants are released

on 0.R. If a defendant does jump bond, a warrant is issued for his arrest by
the U.S. Marshall. It is this threat of pursuing an individual with the full
resources of the federal government and the use of the stiff penalties of the
bail jumping statutes, which the federal people feel deters bail jumping in
federal court.

Whether or not the bail jumping statute would by itself deter the great
amount of bail jumping taking place in Memphis and Shelby County is highly
problematic. However, with some of the other reforms we have suggested, such
as a more extensive notification system and a Timitation as to the time a
defendant can be out on bond before his trial, we feel that bail jumping could
be reduced substantially.

Rearrest Rates

Introduction. The rearrest rate is of great concern to both the public
and officials in the criminal justice system. By definition, a rearrest rate
is the amount of crime committed by defendants out on bail. The rearrest rate
in Memphis was computed from statistics of the Memphis Police Department. Three
categories of crime were used in computing the rearrest rate: felonies against
person, felonies non person, and misdemeanors and ordinance vioiations, Ordi-
nance violations were included bscause Police Department statistics do not clearly
indicate whether a defendant was arrested for an ordinance violation or a mis-
demeanor. We did not count all arrests in our analysis. Only when a defendant
was actually charged by the Palice Department was he included as & rearrest
statistic. We found an inordinate number of cases where suspects were arrested
for investigation and held for a day or two and released. To have counted!these
suspects as rearrests would have been seriousiy inaccurate. Furthermore, in
computing the rearrest statistics we counted a defendant as one rearrest even
though he may have been rearrested on a number of different occasions. However,
we did make provision for the number of times arrested in our data.
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Our data does not depict the total amount of crime being committed by
defendants on bail. We have computed rearrests, not actual crime rates which
are unknown. However, the rearrests do provide a surrogate or an insight into
the.actual amount of crime. Secondly rearrests were computed from Memphis
Police Department statistics; therefore our rearrest figures are only for crimes
committed in the jurisdiction of the Memphis Police Department. We only have
the rearrest rates for felonies.

How high is the rearrest rate in Memphis? First, of the 645 i
study, approximately 137 were rearrested on another charge during gﬁ;?gsb;?1our
period. This constitutes a rearrest rate of 21%. We next examined the most
;egvgus crime for which the defendant had been rearrested. We found that 5%
Wﬁi 1e§garearrested for felonies against person, 57% for non person fe]onie;
theﬁ A‘had been charged with misdemeanors and ordinance violations. We
the eg;gm;ned'the number of different occasions a suspect had been rearrested
poreexe g e, if a suspect was charged with three different crimes or three
o Sug cgunts On oneé occasion, we counted that as one rearrest. However, if
s 0gec was arrested and charged in two different periods of time (for’ex—
e ’h edmonth apgrt) we would count those as two separate rearrests. The

Showed that 60% of the rearrests were for one charge, 27% were foé two

charges, while 13% were for th
: ree or mo ! :
rearrests on 2 occasions. more charges. We found a maximum of 8

What does this data mean? First of all, it means t
? 1, hat o i
Sﬁ?;gdz?%? ggtbgnd are rearrested for another crime. More thgﬁ ??Ee$§ €;¥§
crl el e ? a gegogy against person, but will be a non peréon felon
o We’foundogn q% of Fhe defendants being rearrested for this 1at{ér
and ondinancyound, t§ma er number of defendants being rearrested for misdemea
o indgyiance repi‘wns than for felony non Person. The largest percenta o
were fon saals f;;rested were rec.rested on one occaion. 87% of the casgg
Although the total rearrest rae of 513 1o smiorct FHESE Figires generally.
. ) % norma i
felony against Person surprised us. Fop example, 1nyt2292;1§?§a}0¥a£g?2 fgglonTE‘
s 3

against person constityte a roxim % of :
5% of all defendants rearregged argti]y 3k of all felonfes, We find that only

only 8% of the tore] felons rearrestsharged with felonies against person and

seems abnormally Tow to us, byt i were felonies against person. This i
X » but it consti . >on. 1s figure
n the area of rearrests, Furthermore, }?uﬁgsnour the norl Positive finding

dividual was rea : ote the numb i :
. earrested we numoer of times an in-
occasion cnly. find that a Targe percentage were rearrested on1gne

nethodology and proper intes est rates vary. Differing opinions :
pretati P concerning

norass. However, we will present some yrriocNC Mave created a statisti
, s We - N c
cautiously. 1In a nationa]psuwgt a1 yiihe findings to the reader to beaJSEd

forfeiture rate was approyioet. o) ,heul Wice estimated th fonwi
rorf pproximately 7% ¢ that the nation
1t included a number of small ang I, Hovever, he disputed this figurg1ggcause

Was especially Tow; therefaps. | medium sized cities Where the re g
of Memphis. In Wasington, D.é.h1s figures are not helpful for citiggrzﬁg ;?Eg

act, a cps S Prior to the passaq ;
» & crime commission found that 7.4% of al? dzggsd::tghseggegﬁnt1v§ detﬁntion
‘ arged with a

e]ony while
f on bond.' AlU.s. ttor‘ney's 0ffice r*ecomputed the statistics
A ff ; at a
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later time and found the percentage to be approximately the same. The Police
Department was skeptical of these figures and computed its own finding the
forfeiture rate to be as high as 35%. These latter figures were discredited
because of the way in which they were gathered. For example, if a defendant
was rearrested three times he was counted three times in the rearrest statistics
as though he had been three different individuals. This seriously inflated the
percentage of rearrest. In an attempt to clarify this statistical morass, the
Department of Justice commissioned a survey in the District of Columbia which
found that almost 12% of the defendants committed felonies while awaiting trial.
A later study was done in Indianapolis which found the rearrest rate to be 1%,
very similar to the latest Washington, D.C. study.

How do these figures compare with Memphis? The Memphis rearrest rate is
approximately 13% when computed in approximately the same way as these other
studies; however, this figure includes only rearrest for felonies. This compares
to 11% for the last two studies which are viewed as the most reputable. Thus
we would say that the rearrest rate in Memphis is only very slightly higher
than it is in Washington, D.C.

An Expianation of Rearrests

In this section we examine and evaluate some of the reasons put forth as
explanations for the rearrest rate. Among the reasons examined include judicial
responsibility, criteria used by judges, Tength of time it takes to dispose of
a charge and statutory change.

Is the judge to blame? In examining the newspapers during the period of
our study, we frequently found editorials and new articles critical of defendants
out on bond committing crimes. We do not think that the overt or implied
criticism of the judges for releasing individuals is entirely fair. First, the
judge is responsible for setting reasonabie bail. Since the bail bond system
is designed so that the individual who has the money can pay, the judges have
Timited control over retaining custody of a defendant. It is probably fair to
say that there are no variables that predict who will commit a crime while
on bail or how serious the crime will be. For example, we found that the rearrest
rate is not affected by the prosecution orientation of the judge. Further, the
rearrest rates of 13% for felonies and 5% for felonies against person lead us
to believe that the media use some sensational cases to pressure judges to set
higher bail as a form of punishment. Our interviews with judges showed them
to be a highly conscientious group who are especially concerned about the impact
of rearrest on their constituencies. The judges do not want dangerous criminals
roaming the streets and so take every possible precaution to remove the most
dangerous from the public.” However, one judge did point out that a defendant
is presumed innocent until proven quilty by a court of law. To require excessive
bail of all defendants would clearly be arbitrary and inequitable. Since 4
out of 5 defendants are not rearrested on another charge, and almost 9 out of
10 are not rearrested on a felony, and 99 out of every 100 are not rearrested
on a felony against person, we believe that the concern about the rearrest rate
is probably too great. We suggest that in a few part1cu1af cases wh1ch involve
sensational crimes the fact that the defendant is on bond is used unfairly to
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condemn all defendants on bond. We know that the'rearrest rqte is a seriqus
matter; however, it should be viewed in perspective. We tp]nk that the judges
do not contribute to the rearrest rate, nor do we see a way 1n which they can

deter rearrests without requiring every defendant to remain in jail until trial.

1s the criteria used by judges to blame? In interviewing judges, we found
that the severity of the crime 1s the most important factor 1in setting bail.
The commission of a felony against person is prima facia evidence to the court
that bail should be set at a high level. It Ts assumed that the defendant
charged with a serious crime will also have a greater propgn51ty to commit
another serious crime, It is uncritically accepted that high money bond will
prevent defendants charged with crimes against person from being rearrested.
We will examine this assumption to see if defendants charged with more serious
crime are rearrested in larger percentages, and if defendants with high bail
are also rearrested in lower percentages.

We would now 1ike to examine the data to see if there is the hypothesized
relutionship between the severity of the crime and the fact that defendants are
rearrested while on bond, The information is displayed in Table 50.

Table 50

Severity of Crime and Rearrest Rate

Armed
Death Robbery Sex Assault Burglary Property Drug
Rearrest |
Rate 16% 15¢ 16% 5 26% 15% 25%
N = 33 53 19 41 370 104 16

Again, the number of sex and drug cases are relatively small and should be

used with care, However, the figures for the other charges are much more sub-
stantial. Excluding sex and drug cases, we found that the rearrest rate for
felonies against person is lower than it is for the felonies non person. For
Qxampieg we found that the highest percentage of rearrests were for defendants
charged with burglary,t However, the rearrest rate for property crimes, death
and armed robbery are in the 15-17% range. The conclusion we draw from this is
that defendants charged with burglaries are rearrested in great numbers, while
Q&fendants charged with other felonies of property, death and armed robbery

are rearrested in a percentage nowhere near that of burglaries. Once again, the
asgault cases exhibited the same relationship that they did when discu%sing’for-
feitures. Assault cases had a rearrest rate of a very low 7%. This table shows
that crimes against person had substantially lower rearrest rates than the ﬁon
perggn&felantes, Therefore, deterring rearrest cannot be accomplished b |
detaiping defendants charged with serious crimes. Y

B
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We tried to answer the same question by examining the relationship between

E?e amount of bail and the rearrest rate. These figures are contained in Table
Ji.

Table 51
Amount of Bail and Rearrest

Below $500 $501-$999 $1000-$2500 $2501-$5000 $5001 and above

Rearrest
Rate 20% 334 259% 36% 5%
N = 181 56 153 36 22

In examining these figures we found no clear pattern in the relationship of the
amount of bail and the rearrest rate. The highest rearrest rates were for those
with bail from $501 to $1000 and $2501 to $5000. The 22 people with bail set

at $5001 or more had a very low rearrest rate. However, the small number of

cases involved limited the reliability of these statistics as a basis for proposed
changes, so we can only say that increasing the amount of bail for the defendant
wou?ddbe ineffective unless it kept the defendant in jail during his pre-trial
period.

As with the earlier discussion of judicial criteria and the forfeiture rate,
we want to determine if the bail amount or charge are predictors of rearrest.
We have modeled this information below in Table 52. :
Table 52

Model of Charge, Bond Size and Rearrest

Bail Amount

Q=-.04
Q= .74 .ii:::::::::::::=» Rearrest
et
Charge Q=-.26

We compressed the charge into a dichotomas variable of person and non person.
We computed a correlational statistic Q to show the strength of the relationship.
Bail amount was compressed into bail below $1,000 and $1,000 and above. The
reader can see from Table 52 that the more serious the charge, the less the
propensity to be rearrested. This finding contradicts the conventional wisdom
that more serious criminals are more frequently rearrested. The table which
compressed earlier data also shows that bail amount is unre]atgd to rearrest.
Since bail amount is unrelated to rearrest multi-variate ana1ys1s is unnecessary.
However, given the liberties we took in creating dichotomas variable, the results

should be used with care.
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We tried to determi iteri g
3150 ppario s mine whether criteria predicts the rearrest
50 examining the relationship between the original charge and thgafﬁasge

for which ‘ ; sindel)
Table gy the defendant was rearrested. This information is contained qin

Table 53
Original Charge and Rearrest Charge
Original Charge

Rearres ~
arrest Charge Felony against Felony

Person Non-Person
Felony Person 18% 3%
Felony non-person 29% 62%
i sdemeanor and °
Ordinance ' V3 3%
Percentage = |

1009 1004
Ho

17 - 93

b 5% i

Table 53 shows that | '

, : hat a defendant ch d wi
apt to commit a subse oy acesoeith @ felony against pe ‘
originally ce J>equent felony against person person 1s more
fants confcomitted @ felony non-person pHoweve:hagn?ydg»f:ngﬁn;ci:/vgodh?d
- ; v H e en-
daﬁtg originally chargeq with felony peiggger e rearne-half of the defen-

fendants originally ch ; complex chart? (]

e 11y charged with felony agaj ? 1) Those de-
Ciined to be rearrested on that same chgr Q?t ?§§Sggogged2;;g3§;{ moﬁe

nger tendency to pe charged with ghg :gggd

Is the time requir
., A8 the { ed £0 hea
that this ¥s true, A study by tgeanggee Tversty, (me literature ggests

o thirds of the crim mm1
L ehirds o ‘1mes committed b i it
égmégggt three monshs aftor the init¥a?e§ﬁndants awalting trial took place
e We examined the length of time bezsggﬁ iTgt' 1 | ‘
nitia

his information s contained in Table 54
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Table 54
Time Patterns of Rearrest

Number of days Percent Rearrested

. B e N ilizaiecacel LTv— .- | —_—

1 to 30 days 26%
31 to 60 days 14%
61 to 90 days 10%
91 to 120 days 10%
121 to 180 days 12%
181 to 270 days 11%
271 to 365 days 7%
Above 365 days 10%
Percentage = 100%
N = 136

Is statutory change needed? A statutory change which would require the
disposition of cases in a ninety day period would cut the rearrest rate by
50%. We have previously discussed this particular piece of legislation in
the section on forfeitures, but we feel that it would generally have the same
impact of curtailing the number of rearrests that take place.

A second major statutory change which has been discussed by local crim-
inal justice officials is to revoke the defendant's bond if he is arrested on
a felony while awaiting trial on another charge. Our figures show that only
5% of the sample was charged with crimes against person. Thus the deterrent
value of this sort of Tegislation on crimes against person would be fairly

Timited.

We feel that the same objective could be accomplished much more equi-
tably if the pre-trial waiting period were Timited to a three month period.
Furthermore such a law is applied to a crime which has already taken place
rather than acting as a deterrent or precautionary device. As we know in
dealing with crime, the only true preventive method i§ to remove the indi-
vidual from society before he commits a subsequent 'crime. The only way to
do this under our system of laws and justice is to give an individual a
speedy trial, a right which he is guaranteed by the United States Constitution.




Gt otz et RN

‘qusufoldus 485s 63 49
3 gangss ‘weabold JusuIEaL] $2119%48u
63 peapntaa GuLsg SP USHES SUOLILPUST
5 £lus pRSES{84 87 Avd SJUepusiap ausg

*i?
&Zk,&-nk
VOO Y

LY

S
&:.‘! G2 m

“pa3a{dusd SL 583 BUG jigun
UOLSLAAENS gld J45pUn paTR{d BJde pases{sd ISOUL

QJHQG a4yt 631 3pew st
guurziubGoas UG B5E3LTJ 03 JO *lLRq BONpaL o7
uGL3EpUAIIGIadL *BuLies siy3 uodn Butpusdsg

*A3unoo sy3 03

4514 Sty IULNL23SP 0 S[EBDJS B U0 p33ed Si juep
-udisp ay3 “ws3shs jutod 8AL3103[go ue uoc paseg
“pa4By3eb uoLlBWAOJUL JO Bpell SL UOL]RILILJBA

*PBMBEALBIUL BJaR BDuRZLUBODAL UO 95€3|ad
A HOL3ORPAJ |[teq 40} PIJBPLSUOD SIURPUBJB(

X

LAGOR WydD0Hd 3SY3T3Y TWIYL-3dd 3HL S300 MOH

*8oueziubooss uo

35ua{aJ 10 puoq Q0" 1§ UC 3SB3|SJ4 B PUBUMIOIDU
Aggl ¥1d “awLa2 ayl JO SSSUSNOLJA3S BY} pue
UOL1@51153AUL sLy3 uodn ﬁuLpuadag *uoi3eb
-1352AUL punoabyoeq e s30p Yid “ileq jnoqe
uaLstoap e Huiyew ul S$3J4n0d 3yj pie of

HOW DID THE PROGRAM START?

* In some cases persons charged with minor
crimes were required to spend months in
jail only because they could not afford
the cost of bail.

* In an attempt to relieve this problem,
PTR was established in Memphis in 1969.

IS THE PRGGRAM RELEASING DANGEROUS CRIMINALS
INTO THE COMMUNITY?

*  PTR does not recommend the release for
all defendants that are referred.

*  PTR does not have the power nor the
authority to release anyone; we can only
make a recommendation. The Judge makes
the final decision as to release or the
amount of bail.

* In very serious or violent cases where
crime against person is committed, PTR
will not make a recommendation to the
court at all.

IS PRE-TRIAL RELEASE THE SAME AS A BAIL
BONDING COMPANY?

*  HNo, PTR is not at a1l the same as a
bail bonding company.
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* If a defendant can not pay he is not
considered for release by the bonding
company.

*

Bonding Companies will take hard and
dangerous criminals if they can pay the
ten per cent deposit and obtain a cosigner.

* Bondsmen extract a fee for their service;
PTR performs as a service to the community.

* Bondsmen may surrender a client at anytime
without cause, if they so desire.

* PTR supervises the client more closely, thus
producing a lower forfeiture rate. This is
supported by a recent study conducted by
Professor Michael Kirby at Southwestern.

* PTR works with the client in gaining employ-
ment and in helping with personal problems.

IS THE PROGRAM JUST FOR POOR PEOPLE?

* Regardless of the individual's income, if
arrested he will be considered for release
under the PTR program.

* From its very existence, PTR has served
Shelby County residents from all walks of
Tife -- from professional workers to the
welfare recipient.

For example: Last year 78% of PTR's clients
-were males, 22% females, 60% blacks, 40% whites,
and 70% were 25 years old and below.
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HOW MUCH DOES THE PROGRAM COST THE
TAX PAYER?

*

Based on the cost of holding defendants
in jail, PTR results in a great savings
to the Shelby County-Memphis Community.

A conservative estimate suggests a large
amount of public funds is saved each
year because of the inflated cost of
incarceration.

Beyond this though, the savings, to the
defendant and his family, can not be
estimated in dollars and cents. For
example, many defendants released
through the PTR Program return to work,
thus making it possible to raise money
for an attorney and continue to provide
for their families kept from going on
public assistance.

Along with financial advantages, PR
Assists the courts in expediting

cases and in giving the court important
information that may help make different
dispositions.

Along with financial advantages, PIR
assists the courts in expediting cases
and in giving the court important
information that ray help make
different dispesitions.
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HOW DOES ONE GET RELEASED THROUGH PRE-TRIAL
RELEASE?

*

If you or anyone you know should need
PTR, have your attorney, a friend or a
relative contact PTR.

PTR telephone number is 528-3048.

Our office is located in the basement of
the Shelby County Court House at 140
Adams between the hours of 8:00 A.M.

and 4:30 P.M. Mondays through Fridays.




IV. CHARGE, NEW ARRESTS, FORFEITURES New PTR
PTR Arrest Convictions New Arrests Convictions Sentence Code

Charge (51) (52) . (53) (54) {55)
(1) Capital ! 1
(2) Felony-Person i _ L
(3) Felony-Non Person ! .
(4) Misdemeanor
(5) Ordinance o : _

New Arrests (56) Increase and/or Revocation (57) Fail to Appear (58)
Blank=No New Arrests Blank=No Increase or revocation Blank=Appeared
1=Felony, remain in jail 1=Bond Increase by Judge w/o PTR 1=1 FTA :
2=Felony, bond w/o PTR 2=New Felony, def. rev.-Jail 2=2 FTA
3=Felony, bond w/PTR 3=New Felony, def. rev.-Bond 3=3 FTA

4=Forf., def. rev. - Jail 4=4 FTA

Wilful Forfeiture (59) 5=Forf., def. rev. — Bond 5=5 FTA
Blank=Not Wilful 6=Forf., def. in jail new charge 6=6 FTA
1=Yes, 'Not apprehended 7=General Non-Compliance
7=Yes, apprehended 8=0ther
J=Yes, apprehended-New Charge ]
v . DAYS

Days under PTR (do not count release day, count disp. day) _ _ _ (60 - 62)

Days to wilful forfeiture (count forfeiture day) _ _ _ (63 - 65)

Days to New Arrest (Count New Arrest Day) _ _ _ (66 — 68)
VI. EMPLOYMENT (69) h

=Unemployed throughout

1=Continues to work full-time or substitute Investigator making recommendation

2=Continues to work part—-time or substitute -

3=Change from no work to part—time _ .70~ 71)

4=Change from no work to full-time

5=Change from part-time to full time Investigator to Completion

6=Change from part—time to no work -

7=Change from full-time to part—time _ (72 ~-73

8=Change from full-time to no work

9=Disabled, Retired, Welfare

PUT REMARKS ON BACK
PTR Form 7C-74






