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PR T welcome this publication which brings together speeches
ot & delivered by Senior Members of the Judiciary in India on
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various occasions during the Probation Year-—1971.

An important outcome of the obse vance of the Probation
Year has been to bring together various agencies like the
police, the judiciary, probation officers, prison officers,
¥ .. administrators and non-governmental agencies concerned with
""" - £ the criminal justice system, During the year, discussions

b

,
E-3

3.

¥ were held at varioug levels on problems of probation.
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| It is hoped that the process of thinking initiated during

the Probation Year will be continued so as to generate a
greater awareness of the need for modernising our approach
to and techniques of handling the offenders. Sympathetic
treatment and rehabilitation of offenders needs to be recog-
nised as essential parts of our criminal justice system. This
i publication, I hope, will make a positive impact in this
direction,

© e e e xman
L= bl

|
A
&

LT e

]
5

4% S. Nurul Hasan

s

rggwse T =

|
|




it e ameme

BACKGROUND

In the field of criminal justice, ‘Probation’ means the condi-
tional suspension of imposition of a sentence by the court, in
selected cases, especially of young offenders, who are not sent
to prisons but arc relecased on probation, on agreeing to abide
by certain conditions, Ideally, probation is granted only after
carclul investigation and the probationer is subjected to super-
vision by a public or a private organisation or by individuals. 1t
is a very interesting development in the criminal justice system,
wherein within the confines of the penal law and procedures, the
probation officers place before the judiciary a report on the
socio-economic background, personality, behaviour and antece-
dents of the offender and the judiciary may decide whether the
offender will benefit by a prison term or can be safely allowed
to remain in the community, on certain conditions. The judiciary
is periodically informed of the progress of the probationer. In
case of the failure of the probationer, the initial sentence, which
was suspended, can be imposed without further trial.  Probation,
as sometimes misconceived, is not leniency or “let-off”.

Probation is a mecthod of penal non-institutional treatment
of offenders developed as an alternative to imprisonment out of
a realization that short-term sentences, especially in case of
juvenile and youthful offenders, were not only incffective, but
also harmful, as these brought the young offenders in contact
with the confirmed criminals in prisons and most of all, removed
their fear of the unknown, viz., prisons. Probation is one more
step in the progressive realisation that the sentence should fit the
offender and not the offence.

Probation-year, 1971 wag initiated by the Central Bureau of
Correctional Services by a circular letter to all concerned, giving
a variety of programimes by which probation, as prescribed under
the Probation of Offenders Act may be used as widely as possible
in the disposal of criminal cases, The call given evoked very
enthusiastic response and the Jeadership was cxtended to this
progressive movement by the seniormost judges in the country.

Shri Just_icc‘S.. M. Sikei, Chief Justice of Tndia, gave a clarion
call to the judiciary all over the country at a formal central in-
auguration of the Probation-Year 1971, in May 1971, He re-
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ferred to the need for training and research in this subject and
appealed to the Judiciary, Prosecution and the Bar to become
votaries of Probation.

"The learned Chief Justices of the High Courts in several States
took the leadership at various state-level functions in conncction
with the ‘Probation Year’. Several other Justices of the High
Courts alsn followed the lead and gave cxpression to  views
which were very refreshing for the Criminal Justice System tradi-
tionally reputed to be orthodox all over the world,

The programme for the Probation Year culminated in a
National Conference on Probation and Allied Measuces held at
New Delhi in October 1971 where a large number of representa-
tives from the Judiciary, Social Welfare, Probation, Prisons,
Police, Bar and Non-oflicial Agencies participated. The Vale-
dictory Address given by Dr. P, B. Gajendragadkar, Chairman,
Union Law Commission is a distinct milestone in the progressive
movement of judicial and correctional reforms in India,

The High Courts of Andhra Pradesh, Assam and Nagaland,
Dethi, Kerala, Punjab and Haryana, Rajasthan and Orissa, issued
meaningful directions to the subordinate courts as regards more
liberal use of the discretionary powers given to the Judiciary
under the various Probation of Offenders Acts.

The talks given by the learned Judges and the Directives
of the High Courts have been brought together in this compila-
tion so that they may serve as a constant source of reference and
inspivation to the Trial apd Appeliate Courts, the Bar, the Pro-
sccution, the Probation Officers and the Probationers themsely-
es.

The Central Bureau of Correctional Services will like to
acknowledge its gratefulness to all the distinguished Judges for
their unstinted support to the Movement for Social Defence in
India, which aims at the protection of socicty and the preven-
tion of crine through individunlized services for the treatment
ead rehabilitation of offenders,

Our grateful thanks are also duc to Professor Nurul Hasan,
Union Minister of Education, Social Welfare, Youth Services and
Culture for his continued guidance to the field and also for his
valuable Foreword to this Publication, The Union Department
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of Social Welfare and Shri P, P. I Vaidyanathan, Additional
Sccretary gave us continued support for the various programmes
and I am grateful for the same,

JYOTSNA H. SHAH

Director

Central Buredu of Correctional Services,
Department of Social Welfare.

Ramakrishnapuram,
New Delhi-22.

Pe

tan




‘ue
> th

0,

TABLE OF CONTENTS

Probation-—A method of rehabilitation of of-
fenders and  prevention of crime !
Shri Justice 8, M, Stkri R . ‘ ,

Probation—A. humauistic approach of criminal
jurisprudence : .Dr. P. B. Gajendragadicar R

The Role of Judiciary in Probation Programine
Shei Justice V. R. Krishna Iver . . .

Probation and the Court Procedure 1 Shvi Justice
S, P. Kotwal . . . . N .

The Problem of Juvenile Delinquency and the
P}'obatmn System in India : Shri Justice S. X,
Ferma . ‘ . . . » ‘

Judicial Officer and Probation Officer in the
schemie of Probation 1 Shei Justice Gopalrao
Ekbv!(’ » * . . s * 4

Probation—A Saviour of Youthful Oftenders ¢
Shri Justice Q. K, Misra . . . .

Place of Probation in Criminal Jnstice System
Shri Justice Q. Chinappa Reddi . . .

Law, Courts and Probation : Shi Justice K.
Sadasivan . . \ . \ \ .

Circular letters from High Courts ¢
() High Court of Andhra Pradesh . .
(i High Court of Assam and Nagaland |
(i) High Court of Delhi . . . .
(i) High Court of Kerala , . . .
(v) Punjab and Haryana High Court . .
(v/) High Court of Orissa . .
(v} Rajasthan High Court . . .

Pacc

13

27

33

40

50

-58

66
7
73
74
75
77
8t




PROBATION—A METHOD OF REHABILITATION OF
OFFENDERS AND PREVENTION OF CRIME

Shrt Justice S, M., Stkvi
Chief Justice of India*

The Ministry of Education and Social Welfare has done me
great honour in requesting me to inaugurate the Probation Year
1971, 1 am very glad that 1 was asked, beeause T must confess
I did not quite know before the fine work that is being done by
the Ministry through its two agencics, the Central Advisory Board
(én Correctional Services and the Central Burcau of Correctional

ervices,

What is the advantage of placing an offender on Probation ?
This question used to be asked to a few years ago expecting that
the answer would be : “*Not much.” The question is still asked in
India though not in England, US.A. ot some other countries,
From all one reads, the opinion abroad is almost unanimous that
it is o wonderful instrument for achicving a double objective. It
not only rehabilitates the probationer but it prevents recurrence
of crime. ‘This is at least the view of all serious students of
criminology and social welfare, 1 like the definition of ‘Proba-
tion' ag given by the Morrison Committee :

“The submission of an offender while at liberty to a specified
period of supervision by a social case-worker, who is an oflicer
of the court; during this period the offender remains liable, if
g‘ot ?f’ good conduct, to be otheiwise dealt with by the

“ourt,

I see from a note that the probution system was not the out-
come of any deliberate lepislative or judicial action but grew
gradually as a result of some kind-hearted ordinary citizens' con-
cern for young offenders in custody. John Augustus, a local
cobbler in Massachusetts, developed interest in such Kids and
offered bail to the courts to get them released to his care and
supervision (1841—59). Gradually, the number of such boys
increased to more than 2,000, most of whom never went the way
of crime,  And that is how tie system started and gradually grew
in the United States of America, England and elsewhere.

oL N ey K =
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History in England on this subject is given by Delvin thus s
Before 1907 many courts adopted a kind of voluntary probation
with the assistanee of the voluntary socicties although it was
employed without legal authority. ‘The system was ficst given
legal elfect by the Probation of Oflenders Act, 1907 (subsequently
amendud by the Criminal Justice Administration Act, 1914) and
its administration put on an organised basis by Part I of the Crimi-
nal Justice Act, 1925, These enactments were repenled by the
Criminal Justice Act, 1948 and for England and Wales the rele-
vt provisions are now contained in Sections 3—-12 and the first
and fifth Schedule to that Act, and in the Probaten Ruales, 1965,
An interesting account of the history is given by J, E. Hall Wil
liams in his book entitled “The English Penal Syster in Transi-
tion” which I read this morning, According to him it was as
carly as 1820 the Warvickshire Quarter Sessions adopted the ex-
pedient in suitable cases ot passing sentence of imprisonment upon
condition that he returned to the care of his parent or master “to
be by him more carefully watched and supervised in the futupe.”

In India the fiest legislative cffort seems to have been the
cnactment of See. 562 in the Criminal Procedure Code 1898,
This section applied to offences of theft, theft in a building. dis-
honest mis-appropriation, cheating or any other offence under
the Indian Penal Code punishable with not more than two years’
imprisonment,  Tn 1923 a new Section was substituted for the old
Section and this Section embraced more serious offences,  Vari-
ous States enacted special laws on the subject.  Bombay seemis
to have been the fivst to enact a faw in 1938 called the Bombay
Probation of Offenders Act. 1t was followed by U.P, First Of«
fenders’ Probation Act, 1938,

In 1958 the Indian Parlinment passed a comprehensive law,
the Probation of Offenders Act, 1958,  Int the Objects and Feas
song it was stated ¢

“In several States there are no separate probation faws
at all.  Even in States where there are probation laws, lhey
are not uniform nor are they adequate to meet the present
requirements,  In the meantime, theee has been an increasing
emphasis on the reformation and rehabilitation of the offender
us o useful and self-reliant member of society without subject-
ing him to the deleterious effects of a jail life, In view of
the widespread intevest in the probation system in the
country, this question has been re-examined and it is pro-
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posed to have u Centeal law on the subject which should
be unilormly applicable to all the States.

It is proposed to empower courts to release an oflender
after admonition in respeet of certain specificd offences, It
is also proposed to empower courts to relense on probation,
in all suitable cases, an offender found guilty of having com-
mitted an offence not punishable with death or imprisonment
for life.  In respect of offenders under 21 years of age, spe-
cial provision has been made putting restrictions on their im-
prisonment.  During the period of prehation, offenders will
remain under the supervision of probation officers in order
that they may be reformed and become useful members of
society., ‘The Act seeks to achieve these objects,”

Who can say that these ave not laudable objects @

The law scems adequate.  Bu is it enough to puss a law
and say that probation is & good thing? Not only should the serions
student and Probation Officers be convineed of its advantages but
the Judiciary and the Bar must also become its votaries. Unfor-
tunately, at present, very little serious attention is paid to this
aspect by the Judiciary and the Bar.  As a matter of fact T was
shocked to see that in a number of cases, which came to the
Supreme Court recently, even the existence of the local Prolj-
tion of Offenders Act was not known, or cusily ascertainable, No
reference to the relevant Probation Act was made in the courts
below but the point was for the first time taken in the grounds for
special feave to appeal to the Supreme Court.

I am very glad that the Ministey of Social Welfare has
thought of having this vear ag a Probation Year, It will give
wide publicity not only to the desirability of helping the proba-
tioners but to the fine work that is being done by this Ministry
through its agencices, the Central Advisory Board on Correctional
Services and the Central Bureau of Correctional Seevices, T have
seen some of its reports and pamphlets,  They show keen aware-
ness of the problems involved. T have no doubt that the Judiciary
would like to actively pacticipate in the observance of the Proba-
tion Year, Howev - T think that as a part of the activities in
connection with the viservance of Probation Year-1971, research
and dissemination of it is necessary on the lines undertaken
recently in England,  Should a Probation Officer prepare a pres
teial report on every accused who Las not been previously cone
victed of an offence punishable witl imprisonment or is not over
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25 years old?  What is the proportion in India of Probutioners
who commit offence cither after say 3 years, or during the period
of probation? What is the number of cases or the proportion
in which Magistrates, Sessions Judges and the High Courts exer-
cise the power of asking for a report from the Probation Officer ?
Is it necessary to have an ‘after-care service'? In England, it
appears, that there is a great deal of variation of the extent to
which offendlers are placed on  probation, between court and
court, Is the same situation prevalent here in India 7 Why are
some Judges not probation-minded ?

It is stated in a report of the Home Office (U.K.), published
in 1966—Trends and Regional Comparisons in Probation—that
“studying sentencing practice in twelve magistrates courts”, Hood
found that the proportion of adults put on probation varied from
16 to 24%. Six of the courts put fewer than 5% of oltenders
on probation and only two more than 15%, He suggested four
factors which influence the use whichi is made of probation,

(a) The attitude of the justices towards the concept of
probation as being wnseful for adult offenders.

(b)Y The use made by the magistrates of the service for add-
ing to their knowledge of defendants,

(c) The belicl that officers are already overworked by the
great load of cases from the juvenile court and with
matrimonial cases,

(d) The confidence which justices have in the ability of the
probation oflicers.”

A similar study in India would perhaps be extremely useful, A
comparative study of the organisation, staffing and the working
of the Probation Services in England and in India may reveal
useful information and leads,

I have ventured to speak of research beeause it struck me
that the results of research would convinee not only the Judiciary
but also the Bar and the public of the great utility to the society
of the system of placing offenders on probation. If necessary,
research organisations like the Tndian Law Institute may be re-
quested to undertake research in this matter.

It appears that the prosccution itself never moves the court
in the matter at all. A question which may be considered is
whether it should not also be the duty of the prosecution, which

§

is a limb of the State, to d‘u\y the attention of the Courts to the
provisions of the Probation of Offenders Act in suitable cases.

CAs far as I am aware, we have no statistics as to the kind of
offences in which courts have been placing offenders on probation.
Such statistics ure nvailable in England and it will be uselul to
have these statistics in order to improve the present working, As
far as the Probation of Offenders Act s concerned, it does not
throw much light on the kind of oltences and the kind of citenm-
stances which a court should take into consideration, I these
statistics do become available the matter may perhaps be codified
and some guidance given to the Magistrates,  The case law on
See, 562 Cr.P.C. and the Probation of Oftenders Acts shows great
variation in the attitude of Courts, One Judge would exclude
cases under the Food Adulteration Acts. Surely, each such case
should be examined on its own merits without disqualifying per-
sons conmitting certain type of offences.

One thing which struck me as odd was. that in the
have recently come to the Supreme Court, the exact age of the
aceused had not been uscertained, In one case. the accused, in
his statement under S, 342 Cr.P.C,, mierely stated that he was 19,
Nobody took further notice of this till the case came before the
Supreme Court. Was that chough proof of age? The State
Counsel insisted that the matter be remanded, He argued that
the defence counsel did not draw the atention of the Court to

the Pgolbution of Offenders Act because he knew the accused was
aver 21,

cases which

It seems to me that if an accused person is likely to be cover-
ed by the Act, and his age appears to be about 21, "ellorts should
be made by the investigating agency or the prosecuting counsel
to collect material regarding the age, You are all aware that
the exact age is known to very few persons living in rural arcas,

Ialso think that a Magistrate should himself try this question
carly, if there is any possibility of the applicability of the Probi-
tion of Offenders Act.

I am doubtful it the Magistrates can cffectively supervise the
working of Probation Officers,  For one thing, their calendars are
full, Secondly, for close supervision, a higher officer, who has
had training and experience both in Law and Social Welfare would

be better, Does the working of higher Probation Officers in
India throw any light?

+
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I have no doubt that the Judiciary will participate and partici-
pate actively, in this movement which is not only humnm%ap:m
but also serves society itself by preventing recurrence of crime.
A serious seminar on the topic would not only help greatly in the
propagation of its value but show the defects in the presqn’t sylstgx};i
1 am not competent to speak to you about the technical d 'cml: )
and 1 will Jeave this to the experts who follow me, Un‘foru'm'atfl yI.
1 have had no personal experience about this noble work an t
wn give you no advice, But T can, and 1 do wish the Mlgls‘rg
and its Central Advisory Board on C;orrcctnonnl Services an . tn:
Central Bureau of Correctional Services, my best \yxshcs‘_t‘ox.lhc
«uccessful achievement of the 15 objectives listed in their pam-

phlet which has been supplied to us,

PROBATION—A HUMANISTIC APPROACH OF CRIMINAL
JURISPRUDENCE

Dr. P, B, Gajendragadkar
Chairman, Law Commission

You have just listened to the detailed recommendations made
by the different Study Groups. You have also listened to
Mrs. Jyotsna H, Shah, Dircctor of the Bureau, describing the
highlights ol this Conference, With the speech of Mrs. Shah,
and after the reading of the Reports, the substantial, significant
and froitful part of ﬁu: proceedings of the National Correctional
Conference on Probation  and  Allicd Measures has, in fact.
come to an end,

As you know, every age has its own rituals, and the present
age is no exception, Today, we have developed a ritual, which
requires, that no conference, whatever its character and whatever
subject it has met to discuss, is supposed to be completed
without, what is traditionally described, a Valedictory Address,
That is how [ have been persuaded to participate in this ritual
of d.livering today’s Valedictory Address,  Since I have accept-
ed the invitation, 1 think I should sharc some of my thoughts
with vou.

The reports which we have heard just now clearly indicate
that for the last two days and a half, there hus been intensive
dialogue between participantg inter-se who are earnestly commit-
ied to the task of making correctional measures a success
in our country, The highlights of discussions, as deseribed by
Mrs. Shah, give one the fecling that this dialogue was not only
intensive in character, but was purposeful; the proceedings and
conclusions of different groups, which have been recorded in
such eloquent terms by the respective reports, give me the
confidence that the year 1971 will be marked not merely as a
year dedicated to probation, but, as Mrs. Shah fondly hopes.
it may turn out to be the beginning of a new era in the adminis-
tration of criminal justice in our country.

. Probation, as you know, is described by specialists, as condi-
tional suspension of the imposition of sentence by the Coutt,
One would have thought that this concept, of probation and

Valedictory Address deliversd at the Concluding Session of National
Ceryectiona) Conference on 27th Oc(gbcr 1971,
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allied measures might have arisen out of some judicial pronounce-
ments, or legislative enactments or  juristic expositions. That,
however, is not true,  You must have heard an English saying
that from very small streamlets mighty rivers flow, The growth
and developmeny of the doctrine off probation illustrates  the
soumncdnesy of the same,

It was given to John Augustus of Boston to initinte, though
unhnowingly, this concept, when in 1841, he persuaded @
Criminal Court to telease one habitual drunkard from jail on
his personal responsibility,  John acted in this manner purely
on humanitarian grounds, He was not a lawyer, or ¢ Judge
or a Jurist, but was a mere cobbler,  His humine instinet told
him that it was worthwhile teying to help u habitual criminal to
rchabilitate himself,  Acting ‘on this human_impulse, he took,
what turned out to be, a momentous and a historic step,  The
petsen released on the undertaking of John was rehabilitated and
lived @ normal, innocent and honest life thercafter,  John pur-
sued it his course, and during the next few years, he tried the
experiment in_regard to two thousand conviets. [:ﬁorls_mmle
by John in this dircetion constitute, in a sense, u foundation of
the whole coneept of probation, as we know it today,

You have, no doubl, discussedd all problems in relation to
ntobation and allied measures, comprehensively and scientifically,
May I, however, with your parmission, reguest you to treat the
problem of probation and allicd measureg as @ part of our
natonal effort to place our criminal jurisprudence on sound,
rational and moral basis ? .

Lawyvers may be aware thag Ruscoe Pound was onge ;1§}_;cd
4 question : *Can you give a preeise, clear and final definition
of law™, and he arswered “No”,  He explained that law cannot
be defined in decisive and finalistic terms beeause faw is a
living institution and like all living institutions, it is dynamic and
changes from time to time: ag such, he refused to give a final
and clear definition,

Let me illustrate this point. In England, a large number of
pelty oftences connected with property used to be punishable
with sentence of death, At one stage, when a  proposal  was
bemg considered to zelax the said ruly in respect of thefts of
articles worth not more than 2 shillings, the Lord Chief Justice
of England expressed in strong and indignant terms his dis-
approval of the proposal. The learned Judges, he said, are

—— 3
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unanimously agreed that the expediency of justice and public
sceurity require that there should be no remission in the power
of the crimmal law.  1n other words, the Lord Chief Justice of
Lngland felt that an offence of theft of, property worth not more
than 2 shillings had to be punished with a sentence of death
in the interest of public sccurity, From that coneept to  the
deliberations of your Conference, there is a very big jump.
Young boys who join in committing the oflence of petty thefts
were liable to be sentenced to death in England and the Lord
Chancetlor of England thought it was a just thing to do. On
the other hand, you, Ladics and Gentlemen, are earnestly engag-
ed in the task of popularising the principles of probation and
allied correctional measures in dealing with juvenile offenders,
Does it not show that Ruscoe Pound was right when he refused
to give a final, decisive definition of law ?

Criminal jurisprudence now realises that in a large majority
of cases, commission of an offence is the result of sociological
and environmental factors, No onc is born a  criminal; * all
persons have born innocent. It is this belief which s the
foundation of the doctrine of the presumption of ihnocence on
which we act in the administeation of criminal law. Why does
a person, born innocent, commit the first offence ?  In a majority
of cases, the commission of the first offence by a person who
wag initially innocent, is due to adverse economic circumstances,
hostile environment, emotional mal-adjustment, unhealthy family
surroundings and other sociological and psychological factors,
If that be the true position, it should not sound too idealistic to
suggest that the administration of criminal law should regard
itself as a branch of social service.

In our criminal trials, we are apt to treat the ciminal as
a miere cxhibit in the Court, and we concentrate our attention
on the proof about the commission of the offence. We rarely
ask ourselves why a pcrson, born innocent, was disposed to
commit the offence. Unless we change the focus of judicial
attention from the narrow point of view which concentrates on
the proof of the commission of the offence, and take within its
purview the larger human problems of the personality of the
criminal, our criminal trialy and the imposition of sentences are
apt to work in a blind and mechanical way, That will not
rehabilitate individual offenders, but, on the other hand, will
make Jirst offenders confirmed criminals,

In this connection, T would like to narrate my expericnce of
witnessing a trial in a People’s Court in Moscow. Along with

2--1035Deptt.of SW/72
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the other members of the Indinn Délegation, I attended a trial
in the People’s Court, at Moscow in 1965, When the offender
was tried for committing the offence of theft, the trial was
conducted by a Lady Magistrate, who presided over the Court
with remarkable dignity and ability, ‘The procedure adopted at
the trinl way a revelation (o me,  In trying the offender, the
Court appeared 1o be concerned to find out why the aceused
person at the dock who wag the fiest offender, committed  the
offenice,  Questions were ashed in repard to the past career of
the offender, It appeared that the offender was a good worker
in his factory and had an unblemished record.  Questions about
the antecedents of the accused would normally be  treated  as
irrelevant in our eriminal trinlss but not so in U.S.S.R.

Evidence led at the teinl showed that  the  accused  was
married, had two childeen, and his mothersin-law stayed with
him. It also appeared that the mother-inlaw used to instil
in the mind of her son-in-law that without a Refrigerator and
Radio-set, the house was incomplete and life was dull, This
repeated suggestion from the mother-in=law, it appeared, led to
the commission of the offence.  The accused stole two bags of
sand, and the investigation disclosed, that with the money realis-
ed by the sale of two sand bags, he purchased a Refrigerator
and a Radio-set, It was in the light of these bachpround
materials that the offence was tried and the accused was ultimate-
ly sentenced to a certain term of imprisonment,

However, the sentence imposed on the aceused was condi-
tional and it was directed that the accused shéuld not be sent
to jail, but should go back to hig factory; his work should ~ be
watched for a year and if satisfactory reports were received about
his work in the factory and about his behaviour in the communi-
ty, the sentence imposed on him would be quashed, That is
how modern criminal jurisprudence tries to see that criminal
trinls and the sentences imposed on the offenders at such trials
do not convert the offendery into hardened criminals, but give
them an opportunity to rehabilitate themselves,

I recognise that if evidence about the antecedents of an
olfender is taken at the outset of the trial, it may conceivably
introduce an element of prejudice against him. Nevertheless,
what I wish to emphasise is that in teying the offence, we should
not lose sight of the human aspect associated with the commis-
sion of the offence, and should try to save the personality and
the integrity of the accused, as far as we can, It is this human
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approach to the problem of criminal trials, which iy the founda-
tion of the philosophy of probation.

Thus, the consideration of the problem of probation in its
proper perspective should lead us to the consideration of a
much larger problem of basing our criminal jurisprudence and
our administration of criminal law on  humane, seientific and
rational lines. 1F such an approach iy adopted, we would find
that in many cases, the offender commits the offence not because
he is born a criminal, but because he is an ailing citizens and,
criminal trials must, therefore, assume the role of helping the
ailing citizen to rehabilitate himself. In this  context, what
Gandhiji said assumes significance,  Said Gandhiji, ‘our jails
must, function ay hospitaly and musg cure the ailing citizens®,

Let me narcate a personal experience, In my ecarly days as
a Judge, the case of, a young habitual offender was brought before
me in a criminal revision application; the offender was 21 years
old, and had nine previous convictions recorded against him.
His statement before the trinl Magistrate showed that he began
his criminal carcer out of poverty and was imprisoned for
3 monthg for bis fiest offence.  When he came out of jail, he
tricdd his level best to get u job, but failed. Every time, when
a job appeared to come his way, and an inquiry was mile about
his past, he had honestly to intimate to his prospective employer
the fact of his conviction, and the employer invariably turned
his back on him. The result was that th2 only way he could
manage to live was to commit an offence and to go back (o
jail. 1 do not wish to over-simplify the problem involved in
the administration of criminal justice by narrating this experience,
1 only wish to emphasise on2 aspect of the problem because it
seems to me that it is this aspeet, with which we are concerned
as persons interested in popularising the practice of probatiea
and allied correctional measures,

I am aware that the seope of vour deliberations is confined
jo fjuvenile offenders: but, I thought it may not be irrelevant
to request you to treat the problem of probation as a putt of a
larger problem of humanising the administration  of — criminal
law in our country. From this point of view, the bhumanitic
approach of criminal jurisprudence will take within its benefi-
cient sweep, not only juvenile offenders, but ail offenders who
deserve to be treated in a humane way so as to rehabilitate them
and bring them back to the honest, normal way of life.

I confess that though I had been a Judge for nearly 21 years,
1 did not come across pre-sentencing record in many cases; and,
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it seems to me that the reproach may not be unjustified that
some, 1 not many, Judges are indifferent to the application of
the doctrine of probation, The task of the Probation Officer
ay well s the task of the Investigator, the Judge, and Prison
authorities Is very onerous indeed, All these persons who are
concerned with the administration of criminal law, must not be
nspired solely by the view that crime should be steenly put
down.,  They should share the belief that punishment is  no
longer regarded as uetributive or deterrent, but is regarded as
reformative or rehabilitative,  In the process  of popularising
this concept and giving full seope to the doctrine of probation
inrespeet of juvenile offenders, all off us, including the members
of the gensral community, must be emotionally involved.  For
the sueeess of the programme, a total dedicated effort is required,

I feel confident that when the proceedings of your Conference
and the conclusions reached by you are duly circulated all over
the country, they will strengthen the efforts of Mrs. Shah and
her collzagues in making 1971 ay a year which heialds a new
era in the administration of criminaljustice so far as juvenile
offenders are concerned. It is in that prayerful hope and
expectation that [ decided to join this gathering on this oceasion,
I.tc.el very happy Giat ¥ was given this opportunity (o mect this
distinguished Eathering and to place before it some of the
thoughts which are passing in the mind of ordinary citizens of
this country. I have shared my thoughts with you in my capi-
city as an ordinary citizen, and T trust that all ‘ordinary ¢itizens
;wtll join me in wishing your movement every suceess in the near
uture,

o}

THE ROLE OF JUDICIARY IN PROBATION PROGRAMME

Shri Justice V, R, Krishna Iyer
Member, Law Commission

This Conference on Law, Courts and Probation seeks, 1
faney, to ewvilise and sophisticate the penal Jaw, to educate the
eeiminal judiciary and allicd agencies with a new  aceent  on
rehabilitation of delinguents, to broaden and deepan the proba-
tion system and diversify punitive processes, to strengthen and
modernize social defence, saving the public Exchequer good
money in the bargain, as probation is certainly lesy expensive
and, wisely used, more effective than the prison cells in certain
arcas of crime, ‘These blessings need to be understond in the
proper parspective by those in charge of the nation’s policy-
making and applied by those churged with enforcement of  the
relevant laws,  More than all, the new philosophy and henefits
of non-institutionalised treatment need to be publicised so that
intellipent public opinion and popular poodwill may be mobilised
in support of the theory and practice of Probation as an alterna-
tive to jail terms. In a democracy, sound is the medium  of
light (and sometimes of murkinass) and so the spoken word
through seminars and conferences nyust spread the message of
the probation system to all parts of the country, Delhi is not
India and it is appropriate that the know-how on probation, in
its wider connotation, is discussad by the concerned agencies—
the police, prison and probation officers, the prosecuting staff,
the lawyers and the judiciary, drawn from the far corners of the
country,

Soctal defence, wherever possible through reformation of the
delinquent, is the keynote of modern penology, Conventional
punishment inflicts injury and no one is improved by injury.
Therefore, different measure must be adopted to improve the
conviet which is a major objective of madern eriminal justice.
The current coin in criminology is ncither horror nor terror,
neither retribution nor deterrence-—cone:pts which have  been
demonetised by penological rescarch, prison statistics and psy-
chiatric studies, In their place, the more humane, scientific
and rewarding method of eorrection through carefully supervised
conditional freedom, which inhibits the individual from repeti-
tion through resipiscance, and protects the community  from
recurrent incursions into its peace and safety, has been substitut-

Speech delivered on the 25th Oct, 1971 at the Natfonal Correstivnal
Conference on Probation & Allied ;\;camm,
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e Faith inoman and  his  essentinl  poodness—a - Gandhian
creed-—=lends to the theory that eriminality is ordinarily but a
doviation from normality awd therelore a disease, which, in tuen,
warrants the thesis that sentencing strategy must be geaved to
the task curing the culprit of the criminal kink by personalised
preseriptions. enviropmental ¢hange  and  socinl  control,
prisun has social significance mainly as a stilf house of mental—
moral redemption, w stern hospital  for  remedying  antissoeial
propensities and none as about closing institution which suppress-
s erime by breaking the spirit,  In practice, reformation of the
voung delinquent, the first offender and the vietim  of  ¢riminal
company and socio-economic pressure is not only better aceome
plished by nun-in.sl,itutimmliscttl) treatment but jail term i«
remedy thag aggravates the malady,  For instance, U.S, prisonsee—
not more dehumanised than ours, I presume-have been regarded
by thinking Americany us schools of crime. Ay a  one-tinwe
Minister who sought to humanise Kerala jails with some measure
ol suceess and as one who has visited some prisons abroad, 1
nust confess that a jail is a jail and in the case of nawscomers
patticularly, heals fesy than it harms.  So much so, Superintens
dents of prisons should be the hosts only of hardened hostiles
and dangerous deviants—the hard core crimingls who  reguice
long term and rigorous reformatory regimen under the controtled
conditions of incarceration,  Of course, & humanising  pro-
pranime must figure importantly in the jail  menu  also, The
large residue of guilty porsons made of softer or reformable stuft
must receive domiciliary or other types of extra-mural treatment,
and here is the relevance of probation as & rehabilitation regime,
Probation embraces a wide variety of non-institutionalised dis-
ciplining devices and stems from the reulisation of the self-
defeating features of imprisopment, long term and short term.
Let me drive home my point by two recent excerpts from “Time
Magazine™ revealing the correctional sense and sensitive rescuce-
fuliess of the Awerican criminal court.

Time, November 9, 1970---

“The New Jersey Supreme Court last, week handad down
a pioneering decision in the case of Stephen Ward, 20, a
college student convicted of possessing $ 2.50 worth of
marijuana in his home. Ward had received a two-to three-
year sentence in notoriously archaie Trenton State Prison,
Within two weeks, he suffered a  mental breakdown and
during the next year, had to be transferred three times to a
hospital for the criminally insane,

18

To prevent such ‘devastating' experiences in the future,
the high court suspended Ward's sentence and tecommended
an end to jail terms in New Jersey for anyone convicted ot
using or possessing marijuana for the firsy time, EFrom
now on, said the court, a suspended sentence and probation
should suftice. 'The decision is likely to influence courts
many other states,”

Time Magazine, June 7, 197 1=
PBetter Than Prison

“Though the sentences for many crimes are preseribed
by law, judges often have enough leeway to offer n chows
between prison and other punishments with all sorts of steange
conditions attached, It is pot clear weather or not those
conditions are always legal, but defendants faced  with 2
recent spate of such unusual choices have consistently rejects
ed prison,

In Miami, Mrs, Mary Louise Patterson, 38, mother of
sin, Wity baing sentenced in a pusdemzanor  assault - case,
She explained that at 315 Ibs, she was too fat to work. ‘The
judee put her on probation for three yeurs on condition that
she Tose 3 1bs. & week under a supervised dict untit she had
dropped 05 lbs. I she falls off the diet. sho could go to
jail.  Mrs, Patterson accepted her sentence happily, saying,
‘O good. Now Tll finally lose weight',

In New York......... Chairman of the city’s board of
corrections, suggested that many petty offenders be required
to do various socially beneficial jobs like cleaning up their
neighbourhoods instead of serving short jail terms. Underly-
ing it all seems to be a tacit recognition that almost zmvthmg
is better than doing time in the cureent U.S. prison system,

Trust bagets teust and the freshmen in crime, as distinguish-
ed from seasoned repeaters and chronic anti-social clements may
far ourably response to external stimuli and internal pressure and
*its be saved, Thig twentiath century approach to crme and
punishment is, of Gandhian vintage but runs counter to the
traditional theory of harsh deterrence writ farge in the Tndian
Penal Code and the Criminal Procedur: Code. The ghosts of
Macaulay and men of his ilk haunt our criminal courty still, <o
much so, probation still fares ill in the law-courts. Twenty
five years of freedom have not freed our udiciary from the
obsolescent British Indian ideology bearing on suppression of
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crime.  And it is time our magistracy bends to the winds of
socio-legal change which have been Blowing for a  long  time
now. Orthodoxy and ignorance dic hard—cven among judicial
personnel,  The awareness of the need to be educated in the
current thought on the eauses, syndrome and treatment of crime
and criminal is the beginning of the forensic appreeintion of
probation and allicd methods,  Indeed, modery: criminal juris-
prudence and other relevant social and psychiattic disciplines have
gone so fur ahead of the Jagging Indian courts, entombed in
their outworn ideas, that n national trainipg or refresher pro-
gramme for the criminal judiciacy, from the lowest to  the
highest echielons, is an imperative need, How else can we pro-
duce a dynamice change among them who are bug lay men in
this new field ?

Judge Parker who was Clinirman of the Judges Commities
which reported on the correctional system for adult and youth
offenders convicted in Courts of the United States said :

“No judge, however learned, however wise, can acquire
in the short period he  devotzs to  senteneing  suflicient
hnowledge of the defendant aad his surroundings to be sure
that he imposes the sort of sentence that is  best in  the
premises,  Theo, we have this fact that we might as well
faee; some of the judges in the Federal Courts are not men
who have given their lives to the practice of criminal law.
and are not at all experts in the matters  of  eriminology.
They are successful civil lawvers and they come to this
Pmblem of erime late in life with litic knowledge of its
vickground, That, T think hag been recognised by every
Almr{}cy General of the Unitedd States for the last  twenty
vears',

The pivotal role of the magistracy in implementing intelli-
pently and compassionately a comprehensive programme of proba-
tion mvolves new learning, new technigues, new responsibilities
and new arcas of decision-muking. It is heartening to know
that the Central Burcau of Correctional Services is thinking in
terths of training camps and refresher courses for the eriminal
judiciary in the country, 1 hope thar full advantage will be
tahen of such facilities and no stand-offish attitude will inhibit
the learned men of the law from becoming short term students
for better professional competence. 1 do not believe in the
mth of judicial omniscience and T do know ag a Judge myself
that the new frontiers of Tegal knowledge must be discovered by

o

e

17

us it we are truly to fulfit our natiopal roke,  And therg is so
much of new law to be lcarnt, so many new crafts to be mastered
and n re-orientation of penal abjectives to be acquired, if we
are to be judicial activists, Justice is not a cloistered virtue and
the robes of the profession dp not mark the end of the journey.

[ beg of the learned men of my [(raternity to be pardonel
for these blunt words, Three extenuating cireumstane.s operate
in my defence, ‘The judiciary has, as part of its professivnal
insulation often declined to listen to what goes en around, that
sharp speech has o batter chance of being ar least part-heard,
Secondly, platitudinous avalanches of speechification  abound
) mucﬁ in our country that seminars  and  conferchees  are
indifferently undergone us rituals and the only way to twaken
even the scholarly community to attention iy to shoek them
by barbed words, And more substaptial than all these i the
alarming escalation of young crime in Indian  society  today
that the problem with those who will not obey the faw has never
loomed so lurge as it does on the contemporary scene nmd
instead of petty tinkering, comprehensive reform of the eriminal
law nand its administration is the asswer to  this  explosive
challenge, Judicial technology in controlling crime  through
scientific sentencing procedures is thus a national issue, immense,
urgent and complex. Let us, the judicial wing of the nation,
play our part.

Before T make any further point pertinent to the disenssion,
I would like to draw attention to the builtin difliculties in the
way of prevention and prosecution of crime and the punishment
and correction of the criminal, Today, we have ideological cri-
minals who defy the law on principle. The Tather of the
Nation in the militant days of the Freedom strupgle declared war
on the satanic British Government and swore that sedition was
his religion, Unmindful of the fundamental faet that we are
a free democracy today and changes in the politieal and socio-
ceonomic order can be brought about without violence, the angry
voungmen amidst us understandably fed up with the stagant
conditions around them—and some political groups and parties
also speak the same languape~shout that they have more faith
in the bullet than in the ballot and some preach the dual arecd
of the ballot und the bullet, with the result that wilful vivlaticns
of the law are committed in the name of ideological conviction,
What are we to do with this catepory?  Arain, we have political
parties who as men in the Opposition defy bans and laws, not
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with the ordinary criminals’ motive but so further political ends.
Can we classify them as criminals and deal with them as such ?
The embarrassment is that even if the Courts convict and sentence,
Governments withdraw cases or remit sentences, indircctly
conniving af, or condoning the challenge, to the law-—of course,
for other valid reasons off policy. A kindred group of offences
is committed by the working class and student communities
christening them strike, picketing, gherao and bundh, Going by
the definitions in the book, these activities, when they become
criminal transgressions, are punishable but prudence and a more
pragmatic outlook lead to a dilterent diagnosis and treatment, A
sizable number of cases in the law courts can be traced to these
species of crime and so long ags confusion prevails about
what should be done in such crime situations, it is not possible
to give guidelines to the police, the probatoin officer and the
magistrate who are confronted daily with challengers of this
type who are not strictly criminals but are breakers of the
criminal law all the same. We have to deal with these quasi-
criminals and not play hide and seek with them., Not perhaps
the prison bars but other punitive resources may have to be
innovated but a solution which has a broad backing from the
community is the desideratums.

»

Even here, a note ol caution has to be sounded, Industriai
communitics, usban populations and the iniquitics and inequali-
tics of capitalist society spawn erimes' which cannot be checked
without re-ordering: the socio-economic  set-up  altogether,

Socialists and sociologists regard a Soclety of the few rich and

the vast masses below the poverty line as crige-prone, the laws

. themiselves being viewed as calculated to protect theexploiters at -

the, expense of the toilers, The problem off the haves and the
have-nots is too deep and fundamental for solution at seminars
and symposia and if struggles are being launched and national
policics are being outlined sympathising with the slum dwellers,
the homeless and the hungry, the law is in a dilemna when the
disadvantaged and desperately poor commit acts regarded as
offenises. Necassity knows no law and acts which have the look
of crime are not that immoral when viewed against the back-
drop of socio-economic deprivation. TLaw enforoing agencies
are in a quandzry in these sensitive regions oft criminal behaviour.
My intention is only to highlight the important fact that the
job of the policeman, the probation officer, the judge and the
social worker is delicate, perplexing and unenviable when law-
breaking is labelled diffcrently and deait with by the political
government and the public—whose support is sought for the

F
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commission of the crime itscli—upon the contraventions as
necessaty evils in an unjust society,

A large margin for these ambiguous areas of crime may be
lett and still wide stretches of real crime, with anti-social impulses
and motivations remain to be considercd and controfled in the
halls of justice and afler. Juvenile delinquency has acqu-;rcd 4
new tempo and intoxication, Boys and girls in moral danger
are increasing rapidly and even child offendets, waifs and strays
are snowballing daily. The alarming cscalation of consumption
of LSD and allied items and the crime market around them
corrupt the youth of our citisy and special laws and correctional
agencies are urgeatly needed,  The _ Vices of a trgtdmoml
sociaty and permissive society are visited on us, stinmalated
by drugs and drinks, celluloid crimc  storics and night
club morals, The most disturbing thing is that adult
indiscipline serves as alibi for wubiquitous tecnage —cruné
which  has reached such crescendo  that if  the soul
of the emerging socicty s to be saved homes, parents, schools,
unions and local communitics must organise Operation Youth

Sulvage. Putting all the punitive epgs in the prison basket is
disastrous,  New  therepeutic measures, new skills and new

institutions must be created, Tt Is here that criminal  law,
psychic modicine and correctional supervision ag home and out-
side meet at the sentencing level. Here does the judge play &
diminishing role or rather fean heavily on psychiatric and other
espetts, social workers and probation officers, It is a pity that
the Indian criminal justice system does not, except to a litile
extent, in a few special statutes, provide for post-conviction, pre-
scitencing collection of data and consultation with spccml.lsm
so as to prescribe personalised judicial directions, potent f}on}
a reformatory angle. This deficieney is all the wore regrettable
in that even the draft Criminal Procedure Code Bill docs not
deal with the requirement; and any criminal justice law enacted
by the State. mandated as it is by the Constitution to assure
the dignity of the individual, should endeavour not to stigmatisz
the target of punishment but to chasten him even by clx.:\stlseix\ex}té
I regard it as flowing from the Preamble to the Constitution tha
non-institutionalised and semi-institutionalis:d care and after care
must find expression in the laws of erime and punishment, Here

a g is visible in the existing Codes and the bill before Parlia-

ment,  Yet it is not too latz to mend.

Another chink in the wall. May be, it is & m oot pojnt whether
a Code, being comprehensive to a degree and in practice consult-
ed frequently by prosecutor, counsel for the accused and the

.
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court, should deal, chaptor-wise, with the law of probation,
parole, juvenile courts, children’s courts and the special treatment
of under-graduates in crime. It is wrong in priaciple and
practice to relegate these vital sectors of criminal law  and
procedure to minor statutes. For, they become neglected
in the courts, a sort of legislative Cindarellas, The sapient
words of the Chicf Justica of India inaugurating the Probation

Year bring home the tragic import of my point.  The distinguish-
ed Judge said:

“Is it enough to pass a law and say that probation is a
good thing? Not only should the serious student and Proba-
tion Officers be convinced of its advantages but the judiciary
and the Bar must also bacome its votaries. Unfortunately,
at present, very little serious attention ig paid to this aspect
by the Judiciary and the Bar, As a matter of fact, T was
shocked to see that in a number of cases, which came to
the Supreme Court recently, even the existence of the local
Probation of Offenders Act was not known, or casily ascer-
tainable. No reference to the relevant Probation Act was
made in the Courts below but the point was for the first time

taken in the grounds for special leave to appeal to the
Supreme Court,”

. Probation must form part of the mainstream and not stagnate
in the backwaters of the legal system and this i best achieved
by becoming an integeal part of the basic code,

Speaking of the Cody of Criminal Procedure it is slightly
mystifying why scction 368 of the new bill, the counter-part of
sections 562, 563 and 564 of the cxisting Codez. should at all
linger there and it is a little stultifying that, no reference whatever
to the Probation of Offenders Act, the Children Acts and other
‘juvenile’ statutes has been made, The progressive concepts in
septencing, based on correctional theory, are. U humbly submit,
conspicuously absent in the Indian Penal Code and the Criminal
Pracedure Cody and the pity is that the new bills are, perhaps,
largely innocent in this regard. No longer can our laws fail
to speak the language of current thought on social defence.
Imprisonment, simple and rigorous, and fine were good cnough
hundred vears ago but we cannot, except at national peril, rob
our criminal jurisprudence or modern penal wisdom gained by
advanceq in psvchiatey and other sciences, Therefore, T advocate
overhauling of the Penal Code to diversify sentence procedures,
abandoning the obsolete dichotomy of simple and rigorous im-
prisonment. 'We want correctional centres where work not de-
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grading but dignified suited to the convict’s aptitude and buck-
ground—will be undertaken by every prisoner for which he will
be paid. The barbarous system of solitary confinement must
go. Imprisonment in lieu of fine is a savage survival, which
should be replaced by recovery from wages earned and, where
he is unemployed, by being sent to work centres to Dbe
established by the State, The two Codes must provide for other
sentencing devices which will help the delinquent and the
community, With your permission, 1 quote what I had said
clsewhere on this topic :

“In the larger scheme of things a curative process for the
criminal must have regard to the offender and the offence.
They interact. My point is that probation orders must be
flexible; the judge and the officer must study the offender
vis-a=vis his olfence and prescribe coaditions in  the order
which will heal the wound, Let me ilustrate.  Supposing the
delinquent is a young devotee of marijuana or old addict to
other introxicants, He needs medical treatment to withdraw
him from the vice and a mere judicial admonition or whis-
perings and warhings of a probation oflicer will be ineffectual.
Similarly, the offender may be a sex pervert and may require
hormone treatment or psychoanalytical sessions with a spe-
cialist. A rash driver may have to go through a fresh drill
in correct driving in a driving school. A juvenile cast
away from home, a motherless child beaten out of the house
by the step-mother and a poor family forced to keep ity head
above water by occasionally diving into the under-world to
help itselt with others’ belongings may need help of different
type. A college girl, to apo the expensive or erotic habits
of fellow girls, may end up as a call girl. S'c needs a diffe-
rent set of court divections and probation assistance, A good
doctor, in a fit of anger, may have stabbed another. He
should be allowed to work as a doctor but under a moral
preceptor—each case calls for-a gpecialised prescription when
the judge must possess jurisdiction to issue directions to
Government hospitals, private clinics and colleges, employ-
ment cxchanges, churches, mosques, driving schools, social
organisations and obligate the probationer to subject himself
or hersell to a varicty of activities including even playing
games or going through a gentle surgical operation, Tha
statutory power must be wide and flexible but should be

. exerzisable not only in consultation with specialists, social
workers or others working in hte particular field. A judge.
by himself, is largely a quack in these arcas and his role

B
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in sentencing is diminishing these days when other specialised
agencics, men with expertise and sophisticated instruments
are more competent, therapists,”

Many other shortcomings in the existing laws on rehabilita-
tion of criminaly may easily be pointed out but the Conference,
I dare say, will turn the critical and constructive focus on these
asgects and 1 shall stop with showing up a big gap in the twin
codes,

Children form a distinct group even with regard to crime

and punishment, The under twentyone bracket also constitutes

a separate class, from the view poing of guilt and rehabilitation,
First offenders, political offenders, ideological criminals also can
be categorised onrcasonable differentia for penal purposes, Un-
fortunately, our Penal Code and, so far as I am able to gather,
even the proposed Bill do not make these significant and sophisti-
cated categorizations, [ would go further and say that we need
to have different types of courts dependant upon the age and
other special [eaturcs of the crime and criminal, It is wrong
to march a child into a Magistrate’s Court even as it is improper
to take a teen-ager for trinl in the otrdinary way before an
ordinary criminal court. Children’s courts and juvenile tribunals
composcd of social workers who are given some training in
relevant laws must be erccted. Women must figure promi-
nently among these classes of judicial personnel. Boys and
girls ‘who are in moral danger or have been guilty of fugitive
lapses should be brought before humane benches of magistrates
composed Of men and women with some legal and  practical
experience, It is o misfortune that the procedural structure
visualized by the relevant Code on the anvil of the Legislature
does not take note of these refinements, The treatment to be
meted out to children and adults radically differs from what may
be imposed upon adults, when found guilty, T have no time or
space to claborate this point but T wish to highlight the
incompleteness of our criminal justice system, as outlined in the
two Codes.

Non-institutional treatment of offenders, everyone agrees,
must occupy an important place in the sentencing programme.
But there is insufficient attcntion paid to this aspect of the
subjeet even in the new Code under way, although there is some
provision for conditional s:ntences. Tt iy interesting to notice
that in the Sovict Union a convicted person is sometimes enlarged
on the undertaking of the organisation in which he works that
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they will ensure his good behaviour, This pringiple can be
applizd in our country to workers, peasants, students and
officials in the public and private sectors, Even conditional
entences have dual facets—suspension of sentence which permits
positive action to be taken, may be either a suspension ofi the
imposition of a sentence or suspension of the execution of a
sentence, In the former case, when a violation of the conditions
of probation takcs place, the Judge has the advantage of addi-
tional information upto the date of violation on which to base
a decision, regarding the sentence which would be appropriate
to the case, Iim the United States, both these methods, as a
substitution for imprisonment or other penalty, have been tried,
I see no reason why we should not benefit by their experiment
and experience, In the model Penal Code prepared by the
American Law Institute an amount of flexibility is foand which
I think deserves close study and adaptation to Indian conditions,
The idea is to impose conditions on the convicted person who
is placed on probation to ensure that he leads a law-abiding life,
Section 301 of that Code states :

The Court, as a condition of its order, may require the
defendant :

(n) to meet his family responsibilities;

(b) to devote himself to a specific employment, or occupa-
tion;

(¢) to undergo available medical or psychiatric treatment

and to, enter and remain in a specified institution,
when required for that purposes

*  (d) to pursue a préscribed secular course of study or
vocationial training;

(¢) to attend or reside in a [facility established for the
instruction, recreation or residence off persons on
probation;

() to refrain from frequenting unlawful or disreputable
places or consorting with disteputable persons;

{2) to have in his possession no fircatm or other
dangerous weapon unless granted  written  permis-
sion:

(h) to make restitution of the fruits of hig crime or to
make reparation, in an amount he can afford to
pay, for the loss or damage caused thercby;

-
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(i) to remain within the jurisdiction of the court and
to notify the Court or the probation officer of any
change in his address or his employment;

(i) to report as directed to the Court or the probation
officer and to permit the officer to visit his home;

(k) to post & bond, with or without surety, qonditioned
on the performance of any of the foregoing obliga-
tions;

() to satisfy any other conditions reasonably related
to the rchabilitation of the defendant and not unduly
restrictive of his liberty or incompatible with his
frecedom of conscience,

The Sovict system on conditional conviction is also quite

edifying and worth learning from. The essential points are
Lrought out in Article 44 of the R.S.F.SR. Criminal Code
which T may excerpt here :

Article 44 : Conditional conviction: “When assigning the
punishment of deprivation of freedom or correctional
tasks, if the Court, taking into consideration the cir-
cumstances of the case and the personality of the

guilty person, becomes convinced that it would be inappropriate
for the guilty person to serve punishment, it may dccree the
conditiona] non-application of punishment to the guilty person,
but it shall be obﬁgcd to indicate in the judgment the reasons
for the ronditional conviction, In such event, the court shall
decree that the judgment not be executed if in the course of
the probation period determined by the court the convicted
persoit does not commit a new crime of the same kind or of

equal gravity,”

When there is a conditional conviction supplementary punish-~
ments, with the exception of a fine, may not be assigned,

“Taking into consideration the circumstances of the case,
the personality of the guilty person, and also the petitions of
social organisations of the collective of workers, employees,
or collective-farm workers at the guilty person's place of
work concerning his conditional conviction, the court may
transfer the conditionally convicted person to thes: organiza-
tions or to the collective for re-education and correction.”
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The English experience under the Criminal Justice Act, 1967
is also worth & study go that we may avoid dilliculties noticed
there and draw the dividends of their better provisions, But
Indian conditions must be rémembered, for we are not an
affluent society but an indigent one, We are an unlettered
community and are a vast country of villages, Naturally, our
procedures must be simple and the rules of evidence far less
sophisticated; there should be legal aid to every child, youth
and first offender brought up before a criminal court, The trial
should be simple and quick. We must have far more children's
courts and other tribunals so that no case lasts more than o
few days where the sensitive category of accused are involved,
Appeal and revision provisions should neither be claborate nor
expensive nor dilatory, Summary procedures, where substantial
compliance with natural justice is provided for, must be written
into a law,

It is painful to observe that we do not have sufficient specializ-
ed institutions for carc and after-care; nor have we  enough
probation oflicers who can do justice to the expanding duties
both at the pre-trial and post-conviction stages,  Anothep dis-
quieting feature is the absence off uniformity in the law relating
to children and teen-agers and, [or that matter, in the institutions
which are to take care of them, It is true that our Constitution
relegated legislative power in regard to prisons and other like
institutions to the State, but 1 do not think our national
spirit is so poor or our Constitution go bankrupt as to prevent
uniformity among the States in regard to laws and  insti-
tutions which are to take care of special classes of delinquents,
That will be an unjust price to pay for a federal polity,

I was very much intercsted to s2e a suggestion which appears
to have been put into practice in Tamil Nadu for probation
officers to assist the Court in working out proper arrangements
in petitiong under section 488 Cr,P.C, which deals with neglect-
ed wives and children, It is a case of sad omission that with
this experience before us the idea has not been incorporated in
the corresponding provision of the new Cr.P.C, Bill.

Another drawback in the law which T may glance at s
parole for the treatment of offenders alrcady undergoing
imprisonment.  Instead of this power being left to executive
qaprice there should be a scheme based on humanism and caution
which provides for parole release of convicted persons. Here
the Judge must associate in the process of premature release
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and other types of parole. I have a tecl)mg,tcll\:\t’ ﬁ;’ rcqumihtﬁ
have @ second look at our Penal and Proce dura dl\\’ b?i‘mv
sdical changes which incorporate thoughtérescmcl% and experic ‘\“
m the soeialist and non-socialist parts of the \yxxrlcl ‘ m_.\y‘_ 1‘
writien into our criminal jurisprudence.  We also need fudicial
avtivists whose role must be statutorily widened and mq& l}l‘(\ll‘\.
dynamic so that their share in upholding legality in ! \‘L'Ll lhn*
mupity may be heavier: indireetly, it will be tribute that thy
nation pays to the judicial instrument,

[ am glad that quite a few Ministers have found 'tm:c .ll\)‘d
micrest to attend the Conterence wluc}} Is being .111.\\tg;\|1.tl:.l\-
by our revered President Shri V, V. Giri, o Cl\(ll\'lplt)l‘\‘l(:l 'nol le
Gitlisgs in his own right, But [ have -.m..unl\.:\pp)l 'E:'Ll:%) n‘:
these prand national mccts.h:\rdly crystallise mtp t&l\ ation ;2
coneretise into administrative sehemes, “The remedy b ”1‘
involye the legislators and politicians on both  sides ol l\l
House in these seriony discussions, At preseat, our l\z\gip}lt_.ﬂr
political members—-important as theie functions are »_'»l}il.l n‘l‘ u
sound svstem all their own and are consumed by p:\lmg.\ e
prammas,  Soclety lives not by pulities alene and we want x‘x’m!‘
parliamentarians o be absorbed in legislative sch:*mi,s «;E \n.g.l.:
wolbare which have no political flavour and, towards that e,
to gt educated o areas ontside their vedinary orhit,

[ once again erave the indujgence of  the uudlcncc‘ "wﬁ
organisers for the eritical remarks [ have made m‘ul‘ h_n;:.‘ n
they will be taken in good part and in the spirit of faw rodenie
that having been my only motive and justification,

1 thunk the Central Bureau of Correetionad S:I.mq:si g\n:
having given me this opportunity 1o share my thowmts with thi.
distinguished gathering,

PROBATION AND TIHE COURT PROCEDURL:
Shri wstive S, P. Kopwal, Chicl Justice
Bombav Hivh Court

Though you have been good enough o iftvite me o this Senie
dur on “Probation and Court Procedures™, 1 must contess that
there is very little with which 1 have equipped myself in the past
o speak with any awthority on Probation -though 1 wus it sty
dent of Payehology in my carly days and now know @ little about
sourt procedures, But when the Seerctaty of the Council of
Social Welfare invited me to speak to you on the subject T felt
I could atleast offer as my contribution the sum of my esperie
enees in the administration of our laws coneerning probation.

To begin with, 1 must steess that m the more highly deves
feped countries,  probation amd paole procedures have today
seiiched such o standard of perfeetion as to become a seienee by
aselfe This is, of course, neither compliment nor a criticism
of these highly developed countries.  Beeause the higher the
development and the sophitication of civilized L, the sreater
o is the sophistication of the offender or the deljnguent, in
iis anti-sovial activitios.  Tappily we in India have neither reache
«d that degree of sophistication in civilized life nor that depree of
wophitication in our crimes,

Must of you, who work in the correctional field, are acquainte
d with the broad distinetion between probation and parols, A
person “on probation” is a person who has been convicted but
has wiever undergone the sentence, ‘The judpe merely sentences
him and immediately suspends the execution of the sentence or
as happens in India, without pronouncing the sentence releases the
offender on probation of good conduct for a certain period,  In
parole, the offender is sentenced and sent to jait or a house of
correction and serves part of his sentenee.  But if his behaviour
is good during the period of his incareeration he is let out on
parole subject, of course, to his being of pood behaviour, This
power in some countries is entrusted to the executive ofticer hime
self (of course of sufficiently high rank) and in some countries
it is entensted o the Court which convicted the offender or to
hoth the exceutive and the judge in consultation with each other

Inaunueal Spuech wl Seminar on Courty & Probation held at Bombay
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Now how does this distinction operate in Indian law? That is
the important question 1 wish to place before you.

When a delinquent is brought before the Court the first thing
to determine is whether he is guilty of ,thc offence charged and
that is putely the function of the law Court ie. the Mugistracy.
We have certain general principles to guide us, No conviction
can be made unless there is evidence to prove it. The caly
exception is where the person charged pleads guilty. Even it
there s evidence the Court must see to it that upon that evidence
there is no manner of doubt Jeft s to the guilt of the accused.
If there is the slightest doubt the court must acquit hnm: _This
practice is based upon_the fundamental principle of our Criminal
Jurisprudence that it is better that ten guilty persons should be
aequitted than that one person who is jnnocent should be con-
victed, It is often the application of this principle that makes
the public fecl so annoyed with some of the acquittals of our
Courls in the more serious cises, but so far as 1 can see it s ¢
beneficial principle and there are no better principles and no bet-
ter systent of administration of justice known to man.

Onee a conviction is made the question of sentence arises, In
pethaps 99¢¢ of the cases the Courts merely pass an adequale
sentence and there the case ends,  Eyen in appeal the only ques-
tion which arises is whether the offender's conviction is bused
o adequiate evidence or the sentence is proper, The only power
under general law to release the accused without a sentence is
conferred upon the Courts under the Bombay Probation of Offen-
ders Act in our State or section 562 of the Code of Criminal Pro-
cedure. The powers under the Probation of Offenders Act are
extremely limited, The limitations are to be found in sections 4
and § as follows teea

(1) The Court has the power to admonish a person and
velease him after due admonition only in case where
he is convicted of an offence “punishable with not
more than 2 years' imprisonment or fine or both and
no previous conviction is  proved against him after
recording his reasons in writing",

(2) In cases where any male person is convieted of an
offence not punishable with death or imprisonment
f}‘\or‘ life or a woman is convicted of an offence of any
kind, ;
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In both these cuses it must appear te the Court that having
regard to the age, character, antecedents and physical and men-
tal condition of the offender und to the nature of the offence or
any extenuating circumstances under which the olence was come-
mitted it is expedient to release him on probation.

' .‘Ul}dcr section §62 of the Code of Criminal Procedure the
limitations are these :

(1) It applies to a person not under 21 years of age who
has been convicted of wn offence punishable with im-
prisonment of not more than seven years, or

(2) To a person under 21 years of age or & woman who
has been convicted of an offence not punishable with
death or imprisonment for life,

(3) l}md who in cach of the above cases is a first oflen-
cr,

In all such cases the power of the Court is “if it uppears 1o
the Court before which he is convicted, repad being had to
age, character or antecedents of the offender, and to the cir-
cumstances in which the offence was committed, that it is expe-
dient that the offender should be released on probation of good
conduct, the Court may, instead of sentencing him at once to
any punishment, direct that he be released on entering a bond. . .
to appear and receive the sentence when called upon during such
period (not exceeding 3 years) as the Court may direct and in the
meantime to keep the peace and be of good behaviour”, At
present it is only after the Courts have exercised any of these
powers, that the probation services like yours come into their
own. Till then you can do nothing,

Now you will see at once the limitations of this law and
the great difference between the correctional procedures prevailing
in other countrics about which you read so much. Section 562
of the Code of Criminal Procedure has remained practically the
same since it was enacted in 1898, In those days sociology was
hardly: a science and in any case our British rulers were not inter-
ested in the sociological aspects of crime at all, They were only
concerned with law and order and knew only of punishment.
The Bombay Probation of Offenders Act passed in 1938 (Act 19
of 1938) is somewhat wider in scope, but no less inflexible,
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Having regard o recent developments in correctional scienee
you will notice the following deliciencies ;-

(11 The law speaks of “chwaeter and antecedents of the
offender* lhut there is absolutely no scope for priot
consultation on these points with any body of expurt
opinion. In our country even today the judge has
very little to muke up his mind upon,  There is wo
seope for consulting any body, expert in psychology
o psyehintey, ayin the West where the oifender can
be sent to such an expert or body of experts, be
examined by them and their opinion as to the cha-
racter of the offender, the causes and possible Mot
vation for the erime can be determined.

v Secondly, T do not see why the law shoulkd be limited
to only first offenders, 1t is now well recognized that
the only reason for recidivism in crime is not just
moral turpitude but o wariety of other causes sone
of which wre more sociologieal than defects in chu-
racter,

(3) Thirdly, these general provisions leave little scope for

case study and application of  different correctional

modes to a particular case,

-
T
ot

The law shus requires to be streumlined and brought into
state of greater modernity in at least three important aspeets - »
(11 ‘The establishment of special eourts dealing with ease.
in which the ordinary Courts consider that the appt-
cation of some corectional procedure will be of use.

Collaboration and consultation between the eorrees
tional Courts and w body of experts who can be con.
sulted or serve as assessors before the question o
sentence or probation is determined;

Greater diseretion to the judges in dealing with indi
vidual cases and a more liberal choiee of correstional
methods,

(4) A set of trained correctional olicers who will imple-
ment the orders of a correctional court with sympathy
and understanding of human nature:

i§) Tn this Seminar we are only concerned today with

subject of probation but | would go a step furthuyr

-~
to
—

3
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and say that even in the matter of parole, consulta-
tion with the court which convieted and the parolling:
authority would not be out of place and would tchiese
much goud.

These are only emperical suggestions that 1 make belore
cody of experts like you. Tt is for you to deliberate upon sucks
wpies, determine how sou will be fiable 1o improve condition:
amd o what steps=<logislative or otherwise-=should be tahen wnd
shat s most important, provide the machinery Le. aset of well-
sained probation and parole ofticers who eim deal with delinguents

+ the spirit in which these laws we conecived and formulated

I suggesting these changes 1 may also utter a word of ¢autiun
As L osaid at the beghming, our correctional sek e is stll in i
faney and has not reached the high development and sophistiea
tion it has achieved in the West and that is because erimes in
sur countey dare also of a comparatively simple type,  Most o
wott have studdied western seience but o great deal of care must b
wsed before it is indiseriminately applied in India,

In the West for instance the following questions are consider-
ud very important je-

¢1) Do broken homes produce delingueney and crime 2.
But in India there are very few delinguents who vy
have a home,

(2) Is absence of economie sceurity a factor in the pro-
duction of criminal behaviour 2 In India there is ne
question of economic seeurity at all in most cises
beeause whole families for generations five at a lovel

. of starvation, Food and clothing is, to many, moere
than cconomic seeurity,

(2) Or the question, ™Is there a positive correlation het-
ween the business eyele and erimes against properi
without violenee 2" “The average delinquent knows
nothing of the ups and downs of business and does
not depend on it Therefore, sueh studies in the con.
ditions in India are of little value,

The prime causes of erime in oue countey are itliteraey.
poverty, starvation and want and o the extent that these are
cradicated, erime of the sort known to us at presenit will be fessen-
wd. - Therefore, when you frame vour objects, vour Inws and
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your correctional methods, do not forget the special peculiarities
of our problem, Mere blind following of western science and
methods of correction may prove more harmful than useful.

And in the end may I say that you will achicve great success
in what you seck if you always remember that you are first of
all social workers and next only law cnforcement or correctional
officers, May success crown your endeavours.

THE PROBLEM OF JUVENILE DELINQUENCY AND THE
PROBATION SYSTEM IN INDIA

Shri Justice S. K. Varma, Chief Justice, Uttar Pradesh

The infliction of harsh and savage punishments whether it
be on adults or non-adults, has systematically come to be regard-
ed as a relic of less progressive times. Modern Jurisprudence is
obsessed with. the propriety of abolishing death penalty to persons
guilty of reprehensible criminal activities, 1t is argued that repri-
sal does not settle anything, since life is stilled for ever. The
objective should be to reorganise or reshape a person who is
dominated by perverse, criminal instincts, "The United States
Supreme Court recently set aside thirty nine death sentences and
“agreed to consider whether capital punishment is crucl unusual
and therefore unconstitutional”, "The Tenncsse State Supreme

Court is also likely to review the issue strictly from a considera-’

tion whether the death penalty constitutes a violation ol the
Eight and Fourteen (Constitutional) Amendments. Speaking for
myself T would not endorse complete abolition of capital punish-
ment. In my opinion the only way of dealing with a congenital
or hardened criminal is to wipe him out; he cannot be reformed
and society cannot tolerate him. Even Barnard Shaw who niade
a loud protest against what he called the diabolical treatment of
criminals, conceded the “liquidation’ of all ‘incorrigible, living
nuisance.” T am inclined to agree with him, but this is a matter
rcally beside the subject of the present Seminur and 1 will not
dilate on it, :

The other form in which the persistent cry for mare humane
punishments has manifested itself is a more sympathetic treat-
ment of young delinquents. That is an aspect which is dircctly
the theme of this Seminar, The imposition of the sentence of
imprisonment on juvenile offenders has been censured by enligh-
tened and progressive thinkers as the worst barbarity of our
criminal codes. The ideological hedrock of ‘the Probation
movement is the undesivability of sending young dclinquents to
jail.  Charles Dickens echoed the feelings of civilised humanity

Inaugural Address nt the Seminar on Problem of Juvenile Delinquency

in India and, the Ipdian Probation System, at Shahajahanpur on 24th,

July 1971,
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when he thundered against the deleterious effeet of the jail sys-
tem in the immortal pages of *Nicholas Nickleby',  With profound
indigution he declaved “Away with him to the deepest dungeon
beneath the castle mowt”. [t atoused the conscience of anothvr
great idealist William Bluke who was provoked to remark, “Pri
sons are built with stones of Law, brothels with bricks of Reli-
gion”  Oscar Wilde, who had personal expetience of incurce-
ration, highlighted the baneful effect of orison life in the “The
Ballad of Reading Gaol™ ; —

“The vilest deeds Jike prison weeds

Bloom well in prison air '
It is only what is good in Man

That wastes and withers there,”

The result is still more corroding in the case of tender and
yourg délinguents, who ate naturally in the most formative and
impressionable period of their life, The world-thinking has con-
sistently veered round to the view that juveniles should not be
sent o jail,

1f they are sent to prison, they ace likely to fall into bad
company and be “converted into hardened criminals,  “It s
no more desirable to brenk a child’s spirit by punishment”, said
Shaw, “than to breuk its limbs,” Speaking again of British jails
he observed, “Thirteen years in Dartmoor is much tmore cruel
than breuking on the wheel.” “Our prisons”, he declared, ‘ave
artificial hells for which there is no excuse: all the physical bru-
talities of concentration camps and torture chambers are trivial
and temporary compared to the routine of imprisonment.”

. Ttis these diatribes against jail misery and their psvehological
impact on young and immatare minds which are at the back of
the demind for abolition of the penalty of imprisonment on young
offenders,  Juvenile delinquency posés a formidable problem in
India, ‘The statistics on the subject are alarming,  Annually a
total of 13.5 lakhs of people approximately pass through the
Indian prisons as undertrialy or convicts and of these about 20
per cent are children and young persons below twenty=one veurs
of age. Tn other words, ‘as many as 2,70 Takhs of ‘young por-
sons pass through jails. The terms Guvenile delinquency’, ‘mal-
adjustmient’ and ‘anti-social behaviour® are interchangeable con-
cepts. Juvenile delinquency involves two elements *—.

(a) the non-adult status of the person concerned, and

95

(b) an act on the part of such & person whi::h amounty
an offence under the laws of his country.

The important factors which lead to such maladjustment have
heen analysed as follows :

(a) Mental defectiveness or psychologicai Breakdown,

(b) Retarded intelligence,

(¢) Physical defects.

(d) Physiological defeets.

(¢) Poov health,

(1) Faulty parental control.

(g) Broken homes.

th) Poor homes.

(i) Lack of recreational facilities. 4

(j) Environmental influences, S :

Tn india juvenile delinquency has recently sho»Yu‘u lﬁ‘qu{l_
increase, The: joint family system and_the co&‘npdcl:tlsi il-].tlu I
cient pattern of the traditional Indian village o exles a kind o
automatic check on the growth of delinquency in the !p‘]lb‘.‘ But
as an aftermath of the First World War, as a result of “lL‘“}]l}”tT
s to urbanisation and industrialisation coupled }vxth 'n;.' dw:‘fl
efizets of World War I, social conditions have rz}clxc‘al]}‘ c mnmn':‘
and accentuated delinquent trends amongst the ]".lV’\:llllL pop a-
fion. The rowdy behaviour of the ‘sc_hopl-‘g,om% ,plom 4
tion, the students’ unresi and the gross indiscipline rampant in
educational institufions arc indicative of the stress und._ SEI.:H‘I}
on the minds of the juveniles of the country, The two principa
remedics of this' situation are . :

(i) improving the living and social conditions of the juve-
niles, and -

(i) guarantceing special consideration and treatment to
offenders below a specified age.

A proper rehabilitation of the children is the prime duty ‘gf
the State. It is reassuring that all over the world'lncreu'su}:.w‘
great attention is now being paid to it. The United Natmn‘s
Congress on the Prevention of Crime and Treatment of Offenders
at the Geneva Sessions (1955) made important recommenda-
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sions on the reformative aspect of the treatment of juvenile
offenders. In India there has been considerable legislation to
improve the lot of delinquents, to rchabilitate them und absorb
them in the society as useful members., 1 may refer to the
Apprentices Act of 1850, The Indian Reformatory Schools Act,
1875, The Children’s Pledging of Labour Act, the Abolition of
Whipping Act and the adoption of the Children Acts & Probation
of Offenders Acty, by varioug States,

Probation is a method of non-institutional treatment of ollen-
ders, It implies the conditional suspension of imposition or ex-
ccution of a sentence by a court, specially of young offenders
who arc not sent to prisons but arc released on probation, i.c.
on agrecing to abide by certain conditions and in some cases, to
be placed under supervision, In India the first legislative step
in this direction seems to have been the enactment of section 562
of the Code of Criminal Procedure, 1898. This Scction applied
1o offences of theft, theft in a building, dishonest misappro-
priation, cheating or any other offence under the Indian Penal
Code punishable with not more than two years' imprisonment.
In 1923 a new section was substituted for the old Section
and this embraced more serious offences. Then followed a seris
es of State legislations. Bombay enacted the Bombay Proba-
tion of Offenders Act, Tn the same year, U.P. First Oftenders’
Probation Act, 1938 was enacted,

There was, however, no comprehensive law on the subject
until the Indian Parliament passed ‘The Probation of Offenders
Act 1958 (Act No, XX of 1958). The Objects and the Reasons
set out in the Act underlined the core of the Probation move-
ment, It was stated @

“In several States there are no separate probation laws
at all. Even in States where there are probation laws,
they are not uniform nor are they adequate to meet the
present requirements.”

“In the mcantime, there has been an increasing emphasis
on the reformation and rehabilitation of the offender as
a useful and sclf-reliant member of society without sub-
jecting him to the deleterious effect of jail life. Tn view
of the widespread interest in the probation system in the
country, this question has been re-examined and it s
proposed to have a Central law on the subject which
should bLe uniformly applicable to all the States.”
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The 1958 Act made several landmarks in the progress and
practical application of the Probation system in [ndid i

(i) It empowered courts to release un offender  alter
admonition in respeet of certain specified offences.
(Section 3).

(i) 1t empowered courts to release on probation, in all
suitable cases, an offender found guilty of having
committed an offence not punishable with death or
imprisonment for life, (Section 4).

(i) In respect of offenders under twentyone yeirs of
age special provision has been made under section
6, imposing restrictions on their imprisonment.

(iv) During the period of probation. offenders have to
remain under the supervision of probation oflicers
in order that they may be reformed and become se-
ful members of society.

(v) Before muking an order of probation jt is obligatory
for the Court to take into consideration the reports
il any, of the probation oflicer concerned in relation
to the case (Section 4).

(vi) The Court relcasing an offender on probation on
his entering into a bond, with or without sureties,
may in addition pass a supervision order that he
shall remain under the supervision of a Probation

. Officer during such period (Section 4).

(vii) The Court muking a supervision order shall require
the offender before he is released to enter into
bond to observe the conditions specified in such
order and such additional conditions with respect
to residence, abstention from intoxicants or any
other matter as the Court may consider fit to impose,
Tt is the duty of the Court making a supervision
order to explain to the offender the terms and condi-
tions of the order. (Scction 4).

(viil) The Act casts very important duties on the proba-
tion officers which are defined in Section 14,  They
are inter alia :

(a) to inquire, in accordance with any directions of
a Court, into the circumstances or home sur-
roundings of any persont accused of an offence
with a view to assisting the Court in determin-



38

ing the most suitable method of dealing  with
him and submit reports to the Court.

th) to supervise probationers  and  other  persons
placed under his supervision and where neces
sary, endeavour to find them suitable employ-
ment,

Although the Probation of Offenders Act, 1958 provided an
cluborate machinery for dealing with probationers, it has not
vielded its maximum benefit owing to several reasons,  Firstly,
m my opinion the judiciary has not been sufficiently alive to the
utility of the probution system. It is my experience that in
@ large number of cases which came to the High Court no
reference to the Probation Act was made in the courts below and
the point was raised for the fiest time before the High Court.
I is desirable that the Bar and the judiciary should be *probation
minded’ and Magistrates, Sessions Judges and High Courts should
exercise more frequently the power of asking for a report from
the Probation Officers.  The ideal thing would be that a Proba-
tion Officer should preparve a pre-trial report on every accused
who has not been previously convicted and whose case can come
within the ambit of the Probation Act. 1t is pertinent to suggest
whether it should not also be the duty, of the Prosceution, which
is o limb of the State, to invite the attention of the Courts to the
provisions of the Probation of Offenders Act in suitable cases.
If an accused person is likely to be covered by the Act, and his
age uppears to be about 21, efforts should be made by the investi-
gating agency and the prosecuting counsel to collect material re-
garding the age. Tt is common knowledge that exact age is known
to very few persons living in rural areas,

The apathy of the public has also in a way impeded the
flowering of the probation system, The community has a vital
role 1o play in the prevention of crime and the reformation of
its delinquent members, specially non-adults.  The intelligentsia
can give a lead by forming voluntaty associations for the purpose
of helping oftenders in offering bail, by offering surety for bonds
to the courts, by working as voluntary probation officers to help
them in secking suitable jobs and readjustment to the normal
life in the community. Tt is learnt that in countries like Japan
there are thousands of voluntary probation officers, who help
the rehabilitation of the offenders in varions ways without any

e
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monetary gain for themselves. We might marvel at the near
absence of such phenomena as juvenile deliquency and  student
unrest in the USSR, T wish our people followed their example,

Seminars like the one that you are holding today ave the
most eflicacious means of making the public as well as the judi-
viary probation orviented, It will, 1 have no doubt, result  in
creating in our country a greater awareness of the fact that the
Probation movement 18 not only humanitarian but also serves
the society itself by preventing reeurizhee of crime,  Children
are the nation in embryo; if we reform them, we would have
reformed the nadon: asd if we thus liquidate erime, we would
have perfeeted the political liberty which we wrested {rom our
foreign ruters and ushered in that real freedom which wis cherish-
ed by Mahatma Gandhi and sung by Rabindra Nath Tagore in
his immortal poem $-—

“Where the mind is without fear and the head is held
high ;

Where tireless striving stretches its arms towards perlees
tion :

Into that heaven of freedom, my father,

Let my country awake.”
(‘Geetanijali’)



JUDICIAL OFFICER AND PROBATION OFFICER IN THE
SCHEME OF PROBATION

Shei Justice  Gopalrao Ekbote,  Chief Justice  Andhra Pradesh
Figh Conrt

I am happy to be associated with this taining programme
organised jointly by Government of Iadia, the Department of
Prisons and College of Sociul Work, 1 am grateful to the orgas
nisers of this teaining programme for giving me this opportt.
ity to share some of my views an Probation,

The Probution did not in fact staet with any legislation. 1t
started, as was said, with o humanitarian approuach on individyal-
istic basis,  But slowly and perhaps surely pathered momentum
and climate was ereated whetein it becanie a compelling neces-
sity to enaet that kind of lepislation to regularise this movement
of rehabilitating the olfenders and assimilating vkem in the society,
About a year before, I had the oceasion to read an educational
report from the United States, They carried on a kind of sample
sirvey in about two hundred or more schools to find out as to
what is the most powerful influence upon the minds of the
students. At the first item on the list of the powerful influenc-
ing factors was the Sunday  School, They wanted to find out
whether the Sunday religious schools which are condueted in the
States of Ameriea “practically in every lane and bylane had any
mpact upon the minds of the studeits,  And they also wanted
to find out ultimately as to what is the source which influences
the formative mind of a young child, so that they can trace the
facile and attend 10 it.  And you will be surprised that the result
of the sample survey was that the Sunday Schools whose teachers
happened to be mostly priests were found to have absolutely no
influence upon the minds of the students.  Naturally vour curio-
sity gets increased that if the religious preachers by their conduet,
by their character, by their preaching and precepls-—if they ure
ot in 4 position to influence these young and forntative minds.
what are the other forces which infiuence the formative minds.
And 1 am not at all surprised to find the mother us the first
factor who influences this young mind, But surprisingly cnough
the second item was not the school-mates or the school teachers

even.  But the loeality mates of that particular youngman, And
Inaugural Address ot the Orientation ‘r*rainingn(‘(ﬁ;t:é.é Bf‘ Probation
officers on the 27th March, 1972 at Hyderabad,
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it was said that about more than 50-60¢¢ of the impact on the
young mind comes not from his class-mates or school-mates but
the friends with whom he womes into contact and ﬁ)lays in his
own locality. And therefore that report suggested that the boy
wherever e moves in such a society should be so brought up
that the entive atmosphiere in that locality is changed, And it
is then that they came to the conclusion that the ecdueation
should be child centred and not curriculum or syllabl centred,
And the whole approach or the whole concept of education there-
after changed, Now applying the same test to the fickl of Probu-
tion one can casily say that instend of trying to concentrate upon
the offences or the erimes committed by the youngsters or the
adults, if we concentrate more upon the individual who com-
mits the offences and try to find out his motivation, his atmos-
phere, the whole climate in which he moves and then try to find
out the various rentedies and apply them, you will not only be
correcting that particular individual but at thie same time correet-
ing the whole atmosphere which compelled him to be what he
wits found to be. If thut is so, then the whole system of punish-
ment instead of centering round the crime or the offences as the
penal code really does, the whole philosophy of punishnent should
centre  round the person who has committed the guilt or
committed the offence. Once you accept basically this principle
then all the correctional methods do not only spring from the
person who commits this offence but they really spring from the
atmosphere which compelled this man to commit the offence.
Thercfore, the source or the facile from which their criminality
grows has to be detected,  And that could be found in the houses
where from the delinquents come, the locality where the delin-
quents are bred and that part of community which has its own
impact upon the growth of delinquent tendencies of this particu«
lar boy or the girl. If that is so the latest teend in the corree-
tional methods is to pin-point the facile /e, the source from
where this criminality grows or had the tendeney of growing, and
stact, the preventive measures at that. And now  the child
centred correctional miethods have slowly shifted to the source
from where this criminal tendencies grow and prevent the deline
quent tendencies. T do not want to indulge in giving the defi-
nitions of delinquency or in giving the definition of Probation
and all that beeause all of vou if alreadv do not know you will
come to know during the course of training about the various
asneets of the definition of probation, But one thing is sure that
the latest trend is not to centre one's attention only on the ¢hild
who is found to be delinquent but also to address onesell more
to the atmosphere which is more responsible for creating these

41033 Deptts of SWT2
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delinquents, And then correctional measures are applied. This
can be kept as an ideal in so far as our Indian Socicty is concern~-
cd because although this has been very old thing we have not
reached a stage where we can take a leap in that direction imme-
diately, But this can be constantly kept in view at least by those
who are connccted with the Probation Services, 'Then, instead
of trying only to find the sources from which this particular man
has committed a pacticular crime but try to find out from a
survey of a larger ficld as to what arc the factors which must
have had their own impact upon the mind of the particular
offender, Therefore as Mr, Patil broadly defined, probation is
not only a suspension of the punishment or sentence but is trying
to put that man under the supervision of a Probation Officer
whether jt is a voluntary Probation Officer or & Government
employed Pobation Officer, whether it is an institution or an
individual, The Judge makes up his mind to hold him guilty
of the commission of the offence on the basis of evidence avail-
able,  But when the time to sentence him comes, it is there
that the Magistrate has to make up his mind whether the parti-
cular person should be sentenced to a particular period and sent
to ordinary prison where adults are also kept or he should be
let off on admonition or released on Probation, Now this re-
leasing the offender on admonition is one of very important
functions of the Judicial system, And it is there that even
judicial officers at that level require really some  human
approach, some kind of sociological or even psychological
approach to the case of that particular offender, And if he is
really teained in that particular atmosphere he can take an intelli-
gent decision whether he should be admonished and sent back
to the socicty or in alternative should be released on probation.
It is u very diflicult decision to make not a very ordinary decision
and I do not think cvery Magistrate can very casily take the
decision, because it involves various questions. And that is
why he requires a guidwnce, he requires an assistance and that
is why our Probation of Offenders Act says that he shall consi-
der the report submitted by the Probation Officer. And that
report is really a very important document which goes into con-
sideration of the Magistrate, And the future of the offender
really depends upon how the Probation Officer surveys the whole
field intelligently and understandingly and submits the report
and it is the Magistrate when he reads the report, assimilates it,
understands it carefully and then takes a decision whether the
offender should be released on probation or not. Secondly
whether he should be released on security or without securitics.
Thirdly whether there should be restrictions or conditions put
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upon his release on probation or there should be absolutely no
restrictions,  Nextly he should be placed under the supervision
of a Probation Officer or not. And what is the period for which
this offender should be placed under the supervision of the Pro-
bation Ofticer, At that stage he has to take several and series
of decisions and every decision in that series is a very important
decision which is likely to have tremendous effect upon the future
of this particular offender. One must remember that is a forma-
tive mind the way in which you mould that miu‘d, would work if
you want to make useful citizen out of a delinquent. And
remember in one case at least it was brought to our notice that
to bocome a delinquent requires perseverance, requites jntelli-
genee, requires a kind of traning and requires a kind of bold and
Courageous attitude on the part of the delinquent. Every body
cannot be a successful delinquent. If a novice teies to cut the
pocket of somebody he gets caught, But if he is a person triin-
ed in that field and if he had perseverance in that skill then it is
very difficult to catch that man,  So it is not that every body who
commits the offence becomes automatically a delinquent.

Coming back to Probation, I_should say that attempts have
been made right from the Pre-Independence days to have an
uniform Act throughout the country on probation, In the year
1931, Government of India seems to have circulated a Draft
Bill for the States. Although a Central Act did not materialise
at that time, many of the States enacted legislations on Probation.
It was only ir the year 1958, the Parliament passed the progres-
sive Act of 1958 'which I am told was brought into force in
mrny of the States including Andhra Pradesh.  Just pussing a
Bill is not_enough and its successful implementation = depends
upon the Judicial Officers who have to understand its phile-
soply and Probation Officers who have to assist and guide the
Judicial Officers.

I am giad that the Central Bureau of Correctional Services
have taken the lead to oréanise Orientation Training Programmes
for Probation Officers. Such training is very essential to equip
the officers with current developments and better skills, I am
sure that the officers attending this course would go back to the
field well equipped and with better capacities to deal with multi-
faced problem of correcting and rehabilitating offenders.



PROBATION-—A SAVIOUR OF YOUTHFUL OFFENDERS
Shri Justice G, K, Misra, Chief Justice
Orissa High Court

I am very glad that I have been asked to inaugurate the
Qrientation Training Programme of all the Probation and other
Correctional Officers of the State which is being held at the

instance of the Central Burcau of Correctional Services, New:

Delhi. It is in the fitness of things that this Orientation Traib«
ing programme is taking place at Bhubaneswar after the year
1971 was observed as “Probation Year” throughout India so as
to give an opportunity to the Probation and Cotrectional Officers
of the State to make themselves acquainted as to what Probation
means, its implications, the trcatment of juvenile delinquency
by modern methods and also to enlarge their séahcrc of know-
ledge and understanding to successfully tackle the problem for
the real benefit of the first offender and the juvenile delinquents,
At the same time, I believe, they will have a thorough idea of
the intricacies of law releting to probation matters.

In criminal law, the word “Probation” meang the condi-
tional suspension of imposition or execution of sentence by the
court in selected cases, especially of young offenders who are
not sent to prison, but are released on Probation ecither sfter
simple admonition or on a bond with or without sureties. 'The
idea originated in 1841, John Augustus, a cobbler in Massa-
chusetts in America developed an interest in youthful offenders
and offered bail to the courts to get them released to his care
and supervision. Gradually, the number of such boys increased
to more than 2000, nwst of whom never went the way of crime.
[t was then realised that most offenders needed no more than
humaa sympathy, understanding and guidance by a friendly per-
son for correction. Gradually, the spirit of Probation services
found its way to the western countries and probation became a
part of law,

In India section 562 Cr. P, C, was enacted in 1898, This
section applied to offences of theft, theft in a building, dishonest
misappropriation, cheating or any offence under the Indian Panel
Code punishable with not more than two years imprisomment,
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Tnaugural Speech delivered by Hom'ble Chief Justice in  Rabindea
Mandap ax Bhubaneswar on 6th March 1971 at 6 P.M.
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Tn 1923 a new section was substituted for the old one and it
embraced more serious offences, Later in some States Probation
of Offenders Act was enacted, But in the year 1958 a revolu-
tionary change was made as the Probation of Offenders Act,
1958 (No. 20 of 1958) was passed by the Parlinment and
thereby gave statutory recognition in India to an idea that germi
nated in 1841 for reformation of Juvenile criminals, Thoe Central
Act wius adopted in most of the States, In Orissa it came
into force in the year 1962 in the districts of Cuttack, Pur,
Ganjam, Koraput, Sambalpur, Balasore and Mayurbhanj and
during the same year State Government framed Rules, In the
eir 1966 the Act came into force in the districts of Bolangir,

henkanal, Keonjhar, Kalnhandi, Sundargarh and Phulbani, ‘Thus
the provisions of the Probation of Offenders Act 1958 are avail
able for being exercised in courts in suitable cases in the enticc
State of Orissa,

The objective of Probation services is  two-fold-rehabilita-
tion of Probationers and prevention of recurrence of  crimes.
The basic idea is that the offender redecms himself and is purged
of the offence. ‘The law helps him to help himself to erase the
stigma of conviction and gives him the guidance of the Proba-
tion Officer. The agencies concerned with the achievement of
the nbove objectives are the police, the judiciary, the prisons and
the community at large. It is the police who arrest the young
offenders, Proper understanding of the young offenders by the
police is very necessary. Instend of subjecting them to improper
treatment to elicit information about the alle;f,cd crime, the police
should try to ascertain what led the youthful offender to commit
the alleged crime and teace his entire history and background so
as to know whether the youthful offender ¢an be suitably rehabi-
litated after going through the period of probation. 1t is also
the duty of the police to see that the youthful offenders are not
mixed up with hardened criminals during the first stages for fear
of contamination of criminal ideas from them. During investi-
gation, the police should try to know the actual age of the offen-
ders, so as to place the same on record for use in judicial courts,
This is more so because a young man below the age of 21, may
appear as a young man of 25 due to developed physique, in
which case, the protection guaranteed by the Probation of Offen-
ders Act may not be available to him. It is unfortunate that
a large number of children and young persons are still finding
their way to prison. It is a matter for consideration whether
somie speeial legislation like the Children Acts of other States
and the Children Act of 1960 applicable to the Union Territories
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should not be enacted in this State so that no child is ever tried
by an adult court or sent to an adult prison,

The Judiciary has got a great role to periorm to make the
provisions of the Probation of Offenders Act available to Juvenile
delinquents as well as, to the first offenders. The Magistrates
should not fail t» apply the provisions of the said Act in suitable
cases and showd treat the youthful offenders with kindness and
sympathy they deserve, The judges and Magistrates should
educate themselves in the latest aad progressive aspects of crimi-
nology and methods of treatment of offenders and in particular
with the idea and system of Probation, It is only when a Judge
or Magistrate knows and understands what Probation means in
theory and practice that he will be able to do justice to a case
with the necessary sympathy and understanding. This will have
a great beneficial effect on the minds of the youthful offenders
so as to correct themselves in future. But & harsh sentence to
a youthtul offender shall have a total undesirable effect of turning
him into a hardened criminal. So, while the Magistrates deal
with the cases of the youthful offenders, their responsibility is
unlimited and it extends not only to the youthful offenders them-
selves but also to the society at large,

Here T may also point out the role, the Bar has to play
While prosecuting or defending the case of youthful offenders,
it is necessary for the lawyers to trace the history and background
of the offenders in order to place on record as to how they took
to crime at an early age. Through examination they shoud not
only elicit information as above, but also the age of the offenders
and the inclinations of their minds for the purpose of rehabilita~
tlloln. Once the malady is known, the remedy can be easily avaijl-
able,

The role of the prison is no less vital, In the ‘Harijan’ of
Sth May, 1946 Gandhiji wrote “what should our jails be like
in free India? AL criminals should be treated as patients and
the jails should be hols\})itals admitting this class of patients for
treatment and cure. No one commils crime for the fun of it.
It is a sign of diseased mind, The causes of particular discase
should be investigated and removed. They need not have pala-
tial buildings when their jails become hospitals. No country can
afford that, much less can a poor country like India. But the oui-
look of the jail staff should be that of physicians and nurses in
a hospital, The prisoners should feel that the officials are their
friends. They are to help them rsgain their mental liealth and
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not to harass them in any way. The popular Governments have
to issue pecessary order, but meanwhile the jail staff can do not
a little to humanize their administration”.

Nothiag is more apt than what the Father of the Nation said,
In prisons the youthful offenders should be kept aloof from the
hardened criminals, They should be given proper teaching to
make their lives useful to the society at large. Vocational train-
ing should also be imparted to them, so that afterwards they
will not find it difficult to earn their livelihood, 1f they are
reformed, they will have no inclination to commit further crime.
Indian prisons as we see them today came into existence during
the British period. We are still acting upon the 19th century
legislation governing prisons. Even after independence no rapid
strides have been taken in developing this sector., After inde-
pendence, prison becomes the State subject. Every State may
thercfore take up legislation for modernizations of prisons, The
objective of punishment is not simply punishment but treatment
and correction of offenders., The process of correction is of
individualised treatment which includes changing the attitudes
and behaviour of an offender and equip him with knowledge,
skills and habits which can help him in his economic and social
rehabilitation in the society. This new outlook requires an over
all change in our prison laws, manuals and methods of handling
the prisoners.

The community has also a-vital role to play for preven-
tion of crimes by juvenile offenders. A child is not born a
criminal, He takes to crime by force of circumstances., After
birth and during childhood, his mind is shaped according to the
environment he lives in, If his parents have unbounded love and
affection for the child and bring him up in the correct manner,
there may be hardly an instance of the child going astray. So,
role of the parents for prevention of Juvenile delinquency is no
less great. Unfortunately in India, parents being themselves
jgnorant, poor, subjected to innumerable hardships and exploita-
tion do not properly rear the children. The schools are of no
help because multitud2s of children in India do not even get
primary education. Therefore, it is high time to consider ways
and means to educate the parents adequately by methods to be
devised for the purpose. The role of the primary and secondary
teachers is also no less important. It is they who build the
character of the young and so the objectives of the probation
and correctional services should be brought home to them. It
is also the duty of the people of the community to take note of
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unsocial clements in socicty who are engaged in trafficking in
children and minor girls for criminal and immoral purposes.
They should not hesitate to offer bail for the youthful offenders
and work as volunteer Probation officers, so as to rchabilitate
the youthful criminals in the society, They should not also
hesitate to employ the youthful offenders in various trades and
jobs, so as to divert their minds from crime and make uselul
citizens of them.

Last of all it is the Probation and correctional officers, who
work as links Dbetween the Juvenile deliquents and the
various agencics referred to above. They should remain in
constant touch with the probationers and law courts, It is up
to them to prepare the social investigation reports on the back-
ground of the offenders and make suitable recommendation
about their release on probation, They are also responsible for
the supervision of the probationers for the preseribed period and
for their rehabilitation, socially and cconomically.. With pro-
fessional background and training in social work, they should
function as friends, philosophers and guides for the "youthful
offenders, It is their sincerity and hard work that will make a
great success of the object, An important aspect of their work
is the preparation of a factual, comprehensive unbiased and
objective report. The report is expected to heip the Judge to
decide whether the offender should be placed on probation or
not. -

As the head of the Judicial Administration of the State, I
place on record that we have taken keen interest in the matter
and suitable instructions have been imparted to the subordinate
judiciary of Orissa to follow the provisions of the Probation of
Offenders Act, 1958 and the rules framed thereunder and also to
make full use of the probation hostel set up at Angul. Recently
the Sessions Judge of Ganjam has been instructed to impress
upon the judicial magisteate of Berhampur to take advantage of
the Remand Home established at that station by remanding
Juvenile undertrials in the age-group of 10 to 18, It is neces-
sary that such Remand Homes should be established in many
more stations and probation hostels should also be established
clsewhere.  The Sessions Judges and the ADMs(J) of the
State have been instructed that during their periodical inspections
they should discuss with the Magistrates posted at the particular
station the uscfulness of the provisions of the Probation of Offen-
ders Act and the rules framed thereunder and impress upon them
to make full usc of the said provisions for the benefit of the first
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offenders and juvenile delinquents. It has further been arranged
that the Sessions Judges will preside over the Probation meetings
at stations like Cuttack, Puri, Berhampur, Koraput, Balasore,

Bolangir, Sambalpur and Baripada and the ADMs (J) will’

preside over such meetings at Dhenkanal, Kalahandi, Sundar-
garh, Phulbani and Keonjhar.

I assure you of my full co-operation to make the scheme a
grand success, With this I inaugurate the Training progtamme
and believe that during the short coyrse of training the probation
and other correctional officers of the State will imbibe a new
spitit of dedication to forge ahead the object of prevention of
Juvenile delinquency and rehabilitation of Juvenile delinquents
for the benefit of the society at large.



PLACE OF PROBATION IN CRIMINAL JUSTICE SYSTEM

Shri Justice O. Chinappa Reddi
Judge, Andhra Pradesh High Court

The idea of ‘Probation’ appears to stem from a realisation by
the conscience of the community that Criminal Justice is not a
mere legal machine but that it deals with human problems and
human beings, human beings who are like the rest of us, who
play and work, who laugh and mourn, who love and hate, who
think, learn and forget, who yearn for affection and approval as
all of us do. Every human being is the creature of circum-
stance, Heredity, upbringing, environment, home, school, the
ncighbourhood, the character and behaviour of friends, associates,
acquaintances and neighbours, the newspapers and books that
one reads or has the opportunity of reading, the programmes on
radio and television, the games that one plays, even the streets
along which one v-alks, the economics of the household, the
political and economic situation outside one’s home, the oppor-
tunities provided by circumstances, the calamities resulting frotn
circumstances, the success and failure of one’s undertakings,
including affairs of the heart, these several ordinary incidents of
life and such matters influence a person’s conduct, Driven by
the force of such diverse circumstances a human being faces a
variety of complex situations, Everyone reacts in his own man-
ner. Even when faced by identical situations different indivi-
Guals react differently, There is no common pattern of human
behaviour.  When a murder is committed in one'’s presence, one
person flees from the scene, while another rushes to protect the
victim; one person shouts at the murderer while another wails
and weeps; one person stands paralysed and rooted to the spot
while another goes to the victim to see if his life can yet be
saved; one person pursues the murderer while another runs to
the nearest police station. Again take the case of a clerk who
handles cash in a society and who lifts a few tens of rupees from
the till in the hope of replacing the money before the loss is dis-
covered.He may take the money because his children are ill and
he wants money to buy medicine. He may want the money to
buy a sari to please a nagging wife. He may take the money

Valedictory Address on Seminar on Courts & Probation on the 28th
Mareh 1971 at Hyderabad,
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because somebody has given him a hot tip of the day’s races a‘nd
he feels certain that he is going to make a lot of money. The
criminal act is the same in all the cases, namely the lifting of the
money from the till. The offence committed by each of these
persons is clearly criminal misappropriation, But can any one
say that the degree of guilt is the same ? Can any one say that
the punishment should be the same ? Can any one say that all
of them should be sent to prison? Is there not one at least
among them who deserves sympathetic treatment and who may
yet be a worthy citizen, if given a chance. That is where the
idea of probation comes in. A sentence of imprisonment may
be the only appropriate method of dealing with an offender in
certain cases. But there are several cases where the crime or
the lapse from the code of social behaviour is not so serolus or
is so conditioned by circumstances that the stray offender does
not merit punishment but really requires sympathetic treatment
to enable him to stand up again as an upright citizen and take
his due place in socicty. To impose a sentence of imprison-
ment on such a person would have a deleterious effect, Instead
of becoming an useful citizen he may become a tough and frus-
trated individual, with a propensity for further crime. The judge
or magistrate imposing a sentence of imprisonment on such a
person and who thus pushes him into the path of crime would be
committing an unpardonable sin. After all, it must be remem-
bered that criminology has progressed and the primitive reteibu-
tive theory of punishment has long since given way to the refor-
mative theory., Reformation and rehabilitation of offenders are
now among the most important objectives of the administration
of Criminal Justice,

The object of probation, as of all methods of treatment, is
the ultimate re-establishment of the offender in the community.
The basic idea is that the offender redeems hm_1self and is purged
of the offence. The law helps him to help himself to erase the
stigma of conviction and gives him the guidance of the probation
officer. He is not temoved from his family and community and
therefore he is compelled to discharge his social and economic
obligations to them. The feeling of irresponsibility arising {rom
the suspension of one’s social and economic obligations is thus
avoided. At the same time Probation involves the discipline of
submission by the offender to supervision by a probation officer.
So it secks both to protect society and to make the offender a
more responsible person and avoids the damaging effects of the
traumatic experience of being placed in jail. Probation is thus
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the process of the discovery of the man by himself with the help
afforded by the law.

It must be apparent that cvery offender is not likely to be
benefitted by an order of probation. Some offenders are more
amenable to this form of treatment and morc likely to profit by
it than others. It becomes necessary for the Court to make a
selection of the offenders for the application of probation. That
is why probation is often defined as a method of dealing with
specially selected offenders by conditionally suspending punish-
ment while the offender is placed under personal supervision and
is given individual guidance or treatment, The Court is asked
to make the sclection having regard to the circumstances of the
casc including the nature of the offence and the character of the
offender, These terms are vague and their very vagueness con-
fers on the Court a very wide discretion, There are no precise
guidelines to help the Court to make a selection, 'There is not
and there has never been any mathematical formula for the deter-
mination of just and wise sentences. ‘That is why the question
of tentence is known as the ‘Tudge’s Dilemma’, Before imposing
a sentence a judge must try to answer several questions, Was
the offence directed against property only or did it involve danger
to human life? Was it committed without premeditation or
after due deliberation ? Is the offender so perpetually and con-
stitutionally at war with society that there is no hope of ever
reclaiming him from being a menace to socicty ? Or Is he a
person who is patently amenable to reformation? TIs he a per-
son on whom a sentence of imprisonment will have a whole-
some cffect or is he a person on whom a sentence of imprisonment
will have a deleterious effect? Will an order of probation have
the effect of redeeming the offender and discipline him from
the path of crime thereafter or will jt have the effect of making
him take to a career of crime with impunity? What effect will
a sentence of imprisonment or an order of probation have on
other potential offenders ? The judge must to find answers
to these questions. The questions are difficult to answer and
as pointed out by Judge Ulman every judge must know in his
heart that there is no absolute answer to them, More than that
he must know that our institutions are not yet developed so as
to make it possible always to deal wisely with offenders, Well,
may one exclaim with Professor Vrij “What audacity is involved
in these threc tasks : to interpret a life, explain an act, predict
the sliphtest inclination of a human mind”; but, a judge must
try to perform these audacious tasks as best as he can.
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There are two major drawbacks which come in the way of a
Court making a wise selection, One is lack of sufficient know-
ledge of the offender, his characteristic and his surroundings.
Another is lack of knowledge of the progressive aspects of crimi-
nology and the practical working of probation. Judge Parker
who was Chairman of the Judges Committee which reported
on the correctional system for adult and youth offenders con-
victed in Courts of the United States said—

“No judge, however learned, however wise, can acquire
in the short period he devotes to sentencing sufficient
knowledge of the defendant and his surroundings to be
sure that he imposes the sort of sentence that is best in
the premises. Then, we have this fact that we might as
well face; some of the judges in the Federal Courts are
not men who have given their lives to the practice of
criminal law, and are not at all experts in the matters of
criminology. They are successful civil lawyers and they
come to this problem of crime late in life with little
knowledge of ‘its background. That, I think has been
recognised by every Attorney General of the United States
for the last twenty years”.

_ The first difficulty may be overcome by requiring the proba-
tion officer to make a complete report about the offender, This
of course will naturally depend on the availability and cfficiency
of probation officers. In the Probation of Offenders Act there
is provision for the appointment of lay probation ofticers by the
court, but in a country like ours where the citizens look to the
Government for everything it is difficult to imagine an eflective
lny probation officer, Courts must necessarily depend upon sti-
pendiary probation officers appointed by the Government. Hav-
ing regard to the large number of criminal courts and criminal
cases there is a pressing necessity for a_number of probation offi-
cers. Even in an advanced country like England it has been
found that the number of probatior: officers is wholly insuflicient
to cope up with the work to be done. I have no doubt that
the position in our country is much worse. The problem of
insufficient probation officers is a problem which has to be tackl-
ed. T have no ideas and no suggestions to make as to how this
problem may be tackled. Perhaps Mr. Rami Reddy and Mr.
Patil may be able to suggest some solution. Any request for
more probation officers will, I am sure, be met by the Govern-
ment with the usual plea of lack of finance. That would be a
short-sighted policy and I will only repeat what judge Ulman
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id ¢ strange thing js that the public is willing to losc
fnlell:t\lcéougtlill%le sun%s of fmncy through acts of criminality, and
to spend huge sums for the detection of crime and for the mc‘xgx"-
ceration of offenders, but that the economy plez} always in]m“:s:
itsclf heard when anybody suggests plans for so .dex\lmg W 1‘1 ¢
offender as to hold out a hope for hns"regcneratxon and restora
tion to socicty as a law-abiding citizen,

ccond difficulty is one which has to be overcome by
judg'gwn:d magistrates ythcmselw;s. They must gdpcalte thcm{
sclves in the latest and progressive aspects of crnmﬁ) ogy :&n‘:‘
methods of trentment of offenders and in particular with the ic Ltc
and system of probation. It is only when a judge or magistra l
knows and understands what probation means in theogyh ‘Hl&
practice that he will be able to do justice to a case 1\\;1} ) ]m‘
necessary sympathy and understanding, 1t is onl 4 such a 'ltmt l%t
or magistrate that can make just and proper orders to S"‘"l‘tn e
requirements of individual offenders, No ]udge‘ Ol‘.l{n{lé;_,l‘bl:‘l ut
who merely reads the Probation of Offenders Act \lw ever §L~
a true idea or acquire a suflicient knowledge of the theory or ! };&:
working of the system of probation so as to enable Ium] to 1}1“‘ e
proper and effective orders, Probation Officers can help nlj;;‘&ll:»
trates to improve their knowledge and undcrstamhng b){ pu lbb
ing handouts on the working of the system of rob:uxlnpl,d_ 1§
having frequent discussions with Magistrates anc by 10 1511 5
occasional seminars such as the present in eyery dnsp:u.g,f “1&
key note address delivered by Mr, Patil yesterday contains i 13:..d
and careful account of what Probation means, its hnsmryp.\:x
what it hopes to achieve, So also the paper read byers. Prem
Malhotea this morning. A beginning may be ma eI.x}?wt by
distributing copies of the key note address and Mrs. I‘\r:\ 10 (3‘-& ‘;
paper to all C‘%urts. I would suggest that every Prob.n;on _ i
cer should publish quarterly or half yearly reports of t h]'c wor
done by him jn relation to the offenders entrusted to lxs care,
of his successes and failures and of the methods and tec \mqugs
employed by hint, A perusal of such rg;i:orts will, T am sure, be
an cducation to the magistrate and it will also enable the magis-
trate to keep a parental eye on the probationers,

I would like to mention here that it is not merely the Ju'dgo:
:deth\é magistrate that should be educated regarding Probnh?‘n,
the Public also requires to be educated. The man in the s;r;;t:
the man whose property has been stolen, the man who was the
victim of the assault—these persons must be made to  under-
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stand that grobation is not ‘sentimentality run wild' nor ‘merey
gone to sced’. It must be remembered that inspite of the advance
of Criminology a large body of public opinion knows no other
law than a punishment based on vengeance. It is necessary that
they should be made to understand the iden of Probation,” Un-
less the public understands what probation means the idea of
probation cannot really succeed, l?robntion Officers must there-
forc ‘sell’ the idea of probation by publishing handouts, by dis-
cussion with members of the public, by holding conferences,
seminars ete,

The task of the Frobntiou officer is a very difficult task, Essen-
tially he is a social ense worker and, apart from educating
the public and advising the Courts, which are diflicult tasks in
themsclves, he must win the confidence of the probationer and his
family and develop a rclationshiy which will ‘be a positive influ-
ence ‘regulating the probationer’s behaviour and counteracting
and modifying the ill effects of past experiences and of irremov-
able factors in the present, e has to supervise the probationer,
pethaps guide may be a better word than supervise since super-
vision smacks of superiority  and patronage. Supet-
jor and patronising attitudes on the part of a pro-
bation officer are destructive of the very idea of probation, A
probation officer must be a friend, philosopher and guide and
not someone whom the probationer should hold in fear, It is
true that the probation officer’s duty to report to Court the cone
duct of the probationer may make the probationer look upon the
probation officer as a spy and may prevent the cstablishmest of
that confidence and trust which are essential to enable the oliicer
to nssist the probationer, This difficulty must,be overcome by
skill and tact on the part of the probation officer, Thus, three
things are essential for the success of the idea of probation, (1)
A knowledgeable and undcrstanding magisteate, (2) A sympas
thetie, tactful and dedicated probation officer, (3) A degree of
co-ordination between the magistrate and the probation oflicer.
It these things are there the idea of probation is bound to be a
success and we may achieve in the administration of Criminal
Justice what we are secking to achieve in other fields—a revoly-
tion,

Before I conclude, T will venture to make some suggestoins
for your consideration : ( 1) The Probation of Offendors Act
contains no provision for the applicability of the Act to persons
who are initially sentenced to mprisonment but who may Jater
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be discovered to be better amenable to the Probationary method
of treatment, There is no reason why, on the discovery of
fresh material or on the reports of persons who have watched his
behaviour subscquent to his conviction, a sentence of imprison~
ment passed on an offender should not be converted into  an
order of probation. There is no reason why a sentence of im-
prisonment once passed should be considered as the last word
on the subject, I belicve, in some of the States of the U.S.A.
there arc what are known as Treatment Tribunals who periodi-
cally review such cases and report to the Court recommending
such trcatment, T have not been able to get any literature on
the subject though I came across references to such Tribunals in
some books. I wonder whether the Probation of Offenders Act
cannot be suitably amended to make some such provision. (2).
The use of the expression ‘if any’ in Section 4(2) appears to
indicate that 4 magistrate may or may not seek a report from the
Probation Oflicer before taking action under Scction 4(1). I
think it will be in tune with the object of the Act to oblige the
Magistrate to consider the report of the Probation Officer before
he makes up his mind whether to sentence an offender to impri-
sonment or to make an order of probation, There was consi-
derable discussion this morning as to the appropriate stage at
which a pre-Sentence investigation report may be called  for.
Having regard to the thousands of cases in every Criminal
Court I do not think it will be practicable to call for such reports
in all cases, A vast majority of the cases are cases in which
a sentence of fine will meet the ends of justice. There may be
a few cases in which action under S, 3 is enough. In all such
cases it is unnecessary to call for pre-sentence reports. It is
only in other cases that such reports are necessary, ‘The only
stage at which a magistrate can appropriately call for a xeport
is when he decides upon the guilt of the accused and is of the
view that a sentenze of fine or action under S. 3 will not meet
the ends of justice. T would therefore suggest that Section 4(2)
may be amended in the following manner. “In every case
where the Court does not propose to sentence the offender to
pay a fine only or take action under Section 3 of the Act, the
Court shall consider the report of the Probation Officer con-
cerned in relation to the case before sentencing the offender to
any term of imprisonment or making an order under Section
4(1)." (3), Scction 9 of the Act provides that a probationer
{ailing to observe the conditions of the bond executed by him
may be sentenced by the Court for the original offence. If
the failure is for the first time the Court may levy a penalty not
exceeding Rs, 50/-, Does this mean that for a second failure
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the Cowrt is bound to sentence him for the original offence ?
‘That may be rather harsh. The failure may relate to an impor-
tant or inconscquential condition, To sentence a probationel
for the original offence when the sccond failure relates to a
trifling condition may be a harsh way of treating him, I would
suggest that the question mwust always Le left to the discretion
of the Court whether to sentence un offender for the original
offence or to impose some other mild penalty, Cnce an order
of probation is made there should be no statutory compulsion
to sentence the offender for the original offence merely on the
basis of the number of defaults committed by the probationer.
After all reformation is not achieved by the mere moking of an
order of probation nor arc saints made overnight. A chikl
learning to walk is bound to falter., A probationer too may
fulter but he must have his chance unless the circumstances
reveal that he is beyond redemption. (4) As the law now stands
a magistrate washes his hands once he makes an order of proba-
tion unless the probation officer reports of some breach cormunitt-
ed by the probationer, That should not be-the magisteate must
maintain aninterest and watch the progress of the probationer
and the suceess or failure of the treatment, 'This he can do only
it he receives periodic reports from the Probation Officer about
individual offenders. It is a matter {or consideration whether
some provision should not be made in the Act or the Rules tor
the submission of such periodic reports to Courts,

51035 Deprt, of SW/72



LAW, COURTS AND PROBATION

By
Stri Jussice K. Swdasivan, Judge, Kerala High Court,

“Crime may be regarded as u disease of the body politic and
social disense, like individual disease, may be studied from many
points of view. We may pay regard to its nauture, its causes,
its conditions, ite varieties or to the methods of detecting, treat-
ing or preventing it.  Majority of men are not criminal; but a
minority are, It follows from this, that there arc factors ut
work to produce this difference between man and man and the
factors differ from individual to individual, 1In some, thp, crinti
nat tendency is @ borrowed product of heredity and it somw
others criminality is brought about by the influence of cireum-

stanees,”  (De Quiros),

Two centuries ago while modern medical scienes was suil
young, medical practitioners proceeded upon two general ase
sumptions; one was as (o the cause of the disease and the other
as to its treatment. It was thought that the disease was sent
by the inscrutable will of God. No man coukd fathom that
will, nor its arbitrary operation, As to the treatment of the
disease, it was believed that there existed some remedinl agents
of universal efficacy, Cafomel amd blood-letting, for example
were two of the principal ones, A larger or smulier dose of
calomel a greater or less quantity of bloodletting-—this indiseri
minate mode of treatment was regarded as orthodox for all com-
mon varicties of ailment. Al this is now past in the realm of
medical science.  As fo causes of discases we know that they
are facts of nature~-various, distinguishable by diagnosis o
reseitreh and more or less eapable of prevention or control o
counter-nction.  As to the treatment, we now know that there
are variors specific modes of treatment for specific epuses or
symptoms, and that the treatment must be adapted to the
cause, Tn short, the individualisation of disease, in cause wnd
in treatment, is the dominant truth of modern medical science,
The same truth is known about crime; but the under-
standing and the application of it are just opening up 4 us.
The old and still dominant thought is, as to cause, that a crime
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is caused by the inscrutable moral free will of the human being,
doing or not doing the crime, just as it pleases. As o treat
nent, there still are just two traditional measures used in vary-
ing doses for all kinds of erime and all kinds of persons—juml
or a fine (death is employed in rare eases only), But modern
science, here ag in medicine, recognizes that crime also (like
disease) has natural causes——that 15, cicumstances which work
to produce it in a given case,  Treatment; modern scicnce recog-
nises that in penal law remedinl trentment cannot possibly be
indiseriminate and machine-like; but must be adapted to the
causes and to the man as affected by those causes. ‘Thus the
great teuth of the present and the future, for criminal science, s
the individuatisation of penal treutment, We must study the
pussible data that can be the cuuses of crime~the mun’s herc-
dity, his physical and moral make up, his emotional tempera-
ment, the surroundings of his youth, his present home and
other conditions—all the influencing circumstances, It took
more than 100 yeats for shaded and vague expressions to emerge
itto positive assertion by any considerable number of savants
that the crimingl and not the ceime should be the vbject of

investigation and study,

But we see this in ancient India about 2,000 years ngo.
Brahaspuatt in his *Dandabhedavyavastha® deals with individuali-
sation rather minutely, The judge hud the discretion to give «
greater or lesser punishment than that prescribed for the offence.
In_cases where the punishment was less than what was pres-
cribed for the offence it was known as “Dandapakaisa™ und
when it was more it was “Dandotkarsa,” When it was the
same, it was “Dandasamya™,  In the case of a first offender the
punishment was awarded only if there were grounds for think-
ing that it was calculated to bring about, in him 2  repulsion
from that offence. If it was found, however, that the pres-
cribed punishment was not caleulated to deter him from wrongs
doing the punishment was made severe, Brahaspati's chaptee
heuded ‘Qandanigniucsu Dandabhedavyavastha® deals co iously
with the interesting subject of individualisation, and will well
repay perusal by the modern penologist. The caste and social
status of the offender, his knowledge and education, his pecus
niary and other circumstances and in fact all that went to make
up his individuality were duly considered in moulding the punish-
ment. The essence of “Danda™ or punishment was jts quality
of making the offender desist from committing the offence
(punahpravartinivartanasamarthyam). Dandaviveka  of  Vare
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shiamani Upadhyaya is another treatise which deals copiously
vath the mxt?icct.‘} Punishments were of different kinds, Vag-
tinda was pumishment with words or warning or admonition,
Dhig dandi was « strong censure such as, *Shame on thee, thou
muereant,” und Dhana-danda, ie., punishment with fine which
andf was of two kinds, fixed, and fluctuating. Tadh-dandi,
tv., corporal punishment, was of different kinds and they are :
Pufana, Angaceheda and Pramapana, Pidana is sub-divided into
tour modes (i1 Tadana sueh as whipping or flogging, (ii) Avaro-
dhana or restrant of liberty by means of imprisonment, (iit) Bun-
b, restraing of liberty by chaining, fetters and the like, and
tivy Vidumbana, ic,, exposing to ridieule,  Angacheda or muti-
Laion may be of dilferent limbs and organs of the bady.  Manu
mentions fen konds  of mutilations,  Pramapamt  was - capital
punnhment. 1t may be of the pure and mixed variety, the for-
el wils known as avieitram’ and the latter *vicitram.’  "Thus we
e that dwiduglization of punishment was recognised in ancient
Tiddia i o very detailed form.  Criminals were spotted out from
thorr siatemival features albo, this method was,  Bowever,  not
trve from flaw,

Cominals 1 modern penelogy are clussitied into_oceasioina
commal, emotional crinunal, bory eriminal, moral insane and .
wanked epileptie, These different varieties of criminals reguire,
Aiferent and varied consideration, Ripid machingty of law in
valy dayy seldom ook into considerution the offender; always
censiddering: the ollence that called for pumishment, It was «
wwehameal piocess Offenees were  labelled and  punishiments
rereribed without enquiring into the personality of the offender,
fus atecedents, Teradity and fumily up-bringing, his carly asso-
vittions, hys temptativns and trials and lastly his heroie but futile
Horts 1o tise abwve contaminated comditions,  The classical mete
hod of punshing the aet instead of the actor gradually gave room
te the mudem method of individualisation of punishment which
ks to investigate the various causal agencies thar lead to crime.
Seeial environment is the heat in which criminality hreeds; the
suminal 5 the microb, an clement of no importance until st
sces the figuid that nsukes it ferment. “The purpose of punish-
sent nder ancient soefely was either deterrence or intimidation;
e reibution. By the end of the 18th century these purposes
LAE it dis-repute and justead of the act, the actor came to be
secemisiid as the obiect of punishment.  The bulk of the reform
m this Pranch of the Taw tnday has the idea of state-tutelage at
s Bolfom  State tutelage may eithor be negative in form, e,
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restricting the criminals® freedom by imprisonment or other means
s0 a8 to diminish his opportunity for wrong-doing or it may be
posttive in form, ie., to protect and foster the development of
his freedom. The latter aspect of State-tutelage, is what is re-
flected in the system of probation. It is @ non-punitive method
of handling the offender. It docs not attempt ty make the offen-
der suffery on the other hand it attempts to prevent him from
suffering.  Of course. -some suffering results from the offender
being placed in the “probationer-statusy” but in theory atleast
this sufference is not intentional and js tricd to be avoided as
far as possible, Probation, ns we know, is the status of a con-
vigted offender during the period of suspension of sentence in
which he is given liberty conditioned on his good behaviour and
in which the state by personal supervislon attemipts to assist him
to maintain good behaviowr, Court decisions based upon infor-
mation obtained in pre-sentence investigation of the offender's
personality and buckground are implied. ~ The suspension of sen-
tence which permits positive action to be taken may be either a
suspension of the imposition of the sentence or the suspension
ot the execution of the sentence.  Most of the Americar States
suspend the «xeuction, but others suspend the imposition of the
sentence.  Whichever method of suspending the sentence is used,
it 1 @ methed of suspending punishment,

“In the vase of @ person without criminidl record and of good
parsonal sntecedents, who oflends through excusable reasons and
is not be feared why shauld the Inw be inflexible, Why asks
Judge Dumontet in his “Mitigation in Repression”—do we not
give the Judge the same power of pardoning as is enjoyed by the
jury, inspite of the cvidence -of the charpe, the result of the
proof, and the confession of the defendant himself ¥ The idea.,
therefore, is that the penitentiary freatment adopted in the case
of minors should under particular circumstances be extended to
adults as well.  But there is a strong section of distinguished
thinkers who regard the retention of punishment qua punishment
a8 necessary for protection of society, as a means of intimida-
tion though not of retaliation, At the first Congress of the
Association Fnternationale de Droit Penal at Brussels in 1926
the question came to the fore as to whether measures of sceurity
should be substituted for punishment, or should only supplement
or complete it. But reports were all unanimous to recoguise that
punishment in its classical and traditional sense is no fonger sufii-
cient for the exigencies of penal Justice, and according to some,
there was no substantial difference between punishment and mea-
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as both remain included in the repressive
sanction organised by the penal code.  The Congress ’m"r'?lc‘zl At
an eminenily practical conclusion. Leaving to theoretice buz-
cussions the yuestion as to the substantial or formal dnﬂer‘encc ¢ ;
ween punishment and measures of security, the Congress fount
that punishment considered as the only sanction of offencc‘was.
not sullicient for the practical exigencies of social defence, cxthm‘
against offenders the most dangerous b){ t}\cn‘ abnormal state, or
by their tendencies or habits of committing offence; or against
juvenile delinquents more or less re-adaptable, Tt proseeded to
recommend that the penal code should contain also measures for
the delinguent more or less re-adaptable to social life, qnd. that
“punishiment and measures of security should be acts of jutisdic-
ton with the faculty for the Judge to apply, the one or the
ather according to the circumstances of the act committed and
the personality of the aceused.”  The Judge in this regacd nwst
look more to correction than to repression as the object of
punishment, Judgment and sentence are suspended, and every-
thing is reduced to a personal conviction of the judge who has
the power of collecting the dota needed for a sentence which he
cun proncunce whenever the probation does not mect with favour-
able results.  Short sentences have proved every where powerless
to repress small offences; and what is worse, they have greatly
and decidedly fomented recidivism,  “Not being able to correct—
for, what correction can be obtained in their short terms 2——or
t intimidate, for modern prisons offer material conditions of life
superior to those enjoyed by the lower classes of society from
whith delingqueney is mainly recruited, they offer no hope except
to the few who from the point of view of absolute justice believe
that the debe is paid and society satisfied from the moment the
sentenice js served.  On the contrary, the punishment itself {wo-
duces recidivism ia the man who enters a prison for the first tme,
His honourable and industrious existence having been marred
and destroyed by a smail offence or misdemeanor, the number of
which is being constantly inercased by the exaggerated astivity of
the police, turncd out from the workshop, and mistrusted by
everybody, he will e led back to prison through the paths of
idleness and drunkenness, like the unmarried mother who returns
to prostitution,”

sures of security,

Probation or conditional release, in the circumastances, would
provide the best method for reformation of the offender, cspecially
the young and adolescent offonders and the first ¢ ders who
show signs of improvement with little tendency fo rerpse to cri-
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minality. Conditiona] release has to be distinguished from pyrole
or ticket-of-lenve system. In this latter system, pact of the sen-
tence is served and it is then that the convict is released on parole
on condition of good behaviour and if he is found to have improv-
ed and has abstained from criminal conduct, he gets remission
of the rest of the sentence and for some time atleast a part of
the sentence.  The dis-advantage of this system is that, here the
offender is compelied to serve atleast a part of the sentence and
for some time atleast he is compelled to get mixed up with other
confirmed criminals and thus contaminate his whole career. Pro-
bation, on the other hand, is free from that draw-back. Under
S. 4 of the Probation of Offenders Act, the benefit js extended
to persons irrespective of age or past criminal conduct, of being
released on probation of good conduct. The only restriction is
that the offence committed should not be one punishable with
death or imprisonment for life. Of course, the chatacter of the
offender, as scen from the report of the Probation Officer or
otherwise, his antecedents ete,, would be taken into considera-
tion by the Judge in ordering the release. In the case of juve-
nile offenders, there was a time when his age was never taken
into consideration ii\ determining the sentence, The charge
framed against the child-offender of even Iess than 10 years ran
in the usual form, viz, “with malice, revenge, craft and cun-
ning”, set firc to a barn etc, he was convicted of felony and
duly hanged. A boy of ten, who confessed to have murdered
his bed-tellow, was condemned to death, and all the judges
agreed to the imposition of the penalty because the sparing of
this boy simply on account of his tender years might be of dan-
berous consequence to the public, by propagating a notion that
children might commit such atrocious crimes with impunity, An-
other boy of ten was sentenced to death, because it appeared that
he hid the body he had killed, which manifested a consciousness
of guilt, and a discretion to discern between good and evil,

Now the position is entitely different, The slogan now is that
there are no crimes, there are ooly criminals. Juvenile delin-
quency is a problem which calls for considerable attention,
Magistrates should be given proper fraining on correctional mea-
:1::’3(5 tg} é)e crlnploycd in the case of Iiuch 1criminals. They should

axe themselves conversant with the relevant pr visions o
Children Act, the Borstal Schools Act and t%e? grobatiofmtggf
Offenders Act and also the scope of the provisions of S, 562 of
the Code of Criminal Procedure. A Magistrate entjtled to take
action under these Acts and provisions of the Code, who abstains
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from doing so should be asked to state his reasons for not doing
so. Tt is scen from the Administration Reports of some of the
States that Magistrates arc evincing a tendency to avoid recourse
to the salutary provisions of the Probation of Offenders Act,
mainly because it leads to a long drawn-out delay, Further delay is
occasioned by a reference to the Probation Officer, The District
Magistrate or other superior authority noting such a tendency on
the part of the subordinate Magistraie should be firm in correct-
ing such crroncous impression. The authoritics also should sce
that the repert of the Probation Officer is received in time with-
out the least delay. In this conncction, I must also point out
that the status, salary, travelling allowance etc., of the probation
officers should be improved, so that young men who enter the
service as_probation oflicers may not lose heart and get dis-
spirited.  Judgss and Magistrates should also remember that it is
the accepted principle of a Welfare State like ours that an offender
convicted for the first time-and cven a repeater who shows signs
of improvement should be given a chance to reform himself before
heing sent to prison, The Children Act applics to young persons
who have attained the age of 16 and the Borstal Schools Act
applies to adolescent offenders of 16 to 21 who are likely to
benefit by the teaining that they get in the institution.  The Pro-
bation of Offenders Act, on the other hand, applies to all per-
sons convicted of offence not punishable with death or imprison-
ment for life, who in the opinion of the court, having regard
to the nature of the offence and the chavacter of the offender elc.,
should be released on execution of a4 bond for keeping good beha-
viour., 1f he is under 25 years of age he may also be placed
under the supervision of a Probation Officer as provided in the
Act. In places where the Probation of Offenders Act is not in
foree, action can well be taken under S. 562 of the Code of Cri-
minal Procedure, which applies to the first-offenders.  Persons
under the age of 16 cven if arrested by the police arc usually
released by the police themselves on bail. Rules and circular
directions regarding the keeping of such persons away from other
q;‘nmm:ﬂs sh(?uld scrupulously be enforced. Juvenile offenders
tbr;:(l)]l‘lld always be kept away from jail; whether before or after

- In conclusion T would like to observe that much w
: { h would de
upc‘))x(l) the attitude of the court in cnforcing the statutes w};ﬁgg
tcln} dy this branch of social reform, Tn the normal course of
things a judge is not expected to be responsive to changing trends
in the social or political field around him. His job is to inter-

solve legal quibbles and riddles and make the ficld
clear for the exccutive to cnforce the law without obstacle, But
in discharging this function Judges have, in the past, done whg&
little they could within permissible and reasonable limits to take
away the rigor of the law and alleviate human suffering. The
legislature in framing laws sometimes consciously or unconsciously
over-steps the bounds of logic and reason ,‘zmd on spch oceasions
the Judge with the instinct of love for fellow-being, strong n
him, has always come to the rescuc of the socicty. Instances
are numerous in the history of the administration of criminal
justice illustrative of this principle. One such instance wis the
device by which judges salvaged criminals charged with simple
theft, from the gallows. Theft of an article above the value of
12 pence was punishable with death. Jurics were allowed to
assess the value of stolen articles at very much lower than their
real value, They had no inhibition or scruples to swear before
court that the article was below 12 pence in value even though,
in fact it was worth much more, Blackstone, the Law Giver,
characterised this perjuty as a kind of pious perjuty, Judges
never took. it seriously and had they been stuict and stiff-nccked
this schems could not have succceded, Many a thief of petty
things was saved from the gallows by this device. To achieve this
object, judges were solicitous in the extreme, So also, the
present day judges and Magistrates should be solicitious to imple-
ment the penal reform envisaged by the correctional statutes.
Living, as we do, in a Welfare State it is of the utmost concern
of the society to sce that the criminals who show tendency to
weform are never sent to jail and subjected to the stigma of a
convict ever disheartening him. When once a person tastes the
experience of jail life, his mental outlook changes and he views
socicty with hatred and disparagement. Such despondency in
life can be aveided and the offender brought back to Society and
allowed to lead a normal life by the enforcement of one or other
of the correctional measures,

pret the law,




HIGH COURT OF ANDHRA PRADESH
AT HYDERABAD

R.0.C. No, 298/72 B L. Dated : 30-10-1972.

CIRCULAR

Sup: The Probation of Offenders Act, 1958 (Central Act
20 of 1958) and the Andhra Pradesh Probation of
Offenders Rules, 1963—Im: ‘ructions on the use of
Probation System to the Subordinate Courts—Issued.

Reformation and rehabilitation of offenders are now recog-
nised as two of the most important objectives of the administra-
tion of Criminal Justice, The Probation of Offedners Act 1958
is one cf the enactments aimed at achieving thesc objectives.
Other enactments in force in Andhra Pradesh with such object-
ives are the two Children Acts and the Borstal Schools Act.  The
year 1971 was observed throughout the country as ‘the Proba-
tion Year” in order to propagate the idea of probation. Tt was
then realised that the Magistracy and the Judiciary had not been
making due and proper use of the provisions of the Probation
of Offenders Act, an aspect which was cmphasised by the Hon-
ourable the Chief Justice of India. The High Court of Andhra
Pradesh wishes to impress upon the subordinate judiciary and
magistracy the advantages of making greater use of the provi-
sions of the Act and desire to issuc the following instructions
for their guidance ;=

1. THE MEANING OF PROBATION : It is now realised
that in several cases, sentences of imprisonment do more harm
than good. Often the crime or the lapse from the code of social
behaviour is not so serious or is so conditioned by circumstances
that the offender docs not merit punishment, but, on the other
hand, requires sympathetic treatment, To impose a sentencc
of imprisonment on such & person may have the effect of making
him tough and frustrated and push him along the path of crime
instead of reforming him and making him a useful citizen. In
such cases an order releasing the offender on probation of good
conduct is sure to yicld better results. Probation is a method of
treatment whose object is the ultimate re-cstablishment of the
offender in the community, The basic idea is that the offender
redeems himself and is p\wgcd6 of the offence. The law helps

6
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him to crase the stigma of conviction and gives him the guidance:
of the probation officer. He is not removed from his family ancd
community and therefore, he is compelled to discharge his socinl
and economic obligations to them., The feeling of irresponsibility
arising from the suspension of one’s social and cconomic obliga-
tions js thus avoided. At the same time probation involves the:
discipline of submission by the offender to supervision by a pro-
bation officer. Thus Probation secks both to protect society and
to make the offender a more responsible person and avoids the
damaging cffect of the expericnce of imprisonment.

2. THE APPLICABILITY OF THE ACT : 1t is important
to realise that the provisions of the Act arc not confined in their
applicability to children only. They apply to children and adults
alike, The only difference’ is that Section 6 imposes a ban on
persons under the age of 21 yeats being sentenced to any term
of imprisonment (other than life-imprisonment) unless the Court
comes to the conclusion, for reasons to be recorded in writing,
that it is not desirable to deal with the offender under Section 3
or Scction 4 of the Act.

Again the provisions of the Act are not confined to offenders
found guilty of offences under the Indian Penal Code only, They
extensl to offences under other laws also. 'The restriction is that
Scction 3 applies to all offenders who are found guilty of offences
under Scction 379, 380, 381, 404 or 420 LP.C. or any other
offence under the Indian Penal Code or any other law punish-
able with imprisonment for not more than two years or with fine
or with both. and, Section 4 applies to all offenders who are
found guilty of any offence not punishable with death or impri-
sonment for life.

Section 3 applies to cases of petty thefts and other trivial
offences and enablos the Court to release an offender after ad-
monition having regard to the circumstances of the case, includ-
ing the nature of the offence and the character of the offender.

Section 4 applies to more serious offences also and enables
the Court to release an offender on probation of good conduct,
having regard to the circumstances of the case, including the
nature of the offence and the character of the offender, The
Court has very wide discretion which must naturally be cxercis-
ed wisely with a view to advance the objectives of the Act. No
opportunity to make an order under Section 4 should be lost if
there is any likelihood of reforming and benefiting the offender.
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.

At the same time there should be no indiserimingte use of the
method of probation, Probation is meant to reform und reclaim
the individual for society and is not meant to be a lenient form
of punishment. Whenever it is appropriate Probation may be
resorted to as an effective alternative to a sentence of imprison-
ment, especinlly a sentence of imprisonment for a short term.
which generally serves little purpose. .

3. I'HE PROCEDURE ; The appropriate stage at which an
order under Section 3 or Scction 4 may be made by a Court is
at the time of pronouncement of judgesient. If the Court con-
siders the case as one in which an order under Section 3 may be
made it may straightaway do so without calling for a report from
the probation officer. 1 the Court considers the case to be one
in which an order under Section 4 may be made even without
alling for a report from the probation officer, the Court may
do so though it may be generally advisable to call for a véport
from the Yrobaﬁon officer. Some times the material revealed
at the trinl is hardly suflicient to enable the Court to  decide
whether an order under Section 3 or Section 4 may be uscfully
made. ‘That is why the Court is empowered to call for a report
from the probation officer., A report from the probation ofticer
must invariably be called for if the offender is under the age of
21 yews, Tf the offender appears to be about 21 years of age
or less the Court must record a clear finding about the age of
the offender, after taking evidence, including medical evidence,
it necessary,

It will be useful to have the report of the probation officer
ready by the time of the conclusion of the trial though the Court
may not consult the report until it arrives at the conclusion that
the offender is guilty, In warrant cases o report may be called
for as soon as the charge is framed, The repert of the probation
officer must be full and must contain adequate information regard-
ing the age, character, antecedents and physical and mental
condition of the offender so as to cnable the Court to make a
wise sclection,  The report should be treated as confidential and
should not be read out in Court; nor should the probation officer
be examined as a witness and subjected to cross-examination.
However, in appropriate cases the Court may communicate the
substance of the report to the offender to give him an opportu-
nity of producing evidence relevant to the contents of the report,
The Court may then pass an appropriats order,

The maximum period for which an order under Section '4':may
be made is three years. To make an order for the maximuny
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period in the casc of ordinary offenders may prove intimidating.
Shorter petiods may therefore, be preferred and where necessary
the period may later be extended though not so as to exceed
three years from the date of the orjginul orcers,

4, SUPERVISION ; The release of an offender without «
supervision order may defeat the vety object of the order. 1t
is, thercfore, necessary that a supervision order should be made
whenever necessary and convenient, A supervision order should
not be made for o period less than a year. It should mention
the terms and conditions required to Le obscrved by the offen-
der. The terms and conditions should Le explained to  the
offender who should be furnished with @ copy of the supervision
order. The offender’s suretics and the probation ofticer must
also be furnished with copies of the supervision order, 'The
conditions of probation may be vatied by the Court at any time
Jduring the period for which the order was made.

"The. Court should call for periodic reports from the probae
tion officer regarding the progress of an offender released on
probation of good conduct, Where it is brought to the notice
of the Court that the offender has failed to obscrve any condi:
tion the Court may take action under Scction 9 of the Act, The
Court may not take a harsh view of a breach of every condition
and straightaway sentence him, Sympathy and understanding
un the part of the Court arc essential it the Act is to be a sue-
CUSSs,

5. PERSONS UNDER THE AGE OF 21 YEARS : In re-
gird to offendets under the age of 21 years, it is necessary to bear
in mind the provisions of the Andhra Pradesh Borstal Schools
Act, 1926 and the two Children Acts in force in the Andhra
arca and the Telangana avea respectively,

Under the Borstal Schools Act when a person above the uge
of 16 years and below the age of 21 years is convicted of an
offence punishable with imprisonment (other than imprisonment
for life),the Court is empowered, instead of passing a sentence
of imprisonment, to direct the detentiom of the offender in a
Borstal School for a term of not less than 2 years and not more
than five years, in no case so as to extend beyond the age of
23 years, Before making an order of detention in a  Borslal
School, the Court is bound to call for the report of the Probation
Officer and may make further enquiry regarding the character,
state of heuith- and mental condition of the offender. Thus, in
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dhe cnse of offenders above the age of 16 ﬁcm and below 21
years, the Court mny proceed under the Borstal Schools Act
and order the detention of the offender in a Borstal School oc
proceed under the Probation .of Offenders Act and release him
after admonition, if appropriate, or on probation of good conduct.
These alternatives are in licu of a sentence of imprisonment and
o not prohibit the Court from impousing a sentence of fine only
where appropriate,

In regard to offenders under the age of sixteen years certain
special safe-guards are provided by the two Children Acts which,
as far as possible, should be scrupulously observed, For example,
such o person should be tiied by a Juvenile Court or where there
is no Juvenile Court, by the ordinary Criminal Court sitting else-
where than jts usual place of sitting or at different times from
its ordinary hours of sittings. A magistrate may usefully sit in
his chambers when teying o juvenile offender, This precaution
is intended to protect the childeen from contact with other offen:
ders, ‘There are other safeguards which should also be strictly
-observed,  The Children Acts impose a complete ban on passing
any sentence of imprisonment on an offender under the age of
fourtcen years, In the case of an offender who is above four-
teen but below sixleen years of age, a sentence of imprisonment
may be passed if the Court finds that he is of so unruly or of so
depraved character that he is not a fit person to be sent to a
Senior Certified School and that none of the other methods in
which he may be dealt with is suitable, The various methods of
dealing with offenders under the age of sixteen years arc cata-
logued in Scction 28 of the Andhra Pradesh (Andhra Area)
Children Act and Section 29 of the Andhra Pradesh (Telangana
Arca) Children Act, No order should however be passed with-
out obtaining a report from the Probation Officer,

1t is essential that in every case where an offender appears
to be under the age of 21 years, the Court must enquire into
the age of the offender, take medical cvidence if necessary and

record a clear finding,

Sd /.
K. VENKATESWARA RAO
Registrar

HIGH COURT OIF ASSAM AND NAGALAND AT GAUHATI
Dt Gauhati, the 30th Apreil, 1971,

From e
Shri B, Goswami, M.A,, B.L,,

Registrar,
High Court of Assam and Nagaland,

TO e
(1) The Distt, and Sessions Judges, Kamrup at Gauhati,
Sibsagar at Jorhat, Goalpara at Dhubri, Nowgong at
Nowgong, Darrang at Tezpur, Lakhimpur at Dibru-
garh, Cachar at Silchar,

(2) The Distt. Magistrate, K. & J. Hills, Shillong,
Sir,

1 am direeted to inform you that the Government of Jndia
have constituted « Cenieal Advisory Board on Correctional Ser-
viees in December, 1969 with the object of advising the Central
and State Governments to co-ordinate the working of various
agencies and to create public awareness on the problems in the
ficld of Social Defence.” The Board feels that there is scope for
better utilisation of the probationary services and recommends
that the year, 1971 be observed as “Probation Year” in India,
It has become necessary to make the Judiciary more intimately
involved with the implementation of the Probation programme.
The fecling js widely shared that the institutionalisation of youths
in prisons damages their personnlity and future for ever, The
Probation of Offenders Act, 1958 is a lepislation in the right
direction to lead the mis-guided youths on right path.  Section 6
of the Act provides for a mandatory calling of social investigation
report by the Courts from the Probation Ofticers in respect of all
offenders under 21 years of age and imposes certain restrictions
on the imprisonment of offenders below 21 years of age. Tt
appears that proper use of the Act has not been made so far in
our State and it is found that the percentage of offenders relensed
on probation compares very unfavourably with the high percent-
age sent to jail.  Tn order to make the recommendation to observe
the year 1971 as “PROBATION YEAR" and the correctional
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work cffective, it is desitable that the following instructions are
carried oud fees
1. Seminars on Probation at District levels should be organis-
ed by the District Judges and important members of the
public including the members of the Bar should be invited
to take part in such seminars co thut valuable suggestions
may comse out for treatment of young offenders,

2, In dealing with criminal cases, proper use of Sections 3.
4, 6 und 8 of the Probation of Offenders Act should be

made,

3. "The Courts should make proper use of Rule 26(1) of the
Assum Probation of Offenders Rules, 1962 by divecting
the Probation Officers to enquire into the character and
anteeedents of the accused, the citcumstances in whish
the offence was committed and other matters, and «.
Rule 29 requiring the Probation Officers’ to submit reports
on the progress, vonduct and mode of living of the proba-
tioners pluced under their supepvision for the purpose of
sections 8 and 9 of the Probation of Offenders Act,

4. The District Judges should include in their Annual Reports
on the administration of Justice the statistics of probation
to show the namber of cases in which seetion 3, 4, 6 and
8 of the Probation of Offenders Act and Rules 26(1) and
29 of the Assamt Probation of Olfenders Rules, 1962 have
been applied,

Yours faithfully,

Sd -
Registrar.

+ e o et OB T i s pammtise e

HIGH COURT OF DFLHI

Co(‘ay of d.o, No, 87/Gazette, dated the l4th July, 1971,
from Shri M. S, Joshi, Registrar, Dethi High Court, New Delhi,
to Shri R, N. Apgarwal, District and Sessions Judge, elhi,

. 3 * 13

‘The year 1971 is being observed as “Probation Yeur”, ‘The
vbject ot placing an offender on probation is to reform and
rehabilitate him so that he may become a useful and gelf reliont
member of the society, ‘The Parliament has enacted Probation
of Oftenders Act for this purpose. Proper and judicious use
of the provisions of the above enactient can go & long way in
achieving the object.  The success of the scheme underlying the
above provisions depends to a great extent upon the trial mauis
trate and Sessions Court and they can play an effeetive pavt in
this conmection,

I am desired by the Hon'ble the Chiel Justice and Jwdges
to request you to impress upon the judicinl magistrates to keep
in view the provisions of Probation of Offenders Act und to mahe
use of them in appropriate c¢ases,  Attention is also invited to
the necessity of noting the age of the accused when recording his
statement under Scction 342 of the Code of Criminal Proce-
dure so that the conrt of appeal and revision can also mitke use
of the provisions of the Probation of Offemders Act in appio-
priite cases.
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HIGH COURT OF KERALA

No. Di-15811/71,
Dated 19-8-1971

OFFICIAL MEMORANDUM

Sus : Probation Year 1971—greater ne.ecl for using probation
facilities—message—communication of—

A Central Adrisory Board on Correctional Services has been
constituted with the object of constantly reviewing all correc-
tional work including the work undertaken by tho prisons, proba-
tionary services and speeial institutions, This Advisory Board
felt that there is considerable scope for greater utilisation of the
probationaty services already in existence and in order to under-
line the fact they have recommended that the yewr 1971 may
be abserved as “Probation Year” in India,

‘The attention of the criminal judiciary is invited to  the
greates need for using probation facilitics, so that correctional
work could be really effective.  They are requested to render full
couperation in making the “Probation Year” a suceess.

(By Order)

Sq /.
Asyistant Registrar

To:
All District Judges.
The State Transport Appellate Tribunal, Ernakulam,
All District Mz, strates,
The Registrar of Village Courts, Trichur,
Al Officers and Sections of the High Court,
The Stock file, High {ourt (2 gopies).

4

ERNAKULAM

ik

PUNJAB AND HARYANA HIGH COURT CHANDIGARH

No, 12944/Rules *
From

Shri Pritam Singh Pattar, B.ALLB,,
Registrar, :
Punjab & Haryana High Court,
Chandigarh, -

' l

To
1. All the District & Sessions Judges
in-the State of Punjab,

2. All the District & Sessions Judges
in the State of Haryana,

3. The District & Sessions Judge,
Chandigarh,

Dated, Chandigarh the 19th August, 1971,

Sir,

T am directed to say that the Ministry of Social Welfare,
Government of India, constituted Central Bureau of Correutional
Services und the Central Advisory Board on Correctional Servie-
es with the object of preparing public opinion in favour of cotree-
tional }\'ork‘ In this connection, 1971 is being observed us
‘Probation Year' in the country,

2. The Probation of Offenders’ Act, 1958, was cnacted by
Parliament to provide for release of offenders after admonition
or on probation and for matters connected therewith, The Act
shifts emphasis from deterrance to refermation and from crime
to the eriminal in accordance with the modern outlook on punish-
nment,  Reformation and rehabilitation of the offenders is  the
key-note of the Act. These objects of the legislation would be
defeated if the Courts were to by-puss the provisions of the Act
even when the case of the offender falls within its ambit. The
Hon'ble the Chief Justice and Judges would like every Judicial
Officer to av.aaint himself thoroughly with the important provi-
sions of the Act and to consider the advisability of applying those
provisions in suitable cases, Their Lordships are, however,
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unxiows to avold the impresson that the provisions of the Act
be apphcd W cases which, according to the indications given in
sections, 3, 4 and 6, are not intended to be covered.

3 ‘Ihe Probation of Offenders’ Act, 1958 (Central Act 20
of 1988 came into force in all the districts of Punjab a‘nd
Haryana i driblets vide notifications 1.CSR,132/CA-20,/58, 51/
62, duted 25th July 1962, 2.80-38/CA/20,58:81 67 dated

2nd May 1967 and 3.5A-127/CA/20/58/81:66 dated 28th
April 1966, The Governor of compasite State of Punjub framed
the Probution of Offenders Rules, 1962, which infer-alig detail the
powers of Court to call for report from the Probation Ofticer
for passing, an order under Section 3, 4, §, 6 and 7 of the Act.
Ruiy 24 empowers the Court to direet o Probation Officer  to
enguire inte the character and anteeedents of the uccused, the
ciicenistanees 10 which the oflence was committed and other
matters aml submit @ report.  The report is to be consulted
alter the aceused has been found guilty,  The Probation Oflicer
vatt also be directed to make any further investigations and,
where required, fo have a medical or psychiatric examination ol
the affender and to submit a report to the Court for enabling it
to deende the action to be taken under the Sections referred o
above.  Attention may also be invited to the provisions of
Seeton 11 of the Act. The power under the Act can be exer-
cised by any court competent to try and sentence the offender
e mpuisonment as also by the appellate and revisional Courts,

01 am to add that all Judieial Magistrates nuy be direeted
to separately mention in their vsual monthly statements of dis
postl durme the remaining months of 1971 the number of cases
in which the provisions of the Act had bees applicd, 1 am
alwe to tequest that you may address the Judicial Magistrates
weparding the true scope and purpose of the Act so that the end
moview can by achieved.

Youars faithfully,

Sd #«
(Registrar)

HIGH COURT OF ORISSA CUTTACK

No, : s XI-4/71,
From
Shri K, P, Mohapatra, B.L.,
Registrar of the High Court of Orissa,
To
The

Dated Cuttack : the L1th October, 1971,

SUBJECT i(—=0Observance of “Probation Year 1971"-—Constitution
of Probation Commiittees,

Sir,

In continuation of the Court’'s Memo No, 4047(17) daled

XI1-4/17

the 10th June, 1971 on the above subject, 1 am dirceted to say
that, in pursuance of the recommengdation of the Central Advisory
Board on Correctional Services, Ministry of Law & Social Wel-
fare, New Delhi for setling up of Probation Committecs in
the State und District Level under the Chairmanship of Senior
Judges, the Inspector General of Prisons, Qrissa, Bhubaneswar
proposed that the district level probation meetings may be con-
vened at least once in three months at, such time and place as
would suit the District Judge or the Additional District Magistrate
(Judicial). The District Probation Officer of the respective dist-
rict would be the convenor of such meetings, who would arrange
to convene the meetings in prior consultation with the District
Judge or the Additional District Magistrate, (Judicial), as the
ease may be.  He would also be responsible to record the minutes
of .. decision and prepare the proceedings of such meetings.

The Court after careful consideration and with the view that
there should be geeater utilisation of the probationary services,
agree to the proposal of the Inspector General of Prisons, Orissa
and direct that the District & Sessions Judges ordinarily in the
headquarters stations like Cuttack, Puei, Behramguyr, Koraput,
Balasore, Baripada, Sambalpur and Bolangir should preside over
the probation meeting, But in the district headquarters at
Dhenkanal, Keonjhar, Sundargarh, Phulbani and Kalahandi which
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are not headquarters stationg of the Distri i

’ e rs stations of the District & Sessions Judges
‘t)l:s. Alda'htmimg District Magistrates {Judicial) shoul:l pmé;-;;’é
ma!r‘ Wt\ulxm.‘ctmg. The mestings should be arranged on Satur-
ays in the afternoon since all the Magistrates should be required

to attend the meetings wi i ; \ .
Court, meetings without dislocation of the business of the

[ am to request the i - Y. ,
followed. quest that the above instructions should be strichy

Yours faithfully,

sd/-
K. P, MOHAPATRA
Registrar
11-10-71
Memo No, 7211(17}/Date -10-
S iido /Dated 11-10-71

Copy lorwarded to the District & Sessions Judge
o \ ) {\ddl.y]).istrict Magistrate  (Judl.)
i viveirsssss.. Tor information and nceessary action.

Sd/-
Addl. Asstt, Registrar.

No. ——— (| 74 Y

From

Shri K. P. Mohapatra, B.L.,
Registrar of the High Court of Orissa.

To

All the Sessions Tudges of the State.
Dated Cuttack the oand June, 1971,

SUBJECT —Qbserveiice of the year 1971, as
«probation Year.

Sir, '

I am dirccted to enclose for your information and for com-
munication to all the criminal courts in your gessions division @
copy of a ‘Note on Probation Year, 1971 issued by the Depatt-
ment of Social Welfare New Delhi.

In order to help achieving the object of the Central Advisory
Board on Cogrectional Scrvices the Court direct that all the crimi-
nal courts in your sesstons division may be instructed to follow
the provisions of the Probation of Offenders Act and of the
Rules framed thercunder in suitable cases and also to make full
use of the Probation Hostel set up at Angul. At the time of
their periodical inspection_of subordinate courts Sessions Judges
and Additional District Magistrates (Judicial) should discuss
with the Magistrates posted at the particular station the useful«
ness of the provisions of the aforesaid Act and the Rules and thev

should imptress upon the magisteacy -to make full use of the said |

provisions to the benefit of first offenders and tuvenile delin-
quents,

T am to request that the above instructions of the Court may
be strictly followed.

Yours faithfully,

Sd/-
K. P, MOHAPATRA

Regisirar.
79
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Memo No. 4047(17)/X11-4/71.

Orissa High Court, Cuttack,

Dated Cuttack the 2nd June, 1971,

Copy forwarded to the Sessions Judge, oo s

Additional Distri \ Ceves
waitional e ict Magisteate (Judici
for information and nccess:n‘y(actio?;fﬂ)" et

Sd/-
Assistant Registrar.

Orissn High Court,

RAJASTHAN HIGH COURT JODHPUR

Dated 11th May, 1971,

No. 9/P.I

From :

The Registrar, ‘

Rajasthan High Court, T
Yodhpur. '

To

All Sessions Judges, ) ) \
All Addl, Sessions Judges, ‘ '
All Asstt, Sessions Judges,
All Munsif Magistrates.

All Addl. Munsif Magistrates,
All Special Judicial (Rlys) Magistrates.
Sub :—Prabation Year—1971.

No. Gen/VC/31/71/3560
Dated 11th May, 1971,

S,

I am directed to say that a Central Advisory Board on
Correctional Services has been constituted by the Gavernment
of Tndia with_the object of constantly reviewing all correctional
The Board felt that there is considerable scope for
greater utilisation of the probationary scrvices already ‘i exis-
tence and in order to anderline the fact they have recommended

trhzéti the year 1971 may be observed as %probation Year” in
India.

The Probation of Offenders’ Act, 1958 (Central Act XX of
1958) wag brought into force in this State with cffect from
the 1st day of January, 1962 and more than nine years have
passed since then but there docs not see 3 to be any remarkable
change in the pattern of disposal of cases by the criminal courts,
Your attention is, therefore, drawn to the salient features and
important provisions of the said Act. This Act is a great step
81
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in the advancement of penal law, 1t contuins provisi

\ \ ! [4 s 4l Vl A
ngz ‘mclhod;; of treatment for those offenders whoparcsltioklg f?(;'
make good if given a chance of constructive help,  Under these
new methods of treatment alternatives of imprisonment are
given because  experience has shown that commitment to
l}lilsml dneg more harm than good to a cerlain type of offenders,
of:ccomx{?:gﬁvgf(trlégtmll“ls ’31%‘ pu;‘ﬁshmcnt but reform by means

» The i '

persons but also to other ofrcmlcl,‘s.ct tpplies not only 10 yousg

Under section 3 of the Act, «
‘ § s Act, t person of an age can be re-
i‘cbnlsul 0(111 adm(‘npuon (1) if he has committed nK offence pu?ﬁglcl-
ch?nl“gf o‘ilr scc}mn 370, 380, 381, 404 or 420 of the Indian
yenal ¢ e, or (2) if he has commited any offence punishable
v ; :Vill;?pl')ggmllﬁnit &:;' ml)tdmore than two years or with fine
v under the Tndian Penal Code or an (
é\(l)l‘tlquéB‘¥ ‘no previous conviction is proved agaiu};tol‘\li\:f. lngé
cou ‘thc 1:;‘:321% Eu‘:‘u‘gcm:)rf:f\tc is cx;zlcct]cd to take the circumstances
and | ¢ of ence and character of the offender i
consideration, ‘I'he object of thi ion is t e
] . 5 scction is to offer an alterna-
tive to the courts so that in case o court
g f ase of first offenders, U
may offer them n further chance to t W leat e
e e & anrther, "l‘ ]o urn over a new leaf in life,
| Jersons I\ ,|Im: may have the effect of turning them
) 2 als. Tt may be noted that this section i
restricted to juvenile offender: tot oot oo
nly,  The first offend
of advanced age, But so far as Juveni o
before. passine . onler ar as juvenile offenders are concerncd
assing ¢ under this section the trial i
puard against two things, (1) the dange rinl court should
the danger to the accused hims e daner to,he publie and (2)
» imself, The public must not be
suppose that all juvenile offenders oo
they like without any fear e e rime. onat
{ ar of punishment, bec: ‘
would be an incentive to erimina) mi , causc.ll.mt o thate
yould be fn incentive to cr 113[:3] fn&ndcd parents to initiate their
fhey tremives. betn. » 'The danger to the children is that
§ mune from fear of puni i
be Jempted o go nsl%ar 1 of punishment might
ted trary into the path of crime, It i
therefore that before complying with this section, i{tsﬁoglbdwogi

considered whethe i i
cont r there is a good case for its application or

Section 4 of the Act em
. ; ’ powers the courts in ap i
gt'\cs'fg g% :clegscpny pftcnder on probation of good ngégg{lfxﬁe
stead of sen ;ncmg ‘hxm at once to any punishment, Any ma;
o igr iz_e%v alsocver \vllelher first offender or a habitual off ‘
cligible to probation under this section in rcSpcctcgE
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pructically all offences excepting those in_which punishment 18
ather denth or imprisonment for lifc. Previous conviction i3
also not made a condition precedent,  However, courts must
exercise preat care in selecting cases for probation. To place
persons on probation where the circumstances do not L{usmy it

imposes an unfair burden on the Probation Officer un brings
discredit on the system. In addition to considering the past
gent surroundings of the oltender, the

history and past and pre ‘ (
court must take into account the offence Which has brought the
offender before the court, Where an offender has already been

placed on probation without suceessful result the court should act
with great caution before ugain placing him on probation, Further
before muking a probation order, the court must take into consi-
deration the report, it any, of the probation ofliccr concerned i
relation to the case,  In order o cnsure that an offender releas
on probation of good conduet really conducts himselt properly and
becomes o useful member of the socicty, sub-sec. (3) -of See,
of the Act enables the courts to pass 4 supervision order direct-
ing that such offender shall be under supervision of u probation
oflcer named in the order during such period not being less than
one year as may be specified in the order, The court while
making @ supervision order should require the offender to cnter
into & bond with or without suretics to observe the conditions
specified in such order and such additional conditions with res-

pect to residence, abstention from intoxicants etc., as the court
may consider fit 1o impose having regard 1o the circumstances
of the case, The court should also explain to the offender the

terms and conditions of the order,

Scction 5 of the Act provides for payment by the offender
of compensation and costs to the person: to whom loss or injury
has been eaused by the commission of the offence.

Section, 6 jmposes restrictions on jmprisonment of offenders
under 21 years of age. This scction requires that when any

rson under 21 years of age is found guilty of having committed
an offence punishable with jmprisonment (but not with impri-
sonment for life), the court by which the person is found guilty
shall not sentence him o imprisonment unless it is satisfied that
having regard to the circumstances of the case including the
nature of the offence and the character of the offender, it would
not be desitable to deal with him under sec, 3 or sec. ¢ of the
Act,  ‘This section further requires that it the court passes any
scntence of imprisonment on the offender it shall record its
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reasons for doing so. For salisfying itself whether it would
not be desivable to deal under see, 3 or see, 4 with tn offender
utider 21 years of age the court should cull for a report from the
probation officer und consider the same and any other informu-
tion available to it relating to the (1) character of the offender,
(2) physical condition of offendsr and (3) mental condition
cf the offender. The provisions of this scction arc mandatory
and the coutts should follow these provisions when dealing with
uré‘cused persons brought before them who are under 21 years
of nge,

Under section 9, the court is cinpowered to sentence the
offender for the original offence or to impose upon him a penalty
.ot exceeding fifty rupees, in case it finds that the offender has
niled to observe any of the conditions of the bond entered into
by him under section 4,

1 am to request that the provisions of the Act should be
clm.'clfull{!r studied and cases should be disposed of in accordance
therewith,

Yours faithfully,

Sd/
(BRI BEHARI LAL)

Registrar
11-5-71
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