If you have issues viewing or accessing this file contact us at NCJRS.gov.

he i

NCIRS

s

o A
e

T TN ST
; B D T |

| This microfiche was produced from documents received for |
f inclusion in the NCJRS data base. Since NCJRS cannot exercise . UNAFE] (Uﬂ.‘4 & Natiens Poia and Hhe e &1,{ T et bt
contr.ul.o\.fer the physical .condi.tion of the dncumen‘ts submitted, | ; (:ot}\&ﬁu W§“““‘“ of Qrime and e Tocatimer b of
the individual frame quality will vary. The resolution chart on b RE Vi
this frame may be used to evaluate the document quality. SOURCE MATERIAL .
» T ) B v ; &‘1 :i‘ »5,
e i '} SERIES No. 6
S Lo
. » g';‘%&
lllil iz AT 1
2 22 | o
‘ s flzo |
| umg N |
| | IEEl2ne |
I
: : . MICROCOPY RESGLUTION TES;r CHART - % : t\;

NATIONAL BUREAU OF STANDARDS-1963-A A

e
g

Microfilming procedures used to create this fiche comply with
the standards set forth in 41CFR 101-11.504

UNAFEI

. Points of view or opinidns stated in this document are 0 i Fuchu, Tokyo, Japan
those of the author(s) and do not represent the official '
position or policies of the U.S. Department of Justice.

s e e i e

October/ 1973

U.S. DEPARTMENT OF JUSTICE

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION
NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE
WASHINGTON DC 205Ji

r4ﬁ~;.q...w,,_~,_ *1\7 29 76; o | _
Date fitmed oorme)

ool e



Zen Tokoi

Director
United Nations
Asia and Far East Institute
for the
Prevention of Crime
and
Treatment of Offenders
(UNAFED)

26-1 Harumicho, Fuchu, Tokyo, Japan

Contents

Introductory Note hy Zen Tokoi

Part I Material Produced During the 32nd Seminar Course
on Reform in Criminal Justice

SECTION 1: EXPERTS’ PAPERS

.~ Reform in Criminal Justice in Asia and the Far East

by W. Clifford ........... T e (3",
Some Human Factors Affecting fhe Criminal Justice System

by T.G.P. -Garner, R 22
Drug Addiction—Narcotics: Treatment and Rehabilitation Within

the Correctiondl System—The Hong Kong Approach

by T.G.P. Garner, I.P. ............ e DU e 28

SECTION 2: PARTICIPANTS PAPERS

Recent and Proposed Developments in the Criminal

Justice System in Afghanistan

by Hedayatullah AZIZi .. ... .. oee it it it int it inianenns 34
Reform of Criminal Law in India: Some Aspects

by 8. Balakrishnam . ......... .. ii it . 44
The Revision of the Code of Criminal Procedure in Korea

by Haechang Chung ........... . .00 eneieninnensncnss 51

Reform in Criminal Justice in Malaysia
by XoA. Nicholas ..o et eeniarnssesns ool 55




Social Reforms and the Law—Singapore
by John Leong Ying Hung

Criminal Procedure in a Changing Society (Sri Lanka—Ceylon)
by Noel Tittawella

........................................

The Reform of the Code of Criminal Procedure in Viet-Nam
by Ton That Hiep

SECTION 3: CONCLUSIONS OF THE SEMINAR

Criminal Justice Reform in Asia and the Far East
(Conclusions Adopted Unanimously at the End of the Seminar) ...,

Part Il Material Produced During the 33rd Training Course
on the Treatment of Offenders

SECTION 1: EXPERTS PAPERS

Changing Concepts of Crime and Criminal Policy
by Benedict S. Alper

Problems of Crime “Control in Developing Countries
by L.H. R, Peiris

..................................

SECTION 2: COMPARATIVE STUDY SESSIONS

Summary Report of the Rapporteur—I1st Session

................

Summary Report of the Rapporteur—2nd Session

................................. 60

69

13

78

Summary Report of the Rapporteur—3rd Session ................ 115
Summary Report of the Rapporteur—4th Session ................ 119

SECTION 3: GROUP WORKSHOP
Workshop It

Summary Report of the Rapporteur ...... O 122

Prevention of Crime—It Is Society Which Needs
“The Treatment” and Not the Criminal

" by Habib-Ur-Rahman Khan .........coveeieeinnernennons o 127
V/S'éme Causes of the Decrease of Crime in Japan e
by Akio Kasai ........... i L1s4

"~ Workshop II:

Summary Report of the Rapporteur ........ ...t 138

Recidivism and Increase in Tuvenile Crimes and Crimes of Violence
in Hong Kong by Aloysius Wong .....cvvviiiiinineinnns 145
~Diversion in the Criminal Justice System of Japan
by Toshihiko Tsubouchi ..........ovvevieeinnnneennvenn. 151

Workshop. I1L:

Summary Report of the Rapporteur ........covvviiiiiininnen 157

Vocational Training in & Juvenile Training School
(Taiping Boys’ School) by Mohamed Hassan Bin Ngah Mahmud .. 164




i

Some Problems of Rehabilitation in a Contemporary Maximum
Security Prison by Narain Singh

................ feieiaaa.-. 168
Workshop IV:
Summary Report of the Rapporteur ........................ 172
Understanding the Child; Disruptive Character Traits
and Their Handling—Stubbornness
by (Mrs.) Viola de Silva ................... B, 179
_.~ Problems Involved in the Implementation of the Parole System
in Japan by Yasunobu Horii ............................ QS3

Introductory Note

The Editor is pleased to present, as scheduled, No. 6 of -the “Resource
Material Series.”

This issue contains material produced at two International Courses held at
UNAFEI—the 32nd Seminar Course and the 33rd Training Course.

Part 1 contains material produced during the 32nd'Course, which had as
its subject “Criminal Justice Reform in Asia and the Far East,” and was held
from 15 February to 25 March, 1973.

In Section 1 is published the papers by the Visiting Experts at this Course.
Mr. W. Clifford who was one of the Visiting Experts at the 32nd Course, has
made another invaluable contribution to UNAFEI's “Resource Material Series™
in his learned article on “Reform in Criminal Justice in Asia and the Far East.”
Mr. T. G. P. Garner, the other Visiting Expert at this Course, has, in the first
of his two papers, dealt with “Some Human Factors Affecting the Criminal
Justice System.” Mr. Garner, who has made an exhaustive study of the problem
of drug-addiction, and has first-hand experience of tackling this problem in
Hong Kong—where the problem having assumed serious proportions has received
much official attention—explains, in his second paper, the Hong Kong approach
to the treatment and rehabilitation, within the correctional system, of those
addicted to narcotic drugs. This subject is of topical interest at this time when
the problems of drug addiction and control are receiving more and more attention
in many parts of the world. Here at UNAFEI, too, in recognition of this trend,
we have been giving increasing emphasis to this subject in our recent Courses,
and special sessions devoted exclusively to narcotic problems have been a regular
feature of such Courses.

Section 2 consists of material produced by the participants of the 32nd
Course, which was organized for senior. officials and administrators of criminal
justice in this Region.

Part II contains material produced during the 33rd Training Course, which
was focussed on the treatment of offenders, and was held from the 16th April
to 7th July, 1973.

Section 1 consists of the papers by the Visiting Experts at this Course.
“Changing Concepts of Crime and Criminal Policy” by Professor Benedict S.
Alper, one of the Visiting Bxperts at the 33rd Course, is the text of the Public
Lecture delivered by him to an appreciative audience at the Ministry of Justice
on 25 May 1973, The material Prof. Alper used at his lecture-discussion sessions
duzring the 33rd Course is being included in a book which is to be published
by him shortly in the United States. The paper on “Problems of Crime Control
in Developing Couniries” by Mr. L. H. R. Peiris, the other Visiting Expert at
the 33rd Course, contains material used by him at his lecture-discussion sessions
during that Course. Mr. Peiris discusses some practical measures of crime control
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and prevention that will not entail the diverting to this field of scarce national
resources which are urgently needed for other purposes.

For the purposes of the Comparative Study Sessions, the participants were
divided into four groups, 'and each group elected a Rapporteur whose duty it
was to prepare a report of the discussions in summary form. Section 2 contains
the Summary Reports of the four Rapporievrs so elected.

In Section 3 is included the material pertaining to the Group Workshops,
which constituted an important feature of the Course. The participants were
divided into four groups, and each group elected its own Rapporteur and Co-
Rapporteur, and held discussions separately for sixteen hours. Two members
of the Staff were assigned to each group, and every participant prepared a paper
on a topic related to his field of work. Each of the participant’s papers was
discussed during the workshop sessions by the members of the group, and the
Rapporteur of each group made a summary report of the discussions and read it
out at a Plenary Session when all the participants re-assembled together at the
conclusion of the workshop sessions. The Summary Reports of the four Rap-
porteurs are reproduced in Section 3, together with some of the papers prepared
by the individual participants. The Summary Reports list the titles of the papers
presented by all the participants, and include a resumé of the contents of the
papers as well as the discussions held thereon at the workshop sessions,

The Editor regrets very much that lack of space precludes him from pub-
lishing all the papers prepared by the participants of the 32nd and the 33rd
Courses. The selection of the papers for inclusion in this issue was a difficult
task, and the merit of the papers was by no means the only criterion that guided
him; indeed, there was merit in all of them. The final choice was the result of
the Editor’s attempt to select the most representative papers, having regard also
to the extent to which any subjects had been covered in papers published in
previous issues of the Resource Material Series. However, all papers prepared
by the participants of both these Courses are now preserved in the UNAFEI
Reference Material Room and are available for the perusal of not only the
participants of future courses at the Institute, but also of visitors from any part
of the world who are interested in the criminal justice systems and social defence
activities of countries of the Asia and Far East Region.

By the time the editorial work on this publication could be commenced, the
participants of both Courses had left the Institute; hence any editorial changes
that were found to be neccessary, particularly in regard to the curtailment of
the length of some of the articles, had necessarily to be done without reference
to their authors. The Editor craves their indulgence for adopting this course
which, it will be appreciated, was unavoidable in the circumstances.

The Editor would like to add that the views expressed in the papers included

in this publication are those of the authors only, and do not necessarily represent
those of the Editor or the Institute.

In conclusion, the Editor wishes to place on record his sincere appreciation
of the vast contribution made by Mr. L. H. R. Peiris to the editorial and other
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work in connection with this publication; but for Mr. Peiris’s wholehearted
collaboration and valuable assistance, this volume could not have been published
in this form, The Editor also expresses his grateful thanks to all thqse who so
willingly helped him in the publication of this volume, by attending to the
typing, printing and proof-reading, and in various other ways.

October, 1973

Zen Tokoi
Editor
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On Reform in Criminal Justice




SECTION 1: EXPERTS PAPERS

Reform in Criminal Justice in_Asia and the Far East

by W. Clifford*

In criminal justice and penal policy
there are currently two revolutions in pro-
gress. One is a revolution of material
and human development outmoding the
old conditions of criminal practice and
demanding change to meet new circum-
stances of urbanisation, industrialisation,
migration and technological progress. The
other is a revolution of values and ideas
born of new and higher expectations,
frustration with rising crime rates, dis-
satisfaction with the earlier ways of con-
ceptualising and dealing with social prob-
lems and the feeling that our penal institu-
tions are no longer relevant,

Of course the two revolutions are re-
lated: like all revolutions they are them-
selves born of changes which make further
and more sweeping transformations both
possible and earnestly desired: material
chapges have increased peoples’ expecta-
tions just as newer thinking has induced
material change, But criminal and penal
policy is not entirely a function of social
and economic change: it is related in part
at least to the fundamentals of orderly
living and the basic human needs in any
kind of society. .

For that reason alone a period of
change, particularly if it is revolutionary
in character, can be confusing and dan-
gerous as well as necessary and valuable,
On a world scdle this is particularly true,
The needs and demands for change vary
from country to country—even from part
to part of the same country. Changes
may be induced by culture contact with
other areas long before any needs for
change are being felt locally. The mass
media have made the problems and solu-
tions extra-territorial in that discontent
with a status quo is easily disseminated.
As the world shrinks so the way we treat
offenders becomes a matter of far more

* Assistant Director-in-Charge, Crime Pre-
vention' and Criminal Justice Section,
Social Development Division, United Na-
tions; Visiting Expert for the 32nd Inter-
national Seminar Course,

than national concern—especially when
offenders in one area are regarded as
heroes in another. There is a possibility
therefore of change being as disruptive as
it is adaptive and as destructive as it can
be creative,

At the same time there are changes
nearly impossible to resist, however un-
welcome they might be. For instance, the
improvements in technology affect our
criminal justice systems in principle as
well as practice, the development of better
transport and communications affects the
location of penal institutions, the spread
of police authority and the jurisdiction
of the courts, Areas previously remote
from central control and governed largely
by tribal or customary law are brought
within the effective range of legal admin-
istration. Again, changes in the means of
production affect the organisation of prison
labour, the forms of crime and the me-
thods of criminal justice investigation,
prosecution and treatment. Correspond-
ingly, changes in living conditions serve
to modify both the concepts of crime
and the minimum standards of treatment
thought to be permissible. As a preoccupa-
tion with human rights becomes world-
wide some countries expect others to
maintain a standard which they consider
to be a civilised limit despite any local
traditions or customary practices.

On a world scale it is possible to dis-
cern a drive for uniformity sponsored by
the wider recognition of basic rights, by
common legal systems, by the spread of
similar industrial conditions and by urban
concentrations which throw up all the
familiar problems of overcrowdiny', anony-
mity, and the breakdown of social con-
trols. On the other hand, their world-
wide reduction to common denominators
is greatly modified by obvious cultural
differences, by differential rates of eco-
nomic growth, great inequalities of distri-
bution and varied patterns of social change.
Occasionally, in periods of political crisis
ot ideological stress or when there is a
marked preoccupation in a society with
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changing practically all things established
or previously valued, it seems that the
drive to uniformity might even be reversed,
Some countries have managed to cut
themselves off from the drlve for change
for years—even decades—but sooper or
later they are reintegrated into the world
pattern frequently retaining however their
independence of approach.

The extent to which all this is relevant
to the situation in Asia and the Far East
may perhaps be judged by the issue of a
report on criminal justice reform published
by a distinguished gathering of American
lawyers in the past few months which
calls for radical changes which however
pertinent may not be practical in other
contexts. This document calls for:

(@) The abandonment of the prison
system as now practised with as many
offenders as possible being released to
community services and the remainder
being allowed conditions of life and work
comparable to those of persons living
outside.

(b) The discontinuance of the system

of indeterminate sentences or discretionary
parole so that each offender would know
exactly how long he must serve.

{¢) The removal of discretion from
police and prison administrations and the
opening of all records to scrutiny by an
accused or his representatives.

Already there are politically organised
groups of ex-offenders in many of the
developed countries campaigning for the
removal of all discrimination in employ-
ment due to the recording of a conviction,
for more specialised training, for the exten-
sion of self-government for prisoners in
institutions, for the payment of equal
wages and the increase of privileges for
all those coming into contact with the law,
for the representation of prisoners at all
levels of prison administration, for- legal
counsel and legal training for offenders
and for the removal of stigma from a
prison conviction. There are young Euro-
pean lawyers and criminologists arguing
for the abandonment of all ideas of treat-
ment and questioning the right of the
authorities to try to change the life styles
of offenders. And the idea that the whole
structure of criminal administration is
related to a class system with discrimina-
tory implications is gaining ground in a
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number of the more developed areas where
of course there is also more crime, more
tronble with criminal justice and more
pressure for revolutionary change.

Merely to list these demands is to
indicate that they find no echo of general
sympathy in some of the developing coun-
tries of Asia and the Far East where
there may be less crime but there is a
greater attachment to the idea of condign
punishment. In many such countries there
is no widespread call for change. Condi-
tions in the institutions may be worse than
in wealthier c¢ountries able to afford
something better: but the dissatisfaction
in so far as it exists has no disturbing
dimensions for the status guo. It may be
argued that this is because the opportunity
fo protect is more limited or because
people are not educated or perhaps be-
cause the social system js more moralistic.
Nevertheless the fact remains that gen-
erally speaking the trouble emanates from
those quarters where conditions may not
be the worst or where aftempts to deal

with growing crime by repressive tech:-
‘ miques have not been markedly successful

or where the possibilities of organising
for change are rather better understood.

These proposals for change in criminal
justice practice are advanced ideas entirely
contrary to a great deal of the established
thinking about crime. They are some-
times bewildering to- people in countries
where there is really no widespread intel-
lectual or public dissatisfaction with the
criminal justice or legal system. It is more
than doubtful that they would find any
place in those Asian or Far East countries
which are still struggling to bring their
criminal ‘justice systems up to the. levels
which the Buropeans and Americans now
appear to be abandoning. If one takes into
account. the limitations of resources and
the fact that it inight be impossible any-
way to provide the kind of egalitarianism
for offenders now being advocated as a
matter. of right (not privilege) then the
issue becomes clearer,

Fundamentaily, it is a question of
whether countries with different cultural
backgrounds and potentials, with different
principles and systems of values, can be
{or should be) expected to be caught up
in the transformations of values being
experienced in the West, Perhaps they
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cannot escape: their philosophies might be
transformed by the culture tontact, the
great expansion in education, dissatisfac-
tion with older and more entrenched ideas
which subordinate the young to the more
mature. Here the power of mass com-
munications cannot be over-estimated.
Nothing spreads like ideas and there are
always frustrated, under-privileged or un-
justly treated groups ready to use changed
concepts of this kind for the benefits they
promise. . On the other hand the intellec-
tual gymnastics of modern Western culture
may be an indication of its philosophical
poverty, It could be that Asian and Far
Eastern countries would be ill advised to
follow modernism of this kind. if it entails
abandonment of older principles which
have proved their worth. It is significant
that many of the younger people in the
West, dissatisfied with confused value
systems, have turned to Eastern religions
and Eastern mystics for possible solu-
tions. It is arguable therefore that Asia
may. be advanced in its thinking on
fundamentals and in a position te develop
criminal justice systems more appropriate
to their needs than those emanating from
America or Eurdpe.

The -issue is crucial for Asia where the
modernisation has usually meant the
abandonment of older approaches to cri-
minal justice in favour of Western laws
and penal philosophies. Obviously these’
have been modified in practice by diverse
focal conditions and in their administra-
tion or day to day application they may
be very different from the Western sys-
tems they emulate. Nevertheless the drift
has been in the direction of following
what were regarded as more enlightened
practices. Now is the time for some
very deep thinking about criminal justice -
in Asia and the Far East. Older, usually
harsher methods of dealing with crime
have been abandoned in favour of West-
ern laws and principles. If these are still
the best and most enlightened then re-
forms will need to be considered in the
light of the revolutionary thinking of the
West. If there are local philosophies con-
sidered better then they need to be studied,
brought up to date, worked out in detail
and applied in practice so that the West
can benefit eventually from the longer
experience of civilised living to be found

N

REFORM IN ASIA

in this segment of the globe,

The question for the future for all
developing countries is the question of
whether their Zdifferences from developed
areas are due to basic cultural distinctions
or merely due to a time lag in the general
process of material, economic and sogial
change. If the differences are culturaily
determined and represent a definitely dis-
tinet system of values then this should
become more explicit in planning for cri-
minal policy, Measures taken should
relate more directly tc cultural funda-
mentals. This is not easy where not only
the legal and court systems but the police
and prison services have been imported
structures from cultursily alien metro-
politan countries hut the crisis in these
older systems makes a reconsideration
necessary, If, on the other hand, the
differences are not really s¢ fundamental,
if only a time lag is involved and the
question is really only one of greater

conservatism where the pressures for

change are not so great then the develop-
ing areas would do ‘well to move fast in
the direction already being taken by the
developed countries. Indeed, being rather
less set in- their industrial and urbanised
ways they may be able to jump ahead of
the rather less flexible developed countries
and to show the way to improved criminal
policy.

Perhaps in no area is it possible to
provide a categorical reply to a question
of this kind. Some of the differences are
cultural and the values very - different
indeed: but the time lag problem is also
a reality in many areas. Therefore, the
issue is a good deal more complicated
than at first appears and inevitably logic
has to be tempered with compromise.

Criminal Justice Systems

Criminal justice systems vary in Asia
and the Far East from the Anglo-Saxon
type based on Common Law to Conti-
nental types derived from Civil Law—and
from traditional Moslem forms of legal
administration to less formal. systems of
social control based on a Hindu, Tao or
Buddhist conception of social structure.

Some of this variety flows from the
diversity of colonial history in Asia and
the Far East— from the Portuguese,

35




o,

C

EXPERTS

i

Dutch, French and English penetrations
overlaid more recently by the American
presence. However, there are also differ-
ences derived from thes ancient civilisa-
tions of Asia predating by hundreds of
years those of Western nations.

In Afghanistan and Iran there are forms
of criminal justice based on Moslem
precepts with however modern statutes
and judicial procedures introduced from
Europe. Here there is also a National
Immunity Office for the receipt of com-
plaints from any citizen. Complaints need
not be signed but will not lead to prosecu-
tion unless corroborated in some way.

In Laos the law is, in effect, the lesser
of many forms of social control based
upon 2 highly integrated village form of
social structure which even the fortunes
of civil-war have not greatly disrupted.
Here even the evacuations of large popula-
tions and the flood of refugees from
internal conflict has been no less than
the movement of integrated villages com-
plete with their own forms of administra-
tion. With such strong local cohesion
the official type of statute law is essen-
tially peripheral to the more powerful and
effective informal controls of human
behaviour. In both Laos and Thailand,
Buddhist monks are active in the moral
development of the people dealing with
family problems and sometimes minor
offences of a criminal nature.

Jepan offers a fascinating example of a
iraditional structure absorbing both Con-
tinental and Anglo-Saxon systems and pre-
cepts yet fashioning a criminal justice sys-
tem which is still essentially Japanese in
practice.

Ausiralia and New Zealand present
almost complete reflections of the British
legal systems but with some interesting
local variations whilst there are other parts
of South East Asia faithfully reflecting
a French culture, or, as in Ceylon carry-
ing forward a Roman-Dutch system of
legal administration. China offers two
interesting examples of criminal justice
policy, one based upon the ideas of Sun
Yat Sen and the older Mandarin prin-
ciples of social development and the other
based upon a Marxist conception of the
structure of society and its interpretation
in behavioural terms, Both of these are
modern, however, in the sense that they
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are affected by modern developments in
economic and social growth and in the
changes of life style which flow from inno-
vatjons in the methods of production. But
they necessarily differ in their concepts
of crime and in their approach to the
treatment of offenders.

In this situation, it is very difficuit for
Asia to develop any one common approach
to criminal justice reform. Apart from
the diversity of history, of culture, and
of general backgrounds, there is the ob-
vious conflict of fundamental values which
will determine how one will (or should)
define crime and how one will (or should)
deal with persons who do not conform to
social standards. The very foundation of
any criminal justice system consists of
the philosophy behind a given society.
Behaviour to be prohibited can only be
defined in terms of basic values. Indeed
there can be no criminal justice policy
without both politics and philosophy since
the individual and social conduct to be
controlled depends upon a mation's con-
ception of what is good and what is bad
—and on what can be appropriately con-
trolled and what cannot. It is for this rea-
son that a considerable number of modern
dilemmas arise in criminal justice. Basic
principles are either taken too much for
granted or else they are bypassed in ‘the
attempt to develop control systems with-
out moral implications.

Where a society is either:

1. small and fully integrated in its value
systems so that everyone supports the
general principles of right and wrong;
or

2. large but ideologically uniform so that
there is a general consensus on basic
values,

then the criminal justice system can be
expected to follow a logical, if not al-
ways an enlightened, pattern, Ideas on
crime will coincide and the criminal will
be a non-conformist to be eliminated al-
together or to be re-educated and restored
to the society according to the gravity
of his offence and the prospects for his
reformation.

On the other hand where a society is
large in population, highly urbanised,
complex in structure and also diverse in
its ideas of right and wrong, then the
criminal justice system can be expected
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to become exceedingly difficult first to
define and then to administer. In this
situation which is typical of a number
of highly industrialized countries there is
really little or no real consensus on right
and wrong. There are innumerable sub-
groups and sub-divisions of sub-groups
fragmenting society to such an extent
that the more widcly separated sub-cul-
tures of society are frequently in conflict.

In such conditions even majority rule
is often achievable only by the kind of
compromise which allows political stabil-
ity at the expense of toleration. Behaviour
considered right by some and wrong by
others has to be allowed and it is often
only the most extreme forms of non-
conformity or the most dangerous of-
fences which can be clearly defined as
crime. Inevitably such a society drifts
into a growing permissiveness with a cor-
responding confusion for those who are
expected to define the law determine
minimum standards of conduct and to
regulate behaviour. On the one hand
there will be an increasingly strong sup-
port for the idea that no one is really
competent to judge right and wrong be-
cause even a heinous crime in the eyes
of some is justifiable protest in the eyes
of others. On the other hand the laws
will be expected to provide minimum
standards which are no longer prescribed
by informal social contrals or defined by,
morality.

The problem for the modern society is
therefore one of how to maintain order
in change, stability in a period of dynamic
adjustment and peace in a situation of
essential conflict, For Asia and the Far
East these problems present themselves
in a variety of forms. In some areas the

societies are still relatively undisturbed,:

relatively uniform in their value systems
and therefore relatively satisfied with
their criminal justice.

In many areas of Asia the pressures
of industrialisation, urbanisation and sci-
entific change have already spawned large
urban complexes with all the problems
and difficnlties of big cities anywhere. In
some of these urban areas the issues of
sub-cultural conflict are already wvery
clear and the rates of crime are rising.
Hong Kong, for example, after a history
of massive immigration and abundant

labour is developing all the difficulties
of \an affluent metropolis, with its con-
centration of high rise buildings, new life
styles and value systems, complicated by
divisions of a social and traditional
character which are peculiar to Chinese
society. Armed robberies are increasing
in urban centres as far apart as Manila,
Bangkok, New Delhi and Teheran. And
everywhere the flood of cars cause traf-
fic problems giving rise to situations which
are criminogenic because of the funda-
mental similarities of motivation which
are not always completely disposed of by
decriminalising traffic offences or setting
up special courts. Everywhere criminal
problems are permeated with political
issues and corruption; land speculation
and organised crime become serious out-
growths of the modernisation of living.

The approach to criminal justice sys-
tems must therefore be both extensive
and intensive. On the one hand there is
the need for a wider view of criminal
policy as an integral part of general
political and social policy of a given
country, It is a reflection of local mores
and customs and a by-product of develop-
ment. From this wider viewpoint criminal
policy cannot be something apart from
the more general social situation but must
be developed from it- and through it.

From this point of view the traditional
criminal justice services of the police, the
courts and prisons, and the probation and
parole systems may be too limited for the
wider needs of effective policy making.
The “criminal justice system™ in this exten-
sive context would need to include not
only health and education but also the gen-
eral economic and developmental services
of government.

In this general context it is impossible
to talk about criminal policy (thinking only
of courts, police, prisons, etc.) whilst vast
amounts are being devoted to sweeping
economic changes likely to create oppor-
tunities for crime or to make the detection
of crime more difficult,

On the other hand, the criminal justice k

systems even ip the traditional sense of
police, prisons, courts, parole and proba-
tion services, etc., are themselves not al-
ways inter-related effectively so that there
is need for an intensive conception of
criminal justice working on the creation of
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a system which is truly a system in the
sense that it links and inter-relates all those
direct services for the prevention of crime
and treatment of offenders like police, pri-
sons, courts and probatiof in such a way
that they strengthen, reinforce and service
each other. Too often, at present, the
national policy in relation to police strength
is quite unrelated to the parallel invest-
ments being made on the courts or on the
prison services. The result is that an im-
proved police force often means an over-
crowded court system and both of these
may lead to an overcrowded and corre-
spondingly inefficient correctional system.
Correctional, judicial and law enforcement
policies therefore have to be interlinked so
as to produce an effective criminal justice
system. In the smaller countries, this inter-
linking of the direct crime prevention serv-
ices is not too difficult but in the larger
countries—particularly those with federal
constitutions—the problem of bringing to-
gether police, judicial and correctional
services can be immense and sometimes so
complicated as to appear overwhelming.

The point to note therefore is that for
the development of criminal policy and
for any approach to criminal justice reform
it is necessary to be clear about the way in
which the term “criminal justice system”
is being used. It is important to specify

_ whether, when we are thinking of the

criminal justice system, we are thinking of
crime prevention in its, widest context to
include social and ecopomic services as
well as the direct crime prevention services
like the courts, police, prison services, ete.
—or whether we are restricting our think-
ing to the narrower limits of the direct
crime prevention services. Both perspec-
tives are necessary but it is important they
should not be confused.

Objectives of Crimina] Justice Reform

After a revolution there is usually a
frantic effort to redraft laws, reorganise
judicial procedures, appoint new judges,
establish new precepts of advocacy and to
generally bring the criminal justice system
into line with the new political order and
its revised criteria for good and bad be-
haviour. Crimes may be redefined, earlier
prisoners released and new groups sub-
jected to investigation, prosecution and
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various forms of restriction or punishment.

Without selecting any particular coun-
tries for comment it is instructive to look
at the results of these revolutions after a
period of, say, ten or fifteen years. Despite
a very disruptive period of change and
adaptation it is often possible to observe
that after some time the prisons begin to
100k much the same as before (though the
types of people incarcerated may have
changed), the courts are scon following
procedures which are becoming increasing-
ly dependent upon precedent and estab-
lished practice and even the police forces
are, within a short time, falling back on
principles of investigation and prosecution
which are familiar everywhere.

In other words, criminal justice systems
are not too easy to revolutionise. It is not
difficult to change the laws or to change
the types of people prosecuted—and it is
not difficult to break away for a short time
from the regular methods of conducting a
frial. But there is a certain prevalence
about criminal justice practices which
would appear to indicate that the options
are rather limited. A trial in Greek times
looked not too dissimilar from some of the
trials today, Police inquiries were compar-
able even though modern police services
were not known and the principles of ad-
vocacy, argument and counter argument
were much the same. Dungeons were used
to keep persons pending trial and though
the methods of disposal tended to be
harsher these were offset by the relative
inefficiency of the inquiries so that fewer
offenders were caught, Even the Commu-
nist technique of a public irial has many
historical precedents. And the tortures
sometimes inflicted on accused persons
subjected to the ordeal in medieval times
have a habit of recurring throughout the
chronicle of human endeavour. On the
other hand, the use of prisons for punish-
ment and the development of parole and
probation are relatively new techniques and
the conditions of modern living impose
new problems which place the older vin-
tage systems in newer social containers.

Criminal justice reform needs to be ap-
proached therefore with a view to its limi-
tations as well as its necessity. The pro-
posals for ideal societies are still far from
actualisation and criminal justice reform
has to become the art of the possibie.
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Objectives are therefore paramount. In
fact when considering criminal justice sys-
tems the objectives do not simply provide
direction: they serve also to motivate the
administration of the system and give it
meaning: above all they justify what has
to be done. The questions must always be:
“Why do we prohibit or enjoin certain
types of conduct—What makes them pre-
ferable or not preferable to their oppo-
sites?"; “Why do we investigate in this or
that particular way?”; “Why do we have
trials and adopt these procedures rather
than others?”’; “Why do we punish and how
should we punish?” In short, we have to
be -constantly saying why we have a crimi-
nai justice system at all and what we are
intending to achieve by it.

The answers to these questions have
never been either easy to provide or con-
sistent when they were provided: Utilitarian
principles have to be tempered both with
justice and mercy — with practicality as
well as humanitarianism. For example, if
our objective in having a criminal justice
system was simply to rid society of its
offenders then from a purely utilitarian

" standpoint this could be achieved by the

consistent use of the death penalty, What-
ever its effect in general or particular de-
terrence there can be no doubt that a regn-
larly applied death penalty would rid so-
ciety of those brought before the courts.
Here is a simple, cheap and effective way*
to eliminate offenders, Of course we can-
not adopt such a simplistic solution be-
cause neither our sense of justice nor our
humanitarianism would permit it. In justice
we could not execute all offenders becaunse
some would have deserved it far less than
others and it would not be fair to treat
them all alike. Moreover, even for those
who could be held to have committed
equally heinous offences or to be equally
dangerous to society, the death penaity is
not a sapction to be applied automatically.
Humanitarianism intervenes to avoid large
scale executions and even when by all the
rules and regulations the death penalty is
both deserved and fitting for the type of
offence mercy intrudes to temper the
quality of justice and efficiency.

So what is the criminal justice system
for? To wreak public vengeance on those
who have outraged public feelings? To en-
sure a condign retribution, i.e., to make an

offénder pay? To reform the miscreant and
restore him to society? Or simply to pro-
vide protection for society? Most societies
have found it impossible to give any single
answer to such questions. Perhaps it is im-
possible to do so except in a very academic
sense. Certainly no one answer can avoid
complications from the other considera-
tions or possible objectives. It might be
possible to reform an offender by provid-
ing him with a pension for the rest of his
life so that he has neither the need nor
reason to steal: but this would be unfair
to people who have not committed crime
so that justice gets in the way of efficiency
once again, Similarly, retribution has the
disadvantage of removing all justification
for reforming the offender or protecting
society. If it is the principle of retribution
which counts above the others then it has
to be recognised that when an offenider has
paid he has no further obligation to so-
ciety. In fact there are well known cases
of traffic offenders or prostitutes being
prepared to make full payment by way of
fines because this is-a business investment
leaving them free to make more money
than otherwise. In some cases of parking
fines or the operation of vehicles without
appropriate licencing or repairs—and par-
ticularly with the practice of some types |
of vice or prostitution it “pays” to operate
illegally and to accept the usual penalties.
The fines become a kind of inescapable
tax. which, once paid, however, “permit”
the offenders to continue their illegal but
profitable trade. Sometimes the cost in
fines can be offset by higher prices for the
illegal service offered. Here again consid-
erations of justice, the protection of society
and the need for reformation so as to
reduce the social ailment tend to obstruct
any total commitment to the principle of
retribution alone,

Whilst no society has found a satisfac-
tory answer to this inconsistency of possi-
ble and -necessary objectives some have
been clearer than others. Once again it is
a case of the simple, less complicated or
ideologically cohesive societies having the
advantage of a clear philosophical back-
ground within which to set their eriminal
policies. They can work wholeheartedly
for strict justice, reformation, retribution
or efficiency with no qualms even if other
considerations sometimes cut across these:
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the direction is clear even though the path
may not always be straight. Complicated,
culturally diverse or internally divided so-
cieties are in greater trouble with their
objectives. Not only aré they sometimes
constrained to try to follow all the objec-
tives at one and the same time—with all
the confusion and iniernal contradiction
which this implies but the terminology is
plagued with diverse interpretations. “Pro-
tection of society’ can be construed by its
opponents as the use of power to protect
vested interests in the stqtus quo, ie., as
resistance to necessary change. “Reforma-
tion” can be challenged as being an un-
justified imposition of the standards of a
power elite on a dispossessed minority.
And “retribution” can be interpreted as
official vengeance. The variations on this
kind of theme are mumerous and inimical
to any effective ordering of the possible
objectives of criminal policy.

The issue is as frustrating then as it is
pertinent to the whole question of criminal
justice reform. The problem of objectives
is a nettle which must be grasped before
the question of reform can have any mean-
ing. Present objectives— or the lack of
them—need to be compared with those to
be proposed for the future. To provide any
answer to the relevance or validity of the
sweeping changes in the criminal justice
system of the U.,S, mentioned earlier in this
paper we need to answer the question of
objectives, Only when.we know the main
objectives is it possible to judge the validity
of present criticism and the justification
for change. Only by knowing the objectives
proposed for the future is it possible to
evaluate the specific recommendations be-
ing made.

It is possible of course that in many
countries of Asia and the Far Bast the
objectives of the criminal justice system
have never been posed in quite such terms,
The obvious need for law and order and
the obligation to provide courts with sanc-
tions were in themselves sufficient aims
and justifications for the law and its ad-
ministration, In the light of the revaluation
of systems now likely to be imposed by
world conditions it is imporfant to look
carefully at objectives whether they be ex-
pressed or simply implied in the action
being taken to deal with crime. For one
thing it is obviously impossible to evaluate
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present systems of criminal justice without
knowing what in fact they are supposed
to be doing. Only when we know what
they are expected to do or are intended to
do can we begin to judge whether or not
they are efficient, useful, desirable or effec-
tive.

The Need for Change

Any suggestion of criminal justice re-
form raises the question of whether it is
needed and by whom. In some countries
the rises in crime have been sufficient to
attract attention to the inefficiency of the
present criminal justice structure as a me-
chanism for crime prevention. Elsewhere
humanitarian movements have induced
changes in the name of a higher standard
of consideration for the less fortunate.
Lately the preoccupation with human rights
has engendered a concern that present
criminal justice procedures and practices
may be doing less than justice to man’s
fundamental rights to life, liberty, educa-
tion and equality of opportunity.

However, the definition of a ‘felt-need’
for change is not very easy. It cannot be
claimed that improvements in penal prac-
tice have always had the support of the
public. Frequently such improvements in
penal practice have taken place either with-
out the public being aware of the fact or
else with the public being in favour of
quite the opposite tactics with offenders.
Capital punishment, for example, is a clas-
sical case of change often quite contrary
to public feeling. In several countries capi-
tal punishment has been abolished by the
legislators against the express wish of the
general public as reflected in public opin-
ion polls. And in England ‘hard labour’
had been eliminated from prisons long be-
fore the fact was appreciated by the legis-
lators or the genmeral public. Usually the
view of an ‘enlightened intellectual elite’
demanding change is not that of the public
at large.

There is a question therefore of how the
demand or the need for change in the
criminal justice system is to be estimated.
Is it needed at all—how do we know? How
much change is desired? In what direction?
Here the authorities will obviously have
the last word: but they may decide to pre-
face any revision of the system with a kind
of referendum: or the authorities may pub-
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lish in advance their proposals for change
50 as to obtain public reaction. Again, there
are so many different ways of doing this
but any government will need to be on its
guard against promoting fundamental
changes in the criminal justice system with-
out some reason to believe that the public
will accept it. History shows however that
whether it has been a question of changing
the law, decriminalising certain behaviour
like prostitution or homo-sexuality or
building new types of prisons, it has rarely
been possible to rely on a public opinion
poll. It is well known that neighbourhoods
oppose the building of new prisons near
them either because they are afraid of
escaping offenders or they are fearful of
the effect of such an institution on the
prices of housing in the locality, Does this
mean that the majority view must of neces-
sity be ignored in the attempt to improve
the criminal justice system? Certainly it
cannot mean that the majority of the legis-
jators can be ignored, i.e., those elected to
represent the people—for it is these legis-
lators 'who need to approve the changes
thought necessary.

We should also note, however, that in
the past it has been possible to effect quite
a number of improvements without legal
change at all. For example, the poiice
might gradually reduce the attention they
give to breaches of old laws which are no
longer respected. This happened with the
old Sunday Observance Law in England
or the legal prohibitions against certain
religious clergymen wearing special dress.
These laws were unenforced for a great
many years before they were actually re-
pealed and it is clear in many countries
today that criminal justice reform is in
operation by the changes which are ad-
ministratively effected in police policy:
changes in the public attitude to certain
offences are reflected in the day to day
behaviour of ‘the police., Similarly, the
courts can change the law in practice by
interpreting it differently. Judges say they
apply the law but they do not make it:
but this is only half true for a great deal
of the making of modern law depends upon
the way in which the judges choose to
interpret the intentions of the legal drafts-
men, The entire way of life in the United
States- has been changed since 1960 by
significant decisions of the Supreme Court

affecting discrimination and human rights,
And in England the entire process of police
investigation was changed in the early
1920’s by the decision of judges on the
kinds of voluntary statements which would
be admitted in evidence, Finally, hard
labour as a punishment was abolished in
England long before the fact was realised
either by the public or the judges. Admin-
istrators gradually reduced the differences
between those sentenced to hard labour
and those sentenced to ordinary imprison-
ment so that it eventually became purely
technical. Maybe by the end of the war
there was only a difference of one blanket
between the two groups. Yet until 1948
judges continued to award hard labour as
if it was a much more severe penalty.

These are examples of criminal justice
reform which have happened without the
necessary approval of the public or the
legislators. They came as a matter of policy
decision on how present laws and practices
were to be applied. 1t could be said that
they could not have happened without the
tacit approval of the public and the legis-
lators but we cannot be sure, It could be
that every one of these changes would have
been opposed if put to the vote of the pub-
lic. On the other hand the public can react
quite differently. There are examples in
the 19th century of juries so opposed to
the harsh laws dealing out the death penal-
ty for petty stealing that they would value
the object stolen at a ridiculously low fig-
ure 50 as to allow the offender to escape
the capital punishment, Here was an ex-
ample of the public changing the law in
practice. Also there are many instances of
public sympathy for offenders which make
unpopular laws unworkable—either by the
police or the courts. Therefore in estimat-
ing the need for change in the criminal
justice system we have to apply a number
of different criteria, not the least of which
is to assess the mood of the public and its
capacity for tolerating non-conformity.

Directions of Change

It is sometimes assumed that changes in
criminal policy must always be in the di-
rection of greater leniency and greater per-
missiveness. Indeed we are frequently
urged to avoid using the law excessively
and to strive for greater humanity in gur
approach to. offenders. Nor can it be
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doubted that the history of the past two
hundred years has been that of a general
world movement towards greater consider-
ation for those who have been so unfortu-
nate as to get into trouble with the law.
However, it would be a mistake to assume
as a result of this that the only logical effi-
cient or humanitarian direction for crimi-
nal justice policy to go is in the direction
of relaxed laws or increased privileges or
that leniency and civilisation are necessari-
1y concomitant.

Of course compassion for the under-
privileged or unfortunate and mercy in the
administration of justice are essential
marks of civilisation but if these should
become indiscriminate, excessive, or hap-
hazard; if they should become the rule
rather than improvements of the rule; if
they should undermine rather than refine
justice, then they are likely to deteriorate
into sentimentality and become self-defeat-
ing. No one would suggest that criminal
justice should move in the direction of
greater harshness towards offenders but
many developing countries have had to
face the problem for a long time that the
commitment of a juvenile to a well equip-
ped and well statfed re-educational institu-
tion might give him a level of education or
vocational training not offered to the
young people who do not cause trouble.
There is a balance to be maintained there-
fore between the rights and privileges of
the general public and' those of convicted
offenders. It is significant that some of the
developed countries have reccatly been try-
ing to achieve this balance by giving more
attention to the rights of the victims of
crime (or witnesses), by awarding them
compensation and by ensuring that they
do not actually suffer from their cooper-
ation with the police. A good deal of the
cooperation of the public with the police
depends upon the way in which people re-
peating crime are dealt with. At the same
time it has to be recognised that in many
countries the better conditions for prison-
ers have been achieved more in words or
on paper than in fact, The lack of re-
sources, low budget priorities for prisons
and the limited understanding of this field
have often meant that prison conditions
have been far below the standards agreed
upon so that any idea that prisoners were
favoured was greatly misleading.
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Directions for reform will be dictated by
the social climate in the country, the atti-
tudes to various offences (e.g., toleration
or outrage) and the needs of the system as
indicated by the problems which the sys-
tern is experiencing. Obviously the direc-
tion of reform cannot, for reasons already
explained, be determined solely by con-
siderations of efficiency. Justice, humanity
and especially the obligations imposed by
human rights mean that efficiency alone
cannot be the only criterion. On the other
hand the country will require a system
which works satisfactorily: if, despite all
the efforts made, crime is rising then we
need to look at the total system—to see
how criminal justice in the widest sense is
operating, to understand what factors in
society are placing burdens on the police,
prisons, courts, etc. We will also need to
look intensively at our direct services to
see whether they are not operating incon-
sistently, e.g., the courts overcrowding the
prisons with persons for whom the prisons
were never intended, the police overcrowd-
ing the courts with cases which might be
better dealt with otherwise—or perhaps the
legislators giving immense trouble by try-
ing to deal with every kind of problem by
means of legislation.

Harshness or leniency should not apply.
The question should be to decide what will
work within the limits of possibility, justice
and public acceptance, Obviously a prior
concern will be with the protection of the
fundamental humaan rights—not only those
of the offenders but those of their victims
and of the pubjic generally, Needless sever-
ity can be excluded from the beginning
sings there is a basic obligation in any
¢ivilised society to respect the dignity of
man whether he be an offender or not. If
prison is in itself a punishment (i.e., the
deprivation of liberty) then it is wrong to
make the conditions painful. But it may be
necessary to devise other penal sanctions
to provide incentives and motivations
which cannot be produced by prison con-
ditions as they are known. Here it is im-
portant to bear in mind that whilst the
U.S. is having problems with its prison ad-
ministration some of these seem worst
where the conditions are not the worst in
the country—and Scandinavian countries
which have extremely progressive prison
systems including the unionisation of pri-
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soners, home leaves, telephones, no uni-
forms, half-way houses, outside employ-
ment and the representation of offenders at
all levels of administration also have prob-
lems which probe the realities of the penal
system.

The fact is that society has never really
devised entirely suitable  procedures for
dealing with crime and with offenders in
situations where complex and divergent
value systems have to be accommodated
in large cities. Most penal methods had
their origin in societies which had a con-
sensus of values and full public support for
the penalties. Also most criminal justice
systems originated in conditions within
which it was not necessary to think of
eliminating all discrimination or providing
a uniformly effective service. Criminal
justice systems traditionally served the
ends of those in power and sometimes had
the effect of reducing opposition to the
status quo. Professionally the criminal jus-
tice services moved away from this so that
courts, lawyers, policemen and prison offi-
cers regarded themselves as servants not of
any power elite but of the general public.
In so doing they contributed sutstantially
to the social changes which have made the
older systems of criminal justice difficult
to operate.

In determining directions of change
therefore, it may be necessary to take a
new look at the ways crime is being dealt
with—perhaps fo take a new look at the
concept of crime itself. In Denmark, for
example, the proposal has been made that
shop lifting be removed from the statute
book, i.e., it should not be a crime. In
other countries stealing of goods below a
certain ‘value has been suggested as un-
necessary to prosecute. These are examples
of affluent sccieties not thinking so much
as in previous times about the protection
of property rights. Instead, they tend to
become concerned with. pollution, viola-
tions of anti-trust laws; currency specula-
tions which can impoverish millions and
the ramifications of organised crime or
white collar crime, All this is an interest-
ing trend but alongside it must be placed
the recrudescence of violence in modern
urban society — the evident recourse to
cruder and more harmful ways of stealing
or robbing people or extorting money.
These too need a criminal justice system

which is capable of contributing to a safer,
more civilised and social just society.

Evalupation

Whether change or reform is necessary
—apart from any public demand—will be
revealed by an objective evaluation of the
criminal justice system in the light of its
objectives. Does it do what we want it to
do? For example, does it really prevent
crime? Are we sure? Does it really admin-
ister justice? Or are we perhaps overlook-
ing the fact that in practice it serves some
interests or some classes more than others?
Do the technicalities of the law sometimes
benefit the clever rather than the just?
Are there in fact too many laws for them
to be enforced-—or for them to be en-
forced consistently? What about the penal-
ties or forms of ‘treatment’? Do they
deter or discourage crime? Do the prisons
reform—or do they embitter and make
offenders worse? Do the probation and
after-care systems really work or are they
workable only with the kind of persons
who do not really need them and who
could have been better dealt with by a
fine or conditional release? And the police
force—is it efficient in detecting and
prosecuting crime—is it effective in pre-
venting crime? Have increases in police
strength improved the crime position or
made it worse? To what extent does cor-
ruption subvert the 'stated aims of the
criminal justice system?

These are the kinds of questions which
have been troubling American and Euro-
pean experts Jately, They have been trou-
bling them because either there were no
answers or else the answers were extreme-
ly disturbing. To take only one example, a
check made of the number of persons
sentenced to death over the -past decade
revealed a disproportionate number of
negroes. Now it may be true that this is a
reffection of the fact that more negroes
proportionately commit offences liable to
capital punishment but many ‘Americans
believed that this was an example of the
difficulty of even being able to administer
capital punishment in a fair and uniform
way for all classes. Therefore, one of the
arguments against capital punishment has
nothing to do with its deterrent effect or
its justice but is directed against the fact
that it always seems to be used more
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against one class than against another and
therefore it is always discriminatory in its
effect, We might subject our own systems
to similar scrutiny, It is pften true that in
police practice the teddency is to concen-
trate attention on certain classes of the
population. The extent to which this is
justified will depend upon the situation in
each country.

We can always ask ourselves pertinent
evaluation questions about the criminal
justice system but we can never be sure
that we have the answers because the tech-
niques of effective evaluation are still
being worked out. However, if our objec-
tives are clear and our time sequences are
clearly specified {e.g., we want to reduce
crime by X per cent in X years), then it is
possible to get some idea of where we are
going. Definitions and interpretations will
always make it possible to advance differ-
ent versions but at least we will be clearer
in our thinking about the value of our in-
stitutions.

The role of the police is especially im-
portant. Are they preveating crime? In one
short police strike in New York there was
no noticeable difference when the police
were off the streets but a few months
earlier in Montreal there was fairly wide-
spread looting when the city police went
on strike. Police methods also require
gareful evaluation. Do police boxes or
radio cars or alarm systems really reduce
crime—or js it better to have policemen
walking the streets in a more visible way?
No one has yet decided what is the opti-
mum proportion of police to population
but it is significant that the highest crime
rates often go with the highest number of
policemen,

The courts are always difficult to evalu-
ate because it seems that the more courts
we have the more we need. This is es-
pecially true when, as in so many countries,
even larger numbers of young people
are benefiting from higher education and
are more conscious of their legal rights,
Cases are not so easily disposable where
more lawyers can be employed (as in
affluent societies) or where an offender
strongly objects to the way his case is
being handled by the authorities, There
is something of a dilemima here, of
course, because there may be no society
rich enough to provide all the courts
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which wiil be needed if everyone in every
circumstance is to be given every one of
his legal rights, Here in the past dis-
cretion has always been the rule and we
have trusted judges, police officers and
various officials to be fair, If such dis-
cretion is fo be reduced, however, in
favour of protracted arguments for legal
rights then the courts system may need
to be transformed. This is especially
true where there iy a prospect of con-
tinuous appeals from one kind of court
to another.

Various attempts have been made to
gauge the efficlency of the various penal
methods~—prison, probation, fine, etc.
However, it is not easy to follow up
offenders for long, years perhaps, in-
truding into their private lives to find
out whether past ‘treatment” succeeded,
The usual method has been to use as a
criteria of success the number of recon-
vigtions, On this basis most of the
methods come out about the same in-
effectiveness except that probation is
strangely uniform in its 70-80 per cent
success and in advance of the other
methods. Prison is not very reformative
on this basis but for a long time it has
been known that prisons get their great-
est success from the number of persons
sent to prison for the first time. The
majority of these do not return. In
recent years, however, the tendency has
been to question these so called success
rates and to maintain that there is really
no ‘treatment’ worthy of the name.
There is a revulsion against an earlier
mental health approach which tended to
treat offenders as either slightly abnor-
mal or emotionally sick and to use terms
like ‘reform’ or ‘rehabilitation.” In any
case, it is argued that the authorjties have
really no right to reform or change a per-
son. . He may be ‘reintegrated’ into his
society but sot regarded as different from
other people and in any need of a cure,
Actually, this idea is reinforced by the evi-
dence that reported crime may be only 16
per cent of the crime actually committed
in a society so that really those who are
caught are unfucky rather than unlike the
people. who never get caught. Obviously
there are sick or peculiar people in prison
but these are also to be found outside and
their need for treatnient may be only
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incidentally related to their crimes.

With all this heart searching on penal
methods it is clear that the developing
countries need to take a long hard look
at the services which they have usually
inherited from those parts of the world
now largely dissatisfied with their own
systems, The criteria for evaluation ap-
propriate to each culture and its needs
will have to be worked out before it can
be decided what to reform and why,
what to retain and why, what to strengthen
and why,

The Broader Perspectives

It has been suggested in this paper
that criminal justice needs to be con-
sidered in both its extensive and inten-
sive connotations. Taking the first of
these it is clear that criminal justice re-
form would not even bear consideration
if there were not certain changes in opr
societies which have made this necessary.
There are some respects in which grow-
ing crime is a price of development.
When large resources are devoted to
changing the means of production and
the established life styles of people it
is evident that certain nepgative by-pro-
ducts can be expected. It is therefore
futile to create criminogenic conditions
and then expect crime to be prevented
by simply adding to the police force,
the courts or the police. These, as we
have seen, deal with perhaps no more
than a sixth of all the crime actually
committed so that when this is rising
for the society as a whole the segment
dealt with by the criminal justice services
cannot be eliminated simply by raore
vigorous repressive action,

Nevertheless, the situation usually
created by a changing society with dec-
lining moral and social controls is that
the law and its enforcement define the
permissible limits of behaviour, If there-
fore there is apathy in the administration
of the law then the permissible limits
are necessarily extended, For this reason
it is essential to first determine the limits
of public and official toleration in a
society and then to develop a criminal
justice system capable of operaung effi-
ciently to maintain these limits in the

interests of all citizens,

Criminal justice in its widest context
however needs to be concerned with the
funds being devoted to agricuiture, for-
estry, commerce, industry and constritc-
tion as well as the amounts going to
health, education and welfare, Apart
from the obvious opportunities for cor-
ruption and fraud likely to be created
when such large amounts are being made
available for distribution, there is the
need for attention to be paid to crime
prevention in the general planning. Ur-
ban development in particular may be
expected to mean more crime but its
prevention can be made easier by the
attention paid to better roads to reduce
traffic problems, street-lighting or com-
munity neighbourhood planning to reduce
anonymity, and different forms of crop
or warehouse protection, Even commer-
cial methods can be designed so as to re-
duce the opportunities for armed robbery.
These are just a few examples but the need
for greater attention to be paid to crime
prevention in national development plans
is being increasingly appreciated.

Although excessive crime is difficult
for any society to live with, crime, as
such, is a normal part of any social
structure and may even serve a number
of useful ends. A criminal justice sys-
tem is also part of this total social struc-
ture and fills a role which needs to be
integrated - into political, economic and
social decisions for - the society as a
whole. Even the most remote features
of a modern society have criminal con-
notations. Computers have not only made
some kinds of operations easier to control
and expand, they have also created new
opportunities for the clever criminal and
complicated problems for the lawyer, the
policeman and those who are supposed to
prevent crime. -Air travel, achievements
in modern medicine, satellite communica-
tions and electronics, have all greatly am-
plified the dimensions of crime and ex-
tended its range. But more to the point
than these scientific changes are the
changes in work styles, leisure activities
and educational levels, These have all
transformed socicties in ways which have
immense sxgmflcance for those concerned
with crime prevention,

Large scale mlgratxon, the fragmenta«
tion of families, the increases in the pum-
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ber of young people as infant mortality
rates fall—these are pregnant with im-
plications for crime prevention. They
have all been induced Ry the directions
taken by those determining how to in-
vest the nation's available or obtainable re-
sources. Therefore they can be provided
in advance -with adequate built-in safe-
guards for crime prevention. We may not
yet be sure what these safeguards should
be. There is still much to be done in
research and evaluation before we know
how far to go—but they can be tried and
tested over time; and if the past is any
guide to the future it should be possible
to do far better than we have been able
to do in the past in the direction of
general crime prevention.

In this approach the attention will prob-
ably be concentrated on planning, techno-
logy, distribution and commercial prac-
tices and the direct crime prevention ser-
vices like the police, prisons and courts
will be brought into the picture as the
broader atiempts to reduce crime have
failed with particular groups and with
certain individuals. However, the direct
crime prevention services are not purely
for ‘mopping up’ and they too have crime
prevention roles to play which fit neatly
into and augment this broader approach.

Coordination of Direct Criminal
Justice Sgrvices

When there is little crime the problem
of coordinating the various services direct-
Iy connected with crime does not pose
itself so forcibly, When, however, the
police force employs thousands, the courts
represent a major part of the investment in
government services and the numbers of
offenders are increasing yearly then the
problems of these various services not
necessarily serving the same objectives and
sometimes even working against each other
begin to arise. It has become a very seri-
ous problem in some of the more highly
developed couniries where within these
services there are now strongly entrenched
vested interests which are resistant to
change,

Perhaps a beginning needs to be made
with a coordinating council te work out
the common objectives and principles for
all the related services and to deal with
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some of the day to day problems which
are bound to arise, However the kind of
informal but day to day liaison which this
kind of approach represents has its limita-
tions and sooner or later effective coor-
dination will be possible only by the use
of either existing or additional funds.

Where a country can establish an addi-
tional fund to be used for projects designed
to improve the day to day coordination
of the services within the criminal justice
system this will induce the kind of working
relationships which are desirable and will
eventually draw all the services into effec-
tive coordination. Where such additional
funds are not available there is no alter-
native but to allow the planning authority
power to amalgamate some of the budgets
so that overlapping and duplication are
avoided. However the issues are sp im-
portant and the resistance to change so
Yikely to be critical that it may not be
possible to achieve the necessary coordina-
tion without a high level political decision.
The possibility has ‘o be faced that a ra-
tionalisation of a criminal justice system
may affect the employment and promo-
tion prospects of a large number of people
—and may well disturb some deep seated
professional interests.

Notes on Particular Services

Each one of the services concerned with
crime prevention provides detailed sub-
jects for consideration when the duestion
of reform is being discussed. It is pos-
sible here only to deal with a few of the
elements which are important for the
broader perspective of criminal justice
reform.

Legislation

Abraham Lincoln once called upon:

“Every lover of liberty (to) swear never
to violate in the least particular, the laws
of the country and never to tolerate their
violation. by others. Let every man re-
member that to violate the law is to tear
the character of his own and his children’s
liberty.”*

* Abraham Lincoln, Complete Works: Ed.
J. G, Nicolay and J. Hay: Century, 1915;
Vol. 1, pp. 42, 44.
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Would he call for the same thing today
when no lawyer even can be sure that he
is not violating some law without knowing
it. Legislation is now so voluminous that
it is impossible for it all to be either ob-
served or implemented. Perhaps some
of this is necessary in a complex, technolo-
gical setting, In cities of ten or eleven
million people it is clear that laws and
regulations are necessary and that the laws
required for some groups are unlikely to
have relevance for others; for instance,
the laws and regulations required for gov-
erning standards in engineering may seem
far removed from the regulations required
for the licensing of commerce or trade
and laws which govern university activities
may seem a long way from the laws re-
quired to maintain order in the streets.
Nevertheless all these laws are needed and
the public is often aware of a direct over-
lap when there is an emergency or some
local crisis,

Even so, it is impossible for the average
citizen to know the full requirements of
the law or to make sure that he is always
observing it. Moreover, the unfortunate
tendency of governments and peoples to
rush into legislation to solve any kind of
problem inevitably means that police forces
and courts cannot possibly administer all
laws. If all of the laws were uniformly
administered then greatly augmented
police and court services would be re-.
quired. The penal systems would be
unable to cope with the numbers placed
in their care and society could probably
be brought to a standstill simply by
rigidly enforcing present law,

In fact this does not happen because
law enforcement and judicial services ad-
minister the law selectively in accordance
with prevailing public opinion and official
policy. Many offences are tolerated, many
regulations expected to work without
special enforcement and many new forms
of legislation may not be implemented at
all unless there is a special demand for
new forms of legal action, e.g. in the
case of pollution. For this reason many
attempts recently to obtain criminal justice
reform have concentrated on legislation.
The attempt has been made to decrimi-
nalise a great many forms of behaviour
which it is thought public opinion would
now tolerate; e.g., homo-sexuality, prosti-

tution, drunkenness, vagrancy. This is
useftil in releasing the criminal justice
services from activities which absorb a
great deal of its time unnecessarily. At
the same time it must not be overlooked
that social problems do not disappear
when they are taken from the statute book.
Recent attempts to deal with the drug
problem by decriminalising drug addic-
tion and using alternative facilities have
sometimes shown that the decriminalisa-
tion is only useful if the other services can
be provided.

In legislative reform it is perhaps im-
portant to be able to determine levels of
toleration of society. This has been done
usually by attitude surveys and public
opinion studies. These may be useful
but also it is necessary tc bear in mind
that most standards have been achieved
in society by leaders able to gauge much
more what people are likely to want than
what they may say they want, Most laws
were not achieved by public opinion studies
but by decrees from a religious superior
or a political leader able to assess the
mood of the time. Getting the right kind
of legislation is therefore perhaps a com-
bination of good leadership and accurate
referenda,

The most difficult part of legislative
reform is of course training legal drafts-
men capable of understanding how far
the various criminal justice services can
go and how far they can effectively trans-
late political requirements or social needs
into appropriate legislation. ~Legislative re-
form might therefore begin by the train-
ing of legal draftsmen in producing the
kind of legislation which now is becom-
ing increasingly appropriate to modern
urban society.

One interesting aspect of this kind of
approach to legal drafting is that, in the
past, laws have been drafted to deal pri-
miarily with individual problems and in-
dividual types of behaviour.  As time
goes on, however, it becomes increasingly
clear that criminal activities in the modern
urban society are often corporate in
character. 1n other words, the laws to
deal with individual problems -are inade-
quate to deal with syndicated crime or
with the various ways of extorting’ money
which are devised by large companies and
corporations, These corporations or syndi-
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cates have legal personality but prosecut-
ing them or prosecuting individwals who
are responsible for them is often ineffec-
tive. From time to time the leaders of
organised crime are prosecuted but in-
evitably new leaders are available to take
their place so that the crime flow con-
tinues. Corporations are fined but if
they can recoup such losses in fines by
simply increasing prices for the consumers
then once again the law becomes ineffec-
tive.

Legal reform therefore requires con-
sideration of the new conditions in which
modern man is required to live. It must
also be alert to the changing concept of
crime in modern urban society.

Courts

There are various ways in which courts
can be relieved of some of the work which
now flows to them automaticaily, e.g.,
{a) Diversion

Halting or suspending formal criminal
proceedings before conviction on condi-
tion that he will do something in return,
e.g., writer of false cheque may be allowed
to escape proceedings if he makes restitu-
tion, or a charge of assault may be dropped
if the offender agrees to take psychiatric
treatment, or a young offender may be
allowed to escape prosecution if he agrees
to accept employrrent and social coun-
selling.
(b) Negotiated Pleas

In most systems 90% of criminal con-
victions are not obtained by the verdict
of a jury or the decision of a judge but
by the plea of guilty made by the accused.
In some systems there may be a degree
of bargaining: in others not. In all sys-
tems the negotiated plea raises questions
of legal rights which need careful atten-
tion. '
(c) Limitation to period of time allowed

for trial

In many countries prisons are over-
burdened with persons awaiting trials. In
some countries as many as 80% of total
persons in prison are awaiting trial. The
only way to prevent this might be to stipu-
late a period of, say, 60 days for felony
prosecutions and 30 days for lesser of-
fences. Whether from the period of arrest
to the beginning of sentence or from the
period of arrest to the beginning of the
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trial would be a matter for each country
to decide.
(d) Abolition of preliminary proceedings

In some systems a great dea] of time is
lost in preliminary proceedings before an
actual trial. Sometimes the procedure
could be streamlined without loss of jus-
tice by abolishing such preliminary pro-
ceedings. In Asian countries particularly
these preliminary proceedings may have
no cultural foundation,

() Use of public prosecutors

In some countries the courts are saved
a great deal of work by the use of public
prosecutors to examine cases brought by
the police and to determine which of these
should go before the court. Here the
judicial purposes need to be carefully con-
sidered. It is possible for public prose-
cutors to become a different kind of judi-
ciary and for the courts to be rendered
relatively ineffective. On the other hand
if this danger can be avoided then a public
prosecutor system can relieve the courts
of a great deal of unnecessary work.

() TRationalisation of court systems

- In some countries there are lower courts
operating systems of law somewhat dif-
ferent to those of the higher courts—or the
court system may be divided between
different state or provincial administra-
tions. In such cases a study of the struc-
ture of the court system with a view to
saving time and improving efficiency could
be very helpful. ’ '

(g) Management systems -

In some countries there have been ex-
periments with the application of man-
agement systems to court systems. Adtten-
tion has been paid to:

(1) The scheduling of cases to obtain
maximum speed of attention;

(2) Record keeping which can be dele-
gated; ‘

(3) The provision of statistics for differ-
ent stages of the court procsss allowing
presiding judges to have the picture of the
flow of cases at any on< time;

{4) Selection and alijcation of judges to
particular areas or types of cases;

(5) The usefulness of a central register-
ing of information available to all partici-
pants in the case so as to avoid conflicts of
periods set for the hearings and delays due
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to unavailability of advocates for prosecu-
tion or defence.

Police

The entire role of police in relation
to a modern anonymous urban population
is very important in considering problems
of reform. The old police system de-
signed mainly for smaller groups of peo-
ple and for operating in close proximity
with the public has become outmoded.
The big cities produce new relationships
between the public, the police and the
offenders.

Many police services have been con-
cerned with the development of neigh-
bourhood security programmes, encourag-
ing people to work with the police in re-
porting suspicious circumstances, to act
as the eyes and ears of the police in
apartment buildings or in residential areas
or to develop links between neighbours
for mutual protection. Sometimes vo-
lunteers patrol their own housing com-
plexes to augment the available but some-
times inadequate police protection.

The telephone in a modern urban area
is the primary link between the communi-
ty and the police. The importance there-
fore of an immediate response by the
police to a telephone call or to radio com-
munication becomes increasingly important

and care has to be taken to ensure com-’

munijcation systems which work quickly
and easily. .

The perennial issues of patrols of
officers known to a neighbourhood or
police cars; or police boxes or police
stations have been submitted to manage-
ment analysis, systems analysis and com-
puterisation with the fundamental ques-
tions usually remaining unanswered.
Should the policing of a modern city be
radically decentralised or intensely cen-
tralised? In practice the attempt is usually
made to get the best of both worlds within
the limits of the funds available.

Officers to population ratios are fre-
quently the basis for police manpower
claims but in fact there is no universally
accepted scientific principle for the de-
termination of the optimal pelice to popu-
lation ratio. . Similarly, there are no
general principles for defining the most

efficient distribution of personnel to fun-
ctions within police forces. Perhaps 80%
of a typical force may be used in patrol,
traffic and investigation work with 20%
used for staff or administrative duties:
and of this first 80% perhaps 50% would
be patrol functions, the remainder of the
staff being used for traffic or investiga-
tioms.

Work-load studies have been carried
out of patrol systems to indicate crime
committed, calls made for police serv-
ices and arrests. Then in addition, ef-
forts are being made to evaluate the per-
centage of patrol time spent on non-
emergency and non-criminal affairs, e.g.,
community relations, vehicle maintenance,
court attendance and administration. On

“the basis of this information decisions can

be made to distribnte staff geographically
and chronologically according to the reia-
tive needs or demands made on the police.
Here the extent to which the police pres-
ence deters or prevents crime is an impor-
tant area of concern on which, unfortu-
nately, there is, as yet, little reliable infor-
mation. It seems ualikely that crimes of
passion or vengeance are much deterred by
police presence: on the other hand the op-
portunity for crime is substantially reduced
by effective surveiliance, - -

Police agencies arc accustomed to rely
upon crime and arrest siatistics to meas-
ure their effectiveness. However  studies
of police work which have been made
suggest that from 14 to % of all police
time is spent in providing non-enforce-
ment services. Many police forces are
reluctant to relinquish these emergency or
community services not related to crime
because they constitute an important ele-
ment in police/community relations.

A patrol officer is usually the first
police official in the scene of a crime
and therefore the first investigator. In
some countries he may be permitted to
follow up his investigation to the prosecti-
tion stage but in other countries he will
have to hand over to a specialised investi-
gator or detective unit. Sometimes these
detective units are also highly specialised
by region, type of offence and weapon
involved. An instance given to a Presi-
dential Commission in the U.S, was that
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of a “North Division liquor store armed
robbery team.” Naturally the possibility
of this kind of high specialisation depends
upon the size of the force and the needs
of the particular area but few countries
can afford to over-do the specialisation
at the cost of manpower for more gen-
eral work. Vice squads, fraud teams and
homicide units are common: and drug
or armed robbery units are becoming
more popular: but the need for sufficient
manpower for general services will usual-
ly restrict the extent to which specialisa-
tion can be carried by a police service,

Clearly the role of the police in a mod-
ern urban setting is something very dif-
ferent to that of police in earlier years.
The size of the town, the multiplicity of
police duties and the withdrawal of so
many people from concern with the fate
of fellow citizens both alienates the police
and makes the police more essential.
Tests of public demands of the police
seem to show a desire for a greater police
presence. More police patrols are called
for, more protection demanded: but in
these very areas of increased police
strength crime continues to rise. Again
police seem to be valued more accord-
ing to the speed with which they can
respond to calls in a modern urban set-
ting. Both of these expectations indicate
that the victim of crime feels that he can
no longer depend: upon his neighbours,
friends or passers-by to protect him. And
the tendency of the public is to withdraw
more and more into areas controlled by
private security guards, cameras or elec-
tronic devices, leaving the streets for the
long standing struggle between police and
criminals.  But of course this only makes
the insecurity greater, enables criminals
to divide and terrorise a population and
makes police work more complicated,

In some way then the public needs to
be induced to work more closely with the
police for their own protection, the police
need to review their traditional duties in
the light of modern needs and perhaps
in some areas to decentralise to an extent
which will bring them. closer to those
they serve. Higher standards of police
work are expected by better educated
communities with a greater understanding
of their traditional rights and privileges.
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This fact plus the need to control crime
make better policing an essential of mod-
ern living.

Corre-tions

The prison systems in developed areas
have come under heavy attack in recent
years because of the increased concern
with the rights of prisoners and the failure
of some of the existing systems to re-
form offenders or prevent crime. In
other countries, sometimes with materially
worse penal institutions no such dissatis-
faction has been expressed publicly—or
otherwise, Nevertheless there is no pri-
son or correctional service (fe., includ-
ing parole and probation) which can be
satisfied with its present performance,
especially if this involves the kind of
overcrowding which is becoming familiar
in correctional services as crime rises
and there is a recourse to more legisla-
tive or police activity to deal with it.

The priorities for attention in prison
services are usually:

(a) The maintenance of standards of
care, custody and training capable of
helping the offender to improve himself
whilst respecting his basic human dignity
and the inalienability of his human rights,
The extent to which a criminal offence
should lead to a curtailment or suspen-
sion of a prisoner's basic human rights
(if at all) is very apposite.

(b) The exclusion of cases which can-
not possibly be dealt with by prisons.
This group usually includes drug addicts,
mentally ill persons, alcoholics and per-
haps debtors. However, no prison serv-
ice has entirely succeeded in excluding
such borderline cases from prison either
because resources do not exist for alter-
native services or because the offence
does not permit the bypassing of a pri-
san - sentence.

{¢) The move towards the integration
of prison and community with the devel-
opment of more community services to
avoid the unnecessary use of costly in-
stitutions. '

It is clear that some form of imprison-
ment will always be needed for the most
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dangerous persons or for those whose
offences are of too serious a nature to
permit early release. However, in most
countries, many of those sent to prison
could be dealt with by other sanctions
f these were available. Unfortunately,

alternatives to imprisonment have not
beed\yery imaginative or practical so far.
Extra-mural labour, attendance centres,
week-end imprisonment and the suspend-
ed sentence have constituted most of the
ideas so far advanced.
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Some Human Factors Affecting the Criminal Justice System

'~ by T.G.P. Garner, J. P.*

The criminal justice system in most
countries in the world today is being criti-
cized in part or in total for its failure to
stem the rising tide of crime. In particular,
for its failure to deal effectively with
crimes involving violence or the threat of
violence. At the same time the issue of the
rights of man (human rights) and all the
attendant values they should bring is re-
ceiving much more attention and is now
being put forward in relation to prisoners
confined in prisons,

No one would doubt the basic principle
of human rights or the necessity to strive
for the ideal. However, the application of
the principle must among other things de-
pend upon the setting in which man finds
himself including prevailing social and eco-
nomic conditions. For instance, it should
be the right of every man or woman to l?e
given equal opportunity to work, but in
countries where the unemployment level is
high, acknowledging this right brings no
comfort to those who may be starving or
under-privileged.

It is also the right of every man, woman
and child to be able to walk the streets
and go about their daily commitments with-
out fear of being robbed or molested in
any way. What then of their right in the
event of their being robbed or molested?
Is it not their right to be able to seek an
accounting, a return of property or in more
simple terms, a right to justice?

The criminal justice system is intended
to provide an umbrella under which the
protection of the community is paramount
and to provide a means of dispensing
justice in fairness to the innccent as well

as the guilty, It is therefore understandable
why it is strongly -criticized when it fails
to stem the rising tide of crime.

Bvery country has a crime problem.
Much has been said and there is no doubt

* Commissioner of Prisons, Hong Kong;
(Participant at the 2nd International
Training Course at UNAFEI); Visiting
Expert for the 32nd International Semi-
nar Course,
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that in the years ahead much more will be
said of how far we can trace the roots of
crime, particularly, violent crime, back to?
What causes it? Why do we have so much
crime, particularly, violent crime today?

How crucial to the efficiency of the
criminal justice system is community sup-
port? How can a crime be investigated if
it is not reported? Do victims who fail to
do so commit an offence, perhaps of an-
other nature? Is it condoning the offence
by giving support to the offender if he be-
lieves it will not be reported?

How can an offender be held to account
for his offence if vital witnesses are un-
willing to come forward and give evidence?
How can the courts function efficiently
without the facts? How can the prison
service (except in a purely warehousing
role) and other correctional facilities func-
tion effectively without assistance and sup-
port from the family of an offender and
the community? Particularly, support for
programmes designed to re-integrate the
offender within the community after dig—
charge, for sooner or later almost all pri-
souers are eventually released.

We know from history that crime has
been with us almost as long as man him-
self and as we have progressed and become
more affluent the pattern of crime has
changed along with the offender. Layvs
have changed and so too has community
attitudes towards the law.

This change in attitude by the commu-
nity towards the law has great significan‘ce
and is perhaps overlooked, not necessarily
unintentionally, by some .of the very per-
sons who criticize the criminal justice sys-
tem. Examples are easy to quote, for in-
stance, how many members of the commu-
nity would consider tax evasion a crime?;
the motorist who allows his vehicle to
cause an obstruction (illegally parked) —
does he consider himself a criminal? Such
examples can be labelled, minor and petty,
but are they, is this not relevant to the
issue?

What part does the news media play in
assisting the criminal justice system? Does
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it play a positive or negative role or a mix-
ture of both? The tragic and mounting toll
of criminality and delinquency is continu-
ously making the headlines of newspapers,
talked about on radio and television — js
sufficient use made of the news media in
the field of crime prevention?

Crime is ofien looked upon as the end
product of a long history of unstable and
anti-social behaviour, On the other hand, it
can be the result of an act done on the spur
of the moment, an impulse perhaps, with-
out any thought of the consequence. This
latter phenomenon particularly noticeable
among young offenders is often caused by
association with the wrong type of com-
panion and the offender does not want to
appear as if he is not of the same breed as
those with whom he is associating,

The rise of the young offender as a
major contributor to the crime situation
presents a very serious social problem. If
crime is to be substantially reduced some-
thing must be done about the young of-
fender. Various ways have been tried in
many countries in an effort to remedy the
situation but it has been found that just as
there is no single cause, there is no single
remedy for youthful involvement in crime.

It is in the area of the young offender
where we find glaring examples-of lack of
concern, particularly on an individual
basis. How many cases of young offenders
come before the courts when the parents ,
have expressed disbelief that their son or
daughter had committed an offence, Very
often an investigation of the facts reveals
that evidence of misbehaviour was present
long before the offence was committed. To
aggravate an already difficult situation and
give cause for even greater concern is the
fact that many young offenders come from
good homes and cannot be classified as
under-privileged.

In many cases, parents have been aware
for some time of the “slide down,” signs
have been too prominent to ignore but they
could not, or would not, seek advice or
assistance. OFf course, not all young offend-
ers can be blamed for their involvement in
crime, particularly when it stems from in-
adequate parents, a lack of parental control
and lack of love and affection. Influences
brought to bear by the young on the
young, reactions within peer groups, all
play a part in the expansion of crime

among the youth of today.

The call for more playgrounds and re-
creation areas will not help solve the prob-
lem if a bad influence is allowed to operate
within these areas. Indeed such facilities
could have the opposite effect to that
which they are expected to achieve. Of
course, this does not mean that play-
grounds or recreation areas are not re-
quired; it does mean, however, that they
must not be allowed to become breeding
grounds for crime and so aggravate an al-
ready complexed problem.

What of the amount of crime which
stems from greed, gambling, alcohol, drug
addiction, and even violent outbursts (loss
of temper), does this indicate need for a
closer look at the prevailing standards with-
in the community? Are young people alone
in their attitude to authority? Can we trace
some, if not the majority, of cases of crime
back to a lack of self control—self discip-
line within the community? Does this indi-
cate that it is within the community that
the process of correction must begin if the
problem is to be successfully tackled? On
the other hand, is it possible to ignore the
community and reform the criminal justice
system and by this means alone check the
rising crime rate?

Does the criminal justice system as it
stands at present require reform? If so, in
part or total? On the basis of the system
which now exists in any given country, is
it under stress mainly because of lack of -
manpower—police, courts and prisons? Is
the system so clogged up that we are de-
manding too much?

What exists in the way of research? We
know that research into crime is still in its
infancy but this is no real surprise. It has
over the years been taken for granted that
prison is an appropriate punishment for
most crimes to act as a deterrent for poten-
tial offenders and also considered a suit-
able setting for reform. The more serious
the crime, the longer the sentence? Does
this still hold true, if not what options
exist?

Volunteers from the community work in
a number of countries alongside perma-
nently employed workers in such fields as
probation and after-care. Are they useful?
Do they have a role to play in the criminal
justice system or are they simply do-good-
ers? If volunteers in these fields (probation
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and parole) can be used effectively, how
does one recruit such persons? What quali-
fications must they have?

'
Police, Courts and Sentencing

The difficulties facing the police in ap-
plying and enforcing numerous laws and
ordinances in a way in which the delicate
balance of the liberty of the individual and
the protection of the public can be accom-
plished is without doubt a monumental
task. The rise in new legislation involving
law, the clamour by the community for

. protection, the difficulty of having to en-

force unpopular laws, all add to the burden

of the police, A policeman has to be high-

ly trained and in many cases specializing

in a particular field. The man on the beat

has to be ready at all times to make quick

decisions and at the same time he is often

expected to be a mine of information.

There is no doubt that at times, being

human, when he is over-burdened this

takes its toll, yet each and every policeman
particularly those working at street level is
a representative of the main law enforce-

ment body and it is on their showing that
the community will normally decide its,
efficiency.

One basic aspect of the role of the po-
liceman which cannot be over emphasized
is his attitude towards members of the
community from whom he has a right to
expect support. Any show of harshness,
bad marners, overbearing, or aggressive-
ness by the policeman on the beat, one who
is conducting an investigation (perhaps tak-
ing statements from witnesses), or a police-
man on traffic duty, will not win him
friends or influence people to look favour-
ably upon him. Perhaps in some countries
where this attitude prevails, it has. been
born out of failure by the community to
voluntarily cooperate with the police, this
in turn has set the wheels of aggressiveness
and other unfavourable attitudes in motion
and created an unhealthy situation in
which both are dissatisfied with each
others’ performance. A policeman must be
able to enjoy the respect of the community
but that respect must be earned.

Can it be that the time has now come
when too much is being asked of a police-
man, should there be some easing of his
burden or a reduction in the demands we
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make upon him? Should certain specialist
roles be taken over by another body? In
some countries, for instance, traffic is the
problem of a separate department.

Once an arrest has been made and the
due process of law leading to a conviction
has been followed another aspect of con-
troversy comes to the fore, that of sentenc-
ing. There are few countries today where
the question of sentencing does not come
under fire either because of harshness or
leniency. Such criticism is at times difficult
to understand because most critics have
not usually sat through the case and
learned all the facts, neither do they have
the training and experience necessary to
interpret them. However, much will de-
pend on the range of sentencing tools
which are available to the courts. The
range of options is now growing and with
them comes the responsibility for the right
selection. The full value of a good criminal
justice system cannot be realized if the
wrong sentencing tool has been selected for
an offender. The same amount of care,
attention and thought must be brought to
bear in relation to sentencing as it is in the
determining of guilt or innocence.

When the magistrate or judge decides
the guilt of an offender, whether he
should be sentenced to a term of im-
prisonment or dealt with in another way
will depend on a number of factors. If
a magistrate or judge has confidence in
the probation system or the suspended
sentence, he may well choose this method
of dealing with him, if so the load on
the prison service will be reduced. How-
ever, if he is a firm believer in an in-
stitutional sentence, then the load on the
prison service will increase.

The sentence imposed upon an of-
fender depends in part upon the per-
sonality, training and penal philosophy
of the individual magistrate or judge.
In view of the range of options now
open to magistrates and judges when
disposing of a case, once a finding of
guilt has been established, it is essential
to have available or cause to be made
available reliable = pre-sentence reports.
Unfortunately, all too often the time
allowed or personnel available to work
on these reports is . insufficient. Some
magistrates and judges take the view that
this -can be compiled in a matter of
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hours and personnel are lined up Wwaiting
to take each case as it is remanded for
such a report. After a person has been
found guilty, is it not worthwhile to take
some time perhaps as long as three weeks
to prepare a sound pre-sentence report,
particularly when it means that the pro-
per utilization of the information it con-

‘ " tains will result in the selection of the

correct sentencing tool?

Clearly, of course, if such reports are
desirable, then it is necessary for the
a.uthorities concerned to provide suf-
ficient places and personnel required to
carry out this task,

Overcrowding in prisons and other
correctional institutions is another prob-
lem which tends to clog up and seriously
_hamper the criminal justice system. This
Is a situation which presents great dif-
flcul.ties for the courts and the prison
service. New prison and correctional

facilities cannot be built in a day, a-

month or a year, they take planning and
tho.ught. and require large sums of money
which is not usually forthcoming until
one meets a crisis,

Under such circumstances, is it right
to aggravate the situation by committing
more and more persons to a prison in
the face of knowledge that serious prob-
lems of _overcrowding exist preventing
the carrying out of proper programmes

and on occasions resulting in a break- -

dqu of programmes and even discipline
within an institution? It could be that
a more heavier concentration of prison
committals is creating this because the
range of options is not being used.
Prlsons_ and correctional institutions are
expensive to build and expensive to run,
they should be a place of last resort
nlot the: firstland while no doubt this is,
elementary, how often j Srinci
S | s the principle
‘Judicial sentences may be - inappro-
priate or ineffective because magistrates
or judges do not understand the nature
of the correctional problem within the
community. Is it possible to arrange for
a programme of training so they can
better understand the problem? Does this
type of training exist now? It is doubtful
that such a training programme has ever
beeq organized but is it not the case that
Mmagistrates and judges particularly at the

start; 9f their career require some form
of Buidance. It is also important that
magistrates and judges should know more
al?out the functioning of correctional in-
stitutions to which they sentence of-
fqnders. Apart from visits to such in-
st%tutions, conferences and consultations
with  correctional administrators would
prove of value particularly in view of
the dependence each has on the other.

Prisons and Other Correctional
Institutions

The prison service linked as it is to
the courts offers a good example of in-
terdependence in the criminal justice sys-
tem. No prisoner can be sent to prison
who does not pass through a court, The
court is the means by which it is de-
termined who will be sent to prison.
Whether prisons will be given an impos-
sible task or one within the scope of its
facilities is determined in the first in-
stance by the decision made by the courf,

The role of an individual prison or
other correctional institution is usually
geared to the type of offender it is re-
q'm‘red to house—a first offender, a re-
cidivist, a person on remand, or a young
of.fender. In some countries it can be a
muxture of several different categories or
the lot. Problems and pressures are
numerous and while soundly constructed
buildings are important, the standard of
the personnel engaged to carry out the
task of running them will in the main
determine their usefulness. Prisons are
usually the end product of a substantial
investment of community funds, this be-
ing so it is not unreasonable for the com-
munity to expect a return on such an
investment,

What of the men and women who
work in a prison service, if our prisons
and other forms of correctional facilities
are going to have a real chance of
success, either as a deterrent or a means
of reformation, then men and women
of good quality are required in order to
carry the programmes out. Staff must
pe of high - calibre with humanitarian
ideals and a standard of education on
which to build and which is necessary
to- shape ‘people for the challenging task
of dealing with all types of offenders.
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This also calls for a thorough training
system within the service. However good
institutions might he, no real benefit will
be derived from ‘them except in a purely
warehousing sense unless staff are willing
and able to take this opportunity for
reforming offenders. It is a fact that
the more progressive a penal policy is,
the more demands it will make on the
staff at all levels.

They must not only be confident to
discharge the custodial aspect of their
duties for the protection of the com-
munity must always be the first con-
sideration, but they must also possess
the qualities and skills which will enable
them to play an effective part in the
rehabilitation of offenders. Of course,
they should also be able to expect fair
remuneration—for the exacting and dif-
ficult job which they must do. Too often
a prison service finds itself competing
for the same calibre of man with the
same qualifications at a lower starting
salary than its competitors.

A good sound prison service should
be capable of carrying out efficiently
and effectively varying types of program-
mes designed to meet the needs of dif-
ferent types of offenders and their prob-
lems. While the ideal approach is based
on the individual offender, from a
practical point of view it is in essence
a group approach with aspects of in-
dividualization woven within the pro-
gramme. Few countries can afford the
expense of small institutions designed to
cater for limited aumbers, therefore as
a compromise segregation on a slightly
larger scale makes for a more eco-
nomical approach. The type of pro-
gramme carried out in each institution
can be geared to the needs of those it
contines and a hand must be kept on
the pulse of the programme to ensure
that it is running smoothly.

Today we have permissiveness creep-
ing in to all aspects of society, in some
countries this has created great difficulty
in community standards, Should this be
allowed to invade the prison commurnity?
Do we have situations in some prisons
today where the prisoners are dictating
to the authorities?

The question of the responsibility that
the prison service has in relation to the
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community must never be in doubt.
There is a distinct dividing line between
the responsibility for the carrying out of
programmes in prisons based on humani-
tarian principles and the responsibility
of the prison service to the community
for the maintaining of a deterrent. Once
the dividing line is crossed, once the
recidivist begins to look upon prison as
bome, once he finds that it has become
as comfortable as home, then the prison
service has ceased to function efficiently.
It can be said that while the easing of
conditions in some penal institutions
have been brought about based on prison
reform, in truth the easing of conditions
has been more in the nature of buying
prisoner cooperation than in the general
spirit of genuine prison reform.

The disregarding of all old values
within the prison service is not neces-
sarily a change for the better. The lack
of discipline in a prison community will
bring upon it the same problems that
exist in communities which lack discip-
line. We cannot live without set stand-
ards and while these may be criticized
by some, they are essential if we are not
to degenerate into jungle type law where
there is only survival by the cunning and
the physically strong.

Prisons in one form or another will
always be with us. The design may
change, and will, their functions and
roles need to be examined from time to
time and revised. But there will always
be a number of persons who, because
of their offence, must be sent to prison,
the emphasis then must be on utilizing
the time that they spend in the institu-
tion in the best possible way which will
assist the offender towards re-integration
within the community after discharge.
Pre-release centres and half-way houses
have yet to be fully developed. We know
that man can influence man for bad, we
sometimes forget that the reverse is also
true, man can influence man for good—
a difficult but not impossible task. It
will not be possible to be successful in
all cases but is this not what makes us
all different? Mone of us are perfect
and some less than others, therefore,
standards must be set accordingly.

The criminal justice system is devised
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by man, supervised by man and carried
tl'n'oqgh by him; in discussing and con-
sidering criminal justice reform in all its
aspects old values proven sound must be
retained and not disregarded in the name
of progress. Less effective values require
replacement. At which end does one
start, within the community? Or in the

prison service?

II.? crime begins within the community
settlpg tpe criminal justice system iI;
motion, is it not surprising that it also
Eands W{thin the community with the re-
mtegratwn of the offender? Without com-
munity support, can the criminal justice
system function efficiently? '
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Dmg Addiction—INarcotics ' ‘
Treatment and Rehabilitation Within the Correctional System:
- The Hong Kong Approach

by T. G. P. Garner, J. P.*

Introduction

Dependence on narcotic drugs has
been common in Hong Kong for many
years. Before the Pacific War, when tl.le
population was about 1,590,000, the main
drug of addiction was opium, usually con-
sumed in company in a “divan.” ’[_‘he
divans were constantly raided and action
was taken wherever possible against im-
porters and distributors of opium.

The narcotic drug traffic then Qid not
present anything like the problem it does
now. Nevertheless, records for 1.939
show that of 11,964 prisoners admitted
to prison, 2,720 were suffering from
“chronic opium poisoning” and .1,920
from the results of heroin addiction.
Thus even before the war one thi.rd of
ail prisoners admitted were narcotic de-
pendent, assessed on figures w.hlch only
represent those needing hospital treat-
ment. No records have been preserved
of the number of prisoners received on
conviction for drug offences in th'at
period, but these numbers rose heavily
in the postwar years. .

Even more sinister than the alarming
upward trend was the faqt that the
majority of addicts had switched from
opium to heroin—a far more deadly
form of the drug. .

The opium poppy is not grown 1n
Hong Kong; therefore narcotic drugs
whether in the form of opium or mor-
phine finds its way into Hong Kong via

the illicit market.

The Heroin Problem

There is no such thing as mild heroin
dependence. The drug is powerful and

* Commissioner of Prisons, Hong Kpng;
(Participant at the 2nd Interna}lppa.l
Training Course at UNAFE}); Visiting
Expert for the 32nd International Semi-
nar Course.
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addiction is rapid and complete. Physical
and moral degeneration soon sets 1n, apd
the craving becomes such that the addlgt
will ruin himself and his family and, if
necessary, turn to crime for the money
he needs to purchase the drug.

The chemical name for heroin is
diacetylmorphine, a derivative of mor-
phine which in turn is extracte'd f{om
opium. Its usc by doctors as a pain killer
has been the subject of considerable con-
troversy and the medical professiop :co-
day generally prefers other less addicting
analgesics.

Although opium contains many d}f—
ferent substances, its activity is primarily
dependent on its morphine coptent. fl'he
amount of morphine present in various
samples of raw opium varies to some
extent but usually averages 10 to 15
per cent. On a weight basis, thgrefore,
morphine is roughly six to ten times as
potent as opium.

Morphine is not usually consumed as
such by addicts in Hong Kong but is more
commonly converted by a comparatlve.Iy
simple chemical process into I}erom‘
Heroin itself is approximately five to
eight times as potent as morphine and
therefore on a weight basis is roughly
30 to 80 times as potent as opium.

Not only is heroin more active than
morphine but in addition.it produ"ct:S. a
greater illusion of well-being _angi is in-
finitely more harmful and addicting than
morphine or opium. :

Methods of Consumption

Heroin can be consumed in various
ways. The majority of addicts in Hong
Kong smoke it by a meth.od ca}led
‘chasing the dragon’ or by Its variant
‘playing the mouth organ’ To smoke
the drug by the former methoc}, severql
granules of heroin are mixed w1th‘ barbi-
tone and placed on a folded picce of

——

!

.

DRUG ADDICTION — NARCOTICS

tinfoil, which is heated by a taper, the
resulting fumes being inhaled through a
small tube of bamboo or rolled paper.
The fumes arising from the movement
of the molten powder on the tinfoil re-
semble the undulating tail of the dragon
in Chinese mythology.

The use of a narrow tube to inhale
the fumes is relatively difficult for a
beginner and a match box cover is often
substituted for it. This latter variation is
called ‘playing the mouth organ’ because
the inhaling action is very like that of
a mouth organ player.

A third method is to imbed some
granules of heroin in the tip of a ciga-
rette which is lit and held in a vertical
position, while the smoker inhales the
fumes. The use of heroin in this manner
is called ‘firing the ack-ack gun.’ Other
known methods include intravenous, in-
tramuscular or subcutaneous injection
and the mixing of heroin with other in-
gredients in the form of red pills which
are either smoked or taken orally.

The Manufacturing Process

The manufacture of heroin is com-
paratively easy and need not necessarily

take place inside a well-equipped phar-
maceutical laboratory. The equipment

required is neither complicated nor ex-'

pensive. The drug consumed by addicts
in Hong Xong-—— generally of poorer
quality than that used medically by in-
jection —is smuggled in from illicit
sources abroad, either in refined form
or in the form of morphine which is
then manufactured locally to produce
heroin.

In Hong Kong, most addicts employ
barbiturates as a base powder during the
smoking of heroin. Pharmacological in-
vestigations carried out by Dr., Carl C,
Gruhzit, of the University of Hong Kong,
revealed that the combined use of heroin
and barbiturates may produce a par-
ticularly severe form of drug addiction.
Legislation was therefore enacted to have
barbitone, and its salts and preparations,
included in the first schedule of the
Dangerous Drugs - Ordinance, thereby

placing these drugs under very stringent
controls.

Other Addictive Drugs

The opium-morphine-heroin group does
not comprise the whole of the drug
problem, for there are other drugs of
addiction and abuse such as barbiturates
and amphetamine developed for medical
use. Unlike -morphine, these are wholly
synthetic and produced entirely in pharma-
ceutical laboratories, Procurable through
diversion from legitimate medical use,
they claim only a srall number of addicts
in Hong Kong.

Treatment of Offenders

Until 1958, people found to be diug
dependent upon admission to prison re-
ceived the same treatment as other pri-
soners. This was obviously undesirabie.
Clearly a special programme was needed
to deal with these cases and to offer a
form of treatment which would give
them a real chance of ridding themselves
permanently of their addiction.

Because new institutions are costly,
and because in the public mind, projects
such as schools and hospitals take pri-
ority, a search was made for existing
buildings which could be readily con-
verted and put to use.

When the Tai Lam Chung reservoir
scheme was completed on the southern
scaboard of the New Territories, the
workers’ lines and engineers’ quarters
became available, Considerable alteration
and improvement converted these to
serve as the nucleus of the present Tai
Lam Treatment Centre, providing good,
unpretentious accommodation for in-
mates. Bungalows for senior officers and
married quarters for junior staff have
since been added.

At the start in 1958 due to the poor
physical condition of those admitted it
was thought that the hospital and light
labour sections would make up the bulk
of the centre, but this has not proved the
case. Physical recovery is rapid and
dramatic photographs of inmates and
weight records prove this, Unless suffer-
ing severely from tuberculosis or some
other physical disease, or simply from
old age, a drug dependent soon”becomes
fit for work, and the nature of the work
does much to restore his self-respect.

All convicted male prisoners sentenced
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to imprisonment are in the first instance
admitted to the reception and classifica-
tion centre. There! they appear before a
classification and assessment board which
on the basis of information available de-
cides the institution to which Individual
prisoners are allocated.

Between 1958 and 1963 prisoners who
were found to be drug dependent were
selected at the time of classification and
assessment for allocation to Tai Lam.
Information most relevant to this deci-
sion at that time was the type of offence
and length of sentence. Only prisoners
sentenced to terms of imprisonment for
3 years or less were sent to Tai Lam.

In 1963 as a result of experience gain-
ed during the previous 5 years it was
decided that in addition to the maximum
of 3 years a minimum sentence of 6
months would also be necessary. Sen-
tences shorter than 6 months resulted in
virtually all those involved being dis-
charged before the treatment programme
could have any real effect. However
further experience accrued after 1963
indicated that sentences fixed by the court
did not in many cases expire at the time
the man had reached the peak of his
response to the programme. As a result
some prisoners were being discharged be-
fore reaching the peak of their response
and others were having to be held after
reaching it and no administrative machin-
ery was available to rectify this. In addi-
tion as after-care was voluntary it usually
turned out that those who most needed
after-care were the ones who did not
volunteer for it.

New Legislation

New legislation was therefore planned
to introduce an indeterminate period of
detention for treatment with a minimum
of six months and a maximum of eight-
een ‘~nths for a convicted person, re-
gards.ss of the nature of his offence, sub-
ject to establishing that he is in fact drug
dependent and likely to respond to treat-
ment. It must be emphasised that drug
addiction itself is not an offence, nor
would it be practicable to make it one.

The innovations at Tai Lam gave the
Prisons Department the unique distinc-
tion of being the first organization or
department to embark upon a planned
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programme of treatment for drug de-
pendents in Hong Kong. In addition, the
department was also involved in the first
research study into treatment methods
when, in 1957, the then Medical Officer
of Victoria Prison, Dr. Lee Cheng-ong,
in co-operation with Dr. C. Gruhzit,
Pharmacologist of the University of
Hong Kong, commenced a research study
to investigate the use of Memprobromate
for use during the withdrawal syndrome.

During the period 1958 to 1968 a
total of 17,501 prisoners passed through
the Tai Lam Treatment Centre. Of this
total 3,485 volunteered for after-care,
which commenced in 1960.

Drug Addiction Treatment Centres
Ordinance

The Drug Addiction Treatment Cen-
tres Ordinance became law on 17th
January, 1969. Under this ordinance the
Governor may by order appoint any
place or building to be an addiction
treatment centre for the cure and re-
habilitation of persons found guilty of
an offence punishable with imprison-
ment, other than non-payment of a fine,
who are addicted to any dangerous drug,

Where a person is found guilty of a re-
ievant offence and the court is satisfied in
the circumstances of the case, having re-
gard to his or her character and previous
conduct, that it is in their interest and the
public interest that they should undergo a
period of cure and rehabilitation in an
addiction treatment centre, the court may,
in lien of imposing any other sentence,
order that such persons be detained in an
addiction treatment centre. The period of
detention for treatment is from a minimum
of six months to a maximum of 18 months,
followed by a compulsory period of 12
months after-care.

The date of discharge from a treatment
centre is determined in the light of the in-
mate’s health, progress and likelihood of
continuing abstention from drugs on re-
lease. The progress of each inmate is regu-
larly reviewed by a board which makes
recommendations to the Commissioner of
Prisons for discharge.

Drug Addiction Treatment Centres
for Males

There are two such centres under the
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administration of the Prisons Department.
The first one, providing accommodation
for 500 inmates, the Tai Lam Treatment
Centre nestles at the foot of the Tai Lam
Chung dam. Access is gained via the Tai
Lam Chung Road, located at the 16th
milestone on Castle Peak Road, in the New
Territories. This centre also has a remand
wing for persons remanded from the courts
for suitability reports for admission to an
addiction treatment centre. A second cen-
tre is located at Ma Po Ping on the hill-
side above the South Lantao Road on Lan-
tao Island. It became operational on 1st
January, 1972 and has accommodation for
660. While both centres follow the same
type ol.f programme, for administrative rea-
sons, inmates selected for Tai Lam are
mainly first offenders and those without
long criminal histories; inmates selected for
Ma Po Ping are mainly old habitual of-
fenders who may or may not have previ-
ously been treated in other centres either
within the department or outside.

The programme at each of the centres is
comprehensive and includes medical treat-
ment, psychological treatment aided by
individual and group counselling, a work
programme aimed at instilling good work
habits and a full range of welfare and
af'ter-czu'e services. In addition there is a
W1de_ range of recreational activities, in-
cluding swimming, football and volleyball,
and an educational programme with em-
phasis on citizenship training, conducted
under the auspices of the Adult Education
Section of the Education Department.

Persons admitted into the centre under-
go a short period in the induction wing
sxt'uated close to the hospifal block, MosE
will already have recovered from the with-
dr.awal phase, having been treated for
withdrawal during the period on remand.
A’ process of clinically controlled with-
drawal, including the use of substitution
t_echniques, is initiated as soon after recep-
tion as possible for all persons admitted
whether on remand or conviction, ’

The Inmate’s Progress

‘The progress of every inmate is followed
with the closest possible interest by the
Superintendent and staff. Recognising that
psychplogical dependence is one of the
most important factors to overcome, much
effort is expended to combat this difficulty

?’nd clear the way for successful rehabilita-
ion,

) In. the main the problem of drug addic-
tion is not viewed as a psychiatric one, but
for those who are in need of such treat-
ment it is available,

Inmates are allowed to proceed on a
leave? pass, without supervision, when it is
considered they have earned the privilege
and the time is ripe for testing them in the
community for a short period. Passes may
be granted for up to 72 hours.

With their own laboratory facilities cen-
tres are able to carry out urine tests and
determine at any stage if a person has had
access to drugs. Advancement to discharge
is progressive, with constant encourage-
ment and guidance being given. Control is
applied firmly but fairly and provides for
the disciplining of inmates should it be
found necessary.

Like other treatment and rehabilitation
programmes the success of the programme
is dependent upon the interest which is
taken by the staff and over the years they
have given unstinting support to the pro-
gramme. Much of its success is due to their
efforts.

After-care plays an important role in re-
habilitation and no inmate is discharged
unless and until he has employment or is
enrolled in a school to further his studies.

Research

Since 1963, when the department em-
barked on a planned programme of re-
sea.rch, results have played a vital role in
assisting members of the staff to get to
know and understand many of the prob-
lems associated with drug dependence,

The results of such research is published
anm}ally by the department and can be
obtained locally through the Government
Publications Centre.

New Life House

The New Life House serves as a half-
way house project for those discharged
from the Training Centre who are consid-
ered likely to function better in the com-
munity from within a controlled environ-
ment. Residents engage in normal occupa-
tions during the day but return to the
pouse in the evenings, Psychological sery-
ices are available within the programme
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with an emphasis on individual counselling.
Situated at Victopia Road on Hong Kong
Island, the house has accommodution for
24, Normal length of compulsory residence
applied while under supervision ranges
from one to three months. Since 1969 a
total of 232 persons have been in residence
for varying periods of their supervision.

Treatment for Women

Many difficulties were encountered in
attempting to introduce a treatment pro-
gramme for women addicts. Due to the
small numbers admitted to prison, the wo-
men were housed in one building, making
segregation difficult. The setting up of a
full treazment facility was impossible with-
out a large capital outlay not justified by
the number requiring treatment.

Consequently, between 1958 and 1969,
during which the specialised treatraent pro-
graprue for males was developed, treat-
ment for women addicts was restricted to
medical treatment during the withdrawal
phase. However, when a new centre for
women was opened at the end of 1969 the
opportunity came to embark upon a full
treatment programme for women addicts.

The treatment centre, administered under
the Drug Addiction Treatment Centres
Ordinance, has accommodation for 110
women and, like the men’s centre, is also
situated close to the Tai Lam Chung dam.

- The programme is basically similar to the

one for men except where differences are
made necessary because of sex. Here the
main emphasis in cultivating good work
habits is directed towards the type of work
more suitable to women and includes tail-
oring, hair-dressing and embroidery.

The majority of women admitted for
treatment will have recovered from the
withdrawal phase, having been treated for
withdrawal during the period on remand in
the same centre. The usual period for re-
mand is 14 days. Here too the progress of
every inmate is also followed with the

* closest possible interest by the superintend-

ent and staff. The problem of psychological
dependence on the drug comes in for close
attention. Leave passes of up to 72 hours
are granted on the same conditions as
those for men. The staff have access to the
laboratory facilities at the Tai Lam Addic-
tion Treatment Centre. Inmates participate
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in educational programmes, and outdoor
recreational facilities are available.

Rehabilitation

Experience has shown that the rehabili-
tation of women addicts is in some cases
more difficult to. carry through than that
of their male counterparts. For the young
teenage girl, the lure of the bright lights
and easy money available by working as a
dance hostess or bar girl is an ever present
threat to rehabilitation. Most of the girls
formerly worked in such occupations and
in the rehabilitation phase they can only be
offered employment on a salary scale far
less than they previously enjoyed. Added
to this, the type of work they are called
upon to do is much harder than that which
they did previously. The problem of illegiti-

mate children, and in some cases the neces-

sity to return home to zn environment in
which a husband may well be a drug user,
are difficulties which have to be faced.

Common law husbands and, in some
cases, attachments to two men create an
unusual situation, often due to former in-
volvement in prostitution.

The Lok Heep Club

The staff of the treatment centres be-
came increasingly aware that the problem
of re-adjustment for a former drug de-
pendent after leaving a treatment centre
was difficult and hazardous. While a major
point is reached in the treatment and re-
habilitation process when a man or woman
leaves a treatment centre the goal of
complete rehabilitation has still not been
reached for the person concerned must
be auvle to function -efficiently within
the community without the use of drugs.
Unfortunately there are many cases of
persons who having made an effort to
improve themselves and succeeded in do-
ing so to some degree surrender all in
less than a minute through—a mere puff
of heroin or a shot in the arm.

To remain drug-free in a, controlled
environment is one thing; to sustain it
without the aid of controls except one's
own will is another. While psychological
dependence can be overcome it would be
a very bold statement to say it can be
cured; certainly with effort it can be
conquered but in most cases, if not all
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it lurks around like a cobra ready to
strike.

To assist treated drug dependents to
overcome some of their difficulties par-
tlf:ularly in the initial stages just after
discharge from a treatment centre the
Lok Heep Club was formed. Operating
}lnds':r the auspices of Caritas Hong Kong
it aims to assist and encourage persons
pr‘evmusly drug dependent to remain ab-
stme_nt, to enable them to regain self-
cqnfxdence and assume a responsible role
within the family and towards society as
a vx./hole, and to foster mutual co-op-
eration, assistance and friendship among
members.

:l“he Club has two types of member-
Sh1p.: ordinary members who are formei
flddlcts and associate members compris-
ing persons interested in the problem and
seekmg to help. There is a small monthly
subscription. Two club houses are main-

tained—one in Wanchai, on Hong Kong
Island, and the other in Tung Tau Reset-
tlen}ent Estate, Kowloon—where former
addxcts. and their families can meet to-
ge.ther in modest though comfortable pre-
mises and enjoy recreational and social
programmes away from the pressure of
urban socxe.ty. The clubs are administered
by an advisory committee elected at an
annual general meeting,

Conclusion

Since the.Drug Addiction Treatment
Centres Ordinance became law on the
17th January, 1969 a tota] of 2,551 males

.and 88 females have been admitted to

the centre. To date a total of 1

and 55 females have been discll,::r;e,:i].1 aloez
these, 860 males and three females have
cpmpleted the mandatory supervisory pe-
riod of 12 months following discharge.
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Recent and Proposed Developments in the Criminal
.+ Justice System in Afghanistan

by Hedayatullah Azizi*

Article 2 of the Constitution of Af-
ghanisian says, “Islam is Fh.e sac_red
religion of Afghanistan. Religious rites
performed by the State shall be ac.:cord-
ing to the provisions of the Hanafi doc-
trine.” .

Afghanistan follows the Hane’lﬁ. school
of jurisprudence. In Islam, religion and
law are tightly interwoven, and-to fully
understand this relationship, it is neces-
sary to review the nature of Islamic law
and the course of its development over
the centuries. For this purpose I shall
touch upon ‘hose points that are f:losely
related to our specific situation in Af-
ghanistan.

In accordance with the classic t.heory
of Islamic jurisprudence the Sharite .of
Islamic law is derived from the following
main sources:

(a) Holy book or Qouron, the words
of God.

(b) Sunna, the words and deeds of the

Prophet - Mohammed.

(c) Ijma, the consensus of the scholars of

the law.

(d) Qiyas, the deduction by ax}alogy by

the jurist, based on the first threfe.

Thus, in Islam, great emphasis is laid
on the office of judge, because the role
of judges in developing a body of law
through the use of precedent is funda-
mental. It is through the efforts of ea_lrly_
judges who were experts in the Shariate
of Tslam that Islamic jurisprudg:nce came
into being, and much substantn{e law as
well as many -procedural regulations were
developed.

The Hanafi Rules

At the time of Arab conquest of Af-
ghanistan, there was no well developed

* President, Secretariat of High Council of
the Supreme Court; concurrently 'Prof.es-
sor, Faculty of Law, Kabul University,
Afghanistan.
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body of law in the country an{d ‘.chg
Hanafi rules were applied in ali civil
transactions as well as in crimm'al‘ cases.
Even today, many cases in civil law,
criminal procedures and matters related
to family law and rights are handled
according to the Hanafi rules.

‘Fiq’ or the collected rules of ‘Sh.ariate’
is applied in Afghanistan as a kind of
common law. As these rules hav'e not
been codified, in making decisiong, ]L}dg_es
refer to the principles of Islamlcf juris-
prudence, which have been compiled by
Islamic jurists on the basis of the Qouron
and the words of Mohammed.

The Hanafi Fiq is vast and close to
nature. It falls back upon the verses
of the Qouron, the sayings of t.he pro-
phet, the decisions made . during Fhe
earlier period of Islam covering the reign
of the four Caliphs and in later eras,
as well as the general concepts of justice
which are common among the several
sects of Islam.

Legislation

During the first half of the 20th cen-
tury, there began some attempts z}t legis-
lation in Afghanistan. The establishment
of banks and factories, the development
of industries, -the increase in the volume
of national and internationfll Frade and
the expansion of communication ma}de
the government develop some leg1§latlon
to prepare the way for the economic and
social development of the country.

Relationship Between ‘Fig’ and
Legislation

Since Shariate and specially {he Hanafi
school of jurisprudence is considered the
most important source of lz}w and the
most valuable legal tradition in tl_le coun-
try, efforts have been made,_ since the
beginning of the legislative dru{e, 'to take
into consideration the main principles of
Islamnic rules. Therefore, a number of
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laws, particularly relating to the judiciary,
were enacted. Several of these laws are
still in force today, with some slight
modifications,

In 1964, the application of the new
Constitution brought about a change in
the field of law and legal institutions.
The Constitution secures a constitutional
monarchy, provides for the observance
of Islamic principles, separation of three
powers of the state, gnarantees the rights
and freedoms of the people and defines
the relationship between the Hanafi ‘Fiq’
and other laws.

In Article 64 of the Constitution, the
observance of Islamic principles by the
laws of the land has been prescribed as
follows:

“The Parliament legislates laws to or-
ganize the vital affairs of Afghanistan in
accordance with this Constitution.”

“No law can contradict the principles
of the sacred religion of Islam and other
values incorporated in this Constitution.”

On the other hand, Article 102 of the
Constitution defines as follows, the rela-
tionship between Fiq and other laws in
order to expedite the execution of affairs
and facilitate the application of laws:

“In case there exists no rule in the
Constitution and other laws regarding a
certain case, the courts shall apply one
of the principles of the Hanafi Fiq with-
in the framework defined by this Con-
stitution and make a decision accordingly
in order to secure justice.”

Article 69 of the Constitution, which
supports Article 102, states that when
there are no other laws which apply,
the principles of Fiq shall be applied.

In this way, legislation can be made
to meet new conditions but no legislation
can be contrary to the principles of
Islamic jurisprudence.

The principles of Shariate ‘Fiq’ are
not abstract rules. On the contrary, they
comprise comprehensive, dynamic regu-
lations whose main quality is flexibility,
and allow them to be applied under vary-
ing circumstances. Therefore, legislation
is considered, in many cases, as explana-
tion, commentary and interpretation of
the Fig rules. _

The object is to reach a stage in which-
all legal requirements of the country are
met, in keeping with the principles of

the. Hanafi School of Islamic Jurispru-

dence, through the Iegislative implemen-
tation of modern law.

Relationship between Legal Duality and
Organization of Courts

- Before Afghanistan began developing
legislation, - justice in the country was
administered purely on the basis of re-
ligious rules.

All cases, including thosc concerning
public law, commercial law and criminal
procedures were handled by the same
courts. Each court was headed by a
judge who was appointed by the King,
with a few judicial assistants.

The judge and his assistants had
learned Islamic jurisprudence from pri-
vate tutors. who were well-known for
their scholarship. Young scholars wish-
ing to become judges were examined by
the government to assure that they had
sufficient knowledge to serve as judges.

During the second quarter of the 20th
century, however, ‘Afghanistan’s tradi-
tional judiciary was changed and or-
ganized to fit in with the development
of economic and social affairs and to
meet the requirements of the times.
Cases pertaining to banks, commerce, ad-
ministration and the punishment of civil
servants were entrusted to relevant courts

+ which formed part of the central gov-

ernment,

Legislation was enacted for affairs out-
side the sphere of religious courts and
the rules of Fiq were applied in cases
not covered by laws. Later, legislation
covered some activities of the religious
courts and- these laws are still applied
with slight modifications. .

In 1964, the new Constitution separated
the judiciary from the executive and as
provided by Article 98, entrusted all
cases including disputes between indi-
viduals and the State to the judiciary,
Thus, the judiciary came into its own
as an independent power. Further legis-
lation to bring about more coordination
in the judicial branch was soon to come,

The law on the organization and juris-
diction of ‘the courts was enacted in 1964
and brought about a re-organization of
the courts. This law was modified in
1966 upon the _establishment of - the

35




PARTICIPANTS PAPERS

Supreme Court., In this law, the cases
to be dealt with by the religious courts
were distinguishéd from those to be
handled by the law courts and the au-
thority of each body was defined.

In the religious courts, the Fiq rules
are applied and in the law courts the
law of the land is applied. When: there
exists no law applicable in a particular
case, the law court administers justice
according to the principles of Hanafi
Jurisprudence.

At the end of this short informative
introduction on the legal system in Af-
ghanistan and its relation to the Hanafi
Jurisprudence, I think it is proper just to
outline some of the advantages that we
have had under the Shariate. There are
many advantages in following the Shariate,
not the least of these being the long tradi-
tion of judicial integrity and respect inher-
ent in Islam, From the level of the village
Mullah upwards, law and religion are
bound together and are represented by the
same persons. Wide-spread instruction and
training in each proceeds side by side.
The sanctity thus afforded to the law
and to judges tends to insulate the legal
system from unwanted pressure and
criticism and helps to ensure a fair
degree of support for the courts by the
people. Muslim jurisprudence also en-
abled the country to have a full body of
written, relatively cohesive laws with
which to plug the many gaps in the laws
developed locally by tradition or legis-
lation. In addition, a religious legal juris-
prudence, particularly one that has been
nurtured as long and carefully as Muslim
law has been, is likely to be internally
consistent and understandable to a higher
degree than a jurisprudence derived from
the many sources, and Islamic law has
~in this respect greatly simplified and
unified the law of the country. And
finally T must say that the influence of
Islamic law has been highly advantageous
for Afghanistan, It helped the country
to produce a relatively well-trained and
highly respected corps of judges, and it
has brought with it all the benefits of
a comprehensive, integrated, and sophisti-
cated set of laws, one which has the
highest regard for individual dignity and
social responsibility.
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Basic Reforms in Direct Services of
Criminal Justice System in
Afghanistan

Some of the Problems Which Necessitated
Reform in the Criminal Justice System

One of the main forces demanding
reform in the criminal justice system in
Afghanistan was the community itself,
because our community was losing con-
fidence in the sound application of the
criminal justice system; and there were
many reasons for this, such as changes in
expectations, changes in the conditions
and circumstances of life, economic situa-
tion, level of education and to some ex-
tent mal-administration of justice. The
scattered administration of the courts sys-
tem was also responsible to some extent.
Before the new Constitution was adopted
in 1964, the courts in Afghanistan had
come to be very awkwardly distributed
under different Ministries—some courts
being attached to the Prime Minister’s
Office, the commercial dispute chamber
to the Ministry of Commierce, and the
other criminal and civil courts to the
Ministry  of Justice. This scattered dis-
tribution of the courts proved unsatisfac-
tory, giving rise to problems in organi-
zation, distribution of personnel and geo-
graphic location, and was an obstacle to
the smooth and efficient administration
of justice. To work in a court as a judge
one had to be a master of the Arabic
language and Islamic ‘Fiq’ law. This made
it difficult for the Administration to sup-
ply the courts with a sufficient number
of such scholars. Most of the judges were
religious men trained in private religious
schools throughout the country. While
their training gave them a good back-
ground in traditional Islamic law, they
were inadequately equipped for dealing
with the complex changes that were tak-
ing place in the life of the community.
Before the adoption of the new Constitu-
tion we did not have prosecutors; the
police was the only authority to investi-
gate, arrest, and place the suspect in de-
tention. The circumstances in which the
length of time that an accused could be
kept in detention were not clear and

there were certain abuses of police author-

ity. Far-reaching changes in other areas
of Afghan life necessitated changes in
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t_he crimi'nal justice system. Old conserva-
tive traditions were being challenged, and 5

?lien ideas and concepts became increas-
n;gly evident as more and more foreigners
aid missions and tourists came to the’
country. These changes inevitably pro-
Quced a profound impact on the admin-
istration of criminal justice in the country.
The rise in the number of crimes com-
mitted by juveniles caused great concern
n_ecessitating juvenile courts and correc-,
tional services,

In. October 1964, the new Constitution
was adopted by the Grand Assembly and
promulgated by His Majesty the King,
I.Jnder the new Constitution the national
life .of Afghanistan was reorganized “ac-
cording to the requirements of the time
and on the basis of the realities of national
}pstory and culture.” The new Constity-
tlor} separated the executive, judicial and
legislative powers and recognized them as
equal to and independent of each other,
and provided the protection of civil ]iber:
ties, And under it the criminal justice

system was re-designed to intai
maintain Ia
and order, "

Direct S_ervices Under the Criminal
Justice System After 1969

~ Police

“The maintenance of public order and

tions belong to Afghanistan,
. I?reventlon of crimes and their detec-
tion,
6. Control.of traffic, and assisting the
people In natural disasters such as
storms, fire and flood,
ﬁp{;rehension of offenders.
erforming duty as investipafj
officers, Eeiing
9. Carrying out the prosecutor’s orders
as to the arrest and detention of sus-
pects and investigation of offences.
10. Execution of the order of the courts.

o~

Police Forces

Administrative Structure

Tl_le police forces are organized hier-
archically, headed by the General Com-
manda'ng for Police and Gendarmes Wwithin
the Ministry of Interior. Reporting to the
Genera.l Commandant are two assistants
Fhe Chief of Staff and the General Secur:
ity _Officer, as well as the departments
for intelligence in national security mat-
ters, inspection of equipment, the special
court for police and gendarmes, and the
barracked, or reserve, police,

Under the control of the Chief o
are the Police Academy and the Dfegztﬁ'ff
ment for Personne] and Logistics. In ad-
dition, the Police Commandants in each
of the 28 provinces of Afghanistan and

security”—one of the constitutional re. ° the Commandant. of Gendarmes located

sponsibilities of the government (Article
94 gf “the Constitution) is entrusted pri-
marily’ to the uniformed police who
operate from police stations in the urbap
areas, apd from district and sub-district
centres. in the country side, In furtherance
of Article 94 of the Constitution, Article
7 of the police law provides that the

.

police must perform the following duties:

1. Maintenance of public order for the
purposes of security and welfa
the individual. Y : ® of

2. Profectiog of individuals and society
against dangers' threatening life, per-
son and property.

3. Rempval of circumstances affecting
public order, within the limits of
the law.

4, Gugrdipg and patrolling of the areas
which in accordance with the law of
the country and international tradi-

f};];y ig t.he‘, border provinces are under
administrative isi
Chiet of Srr Supervision of the

The General Security Director is ip
charge of the Central Recording Office
tgle department that deals with immigra-’
txog S)ffences, and the department that sets
policies for issuance of passports and visas,

The Police Commandant, and the Com-
manqant of Gendarmes in the border
provinces, serve under the Governor of
the province who reports to the Minister
of Interior.

Ix} the seven more populous provinces,
Serving under the Police Commandant are
directors for traffic affairs and for police
in t.he urban areas. The Director of urban
police commonly has a deputy for uni-
for{ned police, who is in charge of the
police stations which number i each
province from 3 to 21 in Kabul and a
deputy for detectives, who is in charge
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of the separate detective divisions. Each populous provinces at least three of these
police station is in the charge of an separate detective divisions exist.
officer (mampoti-samt). The equipment of the police, including
In the districts of the countryside and uniforms, is provided by the personnel
in the less populous provinces a simpler and logistics division, while the inspection
organizational framework obtains than in department inspects the equipment and
the urban areas. Every province has gives instruction on its proper use and
usually four or more districts each headed care. Equipment now includes handcuffs,
by an haakim who is responsible to the walkie-talkies, and radio equipped vehi-
Governor of the province. In some districts  cles.
there are also subdistricts headed by an Technical services, including photo-
alakador who reports to the haakim. In  graphy; facilities for chemical, micro-
each of the districts a police officer (breed- scopic and ballistics tests and records of
man-e-amnya) is assigned to serve under fingerprints, missing persons and convic-
the haakim, and in the subdistricts a police  tions, are provided by the Technical
sergeant (khord zabet) serves under the Branch of the Ceniral Recording and In-
alakador. The police officer in the district vestigation, "These -services are provided
will usually have under his command a po-  through its offices in the larger provinces.
lice sergeant and thirty or more conscript Further assistance is available when
police (albis), while the sergeant in the needed through a working liaison with a
subdistrict will commonly have ten police police laboratory in the Federal Republic
conscripts under his command. of Germany, Moreover advisors from the
In Kabul Province alone, there is a FRO assist the police and the FRG bas
tactical reserve force of one hundred men helped provide equipment to the Afghan
under the control of the Kabul Com- Police as needed and as funds permit.
mandant. The Investigation Branch within the
The Gendarmes who patro] the borders Central Recording and Investigation Of-
are organized separately from the Police fice is responsible for investigation of any
except in Kabul Province where they are crime when requested by the General
both organized under a single Comman- Commandant, who may make such a re-
dant. There is presently discussion of quest either on his own initiative or at
merging the Gendarmes and the Police the instance of a provincial governor. This
in the other provinces, as well, in the branch is also responsible for investigating
interest of efficiency and avoidance of all cases concerning narcotics, explosives,
jurisdictional problems. counterfeiting, or commerce in women
The Central Recording Office is located for prostitution. This branch is beginning
in Kabul and has separate branches for to develop operational information.
Statistics, Technical, Investigation and Ad-  The Statistics Branch was established
ministration, The Central Recording Of- i, 1966. Rach Police Commandant in
fice also has offices in the centres of each each of the 28 Provinces reports every
of the seven most populous provinces. morning to the Kabul Recording Office
The police normally patrol, answer calls and to one of the seven regional offices
and do preliminary investigation. In ex- as to the crime occurrences in his prov-
traordinary situations, the General Com- ince. However, these statistics are not
mandant may order the barracked re- complete for a number of reasons. Be-
serves to duty in any of the provinces cause the progress of a case comes under
throughout the country, Similarly in Kabul the supervision of Central Recording once
Province the tactical reserves are used to a crime is reported there is likely to be
quell disturbances, assist in large man- under-reporting, and it is possible that
hunts or on the extraordinary occasions., attempts are made to settle cases locally.
The detective divisions investigate For example, the traffic accidents re-
crimes in one of the categories of murder, ported have remained fairly constant al-
theft and burglary, vice control, and though it is likely that there has been
miscellaneous, or serve in the surveillance an increase in accidents along with in-
division. In Kabul each of these divisions creased traffic in the past few years.
exists, though in each of the seven most However, there is an increasing tendency
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the file which has already been compiled
by the office ir} charge of the investiga-
tion, and if he Yées not find the material
sufficient to sustain 2 prosecution, may
return it to the same office for further
review and re-investigation on the lines
indicated. (Article 13)

If after the completion of the investiga-
tion the Prosecutor studying the file finds
that there is in fact no crime for prosecu-
tion, a decision will be made to close the
file. (Article 14)

If the Prosecutor finds on the other
hand that a prima facie case is established
on the material, he may, after having the
file completed present it to the court and
gend a warrant directing the Police t0
produce the accused before the court on
a specified day. (Article 15)

The Government offices are obliged to
report to the Prosecutor’s office any
crimes, occurring during the performance
of their official duty and requiring pro-
secution. (Article 16)

The conduct of the prosecution in the
courts on behalf of the State is the respon-
sibility of the Prosecutor. (Article 17)

In private complaints, the Prosecutor
shall after studying the file decide whether
prosecution should be permitted. In cases
where he does not find the accusation legal
or proper, he will close the file although
there will be affected parties. (Article 18)

If they apprehend that the accused may
gscape or may destroy or remove the
evidence in cases of felonies and mis-

demeanours, it is within the authority of
the Police -to arrest and detain the ac-

cused for three days, and for the Pro-
in accordance

such cases the
Governor of the State shall be informed.

After completion of seven days the ac-
kept under detention

secutor for seven days,
with the rules of law. In

cused cannot be
without the authorization of the cour

concerned. (Article 19)
The Prosecutor is

for enforcement,

such enforcement. (Article 21)
The Prosecutor’s

vincial courts in Kabul, as well
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obliged to report the

final judgement of the court to the Police
and such enforcement

is obligatory. The Prosecutor must in
coordination with the police supervise

Office now has of-

ficers attached to the primary and pro-
as to the

special courts and provincial courts. The

appellate courts, too, have prosecutors

assigned to them.

There are now plans being formulated
to increase the powers of investigation
of the prosecutor, including suggestion to
bring the police and prosecutors closer
organizationally. The Prime Minister has
recently stated in his statement of policy
to Parliament that: «The Government be-
lieves necessary reforms will need to be
introduced in the security organs of the
country and in the field of criminal law
administration in accordance with the re-
quirements of the time.” This statement
would appear to presage reforms especially
in the organization of criminal investi-
gation and prosecution.

There has been recognized the need
for legal material that would guide pro-

secutors in the performance of their
duties and for greater training of the
prosecutors. Though much progress has

been made in the development of the
office of the Prosecutor, much improve-
ment is yet needed before the country
will have an effective institution of public
prosecutors.

Courts

The Constitution of Afghanistan pre-
scribes:

The judiciary is an independent organ
of the State and discharges its duties side
by side with the legislative and executive
organs. (Article 97)

In the courts of Afghanistan trials are
held in public and apyone may attend in
accordance with the provisions of -the law.
The court may in exceptional cases ypeci-
fied in the law hold closed trial; however,
the judgement shall always be openly
proclaimed. (Article 100)

The enforcement Of the final judge-
ments of the courts is obligatory except
t in the case of a death sentence where
the execution of the court decision Te-
quires the King's signature. (Article 101)

Investigation of crimes shall be con-
ducted, in accordance with the provisions
of the law, by the Attorney-General, who
is part of the executive organ. (Article

0

is the highest

The Supreme Court
(Article

judicial authority in Afghanistan.
107)

Under the Constitution the judiciary is
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an independent organ of the St
the Sppreme Court is establisheda;es’ bﬁg
th; .hxghest judicial authority and the ad-
ministrative head of the judiciary. The
S.upreme: Court discharges its admusistra-
tive duties Fhrough the Supreme C ~;.ur‘1cil
of the Judiciary, which consists ’cl)f alf
the members of the Supreme Court. The
Sugrgme Court serves as the h.ig};esé
judicial authority through its various
chambers consisting of one or more of
LiZmSglprenzﬁ Ccéurt Justices, One such
amber, the Chamber of Customai
Criminal and Civil Law of the Cour oo o
. : oo ‘ed, are contrary to
Cassation consists of seven Judges with El}:;ellciggssu?;rllonngfnialslzar(l:)hes Ofd pri}‘;ate
e made only

one Justice from the Su (
o ] preme Court
residing. s amber handles all the pgn;uagut St)o a search warrant. (Articles

ordinary criminal cases whil
Chamber han T s o The
Cramb X dlt;—zssappéals on. cses COR-  gg] éasgrocedure to be followed in crimi-
coming 1 offe%ces’ vl servants and Criminals I}v?)s (fiurther laid down in the
' rocedure Law of 1966 i

The Cassation Court withi Law contains man sion e
_ T Casston Cov { within the Supreme a5 expungoment og novgl provisions, such
Cout and courts are regulated  parals £ of a criminal record and
> ) aw on the Organization and TOM & Brison senionce.
unctions of the Judiciary, The lower
cm(lrts consist of:

a) the Primary Court: i

(@, e Pri s which hav
original jurisdiction over, amiong oti*neer:
cases, all ordinary criminal cases;

'(b.) th? I?r()_vincial Courts which have
original jurisdiction over, among other

cases, cases concerning the ivi
press, civil
S . P
hzr‘;l:nts and SIT}Uggllpg offencesi and cedure Li}W as well as other new laws
appell'ate jurisdiction over case: _and Qractlces inaugurated und
from th ses ' ¢ : nder the new
® t; primary courts; consntutnon. Accordingly, the Supreme
which has General  Court of Appeals Court organized thres semiars for judges
cases in wl ?Plfellate jurisdiction over all anlu‘hng the presidents of the pl‘Ovinciai
exercised 1Ch the. p{OV}ncxal courts have ourts, which covered criminal procedure
A sed original jurisdicticn. app'elals, enforcement of judgements and
ppeals may be t . ‘ problems in procedure. 91 tha
A appe]lgte -cozli-(:g ftrom either of the of Hanafite (the OfficialT?Slélf:]llli the hgaP
Court. o the Cassation of law in Afghanistan) legal ]ite:atflieof)l
There are o ) the Persian language, th "
normally one ;’:F e\%gf) I;{”lm'ary Courts, has undertaken tog Eran;ast:pzzvme Court
district, 28 Provincial é’ourltztrlct):teqr ’sub}-; LS)ortant Arabic legal works. Fin:flayl lttl?e-z
province, and a single C , one in eay upreme Court High Council h "
Appeals which 8 entral Court of over one thousand expositi as made
o
special criminal Jhuarsisc?ict;s‘eparme penal or questions in its three voplu::égngf el
Courts also normally cxercls Tﬁf Primary  which are distributed to all the c%trji?slﬂrs
nal and their civil jurisdi Se their crimi- The S :
n Ka::llrt:vxl jurisdiction separately. portant ;lt% Lesm?ncsleg;]?as atl‘so taken im-
e . . mentin
courts to deal i\?it;r%isﬁoszwo :‘Eem?l chniemmg the organization andgptfléiezlzil“rlz
fences and Juveni rvants” of- of the courts through i
: veniles. The Juvenile C ugh use of its regulatory
was established to re ile rourt powers, For example, the c
l‘lder the Spelqa' t 1 . ! ourt has pro-
ment acco . h ecial reat- mulgated detailed rules i
rded juveniles by the law. ceedings in the Juvenile C%?::mmg prer

The Constituti £
ion of Afghani
ghanistan not By -all these means important strides

pnly‘ established the framework for
1ndepenqent judiciary, but also set foritg
several important rules that express i
portant prochural limitations on a crimmi:
i]l'fll. prosecution. The Constitution pro-
ibits ex post facto laws, permits punish
:L%ntdo?lytpursuant to a court judgement.
ctention only by court order; ’
must be made in accordance w?tc:lel;’h: rlf;xs/t
only the individual found guilty is e
.‘v,'pons1ble for his crime; he is presumreci
innocent and has right to counsel; coerced

lor;rh:v aCr.lmma] Pr.o‘cedure Law went a
o ngS ' hy in regularizing criminal prosecu-
o ,Suoweyer many problems remained.
istrativepref?‘le Court ‘through its admin-
istrative offices has taken further -action
fo s we; s;)hme of these probiems. First
e s the ‘n.egd to acquaint the courts

e provisions of the Criminal Pro-
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have been made in the past five years to
re-organize the' courts and to bring them
increasingly "under the rule of written
laws and regulations. However, in the
sphere of criminal law one important step
remains to be taken. The substantive
criminal law is still Jargely based on
uncodified Shariate doctrine which is con-
tained in Arabic language texts in an ex-
tensive literature spanning centuries which
sometimes contain varying interpretations,
and is not only unwieldy for modern legal
purposes but also not readily accessible.
There are plans to prepare a draft of a
Criminal Code based on Hanafite doc-
trine, which when implemented would
have a significant impact on the admin-
istration of criminal justice in the country.

The Supreme Court has also instituted
reforms in the important area of training
judges for service in the courts. Potential
judges recruited from the Law Facuity,
Faculty of Islamic Law, and Islamic
schools of law, are given a broad
academic training in the Judicial Train-
ing Program of the Supreme Court. If
successful in the training program these
men are appointed as judges on the re-
commendation of the Chief Justice and
the approval of the King.

Prisons

The prison system, which is not treated
separately in this paper, is mainly under
the control of the Ministry of Interior.
However, the Prosecutor’s Office has the
responsibility of making periodic inspec-
tions of the prisons, = Moreover, the
Juvenile Reformatory is under the con-
trol of the Ministry of Justice. The Gov-
ernment is also making plans for
modernization and reforming the prison
system, which at present is largely un-
developed. . Special emphasis is likely to
be placed on the improvement of the Re-
formatory, which now has an academic
program similar to that of the high schools
in Kabul, but has few facilities for recrea-
tion or vocational training.

Conclusion

It would be clear from the foregoing
brief account of the situation in Afghani-
stan, that we are on the threshold of im-
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portant reforms in the Criminal Justice
system and that what we are seeking to
achieve is a harmonious blending of new
ideas with the old traditions. While we
are anxious to modernize our system and
are prepared to absorb new ideas from
other systems, we are equally anxious to
preserve our own culture and traditions
based on Islam, which has stood the test
of time and which has given and continues
to give us a homogeneous community and
ordered society. Our laws have command-
ed respect mainly because they are based
on our religion, and our judges who ad-
minister such laws also command respect
for the same reason. We cannot afford
to tamper with this strong foundation for
our laws, and whatever we build will be
on this foundation only. Criminal law
has necessarily to subserve the needs of
the particular society; what is good for
one particular society may not be so good
for another or may even destroy the
foundations of that other society. For this
reason, we have necessarily to be cautious
in adopting altogether new ideas of crimi-
nal law without examining whether it
will suit our own well-tried system. I am
indeed very happy to participate in this
seminar as it has enabled me to see and
understand what is happening in other
parts of this region. I am quite sure that
the knowledge, which I have acquired here
would be of great use to my country in
evolving purposeful reforms for the better-
ment of the community.

I should miention in conclusion that the
knowledge 1 have acquired as a result of
our long discussions on different aspects of
an effective criminal justice system, would
help my government in effecting certain
reforms as proposed by the Prime Minister,

The Prime Minister of Afghanistan in
his recent policy statement presented to
the Parliament in December 1972 stressed
the need for reforms in the social defence
system in the country, and indicated the
lines on which such reform is to be under-
taken., The Government proposed to estab-
lish a centre for constitutional studies
where eminent scholars and jurists will
examine the various laws with a view to
suggesting reforms wherever necessary. In
particular the Government is anxious to
bring about reforms in the criminal justice
system with a view to protecting the rights
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of th‘e individual and at the same time
ensuring the maintenance of law and order
For .th1§ purpose, apart from legislation'
certain institutional reforms are also con-,
templated, such as the creation of addition-
al_ dgpart_ments for the administration of
cr!mma'l ]1|§tice and the strengthening and
reorganization of existing departments. The
Prime Minister pointed out that it is one
of the primary functions of the Govern-
ment of the day to maintain law and
order so that law abiding people may live

In peace, and also to undertake suitable

reforms. to secure justice to the peopie

and satisfy their aspirations, It is also

ne.cessar.y in the national interest to tackle
cg}mes such as Smuggling, corruption and
o V%/l:t hsuch antisocial activities,
th regard to the evil of traffic ;
v ¢ raffic in
drugs and harcotics the Government pro-
poses to discourage the cultivation of
narcotngs plants and to encourage farmers
fp cul}xvate_ alternative plants by giving
them xncentxve§, It is also proposed to
res;r_lc.t 1narcotxcs cultivation only for
medicinal purposes and to ibit i
o to prohibit its ex-
Certain other measures for improve-

ment in the prisons admini i
ministration
contemplated, are also
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Reform of Criminal Law in India:
" Some Aspects

by S. Balakrishnan*

1. The purpose of criminal law is to
express a formal social condemnation of
forbidden conduct and to provide for pun-
ishments by way of sanction. Criminal law
has, quite rightly, been called one of the
most faithful mirrors of a given society re-
flecting the attitude of that society to what
at any given point of time it considers rep-
rehensible. Obviously, criminal law has
been changing and must necessarily change
with social change. This is true not only in
respect of what constitutes crime but also
what should be the punishment for a
crime, because ideas as to punishment have
also been changing with the changes in the
predominant moral and social philosophy.

2, By the end of the last century, a
striking change in the concept of crime
and punishment was noticeable. The clas-
sical school of criminology which prevailed
carlier, believed that in the matter of pun-
ishment for crime special emphasis should
be laid on the restrictive and repressive or
deterrent aspects, as it was considered that
a measure of retribution or even of re-
venge was justified with respect to any
person proved to have committed a crime.
It was gradually realised that this was a
negative approach to the problem and that
the larger interests of society called for a
positive approach. Far-sighted men and
jurists urged that crime should be regarded
as a sign of sickness in the individual and
in the society that breeds him and that
punishment for crime should properly be
directed towards the eradication of the
disease rather than to the symptoms. If the
soil is poor or sour, it is no good condemn-
ing plants for not growing or the flowers
for not blossoming as well as they should.
Instead, efforts should be directed towards
improving the soil. In the same way, when
there is prevalence of crime society cannot
put the entire blame on the criminals and

* Yoint Secretary to Govt. of India, Minis-
try of Home Affairs; and formerly
Member, Law Comniission of India.
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assume an innocent attitude. It must take
at least part of the blame on itself. It must,
therefore, devote its attention to reform
and rehabilitate the criminal with a view
to prevent crime in society. This positive
approach to crime and punishment gradu-
ally gained world recognition.

3. The change in the attitude towards
crime and punishment was reflected in
some of the Declarations made by the
General Assembly of the United Nations
in pursuance of the provision in the UN.
Charter that one of the main purposes of
the United Nations was to promote and
encourage respect for human rights. In the
Declaration of Human Rights adopted
unanimously by the General Assembly on
the 10th December, 1948, it was provided
in Article 5 that no one shall be subjected
to torture or to cruel, inhuman or de-
grading treatment or punishment. On the
16th December, 1966, the General Assem-
bly also unanimously adopted a Covenant
reiterating the above Article 5 and also
laying down certain principles relating to
punishment for crimes.

4. Realising the need to have a thor-
ough and systematic revision of the old
Jaws so as to bring them up to date and in
conformity with current ideas, the Gov-
ernment of India, soon after it attained
independence, set up a Law Commission
consisting of eminent jurists for the pur-
pose of such revision and for suggesting
reforms. It considered the two old codes
of criminal law, namely, the Indian Penal
Code 1860 and the Code of Criminal Pro-
cedure 1898, and, after an exhaustive study
of all the relevant materials, including the
reforms made in other countries of the
world, and consideration of the views ex-
pressed by competent men including
judges, lawyers and jurists, the Commis-
sion submitted its reports containing num-
erous proposals for reform. The Govern-
ment of India took decisions on these
recommendations and have introduced
legistation in Parliament, which is about to

.
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complete its consideration of the Bill for
the reform of the procedural law and will
shortly take up the Bill for reform of the
substantive law.

5.. The proposals for reform now under
consideration are numerous but in this pa-
per I shall confine myself only to a few
important matters relating to the substan-
tive law of crimes and these are:

(1) The need for prescribing new punish-
ments as alternatives to the punishment
of imprisonnient;

(2) The appropriate punishment when a
corporate body commits crime;

(3) Tl?e need for dealing effectively with
crimes by large groups of persons; and

(4) New types of crimes including ‘white
collar’ crimes.

These are considered below:

Point (1): New Punishments

6: Apart from the sentence of death
(which is prescribed for grave offences)
anc_i of forfeiture of property (which is pre-
scribed for a few special offences), the
pen:al law of most countries, including
.Indxa, provides for only two kinds of pun-
lshments:, namely, imprisonment and fine.
In Pracnce, a sentence of fine only is rare-
ly imposed unless the offence is trivial or
fhe l.aw or the situation does not permit
Imprisonment. Even when it is open to the
court to impose a sentence of fine it has
neceseanly to pass a sentence of imprison-
ment if it feels that a sentence of fine may
not suit the offence or the offender. For
Instance, when the convicted person is
poor, the court may consider that there is
no use of sentencing him to pay a fine be-
cause he may not be able to pay the fine.
.In such and similar cases, the court may
mmpose a sentence of imprisonment almost
as a mafter of ‘course even in respect of
petty offences. If at all poor persons are
sentenced to fine, they are in most cases
}mab}e to pay the fitie and have to suffer
Imprisonment for default of payment. The
sentence‘of fine is thus virtually utilisable
as a punishment mainly in relation to per-
sons \a{ho are rich enough to pay the same.
In an interesting judgment of the Supreme
Court of America (Tate vs. Short, decided
on 2.3.1971) the court observed that a law
which limits punishment to payment of

fme for those who are rich enough to pay
it but converts the fine to imprisonment
for those who are unable to pay it, offends
the equal protection clause of the Ameri-
can Constitution. A similar objection could
also be raised in countries like India where
equal protection of the law is a Constitu-
tlc_)na! guarantee. Even apart from the Con-
stitutional objection, the discrimination ap-
pears to be real and unfair on the face of
it 'and it is time some thought is given to
th}s aspect. One way of removing this dis-
crimination is to devise other punishments
intermediate between fine and imprison-
ment so as to avoid the necessity of im-
posing a sentence of imprisonment where
one of fine is not possible.

7. T.he need for devising alternatives to
the punishment of imprisonment has also
arisen because it has come to be realised
t!'lat a sentence of imprisonment has out-
lived its gtility as a punishment. As is well
known, imprisonment is not now-a-days
regar.ded as a means of causing pain to the
criminal to make him suffer for what he
had dene. According to modern concepts
the prison is to be used more as a place:
'for cerrecting the criminal than for mak-
ing him suffer pain in retribution. Most
adyanced .countries have reoriented their
prison pc.»hcy to give more empbhasis on the
reformation of the prisoner so that on his

. coming out of the prison, he may become

a useful citizen. Imprisonment has thus
lost its original sting as a punishment
Ij“urther, a sentence of imprisonment ha;
lltFIe or no effect on a person who com;
mitted the offence driven by poverty. Such
a person on release from prison has to
face the same situation as he did before
he corpmitted the crime. Possibly he may
commit another crime sooner or later and
so the imprisonment he suffered has had
no effect upon him. Even in other cases
recidivism is a proBlem which is being
faced b}' even advanced countries and so
from this point of view also, imprisonmenE
does not serve its present purpose of re-
forming the criminal.

8._ It.is also well known that the effect
of imprisonment particularly on young
persons and first offenders is disastrous.
In India, as in many countries, provisions
‘have‘ been made in special laws for releas-
ing young persons and first offenders on
probation instead of sentencing them to
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prison; but for various reasons the imple-
mentation of these special provisions has
not been as satisfactory as could be desired
and such persons continue to be sent to
prison and get contaminated there. This is
also a reason for devising othér punish-
ments,

9. There is yet another reason why the
scope for awarding the sentence of impri-
sonment should be reduced and that re-
lates to the prison population. A sentence
of imprisonment having become in most
countries almost a matter of dull routine,
the jails have become very much over-
crowded particularly because of the in-
crease in the volume of crime arising from
the creation of more and more offences to
meet the complexities of modern life. This
in turn not only creates administrative and
financial problems but also leads-to several
undesirable consequences, including prison
riots. A painful feature is that a very large
percentage of the jail population consists
of persons sentenced to short-terms of im-.
prisonment. The evil effects of short-term
imprisonment are too well known to re-
quire mention. One of these is that such
imprisonment corrupts rather than corrects
an individual. A casual offender who per-
haps dreaded the jail earlier becomes a
habitual offender after being contaminated
by association with other hardened crimi-
nals. There may also be cases where a per-
son may find the conditions in jail better
than the conditions in his own house, par-

ticularly where he belongs to the poorer
classes. In such circumstances, he would
naturally try to come back to the prison
after committing another offence, if neces-
sary. The evil effects of overcrowded jails
can obviously be mitigated if other alter-
native punishments are available:

10. The foregoing discussion leads to

the conclusion that ‘imprisonment as a
punishment creates more problems than it
solves and that there is a necessity for
avoiding imprisonment as a punishment
and evolving alternatives. The alternatives
which may be considered are indicated be-
low in brief.

(a) Suspended Sentence

11. Some countries like Japan, UK.
and Canada have adopted a system where-
by a sentence imposed by a court may be
suspended by the court on condition that
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if he commits another offence during the
specified period, the original sentence
would take effect and he is sent to prison.
It is understood that this system has re-
sulted in a considerable reduction in the
number of persons sent to prison. How-
ever, the system requires for its implemen-
tation a suitable administrative machinery
for keeping watch over persons released in
this manner on suspended sentences. Such
machinery involves considerable expendi-
ture which a developing country may not
be able to afford. A voluntary system of
probation officers as in Japan is not also
feasible in countries where there may not
be many persons who can afford to under-
take such voluntary services. This alter-
native to imprisonment is no doubt useful,
but there are limitations to its adoption in
a developing country.

(b) Corrective Labour

12. One of the forms of non-custodial
punishments adopted in some countries is
to compel the convict to work at his own
place or at a work-centre outside the pri-
son for a specified period. In the U.K.
what are called attendance centres have
been set up in which the convicted person
is made to work for specified periods, or
at week-ends, and permitted to spend the
rest of his time at his home or any other
place, as he likes. The penal aspect is the
compulsion .to work at the centre for a
limited period. In the U.S.S.R. compulsory
labour as a punishment has been in exist-
ence for a long time and it consists of
compelling the convict to work on reduced
wages in public work centres. Both these
systems require administrative arrange-
ments and organisations to provide work
for the offenders. In developing countries,
however, it may be difficult to- adopt this
system because in view of the unemploy-
ment position there may not be sufficient
work to go round even for law-abiding
citizens. A modified form of this system,
however, may be suitable for such coun-
tries. Under that system, the prisoner will
be asked to attend the jail every day for
specified perjods and do hard labour there.
At other times he will be free and even

earn for his family. The advantage of the
system is that it does not require any
elaborate organisation to provide work for
the convict and does not also deprive the

tims are:
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law abiding citizens of their o ortuniti i

'for work. The main advantage?%f clﬂ;zs o
is that the rigours of jail life are avoided,

.for the person concerned and the evils of 3)
Imprisonment referred to earlier will be to

that extent avoided,

punishment and out of th

fine, compensation o
co can be aw

the victim; and arded to

Fhe court trying the offender can, after

Lmlpdqsmg the regular punishment, and

i olding a summary inquiry, dj

(c) Public Censure accused to pay compefsati);’n giegthg;e

.. wise repair th ;
13. This is a new type of punishment the offfr?ce. ® damage resulting from

which may be suitable j imi i
rals Do etabl n I;he case of crlmf- Of thes? items 1) may not be feasible in a
richer class of busi- developing country with slend
nessmen. When such i ' * more rgent
cssmen. % persons are convicted ~Where funds are required for more urgent
:) anti-social offences like cheating, adul- ot mportant purposes. Item 2) also has its
c:ratlon of food, pollution of atmosphere, hml.t ations, because the fine may not be
gfc';hzhi court Izlay order the publication realised. Item 3) is perhaps the most effec-
of th ofa[tl;les o t.he' accused with parti- tive means. The convicting court has be-
galacd of e cfonwctlon. Th; fear of in- fore it all'tl}e relevant materjals for coming
famy resul lgg rgm the publicity given to t0 a decision on the extent of damage
thel Shomdedstan consequent loss of busi- caused to the victim by the commission of
zess should eter offenQers more effective- the offence and will be in a position to
ly than t Iiomzial pumshmept. This pup- 2Ward damages or give directions for re-
ihiment s a reﬂa.y in force in respect of Stitution l?efitting the particular case, For
cert ences, in India and also in some ~ iNStance, if a person is injured and in con-
T countries. sequence has incurred medical expenses
(@) Duty to Make dmends ‘the accused can be directed to- pay such,
. expenses. If the house of a poor man has
l 14. The aim an d purpose of criminal been burnt down," the accused may be dj-
aw has been mainly, # not solely, to rected to construct at his cost a similar
p}ln_xsh the offender. In most countrics the house for the victim, Similarly, in the case
victim of the crime gots oo material bene. of criminal misappropriation, cheating or
fit from the conviction and has to resort breach of trust, the accised may be di-
to costly and dilatory civil proceedings to rected {0 pay to the person affected the
Ireclalm. t.he property or get damages for . amount {nisappropriated, etc. A provision
0ss or injury resulting from the crire The of this kind may be particularly beneficial
victim rarely resorts to such protracted £ the poor where the accused is not so
glr\iul proceedings with the result that his POOF
evance remains unredressed, ' :
for ma!(ing a provision for iheTghanItlez% fo) Externment
some kqu .of reparation or compensation 13 Sometimes crimes are committed by
to' the victims of the crime by the same certain individuals by virtue of their local
court YVthh' tries the crime has been recog- influence over the community in an area
nise d in many countries and appropria‘t:e Usqally this happens in respect of offenceé
Provisions have been made in the laws of iEaifist public tranquillity, In such cases
Some of ther? like France, Germany and it might be useful if the person is rsmoveci
U.S.S.R. It is time such provisions ‘are f_rom the- frce. and kept for a certain pe-
g‘a de in other countries particularly i riod outside his usual habitat, The punish-
eveloping countries where the need may ment takes the shape of an order of court
be greater because the victims may be too directing a person not to reside in a parti-
poor to afford costly civi] litigation, The C. tar place or locality for specified pe-
possible methp ds of compensating the vic. riod. In certain parts of India and in some
otheg f:ountries as well, there are already
provisions of this kind enabling the execu.
tu{e ‘to make such orders agaiﬁst potential
criminals for the prevention of offences
r.elatl.ng to. public tranquillity, The sugges-
tion is that the same power may also be

1) :ge thStat.e may itself pay compensation
e victim at least in certain defj
classes of cases; defined

2)- the offender can be sentenced to pay a
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conferred on the courts to make such
orders by way, of punishment for certain
categories of offences, thereby avoiding a
sentence of imprisonment. The main ob-
jection to this punishment may be that on
being driven away from his normal en-
vironment, the person will find it difficult
to secure honest means of livelihood and
may start committing offences in the new
locality. This can be met by making suit-
able supplementary provisions to secure
that the person is kept from mischief in
the new locality, such as by requiring him
to report to the police at specified inter-
vals. The main advantage of -this provision
is that it is an aiternative to a sentence of
imprisonment. The court will, no doubt,
pass this order only if the circumstances
are such that it may be appropriate to do
so.

Point (2): Punishment sn Corporate
Bodies

16, ‘When an offence is committed by
a company or corporation, the only punish-
ment which is now practicable is that of
fine because corporations cannot be im-
prisoned. A punishment of fine never hurts
a corporation and the payment may just
be shown as a business loss in the books!
Some special laws provide for punishment
being imposed on the manager or secretary
or other person in charge of the affairs of
the Company but there are limitations to
this, For instance, a company deriving
huge profits by adulteration of food or
drugs may go on replacing its managers,
etc., as and when they are convicted and
continue its activities. It is therefore neces-
sary to devise some effective way of de-
terring such corporations. One possibility
is to empower the court to order the wind-
ing up of the company or corporation, or
the suspension of its activities, or to order
its management being taken over by the
State for a limited period. The time has
come to consider this suggestion seriously.

Point (3): Group Offences

17. A feature of comparatively recent
origin in regard to crimes is the mass
character of criminal behaviour, such as
mass disobedience of prohibitory orders,
mass stealing from factories and the like:
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These crimes are quite different from
crimes by individuals or even groups of
men because of the additional element
of terror on and the helplessness of the
victim. We have cases where a large
number of persons, usually workers, sur-
round a person in authority and keep
him under restraint for several days to
extract some promise or get some de-
mands conceded by him. These are no
doubt crimes but they also have socio-
logical or even political overtones. This
new type of crime requires carefu} anal-
ysis and concrete solutions should be
evolved to deal with such crimes.

Point (4): ‘White Collar’ Crimes and
Other New Crimes

18, ‘White Collar’ crime may be de-
fined as crime committed by a person
of respectability and social status in the
course of his occupation or vocation. In
Western countries, the problem of White
Collar crimes has been receiving con-
siderable attention since the termination
of the World War I. Some of the
species of such crimes recognised in the
U.S.A, are frauds in business, adultera-
tion of food and drugs, illegal services
to the underworld criminals, misleading

advertisements, crimes by lawyers who
aid their clients to break the law, mal-
practices in share markets, etc. This
crime is not confined to the affluent
society but is also prevalent in some
form or other in developing countries.
For instance, to secure fair distribution
of scarce commodities among the public,
or for controlling, in the public interest,
the means of production, certain regula-
tory measures are taken in some coun-
tries and these are taken advantage of
by certain unscrupulous persons to corner
stocks, to create “black market,” etc., and
to profiteer thereby, that is, to derive
huge profits at the expense of the com-
mon man. This is white collar crime of
the worst variety. This new type of anti-
social crime cannot be dealt with in the
ordinary way because ingenious methods
are employed by these criminals to get
round the provisions of law. Certain spe-
cial provisions are necessary. In socialist
countries, crimes like business frands may
not thrive, but there also there is a whole
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category of economic offences, such as
prod_ucmg or selling goods of inferior
guahty, theft of public property, etc, It
is therefore necessary to make a system-
at'ic study of these and other new crimes
with a view to evolve concrete measures
to deal with them, if crimina] law is to
serve ifs essential purpose. In India, the
me}tter has received due attention ’ and
1sultable provisions are being made in the
aw.

professionals, like Advocates, Solicitors or
Accguntants is not an offence even if such
ne:ghgence entails serious damage to the
client. For instance, a Chartered Account-
ant by his gross negligence may bring in-
calculable harm to the share holders of a
company and there is no reason why such
negligence should not be punished.

(4) Cheating of Government by
contractors

19.  With the growing complexities of
human affairs and also in the light of
changes in the pattern of society, there is
need for making provision for a variety
g,f other new crimes, and also for enhanc-
Ing the punishment for some of the exist-

It i§ common knowledge that persons
executing contracts for supply of materials
or for erecting constructions to the Gov-
érnment commit large scale cheating tak-
Ing advantage of the fact that Government

ing crimes. A systematic study of this Is impersonal and the interests of Govern-

problem has been made in India and the | 2T¢ ROt watched as well as those of

tflc':.llllc])(v.vmg brief notes would indicate the 2% ll)ndmdual. A specific provision is de-
inking on some of the aspects of the Si2ble to punish such crimes with

a deter-

problem. rent sentence, eter

(1) Hijacking of vehicles (5)  Mischief to public property

‘The hijacking of vehicles, whether it is A disquieting tendency of recent origin
a motor car or aircraft, whereby persons is to destroy or damége public pro egt
are cor.npelled by force to go to a place ©F installations, on the slightest profoca}-,
whxch. Is not their intended destination, is tion, by disgruntled clements. In view of
:u :g;éou,} hmenace whic.h requires to be the §erious damage to the interests of the
cur f ere can pos.51b1y b"j no differ- public, such crimes should be punished

€ O opinion on this. Specific penalty deterrently. '
should be prescribed for this crime as it
cannot l?e treated just as a case of abduc-
tion. Hijacking of aircraft should be spe-
cially dealt with and
should be prescribed,

- (6) Disfigurement of public places

: _ In many countries, a

a’ heavier penalty. thich is increasinglj;f ir;g;gsix;)gf ?smtlﬁzagit
flgure{nent of places by means of posters

gdvertlsements or slogans which are often’
md:ecer.tt or scurrilous. It is time serious
notice is taken of this nuisance and a spe-

cific provision for punishing such acts- is
made,

(2) Corruption on the part of private
employees

T.he lawr in most countries provides for
Rumshmpnt of public servants for corrup-
tion, It_ is being increasingly realised that
corruption is also prevalent among private
employees entailing ‘consequences detri-
mental to the common man, There is
ther.efore, need for making provision fo;
punishment of this new crime, ‘

(7) Blackmail

There can be no two opinions on the
need for making provision for punishing
persons who blackmail others, having re-
gard to the magnitude of the evil prevalent

(3) Criminal negligence on the part of in many countries.

ro [
professionals (8) Violation of privacy

In some countries, criminal negligence
on the part of persons belonginggtg the be
medical profession which endangers human
life or personal safety of others, is punish-
able, but negligence on the part of other

The right to privacy of an individual has
been recogmsed in many countries and it
Is appropriate to make a provision in the
criminal law for punishing violation of
privacy, such as unauthorised photographs,
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eavesdropping, by planting of electronic
devices to overhear conversations, etc.

',
(9) Punishments

Apart from the foregoing new offenc?s,
the punishment for certain anti-social
offences requires to be enhanced. Among
these may be mentioned crimes relating to
adulteration of food or of drugs, theft from
victims of calamities like earthquakes, rape
by persons in charge of hospitals or other
institutions, pollution of the atmosphere,
abetment of offences by children, and kid-
napping for ransom.

20. 1In regard to the.vexed question of
retention or otherwise of the death penalty,
opinjon is, as is well known, sharply
divided. In many countries it is being felt
that the time has not yet come for a total
abolition of the penalty. A cautious step
in the direction of abolishing this extreme
penalty of the law would be to restrict tl.xe
imposition of death penalty only to certain
grave cases of murder.

50

Conclusion

21. From the above, it will be clear
that the systematic revision of the old
criminal laws, undertaken by India has
been rewarding. Concrete proposals for
reform of the law have been formulated
with a view to meet the requirements .of
the present day and generally to mpdermse
the system in the light of current ideas on
crime and punishment, A comprehens%ve
Bill for the amendment of the substantive
law, namely, the Penal Code, is under the
consideration of the Indian Parliament. A
similar Bill for the amendment of the law
relating to criminal procedure with the
object of ensuring speedy justice a.n.d re-
moving archaic and needless formalities, is
in the final stages of enactment by the
Indian Parliament. There is every hope
that when these comprehensive reforms to
the substantive and procedural laws are
enacted after due consideration by the In-
dian Parliament, India will have the bene-
fit of a modern penal system, particularly
suitable to a developing country.

The Revision of the Code of Criminal Procedure in Korea

by Haechang Chung*

Introduction

We have revised very recently the Code
of Criminal Procedure according to the
newly amended Constitution. In other
words, we amended the Constitution very
extensively by the national referendum on
November 21, 1972, and several provi-
sions of the Constitution regarding crimi-
nal procedure were partly revised. There-
fore, according to the revised provisions
of the Constitution and to reflect the spirit
of the new Constitution, we decided to
revise the Code of Criminal Procedure,
and finally the draft amendments to the
Code were passed by the Extraordinary
State Council acting for the Congress for
the time being on January 19, 1973. Thus,
the revised Code of Criminal Procedure
has come into effect since February 1,
1973,

This paper aims at a brief description
of the revised provisions of the Code of
Criminal Procedure as well as the back-
ground of the revision. In order to do
80, I shall illustrate, at first, the provi-
sions of the new Constitution regarding
criminal procedure and the background
of the new Constitution very briefly, and
then move on to the details of the revised
provisions of the Code. Finally, I would
like to express my personal assessment
of the revision.

The Provisions of the New Constitution
Regarding Criminal Procedure and
Their Background

We adopted our own Constitution in
1948, which was amended a couple of
times until 1969, This Constitution was
very closely patterned after that of the
United States. However, years of experi-
ence under that Constitution had taught
us that this imitated Constitution was by
o means suitable for our conditions and
culture. Especially, recent developments of

* Public Prosecutor,

Prosecution Bureau,
Republic of Korea.

international power politics moving from
the age of cold war to an era of détente
and transferring from a bi-polar system
to a multi-polar system, and the south-
north dialogue after more than 25 years
of stalemate between the two parts of our
country prompted us to take certain steps
to accelerate and organize the build-up of
our national strength.

Against the background mentioned
above, President Park of our country
announced the Special Declaration on
October 17, 1972, in which he expressed
his resolute determination to carry out a
series of revitalizing reforms to build up
a new structure and system which would
be suitable for the conditions and situa-
tion in Korea and would enable the na-
tion to maximize working efficiency in
every aspect of daily life, and to main-
tain national unity by which national
power would be steadily increased.

In pursuance of the Declaration, the
draft amendments to the Constitution were
put to the people in a national referen-
dum on November 21, 1972. The pro-

. posed amendments were supported by the

overwhelming majority of voters.

The new Constitution deals mainly
with changes in governmental organiza-
tion, but it also includes some amend-
ments to the Constitutional provisions
concerning criminal procedure,

The changes of the Constitutional pro-
visions regarding criminal procedure are
explained in the comparison table on the
next page, in so far as is relevant to my
discussion.

Revised Provisions of the Code of
Criminal Procedure

The Deletion of the Provision Which En-
abled the Arrested or Detained Person to
Request the Court for a Review of. the
Legality of the Arrest or Detention

According to paragraph 5 of section 10

" of the former Constitution and para-

graphs 4, 5 and 6 of the former Code of
Criminal Procedure section 201, a person
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The Old Constitution

The New Constitution

#10 ot

1) All citizens shall enjoy personal
liberty. No person shall be a.rrested,
dotained, searched, seized, mte'rrof
gated or punished except as provided
by law, or be subject to mvoh.mt‘ary
labour except on account of a criminal
sentence.

2) No citizen shall be subject to tortqfe
of any kind, or be compelled to testify
against himself in a criminal case.

3) A warrant issued by a judge upon re-
quest of a prosecutor must be pre-
sented in case of arrest, de_tennon,
search or seizure. However, in case
the criminal is apprehended flagl'an{e
delicto, or in case where there is
danger that a criminal, who hgs cori-
mitted a crime for which he is liable
to be sentenced to imprisonment for
three years or more, may escape or
destroy evidence, the investigating
authorities may request an ex post
facto warrant.

4) All persons who are arrested or de-
tained shall have the right to prompt
assistance of counsel. When a criminal
defendant is unable to secure the same
by his own efforts, the State shall
assign a counsel to the defendant as
provided by law.

5) All persons who are arrested or de-
tained shall have the right to request
the court for a review of the legality
of the arrest or detention. When a
person is deprived of pers.or‘lal free-
dom by another private individual, he
shall have the right to apply to the
court for a remedy.

6) In case the confession of a defendant
is considered to have been made
against his will by means of torture,
acts of violence, threat, unduly pro-
longed arrest, and deceit, etc., or, if
the confession of a defendant is the
only -evidence against hin}, such con-
fession shall not be admitted as evi-
dence for his conviction nor shall he
be punished on the basis of such a
confession. '

#10

1) All citizens shall enjoy personal liber-
ty. No person shall be arrested, de-
tained, seized, searched, interrogated,
punished, subjected to involun-tary }a—
bour, or branded as . a security risk
except as provided by law.

2) The same as the old.

3) A warrant issued by a judge upon
request of a prosecutor must be pre-
sented in case of arrest, de‘tentlon,
search or seizure. However, in case
the criminal is apprehended flagranl_e
delicto, or in case where there is
danger that a criminal who has com-
mitted ‘a.crime may escape or dest.r_oy
evidence, the investigating authorities
may request an ex post facto warrant.

4) The same as the old.

5) Deleted.

6) Deleted.
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arrested or detained upon the warrant of
a judge, his defence counsel, legal repre-
sentative, spouse, and his lineal relatives,
brother and sister, head of house, or
family, may ask the Competent court to
examine whether the arrest or detention is
legal or not.

This system was adopted to secure fully
the human rights of the arrested or de-
tained person. However, it is theoretically
inconsistent for the court to review the
legality of the arrest or detention which
was made legally upon the warrant issued
by the court itself. Furthermore, it had
very detrimental effects on the carrying
out of the investigation and prosecution.
As a matter of fact, only about 10 per
cent of the detained had applied for the
review and less than 50 per cent of the
applicants had been ordered to be released,
In other words, only a very restricted
number (about 5 per cent) of the detained
persons had the benefit of being released.

The Modification of the Requirements
for Urgent Arrest Without Warrant

As mentjoned above the former Consti-
tution allowed the investigating authorities
to arrest a person without a warrant only
if such person had committed a crime
punishable with imprisonment for three
years or more, Since the new Constitution
has’ modified that requirement, the rele-
vant provision of the old Code was re-
vised to enable the investigating authori-
ties to arrest a person without a warrant
in case he had committed a crime punish-
able with imprisonment for any period.
However, a new provision was introduced
requiring the police to obtain the permis-
sion of the prosecutor in advance of such
arrest in order to prevent the misuse of
such powers of arrest by the police.

The Adoption of Summary Public Trigl
System

For the purpose of speedy trial, we
have adopted the summary public trial

Systern . patterned after the system in
Japan,

‘When the defendant confesses at the
trial, the court shajl rule that the trial be
conducted according to the procedure of

Summary public trial, Once such ruling is
given the court may examine evidence in-
formally as it deems pbroper, and even
hearsay evidence is admissible, However,
this procedure is not applicable to those
cases which require trial by a panel of
three judges, Furthermore, the court may
rescind the ruling whenever it deems that
resort to this procedure is improper.

It is certain that the quick disposal of
criminal cases by the court will be assured
by this device.

The Adoption of Immediate Hanggo by
Prosecutors Against the Ruling to Release
on Bail

Under the former Code, any sort of
appeal against a ruling of the court to
releass a suspect on bail was not allowed.
Therefore, there was no means to check
the correctness of the court ruling con-
cerning bail, and sometimes, as a matter
of fact, bail was misused,

We revised the provision whijch pro-
hibited any appeal against the ruling of
the court to release 3 suspect on bail so
as to enable the prosecutors o institute
an  immediate Hanggo which has the

effect of suspending the execution of the
decision. ;

‘Some Assessments of the Revision: Its
Background and Philosophy

1. State interest, vs, individual rights
in criminal procedure. e

2. Empbhasis was put on the protection

of State interest rather than the maximum
of individqal rights,

3. Efficient disposal of criminal cases
Was one of the most important purposes of
the revision,

4. The revision was carried out as a
part of a series of revitalizing reforms
mentioned above, which aim at political
and social stability, economic prosperity
and finally the unification of our divided
fatherland.

5. The revision was made to develop
an ideal system of criminal procedure in
keeping with our historical and cultural
traditions and present feasibility, according
to the lessons learned from years of ex-
perience in operating the borrowed system
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which over-emphasizes the maximum pro-
tection of individual rights at the expense
of State interbst.

Conclusion

The revision might be criticized as a
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setback in terms of individual rights in
criminal justice. ) )
The revision may not be satns'factory in
every respect, but I am confident that
the revised system would be operated
very well, since the operation of a S).Istem
is more important than the system itself.
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Reform in Criminal Justice ix Malaysia

by X. A. Nicholas*

Geography and Population

1. Malaysia covers an area of about
128,308 square miles. It occupies two dis-
tinct regions, the Malay Peninsula and the
North Western coastal area of Borneo Is-
land—Sabah and Sarawak. The two re-
gions are separated by about 400 miles
of the South China Sea. The total popu-
lation of Malaysia is about 10.5 million
consisting of Malays, Chinese and Indians
—each with its own linguistic, cultural and
religious background. The Malays form
50 per cent, the Chinese 37 per cent and
the Indians 11 per cent of the population.
The economic mainstay of the country lies
in the export of rubber, tin, timber and
palm oil with light and medium industries
increasing in importance, The average
volume of crime for the last 5 years per
100,000 inhabitants is 410.

Constitution

2. Malaysia as a political entity came
into being on 16th September, 1963, form-
ed by federating the then independent
Federation of Malaya "with Singapore,
North Borneo (renamed Sabah) and
Sarawak, the new federation being re-
named Malaysia and remaining as an
independent country within the Com-
monwealth. On 9th August, 1965, Singa-
pore separated to become a fully in-

dependent republic within the Common- |

wealth. So today Malaysia is a federa-
tion of 13 States, namely (in West Malay-
sia) the nine Malay States (Johore, Kedah,
Kelantan,  Selangor, Negri . Sembilan,
Pahang, Perak, Perlis and Trengganu) and
the former settlements of Malacca and
Penang and (in East Malaysia) Sabah and
Sarawak,

3. Malaysia is a constitutional mon-
archy, its Head of State being the Yang
di-Pertuan Agong, a Sultan elected for five

* {\sst. Commissioner ‘of Police; Officer-
1r.1-charge, Criminal Investigation, Malay-
sia,

years by Sultans, who has to act in ac-
cordance with Government advice, It has
a bicameral Parliament consisting of a
Senate comprising of 58 members (being
26 elected members, two elected by each
of the 13 State Legislative Assemblies and
32 appointed members, appointed by the
Yang di-Pertnan Agong) and a House of
Representatives comprising 144 elected
members, 104 of them from West Malay-
sia,»16 from Sabah and 24 from Sarawak,
Elections to the lower House are held
every five years on the basis of universal
adult suffrage, each constituency returning
one member. The Cabinet headed by the
Prime Minister consists only of members
of the legislature and is collectively re-
sponsible to Parliament. In the Malay
States the Rulers retain their pre-independ-
ence position except that generally they
can no longer act contrary to the advice of
the Executive Council (the State Cabinet),
The other States are each headed by a
Governor federally appointed for four
years who also act on the advice of the
State Cabinet. Each State has a unicameral

‘legislature, elections to which are held

every five years. In view of the small-
ness of the country, the judiciary is wholly
federal and judges of the High and
Federal Courts, whose counterparts before
independence held office at pleasure, are
independent and may not be removed from
office before the compulsory retiring age
of 65, except on the recommendation of a
tribunal consisting of at least five judges,
and have power, which they did not have
before independence, of interpreting the
constitution. They also have power to
declare laws invalid and to pronounce on
the legality or otherwise of executive acts,

Economic, Social and Cultural Background

4. Malaysia is a land of many races
with diverse social, cultural and religious
backgrounds. Since independence, this
multiracial society has committed itself to
build- a united Malaysian nation which
would endure and flourish, convinced that
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our very diversity is our source of strength.
The various races have lived together for
generations in peace and harmony sharing
the resources, with which Nature had
richly endowed the land. Together the
various races had worked for independ-
ence and together they had resisted several
encroachments on their national integrity
and independence. Together they were
building slowly but surely the foundations
of a society in which there is a place for
everyone. However, their nation-building
efforts were marred by the activities of
destructive elements. These elements are
to be found in all communities. From
time to time latent racialist attitudes and
racial prejudices were exploited on various
pretexts leading to racial incidents. The
most serious racial incident was the riot
of May 13, 1969, in the Federal capital.
One of the factors that emerged very
clearly from the riot of May 13, was that
despite 12 years of independence there
were still diverse social, cultural and eco-
nomic values which existed in our multira-
cial society, complicated by the identifica-
tion of certain economic groups with par-
ticular racial communities and geographical
locations. The Government has therefore
embarked upon a new Economic Plan (2nd
Malaysia Plan) to ensure that within two
decades at least 30 per cent of the total
commertial and industrial activities in all
categories and scales of operations should
have Malay participation in terms of
ownership and management. The objective
is to create over a period of time, a viable
and thriving Malay industrial and com-
mercial community who will operate on a
par and in effective partnership with non-
Malays in the modern sector. The plan
represents a determined effort to promote
national unity and develop a just and pro-
gressive Malaysian society. In the im-
plementation of the New Economic Policy
in the Second Malaysia Plan, the Govern-
ment will ensure that no one will experi-
ence any loss or feel a sense of deprivation
of his rights, privileges, income, job or op-
portunity.

Judicial System

5, The Judicial power in Malaysia is
vested in the High Court and also in
subordinate courts. Above the High Courts
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there also exists a Federal Court with ex-
clusive jurisdiction to determine appeals
from decisions of any High Court. The
supreme Head of the Tudiciary is the Lord
President of the Federal Court, consisting
of himself and two Chief Justices of the
High Courts and Judges of the Federal
Court, Every proceeding in the Federal
Court is heard and disposed of by three
Judges or such greater uneven number of
Judges or such greater uneven number of
ticular case may order. ‘In his absence,
the senior member of the Court presides.

(a) Federal Court. The Federal Court
has jurisdiction to determine whether a
law made by Parliament or by the legisla-~
ture of a State is valid or not and jurisdic-
tion to determine disputes between States
or between the Federation and any State.
In its appellate criminal jurisdiction, the
Federal Court has jurisdiction to hear and
determine any appeals by a person con-
victed by any High Court.

(b) High Court. Each of the High
Courts in West Malaysia and East Malay-
sia consists of a Chief Justice and a num-
ber of other Judges. There are 12 High
Courts in West Malaysia and 3 in East
Malaysia which are presided over by a
TJudge of the High Court. The High Court
has unlimited criminal jurisdiction and
could pass any sentence allowed by law.
The High Courts exercise control over
subordinate Courts through their appellate,
revisionary and general supervisory juris-
diction.

(c) Sessions Courts. In West Malaysia
the subordinate courts consist of Sessions
Courts and Magistrates’ Courts. The Ses-
sions Court has jurisdiction to hear and
determine any criminal case arising with-
in local limits or in any part of the
Federation as specified in the jurisdiction.
The Sessions Courts are presided over
Py either a Senior President Sessions Court
or a President Sessions Court appointed
by the Yang di-Pertuan Agong. The Ses-
sions Court has jurisdiction to try all
offences for which the maximum term of
imprisonment does not exceed seven years
or which are punishable with a fine. It
could also try any offence other than an
offence punishable with death or imprison-
ment for life, if the D.P.P. appeals to try
such offences, or if the accused consents.
It could pass sentence not exceeding three
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years’ imprisonment, a fine of $4,000 and

Z\;}Eﬁﬁﬁﬁgugn to o:let hstlokss or sentence committing a seizable offence «nd anyone
a y , e above sentences, causing harm to be done to any publi ¢
(d), Magistrates’ Courts. The Magis- perty or the removal thereof; Y pERRe prE
trates .Courts. hz}ve jurisdiction to hear and (b) any person possessir: i
dletefmmeb .cn.mmal.m:attc.ars. arising within ment of house-breaking and inzrlﬁte ltnolp"le-
: ;zmocoarlién;;tzuzfl Jl;lrfulisfﬁﬁot?eefﬂgqed tdo cm(mt satisfactorily for such possession; “
. s 7 assigned, c) an i i
ﬁz \:;1(;1y. émr(ti .of' the Federation. Magistrates to c)Ommi}t’ lzter:;lz]alc)?;l cg?é;iehlgrpi]s;gs:
fe:ncesj froli l\s/ }i?c?l tt(l)x etrg] a?clilm Eﬁlm;nal ofE without ostensible means of subsistence
impri}??x;]ment does ﬁlot exceed threzn;llea?s g?dhii?:eli?;t satisfactorily give an account
or which are punishable with a fine only. (d) any person who is
iﬁogczlt;;fl iﬁ?siissoe:xfncte no? exceeding 12 habi_tual robber, housebreét)l)clerr,eputtheiefa
month’ 1p ent, a fine of $2,000 receiver of stolen property knowing it tc;
pping up to six strokes, be stolen, or by repute commits extortion
and criminal intimidation.
The Penal System 8. The Minor Offences Ordinance

6. The Penal S . fturther enhances Police powers -
the Criminal Law Enactoment expressed In vent the likely commission of an tgffpre
tion. aims. at , Enactments and Legisla-  in any public place or places of ence
n, aims at maintaining law and order ment, The Pawnb places ol entertaln-
?l;]e é?)?xlx(llt?fr lttopib_smble for the citizens of tphe S.econdhan‘c;v I;);gﬁ:: I}Eznaitment and
ive i k : nac -
molestation from otliefs?oa ’lll’flz f;;gteﬁf Z};debth? Police with the POWGrSm ff? tCl?;.cok
f:vl&ft'smtio itdizls gx;xl'; itrkllf.ringements of the anil 3:2;::: rt?)cogssut‘l:ldth?; tt};lese tcalrokers
b a " . € '
task: is angle a two-fold receive nor in any way deal in sto}l,en Zoggst
0 ®) " lL:oldevise suitable methods for deal- fnr 1:}&:21 i;ro%:rl:iltc 10u§ p}r]esence of a p erson
ng with the actual law breakers and deter-  ments y of these two establish-
ring them from further law breakings; check emgpwers the Police to make a
(b) to prevent as far as may be, the on hum.
commission of offences by others.

(a) any person designing to commit or

Preventive Powers of Courts

Preventive Legislation 9. The Criminal Procedure Code

7. Chenters TII further empowers the Magistrate to require

Malaysian pCode o’f I(\Jlrix?l[ilgalxgroggdfll;: the e)f(fe cusion of bonds for good beha\(/lio;r

erabod ; T A on offenders, to issue s

Police,y tssgehﬂal;ir;;’ftlezﬂs exgpogverm.g the at once in urgent casesn:)foifi:as::):oggg

Headmen as well as the i)nublit: io Yllcl:ltalgfx ?)a sesillilgely fo cause a breach of the peace.

the prevention of ori i n habitual offenders the Court is em-

is required fo gi 5(: cirrixfg(ra‘mat‘i‘iverg lzerson ppwered to direct a person previously cec;g-

sist a Magistrate or a Police gffiierorgfsx- vxctc_ed ‘cl)f any other offence punishable with

sonably requesti et €a- g similar term of imprisonment to

or prevent?ng t]lxlf ;Sapq;do]fn aﬂ? }:21:8125 SLEbject to Police super\gsion for a perilgg

° ny p of no q i

whom such Magistrate or Officer is au~ the It:cl,lllig;e tt};msip};g:é 1;?113 egpg“t/e.r :

aintain

thorised to arrest.
lic ate furthertrecl:{{?r?}l)erfo Ofasts};:t Pltll‘;; surveillance on such recidivists, deterring
Magjstrate or the Polios Officer in the pre. them from committing further offences,
vention or suppression of a breach of the
ggz;ce, tor in the prevention of any injury
canzrnlllpt;(;gﬁg ll])(:) con;?}ltted to any rail, 10. The chief aim of the Malaysian
oLt Co% 1 r pu xcvproper.ty. In ad- Penal System is to reform the convicted
10 e usinemp}?vlvew a Police Officer offenders, Except for murder and certain
gt oposo sl g at ?.vaul means of ar- very serious offences for which there are
rrant on: fixed penalties, the Courts have power to

Treatment of Offenders
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vary the sentence within prescribed
maxima in the;, light of the circumstances
of the offence’ and the offender. For
serious offences, the sentence is usually
imprisonment or a fine or both. Most
minor offences are punished by a fine
only. An offender may also be placed
on bond to be of good behaviour for a
period and to comply with certain condi-
tions failing which he may be sentenced
for the original offence. In addition the
Courts have discretion to discharge the
offender unconditionally or on condition
he commits no further offence during a
specified period, or to pass a suspended
sentence,

Law Revision

11. The Revision of Laws Act, 1968
passed in December 1968 came into effect
in January 1969. This Act makes law revi-
sion a continuous process. The laws in
what is now West Malaysia have not been
revised since before the war. North
Borneo (now known as Sabah) had a law
revision in 1953 and Sarawak in 1948
and 1953.

12. The reasons for the non-revision
of the laws of West Malaysia for more
than thirty years are:

(@) The war years 1942 to 1945;

(b) The Emergency of 1948 to 1960:

(c) The complexity of the constitutional
arrangements and the several con-
stitutional changes which have taken
place since the war,

13, The Revision of Laws Act, 1968
which came into force on 1st January
1969, established a Law Revision Com-
mittee of from five to seven members, to
be appointed by the Lord President of
the Federal Court. The Commmittee con-
sists de facto {but not necessarily so) of
the Chief Justices and the Judges of the
Federal Court. Its function is to ‘vet”
the amendments to laws made by the
Commissioner in the course of revision,
and to certify that they are intra vires
the powers conferred upon him by the
Revision of Laws Act. Although law re-
vision in Malaysia is a continuous process,
the complex background of Malaysia law
revision is seen as an unending battle
with backlog: even before all the laws
have been revised- it is expected that
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some of them will have to be re-revised;
such is the tempo of legislative change
in a fast-developing country.

14, Malaysia has been burdened, by
a series of historical events, with what
must be the most complex system of
statute law in the world. The written
laws of Malaysia consist of substantial
remnants of:

(1) pre-war Ordinances of the Straits Set-
tlements which are still in force in
Penang and Malacca;

(2) pre-war Enactments of the Federated
Malay States, of each of the four States
of that Federation, and of each of the
five unfederated States; and

(3) Ordinances of the Malayan Union;
together with the following more recent
legislation:

(4) Ordinances of the Federation of Ma-
laya;

(5) Enactments of the nine Malay States
and the two Settlements from 1948 to
Merdeka Day 1957;

(6) Enactments of the eleven States of Ma-
laya (West Malaysia) since Merdeka
Day;

(7) Acts of Parliament since 1969;

(8) Ordinances of North Borneo and Sara-
wak before Malaysia Day; and

(9) Enactments of Sabah and Ordinances
of Sarawak since Malaysia Day.

Due to this legislative patchwork made
up of legislation passed by forty dif-
ferent legislatures, administrative process
of law reforms/law unification had to
be necessarily slow.  Although the Yang
di-Pertuan Agong has a complete discre-
tion so far as federal law is concerned,
it would obviously be unwise to ‘steam-
roll'’ through, without consultation, an
extension or modification order affecting
the law. of the recipient States, and it
has always been the practice, except in
cases of extreme urgency or necessity,
to consult the State Governments at both
ministerial and departmental level. In
the result, much more time is taken up
in consultation and correspondence than
in the actual drafting, and delays are
inevitable.

15. The number of modification and
extension orders published is 182. = About
20 more are in preparation, or awaiting
approval, The first law to be revised
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was the Election Offences Ordinance

which was urgently required for the Gen:

eral Election in May 1969, The major

laws revised, especially in regard to crimi-

nal law are:

(1) Criminal Procedure Code;

(2) Penal Code; ’

(3) Evidence;

4) Juvenile Courts;

(5) Arms and Explosives;

(6) Registration of Criminals
Undesirable Persons Act:

(7) Legal Aid Act; ’

(8) Private Agencies Act;

(9) Firearms (Increased Penalties) Act;

(10) Prevention of Crime Ordinance, ,

and

Conclusiop

16. On the basis of the Ne -
nomic Policy the Government hasW dici:ccl)-
ed that.emphasis be placed on economic
and soc§al changes as the overriding need
for national unity,  Concrete meastres
have been adopted to bring about certain
law refgrm's and administrative changes
by eradicating poverty and reducing the
gap ’lzetween the “haves” and the “have-
nots, Thfa administrative machinery has
been set in motion with the establish-
ment of the National Action Council
consisting of all the Cabinet Members
the Chief Secretary to Government, Chief,

of the Armed Forces Sta
spector-General of Police.ff al’}ii:h%oldn ,
will be fully responsibe for the im le}-,
mentation qf the New Economic Poﬁc
and for maintaining national security by
carrying out operations against com)-’
munist terrorists,  Under this Couneil
ther.e are two other councils, namely
National Security Council and Natioé;l
Economy Council, New laws/law 're-
forms that are required to ensure the
Ztéglctess of the New Economic Policy are
o with by Parliament in the normal
17. Thus under the New Eo i
Policy the Malaysian society 1izsm?oo ml;g
restructured not only without breakin
the system of our economic growth bu%
that growth should be increased, 'and in
thag process none would suffer any real
or '1magmec'l sense of grievance or deqy-
dation. Finally the increasing rate of
growth of the national economy augurs
well for the future of the country; for
few revolutions start on a full storr,xach
It must also be said that while the coun:
try develops every effort must be made
to ensure that Every community has a
slice of the national cake, and this effort
should be made not only by Government
but_ also by every responsible citizen, The;
fruits of prosperity should be justly and

.equitably shared.
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Social Reforms and the Law—Singapore

by John Leong Ying Hung*

General

One of the most salient features of law
reforms in Singapore in recent years is
the introduction of a series of statutes
quite different and distinct in character
from the traditional types of laws relating
to criminal justice. Many of these laws
are designed to combat yarious social prob-
lems—to deal with the social process in
order to encourage or discourage certain
social activities bnsed on - Singaporean
values and attitudes. Singapore’s rapid in-
dustrialisation, economic expansion and
population growth and her growing afflu-
ence have far outstripped the intentions
and usefulness of many of her laws result-
ing in their not being able to fulfil. the
functions for which they were promul-
gated, and demanded. the introduction of
new laws to enable her to tackle new prob-
lems. While there is a crucial need to in-
dustrialise and ensure economic expansion,
there is equally a need to ensure that in-
dustrialisation and certain social habits do
not deprive Singaporeans of clean and
healthy* living conditions. This paper will,
therefore, only attempt to provide an in-
sight into a few of these laws and the so-
cial, economic and cultural background
leading to their enactment. The selected

statutes are:
1. The Clean Air Act, 1971

5. The Prohibition on Smoking in Certain

Places Act, 1970

3, The Prohibition on Advertisements re-

lating to Smoking Act, 1970
4. The Misuse of Drugs Bill.

The Clean Air Act, 1971

Singapore’s rapid industrialisation, to-
gether with urbanisation and population

tion to contain these problems to ensure
that economic development, urbanisation
and population growth will not result in an
environment which is not conducive to a
healthy and gracious life.
it is towards this end that tests were
carried out on the level of air pollution.
The results revealed that the level of air
pollution was on the increase. It was furth-
er discovered that in certain parts of the
istand the level of poliution had reached
ambient air quality standards set up in
other countries. There have also been
many instances of local air pollution prob-
{ems caused by industrial and trade oper-
ations due to the negligent and irresponsi-
ble attitude practised by the occupiers of
these premises. All this affects the comfort
and well-being of the population living
close to these sources of pollution.

Air pollution is essentially a problem
belonging to highly industrialised urban
centres in the world. It is fruitless hore to
enumerate the numerous ailments or dis-
eases that can be caused by polluted air;
suffice it to say that the ill-effects of air
pollution on human beings are numerous.
Its effects on the environment may be
summarised as follows: reduces visibility,
spoils the view and denies the enjoyment
of the delights and beauty of nature. On

* the economic front, air pollution can cause
economic loss through high maintenance
costs and loss in man-hours, contribute to
the physical deterioration of cities, and
damage to crops and livestock.

Though Singapore is at an early stage of
industrialisation it is pertinent that steps be
taken early to control air pollution. Keep-
ing the air clean is a collective social re-

sponsibility———all and sundry must accept

this. Hence the introduction of the Clean
Air Act, 1971,

growth, has brought about problems of The primary objective of the Act is t0

_pollution of various kinds which can be . g
prevent and reduce air poliution arising ..

detrimental to the ironment. This ha . . h
m he environment. This has g5, jndustrial or trade premises and such

‘ ht ab isati ina- i ifi
brought about a realisation and determina- = ey premises as may be specified. In the
Act the term “industrial and trade prem-

% Head, Research and Statistical Unit,

Ministry of Home Affairs, Singapore.
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ises” is defined as premises used for any !

industrial or trade purposes of premises on
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which matter is burnt in connecti i
N ! ection wit
any industrial or trade process, and 1r}3
(s:;laiffs tél? ci«{egosty of scheduled premises
ied in the Schedule to the Act (A This Act is a si
pendix B). The provisions of Part II o§ ttlxj lation necessit simple piece of social legis-
Act apply to these premises. Clause 4 proe haviour of ssér;:lt: ‘ bykthe nconsiderate be-
o =S, - smo i i
hibits the use of any premises as scheduled such as cinem ers in public places,
premises with i tag] i : as and theatres. In a soci
) ithcut written permission of th like Singa ; In a society
Director of Air Polluti e gapore, special emphasis is placed
o ' Pollution Control, The Di- B the strict exercise of social disci place
or in 'g.rantmg approval may also im- its members. Unlik iscipline by
pose conditions. Clause 5 specifi th - Unltke many other countries
Hitions which may be impgsgdlzs t?lf c%n. : mep é)attﬁernfof life in Singapore makes it
. : y the Di- rative for every member’ ;
rector in granting such permissi val y member of society to
6 ibi X ion. Clause ue the comfort and conveni i
r}é);:)ilslébl? the occupier of any scheduled fellow citizens as much as his ol“e,nc; of s
p s from doing certain work or mak- Words, he shoul 0. In other
ing alteratio i orm Py should not only pay lip-servi
the Dire::t:orns vgx_gh: uél the permission of to this concept but should complerzesl;mcg
, whilst Clause 7- imposes ¢ voluntarily refrai an
duty on the new ; poses a y refrain from acts that aff
premises to notifocflil pxle; of ary scheduled the comfort and welfare of others. et
ing over of the p};em?ses irecior of his tak- A]I: ideal solution to such a problem as
Industriz i . smoking in public is for t
cche duli‘g‘"‘;r:;ﬂst;:d: premises, including ercise self-discipline and tlcjneesr?slt?l{(: rtlfz?tel;{_
: re governed by Part - his action di Fort e T y
11T of th - d by Far n ‘discomfort is not
ored uhdzré“cl;ll::; {getj\'ilntrsuzir Is empow-  SODS around him. But re;et%itllllls)f dtltlci)s Plf;;
. et sxtend its applica- Dot always b .72
tion to such other class o 5P y$ been the case. This A
. r description of therefore introd ct was
premises as he may specify. Thi £ rtroduced after the traditional
the Act : specify. This part of 1LOrms of public exhortati :
effl-ciemiggfﬁ:g;aﬂigﬂgns relating to the Produce the desired effectoxiﬁls]afirfigii -
- ! and operation of fuel 1967, th AP ack as
burnin Yl ,» the management of
smo‘kegfroi?ucl}[:ﬁ?;;'s g;n ;Srf;o{l dOf ok Eheatres had constantly reques":tl:dm?;:ir zn'ld
; industrial or trons to refrain £ o : &
trade premises (exempti i i in from smoking whil
. xemptions are provided ing a movi : g while attend-
and emissi L . d), g a movie. The action h ;
from théssc:ogr ct)f air impurities resulting ful in that the patrons lz::v?tspeelll .
ment or ingus?rilz?lnazfi ftueld burning equip- {avariably ignored the requests mply and
rade processes. N ’
Part IV s o one can deny th i
powers of :rffg:-(: Act deals wnth3 inter alia, congested and crow}:ied aéoflrcrili(t);( iy d?r
other authorised enf]f‘?ut of the Director and enclosed spaces or in air-conditi onsd within
formation fU‘fnis}Sinlce?’. (élsclosure of in- ises results in discomfort and Ii?ll‘lit:d_tpren:-
’ g of information, pow- the othes . ation to
ers of entr; i : » P es” occupants. Besides thi
ties for of fye,nzzw;f of notices e}nd penal- smoke screen created intersfet?;: ifrgflft, the
note that the océu _may be of interest to  Per and enjoyable viewing. It also plio-
trade prmises tngr of any industrial or the eyes smart. It is ther;efore -{ﬁa es
ties likely to be ii lﬁ emitting air impuri- aim of removing this source of z:lisathe
is liable on njurious to public health and discomfort that the abov sanee
ceeding $10 (;:(‘))(I)1 ‘?lc%(())g Ot(()) a fine mot ex.  Act wes introchoed mentioned
. ; ,000 yen) or to im- : '
prisonment f ? C it The main object ;
months or topgoilfesr:;zhn?t exceeding t.hree hibit smoking iJn thc;,f ;Efiiti)\;ttl o tof o
ment. The Act also roviijne ?nd imprison- * cinema and theatre and any specirgedob a_tlny
be made by ag grievg 4 oa ‘zs or appeals to  ing, at any time these are open to the o g-
pointmeat - o - Adviso fbr ies and the ap- lic. The Act has only been applied t 1pu i
Committees. y and Technical auditoriums of cinemas pzlljnd t‘;l: ‘t)Sed
Since its comine i . . Open air cinemas or theat sty
were 2 prosé cgtlilongs H(lggt ;Qeratlop, there excluded. Under the Act rii:rer?}(?g?gﬂy
wood Factorjés) e s involving Ply- of smoking is limited onl;r to 011131 . ibition
fined $1,200 (1‘20 05 g offenders were theatres to which members of thmas abllld
(200,000 yen) respe’ctivelyen) and $2,000 ave admitted upon payment of a: fc?milc
Y sion fee. The premises of clubs, associ:.:'

The Pml.libition of Smoking in
Certain Places Act, 1970
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One of the factors, the mo§t potept of
all, that encourages smoking 1s persxgtgnt
advertising by cigarette and advderttlsltng

i i i inducing people to smoke and to try
e imarily for their members are firms in ; fo iy
suntt‘:g zﬁ?m;;lczlded. The penalty for an  new brands: of ggarettes. ’1(')%(;;3 a]f;/ T
S};Eg;tég o%’ smoking in the circumstances ments glon}i;y c1%?ret'ézs:?1ul pegple sine
o i i suc
i i i ceeding slogans such as le
set outsé)nogz)eyAc)t is a fine not exceedaing - 'g’” enjcy the coolness Sf- e ;Semvglﬁz

g - ..,” and “...peop
' Thef A::t alzo contains provisions fo_r. the - -fOI‘b SL::C;:;S(S)l;e ) s mispleading o
display of notices in conspicuous positions know bes cees

i ievi to be successful
ing i ibi oung into believing that to stul

stating that srfnokmg is prohibited and the ?’ e g t g A ingroup ¢
penalty therefor. n life and to belong to the in-group ciga

e k
king is a must—they usually see:!
. f rette smokingis 2 : . B
The Manager and Certalfl %ggl%yﬁcsligg to associate smoking 1w1th mt?\rrlllége?il ewfr:rlét
any cinema, theatre or Sli’((fCI may, in ac- prestige and socia z}cctegec om'lg o
if he sees ap%’l p;:rson \s’?;ic:) nl:%) ; the’Act' false step ‘Ofte]n resuklts; in y
cordance with the pro ; ing a habitual smoker.
(a) Order the smoker to cease smoking For various reasons, it is not 1easy to Stt?)lz,
i i nno
forthwith; . people from smoking and peopie ca
 him to leave forthwith the noking. But the use of the
i o aotr}?:;tr?nc;r specified building, as Stf"‘l?sf;gegrigﬂtlosilmmCegpeople to smoke an;l
:}11262;8:3 may be (without being entitled tc; ?;‘ Zlorify smoking can be stopped. In this
i is ticket) 1 i ady taken
a refund of money paid for his tlj(?:zl\(ils) to respect, some countries have alreuilyarettes
such person 1'efuses,d 9g1€‘:its or steps to curb advertlsemen:s. C;anr:eg e
i ch order; an sre and more countries are i
cor(n§31ys\év‘;gl tsklx]e assistax’lce of any police ;ned sntlg r;o';g the mass media for cigarette
officcer, public health officer or authorised a dgertiserﬁent. ,
public officer if any such person refuses to It is as a step in this dif]ection .thaFni‘Z
leave forthwith. early as June 1970 before the coming t
No problem has so far been encopnteﬂ_’ag operation of the Act, the tglevxslont_ agg
in the enforcement. of the Act. Since IS, 4iy yythorities ceased signing con r]a
implementation, 50 persons have been con- g, cigarette advertisements. From 1st Jan-

tions and other bodies in which filpxs are
exhibited or gtage plays, shows, recitals or
other entértainment performed or pre-

victed for breaches of the law. Fines rang- uary 1971, cigarette advertisements over .

ing from §35 (3,500 yen) to $65 (6,500 television and radio ceased completely gnci
yen) were imp osed. in their place, filmlets and messages agaui;s
smoking were screened and. broadcast. By
so doing, a substantial p‘ortlon of revenue
was lost. This is considered a small price
to pay if such a ban results m.the reduc-
tion or prevention of increase in smoking
and further results in savings in health and

The Prohibition on Advertisenents
Relating to Smoking Act, 1970

The danger to health of cigarette smok-
ing is well known and has aroused.world-
wide concern. The ill-effects of cigarette
smoking on the human body are many an
varied — lung cancer, chronic bronchitis,
peptic ulcers, high blood pressure, heart
diseases—to name a few of ‘them: Cigarette
smoking cannot therefore be ignored if

ingapore’s effort to
fugire}zl society is to be ‘realised. It would
be logically odd in the light of the numer-

benefits that will accrue. _
It is also realised that merely banning

create a clean and pollution-free epviron—
ment to ignore the hazards of cigarette
smoking a

health of Singaporeans, partic ) od
ygunger generation as they form the bulk culum of schools.

of her population. expected. _
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d4 medical expenditure besides the economic

cigarette advertisements will not .bring B

about a reduction in cigarette slr(r.lokmghor L
i Thus

i d discourage the young from smoking, ,v

build & b ol educating the young by telhqg them. about

the ill-effects of smoking Wltl?‘ a vxewt}tlc(;

i i discouraging them from picking up E

ous efforts that have been put in so far to hl:bit hgs ;gbeen \ndortaben. Campaigns |
have been mounted to make Zchogl chﬂ-
hazards of smok- °

‘ i d the dren aware of the health azare -

e et Safelgﬂua?l.y the ing by introducing the subject in the currl-
Quick results are not .

il
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Coming to the Act itself, it will be use-
less here to list out every provision con-
tained therein as the title is self-explana-
tory. However, certain salient features may
be of interest to note. These are:

(@) Clause 5 of the Act provides that
where a person is charged with an offence
under Clause 3, it would be a defence for
him to prove that the advertisement in
question was published in such circum-
stances that he did not know and had no
reason to believe that he was taking part in
its publication.

(b) Clause 6 provides that in conse-
quence of the passing of the Act, if any
party to a contract fails, neglects or re-
fuses to publish any advertisement relating
to smoking, no action, suit or other pro-
ceeding shall be brought or instituted in
any court against such party.

(c) Specific Exemptions: (i) advertise-
ment relating to smoking contained in any
newspaper which is printed or published
outside Singapore and is brought into Sin-
gapore for sale, free -distribution or per-
sonal use; (i) advertisement appearing on
diaries, calendars, ash-trays, lighters and
other samples given free of charge; (iii)
advertisements appearing on or within any
vehicle used by any person who is con-
cerned or connected with the distribution
or sale, whether wholesale or retail, of
cigarettes, etc., for the purpose of such
person’s business or for the transport of
his employees and others as may permit;
(iv) notices in respect of brand names.

It has been pointed out that the provi-
sions of exemptions have created loopholes
in the Act. However, there were other
overriding considerations when the Act
was brought into being:

(a) Singapore’s desire not to cut herself
away from the trends and information im-
parted by foreign publications;

(b) Her geographical position subjects
her to many influences from outside forces.

No person has yet been prosecuted till to-
day.

The Misuse of Drugs Act

* It is not inappropriate at this stage to
introduce into this paper a piece of legis-
lation that touches on a subject which has
aroused universal attention. Though the
commencement of this paper has created

(-
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an impression that attention will be focus-
sed on legislation quite different and dis-
tinct in character from the traditional types
of laws relating to criminal justice, it is be-
lieved that this piece of law 7.e. the Misuse
of Drugs Act, is not foreign to a paper of
this nature. After all, the misuse of drugs
is both a social evil and a criminal act.
Here again, however, it is not intended to
discuss the legislation in detail except to
point out the rationale behind this piece of
law and the salient points,

The Misuse of Drugs Act has only been
given a first reading in Parliament and is
still a Bill at this stage. This Bill is to re-
peal the Dangerous Drugs Act, Cap. 151
and the Drugs (Prevention of Misuse) Act,
Cap. 154 and aims at providing a more
comprehensive and up-to-date law for the
regulation and control of dangerous and
harmful drugs referred to as controlled
drugs in the Bill.

It has been observed that since 1970,
there is an increasing problem in youths
taking to drugs and MX pills. Opium, the
traditional concern of the Dangerous Drugs
Act, is found to be confined to the older
age groups, particularly the Chinese. It is,
therefore, inevitable that its ‘scope of con-
trol over dangerous drugs should be ex-
tended. Moreover, for the.first time in
1971, heroin, one of the most potent and

- destructive drugs, was found to be abused
in Singapore. The drugs scheduled under
this Act and the Drugs (Prevention of Mis-
use) Act respectively are very often dupli-
cated resulting in enforcement officers
often been hampered in trying to press for
deterrent sentences, for, offences involving
a similar drug are often entitled to the
lesser penalty provided for in the latter
Act compared to the harsher penalty un-
der the former Act in respect of a similar
offence. i
Under the existing drug legislation,
there are no provisions against trafficking
in the scheduled drugs as listed out in the
new Bill. As Singapore is an important in-
ternational port and trading centre, deter-
rent measures must be taken to prevent her
developing into a “clearing house” for
drug traffickers. Recent drug seizures by
Police/Customs point to this direction.
Moreover, Singapore is a very young
nation with more than half its population
under the age of 21 years. It is, therefore,

«
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imperative that the experimentation of
such drugs ,as ganja and MX pills be
curbed. Strong measures must be taken to
prevent our nation from going. “pot.”
Hence, the introduction of enhanced penal-
ties for drug traffickers/pushers, particu-
larly persons who distribute drugs to the
young.

It is also recognised that the penalties to
be meted out for offences in respect of
drugs liable for misuse should be varied
with the degree of physical and psycho-
logical dependence that would be created.
Hence, the classification of drugs into
three schedules in the Bill. Penalties for
subsequent offence have been doubled to
discourage offenders from becoming per-
sistent.

In order to secure a comprehensive ap-
proach to the eradication of Singapore's
drug problem, the area of detection of
drug addicts and their treatment and re-
habilitation has also been looked into, This
is done by including in the Bill provisions
empowering the Director of the Central
Narcotics Bureau to direct a person whom
he has reasonable grounds to suspect as a
drug addict to go for medical treatment in
approved institutions. To prevent drug
taking from spreading amongst the youths,
in particular through the influence of for-
eign sub-cultures, a urine test will be intro-
duced to detect drug addicts amongst in-
coming foreigners and Singaporeans re-
turning from abroad. Foreigners found to
be drug addicts will not be allowed entry
and returning Singaporeans found to be
drug addicts will be directed for treatment
and rehabilitation. In short, the proposed
Bill is an attempt at a comprehensive ap-
proach td the drug problem in Singapore
through:

(a) bringing it in line with modern devel-
opments in control of drug abuses;

(b) providing for greater ease in adminis-
tration and enforcement;

{c) enhanced penalties for drug pushers/
traffickers; '

(d) detection of drug addicts; and

(e) provisions for treatment and rehabilita-
tion.

The Bill is divided into 4 parts. Part I
contains the usual interpretation provisions:
Part 11 deals with the offences involving
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controlled drugs i.e. unauthorised traffick-
ing, manufacture, importation and expor-
tation, possession and cultivation of can-
nabis, opium and coca plants, smoking, ad-
ministration and consumption. Part III
deals with provisions relating to evidence,
enforcement and punishments, It creates
a number of important presumptions in
connection with the offences under the Act
and confers on police and customs officers
and officers of the Central Narcotics Bu-
reau powers of search, seizure and arrest.
Urine tests are also provided for under
this part of the Bill. Part IV deals with the
treatment of drug addicts,

The foregoing paragraphs briefly out-
line the substance of the Bill. However,
there are certain salient points which
should be highlighted.

(a) The proposed Bill covers all abus-
able drugs, narcotics and non-narcotics.
For this reason, the expression “controlled
drugs” is used in place of the previous ex-
pression “dangerous drugs.” The First
Schedule to the Bill which is based on the
UK Misuse of Drugs Act, 1971 lists drugs
subject to control under three heads—
Classes A, B and C. All Class A drugs
are narcotics, some of the Class B drugs
are narcotics but most of them are non-
narcotics, and all Class C drugs are non-
narcotics.

(b) Offences and penalties varying ac-
cording to the class of drug in relation to
which the offence was committed are.spelt
out in the Second Schedule (Appendix A).
The maximum penalties for certain of-
fences have been greatly increased. For
the three major offences—unauthorised
traffic in, unauthorised manufacture of,
and unauthorised import and export of a
confrolled drug, the maximum penalties
range from 20 years to 30 years or $40,000
(4,000,000 yen) to $50,000 (5,000,000 yen)
or both; and in addition 10 to 15 strokes

of caning for the first two offences. These -

penalties apply to Class A and Class B
drugs; for offences related to Class C drugs
the penalties provided for are less severe.
Further, minimum penalties have been pre-

scribed for certain offences. For the three . - E

major offences, the minimum penalties
range from 3 to 5 years or $5,000 (500,000
yen) to $10,000 (1,000,000 yen) or both;
and in addition 2 to 3 strokes of caning
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for the first two offences.

(c) With a view to detecting drug ad-
dicts, Clause 28 of the Bill provides that
an officer of the Central Narcotics Burean
or an Immigration Officer may require a
person reasonably suspected of being a
drug addict to undergo a urine test. Re-
fusal to undergo the test is an offence
which carries a maximum penaity of $5,-
OQO (500,000 yen). Visitors arriving by
air, sea or land can also be required to
undergo a urine test. The person may be
prohibited from entering or remaining in
Smggpore if he refuses to be tested or the
test is positive.

(d) Officers of the Central Narcotics

Burcau are also given the powers of en-

forcement relating to search, seizure and
arrest,

() Clause 33 provides that a suspected
drug addict may be required to undergo
a medical examination and treatment at
an approved institution,

It is hoped that when the Bill becomes an
_Act, Singapore would be able to contain
its drug problem, if not eradicate it al-

together.

It may be of interest to note that for
the year 1971, the total number of persons
arrested was 2,758. The majority of these
were drug abusers and the pattern of
abuse continued into the year 1972. 1,660
persons were arrested in the first half of

197_2. The breakdown is as follows:
Op(18u7n}7 f——l,OOl
o of offenders
Morgtine_Hend over 40 years of age)
(75% of offenders
Cot T offend over 40 years of age)
(90% of offenders under 30 years of
age)
MXPill — 43
(97% of offenders under 30 years of
age).
) The foregoing sets out some of g
mtroc}uced to tackle the probl’emsﬂéer;elaai‘:g
by 1nc}ustr1'a11'sation, urbanisation and
population growth. It cannot be denied
that the introduction of legislation to
regulate social activities is not always a
popular measure for any government to
adopt. On the other hand, to ensure a
palanced development, planners cannot
ignore .the attendant ills that accompany
1pdustr1a1isation, urbanisation and popula-
tion grqwth. Increased anti-social acts are
hot an inevitable consequence of the social
change accompanying “economic develop-
ment. Economic development comple-
mentg:d by proper social planning should
contribute to further economic expansion
and growth. As a country- progresses, new

-problems are generated. Some of these

problgms may be solved by public ex-
hortations; some by legislation. Where

‘there is a need for legislation, then this

course of action must be followed,

65



Second Schedule

APPENDIX A4

Section
Creating
OCffence

General Nature of Offence

Class A Drug Involved

Punishment

Class B Drug Involved

Class C Drug Involved

General

3

6 (@

i FOS305810R OF Dipes, mtensie . o

Unauthorized traffic in con-
trolled drug

Unauthorized traffic in con-
trolled drug to persons below
18 years of age

Unauthorized manufacture of
controlled drug

Unauthorized import or ex-
port of controlled drug

Unauthorized possession of a
controlled drug

Smoking, self-administering
or consuming a controlled
drug

®

(o

@

28 (2)

Failure to fy
tion

Failure to
of urine for urine fest

;tc::., for smoking, adminjstra-
n or consumption of 4
controlled drug ‘

Cultivation :
of ‘cannah; i
um coca plant - bis opj-

Beu’lg the OWner, tenant, gc-
fupler or persop conce’rned
n the management of pre-
Feuges and Permitting or gyf.
Ting  certaip activities ¢
take place there °

Abettipg O procuring the
commission  outsjde Singa-
pore of an offence punish-

able
2l under g corresponding

Obstructing exerci

ers se of pow-

Failure to comply with Jaw-

ful Tequirements

rrish informa.

Furmshiug false informatiop

provide specimen

$4,000

Maximum 20 years or
$40,000 or both ard 10
strokes
Minimum 3 years or
$5,000 or both and 2
strokes

Mazximum 30 years or
$50,000 or both and 15
strokes
Minimum 5§ years or
$10,000 or both and 3
strokes

Maximum 30 years or
$50,000 or both and 15
strokes
Minimum 5 vyears or
$10,000 or both and 3
strokes

Maximum 30 years or
$50,000 or both
Minimum 5 vyears or
$10,000 or both

{

Maximum 1

0

$4'O,'000 or,botgears
um 2 years
or both :

or

or

Mazximum 20 years or
$40,000 or both and 10
strokes
Minimum 3 years or
$5,000 or both and 2
strokes

Maximum 30 years or
$50,000 or both and 15
strokes
Minimum 5 years or
$10,000 or both and 3
strokes

Maximum 30 years or
$50,000 or both and 15
strokes
Minimum 5 years oOr
$10,000 or both and 3
strokes

Maximum 30 years or
$50,000 or both
Minimum 5 years or
$10,000 or both

Maximum 19

%0,000 or bo%ears or
nimum 2

$4,000 or pogy T

Maximum 10 years or
$20,000 or both and 5
strokes
Minimum 2 years or
$3,000 or both and 1
stroke

Maximum 20 years or
$40,000 or both and 10
strokes
Minimum 3 years or
85,600 or both and 2
strokes

Maximum 20 years or
$40.000 or both and 10
strokes
Minimum 3 years or
$5,000 or both and 2
strokes

Maximum 20 years or
$40,000 or both
Minimum 3 years or
$5,000 or both

T - —

e

Maximum 10 years or
$20,000 or both

Minimum for second or
subsequent - offence 2
years or $3,000 or both

Maximum 10 vears or
$20,000 or both
Minimum for second or

subsequent offence 2
years or $3,000 or both

Maximum

1
$5,000 or bothYear or
———
Maximum 20
e
$40.000 o both O
inimum 3 years
Maxi 3,006 or both or
aximum 5 years or
$1‘0:.000 or both —_—
nimum ]
$2,000 or poty _—
———
Maximum 19
€
i;0,000 or botg ars or
inimum 2 years
$4,000 or both O
—————
Maximum 3
years
imum 6 mopt .
$1,000 or both 2B or
T Maximum 3 years or
Ifff.,OOO or both .
mimom 6 mopt
$1,000 or oy O
I Maximum 3 vy,
2
545:000 or bothy IS or
nimum 6 mont
$1,000 or both bs or
—————

Maximum

1 year or

$5,000 or both

Maximum $5,000
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: APPENDIX B

The Schedule—Scheduled Premises Cl‘imina] Procegd .
ging Society

(Sri Lanka-—Ceylon)

Any premises—(a) being used for: or gasification and in which such materials
(1) cement works, being works for the 8re subsequently carbonised or gasified;
manufacture or packing of portland ce-
ment, similar cement or pozzolanic ma-
terials;

(2) concrete works, being works for the
manufacture of concrete and of each batch

(9) crushing, grinding and milling works, by Noel T ittawellg*
being works in which rock, ores, minerals, a
chemicals or natural grain products are
processed by crushing, grinding, milling or
separating into different sizes by sieving,
air elutriation or in any other manner;

A S e e 5 A <1

The administrat;
ration of justice i
1¢ e .
l]);'mka for the past century o o o
een  regulated by a few jor "o
ments, viz: e enact.

(a) The Crimina

through the
trial,

T
he'bulk of the day (o day triaj and

P determinat; H
rocedure Code 1898 Lomp: it;ag;)tr;ngidcnmmal offences jn Sri

full process of a criming]

capacity greater than 12 cubic metres;
; 10) petroleum works, being works in
(3) asphalt works, being works for the ( : . (b) The P
manufacture of asphalt or tarmacadam; which crude or s}}ale oil .or.crude. petro- ’ © Th e:nal Code 1883 Court. fo by the Magist ’t
leum or other mineral oil is refined or i e Evidence Ordinance 1895 trat ,S There are about fort = mt?s
(d) The Courts Ordinance 1889 e trapontts in the country. Tge }\:Ilggls
' . es

(4) ceramic works, being works in which  reconditioned;
any products such as bricks, tiles, pipes, . :
pottery goods, refractories or glass are (1n scrap {netal recovery 1WOrks, bemg -
manufactured in furnaces or kilns fired Works in which scrap metals are treate o
by any fuel; in any type of furnace for recovery of
metal irrespective of whether this is the
(5) chemical works, being works in which  primary object of any specific premises or
acids, alkali chemical fertilizer, soap, de- not;
tergent, sodium silicates, lime or other . . o .
calcium compounds, chlorine, chemical or (12) primary metailurgical works in which e
ores are smelted or converted to metal of o

The i
English es have beep modelled on th
the Corrgsatéerg and follow very Close];
WHlst thess o have mocns, o0 India, g0
ment from time ¢ ?-ve received ameng. rocidl shactments haye
no radical op ume there had peep SV°8 Magistrates enh
Parativelj‘f ;::czé“%“fs Itroduced uptjj com bunishment, Anced powers o

Nt times, .
these changes and ths Th&. nature of Mal}y offences exce
course in this hranch ; fp?ff‘ble future  3r¢ triable by , 4

o e law cop.

chemical products are manufactured; %
any kind; ,
g 1 ks, bei : , . . seque at are ¢
{6) coke or charcoal works, being works (13) pulping works, being works in which Chczlmg?;fg tcoond{itif:ent developments and e accxxsggt?:tiiva @II)II frial takes place
itions  will pe : a . ariably repyeg
the subject awyer and the trial is c%ndfxlclizg ?n

of this brief Paper.

I
t would be helpful to refer to the

in which coke and charcoal is produced

and quenched, cut, crushed or graded; wood or cellulose material is made into

pulp;
{b) on which there is erected any boiler

of steam generating capacity of 2300 kilo-
grammes or more per hour, incinerator L

(7) ferrous and non-ferrous metal works,
being works in which metal melting pro-
cess for casting and/or metal coating are

carried out; i i
; o or furnace burning 500 kilogrammes or .
(8) gas works, being works in which coal, more of solid combustible material per | | Tural areag of ¢ a'so
coke, oif or other mixtures or derivatives hour or 220 kilogrammes or more of ourts Ordiﬂanceegocf’): oo ihe oo Rural o enl:gum:;tlg ey mamber of fnine
rns ! i

n these Coyrtg, They have ﬂge brocedure  wheghey ’the caseam ‘giw tl(; determinin
€ Which should p
e

liquid material per hour. C
eriminal jurisdictioy 4 rel 8iven a

are handled or prepared for carbonisation
ation to specifieq as th

68

uniti
© Punitive powers are  The grave offences ; i 3

e Category g
&L, rape, ete, The District Cogurrty tr‘:;:

those cages th
1 at have i
trial = after 1'nquiry 1'111) eetl;lecomm]tted for

Co i
urts. Into thig category falls the Tunnin

; District (o Conviction ¢
; urt which det o the i
1’ ON & peruga) of g, oS eTIMines the matte The criminal jurisdicg;
| the » 1 ¢ Jurisdiction of ¢
eavours to ur he grave cr =
Crimes such ‘aq

= e e

O IR ot i 8 b g

s

(AL TTITIN
LITIYPIYOR
" unu..-uu-uu.unu
¥t veseangy,

*
Deputy Solicitor—Genera]
td

Tently ctin
,, AAcling  Secre
Constltunonal Affairsfal:SS’r’i

anfi concur-
Ministry of
Lanka,

ting abont a
settlement mu
ather than g2 Ider, attemgted murder, rape, etc “are
N ‘2 -

ried befo

Of Crim:
Criminal Appeal consisting of a¢ least
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t .
Until re- tion Wwas initiated and several other pro-

cently a person had the right of appeal and radical steps were either
in a criminal case subjec in being taken Of proposed when there took

t to certa
restrictions to the Judicial Committee of place an event of great significance. In

the Privy Council, Appeals to the Privy January 1962 2 group of high ranking
Council have been abolished now and army and police officers attempted to
a new Court of Appeal has been estab- take control of the Government by stag-

lished in Sri Lanka by the court of ing a coup d'etat.

Appeal Act No. 44 of 1971 The plot was discovered in the nick
The foregoing paragraphs indicate the of time. The Cabinet -of Ministers took
Courts in which criminal offences are immediate control of the situation and
tried and disposed of at various levels. within 2 matter of a few hours, a number
The system has worked satisfactorily over of high ranking officials were locked up

the years. Reforms have been suggeste der Emergency Regulations.
i {eations into the attempted coup

i plemented The investiga
out the slightest

and some of them have been im
from time to time. A volume of case
delay and it became clear t0 all that the
methods of investigation,

law has grown over the years and it
plished rules 1aid

would be fair to state

conditions things have worke

In 1958 a new institution called the Con- down in the Codes were totally inadequate

ciliation Board was brought into opera- to meet the DewW situation. UnorthodoX

tion by the Conciliation Boards Act NO. but totally fair methods, were employed

10 of 1958. This provides for a group by the Cabinet of Ministers who Vir-

of laymen toO inquire into and attempt tually took over the investigations from
the police. At the subsequent trial of

to settle disputes amongst parties.
de for the obtaining of the participants in this coup this method

Provision is ma

a certificate from the Conciliation Board Of investigation Was the sub

before 2 criminal prosecution could be severe attack

instituted  for certain  specified minor ment convicting the participants had
: however these observations to make on

offences.

From 1956 there have peen radical the matter.

changes in the political complexion of «There was no ‘eg

the country consequent to the shifting of that was dong including the arrests that

power to 2 new group OF class of people. were made that night. But in times of

As it is often said the age of the ‘common extreme emetgency the state may ‘be com-
petled by necessity to disregard for a time

man’ dawned in about 1956. A clamour 1
the ordinary safeguards of liberty 1n

for the recognition of the Sinhala lan- ;
defence of liberty itself and to substitute

guage which is the language of the majo-
ol and deliberate procedure

t of the for the caref
of the law 2 machinery more drastic and

three Supreme Court Judges.

legal basis for much

now famous Official Languagé Act e I
1956. This made Sinhala the one official  speedy 1n order to cope with the urgent
hout Sri Lanka. Reper- danger” (67 New Law Repotts 193 at

language throug
cussions  were necessarily felt in the 247).
sphere of the Courts for the reason that A yolume of evidence of a Very con-
English the language of the more educat- vincing nature was obtained by the Cabi-
ed and affluent classes was being imper- net of Ministers with the assistance 0
ceptibly replaced by Sinhala even though the police. The material that came t0
the language of legislation continued to light demonstrated that there had been
be English. There Wwas considerable @ planned and a deliberate attempt to
opposition mainly from the community overthrow if necessary by the use O
of lawyers who had hitherto conducted  force the lawfully constituted Govern-
their business in the Courfs almost com- ment of the country. It thus became
pletely in Bnglish. the duty of those in authority to bring
The Government elected in 1960 con- the offenders to trial speedily, and effec-
tinued to follow the policies laid down tively. The bulk of the evidence, gathered
manner, could not be

in 1956. A programme of nationalisa- in an unorthodox
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CRIMINAL PROCEDURE: SRI LANKA

placed before a Cou
't or Trib
followed the traditi X [ribunal that ; .
. ition X a view t .
ing evidence for thena; d?:]‘ét‘ern‘ of receiv- reform iﬁci:sd.s ystematic development and
flfl{lminal liability of the p]e " (;cx:lz;u:n of the cation of the ;ga ‘Itlhp arlt.icular the codifi-
e acts of the conspirat oncerned. malies and th , the elimination of ano
directed at wresti pirators though clearly e modernisation of th )
o in A e law.
dlid ot on analysi§ 1":;;,:'{1‘ fz: ;gﬁmselvggs Siderartrilglt:\tecl).f t?}?t (e:ngaged the active con
the well defined off § within  ducti e Commissi i
; uction and -OMINISSion was the re-
Code under the Ch ences in the Penal j nd the eliminatio
! apter ’ in the di - n of the
the State.” pter “Offences against thoslclae rdellsgﬁsjsal to f criminal trials espgglsﬁ}l,;
ing to grave crime whi
which had

The need for th to be
e am eventuall i
endment of the preme Court '{'h(:s\sﬁield of by the Su-
* e question of the

laws of Evidence and
Proced

even o denee. ure and necessit judicial i
with retrospective tle(;?ec(t)f anew offences  trial Pl?f;p(tz}rf z::g:llidwml et
reaS9nable to many. In ppeared o m?n'%d i il

e iy aTition s&lte of‘some recommended tlllllmlssm{l'WhiCh ultimately
Law (Special Provisions) A e D eatio e.abOI}m'm o e

1962 was enacted for this o T recommendationgs £ he Commision wa
Act which had retrospecti B e ek bo b ot e cime e
e tion of pems (I))n 1vle effect made should be held s onme e wnal
;;;to_dy ‘liegal, provided sfoirﬁzgzesh etld ]in . judii?zﬁ ?x?gguaed o

pointed to fr Pade  tions ¢ ‘ o ecomen ;
appointes 10 e&i é}éic:ff:tnces and made tions o?l tﬁéocceedlng. _The recommen32~
bt})r e porsone 1o e;tglrir::ents made in a detailed Ornt:ncl)‘stsmn e o the
?el(:t/ii gatocflftain r.ank. The i)rg\fgic:;: o Ton0 .
relating | e nonpnation of Judges were
0 amendati tl}e trial and the Act had to
2, amer ed in the same year, by th

inal Law Act No, 31 of 19’62 v e

The
persons who participated in the

In 1970 there w
_ ¢ was a chan
. e O
z :éltw 1ar; éhe cm_mtry. The iawfg?llgxr}l-
vlon was liscontmue.d but the recomméndls_
tions of re ?fmmxssion relating to abola;:
i o v fion arep e-trial proceedings in criminal
eventually tried unde?mtlsry 1962 were tion of thev er{gthml}c’h e e
:/t.’etSedtwo Acts. Most of ?hfnio:;lfswns of amplifontion OPI;);;tilggnaz Pr&sent- i
hese ; ere con- simplificati oo of o
s L};ntl?e Mo t‘hat hem were con- ?I:miltallffxcatlon the consensus Of%cﬁe_durz_il
o S - ba but their convictions we " mentio .
o ot };héhe Privy Council on t}ﬁ:
glonnd o new laws being uncon-
N ,
poin:v‘i:rrxthtelless 19@ marked a turnin
poine in e‘admlmstration of Crimi gl
o, em this country, The eventsmaf
monstrated i iki .
i din a strikin
¢ almost total inadequacy ofgtﬁl;arr]lrcl)ir

As mentioned .
196 carlier it was f .
; r19 tlzletl}?tl (tihe available normal prgcuelzldur:an
inadequai of Criminal Law were totally
ion. ? tfo cope with an abnormal situa):
manner ine ‘;«]f_eﬂc? has been made to the
such a cor:;:inlgc}a1 it was attempted to. meet
; igency. The Crimi
mal methods  of : gi%emgl Pro.vxs.xons) Act No.mlnlg?l 1I§aw
procedure in of fhe criminal law and nd the Criminal Law Aot No. 31 pe
e o et
uring th o there was a violent and y
about 1370 there were. no. great changes Mony potie stations throug Governmen,
in the administrati no great changes e stations throughout th )
: ration of criminal iusti try were attacked ut the coun-
in the countr criminal justice ed and the loss to lif
Law Commi Y. However in 1969 th property was high. Thousand ife and
ission Act No. 3 e arrested under th ands had to be
enacted settin 0. 3 of 1969 wa e Emergency R :
isti gupalawC it s and when thi y Regulations
sisting of a Chai ommission con- ngs were eventually b
airman d under control th y brought
members. Und h and seven othe ere were ab .
. Under this Act i r thousand persons i out fifteen
of the Chairman to keep unlée?(ﬁ:il;;d?éy remanded unders sltrrliciu:ztzc::?]};:t The}é were
, the ity conditions

law both .
sub i .
stantive and procedural with gszlll’)‘: established prisons and emergency
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Round about this time the police alsa
uncovered an Exchange Control racket of
vast dimensions. Valuable foreign ex-
change to the tune of several millions of
rupees was being spirited away or being
brought into the country in contravention
of the Exchange Control Laws and Regula-
tions. Suspicion fell in the direction of
several persons very highly placed in busi-
ness circles in the country.

The insurgent activities of 1971 and the
exchange control violations called for an
immediate and massive investigation of a
very extensive nature, It became manifest
that the normal investigation personnel of
the police were not able adequately to cope
with the volume of work that had to be
done in connection with the investigations,
It also became obvious that the investiga-
tors whoever they may be had to be given
extensive powers, of questioning, arrest
and detention. They were all done under
the Emergency Regulations and a team
of highly placed public servants was en-
trusted with the task of questioning and
recording the statements of the several
thousand persons involved in the armed
insurrection and who were in custody.

When the investigations into these two
matters were nearing completion the ques-
tion of the procedures for bringing the
persons involved to trial was being con-
sidered by the authorities. It became quite
clear that the mormal Courts were totally
inadequate to try the large numbers in-
volved and that the normal procedural
rules were equally inadequate to meet the
situation. This has resulted in the enact-
ment of the Criminal Justice Commissions
Act No. 14 of 1972.

The President (or the Governor-General
as he was then called) is empowered to
establish a Comumission consisting of a
number of Supreme Court Judges to try
and determine the charges made out
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against the persons accused of this type
of offences. The rules of criminal evi-
dence have been relaxed and confessions
to police officers have been made admis-
sible. To put it shortly the Commission
shall be free from the formalities and
technicalities of procedure and evidence
ordinarily applicable in the normal Courts
of Law and may be conducted by the
Commission in any manner not incon-
sistent with the principles of natural justice,
The first Commission on the insurgent
activities is now being held in Colombo
and its functioning and progress are being
watched with interest by all concerned.
The Commission on the violation of the
Excharge Control Laws and Regulations
is due to commence its sittings very short-
ly and it would be of interest fo watch
how far it could go in bringing to book
a highly sophisticated class of law break-
ers.
This brief resumé of the changes in
criminal procedure brings to surface the
question of how far it is possible to sus-
tain the normal procedures in the sphere
of the administration of criminal justice
in a society that is going through rapid
economic changes and where a planned
programme of development is being under-
taken. The traditional Courts with their
many refinements do not appear fo be
capable of dealing with the new and com-
plex problems that arise from time to time
in the sphere of the administration of cri-
minal justice. The traditional rights, if one
may use such an expression, of accused
persons pertaining to criminal tiials are
being eroded in the desire to lay bare
the offences and deal with the offenders
effectively and without delay. Time alone
would show how restrained the Legislators
would be in changing the well' known
and time honoured traditions and concepts
of criminal justice that have prevailed over
the years in modern civilised countries.
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The Reform of the Cod

Procedure

e Code of Criming]
in Viet-Nam

by Ton Thoy Hiep

Among the various C
Am odes, th
Criminal Procedure has a speciiz!ci%()!;ogf

tance. Any breach of la

‘ - L law must -
ished with the Penalties providedb(‘3 P b
Penal Code, For th o o

respected.

the new p i
. rocedure jis g
avoid o
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Criminal Procedure
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) - Ieature of i
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of the felony courts, U
of the Ordinance No, 4
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are presently applied are the ?ggsfﬁcg}}
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‘Bo Hinh-Sy To-Tu
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Criminal Procedure éo -

No. 4 of 18th October 1949 and subge.-

quent texts. In Centra] Viet-Nam, the ‘B

Trung- Ky Hinh-Yu To-Tung Phap’ (Cen(-)
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; » 0as to be alte
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While proceeding with a preliminary items of evidence leading to the suspicion
investigation, if it is necessary to detain a of guilt of any person, the Examining
person, such detention may not last more Judge, and the Judicial Police Officer
than 24 hours, except when there is an assigned to do the investigation, may not

authorization from the Public Prosecutor question that person as a witness.
(Art. 57 and 70). For the purpose of the investigation,

The new Code also specifies the time the Examining Judge may temporaily de-
when the questioning begins, the time when tain an accused. Such detention may not
it ends, the date and time of temporary exceed four months. Only one extension
detention, the date and time of release or is allowed, provided that the Examining
producing before the Prosecutor (Art. 58), Judge shall give the reason therefor (Art
as well as the accused’s right to medical
examinations, in order to prevent all vio-
lence that might be inflicted on the tem-
porarily detaiped person (Art. 58). parents, or children, may at any time

Further, and hereunder is the newest apply for his temporary release. If the
reform: in implementation of Article 7 of Examining Judge does not give his decision
the Constitution, to assure the utmost within 5 days, the accused may submit a
protection of the right of defence and the petition direct to the Chamber of Indict-
preservation of individual freedom, the new ment. The Chamber of Indictment after
Code has provided, in Articles 38 through hearing the reasons of the Prosecutor-
45, for the right of the detained accused to = General, shall give its decision within fif-
know of the offence imputed to him, the teen days from the date of receipt of the
obligation of the detaining authorities to- petition. Otherwise, the accused shall auto-

inform the accused’s relatives of his deten-' matically get his temporary release, ex-

tion, and to allow his lawyer to attend the cept when the Chamber of Indictment
questioning, right from its preliminary orders a supplementary investigation. The
steps. Public Prosecutor also has the right to re-

Also for the same purpose, and to quest the same action from the Chamber
minimize' to the utmost the temporary of Indictment under the same conditions.
detention, the new Code provides, in its At any stage of the case, the accused

Artticles 131 through 137, for the judicial ~may apply for a temporary release (Art.

control of measures in order to let the 143, paragraph 1).

accused go free, without harming the The individual’s freedom must be res-

investigation, trial, and public welfare. pected. Hence, the Examining Judge has

"For the judicial investigation, the always to fulfil his duty 'of examination.

Examining Judge shall be selected from The reforms provided in Article 155

among the First Instance Court Judges who - through 158 aim at preventing any abuse

have presided in a Court for at least five of the Examining Judge’s right of com-

(5) years (Art. 73). This Article will pre- mitting the examination to the Judicial

serve the freedom, honour, and property of Police.
the people. Another feature of the reform is. the

Formerly, in proceedings against an clear specification of the committal ex-
unknown wrongdoer, the Examining Judge amination in order to prevent general com-
could question a suspect as a witness, even mitments. The Judicial Police Officer may
though he had the suspicion that such not question on an undetermined offence.
person was the offender. With such For the purposes of the same reform, Ar-
proceedings, the suspect would lose some ticle 76, paragraph 4, provides that the
of his rights of defence: he would not have commitment at an examination is an ex-
a lawyer attending the questioning, As a  ception. The Examiining Judge may com-
witness, he had to swear to tell the truth, miit an examination to the Judicial Police
and nothing but the truth. Jurists have only when he is unable to do himself a
criticized such proceedings. Article 100 of = specific examining operation.
th2 new Criminal Procedure Code, in order Up to now, the Chamber of Indictment
¥y protect the accused's right of defence, has not been utilized or organized in keep-
provides that when there are important ing with its importance. In the new Code,

Article 142 rules that not only the
accused and his lawyer, but his spouse,
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for an Expert’s survey. The Bxpert will common practices now become statute 1aw | ) )
fying order if he does not allow a petition  as provided in Article 68. L 1
work under the control of the Examining Article 492 provides that if the Public L
Judge or a Justice SO asmgne.d, by an order  prosecutor appeals, the Court of Appeal f :
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revised Criminal Procedure Code intended
to expedite investigation, trial and the dis-
posal of cases was in the final stages of
enactment, A Committee of Parliament
was considering a bill for the complete re-
vision of the substantive criminal law con-
tained in the Indian Penal Code to bring
it up to date and to reflect current ideas
of crime and punishment. In addition, spe-
cial laws were also being enacted by the
Central and the State Legislatures to meet
special situations or crimes, such as inter-
nal security, illicit export of antiques,
adulteration of food and drugs etc. Some
institutional changes are being contem-
plated such as in regard to police training,
prison reform etc,

In Indonesia, a law revising the Criminal
Proceedings Law was already on .the Par-
liamentary agenda as well as another draft
revising the present Penal Law. In draft
but yet on the parliamentary list was a new
law on the subject of “Grace, Amnesty Re-
habilitation and Abolition” whilst under
review were new laws or revisions of laws
to deal with extradition, hijacking, narco-
tics, juvenile delinquency, corrections and
the rehabilitation of offenders. Laws have
been enacted in regard to the police, public
prosecutors, judicial power and corruption,

Japan jtself has had for a long time a
Criminal Law Reform in draft and under
expert (and public) discussion. It has re-
cently changed the law to increase fines
four-fold and to deal with hijacking and
pollution. A new special law to control the
use of “Molotov Cocktails” has been effec-
tive in dealing with violent riots. The Traf-

fic Laws have been revised to streamline
procedure and deal with new offences.
Japan also had, under discussion, revisions
of the Juvenile Law and the Prison Law.
Korea recently revised its Code of Crim-
inal Procedure to ensure more efficient
investigations and more expeditious trials
and to devise a system suitable to the pre-
sent situation. It had also amended its
narcotics law to increase the penalties.

Laos has recently promulgated a new
narcotics law and also indicated that work
was in progress to reform the penal code.

Malaysia as a federal country with a
diverse population has since 1969 been in
the process of unifying its law and pro-
cedure throughout both West and East
Malaysia and all its various States: Amend-

ments have been promuigated and are also
in the course of preparation to ensure the
more even application of the Criminal Pro-
cedure Code and especially some of the
criminal laws with the view to a more uni-
form administration of the criminal law.
The Firearms (Increased Penalties) Act has
made attempts as well as acts for kidnap-
ping for ransom by use of firearms a capi-
tal offence. The other major criminal laws
revised or amended in parts include the
Penal Code, Evidence, Registration .of
Criminals and Undesirable Persons Act,
Private Agencies Act etc, Both the fines
and the procedure for dealing with traffic
offences have been amended and a Anti-
Narcotics Burean has been established. A
separate Anti-Corruption Agency has been
established to deal with corruption and a
detention statute with provisions for new
procedures has been effective to a very
. considerable extent in breaking up the
secret society menace which had turped
from traditional protection to outright ex-
tortion and intimidation. In fact, in Malay-~
sia crime had been considerably reduced
recently by these measures.

Singapore dealt with its laws relating to
anti-social activities and the Drug Act
which provides for corporal punishment
and enhanced penalties to be awarded. It
has also established a Central Narcotics
Bureau.

In Sri Lanka a large scale revision of
the Courts system, to bring it into line with
the new Constitution of Sri Laoka is now
under ' consideration, A Crimioal Justice
Commission Act has provided for the ap-
pointment- of Commissions of 3-5 Judges
with wide powers to act beyond, procedural
technicalities in a manner ‘not inconsistent
with the principles of natural justice.” Sri
Lanka has also adopted a system of Con-
ciliation Boards composed of lay persons
to settle minor civil, and criminal matters
without recourse to the Courts. In such in-
stances only those cases which the Con-
ciliation Boards had failed to settle would
come up before the regular Courts, In ad-
dition to these Sri Lanka has under con-
sideration - drafts for simplifying proce-
dures, for expediting trials, for reducing
the multiplicity of appeals and for increas-
ing the punishment options availabie to
the Courts.

In Viet-Nam, considerable progress to
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reform the penal law has been made; a new
Penal Code, the codification of all current
texts, and a new Criminal Procedure Code
with improved procedures to promote
more expeditious trials were recently pro-
mulgated, and a draft law for the abolition
of capital punishment has been submitted
to the Congress,

In the light of this, any discussion of the
need for criminal justice reform in Asia
was overtaken by the fact that reform of
one kind or another was already under
way. Not only was there a felt need but
an expressed action. Asia and the Far BEast
was not satisfied with the law as it was—
or with the way in which it was being ad-
ministered. In particular, there was a wide-
spread appreciation that the formal proce-
dures of established law with its indulgence
in fine points of interpretation and techni-
cal significance were inadequate for the
needs of the masses having recourse to the
courts in search of justice, Older systems
had served an intellectual elite and had
frequently been unused or avoided by the
mass of illiterate people who did not up-
derstand the system or know-how to de-
fend their rights. In modern urban condi-
tions this situation no longer prevailed and
the courts were often choked with cases
in Asia, often st the same time deprived
of the resources to deal with them. Most
countries were thereforz concerned about
the delays and injustices of the present
system and had in irain a number of
measures to improve the position, some-
times, as in the case of Sri Lanka by avoid-
ing the rigidities of an older and less rele-
vant system. Afghanistan’s efforts to trans-
late the law from Arabic and reform the
police and court systems were also ¢cvi-
dence of this desire to serve the people
by bringing them into more direct touch
with a legal system able to respond to their
needs more efficaciously.

Reform in a Regional Setting

The view was considered that since the
subject of reform was so wide, covering all
aspects of criminal definition, . procedural
differences and punishments there could
be no broad generalisations for the region
as a whole. Crime had changed down the
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ages and varied in a cultural sense so that
what was crime in one area might be a
virtue elsewhere: there were also profes-
sional differences in both conceptualisation
and approach which made any generalisa-
tions very questionable indeed, Whilst this
was undoubtedly true and there was a
sense in which all statements about crimi-
nal justice reform could never fully apply
to the concrete situations in specific coun-
tries the Seminar found in discussion that
they shared many of the problems of re-
form and were frequently working along
lines which were significantly similar even
when they could not be considered in any
sense identical.

Obviously a number of these similarities
flowed from the correspondence between
the basic systems of law which had been
either borrowed from outside or introduced
by colonialism. Futher professional divi-
sions and interests for example came out
in correspondence between the participants
but which frequently gave common ground
in the approaches to the issues of reform.

Secondly the common nature of the prob- -

lems of urbanisation, industrialisation and
modernisation meant that whilst generalisa-
tions might not be in order, there was value
in taking a regional view of the problems
and their solutions especially where ‘one
country might be contributing to the prob-
lems of ancther. Above all there was felt
to be a need for a regional approach to the
problems of criminal justice reform if only
to clarify the objectives to ke served by
reform and to highlight e nzed for sub-
sequent evaluations.

At the same time » division between
Bast and West thinking ©n these issues
might not be too useful. i these times
ideas travel very fast and many of the
criminal justice problems overflow many
regional boundaries. Similarly human na-
ture and criminal justice were too funda-
mentally related for any eéxclusive cate-
gorisation. The fact that Asia and the Far
East was a viable region for an approach
in principle to the problems of criminal
justice and its reform could not be con-
stiued - as separating this area from the
other regions of the world. Bven a division

into developed and developing countries . |*

whilst having validity and offering peri-
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SECTION 1: EXPERTS’ PAPERS

Changing Concepts of Crime and Criminal Policy

by Benedict S. Alper*

1 wish to express my thanks for the
honor conferred on my University by the
invitation to lecture at UNAFEI and to
appear before the distinguished Japan
Criminal Policy Study Association, its
members and invited guests, that I may
share with you some thoughts on matters

which currently confront all the nations:

of the world.

I would like to preface my remarks by
saying that what I shall be presenting this
afterncon derives from my professional
experience as well as from my years of
University teaching and research. I hope
therefore that you will interpret nothing
from my remarks as in any sense critical
of any othéer country, cerfainly not of my
kindly host—Japan, I regret that I have
had oply a limited opportunity on this—
my second visit to your lovely land—to
familiarize myself with the operation of
your system of criminal justice. But I
would be less than fair if I did not report
that everything I have gathered from my

association with the directors, faculty and.

students at UNAFEI leads me fo believe
that much of what you have accomplished
here runs contrary to what I shall say
about other parts of the world.

Crime is the oldest social problem on
which there has been international concern
and action, beginning in 1825, and rec-
orded in more than 80 internativnal con-
ferences held on this subject between then
and 1970, Most recently, in the Fall of
1972, the Secretary-General of the United
Nafions came before the General Assembly
to report the urgency of the problem, and
to suggest measures to deal with the ris-
ing tide of crime, The rash of internation-
al events—of kidnappings, assassinations
and terrorism, of international larceny of
securities and art treasures, of sky-jacking
—-all on an unprecedented scale was only

* Visiting Professor of  Criminology, Bos-
fon College, Newton, Mass,, USA; Visit-
mE‘Expert for the 33rd International
Training Course.

one of the areas under his review. The
economic seriousness of the problem may
be seen in the Se¢cretary-General’s state-
ment that social defence costs ran as
high as 26% of the public operating ex-
penditures in some of the countries sam-
pled, . .

Other criminal phenomena, national in
origin yet international in scope, which
we are witnessing today are but the ex-
trapolation of a irend which became ap-
parent immediately upon the end of World
War II: mounting crime rates {in one of
the most affluent countries, the incidence
of crime increased fourteen times faster
than population growth between 1960 and
1970) greater involvement of young people
and of females in delinquent and criminal
acts, a high degree of anonymous or “face-
less” crime and a large element of violence
in connection with many of such acts,

This brings me to the first concept I
would like to offer:-~—need for a search for
more precise ways of measuring the true
incidence of crime. In the past, crime
statistics derived from crimes known ta the
police, Such tabulations come under in-
creasing scrutiny each passing day as in-
adequate, even as misleading.

A wide range of sources caution us that
officially reported criminal actions may in
fact constitute only the tip of the iceberg,
while the largest portion lies concealed in
those offences which never come to police
attention.

The next area where new concepts are
emerging has to do with police interven-
tion. Of all crimes known to the police,
unlike in Japan, less than 25 per cent are
today cleared by arrest, The deterrent ef-
feet of likely arrest is seriously weakened
in the light of this finding. Such laxity—
or inefficiency~—is more of an eacourage-
ment to crime than & deterrent. If, as
Cesare Beccaria stated more than 200 years
ago, sureness of apprehension js the best
deterrent then we have to report over-
whelming failure in the area of early police
intervention in the commission of crime.
All too often the solution is sought in the
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computerization of data on private citizens,
without regard for its serious consequences:
invasion of privacy and the violation of
civil liberties.

This leads to a concept of preventive
action by police, of dealing more effective-
ly with young offenders, the establishment
of closer ties with the community in order
to diminish the high incidence of friction
and even antagonism which sets police
apart from the citizenry,

In order to free the police to deal effec-
tively with truly serious crimes, it follows
that a wide variety of offences which have
been on the criminal calendar for centu-
ries must now be stricken off. This means
changing some of the basic concepts of
what constitutes crime, as these concepts
are embodied in traditional criminal law,
procedure and sanctions, (I shall touch
on some further implications of this at the
conclusion of my lecture.)

Interestingly enough, many of these of-
fences derived originally - from religious
sources—in Western society, the Bible—
in times when religion played a predo-
minant role in the lives of people. As the
influence of religion has waned, such acts
—sumptuary in nature—which harm chief-
Iy the perpetrator-—gambling, sexual be-
havior, prostitution, drugs, vagrancy, etc.,
are finally being dropped from the statute
books in some of our states.

At the next stage of the process—deten-
tion before trial—we are confronted with
a staggering load of persons whos¢ pre-
sence in court must be guaranteed—either
by the posting of bail or by jail confine-
ment.

A jail experience—especially for those
who find themselves there for the first
time—can be a degrading advanced course
in higher criminal education.

Criminal justice systems which operate
under the presumption of innocence have
the responsibility to assure the dignity of
the persons detained and to provide oppor-
tunities to utilize their waiting time ad-
vantageously. This takes on added signifi-
cance when we realize that at least one-
half of all detained suspects are released—
for one reason or another—-after they have
had their day in court.

Delays in bringing defendants to trial
render the administration of true justice
more difficult, they advantage the truly

86

PAPERS

guilty and punish the innocent. If Bec-
caria’s second precept of speedy trial as
a crime deterrent is valid, then we may
state that some courts today are perhaps
more productive of crime than of the dis-
pensation of justice.

Sentencing following a plea or finding
of guilt suggests two concepts which daily
become more urgent and clear. The first
is the acknowledged failure of the fixed
institution in many places. It has taken us
almost two centuries to realize that peni-
tentiaries do not always make penitents,
correctional institutions do not always cor-
rect, reformatories do not always reform.
In some places as many as 80% of serious
crimes are said to be commitied by per-
sons who have served time in prison.

Satisfaction of the vindictiveness in all
of us—socially institutionalized in the sanc-
tion of imprisonment—may please some,
but society as a whole is becoming in-
creasingly aware of the price it pays for
the luxury of revenge. This means a shift
of our reliance to other than institutionali-
zation for the treatment of some convicted
offenders. '

Next, it calls for a re-examination of
the concept of security. The classifying of
prisopers into minimum, medium and
maximum security is all too often depen-
dent upon the number of cells available
for each category. If one-third of our
prisons can provide maximum custody,
one-third of the prison population will—
by Parkinson’s law-+be found to require
it. If there were no maximum security we
would be compelied to classify prisoners
only as medium or minimum. As we scale
down the severity of degrees of security,
we may well have less turmoil and less dis-
ciplinary problems. As we re-define our
categories, we shall have re-defined our

population—and at the same time re-cast

our attitudes.
Sheldon Glueck of Harvard Law School

once said that poetry is frozen music, and

prisons are frozen penology. We are in-
deed frozen in much of what we are doing,
because we have inherited these institu-

tions which fix the penal philosophy for
what goes on within them in accordance §
with- what prevailed 100 or 150 years ago -
when they were built, Along the same - §
vein, Paul Cornil of Belgium has compared ;
many of our ancient prisons with- the shell .§
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correctional institutions do not always cor-
rect, reformatories do not always reform.
In some places as many as 80% of serious
crimes are said to be committed by per-
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the program of rehabilitation prescribed

by the court, if he keeps his job, submits
perience ot this point.

to a drug rehabilitation progran, stays
ul follow-up research

clear of criminal acts, then at the end caref

{ regret that 1 cannot be
to our Massachusetts ex-
But in a very
by Dr. Lamar
iated with the

ped sharply.
more precise as

of a stated period he will again appear in Empey of California——assocxat
court to have the cbarges——~still upproven, famous Provo experiment in Utah—In 2
study of two groups of boys—one placed

perhaps-—-dropped, and 1o criminal his-
fory recorded against his name,

The concept of diversion i nowhere SO

widely applied as in the field of juvenile
home State of

institutional care. In my
Massachusetts, under the jeadership of an

extraordinary marn, Dr. Jerome Miller, ap-
proximately 900 juvenile delinquents who
were confined in training schools have
been sent out O the community. Many

on probation an the others—equally
matched—-—committed' to institutions, it
was found that the rate of subsequent
delinguent involvement of boys on proba-
tion dropped markedly, while the delinqu-
ency patter of those sent t© institutions

went up.
1 shall go further and state that even if

the rate of recidivism were no less for

of them are now back home with their those treated in the community than it is

with intensive care by community for those sent to {nstitutions, the former
is preferab‘ie because persons confined 10

many of our congregate jnstitutions are

made to feel dehurnanized and more worth-
less than when they first went in. Treat~
ment in 3 community setting cannot pos-

th students as their so-called “ad-- sibly equal the degrading  effect of such

puses wi

vocates,” who are paid to supervise the confinement. .
ac'uvxtxeg'_of their young charges. When This idea of the community Erows in-
this decision was made to close down the creasingly important in other areas as
institutions for juveniles, about 4 per cent well, To-day we are de_inst'lmﬁona“zing
petween 30 apd 40 boys, no MOre— mental patients and the mentally retarded;
were found to be sO dangerous, SO serious-  we no longer tock up the orphan, Of exile

parents,
counselors 10 help them solve their prob-

lems. Some have been senf 10 private
boarding schools, some to foster parents
or group homes, some to small residential

centers, some areé living on college cam-

1y .disturbed,' that they had to e confined  the poor and the aged to workhouses. Our -
—in 2 special closed section of a deten- communities have responsibility for these
tion home, pgder intensive therapentic care  persons in their midst who are. in need ©
and supervision- care. By returning to them these respont-

sibilities, together with the means for deal-

same kind of crusade 1 behalf of child-  ing with them, We shall cope more effec-
ple in special need, and at

ren, In Hawaii, in Wisconsin, among other tively with pec
states, the same concept I8 being applied  the same time offset the fecling of power-
ta the adult offender. This scaling down  lessness which is one of the tragic char-

of the severity of confinement results io people in OUT fragment-

€nOTMmous savings, which can then be in-
yested in intensive supervision in the com-
munity. 1n mY State, the per capita an-
qaual cost of care in juvenile training school
was running upwards of $10,000 annually.

Placing a child in a foster home costs one  Japan pioneered in the introduction ©
third of that. Imagine paying 2 proba- * half-way houses in 1880, and since 1889
tion officer $30,000 a yearl Yet we could has had an ongoing prgggaﬁ] of after-care
afford $10,000 and give him only three  services manned by volunteers. 1 salute

children to supervise for what it now costs you for extending yolunteer probation
services on such a vast scale from what

to keep one child confined.

You are wondering at this point how was begun by the humble Boston shog-
effective are these pew community meth-  maker, John Augustus in 1841.

ods of treating offenders. 1 have already One of the reasons why we have seen

stated that when sentences Of juveniles 8O litfle basic change in prison affairs is
were reduced, the rate of recidivism drop-

Iilinois is currently embarked on the

acteristics of many
ed society foday.
The idea c.t'rcommunity should not come

as a novel ide2 to any of you, for you
interesting “Non-

have reported in your
Tnstitutionsal Treatment of Offenders” that

because men behind ~bars have no oW

88

s s AR hai

i

1

i
I
[
5
i

i
e
¥
{

¥

o el

CHAN
GING CONCEPTS OF CRIMINAL POLICY

' f(t;rtrlr]]‘::]iy c;n ;he outside to fight for bet
of their condition s

: s. Politi
prisoners are the least effective rrlxl;xl;igg’
S

of our society. P
clety. arents of school chi
ren or of the retarded ool child- probati
. : famili probation/ parole i
chotic  relatives, veterans thlhes of psy- dent ba'a‘f:spusul:ll1 s developed on indepen-
handicapped, the aged ;Il 1? PhYSlca}ly munication’ bet;v y with little or no com-
and organizations who’campaiave [lobbies  Law makers poliiznf'_or within — each.
behalf. But who stands up i:;fm their trict attorne};s and éjudge.s’ attorneys, dis-
state or national legislature ¢ ore the operate on the ba correctional officials all
better prison services? o demand phies and metho dSSlS:T_.'(:fl d}fferent philoso-
them together for.an1 eicﬁa?cne th Poing

nge of ideas,

We should not be st

; . e surprised, then

prisoners riot to demand, as they ’d‘ihc'ihzli g:)l;iccl;e:ess an attempt to develop overall
. a

gtgtsxc’? w;};';xlt they “be treated as human be-
that’ I aftany newspaper reader knows
that paié’t e; such events is any atten-
o a? 1t em. So we see the begin-
ping—in feast four states recently—of
unions Apns_on_ers, the National Priso
ssociation—organized, counselﬁ

gests an inter i
-relationshi
osts ! p between -
§1 anagt: nﬁll;t(:h doeg not in fact exist, Cgfrlrxle
of police, courts, prisons, and

Wha
itself—-gt:?a( of }he phenomenon of crime
ot soain u.satxon and definition? In th
etiol,o - of%gI‘Sts attempting to explain th:
etiology of tfllénei] have turned their atte;n-
tion to—-as y have based their statistics
committed almost exclusively

ed by lawyers, negotiati by :
egotiatl H L Yy persons . S
) ng with prison'ad- classes. The ;i‘ertvlvlﬁello‘fver sacio-economic
ming majority of s
uch

ministrators over i
re
P atters of conoern togtuh]:ztxlxonsl and other criminals—in court -
some correctional administ‘- have heard ways been the po r. and Pflson—-haVe al-
they would sconer resign t;lators vow that rich man hasp or and disadvantaged, No
upion P Bgm_ v;m deal with a  crime in our cg\l/l.ert been executed for a
time not long ago when S0 nf all re::all a our prisons__espeg. ?1" Today in some of
industry made the same th e captains of mational system ___1,2 y in the Federal—or
retract them—and even to ;::225, only to one-half of the Prisitween one-third and
—especially on May Day__thzl:tnce now  though nationally blac[];ers are blacks, al-
unions over 10% of the totalS constitute slighty
tal population. If we

have bro
ught stabilit i .
gress. ability and industrial pro-. were to base our i
r inguiries into cri
crime cau-

Parallel with thi satio
this A n solely on s
development is evident ~ COurse come up \:1?}1: t};;rsfn‘mg: we would of
inding that crime

a concept not onl
contradiction fo tr y new, but equally in is primari .
A ad arily a H
lations—including th:)t;zn(;f};u parole regu-  the Unskin}::, q Pt; cz::l;;:lxlty of the uneducated,
that parolees may not Japan—specify and the black. The m dweller, the poor
ex-convicts—in other WSSOCxate_ with other are the pars:f)tis wh veality is that these
people who wil ords, with the only ~convicted PHS Who are arrested, tried
hibition is st\ilil HOthSh‘m them. This pro and imprisoned. ’ ’
. : on t N
victs are to-day takhfgbt%tk?é %uf' ex-con- different groups i ¢
gg;grams for prison reform, ?n ;‘; P}gﬂlc men, youth arf)d zlxgui(tm%y_—men and to-
r-care services — - oviding poor and ri s, blacks and whit
ment, half-wa counselling, employ- cri and rich — have differen| 1ess
y houses, dr y-  crime. M . erent rates of
t , drug-t . Men ¢ o
e‘zsc;ffge?c;;pstherapy sessio%lsri‘?;?::;mb‘::é ginds of crimeor?er:éiprin%?z tf?ore of al
N rs together fo . o wom stitution) tha
perience and for a sharing of ex- en. The record also sh o
Society of No of attitudes. The F each group “specializes” | shows that
ew York i ortune  crim : izes” in some kind
these ex-pri is the best kn es and hardly ¢ o nds of
-prisoner groups own of  Poor, youn y commits any other kind
lea§t, 3fo others in ofher ’St]:x?ésthere are at  seen 1o “sgéfi]aﬁ?;:’?nq Whitle ales ey be
ar—and all 1 o1 as robb in such street cri
h N too brie ; robbery and a N ] rimes
a:;'e;{;zvd_ to trace some of 5}113;, éim}m;?‘; fraud, bfi{efy e;ibr:éz;lt;\gly tu piavelved in
. ing in the crimi . waic. dling or ; tor ént, stock swin«
with regard to poli criminal justice fi counterfeiting. Rich n
ard to policies and ield males have the 8. e, older, white
“ssif:en,t,l?lly’ to call crimli);:fequr?s' cialize in what :&posne pattern—they spe-
m” is a misnomer, for th justice a  “white collar” Cx’imgenerously_ described as
‘or the word sug-  to as “capers”™—an ;S;SO{HGUmes referred
almost completel
y

From all available records we know that
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uninvolved in street crime. In 1967, a study which it condemns when such are per-
commission appointed by the President petrated by its citizenry, We are presently
discovered that organized crime takes about  concluding, I hope, the longest, most in-
twice as much from its illicit activities as humane and destructive war in history.
criminals derive from all other kinds of The effect of that war upon our society,
criminal activities, while unreported com- especially on the young, is widespread, if
mercial theft losses are more than double incalculable. “The law floats in a sea of
those of all reported private and commer- ethic,” Chief Justice Warren once said.

cial thefts. A current case on which indict- “If the government becomes a law-
breaker, it breeds contempt for law,”

processes, by econg
onomic -
and uneven distribu Osequilibrium iy
& an etwveen naty bunishment a5
not only distiirtijp ° would automati
. , tt ; : maticall
& they are disruptive ad been presjme?ce on defendants whg
and harmony, “Cp . bein . Ously found py;
“is the ransoﬁ, oct?rtll?le’t” ;}thas been saidg !1;:11;13231 dr.ug offence; would il:igipf] a
€ technical and socia] ~C Wire tapping b n-
Y law enforcem
ent

ment is expected any day, alleges that a
dealer in international securities has swin- Justice Brandeis declared forty years ago. progress of | ocial -
dled the buying public in an amount esti- “Il pesce puzza dalla testa,” runs the We oo ou.r times,” t’clhuthg)npes, and woyld remove g
old Italian saying—“the fish begins to ome, finally, to the . ¢ basic safeguarg ome of
’ question of have bee S of due process wh )
0 won op] ich

maied at 224 million dollars—the equiva-~
lent of how many ordinary pocket pickings
or burglaries?

Every day makes clearer that a huge

01 09 Of gove“l- Al lh.s Same oint e ] hstor -
)

appointed high i
2 ) Priest  thunder
outh Africa that convicted rapis(t:;d sh%glnc;

stink from the head.”

How many prisoners have said to me: Sl ment :
“My crime was that I did not steal ! - Here we fing a
enough. I stole only $100 and went to

majority of our population is—or has—

engaged in some kind of criminal activity, jail. Had I stolen a million dollars, I C holm, my go ! i b

that four out of five of our citizens admit could have been elected governor.” This Bt general disfriger{lment 1ssued a report for ° castrated,

that they have at least once in their lives cynical explanation may not cancel the e declared: ution to participans which Thus, in seven short

committed an act for which, had there offender’s guilt, but it does reflect an i “Re ) feversed opp national years‘ we have

been a police officer present, they could attitude that is not wholly irrelevant or L law j oy dev?lopments in the crimj longer  claim that crim stance: . We no

L n the United States can be up c‘lléil duced, to-day we pronosn CIZ ii)octzxaltlly in-

- stead that

invalid. 1
axi issi
X1ty and Permissiveness are its root

have been arrested. If the rate of crime
is so widespread, what validity or reliabil- While: we are taking a new look at broader move
ity is there in theories based on studies the concept of crime causation, we should problem of Ment to combat the great  « Alexis de Tocqueville, ir 1
of the coﬁvicted—-—wh.o are overwhelmingly 20 ~one step fu.riher' and exami'ne the much Crimini?lOVertY. Tf{e 00t cause of emocracy ip America’; éﬂ ?ns famous
the poor and the dlsadvantagefi? As we def:x}n:xon of crime itself. In this con- poverty, ang aucotgduct is unquestionably agg, warned;: ver 150 years
shall hz}ve to deal more ef'fectxve.ly wnp nection I quote from the report 'of a hopelessness di at _thxs €rm connotes The dread of disturp
the basic social conditions in which this Conference called by the Council of tility towarg sease, ignorance, gang hos- love of well-being inge roance and the
Europe, November 30 to December 2, haviour. To b;’feStéll{bhsﬁzed norms of pe Cratic nations tq increz:;bbt’hlead demo-
) aK “the vicioys ¢ - of central e functio
ycle of Tal government a5 1 ns
e only power

strike at thi Is fecessary to, . 'iCh ooy, 10 be intrinsi
IS complex socja] broblem,” f(x)ctently s en]igf?teigmsalgzuy i
¢ In governmen brotect them from, anarcil weeure
. All the barticular circumstzi:;c“ i
end to make the state  demonach

the areas of housing, health and educa-
tion, employment, racial discrimination—
so are we forced at the same time to
examine the social milieu in which ad-
mittedly so large a percentage of our

total population—poor and not poor—
commit their undetected and unreported be seen as real crime, while such things

Research Institutes agreed that:

“The definition of crime should be con- |
fined to acts genuinely disturbing the f
life of society. Such acts as shop-lifting | !
and issuing worthless cheques should not | - the radio

h 2 T : : .1+ -aCls of vyigle hance
as pollution, and the invasion of privacy, | | residue of an atmonggie ?;eAthe natural Priva?e t;’:rsgeneral Propensity and leaq
merica that 08 more and more ;
i to sacri-

crimes. ;
Each war in the past has been followed should be. They stressed the rel_ativvity .of for years enco >
by inflation: of prices, and of crime. In the very concept of offence, which varies |, ers. uraged potentia] lawbreak- fice thejr rights to thejr tr o
both instances, the trend goes on un- according to place, time and the status i Americans . e Jove of public trzgggf%f:}’. ;
in comes, , , PPN uili -
i often told the the last decade were  the niem an indiscriminate Passion,y aned

of the person concerned, and suggested f
Sponsible for pj © ¢riminal was po¢ re-

but that societ

checked, until a drastic event—a depres-

that the moralistic attitude to crime be
0 conceive g most inordj

to order.”
; Writin ;
> this permigsi & on this same gyp;
ociety is gyj Ssive  Clark, the form ject, Ramsey
to oy When we faif” 4o br;é:ﬂty Of crime the Uniteq Stateser Attorney-General of

' imi When we fail gt the ctiminal “Safety and fr’eergcemly said:
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. ¢ ern
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heaval in the second, brings about a 1S crimes against society;
H

; Y was res i
I total . ! ponsible,
i Philoso;:h;{ isagree with

replaced by an objective consideration of

the interests of society.”

re-evaliation of the  economy-—or the
establishment of a new political or social I submit that until crime is re-defined

order, respectively. In the highly de- in some such manner as this, we cannot

veloped societies in the West crime seems  adequately measure its volume, assess its

to be one of the prices we pay for af- cost, understand its impact or deal with

fluence. It is also, I submit, a sign that it in any kind of effective fashion.

change, in which the radio, television and concept which we may see further de-
cinema reflect incidentally, if not causally veloped in the near future. Society is

~—sexism, violence and crime. disturbed by what is called “crime in
the streets”—the traditional~-I had al-

most  said the time-honoured~—crimes
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we look at crime, how we treathcr1rn;I1:3}:st,l
well determine not only how ot
pirtd e we shall have, and of what sort, o
ci;érrll what will become of the cll.er_nocran
;rocess, the qufality of human living,
i itself.
o ]gce)icr;ztyb;tsphilosophy and temperam;r;
an optimist, 1 prefer tq close mgfn -
nce before you this afterno o
peainasitive note. In doing SO 1 can Jo o
?es% than to charge your c:stinog o
continue to share w1th. t;le ;:u o
world the measutes W Cherted in @
sloped here . - C
Zgggily reduced crime rate stmfge oy
| nile all other nations r.epor oy
\g};;osite. You must be doing some g
rig?tzlim confident that the Asian f:({;mtr:ﬁz
will be grateful otro 2[3N§1;l:rF;1 ‘\;v;lte ;nthey
X rs , ]
llll:/te z}i(t)aiizzc‘l a higher degree of economic
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Problems of Crime Control in Developing Countries

by L.H.

Most of the countries represented at this

Training Course fall into the category of
developing countries. In fact, it would not
be wrong to say that with the excep-
tion of Japan, all the other countries rep-
resented here belong to that category.
Therefore, it is of particular importance
for us to examine the various aspects of
prevention of crime and treatment of of-
fenders while always bearing in mind the
circumstances peculiar to the countries of
this region, most of which are still going
through the early stages of economic
development. While our countries are en-
gaged in a gigantic struggle to achieve
economic development and independence,
it is extremely difficult for these countries,
which are compelled to ailocate their scarce
resources to various development projects
according to a rigid system of priorities,
fo divert any substantial part of those
resources to projects concerned with pre-
vention of crime and treatment of offen-
ders—projects which, even if they figure
at all in a planned list of priorities, will,
necessarily occupy a place very low down,
indeed, in such list. Accordingly, while our
countries are in the happy position of
profiting from the experience of the de-
veloped countries which have spent vast
sums of money on various projects of
social defence, our meagre financial re-
sources' do not permit us to adopt any
such measures which entail the diversion
to this field of any substantial amount of
funds, which are urgently required for
projects. which have to be given high
priority in the general development plans
of our countries.

. The dilemma confronting these develop-
ing countries is further aggravated and
complicated by the fact that while they
cannot afford the funds required for so-

* qumer Permanent Secretary to the
Ministry of Justice, Sri Lanka; (Partici-
pant at the 15th International Training
Course, UNAFEI); Visiting Expert for

the 33rd and 34th International Training
Courses, -

R. Peiris*

phisticated schemes of crime prevention
and treatment of offenders adopted by
wealthy, developed countries, nor can they
. afford to ignore this field altogether, for,
unless a tendency for an increase in crime
is kept under effective control, it can seri-
ously hinder the achievement of the vitally
important development targets, and the
successful completion of urgent develop-
ment schemes in which the scarce re-

sources of these countries have be¢n in-
vested.

An increase of productivity being of
vital importance for every developing
country, national leadegs of these countries
make repeated appeals to their citizeiy
to toil harder and. harder towards this
goal. For some countries of the region
the situation is so critical that “produce or
perish” is the grim alternative facing
them. But what incentive is there to pro-
duce if it is not uncommon for the in-
habitants of a locality to see the fruits of
their, or their neighbour’s, toil, sweat and
tears snatched away at gun-point by a
band of gang robbers? In a small country
like Sri Lanka, for which the maximum
increase of productivity is absolutely vital,
a prominent headline on the front page
of the leading English-language newspaper
on March 31, this year, read; “17 Gang
Robberies Reported in March.” Seventeen
gang robberies in the space of one month
may not appear to be such an alarming
figure compared with the crime figures
of big countries with large populations,
but for a small country like Sri Lanka the
figure was alarming enough to hit the

headlines on the front page of the country’s
leading newspaper.

Most of the developing countries in this
region are mainly agricultural, with vast
numbers of farmers engaged in the pro-
duction of food crops. Mechanized agri-
culture in many of these countries is still
in its infancy, and the rural farmer con-
tinues to depend on his herd of cattle
to till his field. If cattle thefts become
rampant and are not effectively controlled
at once, not only will the production of
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control of crime. This would include the

cost of law enforcement and the admin-

istration of criminal justice, the cost of

maintaining prisons and other correctional

institutions, the cost of probation and

child care services, after-care services, etc,

For example, in Sri Lanka, during the

financial year 1969-70 (the latest for which
figures have been officially published), the
Police Service cost the people of the
of the food-production drive—whose needs country a sum of Rs. 60,447,043 (about
are few and who has succeeded in pro- *2,538,000,000). For the same financial
ducing a bigger harvest by an extra-hard year, the Government voted in its annual
effort, often utilizes his hard-earned Estimates a sum of Rs. 12,860,468 for
money in the purchase of articles like the Department of Prisons, and Rs. 5,436,-
push bicycles, transistor radios and sewing 286 for the Depastivient of Probation and
machines. If these are snatched away from  Child Care Services, making a grand total
them by gangs of armed bandifs, and their of Rs. 78,743,797 for these three Depart-
savings are either robbed or they are ments alone, not taking into account the
duped into parting with such savings by expenditure on the Supreme Court, District
confidence tricksters, a seriously adverse Courts, Magistrates’ Courts and Rural
effect on the vital productivity drive will Courts, all of which devote a substantial
be inevitable. part of their time to criminal cases, and

Lack of foreign exchange is one of the also excluding the expenditure on Depart-

most serious problems facing many of ments like the Attorney-General’s, Legal
the developing countries of the region. The Draftsman’s, the Bribery Commissioner’s,
strenuous efforts made by the Govern- and Excise Departments, Even the above-
ments of these countries to conserve such mentioned sum of Rs. 78,743,797 alone
scarce foreign exchange are often serious- (about %¥3,160,000,000) is by no means
ly undermintd by the illegal activities of insignificant for a small developing coun-
professional smugglers and international try with a population of only 12% mil-
ereoks operating a “black market” in for- lions and a total revenue of only about
eign exchange. Rs. 2,500 millions,

Thus, these developing countries, how- Furthermore, in addition to the above-
ever vital it is for them to utilize all their mentioned direct cost to the State and the
available resources for increasing produc- tax payer, there is also the loss to private
tivity and for economic development, can citizens and commercial institutions which
by no means afford to neglect the field not only sustain heavy losses due to theft,
of social defence, for, if crime gets out embezzlement, frauds and misappropria-
of control, a climate of insecurity will be tion, but also have to incur heavy expen-
generated among those engaged in pro- diture on insurance, private security set-
duction, and the entire nation’s efforts vices and other protective measures to
towards economic independence will be protect themselves from the activities of
seriously jeopardized. thieves and other criminals,

In addition to the above, there are, of Many of the developing countries of
course, the intangible costs of crime such the region have drawn up elaborate long-
as the untold suffering caused to the term National Plans for Economic De-
immediate victims and their families, as velopment. These Plans provide for pro-
a result of crimes such as grievous hurt, grammes and targets for the development
rape, murder, robbery and fraud. of Agriculture, Industry, Construction,

Quite apart from what has been men- Transport, Communications and Power,
tioned above, there is a very real and but in most of these National Plans, ex-
substantial drain on the meagre financial penditures on the Prevention and Control
resources of developing countries which of Crime do not figure at all. This is not
have to divert a considerable portion of altogether surprising, for to the National
their revenue towards the suppression and Planners, grappling with the difficuit prob-

food crops be adversely affected, but also
the general feeling of insecurity that will
be generated among the farming popula-
tion will act as a serious disincentive, and
the farmers, far from increasing produc-
tion, will be inclined only to produce the
bare minimum sufficient for their own
consumption.

In several countries of this region,
the small-scale rural farmer—the backbone
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rent.” Lord Parker gave 2 further illustra- 1§ criminals are to be deterred, the
tion of the efficacy of deterrent sentences machinery of 1aw-enforcement should be
by citing the instance of the wave © so efficient that persons criminally in-
frauds on Fost Office Savings which were clined would be made to feel that the

chances of their being detected, arrested

effectively brought under control when
the courts passed deterrent sentences on and convicted would be almost certain.
The potential criminal must be convinced

the offenders.

In any event, even the limited useful- that “crime does not pay.”

ness of deterrent senterves will be nulli- To achieve this goal the first essential
fied if there is a general fecling among is that there should be a potice force with
the criminal community that the new laws the highest possi‘ole degree of efficiency
with heavier penalties are not likely to be and integrity and equipped with the mnost
effectively enforced. If the off modern equipment. The most effective
that, however heavy the penalty for a way of detecting crime  and deterring
particular offence 1S, the chances of criminals is of course to increase the
detection ate slender, the mere fact that pumber of policemen to the maximum
the penalty for the offence is a heavy possible degre __for nothing deters a cri-
one has no offect on him. X° is confi- minal more than the sight of 2 policeman.

dent that he can commit that offence an Even armed 8anss show a tendency to

get away with it. ‘The ¢classic illustration disappear the moment 2 police uniform
of this proposition is the instance often OF patrol car is sighted. This was proved

£ capital to the hilt during World War 1L when the

cited in favout of the abolition O

punishment: when the penalty for picking entire Danish police force was placed
pockets Was death, and pangings were unpder arrest for seven months io 194

carried out in public to serve as deter- by the German occupation forces- There
rents for others with similar inclinations, tacular increase in robberies

several members of 2 crowd which had and {arcenies, but pot in - crimes such
gathered to watch embezzlement. Similarly,

the public exccution as fraud and
of a pickpocket, tater found that their in England when the Liverpool Police
‘4 been picked by other pick- joined in 2

strike, crimes multiplied
been fearlessly plying and there was even W

idespread {ooting.

their trade even as one of their colleagues Police strikes elsewhere, 100, (for example,
was paying the supreme penalty of the the Melbourn® Police Strike) produced
within theit the same results. Even those who contend

very sight. that it was not the four-year prison sen-
"There can be jittle doubt that certainty ~ ences that put 2D end to the Notting
of detection acts as 2 far more powerful Hill racial riots referred to above, coO-
nals than the tend that one of the principal factors was

the increase of police patrols an igl

deterrent on -potential crimi
heaviness of the penalty prescribed for
d that the mere appearance of

{he offence in the faw. Statistics from lance, ap
more constables in the streets of Notting

countries which have abolished or 848’
Hill would have been by itself an effec-

pended capital punishment have proved

in almost every case that there was nC tive deterrent.

increase in the murder rate after the Many crimes are committed which
abolition OF suspension of the death mever even come to the knowledge of the
penalty. The person who carefully plans Police—the so-called “Dark Number’ of
4 murder in cold blood takes every pos- crime. Why are $0 many crimes not ve
sitile precaution to avoid detection— ported to the Potice? In many Cases; the
though of course the best 1aid plans often  victim, €8x of crimes like rape and other
miscarry. It is not even @ calculated Tisk sexual offences; wishes to avoid the env
that the criminal takes. He is confident i

that he will not be caught; so that the

penalty that will have to be paid by those would be
jnevitably entail. Crimes like abortion

others who are detected, arrested and
convicted is not relevant to his calcula- come 1o be known only in the 1are event

tions.
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CRIME
CONTROL IN DEVELOPING COUNTRIES

operation resulting in t
balization of theg womt;en deéttlg or hospi- opinion has estimat
igcltlhas f:hefts ond ShOplifti'ng doerl;mczl;nes England as much aa:dfot\t;att‘it could be In
e knowledge of t . me ber of cri r times the num-
ihe victims fhink that ht; Police because of the mlxrxlrll? known to the Police. Even
:Ee apprehension of the 1:htieefpic:ssxbﬂ1ty of Police, only earb ;ft c;x/r;xes known to the
at a complaint w so remote  conviction | rd end i
. ; ould be onviction in B e s loft
g]lzxtr forWn time, The shopkeepee; :ff;‘?e of with the alafmirrlxilaf[:gt St(t)x tth e ot
equent apprehensi ars  about 1/12 of at perhaps onl
or the employmen ion of shoplifters of those who comit ermes
o . : are senten , mmit crim
personnel to keep wafc’{fpif,;’ ous private other 11/ lcggxsbg the Courts, and of tﬁz
would scare away even .Customers get away scot-f y f:“l‘ the larger number
mers, resulting in the 1 genuine custo- hearing of th ree without the police even
S0 o writes off the 1oss:sssb of business. The most ?1”-' offences.
s pact of the css of s y shopliting - this sitation e oot i e e ot wvons
are cases where . lhen one of th e case of eve
made in the case no complaint is ese offences which i
of frauds and do not hear of, ich the police
ment committed b nd embezzle- ordin ar of, there will be so
Crief Clerk of y employees, e.g., the ! ary citizens, such as O many
a reputed fi Y e of the victim ivi acquaintances
tors, or the acc irm of Solici-  bourh or those living in the nei
tors, or the ountant of a Bank o urhood where the crim ¢ neighe
‘. mpany, becau v ted, who co i
publicity may sh se the resultant me to know th
atter th ] offence has b at though an
the employers’ cli e confidence of s been committed ‘
. clients and has got aw Some the offender
is oot only trivial off customers. It would h By with impunity—and thi
this
make up this ‘D offences that go to ave the unfortunat
Ofences ¢ least som e effect of at
the case of ho dark Number” Even i e of them, not i
micide. the cri en In themselves, b . oaly the victims
perhaps the least like crime which is elves, but also the neigh ‘
ikely to b acquaintances of ° Deighbours and
a secret killing b e unreported, the of of the victims as wel
household admi y a member of the sam offenders, losing thei o
. ministering a e and order. and their respect for law
poison over a period of 4 small dose of th » and templing them-— i
of time can pass e young—to fl especially
off out the law themsel
ves,

As . .
stated earlier, in order to arrest

as a death b
y natural ¢
some R - atses., Th B
countries, the image of the i;](;ué’; . the tremendous increase i
in crime which

in the eyes of t i

i y he public is so has been a o isturbi
P ciifeubz;lc has so litile confiden:ea%;l at;d almost ail ovell.'a St;edifzmrbu}g phenomenon
P they avoid going t the  prescribing be orid In vecont faes
o Vs s Tt Police B B on te not
e praverbial ‘Law’ . ) offender is s unless the potengal
result ir the. oo la‘ws delays’ which ~chances of also made to realize that 1.‘{,e
plainant and witnesses of his being detected and punifh
idh-

having to

. waste a ed are vi ;

et befare g‘gzbce;sgfig “ a?end' O, . V\;,illi?xf 1?% ccﬁ?am' Superintenddpot

n up for hearin eventually ment : cago’s Police Depa

i . put it i epait-

tactics adopted by soﬁ;wal:ic;fggse bullying it would besgz?s?glty twh;n he saids 4
counsel o have every ci-
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, if at all, avail-
| i ven patrol cars are,
:\;?Z’ :nly '11:1 smail numbe;s anve hﬁzﬂ};g;
i i ity, for,
in the capital citys
(::rlel:y no doubt extremely useful, a: uai;e:
helicopters and other up-to-dageha‘?e -
ment, they are very costly al}ll have &
be irr,lported from ab'road by the E\’;v nd
ture of scarce foreign excha.nge e
has to be conserved for th-e 1%23; o
ountry’s more basic need:
S\g g)lsdcand glothing, and industrial raw

materials. . ]
As an example some relevant figures Ié

ne cause, but is the result
alzlea tsa?lggy Oof factors, not the leafst tgié
?Nhich is the national chfxractqr Stradi-
Japanese people and Japan's anc‘xlee? wheh
tions and rich cultu‘r,;as.iteglomz T;Iational
?gliczthezgggy w;nd the Metropolit:s
Police Department in Tokyot,l \g:cr:ase
at least one of the causes for the ey
of crime here in Japan——the super v
iency of the marvellously equ.lzguy
‘I:’lg{lice Force of Japan. Even numerl

. : erior to those i : rces of Japan (popu-
Japan’s poth; 'izrcfzrlsh:rl:apin Japan there lating t%éﬁ‘: i)(?}tligiflc; om) and of Sri Lanka
of most countries, 593 of the lation a - - 1

. icer ver : 13 million or A

N ?ohce oS IﬁZnia 3;01' instance,  (POPUIAOT ab?x‘;tefully be compared. While

population. In Srﬁ doub’le'—one police- of J apan) maYU S.$1,087 million on its po-

the ratio I8 moriztognof the population. Japa? sp:lflcslii I;a;lké’s expenditure is only

man to every ; li lice force, I R lice force has a
ing the police llion. Japan's PO

Apart ufrorpt iztrge:fet?:ﬁy %\ccepted that gé§i$olf()1lg1306 modern Vehlcleli (OLher tglr':\lf;

merically, 1 ; be ) . . Lanka has
?ltle quality of the .perstcz)nrtlﬁt ;ggé‘édmen motor-céclei) o?r:ﬁ:sesrll 204 vehicles, 613

" e H
improv}?'dh?r’ 2231::1:;1:5 of education, in- 1,204. BY
of a hig

ight years
than half) were over eigh :
liey, W of (O faccord atest Administration
lligence and ability, with the.qffer of ccording (0 e 1 s Adrin sosion
t; t]t%r remuneration and conditions eport of e napector-
e
gervice.

r 5 years old.
. a further 183 were OVe e
today's sophisticated crl- ?rnhit is, 796 or almost 2/3rds were mor
Furthermore, today t modern old. .
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The police are in the front line in the
war against crime. And they have a diffi-
cult and unenviable task to perform even
without an undue restriction on their pow-
ers; they surely need and richly deserve the
fullest cooperation of every law-abiding
citizen. In his book, “The Police,” B.
Whitaker, describing *the Paradox of the

Policeman in our Society” has very aptly
declared:

Any police officer will readily concede
that it would be well-nigh impossible for
him to perform his duties of law-enforce-
ment with any degree of success without
the goodwill and assistance of the private
citizen. In these circumstances, another
cogent reason why policemen should as far
as possible be relieved of the time-consum-
ing job of prosecuting petty technical of-
fenders like violators of parking laws, is
that the police thereby lose the goodwill
and cooperation of a substantial portion
of the population who regard themselves as

victims of police harassment, and will not
to be human, and yet, inhuman, We im- be so ready to extend their cooperation to

plore him to administer the law, and yet, the police in the enforcement of the graver
we ask him to waive it. We resent him Prohibitions. This does not, of course,
when he enforces the law in our own case, mean that all traffic offences should be
yet will demand his dismissal when he does regarded as minor violations, and taken off
not elsewhere. We offer him bribes and the hands of the police. Traffic offenders
yet denounce his corruption, We admire Dave become a serious menace to the pub-
violence . . . but condemn force by the po- lic in ecountries like Tapan where, for in-
lice on our behalf. We tell the police that Stance, no fewer than 16,756 persons were
they are entitled to information from the Killed and 981,096 were injured in 1970
public, yet we ostracise informers., We ask —Which works out at 46 persons killed
for crime to be eradicated, but only by the 2nd 2,687 injured every day of the year.
use of sporting methods.” A slight decrease has been happily re-
One method of making more effective corded in 1971, })ut thef number og victims
use of the existing police forces in develop- of accidents is still as high as 45 killed and
ing countries is to take off the hands of the 2002 injured each day.
police purely administrative and clerical
duties of a routine nature, on which they
now waste much of their time, and to de-

ploy them on the field on actual police
duties.

“The public uses the police as a scape-
goat for its neurotic attitude toward crime,
Janus like, we have always turned two
faces toward the Policeman; we expect him

A valuable example from Japan which
can be adopted in other Asian countries
for the purpose of relieving the police as
well as the courts of the waste of much of
their time is the introduction of the Traffic
Infraction Ticket System, which has the
added advantage of saving valuable man-
hours of the violators themselves and wit-
nesses, who have to stop their normal avo-
cations and attend court on a number of
days, and also the advantage of saving
these offenders from the stigma of being
tranded as criminals. In Japan, in 1971,
the ticket system had been adopted in the
case of 79.8 per cent of all adult violators
of traffic laws, and to 453,518 juvenile
violators, and only 4.6 per cent of the
adults and 1.8 per cen! of the juveniles
have failed to pay the penalty fine within
the prescribed time, This would result in a

substantial addition to the Public Revenue
as well.

Another method is to relieve police offi-
cers of the time-wasting task of pursuing
petty offeriders such as violators of parking
laws, and %o get them to concenirate their
attention on the real criminals. The colos-
sal amount of time that the police have to
deyote to traffic offences in some coun-
tries can be gauged from the fact that in
England as many as 2/3rds of the convic-
tions i1 all courts, including the higher
courts, are for traffic offences. There were
in 1968 in England, no fewer than 1,014,-
974 findings of guilt in Magistrates’ and
higher courts for motoring offences. Even
a developed country like England where
a few years ago, for the first time in its
h1§tory, the number of serious crimes com-
mitted in a year topped the one million
mark, can scarcely afford to let its police

force devote so much of its time on traffic
law violators,

Also, if the less serious traffic law vio-
lations such as parking in a prohibited area
are allowed to be handled by non-police
officers such as Traffic Wardens, snd other
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all the prints as well as the negative from
which they were printed be destroyed or
handed over to the acquitted accused.

minor offences such as the possession of
unlicensed liquor are taken off the hands

of policemen and entrusted to others, the
police forces of developing countries, with-  Furthermore, by no means all offences are

out the incurring of any additional ex- “fingerprintable offences,” so that the
penditure on the increase of their strength, Criminal Record Office in England con-
will be able to play a far more effective tains the fingerprints of only a very small
role in the suppression of the growing fraction of the population of the country

menace of grave crime in those countries. —not even the prints of all those who have
been convicted by a Court of Law. The

An invaluable aid available to the police . . - A
in the detection of offenders and bringing o.nly prints a\{axla-blehto provnfl ¢ th;s vital
criminals to book is the fingerprint. Finger- aid tg rthe'p to hcg 1; the ;iletei;:tlonbo crime
prints help not only in the tracing of the are t de If)rfff‘.s of tho stel:}' ° ffave e’?n con-
criminal from a print left behind by him vieted o . ingerprintable o eﬁnces. .
at the scene of the crime, but also iracing ~ According to the latest Police Adminis-
the previous criminal history of an offend- tration Report, in Sri Lanka, which at the
er, Fingerprints are scientifically classified relevant time had a population of about
according to certain characteristics, and it 12% million, the number of fingerprint
is possible to identify a given fingerprint in slips of males and females on record
a matter of seconds if it corresponds to a amounted to only 144,267.

In 1949 the English Police had to make

print which is in the files. It has been esti-
mated that the chances against a single an appeal to all the residents of a locality
fingerprint of one man being identical with ' where a particularly brutal murder of a

the print of the same finger of another are ljttle child had been committed to consent
64,000 millions to- one. The chances against to having their fingerprints taken, as the
all five fingerprints of a hand tallying with  only available clue was a fingerprint which
those of another man’s hand are much did not tally with any on the Police Rec-
more than 32 million millions to one. Fin-  ords. The public consented because its con-
gerprints can even be wired by the police science had been outraged by the brutality
of one country to those of another. Al- of the crime; also, perhaps, for the more
. though some criminals take the precaution persuasive reason that the police in its ap-
of wearing gloves, innumerable are the peal made a firm promise that after the
cases in which a criminal has been identi- investigation was concluded, all the prints
fied and brought to book as a result of a except those of the murderer would be de-
solitary tell-tale fingérprint left behind by stroyed. The police, having thus obtained
him either at the scene of the crime or on  the consent of the local population took the
a weapon or vehcile used in committing the unprecedented step of taking the finger-
offence. Although fingerprints have over prints of every male in that area who was
and over again proved their worth in the over the age of sixteen, without anyone
detection of crime for over 70 years now, raising an objection. The efforts of the po-
the police in most developing countries are  lice were duly rewarded, for the killer was
hampered in making the fullest possible ultimately traced by means of the tell-tale
use of them by out-dated laws which could fingerprint; he turned out to be an insane
quite easily be amended or repealed as 2 man who had no previous criminal record.

means of checking the growing menace of In the United States, the police do not

crime. England too has been very conser-  jahqur under this disability, for the Federal
vative in this respect, and most of those prean of Investigation had on its files, as
developing countries whose faws ha-ve been 4t 4 few years ago, about 152,000,000
modelled on English Law, continue 0 fjneernrints of which 34 million were what
hinder their police with this disadvantage. 4re”described as criminal fingerprints and
In England, only if a person is in custody {18 million civil fingerprints. This is an-
on a chargz can he be compelled to have  ,iher way in which developing countries,
his fingerprints taken, and they can be filed by merely amending an outdated law and
and kept on record only if the case ends  making it compulsory for all adults to give
in a conviction. If he is acquitted of the their fingerprints, can take a positive step
charge the Law makes it obligatory that towards controlling crime—a step which
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Although the crime statistics of coun- ployment of special private detectives will

tries of this region, where they are avail-
able and have been analysed, do not indi-
cate such a fantastic preponderance of
offences against property, still it would ap-
pear that even in these countries, such
offences do constitute a clear majority of
all cases known to the police. In Japan, for
example, an examination of the figures for
1971 reveals that 58.9% of all Penal
Code offences known to the police were
offences against property (theft—54.7%
—and robbery, fraud, extortion and em-
bezzlement). In the Summary of the White
Paper on Crime, 1971, it is mentioned
that “until 1964, persons suspected of
theft outnumbered all others, but start-
ing in 1964, professional negligence caus-
ing homicide or bodily injury has exceeded
theft in the number of suspects.” However,
even in 1970, of Penal Code offences
known to the police—1,932,401 in all—
no fewer than 1,039,118 or 53.8% were
of theft, while professional negligence
causing death or injury accounted for 654,-
942 or 33.9%. In Sri Lanka, of 37,011
cases of grave crime reported to the police
in the year 1969-70, 25,331, i.e., 68% or
well over 2/3rds were crimes against pro-
perty. Even in the United States, where the
impression in the minds of most foreigners
is that there is a tremendous amount of
violent crime, in 1965 only 13% of the
major crimes were crimes of violence (in-
cluding robbery), while 87% were non-vio-
lent crimes against property.

Many owners of property, through their
carelessness or folly, unwittingly contribute
to this increase in crime by not taking ele-
mentary precautions to safeguard their own
property; and by presenting tempting op-
portunities to other citizens, some of whom
may succumb to such temptation on im-
pulse at a weak moment, turn otherwise
law-abiding citizens into criminals, Many
of them may never have become law-break-
ers if they had not been sorely tempted in
that way by the carelessness or folly of the
owners. A shopkeeper with a large stock
of small articles of little value and with a
poor system of book-keeping may not even
notice the theft of a small portion of his
large stock. Another shop-owner who does
notice that some part of his stock is stolen,
may find that the expenditure involved in
taking extra precautions such as the em-
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exceed the value of the articles stolen, and
decide to write off the loss caused by the
petty thefts, Even though such owners
themselves may be able to afford to bear
up such losses with ease, still society as a
whole cannot afford to ignore the prob-
lem, for, when—say, a juvenile—otherwise
law-abiding, steals on an impulse by suc-
cumbing to sudden temptation, and later
finds how easy it was to commit the of-
fence and get away with it undetected and
unpunished, he will most likely repeat the
theft and later graduate into graver crime.
He will get the feeling—by personal ex-
perience—whatever anybody else may say,
that crime does pay. Furthermore, the
careless owner who has provided an op-
portunity for law-breaking will not always
ignore the loss, but will make a complaint
to an already over-burdened police, which
costs the State so mwuch to maintain and
which can more profitably to society divert
its energies and resources to the suppres-
sion of grave crime than wasting them in
pursuing petty pilferers. Some countries,
therefore, have even gone to the extent of

punishing an owner who has lost his prop-
erty through his own carelessness, For in-
stance, in West Germany, an owner who
leaves his car parked in the open without
securing it against theft is committing a
punishable offence. Some may be out-
raged at the mere suggestion of such a
measure, and consider it far.too drastic
a step, and that it would be a gross in-
justice to punish, not the perpetrator, but
the victim, of the crime. In the language
of an ancient saying well known in my
country, a Ceylonese may describe it as
“similar to the man who has fallen down
from the top of a tree being gored by a
bull which was tethered to it.” Such per-
sons will argue that if someone is so care-
less as to risk the theft of his own prop-
erty—e.g. by leaving it in an unlocked
car, he alone will suffer by his own folly,
and it should be nobody else’s concern. It
should be pointed out, however, that there
are other aspects of this question, which
should make it everybody’s concern to see
that such careless owners are checked—if
not for their own good, at least in the
interests of society. The theft of the prop-
erty may cause loss at least to an Insur-
ance Company, and increase the work of
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ciliation Boards on the lines of those in Sri
Lanka, which have yielded very successful
results since their introduction about 14
years ago. As far as I am aware, Sri Lanka
was the first country to adopt this measure
(which is different from the Panchayats of
India), based on the reconciliation of par-
ties and keeping them out of the courts.
In most Asian countries, before industrial-
ization and the rush of the population to
cities, when a dispute among neighbours
arose on matters such as the distribution
of the produce of a land owned in com-
mon, or when a petty theft took place,
complaint was made to a respected village
elder who was usually able to bring about
an amicable settlement of the dispute or
have restitution made to the victim—thus
preventing further disputes between the
parties, which ultimately end up with grav-
er crimes. What the Conciliation Board
Act of Sri Lanka did was to adapt this
basic principle to the changed circum-
stances of today's society, and to give it
statutory recognition and sanction. Under
this Act, the Minister of JTustice appoints
for a given area, usually the area within
the jurisdiction of a Village Council, a
Conciliation Board of about 20 to 25
members, selected by the Minister after
considering the recommendations of bodies
like the Rural Development Society and
the Cooperative Societies of that area. The
names of the members of the Conciliation
Board are published in the Government
Gazette, one of them being appointed the
Chairman, and they usually hold office for
about three years. The appointments are
honorary, and no payment whatever is
made to the members, while a very small
clerical allowance is paid to the Chairman,
who is supplied also with the necessary
stationery including summons forms, which
may be posted by him without payment of
postage. Thus the cost to the State of
these Boards is negligible. Although the
appointments do not carry any salary or
allowance, there is tremendous enthusiasm
to get appointed to these Boards, it being
considered an honour, with some official
status, by most, and an opportunity for
useful social service by the others.

The Law provides that certain specified
minor crimes and offences, as well as civil
disputes, shall in the first instance be refer-
red to the Conciliation Board of the area
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before resort can be had to the Courts. The
Police, too, are accordingly obliged to re-
fer all such cases first to the Conciliation
Board. Upon receipt of a complaint, the
Chairman sends out summons requesting
the attendance of the relevant parties (obe-
dience to such summonses is obligatory
under the Act) before a panel of three
conciliators selected by the Chairman to
deal with each dispute. Here, too, - the
Chairman is in a position to select from
the full panel the three members who are
most likely to be respected by the parties
to the dispute. At the meeting of the
Board, where no lawyers are permitted to
appear, the three members attempt to re-
concile the parties and settle the dispute
amicably. If the dispute is of a civil nature,
a fair ruling will be given, based not
merely on admissible evidence as in a
Court, but also on the personal knowledge
of the Board members who are usually
neighbours. If it is a criminal offence, the
Board will usually request the party at
fault to make amends by tendering an
apology .or by restitution.

The high percentage of the cases in
which these Boards in Sri Lanka have in
actual practice succeeded in effecting a re-
conciliation, and in which the Board’s rul-
ing has been accepted with good grace by
both parties, is amazing. Under the provi-
sions of this Act, no Court can entertain
an action or complaint in matters governed
by the Act unless it has been first referred
to the Board; and after the Board has given
its ruling after hearing the parties, the Act
provides that any party dissatisfied with
the ruling may within a specified time in-
form the Chairman that the ruling is un-
acceptable to him. In such event, the
Chairman is required to issue a certificate
to the aggrieved party (on a printed form,
also supplied by the State) that it has failed
in its attempt to settle the matter amicably;
and a Court is empowered to entertain any
action in respect of the matters governed
by the Act, only if the complaint is accom-
panied by such a certificate from the
Chairman.

In actual practice in Sri Lanka, it is only
in a minority of the cases that the occasion
arises to issue such a certificate referring
the parties to Court, and the successful
operation of this Act has resulted in thou-
sands of cases, which would otherwise have
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o%rts altoge;ther. A very salutar ltnhe
5;3 ?}ft oi; this system is that the ra¥1c 0
e bitterness, both among th fotor

?}?d thle vanquished ® st

em all the expense of i
: S costly litigation i

cluding lawyers’ fees), as weslrl ;]sgztiﬁ?%;n-
I«

bouri i
ing of a sense of grievance against the

(apart from saving

( Court case—do not follo

wit i
nenléiss:;l }vlllmo gave evidence for the oppo-
Ich are inevitable at the end olg a

o : w the ami

Bogféni?tisﬁ . dispute by a Conc?i]lgztlil())l;

> the'commislssi (t)illp(?foff bi;terness that leads
1 urther cri

parties who thereby attempt ti)n is'ﬂl:g, tr}:ae
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Chairman:
Advisers:

crime rate has touched alarming peaks

Introduction
in the modern world. The daily press

The Chairman
explainin

the boundaries withi

of crime prevention Was to
e mentioned that the group €O~ failed to stop
police officers, ong public In this context, it was agree!

It may b
sisted of five
prosecutor an
subject of
it was decided
‘be held on the
1. Role of the
(a) To what ¢
responsible
(b) Should the
patrel?
(c) Importance
and -trial.

2. Role of the Community

g briefly the ground rules and  ,ffairs. No dou

fi a prison (?fflgfr. Since the police playe d an imp
crime prevention.is very vast,
that the discussion should ¢ the developing © ountri

xtent the police be made society did not sh
in this field. was increase

police carry arms during

timony to this state of
bt much research was

n which the subject  going on in this field, but in spite of

be discussed. legislative and other measures, we have

the onward march of crime.

d that the

ortant role in the

£ crime. Officers from some
es pointed out,
ty in their countries the
held responsible and
are the load. If there
in crime, the police was
blamed, and the people forgot various
other factors such as political instability,
inflation or influence of bad surround-
ings. In developed countries, society was
playing a very active role. Everybody
agreed that «prevention was better than

opened the first segsion, reports bear tes

prevention ©

fol!owmg Pomtf‘: that unfortunate
Police police alone Was

of speedy investigation

(a) By extending cooperation in reporting S -
crime and giving evidence. Cure.” If we are able to_grqvent crime,
or keep it to the bare minimum, society

b B o o . .
Ec; Bi’, c;lixrrxfn;t 1ri:%nttergiptatxon remains safe. This would
‘ : expenditure

{@ To what

literature, cinema, and T.V. were e~ c.q or fail ¢ thi
sponsible for the increase of crime. rleesult(s)r .m"“ l‘:& gaing 1isnt
¢) The role of arents, teachers and the . .
© P ’ ! agencies of the State like the

also save much
incurred on investigation, trial

extent foul and obscene and after-care services. Failure in this
stage of prevention
o operation other
judiciary,

church in this field. e, N ;
jail and correction agencies.

Role of the Police : . .
arms while on patrol, it was m

‘As the discussion 0pe
of the participants agreed on the point
that crime preven
most important problems facing t
today. History of crime was a8 old as

man himself
cupied the g
to overcome

20th Century has landed on the moon,
y failed to overcome  NOwW he was carrying
social conditions had changed.

but he has miserabi
this problem. As a matter of fact, the
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lobe he has been endeavouring munists. In Pa

With regard to the policy of carrying
entioned

ned, the majority that in Afghanistan the policeman Was

normally armed. This was because the
tion was one of the people carried arms without much 1¢-

he world striction. In Viet-Nam, 100, the police-
man carried arms because of local condi-
tions and a possible threat of Com-
kistan and Laos, the police:

an of the man Was armed. In Japan, before the
war, the policeman carried the sword but
the revolver as the
The fact

and since the time man OC-

this scourge. M
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zl;arxt in England, the policemen never
th‘ryf arms and that they were proud of
w;z aiact, was also discussed. The view
s also expressed that i : i
uniform which commanlcse:ivaie;he f . A question w
. . as ici
RO TR sl e e
view was that wi crime. could batometer o
deterrent effect A Sticincy of th
: on gangsters and &  judge the effici ‘ o
social - elements. The h - and anll-  gxply; et T
nts, ouse 1o t xplained that i | i
agreed that it should be left to hhe ond comes to light bsomenmes < Vas o
circumstances, and the general e ey ctive and gff‘ ent. T qucstion, hov
and situation, and that no ﬁagrzo?hfere ever, was di?fiéf!‘l‘:ntt. e T e
o fast 0 answer in a strai
ght-

rules cou i . .
s k.ld be laid down in this behalf, (f;;rwalr\tri manner for reasons more th
peaking ge ) e. Normally . an
preventiof i% 1‘:V<:arsalls}:l 2n the subject of ficiency of the ;)ceylci’géef do judge the ef-
men should be askegbiswd‘ that police- which was not a cOrrom crime charts,
community and not i o live with the times, crime goes u imCt.yardsnck, At
They should mix witll'll 1t)t?hce colonies, efforts of the policepa nd spite of the best
freely, educate them and e community is a low crime raten sometimes there
fidence. The Suggestionu win their con- cogent reasons. Howev without apparent
a section of the partici was qppo§ed by stick can be the perce etr, the best yard-
the fact that the image g?lttge in ;_rlew of as rise and fall of Crimré ?rgzegOf deltection,
: . police w S eneral is
I\;vc())tulgdocigd In certain couniries and that aﬁ to multifarious factors. is due
: e unwise to let them loose Emphasizing the .
t:)cullarly ;tlhe lower ranks, who ha\;ep;; investigation and tr;gplel;tance of speedy
earn how to behave wi to th , the class referred
Living in bar e with the people ¢ age-old saying that “Justi
N racks or in th N - layed is justi . a Justice de-
tions was also im e police sta- ) justice denied.” Prompt i ;
portant, so that gation and tri pt investi-
could nt, so that the men : rial could :
° be collected easily in case of emer role in preventing crim PIEX’ an important
gency. = the role of the publi e. At this juncture,
When a questi . positive attitud public prosecutor and the
it WaS Suggested - orce was I‘aised the rate v i3 hl 1n1sne quickly and
t . " 2 01 convl
should be enrolled Tst pilvate citizens explained. AJse::t(i:ct)I:n ;Vas 99.97% were
officers, in the same m;’gnl:;tary S%OIice however, wondered $h e?ﬁ: participants,
voluntary probati . as 50,000 the defi r, in Japan
\ ion officers w - defence counsel we AT
in Japan., The J ere enrolled This w . re very passive
N . apa s o as contra .
plz}med that SUChpoIr]e:e‘ pa.rtlclpants ex- ticipants who exdllzt.eddby Japanese par-
existence in Japan agn dlllﬁz;ltltoni1 were in gation was veryp f:il: tl(liat 1the investi-
tion was to ’ at their func- proof : and almost fool-
educate proof, which resulted i ; :
morals, Volunteers werl;eoplle on good a high rate of com;dicltx'l @ quick trial and
for traffic control It w also available said to be due to thlon-_Thns was also
ficult to recruit “/OIUnteas hovever dif- of confessions by the e high percentage
large scale as it also cae{ police on a of the cases prosecli‘ aceused. Tn 30%
duties and powers. At t hf,“ed, responsible  and this added to thl 10111;. was suspended
point was raised that nl1s stage a_nother viction, because in se hlgh rate of con-
were engaged on non- éll_ny POh.cemen was considered guilt uc A cases, accused
zarlous other duties whlzc(:)hwe dllclltles or was posed, if a cue y(.:omgogherh Qestion
e taken awa could easily the ph ’ ¢ had from
] y -and ent phenomenon of n -
agencies, such as traffic rusted to other man violated a law of ature, wherein if a
tickets, collection of ¢ control, issue of if he put his fin nature, for instance,
metors, a0 paper werk of 5 boatins  orompt and that B ot were vy
nature. In Ameri a routine pro ment were ve
. erica ; . mpt, and that ry
were being performed rl;mny1 such duties even a;l insane o:.va; why.m’ person, not
ticularly on the occasion unteers, par-  child, would get hi eurotic person or a
$ports - functions and Slsort of festivals, The house as a ‘:’Sh cflmger burnt again.
aturday nights. point that speedy inve;igZ%ir:ed chll this
n and trial

Those volunt
eers were givi i
Jhose, given only a
of uniforms, a badge and an iivit %J.au'
an annual, banquet. aen

107

OIS L e SRR NEE el T s




COMPARATIVE STUDY SESSIONS

.
were very important and that there could
be no substitute for this.

It was also emphasized that the police
should be better trained, equipped and
paid well to enable them to discharge
their duties more efficiently.

It was pointed out that one of the
obstacles to speedy investigation was that
in certain countries like Malaysia and
Laos, it was very difficult to get the co-
operation of witnesses, particularly Chi-
nese and Viet-Namese. People belonged
to different races and those of one race
did not like to incur the displeasure of
the others. A section of the people con-
sidered it a sheer waste of time.

Role of Community

The class as a whole agreed with the
modern concept of criminologists and
sociologists that crime was the product
of society. And if this was so, society
must own its product and extend full
cooperation. In olden days, punishment
was given to fit the crime, and in modern
times, it is designed to fit the criminal.
In future, the treatment and prevention
will have to be more at society level or
pre-delinquent stage. Unless this was done
the problem would continue swelling.
The point was further illustrated by quot-
ing an example that as in the case of
cleanliness it was the duty of every citizen
to keep the surroundings clean. If most
of the people start throwing dirt around
the whole day, a couple of janitors can-
not keep the city clean.

It was suggested that obscene films,
advertisements, and. unhealthy literature
played a very active and destructive role

* in spoiling the people, in particular, the
younger generation, and that this should
be. stopped. It was pointed out that the
attitude of society in this regard was in
fact paradoxical, For instance, it was un-
lawful for children to smoke and take
alcohol, yet the. people had installed slot
machines in every street-corner, where
cigarettes and beer could easily be ob-
tained by anyone. Another - opinion was
that it was the up-bringing and the basic
education which mattered and not such
atmosphere. For instance, there were no
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slot machines in many countries, yet one
could see teenagers getting drunk by tak-
ing country-made liquor. Experience
showed that the more restrictions are
placed on human conduct, the more it
revolts, The best thing was education and
training, which should inculcate seif-re-
liance and self-restraint, as it was dif-
ficult to teach morals by legislation, There
are numerous instances where people
make a profession out of such prohibi-
tions. The best method, therefore, would
be to achieve the object by education
and positive persuasion,

It was suggested that in this sphere,
Government should take the initiative, in
moulding the thinking and attitude of the
people. A question was posed as to
whether the police shonid act as educa-
tors also. A lively discussion followed.
It was pointed out that the duty of the
police was to enforce the law and not
dabbling in social customs and good
morals, The class agreed about this up
to a point. Since the image of the police
in most of the developing countries was
not good, if this duty is also assigned to
the police, the results would be anybody’s
guess,

The house also noted that many of the
crimes were not reported by people on
account of various reasons. Until and
unless most crimes are reported it would
be difficult to have full control over
crime.

The group then wanted the house to
discuss the role of the press. It was felt
that this was a delicate matter, The Con-
stitution of niost countries guarantees the
freedom of the press. This media could
be controlled, but only to a point. At
this stage it was mentioned that the press
played a positive role as well in crime
control, by giving publicity about ab-
sconders and so on, It was doubtful
whether the press as such was responsible
for spreading crime. However, by giving
wide publicity to a gruesome murder, it
sometimes creates resentment in society,
because after reading the newspapers, a
citizen’s sense of justice stands outraged.
He immediately feels that such a thing
could as well happen to him. It also
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u?(iﬁrm(i;nes the authority and e
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In summing y
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endeavour to keep a
over firearms. Ja

Is to convince them about
mportance of permanent
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{ every country to
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:é??tll;rlere the:rz the  Government h:g

Stricted the use of apm
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2nd Session: “nstitutional Treatment”

Mr. L.H. R. Peiris

Myr. Yasuo Oshiba and

Mr. Tomiyoshi Kawahara
Co-Chairman: Mr. Tsuneo Ifanai (J"apan).)
Rapporteur: Mr. Narain Singh (Singapore

Chairman.
Advisers:

i larly known.
fender as he is more popu
/i?l the participants agreed th'at theyf fsho;é;l
The Co-Chairman in his opening address  pe kept away ftror[::- nt;?oﬁab;?éﬂt gaf‘t‘hesé
i ints:  The purpose io prevent contami , :
made the following points: g : ontaminaton, and (hat (1
ceootion s to ascertain the appro-  aeqin be dlYl ed
Oi'::fals;grlﬁst lg? tlreatment, whether institu-  groups. The juveniles and young offenders
pr1

i ly from the adult
: v -insti al; for example, ghould be kept separately irom

tiona titution lnitlt;l:ﬁlelnt’ like probation ffenders. It is of utmost importance tl?aé
e penision, of they should not come into contact wit

ist institutional treatment : h
nd supervision, Or 1n§ ent o contact i
21like pr?sons, bo’rstals, and boys' and gifls'  {he adult offender, even

i irst offender. 'Young gf-
o fo s tgis.C‘zﬁﬁ?;ﬁgﬁrsxizn?i;ﬁ: ffzxxllgeeis V;,ﬁcsmlad igls;c as far as posible }v,wth
B tuch it s des confine i n age groups, where they bave
and as such it is desirable t.hat we Fhelr own ag where they have
iscuss! institutional treatment ests in common and W]
on dlscgfs;o‘l’l’i f“r;;rils‘t;‘u{‘t;; our valuable 1X;lz:e;r)ermitted to take part in healthy rec-
?Irlllli S?Fheapurpose of classification in this  yeational activities.
clont.ext is to send the offender to the pict)lp-t (b) The Reci CﬁV.lS ¢ | .
er institution upon being convicted, so 1ai- All the participants agreed 1r}( Pft wfay
he is not exposed to any further cclmtanto it these offenders “hould %e bepke(t s
nation or victimisation, and to enab e us © brom the first S tondors, and be el:“ber
carry out a meaningful and_ i:ffe.ctlve. by "~y separate prison. .However, one mm or
habilitation program. .Class1‘f1catlon is ‘t comssed the opnion ot pu;tﬁlg ﬂamrd-
method by which dxag_n 0s1S, treattm e;- recidivists in one prison woul ere h; <
planning, and the execution of the Iie’n- s as 1t will only ke them Mo pard
ment program are coordinated in eac h'lch o eriminals instead of reformgaagt o‘the;‘
dividual case. It is also a method by W l'th o e frue in a sense, et g ot
the treatment program Is kept current Wi ! Jlternatives do we ha.ve pther than p
the inmate's changing _needs. The mfa]c; o all in one 1nst1tu}10n? .
objectives in classification are, thex;le OI"ll: One. participant pomted. c;fll tat no
the development of an m}_egrated an rgtat couatry can gn}bark on il mgl i‘;hp fson
istic program for the m.dmdual, arone tic, for the recidivists, with cells wh o
through the coordination f .dlagnczis r’l a built-in workshop and an exerc ? yard
planning and treatment actlvn:l‘es.,‘anf al (mini, of dourse) so that they llnﬂ')’f e s
informed continuity in these z}ctlv1t1es ron o modated separately. Thie he te car}y
the time of commitment until release. st ot oractical od we h‘:}’le ugh arry
The following sequence was adopted by 4 with the‘ p;egeat rszz_ IL:] Iz.l : ;ls i 8 i time
thepanel memte for tis " ztllsaizvzaizgofrl; of i)f?enders must be f;u.rtk}er
segregated between ‘th_e juvenile recidivists
and the adult recidivists. .
He also stressed that mixing one ca ee
gory of recidivists or housing themlm or:o
place would at least fcach them LOW

1. Classification and Its Implementation

{ Prisoners to
se 1: The Allocation of oner
Fhe the Various Penal Institutions

2) The First Offender
( Those offenders who do not ha've ac;-
yanced criminal tendency——or the first of-
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live with each other, We may isolate them
from each other for the period that they
are in the prison, but once they are re-
leased they have to live with each other
whether they like it or not. This is more
important in a setting like the multi-racial
society of Singapore. Here people of all
races and professions live with each other
and work with each other. If the inmates
are not going to learn how to live and
work in harmony in the various penal in-
stitutions, then where else are they going
to learn?

() The Mentally Defective

The discussion then went on to the

treatment of the mentally defective of-
fenders. It was agreed by all the par-
ticipants that this category of offenders
needed medical care and psychiatric treat-
ment more than correctional treatment;
and as such that they be sent to the prop-
er institution for treatment. It was also
agreed by most participants that this cate-
gory of offenders should be kept in the
particular institution until they are more
or less completely cured. The discretion
of releasing them should lie solely with
the medical authorities. If the need be,
the inmate may be kept longer than his
sentence, if he has not been completely
cured of the illness. On the other hand,
if the recovery has been made before his
date of release, and further stay in the
institution will not do him any more
good, this inmate should be released, per-
haps with some conditions, like out-patient
treatment and certain restrictions,

Phase 2: The Classification for Treat-
ment Will Be Divided Into the
Following Categories:

(a) Those who need vocational treatment.

(b) Those who need academic treatment.

(c) Those who need living guidance.

(d) Those who need professional thera-
peutic treatment. -

() Those who need special protective
treatment.

{f) Those to whom open treatment is re-
commended.

(& Those to whom some kind of prison
work, such as maintenance jobs, are
recommended.

Vocational Training and the Prison
Industries

Vacational training and the industries

within the prison should be geared, firstly,
to the needs of the nation (society), and
secondly, the employment prospects of the
inmate upon his release, It is no use teach-
ing a trade or giving any kind of education
to the offender, when he is not going to
secure a job upon his release. Vocational
training should be kept up-to-date with
the industries in the private sector, or else,
by the time he is released, the demand for
that kind of skilled labour may no longer
be there, as the trade may have become
obsolete. So it is necessary that the voca-
tional training within the prisons be kept
most up-to-date. In this way the inmates
would have spent their time in the most
useful manner, i.e., in learning a trade,
and working and earning some money at
the same time. This will also bring some
income for the prison industries, and thus
the prisons may not become such a burden
on the nation,

The prisons can contribute a great deal
towards nation building, by way of giving
vocational training to the offenders for
which there is a great demand. And the
eventual outcome of this will be a con-
tinuous supply of skilled labour for the
industries of the private sector.

~ Every opportunity should be given to
the inmates to pursue their studies to ad-
vance themselves in the various academic
fields. However, only carefully selected
inmates should be allowed to pursue their
studies, as it is of no use embarking on
something which the inmates will not be
able to complete and for which there are
no adequate facilities. It was also stressed
by some of the participants that care
should be taken that the academic cer-
tificate that the inmates get upon passing
any of the examinations should not carry
the badge of the penal institution. If this
happened, then the inmate will find it
difficult to secure a job upon his release.

Phase 3: Reclassification of the Offender

We must emphasize that classification
does not solve the problems totally. Qur
initial diagrniosis may produce some side
effects, as human personality and behav-
iour are constantly changing. In correc-
tional work it is essential that the treat-
ment program be kept current with the
individual's changing needs, As the pro-
cess of treatment gains momentum, the
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diagnosis may become out of date due to by thc inmates themselves. Flexibility in

our fast changing and advancing world. the referral of cases is essential if changes
In order to keep up with the times we are to be made in the institutional pro-
must keep the process of treatment and gram when they are most needed. If re-
the offender up-to-date, so that when the classification is done only at regular in-
inmate is released, he is not living in the tervals, then there is bound to be a delay
past, which has become history to the out- in attending to the problems, resulting in
side world. If we do not make any pro- the dislocation of the programme.
visions to safeguard these interests, all our The final reclassification is necessary
efforts would have been wasted. Other 5 prepare the inmate for his parole, home
likely problems to be created in the course ..ve and for his eventual release to the
of the treatment are:‘ ) community where he came from. A per-
(1) The changes in the family and the 5, o has kept away from the outside
community situation. world needs to be trained and reorientated
(2) The removal of inmates from maxi- before his release, otherwise it will be
mum to minimum security prisons or vice- just like releasing a blind man, in a world
versa, changes the status of the inmate. of darkness. Institutional life makes a
(3) Innumerable other problems created person too dependent on the prison au-
by various factors, which may require re- thorities. So much so that he has no wor-
view of the classification from time to ries about food, a place to sleep in or
time. how to organise his spending. When this
If any form of reclassification is to be man is released from the prison he is
done, it would be desirable if it is done £0ing to be completely on his own. There
by the whole committee or the full classi- Will be no one to guide him or to show
fication board. This will not only help him around other than his immediate
the jnmate but also keep the members of family, if he has one in the first place.
the comniittee up to date as to his pro- Since he is going to live within the same
gress. If for any reason the full committee ~community where he came from, there
is unable to meet, then the only solution —may be some members of the community

lies with a sub-committee being formed,
and all decisions and changes made by the
sub-committee should be referred back to
the full board, so that they may also be
kept up to date.

Of course it would be desirable to ex-
amine all cases at regular intervals, but this
may not be practicable for a number of
reasons. There will always be some cases
in which the committee is not certain that
the information it has is sufficiently com-
plete, or where it is confident that the pro-
gram it has established is realistic, In such
cases it is necessary to review and recon-
sider them after a period of observation,

The Role of the Staff in Implementing the
Classification and Final Preparation for the
Release of the Offender

The staff members should be encouraged
to bring the fact to the attention of the
committee, if they feel that an inmate
needed any change, according to the ob-

servations that they have made over a - .
period of tin.y. They should also bring to felt that the following steps should be

the attention of the committee the prob- taken to maintain law and order in the
lems brought to their attention directly penal institutions.

must be given the necessary training on
how to overcome these problems. This
form of training and orientation is just
as necessary as the classification and the
treatment of the offender.

II. Correctional Methods (Disciplinary
Measures) Within the Penal Institution

In order o carry out the rehabilitation
without any hitch, it is necessary to create
the right kind of climate; the right kind
of climate can only be created if there
is a high degree of discipline, and law and
order must prevail at all times. Once the
right kind of climate is created, then we
can proceed to carry out the rehabilita-
tion programmes planned by the classifi-
cation board without having any fear of
having our efforts frustrated by the small
percentage of the prison population who
are of deviant behaviour, The participants
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(i} Privileges and Incent;
en
Befieges tives for Good

.Privﬂeges and  incentiveg
given to the inmates go that thesfgk?a:gilitz?
(tggo I;})r%g()ralzw;rgme plﬁnned by the classifi-
can be com i
any undue interference, Thgrllettel:'lc:} ivrﬁ:l}::m
will be more cager to learn a trade se )
tha_t they may start earning some m(;n v
while they are learning at the same timi:y

cigarettes, toffees, tobacco, biscuits d
g;:f;blyr htheir favourite brang of h?l?r

. e other form ivi in.-
clude visits, letters to ajldoﬁ‘frgf';wffrise 1?0-
feep a .contmuo‘us contact with the family
0 receive reading material such ag book’
agd magazines from home or fro )
fr}ends, recreation and free associati o
w1iih other inmates. The better behavfa)ill
Ie;na bthosc showing {eadership qualities
theyin; gtre(;mx?:idotol higher grades, where

nly get an inc i

Fﬁy, bu.t may also get some extra plr:ia‘j'iisl:gclalsl
like be_mg allowed to go about the pe |
Institution unescorted, allowed to bg;m:x

(—llp O.‘ COffee or even duowed tO |0 na
¢l 1

(i) The Scientific Methods

Various  scientific methods
ta};ieopted to. promote healthy activities i
penal institutions, One of the most
g}o.dern and pogular methods is the ip-
1v1.dual counselling and the group cou
seiling, ' In Tecent years, it hag come :lo-
e rec'ognized that we can harness  the

fgﬁluep transcend the dynamics of a two.-
i such ag 2 parent-child, physician.
I t, ]eader-dlsciple, psychologist-sub-

L

fée in sinﬁlar circumstances, it makes
shgsid that correctional administratorg
ud try to harness the dynamics of

peer groups j i i
ment.g PS In the interest of social treat-

In a smay i
' H Peer group situation, the
: T
i]s" cgportumt‘y for self-expression, ”l"he in‘-3
: ;;/Iln u?llispartlmpant gets a sense of support
peers. This is pot i i
om : possible in
i\rdg}, 8roup dynamics such as crowds
udiences, spectators, Social conscious:

If a resourcef: ¢
can properly channei themd;tr?gniz::adg;
sq]all. beer groups in the correctional i
stitution, DParticipants can pe profoundlll-
affected in thejr thinking, feelin 4
tudes, and values, ’ & Al
N ’i‘:‘ferilroup. approach has applicability
utinyora Points m.the correctional ipsti-

n. It 1S peculiarly adapted to ori.
entation sessjons and ‘to soci :
classes, wﬁere sharing of experiences, agk-
g}g nillllltelf;iopsé and discussion of prol’nle;ns

. iterest can be activated, It §
realised that Alcoholics s
capitalized on the dynamﬁ:;mzn;ggs plégxs:
E;ogp_. The group approach can also be
‘ €d In mnmate committees, It can be used
as a means for preparing inmates for re-

lease—to meet the
: T
side. onoe ot problems of the out.

Under the guidance of g fraj
member, the group dynamijcs rzlfnidsitl:flf
i)feer group.c.an merge into group therapy
- tl_mpartxcxpants can be led into a vey.
tilation qf their hostilities and feelings a?;s
nsight and s i
the feelings and experiegggsesg?nsotimm
then we have group therapy, o

There is one type of group session that

falclis Somewhere betweeq group discussion
'e:md group therapy,_between the superficial
an ‘the deep. This may be called role
playing or sociodrama. The leader call
for volunteers from his group and ive:
them Separate instructions before the g%oup
:11? to the kind of generalized social roles
Ey are to play. Suppose he instructs ong
voluntee§' that he is a parolee whose ¢
ploycr did not know that he was on arcl;l1 .
and is about to fire him from the jobp Th'e
volunteer is instructed to try to wiil thls
employer over, The other volunteer, sepat3
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4
role of the employer who does not like remind them of the i{rxpgrtance of freedom
parolees, and especially parolees who do  within the penal institution. But of course

not disclose that they are on parole when this form of punishment must be awarded

taking the job. Then both separately in- with the usual daily meals which they

structed volunteers are brought in before would have normally got. A.ny form of
the group and simple staging is arranged. reduction of meals was cpnsxdered to be
The paroled employee comes to the boss’s  the deprivation of 2 basic human right.
office and the play is on. After a dis- The participants also felt the inmates

cernible time in which the little drama should be given reading material while

has run its course, the leader breaks it under solitary confinement.
off and turns to the audience and asks:
“Did the employee win the employer over?

7 How could he have . . .
ggz l(g)gtt::vr}?!y {’lgu corr?e u; and show us There was some divided opinion on this

) . 1t
1d have done it subject, as some of the participants fe
how the en.lployee c;)lu thav dvant of that this form of treatment was rather

The sociodrama has the & vantage brutal and outdated. But on the other

being an avenue t0 rehearse and duplicate 4" come felt that it should be very

1IL. Corporal Punishment

SR s 48
AT

most of the social roles that will confront sparingly use d, only in cases where all

the members of the group in situations in-
side and outside the institution. It is more

other efforts - of - correctional treatment
have failed to make them conform to the

concrete and YMd than visual aldsl’ be- institutional regulations. The participants
cause 'the m.ld.l ence Cat feel very closely also felt that it be retained to act as a
1dentli.?1ed with thf: action. Although the psychological doterrent. Corporal punish-
partic.:lp ant who 18 mstructe.d to Play 2 [hent should be used on inmates who have
certain rolt? feels secure be}nnd :chxs role, committed violent crimes, such as causing
actually his oW persf)nallty w11} break hurt while committing acts of robbery,
through very quxck}y in the sociodrama rape with violence, and any other crimes
and he soon plays himself. ‘The comments " yiglence against children, so that when
of the spectators are nct directed towards they are flogged they get @ ‘taste of their
him as a person but tovards the way he ow¥1 medicine.”
played the role.” The player is not threat- )
ened by comments from the audience; yet
he can sense that this part of what he did
was effective and that part ineffective and Any person Who commits a crime more
improve his approach to life accordingly:  than once is considered to be 2 recidivist.
But any person who has been sent to pri-
. . son three times or more is a habitual of-
In spite of all the incentives and privi-  fonder who has chosen crime as & way
jeges and vari?us ‘f.orms of motivations of life, For such people, Who have been
tl.mrough the scientific met.hods as_meh- given the opportunity to reform in their
tioned above, there will still be some in- - ! A
mates of deviant behaviour. The majority previous prison sentences, and have. sti
of the inmates conform to the living con- 1ot changed, the only course lf:fft is to
ditions in the penal institutions as they are be sent to penal institutions which have
most interested to serve the sentence and  harsher treatments, so that prisot: will act
secure their release as early as possible. as a psychological deterrent and not as
It is more so With the first Offender, be- a place for them to cor & and rest and
cause he is one person who is most inter- recuperate, and start 2 life of crime the
ested in going out at the earliest possible  moment they are released from the prison.
date, as his first experience in being sepa- Recidivists of this type are: the most
rated from his family is unbearable.
And for the inmates who continually away from home. They are generally the
flout the institutional rules and regulations  well behaved, although they are involved
it was agreed by most of the participants in all the rackets of the institution. They
that solitary confinement be awarded both are even liked by the staff, as in most
to act as a shock treatment as well as to  cases they are Jacks of all trades.

IV. The Recidivist

(iii) The Punitive Methods
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happy lot, because they are in a home
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3rd Session: Probation, Parole and After-Care

Chairman:
Advisers:

Mr. L. H.R. Peiris

Mr. Kikutoshi Takayasu and
. Mr. Takuji Kawasaki
Co-Chairman: Mr. Arata Sawa (Japar)

Rapporteur:  Mr. Aloysius Wong (Hong Kong)

Th Session was Opened 1t th C 1 ]la] ]l ()Iy 10ns A‘ Ille same
e Sessio w. h [ hal - 1 i i i
- i . st and Inchnat
.B] ()ad ]0plcs 01 Our Conlpalatlve Study tfﬁat ent wa 0 be Ieha ili ’ -
; m t S b for blh‘at]‘o“ de
Gloup, Dalne]y. Iid Vantages of NOD-].I]- t‘-lrence, or Ietributlon etc
£ 4

Another participant added that the cir-
cu_mstan'ces in which offences were com-
ml‘tted, i.e., whether by accident, sub-con-
smously. or intentionally, etc., should also
be cc?ns1dered in treatment decisions.

.Wlt.h the assumption that due consider-
ation is always given and discretion will be
e{(c?rcxsed, whenever necessary, prior to de-
cision on non-iustitutional treatment pro-
grammes, the house was requested to con-
sider the following two topics:

stitutional Treatment.”

The co-chairman was then called upon
to elaborate on this topic, which he did
followed by an invitation to the house tc;

put forwa‘rd arguments whether in favour
of or against the idea.

It was suggested that the type o
to be considered for non-inst?’tlzltioziz?letrrs::)antf
ment should first be categorised, for in the
case of., say, psychopaths or severely men-
tally imbalanced persons, institutional
treatment would probably be more desir-
able: .Thls was supported by some other @) DisP osal of cases at police stage
participants and it was concluded that in l
every case, the special characteristics of
the' case must always be first differentiated
whlls.t it was emphasised that the discussim;
was intended to be focussed on ‘cases in
general’. where the non-institutional ap-
pr(gxsh is a?parently a plausible alternative,
One participant said he was incli
tllunk that a ‘short sharp shock’ ;gcs:zilglftcilog?
2r treatn}ent programme, say of a month
o \:ﬁ, might prove effective in weakening
— Tﬁz“c’l cpm;r§ to the crime sub-cul-
e, e :j;;z; 11111131 qfisuclzh a ‘short sharp the amount of fine to be imposed
gisputed, o disagf;‘élmzits ;;):]gx ;:ets Slegg L Tllze Congi]iatio‘n Board systen-1 of Sri
e st ] X anka was brought up and it
aoaronch rinlzftfrt::gi?tlit who considered this agreed that voluntarypbodies ;YI?: tg};x;e}x;ﬂg
s inec,_toi‘x1 grounds of the .their merits in resolving certain minor
e i aupich v additizl ably be cast upon inter-personal or family disputes, thus ob-
Known disac;vantages ight:z)r :;?i;&cezle?]ly ylatlng the negq for a criminal c’ourt hear-
melrét v{g ar; institution. e ldnogr'sezivh z; ﬁgllfllac;g;y systom was fully en-
S 3 . L ‘
shoula £ tl;f:a}::g Ztsated.t}]lat the c¢riminal The suggestion was made that disposal
ot treated as arsw : énan" and that of cases at police stage could, perhaps, be
e ot should ! prescrit ed in accord- extended to cover other minor cha,r
gree of sickness,’ based like, say, ‘loitering, littering and jay~wa£131‘i§

.It was .pointed out that in some coun-
tries, fqr instance, Japan and Hong Kong
the police had a ‘ticket system’ which has’
been. extensively used to deal with minor
t1_'aff_1<‘: violations, and served to divert a
significant number of cases from the
courts, by the drivers’ simply paying off a
prescr{bed fine within a specified period
following which, the case is automaticall};
f:losed. It. was noted that this system was
in operation in Singapore, too, but that the
Singapore police had some discretion on

on factors such i
as nature of offence, crimi- ing,’ etc.
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it i out of the hands of the police and en-

o ll:ﬁ(t)si?l::tc;(r)lgide:::ison l())rfletftllz trusted to an independent bodly. Tksls 1;:
t'OUChed s lt was, at present, only conveniences suffered by police pn0
fact t'hat tbls ;ys . an‘d ’ not conceivably visees was not_challenged and theﬁe wz::so no
praf:tlsgd ncll acll) axrrll other countries repre- disagreement in general, al?qut t etrce’f -
eazlt?dmtttf(e) c?igiussion soon became focus- mendedftrﬁnsfeg-oef supervision ou
i , i \ the police.
el on the next fople below. ha;td fv;)s alsoppoirxted out that unless- there
is an alternative, police su'pf.:rvision is bet-
ter than having no supervision at all, and
the house agreed with this view.

Corporal Punishment '

Corporal punishment as an alternative
to institutionalization was raised ‘bgt as
reaction to the topic was not guffxcxently
enthusiastic, the co-chairman introduced
the following three items:

(2) Suspended Sentences

One participant expressed the opinion
that the police and the courts were con-
cerned mainly with securing a conviction
and punishment of the offender, and wekrle
generally indifferent to the future of the
offender. It was pointeq out by a Japanese
participant that the police in Japan alw}a;lys
make, in principle, dpe allow?g:ti eiv eexn
justifiable, and the view was - ]
i)li'ztsfcl:d th,at some judges were k.no:vn to be Paxliaarﬁ] ;S&;t?ai?sfpant octod the dis
oot c?mlderate‘as'wels) et cussion Il);y pointing out how Parole insteﬁﬁ
Probation and Binding : ve}' ¢ of continued ?r‘npr'xsonmqnt, was us;ei’h !

Probation and the Binding Ov.el1;lo tig from the rehabxhtatlop point of vilev‘s;;i an
offender were agreed to be “g'tffmence role of Parole‘/ Probation officers, in deI;ing’
seape of suspended Sentgézi tg; gro%ration which was said to be centred on ren
being that a person p |

. . : of
. ervisees assistance in the form
is subject to supervision by probation offi- the Sup

j iling strained family
: ; ; job placex}lent, reconciling ¢ :
oo duringhthe;pexgod olfoz?; 232:.1 izvl;:(l)stt relationships and providing case-work
a person who has been - .

: counselling, etc., was further emphasised.
In spite of the difference in terminology-—

i at i Kong, the
; s d 1t was pointed ouf that in Hong .
suspended sentence, probah?:egntdob‘;[;diﬁi Prisons Department After-care officers and
over—ithe objective was ag

i i i el-
ful devices the Probation officers pf the Soct:;;l S\;Vme
Whioh ot the§ wgre deienrgedc:::su a good fare Department, functioned on
which offere eserv

i tem exists
i ; tngti lines. Undoubtedly, tpe same sys
chance of rehabilitation without an institu- in many other conntries. It was agreed that
tional experience.

the functions of the above-mentioned offi-
Police Supervision

cers should, at no time, be restricted to
The next topic raised was police super- supervision and control alone.
vision. It was pointed out that pohc_:e SUPEr- 5. Rolease Centres |
o e o commonlﬁr usedl'm I:;:f One member of the panel cited the in-
in instances when police super- g
Kf{ﬂg, I?Otgrgérl:;t})y the court in lieu of stance of a Pre-release Ce'ntre ?e v;sf e
Z:,S;?ix:lelx;ent as well as in other cases, in  Australia, wlzlere att t'he d;sics:;it;;): el
ich it i i - tion Board, certain p
it is to follow discharge after serv- Jec . , ‘
mg‘zhperiod of incarceration. behaviour, welr)e fempzedbg:g} lgtrl: rlgggg
i i - institution to the ‘society -1
i ticipants concurred in the sug- ins . _ ; reToease
esTti\:;ﬁ 5::; pcﬁice supervision was not de- Cer}txe, during v?l?er:ntig;flrg?e glldwed o
firable as the supervisees were almost al-  their sentel?ce,t ey e jdb, ved 10
2 o ét st oot whene\ﬁr gg ;?am)vrau; z:m?l ?eturn to the Pre-release
i i i ally normal s r to tt
a crime was committed, the police usua . return 0 ¢
i rvision centre by an app .
rounded up all those on their supe ( e e required 1o
i ’ ts, for in- Inmates at the centre
list as the ‘number one’ suspec ) v ] Wers required 1o
i i i the rules and regula !
igation and interrogation, causing much - abide by e
‘Llslsrtllegce::tsfsary harassment aud,many difficul- Pre-relggse Centre and to pay, \c;::)tl ;ﬁoilz !
ties to the supervisees. It was then sug- §alary, for board and lodging.

iti in their being
gested that the task of supervision be taken P.R.C. conditions results in the 2
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sent back to their original place of con-
finement to finish the remaining part of
their sentence.

Half-Way Houses

It was also stressed that the function of
the New Life House of the Prisons Depart-
ment of Hong Kong was mainly to provide
facilities for dischargees deemed in need
of temporary accommodation; border-line
cases, considered in need of further obser-
vation and supervision, and those cases in
whom confidence by their families appears
lacking,

The periodic extension of the New Life
House facilities to prison inmates, especial-
ly long term inmates, on *home leave,” who
have no home or other convenient or suit-
able place to return to was also stressed,
This was followed by a brief reference to
the Hong Kong Prisons Department’s new
Pre-release Centre and Half-Way House
scheme, which has been approved by Goy-
ernment, and will have accommodation for
120 persons when completed.

The co-chairman then went on to intro-
duce the second “broad topic:” “How Best
to Involve the Community in Support of
Noua-Institutional Programnies.”

The session started with statement that
in general, neighbours, colleagues and so-
ciety not only perpetuate discrimination
against the ex-prisoner, but often also
against his close relations such as his wife,
parents and his children in school, In sup-
port of the above statement, it was pointed
out that this discrimination existed not only
in the community, but within the ranks of
many government bodies, in that €X-prison-
CIs are generally debarred from securing
goverament posts, and are normally dis-
missed, once a conviction is recorded. It

"Was suggested, and the general consensus
was, that Governments should take the in-
itiative and set an example for the com-
munity in abolishing existing discrimina-
tion.

A Japanese participant cited the tenden-
ey of the community in the vicinity of the
Kokuji Gakuen Training Home’ in which
he works, to pressurize the re-siting of his

oys’ Home from its present proximity to
the town, to g more remote spot, thus
Tlustrating the extent of community pre-
Judice,

Another participant suggested that while

Community prejudice was one aspect, ‘self-

reflection’ by the offender, on the other
hand, created a sort of inferiority complex,
which at times led to poor performance
and behaviour, and thys may also be a
causative factor of discrimination,

Ameliorative Measures

One member cited g small scale pro-
gramme, in Singapore, where boys from
Approved Schools were made to assist in
certain projects for community ‘centres in
the form of minor repairs, construction,
etc. This gives the boys an Opportunity to
serve the community, and at the same time
allowing the community a chance of under-
standing the boys better,

Reference was made to a similar pro-
gramme  with drug-dependent persons
under treatment in Hong Kong prison in-
stitutions, where working parties of in-
mates, at the request of villagers and Rural
committees, were engaged on building
roads, bridges, etc., with a similar objec-
tive. The usefulness of such programmes
was not disputed,

It was stressed by a member of the panel
that employers were more concerned with
the future behaviour of a prospective ex-
inmate employee than anything else, and
they generally needed reassurance that
there was a safeguard against prejudice to
their interests, if after employment, an ex-
inmate’s behaviour or work proves unsatis-
factory., The control safeguard of the
After-care programme in the Addiction
Treatment Centre in Hong Kong was cited,
where the After-care officers act as the
remedial mediator.

It was mentioned that Singapore has a
church, the preacher of which is an ex-
inmate, who organizes periodic informal
‘get-together’ gatherings, on which occa-
sions certain prominent businessmen and
ex-inmates would be invited to attend, thus
creating an opportunity for prospective
employers and employees to get-together
in discussion, and to acquire a better
understanding of each others’ problems.

The existence of some 50,000 Voluntary
Probation Officers and the Big Brothers
and Sisters Association in Japan, was cited
as a partial break-through in commanding
public understanding of, and sympathy for,
persons of delinquent behaviour, Some so-
cial prestige was said to be attached to
appointments as V.P.O., with the possi-
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bility of the receipt f an in-signia. in the
future, which may be an incentive for
some to become V.P.OJs. e

A Juvenile Weifare Council was said to
be in existence in Malaysia, \fvhere com-
plaints and difficulties in fgumly relation-
ships, finding jobs, etc., which are experi-
enced by dischargees are dealt with by
voluntary social workers. _

The Chairman pointed out that in some
countries, where unemployment Wwas a
serious problem, convicts were ‘dxs:quahfxed
from securing or holding certain jobs. The
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simple fear of Josing one's job deters most
people from committing offences, and in
this context, to completely abolish dis-
crimination may very well cqnshtute an-
other contributing factor to crime. )
In addition to the above aspects dis-
cussed, it was unanimously z}greed that the
mass communication media shquld be
utilized to the fullest extent possible, for
educating the public, by means of propa-
ganda programmes gmd campaigns, and re(-1
shaping and improving public attitudes an
understanding towards ex-offenders.
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4th Session: Prevention and Treatment of Juvenile Delinquency
(including Child Welfare)

Chairman:
Advisers;

Mr. L.H. R. Peiris
Mrs. Kinko Sato and

Miss Masako Kono
Co-Chairman: Mr. Tatemi Kajiwara (lapan)

Rapporteur:-

Preliminary discussions were held and
the group unanimously agreed that the
title of study should be discussed under
two separate headings, namely: (1) Pre-
vention, and (2) Treatment. These two
headings were further discussed under the
following sub-headings,

1. Prevention

{a) Role of the Parents in Relation to
Prevention

“There is no basis for thinking that
delinquent behaviour patterns are innate.”
This is the view generally held by the
class and it stressed that "a criminal is de-
veloped and not born,” It is doubtful that
parents who are sometimes victims of un-
wholesome socjal and socio-economic cir-
cumstances should ever carry the whole
responsibility for their child’s anti-social
behaviour, However, the class feels that
despite the limits, they should recognise
and accept their full and vitally important
measure of responsibility towards educat-
ing the child to guard against delinquency.

* In the discussion, it was pointed out that
one of the main causes of delinquency had
been largely due to broken homes, by
death of one or both parents or by
parental ‘divorce, separation or desertion.
The other causative factor seemed to have
derived from parents, whose over-anxiety
to guard their children against develop-
ment of deviant behaviour became a seri-
ous handicap to the parent-child relation-
ship, It was suggested that parents should
adopt an indirect approach aimed at help-
ing the child to build his inner behavioural
controls instead of taking to the extreme
of ‘over-dominance. It certainly would not

Mr. Lim Thiam Meng (Singapore)

be understood by the child when told not
to do this and not to do that instead of
providing the reason why it should not be
done. The third factor, which was heated-
ly discussed, was economic and environ-
mental causes, the most important of
which had been ‘poverty.” The lack of
material goods and space, particularly in
Hong Kong, had been thought to be con-
tributive to its delinquency problem.

(b) Parental Co-operation with Authority

The class agreed that in their dealings
with juvenile problems, they had experi-
enced non-cooperation of certain parents.

~Such parents continually created frustrat-

ing situations by their refusal to cooperate
with the authority simply because of their
own interest to protect their social status,
or to conceal their feeling of inadequacy
or inferiority. One paiticipant stated that
as a Family Court Probation Officer, he
had come across some parents whom he
classified as follows: The first type. are
parenis who are ignorant, unable to meet
the required skill of resolving initial be-
havioural problems, or detecting the first
sign of deviant behaviour. The second type
belonged to those parents who could only
pay lip service. Third, parents who were
themselves ex-convicts. The fourth type
were parents who had no interest in their
child.

Another participant supported this view
but added that there were parents who
had associated themselves with well known
community welfare services seeking re-
cognition and prestige for their own selfish
ends, From his experience, a number of
such parents have been known to have
delinquent children. He added that it
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would be easier to tram-and rehabilitate a
delinquent but felt it impossible to re-
habilitate the parents.

Fo'lowing further discussion on the sub-
ject, the class felt that cooperation of
parents would be of utmost importance
in helping to prevent their child from get-
ting into deeper behavioural problems.

(c) Role of the School and Teacher

1t was generally agreed that truancy is
one of the most common forms of de-
linquency and wayward conduct. Over-
crowding, regimentation, excessive com-
petition, inability of the teacher to give
attention to individual problems had in
one way or another, aggravated any bad
tendencies which the child might bring
with him to school, thus providing fuel
for such tendencies. HFlowever, with the
teachers’ cooperation and intelligent handl-
ing, the school could, in addition to its
primary functional role, play an important
part in the detection and treatment of the
child’s maladjusted tendencies,

Such conditions were said to be prevail-
ing in Hong Kong's privately run schools
where the number of pupils in a classroom
exceeded by far the maximum of 40. The
teachers in such schools are not able to
exercise proper control of the children.

In Sri Lanka, in one of the {eading State
schools, a so-called Room Mothers’ As-
sociation formed within the school had
been found to have successfully contri-
buted towards the prevention of undesira-
ble behavioural tendencies amongst the
children. Members of the Association took
turns to volunteer their services to assist
the teachers in maintaining discipline in
the school during recreational periods.

In Singapore, there are parent-Teachers’
Associations in almost every school. The
role played by the Association is the fost-
ering and promotion of understanding of
the parent-teacher and pupil relationship,
and recreational activities. At most of their
meetings, behavioural problems as ob-
served by teachers would be discussed and
the child’s parents duly informed. In the
case of minor problems, the principals
would usually inform the parenfs con-

cerned directly.

(d) Role of the Police in Prevention
1t is generally recognised that the re-
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sponsibility of the police is the maintain-
ing of law and order, to maintain the
peace and to apprehend those who have
broken the law. However, within recent
years, the police have not had a good
press, and in general, police departments !
have been waging an uphill fight te gain
public confidence.

Mr. Alper, Visiting Expert from Ameri-
ca, rteported that generally, people in
his country are antagonistic towards the
police. However, he stated that measures
have been taken to improve the image of
the police and police-public relations in
order to gain public confidence in their
attempts to prevent and control crime.
Measures taken by the police have been
to visit schools and lecture to the children
on a wide range of subjects pertaining t0
the work of policemen, On the other hand,
arrangements were made for children to
visit the police station to give them a
notion of what police work is. In some
cases, High School students have been
employed to do work in police stations
during their vacation. Police Cadet Corps
have also been formed and organised for
young people in the schools.

1t was stated that in Singapore, almost
all the Secondary Schools have National
Police Cadet Corps. They are run and
supervised by officers from the Singapore
Police Academy. In addition to this serv-
ice, Police Week, Police Road Show and
Exhibitions have been held regularly. Dur-
ing such occasions, all the Police Stations
in Singapore would be opened to the
public.

It was pointed out that Police Posts
have been established in the midst of the
community throughout Japan. Officers as-
signed to such posts are playing the role
of guidance centres, providing guidance to
the people in that particular community.

(e) Child Welfare Centres

Delinquency reflects a character defect
in the child which stems from neglect on
the part of the adult community. As stated
earlier, due to unfavourable socio-eco-
nomic reasons, some parents have no al-
ternative but to concentrate on survival
rather more than on anything else. In
the case of Singapore, where parents have
to work and leave their young children
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unattended, the Social Welfare D -
ment has provided a unique servizgaito
such parents. The Department has 8 Chil-
dreg’s Centres and 11 Créches with ca-
Qamty for 920 and 1,140 children respec-
tively. The Children’s Centres provide
falementary education and vocational train-
ing for children between the ages of § to
15 whose parents’ monthly income does
not exceed $500/~. These Centres func-
tion from 8:00 a.m. to 1:00 p.m. six dkays
a week, While in attendance, the children
are Faught hygiene, Malay, Chinese and
Bt}ghsh languages. They are also provided (b) Fine as a Form of Treatment
with food and medical attention. Parents
pay only a nominal charge of 10 cents
per dpy, equivalent to *¥10. The Créches
fuqctnon from 8:00 a.m. to 5:00 p.m., of-
fering a day-care service for children
under 6 years of age.

§tateq that on a recent survey on the sub-
ject, it was found that a Probation Off:icler
could have no more than 15 hours a
month to keep in touch with his clients
Under such circumstances, the officer‘
would not be able to provide adequate
agxd close attention to individuals under
him. It was generally agreed that unless
the case-load of each probation officer
could be maintained at the 60 mark or
less, such an officer would be nothing
more than a frustrated clerical supervisor.

Detention is often the juvenil -
der’s.first I:}rush with auth(irity. Ifs ngzgt
on him varies with the individual and the
manner in which he is detained. But, in
most instances, he is under an emotic;nal
strain, find the emotions of fear, hate and
insecurity are exaggerated, Any kind of
question posed for the class was whether
gf;v#ie a nactlu;al setting. As such, the
e stion posed for the class was whether
(Db (; a;ioizlsl:rzlflytrag:eEd that pr9ba— ﬂ;e imposing of a fine on a juvenile in
fon Is s process catment pr.escrlbed place of other forms of correctional meas-
by r r persons convicted of UTeS would be adequate. Conflicting views
offences against the law, during which the were expressed by members from the floor.
mdmduz}l on probation could live in his Some too.k the view that parents, who
comn:mmty and regulate his life under ‘?V()llld u}txmately be involved in the pay-
'con.dxtions imposed by the court. Such an iog of fines, wauld wake up and exeroiss
quyidual would be. subjested to siper. more care and gqidance to their child.
vision by a Probation Officer. The class O e e arioay
further agreed that probation treatment D b ol s o
\'vould' besa most promising Shass. of any those who had been under economic strain.
{;yemle court programme because it could g Mr. Alper suggested that instead of a

ing abouif adjustment in a child in his e WI}mh might or might mot affect the
normal social setting and environment. ecorllgmxck situation. of parents, the fine

Much diseussion was oo could take ‘the ﬁorm of payment with
fectiveness of treatment b;tiii %Ii‘otl};:tizfxz :ﬁrwces, st that s Eotand
vl A P A A ca“ ¢ offender. He stated that in England

o ) ) 1 this method had been in i v
;{aionxhttgr aofhélgs Probation Officer in rela- the court sentenced the gfrfaeﬁ:ii? xhege
y case-load. The Chairman some work for an institution, °

2. Treatment

(a) Probation Treatment
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Chairmen: Mr. Minoru Shikita and

Mr. Kivoshi Hara .
Rapportetir: My. Habib-Ur-Rahman Khan (Pakistan)
Co-Rapporteur: Mr. Akio Kasai (Japan)

Tifles of the Papers Presented

1. The ‘Bintibmas’ System as a means for
Public Co-operation in Crime Preven-
ion
tb; Mr. 1, Gde Made Wismaya
{Indonesia) '
9. Prevention of Crime by Patrolh_ng
by Mr. Abdul Hakim (Afghamstan)'
3. Role of the Police and the Community
in the Field of Crime Prevention in
Laos
by Mr. Souvannasoth Niyom (Laos:)
4. Prevention of Crime: It is Society
which needs ‘the Treatment’ and not
the Criminal
by Mr. Habib-Ur-Rahman Khan
(Pakistan) .
5. Some Causes of the Decrease of Crime
in Japan
by Mr. Akio Kasal (Japan)

Introduction

The subject selected for Group.Work-
shop No. 1 was ‘Prevention of Cnme.’. I.t
may be mentioned that all the five partici-
pants in the Group happened to be pol.ice_
officers - from five different coqntnes,
working in various branches of pohce; ad-
ministration. They shared an experience
of about 70 years among themselyes, w{hxch
was quite apparent during the discussion.

After a participant had presented his
paper, the topic was thrown open for ques-
tion-answer and general discussion for the
remaining two periods. Since the subject of
Crime Prevention pertained to the profes-
sional field of all the participants, each
and every member of the Group took an
active part in the discussion _and made
very valuable contributions. At times, there
was a heated debate, points and cqunter—
points for or against an idea, but in the
end, a consensus of opinion was arrived
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at; sometimes with the help of the Chair-
men.
1t is obvious that all the points cannot
be mentioned in a summary report, but one
idea runs common in almost all the papers:
that is the need for better equipment for
the police and active public participation
in the field of crime prevention. All t‘he
participants strongly felt that t}le police
alone cannot cope with this chffncx.llt task,
without the active and positive involve-
ment of the community. .
After the session, the participants rev1§ed
their papers in the light of the discussion
and the suggestions made. Summaries of
all the five papers as given below, are
based on the final papers. o
Mr. Wismaya dealt with the ‘Bintib-
mas’ System as a means for public co-
operation in crime prevention. The police
in Indonesia has a dual role to play. Be-
sides maintaining law and order and pre-
vention of crime, it is their duty to take
part in the socio-political sphere as well.
The National Police is therefore given the
‘motto’ of ‘Tribrata,” which means “Three
Vows.! These are—(a) the police should
be exemplary servants of the gqmmumty,
(b) they should be exemplagy citizens, an‘d
(c) they should be guardians of public
discipline. »

These duties are, obviously, very diffi-
cult to perform, particularly in view pf the
fact that the image of the police is not
very good in the country for the following
reasons: .

(a) as a result of heritage from the
colonial regime, when the police was a tool
of a foreign power; )

(b) lack of equipment and {n:adequate
budget, which hampers the efficient per-
formance of their duties by the police.

Under the circumstances the Govern-
ment introduced the ‘Bintibmas’ system in

e e o i 7 i e e e e

SUMMARY REPORT OF RAPPORTEUR

1963. Its aim was two-fold:

(a) to bring the police and the public
together, so that they understand each
other and gain mutual confidence;

(b) to enable the police to discharge
their socio-political role efficiently.

The basic function of ‘Bintibmas’ sys-
ten is ‘Dharma Bhakti’ which means
voluntary service, There are three ways
in which such voluntary service may be
performed:

(a) ‘Widya Bhakti’~—Giving correct and
up-to-date information to the public. This
is done by personal contact and also dis-
semination of information to the public
through the press, radio, film shows,
drama and traditional shows—all free of
charge.

(b) ‘Dana Bhakti'—Collection of funds
by various legitimate means, in collabora-~
tion with Red Cross, sports festivals, scout
Jumborees, etc.

(© ‘Karya Bhakti'—which means phy-
sical participation. This is achieved by
physically taking part in the repair or
construction of roads, bridges and various
other community projects. This last is
the most popular method among the peo-
ple and the Government as it benefits
them most.

As a result of this ‘Bintibmas’ system,
the police has come closer to the com-
munity and that age-old gap and hatred
left behind by the colonizl regime are
fast disappearing. People have more con-
fidence in the police and regard them as
their friends. However, better results can
be achieved if the police is given adequate
pay to enable them to live a reasonably
comfortable life without looking towards
other sources, Besides, the police should
also be provided with modern equipment
and transport to enable them to discharge
their duties more efficiently.

Mr, Hakim’s subject was the Prevention
of Crime by Patrolling. The charter of
police in every country all over the world
is the prevention and detection of crime
and maintenance of law and order. Of
the two, prevention of crime is the more
important one. If we are able to prevent
crime, society is saved a ot of trouble.
Failure of the police at this stage brings
into operation the remaining agencies of
the Government concerned with the ad-
ministration of criminal justice.

Crime can be prevented in many ways,
but in this paper only one aspect was
being discussed, that is, patrolling by the
police. The objects of patrolling are many;
e.8., ) Prevention of Crime; (b) Collec~
tion of information; (¢) Service of court
process; (d) Personal contact to build
mutual confidence; (e) Surveillance of bad
characters; (f) Public service. Again, pa-
trolling is mainly of two kinds: (a) Foot
patrol; and (b) Mobile patrol.

Foot patrol has been done for cen-
turies and continues till today in all coun-
tries even where the Government can
easily afford cars and helicopters. It has
many advantages, such as collection of
information, personal contact, surveillance
of bad characters and public service, The
disadvantages are waste of manpower and
the strenuous type of duty involving risk
to life, At times the offender takes advan-
tage and commits crime when the beat
constable goes away,-as he is known to
return only after a fixed interval.

Mobile patrol is effective in countries
where manpower is costly and the cri-
minals are also mobile, It is efficient,
quick and has an element of surprise in
it. In case of violence or accident, it can

- take the victims quickly to hospital and
- perhaps arrest the offender red-handed.

‘In addition to this, patrol is also done
on horse-back and with the help of dogs.
Dopgs are very faithful and alert with a
high sense of smell. A dog never goes to
sleep, has no friends except the master
and cannot be bribed, His visibility at
night time is very sharp.

However, in order to achieve the best
results, foot patrol should be supplemented
by mobile patrol. In countries like Afgha-
pistan, foot patrol is the only alternative,
because of mountainous regions, the popu-
lation being spread over a large area and
inadequate budget for the police.

The Role of the Police and the Com-
munity in the Field of Crime Prevention
in Laos was the subject of the paper pre-
sented by Mr. Niyom, Prevention of crime
is the direct responsibility of any police
force in the world. Experience, however,
shows that such a heavy task cannot be
performed by the police alone, without
the active help, involvement and coopera-
tion of the community. There are certain
fields in which the police and the public
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can work together, whereas in others they
can work separately” as discussed below.

1. Role of the Police

The direct method of crime control is
by patrolling. Before a policeman is sent
on patrol, he should be properly briefed
about his area, He should know the bad
characters and their resorts and rendez-
vous, the night clubs, bars and the general
topography of the area. He should also
have knowledge about the key points,
Government offices and residential areas.
He should also know as to what type of
offences are committed at what particular
time of the day and night. It is recom-
mended that a police officer should also
carry weapons as the situation demands
as weapons do have a deterrent effect.
How many men should go out on patro},
at what time and in what manner and
how much area they should cover depend
upon the local situation.

The object of patrol, besides ¢rime pre-
vention, is to have direct contact with the
public, win their confidence and also ren-
der them service. During patrol, police
can also educate the public about their
own responsibilities in this behalf,

2. Role of the Conununity

As mentioned above, the police cannot
prevent crime single handed, unless society
shares the load. In Laos, the community
does take patt in this behalf. For instance,
(a) the Home Guards, the Security Guard,
and Voluntary Police help the police in
protecting key points like banks, gold
shops, etc. (b) The scouts help the police
in traffic contro}, particularly on festival
days. (c) The effect of the Buddhist reli-
gion is another factor in keeping down
the crime rate, On Buddhist Sabbath days
(four times a month) people are busy in
worship and therefore there is a very low
crime rate on these days. Priests also
teach them to be of good behaviour. (d)
The parents, teachers and other social wel-
fare agencies give lectures on good morals
to the juveniles. (¢) There is a Gov-
ernment ban on obscene literatare, films
and T.V.

3. Problems

In spite of the best efforts of the police
and the community certain problems still
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remain whicli need early attention, They
are: (a) Inadequate police foree; the fact
that the country is in a state of emergency,
has added further burdens on the police;
(b) Shortage of trained officers; (c) Lack
of equipment; (d) Country being moun-
tainots and with thick forests, there is
difficulty in communication; {e) Inade-
quate budget for the police; (} Laos is
surrounded by many countries and hence
criminals infiltrate from all sides; (g)
Adult and juvenile prisoners are kept
together in the same prison; (h) Narcotic
control is not effective; about 90% of the
addicts are poor and usually commit thefts
in order to buy the narcotics; () The in-
different attitude of Chinese and Viet-
Namese witnesses, who do not cooperaie
with the police for fear that cririnals
would take revenge from them; () There
is, sometimes, inordinate delay in the in-
vestigation of offences and trial of cases;
(k) Traffic offences are caused due to
narrow, winding and rough roads; there
are not enough traffic sigi-posts, the lights
are poor and the drivers and pedestrians
have no traffic sense.

Mr. Khan, in his paper, discussed pre-
vention of crime at ‘Society Level and
argued that it is society which needs. the
streatment’ and not the offender.

Slavery, poverty, disease and ¢rime have
long scourged humanity. Whereas we
have overcome, to a great extent, the first
three, a satisfactory solution to crime re-
maing a riddle. Crime in most of the
developing countries is on the increase,
whereas in the West it has touched alarm-
ing peaks, Hardly a day passes when we
do not see screaming headlines of a grue-
some, outrageous violation of law. Na-
tions which are rich, affluent, modern,
educated and civilized and have set up
welfare states and claim to give a lead
to the world have utterly failed in this
field, In fact they are directly and indirect-
1y responsible for exporting crime to ather
countries, As the international boundaries
shrink, crime flows from one country to
another, making inroads into and break-
ing through even the age-old traditions
of other countries. Daes it mean that the
more rich, educated and ‘eivilized we
becomte, crime and the tolerance of it also
keep pace?

What is a crime and who is a criminal?

o
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If the definition is left to the common
man, the present day definition wouid
be 'SCI.'apped outright, The verdict of the
majority of people in many countries
would perhaps declare that possession of
big bank balances, luxurious villas, big
cars, etc,, was a capital offence and that
theft of basic necessities of life was quite
legitimate. Thus all statistics would be-
come topsy turvy.

‘(.)ur ancestors solved this problem by
giving, sometimes, merciless, inhuman,
cruel and barbarous punishments. An
individual was looked upon as someone
cgpable of free choice in every sphere of
his conduct, irrespective of biological,
social, economic or hereditary handicaps.
Ppnishment was a counter-attack of so-
ciety, as the offender had ‘asked for it.
In fact it was his own foul act returning
on to himself. Flogging, whipping, stocks
and _pillory, mutilation, and *death by
burmrgg, skinning alive, hanging and by
throwing before hungry wolves were
most common. Banishment and transpor-
tation were done in a most brutal and
degtading manner. Millions of human
beings suffered, and suffered perhaps in-
nocently, and no one heard their cries of
distress.

It was in the 19th century, that certain
pioneers in criminology raised their pro-
test loudly, Among them the name ocf
;.ombroso deserves special mention, He,
in his book “The Criminal” published in
}876, shifted the focus from the crinte, to
Lts au.thor——the criminal, His theory that
a ‘cnminal was a sub-human anthropo-
logxcal freak marked by an anatomical
stigma and doomed by his nature to a
gnminal career” at once became the sub-
ject of study, Whatever the merits or
demerits of this theory, it opened the
gates; thereafter, the econommists, sociolo-
gists, criminologists and psychologists step-
ped in and advanced their own points of
view,

Since then the criminal has become a
special subject of study. Numerous clinics,
half-way houses, probation and parole
boards, have been set up for his treat-
ment, World famous criminologists, socio-
logists and psychologists are busy day
and. night doing research work, holding
seminars, discussions and international
conferences, but no one has been able to

stop the onward victorious march of
crime, Qur failure is much more pro-
nounced than that of our ancestors whom
we condemn at every step. London, with
a population of over 8 million reported
over 3 million offences. In the US.A.
there is one murder every hour, a forcible
rape every 21 minutes, a robbery every
4 minutes and a burglary every 4 seconds.
Agcording to the President’s Crime Com-
mission Report, “burglaries occur about
three times more than reported .... and
aggravated assault and larcenies twice as
often.” There are 25 robberies in Wash-
ington in 24 hours, Out of 1,173,201
burglaries only 2,590 cases were solved.
Can we, therefore, learn from the
U.S.A. or from any country in the West?
In order to find a solution we have to
quk inside and first find out the causes.
Crime causation is due to multiple reasons
or a combination of various factors and
forces. It is like the flow of a river, whose
main source may be a small lake, but as
it. flows many tributaries join and make it
l_ngger and wider till it joins the sea. Since
its causes are multifarious, its cures
have to be individual. Any generalization
would be faulty and unwise. In this behalf
the following recommendations are made;
() Reform, remove or eliminate all
the causal factors responsible for crime
and let positive forces like parents, teach-
ers and religion play an active role in
moulding the character of young ones.
by Treat the offender like a sick man,
Although, in the chemist’s shop, there are
hundreds of medicines for even one dis-
ease, the doctors would prescribe a diffe-
rent medicine in each case. A life-saving
drug for one man may be poison for
another. Present day justice of sending
the majority of criminals to jail should
3308
() Due attention is not given to the
victim. Al the c¢riminologists and even
state agencies are busy in looking after
the offender, whereas the poor victim is
forgotten. He mwust be compensated and
his equilibrium restored, Justice remains
half done—if there is no restitution.
(@) . The whole judicial process has io
be speeded up.
(&) As the pioneers in criminology
?ransferred the focus from the crime to
its author, the criminal~we should go a
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step further and shift.the focns from the
criminal to its aufhor, society. This is
because we all apree that crime is the
product of society and a criminal the
finished product of its environments and
culture. So treat society, reform society—
and you will live in peacel

Finally, the Group discussed Mr. Ka-
sai’s paper, which dealt with Some Causes
of the Decrease of Crime in Japan,

A steep rise in crime is noticed almost
all over the world in developing as well as
developed countries, This may be due to
multifarious factors such as poverty, un-
employment, rapid change in the social
structure of certain countries, etc. In Ja-
pan, however, crime js on the decrease.
All the police officers and many visitors
are keen to understand the reasons, It is
difficult to explain satisfactorily the whole
background jn a short paper. Effort is
however made ta get as close to the
answer as possible, In short, the following
factors or reasons can be listed in this
behalf.

(a) ‘The couniry has provided full em-
ployment to the pecple due to rapid
growth of industry. Perhaps there wonld
be hardly any persons who commit crime
due to unemployment,

() The Japanese people are compris-
ed of one race. They speak one language
and have centuries old common traditions
as their heritage.

{¢) Family ties are still strong. People
generally take pride in their family rather
than club associations.

(d) Stringent and severe control over
firearms and narcotics. 7

(e) Geographical isolation, which gives
no opportunities to the offenders to easily
cross the border and escape or infiitrale
into the counfry.

(f) Efficient performance of the police,
particularly in the field of accurate and
speedy investigation.

(8) Positive attiti:c of the courts, and
public prosecutors; quick trial and high
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percentage of conviction (99.7%).

(h) Reformative and constructive role
played by correction agencies,

i)y Active public cooperation with the
police.

Public cooperation

The item mentioned last needs some
detailed clarification. The public in Japan,
normally extends voluntary cooperation to
the Police in the following ways:

(a) They promptly inform the police
about various incidents. The police re-
ceived 2,077,979 informations through
telephone 110 last year.

(b) Crime Prevention Association,
which is purely manned by the public,
has 560,000 offices and branches. Their
main job is reporting the crimes to the
police besides cooperation and assistance
in other fields, Last year they made 162,-
430 reports to the police.

{¢) 1In view of increasing traific acci-
dents, Traffic Safety Association was
formed, They promote traffic sense among
the public and drivers,

{dy As many as 38,664 persons have
got themselves enrolled as volunteers for
juvenile guidance.

() Prominent persons, including artists
and film stars, have formed the ‘Police-
Public' Friendship Society’ (1960) to pro-
mote goodwill besides giving some bene-
fits to the police.

{f) Some newspapers encourage the
police, by holding anoual selections of the
best police officer.

Crime can be further decreased by en-
listing still better cooperation of the pub-
lic, in particular from those who till today
have maintained an indifferent attitude or
considered it a waste of time. A concen-
trated effort is required to launch a big
drive, not only to educate people but also
to bring them and the police close to each
other. Thus, both the police and the pub-
lic together could put a very effective
check on the incidence of crime.

i i b it Ao

Prevention of Crime—It Is Scciety Which Needs
“The Treaiment” and Not the Criminal

by Habib-Ur-Rahman Khan*

Prologue

Every citizen wants to live in peace,
with honour and dignity. Besides this basic
requirement of an individual no country
or state can progress unless there is peace
and order. The first and foremost demand
of the individual is therefore security, in
lien of the tax that he pays. But ¢xperience
shows that in this mutual contract the so-
ciety has miserably failed in the discharge
of its duties. Crime in most of the develop-
Ing countries is on the increase, while in
the West, it is touching alarming peaks.
Hardly a day passes when we do not hear
and see screaming headlines of a grue-
some, outrageous violation of law. Man
of twentieth century can rightly feel proud
of landing on the moon, but his helpless-
ness in keeping peace and order on this
planet is distressing. Does this mean that
more we advance in education, wealth and
technology, erime and its tolerance also
keeps pace? “The great and continuing
tse in crime since pre-war days in this
country {England) and in most others has
been the most unsatisfactory feature of our
social life.” Commenting on the rise of
crime, Karl Menninger in his book “The
Crime of Punishment” writes, “The spread
of violence has startled the nation. It flares
up ominously and everywhere in spite of
our laws and courts, Or could it be be-
cause of our laws and coorts—and our-
selves? Humanity at large is more ex-
posed to the criminal army in the West
than in the QOrient. Nations which are rich,
modern, educated, civilized and have set
up welfare states and claim to give a lead
to the world have utterly failed in this
field,

I do not mean to say that there was little
or no crime in earlier periods of our his-
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* Deputy Inspector-General of Police, Gov-
ernment of Punjab, Pakistan,

! Crime~~TInternational Agenda by Beuedict
8. Alper.

tory. In fact history of crime is as old as
man himself. The world has yet to see
even a otner on this globe which is free
from crime or where a particular class of
humanity does not commit crime, Pages
of history record crimes of alt categories,
committed in every country by every class
of people whether rich or peor. educated
or uneducated, politicians, businessmen,
clergymen, teachers, thinkers and philo-
sop}lers. However, at the same time, it re-
mains a fact based on published statistics
that crime had never touched so alarming
peaks as it has done today. We live in a
panic-stricken society. Effect of crime on
the victim needs no discussion, but after
hearing its news over the radio, T.V, and
press, ordinary people living miles away
feel highly insecure. It upsets their sense
of justice. Besides losing confidence in the
authority and ability of the State, he feels
that it could also happen to him.

. The modern world is fully aware of this
acute problem. People are busy day and
night doing research work, holding semii-
nars, international conferences and writing
books trying to understand crime and its
causes, in order to control it. But the net
result of all these efforts is to the con-
trary, Crime marches on! Ag international
boundaries shrink, crime flows and pene-
trates into other countries, even shattering
their age old traditions. “No other social
problem has a longer continiuous record of
world-wide copcern and action than the
phenomenon of crime in its manitold rami-
fications, During the past 150 years, crime,
corrections and the critninals have been
the subject of more than 80 major inter-
national conferences, spreading a contagi-
ous stimulation of new ideas...so much
has been done, so much more should be
done.””! And “Crime prevention like peace”
writes William Clifford of U.N., “s & long
familiar road, but man is always losing his
way.”

Slavery, poverty, disease and crime have
long scourged humanity, Whereas we have
overcome to a great extent the first three,
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solution to crime remains a riddle. Until
we find a satisfactory sotution, there is al-
ways room for research, for new ideas or
perhaps introduction of old ideas. My ob-
ject of writing this short paper is to discuss
briefly, some of the ideas that had been
coming to my mind, particularly the in-
volvement and treatment of society which
produces the criminal.

A Brief Comment on Definition
of Crime and the Criminal

Not only man has failed to find a solu-
tion to crime, he has been unable to agree
to a common definition of crime or the
criminal, ‘To one man it is crime to steal a
penny, but good business to steal a for-
tune by selling goods in the black markets,
by under- or over-invoicing his goods, To
another it is crime to gamble at cards, but
recreation to gamble at horse races or
Casino Royale. Yet to another, it is a
crime to beiray a friend, but idealism to
cross the flcor and betray a political party.

The ne<essity of entering into such a
discussion regarding definition of crime or
the criminal is not an exercise in pure
semantics. It is an objective issue, It can,
however, be argued that such a discussion
tends to confuse issues unnecessarily, This
may be so, but only to a point. At the
same time, over-simplification of such 2
basic issue, which is the pivot of our dis-
cussion, would also lead to confusion for

. reasods more than one. To start with one

has a right to question the authority who
says that a particular act is a crime. In

olden days such an auathority rested .with

Kings or despots, but today we are living
in an age of democracy, wherein the ma-
jority has the right to frame the law. Given
this right to majority of citizens living in
developing countries, such as Pakistan;
where 85 per cent people live in rural
areas, they would change the definition
overnight. Their first law would be to
close down all casinos, night clubs, gym-
khanas, horse races, etc. It would perhaps
be a capital offence to withhold surplus
food in stock, or possession of “villas” in
hill stations or more than one house.

2 Crime, Justice and Correction by Fappan

p.7N
8 New Horizons in Criminology by Barnes

& Teeters (p. 355) .
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And who is a criminal? Surely no one
behaves as a criminal all the twenty four
hours. To what extent we are justified in
labelling a person as criminal, who perhaps
lost his temper or control cver himself for
a few minutes and committed an offence?
He may be an excellent friend, a good hus-
band, father or citizen on the whole. And
what about “the important criminals who
do irreparable damage with impunity, deft-
ly evade the machipery of justice ... either
by remaining technically within the law or
by exercising their intelligence, financial
prowess or political connection.”™ The Rus-
sian Penal Code of 1926 lays down that an
act is a crime if it “threatens the founda-
tions of the Soviet political structure.”

I leave the question here after raising
the above basic issue. However for the pur-
pose of this paper, I agree with the legal
definition that crime is an act which is in
violation of the law of that State and a
criminal is the one who is proved as such
in a court of law,

Prevention and Treatment in the Past

Tt would not be out of place to mention
how this problem was dealt with by our
ancestors. The fundamental maxim of
justice in those days was that every one
should bear the consequences of his acts.
“An individual was looked upon as some-
one capable of free choice in every aspect
of his conduct, irrespective of biological,
hereditary or social environments. The life

of the individual who wilfully wronged the |

social group or brought about serious loss
to any one of ifs members must be for-
feited. . as he had wilfully chosen to do
wrong and outrage his social group and the
Gods.”8 _

Punishment was a counter-attack of the
authority, And this attack was merciless,
inhuman and very prompt. No facilities
were provided“to the accused to produce

_his defence. Justice in most of the cases

depended on the whims and pleasure of
the authority. At times justice was made
available to the highest bidder, It was not
infrequent to see a severe punishment be-
ing awarded in petty offences and only 2
reprimand considered enough in serious
cases, :

Punishment in old days knew no ration-
ale. For centuries torture was a common
technique of interrogation. Criminals were

it A e, 15,5
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branded with hot irops, deprived of eye
sight in a dreadfully cruel manner. In
Greece criminals were broken on the
wheels and thrown before the hungry
wolves and in Rome people found guilty
of theft were thrown from the Torpien
Rock. Skinning alive was also a favourite
mode of death! At times the accused was
stretched naked on his back and pressed
with heavy weights as much as he could
bear, until a confession was squeezed out
of him. As late as 1826, a case was re-
ported in England, where a victim was
pressed for nearly two hours with 4 cwt,
of iron. Still he did not plead guilty, but
in spite of this he was convicted and
hanged.

For centuries capital punishment was
awarded in many cases. Death by hanging,
stoning, burning and frying was most com-
mon. Criminals were often boiled aiive,
fraitors were beheaded or tied with gallop-
ing-horses and torn to pieces. They were
subjected to torture, to undergo and endure
agony, every bit of their body being cut

“when it started healing! “As the number of

crimes punishable by death increased, there
was a corresponding increase in the in-
genuity and variety of techniques of execu-
tion. Probably during no other period of

Western civilization was there so intense a .

search for new ways of making a man die
... execution had become a profession
combining many characteristics of an art,
a science and a public spectacle,”* Certain
executions had achieved a wide reputation
for a particular speciality. “The city of
Hanover developed a speciality in which
death was inflicted by wasps. Sometimes
the victim had to be kept conscious for a
considerable period during which a de-
tailed sequence of tortures and mutilations
was carried out.. ,The executioners were
required to master the art of preserving
life even while they destroyed it.”?

Besides stocks and pillory and numer-
ous other methods of humiliation, the most
tragic chapter in the history of criminal
punishment was the transportation of

4Criminology and Penology by Richard
Korn (p.395)

5 Crime, Justice and Correction by Barnes
& Teeters (p.361)

§ Pioneers in Criminology by Mannlieim
{p. 168) -

crirpinals. The entire credit for this inno-
vation goes to the most civilized countries
of the day. “The first English law author-
izing deportation was passed in 1597. From
that time until the American Revolution,
the mother country made her colonies on
this side of the Atlantic...many more
were sold like cattle.”® Discussing this fur-
ther Barnes & Teeters mention that no one
knows the exact number of criminals des-
patched to the States, but they would cer-
tainly be in the neighbourhood of 100,000.
After the American Revolution, it stop-
ped. “This played havoc in England: con-
victs piled up in jails . .. something had to
be done immediately.”5 So they were de-
ported to Africa and the newly found
colony of Australia, The manner and the
conditions under which they were shipped
to these colonies remain the ugliest spot
m‘British history. The practice of sending
criminals to Australia however stopped
when gold was discovered there. Hence-
forth the nobles started ‘landing’ there to
fill their coffers. France aiso imitated the
royal tradition of England. They deported
their convicts to Guiana, where the con-
ditions were incredibly miserable.

The Twilight

* No one listened to the cries of suffering
humanity! No one knows how many inno-
cent souls were made to crawl at the altar
of justice., It may seem incredible, but
nevertheless it is true that the first serious
approach to understand the criminal was
made by an Italian physician;. Lombroso,
who published his famous work “The
Criminal” in 1876. “In the history of
criminology probably no pame has been
eulogised or attacked so much as that of
Cesare Lombroso.”¢ At the same time it
was a fact that Lombroso’s theory of the
crimipal as a “sub-human anthropological
freak marked by an anatomical stigma and
doomed by his nature to a criminal career”:
was at once accepted by a majority of
students in Italy and Europe. “His general
theory suggested that criminals are dis-
tinguished from non-criminals by the mani-"
festation of multiple physical anomalies
which are of atavistic or degenerative ori-
gin...these (he said) were biological
‘throw backs' to an earlier stage of evolu-
tion and that the behaviour of these ‘throw
backs’ will inevitably be contrary to the
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rules and exceptions of modern civilized
society.”” For quite some time this re-
mained the dominant doctrine that crimi-
nals can be distinguished from non-crimi-
nals by their facial and bodily character-
istics. He came to this conclusion by study-
ing 383 skulls and 5,907 criminals. He de-
scribed that criminals have enormous jaws,
handle shaped ears, stub noses like apes,
tatooing, receding chin and forehead and
small eyes, etc. Under the circumstances
there was very little that could be done
about these poor creatures. However, the
centra} doctrine of this thinker did not last
long. Before his death in 1909, he modified
his views to the extent of admiiting that
the born criminals perhaps numbered not
more than half of the total—the other half
being the victims of circumstances.

Lombroso’s theory was carried further
by other Italians like Raf .zl and Enrico
Ferri, who was his pupil and also a son-
in-law. “It was Perri who coined the word
‘born criminal.’ He emphasized that crime
was the outcome of: a) economic pressure,
b) social environments, ¢) constitution of
mind, He held that punishment was limited
in its possibilities to combat crime and
therefore it was the duty of the State to
find other methods. Economic factor in
crime was further emphasized by William
A. Binger. This theory was, however, bit-
terly challenged by Dr. Goring, an Eng-
lish physician of the Prison Service, After
examining hundreds of inmates of prison
and comparing the results with similar
cases, he proved conclusively that crimi-
nals as a class differed more widely among
themselves than they do from the com-
munity. In his work “The English Convict”
he announced his results that “there was
no such thing as a criminal class.”

Whatever the merits or demerits of these
theories, the fact remains that these pio-
neers in the subject of criminology made
serious and ‘scientific’ efforts to study the
criminal. One thing stands out clearly in
those writings—that the criminal was made
the subject of study like a patient. It was
stated that crime was a disease and the
criminal a vietim of his emotions over
which-fie had no control. His actions were
dictated by his emotions, (sometimes un-
consciously) over which he had no control,
Gradually the idea spread in all the mod-
ern countries of the world, Psychologists
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found their most interesting and revealing
material in criminology. The research is
going on, producing a great many new
ideas, methods and techniques.

Have We Found the Solution?

As a result of this research, a new agen-
¢y has come into operation in the twentieth
century, viz, the correction agency. We can
see hundreds of psychologists, psychiatrists,
doctors, professors busy in treating the
offenders. There are balf-way houses, pa-
role and probation boards, open prisons
and hospitals opened for them. Besides
paid officers, hundreds and thousands of
volunteers have also stepped in. Besides
this new approach, the police, the judiciary
and the jails have also changed their meth-
ods and techniques. These law enforcing
agencies however need much improvement
in the developing countries. They are
under-staffed, ill equipped, untrained or
badly trained. We can hope for much bet-
ter results when these agencies come up to
the required standard. But, what is bap-
pening in the West; the most advanced,
civilized and affluent nations of the world?
All these agencies ars comparatively well
equipped, well trained and manned by fair-
ly well-educated people. Yet they have
miserably failed in controlling crime. The
crime graphs have touched the highest
peak. Does it show that the more affluent,
civilized and democratic we become, the
rate of crime also keeps pace? Figures
given below would illustrate my point:

London with a population of over 8 mil-
lion registered over 300,000 cases as com-
pared to only 170,000 cases registered in
the whole of West Pakistan with a popu-
lation of 56 m. In the U.S.A,, there is one
murder every hour, a forcible rape every
21 minutes, a robbery every 4 minutes and
a burglary every 25 seconds. In the year
1967, as many as 3 million serious offences
were teported to the police.? The Presi-
dent’s Crime Commission declared that
there was far more crime than ever re-
ported. “Burglaries occur about three times
more often than they are reported to the
police. Aggravated assault and larcenies
occur twice as often. There are 5Q per cent
more robberies than reported. 75 per cent

- 7 Ibid. (p.183)
8 F.B.I. Report 1967
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of the commercial establishments surveyed
do not report to police the thefts commit-
ted by their employees—but instead add
the property lost to the cost of production.
43 per cent respondents say that they stay
off the streets at night because of their
fear of crime,”?

The report further discloses that one
boy in six is referred to the Juvenile Court,
In 1965 more than 2 million Americans
were received in prison. Another survey re-
port shows that about 40 per cent of all
male children now living in U.S.A. will be
arrested for non-traffic offences during
their life time. Yet another sample showed
that 91 per cent admitted that they had
commiitted acts for which they might have
received a jail sentence.

The Report mentions that there were 25
robberies in Washington in 24 hours. Out
of 1,173,201 burglaries only 2,590 cases
were solved. Property lost in these cases
amounted to $284 million. As many as
486,568 cars were stolen, Half of the total
arrests pertain to alcohol offences. The
abave criminal army consists of 6 million
people, far more than the United States
armed forces put together and far more
force than that which has over-thrown na-
tions in the past.

Can we, therefore, learn anything from
the States or for that matter any country
in the West? Their theories might look at-
tractive on paper, but the test of #n idea
lies in its practical usefulness. If a medi-
cine, instead of curing the disease, adds to
its serjousness, it is not worth a penny. No
one would buy a hair growing tonic from
a person who himself is bald!

The problem of crime therefore becomes
more complicated and its solution more
difficult, Its trends are more difficult to
ascertain, “Its canses are legion, Its cures
are speculative and sontroversial—it is in-
dicative of deep conflicts... Again it is
not like a disease which can be cured by
isolating the troublesome microbes,”® Com-
menting on the causes of crime increase
the Crime Commission Report mentioned
that, “we continue to pass the laws, which
we do not enforce, we authorize crime
prevention programmes which we do not
support: our laws and judicial system are

% Challenge of Crime in a Free Society—
Report by President’s Crime Commission

more protective of the criminal than they
are of the society . . . and the greater crime
is the tolerance of crime,”?

Causes of Crime

Before I come to the last part of my
paper, it would be pertinent to mention
briefly the main causes of crime. Wherever
a crime takes place, it could have one or
more factors responsible for it,

1. Poverty, unemployment or yndet-em-
ployment,
Urbanization-—anonymity,
Neglect of parents due to broken
homes—or negative influence,
Bad society.
Absence of recreational facilities.
Delay in the administration of justice,
Exposure to temptation provided by
advertisements.
Foul literature, T.V., cinema, etc.
Constitution of mind or biological de-
fects—to a point.
10. Mo ovject in life—or wrong object.
11. Lenient or wrong type of punish-

ments,
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Recommendations -

One common denominator in all the
above factors is that it is society which
produces the criminal. And if crime is the
product of society and the criminal the
finished product of its culture, then society
must own it. On the one hand, society
spreads infection, creates temptation and
actively connives at the commission of
offences, and on the other gets alarmed to
see its end product. Like cleanliness, it is
the duty of every citizen to keep the streets
free of dirt, but if every one starts spread-
ing dirt around, a couple of janitors can-
not keep the town clean. In this way, we
would be trying to empty the ocean with
a drinking glass!

The pioneers of criminology did a won-
derful job, by attracting the attention of
society from the crime to its author. Now
every criminologist, psychologist and even
a sociologist is busy in studying the crimi-
nal and suggesting ways and means to cor-
rect him. My thesis is that this approach is
also defective and therefore would not
produce the results. The emphasis should
shift from the criminal again to its author
— society. Put it right and you live in
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peace. There are couptries like China and
Tribal belts in Pakistan where crime is
negligible. There are no policemen, no jails,
no courts and no probation/parole offices.
1 can fcresee that if you send all the above
agencies to Tribal areas, crime would
spread because every one has to find a job
for himself viz. the police, the prison offi-
cer and the probation officer. Another
factor which is responsible in controlling
crime in this area is that people normally
have more respect for customary law than
the secular law. In Pakistan, like in most
other unfortunate colonial countries, the
law and its apparatus was imported and
enforced ready made. Before I finish my
discussion, I would like to menfion briefly
some of the recommendations. In fact each
item needs a chapter, but in view of short-
age of space and time, I would only tabu-
late them briefly below:

1. A social order will have to be estab-
lished where every citizen is respected, ir-
respective of caste, colour, creed or reli-
gion,

2. Bvery citizen should be given basic
necessities of life, The State has fo act like
% big Insurance Co. Again every citizen
nmust be given equal opportunities in life.

3. The parents, teachers and the church
will have to play an active and positive role
in the education and training of the young-
er generation and building up their char-
acter,

4. We will have to put a check on ur-
banization. This can be done in developing
countries easily by taking all the modern
facilities to the rural areas.

5. Provide recreational facilities to the
common man-—at a cheaper rate, if possi-
ble free.

6. Speedy trial.

7. Correct type of punishment/treat-
ment,

8. An effective check on obscene litera-
ture, T.V. and cinema, particularly the ad-
vertisements which make man unhappy, as
he feels dissatisfied about the things he
already possesses.

The last, but NOT the least—-

9. Give the people an object in life.
Status in society should be determined, not
in terms of economic prosperity, but on
personal capabilities and noble deeds. The
race to collect dollars should stop, For this,
the example will have to be set at the top.
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If the aristocracy has all the luxuries, big
cars, palaces, huge bank balances, preach-
ing to the poor people to forget about
these things would have no effect. Every
person wants everything better and more,
When they don’t get it by legal means, they
procure it by illegal means.

So in order to have a peace-loving so-
ciety, we will have to introduce all the
above items one by one. And I am not
talking something utopian. Pages of history
have recorded when such a situation ex-
isted and it exists today in some countries!

Before I come to the concluding para-
graph of my paper, I want to highlight an-
other darker aspect of our present day
judicial system, which could rightly be
named as the “injustice of justice.” Under
the present day law, very many efforts are
afoot to see the offender rehabilitated by

various types of treatment, but no effort is

made to rehabilitate the victim. Of the two,
priority, I think, should be given to the vic-
tim. The best way of imparting justice is
by compensating, restitution or restoring
the balance which the victim has lost.

And now I come to the focal point of
my thesis. There is a famous saying in my
country in this context, In order to over-
come a problem most successfully, people
say, “Don’t kill the thief, kill his mother.”
This is further explained by Plato, when
he said, “that the wicked owe their wicked-
ness to their organization and education,
so that not only they, but their parents and
instructors should be blamed.” The second
point in support of this approach is the
conclusion drawn by modern psychologists
in respect of child psychology and forma-
tion of behaviour, The present day re-
search has proved that a child’s future atti-
tude and behaviour is formed within the
first three years of his life and in certain
cases, even before birth when he is still in
the mother’s womb. This concept, if ac-
cepted, lessens the individual's responsibili-
ty and increases the load of society sl
further.

The above two points, coupled with the
accepted thesis that cfime is the product of
society, prove it beyond any shadow of
doubt that:

“It 1s society which needs the ‘treatment’

and not the criminal.”

And when we agree on this conclusion,
I suggest that, just as in the 19th century
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attention was diverted from the crime to
its author—the criminal, we should go a
step further and focus our attention, not
on the criminal, but on to its anthor—so-
ciety. We will have to change our socio-

political and economic system that breeds

criminals, Until such time as we do that,.

all our efforts would amount to nothing’

except irying to empty the ocean with a
drinking glass.
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Some Causes of the Decrease of Crime in Japan

by Akio Kasai*

Introduction

Poverty is often pointed out as a main
cause of crime., However, there are many
wealthy countries suffering from an in-
crease of crimes. Lack of social welfare
is sometimes considered as an influential
element in the causation of crime. Yet,
there are so many countries advanced in
sacial welfare being bothered by numer-
ous crimes. Rapid change in the social
structure could be a dominant factor of
crime and a flood of commercial adver-
tisements could also be one of the main
causes of crimes. ,

Japan, which is experiencing rapid and
great changes in its social structure and
standard of living, has fortunately not yet
been harassed by an increase in crime.
The reason why Japan has been able to
achieve a decrease in crime is due to ef-
fective law enforcement and other reasons
such as the following:

() The means of livelihood of the
nation are abundant and relatively secure,
and only a few persons are compelled to
engage in any criminal activity to make
a living;

(b) Japan is composed of one race of
people of the same origin;

(¢) Family solidarity—family pride and
honour—still remains strong;

(&) Stringent and effective legal con-
trol of firearms and narcotic drugs:

(¢) Geographical isolation—lack of a
land border with neighbouring countries
that criminals can easily cross to escape—
and limited space;

(f) Police efficiency in administration,
equipment and investigation; and

(2) Active public cooperation.

In my personal opinion, it would be
possible to add another element—anational
character. I feel it can be said that we,
Japanese, have two specific characteristics
regarding this point. One is a sense of

¥ Police Superintendent, Foreigr} Affairs
Section, Security Division, National Po-
lice Agency, Japan.
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shame, the other is respect for authority
or officialdom. Both have been tradition-
ally cultivated through a long history.

Thus, many speculations are possible
about this problem. However, I think pub-
lic cooperation towards law enforcement
would be the key to get to the root of the
matter. This is the focus of my paper and
I shall discuss this in detail in the chapter
that follows.

Public Cooperation

The sooner the police gets information
about a criminal offense, the better the
chances and earlier the possibility for the
police to arrest the offender. In Japan
any citizen can talk with the police at
once when he dials 110. The police re-
ceived 2,077,979 informations through this
channel last year. Emergency deployments
were executed 5,646 times as a result of
these informations which in fact consti-
tuted 70.7 per cent of all emergency de-
ployments.

In a public opinion poll, 49 per cent of
the citizens replied that if they get some
information about a crime they immedi-
ately would report it voluntarily, and 27
per cent that they would tell the police
when they are asked. Only 6 per cent of
the people showed a negative attitude due
to reluctance of being involved in the
investigation.

Needless to say, without the public sup-
port the police would not be able to act
or investigate anything at all, even though
they may be equipped with very sophisti-
cated devices. As a matter of fact, public
cooperation is essential for every action
of the police. Here, I would like to explain
some aspects of the role of the public in
law enforcement. The main contributions
of the public in this field are positive and
cooperative activities towards the police
on the one hand, and an active and ap-
preciative attitude which tends to encour-
age the police officials, on the other.

(1) To begin with, I would like to pick
out the Crime Prevention Association

DECREASE OF

(CPA) which is a voluntary private organi-
zation. A CPA was established in every
community all over the nation. The mem-
bership of CPA’s came to around 560,000
last year—one CPA for every 43 house-
holds. The whole organization was united
in one pyramid form of structure from
the small community level to the national
level. The origin of CPA is the voluntary,
small association which was organized by
several community leaders for the purpose
of protection of their community from
dangers arising from social turmoil just
after the world war II. Now, the tasks of
CPA are chiefly to report crimes to the
police, adoption of necessary measures for
crime prevention, cooperation with and
assistance to the police, other activities
concerning crime prevention such as vol-
untary patrol, distribution and circulation
of materials prepared by the police or
CPA,

The total number of the reports, in-
formation, etc. given by CPA is as fol-
lows:

{a) crime and juvenile

delinquency ......... 25,852 (16%)
(b) accidents (including
traffic accidents) ..... 29,081 (18%)

(c) insistent peddlers and

persons of bad character 9,796 ( 6%)
(d) drunken persons and

persons missing from

home ......vevvunen 8,008 ( 4%)
{e) counselling regarding

crime prevention ..... 33,422 (21%)
{f) other ........ peeeree 56,271 (35%)

In addition, CPA has another organiza-
tion which is different from the general
organization above mentioned. That is
comprised by numerons shopkeepers or
business offices like pawnshops, second-
hand shops, amusement shops, restaurants,
bars, cabarets, department stores, markets,
hotels, banks and so on. The total number
of these organizations is 10,969 all over
the country. The members meet and dis-
cuss crime prevention and exchange useful
information with each other,

Big campaigns are conducted by CPA
—'Crime . Prevention Campaign’ which is
usually conducted twice a year, in addition
to ‘Crime Prevention Moadel Area’ activi-
ties. These campaigns have proved to be
effective in stimulating public concern. in
crime preventinn,
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(2) In the second place, I would like
to mention the Traffic Safety Association
(TSA). TSA has many branches organized
around communities throughout the coun-
try and its origin was voluntary activities
of the citizens. In 1948, economic activi-
ties began to wipe off the stalemate created
after the war and they resulted in a
gradual increase of traffic accidents. In
the first stage, owner drivers and trans-
porters took the initiative and organized
the people of the community. Later on,
it grew as a nationwide organization. The
purpose of TSA is to promote public sense
about traffic safety and it functions as a
link between the police and the public.
Thus, TSA could be considered to be ef-
fective in crime prevention as well.

(3) In the third place, volunteers who
are called ‘Juvenile Guidance Agents’ are
working for the prevention of juvenile
delinquency. They enjoy the confiderce of
the police and contribute services through
voluntary patrolling or counselling. The
number of agents total 38,664 all over the
country.

(4) The above-mentioned public volun-
tary services are more or less supplement-
ary activities to support directly law en-
forcement. Apart from such cooperation,
we receive a lot of other assistance from
the public. This is also quite helpful for
law enforcement, and enhances the morale
of the police. For example, “Police Officer
Friendship Association” is a big organiza-
tion which has been very active since
1960. The members of this association
consist of citizens of various professions,
including actors, film stars, novelists, com-
mentators, professors and so forth. The
contest for selecting the best police officer
is conducted by one of the influential
newspaper companies, This also serves to
encourage the police.

Variety of Police Activities

The economically advanced society gives
us so many conveniencés; however, de-
velopment has two sides like a coin. An
increase in crime rates in major urban
areas is caused by the influx of population
into the cities. New types of, and larger
scale crimes are brought about by modern
communication and transportation. Now
we gre facing many problems and in order
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to seek a solution to them, we have to
first equip ourselves. with the most so-
phisticated devices and new systems. New
methods of education and training of
police officers must be adopted at the
same time. However, in respect of public
cooperation, the advanced society caused
us much more difficulty. This is due to a
change in moral attitude and values. For
example, according to a research con-
ducted in respect of youths aged 15-23
to the question as to what or when they
find their object in life, the answer was
as follows:
(a) life which satisfies the taste or

hobby without considering

honour Or moOney ...... ... 54%
(b) time when he is alone without

any interference or disturbance

by other person ........... 18.1%
The results of the same research further
disclosed that when they come across a
scene where someone incites violence, or
a drunken man harasses the people, their
attitude would be as follows:
(2) just watch and see the

development of events ...... 28.8%
{b) slip away because of fear of

unnecessary involvement .... 13.7%
Another public opinion poll shows that
30 per cent of the Tokyoites know nothing
of their neighbours. |

These facts reveal that rapid urbaniza-
tion and increase of population cause the
weakening to a certain extent of the frame-
work of the traditional community struc-
ture and neighbourhood solidarity and
civic sense. This also results in taking them
away from the restraining infiuences of
their own society. At this stage, the ques-
tion arises as to what should be done to
awaken public concern regarding crime
prevention and to maintain and promote
public cooperation with the Police.

In this context, what should be given
priority is to emphasize the role and re-
sponsibility of the public. I think there are
two things that we must attempt regarding
this point-—one is to encourage the public
and give them some incentive to take ac-
tion; the other is to build a firmer and
stronger bridge which links the police and
the public. In this behalf, the police activi-

ties must be multifarious and get closer

to meeting the public demands. Here, I
will show some of the police activities.
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(1) Fortunately, so many voluntary
activities contribute to law enforcement
even now. If a citizen is injured while he
is helping a police officer, naturally he
should be compensated by the Govern-
ment. Then, the person who contributes in
this field should be commended. Both sys-
tems have been established for a long time
in this country and in fact work well.

(2) 'The system called Residential Po-
lice Box (RPB) miay be almost unique as
compared with the system in other coun-
tries. The RPB is located generally in rural
communities such as farming or fishing
villages. Usually, one police officer with
his family is assigned to each RPB in
order to carry out police duties and to
promote better relationship with the com-
munity. The RPB is divided into two parts
—the office and the private quarters where
the family lives. The RPB officer’s wife is
paid for her assistance to, and cooperation
with, her husband, particularly in promot-
ing beiter relationship with the communi-
ty.

(3) RBach police station has a ‘Police
Counselling’ section, Generally speaking,
a Japanese feels shy in asking a lawyer
for advice about a private or minor trou-
ble. The person who has some trouble
would first try to solve it with the as-
sistance of his relatives and friends. When
he fails to get to a solution by this method,
he goes to the police station.

Last year, the number of cases which
were brought up for Police Counselling
amounted to 220,000. The particulars of
the cases are as follows:

(a) accidents (most of them

traffic accidents) creeees 16,216
(b) private contracts .........s 26,539
(¢) divorce, inheritance, etc. .... 22,470
(d) juvenile delinquency ....... 17,715
(¢) poverty—unemployment .... 16,314

As a result of the counselling, 36.8 per
cent of the total number of cases were
solved, and in 53.9 per cent the applicants
were satisfied by getting some appropriate
advice.

(4) The police band is quite popular
among the citizens, and a lot of children
enjoy playing judo or kendo at the exer-
cise hall of the police station. Last year,
7,000,000 citizens enjoyed the perform-
ances of the police band and 61,054 per-

iy i G O O IR R TR e, e

%
¥
&

DECREASE OF

sons used the judo or kendo schools of
the police, Assisting the public is an im-
portant part of the policeman’s duties, and
one police box that is located in down-
town Tokyo was approached by around
900,000 persons who had lost their way.
The population of the people aged aver
65 is 7,300,000, out of whom around 460,-
000 persons live alone. To cheer up these
solitary aged people by a visit or a phone
call is now one of the daily duties of the
police, Through these frequent and friend-
ly contacts, the police always remain in
touch with the people.

I would like to refer to one more thing
before closing. According to the public
opinion poll which was conducted last

CRIME: JAPAN

year, 46 per cent of the people talked
}mth a police officer for various reasons
in the previous year and except for the
cases of actual violations of traffic laws,
only Jess than ten per cent of them stated
that the treatment of the police was not
good in words or attitude, 86 per cent of
the people replied that they knew the
police box which is in charge of the area
they live in and 41 per cent really knew
the face of the officer. Further, 40 per
cent of the latter in fact said that they
were friendly and familiar with the officer
in charge. 48 per cent of the people replied
that they were satisfied with police investi-
gations, while only 28 per cent expressed
dissatisfaction.
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Summary Report of the Rapportear

Chairmen:

Mr. L.H. R, Peiris and

Mrs. Kinko Sato

Rapporteur:

Mr. Aloysius Wong (Hong Kong)

Co-Rapporteur: Mr. Arata Sawa (Japan)

Tifles of the Papers Presented

1. Recidivism and Increase in Juveni_le
Crimes and Crimes of Violence In
Hong Kong
by Mr. Aloysius Wong (Hong Kong)

2. a) Causes of Increase of Crime, b) Pri-
son Management in Iran
by Mr. Esfandiar Teymouri (Iran)

3. The Behaviour Attitude to the Due
Process of Law
by Mr. Tatemi Kajiwara (Japan)

4. A Consideration of the Confession
by Mr. Arata Sawa (Japan)

5. Diversion in the Criminal Justice Sys-
tem of Japan
by My, Toshihiko Tsubouchi (Japan)

The workshop session opened .with the
fall text of Mr. Wong’s paper being read.

It was stated that factors such as polit}-
cal unrest, social instability and economic
inequality, together with the generally §e1-
fish, lazy, jealous, domineering and unjust
nature of man, etc., are some of the main
contributing factors to crime. An observa-
tion was made that crime will continue to
be committed and the need for prison ins.ti*
tutions will remain, though the characteris-
tics of such institutions, in the light of our
changed and changing societies, leave much
room for deliberation.

One member was of the opinion that
fuman nature was basically good and that
it was mainly society that is the cause of
crime. It was also agreed that in some
cases, crime was committed as a result of
pressure or the influence of one’s sub-cul-
ture.

The heavy cost of crime to the Hong
Kong general public was reflected in the
Government expenditure on ‘Law & Order’
for ‘the years—1970/71 ($240.3 million);

1971/72 ($284.9 million) and 1972/73
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($345.1 million), (HL.K. Report 1973, p.
221 refers).

Recidivism Rate

The lowest annual ‘Prisons’ recidivism
rate between 1968 and 1972 was 50.43 per
cent (1969-1970 figure). The lowest re-
cidivism figure of Japan between 196’_7 and
1971 was 50.7 per cent (1971 figure,
quoted in Japan's White Paper on Crime
1972).

Pertinent Questions

Questions deemed related to the recidi-
vism rate and asked were!

What is the expectation of the general
public, the courts or the victims of a crime
when an offender is committed to a prison
institution? Is the offender expected or
not, to be punished, to pay for the crime
he has committed? Is it logical or possible
to administer both punishment and treat-
ment at the same time? Is prison policy ex-
pected to be focussed on ‘preventive pun-
ishment,’ simple incarceration, rehabilita-
tion, a combination of the above, or what
should the main aim of prison be? Should
treatment in a prison institution be relatefl
at all to recidivism, or share any responsi-
bility for recidivism? It was also asked
whether the attitude of ‘society’ (which
could be negative or positive); the family
egvironment the dischargee has to return
to; the methods and powers under which
the police operate; existing laws and
courts® atttitude, etc., have anything to do
with recidivism. The main question was
therefore: ‘who is to be held, or who is
most, responsible for this recidivism rate
—the prisons, the offender himself, the
offenders’ family, society, the police, the
courts, or what?' )

The argument was put forward that in-
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mates were admitted to a prison institution
in accordance with a court order, and once
admitted, his safe custody until the expira-
tion of the statutory period for which he
must be detained, is the prisons’ prime con-
cern, as well as that of the courts and the
public; and in the circumstances, treatment
and rehabilitation are only of secondary
importance.

Very often it was stressed, we hear that
when a person has been sentenced to...
years' hard labour, the public express joy
that ‘it is a good thing he has been caught
and put away for a long time,” and in most
cases a sentenced prisoner was expected to
be punished, not treated.

It was also pointed out that according
to modern theory, most correctional insti-
tutions profess to trear the convicted
inmate during his period of ‘forcible de-
tention.” The question posed was ‘are con-
ditions such as they are, truly conducive
to reform? It was also asked where a
prisoner or inmate really goes straight
after discharge, what were considered the
relevant causative factors? ‘Is it because
of effective institutional treatment, or be-
cause of changed family circumstances, ot
social conditions, or could it be because
he has attained a state of maturity whilst
incarcerated, which was not the case prior
to his admission?’

The above questions were considered of
vital importance and they need to be
answered, if the incidence of recidivism
was ever to be brought into proper per-
spective or resolved, at all.

Suggestion

Following concrete discussion on the
issues raised, the summary conclusion and
recommendations that emerged were;

(a) The aim of confinement in an in-
stitution, should be generally focussed on
the treatment and reformation of the of-
fender; and not mere punishment, in spite
of the general expectation of the public
that offenders must be punished. In this
same context, it was agreed that necessary
steps should be taken to make the offender
aware of public opinion concerning his
behaviour as it would be unwise for any
Government policy to be implemernted in
disregard of the opinion of the public.

(b) It was agreed that in the case of
hard-core and persistent criminals, the ele-

ment of punishment could not, obviously,
be totally dispensed with but must be ap-
plied with due caution and restraint,

(© A certain amount of crime was
agreed to be natural in any society and
inevitable, and it was also agreed, that
any attempt at the total elimination of
crime is doomed to failure.

(d) It was agreed that repeated institu-
tional sentences result in the offender
becoming ‘institutionalized.” This, in turn,
adds to the difficulties usually experienced
by an offender in readjusting to the life,
demands and pressures of normal society,
which again tends to pressurize him to
deviant behaviour that channels him back
to the only society he is accustomed to—
that of the ‘institution.’

(e} The ‘stigma’ that is inherent in in-
stitutionalization, often lasts for life, with
innumerable disadvantages and sufferings,
and due to these circumstances it was felt
that an institutional sentence decision by
the courts should only be the very last
resort.

The consensus of opinion of the group
was that the following measures might
help to at least reduce the ‘recidivism’
rate of Hong Kong:

. (1) In addition to the present system
of classification of correctional institution
inmates, it is advisable to further segregate
them in accordance with, say, age, family
background, social status, education, na-
ture of offence, etc., to avoid possible
contamination. Example: Two first of-
fenders each serving a 6 years’ sentence,
one a business executive, but a hit-and-run
driver, with a steady family; the other,
say, a drifter who had committed numer-
ous acts of armed robbery with violence
or perhaps rape, but has been confined
for the first time, In the light of future
social rehabilitation, prisoners with such
‘fundamentally different backgrounds aad
circumstances, should be segregated,
though the shortage of funds and insti-
tutions was a conceivable problem.

{2) Though treatment in Prison insti-
tutions should be administered on a hu-
manistic basis, care should be faken not
to grant too many privileges or to provide
facilities better than those enjoyed outside
by the average citizen, This, it was
thought, might encourage at least indiffer-
ence to institution life, if not serve as a
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positive incentive to be, imstitutionalized.

(3) There was one suggestion that re-
cidivists should be confined in different
institutions, in accordance with the num-
ber and nature of offences, with a dimin-
ishing privilege system as their convictions
increased. In this way, the potential of-
fender knows what to expect the next
time.

(4) Another suggestion was that at a
certain stage of recidivism, a fixed sen-
tence may be replaced by an indetermi-
nate sentence, e.g. for not less than ‘3
years and not more than 14 vears’ etc
In such a case, the time of discharge
would depend on progress of reformation.

Though not strictly on the subject un-
der consideration, the group discussed and
agreed that while the principle of equality
of treaiment vnder the law should be ob-
served, it was not always the best decision
to treat offenders with marked difference
in background, prospects, status, etc., in
the same manner, as ordinary criminals,
in spite of the fact that they may have
committed the same offence. To send a
person to an institution was agreed to be
the surest way to nurture further criminal
tendencies and to lead to the commission
of further offences.

Juvenile Crimes and Crimes of Violence

On the subject, of increase in juvenile
crimes and crimes of violence in Hong
Kong, it was reported that of 863 persons
sentenced to imprisonment in the Financial
Year 1971/72, for Robbery and Assault
with intent to Rob alone, 604 or 69.98
per cent were under the age of 25, while
of the 559 persons sentenced to detention
in a Training Centre during the same vyear,
283 or 50,62 per cent were committed for
Robbery & Assault with infent to Rob,

Possible causes of such phenomena were
listed as: Penetration of Hong Kong'’s pre-
dominantly conservative Chinese commu-
nity by foreign culture; through television,
pop music, movies, magazines, etc., where
the emphasis is mostly on ‘violence’ (sword
fights, armed robberies, cow-boy brutality,
torture of victims and mass executions,
gic.).

The increased breaking up of traditional
family ties, the growing economy of Hong
Kong by rapid industrialization and ur-
banization programmes, overcrowding and
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frustrations caused by such rapid changes
were considered some of the main factors.

These problems were discussed and it
was agreed they are identical with those
of many countries, and that a common
solution was not seen likely to emerge
from our small group,

(A) Causes for Increase in Crime
(B) Prison Management in Iran

In his paper, Mr. Teymouri suggested
that current international crimes of ‘hi-
jacking, kidnapping, drug-pushing, etc,
were attributable to factors such as: crea-
tion of new ideas and thoughts and the
abandoning of the old established religious
principles; advancement of technology;
and easy access to arms and dangerous
drugs, in many countries, The introduc-
tion of new films and publications and
the tendency of youth to act and speak
under the influence of drugs, was con-
sidered, by Mr. Teymouri, to have an
enormously bad influence on millions of
ordinary people.

It was suggested and agreed that more
stringent Governmental control on the pos-
session of arms, and the availability of
drugs would go a long way in reducing ter-
rorism, capital crimes and other common
offences,

Mr, Teymouri also felt that an agree-
ment should be reached with or sanctions
impopsed on the ‘mass communication me-
dia’ so that they do not provide undue pub-
licity to criminals or to crimes committed,
which might be interpreted as an incentive
to ‘fame-seeking’ potential criminals. The
group generally agreed with this view.

SECOND TOPIC

After studying the detailed ‘Administra-
tion of the Central Prison of Iran’ presen-
. tation, by Mr. Teymouri, it was felt by the
group that the prison system and admini-
stration were good and in line with modern
thought.

It was stressed that past prison treatment
methods were based on vengeance and
harsh punishment, but the system has long
been diverted towards proper treatment
and rehabilitation of the offenders, and
that experts all over the world have joined
in an effort to pin-point the root causes
of offences and to devise proper means of
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treatment, taking into consideration, re-
gional and local habits and cultures.

In response to the above line of thought,
Ira}n was said to have demolished itg old
prisons which have been replaced by ‘cor-
rectional institutions.’ -

.A f'ive-point programme carried out in
his prison was listed as follows:

(1) Technical and vocational training,

(?) Specialized training and Iectures on
subjects of interest to prisoners.

(3) Orientation on prison regulations
and discipline. :

{4) Establishment of inmates’ rights
apcll professional relations with prison offi-
cials,

(5) Mutual respect among pri
and officjals. e prisoners

A selection Committee which interviews
each inmate on admission and assigns him
to an appropriate section, was said to be
f}mctxoning. There was said to be provi-
sion for habitual offenders, young pi'ison-
ers between 18 and 25, drug addicts and
those with mental disorder.,

Vocational Training

A large section of the prison was said
to have been devoted to house workshops
anq factories and there was ample oppor-
tunity for prisoners willing to learn a trade,
io receive training in such fields as: car-
pentry, metal works, carpet weaving, shoe-
making, tailoring, printing and handi-
cr‘afts, etc. An earning scheme was also
said to be in operation in this prison, as
well as educational programies.

‘In hig paper Mr. Teymouri also listed
nine points which he considered essential
in effective prison administration. The fol-
lowing points induced the most discussion:
1. The objective of the prison management
should always be proper treatment and not
vengeance. 2. - The prisoners must be
oriented by appropriate programmes to
accept the responsibility for their own ac-
tion and to admit their own fault. 3. The
prison regulations should be enforced with-
out any favouritism and habitual offenders
shguld not be allowed to dominate or to
enjoy any special privileges at all,

Specific Problems

The specifi‘c problems put forward by
Mr. Teymouri, concerning his prison were:

M ‘Insufficient modern machinery in his
prison to keep his prison population
gainfully occupied.

(2) No after-care service.
Recommendations of the group were;

(2) Endeavour to secure a larger prison

budggt, for the installation of the necessary

machinery and the employment of needed
after-care staff. (b) Consider implementing

a system of ‘Voluntary Probation/Parole/

After-care officers, on the lines of that in

Japan,

Behaviour Attitude to the Dnue
Process of Law

A’fairly lengthy discussion followed the
readlpg by Mr. Kajiwara of his above-
mentioned paper. The focal point seemed
to have been on: Common social values,
sense of beauty, scheme of reality and en-
tity, dominant vgdue system, etc.

The difficulty experienced by a commit-

tee of three foreigners and one Japanese,
In reaching an unanimous decision on a
particular item to be purchased, was men-
tioned and opened up a fairly lengthy dis-
cussion, .
) There was a basic difference between the
item chosen by the Japanese national and
that agreed upon by the foreigners. In view
of this difference, a decision was not reach-
ed after some three hours, on the item to
be purchased, which ultimately was neither
that originally chosen by the foreigners nor
that indicated by the Japanese national,

This was considered as illustrating the
ﬂ.mdamental difference in concepts, beha-
viour tendency and social values of people
of different cultures,

The question having arisen in J apan, the
host country, it was generally felt by the

Japanese national, that the foreigners might
ha:ve seen it fit to accede to his choice, but
this was not the case. On the other hand,
had the Japanese national been willing to
sacrifice his view, as was deemed custo-
mary and expected by the foreigners, in
the light of ‘majority choice,’ the decision
vyould not have taken three hours. So the
final purchasing of a third item was ob-
viously a compromise decision.

Apparently, the foreigners were influ-
enced by the somewhat West-oriented ‘maj-
ority-value’ system, which inspired com-
plete disregard of all other factors and held
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that ‘majority decision’ should prevail.

On the other hand, the Japanese gentle-
man, influenced by his national culture and
social values, of “dominant culture’ and
essential ‘unanimous decisions,’ etc., refus-
ed to yield his stand-point, hence the crea-
tion of the situation of indecision.

It was also disclosed that, according to
the Japanese social value system, not mere-
ly a majority is necessary in reachmg a
decision, big or small, but an unanimous
opinion is desirable, and it is that which
is looked for at all times.

The discussion continued on the lines
that when considering the criminal justice
systems in Asian countries, it is to be ob-
served that most of them were transplanted
from the common law system in which the
adversary system was in operation, and
this system sometimes seemed to be unable
to uncover the truth which was one of the
important objectives in criminal procedure.

The judges in Japan have strong confi-
dence in the absolute objectivity of their
judgment and their great dignity, but some-
times they seem to forget about the rela-
tivity of the Law, and therefore we have
to aim at a formal attitude to the due
process of law.

Then the hearing system in the family
court in Japan, in which the adversary
system was not adopted was discussed. An
overscas participant questioned whether
the adoption of the adversary system in
such ploceedmvs was not desirable, but the
Japanese participants expressed the view
that such system was not necessary to pro-
tect the juvenile’s interests.

We discussed the problem very freely
and vigorously but according to the com-
plex nature of the problem, no unanimous
conclusion was possible.

A Consideration of the Confession

. It was stressed by Mr. Sawa in his paper; -

that finding out the truth is impossible
without a ‘confession,” and since there is
no hard and fast rule as to how to interro-
" gate or extract information from the sus-
pect, difficuliies continue to be faced by
the Public Prosecutor and the Police of
Japan.

A unique cultural feature of Japan, how-
ever, was considered to be the frankness
and conservativeness of these homogeneous
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people and their general tendency to be law
abiding, Due to such cultural background
whenever anyone commits a crime, he is
normally inclined to be repentant of his
crime and to confess, with little need for
persuasion, thus reducing the difficulties of
the law enforcement officers. Stronger evi-
dence is accumulated as a result of con-
fessions and a conviction rate of some
99,9% has been achieved by the Public
Prosecutor. There was said to be evidence
that confession of crimes in the urban
areas was greater than in the rural districts,
possibly due to better understanding of the
due process of law.

In spite of the fairly satisfactory situa-
tion at present prevalent in Iapan, com-
placency was not deemed justified, in view
of the continuously changing attitudes and
patterns of life of the Japanese people, and
the development and the acquxrmg of addi-
tional knowledge and skills in this field to
meet future contingencies was, in Mr
Sawa’s view, necessary.

Diversification of Procedures

The laws relating to confession in other
countries like Sri Lanka, Hong Kong and
Iran were compared.

Basic differences which came to light
were that in Japan, confession to a Public
Prosecutor is admissible, provided the re-
quirements of the law had been duly ob-
served, while in Sri Lanka, only a confes-
sion made to a magistrate and recorded by
him  after complymg with certain strict
pxovxslons of 1aw, is admissible as evidence
in court, while confessions made to police,
excise and forest officers are completely
shut out from being led in evidence.

The existence of official Justices of the
Peace and Commissioners for Oaths in
Hong Kong was mentioned and it was
stated that a substantiated confession to 2
magistrate, in coutt, was deemed sufficient
for a conviction.

To describe the Japauese Judicial system,
a number of provisions of the Constitution
and the Code of Criminal Procedure, etc.,

were referred to, but the most interesting

and important ones were considered to be:
Articles 36, 38 and 40 of the Constitution
of Japan and Article 4 of the Criminal
Compensation Law. It was considered ad-
vantageous if something in line with the

!
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above provisions could be introduced in
some of the other countries.

Experimental Measure

A new measure that was agreed to be
worth trying, for the purpose of inducing
confessions, was to make available by law,
a provision to offer some form of incen-
tive, like an offer of suspended sentence,
or a more lenient prison term, if the guilty
person immediately confesses.

Conversely, it should be made to appear
that a heavier penalty was likely for those
who failed to confess and were later found
guilty.

Diversion in the Criminal Justice
System in Japan

In presenting his paper on the above
topic, Mr. Tsubouchi gave a fairly com-
prehensive descnpnon of the situation in
Japan. \

Diversion at the Police Level

Starting at the police level, he reported
on the disposal of cases such as those of
minor traffic infractions, through a fixed
fine penalty system, petty offences such
as theft, fraud or embezzlement of small
sums, and crimes concerning stolen pro-
perty, etc., where, after due investigation,
formal charge was not deemed desirable.
In 1971, 5,218,028 cases or 77.9 per cent
of the total traffic violations were dealt
with in this manner, while in the same
year, 28,475 cases were reported to have
been disposed of by the police, as petty
offences.

Diversion at thie Public Prosecutor's Level,
i.e.,, Suspension of Prosecution

1t was emphasized that the Public Pro-
secutors of Japan, have the power to de-
cide whether an offender will be pro-
secuted or not and that the exercise of
their discretion was of vital importance,
and influenced the number of cases that
will be heard in the court as well as the
number of convictions.

The extent to which suspended prosecu-
tion has been applied by the Public Pro-
secutars is reflected in the figures of 1971,
which show that 371,096 or 82.5 per cent
of the cases of non-prosecution decisions

were the result of the exercise of the dis-

cretion vested in the Public Prosecutor, to
avoid stigmatization of the criminal and
thus aid his rehabilitation, rather than due
to lack of evidence for a prosecution.

It was of interest to note that the status
of judges and prosecutors in Japan was
equal.

Diversion at the Sentencing Stage by the
Court, i.e., Suspension of Sentence

It was revealed that such a system was
introduced in Japan as long ago as 1905
and it has been expanded by amendments
to the Law from time to time, in the light
of experience.

There are a number of prerequisites for
suspending the execution of a sentence,
one of which is that the sentence which
the courf is about to impose upon the
defendant, should be imprisonment (or im-
prisonment with labour), for not more than
three vears. -

In the year 1971, 40,941 cases or 59.2
per cent of the offenders who were sen-
tenced to imprisonment received suspended
sentences and the need arose to revoke
only about 8 per cent of those sentences.

Diversion at the Prison Level

"A person sentenced to imprisonment in
Japan, it was disclosed, was not entitled
to remission, but need not necessarily serve
the entire period of his sentence in prison.
in view of the system of Parole, which miay
be granted after the serving of at least
one-third of the imposed sentence, or ten
years in the case of a life sentence, sub-
ject to the prisoner’s fulfilling favourably,
other requirements such as showing signs
of repentance, not being deemed likely to
commit another crime during parole, and
it is believed that the community will emo-
tionally accept him after parole.

Of the 28,10! prisoners discharged dur-
ing 1971, 17,458 or 62.1 per cent were
released on parole.

It has been observed that parolees tend
fo remain free from crime in the com-
munity longer than persons who have
served their full term,

A survey covering the period 1967 to
1971 showed that 28.8 per cent of the
parolees of 1967 committed further of-
fences within five years of their release,
as compared with a 48.8 per cent recidivist
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rate among those who were released in the
same year, after serving their full sen-
tence.

The cited figures speak for themselves
and the discussion group was very much
in favour of the diversion system, which
was seen to have been evolved to achieve
many far reaching objectives, after con-
sideration of factors such as the possible
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stigmatization of the offender; his future
chances of rehabilitation; the emotional
feelings of the public and the victims; the
need to preserve basic law and order, as
well as the interests of the national eco-
nomy.

It was concluded that it would be very
advantageous for countries not having the
system, to consider its introduction.
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Recidivism and Increase in Juvenile Crimes
And Crimes of Violence in Hong Kong

by Aloysius Wong*

A large prison population justifies the
existence of the piisons and related serv-
ices. On the other hand, it creates multi-
dimensional problems. Not only is a large
prison establishment and staff needed, but
there is also a pressing demand for the
diversion of Government funds from other
deserving and constructive community
projects, towards the provision of relief
for prisoners’ dependants, for their main-
tenance in prison, and the building up of
related Governmental control mechanisms,
such as the police force, preventive service
and the Judiciary, etc. _

The cost to the Hong Kong general pub-
lic is reflected in Government expenditure
on ‘Law & Order’ for the years—1970/71
($240.3 million); 1971/72 ($284.9 million)
and 1972/73 ($345.1 million). (Hong Kong
1973 Report, p. 221 refers.)

Without the recidivists, our services may
well become redundant; but since due to
factors such ag: political unrest, social in-
stability and economic inequality, together
with the generally seifish, lazy, jealous,
domineering and unjust nature of man,
etc,, crime will continue to be committed,
we must, necessarily, be contented with
trying to reduce its rate rather than to seek
its complete elimination, Consequently, the
need for prison institutions will remain,
though the characteristics of such institu-
tions, in the light of our changed and
changing societies, give much scope for
deliberation.

Recidivism

The Prison Recidivist rate of H.K. for
the past 4 years is as follows:
Total Classified Recidivists
Year Received = Number (%)
1968-1969 .... 15,586 9,966 = 63.94
1969-1970 ..., 15,101 17,615 5043
1970-1971 .... 13,345 7,643 57.27
1971~1972 .... 11,914 7,399 62.10

* Principal Officer (in charge of After-
Care Section), Prison Department, Hong
Kong,

The above figures indicate that over 30
per cent of the prison population admitted
in the respective years were ex-prisoners
or ex-inmates of our various institutions.

Recidivism in Japan

According to the Japanese ‘White Paper
on Crime’ 1972, the recidivism rate of
Japan is as follows: 1967—51.5%; 1968
—51.3%; 1969—52.2%; 1970—52.0%
and 1971-—50.7%.

Relevant Questions to Be Considered Are:

(1) 'What is the expectation of the gen-
eral public, the courts or the victims of a
crime when an offender is committed to a
prison institution? Is the offender expected
or not, to be punished, so as to pay for the
crime he has committed? Is it Jogical or
possible to administer both ‘punishment
and treatment’ effectively, at the same
time?,

(2) Is prison policy expected to be
focussed on ‘preventive punishment,’ sim-
ple incarceration, rehabilitation, a combi-
nation of the above, or what should the
main aim of prison be?

(3) Should treatment in a prison institu-
tion be related at all to recidivism, or share
any responsibility for recidivism?

(4) Have the attitude of ‘society’ (which
could be negative or positive); the family
environment, the dischargee has to return
to; the methods and powers under which
the police operate, existing Laws and
Courts’ attitude anything to do with recidi-
vism?

(5) Who is to be held, or is most, re-
sponsible for this recidivist rate: the pri-
sons; the offender himself; the offender’s
family; society; the police; the courts, o
what? oo

Rernarks for Exploration

A person is admitted to a prison institu-
tion in accordance with a court order, and
once admitted, his safe custody until the
expiration of the statutory period for
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which he may be detajned, is the prisons’
prime concern as well as that of the courts
and the public; and in the circumstances,
treatment and rehabilitation are only of
secondary importance.

Very often we hear that when a person
has been sentenced to so many years’ h'ard
labour, the public express joy that ‘it is a
good thing he has been caught and put
away for a long time,' and in most cases,
a sentenced prisoner are expected to be
punished, not treated.

According to modern theory, most cor-
rectivnal institutions profess treatment of
the convicted inmate during his period of
‘forcible confinement.” Are conditions as
such, truly conducive to reform? What are
the factors considered to have operated, in
respect of a discharged prisoner or inmate,
who really goes straight? Is it because of
effective institutional treatment, or be-
cause of changed family circumstances, or
social conditions, or could it be because
of his attainment of a state of ‘maturity’
while incarcerated, which was not the case
prior to admission?

These questions are considered to be of
vital importance and need to be answered,
if the incidence of recidivism is ever to be
brought into proper perspective or re-
solved.

Juvenile Crimes and Crimes of Violence

(a) Imprisonment Cases

The age group of the 863 cases sén-
tenced to imprisonment during the last
Financial Year (1971-1972), for Robbery
& Assault with intent to Rob is as follows:

Under 16 ...... 1
16 to Under 21 ...... 254=29.43%
21 to 25 e, 349=40.44%
26 to 30 Ceaa.. 123=14.25%
31 to 40 veve.. 105=12.16%
41 to 50 baaae. 25
51 to 60 6

The above is the 3rd largest category of
offences, in respect of persons sentenced
to imprisonment without option of a fine;
Narcotics—4,685 (1st) and Other Larceny
—2,197 (2nd).

(b) Training Centre Cases

Of the 559 cases sentenced to detention
in a Training Centre during the last Finan-
gial Year (1971-1972), 283 or 50.62%
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were committed for Robbery & Assanit
with intent to Rob. This is the trend for
the past 8 years or so, and it is hoped that
from the above an idea may be gathered
of the situation in Hong Kong.

Possible Causation and Areas of Research

(1) Penetration of our predominantly
conservative, law-abiding Chinese popula-
tion by foreign cuiture, through Televi-
sion, movies, pop music, fashion, .an'd
magazines, etc., where the emphasis 1s
mostly on revolutionary and new traits,
such as drug abuse, long hair, mini skirts,
violence and especially ‘sex’ in contempo-
rary films, where the theme and scenes
portrayed are often excessively sensuous
and suggestive, if not, from a certain ‘stand
point, obscene. As a result, new attitudes
and rebellious confrontation to established
family tradition, law and order are en-
gendered, causing nuUmMerous conflicts and
disorders. : ‘

(2) The increasing break-up of tradi-
tional family units. Youngsters no longer
want (o are very much disinclined) to
live with parents or family elders, and
wish to avoid home congestion and family
discipline.

(3) The growing economy of Hong
Kong, with the availability of more scien-
tific inventions, luxury items and services,
pleasure avenues, etc., all of which have
inspired new outlook in our youngsters as
well as new desires, which may involve ex-
penditure well beyond their humble in-
come, if any, and even that of the average
citizen. .

(4) Rapid industrialization and urbani-
zation, resulting in mass movement of peo-
ple into urban districts with a simultaneous
switch from primary to industrial occupa-
tions, thus creating an exceedingly serious
problem of overcrowding. Further, frust-
ration caused through excessive noise from
factories, aircraft and vehicles; traffic de-
lays; air pollution and the rising cost of
living, are perhaps some of the other fa.c-
tors which drive people into anti-social
acts, in search of an escape from the
pressures and reality of their environment.

(5) The uneven distribution of wealth
in Hong Kong, as reflected in the sky-
scrapers and squatter huts and resettle-
ment districts. Not so much the adults,
but the youngsters (so called new genera-
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tion), are no Tonger willing to live in their
family huts and resettlement cubicles,
sometimes with not even electricity, and
where necessities Jike water supply and
lavatories are still, in some cases, com-
munal. An air conditioned room with hot
showers, spring beds and push-button serv-
ices in a hotel or public apartment, is
preferred, though normally it cannot be
afforded.

(6) The urban areas of Hong Kong
are inundated with public apartments and
hotels which are open to all and anyone
who can pay the rent, thus enhancing the
mobility and concealment of criminals,

Remarks for Exploration

Some 10 years ago, topless and nude
scenes were banned on T.V. and in cine-
mas, and magazines or other publications
with such pictures and advertisements were
much more difficult to come by.

Today, the incorporation of sensuous
sex scenes by film producers is a must if
their films are to expect a reasonable re-
turn in the Hong Kong box office. Maga-
zines and other publications with sugges-
tive scenes can easily be bought at almost
any newspaper stall, even in first class
book shops.

Films with an emphasis on violence
(sword fights, armed robberies, cow-boy
brutality, the rapist, mass execution and
torture of victims etc.)), are also exceed-
ingly appetizing attractions for the young-
sters,

Can we pause for a moment to consider
whether the above circumstances have any
effect, at all, on our youngsters’ behavicur
today? Is it not natural for the youngster
to imitate what he sees and hears? To see
an actual demonstration on a wide screen
of how the violence was applied, to actu-
ally visualize the ingenious and sophisti-
cated techniques of robbing a bank, of
committing a crime and circumventing the
law, is perhaps too much for the innocent
and impressionable youngsters to resist the
temptation to see if he could do the same.

Another phenomenon is the undeniable
tendency of family break-ups. Our young-
sters, influenced by contemporary trends,
want to be free, independent in- thought
and action, and this is not normally pos-
sible within their own family sphere. For
parents to. teach .their children about

morality, Christianity, dignity, love and
responsibility, etc., is a traditional duty,
centuries old. The contemporary thinking
of today is based on ‘equality,’ ‘If you
(adults), can drink, smoke and have sex,
why can’t we? ask the youngsters. The
present demand and line of thinking are
that young people should be given the
right to live the way and the kind of life,
they like, and not necessarily in the way
their parents or ancestors used to live.

The teenagers in Hong Kong, as well as
many other places, complain about the
endless restrictions imposed on them by
parents. ‘Can’t grow long hair, as I am
not a girl. Can’t or should not have sex,
until I am married. Can’t invite my friends
home for a smoke, or stay out for a few
days.’ Practically nothing is said to be right
or possible with their parents, at home,
whom they brand as obstinate. The answer
is to run away from home and school. To
live by themselves, and do as they want,
with whom, where and when, they like
without interference. The social -result:
school dropouts, too young, untrained and
unskilled for proper employment. The
easiest or perhaps the most common way
out for girls is to become dancing or bar
hostesses, even cull girls, There is also the
problem of unmarried mothers, abandoned
or neglected babies.

Boys become integrated into groups,
which specialize in nothing but anti-social
acts, like intimidation, armed robbery,
drug addiction and various other forms of
delinquent behaviour, which initiate their
embarkation on a career of crime.

The growing economy of Hong Kong,
though lopsided, makes available an end-
less list of appealing items such as high
powered automabiles, motor cycles, came-
ras, coloured T.V., Hi-fi equipment and
transistors; pleasure avenues such as cine-
mas, night clubs, dance halls, girls’ bars,
dog and horse racing, etc., that it is im-
possible not to capture the interest and
desires of our youngsters. With their
modern orientation, - they ' easily become
frustrated with the limitations and over-
crowding ‘in their own homes, with the
noise of children crying and shouting, and
mahjong games in the neighbourhood.
They are dissatisfied with sub-standard
living in squatter huts or even resettlement
or low-cost housing estates, and often with
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a little encouragement from a friend, who
has had ‘a head start,” feaches a decision
to embark on a new approach—to live it
up, to enjoy push-button and personal
services, with little idea of the enormous
price that needs to be paid.

Another aspect which I personally con-
sider greatly contributes to the crime rate
(juveniles’ and adults’ alike), is the ease
with which temporary shelter or accommo-
dation can be obtained in Hong Kong.
Unlike in the rural villages, where stran-
gers can immediately be singled out, a
person committing a bank robbery or,
say, an assauit on the island,” can easily
move into a public apartment house or
hotel in Kowloon, the New Territories or
even in Hong Kong itself, and stay for as
long as he considers necessary, without
inducing any ‘suspicion, as public apart-
ments and hotels are meant for the pub-
lic, and customers are not expected to be
known.

The fact that the urban areas of Hong
Kong are inundated with such accommo-
dation, which are open to all and anyone
who can pay the rent, provides an ideal
hiding ground, and enhances the oppor-
tunity for criminals to disappear after the
commission of an offence.

On the other hand, the pepulation densi-
ty, caused by 4 million people from dif-
ferent parts of China (speaking many dif-
ferent dialects) and from different coun-
tries and races all crammed into less than
400 square miles of land; the constant and
forcible uprooting or displacement of fami-
lies from old localities, due to gigantic
Government and private urbanization pro-
grammes and development schemes, in
addition to alarming rent increases as a
result of opportunistic racketeers and inef-
fective Government control, have not only
destroyed but constrict the growth of the
district or neighbourhood system, making
Hong Kong today nothing but a large
family of strangers.

Concluding Comments

There is ample evidence that Hong
Kong is not the only society facing a high
recidivism rate, as is reflected in Japan’s

‘figure, and though the causative factors

might be different, the need to devise
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suitable social measures to contain the
problem is, therefore, a ‘common’ one.

It is not unnatural or without good rea-
son that the victim of a crime expects the
punishment of his offender, ror can the
court be blamed for imposing the penalty
that is prescribed by law, for the offence
committed, since it is its duty to do so.

Some authorities in the field of preven-
tion of crime and the treatment of of-
fenders however, stress that there are far
too many laws and penal sanctions that
identify behaviour as punishable, and that
less crimes would be committed if many
acts were not branded as illegal.

It is also a strong argument that ‘lasting
peace and stability’ cannot be achieved
throngh the mere enactment of stringent
legal provisions, or a fear of the punish-
ment that is stipulated by law; but can be
achieved only through the spontaneous in-
clination of the masses to live and co-
exist in peace, to mutually respect each
other and the law, as a result of well plan-
ned and comprehensive educational pro-
grammes, on a national, or better still, in-
ternational scale.

The laws need not always be imiple-
mented or interpreted rigidly or to their
fullest extent, and in this context, the
discretional margin within which the law
enforcement officers may act, must be
preserved and expanded.

It is felt that the retention of many
existing laws can have a useful deterrent
effect on the potential criminal.

On the question of implementation of
the law, a wide discretion is demanded
on the part of those most concerned, for
it is not always the best course of action,

or in the long term interest of society, the
Government, as well as the offender, that
he be sent to a penal institution, even
though the law makes it possible.

The circumstances in which the offence
was committed, the causative factors, the
manifested degree of repentance-after the
act, the possible psychological effect on
the offender by an institutional sentence,
and the inevitable social stigma which fol-
lows, should be dominant factors in the
minds of such law enforcement officers,
who should at all times consider first, the
non-institutional treatment approach, and
adopt confinement only in the most excep-
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tional instances and as the very final re-
sort..

' It is generally agreed that an institu-
tional sentence is one of the surest ways
of preeding further criminal tendency and
a‘ntx-social behaviour, and that stigmatiza-
tion not only affects the offender himself,
but victimizes innocent members of his
family and cause great strain on the econo-
my of the State.

In the case of offences for which the
penalty is not ‘death,’ and there is no
alternative but institutionalization, then
t%xe approach to such offenders, on admis-
sion, must be focussed on treatment and
rehabilitation—in anticipation of his even-
tual release and return to society—and
not punitive measures,

The object of treatment should be to
remove the cause of the crime, whether
it be physical, mental, social or whatever
else, and institutional programmes should
be S0 devised, as to make individualized
attention and therapy possible, which is
ruled out in too large and overcrowded
institutions, with a shortage of staff.

By means of institutional programmes,
the offender must be made to realize his
own weaknesses, his own fault, his respon-
sibilities and irresponsibilities, and the
public feelings towards his misbehaviour.
He must also be made to recoghize, and
be willing to conform in future to, estab-
lished mores and norms of the society in
which he must live. '

To those who still believe in punish-
ment, solitary confinement, meaningless
chores or hard labour, I suggest that this
is a self-defeating and negative approach.

Classification

The importance of proper classification
and assignment to the right institution
should not be underestimated, in the light
of possible contamination.

_In addition to present systems of clas-
sification of correctional institution in-
mates, it is advisable to further segregate
them in accordance with say age, family
background, social status, education, na-
ture of offence, etc. Example: Two first
offenders each serving a 6 years' sentence,
one a business executive, but a hit-and-run
driver, with a steady family; the other,
say, a drifter who had corumitted numer-

ous acts of armed robbery with violence
or perhaps rape, but has been confined for
the first time. In the light of future social
rehabilitation, prisoners with such funda-
mentally different backgrounds and cir-
cumstances, should be segregated, though
the shortage of funds and institutions
would conceivably be a problem.

Treatment

For the segment of society which may
be' dpscribed as hard-core or incorrigible
criminals, the retention of some measures
of punishment is necessary, but it should
b‘e administered only with the utmost cau-
tion and restraint.

Though treatrngnt programmes should
be administered on a humanistic basis,
care should be taken not to grant too
many privileges or to provide facilities
better than those enjoyed outside by the
average citizen, as it might encourage in-
difference to institution Jife, if not serve
as an incentive to be instiwitionalized.

) One proposal that deszives consideration
is that persistent recidivists should be con-
fined in different institutions, in accord-
ance with the number and nature of the
offences, with a fully publicized dimin-
1§hmg privileges system, as their convic-
tions increased. In this way, the potential
?ffender knows what to expect the next
ime.

Another suggestion is that at a certain
stage of recidivism, a fixed sentence
should be replaced by an indeterminate
sentence, e.g, for not less than...years
and not more than...years. In such a
case, the time of discharge would depend
on demonstrated progress in reformation,

Role of Society

The important and indispensable role
that society must play, in the offender’s
treatment and  rehabilitation  process,
should be given due prominence.

Without the understanding, co-operation
and assistance of the public, the ex-of-
fender will continue to be subjected to
yndqe pressure and discrimination, result-
Ing in an unhappy family situation, un-
employment and mental strains. This '
could easily precipitate the abandoning of
effort and the will to endure distress and
hardship, or to struggle for survival like
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normal citizens, thus leading to a relapse
to former habits. W ’
Society must be led to develop a more
objective and accommodating VIew .of
criminality, and accept that in some 1n-
stances, it is the prevalent condltgons :}nd
characteristics of society that inspire crim-
inal behaviour, and that taxpayers’ money
(their money) is being diverted from more
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constructive and useful comr'nur}ity invest-
ments, in all cases of institutional con-
i ent.

f.mftm i: to be seen, therefore,. tha_t the
responsibility for ‘containing’ crime, is not
that of any individual sector alone. It
must be realized that only the concerted
effort of all involved can ever hope to
find a solution to the problem.

R
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Diversion in the Criminal Justice System of Japan

by Toshihiko Tsubouchi*

1. The Criminal Justice System in Japan
has adopted a bold and diversionary role
at every level and stage of its operation,
You could see an illustration of it in the
flow chart attached. It is my belief that
these diversionary methods have been sup-
ported, by and large, by the country as a
whole.

I would describe to you the methods of
diversion:

1. Diversion at the Police Level

(1) Traffic Infraction Fine System (Traffic
Infraction Notification Procedure)

This Traffic Infraction Fine System was
established in July 1968 to alleviate the
heavy pressure on the agencies concerned,
by the sharp increase in traffic cases. This
system aims at avoiding stigmatizing mil-
lions of traffic violators as criminals, since
a minor traffic violator may be exempted
from prosecution, if he pays a “penalty
fine” within a specified time (Article 125-
132, The Road Traffic Law).

A person who is caught for a minor vio-
lation of the Road Traffic Law is first
given a “violator ticket” by a police offi-
cial, usually on the spot; it describes the
nature of the violation, the police station
to which he should rerort at a later date,
and the sum of mauey to be paid, which
is fixed by law.

There are two ways of paying a “penalty
fine.” He may pay at a post office or
certain other banking organ within one
week after the date of receipt of the vio-
lation ticket. This is called “provisional

. payment.”

If the violator follows this procedure,
he is not required to report at the police
station, When he does not make this pro-
visional payment, but reports at the police
station designated in the ticket, he is given
a written notification by a senior police
official. 'If he does not report at the police

* Public Prosecutor, Tokyo District Public
Prosecutors™ Office, Japan,

station, the notification is mailed to the
violator by certified delivery. If he pays
the “penalty fine” within ten days after the
date of receipt of notification, he will be
exempted from prosecution.

In case a violator fails to pay the “penal-
ty fine,” he is referred to the Public Pro-
secutors’ office and is dealt with under
regular criminal procedure. At first this
system was applied only to adult violators,
but it was extended in August 1970 to
cover juvenile violators of the Road Traffic
Law,

In 1971, this system was applied in
5,218,028 cases, which is 77.9 per cent of
the total violators of the Road Traffic
Law. In the case of adult cases only 4.6
per cent, and in juvenile cases only 1,8 per
cent, failed to pay the penalty fine within
the specified time and were referred to the
Prosecutor. It seems safe to assert on the
basis of this experience that the Traffic
Infraction Fine System has been operating
successfully since its establishment,

(2) Petty Offences Disposition

The responsibility for criminal investiga-
tion is vested by Law in the police, the
Public Prosecutor and his assistants.

After having conducted an investigation
into a crime, the police must send the case
with all documents and evidence to the

Public Prosecutor (Article 246, Code of-

Criminal Procedure), except in the cases
of Theft, Fraud, Embezzlement and crimes
concerned with Stolen Property where the
following conditions are present;
(a) the amount of damage is negligible;
(b) it is a petty offence;
(c) the damage is already recovered and
settled;
(d) the victim does not desire the punish-
ment of the offender;
(e) the case can be considered as acciden-
tal; and
(f) the possibility of recidivism seems to
be small.
In such cases, the police can terminate
the cases as “petty offences” which re-
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quire no punishment. In these cases, it is
only necessary for the pdlice to make an
ex post facto report to the Public Prosecu-
tor.

Similarly, in cases of gambling, if the
amount involved is small and it is a petty
offence, with no possibility of recidivism,
including that of the co-offenders, the
above-mentioned measure may be taken,
In 1971, 28,475 cases were disposed of at
the police level with the above-mentioned
measures.

On the other hand in the same year
2,720,796 cases were referred to the Pub-
lic Prosecutors by the police,

2. Diversion at the Public
Prosecutors' Level

(1) There are about 1,000 Public Pro-
secutors and 800 Assistant Public Prosecu-
tors in Japan, assigned to 632 Public Pro-
secutors’ Offices, distributed among 8 ma-
jor administrative districts. The Public
Prosecutor has the power to decide wheth-
er to institute prosecution in a case or not.
The total number of suspects disposed of
by the Public Prosecutors’ Offices in 1971
{excluding transfer of cases from one Pub-
lic Prosecutors’ Office to another) was

2,811,833,

These cases were disposed of as follows:
Prosecution ......... 1,907,944 (67.9%)
Non-prosecution ..... 449,903 (16%)
Referral to

Family Court ...... 425,837 (15.1%)
Stay of disposition ... 28,149 (1%)
Total ...viiiiiinnnn 2,811,833 (100%)

Of the total number prosecuted, 107,706
(5.6 per cent) were prosecuted through for-
mal public trial, 1,794,411 (94.1 per cent)
through summary order, and 5,797 (0.3
per cent) through summary trial proceed-
ings in traffic cases.

(2) Now I shall explain these Informal
Proceedings for Minor Cases: The sum-
mary order is given by the Summary Court
following informal criminal action initiated
by the Public Prosecutor in respect of
minor cases with the consent of the ac-
cused, The Court considers and decides
these cases on documentary and material
evidence submitted by the Prosecutor,
without & public hearing or hearing any
evidence from the defendant. The Court
cannot, however, iipose a sentence heavier
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than a fine of ¥200,000 (before July 1972,
350,000).

If the defendant is not satisfied with the
sentence summarily imposed, and demands
formal trial within two weeks of receipt
of notice of the sentence, the summary
sentence. is set aside and the case is pro-
secuted in ordinary proceedings (Art, 461
470, C.C\P.). Similarly, minor traffic of-
fences which are to be punished with a fine
of not more than 200,000 (before July
1972, #50,000) may be tried speedily in
summary courts, if the defendants are not
against this informal procedure. The
Courts hold public trial and render sum-
mary senfences pursuant to a simple and
speedy procedure (The Law for Summary
Proceedings in Traffic Cases, 1954).

(3) Suspension Of Prosecution: The
Public Prosecutor has the power to decide
whether to prosecute an offender or not,
even if there is enough evidence to pra-
secute and secure a conviction (Article 248,
C.C.P.).

The decision to suspend prosecution is
arrived at after very careful consideration
of a number of factors relevant to the
case. The Public Prosecutor has to find out
the factors leading to the offence, the of-
fender’s character, his age and the circum-
stances involved, and to check and weigh
his post criminal record. The Public Pro-
secutor has also to ascertain whether he
belongs to any undesirable group or organ-
ized gang.

Next, consideration is given to the gravi-
ty of the offence, the degree of damage
caused to society or a particular victim,
and whether the offence committed was as
a result of a premeditated act, whether the
offender is prepared to make restitution
and what are the feelings of the victim,

The Prosecutor will also bear in mind
that the decision taken for suspension of
prosecution should appear impartial to so-
ciety. The exercise of this discretionary
power by the Prosecutor aims at the re-
habilitation of the offender by  avoiding
stigmatization of him as a criminal,

The number of decisions of Non-Pro-
secution in 1971 was, as mentioned before,
449,903, Of this number, 371,096 (82.5
per cent) were suspended prosecntions
based on this discretion. You may want to
know, after giving the offender a suspen-

- sion of prosecution, what steps are taken
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to prevent him from committing further
offences,

In a larger city, the Prosecutors’ Office
has 2 so-called rehabilitation section. This
section provides assistance in the form of
food, lodging and transport fare to the
offender to return to his home town or
city. The officials in this section, who are
Voluntary Probation Officers and volun-
tary social workers, will also try to find
suitable employment for him, They will
always be ready to guide him {The Law
ic;rs Osﬁftercare of Discharged Offenders,

I shall now describe the Commmittee for
the Ix}quest of Prosecution. The inguest
comm.xttee consists of eleven members, who
are picked by lot from ordinary citizens,
This system seems to have been derived
from the Grand Jury System of the United
States and Great Britain,

:I‘he main function of the inquest com-
mittee is to examine the propriety of the
Public Prosecutor’s determination of Non-
Pros_ecution. Should the inquest committee
consider that the Prosecutor's decision to
suspen.d prosecution is not justified, the
committee may recommend to the Chief of
the District Public Prosecutor's Office to
prosecute or to re-investigate the case, Any
c{tlzen, or the victim of the case, who is
dissatisfied with the suspended prosecution
can appeal to the inquest committee for a
Teview of the case,

The number of such appeals is under
2,000 in a year and about 10 per cent were
referred back to the Prosecutor with re-
commendation to prosecute or to re-investi-
gate, ,

Ho».vever, the decision of the inquest
committee is not binding upon the Pro-
secutor, The law requires the Chief of the
D}Sﬁ:d Public Prosecutors’ Office to in-
stitute prosecution only when he agrees
with the conclusion of the inquest commit-

tee (The Law for the Inquest of P -
tion, 1948). 4 roseet

3. Diversion at he Sentencing
Stage by the Court

The nse of suspended sentence was in-
troduced in Japan in 19035, and its use has
been extended by Amendments to the
P¢nal Code increasing the classes of de-

fendants eligible to receive a suspended
sentence,

The Pepal Code provides, in the main,
the following pre-requisites for suspending
the execution of a sentence:

A. (1) The sentence which the court pro-
poses to impose upon the defendant is im-
prisonment {(or imprisonment with labour)
for( 2r;ot 11]m)re than three years;

there exist circumstance

to the defendant; and " favourable

(3) the defendant has not previously
been sentenced to imprisonment or g grav-
er penalty; or k

(4) the defendant, though previcusly
sentenced fo imprisonment or a graver
.pena!ty, has not again been sentenced to
imprisonment or a graver penalty within
five years from the day when execution
of the former penalty was completed or
remitted.

) B. (1) The defendant, having been pre-
viously sentenced fo Imprisonment or a
graver penalty and granted suspension of
its c?xecution, is sentenced to imprisonment
(or imprisonment with labour) for not more
than one year, and

(2) there exist circumstances ‘especially
favourable to him (Article 25, Penal Code),

The defendant, when granted suspension
of execution of sentence in accordance with
(A) may be placed under probationary
supexgv;sion during the period of the sus-
pension. In the case of (B), the defendant
must be placed under probationary super-
vision (Art. 25 (2), P.C.).

In granting suspended sentence, the court

must fix the period during which the de-
fenc}ant is required to remain on good be-
haviour. This period must be not less than
One year nor more than five years, If he is
convicted of another crime during this
period, the suspension of eXecution of the
sentence shall be revoked and the sentence
shall‘ be executed. When the period of sus-
pension has elapsed without being revoked,
the pronouncement of sentence loses its
effect (Art, 26-27, P.C)),
_ The number of suspended sentences has
increased yearly, In 1971, of the 69,142
persons who were sentenced to imprison-
ment (or imprisonment with labour) by
courts, 40,941 (59.2 per cent) received sus-
pended sentences, In the same Year, the
Courts revoked about 8 per cent of the sus-
pended sentences given by them.
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4, Diversion at the Prison Level

A sentence of imprisonment for a spect-
fied term or for a number of years floes
not necessarily mean that the convicted
person will remain in prison fo.r the whole
of that parcticular period of time. Under
certain conditions and circumstances, he
may be released on parole. .

Parole is granted by one .of the eight
Regional Parole Boards (District Offfanders
Rehabilitation Commissioners). An inmate
is eligible for parole, when he meets the
following stipulations: .

(1) Has served at least one-thlrd. of the
given sentence, or ten years of a life sen-
tence; '

(2) when he is considered pemte-nt;

(3) when he is considered not likely to
commit another crime during the parole
period;

(4) when it is believed that.the commu-~
nity will emotionally accept him on parole
(Art. 28, P.C).

The chief executive official of a correc-
tional institution can file a request for pa-
role on behalf of inmates, Or the _Parolf:,
Board itself may initiate a parole investi-
gation. ’

After a commissioner investigates the
parole application, the case is presented to
the Parole Board consisting of three com-
missioners. The case is discussed. and 2
final decision is made by majonf}{ vote
(Art, 28-32, The Offenders Rehabilitation
Law), . .

At any time after an inmate 1s admitted
to a correctional institution, upon request
from either the institution or t_he Parq]e
Board, a Probation Officer visits the. in-
mate’s family or any other person namefi
by him as having close ties with h1rr_1. This
process usually starts soon aftef the .mm’ate
has been admitted to a correctional institu-
tion. )

The Probation Officer investigates an,d
prepares the environment for the inmate’s
return to the community, The percentage

mainder of their sentence. A viol_ation of
the conditions of the parole subjects the
parolee to possible return to prison for the
remainder of the sentence.

However, parolees from pr?son tend to
remain longer in the community and have
been found to be less likely to be recom-
mitted to a correctional institution, thap
inmates released upon completion of their
sentences. For example, within the same
year (1967) as their release only 4:Q per
cent of the parolees comnmitted add;}xonal
crimes, compared with 10.9 per cent in the
case of those released after completion of
their senternces.

Only 28.8 per cent of the paro}ees com-
mitted another crime within five years
(1967-1971) of release as compared w:t'h
48.8 per cent of those who comp}eted their
prison terms. Strictness in granting parole
to recidivists and the improved use of pa-
role supervision techniques may })e gd-
vanced as the main reasons for this wide
difference. o

1I-1. In Japan, Diversion in the Crimi-
nal Justice System as described above,
seems to have achieved a great measure qf
success, The contributing factors to this
success, in my opinion, could be attributed
to the following: i .

Primarily, the Japanese people mhe_nged
from their forefathers and elders the divine
teaching of Buddhism and that of Qon-
fucianism which are richly characterized
by tolerance and seif-restraint, and preac:h,-
ed against obstinacy and revenge. A brief
examination of Japanese mythology as
compared with that of the ancient Germans
would illustrate the vast difference be-
tween the culture and traditions of Japan
and those of the West,

This is cleatly so, because, for more than
three hurdred years, as long ago as fro_rf\
818 to 1156, the death penalty was ogﬁ-
cially prohibited in Japan, whereas during
this same period, it was enforc<.ad in the
West even for petty offences. It is my be-

fief that tolerance and self-restraint are
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DIVERSION IN CRIMINAL JUSTICE SYSTEM: JAPAN

done as in the case of some other coun-
tries. Here, family and community ties are
still strong.

Japan is also forfunate because of its
single race and one identity setting. It has
no problems of racial and cultural com-
plexity like some other countries. As such,
it is possible to carry out these diversion-
ary methods without resort to total de-
pendence on punitive measures as provided
in the criminal justice system. -

Another reason for the success of these
diversionary methods in Japan is that Japa-
nese Judges, Public Prosecutors and other
officers who are involved in the administra-
tion of criminal justice and treatment of
offenders, enjoy the confidence of the
people.

In Japan the status of Judges and Pro-
secutors is the same; and because of their
independence and impartiality, their per-
sonal status and salary being protected,
they are respected by the Public, Judges
are highly regarded on account of their

justness and integrity, Prosecutors are also
regarded as the impartial representatives
of the public’s interest.

A recent public opinion poll conducted
by a well-known news agency showed that
the majority of the people of JTapan are in
favour of public officers who are flexible,
and act as humanely as possible, in the en-
forcement of the law of thei: country.
They are against officers who are too
strict and stereotyped in their application
of the law.

11-2. So much has been said about diver-
sion in the administration of the Criminal
Justice System. It would be in the interests
of justice to consider whether or not deci-
sions taken at the various levels and stages
where the diversionary method is applied,
should be consistent, As an exampie:

(1) Decision of the Prosecutor in regard
to prosecuting the suspect or suspending
the prosecution; .

{2) Decision of the Judge whether tfo

suspend the sentence of imprisonment or

not;

(3) Decision of the Parole Board wheth-
er to release the convict on parole or not,

Society's feelings and demand for justice
are strong immediately after a crime has
been committed. However, they fade with
the passage of time.

The Prosecutor who has to make a deci-
sion at a time not so long after the offence
has been committed, will not only consider
the individual circumstances of the suspect,
but also the gravity of the offence and the
retributive feelings of the victim and so-
ciety.

Judges also have to take into consider-
ation the revengeful feelings of the victim
and the social impact of the offence, when
they decide on the kind of punishment to
be imposed on the accused.

Once the sentence, which shows the eva-
luation of the community in relation to
the offence, is pronounced against the ac-
cused in public by the Judge, society would
feel that justice has been done. It would
also be felt that punishment has been
awarded where punishment was due.

However, the general purpose of sen-
tencing an offender to punishment at a
penal institution is modified at the prison,
becanse of the concept of correction and
education adopted towards the convict by
the prison administration. The emphasis on
correction and rehabilitation comes to the
fore-front as a means of achieving the goal
of prevention of crime ultimately.

We should, therefore, attach great im-
portance to the measures taken for reform-
ing and rehabilitating of offenders. 1 amn
afraid that I may have over-emphasized
the difference between the judicial stage

and that of the prison administration, How-
ever, I deem it important to take into ac-
count the difference in the specific roles
of Prosecutors, Judges, Police and prison
administrators, and to establish a unified
operation of the criminal justice system
through all the above-mentioned organs,
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Summary Report of the Rapporteur

Chairmen:
Rapporteur:
Co-Rapporteur:

Mr. Yasuo Oshiba and Mr. Tomiyoshi Kawahara
Mrs. Libertad Barbasa Polintan (Philippines)
Mr. Mohamed Hassan Bin Ngah Mahmud (Malaysia)

Titles of the Papers Presented
1. Vocational . Training
Training Schoo}
by M,
Mahmud (Malaysia)
2. Prison Laws, Rules and Regulations

by Mrs. Libertad Barbasa Polintan
(Philippines)

Vocational Training in a Juvenile
Traiving School

Mr. Hassan (Malaysia) briefed the group
embers on the Population structure of
the various ethnic groups, and industrial
development in West Malaysia. In 1974,

in a Juvenile

the total population was 8.9 millions com-
posed of 50 per cent Malays, 36 per cent

3. Some Problems of Rehabilitation in a Chinese, 11 per cent Indiany, and 3 per
Contemporary Maximum Security Pri- C¢ent others. The Malayg predominantly
son live in rural

areas, and the majority of
them are agricultural workers, There has
been a tendency in the recent years for
the Malays, especially among the Youth,
to migrate to urban areas in search of
employment. More thap 60 per cent of
the Chinese live i urban areas, particularly
in the big.towns where they are engaged
in business and Mmanufacturing industries,
About 2/3 of the Indians are living in
rural areas and are ‘settled jn estates where
they work-in 1ubber, oil palm, and coconut
plantations. .
Industrial development has strongly cen-
tered around the principal cities in West
Malaysia and the extent of - industrjal
development has rapidly expanded, parti-
cularly industries such ag metal working
and fabricating, food, textile, chemical,
plastic, construction and service industries,
- On the other hand the nature of basic
_tubber, palm oil, pineapple, tapjoca, tin
mining and lumber industries has led to
the considerable development of processing
plants ‘in rural areas, Along the coastal
areas fishing industries have improved with
the use of midern equipment, o
Subsequently the Presentation touched
on the set-up and administration of the
Taiping Boys’ School (Interme.iiate Refor-
matory School) which caters for boys from
West Malaysia between the ages of 13
years and 15 years at the time of commijt-
tal, The maximum accommodation is for

by Mr. Narain Singh {, Singapore)

4. Corrections in a Vietnamese Society
by Nguyen Quang Giu (Vietham)

5. On the Problems of Smoking as a
Violation of Institutional Regulations
by Mr. Hachitaro Ikeda (Japan)

6. A Historical Review of Classification
Methods in a Juvenile Detention and
Classification Home
by Mr. Tsuneo Yanai (Japan)

7. The Treatment of Traffic Offenders in
an Open Institution

by Mrs, Mitsuyo Yoshitake (Japan)

Introduction

The members of Group I comprised
of Correctional Officers who presented
topics which covered a wide spectrum
relating to the correctional system and the
administration of correctional institutions
and this appeared to be the reason why

these participants were considered to fall
within one group,

The topics were presented in accordarice
with the above-mentioned sequence and
every presentation was followed by further
clarifications by the member concerned,
Eventually all the members in the group
participated in the discussion by voicinig
their comments, views and experiences.

157



GROUP WORKSHOP III

120 bqys who fall ung{er' the following
categories: ) o
(a) Those who have committed criminal
offences,
(b) Those who are in need of care and
protection, ,
(c) Those who are beyond parental m‘mtro .
The percentage of pupils according to
race as on the 10th April, 1973 was 30
per cent Malays, 23 per cent Chinese, 45
per cent Indians and 2 per cel?t others.
The school provides formal primary edu-
cation while those in the secondary level
attend outside schools. Besides fo.rmal
education the pupils receive vocational
training in motor-mechanics, carpentry,
tailoring, basketry and barbering, which
are provided and structured' towards tt}e
rehabilitation of juveniles with two main
purpases, i.e., one lies in its tt%erapeutgc
value and the other in imparting basic
_skills so that juveniles can secure employ-
ment after release. .
The Administration encounters Vvarious
problems and difficuities to achieve the
desired results. Due to specific factors 1t
has been found to a large extent that the
types of training provided are not econo-
mically beneficial to the juveniles. The
aggravating factors are centred around t_he
abilify of the boys and the nature of train-
ing provided, namziy, the wide disparity in
the level of education—around 10 per cent
of the boys have never been tO schopl,
80 per cent have had primary education
and 10 per cent have had secondary educa-
tion. Furthermore, 98 per cent of the boys
had left school between 1 to 10 years
earlier at the time of admission. Tl.le boys
are found not to be classroom o.rlentated
and they are only good with their hands.
The minimum training period of 18 months
has been found to be too short to epa’ole
a boy to acquire the degree of skill to
successfully compete for a job upon Ie-
lease. Most of the boys in the school come
from under-developed areas were vocations
in motor-mechanics, carpentry, and tailor-
ing are not easily available. In accordance
with the labour law the boys released from
the school {mostly below 17 years old) are
not within the age bracket to enter the
employment raarket. ;
The group discussion was centred around
the remedial measures that couid be uqder-
taken in order to tackle the present situa-
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tion, particularly with regard to the modi-
fication of training programs anc}' _the
modes of improving training facilities,
methods and techniques. However, all the
suggestions put forward_have already been
implemented in Malaysia.

Prison Laws, Rules and Regulations

Mrs. Polintan (Philippines)‘prgsented a
paper pertaining to the o_rgamzanonal set-
up of the Bureau of Prisons, the admin-
istration of penal colonies for‘m(‘:n, the
history of the Correctional Institution for
Women, New Trends in Correction, apd
the Presidential decree under the Martjal
Law.

In the penal colonies the coloni§t§ are
graded according to conduct and eff;cgency
and are granted extraordinary privileges
based on behaviour and service:. Qne of
the unique features of the colonies is that
released colonists have the right to remain
in the reservation to start life anew. Th.elr
families are transported to the reservation
by the Bureau of Prisons and they are given
land for cultivation and housing, have fl_sh-
ing rights in waters adjacent to the colonies,
and provided with clothing and household
effects, sundries and a monthly allowance,

Prior to 1931, women prisoners were
confined in the proximity of quarters fpr
men prisoners. The only vocational train-
ing was embroidery. Subsequently, a sepa-
rate prison for women Wwas erected wh?re
diversified vochtional activities were came_d
out such as poultry and pig raising, fru}t
growing and padi-cultivation. Classes in
adult education and home arts were also
organized. For psychological reasons, the
name of ‘Women’s Prison’ was altered 1':0
‘Correctional Institution for Women’ in
order to console the prisoners that they
were not detained as convicted and sen-
tenced prisoners, but for proper care and
guidance and rehabilitation for eventual
release to society. ‘

One of the main problems confronting
the prison administration, especially in ‘the
men’s prison, was that of over-crowding.
New trends were gradually developed fanfi
this problem was teduced when the crimi-
nal justice system deployed a new move by
limiting the number of people septenced
to imprisonment. This was p.ossx'ble by
eliminating from the criminal justice sys-
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tem, those cases of drunkenness, ete,, and
treating them instead as medical problems.
Bail system was introduced which to a
great extent reduced the number of people
detained prior to trial.

In September 1972, the President de-
clared Martial Law and Presidential Decree
No. 28 stipulated among others, the estab-
lishment of Seven Regional Prisons and
Converting Existing National Institutions
into Regular Prisons and Penal Farms and
appropriating adequate funds as a positive
solution to the problems resulting from
over-crowding.

Two main problems were discussed
concerning finance and lesbianism., As
finance was beyond the scope of this
group, the problem of lesbianism was wide-
ly discussed. All members aired their views
and suggestions and it was found that
such a problem was universal and very
difficult to solve with any specific treat-
ment, Among the suggestions was that of
referring these wonten to specialists in their
respective professions, such as a competent
Psychiatrist and a Psychologist.

Some Problems of Rehabilitation
in a Contemporary Maximum
Security Prison

Mr. Narain Singh (Singapore} dealt in
great detail with the problems confronting
the Prison Administration in the process
of rehabilitating criminals. The term reha-
bifitation has been much over-used and
misunderstood in its true perspective. In
the context of this paper, rehabilitation was
defined as the process of equipping a per-
son morally, socially, and psychologically
by imparting social values, strengthening
the personality and the provision of voca-
tional training.

Generally, the primary objective of pri-
son is the safe custody of criminals; how-
ever, such objective has undergone changes
from time to time, The Prison has incor-
porated rehabilitation as an essential objec-
tive with the formulation and implementa-
tion of meaningful programs, executed
more comprehensively by trained personnel
through specialized treatment such as
group counselling, Psychological and Psy-
chiatric treatment and Vocational training.

One of the pitfalls which cannot be

. avoided is that-although the prison is a

hive of activity, it is a life of routine that
is found in & prison. The inmates do what
they are told to do and the whale set-up
runs according to a pattern where both
the staff and inmates are busy doing their
daily chores of maintaining discipline, issu-
ing meals, cleaning the place, etc. As such
there is hardly any time for individualized
treatment or organized programs., Due to
inadequate proper facilities, organized pro-
grams cannot be executed effectively and
efficiently. One of the main problems en-
countered in the rehabilitation of criminals
is the absence of facilities for accurate
diagnosis of the personal and social prob-
lems of the criminals which we all know
is essentiaj for the planning of any re-
medial program. Over-crowding due to lack
of accommodation is another problem
mentioned, as such an atmosphere is not
conducive to rehabilitation. With regard
to prison industries, it was cautioned
against the emphasis placéd on production
rather than the inmates’ needs. Ideally,
prison industries ought to be established
for the purpose of training the inmates
and not for monetary gain, as the long
term intangible benefits achieved by the
successful rehabilitation of an offender will
far outweigh the monetary gain.

Prison Staffs are the catalysts and agents
for the successful rehabilitation and treat-
ment of criminals and they should be peo-
ple of the right calibre and quality, but
this field fails to atiract people who have
well balanced and equipped ' personalities.
One of the reasons mentioned is that the
salary and fringe benefits are not suffi-
ciently lucrative; prison officers do not
enjoy a high prestige in society as they are
considered as misfits. Working conditions
are physically and psychologically strenu-
ous, the scope of the service is very limited
and pains the least recognition in relation
to other services.'In addition, prison offi-
cers have to perform two apparently oppos-
ing roles—custodial on the one hand and
rehabilitative on the other, which have
caused confusion, but those who are dedi-
cated and ‘have interest in . the welfare
of the prisoners console themselves with
the notion that ‘“Rehabilitation comes
alongside Custody, for without custody,
who is there to rehabilitate?”

Another major problem confronted by
the administration is concerning an inmate
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culture which has the fundamental prin-
ciple that inmates are to refrain from help-
ing prison or government officers in mat-
ters of discipline and should never give

information of any kind which may do

harm to fellow prisoners, thus establishing
a value of loyalty among prisoners in their
dealings with each other. As a result the
prison off s find it very difficult to cope
with such a situation.

The group had lengthy discussion on
topics pertaining to prison officers’ salary,
pension and working conditions. All the
group members participated actively by
giving their respective views and comments
on the avenues to maintain contact between
society and the prisoners socially and
casuaily.

Corrections in a Vietnamese Society

Mr. Giu (Vietnam) presented a theore-
tical paper on the ideal setup of a correc-
tional Institution. As we all know Viet-
nam is still at war, resulting in a situation
wherein the Government cannot devote
much attention to the criminal justice sys-
tera; however, there is a growing public
interest to improve the system, particularly
in the field of corrections. The Vietnamese
correctional system is based on the prin-
ciple of rehabilitation aiming at reforming
~ the offenders to become useful and respen-

sible citizens in a free society. Correctional

centers should provide facilities for reli-
gious observance and worship for all cate-
gories of prisoners. Adequate medical and
dental personnel and facilities should be
made available for prisoners who need
ordinary and specialized medical examina-
tion and treatment. _

In order to facilitate their readjustment
to society, prisoners should be given the
opportunity to acquire educational, voca-
tionial and cultural knowledge and to im-
prove their latent ability. All types of voca-
tional training should be available and

~ prisoners should be guided to engage them-
selves in vocations more suitable to their
interests, abilities, and personalities. All
levels of education from literacy classes
to professional courses should be made
available. Cultural aetivities should be car-
ried out as a form of training in order to
enable the prisoners to respect and appre-
ciate society upon release.
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Civic education plays an important role
in developing a sense of responsibility, dis-
cipline and moral obligation. The provision
of such education for criminals or com-
munists acts as an ideological guidance for
them to overcome and understand their
own psychic or emotional pressures which
lead them to criminal activities.

Recreational facilities should be provid-
ed and activities carried out in line with
the outside world, In order to sow the seed
of “give and take policy” and to develop
their sporting spirits, the provision of
organized indoor and outdoor games and
social gatherings is very essential. Pri-
soners should be encouraged to read and
reading materials should be readily avail-
able, provided that the materials are suit-
able to their individual nature and ability,
otherwise the more they read the more.
they know and the more they know the
more they will forget. v

In the field of living guidance, the serv-
ices of social welfare personnel are desir-
able; from them the prisoners could get
moral and financial support, guidance, and
counselling. In most Institutions, the im-
portance of such a service has not been
fully realized.

Rehabilitation of prisoners is not the
sole responsibility of the prison authority.
"Fhe members of the public as well hiave

an ecjually important role to play and their
services of a purely social nature should
be encouraged in order to enhance the

morale of the prisoners and to make them:

feel that society has not neglected them.

Maintaining the relationship between the
prisoners and their families is of utmost
importance in order to develop the good
qualities of the prisoners and to facilitate
reunion after release. Prisoners should be
free to receive visits from family members
and to correspond with them. In cases of
emergency such as the demise of dear ones
or close relatives, the prisoners should be
allowed to attend the funeral ceremonies
and rituals. -

All group members participated in the
group discussion of this topic and particu-
larly of the difficulties faced by the Viet-
namese in the preseat turmoil of human
conflicts in order to provide both the
ordinary citizens and the criminals the life
which they cherish and deserve. Various
views and- suggestions were put forward;

mimpt s
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bovyever, as says a Vietnamese adage “it
is impossible to cover the sunlight with
bare hands.”

'On the Problemss of Smoking as a
Violation of Institutional Regulations

_ Mr. Ikeda (Japan) pointed out that viola-
tions of institutional regulations in the
form of disciplinary offences, are the
major problems encountered by the cor-
rectional administration, Disciplinary cases
are summed up monthly in the district cor-
rectional headquarters of Sapporo, Sendai,
Tokyo, Nagoya, Osaka, Hiroshima, Taka-
matsu and Fukuoka, The four groups of
these disciplinary cases are the following:

(a) Violent cases such as murder of inmates
and personnel as well as bodily injury
and others.

(b) Petty thievery and illegal transactions
of goods and food,

(o) Disobedience and petty quarrels,

(d) Miscellaneous offences such as escapes,
immoral acts, gambling, etc.

The problem of smoking comes under
group (b).

In Japan, smoking is prohibited in both
adult and juvenile prisons. However, this
regulation cannot be strictly enforced due
to multiple factors. :

_One cf the problems affecting discipline
is t}}a‘t through smoking various undesirable
actlvxt.ies come into practice, such us ex-
f;hangmg of goods and food (barter trad-
ing) illegally, gambling and so on. The
source of such anomalies is very difficult
to detect as it is like a poisonous gas which
no one knows where jt comes from and
how to stop it. Such a situation exists in
a very organized atmosphere as the pri-
soners have their own code of conduct,
social control and sense of belonging. They
form their own informal prison society and
no one prefers to become an Informer
{!mpwn as Chinkoro), to the administra-
tion, as such a person is Tooked down upon
as an outcast and is severely ostracized
from their informal society,

Generally, a newcomer is compelled to
smoke by the old timers so that he will
be ordained as a member of the informal
group of this particuldar prison society.
Such a ceremiony has a binding effect
on the future relationship of the prison
society. Nevertheless, the prison authority

continuously attempts to solve these pro-
blems, by improving the social situation
as well as applying modern correctional
science, and the situation is presently
qnder control. However, the total eradica-
tion of smoking is not practically possibie
because in the Japanese society, smoking is
not a crime, only prohibited to minors, and
to smoke is not essentially or morally anti-
social.

Prisoners obtain cigarettes or tobacco
from two main sources, namely: by taking
the s'upplies along with them at the time of
admission, as a thorough search by prison
authorities concerned is not possible. The
other source of supply is from the outside
community who cleverly organize methods
of throwing cigarettes over the prison
walls into the prison compound by mieans
of stuffing cigarettes in the body of dead

- animals such as rats, and by putting ciga-

rettes 1:n bricks which normally avoid the
attraction and attention of prison officers.

The group had a lengthy discussion on
problfams related to this topic particularly
pertaining to the ill-effects of smoking,
danger of fire and the undesirable practices
as a result of smoking.

A Historical Review of Classification
Methods in a Juvenile Detention
and Classification Home

Mr, Yanai (japan) presented a-paper on
t'he historical cevelopment of juvenile de-
linquency and thie characteristics of classifi-
cation methods by dividing the subject into
four stages.

The first stage from 1945 to 1950 was
characterized by poor economic situation,
the delinquents were poor in intelligence,
rough in personality, and disobedient to law
and social norms. Delinquent behaviour
was rampant in respect of petty thievery
which was committed in order to survive,
For Classification purposes, a home was

set up in 1949 to measure delinquent intel-

ligence, personality, and attitudes, analyze
problems and diagnose the disease for ap-
gropriate treatment. Classification was car-
fxed out by means of psychological tests,
interviews and observation of the inmate’s
behaviour. In this field, only the Psychiat-
rists had the experience in freating crimi-
nals, as there were very few Psychologists
and Sociologists then, thus the. Classifica-
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tion method was greatly ingluencecl by the
discipline of psychiatry. =

During the period from 1951 to 1955,
the characteristics of delinquency changed
tremendously with the increase in sexual,
traffic and drug offences as well as of-
fences against persons which were usnally
committed with violence. During this period
the families had not recovered from the
damage caused by the war and could not
function effectively, It seemed that the pri-
mary causes of delinquency then were due
to paverty and the absence of parents. In
this period the diagnosis of delinquency was
geared towards treating delinquency as an
illness, but too much emphasis was placed
on the delinquents’ characteristics such as
“lack of will,” “explosive” and “lack of
emotion,” As the Psychologists found that
such diagnosis mainly pointed out the per-
sonality characteristics of delinquents, it
was not practically effective; so they em-
barked on a new approach by placing em-
phasis on the description and analysis
of concrete data of delinquent conduct
through psychological tests such as intel-
ligence tests, personality tests, projective
tests and performance tests. Due to the
Jack of personnel, the Psychologists relied
solely on. psychological tests, thus they
overlooked social investigations.

The period from 1956 to 1965 was
marked by the achievement of high econo-
mic success and the nation’s ¢conomy was
stabilized. The effect of Western civiliza-
tion made a terrific impact on the youth
which ‘led to their involvement with de-
linquent gangs, drug takers, and car
thieves., In order to keep up with the
drastic change in modern society, classifi-
cation underwent another phase of transi-
tion in its methods. Psychological tests
were replaced by a thorough description
of the delinquent’s life history and envi-
ronmental factors which were found to
be more appropriate and meaningful, The
social history of delinquents was gathered
through interviews and close observation
of the delinquents, mainly by means of
establishing rapport between the inter-
viewer and the interviewee, During this
period projective testings such as the

Rorcharch test and the Thematic Apper--

ception test as well as the Electroence-
phalogram were resorted to.

From 1965 onwards, Japan experienced
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a decrease in juvenile delinquency mainly
due to the economy becoming very stable,
and most of the people were engaged in
rebuilding the nation, so that there were
very few opportunities for the underworld
characters to engage in their nefarious
activities. Along with the prosperity of
the country, came another impact from
Western civilization, and those were the
“Hippies” who manifested this influence
by riots particularly by University stu-
dents; this also led to the increase of
traffic offences.

Presently, the Classification Board is
planning another method of dealing with
this new phase of juvenile delinquency.
Along this line, several kinds of tesis
were invented like the Ministry of Justice
Personality Inventory to detect whether
the client takes the test seriously or not.

Impetus is given to Psychotherapy, an
example of which is Rogerian's assertion

that an individual can be fully understood -

only when he reveals his innermost
thoughts and feelings and which could
only be achieved through a close relation-
ship between the Interviewer and the
Interviewee.

Occupational Therapy and the Educa-
tional aspects were taken info considera-
tion because there were doubts about the
reliability of psychological tests, Under
occupational therapy delinquents are put
on dynamic situations while for educa-
tional purposes, the well behaved delin-
quents are separated from the bad ones
and about 70% of them are allowed to
return to society to prevent them from
being contaminated by the bad ones,
After a long period of trial and error;
Japan has finally reached the stage of
how to integrate the diagnostic treatment
of delinquency.

The group discussion covered wide
areas pertaining to the role of Psychology
in institutional treatment, the importance
of classification and the universal pro-
blems encountered by institutions in the
field of Rehabilitation.

The Treatment of Traffic Offenders
in an Open Institution

Mrs. Yoshitake (Japan) introduced the
traffic situation in Japan with particular
reference to the increase in automobiles

SUMMARY REPORT OF RAPPORTEUR

and the simultaneous or proportionate in-
crease in traffic offences since 1961. She
a_lso explained the actual situation of traf-
fic v.lolation cases and criminal negligence
causing death and injury. In 1971, 700,-
299 traffic accidents occurred out o’f
yv}'uc%x 16,278 were fatal, 949,689 caused
injuries and this group accounted for
about 55% of all criminal cases. On the
average, 45 persons were killed and 2,602
were injured daily. Traffic offenders can
be classified into the following offences
S}xch as drunken driving, driving without
licence and disregard of traffic rules.

The ‘basic concept of treatment pro-
grams in the ipstitutions includes the de-
velopment of the individual’s self respect,
Frugworthinew, and responsibility to gain
1ns1ght and understanding of their own
social and psychological difficulties and
to develop to a functional level their res-
pective capacities and qualities,

The following types of courses are avail-
able at the Ichihara Prison:

Course A;
This course provides inmates training in

:actual driving and education. Only those
Inmates who have sufficient abilities and

- aptitudes for driving and who intend to

drive again after release are selected to
attend this course,

Course B:

. The xpain element in this course is group
counselling and education and it is parti-
cularly for those inmates who are con-

sidered‘not suitable to pursue driving as
a vocation due to poor aptitude and ability.
They are instead advised and encouraged
to take up vocational training.

Course C:

The program in this course mainly
covers various types of vocational training
which forms the major training program
9f this prison. It is provided for those
fnmates who have decided to give up driv-
ing as a profession.

The follow-up studies carried out on
ex-inmates revealed that more than 66,4%
of those who had attended the various
courses successfully obtained a driving
l{cenc'e in spite of the training and persua-
sion given to them to give up driving. The
cause can be attributed to the individual
desire to drive vehicles and due to the in-
convenience in daily life without using
a car.

It was stated that the effective treatment
of traffic offenders has not been found
and lchihara Prison is still going through
a stage of trial and error.

I?uring the discussion participants ex-
plained the traffic situations and probléms
encountered' in their respective countries
as well as the methods employed in the
treatment of traffic offenders. Fundamen-
tally, all countries face the same situation
and problems but the methods of treatment
o‘f traffic offenders vary due to different
circumstances and situations in  each

. country,

163




!

)

Vocational Training in a Juvenile Training School
(Taiping Boys’ School)

by Mohamed Hassan Bin Ngah Mahmud*
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ability, and the Principal has the final say
after considering the possibility of the boy
earning a living from hijs trade training,
after his release,

At present vocational training in the
school is limited to five courses, namely,
Motor Mechanics, Carpentry, Tailoring,
Basketry and Barbering, Training covers a
minimum period of 18 months and the
medium of instruction is in the National
Language (Bahasa Malaysia), Training in
carpentry and tailoring is for 3 hours daily
while in the other courses is for 6 hours
daily,

Training in  motor mechanics is cop-
ducted by an instructor and was introduced
in 1971. The class is full time and for 20
boys. They are taught simple basic skills
on how to handle tools, to strip and fix
back parts. of motor vehicles,

Carpentry is also conducted by an _in-
structor and is divided into two classes:
the morning and afternoon sessions. There
are 20 boys in each clasg and they are
trained in the use of traditional and power
tools to make furniture - and articles for
decoration.. The standard of skills varieg
from average to Ilow,

The tailoring course is also conducted
by an instructor in classes of twenty boys
in afternoon and morning sessions, The
boys are divided into 4 groups. Those in
Group D are beginners and they are taught
to sew underpants, Those in Group C
usually have had one year's experience in
tailoring and they are taught to sew shorts,
Boys in Group B are taught to do cutting
work and sewing of both shorts and shirts,
Those in Group A are taught how to make
trousers, pajamas and 50 on, The articles
sewn by the boys are for their own use,
The standard of skills varies from average
to mediocre,

Basketry is sponsored by the Board of
Visitors and it is conducted by one of the ;
staff members, The boys are taught to
make rattan baskets for the fishing, rubber,
palm oil and coconut industries,

Barbering is conducted by one of the
staff members and 6 boys are under train-
ing at any one time, The average training
period is around 18 months,

The problems encountered by the School
are that of giving adequate training to the
boys and in getting employment for them
after release. The problems confronted are

mainly due to the following factors:

1. Wide disparity in the level of education,

2. The boys are not classroom oriented,

3. Training period js too short,

4, Employment opportunity is very limited,

5. Not within the age limit for employ-
ment,

1. Wide Disparity in the Level of
Education

The provision of formal education jg
a problem. The disparity in the leve| of
education is wide and the constant admis-
sion and release of boys causes a big
headache to the administration, About 10
per cent of the boys have never been to
school before. 80 per cent have had pri-
mary education and 10 per cent lower
secondary education, Most of the boys
admitted to the schoo] had left school
between one to 10 years by the time of
admission, :

The school provides formal education
up to primary 6 and those in the secondary
level are sent to outside schools, Due to
the above-mentioned circumstances adequ-
ate formal education cannot be. given to
the boys and as such they do not have
adequate theoretical knowledge thus result-
ing in poor performance in thejr vocational
training,

2. The Boys are not Classroom Oriented

The boys are found not to be classroom
oriented and they are only good with thejr
hands. But classroom education is neces-
sary in order to equip the boys with knowl-
edge in caleulation, measuring and so on,

3. The Training Period is too Short

The minimum training period is only
for 18 months which is too short to enable
a boy to acquire. the. degree of skill to
compete successfully for a job on release,
On the average a boy receives between- 18
months to 24 months of training,

4. Employment Opportunity is very
Limited

As I have mentioned earlier, the majority
of the boys come from the semi-urban
areas where employment opportunity is
very limited. Vocations like motor-me-
chanics, carpentry and tailoring are not
easily available, From the Table showing
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the Employment Distribution  for boys
released from the school in 1972, it will
be seen that only 12%2 per cent of them
obtained employment in the vocation they
were trained in.

5. Not Within the Age Limit for
Employment

The majority of the boys released from
the school are under the age of 18 years.
As such they are not within the age
bracket who can enter the employment
market. In some cases the boys could
only get employment after many years;
by that time they would have experienced
the difficulties in leading a proper life,
and eventually ended up by committing
another crime.

At present, expansion of training faci-
lities cannot be undertaken due to the
shortage of land in the school premises
and :ae shortage of funds as well. Train-
ing in farming and animal husbandry
cannot be undertaken and these are voca-
tions which can benefit the boys from the
villages and semi-urban areas.

Improving Vocational Training

By the end of 1975, Taiping Boys’
School will move to a new premiises which
has an area of about 25 acres (around 10
hectares) which is 18 acres larger than
the present site. The new school will
accommodate a maximum of 200 boys
compared to the 120 boys at the present
school.

With adequate land for new projects,
there is a possibility that training in
vegetable farming, fruit growing and
animal husbandry will be introduced. It
is also envisaged that other training pro-
jects in various vocations suitable for
present day society will be introdnced.

The present types of vocational train-
ing will most probably be continued but
I presume that the syllabus will be revised
to suit modern society.

Training period might be increased from
the minimum period of 18 months to 3
years so that the boys can acquire ade-
quate skills in a particular vocation which
will enable them to compete for jobs
after release. This is not possible at pre-
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sent because of the large number of boys
on the waiting list for admission.

I hope during the discussion fellow
participants will air their views, com-
ments and experience on the problems
already mentioned and I hope to get some
suggestions to improve yocational ftrain-
ing in the Taiping Boys’ School.

Discussion

The group discussion Wwas centered
around employnient opportunities for the
boys released from the schiool.

In Japan the Juvenile Training Schools
carry out specialised vocational training
programmes Wwhich are divided into two
categories, namely—vocational training
and vocational guidance. In its imple-
mentation vocational training is a formal
training at a very high level in the field
of academic education, physical training
and trade training. Vocational guidance
is carried out at a lower level and for a
shorter period, and is aimed at imparting
informal and semi-skill training in various
trades. The classification method for ad-
mission into vocational training and voca-
tional guidance is based on the 1Q.,
ability and attitudes of the respective
juvenile. Hawever, it has been found that
the training provided and the modes of
practice do not conform to modern stan-
dards of development thus resulting in re-
jection by society. '

In Singapore, the vocational training
carried out is ptanned and programmed
according to the needs of the nation, in-
dustries and the requirements of the in-
dividual inmates, Industrial factories
sponsor  vocational training for boys in
juvenile training school and after their
release the boys are employed by the
industry concerned. This apprenticeship
scheme was introduced quite recently,

Another point mentioned was regarding
the opening up of more new land develop-
ments for youth, The Malaysian Gov-
ernment has embarked on a big scale in
the field of economic and rural develop-
ment but because of obvious reasons the
Government cannot  afford to open up
too many schemes at any one time,

Empiloyment Distribution

Types of Work 1962 63

‘68 69 70 '7! '72 Total

34 39 23

1. Selling cakes

and newspapers - 2 3

Spapers ...... - - - 1 - =
. Shop assistant . 15 6 4 9 S
Cereeen 11 8 10

. Rubber tapper ....... 31 2 2 3 5 3 12 PR
. Barber ...... R L R
. ¥egetable seller ...... 1 1 - 1 - 1 I ! ; i 2
. Temporary labourer .. 2 6 2 3 4 3
. Carpenter ........,. 7 6 3 -~ 3 2 i :1; 12 N
. Motor mechanic ..... 1 2 3 - - 3 3 3 3
. Electrician ..... R T ) > 1
. Cow herd ........... - 1 - - = I P 2 :
. Padi planter ......... - - 1 2 2 s 3 3 2 ;
. Gardener ,.......... 2 - 1 - -1 218
. Fisherman .......... 1 - 1 -] % - i :
. Furthering education .. 2 7 5 3 1 1 :

Tailoring ........... - 2 1 5 : :;' } f -3 25
. Unemployed ......... 7 16 11 - 6 2 4 1 I é ;

Total Number Released 42 44 32 43 48 39;
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Some Problems, of Rehabilitation in a Contemporary
Maximum Security Prison

by Narain Singh*

The aim of this paper is not to review
the rehabilitation programme being.car-
ried out in the maximum security prisons
in Singapore. Rather, it is to outline tk}e
problems associated with this concept in
the hope that we may learn from the
experience of the other countries and not
repeat the mistakes that they have ma.de,
more so as our country is undergoing
transition into modern penal trends.

The concept of rehabilitation of qf-
fenders is fast gaining momentum 10
all countries having greater awareness of
social defence. Unfortunately, however,
much over-used as the term “rehabilita-
tion of offenders” is, its implication doss
not always appear to be under§tood in its
true perspective. An attemp_t Is ma:de mn
this paper to review rehabilitation 10 the
conditions of a contemporary maximum
security prison.

Rehabilitation

Writers on this subject tend to define
rehabilitation somewhat differently. The
psychologists stress on the ego-strepgthen-
ing factor, and the environmentahst§ lay
greater stress on manipulation of the inter-
playing environmental factors. Ionwev‘er,
for the purpose of this paper, I will .def3ne
rehabilitation as the process of equipping
a person in need (in our case the of.t‘en.der
who may become an inmate of the institu-
tion due to economic, social or pers.onallty
factors) morally, socially, personality-wise
and with some vocation, so that t}e can
face up to the pressures of life wblch he
has hitherto been unable to do on his own.
The three important elements are:

(1) The social values of the offender
which need remodelling so that values held
by him do not conflict with the accepted
social values.

(2) His personality which has to be

* Principal Rehabilitation Officer, Changi
Prison, Singapore.
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strengthened so that the offender has
greater confidence in himself to face the
pressures of life. :

(3) Vocational training with a view to
enabling the offender to take up some
adequate employment upon releas; so that
he can earn a living in a socially ap-
proved way.

Maximum Securily Prison

This is an institution usually bounded
by high walls (it could well be by the sea)
in which the offenders are kept in custody
behind bars and locks and under surveil-
lance all the time, and where the primary
objective of the staff is the safe custody
of offenders detained therein. Maximupl
security prisons can vary conside:r_ably in
living conditions, treatment facilities and
procedures and physical structures.

Objectives of the prisons have under-
gone varying changes in different coun-
tries. Such prisons were initially inteng]ed
to be places for punishment, and devices
and facilities for executing physical tor-
ture and hard, useless labour were an

integral component of the prison set up. -

Prisons were also meant to be places of
solitude, and hence provision for free as-
sociation was minimum.

Over a period of time, however, with en-
lightened thinking, the prisons have come
to incorporate rehabilitation as an essential
objective of the prison system. Offenders
are sent nowadays to prisons both as a
punishment and for rehabilitation. Most
of the useless labour and physical rest-
raints have disappeared from the prisons,
and meaningful programmes have been
introduced in their place. As such, some
of the more advanced institutions have
comprehensive treatment programmes exX-
ecuted by well trained, cempetent staff,
and specialised facilities for group coun-
selling, psychological and psychiatric treat-
ment and vocational training are avallablg.

This discussion refers to the prisons in
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the intermediate stage, i.e., where they no
longer retain the old concepts of punish-
ment and torture, and yet are not equip-
ped with advanced facilities for treatnient.
In such a situation there are several pit-
falls which must be avoided. One of these
is prison life becoming one of routine,

Prison Routine

A prison is a hive of activity. From
the time the prison is opened to the time
it is closed for the day, both the staff and
the inmates are busy doing the daily
chores of maintaining discipline, issuing
meals and cleaning the place. There is
hardly any time for individualised treat-
ment or organised programmes to be ex-
ecuted. By and large, the inmates do what
they are told to do and the whole set up
runs according to a pattern.

Although it might be an exaggeration,
there is certainly some truth in the state-
ment that prison is a life of routine which
any advanced system must guard against.

Some extremists have even likened the
staff structure of a prison to a slot ma-
chine where one shift assumes the duties
and the other shift goes off duty. Even
for the staff, working life in a prison is a
life of routine and this pattern hardly
varies.

Facilities for Rehabilitation of Offenders

It is common knowledge that for any
organised programme to be executed ef-
fectively and efficiently, proper facilities
are an essential pre-requisite. A brief re-
view of these facilities usually available in
the contemporary prison is my next topic.

(a) Diagnostic Facilities

Accurate diagnosis of the personal and
social problems of offenders is essential
for any remedial programme to be plan-
ned for them. Yet it is a fact that in most
prisons- the world over, such facilities
hardly exist. This unsatisiactory - situation
is particularly noticeable in the developing
countries. The inevitable consequence is
that all types of inmates are herded to-
gether in large numbers with a few of-
ficers to supervise them,

(b) Adequate and Suitable Accommodation

It is an exception to find a maximum

security prison built to accommodate dif-
ferent personality groups separately. It is a
natural result to find large numbers of of-
fenders together in sleeping halls, dining
halls, workshops and recreation yards. An-
other unhealthy situation results from this
arrangement—difficulty in guidance. It is
virtually impossible to pay attention to the
individual needs of the prisoners. Rapport,
which is so necessary -for exercising any
meaningful influence on the offenders, is
impossible to establish. Under the crowded
conditions and circumstances, healthy rela-
tionship are not easily built up among the
offenders. The crowded environment is a
most unsatisfactory atmosphere for re-
habilitation.

(c) Prison Industries

Any advanced penal system incorporates
prison industries as an integral componerit
of rehabilitative treatment..

Prison industries can be an invaluable
means for offenders to learn some trade,
and hence equip themselves for some form
of acceptable occupation upon release.
However, the prison authorities must
guard against a human weakness in this
respect. It is a human emotion to compete
—t6 stress on production rather than the
inmate’s needs.

Prison industries, ideally, ought to be
established with the purpose of training
inmates and this objective should always
be kept in mind as far as possible. While
completed contracts may bring in immedi-
ate, tangible monetary gains, the long term
intangible benefits achieved by the suc-
cessful rehabilitation of an offender will
far outweigh any monetary gain from the
industries.

While giving the inmates a vocational
training, the prison industries could also
contribute in a meaningful way to nation
building, by providing the private indus-
trial sector with a continuous supply of
skilled labour, for which there is a great
demand.

(d) Prison Staff

I prefer to label the prison staff as a
facility for rehabilitative treatment of of-
fenders. The importance of the right
calibre and quality of the staff required to
deal with a large inmate population is cur-
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rently receiving greater recdgnition, and
rightly so. Only a well-balanced and equip-
ped personality can guide another. A
pamphlet on “Penal Policy in New Zea-
land” has this to say on prison staff:

“Any penal system can only be as good
as the men and women who serve as pri-
son and probeion officers. We therefore
place importance on the careful selection
of staff and their adequate training. Of-
ficers must command respect and their
personal standards and integrity must serve
as an example to the offenders in their
care. The work calls for a high standard
of mental and physical alertness.”

‘While it is true that this concept of
competent and qualified personnel to work
in the prisons is being accepted in princi-
ple, this field fails to attract the staff
necessary to achieve the objectives of the
prison system. The situation is common to
all countries. Many reasons have been
adduced to explain the phenomena, but the
"more rational and logical ones are:

() Monetary Gains Are Small.

The salary scale of this service and the
fringe benefits do not appear 1o be suf-
ficiently lucrative to attract high calibre
staff.

(i) Social Prestige Is Low.

Prison officers do not appear to enjoy a
high prestige in society in relation to other
professions. Somehow or other, they are
viewed as second class persons, probably
stemming from a fallacious reasoning that
people who work with the worst charac-

ters in society are themselves probably the -

misfits.

(it)) Working Conditions Are Strenuous.
Bulk of the work done by the prison of-
ficers is done standing, leading to physical
strain. There are numerous other Testric-
tions Iike smoking (a real ordeal for
smokers) and difficulty in having refresh-
ments while on duty. Besides the physical
pressures are the psychological pressures
involved in maintaining discipline and so-
cial order among a large number of of-
fenders, some of whom are unpredictable
and some even potentially dangerous, de-
tained much against their will.

(iv) The Scope in the Service Is Usually
Limited, ' .
There are many officers who r=>form their
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duties diligently and with dedication, but
over a pericd of time, they appear to come
to the conclusion that the scope in this
service is usuaily limited. It seems to be a
historical fact that this service gains least
recognition in relation to other services
and develops slowly. The long wait for
promotions tends to kill incentive and in-
terest, leaving many persons disillusioned
and frustrated. Besides all these difficul-
ties, the roles the officers are expected to
play in the contemporary maximum securi-
ty prisons evoke greater confusion among
the staff.

“Role Conflict”

This commonly used term implies that
one person is expected and required to
play two apparently opposing roles—in our
situation, custodial on the one hand and
rehabilitative on the other. While these
roles sound conflicting on the surface, I
prefer to call them complementary roles
rather than conflicting roles. Rehabilita-
tion comes alongside custody, for without
custody, who 'is there to rehabilitate?
—hence the complementary nature of cus-
tody to rehabilitation. Why then the con-
fusion about the so called “role-conflict”?

Historical development of the prison
system appears to provide an answer fo
the question. In the past, prisons were
places for punishment and torture of the
offenders. Present objectives of the prisons

include rehabilitation as an essential part .

of the programmes. Two elements in the
historical development appear to be re-
sponsible for the confusion:

(i) The physical structure of the se-
curity prisons or their practical administ-
" ration  has largely remained unaltered,
save for the removal of physical torture
and hard, nseless labour. The facilities for
the treatment process have not kept pace
with the ideological development.

(i) The personnel were apparently not
fully prepared for the transition, thus find-
ing themselves confused and frustrated.
The dual roles, i.e., the old custodial role
and the modern rcle of rehabilitation
came to be viewed as conflicting roles.

Terrence and Panline Norris, in their
studies of “Pentonville,” a British Prison,
have recorded that after some time, the
staff do manage and appreciate that these
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roles are not conflicting after all but these
roleg cannot be played in the contemporary
maximum security prison. They found that
every member of the staff who had given
some thought to tbs problems “wanted a
change, either to the calculated severity of
the du Qane era, or an advance to training,
counselling and constructive planning for’
the future of the individual prisoner.”

H_owever dedicated and conscientious
service the staff may put in, there is an-
Pther factor of significant dimensions that
is worthy of discussion at this stage.

Inmate Culture

Qulturg can be described as a way of
doing things, and in this context, inmate
f:ulture r_efers to the manner in which the
inmates in an institution are eXpeéted (b
fellow inmates) to act. ’

“Fundamental principle is that the in-
mates are to refrain from helping prison
or (.}overnment»officials in matters of dis-
cipline, and should never give information
of any kind, and especially the kind which
may work harm to a fellow prisoner. Sup-
Plementary to this and following from it
is tpe value of loyalty among prisoners in,
their dealings with each other.”

The extent of rigidity of this code may
vary f'rom one institution to another but
it .is important for prison staff to be
aware of its existence. The inmate culture
code. affects the quality of inter-inmate
and inter-staff/inmate relationships,

The inmate culture code has a very
strong hold over the activities of the in-
mates, This is another problem the staff
have: to cope with in their dealings with
the inmates, for while they can attempt to
use it to exercise some healthy influence
over some inmates, acting against it may

sometimes even negate any healthy in-
fluence it has over the inmates.

Conclusion

My paper might appear to paint a rather

pessimistic picture of rehabilitation in con-
Femporary maximum security prisons. Here
is what some of the authorities on this
subject have to say about rekabilitation in
the maximum security prisons:

Dr. Joseph G. Wilson, in “Are Prisons
Necessary?” concludes that “after a good
dea? of study and thought devoted to this
subject, I have come to the conclusion
?hat prisons have little or no value per se
in reforming the prisoners.” '

“I too believe that attempting to treat
anfl reform criminals by placing them in
prisons is based on a fallacy,” feels Gre-
sham Sykes, in “The Society of Captives.”

Hugh I, Klare, in “Anatomy of Prison”
writes, “I do think there may be smany
who leave the prison, if not embittered, at
least unchanged.” ,

Whatever the various authorities have
written on the possible treatment in a
maximurn security prison, none can deny
that thege is a place for maximum security
prisons in any society. There are and will
always be some people in any society who
need a measure of order, discipline and
work' habits which only the maximum
security prison can provide, and there is
perhaps no other alternative in these cases.

_As early as 1939, Professor Fred E.

Hayes, in “The American Prison System”
po%nted out that “probation and parole
universally practised. will do away with
the present day prison, except for the
permanent custodial cases, lifers and the
small percentage of criminals who are
found to be unable to conform to the
conditions in ordinary society.”

One good lesson for us to learn is to be
more discreet about whom we send to
prison and for how long, for, an im-
bgmlance in these factors will always prove
disastrous. A maximum security prison
shpck can do many people good, but the
acid test, the prominent gquestion which
man cannot still answer with absolute ac-
curacy is, “how long a shock does an
individual need?” '
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Co-Rapporteur: Mr. Lim Thiam Meng (Singapore)

Titles of the Papers Presented

1. Aftercare Services
by Mr. Lim Thiam Meng (Sin_gapotre)
derstanding the Child: Disrup ive
> gﬁafacter Triits and Their Handling
—-'Stubbornness’
by Mrs. Viola de Silva (Sri Lanka)

3. Treatment of Juvenile Traffic Offen-
ders—Traffic Training Course in
Family Court
by Mr. Akira Harada (Japan)

4. Practical Use of the Social Resources
in Community Treatment
by Miss Takako Naomoto (Japan)

5. Some Problems -in Child Education
and Training Homes in Relation to
its Educational Functions
by Mr. Yoshio Onogi (Japan)

6. Problems Involved in the Implementa-
tion of the Parole System in Japan
by Yasunobu Horii (Japan)

1. Aftercare Services

Mr. Meng (Singapore) introduced his
subject by explaining that a}lth?ugh
Aftercare Officers are non-institutional
Social Workers and not directly concern.ed
with the daily administration of the in-
stitution, they should work in close liai-
son with the institutional staff, 1n 2 joint
effort to help the resident. They proyxde
services which are very nlt{c}l an inte-
gral part of the total rehabilitative pro-
gramme, within as well as outmqe the
institution. The term *Aftercare’ is not
to be taken to mean that this service 1S
provided only upon the discharge or the
release on parole of the resident from the
institution. The physical remova'l_ of the
child from his family and famm'flr sur-
roundings to a big, impersonal residential
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institution can be most frightening. The
child can react violently to the new en-
vironment by being quarrelsome, off.en-
sive, defiant, aggressive or become with-
drawn and sulky. Basically there is 2 feel-
ing of fear and insecurity. Mr. Meng
stressed that it was vitally important tl_mat
the Aftercare Officer shguld establish
early contact with the resic:;nts, as soon
as possible after their committal to an in-
stitution, to bring about a smooth-working
professional relationship between jchem.
He also stressed the importance ogl inten-
sive case-work within the institution for
which much skill and backgroupd knowl-
edge of psychology and s.oc1o]ogy are
necessary. The Aftercare Offxcer.by.wo.rk-
ing in close liaison with the institution
staff should help the resident to.take
advantage of the vocational, educaponal,
moral and social training available' in jche
institution. The success of rehabilitation
he said depended to a great extent on the

family of the resident,- Hence, aftercare .

work should not be confined to the resi-
dent alone, since the well-being of the
family will have positive effects on the
resident who ultimately returns fo the
family. Relationships between the resident
and the parents or siblings should  be
strengthened, so that on his eventual dis-
charge from the institution, he could count
on parental emotional support and ac-
ceptance. Joint interview at regular in-
tervals with the resident and his paren‘ts
are therefore necessary to clarify certain
misunderstandings and thereby bring about
better relationships between the parent
and the child. Hence it wou}d be neces-
sary for the Aftercare Officer to deal
with problems faced by the f?mﬂy and
refer them to the proper agencies.

Another important aspect c?f the du-
ties of the Aftercare Officer is the pre-

SUMMARY REPORT OF RAPPORTEUR

paration of the resident for Parole or
Discharge., The Aftercare Officer will in
his report assess the resident in relation to
his family. It will be a diagnostic report
which aims at pin-pointing the problem
areas, factors which give rise to such
problems and the treatment he thinks
necessary. The report will also reveal the
changes within the resident since admis-
sion and the corresponding changes in
attitude of parents, as well as the prevail-
ing home environmental conditions.

In Singapore ‘it is quite unlikely for a
resident to be releaged at the first inter-
view. The average period of detention is
one to one-and-a-half years. However due
to increasing awareness of the ill effects
of long-term institutionalization, the pre-
sent trend is to minimise the length of
detention. ’

Aftercare services outside the institu-
tion begin after the resident is released
from the institution, either in the form
of a total or unconditienal discharge with
six months’ voluntary supervision, or con-
ditional discharge on a parole licence.
In the latter case, the parolee has to com-
ply with certain conditions and the breach
of such conditions could mean immediate
recall to the institution. On release, the

. Aftercare Officer assists the parolee to

find himself a job in keeping with his
aptitude. If of course he is too young
to work he would be assisted to engage
himself in cultivating and pursuing healthy
interests and activities. At this stage it is
important for the Aftercare Officer to
remember that he should not be either
over-protective or authoritative. One of
the basic concepts of social case-work is
that treatment cannot be forced. Without
this realisation, there is always the danger
that the Aftercare Officer takes on the
aggressive role in his .attempt to reform
or lead the resident. The dominant func-
tion of the Aftercare Officer is therefore
to establish clearly in the mind of the
parolee the circumstances under which
the Parole Board permitted hLis release.
He must accept the resident as he finds
him without reproach. He should encour-
age and -inspire the supervisee to develop
a sense of independence as opposed to
inter-dependence and effect a growth and
change in him within the social.situation
within . which - he is placed. This would

make him less vulnerable, than he was
before, to adverse environmental influ-
ences and pressures. It is also important
that the Aftercare Officer provides the
feed-back to the Discharge Committee or
the Parole Board on the progress and
activities of the supervisee until his even-
tual discharge from parole. Mr. Meng
concluded his paper on the note that case-
work could be more effective if officers
had a more reasonable case-load and
were professionally trained.

The discussion which followed, opened
with the question, ‘What do you mean
by Aftercare Officer? In Singapore After-
care is undertaken by an Officer attached
to the Social Services Department and
not by the Probation  Officers. It was
agreed that the system of aftercare in
Singapore is therefore more effective than
in Japan or Sri Lanka, where Probation
Officers are expected to tackle the prob-
lems of aftercare in addition to their nu-
merous other duties. It was -also pointed
out that in countries with a larger land
area it would not be possible for the
Aftercare Officer to meet the resident
except when he goes home-on home-
leave. Hence the Aftercare Officer has to
depend on reports-made to him by the
authorities of the institution periodically
and therefore initial contact of the resi-
dent soon after committal would not be
possible.

Much discussion revolved around the
question as to whether the Aftercare Of-
ficer was imposed on the resident or
whether the resident was given a chance
of selecting his Aftercare Officer. In
Singapore the residents were not given
this choice as the authorities did not think
it necessary. Of course if in the course of
his period of residence, a resident decided
that he would like a change and was able
to support his claim with valid reasons,
they would consider it. Bunt so far, the
authorities have not experienced such a
problem.

However it was generally agreed that
allowing the resident to choose his After-
care Officer was ideal and this system is
being followed in the Family Courts of
Japan. It was further discussed that giv-
ing ‘the resident the right to choose his
Aftercare Officer was a means of pro-
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i i i tween the
moting a Human Relatlonsh}qu_,e t
resident and the Aftercare Officer, which
is very important.

2. Understanding the Child: Disruptive
Character Traits and Their Handling
—*Stubbornness’

Mrus, de Silva (Sri Lanka) presented_her
paper on ‘stubbornness’ which she deflged
as a refusal to agree to do something
asked of one or the refusal to accept a
popular view. She further e.xplamed it
as persistence in not accepting or l_mt
agreeing with advice and popular opinion
which are generally held correct in spite
of repeated persuasion. Stubbornness may
also be a characteristic in one’s d.etermx-
nation to go ahead with any actions or
plans, against®all advice. Th1§ may be a
form of protest or the manifestation of
a non-co-operative attitude. It may also
be manifested as a defence or an aggres-
sive mechanism. She illustrated the aboYe
with two examples of stubbornnes.s in
the case of children. Hence if ten dlf.fer-
ent éxamples are analysed, MJ."S. de Silva
pointed  out that, as many different as-
pects could be noted and the causes of
different forms of stubbornness would
also vary. ‘

Stubbornness, itself, varies hoth in na-
ture and in degree. It may appear in a

-mild form during the ,initia} stages :md
may assume greater proportions as time
and circumstances change. It coulq affect
the personality makeup of. the child and
its normal growth. In fact it can spell the
difference in the correct personality for-
mation and drastically affect the normal
development of the ego and the super-
ego.

Stubbornness makes it difficu!t for_ a
child to build healthy relationships with
others, it destroys the attachment of good-
will apart from the sympa}thy 'of othe.rs.
Will not stubbornness bring into grips
with either views or actions of people,
in whatever sphere of activity? Mrs. de
Silva went on to explain that sfubbogn—
ness therefore is inevitably a disruptive
element, It varies only in d;gree. In
almost all cases stubbornness is only a
cry for an effective remedy or help for
these ills, but there is no stock treatment
for stubbornness. For better understand-
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ing she discussed the subject under two
headings: .

(1) Stubbornness due tp _so.cml causes.
(2) Stubbornness due to individual causes.

Stubbornness due to social causes, she
further explained, would be a case of a
child who has had his initial development
uninterrupted but due fo .subsequent
change of circumstances as in the case
of death of or desertion of the family
by a parent, he will not be able 'Eo un-
derstand the sudden change and will de-
mand and persist in securing what !1e
warnts. When these demands cannot be.
met, he may experience a suddt_m set-
back which will affect his personality and
result in deviant behaviour. ‘

The social causes, Mrs, de Silva ex-
plained, are very varied and as .s'uch
treatment should fit each case individu-

ly.

8 %he second  category of stubbornness
due to individual causes, she_ presented
under four headings: (a) Biological fgctors
(b) Psychological factors_ (c) Psychotic 1Eac«»
tors (d) Mentally defective or Pathological
IS,
fac&‘fﬁe then questioned whether it would
be fair at all times to rate stubbornness
as a disruptive trait? It is. no dqupt a
personality deviation. Certam_ deviations
are necessary for a progressive person-
ality. Hence stubbornness is at tlr{les
necessary and 'progressive..l.n a changing
world where values, ambitions and cul-

ture are themselves changing, stubborn- -

ness to a certain degree has to be' utilised
for the sake of progress. The chmcq of a
child to direct his learning to sup; his
temperament and aptitude, as against a
wishful ambition of a parent with ‘hlS
disregard of the potentialities of the ’chxld,
is another instance of stubbornness in the
right direction. It may even be called
persistence or perseverence or even a
strong personality asset. We.need .there-
fore to make a careful diagnosis I?e-
tween stubbornness and these personality
strengths, if we are to understand the
child. Hence, ‘I want, what I want, when
I want’ is not always stubbornness. It may
be. a demand of a basic right and should
therefore be understood correctly. .
The members of the group then dis-
cussed a few examples of stubbornnefss
due to biological, pathological and social
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causes. The degree of stubbornness, it was
discussed, was greater in old age. Difficul-
ties -encountered by the staff and inmates
of Homes for the Aged were discussed.
The case of a mentally retarded child, was
yet another example that was brought
out in the discussion. A Probation Officer
in the group, illustrated stubbornness due
to social causes with his experience of an
adolescent couple, who had left their
respective homes and who attempted
suicide on as many as five occasions, be-
cause their parents failed to understand
them. This case meant much case-work
with both individuals and their respective
families, and the treatment of the in-
dividuals as well as the parents who may
also suffer from a form of stubbornness,

3. Treatment of Juvenile Traffie Offenders
—Traffic Training Course in the
Family Courts of Japan

Mr. Harada (Japan) explained that he
selected this topic as he realised that there
is a rapid increase in traffic offences by
juveniles, due to expansion of motorjza-
tion. In the Family Courts of Japan, they
find this to be one of the problems that
need urgent attention. Much research,
survey and experience, have proved that
the offenders appear to possess various
psychic difficulties which result in poor
driving skills. Hence scientific investiga-
tion and educational treatment are neces-
sary. In the Family Court, special psycho-
logical tests and the use of testing ap-
paratus, help in finding out the best
treatment for each individual.

He went on to cxplain that the offen-
ders are usually divided into three cate-
gories: (1) ‘they can’t'~—those with physical
and mental causes; (2) ‘they don’t’—those
who have no skill for driving; (3) ‘they
won’t—those who possess the driving skill,
and the knowledge of regulations but do
not observe them.

The first category is treated by teach-
ing them some other interest that will
not involve driving, The second category is
sent to the Traffic Training School and the
third category is trained to change their

attitude by dealing with serious problems
of daily life.

In the Family Court of Yamaguchi, to
which Mr. Harada is attached, three Proba-

tion Officers have been entrusted with the

investigation and guidance of traffic

offenders.

Various training courses are available to
these offenders, such as, training in the
Court by Judges and Family Court Proba-
tion Officers, training courses in the Driv-
ing Training Schools, Traffic Training So-
ciety, and training while living together in
a Youth Lodge or Camp. . .

The Camp course has been in eXistence

since August 1968 and has held twenty-
three such courses up to date. Each course
has trained forty offenders at a time,
Selection for such courses js on the basis
of their past record. They should not have
committed any other offence and they
should be adaptable to camp training, The
duration of the course is normally three
days and the offenders are expected to
reside at the camp. The forty trainees are
divided into groups of eight and a Family:
Court Probation Officer ‘acts as an adviser
to each group. The trainees adhere to a
strict time-table in which is included, apti-
tude tests, group discussions, case-study,
appropriate movies and a camp-fire. On
the second day the Judge of the Family
Court helps with the training, Each night,
after the trainees retire for the day, the
Probation Officers involved in the training,
meet and spend long hours discussing their
observations and problems in a spirit of
great devotion.

The discussion was very actively partici-
pated in. How they would cope with
offenders who refused to attend the course,
was the first question asked, When this
course of training was first introduced, it
was necessary to persuade the offenders
to attend. But now that it has gained popu-
larity for itself, parents and employers re-
quest of the Probation Officers to admit
the offenders to the course. It was also
mentioned, in answer to a question that 29
out of 50 Family Courts in Japan organize
such courses. It was explained that the
Juvenile Traffic Training Schools are a
state concern while the Driving Instruction
Schools are run by private enterprise.
However the driving examination is con-
ducted by prefectural police,

The effectiveness of group training at
this course was then discussed, Mr. Hara-
da explained that (1) it helped to cultivate
the group feeling and made them realize
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their responsibilities, within ther group; (2)
being away from their daily routine, a
kind of dependency is cultivated and there-
by a feeling of security, as they realize
that they are all attempting to achieve a
common goal; (3) they are given the op-
portunity of observing each other and each
other’s attitudes and thereby made to real-
ize their own capacities. At first they are
inclined to criticise others and later learn
to reflect on their own selves.

The effectiveness of group discussion
was also discussed. This meant giving the
trainees first a chance of expressing their
own minds or saying just anything they
wished to say. They would criticise the
police, for instance, They are then given
the opportunity of introducing themselves
individually and later the discussion goes
on to subjects such as prevention of traffic
accidents.

‘While appreciating the fact that this sys-
tem of dealing with juvenile traffic of-
fenders is an excellent idea, the discussion
ended with the question, why should we
not organize similar camps for the treat-
ment of other offenders as well?

4. Practical Use of tlie Social Resources
in Community Treatment & the
Practical Problems Envisaged

Miss Naomoto (Japan) stressed the im-
portance of Social Resources for the treat-
ment of offenders within the society. She
said that in Japan each Professional Pro-
bation Officer has to cope with a hundrzd
Voluntary Probation Officers and super-
vise two hundred probationers. Ac such
each Professional Probation Officer must
know her Voluntary Probation Officers as
well as her clients. In order to -help the
clients she needs to possess a good knowl-
edge of the available resources and how
they should be made use of.

She divided the social resources into two
categories:

(1) visible social resources (2) invisible
social resources. In the first category she
included human resources such as family
members, friends, employers, teachers,
doctors, members of Big Brothers and
Sisters Associations, members of Women'’s
Association for - Rehabilitation Aid, and
rehabilitation aid societies and the social
welfare institutions, etc.
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Miss Naomoto put out four questions to
be examined:

(1) What are the social resources available -
at present?

(2) Do we make full use of the available
social resources?

(3) Are social resources for the use of
probationers lacking?

(4) How should these social resources be
effectively used?

Although some of the resources are
made use of by Probation Officers and
though the doctors and teachers co-operate
with the Probation Officers, they do not
work as a team for the benefit of the
treatment of offenders. The Rehabilitation
Aid Society is most exploited by Proba-
tion Officers. The fact that Probation
Officers are transferred makes it difficult
for officers to get to know and to establish
contact with the social resources in the
area during the -given period. Sometimes
it happens that the particular social re-
source needed by a particular probationer
is lacking. At another time even if the so-
cial resource is available, the procedure to
obtain any assistance is too complicated.

Hence it is very necessary to know the
available social resources according to the
client's need. This is not possible unless
the Probation Officer establishes close
contact with the related services and per-
sonnel. It becomes alsc necessary to adjust
the existing resources and to maintain
them, so that they could be made use of.

The discussion opened with the ques-

tion, 'why are people not inclined to work
in welfare institutions? It was generally
felt that in an industrial country like Japan
people prefer to take up employment in
factories where they receive better remun-
eration and enjoy shorter hours of work
rather than do a full time (sometimes
twenty-four hour) job, in-a Social Welfare
Institution, for lesser remuneration. Somse
of the social resources avaiiable to Proba-
tion Officers in Sri- Lanka and Singapore
were discussed and it was agreed by the
members that according to the present
trend of affairs, in most countries, people
are less inclined to take to Social Wefare
work and as such the social resources avail-
able for the use of Probation Officers are
not sufficient, One of the members re-
marked that this was mainly due to a false
sense -of values.
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5. Some P.rqblems in a Child Education
and Training Home in" Relagion to
Its Educational Functions

Mr. Onogi (Japan) introduced his Home
as a social welfare agency for children who
are prone to be delinquent as a result of
the lack of parental care in their own
homes.. Two parent substitutes, the hus-
band who is known as ‘Kyogo"and the
wife who is known as ‘Kyobo® share a
cottage with the children and act as in-
structor and counsellor and matron Tespec-
uvely: The children in the Home receive
a training in habit formation as well as
academical and vocational training, He
went on to explain that psychology and the
science of education have contributed
much towards reforming the character of
the residents and eliminating personal
causes of delinquency.

A few problems which they face are,
thg decrease in the number. admitted in
spite of there being a great many children
who are beyond the control of their pa-
rents.. This he believes is as a result of the
‘pub.hc considering the Home as a punitive
institution ‘like Kanka-inn (child reform
school abalished in 1833) or Shyonen-inn
(present juvenile reform and training
school). .

_The fact that no child can be admitted
.w1th(')ut the consent of the parent or guard-
1an, 1s another problem. In this case most
parents do not admit the fact that their
children are problem children, The other
problem is the stigma attached to the
Home, which prevents parents from send-
ing their children, even if they are aware
that they need treatment.

z:\lthough this Home is meant for pre-
delinquents, it is now catering for delin-
quents. This of course is due to the fact
th_at schools and child welfare officers have
still not realised or understood the aims
and functions of this Home. ‘

The new Labour Laws have caused yet
another problem. Recently they have in-
troduced eight-hour shifts for the workers
pf th.ese Homes, which is not practicable
in this set up. This would defeat the aims
of the institution, He also commetited on
the unsatisfactory method of handing over
the aftercare of these children to Child
Welfare Officers, belonging to Child Guid-
ance Centers, The children usually return

to ‘the ‘Kyogo’ and ‘Kyobo’ for advice and
guidance, in preference to' the Child Wel-
fare Officer. Hence aftercare too has be-
come a part of the official duties of the
‘Kyogo’ and ‘Kyobo.?

Wpen the discussion opened there was
unanimous agreement among the members
fhat this cottage system was playing a very
Important role in the rehabilitation of the
juvenile. Hence everyone agreed that the
Lz}bour Laws should not be introduced in
this case, as the whole purposeé of this
system would then be lost. There was also
a comment that the success of such a
Home depends very much on the devotion
to work of both the ‘Kyogo’ and ‘Kyobo,’

6. Problems Involved in the
Implementation of the
Parole System in
Japan

Mr. I-.Iorii (Japan) . explained thas ICH
main quect of release on parole wauld
be to divert the method of treating offend-

ers, from institutional treatment to com-

mthy treatment, at the proper time and
in favourable conditions, Before World
War II release on Parole has been viewed
as an exceptional benefit, but now the
aspect has completely changed, People
have come to realise that the release on
Parole forms a link in the chain of treat-
ment of offenders. It has now become a
rule rather than the exception,

He poix.lted out that the present system
of Pa'role in Japan is far from satisfactory,
He discussed three relevant problems:

(1) Parole Boards are so passive that
p.a.role examination is initiated only by the
filing 'of the application for parole by the
Supermtendents of the correctional institu-
tions,

(2) Short-term prisoners are in great
number and even if they were released on
_parole the term of their conditional release
Is so short that it is difficult to carry out
any community treatment effectively.

(3) As much as forty per cent of pri-
soners are released on their completing
their full term of sentence.

The discussion started on the last state-
ment by Mr. Horii. It was pointed out that
the forty per cent full-term prisoners were
_really the ones who needed to be treated
in the community and these were being
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gent out without proper prepacation 'and
hence turned out to be a danger to sqmety.
It was the opinion of all members in the
group that ‘full-termers’ §hould be g}ven g
chance of being socialized. The ‘Goo

time’ system of old was also suggested for

erm prisoners. .

10“1% ivas afso— pointed out thgt it is very
necessary for Probation Officers or the
Regional Board to ensure ghat.proper
orientation regarding parole is given to
prisoners at the time they ent_er prison,
shortly after the sentence is given. This
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mean that they begin their term of
?r,r?;xl'?sonment, with the prospect of release

le in mind.
OnIga?;pan, often the Par_ole Board and
parents of the parolee decided the futu;e
of the  parolee and wpen released the
parolee‘had no alternative but .to follo\?v
the path lined out for him, without his
consent. But recently this system has b'een
changed. The Voluntary 'Probatlon .Off}cer
visits the parolee and finds out his likes
and dislikes and reports to the Parole

Board.

Understanding the Child: Disruptive Character Traits
And Their Handling—Stubbornness

by (Mrs.) Viola de Silva*

I do not propose to define stubbornness
which to all of us is nothing new. It is
sufficient to say that stubbornness is a
refusal to agree to do something asked of
us or to refuse to accept a popular view.
It mpy be explained as persistence in not
conforming to advice and popular opin-
ions which are held correct in spite of
repeated persuasion. Stubbornness may
also be the characteristic of determination
to go ahead with any actions or plans
against all advice. This may be a form of
protest or the manifestation of a non-
cooperative attitude. It may also be mani-
fested as a defence or an aggressive mecha-
nism. This could be better understood by
studying a simple example or two of
stubbornness. A girl cf ten years ignores
the repeated requests of her mother to go
to school regularly. We note in this exam-
ple that the daughter disobeys the mother;
we also note that this request of the mother
is universally accepted as quite the correct
one. In this negation of her mother’s re-
quest is seen stubbornness, in a non-
cooperative form. We also see in it a de-
fence mechanism or perhaps a means of
escapism. In another instance a girl of the
same age is determined to attend dancing
classes, against the advice of her parents,
relatives, neighbours and even against the
strong disapprovatl of her teachers. In this
instance we have the common factor of
the non-cooperative attitude and a nega-
tive attitude of the individual manifested
in the form of an aggressive mechanism.
Similarly, if ten examples of stubbornness
are analysed, as many different aspects
could be noted. We could also note that
causes of different forms of stubbornness
would vary.

Stubbornness itself varies both in nature
and in degree. It inay appear in a mild
form  during the initial stages and may
assume greater proportions as-time and

* Probation and Child Care Officer, Jm"e-
nile -Court, Colombo, Sri Lanka.

circumstances change. It-affects the per-
sonality make-up of the child and its nor-
mal growth. In fact it can spell the dif-
ference in the correct personality forma-
tion and drastically affect the normal de-
velopment of the ego and the super-ego.

Stubbornness makes it difficult for a
child to build healthy relationships with
others; it destroys the attachment and
goodwill quite apart from the sympathy of
others. Will not stubbornness bring one
into conflict with either views or actions
of other people in whatever sphere of
activity? Stubbornness therefore is inevita-
bly a disruptive element; it varies only in
degree. But is it correct to attribute all
these ill-effects to stubbornness as such?
Is it not fair to state that in almost all
cases stubbornness is only a symptom of
other grave ills, and stubbornness is only
a cry for an effective remedy or help for
these ills. T would also call it a personality
deviation. For the reasons enumerated
above, and due to the various forms in
which it is manifested and the numerous
causes for its manifestation, a thorough
understanding of it in all its aspects is
necessary if effective treatment is to be
administered. There seems to be no stock
treatment for stubbornness. For better
understanding, 1 would like to treat stub-
wornness under two heads:

(1) Stubbornness due to social causes; and
(2) Stubbornness due to individual causes.

1. Stubbornness Due to Social Causes

Stubbornness being a form of behaviour
is also a satisfying form of behaviour to
the individual, however unacceptable it
may be to others. It satisfies the child just
as well as the adult. As much as any form
of behaviour it could be acquired and
motivated. It therefore can result from
situations of unorganization or disorgani-
zation in society. To explain unorganiza-
tion in society in detail: if a child is born
to a family where there are no codes of
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conduct either among the - p'arents or
among their children, and if there are no
opportunities of proper guidance and di-
rection from the parents, the child will
grow without any proper codes of conduct
or values being formed and will be of an
unorganized and an unpredictable pattern
of behaviour. When such children are
shown in their later life the acceptable and
the organized pattern or proper code of
conduct they resent and revolt, often
manifesting varying degrees of stubborn-
ness. ,
Disorganization on the other hand has
to be studied in greater detail, as it is
more diversified. This is seen in the case
of the child who has had his initial devel-
opment uninterrupted and according to the
normally accepted pattern of social up-
bringing. He has had his normal initial
needs both emotional and physical adequ-
ately met and he has also formed proper
values, but due to subsequent change of
circumstances such as in the case of the
death of, or desertion of a family by, a
parent, economic crisis due to loss of em-
ployment, or partial or total maternal de-
privation, may affect his normal growth.
The child perhaps will not be able to
understand the circumstances and the sud-
den changes. He will demand and persist
in securing what he wants exactly when
he wants. This sudden setback will affect
his personality and a form of deviant
behaviour could result, when his demands
which hitherto had been adequately met
cannot now be met. This deviant behavi-
our which may arise out of a feeling of
unwantedness, now created in the mind of
the child, may be manifested in a refusal
to cooperate, détermination to do what he
wants, and not to do or defy what his
elders want, in other words, he may be-
come stubborn. The handling of the child
in these instances might have to he dif-
ferent from the previous case of stubborn-
ness due to unorganization. Does it mean
case-work with the individual? A careful
clarification of the sudden change of cir-
cumstances?

We have agaiin the case of a child whose
home functions very effectively as a social
institution for rearing children, and the
upbringing of the children has up to that
point been very satisfactory. However, a
change of behaviour may come about due
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to the acquired characteristics from the
child’s play group, school group and the
neighbourhood or any other associates.
Stubbornness may be one such acquired
characteristic or the child may eventually
gravitate to it. Distaste for studies or the
dislike of a particular teacher may bring
a child into conflict with his parents, and
result in stubbornness. Perhaps stubborn-
ness may be due to a high sense of loyalty,
at times false, to a play group or his peer
group which he would not betray however
objectionable they may be to society. Dis-
couragement by parents or teachers of
such sense of loyalty, and advice to keep
off from the pitfalls could present an un-
restful situation which may in turn bring
about obstinacy, Parents wanting the child
to be exactly what they wish him to be,
without due regard to the make-up of the
child or his capacities and interests, nor-
mally referred to in psychology as ‘pro-
jection’ can again promote a condition
manifesting in stubbornness. Then again
we have the case of the child who identi-
fies himself with his parents, who are
themselves stubborn. The child in turn
acquires it in this process of identification
and emulation of the adult. We have also
the case of parents or neighbours who are
constantly quarrelling, and the atmosphere
in the home and the environment is hostile
and unfriendly, and stubbornness is a trait
interwoven with hostility and aggression.
Sibling rivalry could also promote stub-
bornness, as much as would partiality of
parents in their love and care of their
children. Situations of rejection, unwant-
edness, neglect and deprivation are danger-
ous breeding grounds of stubbornness.
Could one ever forget the resultant stub-
bornness of the harshly and cruelly treated
child, and what then of the over-protected
and the spoilt ones? In all these cases we
note that the correct values are not formed
mainly due to their basic emotional needs
not being met adequately due to social
factors. The social causes as you see are
very varied and the treatment should fit
each case distinctively. Treatment accord-
ingly might be family case-work, re-educa-
tion of the parents, fostering of peace and
harmony in the environment, adjustment
in the educational sphere or in certain
cases temporary or long termi removal
from home to suit the individual's need,

UNDERSTANDING THE CHILD —- §T UBBORNNESS

2. St ivi
ubbornness Due to Individual Causes like epilepsy or hysteria, stubbornness will

In an endeavour to understand stub be a major symptom, In th i
ness due to individual causes, it woui)c;) rtI)le we clearly see thl;t stubborm?z;:s ci‘;tzgu?fg
easier to.do so by examining the factors C2USES Very different from what we have
which bring about personality deviations already examined. Would therefore :ln
as Stu}anrpness is one such deviationf or all of the treatment administered fo)r’
:These lnkdl.v1dua1 factors may be subdivided ?arlier causes of stubbornness remedy the
into (a) Biological factors, (b) Psychologi- ill? Or would the remedy be worse yth'm
cal factors, (c) Psychotic factors and ) the disease? Would it on the other ha;d
Mentally defective and Pathological fac. he sensible to concentrate on psycho-
tors. S;;T;I?yt or any other kind or method of
. . chiatric treatmen i
{a) Biological Factors these cases is mai;fyfogu:tutzboégxzifg 111}

_W‘? have learnt that the biological con- conflicts deep seated in the l'ndividual"l !

stltutlon of an individual would have a '

g;i‘::s bfearirélg on his personality make-up.

1es Tound in the chromosone cells of In the case of psychotics st
g?t ;:;h\gfcutzlrsarczv lg?(grvn to cartry tg; here- gﬁl;ld.tb? noted inp t}};e extrer’n:bfl:ﬁgness;
act : _promote different at it bewilders most others. 'thi
ggmctgrrixlslnci,bwhxch directly or indirectly ~CAtegory of mentally diseaseclswéI nkntgxls
Stubbomnefs about Stubbqrnness. Even if that the entire personality is disorganized
o poornncs cfannot be directly attributed that they are hardly in touch with realityj
e cou}lld actors this blolog19a1 con- 2and live in a world of their own. They
a0y offer o lt)_re-dxspose. to obstinacy or Suffer.frO{n delusions, auditory and visual
is vers alos ]v1a 1?11 to which stubbornness hallucmgnons against all other restrictions
e A fe {hre ated. We also know that 2nd at times against all physical force anci
reaon <f b? metabolic process which Pressure to keep them at bay. To this
i s 00d-§ugar leYel. causes de- large: category of stubbornness belong the
endocrinen ]pergonahty. Seqretxons of the Mmaniac depressives and the schizophrenics.
SHtaocrine glands h‘ave similar control or 1he nature and degree of their stubborn-
oo ofperzoxtahty and so would the Ress are distinctly seen according to the
o ¢ Te .lood (;e]ls. To be anxi- disease, Accordingly, the treatment, too
evezltuall rgltc,b\glthdrawmg, depressed and Should be specific, and the correct diag:
Sen ery 8 lf orn are some of the pos- 1OSIS, therefore, of the cause for stubborn-
e wgh dsona.lty deviations. The anxious, 1eSS is essential. Will psycho-therapy or
e bio};a\:vmlgf and the depressed due to 20Y other forn} of treatment stated earlier,
e stubglca actors could also gravitate redeem these individuals from their stub-
o o St orn. The causes for~ stubborn- !)ornness? Or would institutional treatment
e ot se instances being different to iR a mental hospital assure better and
e d" ones, wou}d the same manner rflpld results? Would occupational therapy
of handling be effective? Is the treatment find a place in the method of treating
in these cases the same method of case- Stubbornness due to these causes? e
work or medical treatment for the biologi- “
pal con.stitution of the individual or both (d) ?_{el;tally Defective and Pathological
in conjunction or i i , ractors
remod yJ? at varying times, the

(c) Psychotic Factors

) We. observe stubbornness also among
imbeciles and feeble minded children
Thel.'e, stubbornness or the refusal to dc;
a thing, is. due to a low L.Q. and inability
to appreciate at times the motive of a
request, and is due to defective formation
of t!le brain. How effectively could we
eradicate stubbornness in this case? Would

(b) Psychological Factors

Psthological factors can bring about
unpredxgtable deviations in the personality
of a child and stubbornness is the inevita-
blc; result. Stubbornness in fact could be
said to be a predominant condition in any

sychologi i i i i
psy gical patient. Be it an anxiety it be clinical treatment like Neuro-surgery

state, obsessional ne i
urosis, a state of de- ora i
] : ar i
pressive reactions or even a transient state py? pertieular type of occupational thera-
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Would it be fair at all times to rate
stubbornness as a disruptive trait? It is no
doubt a personality deviation. Certain de-
viations are in fact necessary for a pro-
gressive personality. Stubbornness, 1 am
inclined to state, is at times necessary and
progressive. In a changing world where
values, ambiticns and culture are them-
selves changing, stubbornness to 2 certain
degree has to be utilized for the sake of
progress, We know of parents who do not
accept presenf. values and would cherish
the old, We know of other parents who
discourage their children from pursuing
higher studies, especially in the case of
their daughters, or furthering their talents
in athletics, drama, etc., or even taking
up employment. In such cases stubbornness
prevails with remarkable success. The
choice of a child to direct his learning to
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suit his temperament and aptitude, as
against a wishful ambition of the parent
with disregard of the potentialities of the
child, is another instance of stubbornness
in the right direction, Stubbornness is also
necessary to break away from the conser-
vative culture, caste and racial barriers.
Perhaps, one might prefer to call it per-
sistence or perseverance Or even a strong
personality asset.

A hasty conclusion that the above per-
sonality strengths constitute stubbornness,
could also be a cause for stubbornness.
We need therefore to make careful dif-
ferentiation betwen stubbornness and these
personality strengths if we are to under-
stand the child. ‘I want, what 1 want, when
I want’ is not always stubbornness. It may
be a demand of a basic right. Let us all
understand it correctly.
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Would it be fair at all times to rate
stubbornness as a disrupti\fe trait? It is no
doubt a personality deviation. Certain de-
viations are in fact necessary for a pro-
gressive personality. Stubbornness, I am
inclined to state, is at tirr}es necessary and
progressive. In a changing world where
values, ambitions and culture are therr}-
selves changing, stubbornness to a certau;
degree has to be utilized for the sake o
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discourage their children 'from pursum%
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in athletics, drama, etc,, or even taking

up employment. In such cases stubbornness

prevails with remarkable success. The
choice of a child to direct his learning to
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suit his temperament and aptitude, as
against a wishful ambition gf't}]e parent
with disregard of the potentialities of the
child, is another instance of stubboz:nness
in the right direction. Stubbornness 15 also
necessary to break away from'the conser-
vative culture, caste and racial ba}rr1ers.
Perhaps, one might prefer to call it per-
sistence Or perseverance or evem a strong
[ nality asset.
peiohastg conclusion that the above per-
sonality strengths constitute stubbornness,
could also be a cause for stubbornness.
We need therefore to make careful dif-
ferentiation betwen stubbornness and these
personality strengths if we are to under-
stand the child. ‘I want, what 1 want, when
I want’ is not always stubbornness. It may
be a demand of a-basic right. Let us all
understand it correctly. .

Problems Involved in the Implementation
of the Parole System in Japan

by Yasunbbu Horii*

Introduction

Today there is no objection to the idea
that institutional treatment should be fol-
lowed by community treatment in order
to reform and rehabilitate offenders; that
is to say, all offenders should have op-
portunities to be treated in the com-
munity.

Therefore the main object of release
on parole would be to switch over the
method of treating offenders from insti-
tutional treatment to community treat-
ment at the proper time and in favour-
able conditions. Before World War I,
release on parole had been viewed as an
exceptional benefit, but nowadays the atti-
tude has completely changed. People have
come to think that release on parole forms
a link in the chain of treatment of of-
fenders. Now it is becoming rather a rule
than an exception that inmates are re-
leased on parole.

However, I do not think that the pre-
sent working of our parole system is
satisfactory. There are many problems,
which are as follows:

(1) There are many short term pri-
soners, and even if they were released
on parole, the term of their conditional
release is too short for any community
treatment to be carried out effectively.

(2) About 40 per cent of all prisoners
are released on completion of their terms.

(3) Parole Boards are so passive that
parole examination is initiated only by
the {l'ug of the application for parole
by the superintendents of correctional
institutions. )

In these respects, I propose to analyse
the present working of our parole system
with reference to the agencies concerned,
and to discuss the methods of effective
implementation of the parole system.

* Probation Officer, Osaka Probation Of-
~ fice, Yapan.

1. Release on f’afole and Trial

It -is said that in the assessment of
penalties judges are very lenient in Japan.
As a matter of fact that sentences are
apt to center about the minimum terms
of statutory penalties. In 1971 the total
number of persons who were sentenced
to imprisonment with prison labor for a
limited term amounted to 25,160, of
whom about 50.1 per cent were for one
year or less, and the total number of
persons ‘who were sentenced to imprison-
ment without prison labor was 2,998, of
whom about 93.7 per cent were for one
year or less.

Generally speaking, the prosecution is
conducted and the sentence imposed from
the standpoint of applying the criminal
law to the crime without consideration
of the person who committed the crime.
Therefore many offenders. who have
serious criminal tendencies are included
among short termers, so that they also
need sufficient community treatment
after their release. But short termers are
apt to serve out their time against their
will, and even if they are released on
parole, their parole periods are too short
for any community treatment to be car-
ried out effectively.

Strictly speaking, the release on parole
should be granted on condition that
supervision for a considerably long period,
to effect the readjustment of the parolee
to the community, shall be conducted by
the probation officer. However, in the
present situation where the imposition of
short sentences by judges prevails, the
proper and effective application of the
parole system is very difficult. Never-
theless, I do not suggest that offenders
should be punished severely, because long
imprisonment has harmful ‘effects on
offenders. I think that judges should try
to avoid “the use of short sentences by
considering - non-institutional treatment
such as suspensioni of execution of sen-
tence with probationary  supervision
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very much, Consequently there were some
inmates who served out their prison term
because the environmental conditions at ,

their prospective destinations had not suf- 4 Aztzfpude Iof Parole Board to Release
ficiently been adjusted, on farole

Recently, however, the importance of (1) As mentioned above, although the
this work has been realized, and especially Parole Board is vested with the power to
the importance of the inmate's participa- initiate parole examination in its own
tion in preparing the environment for his right, it has hardly taken such action. In
return to the community has come to other words, at present the only function
be stressed. So the volunteer probation performed by the Parole Board is check-
officer often visits the correctional institu- ing information about inmates who have
tion and interviews the inmate in order already been selected as suitable persons
to make the effective adjustment of en- for parole by correctional institutions. In
vironment taking into consideration the doing so, of course, due consideration
inmate’s will and feelings. However, it is should be given to the progress of the
difficult for the volunteer probation of- inmate achieved in the institution, but if
ficer to visit and interview an inmate the Parole Board thinks that it should not
confined in a distant institution. initiate parole examination in its own

In such a situation, the “pre-parole right because doing so may injure the

service unit” was inaugurated in 1966 by warden's pride, it is thereby surrendering
all Parole Boards. The aims of this service its rights and neglecting its important
unit program are to help the Parole Board role. The Parole Board should adopt a
initiate parole examination promptly and more positive attitude towards parole ex-
adequately and return the inmate to the amination.
community smoothly. A probation officer
attached to the Parcle Board visits the
correctional institution on a regular sys-
tématic basis to collect information for
parole examination, He interviews the in-
mates and discusses their problems with
correctional officers. This investigation is
started soon after an inmate becomes
legally eligible for parole even if a parole
application has not been filed.

Needless to say, the Probation Office is
informed of the inmate’s recent progress
and his problems at this investigation, so
that the field officer at the Probation Of-
fice is able to conduct effective pre-
release inquiry and adjustment. I think, to every institution and that the Parole
this service unit program is a very im- Board will be able to initiate parole ex-
portant step because by this means all amination at the proper time.
information and efforts on the part of (2) One of the reasons why the mem-
the institution, the supervising agency and  pers of the Parole Board do not take the
the Parole Board can be well integrated, injtiative to release on parole is that they
and the Parole Board can collect sufficient gare afraid of the likelihood of recidivism
information to initiate parole examination during the parole period. Therefore, they
in its own right at an early date,

are apt to decide on a shorter parole
At the beginning this experimental pro- period in order to avoid such a risk.
gram was implemented only in some of During 1971, 17,458 prisoners were re-

the juvenile correctional institutions, but leased on parole. Of this number, 10,320
as it proved to be fruitful, it has since or 59.1 per cent had short parole periods
been expanded to include inmates in some of two months or less. Indeed, it is a fact
adult correctional institutions as well. It that in case a parolee commits new
is to be hoped that this program will be crimes while on parole, the Parole Board

expanded to include all inmates in all
correctional institutions,

So far it may have been difficult for
the Parole Board to initiate parole ex-
amination in its own right without a
parole application by the superintendents
of correctional institutions, because it was
not able to collect the necessary infor-
mation for initiating parole examination
from the institutions and probation of-
fices. In this respect the new program of
the “pre-release service unit” by proba-
tion officers attached to the Parole Board
is very useful to the Parole Board to
collect information which is necessary for
parole examination. It is to be hoped. that
this program will be universally applied
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1
which had granted his parole is severely
attacked in the press. In the final analysis,
the criterion for release may be the safety
of society, not the individual’s personal
welfare, But I am afraid that such a nega-
tive attitude of the Parole Board might
check the development of the parole sys-
tem. In practice, it is difficult to judge
the likelihood of recidivism. So I think it
is better that the Parole Board should
release an inmate on parole at a fairly
early stage without hesitation and revoke
parole if he violates any conditions, be-
fore he commits another crime.

(3) Recently it has been recognized
that the task of parole examination is too
complicated, and at present the Parole
Board is composed of experts in this field
such as ex-chiefs of the Probation Of-
fices or ex-superintendents of correctional
institutions. However, some board mem-
bers are still inclined to consider release
on parole principally on the basis of the
nature of the crimes committed and the
previous criminal record rather than the
circumstances of the individual criminal.
Such an idea goes against the main object
of the parole system.

Conclusion

It iy difficult to speak about success
or failure of release on parole, but the
following figures show the good rate of
rehabilitation of parolees.

While 7,975 or 53.2 per cent of 15,001
prisoners released on the expiration of
their prison terms in 1966 had been im-
prisoned again during the five ensuing
years, 6,404 or only 33.8 per cent of
18,956 prisoners released on parole in
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the same year had been imprisoned again
during. the same period.

The Parole Board should make efforts
to implement the parole system actively
with confidence and courage, Further, I
think, it is much better to authorize an
inmate to ask the Parole Board to ex-
amine him and consider him for parole.
This method would also serve the purpose
of cultivating the inmate’s spirit of self-
help, sense of responsibility for his life
planning after release, and will to readjust
himself to the community. Then the pas-
sive attitude of the Parole Board will also
be eliminated.

Anyway, we cannot overloock the facts
that about 40 per cent of all prisoners
are released only on expiration of their
prison terms, and that about 60 per cent
of all parolees from prison have short
parole .periods of two months or less.
The prisoners who are released on parole
too late or are discharged on the expira-
tion of their prison  terms have usually

many difficulties hindering their rehabili- -

tation. Therefore, they should be super-
vised and supported for a fairly long time
after their release, but in actual fact any
community treatment cannot be carried
out effectively for them.

In order to solve these problems satis-
factorily, it may be necessary to revise
the law, but first of all we must do our
best to work the present system. Not only
the Parole Board but also the other
agencies concerned should work together
to devise an effective way of treating of-
fenders and to promote the spread of the
philosophy of rehabilitation. After that,
a better system of treating offenders
could, if necessary, be adopted according
to the will of the people,






