A ittty oy o

This microfiche was produ‘ced from documents received for
inclusion in the WCIRS data hase. Since NCIRS cannot exercise
control over the physical condition of the documents submitted,
the individual frame gquality will vary. The resolution chart on
this frame may be used to evaluate the document quahty

LS

G

i

&%

g

e

~ e

n D4 fl2s 4

nag MW= Qo

[ X wERE 3.2 g
e fiE f?_;a <3

FERFE
3 3

Jo—
o
KT
I3
£

i

22
1.8

e |
ww ||

llll-

N
O

IIII'

" MICROCOPY RESOLUTION TEST CHART )
NATIONAL BUREAU OF STANDARDS-1963-A

e s e aa e

Micrefilming pmcedures used-to creme thts ftche comply with
the standards set forth in 41CFR 101-11.504

Points of view or opinions stated in this document are
those of the author{s) and do not represent the sfficial
position or policies of the U.S. Department of Justice.

U.S. DEPARTMENT OF JUSTICE

LAW ENFORCEMENT ASSISTANCE ADMINISTRATION
NATIONAL CRIMINAL JUSTIGE REFERENCE SERVICE
WASHINGTON, D. C 20531

',ﬁi\qﬁgte fllmed

j5/21/76 |

. L#f_“

If you have issues viewing or accessing this file contact us at NCJRS.gov.

TYPE OF TREATMENT IN RELATION

TO TYPE OF OFFENDER

%



-

13
!

2410l

TYPE OF TREATMENT IN RELATION
TG TYPE OF OFFENDER

Report presented by Dr. Bengt Borjeson,
University of Stockholm, Sweden

It is well known that the history which describes the treatment
by society of the offender, of the criminal individual, is a history
of human suffering. During almost all times, the individual who has
violated the laws of society has, in turn, been a defenceless victim
of those laws. Seldom have the citizens of any society reflected
about the contents of the written and unwritten laws that have
decided the nature of the treatment of the offenders. Indescribable
suffering, almost inconceivable to us, was given those who after
standing trial sustained punishment for crimes committed. The
offender, the thief, the adulterer and the atheist were outcasts who
did not deserve any mercy.

Only slowly has the simple idea gained acceptance that this
human being, the offender, deserved compassion and was entitled
to a humane treatment,

The idea of the individually preventive treatment ~ i.e. that
the composition of the treatment was partly to be dictated by consid-
eration for the offender as a person — probably has, at least in
our Western civilisation, a Christian origin. The analogy between
the individual sinning against the will of God and the offender
violating the laws of society was close at hand. -The same recipe
for the rehabilitation of the individual was practicable in both
cases — by the individual confessing his wretchedness and demon-
strating his repentance. Still in today's legislation, reflections of
this moral attitude to the offender exists, ~ the hardened criminal
we want to punish harder than the criminal who accepts society's
condemning attitude to him as one of justified repudiation.

As recently as in the early 40s, there was to be found in
Swedish prison cells, among the few pieces of literature permitted
there, a little book entitled In Lonely Moments, Its first chapter
was addressed to the newly arrived prisoner with the congenial
headline “ We bid you welcome ”. The text began :

“Dear Friend, Alas, it has come to the point when you had
to be sent here. Maybe you have not, for some time, been entirely
unprepared for it, since you have felt that you were on the down~
ward course and have understood that the road you have chosen
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would lead to misery and sorrow. Your apprehensions that it would
come to an unhappy end have come true. The reasons for your
present predicameit you %now best, and in your heart you no doubt
admit, if you are honest to yourself, that what caused your plight
was that you turned your back on God. More clearly than ever
before you now realise that man can become the victim of the
destructive influence of sin. Perhaps you have not previously want-
ed to listen in earnest to the talk about the terrible consequences of
sinning for those who permit themselves to be guided by their own
evil inclinations and the temptations put in their way by the vicious
and the depraved : now, in your solitude you will have time to think

this over.”

I wish to underline some points of interest relating to this
quotation. One of them is really most obvious in character. We
experience a feeling of alienation when finding this moralistic view
on man in an author. We are surprised at finding that such an
attitude passed muster not very long ago, and wé find a kind of
comfort in this, We tell ourselves that this is clear proof of the
fast progress within our correctional system. ‘We do not any more
moralise in this cruel and unreflecting manner. In our civilised
community the correctional system is characterised by openness to
society, we are free to criticise and question the forms of treatment
of offenders that society applies, and it is considered an important
social science objective to arrive by aid of research at methods that
are from different viewpoints purposeful to the community and its
citizens — including the law-breakers.

Of course we are right. The attitude to the individual who has
committed a crime and the reaction of society to the crime have
changed radically. Endeavours to establish rationally built up
models of the causes of criminal behaviour and for the composition
of the treatment have succeeded the moral repudiation of the

criminal.

To assume a rationally evaluating attitude to the complex
problem of criminality means in a certain sense to become seeing
where one has previously been blind, although all the time we are
impaired by our range of view still being vestricted.

However, there is a risk in this cational orientation towards
reality. A risk that, because of this very attitude, we may become
blind to the system of values that constitutes the rational superstruc-
ture. ‘This is a risk encountered in all social sciences today ~
common to them all is the accelerating technological and methodical
pace that removes the researcher from the values constituting the
premises for his activity. ’ w

P Hae 2
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Even if we appl i i i

_ y an ingenious experimental design in the e
}:la;o% of] the resul?s of different forms of treatmegt of crim‘ig.l
;ur:sn u% lia ;}:; :la.ma?ltest we axile cfomparing are no rational struc~

) institutions, the forms of extra-institutional
ment are all of them conventions th o ery amal
at are only f
extent products of “ scientific ” deliberation. y to 2 very smal

I believe this to be an im i

, ' portant point. The social sci

?}1;2 g(:x;?i?:‘ill};gi?e:somlng skifﬂe;ll strategists and this applies Sgct)isttg
: ists, even if the development is perh i
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The skilled strategist
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uz ~ Sweden —~ we have designed i ice t

ih ous country ' igned in practice the legal

, gy, i.e. how to differentiate in the choi

. : oice betwe
gxfferent me:thods of treatment of offenders on the basis of cotrrc -
ions of their personal situation, o

Seconcﬂy I intend to i

, provide a frame of reference for the gi '

z%t ‘?ft probl?ms, to outlin.e the theoretical structure of the quegslt:‘;gﬁ

ol ypIe.k of treatment in relation to type of offender”. And
y, Lintend to point to new possibilities of formulating the basié

problem in order to ]
effort. to open up new roads to analysis and research

Let me, by wa : .
tions of mive. y way of introduction, comment on these three ambi-~
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1. When choosing to give a summary review of the application of
considerations to the personality of the criminal individual in elabo-
rating the treatment procedure ~ below I shall refer to this consi~
deration norm as the principle of the differential treatment ~ I
have set out from the accepted application of the laws of our country.

In so doing I may not have selected a representative judicial
system ~ no doubt it differs in many instances from the legal sys-~
tems of other countries. I hasten to say, though, that my review
is not based on the opinion that the judicial decision strategy in
Sweden is particularly interesting or typical, My exemplification
instead aims at building up the formulation of certain statements of
principle about the possibility of building in functions in the judicial
systems that ensure the realisation of differential treatment — all the
way from legig'ation to court procedure and to the face-to-face
treatment of the individual,

2. In pursuing my second objective, which aims at the theoretical
structuring of the set of problems concerned, I outline the prerequis-
ites of what 1 have called “the strategic aspect " present at the
choice between given alternatives of action. My thesis is that the
problem in this conventional form offers a theoretical complex which
is extremely difficult to master, and 1 expect on a priori grounds a
very limited profit from the research effort that we have launched
in this field.

3. In the final part of my address I try to present the guiding lines
for a constructive research effort: in what way could the scientist
contribute to the formulating of new alternatives of choice in the
treatment of law-breakers? ’

My contribution will on this point constitute an effort towards
a model of how such a research activity should be planned — as
a matter of fact I believe that such an ambition will imply deep inci-
sions also into research tradition.

This incision is, on the one hand, one concerning methods ;
the same techniques cannot be employed in constructive research
as when formulating strategies. On the other hand, it is one
concerning personal attitudes ; the customary role of the researcher
working at a ¢ distance ” to the problems investigated will no longer
be adequate. Distance is excellent when the scientist is a strategist
but has a hampering effect when the scientist is a designer. Now
I have spoken at length of what I am going to say. It is about time
I went on to say it. But first another reservation. '

When trying to penetrate these sets of problems that have been

put before me 1 have found them truly difficult. Certain aspects
on the issue at hand have a high technical level of complexity, but
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sti‘ll more important is that many sub-issues of the matters I am
bringing up are deceptive in that they seemingly simple and clear,

My exposition will be characterised by this di ‘
will find me oscillating between the trivial an}c’i :heschlzi;lll;:;?éd.Y?g
some cases 1 base my reasoning on research data, but only in a
Fest‘ncted sense has it been possible to hang my main thread on
mdxsgutable.: facts. However; I wish in this connection to refer to
the discussion carried on between the conference management and
the referees at a preparatory meeting this year. We were agreed
that the chox’se of the theme “ Type of treatment in relation to type
of offender” ought to imply not only the reporting on relevant
research efforts but also the presentation of a search procedure
aiming at finding new angles of approach to the problem,

On the occasion, somebod i '
) ] ' y ventured a warning ~ we must
avoid * sawing off the branch we are sitting on ", lg:ut one of the

others commented to this: .
as free birds ”, is: “ Only then we shall know if we can fly

To transl‘ate this into more traditional language: it is important
that in the field of criminology we direct a bigger share of our
resources towards creating innovations in the form of models and
thgomes and t‘hat, relatively speaking, we concern ourselves less
\a{xth the’exploxting of our resources in order to stimulate the tech~
nical refinement of the related social sciences.

Without an unconditioned and penefrating theoretical innova~

tion the advanced methodol i i
fion the advanced ology will never become anything but a

1. Judicial application — A complicated
decision strotegy

In 1965 a new criminal law — the P
i » . — enal Code ~ gained
in Sweden, succeeding a law basically 100 years old. gained force

The Penal Code was preceded and followed
. ot ot b a
;Ef,enig d{:bate. _Aready dgring the very lengthy preparationyang
iy ;Z 1gatéqn period t.he legislation in being was controversial on a
pumt elr of important issues. The most burning questions concerned
e balancing of' the weight to be given to the individual and general
geéren'txve considerations respectively, the formulation of the Penal
ex(; e in respect pf the treatment of the individual criminal and the
ent to which it should pay attention to public safety. '

- M
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However, the discussion suffered badly from lack of facts The
Penal Code in Sweden is, just as the criminal laws of other coun-~
tries, a consequences of numerous “ practical  experiences and many
learned deliberations, but as to formulation and contents it has not
been subject to influence by empirical research. In this connection
we are most interested in the individually preventive effect of the
criminal legislation but we must keep in mind that the other objec-
tives of the Penal Code constitute obvious limitations of the possibil~
ities to make the Code an instrument for the readjustment of the

criminal to society.

The individually preventive effect, however, had a high prior~
ity in the elaborating of the Penal Code: clearly expressed the
objective was that “ every offender shall be afforded the treatment
required ”. ~ Let us see how this ambitious goal has been lived up to

in practical application.

The different penalties contained in the Swedish Penal Code
for crimes committed by individuals who have just reached the age
of 15 are the following :

Pirst : fines, conditional sentence, and protective supervision,
ie. three penalty alternatives of so-called extra-institutional cor~
rectional treatment.

Secondly : There are likewise three penalty alternatives under
the institutional treatment, viz. imprisonment, remand home, and

internment.

Supplementing these main groups are special sanction altern~
atives that are applied in particular cases under the heading “ com-~
mitment to special treatment ”. This includes treatment under the
Child Welfare Law, treatment under the Temperance Act, and
extra-institutional respectively institutional psychiatric treatment.

Finally, there is a group of enactments on exemption from
penalty under the Penal Code. ‘They apply to individuals under
15 years of age on the occasion of the criminal offence ~ the
reaction of society in these cases is dictated by the provisions of
the Child Welfare Law. The same principle —~ exemption from
penalty — applies when the crime has been committed under the
Influence of mental abnormity and when it is obvious that punish~
ment is unnecessary from the viewpoint of individual as well as
general crime prevention.

~ This simple description by itself is sufficient to show that the
Penal Code — and this naturally applies to every modern criminal
law — is a differentiated instrument. However, my description is
at the same time a rough simplification : a prison sentefice can vary

~ down for the implementation of the Penal Code?

TYPE OF TREATMENT ~— TYPE OF OFFENDER

179

from one month to ten years of institutional treatment; fines are

of varying size, fro Lls : ;
drain.y g , from a purely symbolic sum to a very heavy financial

Which, then, are the control rules that the legislator has laid
1

to call the Eir:.st control rule “ The principle of the relagszefgzzsfg
from control . It is a pervading characteristic in the whol¢ struc~
ture of the I?enal Code that the legislators have consciously afforded
a xx{lde limit for the court’s weighing of the composition of the
punishment — the individual court has got considerable liberty for
one thing in chqosing between different penalties, and, for the other,
at the dispensing of punishment under the particular sanction'
applied. If the court choses to decide on imprisonment for a crime
co.mr.mtted. the permissible variation range, the penalty latitude
within which the punishment must be determined is very wide. ’

Tl.ae principally meost important choice that the court has to
make is between non-imprisonment or imprisonment: solely in
respect of thg criminal offences at the end points of the gravity
sbcale ~— the slight ax}d the serious crimes ~ this choice is determined
4 the law, 'e}_ctra-mstitutional respectively institutional treatment
being unconditionally adjudicated in these cases.

In respect of the predomin i

) ant number of crimes subject to
pémtxshn}llent under thg Penal Code, the individual court thus is ]re:quir—-
ed to choose according to its own valuation between extra-institu-
tional treatment or deprivation of liberty.

Again : a fundamental control mechanism built int ]
Code is the,balax}ce between the court's liberty and its %;;l:ngéex?i
;m ‘t}11e model rulings of the law, In this respect our new criminal
egislation has qcFasioned a shift towards a wider latitude for the
co;srts own decision-forming, and this liberty has been justified by
reference to the necessity of paying consideration to the crime-
preventing purpose of the individual treatment,

Another control function being part of
penalty system is the convention ofgre%ating t}fil % :tel;;i;?tl;%’ c())ff :g:
pEez?‘alty to the gravity of the crime. We no longer apply the rule
i(zi entai‘gl ezfe fqr an eye and a tooth for a tooth ™, i.e. the principle of
< 'usti"’ odcnmedand pumshmex?t, However, the public conception
tha% o :ec : netz:sg gf?h eat iia.sa in thi opinion of the legislators —
and gravity of the crime Eoml;i:?:nd:t ¢ 2 function of the charastes

Here is one exampl

; . ple among many of how this principle has been

f)cerr::lzt‘e.d in the Penal Code. In respect of the penalt;J alternative
- conditional sentence the law says ia,: “ Conditional sentence
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shall not be pronounced if, in view of the gravity of the crime,
considerations to general obedience to the law make such a sentence

inappropriate... ”

A third obligation to pay consideration is imposed on the court
in regard to the offender's age. The penalty alternative of youth
prison has been introduced primarily in consideration of offenders
between 18 and 21. Young offenders, between 15 and 18, are
very often handed over to the Child Welfare authorities, and a
prison sentence may be pronounced on a person under 18 only if
there are very weighty reasons for it, and on persons between 18
and 21 only when the penalty in question is important in regard to
general crime prevention, or when, on other grounds, imprisonment
is found to be more appropriate than other penalties etc.

The fourth control function established by the legislator to
govern the court's actions is the principle of intensification ©
punishment, should an offender relapse into criminal behaviour.
Example : If an individual has committed a crime for which there
is stipulated imprisonment for maximum 6 months under the Penal
Code, the court may — if the crime committed is a relapse ~—
sentence to imprisonment for maximum two years.

The thinking we can trace behind stipulations of this type is
fiot too sophisticated — the new law is in this case varying the
patterns followed by the older laws which established penalties for

% &

“ first time of theft ™, second time of theft” etc.

Let us review the four control rules that 1 have presented up to
now. None of them is related to the offender’s personality ; in no
case we can say that the principles express intentions on the part of
the legislator to make the courts pay consideration to the type of

offender.

It is true that we often speak of © youth delinquents”, © recidi~
vists ® and “ offenders against property » . ie. three “types” of
of fenders that have direct relation to three of the four above present~
ed control rules laid down by the legislator,

We must keep in mind, however, that this description of the
offender is exceedingly unsatisfactory from the viewpoint of beha-~
viour research, It is more of a criminal law cliché than a useful
scientific conception : every effort to build up theories on this basis
will necessarily become subject to much doubt. ~

I am strongly emphasising this point although the essence of it
is maybe not of central importance in my reasoning. The fact is,
however, that even if criminology in respect of its contents is limited
to the study of a specific sector of human behaviour, we must as
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Zix::z}tf:gsr e}iiec aelx;:éeditnglybcalx('ieful in order to avoid introducing into
ucture building stones and conceptions that b
el
to the penal system and not ta the behaviour resegrch equipmen?.ng

t

There are, however, re i

% » how , recommendations in the Penal Cod

gehmtely havg an implication different from the one that weeht;l\?;
ecome acquainted with up to this point,

In order to pro: i
pronounce a conditiona
have asg:ertained that “in consideration Lfsente:hcfratc};;rcgg? Htl}!:St
personal circumstances”, one is justified i assum Trore
. : justified in assuming that
deep-acting penalty is not required, g & more

As prerequisite for the applicati
: pplication of a conditional se
;he coctlu't should, in other words, be agreed that the oifendgieggz
good or very good forecast and that, in fact, it is not probable -

that he will rel i i
o him apse iato crime after the penalty has been imposed

As prerequisite for th i
{ e sentencing to protective supervision
?xﬁ(t)i’tjtsi g’xfali ;11% ic;xgtreca’ll. one of C%he penalty alternatixlf)es of extr;
_ tment — is required i.a. that the court find it appro-~
5{;;&0;}11?& Ethe mdxcte‘.:l person have a probation officer froz};p:he-
point of general crime prevention. In a note to the law-text the

prerequisite conditio i ision i
prerequisite n for protective supervision is further explained

“What is important is that, i
it is at, if an overall review of the of ’
g,eixt'}slzrﬁl :rlltctfatmx} 1icndifcates that he may be allowed to go iznﬁig:
ue risk of a relapse int i
faiiout wncue risk o P o crime ... the presence of &
ast is, however, not regarded as' iti
: ) ever, as' conditional i
%glér?:ittehwfatli is the rule in the case of conditional sentenc‘:aeI m
s 1 p;o?ectivz fs?jrecas‘t is ur;fa}\ioufable consequently does not
{ pervision if the latter penalt
preferred before other alternati B withns i
native penalties that do not ei inspi
any concrete expectations of a favourable result. ” mot either inspire

o £ ,
he n\g\{:sai ;\ tehinid }:e:re, clearly expressed in the text of the law and
merit in behavioui“relssegl;:hpﬁlznq‘:Eb'al'ttt entifon t(Zl o e Rie
merlt in ) h, viz, ility of readjustment”, 'Thi
buteefougiehcaii Ea} {mxed origin, se\feral reference S}fstems can c:ontl:'iiI
b Sociological e uémg apd measuring of the dimension in question,
roloogical ” ata ]'Jke rest‘dential areas, social status ete. have
e indivx:dua"n orina.txon of ' social psychology ” character about
e Incividual i relations to different primary groups is of obvious
y * psychological ” observations of the individual's intellectual
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and emotional resources are important, and so are also psychiatric
observations of mental irregularities in the individual.

The conception is by no means a “pure » one and is difficult
to delimit. No doubt, it is of scientific interest though. The law
prescribes that considerable importance should be attached to the
dimension of © ability of readjustment” when selecting the proper
penalty alternative. However, little is said on the subject of what
constitutes this ability or lack of ability, and no guidance is offered
as to what are the differences between the “ gopd forecast” and
the “ bad forecast” types of offender.

1 want you to note that in this connection 1 am prepared to
accept the fact that the contents of the law is relevant to our model
conception type of offender. In this case I regard the different
types referred to as rough categories on the underlying dimension of
« Ability of Readjustment” (see Fig. 1), ,

There are more complicated implications of the model concep~
tjon from the viewpoint of measuring technics which I am not yet

bringing up, however.

Type 1: Type 2: Type 3:
Good forecast Average forecast Bad forecast

Fig. 1: The type-of-offender coﬁception defined as an under~
lying dimension “ Ability of Readjustment ”.

The formulations of the Penal Code touching upon the dimen-
sion of © the individual's ability of readjustment » are rather vague
as to contents and significance. From the examples chosen it is
evident that “conditional sentence” is reserved for individuals
belonging to the “Type 17 group in Fig. 1. The penalty of
“ protective supervision ” has a wider application — this choice o
penalty may be considered in respect of individuals of all the cate-
gories, although i the case of “ Type 1" and “Type 3”7 the court
hould sentence to * protective supervision” only with certain
hesitation, - . -

A way of reasoning mainly similar to the one exemplified
above with the conditional sentence and the protective supervision
cecurs in the Penal Code also in respect of the other penalties, The
exposition of reasons is just as vague and unspecific as before, but
at the same time it is obvious that the legislator is trying by his
argumentation to give the courts guidance in the forming of decisions
on the basis of the difficult-to-define’dimension of * the individual

forecast™.

J
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I shall go on to describ iti
: 1 go e additionally one control functi
contained in the legislator's recommendations to the court for ;?12

choice of penalty and which is direct] i
e e e irectly connected with the type-of-

If a crime has been committed under the influence of mental

- illness, grave mental retardment, or other profound mental

abnormity, the perpetrator shall, as a
A L general rule, be exempt from

The determination of the possible fact th

from *grave mental abnormit}; ” means thata totlhee ﬁiierégz:est;ifeg
a road paved with methodological and practical difficulties ~ prob-
l'em.s that I shall not enter upon in this connection, I just wa%t to

indicate that the theoretical scientific foundation for the tasks of
fprensx; psychiatry is far from satisfactory. One requests norma-~

:i:r.e ;mdence as a result of the empirical psychiatric examination and

oflsfo::xfs' to an ilr}congruo}xs t'heoretical reference system on the part

disciplinzl.c psychiatry which is inhibitory to the development of this .

If the crime in question has been committed und

of grave mental abnormity the main rule thus is th: ttllllz iggl‘;relralce

penalty set-up is set aside. Should it be a serious crime ~ andrz

great number gf serious crimes are committed by mentally abnormal

persons ~ society’s reaction will anyway be of profound effect since

the alternative chosen will be “ institutional psychiatric treatment *.

Coming back to the model concepti

‘ ption of type of offend

find here a second example of the legislator’s an?l?ition to dixflfeerl;t:vti?
calte the treatment on the basis of a psychological dimension, * the
¢ egrge oE'mer‘xtal rformality ?, Like the foregoing variation — the
individual's disposition to relapses -~ also the new psychological

valuation norm may be consider i i i
(oaepion 2o y ed an underlying continuous variable

" Type 1: Type 2 Type 3:
entally normal  Mentally abnormal  Gravely mentally
~ not to regard as abnormal’
equivalent to mental
illness

Fig 2: The ty : .
‘ +2: T pe-of-offender conception defined as categori
on an und}exflymg dimension, viz, “ Degree of mental normali%yx;l’?s

Commitment to “instituti i

,, Lommitn tutional psychiatric treatment” is -

ilf)}tehln principle only in the case of individuals belonging to 3I'yggS?»
e gravely mentally abnormal offenders.
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When giving the reasons for a differentiated decision strategy
based on the dimension of mental normality, one employs today a
pragmatic language — individuals in this category are seriously
mentally ill and need expert care in addition to what the correctional

system can offer in general.

It is obvious, however, that an carlier argument for this policy
was embodied in the opinion that the individuals in this group are
not responsible for their actions in the same sense as other law~
breakers. As I have already indicated this responsibility conception
is irrelevant in one sense and consequently very dubious ~— one can
never determine by means of empirical investigation if an individual
is responsible for his acts None the less, however, this conception
is of central importance in the normative system of criminal law.
By distinguishing a small group of offenders as not responsible for
their crimes we choose to regard the majority of criminals as respon-~
sible, thereby legitimating our intention to punish them for the crimes
they have committed.

What 1 want to point out is this fundamental difficulty: the
basic view behind our system of reactions against the law-breaker
is difficult to reconcile with an empirical and behaviouristic concep-
tion of the human motives. ’

Let us establish how far this reasoning has brought us. When
an offender is committed for trial we are placed in a characteristic
decision situation. This situation is characterised by the instance
of decision, i.e. the court, having at its command two different deci~
sion premises, i.e. information and control rules for making the

decision.

The information at the disposal of the court emanates from the
investigation that has enabled the prosecutor to indict the individual,
i.e. facts about the individual and the crime which he has committed.
The control rules for the court’s decision-making have been described
earlier : the (relative) liberty of the court in forming the decisions
the consideration to be paid to the severity of the crime, to the age
of the individual, and to the circumstance of the crime being a
relapse or not. To this should be added that the court's decision
is dependent on the conclusion at which one can arrive in regard to
the individual's forecast and as to whether he or she is mentally

abnormal or not.

At this stage, it is an obvious next step to demonstrate by means
of schematic description that together the information and control
cules used by the court result in a decision, i.e. a decision on the
penalty to be dispensed for the crime committed by the indicted
individual, However, such a claim would imply the neglecting of
an important piece of our overall picture of the judicial decision
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Pig. 3: Basic diagram illustrating the court’s decision-making.

The above Figure summarises our discussion. The court's first
decision is to collect more information regarding the circumstances
surrounding the criminal act (“ objective * background for decision)
and regarding the individual's personality. (type-of-offender infor-
mation). :

Together with already available information and control rules
these data enable the court to arrive at a final decision on penalty.
The control rules now are divided into three main groups :

(i) Meta-strategies which are of general significance ~ to
them belongs the rule of the relative liberty of the court in relation
to the legislator's recommendations and the rule of collecting addi-
tional information ;

(i) The objective strategies which provide the limits of .the
court’s application of measures in view of the severity of the crime
etc.

(iii) The type-of-offender strategies which provide that the
decision of the court be partly based on personal data about the
individual, on his forecast and his mental state.

This is a fairly complicated picture of the judicial dgcjsion
process ~ and still it is an extraordinary simplification. ~ Individual
control rules which we have formulated in one single sentence have
in reality their correspondence in complicated rule systems, some-
times in specific laws. ‘Thus, there is the Act on Case Investigation
in Criminal Trials, the Act on Juvenile Offenders etc. :
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This is one of two aspects on our simplified picture —~ the

second one indicates that our rough drawing shows only the first
stage of the judicial decision process. However, by the court's
choice of penalty it is by no means determined what treatment the
individual will receive in the future. When the court has made
its decision the decision initiative is transferred to other decision
instances that employ just as complicated — or still more complicat-
ed — decision routines than those we have demonstrated, this in
order to determine the appropriate treatment of the criminal,

In the following we shall indicate how the continued decision
process can be described as a formal procedure employing previously
acquired information, earlier decisions, current control rules, and
new information as building stones in the decision process of the
court. However, it is essential first to introduce some empirical
data in our reasoning.

A characteristic circumstance in the decision process which we
have referred to up to now is that we know very little of how it
functions, Our supply of rationally structurised background mat-
erial necessary for keeping the machinery in operation is actually
very thin. We are able to formulate statements of this type:
“public safety demands that a law-breaker be punished for his
crime”; “we cannot put through radical changes in the judicial
system as long as. we do not know the possible consequences of such
changes ”; “the figures on recidivism after institutional treatment
are definitely unsatisfactory ”;  the crime rate development in this
country after world war 1I is alarming ”; “the costs of the legal
decision process and the treatment resources must not exert a too
heavy pressure on the nation’s economy * etc.

~ Statements so obviously lacking in theoretical merit have been

allowed to constitute the basis of our criminal policy. As regards
the primary functions of the judicial system — the individual and
the general preventive activity —~ we are almost completely lacking
in knowledge.

Still, on a number of points we can supply some — even if
rather scanty —~ information, The court shall pay consideration
to the probability of the individual relapsing/not relapsing, to his
having a “ good ” or “bad ” forecast. Criminological research has
paid special consideration to this pre-decision rule and a whole
research sector has been allotted to criminological forecast
research”. Has this research been fruitful? Ts it possible to
predict —~ e.g, on the occasion of the court's decision-making —~
whether the individual is going to relapse or not ?

There is much to indicate that these possibilities are fairly good.
Gluecks, Burgess, Ohlin, and Wilkins (among others) have made




188 CRIMINOLOGICAL RESEARCH

important and early contributions to the methodology in this field :
today the determination of so-called Base Expectancy Scores are
more or less a routine.task from the scientific viewpoint,

In an investigation on juvenile delinquents I found for example
(1966) that information constituting part of the court's background
material for decision could be systematised, the result being a con~
siderable predictive capacity. If, on the basis of this information,
the individuals were divided into nine risk categories the following
results were attained (Fig. 4) :

100 .
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jg fyy = 779
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20
10

0

Recidivism in per cent

I 2 3 4 5 6 7 8 3  Risk categories

.- Fig. 4

Is the information offered in Fig. 4 of interest 7 1 am not fully
convinced that it is, but permit me to postpone trying to comment on
this question. For the present, we say that the information points
to the possibility of denoting or measuring at least a sensible conno-
tation of the type-of-offender conception. The precision of the
measuring instrument permits us to systematise the information in
such a way that we acquire the capability to divide in a fairly
varied manner the individuals into forecast categories, and the
information is valid in the sense that the forecasting capability is

fairly good. In regard to individuals in the extreme categories the

reliability of the forecasts is in fact very good.

A question of more interest is, however, if courts are using
information of this type in their forming of decisions. As we have
seen, a control rule governing the court's manner of acting states
that so it shall be : generally speaking, the legislator says that if an
individual’s forecast is “ good * a penalty of less profound conse-
quences is required than in the case of a “bad forecast .
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Against this background the conformity between the court’s
decision and the forecasting instrument is surprisingly good. The
explanation of the high degree of conformity is, however partly
found in the fact that many of the other control rules that influence
the court's decision-making were kept constant in this analysis: the
clientele was a number of young offenders who were all brought to
court for the first time since they reached the age of 18.

However, granted that the court is capable of predicting the
individual's recidivism/ non-recidivism with reasonable precision and
that the court also includes the prediction in the control system
governing the decision-forming ~ does this mean that better deci-
sions are arrived at?

"T'his is the critical question ~ and, as we shall see, our answer
is even now very hesitant. And an answer must be dependent on
the determination of the adequacy of the basic control rule for the
court's devision-making when sentencing individuals with a “ good ”
forecast to a less severe punishment than individuals with 2 % bad "

forecast.

This strategy is probably baged partly on more or less clearly
expressed normative grounds ~ the individual having a “bad ”
forecast deserves a severe punishment ~ the principle of an eye
for an eye and a tooth for a tooth in sophisticated scientific appli-
cation.

The rational explanation of the reasons behind the strategy
is contained in legislative material and notes to the law-text where
you encounter the opinion that a more drastic penalty is needed for
readjustment of the criminally severely afflicted individual. In
other words ¢ we find a camouflaged claim as to a positive effect
of the treatment.

Now, this is a very weakly founded hypothesis ~— or should
we perhaps call it a pious hope or a conjuration rather than a hypo-
thesis on the past of the legislators ?

I take the liherty again to put forth some of my own research
results, still related to the clientele of young offenders examined by
me. 1 arsived at the following recidivism figures for the imprison~
ment cases (here representing the heavier punishments) as compared
with the non-imprisonment cases. consideration at the same time
being paid to the individual’s attachment to risk categories, Fig. 63
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o

regression lines. As we shall see in the following, this is a technic-
ally accessible and methodologically adequate meaning of the con~
ception “ relation” in the heading * Type of treatment in relation

to type of offender ™.

Thus : the differential inclination of the regression lines implies

evidence for the existence of such a relation or maybe, more correctly
put, interaction between type of treatment and type of offender.

My investigation included some two hundred comparisons

between different treatment alternatives, made with the methods
1 have described ~ the figure is, however, not so impressive since
the majority of the comparisons were dependent and not indepen-
dent of each other or were replications of earlier comparisons with

different criteria of the conception of recidivism, respectively differ~
ent follow-up intervals in respect of the clientele,

I found very weak indications of an interaction between type
of treatment and type of offender — no conclusions so safe that
they could be used as a basis of decision rules regarding individuals
of the type that were subject to my investigation, There were,
however, certain tendencies towards interaction effects of the fol-

lowing character (Fig. 7)

Recidivism in per cent

oy i ries
> Risk categorie

In the Rigure, the outcome of extra~institutional treatment is
compared with the corresponding effects of a deprivation-of-liberty
alternative. The result may be described like this : there are forms
of treatment in the institutional system that show very high recidi-
vism figures also in respect or individuals with “ average” forecasts.

Fos different reasons — i.e. because this observation is based
on a melatively small number of individuals - 1 do not wish to
“gaqueeze ” the results. Considerably more final is the observation
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Fhat thi§ data model hardly enables you conclusively to substantiate
interaction efgects: this empirical observation I shall subsequently
use as a basis of some methodological viewpoints.

Our reasoning up to this point, however, has only touched
upon one of the main components of the decision process: the
court’s determination of the penalty. Our empirical observations
also belong within this frame, For presentation in principle of the
information flow in this decision situation, see Pig. 3.

Let us follow this process a bit further — what happens after
the penalty decision ? In doing this we disregard the possible pro-
longation of the court procedure which ensues if any of the parties
appgal against the court’s decision. Such a manner of acting does
not 11'{1p1y anything new in principle : the flow process is repeated in
Fhe higher court. In our model we however have a control facility
included as one of the building stones of the total decision process.

Since now we are interested in the system of the information

Snd decision flow.from the viewpoint of basic procedure, we intro-
uce two sequential simplifications in order to make the next fol-
lowing exposition more comprehensive.

We presume, first, that the sentence impli ivati

_ » Hrst, nce implies deprivation of
pber.ty and that this punishment is constituted by the penalty of
imprisonment. Consequence : the court has imposed a prison sen-
tence on the offender., What will happen next?

. Now: we can describe a new decision situation where the deci-
sion consists of the choice of type of institution and of individual
institution, and in this connection also of block within a specific

”~ o imprisonment institution. In one sense the decision is ; °
- A treatment >, n is a choice of “type of
s s o wm = ON-imprisonment .
N ~ ~ i Primarily, the c-:hou:e is between an open and a closed institu-~
P fln In the open institution the liberty of the inmate is consider-~
- able: as a rule, the leisure time may be spent together with other

inmates, working outside the institution is commonly occurring, and
security measures are less rigorous.

The character of the closed institution i i i
ution is entirely different : also
;};&repthg V\frotrllf slhould be carried out together with other inmates,
art of the leisure time may also be s i f
ol hart of the leis y pent in the company of

“To the extent that otherwise is not the
) L e e consequence of what
1; prowdeg\ in paragraphs 45 and 46 (on work and leisure time)
¢ o}sle dﬁtaxﬂed in a closed institution should be kept separated from
ach other ” (paragraph 47 of the Act on Correctional Treatment),

PO,
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Brom viewpoints of principle we acknowledge a distinct corres-
pondence between the decision situation now concerned and the
earlier discussed one that concerned the penalty decision, Again,
we find objective control rules forming the basis of our choice of
treatment ; thus, the age of the inmate is of importance to the choice
of type of institution, If he is under 25 this is a circumstance that
in itself justifies the choice of an open institution.

Another example ; if the sentence is imprisonment for not more
than three months, an open institution should be preferred.

Control rules for the decision that pay attention to knowledge
about the individual —~ type-of-offender information — are weighty,
however. As'a general guiding principle it is provided that the
decision on placement of offenders in different institutions is to
be made with due regard to the individual's age, state of health
mental condition, earlier mode of life, working capacity, knowledge
and education,

It is evident that this very general recommendation also means
that one should pay consideration to the individual's forecast in the
same general sense as discussed above, However, by its wording
the law also emables the new decision level to pay regard to the
individual's forecast in a more specific sense : his readiness to adapt
himself to and accept the institution routine. The individual's sus-
ceptibility to discipline, his propensity to attempt escape, and his
possible “ dangerousness” are important basic factors in forming
a judgment.

The type-of-offender information also may be given prefer~
ence before the objective control rules; as regards the desirability
of placing individuals under 25 in open institutions, one has conse~
quently not been inclined to establish this recommendation as a rule,
since it has to be set aside so often due to the risk of escape.

I also wish to point to another type of control rule which I call
« gituational ”, i.e. the decision on choice of institution should be
based on deliberations as to the population of different institutions,
the current personnel situation (vacancies, holidays ete.). An inter~
section between rules of this kind and type-of-offender rules will
ensue when the placement of the individual becomes contingent on
the attempts to place him in a block where the personnel know him
already (if the previous contact was positive) etc.

A basic diagram of the decision-making at this stage of the
decision process will be very similar to our previous model. Again,
it is important to note that the decision situation is characterised
by a control rule with the import of “ collect more information ® ~
these data principally consist of type-of-cffender fnformation (apti-

J}
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i':udfa test, examination of vocational ... swledge, information on the
xr‘xdxvxcs,ual.'s p.ersonal aims etc.) and additional data on the * situa-
tional  premises of the decision.

The two-stage procedure in this decision situation is distinc
formalised : [irst, the individual is given a preliminary :isctl::tf;n-:éz
placement, and during this phase of the correctional treatment a
supplementation of information takes place that will form the basis
of the final ghoice of placement. Today, the aim is to devise a
decision routine under which the individuals are moved, as a first
stage of the institutional treatment, through a reception centre which

provides possibilities of observation and collecting of dat
the basis of the final decision. ’ 2 to form

' In important respects the new decision situation (the institu-
tional placement) is similar to the one previously described. How-
ever, 'there is, in my opinion, an important difference which may be
intuitively verified when you study the formulation of the objective
control rules : there is an inherent and distinct nuance of constraint
on the decision~maker which you do not find in the rules of decision~
procedure laid down for the benefit of the courts. '

. However, this is a subjective impression. We may render this
impression more objective, though, by reference to the control func-

zipdn g{overning the decision on institutional placement of the indi-
idual,

The decisions now are made at a decision leve
the right of decision delegated from a superior levellihistfhlil?}f I?Z:
not, however, waived its authority to appraise the adequacy of the
decxsxo_r1§1. The decision process on this point [ wish to characterise
as decision-making with a restricted degree of liberty.

The court's decision ma )

. Th _ y be controlled by'a superior court
t};lat is true, This pqssible intervention is, however, nog primarily. a
check-up on the decision-making of a lower court but a way of

“ensuring that the rights of the individual (the parties) have been

protected. The_cqntrol levels have not been instituted - for the
}éqxt:posehof establishing if a court’s decision was * right * or “wrong”
ut rather as a consequence of the difficult nature of the court

1. My formulation is intentionall
y vy general, It might be of interest f
:gaitn ef;}:ie de;ision level " responsible for the individual's inst:tutional ptlgcg(;‘e)rﬁ
Swedish ci::rrlgclsgnz}:lun;?f;tel:x?ngThH ox;eh: E tfhedd?ht sectiog R A
. e right of decision is delegated

ggl::rsé by the National Correctional Administration. Of thg elghttosetc};ie;:

e gu ;;.t Jone fs responsible for the women's section, one for the juvenile

e 2es s !s:clchon, and one for the internment section; flve sectlon managers

e rlsptmsl e for the Institutional care belonging within the sanction of

sectlg onment ¥, Within each section and under the supervision of each
n manager there are several institutions, each headed by its awn director.
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decision and the inherent lack of reliability in the decision-making.
At the risk of repeating myself, I am going to present to you the
principles of the decision procedure, up to the point that we have
now reached, in respect of the determination of the treatment of the
individual. The illustration (Fig. 8) has a twofold purpose: to
illustrate the different parts of my exposition and to show the
complexity of the decision-strategy structure.

Also, my earlier referred to reservations still apply. This
picture is a simplification of reality — and still only a part of the
story has been told.

e

[P
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A brief comment on Fig. 8 ~ the essential parts of my reasoning
around this basic model have already been presented.,

Under Decision Situation No. 1 a continuous line goes to the
control level. By this I want to emphasise that there is always a
check-up on the court’s decision irrespective if any of the parties
appeals against it or not,

A reaction that means “ no objection ” depends on the circum-
stance that the parties accept the court's choice of sanction ~ it
“ serves no sensible purpose” to go to the court of next higher
instance. 'This is a kind of control, too. We note that there is no
feed-back from control level to decision level: the decision is
studied at a new court session, i.e. the former procedure is repeated.
This possibility of control is often employed but its characteristic
feature is, in fact, that it grants the former instance a wide latitude
to decide on the basis of a free appraisal of all circumstances.
Also, a changed decision on penalty in a court of higher instance
does not imply any criticism of the decision of the lower court.

From Decision Situation No. 1 we go on to Decision Situation
No. 2 : the choice of treatment through placing the individual in a
certain institution.

We first note that the decision made in Decision Situation
No. 1 is included among the premises for the measures to be taken by
the next decision level.

We provide two control rules that have the status of so-called
meta strategies — “ realise the intentions of the higher level ” and
“make a preliminary decision and go on to collect more information”.
The second one of these rules conforms very closely with the cor-
responding strategy for Decision Situation No. 1. The first rule,
on the other hand, implies in principle a new kind of communication
~ we have denoted this fact with the dotted lines, The decision-~
maker now is directly subordinated to a superior authority which,
in turn, carries the responsibility “ outwards ” for the adequacy of
the decision. The decision level makes a decision in the place of
the superior body and tries to realise the intentions of the latter,

These intentions are well known to the decision-maker — not
by his finding out about them each time a decision is to be made
but due to the fact that the individuals who have in their careers
reached the “ decision-making level ” have acquired this outlook and
by their becoming indoctrinated in the governing ideoclogy as a
result of communicating with the superior authority outside of the
actual decision situations, The liberty afforded the decision-maker
in Decision Situation No. 2 is —~ to use a slightly pointed formula-~
tion — a liberty to make a correct guess at the consequences of the
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ideology of the controlling level when applied to the case concerned,
and not a liberty to apply any own valuations to the case.

A ‘decision-maker at this level probably recognises less well
this description of his lack of liberty : I do not think, though, that
this constitutes an objection to the description. The type of
restricted freedom indicated by me may correspond well with a sub-
jective experience of the absence of coercion, particularly if the
controlling level choses to present its intentions informally and not
by formal control of the individual decisions.

The flow process otherwise is identical to both Decision
Situations, Nos. 1 and 2: when the decision has been made there
is a possibility of checking on it offered the superior level which is
seldom utilised, however ~— this is an assumption of mine ~ if the
decision-maker has already well fulfilled his unfree function.

There is an important stage of the total decision process still
left : the actual treatment of the offender. In principle, I prefer to

look upon the treatment also as being a stage of a decision process,

but at the same time this view has its distinct limitations.

Thus, you do not benefit much from viewing the treatment as
a sequence of an almost endless number of decision items. By this
you do of course complete the picture of the total treatment proce-
dure but you lose at the same time every possibility of a compre-
hensive overall view.

. Earlier, we have been able to use the concept of * decision »
in more or less evident correspondence with the “ common sense ”
signification of the word.

When trying to introduce the concept in a process implying a
continuous interaction between individuals, e.g. a treatment, we have
to be more thorough. 'We have an evident need of technical defini-
tion. Let us try to satisfy this need by aid of the exclusion prin-
ciple. These situations I do not want to call decision situations.

(1) An inmate criticises in a conversation with a staff-member
one of the latter’s colleagues. 'The staff~-member now has to choose
between . defending his colleague against the attack, assuming a
neutral attitude, or accepting the criticism ; the taking of position
in this situation is, in my opinion, not identical with a decision ;

(i) An inmate requests permission to interrupt his work in the

. shop in order to make a telephone call. The supervisor may refuse

or grant this request ~ this is, in my opinion, not a decision either.

(i) An inmate has reported sick. He is examined by the
doctor who concludes if the man should be sicklisted or not, In
accordance with my reasoning in the following I do not apply the
concept of decision to this situation either.
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The “decision ™ concept I reserve for the resolutions that
concern the distribution of-the different and prevailing treatment
alternatives within the institution. When examining these alterna-
tives we find that they may be roughly ranked according to a
dimension that varies from numerous to very few restrictions of the
freedom of the individual. This dimension I have called the reward
system of the institution.

An explanation of the ingeniousness of this system is educating
from many points of view. Generally, I conceive the treatment,
i.e. the institutional care, as a sequence of routines that gives the
inmate an increasing number of advantages ~ if he can live up to
the expectations made on him.

If he should violate the official rules of the game, by escaping,
by absconding while on leave, by refusing to keep prescribed times,
or by committing acts of insubordination, he will fall back in this
gradual reward system or have his “ promotion ” delayed. Should
his negative behaviour be “ obtrusive ” in the opinion of the institu-
tion, the consequence may be that he will have to resume the treat-
ment on harsher conditions than the first time ~ an inmate who
was originally placed in an open instifution may, as a result of his
“ resistance to treatment ”, be transferred to a closed institution,

The span of this reward system is enormous in the Swedish
correctional system. On the one hand, internment is imposed on
inmates acutely maladjusted to treatment; on the other hand, an
inmate may spend parts of the institution term under conditions
that only remotely resemble a conventional institution treatment. A
couple of examples: individuals with theoretical aptitude may be
allowed to carry on studies at so-called study centres under a very
unrestricted system ; those who are serving fairly long sentences may
in certain cases be granted permission to spend holidays in some
beautiful region together with their families; the most radical ex~
periment at present carried on by the Correctional Administration is
to rent a number of single-family houses in different villages where
the inmates are allowed to live with their families while working in
the village. No one — except a few local administration officers
~ knows that the individual is serving a lengthy prison sentence and
the demand on him is only —~ except of course to do his job and
fulfil his other social duties ~ that he keep in regular contact with
the supervisor appointed. '

The institutional treatment is characterised by an enormous
span within the reward system, and it includes a large number of
decision situations. This span and the versatility of the system give
room for ~ or enforce — a continuous state of preparedness on the
part of the staff-members to make decisions about the treatment of
the individuals.

TYPF OF TREATMENT ~ TYPE OF OFFENDER 201

This is, consequently, my definition of the decision concept at
this stage of the decision process (the treatment of the individual in
the institution) : each time youchange the individual's status within
the reward system of the institution or at all contemplate a change
(the decision may imply a status quo) you make a decision.

Probably, the definition is relevant also to the extra-institutional
treatment but, as mentioned above, I am choosing when exemplifying
only on the basis of decisions relating to the institution treatment.

One complica'tion of the continued exposition of the decision
process in connection with the choice of treatment is obvious : the
large number of decisions even when using the restrictive definition
already applied.

A second difficulty in the designing of our model for this
phase of the d.ecision process is the differentiating of the decision
process according to the different decision levels. An indication of

this complication was noticeable already in Decision Situation No. 2

whgn’ the freedom of the decision-maker was restricted to © the
rgahsmg of the intentions ” of the next higher level, i.e. the control-
ling level.

_ The liberty at the decision-making within the scope of Decision
Situation No. 3 is, however, far more restricted. First, we shall see
that the control rules for the decisions have considerable precision
and. that already on a priori grounds they leave limited space to the
dec1si‘on levels involved. Secondly, we now find the control
function governing many of the decisions to be further developed
and., .thirdly, there is a new circumstance to be noted : different
decxsan bodies with overlapping competency areas share the right
of degsion — this results in an additional limitation of the freedom
of action in the determinations of the treatment of the individual.

I_‘Ie}'e, I wish to introduce an approximation of reality in my
descnptlon of the decision process ~ this implies additionally a
complication in our designing of the mode),

The models that we have hitherto drawn up in order to analyse

differential treatment effects (possibly in relation to the individual's
type category) generally are based on the belief that we have
access to a number of treatment alternatives among which we may
distribute the individuals : each treatmei involves many individuals,

Th.is model always represents considerable difficulties in the
generalisdtion of the results, except when the treatments can be
Separated on non-controversial quantitative grounds (e.g. in learn-
ing experiments ; differing numbers of repetitions ; in group therapy
Xperiments ; varying numbers of sessions per week etc.). If the
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differences between treatments are mainly qualitative it is difficult
and in practice impossible to tell with any precision what differences
~ and similarities —~ actually exist between them.

Still, the model possesses a certain validity if we apply it to
decisions on treatment made on one single point in the decision pro-
cess — Decision Situation No. 1 {choice of sanction) and Decision
Situation No. 2 (choice of institution) represent, we may be justified
in saying, different types of treatment.

As regards Decision Situation No, 3 which provides the control
of the treatment flow during the actual time of treatment, the dif~
ference between our conventional model and reality is, however, so
great that it is very doubtful if we can at all speak of any approx-
imation of reality with aid of the model — I fear that the word
misrepresentation would be a more adequate description.

Instead of a system with a limited number of treatment alterna-
tives among which to distribute the individuals, we now find that
at a given time every individual is subject to several dilferent treat-
ments. The total treatment situation at the institution varies both as
regards the individual inmate during the treatment process and in
respect of the different individuals among themselves: it is fully
reasonable to imagine an institution where after a certain time the
inmates are subject each one to his own exclusive combination of
treatments. I imagine the situation to be like this:

The treatment procedure smmmemmmmn—ly

. .

By, B,, Ba,

N a2 v

Fig. 9. Basic diagram of the treatment procedure for an individual during
the institutional treatment.

The figure is based on two operating principles. First, I look
upon the total treatment as a sum of dimensions (B;), and secondly,
the placement of the individual is determined within each dimension
{By1, By; etc.) of the reward system.

'k
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Examples of the different dimensions Witilixrinrthe'sddpe"dﬁf'the R

treatment are e.g. work assigned, opportunity to carry on studies,
“the degree of freedom ”, extra-institutional work, leave of absence,
permission to receive visitors, disciplinary punishment etc.

A treatment within a given dimension does not necessarily go
on during the whole period of confinement: in Fig. 9 the B,
freatment ends after a certain time ; treatment. B, is only an intermit~
tent part of the routine ; Bj is initiated only after a certain time at
the institution (the filled-in surfaces denote “ no treatment ).

Self-evidently, some treatment methods are interrelated; a
decision on the treatment of the individual may comprise several
such dimensions. B,; and B,, respectively B,, and B;, are examples
of treatment alternatives that are decided on at the same time,

‘Which then are the control rules governing these decisions on
the treatment of the individuals in Decision Situation No, 37

There are numerous alternative ways to describe these control

rules and I chose in the first place to differentiate between the rules
that concern the placement of the individual inside the institution,
the deliberations that are decisive in a possible reconsideration of
the institutional placement of the individual, and, finally, the rules
that are applied to the decision on the termination of the institutional
treatment and the committing of the offender to extra-institutional
correctional treatment. We consequently distinguish between deci~
sions that concern “institutional treatment”, *treatment between
institution periods ”, and “ treatment between institutional and extra~
institutional periods . ‘

Let me exemplify the rules that are relevant to these different
decision alternatives within the scope of Decision Situation No. 3.
A number of these rules are contained in the law-téxt and the notes
to it (the Correctional Treatment Act, and the Act on Conditional
D.ischarge), whereas other decision rules have been issued by the
King in Council or are available in the regulations of the different
correctional institutions.

. Many of the central norms applicable to the treatment of the
inmates naturally are not available in explicit formulation ; they are
more or less unforeseen and not consciously perceived products of
the cultural prison environment (the structure of the system, the

treatment process, the influence among the inmates on each other

etc,). The scientists endeavour to cause these informal rules to be
consciously perceived by aid of their theoretical language. How~
ever, in this context I do not aim at this sophisticated effect: the
following examples refer to simple and perceptible rules for the
treatment of the individuals as formulated e.g. in the text of the law.

s k. ks S5 o
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In respect of the decision-making we once again are able to
discern comprehensive control rules, so-called meta strategies. One
of them concerns the objectives of the treatment in very general
terms ¢ © An inmate shall be treated firmly and seriously and with
respect for his human value. He is to be occupied with work of
appropriate character and otherwise to be subjected to treatment of
a mature to facilitate his readjustment to society. Detrimental
effects of the deprivation of liberty should be prevented as far as
possible. ” And further: “It is incumbent on the inmate to carry
out diligently and orderly the work assigned him and to comply
with the regulations applying in the institution and, also, the pre-~
scriptions and directions communicated to him by the personnel of
the institution.? {The Act on Correctional Treatment, paragraph 23).
The message contained in the law is thus interpreted : We shall
treat you humanely but you have to respond by behaving properly. ”

Contained in the law-text there is a kind of realism ~ the rule
expresses a minimax philosophy on the part of the correctional
system : the treatment should be designed in such a way as to reduce
the disadvantages of the deprivation of liberty as much as possible
(detrimental effects are to be prevented as far as possible).

We now are able to identify the meta strategy realise the
intentions of the superior decision level ” as more distinctly expres-
sed than before : © It is the task of the National Correctional Admin-
istration to direct and supervise the treatment of those committed
to a correctional institution” (paragraph 2 of the Act on Correctional
Treatment). A series of notes and supplementary prescriptions
describe the complicated decision machinery that is put in operation
after a decision on the treatment of the inmate — in respect of
individuals who serve imprisonment sentences we are able to identify
six (1) distinctly separated decision-making bodies (Fig. 10) ~
in respect of offenders committed to youth prison respectively intern~
ment institutions there are additional administrative complications
that we gladly disregard in this exposition,

The National Correctional
Administration (1)

| |
Section manager (Z)I Probation
Committee (5)

——t

Correctional Board
4

feos sy s povs st

Treatment
Committee

Ly s mn e P

Director of
institution. {3).

Body of protective
officers (6)

Fig. 10, Decision-making bodies at different levels appointed to decide on
the treatment of the individual committed to the institution.
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Decision-making body (1) ~ the National Correctional Admin-~
istration ~ is, as mentioned above, responsible for the entire cor~
rectional system and supervises the extra-institutional as well as
the institutional treatment. Directly subordinated to (1) are the
different section managers (the Correctional Treatment Inspectcrs)
who are responsible each for one of the five national sections respect~
ivelty for the women's the juvenile delinquents’ and the internment
sections.

. .Tl?e_ section managers have the twofold responsibility for the
institutional and the extra-institutional treatment (subordinated to
the.m are the institution directors, whereas the network of protective
officers are subordinated to the National Correctional Administra-
tion via decision-making body No. 2).

The immec}iate responsibility for the extra-institutional treat-
ment, howe_ver, is exercised by an independent decision-making body,
the Probation Committee (5). Decisions on conditional exemption

from institutional treatment are e.g. made hére as well as decisions -

on the appointing of probation officers etc. -Appeals against the
decigions of the Probation Committee may be filed with the Cor-
rect1qnal Board (4), which agency also takes over the decision
functions of the Probation Committee in case of decisions on condi-
tional discharge of persons serving long prison terms.

A few additional complications that serve to demonstrate the
closed character of the decision system : submitted before the Proba-~
tion Committee is the director of the respective institution; this
@mngs a decision-making body in one of the two controlling systems
into a subordinate relation to a decision-making body in the other

mdependent system . Correspondingly, the recommendation has
been issued (by the Secretary of State) that the head of the National
Correctional Administration (1) should be elected member of the
Correctional Board (4).

I am inclined to call this organisation for decision and control
of. the correctional treatment an organisational anomaly, I think
Fhls c}escription is correct —~ I wish to point to the fact that we have
in this context only mentioned the explicit decision~-making bodies.
Everybody realises that, as a consequence, only part of the system
?as _been accounted for. Subordinated to the management of every
institution is e.g. additional and strictly differentiated groups of
personnel that serve to remove the inmate from the decision-maker.

_ Sociologists rejoice at finding these social systems operating
in an energy field of formal and informal rules with extended control
functlons and inherent closed circuits where the information flows
in a never changing cycle. Such systems offer excellent opportu-
nities of theoretical analysis ~ my question thus framed is less
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general : what latitude is offered in these systems for innovation
and research ?

In Fig. 10 you find presented with particular emphasis an
important instrument not for decision but for planning the treatment
of the individual. This is the Treatment Committee which is
intended to be in operation in every institution.

We have thus arrived at a new meta strategy for Decision
Situation No. 3 and we formulate it like this : The treatment of the
individual should be designed in consideration of information about
his personality and his future development ”.

In order to give a realistic import to this rule the Treatment
Committee thus acts as an information processing body. The treat-
ment of the inmate is to be planned on the basis of a treatment
examination. The results of this examination are to be presented to
the Committee, and at least every third month a report should be
submitted to the Committee on * how the inmate has behaved and
how the treatment planned for him has turned out”. The inmate
himself also may present in person his preferences and viewpoints
to the Committee.

The meta strategy concerned in this connection is closely related
to a control rule that we have already studied as connected with
the decision-making at earlier stages of the judicial decision process
and which requests the collecting of additional information to forego
the decisions to be made by the different decision-making bodies.
We now find that this rule is applicable also to Decision Situation
No. 3 (decision on the designing of the treatment of the inmate).
However, this rule here has got a more general implication recom-
mending that the information be collected continuously during the
treatment sequence in order to satisfy the needs of the decision-
maker for data in the decision process. *

Along with the meta strategies we find objective * situational ”
and type-of-offender strategies for Decision Situation No. 3.
Again, the rule structure is analogous to the one applying to pre~
viously mentioned decision situations. ‘We shall see, however, that
the emphasis has now shifted in the direction of type-of-offender
strategies for the control of the treatment of the individual.

A couple of examples of objective rules: an extensive assort-
ment of rules apply e.g. to the decision on the length of the punish~
ment. In their details these regulations lack interest in this con~
nection ~ it is however not without interest to observe that the
complexity in determining the time of punishment is so great that
the inmate can hardly be expected to understand the implications
of the regulations.

i e
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‘ Ht_are is another control rule that refers to the transition of the

mstitt:ttxonal treatment into extra-institutional care: *“ An offender

who is serving a fixed term of ‘imprisonment may be discharged on

probapxon after having served two thirds, or, if particular reasons

gz%vaxl.t}}lxalf of the timfe.thDischarge may, however, not be granted
ore the execution of the penal i

four months, ? {The Penal (pjode t23,6%2;5 been. going 09 for at least

Objective rules directly related to the designing of the treatment
are to be found e.g. in the Act on Correctional Treatment — in this
case the rules have a certain general range of application. Example:

An offender committed to an open institution should, as a rule
work together with other inmates and may also if particular reasons
do not prevent this, spend his leisure time in their company ” (para-~
graph 44) “In his leisure hours the offender committed to a
glosed institution may participate together with other inmates in
instruction, divine service, outdoor activities, physical exercise etc
unless particular reasons prevent it ” ... (paragraph 46). T

When going on to the implementation regulations for the Act
on: szrectxonal Treatment, and in particular when studying the
regul.atlons' of the different institutions, we find detailed provisions
that in various ways lay down a fixed pattern of life for the inmates
and extensively restrict their liberty of choice. Here are a few
but not fully representative examples : You must not have a canary
in your room ¥ “You must not have a flower-pot in your room ;

You must not have pin-up girls on the walls » etc. '

The “situational ” control' rules refer to the designing of the
treatment in consideration of the special conditions prevailing in an
institution (temporarily or permanently), Here, the institution
management is afforded room for extending respectively restricting
the privileges of the inmate after having studied the current situa-
tion, To the decision-maker at this level this means a liberty of
action where his individual treatment philosophy can have a certain
latitude in relation to higher decision levels that could not as cor-
ieqtly determine and balance the considerations to be paid to the

situational ”  prerequisites. This applies in particular when
restrictions on the inmates’ privileges are concerned.

Lil?erty to the decision-maker means increased lack of liberty
to the inmate in one respect : the scope for his independent judg-
ment of permissible/forbidden and acceptable/unacceptable behav~

lour is restricted in excess of the limitations already i
jecti eady introduc
the objective control rules. Y uced by

. The “ situational * appraisal by the decision-maker certainly
. ay refult in increased privileges for the inmate but there are condi-
ional “ rewards * that may be revoked at any time.

e
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From the formal viewpoint the scope of action of the decision~

maker when setting out from the * situational ” premises is regulated

" in the following way :  Should detrimental effects on the inmate’s

physical or mental health appear or be expected to appear as a

result of the application of some regulation in this law, the adjust-

ment should be made that will be judged necessary for the
remedying or prevention of such detrimental effects,

If required for the maintaining of order and security within
the institution the privileges granted the inmate under this law may
be reduced ™ (paragraph 24).

We note that the legislator makes higher demands on the
introduction of alleviations for the inmates than on the procedure in
case additional restrictions are to be imposed on them. To this may
be added that the modifying of the provisions of the Act on Cor-~
rectional Treatment to the benefit of the inmate should be of limited
character (one speaks of the adjustment that may be required),
whereas the situation may permit general limitations (¢ ... the privi-
leges may be reduced ... ?) to the disadvéntage of the inmate.

In other respects we often find the * situational ” control rules
for the treatment of inmates in the shape of reservations or limita-
tions of the applicability of the objective rules. Passages in the
text of the law like: “unless particular reasons prevent it*; “if
this is possible without inconvenience » . «if it is deemed effectible
without detrimental influence (among the inmates) ” etc., reflect
the importance of the situational ? deliberations,

The combination of objective and situational ? control rules
is fully expressed in the following rules: “ to the extent this is pos~
sible without disadvantages an inmate may acquire or receive books,
magazines, NeEWSpapers ... » (paragraph 30) and “ An inmate may,
according to what may be found feasible, possess simple personal
belongings » (paragraph 31).

Despite the almost unbelievable multitude of objective and
« gituational * provisions of higher or lower order the type-of-offen-
der information has acquired increased importance in Decision Situa~
tion No. 3 — in many cases such data are almost decisive for the
treatment of the inmates.

1 have already touched upon the enormous span of the so-called
reward system in the {nstitutional organisation : to a great extent
the treatment of the individual is shaped according to information
about his personality and his © behaviour ” at the institution.

The Treatment Committee and the Probation Committee are
two important information~processing bodies where type-of-offender
data play an important role. The principles of the treatment exami~

TR
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nation have been so formulated that *to the extent required ” an
exanlenatlon should be made of the inmate's living-conditions, per-
sonality development, state of health, talents, and knowledge. ’

A decision exceedingly important to the inmate is, fitt :
choice of time pE the conditional discharge — ffﬁ'zfiﬁﬁly’s;};g
that the. objective control rule offers the possibility of a red};ction
?E the txme“of punishment by as much as fifty per cent. And the
aw.sa%'s 3 When judging the question of conditional discharge
ﬁart}cu ar importance should be attached to the convict's behaviour
uring the institutional term and his (her) mental attitude at the

y . .
éxggeval'ge:?)fhe discharge is planned to take place ...” (The Penal

In the notes to the Penal Code this basic idea is further devel~
oped — the relation between the advantages to the inmate of the
1.~eward_ system and the possibilities thereby to control his behaviour
is particularly obvious in this connection : “ That good behaviour is

rewarded with conditional discharge has, on the other hand, empir-

i‘cally a favoprabl'e.effect on the conduct of the inmates, not the
;2st onf their w1ll‘mgne.ss' to work. Conditional discharge is a
eans of encouraging willingness to work and good behaviour...”.

The Secretary of State for Justi
ice also emphasised during th
g;ep?é'aéory _work on the 'Penal Code that Ig)]reat consizll:rgt?orel
ould be paid to the inmate’s willingness to work when judging his

behavi — . qe
disch‘gg;; and consequently when deciding on the time of his

~ We also have noted in the above that the decis insti
giytnal pla.cement (Decision Situation No. 2) is t: 2\1;.1 oilxln;)r:)srttlatl‘rlxl
e enlt guided by ty'pe‘-ofn.o_ffender information, During the institu-
IC_)&E} treatment this decision may be reconsidered (it then comes
::,Elf e;ré thczl scope of Degision Situation No. 3) and also here type-of-
otend e':c:'anztfa h?ve a high decisive value. This particularly applies
{5 the trans er romha clqsed to an open institution {or vice versa).
e ) grant the enjoyment of the very extensive liberties of

pen treatment (stays at study centres etc.) the prerequisite

is a very positive judgment of the in
this type of inforn])ation, inmate, fundamentally based on

Finally, here are a few examples of the control function of the

type-of-offe i i
tu{)ion. nder rules in the planning of the treatment at the insti-

discu?s gla'ttetrhof pr1n.c1‘p}e in Swedish correctional policy extensively
- X e prohibition for t.he inmates freely to write or receive
Tt : ;11 inmate may not without permission dispatch or receive

or other written messages ” ; this is the objective control rule.
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And the modification of it is being justified on the basis of type~
of-offender data: “ Otherwise an inmate who has proved to be
reliable may be granted permission to dispatch and receive letters
without these having been examined in advance ”,

Another example of central importance ~ the possibility of
being granted leave from the institution is of enormous importance
to the inmate. The implications of the leave are not exclusively
positive, The intermittent freedom creates a sharp contrast to the
loss of time of the institution term. Hence, returning to the insti-
tution is to the inmate an act at short sight and. from certain view-
points self-destructive: by returning he is compelled himself to
contribute to the legitimating of a number of his basic needs being
frustrated. A misspent leave puts into action a system of sanction
measures and reduces his prospects of an early conditional release
and prolongs the interval to his next leave etc. At the same time,
the leave naturally has a positive implication in that (I resort to a
psychological cliché) it gives the inmates * something to look for-
ward to ”, in that it facilitates the readjustment to realities ~ “ there
is a world outside the institution”. The psychological game car-
ried on around the granting of leave is extraordinarily interesting —
it ought to be subjected to a special analysis. The law allows only
a narrow limit on this point but it is well known that the application
of this part of.the treatment is fairly generous. I have received
complaints against the institution management from inmates about
a too liberal granting of leave ~ this treatment policy has a nega-
tive effect on the unity among the inmates.

The formal rule is of the following wording : “ If risk of misuse
is not deemed to prevail an inmate may be granted permission...
in consequence of the length of the institutional term or else if
powerful reasons exist, to leave the institution for a certain short
time " (paragraph 36). '

The decision principles governing the granting of leave also
illustrate in a striking manner the lack of liberty of the decision-
maker : if is the section manager who decides on the leaves (Deci-
sion Body No. 2, Fig. 10}, although he is entitled to delegate the
right of decision to the director of the institution (Decision Body
No. 3) who deals with the cases in accordance with instructions
ilflsued)by the National Correctional Administration (Decision Body

o 1).

The complexity of decision model No. 3 makes it difficult to
draw up a schematic reproduction of the decision-making like the
one we outlined for Decision Situations 1 and 2, Fig. 8 Above
all, the multitude of decisions is such that they could hardly be
systematically incorporated in diagrams.
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In this case I consequently restrict myself to the illustrating
of the decision sequence in respect of decisions about the termina.
tion of the institutional treatment (Fig. 11). The decisions of Deci-
sion Situation No. 3 concerning the treatment of the individual
within the institution or the transfer of him between institutions
however correspond in principle with the model drawn up for
Decision Situation No. 2 ; the only supplement needed to that model
is a square containing “ continuous data collecting », i.e. informa~
tion to be used in the decision-making. The © preliminary decision ”
square of the model may be excluded,

We}l, lgt us try building up a model on decision-making about
the termination of the institutional treatment in the individual case.

Superior decision level = = = =x
y= = a4 With control functions [K= == |

Information about

Individual Crime

Control rules:
.

Meta strategies b,
Obijective strategies b
Situational rules

: Type-of-offender strategies

- JEarlier decisions

Treatment -
committee Collect information
from other decision
level
Continuots
data collecting

Situational decision
background material
Type-of-offender

decision background

Fig. 11

There is not very much to add about Fig. 11 ~ the same
general pattern of decision procedure as in earlier decision situation
apphe; in this case too. A few comments may, however, be of
some interest. It is evident that the decision-making about the
possible termination of the institutional treatment in the individual
case is to a high degree controlled by information produced outside
of the control range of the deciding body or officer.
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The information is furnished by another deciding body (the
institution management). In reality, this means a great limitation
of the freedom of decision of the decision-making body (the Pro-
bation Committee).

In this manner the institution management is able to control
the decisions of the formal decision-maker by its access to informa-
tion. The decision-maker, however is able to control the institu-
tion management’s interpretation of the information and, at the
same time, to draw up frames for the possible range of variation
in the decision-making., It is possible to restrict the institution
management’s © manipulations on the basis of the information ”
by making these frames as narrow as possible.

This alternative decision model within the scope of Decision
Situation No. 3 thus is an interesting example of a negative power
balance and of the restrictive manceuvering facilities at the decision~
making : the best chance of each party to secure freedom of action
and control is to restrict the relative liberty of the other party.

IL. Some conclusions of the description of the implementation
of the judicial rules

I would like to put a full stop here, finishing my accounting
for the procedure at different levels and stages of the decision~
making on the treatment of the individual,

What does my description of it tell you?

Once again I wish to emphasise that it has only indicated the
complexity of the decision process, giving a restrictive import to
the decision concept as applied to a limited clientele ~ those sen-
tenced to imprisonment. In all fundamental respects my descrip-
tion also has been limited to the formal organisation behind the
decision-making : in this respect my description is not only incom~
plete but also systematically misleading. An elementary knowledge
of the sociology of organisation tells us that the paying of considera~
tion to the informal social system complicates considerably the pic-
ture provided by a formal delineation of the structure of the organ-~
isation.

I wish to make additionally one reservation : In my exposition
I have described the decision flow under Swedish conditions, and
it is obvious that we cannot unconditionally generalise from this
environment, Nor is it easy to point to the part of judicial applica~
tion in our country that corresponds to or differs from the practice
of the judicial systems in other countries. However, in this respect
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I venture thg opinion that my exposition is more relevant to a sys-
tem qf sanctions where the treatment ideology has gained consider~
able influence ~ perhaps gréater than in most other nations.

It. remains to me to make a confession: my account has not
been rich in viewpoints in the sense that I have offered new inter~
pretations of the social organisation that selects and shapes the
penalty of the offender. Anyone who is interested in criminologic~
al or criminal law matters might say — we know the picture pre-
sented, we know of the rules that govern the behaviour of the deci-
sion~-makers,

.I am consequently aware of the fact that I could be accused of
having by lack of understanding presented and discussed truisms,
and I have assumed the heavy burden of providing proof to the
contrary — evidence to show that such a description of my exposi~
tion is erroneous.

I now in.tend to formulate my countercharge, and since I find
?ysletlf in a tight place intellectually also this task will prove a dif~
icult one.

First, I would like to make a distinction between two kinds of
knowledge. I believe that we who are active in criminology pos-
sess a great deal of insight about how we are treating those who
are convicted, but we have a very scanty knowledge of why we
chose to design the treatment in the way we do. And we have
almost no ideas of how we would prefer to plan the treatment if we
had the liberty of trying out new alternatives.

. My countercharge also may be formulated thus: It is my opi~
nion that the social scientist, the psychologist, the psychiatrist, or
the criminologist have in their exercising of their professions ~ as
researchers and in practice ~ gravely violated the rule that they
z’nal.ce' valid conclusions from the knowledge they possess about
judicial application, about the principles governing the treatment
of the offenders. :

Like blind mice they have sought their way in the maze —
among the control rules — of the judicial decision process ; futilely,
they have sought for space and latitude for the administering of the
methodological alternatives in which they believe themselves.
Instead they have willingly lent out bits of their theoretical systems
to be fitted into ready-made patterns for the decision-making ; they
have never tried with their theoretical instrument equipment to
influence or alter the basic structure of the system.

In t%le following, I am going to put forward a number of exten-~
uating circumstances in favour of the researcher: his is no easy
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task, and it is difficult to find a way out of the intellectual dilemma
in which he finds himself,

Which then will be our main impression of the description of
the decision-making in connection with the choice of treatment of
the individual convicted for a crime ? My first impression is of the
complexity of the system. And I wish to add — this complexity
is “ sick”, it is a cancerous tumour that has been growing and will
continue to grow up to the limit of reason, since the system lacks
validity regulators. Nowhere in the system are there undisputable
facts to aid the decision-maker in choosing between strategies in
consideration of the benefits that would result from a choice control~
led by such means.

The organisation built up around the choice of type-of-offen-
der treatment I should like to place in a category of social systems
which I call “ no information but big power” systems.

This type of organisation has been ingeniously described by
Galtung in his essay, “ The organisation of dilemma” ; he finds
that a characteristic feature of the decision-maker’s exploitation of
his big power is constituted by the multiple restrictions imposed on
him — the big power is the relation to the individual who becomes
subject to the decision, not an independent decision in relation to
environmental social systems. The big power is meant to be exer-
cised on the basis of multiple premises and with multiple objectives ;
an important prerequisite for the legitimation of the decision~-maker's
exercising of big power also is that the system function in a narrow
sense — an excessive escape rate, too many assaults on personnel
etc. will tend to undermine the confidence in the decision-maker.

According to Galtung the complexity of the system conse-
quently is to a great extent a function of the multiple restrictions in
connection with the power function of the system ; to this I now add
the no-information aspect. Incorporated in the decision process
there are a multitude of potential control stations where information
is lacking however ~ the controlling function does not materialise.

Here, we are able to discern one of the reasons for the requests
for criminological treatment research : results from such a research
would mean that we would add to the social system a selection
mechanism, a control function in the choice between alternative
decisions. ‘

Real progress in the research area of type of treatment in rela~
tion to type of offender would mean — setting out from the idea of
the irrational complexity of the system ~ a simplified decision-~
making and as a result a simplified social organisation.
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However, these viewpoints have a very hypothetical character
and I shall go on to a theme on which we arel able to make safer
statements. You have followed the above exposition to the decision
process in its different stages. On various points 1 have found it
important to touch upon the question of the freedom of the decision~
maker in forming his decisions. A first impression is that this
freedom is very limited :'a host of control rules dictates the latitude
of the decision-maker's movements, But this is an uninteresting
aspect of liberty of conception at decision-making: the number of
control rules is in no given relation to the relative degree of lack
of liberty on the part of the decision-maker — there are, in fact,
control rules that afford him a certain liberty !

Instead, we observe the following tendencies in respect of the
restrictedness of the decision situations : first, there is a clear trend
towards a gradually more restricted liberty for the decision-maker
the further on we move in the decision process. A simple explana-
tiori of this fact is that the decision~-makers ~ at later stages in the
judicial application process — are bound by the earlier decisions
made ; these early decisions are among the decision premises of the

subsequent decisions,

. Secondly, we can trace a tendency towards a more restricted
liberty for the decision-makers who are “ near the offender”, ie.,
those who decide on the actual treatment procedure.

By these two observations we thus have identified two quanti-
tatively measurable correlates of the degree of liberty in the decision~
making : on which point in the decision process the decision is made,
respectively the degree of closeness to the offender. A third obser-
vation is qualitative : the organisational structure of the decision~
making body, and particularly the character of the control func-
tion, is of decisive influence on the degree of freedom offered the
decision-making body. The organisation of the court has been
created in order that its own judgment of the individual case is
ensured considerable weight. The decision-making of the institu-
tion management, on the other hand, is meant in all essential res-
pects to realise the intentions of the superior levels in the hierarchic-
al system.

I emphasise this viewpoint strongly : I believe in fact that it is
of considerable influence on the prediction of the scope that could
be afforded the treatment-in-relation-to~offender strategies within
the action frame of the decision-making body. For the present, we
may establish generally that our valuations in this respect must be
differentiated in regard to at which point in the decision-making
process we want to apply the strategies concerned.

!
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Let us study the aspect of liberty at decision-making from a
fourth aspect: in respect of the implication which the concept of
“liberty * carries in the minds of the different decision~makers when
implementing the law. And in this connection it is illustratively
favourable to contrast the court respectively the institution manage-
ment as decision-makers. ‘ :

The liberty of action of the court is related to both objective
and type-of-offender strategies, Within wide, objective limits the
court may itself arrive at a concrete decision. In respect of the
type-of-offender rules the court has the task — often on the basis
of competent information from bodies assigned for the purpose —
of independently making decisions setting out from its own opinion
of the personality of the offender. :

And, finally, the court may weigh different viewpoints against
each other: information from one reference system may be subor-
dinated to or overlap data speaking for the application of another
control rule or — which is the natural procedure — the court will
combine by weighing the different bits of information into a decision.

The institution management is restricted in a completely dif-
ferent manner already at the formal level. The objective rules are
orders that can be modified only by referring to * situational” cir~
cumstances: certain measures cannot, for instance, be carried
through in an institution due to a shortage of premises or personnel ;
restrictions for environmental reasons of the liberty of movement
of the clientele may result from the character of the security system
of the institution etc.

The liberty of decision of the management is, however, a nega-
tive freedom, a freedom under coercion, the pressure of the given
situation, The decision-maker cannot reasonably  conceive the
latitude thus given as a constructive ingredient in his own activity.

To the decision-maker ~ the institution management — the
type-of-offender rules become in this situation vital for experien~
cing his role as purposeful. To the extent that the institution
managements are able to make an “ independent »,  free », decision
concerning the population of the institution this decision has to be
justified with type-of-offender data.

Also these decisions, thus justified, are to fit into the intentions
of the superior decision levels. These intentions may, however, be
subject to liberal interpretation as long as the extraction of the
intentions is made in type-of-offender terms.
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This insight we have to keep fresh in our minds : the decision-
making in consideration of type-of-offender data has far-reaching
implications for the clientele, but primarily this strategy also implies
an advantage to the decision-maker who administrates the treatment.

In the following we now must bring up a couple of important
questions in connection with the viewpoints put forth, What ate
our possibilities to carry on type-of-treatment-in-relation-to-type-of
offender research within the scope of judicial administration ~ i. e.
the decision process which we have discussed in its different stages ?
An important request at the initiating of such a research process is,
as a matter of fact, that we are permitted ~ at least temporarily —
to put out of function the control rules that apply to the different
decision situations on which we turn our spotlights'. Obviously, a
research effort of this kind demands an introduction of a random
allocation of individuals to different treatment alternatives. To
use chance as a control function is to abolish a deeply founded phi-
losophy in the designing of the structural organisation and intended
function of the decision situations.

Additionally a question : Which are the possibilities offered us
~ after having obtained possible results of a research effort ~ to
feed these results into the premises for the decision-making? And
is it possible to express any advance opinions on which decision
levels will make use of them ? '

Is it likewise possible to say anything about the possibilities of
at all achieving any results within our problem area of type of
treatment in relation to type of offender?

And finally : Is it desirable to supply the decision bodies with
information derived from a research effort of this kind, ie. is a
distribution of intellectual energies to this research area of impor-
tance ? o

I believe that we are able to give fairly well-founded answers
to several of these questions. However, I realise all the same that
we have to content ourselves with indications on the formalising of
these answers. A detailed description for each individual answer
would carry us too far. “*

on the basis of guasi-experiments in which the random method has not been
used ‘at the distribution of individuals to alternative treatments.

1. I very briefly develop some viewpoints on the possibility to make conclusions
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II1. The possibilities of
“ type-of-treatment-in-relation-to-type-of-offender * research

We have for a long time been aware of the difficulties in
pursuing an experimental approach in the criminological treatment
research ~ a research effort to which we have attached and still
attach hopes that it will provide knowledge about the effects of the
system of criminal law application.

Also, permit me to say: the restricting factors in respect of
such a research effort we find above all at the points in the decision
process where the decision-maker enjoys the greatest freedom. It
is far more probable that we shall have to introduce an experimen-
tal design within the scope of Decision Situation No. 3 (the plan-
ning of the treatment) than in Decision Situation No. 1 (the dis~
pensing of the sanctions). Why?

A possible explanation of this is that the court's loss of free-
dom (its own control of the decision-making) would be more exten-
sive ; the court has got far more to lose than the institution man-
agement by accepting that a random-selection mechanism become a
control rule at the decision-making.

However, this is only one side of the problem. We also have
to keep in mind that the court's  freedom in making decisions” is
not primarily a question of status — behind this decision premise
there is a philosophy that, in the court’s taking position to a case,
one should consciously consider and weigh the relevance of a penal
rule system when judging the individual case and when deciding
on the sanction to be jmposed on the individual offender.

A decision dictated by random selection results would elimi~
nate this conscious striving, and we experience chance as an un-
ethical judge in consideration of the interests of the offender, And
there is additionally one important point. It is true that the ideology
on which the court's acting is based encompasses the idea that the
court should arrive at “the best decision” in the interest of the
given party, but this decision is a solution of a conflict between
two parties, society and the law-breaker, One cannot retain the
confidence of these parties by replacing oneself with a random
mechanism; and also research results concerning the effects of the
sanction system must be interpreted by the court in such a way that
the interpretation is accepted by both these parties. In a conflict
of interests where the decision-maker is * above” the parties the
. gmpirical information will always have ~ at the best — a relative
value. But more important in this connection is — again ~ that
one cannot make a decision that means that a dispute is seftled by
the introduction of an experimental manipulation ~ such a manner
of acting would be more or less incompatible with the court’s deci~
sion methods,
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The situation is entirely different in the case of the institution
management being the decision-maker. Also here there is a tra-
dition prescribing a decision procedure in consideration of the indi-
vidual case —~ the best solution sought, however, is a problem
solution and not a conflict solution in the sense we have regarded it
on part of the court.

An experimental arrangement would temporarily suspend the
decision~making connected with the individual case; this explains
the resistance we are meeting to the scientist’s efforts to manipulate
the decision-making within the scope of Decision Situation No. 3.
But in this case it is, in fact, much easier to regard the experimental
manipulation as an instrumental component introduced in order to
secure in the future an improved foundation for the problem solu~
tions of the decision-maker. The experimental manipulation is
based on the same or similar value premises as the acting of the
decision-maker, and consequently it is not fundamentally contra-
indicated as in the court’s choice of sanction.

IV, The possibilities of introducing the research results
into the decision premises for the judicial application

Let us assume that we have arrived at certain research results
within the problem area of type of treatment in relation to type of
offender. How would they be received 7 'Would they be used ?

My suggested answer will in this case be similar to the one I
offered regarding the possibilities of carrying on manipulative
research within the scope of the given decision situations.

I believe that the court has only slight inclination towards
basing its decisions more or less exclusively on research data of this
kind, and in my opinion a decision-making body of the type * insti~
tution management ” would have a *relatively high degree of incli-

nation” towards a modification of its decision strategy according
55

to the information supplied by the scientist.

An observation : the duties of the court include the considering
of the individual’'s forecast when deciding on the sanction, and I
have shown in Fig. 8 that the court does realise this ambition. The
forecast instrumént ~ e.g. in the form of base-expectancy-scores ~—
has since long been an information offered by the research scien~
tist. The point is that courts around the world do not want to use
this type of information ~ with few exceptions. And this is not
a time~-lag phenomenon : the use of formalised forecast information
data would reduce the court's possibilities of using other — non-
formalised ~ data in its conflict-solving decision-making.
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Data relating to type of treatment in relation to type of offen-
der would constitute an important restriction at the realisation of
the institutional role expectations on the court as a conflict-solving
agency, and in my opinion they have a limited application value
at this stage of the decision process,

To the decision-maker/institution management the situation
is different and in a certain sense more complicated. Let me
repeat this ¢ the freedom of this decision-maker is to a high degree
connected with the application of type-of-offender rules. How-
ever, this freedom is continously watched from two directions — by
the superior authority and by the clientele, The decision-maker
must always be prepared to answer the question: Why? as a
consequence cf the decision at which he has arrived. Also he has
a constant and powerful need of being able to legitimate his decision
function when he sets out from type-of-offender data.

Now, this line of thought leads up to two predictions. First:
to the extent that the decision~-maker needs to legitimate his decision
in relations to the offender he will have a stronger position if
research results have been used as a basis of the decision and have
controlled the formulation of the decision premises. Secondly :
research data also strengthen the deciding officer’s legitimation in
relation to higher levels, but on the other hand this information also
implies an increased possibility of control on the part of these high-~
er levels. It is probable that the superior bodies will not permit
research data ~ information of high status — to be freely used by
subordinated decision levels.

The two predictions can be combined into one predictive state-
ment: research data from our given problem area leads to an
increase in the degree of control in the system processing informa-
tion and making decisions about the continuous treatment of the
offender (Decision Situation No, 3).

V. The experimental situation : an appraisal of the possibilities
to achicve resulls

LindertBis heading it would be possible to carry this exposition
very far. A reasonably competent appraisal of the possibilities of
the experimental situation in respect of result processing would, in
fact, be of great interest to criminology. It would fill a large method-
ological gap in our dicipline,

But it is just as evident that I have in this context to refrain
from such a development of the theme, Otherwise the exposition
would very soon develop into methodological argumenting at a
complication level above my competence. In many respects
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Mr. Spark’s excellent review also has provided the information
required on this point.

I thus intend to limit my reflections to certain viewpoints of
principle respectively to the formal specifying and defining of a
specific import of the problem “ type of treatment in relation to type
of offender ”,

What does this heading mean ?

It contains two concepts ® type of treatment” and type of
offender ” that connote two prevailing occurrences in Nature ; they
are concepts aiming at the measuring of factual occurrences, A bad
but relatively descriptive term applicable to the two is “ empirical
concepts . The third concept in our heading is “relation” more
explicitly put: “in relation to”, which relates the two empirical
concept definitions, This third concept is more versatile as to
meaning than the preceding ones — we know of many kinds of
relations. We are able to differentiate between the direction,
degree of necessity ete. of the relation.

The definition of the term “ relation” closest at hand in this
connection is the defining of it as a statistic interaction in a variance
analysis reference system or as a differential inclination of the
regression curves in a regression analysis context.

In nis review Mr. Sparks provides excellent examples of the
the first-mentioned technical implication of the relation concept;
the second implication is discussed and illustrated above (see e.g.
Pigs. 6 and 7).,

. A couple of comments in connection with these explanations of
the key concept in our problem area will now be of relevance. We
should keep in mind our lack of sophistication when trying to illus~
trate the significance of a statistic interaction by verbal description.
We attain a certain level of abstraction when we interpret the
statistic interaction already in the simple case that we deal with
compulsory information in two dimensions, e.g. simple variants of
types of treatment and types of offenders (Fig. 12).

Types of .
treatment
Types of Ty T,
cffenders
0,
0,
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If we complicate this design by introducing a variation of the
treatment in two dimensions or by the introduction of a correspon~
ding differentiation on part of the clientele (the test persons) we
obtain three information inlets and our schematic figure above will
be complicated and develop into a three-dimensional figure. In
addition to simple interaction effects we may obtain interaction
effects of the second degree which will immediately become diffi-
cult to interpret and still more difficult to translate into terms of
decision strategy. Assume that we denote the three information
inlets in an experiment A, B and C (the denomination of “ factors ”
as used for A, B and C is common) ; A and B may for instance
denote treatment alternatives according to two principles of divi~
sion (with sub-groups A,, A.... respectively B,, B....) whereas C
refers to the types of offenders (C,, C,...).

The verbal interpretation of the second degree interaction will
thus be that it represents the interaction between one of the “ fac-
tors” with the interaction between the remaining “ factors”.
Example : The interaction between A and B is specific to the dif-
ferent groups of the C * factor ”.

If we chose to illustrate the interaction concept as a differential
inclination, the appraisal of the interaction effect of the second
degree will in this case set out from an estimation of the inclination
of regression levels instead of the inclination of regression curves,

What I want to say is this : the complexity of the experimental
models means that we are trying to achieve results at an abstraction
level that makes the results difficult to apply. And this claim will
obtain considerably increased weight if we recall that our experi-
mental model is fundamentally based on the assumption that we
have at our disposal a number of treatment alternatives on which
we are to distribute the individuals by aid of the decision rules.
As I have ‘already pointed out (see Fig, 9) this model of thought
has not got realistic merit to the legal decision process and parti-
cularly not to the decisions made in Decision Bituation No. 3.

I have shown in the above that our set-up of methods produces
results that are difficult to interpret. In reality the situation is ~
as we know ~ a different one: very often we do not obtain any
results whatsoever, neither simple nor complicated. As a matter
of fact I do not know of any criminological analysis which has
produced significative interaction effects of the second degree
{but 1 have read some twenty textbooks on the methodic
procedure when testing the existence of such effects). A point
of interest in this connection is that such results are hardly to be
found in other behaviour research connections either, and when
demonstrated they are often regarded as methodological oddities.
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Well, why the low a priori probability of obtaining significa-~
tive interaction effects? I find three reasons for it: first, the
power of the statistic technicians when testing these effects is small
and this is a circumstance that we can do nothing about except
carrying out the experiments on large groups of test persons with
the distinctly negative consequences that are the result from both
economic viewpoints and aspects of research strategy.

Secondly, most of the experimental facilities at our disposal

- have built<in restrictions — our measurements often are actually

measurements of differences between treatments (and measuring of
interaction between “treatment and individual ?) when the treat-
ment alternatives show obvious mutual correspondence. We are
searching for differences in respect of that which is similar.

Almost all * intra-institutional ” experiments have this charac-
ter. Example: we try to verify the differential effect of group
conversations which are administered once or twice a week in so-cal-
led respectively open groups etc, — this is the latitude that the
system offers to the research scientist.

There is much more to be gained in this connection if we exam-~
ine the consequences of the court’s decision-making, since these
decisions have markedly different consequences for the individual
{e.g. extra-institutional/institutional treatment, long/short times of
punishment). :

A third circumstance that implies, at least for the present, a
control effect towards the result of “ no result  of a research effort
in this problem area is our low level of measuring techniques in
respect of the type-of-offender concept. The different types of
inmates identified in the sociological literature, the dividing of the
individuals in different maturity levels, the distribution of the offen-
ders on different risk categories ~ all these efforts are unsophisti~
cated from the viewpoint of measuring techniques or scarcely fit
to be incorporated as information in models with the aid of which
one wishes to verify individual treatment effects of different sche-

m'gs xl'esp'ectively interaction effects between treatment and indi-
vidual.

A definitely valid experience from the related behaviour
research disciplines is, in fact, that information of high explanatory
value in respect of the forecast of the individual (irrespective of
what treatment he is subject to) has a low explanatory value when
1t comes to saying something about his forecast in relation to a cer~
tain specific treatment. The so-called base expectancy scores thus
suffer from this fundamental limitation.
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Among the reasons that today tend to show that our experi-
mental method is ineffective as regards the production of results,
the third circumstance mentioned is the least disheartening of them.
There is nothing contradicting that it would be possible to a consid-
erable extent to gain important ground by the characterisation of
different types of offenders, and such a theoretical gualification
actually has already been initiated in several fields of criminological
research.

A brief comment may be justified with reference to a central
point in my analysis : I have contended that a prerequisite condition
for a valid experimental model is the random distribution of the
individuals on different treatment alternatives. Everybody knows,
however, that there are so-called quasi-experimental designs where
the researcher does not infervene in the control system of the deci~
sion~-maker but where he still tries to establish by statistical method
a control function that enables him to make conclusions as if he had
carried out a real experiment. The methodology of co-variance
analysis may serve as a model for these quasi-experimental research
efforts ; the results in respect of the consequences of the court’s
decision-making that I have accounted for above emanate, in fact,
from a quasi-experimental model,

My opinion is, consequently, that there exist such alternative
opportunities of extraction of indicative results : they are very limit~
ed, however, as a result of the influx of error sources thus permit-
ted, and I dare say that there are very faint prospects of our being
able to verify interaction effects by aid of this methodology sup-
plementary to the experimental manipulation.

In my characterisation of the possible results of a research
effort in our given problem area I have been predominantly negative.
This brings us up to my last question : Is research in this area at
all desirable or fundamentally valuable?

VI. Is research in the problem area
“type of treatment in relation to type of offender”
at all desirable 2

In my above exposition I have presented mainly negative view-
points on the possibility of obtaining safely established and theoret~
ically interesting results in respect of the interaction between type
of treatment and type of offender ; also, I have expressed consider-
able doubt as to the prospects of being able to transform the (very
much presumptive) results into parts integral of the background
material for decision~making. ' ’
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. There are, however, additional arguments behind my sceptical
attitude, but I readily admit.that my reasoning below does not meet
competent demands on intellectual congruence.

The first observation I wish to make concerns the “over-
positive  attitude to this kind of research on the part of the admin-
istrators. When a research problem-complex has got this obvious
face validity there is every reason to enquire about the cause of
the enthusiasm shown by the consumer of the research results. In
fact, criminal policy is a field where every piece of information
which results in a demand for change puts a strain on the organisa-
tional system. And here, I believe, you will find the value of this
research discipline from the administrator’s viewpoint : the solution
of the research problem will come some time in the far-away future ;
if the scientists are busying themselves with the problems, then the
administrator is left alone to make decisions for a long time without
interference from outside.

From this viewpoint the problem of type of treatment in rela-
tion to type of offender is well chosen, and a logical continuation
of the “ what-is-the-forecast-of-this-individual ? ” problem and the
“ what-treatment-is-the-best 7 * question. These matters of dis-
cussion were presented to the criminologists with the promise that
the information would possess a high decision value. When the
scientists had delivered the answers (fairly definite in respect of
the forecast research and at least suggestive as regards the treatment
research), the administrators, however, found themselves in a dif-
ficult situation — but the formulating of a new problem variant
offered a way out. My experience consequently is that the crimi-
nologist/researcher is being deprived of real opportunities to
in_f]uence the making of criminal policy decisions by being fed with
distant problems (and given large research appropriations) in order
to distance him in this way from the choice of immediate problems
~ i.e. the actual decision-making incessantly going on, the concrete
and continuously administered treatment of the offenders.

And this game — naturally unconsciously on the part of the
decision-maker as well as the research scientists ~ can go on
because of the fact that we scientists experience ourselves as mani-
pulators (having built up an ingenious ethical system for the legi-
timating and limiting of our manipulating of the world around us)
but are blind to the fact that we are manipulated, in fact controlled.

Let me give you a suggestive illustration, 1 grew up in a
rather desolate part of the country near the sea which engages the
shpre in shallow gulfs. There, behind the shore-line, are the low-
lying meadows where an abundant bird life has developed. This
is what I remember of the strolls along the shore during my child-
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hood ~ the sky all around, the sea gradually vanishing towards the
horizon, the even line of which was unbroken by islands that other~
wise frame the shore-line of our country — long, expansive mead-~
ows, and birds, birds...

When you walked along the shore it sometimes happened that
you came close to a bird's nest. When you were at a distance of
only fifteen yards the female was still lying immobile with a kind
of unconscious hope that the human being, the child, would pass
without noticing her. But when you approached the nest a few
steps more she flew up, and afterwards she would keep at a few
yard's distance from the human child who foolishly hunted her fur.
ther and further away from the nest with the vulnerable, exposed

eggs. .

The scientist ~ the human being, the child
The decision-maker ~ the hiding bird
The important problems ~ the bird's eggs.

However, this explanation may be altogether inapplicable, a
misconception on my part. Perhaps the decision-maker actually
wants us to arrive at positive results.

Still, I am doubtful, and this time on exactly those grounds on
which other analysts are legitimating the problem. As we have
formulated our problem, the use of the treatment x offender model
implies that we are able to distribute the individuals in an optimum
manner on the different treatment alternatives given beforehand.
We study the individual's reaction to the treatment but do not
reflect about the adapting of the treatment to the individual.

Looked upon in this way, our research problem is static and
strategic, not dynamic and constructive. You may extract gains
without changing the existing system, and the resuits may, at least
theoretically, be taken as a justification for the possible stagnation
of our efforts at innovation in the field of treatment of offenders,

The adapting of the individuals to the treatment which is
implicit in the treatment x offender model is effected ' through
decisions which are beyond the individual's range of influence.
Are we prepared to reinforce the decision-maker’'s manipulation of
the individual within the reward system by furnishing him with
information which makes possible such a reinforced manipulation ?

And are we prepared for the possible consequence that the
court may use our data for the purpose of additionally intensifying
the influence of a control rule for their decision-making, ie. to
give individuals having a bad forecast — or individuals belonging
to. a specific category of offenders — a more profound treatment as
a consequence of this quality or association ?

T
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Earlier, the criminologist has been ready to answer these
questions in the affirmative, basing his opinion on two partly
different premises. If the scientist has had his views oriented to
a sociological reference system he certainly has based his perception
of the prisons in their capacity of social systems on the models
developed in regard to the large, closed custodial institutions. In
such a case the scientist has presumed that every increase ~f the
stress on treatment of the sanction system would imply a decrease
of the stress on surveillance.

However, it is becoming increasingly more obvious fo us who
are active as criminologists in countries with an advanced applied
treatment philosophy that surveillance and treatment within a dif-
ferentiated reward system represent two different systems for the
controlling of the individual. To us, an additional strengthening
of the control functions of the reward system by aid of treatment
x offender data is not indisputably compatible with our valu
premises. ’

If the criminologist is oriented in the methodological-statistical
direction, this means that he is, on strategic grounds, positive to a
differentiated treatment repertory. The limit value of this dif-
ferentiation is, in principle, arrived at via cost-benefit analyses:
the profitability in making full use of a greatly diversified set-up of
treatment alternatives is dependent on the ability to differentiate
between the individuals and between the different treatment alter-
natives } in respect of most practical application areas I venture the
allegation that a strategic optimum is reached already at a very
limited number of treatment alternatives. ’

However, this strategic philosophy has developed in areas
(educational and industrial psychology) where one may presume
that the individual volurntarily submits to the manipulative ambitions
of the system. Wouldn't a reasonable conclusion be that complica-
tions ensue when we apply this strategic thinking to individuals who
are forcibly subjected to influence ?

The confrontation between the instrumental methodology of
behaviour research and the sociological theory formation cannot be
postponed any longer in the field of criminology — as scientists we
are torn between the partly incompatible value systems that form
the skeleton structures of our theoretical reference systems, In the
field of criminology, efforts to bring about a discussion on ~ and
if possible a solution of — this intellectual and moral dilemma
have been entirely non-existent,

From this viewpoint the heading of this article has proved
very appropriate as a description of our problem area — an analysis
of the different problems inherent in it can function as a successive
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plotting of intersection points between two theoretical systems. As
a result of such an effort we might dare expect a better reference
chart for the choice of more productive research assignments in ~
I hope — a near future.

VII. Reformulating the given problem area

Permit me tentatively to formulate some basic premises for a
new model design applicable to our problem area.

The first premise is the defining in a new manner of the
conception of “relation” in the expression “type of treatment in
relation to type of offender”. Setting out from a statistical
conception referring to the interaction between fixed treatment
alternatives and fixed offender categories we introduce a clinical
reference system where “type of offender” has the status of
diagnosis and “type of treatment” connotes *treatment”: the
conception of *relation” we implicate as a dynamic interaction
between diagnosis and treatment making the continuous treatment
modify the original diagnosis which modifies the treatment which
modifies the diagnosis etc.

A second characteristic of our model emanates from a renewed

definition of the role of the researcher. The running compilation
of information directs vhe gradually modified treatment process, the
researcher being assigned a primary rolz through this control by
means of information.

A third distinguishing quality is the new technique of evaluation
made necessary by this theeretical approach : the evaluation of the
effects of the treatment based on the readjustment achieved by the
individuals is reduced to a criterion of — relatively speaking ~—
unimportant standing ; criteria which are decisive for the effective~
ness of treatment composition control rank higher as guide-posts for
the scientist’s focusing of his objectives.

" The dynamic interpretation of the relation concept in the
choice of the problem “type of treatment in relation to type of
offender ” is presented here not only as a logical supplement to our
earlier definition in terms of statistical interaction ; in my opinion
the dynamic model implies new opportunities for treatment research
in a broad sense —~ potentialities that we are as yet unable to specify
more than to a very limited extent.

The * statistical approach” fo treatment research has got its
opportunity. It has yiclded results of great interest and has made
possible important theoretical explanations. However, the main
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impression is still the opposite : a problem field full of intellectual
barriers and theoretical by-paths, In this context I find it justified
to repeat : it is not a necessary prerequisite that we find a way out
where others have gone astray earlier, by developing the conven-
tional methods to increasingly greater perfection. My “ solution ”
of the dilemma of behaviour research is to replace the chart of the
problem field and try to indicate some basic principles for the
drawing up of such a reference chart.

However, a reorientation of this kind demands careful consi-
deration, It is all too easy in a state of intellectual incapacity to
make a replacement of the reference chart at short sight. This is
to choose a road to immediate relief but at the same time to turn
your back on the problems. I believe that the new chart should
be similar to the old one in several respects — i.e. to permit the
application of the conventional methods where they possess a
functional value ~— whereas in other respects and for certain
choices of path of advance it should provide entirely new signposts.

VIIL. The dilemma of the conventional treatment research

You may easily be accused of a hostile methodological attitude
if in a social science discipline you advocate a reduced emphasis on
a statistical/methodological research approach.

Let me reply at once that once of the reasons for my scepticism
is, in fact, a methodological consciousness — I believe that in the
criminological treatment research field we have introduced hopes
for the application of a set-up of methods, hopes that have made us
overlook essential restrictions connected with this instrumental
approach. For instance : ’

1. The psychological measuring methods are not, as far as
treatment research is concerned, on par with the relatively far
developed statistical models applied on data. Desirable consequen-
ces of the treatment are changed relations between the individual
and the world around him, or changes “in the individual ®. This
criteria information is difficult to obtain, often unreliable and dif-
ficult to incorporate in scales, even at the ordinal level.

2. Also in other respects the prerequisites required for the
application of the statistical model are seldom met : the measure-
ments resorted to in order to reflect the treatment effects are pre-
respectively post-measurements on the same individuals. This
technique requires that the measurement results are independent of
each other. The underlying thought is that the treatment influences
the individuals separately, consequently requiring that the indivi-
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duals do noty communicate with each other in such a manner that the
communications influence the treatment. This assumption is obvi-
"ously not realistic as far as the institutional treatment research is
concerned — the conventional design of these treatment experi~
ments are consequently solutions on purely statistical grounds.

3, The argumentation under point (2) may be generalised in
the following way : the conventional treatment experiment sets out
from a mechanical perception of reality which — particularly on the
part of the institutional research — is already out of touch with
realities. In a complicated system a treatment programme is intro-
duced under which the results are presumed to be produced in the
shape of so-called treatment effects. According to the mechanistic
model, one assumes that the treatment is added to the other operants
of the system whereas the latter remain independent and unchanged
by the experimental “ treatment ”.  Thus, the only *“ new ” variable
in the institutional environment is supposed to be the treatment
administered. Expressed in technical terms: no consideration is
paid to possible interaction between the experimental and non-
experimental operants of the system. In actual fact, one of the
most important results of the social psychology analysis of institu-
tion environments is that such interaction effects really exist. It is,
for example, a well-known fact that “ therapeutic programmes ” can
exert strongly disturbing influence on the institution as a whole,
especially if the institution environment is “authoritative” in
character.

IX. A new role for the researcher

Let me envisage the designing of a new research model by
dwelling, as an introduction, for a moment on the situation of the
research scientist - ie. the researcher in ¢riminological treatment.

The treatment researcher is torn between two different roles
that make demands on him difficult to make agree with one another.
He is devoted to his science and has got a personal system of
values. This co-operates to make him strive for results in a
certain direction. As a scientist he is expected to be neutral and
objectively registering., This conflict of values is more complicated
and difficult to settle than one has been willing to admit, or else the
full depth of the problems involved has not been sufficiently
realised.

The solution of the dilemma to which 1 have pointed usually

has been described in the following way : at the choice of problem
the researcher's personal valuations are allowed to exert influences,
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but at the interpretation of the results these valuations are not

"allowed to interfere. However, there is a phase of the research
-work where this rule does not apply, the treatment researcher being

particularly subjected to these complications. In a difficult-to-
define manner he often happens to influence the treatment process.
‘When collecting data among patients/inmates he sometimes initiates
expectations, and in the “small” treatment experiment he can be
induced to start therapeutical processes which complicate his task.

If the researcher functions well in the institution environment
the relation between the researcher and the personnel assumes great
importance. The validity of the information collected becomes lar-
gely dependent on how this relation is functioning. To a much
too small extent the “ conventional ” researcher is conscious of the
role he is playing in the institution. Or else, he lacks the opportu-
nity to shape a role which fits his purposes and creates realistic
expectations on him on the part of the institution.

An example from a non-criminological research area may serve
to bring my point home. Making an investigation on the importance
of prenatal instruction to expectant women, a Swedish researcher
found that the instruction given resulted in deliveries of shorter
duration and fewer complications and considerably less anxiety
during the actual confinement. The researcher himself administered
the instruction. When the experiment was repeated on a larger
scale (the pilot study was limited to a few hundred individuals) the
positive effects did not materialise at all. Conclusion: from a
conventional viewpoint we reject the results of the first investigation
as an experimental, self-generated phenomenon emaning from the
scientist’s personal engagement in the project. And in such case we
have missed the chance to study the operants that were actually
effective in the scientist's influencing of the clientele — i.e. in my
opinion.

My conclusion is that the conventional research ethics will
bring about a cenflict of roles between the researcher’s needs of
engagement and his demands for objectivity, and one where the
researcher will fail to live up to the role expectations in either case.
He is incapable of functioning neutrally and objectively ~ it is a
deception against himself as a researcher. And all too easily he
choses a research design that implies, on a priori grounds, small
possibilities of attaining constructive treatment results, He chooses
to make a conventional treatment experiment in which the precision
of his measuring methods are not relevant to the statistical model ;
the negative results may develop into a restraining factor in the
reform work in a certain treatment area.” Should this happen, he has
committed a deception against his own engagement and his own
conviction.
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The researcher is not neutral, and should not be, not even in
his capacity of a scientist. The myth about the researcher’s general
objectivity instead has aggravated his conflict of roles and has made
him blind to reality. The researcher influences the results of the
treatment, The researcher controls the results by way of his —~
frequently — ineffective choice of methods. This is what I want
to lay to the researcher's charge, He has used the wrong chart and
he has not been certain of what chart he has been using.

But then, what reference system should the researcher apply ?
We have indicated several control rules (indirectly) for his acting by
pointing to deficiencies in the traditions of treatment research and by
maintaining that these traditions have brought the researcher into
a conflict of roles which closes his mind to a theoretical discussion.
I consider it obvious that a new reference chart for treatment
research should be introduced against the background of clearly
stated research objectives.

Society demands that treatment research produce results direct-
ly applicable to the planning of the treatment of offenders, This
demand has resulted in priority being given to projects having this
immediate purpose, i.e. to describe in a manner permitting quantifi~
cation the effects of different methods of treatment.

I regard these intentions of society as entirely legitimate, but
as a rule they result in an ineffective research effort. The passive
role in research in which the scientist sets out from given problems
excludes the exploitation of the finest asset of the researcher, viz.
his capacity of methodically judging the theoretical and. practical
premises of the problems. The researcher’s willingness to meet
requirements implies (the results attained are evidence of this) that
he consumes research resources on projects where the inherent pos-
sibilities of a change of the judicial decision process are small.

The researcher must assert his right to work on methedological
problems also in a research field like that of treatment research
where ~ in terms of definition — you expect applicable results,

Society’s need of criminological treatment research self-evidently
emanates from demands for the optimum employment of available
resources in the planning of the treatment of offenders. This
valuation is also that of the researcher. I believe that the co-
ordination of the engagement con the part of both society and
research scientists could be realised by means of a paradoxical
solution : that the researcher should actively and consciously reform-
ulate the problems that society submits té him.

I consequently advocate a partly new way of perceiving the
researcher : the active and social-environment-influencing researcher,
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- This structurisation of the role of the researcher implies that we
expect of the scientist that he assists at the directing of the treatment
procedure in such way that he lets his experience and observations
of this procedure “ flow back ” to the administrators of the treatment
in order thereby to influence the procedure in its future stages.

By this active participation the researcher will reject the logical
starting-point of the experimental treatment research, the zero hypo-
thesis, replacing it by his theoretically directed expectations. Setting
out from his knowledge of favourable prerequisites for the treatment
process, he invests his resources in the promoting within the given
system of this process, or in building up a system permitting “ posi-
tive ” treatment processes.

By this we have outlined a new role for the researcher equipped
with control functions for the designing of the treatment process.
Indirectly, we have used cybernetic terms (of control). We shall
outline the application potentialities of this conceptual system slightly
more in detail —~ such a study will also take us back to the basic
factor in our problem area: the relation between type of treatment
and type of offender.

X. A new research model

‘We have discussed and tried to identify the inherent inclination
of the conventional treatment research towards “ negative » results :
this discussion has provided reasons for considering a new research
model where the verifying of the effects of different treatment alter-~
natives is moved into the background and replaced by an analysis
of the treatment procedure and a control of thi§ procedure — by’
this we have indicated the possibility of applying a cybernetic con-
cept system.

The central concept in this theoretical system is feed-back,
The feed-back concept and the cybernetic reference-frame constitute
a radical model alternative to the conventional model earlier used in
treatment research., The collection of information follows, in prin-
ciple, the same pattern as at an experimental approach, but the
research has to take the consequences of his observations and his
data-collecting. He uses this information for the directing of the
treatment procedure applying the principle of utilised feed-back.

Valuations are part of this research process, however, not now
primarily at the choice of problem but at the selection by the re-
searcher of the information that is to be fed back to the admin-~
istrators of the treatment. :
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The verifying obtains a different orientation in this research
model : here one wishes to evaluate evidence as to whether the
researcher's intentions are being realised and whether his direction
of the treatment procedure is in any sense rationally justified,

Here, it is natural to regard the social system administering the
treatment as a complex social system with complex functions. The
cybernetic research model in this system identifies as its most
important quality its capacity of communication. Communication
channels and communication content are important concepts as well,
The treatment process may be described in terms of the objective-
scanning behaviour of the system. The system's ability of effective
operation in this respect is dependent on its capability of handling
and reacting to the communication in such a manner that it can claim
to have the ability of behaving * self-controlled ” and “ self-cor~
recting ”.

Translated into everyday terms this means that the system’s
ability to realise its treatment objectives is dependent on the possi-
bilities of adequate handling of the information, of consistent reac-
tion on information, i.e. ability to make “ good ” decisions, and to
adapt its behaviour to its decision, i.e. to follow up its treatment
strategies.

The direction and control of the acting of the system constitutes
the decision-making, and its decisions are diagnoses/treatment stra-
tegies {type-of-offender descriptions). Information on the indivi-
dual (type-of-offender data) are translated in the cybernetic refer-
ence system into objective-scanning behaviour. If new information
on the individual is added during the continuance of the treatment
a fast adjustment of the previous diagnosis is required — a conscious
acceptance that the current treatment strategy will not reach its
objectives, and a revision of the treatment strategy to adapt it to the
changed situation,

This description of the relation between diagnosis and treat-
ment is our alternative to the statistical interaction of the convention~
al experimental approach ; also, this description is a description of
a feed-back system in operation.

We also have introduced the term of “ consciousness” in our
description of the acting of the system: I regard the consciousness
in the system for the treatment as a consequence of the feed-back
function ~ consciousness is acting in reply to information flowing
in, it is to incorporate the result of the acting of the system into the
information by means of which the system modifies its future beha-
viour.
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If the feed-back system functions in this way the cbjective-
scanning will consist of a series of adjustments of behaviour. The
objective-scanning will be synonymous with a decision strategy that
aims at successive approximations of the objective, Consciousness
thus is capacity of control via feed-back functions, capability of
assuming stragetic positions in the communication network. From
these positions it is possible to supervise and initiate control and
treatment planning.

I now have described the simplest type of feed-back mechanism,
the negative or correcting type of treatment control via information
about the outcome of the earlier behaviour consequences.

~In order that the objective~scanning behaviour be effective it is
necessary, however, that the objectives are correct from a broader
“ therapeutical ” aspect. '

For this purpose we need more composite feed-back mechanisms
which also carry information on the rules that determine if the
objective is the right one according to applied theories on the ade-
quate design of the treatment procedure.

The model of this feed-back of *the second order ”, is vital
to the theoretical status of the cybernetic approach : in this context,
however, I content myself with only referring to it.

XI. The researcher as-a heightened consciousness

In my argumentation I have attacked the theoretical corner-
stone of the conventional treatment research: the given diagnosis
(the type-of-offender categorisation) and the set-up of treatment
strategies fixed in advance (the type-of-treatment catzyorisation).

This conventional picture is not realistic: in the *clinical”
reality a continuous adjustment is taking place of both diagnoses
and treatment programmes, the introductory treatment necessarily
changing both contents and structure of the diagnosis, The new
diagnosis demands a new orientation of the treatment which devi-
ates from the initial treatment objective.

The cybernetic model has provided us with a system of symbols
to be used in the description of the treatment process. It also has
given us an idea of how the researcher should function in a new
role. ‘This new role will be to occupy the most strategic positions
in the communication network and from these switching stations to
direct data into the data register for subsequent processing and to
redirect data to the administrators of the treatment for the purpose
of rendering their objective-scanning behaviour more effective.
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If the researcher functions in this manner he will become the
“ heightened consciousness ” of the treatment process ~ in this new
role we find a platform of a new model for treatment research.

However, isn't my description almost confusingly identical with
the statements we make when trying to formulate allegations as to
the general task and purpose of social science research 7 I hope it is.
And this has to be my last point of issue in this address : by reform-
ulating the connotation of our heading “Type of treatment in
relation to type of offender” in terms of a cybernetic reference
system, we claim to be able within a defined and delimited research
programme to stimulate and control the restitution by research to
“ society ”, i.e. the process that we hope to promote by distributing
resources and subsidies to social science research, This process we
have not previously had reason to describe and we have pessimisti-
cally presupposed that it is taking place so gradually that it is impos-
sible to obtain a comprehensive view of it considering the narrow
problem focusing of the social scientist.

Treatment research as a model for the function of social science
research ? Isn't it an exciting idea? An idea that exploits one of
the greatest possibilities there are for the researcher to shape his
role: to accept with unchanged scientific stringency the task to
contribute in a constructive manner to a rational and humane change
of our society, An idea that rejects the passive role of the re-
searcher where he remains the strategist of the administrators assist~
ing them in choosing between alternatives of action devised without
his collaboration.
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