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A MERIT PLAN FOR SELECTING
JUDGES IN FLORIDA

By Larry C. Berkson

A. INTRODUCTION AND HISTORY

From the earliest origins of American government, the
means by which to select judges has been extensively de-
bated. Three general plans have been advanced: election of
judges, whether by partisan or non-partisan ballot; appoint-
ment by the chief executive or governing body, or a com-
bination of both of the political branches of government; and
selection under some sort of “merit” plan. This pamphlet is
concerned with the third of these methods.

All thirteen original states provided for appointment
rather than election of judges. During the first half of the
nineteenth century, however, a rising tide of public animos-
ity against the spoils system developed, culminating in the
election of Andrew Jackson to the presidency. In 1832
Mississippi became the first state to provide for the direct
election of judges for its entire court system. Fourteen
years later New York followed suit and from that time until
the admigsion of Alaska in 1959, every state entering the
Union provided for the election of all or most of its judges.

By the close of the nineteenth century disenchantment
with the popular electiton of judges began to mount. In his
famous address of 1906 to the American Bar Association,
Dean Roscoe Pound concluded that “Putting courts into poli-
tics, and compeliing judges to become politicians, in many
jurisdictions has almost destroyed the traditional respect for
the bench.” Hight years later Professor Albert M. Kales of
Northwestern University proposed what is generally con-
sidered to be the first “merit system” for selecting judges.
Subsequently numerous versions of the plan have been ad-

1 Roscoe Pound, “The Causes of Popular Dissatisfaction with the
Administration of Justice,” Jowrnal of the American Judicature So-
ciety, 46 (August, 1962}, 55, 66.
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vanced by the American Judicature Society (1914), the
American Bar Association (1937), and the President’s Com-
mission on Law Enforecement and Administration of Justice
(1967).

Esssentially two versions of the merit plan have been
adopted by various state legislatures. The most famous, the
Missouri Plan (1940), requires the sstablishment of a non-
partisan nominating board consisting of the Chief Justice of
the State Supreme Court, who acts as chairman, three law-
yers elected by the State Bar Association, and three laymen
appointed by the Governor. None of the members may hold
public office or be a party official. They are unsalaried and
serve six-year staggered terms. The members of the com-
mission, both lay and legal, must come from each of the
three appellate court districts in the state.

The board places advertisements in local newspapers
soliciting the names of prospective candidates. Ultiraately
it nominates three candidates for every vacancy whereupon
the Governor selects one. The judge then serves a year’s
probationary period after which he must run unopposed for
election on a nonpartisan ballot. The sole question sub-
mitted to the electorate is, “Shall Judge be retained
in office?’ If a majority votes “yes”, he remains in office
for six years if he is a circuit judge, and twelve years if he
is a lower appellate or Supreme Court judge. If he fails to
obtain a majority the nomination and appointment process
begins anew.

-A second varjation of the merit plan has been adopted
by California. Under this plan the nomination procedure is
reversed, The Governor, rather than a special panel, nom-
inates one individual to fill each vacancy. The candidate
must be a member of the California Bar and have not less
than five years of legal experience. A Commission on Quali-
fications, composed of the Chief Justice of the Supreme
Court, the presiding judge of the relevant district court of
appeals, and the Attorney General of the State, must then
confirm the appointment. If approval is granted, the can-
didate is declared appointed for one year after which he runs
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unopposed for election in the same fashion as the candidate
under the Missouri Plan,

The American Bar Association and the American Judica-
ture Society, among others, cbject to labeling the California
Plan a variation of the merit plan, and not without good
reason. Put simply, once the Governor has announced his
choice publically, the Attorney General and the Chief Justice
will not veto his choice unless the nominee is clearly unqual-
ified. To do otherwise would precipitate a major political
power struggle between the highest state officials. Thus, the
Governor is allowed to select whomever he desires, including
some rather mediocre individuals.

When Article V of the Florida Constitution was adopted
in 1972, it provided for the establishment of judicial nom-
inating commissions to fill vacancies on the Supreme Court,
each district court of appeals and each circuit trial court.
Each of the twenty-five separate commissions consist of nine
members. Three are appointed by the Board of Governors
of the Florida Bar. These appointees must be actively en-
gaged in the practice of law with offices within the territorial
jurisdiction of the affected court. Another three members
are appointed by the Governor; they too must reside in the
territorial jurisdiction affected by the court. The final three
members are laymen, who are selected and appointed by a
majority vote of the other six members of the commission.
The commissioners serve four-year staggered terms. Jus-
tices and judges are not allowed to be members and no com-
missioner may be appointed to a judicial office for at least
two years following his tenure of duty. When a judicial
vacancy occurs the appropriate cornmission nominates and
submits to the Governor the names of three candidates. The
Governor in turn appoints one of these to serve as judge
until the next election.

For quite some time now, members of the legal commun-
ity in Florida have pondered whether a merit plan should be
adopted not only to fill vacancies, but for the entire selection
process. In 1966, for example, former Chief Justice Stephen
C. O’Connell and Brnest E. Means, noted the “positive super-
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iority” of a merit plan.2 In the same publication, Attornsy
J. B. Spence, a graduate of the University of Miami Law
School, contended that such a change would be “destructive
of the rights of all Florida Citizens.”® The remainder of this
article is devoted to evaluating both sides of the controversy.

B. THE CASE FOR THE MERIT SYSTEM

The arguments favoring adoption of a merit plan may be
grouped into three categories: those focusing on the weak-
nesses of other methods of selection; those noting the na-
tional and international trends toward adopting such pro-
posals; and those claiming that where merit plans have been
adopted, they have been remarkably successful.

1. Other Plans Have Failed

Judges have been chosen by popular vote since the Jack-
sonian Revolution. However, it may be argued that the
method does not do what it purports; that is, it does not
provide for a system where the populous may rationally
choose between several candidates for office. In Florida, for
example, a large number of judges are initially appointed to
fill vacancies occasioned by the death or retirement of an
incumbent. Moreover, judges are elected relatively infre-
quently. The term for circuit judges, judges of the district
courts of appeal and the Supreme Court is six years. Most
incumbents succeed themselves with little difficulty, often
running unopposed. Where contests do take place, they are
generally issueless, with all candidates running on platforms
which advocate judicial reform, a greater respect for the law,
and increased efficiency in the courts. Such lackluster cam-
paigns invariably lead to low voter turnouts.

In light of many shortcomings, numerous other argu-
ments have been advanced to discredit the popular election

2 Stephen C. O’Connell and Ernest E. Means, “Should Judges Fe
Selected by Merit Plan?”’ Floride Bar Journal, 40 (November, 1966),
1146, 1159.

3 I'bid., 1147.
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of judges. In the first place, arguments supportive of the
method are premised on the assumption that the public is
attentive and well-informed. Clearly this is not the case.
Few individuals understand the intricacies of court pro-
cedure or the role and functions of the judiciary. Even
fewer are aware of the credentials and qualifications of rela-
tively unknown candidates. The result is that candidates
are often elected on the basis of physique, personality, and
demeanor rather than on the basis of ability to perform ef-
fectively in the courtroom.

A second shortecoming of the popular election method is
that it often discourages the candidacy of exceptionally well-
qualified individuals. Many attorneys simply have a philo-
sophical distaste for politics and political campaigning, and
thus refrain from seeking office. On the other hand, those
without such convictions are often hesitant to campaign for
an office from which they may be removed at the next gen-
eral election. After all, logic dictates that one would not
ordinarily leave a successful law practice to accept a tem-
porary, relatively low-paying position.

A major shortcoming of the popular election method is
that it compromises the independence of the judiciary. In-
herent in the notion of popular elections is a certain degree
of accountability and responsiveness on the part of the in-
cumbents to the public. In many instances, the political
climate, depending upon its intensity, may affect, or even
dictate, the nature of certain critical decisions. This is an-
tithetical not only to the doctrine of the separation of pow-
ers, but, more important, it infringes upon the notion of
fundamental fairness towards those accused of crime or in-
volved in eivil actions. Certainly judges should not be gov-
erned by the transient whims of the public.

A fourth shortecoming of this method is that it requires
sitting judges to abandon their duties in order to campaign
for reelection. In such circumstances, judicial business suf-
fers, which results in negative consequences for the entire
judicial system. Perhaps more important is the fact that
judges who must campaign, solicit votes, and seek contri-
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butions, are often asked for favors once they take office.
Thus, they may become involved in questionable if not illegal
activities. Recently, for example, the Judicial Qualifications
Commiission in Florida investigated several charges of this
nature involving two of its Supleme Court Justices. Cur-
rently, a House Impeachment Committee is weaving its way
through numerous testimony involving three Justices. It
is alleged that one of these justices has repeatedly responded
to the desires of certain pressure groups, campaign contrib-
utors and workers. Allegedly he interfered at least three
times with cases pending before a circuit court judge.

One variant of selecting judges by popular election is by
the partisan ballot, a method utilized in Florida between
1948 and 1972. The method, employed in fourteen states,
generally requires judicial personnel to become enmeshed in
politics. In fact, some states implicitly expect candidates to
contribute a substantial amount of money to the party cof-
fers. - For example, one study reports that judges in New
York are apparently expected to make party contributions
in sums up to $20,000. In such states, a candidate is often
selected solely on the basis of his long and faithful party
service rather than on the basis of his professional qualifi-
cations. Thus, it is necessary for both challengers and in-
cumbents to be responsive to subtle party pressures. These
pressures may be particularly acute in the case of a well-
publicized political trial. The result may be a trial conducted
by a partial, rather than impartial, judge. Such a situation
is clearly contrary to the implications of the Sixth Amend-
ment to the United States Constitution.

A second variant of selecting judges by popular election
is by the nonpartisan ballot, a method employed in Florida
since the adoption of Article V in 1972. It is arguable,
however, that there is no such thing as a nonpartisan elec-
tion. The public, to the extent it may be considered atten-
tive, is generally aware of the candidate’s political affilia-
tions. This is borne out by the fact that in heavily Repub-
lican or Democratic areas, Judges are generally selected from
the dominant party.

Nevertheless, the mathod is utilized in fifteen states in-
cluding Florida. In this state, a first nonpartisan election is
held at the time of the first primary election in September of
each year in which a general election is held. If a candidate
receives a majority of the votes he is declared nominated. If
not, the two candidates receiving the most votes are placed
on a ballot in a second primary election which is held the
third Tuesday thereafter. The candidates may not partici-
pate in any partisan political activities, endorse any candi-
date, make political speeches other than those in their own
behalf, make contributions to, solicit, or accept political
funds, or accept or retain a place on any political party com-

" mittee.

Like the partisan method, the nonpartisan method has a
number of shortcomings which have long been recognized.
Indeed, as early as 1913 in his address to the American Bar
Association, President, and later Chief Justice of the United
States Supreme Court, William Howard Taft, labeled it as a
failure. More recently, the American Judicature Society has
deemed it the worst method of judicial selection in the coun-
try. Their evidence suggests that where the nonpartisan
method is utilized, a candidate’s character, legal ability, ex-
perience, and judicial temperament are of little importance.
The public is simply unknowledgeable about these factors.
On the other hand, the size of a candidate’s campaign chest,
his television image, or his position on the ballot are par-
ticularly crucial. Large sums of money purchase needed
exposure and thus enable the physically attractive candidate
to gain popular support. Further, political science research
suggests that a candidate benefits if his family name is wide-
ly recognized and if his name is placed at the top of the
ballot.

The second method of selecting judges is by appointment,
a procedure employed in Florida to select circuit judges be-
tween 1861 and 1942, and Supreme Court Justices between
1861 and 1885. Usually the judicial officer is appointed by
the Governor with concurrence of the Senate. In some in-
stances approval must be forthcoming from both Houses of
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the Legislature. On rarve occasions, such as under the Flor-
ida Constitution of 1838, judicial officers were appointed by
a concurrent vote of both Houses of the General Assembly.
In neither case, however, is there any requirement that the
candidates be sereened to determine their qualifications as
under the merit plan. Perhaps the most detrimental aspect
of this method of selection is that it often leads to the ap-
pointment of “political hacks” without regard for legal ex-
perience and expertise. Kssentially the method is a carry-
over of the old spoils system, long discredited in this country.
Furthermore, so the argument goes, the system destroys
judieial independence by tying a judge to his appointer.

2. Trends Favor Adoption

A second argument which may be made for the adoption
of a merit plan in Florida is that such action is consistent
with national and international trends. Except for parts of
Switzerland, the United States is the only democracy in the
world where a substantial portion of the total judiciary is
selected by popular election. Conversely, such totalitarian
regimes as the Soviet Union still employ the electoral
method.

In the United States, despite great opposition by well-
entrenched politicians, versions of the merit plan have been
adopted by legislatures in at least fifteen states (Table 1).
Ten of the fifteen states have done so since 1962. Moreover,
the six most recent states have adopted plans at both trial
and appellate levels.

3. Merit Plans are Successful

The most positive argument in favor of adopting & merit
plan is that where employed, they have been widely praised
as successful. For example, Governor William Scranton has
received numerous accolades for taking the initiative in 1964
to establish such a plan in Pennsylvania. There the legisla-
ture had not created a merit system, but by executive decree
the Governor established a commission which nominated and
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TABLE 1
JURISDICTIONS ADOPTING MERIT PLANS*

JURISDICTION DATE EXTENT OF PLAN

Missouri 1940 Appellate and Metropolitan Trial Courts
Alabama 1950 Circuit Court of Jefferson County

Alaska 1958 Appellate, General Trial and Minor Courts
Louisiana 1958 Traffic Court in New Orleans

Kansas 1958 Appellate Courts

Nebraska 1962 Appellate and General Trial Courts

Iowa 1962 Appellate and General Trial Courts

New Mexico 1963 ' Appellate and General Trial Courts

New York 1964 City Courts

Colorado 1966 Appellate, General Trial and Minor Courts
Oklahoma 1966 Appellate, General Trial and Minor Courts
California 1967 Appellate, General Trial and Minor Courts
Vermont 1967 Appellate, General Trial and Minor Courts
Idaho 1968 Appellate and General Trial Courts

Utah 1968 Appeliate and General Trial Courts

*Information compiled from Glenn R, Winters, “Judicial Selection
and Tenure—the Missouri Plan,” Iilinois Bar Jowrnal, 58 (March,
1960), 510, 527. Some of the plans have been adopted by statute
while others are constitutionally imposed.

submitted the names of candidates to him. The subsequent
apnointees were of extraordinarily high stature and quality.
The procedure has likewise been used successfully by former
Mayor Wagner of New York City and former Mayor Curri-
gan of Denver.

In Florida, a similar merit plan has been adopted volun-
tarily by Democrats Lawton M. Chiles and Richard B. Stone.
As United States Senators, it is their prerogative to recom-
mend a candidate for Presidential appointment to federal
judgeships in the State. Under their plan, the Florida Bar
and each Senator appoints three members to a nominating
commission. The nine members screen applicants and send
five names to Chiles and Stone who in turn select one. Oddly
enough, the first use of the method resulted in the recom-
mendation of a Republican, as if to prove that the process is
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going to truly result in the nonpartisan selection of the most
qualified personnel.

The major difficulty with these voluntary plans is that
they are not binding on future incumbents. It would appear
more appropriate to institutionalize the procedure and thus
guarantee that judges in every election will be chosen be-
cause of their qualifications rather than because of their po-
litical contacts. Otherwise, the electorate may be lulled into
a false sense of security.

In Missouri, where the merit system has most rigorously
been studied, it is clear that the caliber of judges has been
raised. The average age of judges has risen from the 40’s
to the 50’s, thus bringing more mature attorneys to the
bench.t Moreover, appellate judges who have been appointed
have had considerably more judicial experience than did
their predecessors. Two authorities, Watson and Downing,
report that there is general agreement by the Missouri Bar
that the Plan has resulted in placing “better” judges on the
bench.® In particular the Plan has tended to eliminate high-
ly incompetent persons from the state judiciary.

C. THE CASE AGAINST THE MERIT SYSTEM

Perhaps the most frequently expressed objection to the
merit system is the fact that it is considered by some to be
philosophically repugnant to a democracy. However, the
weight of evidence is clearly to the contrary. In the first
place, the founders of our democracy provided for the ap-
pointment of judges. Such a method is even less democratic
than the merit plan, for under it, the electorate is not able
to review periodically the activities of an incumbent judge.
The only recourse in this situation is impeachment or recall.
Neither procedure is frequently utilized because of the ex-
treme complexities in the processes and because there is
little chance for success. Conversely under the merit plan,

4 Richard Watson and Rondal Downing, The Politics of the Bench
and Bar (New York: John Wiley and Sons, Inc., 1969), p. 344,
5 Ibid., p. 345.
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the people play an active role in the selection of judges. Not
only do they elect the governor who appoints the judicial
nominee and three members of the commission, but they
also have a chance to ratify or reject the appointee at the
polls in the subsequent general election. Thus, the merit
plan combines the democratic notions of accountability to
the electorate with a cautious and skillful method of select-
ing qualified individuals.

A second argument made against the adoption of a merit
plan is that it does not take politics out of the selection
process. This is indeed true, for it is nearly impossible to
eliminate all politics from this procedure. However, the
thrust of this eriticism diverges from the central purpose of
the plan. Specifically, the object of a merit plan is to pro-
vide the judiciary with well-qualified judges and not neces-
sarily to remove politics completely from the process. The
mere fact that the governor may choose a member of his
party for a judgeship does not negate the merits of the
plan. Put simply, the governor will be required to appoint
a qualified individual, whether from his party or not, rather
than be allowed to appoint a political ally who does not have
the requisite ability, experience, and temperament.

It is also contended that under the plan, members of the
nominating commission will not be representative of the
community at large and thus the nomineks will not be drawn
from all segments of society. It is argued that nomineeg will
be selected from large law firms, a group which is relatively
unknowledgeable in eriminal law matters and traditionally
lacks pragmatic courtroom experience. As the President’s
Task Force Report on the Courts suggests, in places where
the merit plan has been adopted, no such phenomenon has
taken place.! For example, a study of the Missouri Plan
during its first twenty-five years of operation reveals that
many of the nominees have been individual practitioners
and that a majority of those formerly employed in law firms
have come from offices not exceeding three partners. Fur-

6 T'ask Force Report: The Courts (Washington: U.S. Government
Printing Office, 1967), p. 67.
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thermore, no judge has been appointed in Missouri who has
attended the prestigious Universities of Harvard, Yale, or
Columbia, thus dispelling the myth that only “men from fair
old Harvard” will be considered for judgeships. Indeed,
most of the attorneys elevated to the bench are born and
educated in Missouri.

A fourth argument against the adoption of a merit sys-
tem is that life tenured judgeships will be the ultimate re-
sult. »This may be true. In Missouri, for example, only one
judge failed to win election between 1941 and 1964. How-
ever, this phenomenon may simply indicate that competent
judges are being appointed and that the process has worked
so successfully that the people simply have not had to employ
their ultimate weapon, the franchise, to remove one from
office.

Noteworthy is the fact that in states which provide for
the popular election of judges, the incumbent is as nearly
assured of life tenure as he is under a merit plan. For ex-
ample, a recent study by the Florida Judicial Council reports
that county judges seeking to retain office have only been
opposed for reelection approximately half the time. Incum-
bent circuit judges have been opposed for reelection a mere
20% of tlie time. Thus most judges in the present electoral
system serve relatively long periods of tenure and rarely
need to campaign against an opponent.

There are also benefits from long tenure. In the first
place, the costs of running elections are reduced, thus ena-
bling the poor as well as the rich to seek office. Second, long
tenure ensures a relative sense of security. For instance,
the well-established attorney who presumably has the requi-
site experience and capability may be more likely to leave his
firm and accept the burdens of public office when it is under-
stood that minor, or even major, political upheavals will
not significantly affect his chances for reelection.

Finally it is argued that the popular election method
serves to educate the public, while a merit plan does not.
Under the electoral method, it is claimed, the issues are
discussed by the opposing candidates and the office seeker
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has an opportunity to make known the weaknesses of the
incumbent’s record. However, proponents of this argument
have operated from a false premise. As noted earlier, Flor-
ida judges and judges in most other states using the elective
method, are seldom opposed for reelection. Even in con-
tested elections, campaigns are generally issueless with both
candidates running on nearly identical platforms. Only
rarely is an incumbent judge’s record at issue. Thus, in a
vast majority of instances, the present electoral system does
not educate the public.

D. CONCLUSION

The strongest opponents of adopting a merit plan in
Florida are likely to be, as in Missouri, the plaintiffs and
criminal attorneys, especially night law school graduates,
and solo practitioners. What is important to keep in mind
is that their worst fears have not been realized. The likely
proponents of the plan, the defendants and corporation law-
yers, simply have not taken control and dominated these
systems. Despite this fact, it can be anticipated that there
will be a relatively wtrong lobby group opposing the reform.
Perhaps the best way to mitigate the degree of conflict is to
arrive at a compromise. The legislature might consider
adopting the plan at the appellate levels only. Thus, the
selection of trial judges would remain with the electorate.
Support for this idea is found in a survey undertaken in Mis-
souri, There the Plan at the appellate level enjoys consider-
ably more support than at the trial level.

In Florida, a merit plan could be implemented by consti-
tutional amendment. The usual procedure is to have the
measure adopted by a three-fifths vote of the membership
of each House and then have it submitted to the electorate
at the next general election. However, if this procedure is
utilized, a merit plan would not be operative for the 1976
election. Thus, consideration might be given to the calling
of a special election in 1975. Such a procedure is initiated

- by a three-fourths vote of the membership of each House.
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Before concluding this brief article, a note of caution is
in order. Despite the overwhelming evidence in support of
adopting a merit plan, there remains one important problem
to deal with. The legislature or nominating commission
must establish criteria for merit. Such a task is not an
easy one, for there is little evidence to suggest what factors
taken collectively yield “good” judges. Nonetheless, such
variables as age, courtroom experience, diversity of legal
experience, length of membership in the Florida Bar, tem-
perament and personal reputation should be among those
considered. ‘

In sum, the foregoing assessment of the pros and cons
on this topic results in a favorable view toward adopting a
merit plan in Florida. It is clear that by combining the ap-
pointive and elective plang, a better system emerges. Not
only have a large number of states recently adopted such
plans, but the President’s Commission on Law Enforcement
and the Administration of Justice, the American Bar Assoeci-~
ation, and the American Judicature Society have also urged
its adoption.
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