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"A logical place to begin discussion of 
such btprove.rrent [in the criminal justice 
system] is the prosecutor's office, for 
it is there that irrportant Clecis,ions are 
made as to which offenders should be 
prosecuted, what cases should be brought 
to trial, ""hen plea bargains should be 
struck and how scarce judicial resources 
should be allocat.ed." 

President <£raId R. Ford 
June 19, 1975 
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, , 

to add to our knowledge of the criminal justice system, tHe 
National Institute is conducting a National Evaluation Program, 
exploring a numbl~r of "topic areas" of national interest. 

The initial step 'in the process is a Phase'l study that examines 
the issues, assesses what is currently known about the subject, 
and outlines methods for further evaluation at the national and 
local level. Phase I studies are not meant to be definitive 
evaluations; rather, they assess what appears 'to be known about 
the topic area at present. They offer a sound basis for plan- , 
ning further evaluation and research. 

Although Phase I studies are generally short term (approximately 
six to eight months), they examine many projects and acquire 
much usefu,l information. To make this information available 
to state and local decision-makers and others, the National 
Institute publishes the results of each Phase I study in a 
summary report. 

This report reviews what was learned from the Phase I study 
of Pre-Trial Screening of Criminal Cases by Prosecutors, 
conducted under the direction of Ms. Joan Jacoby through 
a grant to the Bureau of Social Science Research, Washington, 
D.C. 

The key fi ndi ng : the pros1ecutor' s po l'j cy regardi ng the 
prosecution and disposition of cases -- however derived and 
communicated to subordinates -- is directly and measurably 
related to charging procedures. With6ut knowledge of the 
policy, data on dispositions may be misinterpreted. When 
the policy is known, charging practices become understand­
able and, on the whole, rather predictable if the policy is 
applied on a reasonably consistent basis. Despite the 
importance of a clearly defined charging policy, however, 
the study found that prosecutors typically pay little heed 
to developing and articulating charging practices. 

The study identifies four distinct charging poliCies, ranging 
from one which accepts for prosecution virtually all cases 
with the required legal elements to another which accepts 
on'1y those cases which have been judged 1 ikely to result in 
conviction after trial. Other policies include one w.b..1ch 
emphasizes the defendant's rehabilitation through diversion 
from the criminal process and another which stresses efficiency, 
j.e. early disposition of as many cases as possible. These 
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four policies are not exhaustive, the report notes. In any 
prosecutor's office, a mixture of policies may be operating 
for different types of cases. 

Using this study as a guide,a prosecutor who articulates 
charging poli ty can interpret aggregate di spositional data 
more coherently and .can predict what the data will show. 
For example, in a system that emphasizes accepting only 
those cases likely to be won at trial, a high percentage 
of rejections at the charging level and of guilty pleas 
to original charges would be expected. When the existence 
of the legally-required elements of the offense is the 
chief criterion controlling the charging decision, a low 
percentage of original rejections and of guilty pleas to 
original charges can be predicted. The data obtained in 
this study support these expectations. 

The National In:stitute beli,eves this study can assist 
prosecutors, particularly those in large~ diverse office's, 
who wi sh to control wide~·ranging di sparities in the charging 
decisions of their assistants. If improved office manage­
ment in this area is the prosecutor'$ goal; the development 
of a charging/screening policy is an important step in that 
direction. 

In addition to this summary, separate reports covering 
pre-trial screening issues and designs for both a national 
Phase II evaluation of pre-trial screening and for sihgle 
project evaluations are available on a loan basis or on 
microfiche from: 

The Evaluation Clearinghouse 
National Criminal Justice Reference Service 
Law Enforcement Assistance Administration 
U.S. Department of Justice 
Washington, O. C. 20531 
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i PREFACE 

It is less than two decades since the real ization dawned that 

basic management principles are applicable to the administration of 

our criminal justice system. Many concepts flowed from that real i­

zation and formal case screening was one of the major tools developed 

by prosecutors throughout the country to enable them to meet their 

responsibil ities in light of burgeoning criminal dockets. 

Case screening has now been recognized as a valuable tool but 

heretofore the literature on the subject reflected the state of the 

art: that it is a useful device when employed but difficult to 

categorize or evaluate because of its amorphous qualities and vague 

dimensions. Obviously the literature had to begin somewhere and as 

one who has written on the subject I feel that we fulfilled our 

obI igations by informing the criminal justice community of the 

existence of such a tool. The material developed by Joan Jacoby and 

her associates in Phase I of LEAA's development of evaluation tech­

niques offers a major breakthrough in the development and understanding 

of case screening. If carefully considered, the Jacoby materials 

will eliminate the attitude which has been expressed so often: that 

the concept of case screening seems valuable but "we just donlt 

have the time in our office,j, It can eliminate such thinking 

because it presents an evaluation methodology for case screening 

that offers a prosecutor the best insurance that his or her pol icies 

are being adhered to by subordinates throughout the office. 

The evaluation methodology which is presented in these materials 

at first seems highly simplistic. This is so because the concepts and 

techniques represent a natural step in the evaluation of case 

screening and this real ization only unfolds upon careful consideration. 

The typology presented in Figure 5 and discussed in the accompanying 

text sets forth a methodology for evaluating screening mechanisms in 

operation in a given office to determine whether those devices are ful­

filling the purposes for which the prosecutor adopted them. Nowhere 

vii 



does Jacoby or her cohorts seek to dictate a policy to prosecutors, 

instead they recognize that there are many possible pol icies from 

which a prosecutor may choose one or more. Their role was not to 

evaluate 0r criticize those pol icies but to develop measures which 

would enable a prosecutor to determine whether his or her pol icies are 

being serviced. The typology deals with four of the policies and 

provides tools for measurement at each stage of the criminal process. 

The expectations set forth in predicting dispositions at each juncture 

of a criminal case were not arrived at arbitrarily but are based upon 

serious thinking derived from observations of screening programs and 

conversations with prosecutors and their assistants in 18 cities. 

At a meeting of the advisory board of this project heJd in 

Washington on September 22 and 23, 1975, the board was unanimous in its 

recognition of the import of these findings and its acceptance and 

advocacy of these techniques. So that no one will think that the 

board consists primarily of academics, let me assure the re~ders that 

the board is comprised predominantly of persons with prosecuting 

experience who have or had the responsibility for setting pol icy or 

for developing screening programs. This board believes that the 

materials contained in this report are worthy of your very serious 

consideration. 

, 

Lewis R. Kratz 
Professor of Law 
Case Western Reserve University 

October j 1975 
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I. THE PROSECUTOR: AN INTRODUCTION 

The job of today's prosecutor is one which on the surface 

appears to defy classification or even general ization. Hamilton Burger, 

of Perry Mason fame, probably contributes over 90 percent of the 

publ ie's knowledge about prosecutors while performing less than 10 per­

cent of his duties. Part of the confusion about the prosecutor's role 

results from mixing that work which a prosecutor must perform with that 

which he chooses to perform. The recent research of the National Center 

for Prosecution Management (NCPM) 1 showed that the prosecutor and his opera­

tion can be most easily analyzed if those areas over which he has control are 

distinguished from those areas over which he has 1 imited or no control. 

The importance of this finding is that it gIV~S foundation to 

the following inference. If the external environment of a prosecutor's 

office can be described and those factors affecting his situation 

identified, then the remaining differences or variations between 

similarly situated offices will be due primarily to factors under the 

prosecutor's contrel. Unfortunately, as other evaluations of the 

prosecutive function demonstrate, insensitivity to this dichotomy has 

produced confused judgements about the role of the prosecutor, fuizy 

analysis and even unwarranted controversy. Each prosecutor's office 

must respond to an external environment. Thus to examine prosecutive 

activity accurately, distincti-on must be made between what the prose­

cutor can be he~d accountable for and what is a forced response to 

his environment. 

~t Annual Report of the National Center for Prosecution 
Management (1972: Washington, D.C., National Center for Prosecution 
Management) . 
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The significance of the external environment as it influences 

both mandatory and discretionary activities of the prosecutor can be 

illustrated by noting four major areas which affect the activity of 

the office. The prosecutor can dq little about the geographic, demo­

graphic or ideologfcal char~cteristics of the community which he 

represents. Yet the character of the community determi~es, bounds 

and constrains the work and the policy of the prosecutor. Almost all 

of the approximately 3,400 prosecutors in the United States are 

locallyelected. 2 Over three-quarters rep~esent jurisdictions with 

populations of less than 100,000. It is easily understood that a 

rural community hardly presents the same demands for prosecutorial 

services as an urbanized metropol itan area. Similarly, a blue­

collar working class community expects a different law enforcement 

pattern than an affluent, professional or white-collar community. 

Situated between the police and the courts in the processing 

system, the prosecutor has 1 ittle control over the amount and type 

of work sent to his office. State laws and loepl ordinances define 

crime, and what crimes are to be referred to his jurisdiction. The 

volume of crime in the community directly determines the volume of 

work in the prosecutor's office. Additionally, the quality of the 

law enforcement activity directly affects the charging process in 

particular, and the prosecutive function in general. The prosecutor, 

although a member of the executive branch of government, in fact, 

works daily within the envi-ronment of a judicial system which h.e 

cannot change. He is bound by court rules and procedures that force 

certain responses and to which he must adapt or comply. 

2 
All statistics in this paper are from the 1972 National 

Survey conducted by the National Center for Prosecution Management and. 
reported in the First Annual Report of the National Center for Prosecution 
Management, pp. 25-58: 

-2-

Yet crime alone is not necessarily the sum of the prOB8cutor's 

work. Other matters compete for his resources and tap his discretionaiY 

authority. In 1972, 75 percent of prosecutor offices r~presented their 

jurisdiction in civil matters; 93 percent handled non-support cases; 

82 percent, juvenile matters; 54 percent, family and domestic relations; 

75 percent, consumer protection; 79 percent, environmental protection. 

Moreover, the prosecutor has 1 imited control over the resources available 

to' his office. Six out of ten offices surveyed in 1972 received 90 

percent or more of their funds from the county government. As a 

locally funded public official, his resources, and too often his 

policies, are defined by the appropriating policies and priorities of 

the appropriating agency, usually the County Board of Commissioners. 

Not only may innovative programs such as victim-witness accommodation 

units or consumer fraud units be shelved, but even on-go.ing activities 

often suffer from a budget squeeze, witness the almost 10% budget 

reduction ordered for the five New York City District Attorneys. 

Thus the activities of the prosecutor are strongly influenced 

by his environment. In fact the National Center for Prosecution 

Management has shown that the effect of these and other environmental 

factors is so forceful as to require expl icit consideration in the 

study of the influence of external factors on the activities of the 

prosecutors. From this perspective, it is important to note that 

variations in the response to similar environments can be attributed 

almost solely to variations in prosecutorial pol icy. After these 

other external factors are taken into account, prosecutorial pol icy 

becomes the single most important factor to be considered in the 

examination of the activities of prosecutors. The existence of pol icy 

and the strategies used to implement it can be identified and measured 

by observing those areas which are under prosecutorial control. 

Moreover, a lack of pol icy, the intentional or unintentional failure 

to exercis~ discretionary options, becomes as important in determining 

the ooerations of the offices and the outcomes of pre-trial screening 

as management in terms of a tightly reasoned and broadly publicized 

pol icy. 

-3-
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In considering the range of discretion open to the prosecutors 

in managing the activities of their offices, there appear to be three 

main areas in which the prosecutors operate with almost total authority. 

They alone have charging authority, they determine the case assignment 

in their offices and they make sentence recommendations to judges. 

The discretionary power of the prosecutor used in the charging 

process sets the tone, tenor, quality and quantity of cases moving 

through the criminal justice system. The prosecutor has the option of 

rejecting a case, accepting a case at a given seriousness level or 

diverting a case to other criminal justice systems or other non­

criminal programs. The decisioh made at this point reflects the 

prosecutor1s pol icy as well as the character of the community and its 

expectations for law enforcement. 

The second area under prosecutor control is case assignment for 

preparation and trial. The way in which resources are used significantly 

affects the type and quality of prosecution. Depending upon his 

resources and pol icy, work is distributed on a selective basis. For 

example, it is almost universally expected that the toughest cases will 

be assigned to the most experienced lawyers. In those situations where 

operations are conducted with 1 imited resources (E!l.g., few experienced 
J 

pros~cutors), it is all the more important that pol icy and priorities 

be established which. rationally distribute the work so as to maximize 

the opportunities for favorable dispositions. 

The third area under prosecut6r control is that of sentence 
1./ 

recommendation. Thts post-trial activity occurs when the prosecutor 

recommends to the judge or the jury what the sentence should be. The 

recommendation is based upon the prosecutor's knowledge of the defendant, 

his background, the seriousness of the offense and the risk to the 

community'presented by the defendant. Not all prosecutors use this 

power. In some instances this is by choice; in others, it is prohibited 

by the court or legislation. In 1972, 90. percent of the prosecutors 

-4-
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reported the existence of such authority, yet only 44 percent used it 

consistently (90 percent of the time or more) 'in felony prosecutions. 

Where sentence recommendation is used, it can be considered as "coming 

full circle" in the use of the prosecutor1s discretionary power by 

insuring the consistency of sentencing with charging. Of all the 

prosecutor1s powers, this is the area least examined and most worthy 

of further research and analysis. 

Even though the three areas under prosecution control inter­

twine and must be examined in relation to one another, this paper 

focuses on the charging authority of the prosecutor as exercised 

through pre-trial screening programs. 3 More specifically it examines 

the perspective needed to evaluate pre-trial screening programs. 

The remainder of this paper will place the pre-trial screehing process 

in perspective and demonstrate how its effect must be evaluated in 

terms of prosecutorial pol icy. 

I I. PRE-TRIAL SCREENING IN PERSPECTIVE 

The existence of pre-trial screening programs depends on three 

major factors: (1) the degree to which the state constitution, state 

legislation, courts and the criminal justice system provide an opportu­

nity for case review; (2) the District Attorney's perception of his 

responsibility in this area; and (3) the District Attorney's pol icy with 

regard to the prosecution and disposition of cases. 

3 
Pre-trial screening program is defined as the process whereby a 

prosecuting attorney examines the facts of a situation presented to him, 
and then exercises his discretion to determine what further action, if 
any, should be taken. 

The widespread use and acceptance of the word "screening" to 
describe the intake, review and charging process is an unfortunate one 
since it implies the more negative connotation of filtering or rejecting 
rather than reviewing, examination and decision-making. With this distLnc­
tion in mind the word "screening" will be used in this report but within 
the context of its broadest definition. 

-5-
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Opportunity for Review 

The discretionary authority of the prosecutor is derived from 

the state constitution and legislation. As they vary, so does the 

opportunity for exercising this authority. One constitution and 

legislation may actively support the pre-trIal charging authority of 

the prosecutor by mandating that no warrants be issued in a case 

unless the facts are reviewed and the charges approved by the prose­

cuting attorney. Examples of this type of environment exist in the 

State of Michigan and the State of Florida. At the other extreme, 

there are states in which the cases are filed by the pol ice directly 

with the judiciary, usually a committing magistrate or jus~ice of 

the peace. When cases are processed under these conditions the prose­

cutor may not be aware of their existence until the day of the prel iminary 

hearing or preliminary examination. Even when the pol ice refer the cases 

over to the prosecutor, the charging decision may be degraded by a lack 

of information o~ poor qual ity information. Thus the opportunity pro­

vided by the state constitutional and legislative environments must be 

considered before any evaluation is made of the prosecutor in the 

performance of this review and screening activity. For example, what 

may seem to be extraordinarily high dismissal rates for armed robbery 

in Detroit should not be attributed solely to prosecutorial weaknesses. 

Since con$ecutive sentencing is not available in that jurisdiction, 

there is little incentive for prosecutors to further burden the courts 

by prosecuting the same defendant for other robberies after one 

conviction has been obtained. Thus the general practice is to dismiss 

all other pending cases. 

While most jurisdictions have a grand jury, the use of the 

grand jury varies. In the East, the com~on' practice is to process all 

felonies af\d 'ew~n some indictable misdemeanors through a grand jury. 

As one moves westward, the use of the grand jury for felony processing 

diminishes while the practice of fil ing by information Increases. 

Because the grand jury is potentially useful as a screening device, 
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the existence, degree and type of its use must be examined in any 

evaluation effort. 

It is also significant to note that the NCPM research iden­

tified a number of external variables affecting the prosecutor's 

operation primarily in relation to his charging function. Among 

these are the number of pol i~e agencies reporting to the prosecutor, 

the availabil ity and timing of standardized pol ice report forms, the 

existence and use of a grand jury and the type of defense counsel. 

Perception of Charging Responsibil ity 

In addition to the external environment within which the 

prosecutor must operate, the second important factor affecting pre­

trial screening programs is the district attorney's perception of his 

charging responsibil ity. The perception ranges on a continuum from 

total abdication all the way up to an acceptance of responsibil ities 

that res~lts in the prosecutor becoming a pol i~y maker for the 

community. The prosecutors who abdicate their responsibility usually 

do so with the following rationales which may be appl ied with various 

combinations or permutations. 

In one situation, prosecutors may view themselves as an arm 

of the law enforcement agency. They rely upon the pol ice work and 

accept pol ice charges without question. This situation tends to arise 

when the distinction between a law enforcement officer's decision to 

arrest based on probable cause and the prosecutor's decision to charge 

based on the sufficiency of evidence or proof is not clearly understood. 4 

An extreme example of this could be found in the recent past in Chicago 

(Cook County), 111 inois where the'pol ice were charging, presenting the 

case to the magistrate and the prosecutor was permitted to change the 

4 
Brian A. Grosman, The Prosecutor: An Inguiry into the Exercise 

of Discretion (Toronto: University of Toronto Press, 1969), pp. 20-23. 
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charge only with pol ice approval. The remnants of a similar system 

still exists In some areas of Massachusetts where In the lower, 

misdemeanor courts, the police actually prosecute cases and are 

called pol Ice-prosecutors. 

A prosecutor can minimize his charging responslbll ity If he 

views hlms«~lf as an arm of the court. Although a member of the 

executive branch of government, this identity is often lost in his 

dally workings with the judiciary. With a judicial perspective, he 

tends to rely on court hearings to make decisions for him, either 

setting the charge or rejecting' the case. The most prevalent method 

is to use the probable cause hearing as a determinant,of evidentiary 

sufficiency rather than of probable cause. In the same vein, a 

prosecutor may use his grand jury to reject cases which need to be 

dismissed but have such community sentiment or media attention that 

he is unwill ing to accept the personal responsibil ity or the political 

consequences of such an act. 

As the prosecutor recognizes and accepts his responsibility 

for charging, he tends to move from the abdication end of the continuum 

through various degrees of acceptance of responsibil ity. As he perceives 

his charging responsibil ity to interpret the law in I ight of community 

interest and professional standards, he begins to use his discretionary 

power. ThEI first indication of its use can be seen when the charging 

decision is allowed to vary with the circumstances of the case. For 

example, the first offender possessing a small amount of marijuana may 

not be prosecuted; the I ittle old lady caught shopl ifting $5.00 worth 

of food may not be ch~rged; the experienced criminal involved in a 

repeated series of personal injury offenses would be charged at the 

highest level. The prosecutor, interpreting the law and placing the 

charges, is discharging his official duties. As he perceives his job 

to be one of an interpreter of the law, he must assume the responsibil ity 

for hi!l de(;isions or those, to whom he delegates his authority. It is 

at this point that an evaluation of charging decisions resulting from 

pre-trial screening programs is first possible and necessary. 

-8-

J 
11 
lJ 

II 
!I 
!i ,I 

\! 

/j 

I 
Ij 

~ , 
II 
ij 
11 

II 
Ii 
I 

{, 

Finally, at the other end of the continuum, the charging 

responsibility may be used as a mechanism to make policy for the 

community. This Is possible only because the prosecutor has an Inde­

pendent base of power derived from his elected status. As a locally 

elected offlcia'l he can gather together the resources of the community 

and use them to change or establ ish community pol Icy. Be it with 

regard to the prosecution of marijuana cases or Sunday blue laws, the 

establ ishment of diversion programs, the organization of a consumer 

fraud project, or community drug abuse education, his role as policy· 

maker Is evident. 

Prosecution Policy 

No matter where the prosecutor is located on the continuum, he 

operates with a pol icy (usually one for which he was elected) and imple­

ments the pol icy by various strategies. The policy of the District 

Attorney may vary as the characteristics of the approximately 3,400 

prosecutors vary. However, some general ized classifications can be 

del ineated based on experience and observation. Ideally, the prose­

cutor1s pol icy should be transmitted to the charging assistants who 

uniformly and consistently apply it at the charging level. In practice, 

quite the opposite may be true. The examples presented below are there­

fore discussed as ideals or models. It should be emphasized that the 

four pol icy types presented here are neither exhaustive nor mutually 

exclusive. We are quite sure that other pol icies exist which result 

in different treatment modes and disposition patterns. We have also 

observed that in some offices a mix of these pol icies exists. For the 

purpose of this presentation, however, the policy types have been 

abstracted and presented as pure types. Aberrations which may occur 

in real ity are noted but not emphasized. 
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Legal Sufficiency Policy 

Some prosecutors believe that if any case is legally -sufficient, 

if the elements of the case are present, then it is their responsibility 

to charge and prosecute. For example, in a breaking and entering case, 

if there was evidence of forcible entry, that is, if the entry was with­

out the permission of the owner and if the person arrested was found to 

have in his possession items belonging to the victim; the case would be 

prosecuted because it was legally sufficient. The elements of the case 

are present. However, what may on the surface seem to ,be a prosecutable 

crime, may indeed be lost because of constitutional questions, for 

example, an illegal search and seizure. Implementing this policy at the 

charging level requires only an examination for legal defects. If the 

basis for a charge is not legally sufficient, either additional investi­

gatio~ could be ordered or the case would be rejected. Th~ legally 

sufficient pol icy is most prevalent in the lower, misdemeanor courts. 

Here cases are routinely and quickly examined for obvious defects 

prior to court appearance. This is usually the extent of screening 

that a case receives. While this policy is applied to cases before 

the lower, misdemeanor courts, it is not apt to be used in the higher, 

felony courts. The value of this observation is that it demonstrates 

that two or more pol icies may coexist in a single prosecutor's 

office. (See Figure 1) 

System Efficiency Policy 

Another prevalent policy can be labelled "system efficiencyll. 

It aims for the speedy and early disposition of cases by any means 

possible. Time to disposition and the place in the court process where 

disposition occurs are measures of success in addition to favorable 

dispositions. Under this policy, the breaking and entering case would 

be rejected because heavy emphasis is placed on screening as a way of 

minimizing workload and the search and seizure issue would have been 

spotted. If there were no search and seizure issue, ,the case would 

have been accepted, charged as a felony and the defendant would be 
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-1 LEGAL SUFFICIENCY POLICY 'r 
I EXPECTED FREQUENCY OF DISPOSITIONS n 
j f I 
III I'l , ~ q, 
11 POLICY: - 117 THE ELEMENTS OF THE CASE ARE PRESENT, ACCEPT FOR PROSECUTION. il! 
I \ Ii II I' , 

11 fili 
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rl ~~ 
Disposition 
Universe Disposition Frequency 

1, [ II 
/1 I I 

(Numeric Base 
for Rates) 

I tl 
II I ~I 

.~ 

Reject for Prosecution Low 

II 
\11 

f i I 
1
1 III 

Cases Accept for Prosecution High 
Presented Divert--Non CJS Not Predictable 

Refer--Other CJS H i.gh 
j III 

I'l! III 
\ r II Dismiss at Preliminary Hearing High 

Cases Bound Over Minimize 

II

I ~ 
III 

~ f~ 

Accepted Plea to Reduced Charge Maximize 
Plea as Charged Low 

Cases Bound OVer No True Bi 11 ( G ran d Jury 0 n 1 y) 

Gu i I ty--Tr i al 
Trials Acquittal--Trial 

Dismissed--Trial (Insufficient 
Evidence) 
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allowed to pl~ad at the committing magistrate hearing to a reduced 

charge of unlawful trespassing or larceny (both misdemeanors). This 

pol icy usually emerges when the court is overloaded and heavily 

backlogged and the resources of the prosecutor extremely limited. 

Under these conditions heavy emphasis is placed on pre­

trial screening in addition to the use of any other method of case 

disposal which can be found. The prosecutor, himself, may be an 

active searcher for additional avenues of case disposition. Cases 

will be examined in terms of their ability to be plea ba~gained (to 

• 1;:-

achieve this overcharging may occur). Extensive use will be made 

of community resources, other agency resources and diversion programs 

so that cases may be kept out of the criminal justl~els~stem. Charges 

will be broken down for handling in the lower courts, if possible, or 

modified and referred to another court with a different jurisdiction 

(e.g., a county court case referred to municipal court). The full 

utilization of the court's resources and ,the charging authority will 

be made to dispose of the case as soon as possible. Particular 

emphasis will be placed on the disposal of the case prior to a bindover 

to the higher court or grand jury. (See Figure 2) 

Defenda~t Rehabilitation Policy 

A third approach based on a policy of rehabil itating the 

defendant util izes some of the elements of the early and speedy 

disposition policy but should not be confused with it. In this 

situation, the prosecutor believes that the most effective treatment 

for the majority of defendants who pass through his office is any 

alternative treatment other than processing through the criminal justice 

system and more particularly, through the correctional system. He 

believes that any treatment other than this is better for the vast 

majority of defendants. To cite our breaking and e~tering case again. 
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F,IGURE 2 

SYSTEM EFfiCIENCY POLICY 
EXPECTED FREQUENCY OF DISPOSITIONS 

POLICY: DISPOSE OF CASES AS QUICKLY AS POSSIBLE, BY ANY MEANS POSSIBLE 

1-...... . 
Dispos'ition 
Universe Disposition Fn-equency 

(Numeri c Base 
for Rates) 

-
Reject for P rosecu t i on Not Predictable 

Cases Accept for Prosecution Not Predictable 
Presented Divert--Non CJS Max.i'mi ze 

Refer--Other CJS Maximize 
, 

" 
Dismiss at Preliminary Heari ng Low 

Cases Bound Over Mi nimi ,ze 
Accepted Plea to Reduced Charge Maximize 

Plea as Charged Low 

Cases Bound Over' No True Bill (G rand Jury Only) Not Predictable 

Tri a Is 
Gu i, I ty--Tr i a 1 High 

Acquittal--Tria1 Low 
Dismlssed--Trial (Insufficient Low 

Evidence) 
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if the defendant were a first offender or had a drug problem and resti~ 

tution was made to the victim, he might very well be placed in a pre­

trial diversion program or if none available, and with the court1s 

concurrence, he could receive a sentence of probation without verdict. 

The charging and prosecution decision depends primarily on the circum­

stances of the defendant and secondarily on the offense which he was 

alleged to have committed. Thus the goal is the early diversion of 

many defendants from the criminal justice system coupled with serious 

prosecution of cases allowed into the system. It is logical to expect 

vigorous prosecution of this latter category especially if the defendant1s 

history includes prior convictions with no e~idence of rehabilitation. 

Offices using this policy tend to rely heavily upon the resources in the 

community as well as in the criminal justi'ce system tQ move eligible 

defendants out of the judicial and correctional systems .. A close 

cooperation with the court often ensues, particularly in using the 

sentence recommendation power of the prosecutor to ensure consistency 

in the recommended treatment plan for the defendant. (See Figure 3) 

Trial Sufficiency Policy 

The fourth policy in common use is that of trial sufficiency. 

This policy states that a case will be accepted only if the prosecutor 

is willing to have it judged on its merits and expects a c0nviction. 

Under these circumstances, the prosecutor views his prosec~torial 

responsibility very stringently but not without leniency. If a 

decision was made to charge the defendant of our hypothetical breaking 

and entering case, and again if the constitutional question of the 

search was overcome, the defendant would be -charged with the felony and 

a conviction expected at this level. 

is set, it is difficult to change. 

Under this policy once the charge 

To implement this policy, good 

police reporting is required Since the initial charging stage closes 

out most options. It also requires alternatives to prosecution since 
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FIGURE .3, 

DEFENDANT REHABILITATION POLICY 
EXPECTED FREQUENCY 9F DISPOSITIONS 

POLICY: DIVERT, SINCE THE VAST MAJORITY OF DEFENDANTS 
CANNOT BENEFIT FROM CRIMINAL JUSTICE PROCES~ING. 

Disposition 
Universe 

(Nume ric Base 
Di5position Frequency 

for Rates) 

Reject for P rosecu t i on Not Predictable 
Cases Accept for Prosecution Minimize 

Presented Divert--Non CJS Maximize 
Refer--Other CJS High 

Dismiss at Preliminary Hearing Low 
Cases Bound OVer High 

Accepted Plea to Reduced Charge Not Predictable 
Plea as Charged Not Predictable 

-
Cases Bound OVer No True Bill (Grand Jury Only) Low 

GuJlty--Trial High 
Trials Acquittal--Trial Low 

Dismissed--Trial (Insufficient Low 
Evidence) 
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not all cases will be prosecuted. Most importantly, it requires court 

capacity since each case accepted is expected to go to trial. Finally, 

this policy, as compared to the others, mandates the tightest management 

control in the office to ensure that the initial charge is both proper 

and, once made, nqt modified or changed. (See Figure 4) 

Summary 

The examples of various types of prosecutorial policy discussed 

above show how each pol icy tends to lead toward different types of 

charging decisions and how each has different effects on other disposi­

tions. While other pol icies could probably be isolated, the examples 

described above are sufficient to show the importance .of considering 

the broader ramifications of pre-trial screening. The simpl istic view 

of pre-trial screening as merely an alternative form of disposition, 

one for weeding out poorly made or legally insufficient cases, results 

in a tendency to evaluate pre-trial screening solely in terms of system 

economies. In our view, the major weakness of current discussions of 

screening programs and their value is that the discussions focus on the 

operation of trial screening programs ~ ~ and do not con:lder the 

role of pre-trial screening as a means for implementing policy or the 

effects of pre-trial screening on other elements in the criminal justice 

.sys tem. 
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FIGURE 4 

TRIAL SUFFICIENCY POLICY 
EXPECTED FREQUENCY OF DISPOSITIONS 

POLICY: IF A CASE IS ACCEPTED FOR PROSECUTION, IT WILL BE CHARGED 
AT A LEVEL CAPABLE OF SUSTAINING A CONVICTION, OR A PLEA TO CHARGE. 

D i spos it i on . 
Universe Disposition Frequency 

(Numeric Base 
for Rates 

Reject for Prosecution High 
Cases Accept for Prosecution Low 

Presented Divert--Non CJS Not Predictable 
Refer--Other CJS Not Predictable 

Dismiss at Pre 1 i m ina ry Hearing Minimize 
Cases Bound Over High 

Accepted Plea to Reduced Charge Minimize 
Plea as Charged High 

Cases Bound Over No True Bill (Grand Jury Only) Low 

Gui 1 tY-'-Tri al MaxImize 
Tri a 1 s Acquittal--Trial Low 

Dismissed--Trial (Insufficient Minimize 
Evidence) 

\ 
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~ CHARGING TYPOLOGY 

It seems promising at this point to develop models of charging 

systems which exempl ify various types of prosecutorial policies, demon­

strate the various goals which a~e consistent with each pol icy, and 

predict the expected outcomes for each policy and goal. We bel ieve one 

of the benefits of the resultant typology to be the demonstration that 

appropriate evaluation of pre-trial screening programs demands consider­

ation of prosecutorial policy, simply because different policies appear 

to produce different dispositional patterns. Unless pol icy ;s taken 

into account, it is impossible to determine from dispositional data 

whether or not pre-trial screening is an effective instrument for attain­

ing the prosecutor's goals. The following section discusses the four 

prosecutorial pol icies and compares the goals and their relationship to 

other dispositions. 

Figure 5, below, shows goals and predicted outcomes for each of 

the four pol icies previously discussed. The goals are shown in terms 

of outcomes which should be maximized (Mx in the figure) or minimized 

(Mn) for each pol icy. Because of the interrelatedness of the prosecu­

torial process, once these goals are establ ished other outcomes may be 

expected to occur with predictable regularity. Some dispositions are 

expected to occur with high frequency (H in the figure) others with low 

frequency (L) while the likelihood of other outcomes appears to be 

independent of the pol icy and goals in some instances (shown as N in 

the fi gu re) . 

The reader is cautioned to recognize that the frequencies listed 

as high or low do not have numerical values at this time. They are 

instead high or low relative to the universe specified for each dispo­

sition. It is expected that the designation of what is high or low 

relative to the universe will be defineq by each individual prosecutor's 

office. Whether numbers can be generated that have nationwide applica­

bil ity is yet to be deter~ined. 
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If' one reads across the row for any particular disposition in 

Figure 5, it is obvious that the expected dispositional values may 

change drastically depending on the policy being u~ed. For example, 

the number of cases dismissed at preliminary hearing or a probable 

cause hearing is expefted to be high under the legal sufficiency 

policy. Because cases receive only routine screening for obvious 

defects, other more serious defects may not be noticed until this 

point in processing is reached. Use of this pol icy also suggests 

that the courts are reI ied upon to function as the determinant of legal 

sufficiency rather than the prosecutor. On the other hand, the low 

dismissal rate expected for the system efficiency policy and the 

defendant rehabil itation pol icy may be traced to the fact that 

relatively few cases are being processed through a prel iminary 

hearing under the system efficiency policy since the tendency is to 

first scn~en, then "break it dO\'1n and plead it"1 thereby producing 

fewer cases at this level. Those cases that do survive are probably 

better prepa~ed since they are likely to be nonpleadabJe. The same 

pattern occurs for the defendent rehabil itation pol icy but for 

different reasons. Namely, all the lesser defendants (cases) have 

been handled by other means, with the remaining cases being the most 

serious defendants who are vigorously prosecuted. Finally, the trial 

sufficiency pol icy which anticipates trial and conviction mandates 

that dismissals be minimized since, if one occurs, it is a direct 

reflection on the qual ity of the intake dIvision's decision and 

pOints up errors on their part. 

A special note should be made of dispositions by dismissal, not 

all of which may be adverse measures of prosecutorial performance. As 

already cited, a dismissal of other pending cases may be sought after 

s convic1:ion has been obtained on another case. S In other instances, 

5 
In some jurisdictions a nolle prosequi may be used in lieu of or 

in conjunction with this disposition. For purposes of this discussion,' 
this type of disposition will be called a dismissal. 
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the case may be dismissed because the complaining witness refused to 
, 

prosecute, the pol ice officer failed to show, or the defendant was 

placed in a medical or health treatment facility. The dismissals that 

should be used to evaluate the performance of the prosecutor are those 

which reflect an insufficient case or lack of adequate preparation. 

Thus, generally, they can be classified as 'dismissed-insufficient 

evidence ' . One would expect this to be a relatively high outcome 

under the legal sufficiency p~l icy, since only cursory examination 

is given to a case) and relatively low under the system efficiency and 

defendant rehabi 1 itation pol icies since both seek other for'ms of 

dispositions. Probably of all dispositions recorded, a purified dis­

missal rate (that which attributes responsibility to the proper parti­

cipant in the system) is the most sensitive in evaluating prosecutor 

performance and the most accurate in measuring the effect of the charging 

pol icy. 

Not only does a comparison among pol icies affirm that prosecu­

torial performance varies with regard to the pol icy of the office, but 

also that the pol icy must be determined before performance can be 

evaluated within an office. If one reads down any column in Figure 5, 

one sees that the expected distribution of outcomes can be made consis­

tent with the pol icy. For example, the trial sufficiency pol icy, that 

of ensuring that the charge is correct and the case convictable, , 
logically should result in a high rejection rate at intake, an indeter-

minate number of referrals t.o other criminal justice systems (fo'r 
example, a municipal court), a minimizing of dismissals both at the 

probable cause hearing and at the trial level, a high frequency of bind­

overs since the goal is to try the case, a minimizing of plea bargains, 

high rates of pleas to the original charge and correspondingly a maxi­

mizing of convictions. 

Under the system efficiency policy (the earliest and speediest 

disposition of cases) an evaluator would measure success or failure in 

terms of the number of persons diverted from the criminal justice system, 
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the number of cases referred to other court systems, the number of Cases 

disposed of by a plea bargain and the number of cases bound over (the 

latter should be minimal). Collection of time in process statistics 

and the court phase at which disposition occurs is also essential to 

the evaluation of this pol icy. 

The typology thus permits the examination of prosecutorial per­

formance within a rational and logical system. S~nce the relative 

frequency and pattern of dispositions are expected to vary accordIng 

to the polIcies being pursued by prosecutors, evaluation of pre-trial 

~~reening should take those policies into account. While the pattern 

of dispositions is expected to vary across pol icies, once policy is 

taken into account the 'pattern of dispositions is expected to be reason­

mbly regular and interpretable as prosecutors strive to maximize , 

desirable outcomes or dispositions and minimize undesirable dispositions 

of their cases. 6 

STRATEGIES TO IMPLEMENT POLICY 

Just as we have seen that certain policies force certain out-

'Ins'lght be gleaned from an examination of the comes, so too can an 

strategies available to implement pol icy. Unfortunately a typology 

of strategies is not yet as clearly elaborated as that in the pol icy 

area. However, if strategies are vieW(~d as choices among options avail­

able to accomplish certain tasks, at lE:ast three are immediately obvious. 

The previous exposition showed the expected distribution of outcomes in 

terms of policy. This section will discuss plea negotiation, discovery 

and diversion as strategies available to the prosecutor and explore how 

he chooses to use them to attain his pol icy objectives. 

6 
It is at this point of course, that our proposed evaluation 

design departs most markedly' from other proposed designs. Here we see 
the clear need for data on a broader run of dispos!tions and outcomes 
as well as information of the pol icies actually being used by prosecutors. 
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T Plea Negotiation 

One of the most Important strategies used by prosecutors In 

dispOSing of cases Is that of plea negotiation or plea bargaining. Its 
use or prohIbition Is so controversial and 

discussion, that Its role as a strategy to 

Ignored. The abolition of plea bargaining 

has generated such volatile 

Implement policy has been 

by 1978 was Incorporated 
Into the National Advisory Commission on Criminal Justice Standards 

and Goals. 7 It generated so much discussion, controversy and argument 

that this Issue dominated all other criminal justice Issues at the 

national conference cal led to promulgate these standards. Whether a 

plea to a reduced charge as a result of plea bargaining is an accept~ 

able form of case dispOSition should not be argued In the abstract. 

Plea negotiation should be examined in 1 ight of its abll ity to Imple~ 

ment the pol icy of the office. While it is recognized that not all 

plea negotiations result in a disposition called IIpl ea to reduced 

charge", it appears~ at this point in time, that the most accurate 

indicator of this actIvIty and one that Is most I ikely to be collected 
by the prosecutor is this disposition. 

The use of plea negotiation is consistent with both the legal 

sufficiency and system efficiency pol icies. With little pieparation 

and reView time, the assistants working under a legal sufficiency system 

will tend to accept pleas to reduced charges as a means of either 
, 

correcting a charging mistake or minimizing the time required for more 

substantive case preparation. Under the early and speedy disposition 

policy of system efficiency, it is essentiel that this be the prImary 

means of disposing of cases because it Is the fastest and least costly 

conclusIon. If the defendant rehabil itation policy is in effect, it is 

difficult to predict whether plea bargaining will be used because it is 

not an expected outcome of the pol Icy. Whether the more serious cases 

7 
National Advisory CommIssion on Criminal Justice Standards and 

Goals: Courts Standard 3.1, Abol ition of Plea Negotiation, p. 46. 
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are allowed to plead to a reduced charge is both a function of court 

capacity as well as prosecutorial policy. Finally, under t~e trial 

sufficiency pol icY, it is entirely consistent that plea bargaining 

be minimized since the initial premise for selection of a case for 

prosecution is that it be properly charged and capable of being 

sustained in a trial siluation and expected to produce a conviction. 

Hence to permit plea bargaining would be to contradict the pol icy. 

Where plea bargaining is prohibited, it is not orrly essential 

that the control be tight as in New Orleans, but also that the 

cooperation of the court be obtained. In Detroit, the prosecutorls 

"No Reduced Plea" pol icy works because once the plea discussions have 

been concluded without resolution and the case jacket stamped .INRpl, 

the judges honor the strategy and will not accept a plea t~ reduced 

charge at the time of trlal.
8 

Discovery 

The implementation of discovery is a procedure whereby the 

prosecutor opens his case file to the defense counsel, showing him 

the evidence and the strength of the case. Where discovery does not 

exist, the defense counsel is usually limited to that information 

which has been filed in the court (usually the accusatory instrument) 

and that which he may glean from his cl ient or from witnesses suggested 

by the cl ient. In many instances, the defense counsel may not even 

8 
While the purist may argue that there would be no necessity for 

plea bargaining if court capacity were available, the realist would note 
that even under the calm conditions of the small town in a rural area, 
plea bargaining occurs--sometimes as an informal diversion program ("if 
you keep out of trouble and donlt come back again, 1111 let you plead 
to a reduced charg~')--sometimes as a rehabilitative device·and sometimes 
as a form of charity by not subjecting the defendant to public 
embarrassment. 

-24-

see a copy of the arrest report until it is entered as evidence, nor 

may he know in advance the witnesses for the State. 9 • 

The most commonly expressed opposition to the use of discovery 

is based on the prosecutor's fear that by exposing his case to defense 

scrutiny, he may jeopardize his chances of winning. Indeed this fear 

may be well justified if the review and charging process is non-

existent or weak. Whether this is a function of the resources and/or 

experience of the pol ice department (which may produce less well-made 

cases), or a result of prosecutorial policy would have to be 

determined before an evaluation of its use as a strategy could be 

ascertained. 

Ideally, we would expect use of discovery to vary according to 

the po,! icy being followed by the prosecutor. Under what we have termed 

the legal-sufficiency model, discovery is not 1 ikely to be used, precisely 

because that pol icy tends to result in processing less well-made cases. 

On the other hand, it has been observed that use of discovery results 

in a high rate of disposition by pleas--either to the original or a 

reduced charge. Thus we woulq expect that the use of discovery as a 

strategy would frequent both the system efficiency model and the trial 

sufficiency model. At this point, use of discovery under a pol icy of 

defendant rehabilitation is not predictable since the,outcomes produced 

by discovery, namely pleas, are not necessarily relevant to the out-

comes sought under this policy. It may' be used, however, to assure the 

diversion of a defendant to a proper treatment program. 

9 
See Brian A. Grosman The Prosecutor, op. cit., for an excellent 

discussion on abolishing this practice and the merits of implementing 
discovery. 
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Diversion 

Diversion Is the final strategy available to the prosecutor In 

the Implementation of his policy which will be discussed here. Diversion 

has been previously identified as a disposition. But 1 Ike plea nego­

tiating, It Can be viewed as a strategy which results In a type of 

disposition called by the same name. Diversion In Its general use as 

a strategy should be distinguished by Its referral points. A case may 

be dIverted from the criminal Justice system to alternative treatment 

programs. For example, the drug abuser to TASC, or the first offender 

to an employment program. Another form of "diverslonll occurs when the 

case is diverted from one part of the criminal Justice system to 

another. This we have called Ilreferred il to distinguish it from the 

treatment function cited above. 

To divert a case from the crIminal justice system to another 

system through educational or training programs, or medical treatment 

programs is a strategy which is used consistently by all policies. 

Yet the reasons vary. Under ~ legal sufficiency model, the universe 

of defendants diverted will tend to be those arrested for misdemeanors, 

hence more likely to be first offenders and thus most eligible for non­

criminal justi~e diversion. The system efficiency model would make 

extensive use of all available diversion programs or facil ities as a 

means of disposing of cases and reducing work load. The defendant 

rehabilitation pol icy views diversion as a treatment option. The 

trial sufficiency model does not necessarily need a diversionary exit; 

since its decisions are essentially binary in nature, either go or no 

go, the use of diversion is more a matter of individual preference. 

When cases are referred to another criminal justice system 

(notably another lower court or court with concurrent jurisdiction), 

the reasons for this decision may be due to one or more of the 

following factors: (1) the pol ice charges may not be accurate 

reflections of the prosecution charges (this Is particularly true if 
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police tend to overcharge); (2) referral to another court is a technique 
, 

to reduce workload; (3) because the lower court usually has Jurisdiction 

over minor offenses, it is used as part of a plea bargain; and 

(4) because lesser charges mean lesser sentences, it is used as an 

alternative form of diversion. 

Figure 6 summarizes the strategies I ikely to be employed by an 

office to implement the office policy. Since the ultimate goal of the 

prosecutive function is case disposition, how the c~Se is disposed of 

by using these strategies is reflexive of the policy of the office and 

the choices which are available and consistent with the pol icy. Proper 

evaluation of pre-trial screening should focus on the Impact of the 

policies and strategies on the criminal justice system and measure the 

congruence between office pol icies and actual case dispositions. With­

out this perspective the evaluation of this part of the prosecutive 

process loses meaning. 

RESOURCE ALLOCAilON CONCEPTS 

No matter what policy is being implemented, work has to be 

distributed in a rational manner if the desired outcomes are to be 

attained. Many resource allocation options which theoretically could 

be available to the prosecutor in actual ity may be precluded by the 

external environment. For example, it would be difficult to organize 

an office around a trial team concept (wherein one or two assistants 

handle a case all the way from charging, through trial to disposition), 

without a court processing system geared to support it. Successful 

trial teams flourish when cases are assigned by the clerk of the court 

to a specific judge or a specific courtroom or when the prosecutor 

controls the docket. 

Most prosecutive resource allocation plans are primarily 

responses to the external environment. From an evaluation focus, one 

must account for resource allocation responses due to the characteristics 

of police, defense and courts before a critique of any plan can be 

initiated. But critiques are possible. After the exogenous factors 
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FIGURE 6 

EXPECTED USE OF STRATEGIES TO IMPLEMENT POLICY 

. 
Strategies 

---
Pol icy Discovery Plea Negotiation Di ver's ion 

Refer Divert 
Other CJS Non CJS 

Legal Suff i c i ency Not Predictable Yes Yes Yes 

System Efficiency Yes Yes Yes Yes 

Defendant Rehabil- Yes; Not Predictable Yes Yes 

itation to expedite 
treatment 

Suff i c i ency Yes; No Yes Not 
Trial Predictabl to insure 

adj ud i ca t i on 
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have been i'dentified and their constraints determined! one should evaluate 

the resource allocation patterns with respect to their consistency with 

the policy and priorities of the prosecutor. Just as varying pol icies 

affect dispositions through the imp'ement~tion of strategies 1 so too are 

there rational responses to support the goals of the office in terms of 

resource allocation . 

This section will briefly examine some of the ways the resources 

in the office can be distributed to ensure consistency with pol icy. It 

will focus on only those areas which are under the prosecutor's control-­

charging, case assignment and trial preparation, and sentence recommen­

dation--even though the importance of external factors is recognized. 

The purpose of this presentation is to show that even the allocation 

of resources and ~he distribution of work in the office will tend to 

vary with the operative priorities. Figure 7 summarizes these distri­

butions with regard to the above three areas and the pol icy model. 

While the timing and completeness of police reporting is essential 

to the charging process, equally important are the qualifications of 

the person making the charging deci~ion. Figure 7 shows that the experience 

level of the charging assistant may vary according to the policy of the 

~ffice. For example, if the policy of the office is to examine cases 

only for legal sufficiency, as is the cOl1111on pra,.-tice in misdemeanor 

courts, then it is not necessary to use the most experienced assistant. 

Third year law students are capable of examining a case for the elements, 

with minimal review of their decisions by junior assistants. 

On the other hand, the system efficiency pol icy requirsA that 

the charging decision be made with respect to a speedy and early dispo­

sition. Thus the charging assistant should have enough trial experience 

to know what is negotiable and enough system experience to know what 

can be diverted elsewhere (either to another court or other non-criminal 

justice programs) and what should be tried. There is little need for 

internal review of his charging decisions since the case is either 
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sent elsewhere or the charge is expected to be chang~d. Satisfaction 

is guaranteed as long as speedy dispositions are occurring. Final 

evaluative review should focus on the disposition of those cases which 

were processed through various steps in the system . 

SimilarlYI the defendant rehabil itation pol icy requires minimal 

review of the charging decision since the goal is to divert the treat­

able defendant from the system and to prosecute the recidivist who 

would not be el igible for diversion. Here, ~lowever, the experience of 

the charging assistant must not only be trial-extensive but broadened 

by some type of social work sensitivity. The del icate decisions of who 

to prosecute and who to divert offer potentially dangerous situations 

to an elected prosecutor. A defendant released to a community treatment 

program must, in theory, represent a certain level of risk. The prose­

cutor must feel confident that his decision-maker is competent, experi­

enced and ideologically attuned to his philosophy. Since the operators 

of the diversion programs can accept or reject the referral, the need 

for a review function in the prosecutor1s office is minimized . 

Finally, the trial sufficiency policy requires the util ization 

of the most experienced trial lawyers to make the charging decision . 

With this pol icy, once the decision is made to prosecute, the strategy 

is set; the case will go to trial and a conviction is expected. Under 

minimal conditions, the charging decision will be made by an experienced 

assistant; under optimal conditions it will also be subjected to another 

experienced review thereby minimizing the chances of something being 
overlooked at the initial step. 

Not only will the allocation of personnel to the charging and 

review process vary according to policy, but so too will the assignment 

of personnel for preparing and trying the case. The legal-sufficiency 

and system-efficiency policies both move the cases after charging to 

assistants who first attempt to strike a bargain, and if fail ing ,this, 

prepar~ the case or transfer this task to other assistants. Since 

the goal is to minimize trials, it is not necessary that the assistants 
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have extensive trial experience. Under these conditions, it is interesting 

to question whether the character of the resources in the office (namely 

young, inexperienced assistants with high employment tnrnover rates) 

creates a policy which accommodates to this environment or whether the 

policy is the factor w~ich supports this environment. 

The defendant rehabil itation pol icy can sustain a mixture in 

personnel, Inexperienced assistants may handle misdemeanor court and 

perhaps monitor the diversion programs, if programs are under prosecutor 

control, Since the cases accepted for prosecution should tend to be 

the more serious ones deal ing with repeat offenders, assignmeHt for 

case preparation and trial would be given to the more experienced 

assistants, A similar strategy would apply to the trial sufficiency 

pol icy. 

With regard to the prosecutor's authority to make recommendations 

at sentencing, office resources would, at the most, be only minimally 

employed under the legal sufficiency and system efficiency concepts 

since so few cases are expected to be disposed of by trial and since 

the majority will be disposed of by piea negotiations. 10 For the 

defendant rehabil itation and trial-sufficiency policies it would be 

expected that sentence recommendation would be used extensively since, 

for the former, it would enSdre the consistency of treatment with the 

needs of the defendant and, for the latter, ensure the consistency of 

the charge with its expected punishment. 

Although this discussion merely summarizes, in the briefest 

form, various patterns of work distributiori, it does suggest the 

validity of evaluating resource allocation patterns in light of the 

10 
A major exception to this statement occurs when the prosecutor 

bargains for a sentence, not a charge. Under these circumstances, he 
would make extensive use of this power. 
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policy and priorities of the office. Consistency w]th goals is obviously 

the critical factor. Just as 't k 1 'ttl I ma es I e sense to assign third year 
law students at intake to determine wh,ether a case can be bargained, 

so too it is just as unreasonable to use experienced lawyers to deter­

mi ne that the elements are present. Since the cr i t i ca 1 impact of 

policy on dispositions, strategies and resource allocation has been 

discussed, now what is needed is a method of determining the congruence 
between pol icy and its appl ication. 

DETERMINING THE CONGRUENCE BETWEEN POLICY AND APPLICATION 

One of the major problems facing a prosecutor is ensuring that 

his pol icy is being appl ied at the charging level, and is being appl ied 

uniformly by all assistants. The symptomatic indicator of a 

breakdown in the uniform application of pol icy is the existence of 

"assistant shopping". Under these circumstances~ the pol ice seek out 

those assistants whose philosophy is similar to theirs to review and 

approve their arrest charge. For example, an assistant who personally 

is revolted by homosexuals would be the I ikely target for the pol ice 

officer who has arrested a man for sol icitation. An 1ssistant who is 

known to be "tough" on white collar crime would be sought out by 

detectives who have arrested embezzlers. 1 I 

The existence of the phenomenom'of assistant shopping is 

symptomatic of lack of congruence between pol icy and appl ication. 

Further analysis is required to locate the source of the divergence. 

One such source is in the manner by which prosecutorial policies are 

11 
Individual differences will never be el iminated in the offices 

of prosecutors, but such variation can and should be controlled so that 
improper bias does not enter the system, and so that each defendant is 
assured of having his case examined on at least the same set of objective 
factors which are consistently applied to all cases. 
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promulgated and communicated to the prosecutors' staffs. Another likely 

source of departure from pol icy I ies in the staffing structure of the 

office, while another I ies in the administrative procedures adopted 

by the prosecutors for review of dispositions of completed cases. As a 

causal variable underlying all three potential sources of disruption, 

size of office seems to be potent. In the next few paragraphs, we turn to 

further consideration of these areas I ikely to foster departure from 

prosecutorial pol icy; as we do, we shall comment on what we perceive 

to be the effect of size or scale of operation in each area. 

The means by which pol icy is promulgated and communicated to 

staff members is fundamental to implementation of that pol icy and in 

the processing of cases. It is obviously fundamental to understanding 

the variance in congruence between pol icy and case disposition. At 

the same time, size of office is also a prime explanatory variable, 

contributing much to creating the potential fo: departures from pol icy. 

As such, in assaying departures from pol icy, size of office must be 

systematically considered. 

For example, about one-third of the prosecutors' offices in 

the United States at the present time are staffed by a single professional. 

In 1972, almost three-quarters of the offices employed three or fewer 

assistants. In these offices the prosecutor may see I ittle need to 

think through a consistent prosecutorial policy, much less codify 

and promulgate it for the benefit of his assistants. In these 

offices much is left to casual communication as the staff work shoulder­

to-shoulder with the prosecutor. As the size of office grows, the need 

for clear enuncIation of pol icy and checks to see that it is actually 

being implem~nted become more obvious. As the organization becomes more 

complex, policy·-making not only may be delegated to someone other than 

the district attorney, but also transmitted through more formal 

vehicles such as policy manuals (very difficult to create and update), 

staff memoranda (usually reactive) and staff meetings (where the pol icy 
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is more often transmitted by a discussion of an individual case than 

raised as an issue in itself). 

At the same time, in large offices it is entirely possible that 

if poor communication exists between the pol icy maker and the policy 

implementers (the charging assistants), a pol icy making sub-level 

may exist within the office unknown to the prosecutor. With little 

effective communication from the top, the charging assistants through 

their daily contact with each other may establish and maintain the 

charging pol icy. Under more complex organizational situations, the 

typical pattern is for the prosecutor to delegate authority to the 

first assistant, the top lawyer responsible for the operations of the 

entire office. He, in turn, delegates criminal prosecution authority to 

the'c~ief of the criminal division who, in turn, delegates charging autho­

rity to the chief of intake. As the layers of delegation increase and as 

the opportunities for direct communication with the pol Icy makers decreaRe, 

it is clear that the probabil ity of uniform application of chargfng pol icy 

is minimized. Concomitantly, the opportunity fOI- abuse of power is enh(lrl:~.d. 

It is not enough for a prosecutor in a large office to say "I 

trust my assistants" and assume because of this statement that his 

pol icy is being uniformly implemented. What is needed is a tech-

nique for determining what the pol icy of the prosecutor is and then 

for monitoring the uniform appl ication of this pol icy. One technique 

to partially satisfy this need is by pr'osecutor review of cases handled 

by the assistants. In smaller offices, such as Montgomery County~ 

this type of pol icy assurance is conducted on all felony cases and 

those misdemeanors which are marginal in nature. gach Tuesday and 

Thursday, the senior assistants review all the cases presented by the 

staff for charging decisions, and once a week all the cases are presented 

by the senior assistants to the State's Attorney. No batter way could 

be found to ensure the uniform apptication of pol icy. Unfortunately, 

the volume of work in larger offices precludes use of this technique 
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except on a sample basis. Cases could be sampled, randomly or at 

systematic intervals, to produce a representative set adequate for 

sound appraisal of application of prosecutorial pol icy yet small 

enough for economical review by the senior staff. 

This brief discussion of some I ikely sources of departure 

from prosecutorial pol icy and some means by which such departures 

might be averted has direct implications for evaluation of pre-trial 

screening programs. In evaluation each of these areas will. require 

exploration. Prior to that exploration, however, it wi II he necessary 

to determine the disposition the prosecutor would wish to have made 

of each case under review. Fortunately, the means for making such a 

determination are.already at hand. 

Since 1968, LEAA has supported research and development of 

case evaluation techniques which weight cases in terms of the Yi~vity 

of the offense, the seriousness of the defendant's criminal history 

and the evidentiary strength of the case. They serve to translate 

the prosecutor1s pol icies and priorities into clear and specific 

guidel ines for use by all office personnel. The numerical scores 

derived from this type of system are designed to be indicative of 

the way in which the prosecutor himself would order each case in 

terms of its importance for prosecution if he could review each one 

personally. As a result, a staff member processing a case--an 

assistant,' and investigator or a clerk--can make an assessment in 

I ine with the prosecutor1s policy by using these systems. 

Case evaluation systems ware originally developed by the District 

of Columbia Government1s Office of Crime Analysis l2 for the U.S. 

Attorney's office. They are incorporated in the computerized system 

12 
Final Report: Project TRACE, Joan Jacoby, Director (1972: 

Washington, D.C., Office of Crime Analysis, Government of the District 
of Columbia) . 
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known as PROMIS I3 which is presently being implemented in approximately 

22 prosecutors I offices throughout the country. Sinte the development 

of PROMIS, the evaluation systems have been modified and refined. The 

most current version exists in the Bronx District Attorney's Office 

supporting the Major Offense Bureau's activity.14 

Case evaluation systems are based on the adaption of the 

scal ing techniques developed by Sellin and Wolfgang l5 and by 

Don Gottfredson. 16 The Sellin and Wolfgang scales measure the serious­

ness of the offense primarliy in terms of the amount of personal injury 

or property loss sustained. Gottfredson's Base Expectation scales are 

directed to predicting recidivism from California correctional 

institutions. These scales have been modified to measure the serious­

ness of the defendant's prior criminal behavior. This scale weights 

the amount, character and density of previous arrests and the mobility 

of the defendant. In addition, new scales were recently derived for 

the Bronx District Attorney to gauge the evidentiary strength of 

the case. 17 
• 

13 
System Overview and Report Format for PROMIS (Prosecutor~s 

Management Information System): A Computer Based System for~ 
District of Columbia, Joan Jacoby, Director (1971: Washington, D.C., 
Office of Crime Analysis, Government of the District of Columbia). 

14Mario ~1e~0Ia, liThe Major Offense Bureau: A Blueprint for 
Effective Prosecution of Career Criminals," The Prosecutor, 11:1, 
July, 1975. 

15Thorsten Sell in and Marvin Wolfgang, The Measurement of 
Del inguency (1964: New York, John Wiley and Son). 

16D. M. Gottfredson and K. Ballard, Jr., "Differences in 
Parole Decisrons Associated with Decision Makersll, Journal of Research 
in Crime and Del inguency, July, 1966. 

17Joan E. Jacoby, "Case Evaluation: Quantifying Prosecutorial 
Pol icy," Judicature, 58: 10, May, 1975. 
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Figure 8 shows the form used by the District Attorney's office 

in the Bronx to rate the cases coming into the system according to 

his policy. The items wi.th numbers are those factors which were found 

to be statistically significant for the prosecutor1s policy; the 

numbers themselves are the weights derived from a multiple regression 

analysis. 18 The form itself was designed so that a clerk could fill 

in the information, and sum the weights to determine the case score. 

All cases with scores higher than a predetermined cut off point are 

referred to the Major Offense Bureau for review. 

The advantage of these types of case evaluation systems 1 ies 

in their inherent objectivity. Since each case presented for prosecu­

tion review is scored on the basis of the ~ factors, the evaluation 

is uniform and consistent. Objectivity is also achieved because the 

factors used for the evaluation are statistically derived (quantifiable) 

and require only minimal subjective interpretation. 

Since the priority ranking is a reflection of pol icy and can 

be appl led to the case at intake, it not only measures the seriousness 

of the case for prosecution but it permits the analysis of uniformity 

of charging. In addition, it offers a means of comparing the expected 

outcome of the case with the actual outcome relative to the pol icy 

of the prosecutor. For example, one would expect that a case scoring 

high on the urgency scale should result in a disposition favorable 

to the prosecutor (conviction) and even receive a longer sentence or 

harsher punishment than a case scoring low on the scale. Where deviations 

occur in the actual outcome as compared to the expected, this technique 

provides a means of identifying such results. However, it does not 

pinpoint the reasons for the discrepancies in outcomes. This 

18 

-38-

; " 

FIGURE 8 BRONX CASE EVALUATION FORM 

A.NATURE OF CASE 

VICTIM 
one or more penons 

VICTIM INJURY 
received minor InJury 
treated and reletsed 
hospitalized 

INTIMIDATION 
one or moru persons 

WEAPON 
defendant armed 
defendant fired shot or 

carriod gun j or 
carried explosive, 

STOLEN PROPERTY 
any value 

PRIOR RELATIONSHIP 
victim and defendant· same familY 

ARREST 
ut scene 
within 24 hours 

EVIDENCE 
admission or Slatement 
additional Witnesses 

IDENTI FICATION 
line·up 

TOTAL CASE SCORE 

B. NATURE OF DEFENDANT 

FELONY CONVICTIONS 
one 
more than one 

chock pli. 
II 

/Ifljlllcobl. 

0 2.Il 

0 2.4 
0 3.0 
0 4.2 

0 1.3 

0 7.4 

0 15.7 

0 7.5 

0 -2.8 

0 4.6 
0 .,.9 

0 1.4 
0 3.1 

0 3.3 

o 9.7 
o 18.7 

MISDEMEANOR CONVICTIONS 
one o 3.B 
more than one o B.3 

PRIOR ARRESTS· SAME CHARGE 
one 0 4.6 
more then 0 7.2 

PRIOR ARRESTS 
one o 2.2 
more than one o 4.2 

PRIOR ARREST·WEAPONS TOP CHARGE 
more than one 0 6.4 

STATUS WHEN ARRESTED 
state parole 
wanted 

TOTAL DEFENDANT SCORE 

nCOA FOAM 63 0/7. 

o 7.1 
o 4.2 
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C. REFER TO M.O.B. IF ANY OF THE 
FOLLOWING CONDITIONS APPLY: 
(check those appllc.ble·offense I. most serious charge) 

0 FORCIBLE SEXUAL OFFENSES BETWEEN 
UNRELATED PARTIES 

0 ARSON WITH SUBSTANTIAL DAMAGE OR 
HIGH POTENTIAL FOR INJURY 

0 CHILD ABUSE, CHILD SEVEN OR UNDER 

0 MULTIPLE ROBBERIES OR BURGLARIES 

D.SUMMARY INFORMATION 

NO, OF VICTIMS 
0 received minor Injury 
0 treated and"Qspltalized 
0 hospitalize, Id/or permanent inJury 
0 law officer 
0 attempted murder of officer 

WEI~PON 
0 gun 
0 knife 
0 bomb or explosive 
0 other 

BURGLARY 
0 nlght·timo 
0 eVidence of forcible entry 
0 Church, School, Public Bldg. 
0 no. of premises burglarized 

V,~LUE OF STOLEN PROPERTY recovered not 
0 under $250 0 [J 
0 $250 to $1499 0 0 
0 $ t 600 to $26,000 0 0 
0 over $26.000 0 0 

PRIOR RELATIONSHIP 
o other femlly 
o neighbor 
o friend 
o acquaintance 
o other 

IDENTIFICATION 
o photograph 
o on or nearby scene 
o 01her o no. of persons makl~g 1.0. ___ _ o time delay of I.D. ______ _ 

SUPPORTING EVIDENCE 
o crime observed by pollee officer 
o fingerprints recovered 

E. DISTRICT ATTORNEY'S EVALUATION ___ -
TOTAL SCORE _________ _ 
RANKING CLERK, ________ _ 

A.D.A. NOTICED yelO noD 

ACTION BY A.D.A.: 
o accepted o furthered 
o reJected o referred to M.O.B. 

reasons: 

± 
ra ............................................................. -----------------------------------------



responsibil ity rests with either the policy managers of the office or 
the evaluators of the program. 

To truly evaluate the charging function as a reflection of 

policy and its impact on the criminal justice system, dispositions 

must be weighted rela~ive to urgency for prosecution and assessed 

in terms of relative preferential outcomes. 

The value of a ranking system is that it can be coupled with 

actual dispositions to provide a technique for evaluating the success 

of a pol icy ~nd its implementation. An example of how this can be 

done is shown in Figure 9. This figure shows how twelve cases would 

be weighted using a case evaluation system which reflects a prosecutor's 

priorities for prosecution. They are ranked in order from a low of 1 

t6 ~ high of 12. The outcome of each case has been examined by the 

prosecutor and assessed as either a IImost preferred" disposition (+1) 
or a least preferred disposition (_!). 19 

Multiplying the priority rank by the assessment of the out­

come produces a weighted disposition score. When compared to the 

maximum range of dispositions a relative achievement score can be 

obtained. In this case a weighted disposition score of 61 was divided 

by the maximum score possible (all successes) to achIeve a relative 

succes:; rate of 61/78 or 78.2%. If the traditional method of obtaining 

a conviction rate is used, namely using unweighted results, the Success 

rate wou 1 d be 8 out of 12 cases or 66.7'10. The weakness of the 

unweighted system is that it does not show dispositions in terms of 

priority. Hence it leaves an evaluator unable to state whether dispo­

sitions are occurring in I ine with the priorities of the office. 

19 
Degree of preference theoretically should not be thought of 

as a dichotomy. Rather the relative preferred disposition should be 
allowed to vary along a continuum. Dichotomization is used here to 
simplify the technique and illustrate the principles. 
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Case 
Number 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

Fi gure 9 

Example of Cases Weighted by Urgency and Disposition 

" Disposition 
Prosecutor Pr,iority Most Pref. = +1 
Ranking (Low - 1) Least Pref. = -1, 

4 
7 
2 
5 

12 
11 
9 
8 
1 
3 

10 
6 

-1 
+1 
-1 
+1 
+1 
+1 
+1 
-1 
+1 
+1 
+1 
+1 

Weighted Dispositions 

Most preferred rate: 61/78 = 78.2% 
Least preferred rate: -17/78 = 21.8% 

-78 o 

Unweighted Disposition 

Most preferred rate: 8/12 = 66.7% 
Least preferred rate: 4/12 =.33.3% 
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Weighted 
Disposition 

-4 
7 

-2 
5 

12 
11 
9 

-8 
1 

-3 
10 
6 

+bT 
-17 
rn 

61 

+78 

Maximum Weighted 
Disposition 
Possible 

4 
7 
2 
5 

12 
11 
9 
8 
1 
3 

10 
6 
~ 
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r 
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By weighting dispositions in terms of their priority for prosecution, 

a new dimension is added to the eV91uation of the impact of the 

charging decision on the criminal justice system. 

EVALUATION REQUIREMENTS 
-

While it is apparent that systematic knowledge of the operation 

of prosecutors I offices is empirically just a few steps removed from 

infancYt results of the analysis of the observational data from the 

on-site visits do provide the basis for establishing an evaluation 

ciesign. As proposed here, the design would have two distinct outputs. 

The first would be an individual evaluation of screening programs in 

the prosecutorls office. The second would be data necessary to refine 

and extend the charging pol icy typology presented in this paper. The 

uses of the individual evaluations are obvious. The evaluation design 

which we are proposing would enable prosecutors to 'determine whether 

the actual case dispositions in their offices are occurring in the 

pattern desired; and whether the most serious cases are receiving the 

most preferable dispositions; i.e. the highest conviction rates and 

the most severe sentencing. Refinement and val idation of the,charging 

typology have similar practical benefits. Data from a wide range of 

prosecutors I offices would establish the systemic consequences of 

differences in policy and would thus be of considerable value for 

planning and resource allocation not only on the local but also at 

t:;e s ta te I eve 1 . 

Three evaluation instruments are required: (1) a decision flow 

chart; (2) a standard set of cases to be used for comparative studies 

and typology verification. These will be evaluated separately by the 

prosecutor and each of his charging assistants; and (3) a case control 

sheet showing rankings, the routing and facts of actual cases, their 

ultimate disposition, and the reason for dispositions when necessary. 
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The' results of ranking the standard set of cases will be used to 

generate weights for a case evaluation system for each prosecutor. 

The data provided by the case control sheet will support the evalu­

ation of actual outcomes in terms of the policy goals of each 

prosecutor. 

Evaluation designs for individual pre-trial screening 

projects which are noted more for their diversity than similarity 

are feasible jf they can operate independent of organization and 

external structure. By focusing on decision-making theory and the 

decision functions in the office, problems inherent In structural or 

organizational variation can be evaded and evaluation made possible. 

The adoption of an evaluation design keyed to decision points is 

also a practical one since the charging decision represents the 

first and most important use of the prosecutor's discretionary power. 

In order to identify the decision points within an office, a decision 

flow chart (see figure 10) should be prepared prior to any other 

work. Briefly, the decision flow chart describes the loci of decisions 

throughout the prosecutiv~ system, identifies' the decision-makers and 

participants in the decision, describes the sets of information upon 

which the decision is made, identifies the choices available to the 

decision-maker and provides a basis for establ ishing the frequency 

of selection of dispositions. The decision flow chart is the 

evaluatorls most important tool. It p'rovides a visual image of the 

entire screening and disposition process in the office and a conceptual 

framework against which the actual data on case dispositions can be 

interpreted. 

Figure 10 presents a flow chart illustration of a conceptual 

approach which we recommend for use at the individual project level. 

While the flow chart presented here is based on the New Orleans Parish 

judicial system, it exemplifies the principles which can be used to 

evaluate pre-trial screening projects in any office. 
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The columns are agency identifiers and rePr.esent the various 

phases through which a case may flow, from the law enforcement intake 

level through the prosecutive and judicial sections. It can be seen, 

for example, that the Magistrate section of the District Court 

actually comes in contact twice with the defendant (see columns 2 and 

4). Thus the agency identifiers quickly portray the nature of the 

criminal justice system in a particular jurisdiction. 

The rows represent the significant factors for establishing an 

evaluation design based on decision-making theory. The first row 

identifies the participants at each decision-making process step; 

while the asterisk identifies who is the decision-maker or, the primary 

decision-maker, since sometimes the decision is subject to review. 

It is as important to identify who the participants are at a decision 

point as it is to record the set of information upon which the 

decision is made. Since the information requirements differ among 

processing steps, differential personnel resource patterns are created. 

The second row identifies the narrative set of information which 

is available for each of the decision-making steps. U~der normal 

circumstances, as the case proceeds through the processing system, 

more and more information becomes available. The detective reports 

come in; the rap sheet is received from the FBI; additional evidence 

such as chemist, narcotics and coroners reports may be available as 

the case progresses over time. 

The third row of the flow chart identifies the decisions made 

in each of the various processing steps. It is not essential that the 

decision flow chart be created in great detail, noting minor or special 

exceptions to a process. It is merely necessary that the flow identify 

where decisions normally occur, who is making them and what the 

consquences are. Particular emphasis should be placed on identifying 
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the factors which control or monitor the decision flow. When~ver 

decisions are reviewed and/or approved, these control points should be 

identified as well as any resulting notifications to other agencies. 

The fourth row shows the choices available to the decision-

maker at each step in the process. These choices may vary among offices; 

they may also emerge at diHerent points in the case flow process in 

different systems. Since our approach to evaluating pre-trial 

screening projects is focused on decisions, then the decisions must 

be measured relative to the universe af choices available to the 

decision-maker. Empirical data on th~ frequency with which each of 

the decision options is exercised at each step In the process will be 

derived from the information on the individual case control sheets. 

The ~dentification of the decision points and the choices ~vailable 

at each process step establishes the foundation for a case evaluatfon 

reporting system. As cases flow through the pre-trial screening 

program, the data on the decisions made or options exercised would 

accumulate. The pattern of dispositions viewed in the context of 

earl ier decisions as well as the structural constraints or facili­

tation in other areas would then become the basis for refining the 

typology of prosecutorial pol icies and dispositions. At the same 

time, the accumulated data from each project form the basis for 

determining whether the pre-trial screening project is supportive of 

the prosecutor's pol icies or is subversive of them. Here it is 

important to note that the data sought include not only the 

actual dispositions made of cases at a process step but also the 

reasons for that disposition. The need for reasons is fundamental to 

the analysis, simply because it is often the reason behind the dispo­

sition itself which illuminates the operation of the process. For 

example, knowledge that a case has been dismissed is not sufficient 

for an understanding of the operation of pre-trial screening. 

Uismissal of a case because the defendant is convicted in another case 
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is an acceptable disposition for the prosecutor; dismissal for Insuffi­

cient evidence is Indicative of inadequate case evaruatlon. 

The fifth row, called "impact" Identifies the areas where 

data should be collected to permit a proper evaluation of the system. 

It also demonstrat~s the unfortunate fact that the categories used for 

disposItion reporting in most prosecutDrs l offices and Judicial systems 

today are too broad. It Is not enough to know the number of cases 

disposed of by a plea of guilty. It Is also necessary to know at 

which stage the plea was accepted (for example, .~t the commi,ttlng 

magistrate level, very early in the system, or at the first day of 

trial after the case had languisbed in the system for a period of time). 

Dispositions should be counted, reasons reflecting accountabil ity 

should be captured, and the stage at which the disposition occurred 

should be identified. The value of this part of the flow chart 1 ies 

in its ability to identify data gaps as well as needs. 

The final row in the flow chart, labelled I'other input,11 

records other workloads in the office in order to proportionate that 

part of the prosecutor's work resulting from the referral of cases 

from law enforcement agencies to the rest of I.is responsibilities. 

For example, in the prosecutor1s office illustrated here, there is a 

citizen complaint unit which reviewed nearly 3,000 complaints in one 

year. The impact of this additional w~rkload must be considered in 

context. In some instances, depending upon the need, additional flow 

charts for these collateral processes may be developed. 

In order to evaluate a pre-trial screening project one must 

also measure: I (1) the extent to which the prosecutorls pol icy is 

transmitted to the charging assistants; (2) the degree to which the 

charging decision is uniformly and consistently applied in line with 

the pol icy; and (3) the impact of the decision (or polley) on the 

criminal justice system. Although case evaluation systems are being 
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used in many offices, no uniform evaluation system or procedure for 

developing such a system has been implemented. We propose that a case 

evaluation system similar to that used in the Bronx be developed for 

the general evaluation of pre-trial screening. To develop an evaluation 

system, each prosecutor and/or his assistants would be asked to evaluate 

dossiers on a standard.set of cases (ranging in number from 100 to 200 

and representing a large range of criminal activity) in teqns of the 

seriousness of the offense, the "badness" of the defendant, and the 

strength of the evidence. These evaluations will be translated into 

an "urgency for prosecution" or priority score for each case. Comparison 

of the scores assigned by assistants to the scores assigned by the 

prosecutor provides unambiguous evidence of the degree of within office 

consistency in the appraisal of cases. At the same 'time, the evaluators 

will be asked to assess a range of dispositions in terms of their 

acceptability for each case. 

Through the use of multivariate statistical techniques, 

weights will be derived for each of the significant elements affecting 

prosecutorial priority. These weights will then be incorporated into 

a case evaluation form which the prosecutor's staff use to make uniform 

and objective appraisals of actual cases. Using the case evaluation 

form on a run of actual cases will produce the data needed to evaluate 

the operation,and impact of the pre-trial screening project in each 

office. Case outcomes can be compared to the prosecutor's pol icy and 

to the priol'i ty scores ass i gned to the cases. The appropr i ateness' 

and the timeliness of dispositions can also be used as evaluation 

criteria. 

The same data used for the evaluation of the offices of 

individual prosecutors (namely, the appraisals of the standard set 

of cases and the case control forms for a run of actual cases) will 

be used to refine and extend the charging typology. In its present 
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form that typology is an intuitive abstraction from the observations 

made during the on-site visits. While we have been able to fit each 

office into one of the policy models, this merely establishes the 

presumptive validity of the typology. Additional empirical data 

is needed to test for other policy models and to locate disposi­

tional patterns that are at this time not known to us. Patterned 

deViations from expected and desired dispositions will provide the 

data for refinement of the charging typology and for extending our 

understanding of the dynamics of this aspect of the criminal 

justice system. Refinement and validation of the typology are 

believed to be of considerable practical value insofar as we have 

been able to note reciprocal effects between the activities of the 

prosecutor's office and other elements of the criminal justice 

system. In particular, the divergent outcomes apparent under each 

of the four charging pol icies discussed in the present typology 

have quite different implications not on1y for the judicial system 

but also for the allocation of fiscal resources and personnel. 
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III. PRE-TRIAL SCREENING PROGRAMS--AN ASSESSMENT 

This section deals with an assessment of pre-trial screening 

programs as derived from the literature, the on-site visits and the 

subject matter knowledge of the author. It presents the reader with 

a summary and general assessment of the current operation of pre­

trial screening In prosecutors· offices and the impact of pre-trial 

screening programs on the Justice system. The assessment points up 

both the diversity of current screenIng programs throughout the 

United States and notes areas for further work and research. Emphasis 

is also given to those areas which need to be examined and further 

supported in order to perform evaluation of pre-trial sc~eening 

programs. 

The Ra~~~",;pf Pre-Tr i a 1 Screen i ng Programs 
It is obvious from the 1 iterature, other documented reports, 

and the results of these on-site visits to 18 different offices 

that there is much variety in the type and qual ity of pre-trial 

screening activities in prosecutors I offices. The offices examined 

for this assessment ranged from those with limited or no formal 

programs (Boston, Rhode Island; Jersey City and New Haven), to those 

with varying degrees of case examination (Syracuse, Miami, Salt Lake 

City, San Diego and West Palm Beach), to those with a stratified 

screening program (as in the Bronx and Washington, D. C.) where case 

evaluation systems permit selective prosecution of certain serious 

cases" to integrated systems (D~troit, New Orleans, Kansas City, 

Milwaukee, Montgomery County (Maryland)), and finally to the diagnostic 

review provided by Bouldei, Colorado. 

Each of the offices responded differently in establ ishing an 

intake and review function, Staffing in the unit ranged from the 

rotation of the newest s$sistants into screening on a daily basis to 

the permanent assignment of the most experienced trial lawyers. The 
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set of information upon which the decision was based.also varied from 

jurisdiction to jurisdiction, as did the participants in the decision. 

Some offices gave only cursory review to the case before it was presented 

to a grand jury (such as in Rhode Island where police reports were 

presented to the Grand Jury Assistant Attorney General), while other 

offices such as Kansas City worked closely with the pol ice to ensure 

that the case was sufficient before it came over for charging, 

Milwaukee provided the most extensive review of the facts of the case, 

hearing what ~ll participants in the crime had to say before making 

a charging decision. In Syracuse, the charging decision rests 

primarily on one person alone; in the Bronx, San Diego and other 

larger offices, the decision authority is spread among many assistants, 

sometimes with a review mechanism, sometimes without. 

The choices available to the prosecutor also varied in avail­

ability and in location in the process. In Kansas City, three diversion 

program coordinators were operating within the physical office space 

of the prosecutor, thereby expediting the decision of whether to divert 

at the earl iest possible stage, In Montgomery County and 

Jersey City, on the other hand, diversion programs are limited to 

first offender misdemeanants and referral occurs later in the 

system. In offices where diversion programs are not available to 

meet the needs of some of the defendant~, the prosecutors have 

responded by alternative forms of dIsposition, be this by the use of 

a "stet II fi Ie or by sentences such as ttprobation without verdict" or 

Ilprobation prior to judgement" , With regard to the basic choices, 

accepting or rejecting the case, it seemed that the impact of these 

decisions depended primarily on the qual ity of the pol ice investiga­

tion, the prosecutor's perception of his charging responsibil ity and 

the workload in the courts. What was obvious in all the offices was 
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that the effect of these variables precluded the establishment of a 

standard or a 1 imit above or below which rejection rates should 

occur. 

It was clear to the investigators that in those offices in 

which the prosecutor~ were appointed rather than elected, such as 

New Jersey and Connecticut, the abil ity of the prosecutor to move 

into a policy making role was severely limiteo. They were able to 

move to a position of interpreting the law in I ight of the circumstances 

of the case, but, by far, the locally elected official seemed more 

confident and stronger in asserting his independence in the charging 

process. This certainly is an area which based on these insights is 

worthy of further research and study. 

The pol icy of the prosecutor, colored by his perception of his 

charging responsibil ity, appears to be the primary factor influencing 

the type of pre~trial screening programs. In fact, the typology 

presented in the first section actually was derived from the on-site 

visits. The consequences of such a typology and the impact of policy 

on dispositions is supported by the varying uses of strategy and 

resource allocation patterns to achieve desired outcomes. It is evident 

that this area must have additional and comprehensive research. One 

cannot be parochial in evaluating pre-trial screening programs. There 

is no single standard program, yet at the same time, there is not such 
a jumb~e of them that they cannot be systematized and made explainable: 

The variety of pre-trial screening programs which operate today through­

out the United States can be placed within a national framework which 

not only permits their individual evaluation but sets the foundation 

for a national evaluation of the impact and effectiveness of different 

prosecutorial policies on our criminal justice system. 
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The Econom I es of Pre-T ria 1 ·Screen I ng Programs 

For all the variety of screening programs that exist through­

out the United States, it is a faet, In terms of the experience 

of others, our experience and from the limited data available, that 

the institution of a screening program in a prosecutor1s office makes 

a vast difference in his ability to adequately provide proper 

prosecutorial services to the state and to protect the publ ic. 

The American Bar Association, the National Advisory Commission 

on Criminal Justice Standards and Goals and the other national 

commissions addressing themselves to this program, all support the 

use of pre-trial screening as a means of providing economies to the 

system. The exposition of the economies to be derived from instituting 

pre-trial screenIng programs has been the major sell ing point for 

these programs. Prosecutor screening saves time and money. l~hen 

weak cases and cases which don't warrant prosecution are removed 

from the docket,' ! t el iminates the need for judges and other court 

personnel to devote time to them. In this, as in'any other profession, 

time saved Is money saved. When civilIan witnesses and police 

officers are not required to appeal", it not only translates into 

savings on witnesses and pol ice overtime, but allows civilians and 

police alike to use their time in more productive ways. 11
20 

There are quantifiable economl~s resulting from implementing 

pre~trlal screening programs; be they in terms of rejecting Insufficient 

cases, savings in court hearings, or reductions In case backlog, 

pol ice overtime, witness fees, and other system support personnel. 

--zo 
David Rossman and Jan Hoffman, Intake screenin¥! A Proposal 

for,MassClchusetts District Attorneys, Center for Crimina Justice, 
Boston University, 1975. 

-53-



What is clear is h t are not screening cases prior that those offices t a 
of clumping garbage into the 

to fil ing are suffering from the effects 
Indictments may be pending for over a year, 

criminal jus~ice syste~. 

back logged and the prosecutor may be forced into the 
the courts are \ , 

position of having cases dismissed because of 
potentially dangerous 

lack of speedy trial; 
of having to dispose of cases with cheap plea 

old that witnesses 
bargains, or of losing cases because they were so 

d)sappeared or their testimony became obscured. 
t to measure the It was not deemed the task of this assessmen 

. d 'v d from implementing pre-trial screening programs. 
economles erl e 
Their justification has been well documented and supported by numerous 

studies. Rather, to compl ete the mandate of Phase I evaluation 
to the exploration 

we felt it essential to devote some of our resources 
. . rams in terms of 

of the actual workings of pre-trial screening prog . 

their mutual effects with other elements of the criminal justice 

system. 

The Effectiveness of Pre-Trial Screening Programs 

d b th economies gained from 
A distinction should be ma e etween e 

'nst'ltution of pre-trial screening programs as discussed in the 
the I • • 

and the effect of a screening program once It IS 
previous section 
implemented. Since the charging decision sets a course of a~tion 
in the prosecutor's office once it is made, the impact of this 

. ent madel 
decision should be measured. In order to set up a measurem- . 

First, what is the pol ICY 
one must consider 

of the prosecutor 

sition of cases? 

the following questions. 
with regard to prosecution and the expected dispo-

In other words, what cases does he consider most 

urgent for prosecution? 

the charging assistants? 

Second, is his policy being transferred to 

Third, if more than one assistant is making 
being made uniformly among 

the charging decision, are the decisions 
assistants? And fourth, given the implementation of the policy, 
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what effect does it have on the prosecutor's officel the criminal 

justice system and society? 

It was clear from our field visits that screening in terms of 

effectiveness has rarely been considered. The economies were usually 

the justifications used for such programs. Little attention had been 

given to the problems of pol icy transfer, uniformity of charging and 

ultimate impact on the system. More common was the statement nr 
trust my assistants!', As a result, in many instances assistant 

shopping was the practice, a clear indication of the absence of 

controls to ensure uniformity in charging decisions. Whether this 

practice is due to the prosecutor's lack of sensitivity to the need 

for uniformity or whether he truly does "trust"·his assistant, the 

ABA clearly states the "ultimate goals of prosecution. , . [are] 

the fai r, ~efficient and effective administration of criminal justice. 1I21 

It could be that this situation has arisen because the tools to aid 

the prosecutor in this area are not widely known or used. Where case 

evaluation systems are used~(such as in the U.S. Attorney's Office 

in Washington, D. C. and the Major Offense Bureau in the Bronx), it 

was the feeling that they fostered consistency since each case was 

weighed by the same set of objective factors in the ranking process. 

We feel that the case evaluation systems should be used purposely 

as a means of measuring both the congru~nce of the prosecutor1s pol icy 

with that of the'assistants as well as the uniformity of charging 

decisions among assistants. However, we also recognize that unless 

the office was organizationally responsive to this need, even with 

such a desire or technique, the chances of promoting uniformity and 

congruence with pol icy are minimal. 

21 
American Bar Association Project on Standards for Criminal 

Justice, Standards Relating to the Prosecution Function and the 
Defense Function (approved draft) (New York: American Bar Association, 
1971) • 
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One fact must be noted. The problems associated with policy 

transfer and uQiformity of charging decisions are those of the large 

office. When the prosecutorls office is small, the daily and constant 

communication between all aSSistants and the prosecutor ensures that this 

is an area of minimal concern. Such an example could I:.te found in 

Montgomery County v..here the 15 assistants work in almost a familial 

atmosphere. There the charging responsibility rests with two 

assistants who review all cases with the prosecutor weekly. It is 
~ only when the office must structure itself in more complex ways that 

these issues are critical to measuring the impact of policy and the 

effect of the charging decision. 

The effectiveness of pre-trial screening,· of course, depends 

upon a proper allocation of reSOurces to the screening unit as well as 

throughout the rest of the office. A' potential problem, but one not 

observed in this investigation,' is when policy, strategies and resource 

allocation patterns are in conflict. For example, if the objective 

is to insure speedy dispositions, the intake unit should not be 

manned by inexperienced third-year law students nor should plea 

bargaining be prohibited. In Boul~er~ where diversion was the 

primary goal, the intake unit was staffed by persons knowledgeable of 

the resources of the community and who believed in the stated goals 

of the prosecutor. The strategy and resource allocation tables 

(Figures 6 and 7) presented in the previous sections point up the fact 

that these responses are rational in light of policy. Yet, since 

they provide only the briefest of insights, they should be submitted 1 

to further and more detailed examination, both to verify the accuracy 

of the logic that produced them and to revise them as necessary. 

Finally, consideration must be given to the issue of identifying 

the effect of a policy on the criminal justice system in addition to 

the management of a prosecutor]s office. The prosecution policy of an 
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office may very well set priorities for tho law enfor t ,-' 
Obv i ous 1 y, . f . . cemen agenc I es . 

, marijuana possession under,an ounce is not going to be 

prosecuted, the police will not make many arrests for this offense. 

The prosecution criteria also impact h on t e courtls ability to 

handle.cases and finally on the characteristics and quantity of defen­

dants In detention systems. The extent to which policy impacts on 

other components must be determined if pI . . . annlng IS to have meaning or 

analysls~power F . . ew prosecutors view the effect of th . . elr screen'lng 
poliCY in this Ii ht . .. g . ThiS agaIn IS partly because of tradition and 

part I y bt~cause of alack of too Is. . One of the adVantages of the case 

evaluation system is that it indicates the disposition of cases b 

urgencY,for prosecution, The cases referred to the Major Offense
Y 

B~reau In the Bronx (the more serious cases) have startlingly 

different disposition rates in terms of pleas and convictions than 

those that proceed through normal processl"ng. Th us, the impact of 

o cases is measurable. a particular policy toward a particular group f 

In considering the co f nsequences 0 screening programs, one can 

~easure ~he amount of efficiency introduced by such programs, but it 

IS practically impossible ~eforehand to determine the full r f 
eff t ange 0 

. ec S once a screening program h~s been instituted. It is clear~y 

In these b,roader ramifications that an evaluat,'orl of the impact of 

p~e-trial screening is of greatest importance. 

Implementation Considerations 

o servation of this effort that It has been the experience and b 

creenlng programs are installed in an office for too often pre-trial s . 

one purpose: to reject legally-insufficient cases before they enter the 

a resu t, prosecutors rarely consider system and cause undue work. As 1 

pre- ria screening program as it exercises its the system impact of at' 1 
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role as the initiator of a given policy with direct, traceable conse­

quences. With the too common view that pre-trial screening functions 

as a garbage disposal, it is logical that many offices view this ta'sk 

as merely an additional duty requiring additional support. Within a 

narrow project definition, this may be operationally efficient. 

Within a broader pol icy program context, it fails to establish 

safeguards to ensure that charging is consistent with office pol icy. 

In order to implement a pre-trial screening program which will 

effectively transmit the policy of the prosecutor throughout the office, 

attention must be Paid to the following areas. We bel ieve that the 

implementation of pre-trial screening programs must be set clearly 

within the context of what it hopes to achieve beyond int~ke review 

and that these dispositional objectives should be explicitly articu­

lated. Too often they are glossed over and presented as a means of 

IIjmproving the efficiency of the system". To achieve this, it i's 

essential that pre-trial screening programs be defined in terms of 

the prosecutors' preferences toward the disposition of cases rather 

than the intake of cases. This view is not impractical. The 

implementation of screening programs in terms of the broader goal 

of preferred disposition. rather than intake efficiency was readily 

evident in the prosecutors' offices in Montgomery County, New Orleans, 

Kansas City,Boulder, Milwaukee, Detroit, and West Palin ~each to 

name a few. In each, although the goals differed among them, the 

charging decisions were made with an eye to the disposition of the 

case and the office staffing and strategies supported the decisions. 

In the offices where the screening programs were well integrated into 

the office, hot merely an appendage, concern over accountability was 

evident and authority was delegated accordingly. 

An important area too often overlooked in the implementation 

of pre-trial screening programs is that of planning for change. 

Whether this be a change in pol icy or a program change as a result of 

some justice system change, the charging function and its impact must 
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not be implemented without a planning period. We were fortunate to 

have this area called to our attention during the course of this investi­

gation by our visits tq two offices, the Attorney General's office in 

Rhode Island and the Prosecutor's office in Seattle. Rhode Island 

is in the process of changing from processing most cases through a 

grand jury indictment to filin9 cases by informatiQo via a probable 

cause hearing. This is a major system change. In order to ease the 

impact, a day long seminar was held at a local college attended by 

approximately 350 people representing all components of the criminal 

justic~ system. police, prosecutors, defense lawyers, judges, probation 

and correctional personnel. Lectures, workshops and seminars focused 

on t~e various aspects of filing by information. Wit~ this type of 

planning, change can be introduced with as small amount of disruption 

as possible. Also, during this investigation, Seattle chose to move 

from a case approval or charging system that was. based on a "catch­

as-catch-can" deputy system to that of a formal filing system staffed 

by four experienced deputies working two month shifts in the unit. 

The institution of this particular unit was done with planning which 

recognized the need for the development of guidelines and other 

proper management procedures. 

Evaluation of Pre-Trial Screening Programs 

At the present time, evaluation of pre-trial screening programs 

is conducted mostly in terms of the economies to the criminal justice 

system. NQi are these economies to ever be underestimated. If however, 

th~s was the only way that the evaluation was to be conducted, there 

would be I ittle need to raise the evaluation effort above the individual 

project level, The aggregation 'of the total savings of all projects 

to a national level would have little meaning, much less any significant 

impact on policy except to provide another measurement area for the 

proponents of produQtivity theory. 
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The results of this Phase I investigation and the development 

of the typo logy of cha log i n9 p'o 1 i ci es have, howeve r, d ras t i ca 11 y changed 

the above, and present a clear and mandatory case for a national 

t If the var ious oolicies can be isolated and their assessmen . , 
effects on the crIminal justice system and society measured, then 

the implications for evaluation are obvious. Since the policies 

present different strategies, staffing patterns, and dts~6sitions, 
they become valuable tools for planning and budgeting. Not ~nlY 
can the impact of policy be measured t but one should be able to 

predict expected outcomes. The impact of these policies are not just 

on the criminal justice system but on the community as well. For the 

first time it appears that a rationale does exist for assessing such 

screening programs. 
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IV. PRE-TRIAL SCREENING PROGRAMS--OBSERVATIONS AND CONCLUSIONS 

The following summarizes the major observations and conclusions 

produced by this study. While derived from our field observations, these 

conclusions are put forth tentatively, recognizing that further evidence 

is necessary before they can be considered to be firmly establ ished. 

The policy of the chief prosecutor plays a key role both in describing 
pre-trial screening programs and in understanding their impact. 

The pol icy of the chief prosecutor specifies his goals and his 

charging procedures. Pol icy is derived from attitudes and beliefs about 

such concepts as charging responsibility, preferred dispositions, 

com~unity sentiment and his role relative to improving the justice 

system. Knowledge of a prosecutor's pol icy is essential to the inter­

pretation of dispositional data which reflects what he is trying to do. 

This study identified at least four pure or abstract policies which 

produce varying patterns of expected dispositions. Without a know­

ledge of_the operative pol icy, any interpretation of dispositions 

would be meaningless. Once the pol icies were identified, the different 

uses of strategies under the prosecutor1s control, such as plea 

negotiation, diversion and discovery, became understandable. Also 

explainable by the policy typology were the patterns of resource 

allocation Ii'hich varied according to the operative policy. The fact 

that pol icy is the crucial element in understanding and analyzing the 

prosecutive charging function is documented for the first tIme by this 

study. While the typology is not necessarily complete, and the expected 

outcomes must be verified, the impl ications of this finding focus on 

describing prosecutors relative to their pol icy, clarifying management 

techniques by which a prosecutor's office is run and lending meaning to 

the effectiveness of a pol icy in terms of dispositions. 
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The policy of the prosecutor'toward charging and expected 'dispositions 
is rarely articulated. constrained by the external environment; often 
Eased on tradition, and varies widely among jurisdictions. 

Prosecutorial policy plays the key role in analyzing a 

prosecutorial system r yet it is difficult to assess. With our present 

evaluative tools, the identification 01 policies operating in an 

office is first deduced from examinatfon of disposition statistics 

and then verified by seeing whether the organizational structure and 

decision-making fun'ctions support the deduction. With the refinement 

of case evaluation techniqu.es, which assUl:ne a high correlation between 

pol icy and priority, it is expected that quantifiable measures will be 

available to assess the operative policies. 

Even though there are a number of prosecutoria~ policies, the 

implementation of a specific one is limited by the external environment; 

be it the community's values, the type of crime, the quality of law 

enforcement work and reports, the size and composition of the judicial 

system or the characteristics of the defense bar. Under optimal 

criminal justice system conditions, the prosecutor is free to select 

any charging policy. Generally, the options are more limited. For 

example, a policy which rarely permits a change in a charge after it 

is filed and advocates a no plea bargaining position cannot function 

well with inadequate pol ice reports or in an overloaded court system. 

In more cases than not, the policy of the office i~ inherited 

by the newly-elected prosecutor and justified as a traditional way of 

doing the work. This may be due to the external situation which permits 

'no other choice, to a lack of knowledge on the part of the prosecutor 

that other ways exist, or to the preference of the incoming prosecutor. 

Departures from traditional pol icy tend to occur also as a result of 

positions taken during electoral campaigns or as a result of changes 

in state constitutions or judicial systems. 
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A wide range of variation among jurisdictions was observed. This 

seemed to be partly attributable to the economic, "Aoclal ~nd political 

cha,racteristics of t,he community. As locally elected officials, 

prosecutors reflect these characteristics in their policy approach. 

We expected to find a wide range of pol icy types regarding criminal 

prosecution. This was confl'rmed by the on ~·Ite v'-'t' d' d -,,. 'I :) IS, an I semon-

strated in the pol icy typology. 

The tr,nsm!ttal of policy to assistants generally is by verbal 
com~un'7at,ons usually through staff meetings. When written commuhi­
cat~on IS used, the most prevalent means is by memo, the least by---
poliCY manuals. -

The traditional method of pol icy dissemination via pol icy 

manuals is rarely ~sed by prosecutors' offices. This is probably due 

to the fact that the manuals are difficult to develop and even more 

difficult to update. As a result, even when they do exist, they are 

rarely read except by the incoming assistant. By far. the most prevalent 

method of written communication is the memorandum which is usually 

reactive to a specific circumstance. I th' h n IS' sense t en, policy is 

transmitted by a negative exception reporti~g system, It appears that 

most of the office policy is transmitted by verbal communication. It 

is expected that the degree of uniformity of. pol icy tn an office can be 

indicated by the frequency of staff meetings. These meetings, other 

than informal daily communications, probably constitute the primary 

methods of policy transmittal. Because policy plays such a crucial 

role in the review and charging function, attempts should be made to 

use itatistical techniques such as case evalua~ion systems to quantify 

and measure the degree of uniformity in transmitting policy. 
..' '... 
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Factors other than state constl.1.utlon and legislation, appear to have 
£reater impact on pre-trial scree~ing programs and procedures. 

Several criteria were taken into consideration In selecting 

prosecutors' offices for the on-site visits. The primary purpose of 

the selection was to .Incorporate as much diversity as possible Into 

the examination of pre-trial screening programs. Among the variables 

were geographic distribution, state constitution and legislation environ­

ments, jurisdictional characteristics and office size. States were 

selected for this study to include those which presented favorable 

environments for review and charging decisions by requiring prosecu­

toria1 approval prior to filing in the court (e.g., Michigan, Florida) 

as contrasted to those states with environments not particularly 

s:upportive of this function (e.g., New Jersey, Rhode Islahd, 

Massachusetts) . 

In two States, Florida and New York, two offices within each 

State were selected, one large and one relatively smaller. The pre­

trial screening programs in both sets of offices, each operating under 

the same sets of constitutional and legislative requirements were 

then compared. Their procedures varled significantly. Thus our. 
expectation that constitutional and legislative constraints might; 

tend to produce similar pr~-trial screening programs was not fulf:illed. 

On the basis of this extremely small set of observations, it appears 

rather that the differences observed between the two sets of off iices 

are due to factors other than constitution and legislation. The extent 

and degree to which the state environment produces commonal ity in pre­

tri~l screening programs is worthy of further exploration. 
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Variations in prosecutors' perceptions of their role affect the 
development and purpose of pre-trial screening programs. 

Prosecutors' perceptions of their role in the conduct of their 

work varies considerably and ranges over a continuum which can be 

discussed at three different points. At one extreme, the prosecutor 

views himself as an agent of another component of the criminal 

justice system (either as an arm of the law enforcement agency or 

the court). With this perception he relinquishes his charging 

authority to the other sector in the crlmi~al justice system with 

which he identifies. For example, the prosecutor may simply accept 

all cases as charged by the pol ice believing that the work of the police 

is complete and sufficient for filing with the court. On the other 

hand, the prosecutor may pass his charging function to the courts, 

allowing committing magistrates or other judicial officers to decide 

whether the case is legally sufficient or set the level of the charge. 

With this perception, pre-trial screening programs rarely exist and 

if they do, it is as IItoken11 programs, not integrated into the 

prosecutorial process. 

The second role perception is that of an interpreter of laws. 

In this instance the prosecutor exercises discretion in making decisions 

by interpreting the law to meet the circumstances of the crime in light 

of other factors, be they personal pol'icy or a reflection of community 

values. This type of role perception calls for screening programs to 

ensur~ that the interpretive decisions are uniformly and conSistently 

appl ied. Usually the pre-trial screening program focuses on the 

rejection of certain cases because they do not meet minimum standards 

rather than the acceptance/prosecution choices. For example, rejection 

standards may be no prosecution for shoplifting when item value is 

less than $2.50, marijuana possession under a gram, bad checks less 

than $25.00, sexual acts between consenting adults, etc. 
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The third role perception is that of the prosecutor as policy 

maker. Derived primarily from the fact that he has an independent base 

of power given to him by the electorate, his power as a policy maker 

may have substantial impact on the criminal justice system and society. 

for example if a prosecutor's policy is based on the assumption that 

present methods of i(lcarceration only reinforce negative types of behavior, 

he would first seek alternative treatments for offenders before moving 

to prosecution. On the other hand, in an attempt to make the criminal 

justice system most effective he may choose to focus his pros~cutorial 

talent on the most serious cases thereby Insurlni that criminals feel 

the full weight of the justice $ystem. As a pol icy maker, it is 

vitally important that his policy be uniformly applied so that its 

imp;lt;t not only on the criminal justice system but on society as well 

can be evaluated. Thus, as the prosecutor's role perception moves from 

that of an arm of the pol ice or court to the interpreter of laws to 

that of policy maker, his need for pre-trial screening programs increases 

and the purpose for the program changes. 

As an office grows in size, the type of organization used may suppor~: 
or hinder a-BIe-trial screening program. 

The size of an office and the types of or3anization used to 

administ,~r an office may significantly impact on the operation and 

eff~ctiveness of a pre-trial screening program. Where an office is 

small (less than 15-20 aSSistants), the screening of cases in terms 

of the charging decision, office policy and impact tends to be uniform 

because of informal, daily communication patterns. As an office 

increases in size it must respond with an increasingly complex 

organizational structure. This structure may support or hinder the 

pre-trial screening program and hence should be examined for impact. 

In many offices, special divisions, sections or branches have been 

established to handle crime-specific problems. These may include, 

-66-

IA 

1:1"< i 
I' 

'\ 
II 
J 
'1 In 
il·l 

'\ 
,t 
I 
! 
1 
1 
1 
l 
! 
\ 
1 
! 
1 

{ 
r 

I 
-I 

I 
! 

for example, divisions handling homicides, narcotic~, robbery, organized 

crime, rackets, etc. Often the chiefs of these sections screen cases 

(i .e. decide upon the charge), while an intake unit, if it does exist, 

acts as a sorter and transmitter of cases to the appropriate division. 

Under these conditions, where the cha~glng authority may be diffused 

among sever~l diVision heads rather than central ized under one 

person's control, the necessity for policy control and accountability 

becomes all the more essential. 

Many offices use young and relatively inexperienced assistants 

to man the intake and charging unit. This practice may well be 

legitimate, if the unit reviews cases for the presence of the elements. 

If sufficiency for trial, or potential for negotiation or rehabilitation 

are the dispositional goals, then the use of these assistants is 

Inappropriate. Additionally, where the charging function has not been 

well integrated Into the officels organjzatlon, and case screening Is 

not functioning as an effective tool for carrying out prosecutorla1 

policy or insuring uniformity and consistency in charging, the degree 

to which assistants are rotated into the screening unit is an 

indicator of this potential problem. The amount of rotation of 

assignments among assistants attached to the screening unit 15 also 

an indicator of the degree of integration of the screening function 

into the office's organization. Short, term assignments, under all 

policies except legal sufficiency, seem to indicate a low regard for 

the effectiveness of pre-trial screening. To be sure, an element of 

change is necessary to preserve job satisfaction and many offices permit 

screening assistants to carry a limited trial load. However, as the 

rotation of assistants increases up to a daily level, the control for 

uniformity and consistency of the pre-trial screening function diminishes. 
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The primary purpose of pre-trial screenIng is to ensure uniform and 
consistent charging decisions. Yet, too often, the authority to make 
decisions is delegated, without accountabil ity and with few controls. 
As a result, evaluation of charging decisions Is hampered. 

The decision-making structure of the office of the prosecutor 

generally does not conform to the traditional bureaucratic model which 

reI ies on hierarchical organization permitting deviation from approved 

procedures only with the permission of some higher authority. In the 

prosecutor1s office, the decision-making authority is usually dispersed 

among the members of the legal staff without administrative control. 

As a result, the charging decision of the intake and review section 

is often changed or modified by trial assistants. While case review 

at the trial stage is mandatory because of evidentiary changes oVer 

time, both the initial decision to accept or reject a case for 

prosecution, and the trial decision to dismiss or modify are generally 

made independent of each other a~d independent of bureaucratic controls. 

Failure of prosecutors to delegat~ authority for particular decisions 

within a bureaucratic model allows each actor in the prosecution of a 

case to act autonomously. The result of such procedures may foster 

charging decision variations, which are later modified by trial 

decisions. When this occurs, the effectiveness of the pre-trial 

screening program as measured by dispositions cannot be determined. 

It would be impossible, for example, to know whether a trial assistant 

is dismissing cases because the screening section is not charging 

properly, because the trial assistant is negl igent in his case 

preparation, or because changes in evidentiary strength over time 

force ~0diflcation of the original charge. 

The Institution of a bureaucratic model need not supplant or 

conflict with the existing collegial system. Vertical review and control 

structures can be established while still per-mltting the interaction of 

peers in the decision-making process. A well-Integrated system of 

accountabll ity in the processing system should maximize uniformity in 

prosecution and set the environment for measuring the impact of decisions 

as well as pol icy. 
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The existing literature on pre-trial screening provides excellent analyse~ 
of the dimensions of the prosecutor1s dIscretionary authority. This 
knOWledge should be used as a foundation to develop new material 
analyzing the dLiLc;'~,tfoha,ry power in a operational perspective and in 
terms of system impact. 

In examining some of the literature on pre-trial screening We 

found valuable discussions on the dynamics of discretionary power, the 

operation of screent~g programs in specific lOcal ities, and the effects 

of pre-trial screening on other components of the criminal justice 

system, and conversely, the impact of other sectors of the system on 

p;e-trial screening. Most descriptions of pre-trial screening have 

attempted to general ize the screening process and to discuss discre­

tionary elements inVOlved, but none of the sources examined the dyna­

mics of the process, nor offered an analYSis of the process as it 

functions in the real world. For example, the observation that intake 

and review culminates in a decision to charge or not charge a suspect 

with commission of a crime, and the parallel observation that this 

decision involves discretionary behavior on the part of the prosecutor 

or his assistants demand further exploration of the areas open to the 
exercise of prosecutorial discretion, the range of choices available 

to the prosecutor in making his charging decision, and the way in 

which prosecutorial discretion is differentially exercised given client 
type and community atmosphere. 

The available 1 iterature offers excellent material on the 

prosecutor1s discretionary power. This should be '.H;ed as a foundation 

for the further elaboration of this power within an operational 
perspectiVe and in terms of system impact. 
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on-site visits. 

The value of on-site visits to the successful conduc~ of the 

Phase I evaluation task cannot be overstated. Most of the observations 

and conclusions reported here were derived from these visits. on1 y .bY 

the off 'lce" as a whole did the relationship between screening 
observing 

t d a pre-trial 'screening perspective 
and other processes become apparen an 

1 rh'IS activity was the diversity of the sites 
d~velop. Essential a so to M 

selected for study. The 18 offices selected for this study are not 

necessarily 'representative of the approximately '3,400 prosecutors' 

offices. They were selected according to the following criteria. The 
that the office was large enough 

population served exceeded 100,000, so 
a formal pre-trial screening program. Geographical represen-

sought, so that the impact of state constitutions and 
Two States (Florida and Michigan) Were 

to support 

tat i on was 
legislation could be observed. 
I I • 

included because their legislation supported the prosecutor s review 

. ,." ..... 

and chaql!ng function. Two offices within the same State were ..... , •.. o • .,~ .... s_. 
~"'-. d 

(B d Syracuse, New York, '~nc Miami an 
selected in two instances ronx an 
West Palm Beach, Florida) to look for commonalities within the same 

state environment. States with difforent prosecutorial systems were 

selected: an attorney general State (Rhode Island) and States with 

(New Jersey and Connecticut). Offices were appointed prosecutors 
selected with known degrees of pre-trial screening, from none to 

Two off ' Ices were selected because they were using case 
extensive. 
evaluation systems (Washington, D. C. and Bronx, New York). Finally 

sites were selected acco~ding to their varying use of grand juries 

since the ability of the grand jury to s~rve as a screening device 

BerauS'e' the s"ltes were. purposely selected to was to be noted~ ~ 

to as br~ad a range of operations as possible, provide exposure 
. t But without 

quantification of the observations is notapproprla ~. 
other similar in such exposure, the findings of this report or any 

nature would suffer from the attacks of IIparochial ism". 
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At the present time. prosecutorial pol icy can be identified only by 
on'·site visits. However. empirical technigues are'availab1e to measure 
policy preferences but need further testing. refinement. and val idatioh. 

iIt.< 

The importance of identifying prosecutorial pol icy before 

evaluating a pre-trial screening process has been demonstrated. In this 

Phase I evaluation the identification of the operative policy was derived 

from on-site interviews with the prosecutor, his staff and other related 

criminal justice ,genCy personnel. Clearly, this field approach is 

costly, time-c;:onsl1\ming and not always feasible. Nor does it provide 
.. ...,.s .... 

·~n objective and consistent base against which one may validate the 

findings. Thus, alternative procedures are indicated . 

Two information systems may provide such a base. They are the 

case evaluation systems which indicate the priority assigned for the 

prosecution of various kinds of cases, and dispOSition reporting systems 

which measure actual outcomes against dispositions preferred. Case 

evaluation systems exist in many offices, but they have not been used 

for the specific purpose proposed here. Dispositional reporting is too 

often incomplete or not specific enough for identification of pol icy. 

Since these two procedures are still in a developmental' stage, further 

testing. refinement and validation is mandatory. Once completed 9 it 

is expected that their utilization in ident1fying policy types in lieu 

of on-site visit~ can be enjoyed with,less cost and more analytical 

benefits. Additionally, the imp] ;cations for other uses of these 

procedures should be examined and identified. Clearly their potential 

as a foundation for comparative an~lyses is present. 

Adequate, evaluation of pre-trial screening requires empirically based 
description and_analysis of, the.prosJ:£,u.lorial process andJts impact 
on the justice system i~ addition to me~~ures of efficiencx and economy. 

Most j0stifications for pre-trial screening programs have been 

based on the issue of efficiency. They have dealt with the efficient 

allocation of resou~ces wIthin the office, savings of time and money in 

preparing cas~s, the reduction of unnecessary witness fees and pbl ice 
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overtime and the weeding out of cases of no prosecutorial ,merit. The 

economies of pre-trial screening programs are demonstrable and significant. 

They can be measu red easi 1 y as an off I ce moves from \10 screen i n9 to the 

institution of screening. Yet once an office has instituted a pre-

trial screening program, it is necessary that the effects of this 

program on the prosecutorial process and the justice system be 

analyzed. In this respect, the program must be examined carefully 

for other benefits, such as aiding the implementation of the 

prosecutor's pol icy or making prosecution a more effective process. 

If the policies presented in abstract form in the typology can be 

emp i rica 11 V ver i f i ed. then the foundat ion fo r the eva 1 uat i'on of the i r 

effectiveness can be establ ished. To achieve this it is necessary 

that all evaluations must now b'egin to look at pre-trial screening 

not only in terms of first order economic benefits, but also 
programs 
in terms of the ability of intake and review to result in a more 

effective system of prosecution. 

Evaluation of re-trial screen!n re uires the resence of ob'ective 
observers full aware of the elements which determine the wa s 
E.,rosecutors wil,! choose to process cases. 

Two methods of evaluation appear available for use inan 

examination of pre-trial screening. The first would be self-evaluation 

or diagnosis of the prosecutor's office by the local prosecutor and 

his staff. The second would be evaluation by outside observers. Self 

evaluation, though feasible, presents severe problems with objectivity, 

ability and bias, Evaluation by outside observers, though not fool­

proof, appears to allow for a higher degree of objectivity in this 

topic area. This is particularly important as one examines the 

decision-making process for improvement and even moreirr.portan t if 

the impact of a policy on other components of the criminal justice 
. b d Tile· 'Impact of other elements upon the . 

syste~ IS to e measure. 
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prosecutor is also an important consideration in an evaluation of 

pre-trial screening programs. Certainly the community standards, 

the qual ity of law enforcem~nt, the type of judicial system, for 

example, must be included in the variables weighed in the 

evaluation effort. This by necessity requires skilled analysts 

equipped not only with special evaluation tools but also 

knowledgeable about the criminal justice world, 

The data presently collected by prosecutors with regard to workload 
and disposition of defendants do not satisfy ere-trial screening 
program evaluation needs. 

.q.' •• ~_'" ..... ~rosecutors generally are concerned with the size of thf3ir 

caseload and their outcomes as a means to either measure their success 

or~to support a budget request. As a result, data presently collected 

do not satisfy the evaluation requirements of pre-trial screening 

programs, The effectiveness of pre-trial screening should be 

measured by (I) uniform chargin~ decisions consistent with policy and 

(2) the impact of these decisions on the justice system. Case 

evaluation systems provide not only a technique to measure uniformity, 

but also a means of measuring whether the most important cases are 

receiving the most preferential dispositions. The major weakne~ses of 

present dispositional reporting is that it (1) does not identify 

the processing step' at which the disposition occurred (intake, 

committing magistrate, probable cause hearing, grand jury, arraign­

ment, pre-trial conference or trial), so that the focus of 

prosecutoria1 activity can be weighed, and (2) many dispositions are 

not adequately specified by reason or responsibil ity. Using an 

obvious example to illustrate this statement, one cannot evaluate the 

worth of a dismissal unless the~~eason is known. A dismissal because 

the police offic~r did not show or a witness d'led . IS an ac~ion beyond 

the prosecutor's controY, A dismissal because of insufficient evidence 

or lack of probable cause directly reflects on either the quality of the 
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"intake charging decision or the case preparation by the trial assistant. 

UntIl dispositional data are purified so as to better assign accountability 

and reflect success or failure of the chargin~ decision, the prese~tly 
collected information g~nerally will not permit a comprehensive evaluation 

of the pre~trial screening process. 
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V. IMPLICATIONS FOR NATIONAL POLICY 

Improved methods in the delivery of legal services to the 

defendant through increased funding of publ ic defender agencies, the 

impact of Argersinger, and increased system efficiency causes a 

mutual escalation of workload on the part of the prosecutor as well 

as the court. The response to this escalation, in part, may be to 

increase staff at additional public expense. Or, more probably, 

it wi 11 force the prosecutor to become more st.,lective in accepting 

cases for prosecution. As such, the deman~s for effective a~d 

efficient pre-trial screening units should increase. 

Ag states examine the possibil ity of abal ishing plea bargaining, 

as has occurred in Alaska, or as individual prosecutors· offices move 

to this stance, success can only be fostered if court capacity is 

increased to meet trial needs and screening for proper charging is 

considered one of the most important decisions to be made in the 

office. 

As each of the above factors place increased pressure on the 

use of screening programs, other benefits accrue. When more intensive 

scrutiny occurs, the probability of prosecuting the innocent defendant 

diminishes. The p~blic should fear not the t~'J~ prosecutor but the 

sloppy one. 

It is important that the impact of pol Icy be measured in terms 

of impact on other criminal justice agencies, particularly corrections. 

Depending on the charging policy, the future quantity and characteristics 

of the correctional popUlation can be anticipated. Where treatment 

programs are used, prosecutorial policy may well indicate the needs and 

requirements of such activity. Thus the impact of pol Icy on dispositions 
I; 

can be turned into a highly effective planning and management tool. 
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For the fitst time, a foundation can be laid which will examine 

the effect of prosecutorial policy on not just the criminal justice 

sysi:em but society as well, With pol icy appearing to shoW such a 

d.rect impact on dispositions, and with the statistical tools avail­

able, the impact as an attempted plan for the solution of societal 

f d by the cr 'lm'lnal J'ustice system can be tested, 
probl~ms con ronte 

On a hi ghe r conceptua 1 1 eve 1, a base 1 i ne can noW be es tab lis hed 

which permits a broader e>(amination of discretion, its limits, scope 

and impact, The basic issue of prosecutorial discretion, particularly 

SS it relates to screening and plea bargaining, can be examined with 

t potent ',al for abuse, This examination can 
an eye to the ever pre:;en 
have far ranging implication·s·~n our justice system, 
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APPEND I X 

SUMMARY OF CHAPACTERISTICS OF PARTICIPATING OFfiCES 

This table presents a compilation of basic data characteristics 

of each office participating in the Phase I evaluation, While much of 

the inf~rmation Is based upon estimates,aTI has been verified with 

each 1 isted office prior to publication, However, the reader is 

cautioned that variations in (1) legal definitions of crime, (2) court 

systems, (3) how cases are counted, (4) criminal jurisdictions, 

(5) prosecutorial pol icy, and (6) constitutional and legislative 

environments preclude comparative analyses, The data presented is 

descriptive ~f individual offices only, It does not provide a 

basis for comparative analysis among offices and should not be used 

for that purpose. 
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