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Appendix I 
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A. INTRODUCTION 

In Part I of this Report we expressed the view that the administration 
of justice in Ontario ranks very low on the scale of financial priorities 
regulating the provision of governmental services to the public.1 Perhaps 
nowhere is this more evident than in the administration of justice in the 

lAt p. 6. 
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2 Administration of Ontario Courts 

Provincial Courts (Criminal Division), described in the McRuer Commis­
sion Report as "probably the most important and most neglected court[s] 
in Ontario".2 

Over 2,000,000 cases were disposed of in the Provincial Courts 
(Criminal Division) in Ontario in 1971 (the latest year for which figures 
are available).3 Of this total more than 90% involved offences which for 
convenience we shall refer to generally as provincial offences: offences 
under municipal by-laws (approximately 35% of the total number of 
cases), offences under The'Highway Traffic Act! (approximately 48%), 
offences under The Liquor Control Acto (approximately 6%) and offences 
under other provincial statutes (approximately 2%). The remaining cases 
(slightly under 10% of the total) involved criminal offences, namely of­
fences under the Criminal Code or under other federal statutes. In practice 
all criminal cases are tried by Provincial judges, while provincial offences 
are tried either by Provincial judges or justices of the peace. Even though 
the criminal cases constitute only 10% in volume of the workload of the 
Provincial Courts (Criminal Division), these cases represent about 95 % 
of the total volume of criminal cases tried in Ontario. G It may be noted 
further that even where an accused person is not ultimately tried in the 
Provincial Courts (Criminal Division), his first appearance or appearances 
will almost inevitably be before a Provincial judge who will conduct the 
preliminary inquiry. 

It has been pointed out elsewhere that in terms of the seriousness of 
the offences over which jurisdiction is granted, the jurisdiction of the Pro­
vincial Courts (Criminal Division) is broader than that given to any lower 
court of criminal jurisdiction in Europe, the Commonwealth or the UIlited 
States, and that in terms of the severity of the sentence which a Provincial 
judge may impose, "no lower court judge sitting alone in any other 
country" is given such broad power.7 Since that observation was made, the 
jurisdiction of the Provincial COUtts (Criminal Division) has been extended 
evea Iurther. 8 

The importance of the Provincial Courts (Cdminal Division) cannot 
be overemphasized. If the primary goal of the court system is to serve the 
public, this being one of the premises upon which this Report is based, then 
the Provincial Courts (Criminal Division) are beyond doubt the most 
important courts in Ontario. The vast majority of our citizens who appear 
in court make their appearan<.;e exclusively in these courts, which have very 
great powers over the individuals tried therein. But it is not only persons 
accused of an offence who are affected by the administration of justice in 
these courts. Witnesses and other persons, such as friends and relatives 
attending as spectators, are also affected. Thus a great many attitudes about 

2McRuer Commission Report 526 (Report No.1, Vol. 2, 1968). 
3AII/wal Report of the Illspector of Legal Offices 45 (Province ot Ontario, 
1971) . 

'lR.S.O. 1970, c. 202. 
0R.S.O. 1970, c. 249. 
oMcRuer Commission Report, n. 2 supra, at p. 526; Report of the Canadian COIll­
mi/tee all Corrections 18 (1969). 

7Hogarth, Sentencing as a Human Process 35-36 (1971). 
sCriminal Law Amendment Act, S.C. 1972, c. 13. 
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the quality of justice administered in Ontario are likely to be formed on the 
basis of experiences in the Provincial Courts (Criminal Division). 

As a result of a series of recommendations contained in the McRuer 
Commission Report, a number of changes were made in these courts in 
1968.0 The Magistrates' Courts became the Provincial Courts. Two 
divisions were created, namely the Provincial Courts (Criminal Division) 
and the Provincial Courts (Family Division). Minimum professional quali­
fications were specified for the exercise of certain powers or duties under 
the Criminal Code. A Judicial Council for Provincial judges was created to 
advise the Attorney General, with respect to new appointments when con­
sulted and to receive and investigate complaints " ... respecting the mis­
behaviour of or neglect of duty by judges or the inability of judges to 
perform their duties ... ".10 Salaries were increased substantially. 

Despite the changes effected in 1968, the status of the Provincial 
Courts (Criminal Division) in Ontario remains low. The folh:wing passage 
reflects with some accuracy the position of a Provincial judge unJer the 
Criminal Code: 11 

... [T]he Criminal Code puts him in an inferior position by treating 
him as a third class judge - below the Supreme and County Court 
judge ... An example of the inferior status of the magistrate as envis­
aged by the Code is the trial de novo, a procedure which permits 
either the accused or the Crown to appeal from the magistrate's de­
cision in a summary conviction case and have a complete rehearing 
of the case by a County Court judge. An absolute right to a rehearing 
after a trial by a magistrate is surely undermining and unnecessary. 

The "lower court" status of the Provincial Courts (Criminal Division) is 
also refh.:cted in more subtle ways. Defence counsel and Crown attorneys 
appearing before thom tend to have fewer years of experience than those 
who appear in the other criminal courts. Counsel also seem to take greater 
liberties than in th4' other courts with respect to requesting adjournments, 
either because of personal scheduling conflicts or for other reasons. 

One of the best indications of the low status of the Provincial Courts 
(Criminal Division) is the continuous failure to allocate resources to those 
courts consistent with their obvious needs.12 One need only compare the 
facilities at "Old City Hall" (where the majority of cases in the Provincial 
Courts (Criminal Division) in Metropolitan Toronto are tried) with those 

9The Provincial Courts Act, 1968, S.O. 1968, c. 103, now The Provincial Courts 
Act, R.S.O. 1970, c. 369. 

10/bid. s. 8(1)(b). 
11 Friedland, "Magistrates' Courts: Functioning and Facilities" (1968-9), 1.1 

Crim. Law Q. 52, at p. 71. We recommended in chapter 5 of Part I of thiS 
Report that tbe trial de 110VO in summary conviction offences be replaced by 
an appeal on the record. 

12In 1971 the cost of operation of the Provincial Courts (Criminal Division) 
amounted to almost $16,000,000 excluding the cost of providing legal aid or 
Crown attorneys. It is interesting to observe that almost $30,000,000 was 
collected in fines by the Provincial Courts (Criminal Division) in 1971: 
All/lIIal Report of the il/speclor of Legal Offices 9 (1971). 
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of the new Toronto Court House to observe the low priority given to the 
Provincial Courts (Criminal Division) in relation to the other courts. 

Thc failure to allocate suflicient resources to the administration of 
justice in the Provincial Courts (Criminal Division) is in our view highly 
regrettable. The.. tors which are integral to the concept of a "lower court" 
are the very facto.·s which demand that greater attention be given to that 
court in terms of resources and facilities. Some of these factors are the 
number of people affected by these courts, their broad jurisdiction and the 
resulting volumin0us caseload. 

As will become evident, because of their massive caseloads thc Pro­
vincial Courts (Criminal Division) face the most serious administrative 
problems in disposing of cases. As we indicated in Part I of this Report,18 we 
hope this trend will be reversed by integrating court administration under a 
Provincial Director 0: Court Administration, to be responsible for the over~ 
all supervision and direction of the non-adjudicative, administrative aspects 
of all the courts, ami five or six Regional Directors of Court Administra­
tion, to be responsible for the administration of all courts operating in their 
respective regions. The recommendations contained in this chapter are put 
forward within the context of the structure of court administration outlined 
in Part I of this ReporLH The next Section of this chapter is concerned 
with a number of preliminary matters which should be resolved immediately 
in order that thc framework for the administration of the business of the 
Provincial Courts (Criminal Division) may be strengthened. Section C is 
concerned with the day-to-day administration of that business at the local 
level in Ontario generally, and particularly in Metropolitan Toronto, The 
disposition of provincial offences is considered separately iIi Section D. 

B. PRELIMINARY MATTERS 

1. Structure of the Provincial Courts (Criminal Division) 

In order that the recommendations contained in this Report with 
respect to the administration of justice in the Provincial Courts (Criminal 
Division) may appear in a clear perspective, it is useful to set out the 
present constitution of these courts, together with some general recom~ 
mendations as to its reform. In this manner a basis will be established for 
the discussion which follows in the remainder of the chapter. 

The present constitution of the Provincial Courts (Criminal Division) 
appears to be a loose one. Section 14 of The Provincial Courts ActHi 

provides: 

14. There shall be in and for every county and district a court of 
record to be styled, 

(a) in counties, the "Provincial Court (Criminal Division) of 
----

13At p. 25. 
l·JSee chapter 2 thereof. 
16R.S.O. 1970, c. 369. The Act also contains provisions governing the Provincial 

Courts (Family Division). 
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the County (or Judicial District or United Counties) of 
(naming the county etc.)"; 

(b) in districts, the "Provincial Court (Criminal Division) of the 
District of (naming the district) ", 

presided over by a judge. 

A "judge" is defined under section 1 of the Act as "a provincial judgo 
appointed under this Act". Under section 2, the Lieuknant Govenwf in 
Council on the recommendation of the Attorney General "may appoint 
such provincial judges as he considers necessary". Thus as many Provincial 
judges as may be required may be appointed. In practice, there te,~ds to be 
an informal "establishment" of Provincial judges; at pre:"ent that establish­
ment for the Criminal Division numbers 123 and there are eight vacancies. 
There are six part-time Provincial judges. The Provincial Courts (Criminal 
Division) are presided over by a Chief Judge, and the Province is divided 
into 10 regions with a senior judge designated for each region.. 

Every judge has territorial jurisdiction "throughout Ontado",16 so that 
appointments are made "in and for the Province of Ontario" rather than 
for a specific county or district. The Provincial COllrts Act also provides 
that regard shall be had to "the desirability of rotating the judges" in the 
arrangement of the courts and in the assignment of judges by the Chief 
Judge,17 The judges of the Provincial Court (Criminal Division) of. ea~h 
county or district may hold sittings at any place in the county or dlstnct 
designated by the Chief Judge of the Provincial Courts (Criminal 
Division) .18 Finally, it is provided that a judge shall exercise the powers 
and perform the duties vested in him as a magistrate, provincial magistrate 
or one or more justices of the peace under slection 9 sitting in a Provincial 
Court (Criminal Division) .1D 

The jurisdiction and duties of the Provincial judges may be conven­
iently summarized as follows: 

(1) the tria~. of those indictable offences under the Criminal Code 
and otht~r federal statutes which are within the "absolute jurisdic­
tion" of a Provincial judge or for which an accused is entitled to 
make an election and has elected trial by a Provincial judge;20 

----
16Section 9(1) of The Provincial Courts Act provides as follows: 

9. (1) Every judge has jurisdiction throughout Ontario and, , 
(a) shall exercise all the powers and perform all the dl',tles conferred 

or imposed upon a provincial judge by or under a lY Act of the 
Legislature or of the Parliament of Canada; 

(b) has all the power and authority vested by or under ,lOy A.ct. of the 
Legislature in a magistrate, two justices ~f the peace slttmg to· 
gether or a juvenile and family court or a Judge thereof; 

(c) subject to subsection 2, may exercise all the powe~s and perfor~ ~11 
the duties conferred or imposed upon a magistrate, provmeml 
magistrate or one or more justices of the peace under any Act of 
the Parliament of Canada; 

(d) is ex officio a justice of the peace and commissioner for taking 
affidavits. 

17R.S.O. 1970, c. 369, s. 10(3) (4). 
IS/bid. s. 16. 
10/bid. s. 15. 
20Criminai Code, S5. 483, 484. 
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6 Administration of Ontario Courts 

(2) the conducting of preliminary inquiries with respect to indictable 
offences under the Criminal Code and other federal statutes;21 

(3) the trial of summary conviction offences under the Criminal 
Code and other federal statutes, the Provincial judge sitting in 
such circumstances being constituted a "summary conviction 
court";22 

(4) the exercise of further powers under the Criminal Code such as 
stating cases for appeal,23 conducting "show cause" hearings with 
respect to intelim 'Custody or rc1ease with or without bail,24 re­
ceiving informations and issuing summonses,25 search warrants,26 
bench warrants and warrants of committal;27 

(5) the trial under The Summary Convictions Act28 (discussed in 
greater detail later) of offences arising under provincial statutes, 
including related duties such as the ones outlined in (4) above; 

(6) the carrying out of duties assigned under various provincial 
statutes, described more fully later in the chapter; and 

(7) the carrying out of various extra-judicial duties, also discussed 
later in the chapter. 

Another aspect ot the operation of the Provincial Courts (Criminal 
Division) which must be considered relates to the jurisdiction and func­
tions of justices of the peace. Their jurisdiction coincides to some extent 
with that of the Provincial judges, although they do not exercise their 
jurisdiction as judicial officers of the Provincial Courts. 

Justices of the pcace are appointed pursuant to section 2 (1) of The 
Justices of the Peace Act,20 which plOvides that the Lieutenant Govemor 
"may appoint justices of the peace in und for Ontario or any part thereof". 
In 1971 (the latest year for which figures are available) there were 1,003 
justices of the peace in Ontario,30 some of whom received full-time salaries, 
others receiving fees on a "piecework" basis, and still others being inactive. 
Most justices of the peace are appointed for the entire Province. Some, 
however, are appointed to particular counties and districts. We make rec­
ommendations concerning the qualifications of justices of the peace and 
other aspects of their appointment and duties later in the chapter. For our 
present purposes we are concerned with examining their jurisdiction and 
considering it in relation to that of the Provincial judges. 

The jurisdiction of justices of the peace with respect to offences under 
the Criminal Code (and other federal statutes) would appear to be the 

21But see ibid. ss. 463 ff. 
22Tbid. ss. 720 ff. 
-::31bid. s. 762. 
2·1) bid. s. 457. 
251bld. s. 455.3 as enacted by S.C. 1970-71, c. 37, s. 5; s. 728. 
!!'0lbid. s. 443. 
271bid. s. 458. 
28R.S.O. 1970, c. 450. 
20 R.S.O. 1970, c. 231. 
30AIIIIlIai Report of the Illspector of Legal Offices 402 (1971). 
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same as that of the Provincial judges, except that justices of the peace may 
not try indictable offences. The powers described earlier to conduct pre­
liminary inquiries, to try summary conviction offences under the Crirninal 
Code, and to carry out other duties under the Code, are conferred on a 
"justice", defined in section 2 of the Criminal Code as a justice of the peace 
as well as e, Provincial judge. 

The jurisdiction of justices of the peace (and of Provincial judges31 ) 
with respect to the trial of provincial offences and duties related thereto is 
set out in The Summary Convictions Act. This Act incorporates by refer­
ence Part XXIV of the Criminal Code (the trial of summary conviction 
offences) together with certain other sections of the Code, which constitute 
the justice of the peace (or Provincial judge) trying the offence a "sum­
mary conviction court".32 However, the incorporation of the Criminal Code 
provisions is subject to any special provisions contained in The Summary 
Convictions Act (for example, with regard to the issuing of summonses and 
search warrants) or to any special provisions contained in any other pro­
vincial statute governing the offence in question (such as the requirement 
under The Liquor Control Act33 that prosecutions under that Act shall 
take place before a Provincial judge or two or more justices of the peace 
where no Provincial judge is available). 

In addition to their foregoing jurisdiction, justices of the peace also 
exer.cise a variety of powers conferred under various other provincial 
statutes, such as inquiring into complaints by employees with resp~ct to 
the non-payment of wages,34 issuing search warrants under partIcular 
statutes,35 and arresting and causing to be imprisoned persons committing 
certain offences with respect to the conduct of elections.36 

Further statutory provisions concerning justices of the peace arc con­
tained in section 6 of The Justices of the Peace Act, which provides as 
follows: 

6. (1) A justice of the peace acting within his territorial jurisdiction, 

(a) may take informations or issue search warrants, sum­
monses or warrants returnable before a provincial judge; 
and 

(b) may hear and dctermine prosecutions under municipal 
by-laws. 

(2) Except as provided in subsection 1, a justice of the peace 
shall not act in any case except under the direction of a provincial 
judge. 

3JSee section 1 of The Summary COllvictions Act, where "justice" is defined as 
"a justi('e of the peace, and includes two or more justices ~ittillg and. acting 
together, a provincial judge, and every other officer or functIOnary havmg for 
the purpos~s of any Act the authority of a justice or provincial judge". 

32CI'iminai Code, s. 720(1). ' 
33R.S.O. 1970, c. 249, s. 102. 
3'lThe Master and Servant Act, R.S.O. 1970, c. 263, s. 4. 
35Tlze Game and Fish Act, RS.O. 1970, c. 186, s. 8. 
s6The Municipal Act, R.S.O. 1970, c. 284, s. 68. 

..,," 
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It is not clear whether section 6 of The Justices oj the Peace Act 
as worded at present is intended to limit the jurisdiction of justices of the 
peace confcrred under federal and provincial law (a question which, as 
noted later in the chapter, is not without constitutional implications so far 
as it rel:,tes to a possible limitation of jurisdiction conferred under federal 
law), or whether it is intended merely to control the manner of its exercise. 
On a literal interpretation of the statute it would appear that the direction 
of a Provincial judge must be obtained before a justice of the peace may 
conduct preliminary inquiries or "show causc" heatings under the Criminal 
Code, try summary conviction offences under the Criminal Code, or try 
provincial offences other than municipal by-laws. 

As a matter of practice, justices of the peace generally do not conduct 
preliminary inquiries or try summary conviction offences under the Crimi­
nal Code, but they do occasionally conduct "show cause" hearings. It is, 
however, common for justices of the peace to try provincial offences other 
than those under municipal by-laws, particularly in the larger centres. In 
Toronto, Ottawa and Windsor, for example, most offences under The 
Highway Traffic Act37 are tried by justices of the peace. Whatever the 
meaning of the words "under the direction of the provincia l judge" in sec­
tion 6 of The .Justices oj the Peace Act, in practice a justice of the peace 
never seeks directions duting the course of a ttial. Wherever a "direction" 
is given by a Provincial judge it is usually a very informal one to start 
trying cases, and it is not unusual for a justice of the peace to be trying 
cases pursuant to a "direction" given many years previously. Clearly there 
is a need for some clarification of the role of justices of the peace and 
their relation to the Provincial judges. This we shall discuss later. 

We have already noted that the structure of the Provincial Courts 
(Criminal Division) is a rather loose one, there being in name not one but 
several Provincial Courts (Criminal Division) in Ontario. We recommend 
that the Provincial Courts (Criminal Division) of the various counties and 
districts be reconstituted as a single court of record for the Province as a 
whole, with a branch in each of the counties and districts. This parallels 
our recommendations in Part I of this Report with respect to the County 
and District CourtS.3S This recommendation must be considered in relation 
to the ultimate decision with respect to the stmcture of the Provincial 
Courts (Family Division). 30 Our recommendations concerning justices of 
the peace and Provincial judges are contained later in the chapter. 

2. Provincial Judges 

(a) Appointment, Background, Training 

Frequently it has been suggested that certain minimum qualifications 
should be required for persons appointed as Provincial judges, for example, 
that Provincial judges should be qualified lawyers. At the present time, how­
ever, there are still no n"~aimum qualifications required by statute. The one 
exception to this is the provision in The Provincial Courts Act40 which states 

37R.S.O. 1970, c. 202. 
3SSee chapter 5 thereof. 
30See the Commission's forthcoming Report on Family COllrts. 
4oR.S.O. 1970, c. 369, s. 9(2). 
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that a judge shall not exercise the powers or perform the duties conferred 
upon a magistrate under Part XVI of the Criminal Code (the ttial of in­
dictable offences) unless he is or has been a member of the bar of one of 
the provinces of Canada, has acted as a Provincial judge for a period of 
five years, or was acting as a full-time judge of the Juvenile and Family 
Courts immediately before December 2, 1968, and he is so designated by 
the Lieutenant Governor in Council. 

There are at present only 15 Provincial judges in the Provincial 
Courts (Criminal Division) who are not legally trained. While it is tme 
that the tendency in recent years has been to appoint only lawyers, we are 
nevertheless of the view that the possibility of the appointment of a non­
lawyer should be removed. The necessity that Provincial judges be legally 
trained cannot be over-emphasized, especially in view of the complexity of 
some of the cases which come before them for disposition:ll 

We recommend, therefore, that the provisions of section 9 (2) of The 
Provincial Courts Act be repealed and that section 242 be amended to 
restrict eligibility for future appointments to the office of Provincial judge 
to those persons who are or have been members of the bar of one of the 
provinces of Canada for at least five years. 

In the past, there would appear to have been a tradition in Ontario 
that there be a strong political influence in the selection of magistrates. As 
a means of mitigating the power of political influence and reducing the risk 
of unfortunate appointments, the Judicial Council for Provincial Judges 
was established in 1968 to report to the Attorney General with respect to 
proposed appointments.43 In practice the Judicial Council is consulted with 
respect to every appointment. Consultation is not required by statute, 
however,44 and we recommend that section 2 of The Provincial Courts Act 
be further amended so as to provide a.s a condition precedent to the making 
of any appointment that the Attorney General request and receive a report 
from the Judicial Council. 

Some of the briefs received by the Commission advocated the estab­
lishment of training programmes for persons appointed as Provincial 
judges, to be undertaken prior to the assumption of their duties. This idea 
is not new; in many continental countries there is recognition of a judicial 
career as such, and a person desirous of becoming a judge must undergo 
specialized legal training, perhaps of several years' duration. While a 
specific training programme for judges would not appear to be warranted 
(1t this time in Ontario, we do believe that a useful purpose would be 

41See the McRuer Commission Report, n. 2 supra, at p. 528. 
'12Section 2 provides: "The Lieutenant Governor in Council on the recommenda­

tion of the Minister may appoint sueh provincial judges as he considers neces­
sary". For our recommendations concerning judges of the Family Division see 
our forthcoming Report all Family Courts. 

l3S.0. 1968, c. 103, s. 7(1), continued in R.S.O. 1970, c. 369, s. 7(1). 
44Section 8(1) of The Provincial Courts Act provides: "The functions of the 

Iudicial Council are, (a) at the request of the Minister, to consider the pro­
posed appointments of provincial judges and make a report thereon to the 
Minister ... n. 

..; " 
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~erved if a newly appointed judge were assigned by the Chief Judge for 
three or four months to sit as an observer in one 0r more courts presided 
over by an experienced judge, and thereby gain from the experience of the 
latter. An opportunity should also be given to the newly appointed judge, 
especially one who has had little or no experience in criminal practice, to 
spend time reading selected materials on criminal law and procedure pre­
pared for this purpose. 

As was indicated earlier, there are at present six part-time Provincial 
judges; two of ·these are pnlcticing lawyers who are paid the salary oE a 
judge, reduced pro rata. Four sit on a per diem basis. The McRuer Com­
mission Report recommended that part-time magistrates be eliminated en­
tirely;JJ on the basis of the impropriety of one holding a judicial ofIiee 
being engaged at the same time in the practice of law or any business. The 
Commission adopts this recommendation with respect to persons actively 
engaged in the practice of law sitting as Provincial judges. On the other 
hand, we are in favour of the ad hoc appointment of part-time judges on a 
per diem basis from the ranks of retired Provincial judges. Such appoint­
ments have been made recently with considerable success. The Chief Judge, 
in consultation with the senior judges, will usually be in the best position 
to make recommendations with respect to such appointments, which in our 
view should be conditional upon the judge in question being in sound 
health and not having been absent from the bench for a substantial period 
of time. The latter qualification is necessary in view of the rapid changes 
taking place in the areas of the law with which the Provincial judges must 
be familiar. 

It is our view that the availability of judicial personnel on the fore­
going basis introduces greater flexibility into the process of assigning judges. 
Provided that a sufIicient "pool" is available, illnesses, holidays and emer­
gencies may be covered more efIiciently and economically. It would, there­
fore, be desirable to build up such a "pool" with representation from as 
many regions of the Province as .possible. 

(b) Salary, Pension, Holidays 

In the McRuer Commission Report40 it was stated that the salary 
structure for magistrates was quite illogical. Besides recommending a 
rationalization of the salary structure, the Report described the salaries as 
having "no relation to the importance of the office" and as being "inade­
quate and unrealistic". It recommended that the salary scale for magis­
trates be equated to that applicable to County Court judges. 

The recommendations of the McRuer Commission were implemented 
only insofar as the salaries of Provincial judges were adjusted upwards. A 
new structure of categories was adopted with a three-step range of salaries 
for each category. The present categories and salaries (effective January 1, 
1972) are as follows:·17 

45n. 2 supra, at pp. 529·30. 
4olbid. at pp. 527·29. 
017 0. Reg. 5/72. 

• 

The Provincial Courts 11 

Position Salary Range 

l. 2. 3. 
1. Chief Judge oE Provincial Courts $26,000 $27,500 $29,500 

2. Senior Provincial Judge 24,500 26,000 27,500 

3. Provincial Judge, being a member 
oE the bar of Ontario 23,000 24,500 26,000 

4. Provincial Judge, not being a 
member of the bar of Ontario, 
who possesses at least 5 years' ex-
perience on the bench of the Pro-
vincial Courts 23,000 24,500 26,000 

5. Provincial Judge, not being a 
member of the bar oE Ontario, 
who possesses less than 5 years' 
experience on the bench of the 
Provincial Courts 20,000 21,500 23,000 

The salaries of federally-appointed judges, which are fixed by statute, 
have also been recently increascd. County Court judges, for example, now 
receive $28,000 per annum, the Chief Judge of the County and District 
Court!! receiving $30,000 per annum, together with provincial supplements 
ranging from $2,000 to $5,500 per annum:J8 

There are two aspects to the question of salaries which must be con­
sidered, the first being the general level of salaries and the second being 
the salary structure. It is our view that the present salary levels, while 
more adequate than when the McRuer Commission reported, require 
some further upward adjustment. In view of the importance of the office 
of Provincial judge we are of the opinion that the present salary levels are 
neither commensurate with the work which must be performed by Provin­
cial judges nor sufficient to encourage a larger number of well-qualified 
and experienced persons to seek the office. 

We do not, however, favour adoption of the principle that the salaries 
of Provincial judges should be automatically equated with those of County 
Court judges, or indeed any other persons whose salaries are established by 
another government. While such other salary levels might well provide help­
ful comparisons, the determination of an appropriate salary level to meet 
the broad guidelines set out above should be tl1e sole responsibility of the 
Government of Ontario.40 

48See the Judges Act, R.S.C. 1970, c. J·1, as amended by S.C. 1970·71·72, c. 55 
(assented to on October 6, 1971). See also The Surrogate Courts Amendment 
Act, 1971 (No.2), S.O. 1971 (2nd Sess.), c. 16. 

40Since the above was written, there has been some further upward adjustment 
in the salaries of Provincial judges. Under the revised schedule, the Chief 
Judge is to receive a maximum of $31,500, the senior Provincial judges a 
maximum of $29,500, Provincial judges who are members of the Ontario bar 
or who have been on the bench for at least five years a maximum of $27,850, 
and Provincial judges not falling in the latter category a maximum of $24,650: 
(0. Reg. 121/73) . 
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With respect to the salary structure, it is our view that the salary for 
Provincial judges should be based solely on qualificatio~l f:)1' .office, and 
we therefore recommcnd that the distinction between ProvIncial Judges who 
are qualified lawyers and those who are not be eliminate~. ~ur~hermore, we 
see no merit in continuing the ranges of salary for PrOVInClal Judges .. (T~e 
present practice is to start every Provincial judge at the first grade III Ius 
salary range. He is automatically advanced to the second range after one 
year and to the third after his second year.) We recommend that the salary 
"ranges" be eliminated. 

It has already been notcd that the salary levels for federally-appointed 
judges are fixed by statute. We recommend that the .salary leve~ for ~ro­
vincial judges also be fixed by statute in accord~nce wlth. the conslderatlOns 
discussed above. The Chief Judge would reCClve the highest amount, the 
senior Provincial judges receiving an amount between that received by the 
Chief Judge and that received by the other Provincial judges. 

The position of Provincial judges with respect to sick leave.' pensio~s, 
disability benefits and vacations is the same as that of other clVlI s~rvice 
employees. Thus the amount of time that can be taken off due to Illness 
without loss of salary accumulates at the rate of 1.25 days per month of 
full attendance (i.e., 15 days per year). Pensions and disability benefits are 
calculated on a formula based on years of service; a judge who has not 
contributed for at least 10 years is entitled to no pension or disability allow­
ances whatsoever. Similarly, vacations are also based on the number of 
years of service; three weeks' holidays per year are allowed for the first 15 
years of service and four weeks per year thereafter. 

The Provincial COLIrtS Act50 clearly contemplates a separate scheme 
of benefits for Provincial judges. Section 28 thereof authorizes the Lieuten­
ant Governor in Council to make regulations, 

(d) providing for the benefits to which judges are entitled, including, 

(i) leave of absence and vacations, 

(ii) sick leave credits and payments in respect of such credits, 

(iii) pension benefits for judges and their widows and surviving 
children, ... 

To date no regulations have been made under this power. 

It is our opinion that the general civil service benefits covering si~k 
leave, pensions, disability payments and vacations do not reflect the speCIal 
considerations which ought to apply to judges. Most civil service employees 
spend an entire career in government em~lo~ment. In cont~a~t, tl1e ~'.'e.rage 
age of appointment of judges to the ProvInclal Courts (Cnl1llnal DlVIslon) 
up to the end of 1970 was 44 years. Thus while the provisions for sick 
leave may well be appropriate for persons who have had a number of 
younger and presumably healthier years within which to accumulate a 
substantial amount of sick leave, they are inadequate for judges, who are 

50R.S.O. 1970, c. 369. 
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far more likely to face serious illness prior to accumulating adequate sick 
leave in view of the age at which they are appointed. Instances have come 
to our attention of judges without great seniority suffering financially as a 
result of illness. Clearly such instances should not arise. We recommend 
that Provincial judges be exempt from the length of service requirements 
for sick leave applicable to civil servants and that there be no limitation 
on the number of days a judge may be absent owing to illness, such 
absence being properly documented. A regulation should be passed to so 
provide. 

Similar considerations are applicable in the case of pension and dis­
ability bcnefits. We recommend that pcnsion and disability bcnefits be 
provided by statute for Provincial judges and their dependants on a non­
contributory basis, as they are for federally-appointed judges.51 

The Provincial COllrts Act52 provides that, with the exccption of 
judges appointed prior to December 2, 1968, every judge shall retire 
upon attaining the age of 65 years,53 subject to reappointment "to hold 
office during pleasure" between the ages of 65 and 75 years. Earlier 
we approved the appointment of retired judges on a per diem basis. Under 
the present regulations, retirement bcnefits together with additional re­
nllmeration may not exceed a certain level each month. If they do, the 
retirement benefits are reduced by the excess. The practical result of this is 
that retired judges are not able to sit on a per diem basis for more than 
a specified number of days pcr month without loss of retirement benefits. 
Thus a restriction is imposed upon the use of per diem judges which elimi­
nates to a large extent its very advantage, namely the degree of flexibility 
introduced into the process of assigning judges. We recommend therefore 
that the regulations laying down pension benefits for Provincial judges not 
contain restrictions based upon payments received for sitting on a per diem 
basis. 

As is the case for sick leave, pension and disability benefits, the vaca­
tion benefits applicable to civil servants are similarly not appropriate for 
Provincial judges. To require a Provincial judge, who almost inevitably 
will have already established himself in a separate career by the time of his 
appointment, to wait 15 years before being entitled to more than three weeks' 
holidays per year is in our view unsatisfactory. We recommend that a regu­
lation be passed setting the annual vacation for all Provincial judges at one 
month, so that they may be in a similar position to other judges. 

Section 28 of The Provincial Courts Act, referred to earlier, also 
authorizes the Lieutenant Governor in Council to make regulations pro­
viding for a leave of absence for judges. There would appear to be a great 
deal to be said for some sort of periodic leave in the nature of the "sab­
batical" leave available to teachers and professors. The Ouimet Report 
made the following observations in this connection: 

G1See the Judges Act, R.S.C. 1970, c. J-1, as amended by S.C. 1970-71-72, e. 55. 
52R.S.O. 1970, c. 369, s. 5. 
53Seetion 5(3) provides that judges appointed prior to July 1, 1941 shall retire 

at age 75. Section 5(2) provides that judges appointed after July 1, 1941 but 
prior to December 2, 1968 shaH retire at age 70. 
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The Committee has directed its mind to the possibility that members of 
the judiciary might be given leave of absence 011 full pay periodically. 
... The Committee is of the opinion that great advantage would flow 
to the Bench from ... such a scheme of sabbatical leave. 54 

We suggest that consideration be given to the granting of a period of leave 
every five years with full payment in addition to regular holidays, such 
leave only being granted on the approval of lhe Chief Judge of a proposed 
programme of study or research. This would allow Provincial judges from 
time to time to step back from the day-to-day operations of their courts 
and to view aspects of their work ill a broader perspective. The experience 
and knowledge thereby gained by individual judges would furthermore be 
transmitted to fellow judges through subsequent educational seminars and 
ordinary daily contact. 

(c) Jurisdiction and Duties 

We set out earlier the jurisdiction and duties of the judges of the Pro­
vincial Courts (Criminal Division) .ilr, Subject to our recommendations in 
Section D of this chapter with respect to the disposition of chargcs for 
provincial offences, we envisage that the present jurisdiction of the Provin­
cial judgcs to try offences and perform duties rclated thereto would con­
tinue unaltered. As was scen, most of this jurisdiction is confcrred by the 
Criminal Code with respect to federal offences and by The Summary Con­
victions Act (incorporating parts of nil;! Criminal Code) with rcspect to 
provincial offences. 

It should be emphasizcd that not aU the duties exercised by judges 
are exercised in court. Depending upon a variety of circumstances, a Pro­
vincial judge may have any number of the following "out of court" duties, 
ancillary to his main duty to try cases: 

(1) daily correspondence; 

(2) dealing with applications by the Crown or the accused with rc­
spect to the attendance of a probationer before the court for the 
variation or rescission of a probation order; 

(3) the consideration and siglling of bail orders, bench warrants, 
warrants of committal on expiry of time to pay and applications 
for time to pay; 

(4) writing reports to the Comt of Appeal on request with respect 
to previous convictions and/or sentence; 

(5) the con~ideration of pre-sentence reports and psychiatric reports 
(which will be particularly numerous if the judge is assigned to 
one of the courts in which first appearances and pleas of guilty 
are taken); and 

(6) the consideration of written submissions which may have been 
received in particular cases, and research on any areas of the law 
which may be involved in cases where judgment has been re­
served. 

54Report of the Canadian Committee on Corrections 214. 
55Supra Section B, 1, Structure of the Provincial Courts (Criminal Division). 
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In addition to having the time to perform the foregoing tasks, it is impor­
tant in our view that judges have the time to keep abreast of recent devel­
opments in the law. They should also have time for regular informal 
discussions with fellow judges in order that they may compare practices 
and exchange information and ideas. 

Reference was also made earlier to the carrying out by Provincial 
judges of various duties assigned under provincicl statutes other than The 
Summary Convictions Act. There are a number of provincial statute:> which 
assign special duties to Provincial judges. Under The Marriage Act56 a 
Provincial judge has jurisdiction to solemnize marriage in his oJIlce. The 
Commission indicated in an earlier Report that there would appear to be no 
good reason for including the solemnization of marriage among the duties 
of judges.57 We would add here the observation that the office of a criminal 
court judge is particularly inappropriate for the witnessing of the civil 
contract of marriage.58 

Representations were made to the Commission to the effect that the 
duties required at present of Provincial judges under The Master and 
Servant ActtiO and The Landlord and Tenant ActOO are cleady civil. It was 
urged upon us that the matters covered under these statutes should not be 
adjudicatcd upon in the Provincial Courts (Criminal Division). 

With respect to the power of a Provincial judge (or justice of the 
peace) to direct the payment of wages under The Mastel' and Servant Act, 
we agree with the representations made to us. The matters to be adjudi­
cated upon under this statute involve the detennination of the existence of 
a contract and, if a contract is found to exist, its interpretation. It is our 
view that Provincial judges and justices of the peace are not the appropriate 
persons to adjudicate upon these matters, and we recommend that the Act 
be reconsidered so that the jurisdiction granted under it may be trans­
ferred to the Small Claims Court or Small Claims Court judges. 

On the other hand, it is our opinion that the adjUdication contem­
plated under section 108 of The Landlord and Tenant Act01 properly falls 
within the jurisdiction of Provincial judges (or justices of the peace). While 
it is true that civil issues have to be decided collaterally, the main duty in 
each case is clearly to determine whether or not a provincial offence has 
been committed. 

We examine finally the jurisdiction given to Provincial judges by 
section 12 of The Provincial Courts Act to act as arbitrators, conciliators 
or members of police commissions. Section 12 provides: 
--... --.--~ 

GOR.S.O. 1970, c. 261, ss. 22(1),26(1). 
57Report of the Ontario Law Reform Commission on Family Law, Pari Z1: 

Marriage 57-8 (1970). 
G8In Part I of this Report, we also recommended that the responsibility that County 

Court judges have for solemnizing marriages be transferred to County Court 
clerks. See chapter 5 thereof. 

59R.S.O. 1970, c. 263. 
oOR.S.O. 1970, c. 236. 
G1This section makes an offence such acts as the alteration of locks during the 

tenancy by a landlord or tenant, wrongful repossession of the premises, etc . 
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12. (1) Subject to subsection 2, unless authorized by the Lieutenant 
Governor in Council, a judge shall not practice or actively engage in 
any business, trade or occupation but shall devote his whole time to 
the performance of his duties as a judge. 

(2) A judge, with the previous consent of the Minister, may act 
as arbitrator, conciliator or member of a police commission. 

At the present time, 29 judges have the consent of the Attorney General 
to act as members of poliGe commissions and hold appointments pursuant 
thereto. Six judges have the consent of the Attorney General to serve as 
arbitrators. 

The Commission received several bdefs urging that judges be required 
to confine themselves to the performance of judicial duties and not be 
allowed to sit as members of police commissions or act as arbitrators or 
conciliators. We concur with the observations made both in the briefs we 
received and elsewhere,02 with respect to Provincial judges sitting as mem­
bers of police commissions, that there ought not to be an cmployer­
employee relationship between judicial officers and members of the police 
force. Judicial officers ought not, as members of police commissions, to 
be engagcd in the legislative process. We note that recently the practice has 
been not to reappoint Provindal judges to police commissions. Only one 
Provincial judge has received such an appointment in the last three years.63 

Similar considerations apply with respect to a Provincial judge acting 
as a conciliator or arbitrator. The essential clements of impartiality and in­
dependence of the judiciary may be, or may appear to be, interfered with 
where a Provincial judge who has acted for remuneration as a conciliator 
or arbitrator must subsequently try employers or employees accused of 
breaking the law. 

We recommend therefore that section 12(2) of The Provincial Courts 
Act, which permits a judge of the Provincial Courts (Criminal Division) 
with the previous consent of the Attorney General to act as arbitrator, con­
ciliator or member of a police commission, be repealed. In view of the fact 
that prior to the enactment of section 12(2) a general prohibition almost 
identical to that contained in section 12 (1) was ineffectual in prohibiting 
judges from acting as arbitrators, conciliators or members of police com­
missions,04 we further recommend that the legislation specifically prohibit 
Provincial judges from so acting. 

3. Justices of the Peace 

As we mentioned earlier, justices of the peace in Ontario do not operate 
within an organized framework. There is an urgent need to establish some 
order and organization for this office. At the present time, some justices 
of the peace are appointed for the entire Province while others are 

62See the McRuer Commission Report, n. 2 supra, atpp. 542-43. 
oSIn Part I of this Report we also recommended that the provisions of The 

Police Act, R.S.O. 1970, c. 351, which make a County Court judge a statutory 
member of a board of commissioners of police, be repealed. See chapter 5 
thereof. 

GoIR.S.O. 1960. c. 226. s. 10. 
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appoin~ed ~or particular counties and districts. Some (a small percentage) 
of t~le Justices of the peace are paid on a sala ry basis; others are paid on 
a piecework or fee basis (that is, on the basis of the number of sum­
monses or warrants, etc., issued). Some justices of the peace are inactive. 
The exact number of justices of the peace is not known. There is an 
unknown number whose names are not officially recorded anywhere. 
Finally, the relationship of the justices of the peace to the Provincial judges 
and the Provincial Court system as a whole is a somewhat loose one and 
in urgent need of clarification. 

The .Mc,Ruer Commission Report dealt emphatically with the appoint­
~ent of Justices of the peace. G5 After due investigation that Commission 
dIscovered, on the basis of incomplete records, the names of 925 justices 
of the peace. The Report concluded that on the grounds of sheer inactivity 
alone,. there were at that time (1968) over 500 justices of the peace in 
Ontano who should never have been appointed, or ought not to have been 
continued in office. Condemning the appointment, often as a political 
reward, of justices of the peace with no duties to perform, the Report 
recommended that the appointment of existing justices of the peace be can­
celLed and a "fresh start" made. It may be noted that since the McRuer 
Commission Report was published, the number of justices of the peace on 
record rose to 959 in 197000 and to 1,003 in 1971.67 

We recommend that there be a complement of justices of the peace 
appointed for each of the counties and distdcts in Ontario. The number of 
justices to be appointed to each county and distdct should be set by regu­
lation. Justices of the peace should not be permitted to exercise any of their 
powers outside the county or district to which they are appointed. The 
powers described earlier given to justices of the peace under the Criminal 
Code and provincial statutes should be exercised by them under the super­
vision and control of the local judge or judges of the Provincial Courts 
(Criminal Division) and the senior judge for the region. The Provincial 
j~dges would assign the justices of the peace in their county or district to 
SIt as often as may be required to try summary conviction matters or to 
perform such other duties in the county as are within the powers of the 
justices of the peace. It is anticipated, for example, that one justice of the 
peace might be assigned to try certain offences while another might be 
assigned to conduct "show cause" hearings with respect to interim custody 
and release. Ultimate supervision and control over the justices of the peace 
would be exercised by the Chief Judge of the Provincial Courts (Criminal 
Division) .08 

What we envisage in the foregoing proposal is a doser control by 
Provincial judges over justices of the peace. It is not intended to limit the 
jurisdiction of justices of the peace conferred under the Criminal Code 
and other federal legislation but rather to control the manner of its exer-

65McRuer Commission Report, n. 2 supra, at pp. 513-525. 
G6AIlnuai Report of the Inspector of Legal Offices 40-2 (1970). 
67Annuai Report of the Inspector of Legal Offices 40-2 (1971). 
68To the extent that justices of the peace may be required to perform duties in 

connection with the proposed family court, they would come under the super­
vision and control of the judges of that court. 
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cise.ou Such control as exists at present is extremely loose, ?e~pite tl~e 
wording of section 6 of The Justices of the Peace :tet, and It IS no~ 111 

practice exercised over all justices of the peace .. ~ectlon ~ ?f Th~ ~u.s:lees 
of the Peace Act should be replaced by a prOVISion. requmng a Justice .of 
the peacc to exercise such duties conferred upon hlln. b~ f~deral or pIO­
vinciallegislation as may be assigned to him by a Provll1cral Judge. 

A further aspect of the control by Provincial judges over jus­
tices of the peace relates to the power giv~n to Crown attol'l:eys under 
The Crowl! Attorneys Ad'o to "ad'/ise justices of the peace wI~h respect 
to offences against the laws in force in Ontario". As we point ou~ 111 chap~er 
2 it is not clear whether it is intended that the Crown atto~n~y 1: ~o adv:se 
a justice of the peace with respect to the perform~nce of hI.S jl~d.I:HlI, dut~es 
in specific cases or whether the Crown attorney 1~ to be 111 C~l;ct. ,1 leoal 
tutor to the justice of the peace. Both o~ these d~t~es should. be.~:rforllled 
by the Provincial judges as part of their supervlslOn over Justices of the 
pcace in thcir county or district. 

There has been a tendency in reccnt years to make some appointments 
of justices of the peace from existin? .court ?lel:ical staff. Thus, for example~ 
in a particular area where an. addltlOnal jl~stlce of the pe.ace may. be r~ 
quired, a senior court clerk might b~ appolllted. b~ order-lI1-cou~cl.1 to .Slt 
two mornings per week to conduct tr.lals of 'p~'ovll1~Hll off~nces, his t~m~lI1-
ing time being spent carrying out his adlllll1lst:atlve dutle~. TI;,erc ~s. dl,~? 
a practice of giving clerical staff the opportu11lty .of :vorkll1g ovel tllnc , 
so that after a regular working day a ~ a clerk, the jUStlc~ ~f the peace may 
sit in night court and be paid at the rate of $20 for SItt1l1gS ?f less t~an 
two hours and $30 for sittings of more than two hours. It IS our view 
that no person should be allowed to ~it in ~ourt .after ~ full day's work 
and that any such practice should be dlscontll1ued Immediately. 

We recommend further that justices of the peace be appointe? gen~r­
ally on a full-time basis. They should ~e req.uir~d to spend their ~n~lre 
working time carrying out the various duties of Justices of the peace (slttmg 
to try offences, taking informations, issuing search warrants, etc.) under 
the supervision of the Provincial judges, and .should not be allowed to 
engage in any other business, trade ~r oc~up.atlon. In remote areas, how­
ever, where the appointment of full-tIme Justices of th~ peace may not. be 
warranted, suitable government officials could be appomted to act as JUS­
tices of the peace on a part-time basis. 

The fee system of remuneration has be~n. a f?ca~ point of general 
criticism levelled against the system of appomtll1g ju?tlc~s of the peace. 
The potential for abuse in a system which depends on Justtces of the pea~e 
remaining on good terms with the police in order to promote an~ mamtam 
"business" is obvious. We recommend that section 8 of The Justices of the 
Peace Act, which provides for the payment of fees and allowances to 

aOIt might be argued that section 6 of The Justices of the Peace A ct. which 
states that a justice of the peace "shall not act" in certain cases except under 
tr:e dire~tio~ of a Provincial judge, limits the jurisdiction conferred under the 
Criminal Code upon justices of the peace. Any such limitation would ap,fear ,to 
be beyond the power of the Province: R. v. Isbell, [1928] 4 D.L.R. 32_, aft'd. 
[1929] 2 D.L.R. 732 (C.A.). 

70R.S.O. 1970, c. 101, s. 12(h). 
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justices of the peace, be repealed, and that justices of the peace be paid on 
a salary basis only. The salary should be commensurate with the duties 
required of the office. 

Having regard to the status of the present justices of the peace and 
recognizing the understandable reluctance on the part of any government 
to revoke appointments once made, we recommend that a provision be 
enacted in The JlIstices of the Peace Act prohibiting the exercise of any of 
the powers of a justice of the peace except by a justice of the peace receiving 
a salary as such. The result would be that a number of the existing justices 
of the peace would be able to retain their titles but would be stripped of 
their powers. Future appointments would be strictly on a functional basis. 
No doubt there are a number of conscientious and hard working justices of 
the peace who at present receive remuneration by way of fees alone. Such 
persons should be appointed to full-time positions where they are required. 

The genel'al power to appoint justices of the peace contained in SUl1-
section 1 of section 2 of The .TusticeJ of the Peace Act is subject to the 
qualifica~ion found in subsection (2). It provides that a person other than 
a barrister canllot be appointed unless he has been examined and certified 
as "qualified for the office". The examination must be performed by the 
judge of the County or District Court of the county or district in which the 
nominee resides. The judge must also certify "that in his opinion a justice 
of the peace is needed for the public convenience in matters pertaining to 
the administration of justice". We do not believe that a County Court judge 
is the appropriate person to make this certification.70n In practice, the sub­
section provides no realistic limitation on the appointment of justices of the 
peace and we recommend that it be repealed. 

We recommend that a Justices of the Peace Council be established, 
to be composed of the Chief Judge of the Provincial Courts (Criminal 
Division), one additional Provincial judge, one justi.::e of the peace and 
two other persons appointed by the Lieutenant Governor in Council. The 
functions of the proposed Council should be similar to those of the Judicial 
Council for Provincial Judges, namely to consider proposed appointments 
of justices of the peace, to report thereon to the Attorney General, to 
receive complaints respecting the misbehaviour of or neglect of duty by 
justices of the peace and to take appropriate action with respect to the 
investigation thereof. The Attorney General should be required to reques·, 
and receive a report from the Council prior to making any appointments to 
the office of justice of the peace. He would be kept informed of manpower 
needs and resources through consultations with the Chief Judge of the 
Provincial Courts (Criminal Division) and the Provincial Director of Court 
Administration. 71 

70nReference should be made to Part I, p. 172 of this Report where we make 
recommendations for the appointment of a body to examine all administrative 
or non-adjudicative duties of County Court judges with a view to making 
proposals for transferal to other officials Qr bodies where appropriate. 

71The membership of the proposed Council may have to be modified to the 
extent that the functions of the Council are exercised with respect to justices 
of the peace who perform duties in connection with the Provincial Courts (Family 
Division). We make no recommendations on this matter at the present time, 
pending a working out of the details of the structure of the family court, to 
be discussed in the Commission's forthcoming Report Oil Family COllrts. 
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In order that justices of the peace may properly discharge the judicial 
duties imposed upon them, we recommend that the present educational 
programmes for justices of the peace (consisting of annual conferences 
supplemented by occasional lectures) be further developed and expanded. 
Basic training should be given in such matters as statutory interpretation 
and the admissibility of evidence. Responsibility for developing such educa­
tional and training programmes should rest with the Chief Judge of the 
Provincial Courts (Criminal Division) as part of the general responsibility 
that we propose he be given for exercising supervision over the justices of 

the peace. 

4. The Chief Judge and Senior Judges 

One aspect of the somewhat loose structure of the Provincial Courts 
(Criminal Division) referred to earlier relates to the absence of a clear state­
ment in The Provincial Courts Act of the functions and duties of the Chief 
Judge and senior judges of those courts. Section 10 of The Provincial 
Courts Act provides for the appointment of a Chief Judge, who "shall have 
general supervision and direction over arranging the sittings of his courts 
and assigning judges for hearings in his courts, as circumstances require". 
Under section 16, judges of the Provincial Court (Criminal Division) of 
each county or district may hold sittings at any place in the county or dis­
trict designated by the Chief Judge. The only guidance given to the Chief 
Judge in the exercise of his duties is contained in section 10 ( 4) of the Act, 
which provides that in the arrangement of the courts and the assignment 
of judges thereto, "regard shall be had to the desirability of rotating the 
judges and the greater volume of jurlicial work in certain of the counti~s 
and districts. Section 28 of the Act authorizes the Lieutenant Governor ill 
Council to make regulations prescribing the duties of the Chief Judge but 
to date no regulations have been passed pursuant thereto. 

Section 11 of The Provincial Courts Act authorizes the Attorney Gen­
eral to designate a judge to be a senior judge of such Provincial Courts as 
may be named in the designation. The present designation of senior judges 
is on the basis of 10 regions into which the Province is divided. In two of 
these regions, however, no senior judge is designated at present.

72 

Our recommendations with respect to the functions and duties of 
the Chief Judge and senior judges are put fl)rward within the context of 
the administrative structure envisaged in Part I of this Report.

7s 
As we 

stated when putting forward our recommendations with respect to that 
structure, the relationship of the Provincial Director of Court Administra­
tion and the Regional Directors of Court Administration with the judges 
will be most important. The Directors of Court Administration will be ex­
pected to develop and maintain a special relationship with the judges, and 
more particularly for our present purposes with the Chief Judge and senior 
judges of the Provincial Courts (Criminal Division). The Provincial Direc­
tor would establish and maintain liaison directly with the Chief Judge and 

720ne of these is the region which includes Metropolitan Toronto, Our recom­
mendations with respect to appointing a senior judge for this region are put 
forward in Section C, illfra. 

i3As outlined in chapter 2 thereof, 
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the Regional Directors would have liaison with the senior Provincial judge 
or judges in their regions. 

~any .of the duties envisaged for the Provincial Director of Court 
Adm1lllstratIOn and the Regional Directors of Court Administration would 
be car?ed o.ut in consultation with the Chief Judge and senior judges, One 
of ~elr dutIes, for example, would be to exercise broad supervision and 
reVIew over the administrative systems for disposing of cases in all the 
~ourts, including the Provincial Courts (Criminal Division), As we discuss 
~n Section C of thi~ cha~ter, systems have developed locally for schedul­
mg cases and dealing WIth day-to-day business of the Provincial Courts 
(Criminal, Division); ~hes~ have usually developed under the authOlity of 
the local Judge or semor Judge and the local Provincial Court clerk. (We 
recomI?-end later that the latter be referred to as an "administrative clerk",) 
The DIrectors of Court Administration, while not exercising direct control 
over the day-to-day scheduling of cases would, through their possession of 
factual and statistical ~nformation and the necessary expertise, subject 
system~ of case sc?eduh,ng to cons,tant review and supervise their develop­
ment, m consultatIOn :Vlth the ~hlef, Judge and the senior judges, It may 
be o~serv~d tha~ the mterrelatIOnshlp of adjudicative and administrative 
f~~ctIOn~ IS ,partIcularly complex in the Provincial Courts (Criminal Di­
vlSlon) ,m VlC.W o~ the significance of the scheduling of cases on a day-to­
day basI8, ThIS arIses out of the large number of guilty pleas taken and the 
efforts exp,ended by defence counsel to appear before the "right" judge, 
~ogether WIth the numerous requests for remands requiring decisions by the 
Judges based upon balancing fairness against a need to dispatch the 
court's business, Many such decisions involve in fact the scheduling of 
cases. 

We now look at a different aspect of the relationship between the Direc­
to-;s o,f ~ourt A?ministratio~ ~~d the judges. The assignment of judges being 
a JUdICIal fu~ctI~n, responslblhty therefor would rest with the Chief Judge 
and the semor Judges, In fulfilling this responsibility the judges would 
however, be able to obtain assistance from the Directors of Court Ad~ 
ministration in the form of statistical and other information developed by 
the latter with respect to the operation of the courts. 

Having P?inted out the importance of the relationship envisaged 
bet:vee~ the DIrectors of Court Administration and the Chief Judge and 
~em?r Judges of th~ Provincial Courts (Criminal Division), we now exam­
me m greater detail the role of the Chief Judge and the senior judges, As 
we hav.e seen, The !'rovincial C,ourts Act contains relatively few provisions 
govermng the functIons and dutles of these persons and no regulations have 
been passed pursuant to the power given to the Lieutenant Governor to 
prescribe the duties of the Chief Judge. 

In keeping with our view that responsibilities for the operation of the 
court system should be clearly defined, we re,commend that The Provincial 
Courts .Act be amended to state more explicitly the authority and duties of 
the ChIef Jl~dge and seni?r ju~ges, We believe that it would be preferable 
for such dutIeS to be speCIfied m the Act itself rather than in the regulations 
made pursuant thereto, 
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Among the duties envisaged for the Chief Judge would be the fol­

lowing: 
(1) assigning Provincial judges throughout the province and ar-

ranging sittings; 
(2) exercising general supervision and control o~er provincial jud,ges 

(including part-time Provincial judges appomted o?- a per diem 
basis) and justices of the peace. (Included ~nd~r t~llS head woul.d 
be the supervision of the exercise by provlllclal Judges of ~lelr 
powers with respect to assigning justices of the peace to vanous 

duties, etc.) ; 
(3) develvping and supervising educational and study programmee 

for Provincial judges and justices of the peace; 

( 4) establishing guidelines on policy matters rel~ted t? pract~ce .a~d 
procedure, with a view to encouraging umformIty of JUdICial 

practice; and 

(5) drawing to the attention of the ~tt?rn~y General .im~ninent 
retirements or resignations of Provmclal Judges and JustlCes of 
the peace, as well as vacancies which have not been filled. 

As we stated in Part I of this Report,74 it is desirable that the Ch.ief 
Justices and Chief Judges of the various courts take a regular and. ~ct1~e 
part in the adjudicative processes of. their courts. SO.me of the admlt11st:a­
tive duties outlined above will be assigned by the Chle~ Judge to the ~eI1lor 
judges. We have already recommended"; that the Chief Judge be gIv~n a 
highly qualified executive assistant in order th.at. ~~ may be further aIded 
in the carrying out of his administrative responsIbIlitIes. 

The senior judges should be required by statute t~ ~arry out wit~in 
their respective regions, under the direction and supervlslO~ of the Chief 
Judge, such duties as may be ~ssigned to th~m ~y the ChIef Judge. We 
recommend that judges be deSignated as semor Judges for a three ~ear 
term subject to reappointment, and that the Attorney General. be reqUlred 
to c~nsult with the Chief Judge prior to making any such appomtments. 

5. Places of Sittillgs 

As has already been pointed out, undel: r,he Pr?~i~cial Courts Act 
the Chief Judge of the Provincial Co~rts (CrlD?~al DlVlSl?n) has ~~neral 
supervision and direction over arrangmg the Slttmg.: o~ hIS courts.. !he 
Act provides furthermore that the judges of the ~r~vmclal Court (Cn.mmal 
Division) of each county or district may hold sIttmgs at any place m the 
county or district designated by the Chief Judge.

77 

In 1971 in the counties of Ontario (comprising basically s~uthern 
Ontario), th; Provincial Courts (Criminal Division) sat in 129 dIfferent 

HAt p. 29. 
75Ibid. 
7oR,S.O. 1970, c. 369, s. 10(3). 
77lbid. s. 16. 
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cities, towns and villages. (As there are usually more than 0.1C courtroom 
in the larger of these cities, the number of actual courtrooms is therefore 
considerably in excess of this figure.) In the same year, in the districts of 
Ontario (comprising basically northern and northwestern Ontario) the 
Provincial Courts (Criminal Division) sat in 48 different cities towm and 
~~g~. ' 

The general practice throughout the Province therefore is for the 
P 

. ' , 
rov111cial Court (Criminal Division) in each county or district to sit in 

several different centres in that county or district, the court sitting fre­
quently in different locations on different days. The situation in the 
County of Bruce is illustrative of what prevails in southern Ontario, 
that county being typical of most, if not all, of the counti~ where the 
court is itinerant. The court sits in four different localities as follows: in 
Walkerton every Monday; in Wiarton every Tuesday; in Southampton 
every Wednesday, and in Kincardine every Thursday. Fridays are set aside 
in Br~ce Coun,ty for special cases or overflow cas~. Thus the judge, who 
has hIS office III Walkerton, must travel tbrJe tim~ a week to the other 
three centres, the distance from Walkerton to Kincardine being 25 miles, 
from Walkerton to Wiarton 63 mil~, and from Walkerton to Southampton 
via Kincardine 63 miles. 

. In the northern and northwestern parts of the Province there are spe-
CIal problems created by the greater distances between court locations and 
by transportation difficulties, especially during the winter months and the 
spring break-up. In the District of Thunder Bay, for example, two judges 
~it five days a week in Thunder Bay. A third sits in the following places: 
111 Armstrong one Wednesday each month; in Nipigon every other Wednes­
day each 1110nth; in Beardmore every other Tuesday each month; in Gerald­
ton every other Wednesday each month; in Schreiber every other Tuesday 
each month; in Marathon ever) other Tuesday each month; in Longlac 
every other Wednesday each month; in Manitowadge every other Tuesday 
each month. Some of these locations are hundreds of miles apart so that a 
great deal 9f judicial time is spent travelling from one to the other. 

There have not been any major changes in the sittings of the Provin­
cial Courts (Criminal Division) in recent years. The present organization 
of sittings would appear to have been determined by the accidents of 
history, together with some. modifications introduced not by the Chief Judge 
but by the Ministry of the Attorney General. Many courts are still held 
where they were held years ago, although travel and other conditions such 
as relative workloads have long since changed. 

We believe that there is a clear need for a reconsideration of the 
present organization of the sittings of the Provincial Courts (Criminal 
Division). As indicated in Part I of this Report,78 one of the duties of the 
Provincial Director of Court Administration would be to consult on a 
regular basis with the Chief Judge with respect to methods of arranging 
sittings. In addition, the Regional Directors of Court Administration would 
consult with the senior Provincial judges in their regions with respect to 

78At p. 30 ff. 
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providing facilities for sittings. O~ ~he ~asis of ~tatistics available to the 
Provincial Director of Court Adnllmstration relatlllg to such factors as the 
disposition of cases in various locations, develop~d ~ part. of the pro.vi.ncial 
Director's responsibility for evaluating on a contIllUlng basIs the adm~~stra­
tive operations of the courts, the Provincial Dire~t~r of .Court Admlm~tra­
tion and the Regional Directors of Court Adnllll1stratlOn would be III a 
position to play an important role in assistin~ tl:e Chief Judg~ w~th respect 
to reorganizing the present sittings and subject1l1g the orgaruzatlOn of the 
sittings to constant review .. 

We are of the opinion that there should be some consolida.tion .of 
sittings in those areas where such conditions as poor roads and Illfenor 
means of transportation no longer exist to the same degree that may h~ve 
justified the original dist~bution of. court si.ttin~s .. With respect to. ~utlY1l1g 
areas which are not eaSily acceSSible, whIle It IS no doubt desuable to 
"carry justice" to such areas from time to time (a factor whic~l ~ust be 
considered in arranging the sittings in some of the northern dlstncts),. a 
problem arises in that tlle volume of cases does not v.:arrant freql~ent. Sit­
tings. A two or three day trip may be requi~ed by the ~udge, resultm~ 111 a 
major disruption in the scheduling of c~s~s 111 the locatIOn where the judge 
ordinarily sits. In such outlying areas SIttingS ~hould .be sc~eduled more .on 
an ad hoc basis as the volume of cases reqUIres, With reliance also bemg 
placed on the use of part-time judges. on a ,Per .diem basis whet;e th.e use of 
full-time judges would result in a disruptIOn 111 case scheduling mother 
areas. Justices of the peace could also be assigned ~m~ "c~rc~it~" ~i~hin 
the county or district to deal locally with matters wl.thm their jUnSdl~tI~n, 
thereby lessening the amount of time spent travellmg by the Provmclal 

judges. 

6. Administrative Personnel 

Section 27 of The Provincial Courts Act70 provides as follows: 

27. (1) There shall be a clerk for each provincial court (criminal 
division) and each provincial court (family division) who shall act 
under the direction and supervision of the judge. 

(2) Such officers, clerks and employees as are cOlidider~d nec~s­
sary shall be appointed for provincial courts under The Public SerVlCe 

Act. 

The regulations passed pursuant to The Provin~ial Courts Act defin~ t?e 
court clerk as "the administrator or supervismg clerk of a Provmclal 
Court". so We recommend that persons holding these positions at the local 
level be referred to as "administrative clerks", so as to distinguish them 
from the "Court Administrators" operating at higher leveh of the adminis­
trative structure envisaged for the court system as a whole. 

Thus there is a local administrator, together with such other personnel 
"as are considered necessary", for each Provincial Court. The local admin-

-7~1970, c. 369. 
sOR.R.O. 1970, Reg. 692, s. l(a). 
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istrator has authority to hire staff up to a certain level; beyond that level 
h~ may ma~e recommendations only. Generally, the local administrator and 
ll1S ~upportl11g s.t~ff act .under the direction of the judges, although the 
deg.ree of superVISIOn vanes greatly from court to court as do the status and 
dutIes of the local administrators and tlle distribution of functions between 
them and the other court personnel. 

. The functions and duties of the local administrators and their sup­
portmg staff may be summarized as follows: 

(1) Bookkeeping:. ~aking in .and keeping account of monies paid into 
court; . rec~ncIllllg momes taken in against debts outstanding; 
~rrangl1lg tIr:le p.ay~ent plans; sending letters to persons who are 
III default WIth theIr debts; totalling dockets; preparing statistics 
for the Ministry of the Attorney General; 

(2) <?lerical: preparing and filing legal documents (charges, informa­
tIOns, warrants, summonses, conviction notices, notices of fine 
assessed, probation orders, etc.) for the court; preparing the 
dockets for the court each day; 

(3) J u~c.ial: perfornling. the functions of a justice of the peace in 
additIOn to other dutIes where the local administrator holds that 
office as well; and 

(4) Administrative: overseeing the running of the court to the extent 
auth~rized by the judge or judges. These duties may include 
carrymg out a number of functions within the courtroom. In 
many of t~e. smaller counties, these may all be performed by the 
local ad1l11mstr~tor. alo~e, who may act as the court reporter, 
the clerk sweanng 111 WItnesses, the constable maintaining order 
the messenger doing odd jobs for the judge, etc. In some centres: 
the l~c~l. administrator has been delegated almost complete re­
sponSIbility not only for the scheduling of cases but also for the 
assignment of judges. 

Where there is a low volume of business and therefore fewer adminis­
trative responsibilities, the local administrator may be a "Clerk 4 General" 
with an approxim~te salary range of $5,500 to $6,500 per armum. On the 
other h~)1d, in a large urba~ centI·~, with a voluminous caseload he might 
be claSSified ~t a .level as high as Executive Officer 3", with a potential 
salary approxlll1atmg $20,000 per annum. . 

Court personneL generally tend to work their way "up the ladder". 
~hey tend not to have high educational qualifications, their general educa­
tlO~al background being roughly grade 10 or 11, often with a year of 
busmess college. Nevertheless, these qualifications seem generally adequate 
to enable them to discharge most of their duties, although we recommend 
that no. person be. appointed as administrative clerk to a centre having a 
populatIOn exceedmg 100,000 persons who does not have qualifications at 
least equal to those of a person at the level of Executive Officer 1. One of 
the duties envisaged for the Provincial Director of Court Administration in 
Part I of this Report would be responsibility for the development and 
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administration of training programmes for admini~trative c~er~s. An elemen­
tary knowledge of the procedural provisions of the <:/'ll1u~1Gl Code, for 
example, is often essential to the proper fulfilment of theu duties. 

We consider the position of the admini~trative cle:k, especially .in .the 
larger centres, to be a crucial one. The satisfactory dl~charge of ~lS role 
with respect to the scheduling of cases, for example, IS ~. esse~tlal pre­
requisite to the smooth operation of the courts. The a~~s~ratlve .cler~s 
would report to the Regional Director of Court Adl11ll1lstration. f?I th.elr 
particular area, and we would expect the performance of ~he adn~ll1lstr~tlve 
clerks to be assessed and reviewed regularly by the ReglOn~l J?lrec~OIs of 
Court Administration, who in turn would report to the Provlllclal DIrector 

of Court Adminlstration. 

7. Physical Facilities 

It is clear, from observations of Provincial Court faciliti~s ~onduct:d 
on our behalf that the accommodations provided for the ~rov111clUl Courts 
(Criminal Di~ision) in many parts of Ontario are u~satlsfacto~y .. Co~rt­
room facilities, in particular, should be such as to perl11lt the admmlstratlOn 
of justice with the degree of dignity necessary to encourage respect for the 

law. 81 

Included in the duties envisaged for the Provincial Director. ~f. Court 
Administration in Part I of this Report82 would be a respon.slbility for 
court facilities, particularly courtrooms. Some ?f .the sh?~t~om~gs of the 
physical facilities for the Provincial <;ourt~ (Cnmmal DivISlon) 111 Metro­
politan Toronto are discussed later III thIS chapte.r, whe~e. '!Ie also make 
general recommendations with respect to the phYSiCal fac~Itles ~eeded for 
Metropolitan Toronto. The subject of ~ourt accoll1ll10datlOns WIll be con­
sidered in greater detail in Part III of thIS Report. 

8. Role of Police Officers in the Courts 

The Commission received a number of representatio?s in~l~~i~g rep­
resentations from the Ontario Association of Chiefs of Po~ce cntlclz~~g tl:e 
use of police officers in uniforms as court officers in vanous cap~Cltles. III 
the Provincial Courts (Criminal Division). To quote from one bnef whIch 

we received: 

Removal from these courts of uniformed police officers acting as 
"court officers" in any capacity such as court clerks, co~rt ushers, 
doormen should with one exception, be effected forthwIth. All of 
these du;ies ... ~ould be well conducted by a civilian staff under. the 
administration of the court clerk. ... All other courtroom functIOns 
... can be carried out by a staff of courtroom ushers and attendants. 
These persons could well be recruited from those who have ?een 
connected with the administration of justice during tlleir profeSSIOnal 
career and are retired. The duties are neither heavy nor onerous ~or 
difficult and could be very decorously carried out by retired polIce 

81See also the McRuer Commission Report, n. 2 supra, at pp. 538-9. 

82At p. 30. 
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officers and other semi-public employees. The sole function of the 
uniformed police officer in court, aside from bein cr there as a witness 
to give evidence, should be that of guarding dang:rous prisoners. 

We agree that police officers should not be required to perform the 
dut~es discus~ed in this submission. They should be freed to perform the 
duties for whIch they have been primarily trained. Public confidence in the 
courts would be increased by reducing the apprehension that the courts are 
don~inated by the 1?olice, an apprehension engendered at least in part by 
the mtegral role whIch appears to be played by the police in the functioning 
of the courts. 

We recommend, therefore, that police officers be removed from their 
present role as court officers in the Provincial Courts (Criminal Division) 
and that appropriately trained civilian personnel be added to the court staff 
for sllch duties as maintaining security within the courtroom, acting as 
ushers, doormen, etc. Police officers should continue to be used, however, 
to guard dangerous prisoners. The role of police officers with respect to 
case scheduling and our recommendations with respect to removing them 
from tllis role are discussed later in the chapter. 

The COll1ll1ission has also received submissions that police officers be 
relieved of their responsibilities for transporting pIisoners between the 
cou.rts and custodial institutions. These duties disrupt the assignment of 
polIce personnel and would appear to be a waste of police skills. Under 
The Department of Correctional Services Act,83 the superintendent of a 
correctional institution (a jail, reformatory, industrial farm or regional de­
tention centre) is responsible for the custody and control of Ft person 
delivered to his institution under lawful authority for detention therein until 
the term of his detention is completed or until he is transferred to another 
correctional institution or otherwise discharged.84 We recommend that the 
responsibility for transporting prisoners between such custodial institutions 
and the courts be clearly placed in the hands of the staff of the correc­
tional institutions. 

9. Witnesses 

The treatment afforded persons who appear in the Provincial Courts 
\CriI11i~al Division) as witnesses, especially with respect to the compensa­
tion paId to them, has been the subject of much critic;:ism recently. For 
example, the Commission received a letter from a witness who had been 
subpoenaed to appear and who had been obliged to make four separate 
court appearances for this purpose. Having lost four days of pay and re­
ceived the sum of $24 (representing witness fees at $6 per day) he indi­
cated that in the future he would be both "blind and deaf" with respect to 
witnessing alleged offences. 

The foregoing sentiments would seem to support the contention of a 
brief which we received as follows: 

83R.S.O. 1970, c. 110. 
84Ibid. s. 9(2). 
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The present day apathy of many members of our society in refusing 
to become involved, if only as )Vitnesses, in breaches of the peace, 
both major and minor, is directly attributable to a considerable extent 
to the lack of consideration extended to them, including inadequate 
remuneration for financial losses suffered and inconvenience in being 
required to attend courts for long periods and through protracted 
remands. 

Another brief receiveCl by the Commission put the matter this way: 

Many witnesses are persons who because of their professional calling 
are seriously penalized by the receipt of a subpoena. Many, for 
example, are independent businessmen whose sole income depends 
upon their ability to continue with their chosen occupation without 
interruption. It is felt that the present witness fee scales are not ade­
quate .... [T]he legal profession receives adequate recompense for 
efforts made on behalf of accused prsons and persons who suffer as 
the result oli crime also receive compensation. Surely it is high time 
that the system permitted the citizen not to be penalized when called 
to give evidence. 

To the extent that the recommendations put forward in the remainder 
of this chapter are intended to alleviate the problem of protracted remands, 
their implementation should lessen some of the inconvenience suffered by 
witnesses. Nevertheless, it is our view that the usual fees paid to witnesses 
($6 per day for appearing at the trial of indictable offences or at pre­
liminary hearings, plus travelling expenses;85 $4 per day in the case of 
summary conviction offences, plus travelling expenses80 ) are totally unreal­
istic. Witnesses are just as essential to the administration of justice as 
judges, Crown attorneys and court personnel and should be compensated 
adequately. 

It is obviously not possible to compensate witnesses fully for their lost 
time. The present amounts paid, however, can result in substantial financial 
sacrifices for many people called to appear as witnesses. We note that the 
McRuer Commission Report recommended five years ago that witnesses be 
paid at the rate of at least $15.00 per day.87 While not setting out a specific 
amount, we recommend that the daily allowances for witness fees, together 
with the related travel and livmg expenses, be increased from their present 
levels so as both to lessen the financial loss suffered by those required to 
attend as witnesses in the Provincial Courts (Criminal Division) and to 
reflect properly the important role of these persons in the administration of 
justice. 

85As set out in the Schedule to The Cro1Vn Witnesses Act, RS.O. 1970, c. 103. 
This Schedule was repealed by The Crown Witnesses Amendment Act, 1971, 
S.O. 1971, c. 5, which also provides (s. 2) that witnesses shall be paid such 
fees and allowances as are prescribed under The Administration of Justice Act, 
R.S.O. 1970, c. 6. To the time of writing, no fees or allowances have been 
prescribed under The Administration of Justice Act. 

80Criminai Code, s. 772; The Summary Convictiolls Act, RS.O. 1970, c. 450. 
87McRuer Commission Report, n.2 supra, at p. 863. 
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C. ADMINISTRATION: CRIMINAL OFFENCES 

1. Introduction 

. P.art 1. of this Report contained our recommendations respecting the 
ad~strative st~uc.ture we envisage for the court system as a whole, in­
cludll1g the Provll1cIaI Courts (Criminal Division). The structure included 
a Provincial Director of Court Administration, to be responsible for the 
overall.supervision and direction of the administrative aspects of the courts. 
It also l11cluded Regional Directors of Court Administration for each of five 
o~ six administ~ative and planr:in~ regi?ns to be established, each Regional 
DIrector. r~port.ll1g to t~e Provl11cIal DIrector and having responsibility for 
the admll1l~tratlOn of ali the courts operating in his region. Specific aspects 
?f the relatIon bet,,:,ee.n the foregoing persons and the Chief Judge and senior 
Judges of the Provlllcial Courts (Criminal Division), which we have recom­
mended be reconstituted as a single court of record for the whole Province 
were discussed earlier in this chapter. ' 

We turn our attention now to the actual disposition of criminal cases 
?y th.e Provincial Courts (Criminal Division) at the local level. The admin­
IstratlOn of offences arising under provincial statutes is discussed in Section 
D of this chapter. 

. .The Criminal Code sets out in detail the procedures applicable to 
cn~l11al cas.es .. ~owever, these procedures are described essentially in terms 
~f Isolated, 1l1dlV1dua~ c~ses. Nowhere is there to be found a formal descrip­
tIon of how the PrOV1l1CIal Courts are to organize and deal with the totality 
of those individual cases which come before them. Nevertheless, a number 
of procedures have developed informally. Thus there has developed the 
pr~ctice of having a "d~cket" or list of persons and corresponding charges 
WhICh are to be dealt wIth. by a particular court on a particular day. There 
?as ~lso developed a practIce of almost never holding a trial or preliminary 
1l1quIry on the day when an accused person first appears in court. 

There ar~ sound practical reasons for most of these practices. For 
example, on hIS first appearance an accused person may still be without 
counsel. If he is represented, counsel may not yet have had adequate time 
to pr~par~ for trial or prel.imina~ inquiry. Therefore, a court will usually 
orgamze Its work by deal1l1g WIth remands or remands and guilty pleas 
first. The~e are the. types of appearances that can be dealt with in relatively 
short p~nods of tIme. The longer trials, preliminary inquiries and some 
sentenc1l1g. matters may be put over to another court or to another day to 
be dealt WIth by the same court. The object is to relieve those whose busi­
ness with the court is short from waiting through protracted proceedings. 

The combination of practices adopted by a particular court constitutes 
the "system" whereby that court disposes of its work. While there are many 
common features such as the elementary ones mentioned above, the details 
of these systems vary a great deal throughout Ontario in the Provincial 
Courts (Criminal Division). 
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The absence of complete unifol1nity is understandable and, indeed, 
desirable. There are great variations in conditions throughout Ontario and 
it would be totally unrealistic to insist that the same system in operation 
in a courthouse manned by five judges in an urban centre should be im­
posed upon a courtroom in a remote area visited by a judge for a half-day 
every two weeks. 

Nevertheless, i~ is important that a number of common features exist. 
It is important, first of all, that there be a clearly defined system and that 
those appearing in the Provincial Court in any given area are aware of it. 
It is also important that the judiciary have a close involvement in the estab­
lishment of the system and that its supervision be in the hands of court 
personnel rather than the Crown attorney. Implicit in this is the require­
ment that the system be characterized, both in its content and administra­
tion, by those standards of faimess which are recognized by our legal 
tradition. Finally, it is important that the system be under constant re­
assessment so that adjustments can be made where necessary in order to 
meet new conditions. 

The Commission has not made a comprehensive survey of all the 
systems in operation in the Provincial Courts (Criminal Division) in 
Ontario. Nor do we have a clear statistical picture of the degree of delay, 
backlog or inefficiency in every locality of the Province. However, on the 
basis of the limited statistics available to us, and on the basis of briefs and 
representations received by the Commission and inquiries and observations 
made on our behalf, we have not detected problems of great magaitude in 
the administration of criminal justice in the Provincial Courts (Criminal 
Division) in Ontario outside the Judicial District of York. While of course 
there are problems throughout the Province, the Commission is of the 
opinion that they can be met adequately with the relatively minor adjust­
ments which we recommend. The problems in Metropolitan Toronto are, 
however, of an entirely different dimension. 

Under the next heading, we examine systems of administration in 
Ontario generally. The objectives of these systems and their related prin­
ciples are equally applicable to Metropolitan Toronto. However, the prob­
lems of volume and delay have manifested themselves in Metropolitan 
Toronto in their most extreme forms. We have, therefore, examined the 
situation in Metropolitan Toronto separately and in some detail and make 
specific recommendations with respect thereto. Similar problems exist in 
other areas in various combinations but to a lesser degree, so that at least 
part of the more specific analysis will be relevant to other areas. We are 
mindful of the following warning which was contained in a brief presented 
to the Commission: 

If any changes which are proposed are worked out with a view to 
solving the problems of Metropolitan Toronto and in the more densely 
populated areas, the solutions proposed may very well fail to cope with 
the problems in the other judicial areas and may in fact create prob­
lems in those areas which do not presently exist. 
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The applicability to other areas of the recommendations made with respect 
to Metropolitan Toronto will, therefore, have to be decided separately in 
each case. 

The general approach adopted by the Commission with respect to the 
administration of the Provincial Courts (Criminal Division) outside Metro­
politan Toronto is that of building on the systems which have already 
developed. We recommend clearer descriptions of these systems, constant 
review of their effectiveness and tighter control of their administration. At 
the same time, however, we are strongly in favour of pcrmitting local varia­
tions to continue, so that needs peculiar to particular localities may be 
satisfied. 

2. Systems of Administration ill Ontario Generally 

In a brief presented by the judges of one of the Provincial Courts 
(Criminal Division), a number of objectives were listed as being absolutely 
essential to the administration of criminal justice. 

The first objective was to try cases as soon as possible. A number of 
consequences of delay were listed: memories of witnesses become stale and 
inaccurate; persons in custody pending trial who are sullsequently acquitted 
or placed on probation after conviction suffer undue hardship; those putting 
up bail money have their funds tied up for a lengthy period of time; and 
finally, every unnecessary court attendance has an alienating effect upon the 
persons involved whether accused or witnesses. 

The second objective was to set cases so that they can be tried on the 
half-day or day scheduled. The purpose of this is to reduce to a minimum 
the inconvenience to counsel, polkf~ .dlicers and especially those members 
of the public who are to appear as witnesses. 

A third objective was to avoid setting more cases than could reason­
ably be heard on a given date. Two consequences were described as flowing 
from the failure to achieve this objective. Either the court will be unable to 
complete its list and all persons involved in cases not reached will be put 
to the considerable inconvenience, expense and annoyance of losing that 
day and having to attend again at a future date or, in the alternative, in 
an effort to complete the list the judge will endeavour to hasten counsel 
and shorten the hearing, with the inevitable result that accused persons 
leave their trial feeling that they have not had a full and proper hearing. 
While the first consequence is highly regrettable and should be avoided, the 
second is intolerable. Any actual or apparent haste in dealing with a person 
charged with a crinlinal offence is completely incompatible with our con­
cept of justice. The brief exprcssed tllat principle in the following way: 

We all realize that our wisdom in reaching a given verdict will often 
be questioned but we hope that 110 accused will ever question the 
fairness or fullness of the hearing afforded to him by the judge. 

The Commission recognizes, as we have already mentioned in Part I 
of this Report, S8 that if the courts are to meet these objectives, they will 

88See chapter 1 thereof. 
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not be able to achieve complete efficiency in terms of sitting every available 
hour. In other words, some "slack" must be tolerated in order to provide 
for the unusual situation as well as the average or regular one. Neverthe­
less, there can be a complete "working efficiency". It would consist of a 
maximum sitting time measured not only against the time available but also 
taking into account the minimum "slack" which must be built into the par­
ticular system to avoid the consequenceb described above. 

While we have· not made a comprehensive survey of the systems of 
case scheduling and case disposition in each county and district, we have 
become familiar with a number of them. The Commission does not consider 
it desirable or even possible to attempt to develop a "model" system 
applicable to all localities. Therefore we merely describe a number of desir­
able features which have been shown to work. We later make specific 
recommendations for the formalization, local publication and monitoring of 
these systems. 

One system which appears to have been successful in achieving the 
objectives described above is the one in force in the Judicial District of 
Ottawa-Carleton. It might be argued that this system could not operate 
without the prevailing relatively high ratio of judges and COUlt personnel to 
caseload. If this is the case, the ratio in other areas is too low. The system, 
while not an ideal, represents the type of stnndard for the disposition of 
criminal cases which we believe to be acceptable. 

Judges, Crown attorneys, the court clerkso and defence counsel who 
are involved in the Ottawa system advised us that no serious administrative 
problems exist in the Provincial Court in Ottawa. There are seldom more 
than four of five remands prior to trial and usually fewer. Trial dates are 
set four to five weeks in advance and usually proceed on the date scheduled 
for trial. Criminal cases tried in the Provincial Court are usually disposed 
of within the 90 day goal which we recommended in Part I of this Report. 
There is no substantial backlog of cases.oo 

In Ottawa, the court of first appearance is described as "No.1 Court". 
It starts daily at 8: 30 a.m., when two justices of the peace (required under 
The Liquor Control Act01 ) dispose of overnight cases of public intoxica­
tion and disturbing the peace. This court usually ends about 9: 15 a.m. At 
9:30 a.m. the presiding Provincial judge commences the regular court. The 
court docket will usually contain the names of 40 to 60 accused persons 
with a rough average of two charges per person. As many as one-third of 
these persons will be making a first appearance as the result of a.n arrest 
or summons, or pursuant to the recent bail refornllegislation. 

No.1 Court or the "remand court", as it is sometimes described, is 
presided over by one of five judges, each of whom always sits on the same 
day of the week except when ill or on annual leave. The practice is to 

SOEartier, we recommended that the court clerk be referrcd to as the "administra­
tive clerk". See the discussion under the heading "Administrative Personnel". 

IlOAs of January 1, 1972 there were 820 untried cases outstanding; there were 844 
such cases as of June 30, 1972 and 971 as of September 30, 1972. 

IllR.S.O. 1970, c. 249, s. 102. 

'\ 

The Provincial Courts 33 

remand cases for multiples of seven days so that each case will continue 
to come before the same judge until a trial date is set. Most remands are 
for one week or for two weeks. 

All those in custody have been seen by legal aid duty counsel prior to 
appearing in court. The availability of duty counsel is made known to all 
persons who are to appear but who are not in custody. As these cases are 
called, duty counsel, after arraignment (and election by the Crown where 
applicable), will usually advise the court: 

(1) that the accused has applied for legal aid and desires an adjourn­
ment to pernlit his application to be approved and counsel to be 
selected. Such adjournments are granted as a matter of course. 
If bail is in issue, duty counsel is asked to resolve the question 
by agreement with the attending Crown attorney if possible. If 
agreement is not possible, the matter is set over to Monday or 
Thursday afternoons. All "show cause" hearings are held on 
either one or the other of those days and are presided over by an 
experienced justice of the peace; 

(2) that he wishes to obtain his own lawyer and desires an adjourn­
ment for that purpose. This situation is dealt with in the same 
manner as (1) above; aud 

(3) that he has been advised of his rights and wishes to plead guilty. 
In this situation the plea is taken. If he considers it necessary, 
the judge may have the accused interviewed by a "duty probation 
officer", who is always assigned to No. 1 Court, and who will 
usually make a short report to the judge. In more serious cases, 
or where complications are revealed by the short report, the 
accused may be remanded for two weeks for a full pre-sentence 
report. 

The remainder of the No.1 Court list comprises cases previously adjourned 
either for an accused person to obtain counselor to permit counsel to 
consider the advice he will give with respect to the proper plea. 

When the court opens at 9:30 a.m., all counsel attending to enter 
guilty pleas or to set trial dates after pleas are heard at once. As a result, 
normally they can be free to appcr..r in any other court at the usual opening 
time of 10 a.Ill. In this manner delay is avoided in those courts. Reason­
able adjournments before pleas are granted without question. 

A formal method of disclosure has been instituted by the Crown 
attorney in Ottawa.1l1n The technique is simply for the Crown attorney who 
appears in No.1 Court in the morning to be available in his office the same 
afternoon. He is thus at least superficially acquainted with the case. When 
a formal request for disclosure has been received froIll counsel, he ensures 
that the file is received from the police and that it contains sufficient infor­
mation. The object is to encourage defence counsel to make the ultimate 
decision with respect to plea as soon as possible rather than pleading not 
guilty, accepting a trial date, and then changing the plea at the last moment. 

91nFor our recommendations with respect to disclosure see chapter 2 of this Part. 
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In No.1 Court, if counsel indicates that he wishes to elect for a higher 
court or plead not guilty, the presiding judge does not accept a formal plea 
or election. Rather he notes thc case as "indicated" and asks the court clerk 
to set a date for trial or preliminary hearing as the case may be. This 
procedure avoids any question of the particular judge becoming seized of 
aU contested cases on his list and assures complete flexibility on the part of 
the senior judge in assigning judges. 

No. 1 Court is ·always presided over by an experienced judge with a 
competent justice of the peace acting as clerk. The clerk has a key role in 
the scheduling of cases. Although Crown and defence counsel are con­
sulted for estimates of time to be taken as well as with respect to the 
number and kind of witnesses, the final estimate is made by the clerk. His 
experience is such that his estimates tend to be quite accurate. He has at 
least a two month schedule showing every open date and every case set for 
each comt. In setting a date, the convenience of defence counsel is the 
prime consideration, subject to the availabilitj of Crown witnesses as con­
firmed by the court officer representing the investigating police force. 

Cases are set for a specific courtroom and time. Those set for a half­
day or less are specifically set for 10 a.m. or 2 p.m., either alone ?r with 
other cases. This avoids having the accused, defence counsel and WItnesses 
remaining in attendance all morning when their case is not called until the 
afternoon. 

Tht; court clerk keeps the master schedule and each week assigns court 
reporters and other personnel. He meets every Thursday with the senior 
judge and from the master schedule for the next .wee~ they assign a judge 
to each court. Every effort is made to keep each Judge s caseload eqUItable 
and diversified. Each judge generally has one or two half-days in a week 
when he is not scheduled for a court. Where a judge scheduled to sit is 
freed through a last minute guilty plea, the failure of an accused to appear 
for his trial, or for some other reason, he will inform the court clerk, who 
may transfer cases from another docket which might be slightly overloaded. 
As a result, it is rare for a docket not to be completed. 

There are a number of features of the system just described which are 
conducive to efficiency in scheduling and the elimination of delay. The 
practice of assigning judges to the remand court one day a week eliminates 
the tedium inherent in presiding over a remand court day after day. The 
system of remanding cases back before the same judge ensur~s ~r~ater 
judicial control. It also introduces some of the a~v.antages o~ an 1l1diVlduai 
calendaring system in terms of personal accountability of the Judge. 

It is apparent that the remand court is treated as a very important 
court in Ottawa. It is manned by experienced judges and a senior Crown 
attorney. The court clerk is an experienced justice o~ the peace .. The ~rac­
tice of starting sharp at 9: 30 a.m. allows counsel to dlspose of thelr busmess 
in that court quickly and efficiently and to be in another court at 10 a.m. 
without causing delays there. The removal of "show cause" hearings to 
desianated afternoons allows the list to be dealt with much more expedi-
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tiously. Cases are seldom set down for trial prior to counsel being on record, 
so that further remands are seldom requested on the "proceed" date. 

The system of Crown disclosure also assists in "brillging matters to a 
head". While the system has not yet been completely successful in having 
the police supply all of the necessary information at an early stage, it 
nevertheless represent:; a solid start. 

Defence counsel are hesitant to plead guilty prior to learning as much 
as possible about the Crown's case. If the Crown attorney does not receive 
the information until the morning of the trial, there will be a tendency on 
the part of defence counsel to plead not guilty as a matter of course, with 
serious consideration given to a guilty plea only.on the morning of trial 
after discussing the case with the Crown attorney. Indeed, serious prepara­
tion for trial may often take place only after this stage, so that further 
remands will be sought. The consequence may well be that Crown wit­
nesses will have been present and told to return on another date. 

Another feature of the Ottawa system is the promincnt role of the· 
court clerk. He participates in the assignment of judges by the senior judge 
and is treated with defercnce by the other judges. They clearly acknowledge 
him as the person responsible for the scheduling of cases and seem to 
cooperate fully with him. That type of attitude adds a great deal of flexi­
bility to the assignment of judges and scheduling of cases. 

The court clerk is also in direct control of the scheduling of cases on 
a day-to-day basis. He is accessible to counsel by telephone and is in a 
position to discuss individual cases. Thus, after a case has been scheduled 
to proceed, he can be informed of any compelling reasons for a further 
remand, the scheduled time freed for another trial and another date agreed 
upon (with the approval of the Crown attorney). It might be added that in 
practice, truly compelling reasons are required in order that a request for 
a remand be granted in this manner. 

The type of control described above by one person over the scheduling 
of cases and the allocation of court personnel is extremely valuable in en­
suring coordination between the various elements which constitute the 
system. It is obviously not possible, however, beyond a certain size of op­
eration. In such situations there must either be a fragmenting of the central 
control through delegation of responsibilities or else the operation must be 
broken down into smaller units. 

Many of the features of the system operating in the Provincial CO~Jt 
in the Judicial District of Ottawa-Carleton are also in effect in other locali­
ties in various combinations and together with other valuable features. In 
London, for example, the technique of commencing the first appearance 
court at 9: 30 a.m. is also used. Thus lawyers there are also usually able to 
reach their trial court by 10 a.m. where necessary. 

In Hamilton, the police have been making extensive use of appearance 
notices and promises to appear. Every police officer has a "court day", 

-------------- ....... ""11"\ 
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roughly every third week. The appearance notice or promise to appear is 
always returnable on the officer's court day and allows sufficient time to 
pernlit the accused to obtain legal advice before his first appearance. When 
given the notice he is also handed a memorandum explaining Ontario Legal 
Aid and given the address of the Legal Aid Office. Meanwhile, the officer 
promptly prepares a "Crown Sheet" which is, in effect, a preliminary brief. 
It is presented to a justice of the peace on the following day for his consid­
eration in deciding whether to confirm or cancel the appearance notice. A 
copy of the Crown Sheet goes to the office of the Crown attomey as well. 
As a result, ilie accused will likely have communicated Witll counsel prior 
to his first appearance. Defence counsel in turn will be able to communicate 
with a Crown attomey, who will be in a position to make disclosure. Thus 
a guilty plea can be entered on the first appearance, wiili sufficient evidence 
in the hands of the Crown attomey to enable him to speak to sentencing. 
From the information available to us, it would appear that the Provincial 
Court system in Hamilton has been operating with considerable efficiency 
over the last year. 

The system in effect in Windsor also has a number of useful features, 
including the arranging of trial dates by telephone. Another is the reserva­
tion of the last Friday of each month as an "update", so iliat where trials 
must be adjourned they need not wait tlle usual period between the last 
remand and the trial date, but can be held prior to ilie end of the monili 
in which the trial has been set. While there has been absolutely no sugges­
tion of improper influence, the system is subject to the criticism that it 
places an assistant Crown attorney rather ilian the court clerk in the central 
role with respect to the scheduling of cases. However, direct contact 
between ilie Crown attorney and defence counsel no doubt greatly facili­
tates tlle setting of dates and, in case of disagreement, problems can be 
resolved in court. Trial dates are being set at present approximately eight 
weeks in advance. 

In ilie County of Brant, His Honour Judge W. A. McDonald has 
prepared a manual to "bring together under one cover numerous memo­
randa and directions which have evolved over the years" regarding the 
procedures for ilie Provincial COUli (Criminal Division) for the County 
of Brant. The manual contains the following admonition: 

Trial dates are fixed at ilie convenience of all parties to the action. 
They are usually set a month or so in advance. Matters fixed for trial 
will not be adjourned on the trial date unless for EXCEPTIONAL 
reasons. Conflict with counsel's schedule would NOT be considered an 
exceptional reason. 

It may well be that other systems in Ontario have been reduced to 
writing and have not been brought to the attention of the Commission. On 
the other hand, many have not been reduced to writing and still consist of 
"numerous memoranda and directions which have evolved over the years". 
Indeed there are some that show little evidence of having ever been con­
sidered as complete systems. We recommend iliat the systems in existence 
for disposing of cases be formalized locally. Each locality where the Pro­
vincial Court sits should commit its system to writing. In the process of 
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doing this, modifications might well be introduced and the Crown ~ttor~ey 
and defence counsel should be consulted as well as the court clerk ( admm­
istrative clerk") where his role in scheduling is significant. The description 
of the system should be posted at the local couriliouse and distribute? .to 
members of the local bar. This process of formalizing systems of adlUll1lS­
tration should start immediately. 

The responsibility for reviewing and fllliher developing syst~n:s of 
administration should rest with the Regional Directors of Court Adnul1lstra­
tion, in consultation with the Chief Judge and the senior judges of the 
Provincial Courts (Criminal Division). The systems should be kept under 
constant review both with respect to the quality of justice dispensed under 
them and with ;espect to their efficiency as measured by case dispositions. 

The Commission realizes, of course, that the successful operation of 
systems of administration depends upon the quality of the personn~l that 
must work within them and that without capable people a system WIll not 
work. On the other hand, it is obvious that capable people operating wiiliin 
the framework of a logical and consistent system will be able to achieve 
considerably more than they could in its absence. While t~e present p~ob­
lems in the scheduling of criminal cases are not great outSIde Metr?politan 
Toronto we are of the view that substantial improvements are lIkely to 
result if 'our recommendations respecting the formalizing and reconsidering 
of systems of administration are implementet:. 

3. Metropolitan Toronto 

(a) Existing Situation 

As we indicated earlier, the problems in the administration of crim~nal 
justice in the Provincial Courts (Criminal Division) ir~ .MetropolItan 
Toronto are of an entirely different dimension from those ansmg elsewhere 
in the Province and cannot be adequately resolved by the relatively minor 
adjustments in administrative procedures whic? we recommende? under ilie 
previous heading. The situation in MetropolItan Toronto ments separate 
examination. 

Delay and congestion in the Ontario courts .ha;e manifested .th~m­
selves in their worst forms at the level of the Provmclal Courts (Cnmmal 
Division) in Metropolitan Toronto. There are regular occurre?ces in these 
courts which can only be termed disgraceful; occurrences WhICh are more 
and more frequently being brought to ilie attention of the public. In a 
recent case which attracted considerable public attention, a Toronto house­
wife was remanded in custody for psychiatric examination before her 
counsel was. permitted to call his client to te.stify on her own be~alf. The 
presiding Provincial judge heard only the testnnony of. the ~on:p~a11lants on 
a charge of common assault. The accused was detamed. 111 Jarl ~nd was 
released only pursuant to an order of a higher court grantmg her dIscharge 
from custody.02 

02Affidavits filed in Toronto Weekly Court office in support of an application for a 
writ of habeas corpus with certiorari in aid, and a request for the release of t~e 
prisoner. See also The Toronto Star, November 10, 1972 at p. 1; the reports m 
The Toronto Star, December 9, 1972 at p. 1 and December 11, 1972 at p. 8. 
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Numerous exanlples of delay and subsequent haste in disposing of 
cases were brought to the attention of the Commission, including instances 
of witnesses appearing for trial two and three times only to learn ultimately 
that the accused had decided to plead guilty. In one case, the accused, 
anxious to have his case determined, burst into tears upon being told that 
it would be remanded once more. In another, the mother of an accused 
attended at 10 a.m. when her son was scheduled to appear. At approxi­
mately 3 p.m. she left, also in tears, exclaiming that unless she returned to 
her work immediately she would lose her job. Nor was she able to take a 
second complete day.off work to attend at 10 a.m. the next morning (to 
which time the case was remanded). 

No useful purpose would be served by citing additional examples. It 
is suIIicient to state that the Commission is of the strong opinion that the 
standards of justice and public service provided in these courts are far 
below any standards acceptable in this Province. This is not to say that 
incidents similar to those referred to occur in any more than a small per­
centage of eases. Indeed, a majority of persons are treated fairly and con­
siderately. At the same time, however, a standard which tolerates the 
present frequency with which such incidents arise is far too low. We have 
already stressed the importance of the Provincial Courts (Criminal Divi­
sion) from the point of view of the public. There are many people attend­
ing as accused persons, witnesses and friends and relatives of persons about 
to be tried or sentenced who are nervous and frightened. All these persons 
have a right to be treated with respect, if not with compassion. FUtiher­
more, all accused persons should leave their trial feeling that they have had 
a full and proper heating. 

There are other consequences of delay in these courts which relate 
more directly to the basic aims of criminal justice. One of these aims, 
although Clearly not the only one, is to convict the guilty. It has been sug­
gested by Toronto Crown attorneys and defence counsel that delay offers 
more opportunity for acquittal apart from the merits than do most technical 
rules of evidence and procedure. With every additional remand there is an 
increased likelihood that, by the next time, a witness will have moved, died, 
become "fed-up" or that his memory will have faded. 

There have been frequent suggestions recently that tlle short sitting 
hours of the courts are in large part responsible for the current backlog of 
cases.03 It is too facile an explanation to conclude that because a judge may 
only sit for two hours in a particular day, more cases could be disposed of 
by having him sit longer. There are many other factors involved. Tlials 
must be set in advance. For a trial, the Crown attorney, defence counsel, 
police and other Crown witnesses and defence witnesses must all be present 
at the same time. Judges in Metropolitan Toronto are often precluded from 
sitting because one or more of the parties involved are not present. 

As will become evident from tlle discussion which follows, the Com­
mission believes that the unsatisfactory situation which prevails with respect 

93As of October 31,1972 there were almost 10,000 untried cases outstanding at "Old 
City Hall". 
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to the trial of criminal offences in the Provincial Courts (Criminal Divi­
sion) in Metropolitan Toronto, in particular at the courthouse known as 
"Old City Hall" (where the largest number of criminal cases are tried and 
the greatest number of problems occur) is the result of several factors, 
including the large number of cases to be tried in a single building, the 
nature of the physical structure in which they are tried, and the lack of 
suIIicient personnel (judges, Crown attorneys and adequately trained court 
staff) combined with the absence of any central administrative coordination 
and control over the scheduling of cases. While the relative weight of each 
of these factors cannot be ascertained with certainty, it is our view that any 
solution to the present problems arising in the administration of criminal 
justice in these courts in Metropolitan Toronto must be founded upon a 
recognition of all these factors. At the same time, care must be taken to 
ensure that "eIIiciency" is not increased at the expense of the quality of 
justice administered. 

We turn now to a more detailed examination of certain aspects of the 
administration of criminal justice in the Provincial Courts (Criminal Divi­
sion) in Metropolitan Toronto. The main courthouse ("Old City Hall") 
is located in the downtown area. As its name suggests, it was not primarily 
designed as a courthouse. In addition, there are three "satellite" courts 
located in the communities of Newmarket, Richmond Hill and Aurora. 
There at'e also four "suburban" courts located in Scarborough, NOlih York, 
Willowdale and Etobicoke. Finally, there is a courtroom at the police 
station on Regent Street which deals with overnight arrests for public 
intoxication. 

One or more Provincial judges sit at each of the suburban and satellite 
courts except the one at Aurora which is presided over solely by a justice 
of the peace, as is the court on Regent Street. Expansion of the operations 
of these courts is not possible because of space limitations. As of Novem­
ber 6, 1972, for example, as a result of overcrowding at the Scarborough 
court, traffic accident cases were to be transferred to "Old City Hall", 
where a special courtroom was designated to handle them. The large 
volume of cases at the Willowdale courthouse has resulted in all impaired 
driving and related charges arising in that area likewise being transferred 
to "Old City Hall". 

Thus by far the majority of Toronto's 25 Provincial judges of the 
Provincial Courts (Criminal Division) sit at "Old City Hall", where ap­
proximately two-thirds of all criminal cases in Metropolitan Toronto are 
dealt with. There are three outstanding features of the operation of the 
Provincial Courts (Criminal Division) at "Old City Hall" which account 
for the problems which exist at the present· time. The first is the sheer 
volume of new criminal cases received. Over 6,000 new criminal charges 
are received each month, or an average of between 200 and 300 new 
criminal charges every working day. While several charges may be laid 
against one person and more than one charge may arise out of the same 
incident, nevertheless the task of dealing with that large number of cases 
daily is a mammoth one. The problems simply of getting the people to 
court and handling the paperwork are in themselves very great. One sig-
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nificant result of the number of new charges received each day is that, 
taken together with the number of previous remands for which trial dates 
have not been set, it becomes impossible to have one central remand court. 
This in turn greatly reduces the degree of judicial control over the cases 
entering the court system. 

The second feature is the pervading influence of the physical structure 
itself. Within the courtrooms the acoustics are bad at the best of times. In 
addition, the noise from outside trainc oftcn drowns out much of what is 
said. Even under ideal conditions it is difficult for an accused person who 
is appearing for the first time, often without counsel and hibl1ly apprehen­
sive, to understand what. is happening. The lack of proper acoustics also 
contributes to the frequent misunderstandings which arise. 

Another aspect of the physical structure at "Old City Hall" is that 
there are no waiting rooms for members of the public, counselor judges. 
Judges must enter the courtrooms through the public doorway, possibly 
after coming up in an elevator with the accused or witnesses. There is 
nowhere to go during short adjournments. Occasionally prisoners are seen 
being transferred through public hallways in the custody of police officers. 
In the hallways police officers, accused persons, witnesses, counsel and 
members of the public are forced to mingle indiscriminately. The whole 
atmosphere can only be described as one of disorganized confusion. 

The physical structure also creates complications in the establishment 
of a system for disposing of cases. For example, the facilities are not 
adequate for holding prisoners overnight. Thus each morning there is a 
"round-up" of persons who are brought to the holding cells in the court­
house. Since facilities do not exist for feeding the prisoners, tlle system of 
handling remands must be such that the prisoners can be returned to the 
jails for their mid-day meal. Thus every effort is made to have those in 
custody dealt with by noon. Furthermore, the "remand courts" (the main 
ones being Courtrooms 21 and 22) are selected for this purpose in part 
because they are easily accessible from the cells. To transfer prisoners from 
the cells to one of the other courtrooms creates additional security risks. 
To avoid such risks, efforts are made where possible to try those in custody 
in one of the "remand courts", with the result that these courts are used 
for both remands and trials. 

The third feature of the operation of the Provincial Court (Criminal 
Division) at "Old City Hall" is the insufficiency of personnel and the 
absence of any central coordination and control over case scheduling on a 
day-to-day basis. There being at the present time no senior judge appointed 
for the region in which Toronto is situated, the Chief Judge of the Pro­
vincial Courts (Criminal Division) has been attempting to carry out the 
duties of both offices simultaneously. There are four judicial "vacancies" in 
Metropolitan Toronto, that is, appointments which have expired and which 
have not yet been filled. The number of Crown attorneys assigned to "Old 
City Hall" is clearly insufficient. Most important, however, there is no per­
son responsible on a day-to-day basis for the supervision of the scheduling 
of cases. In fact, case scheduling has not be~n carried out by court per-
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sonnel at all but mainly by police officers (who act as "court officers" and 
suggest a trial date when police witnesses can be available, the trial being 
set for that date if it is agreeable to defence counsel), and apart from occa­
sional directives from the Chief Judge there is no central coordination of 
case scheduling whatsoever. 

The results of this lack of adequate personnel and central administra­
tive control, as well as of the other features of the administration of 
criminal justice at "Old City Hall" described earlier, are clearly evident. 
The backlog of cases is enormous. Trials do not proceed, and indeed are 
often not expected to proceed, on the dates for which they are set. (The 
very use of the word "peremptory" suggests that there is at least some un­
certainty with respect to dates set without that condition.) Numerous 
remands often are granted, even after a date has been set for the trial or 
preliminary inquiry, partly as a result of the system of assigning judges to 
the main "remand courts", which does not allow for continuity between 
a particular judge and successive remands in a particular case. There is no 
clear distinction between the "remand courts" and the "trial courts", some 
trials being scheduled for "remand courts" and summonses and notices to 
appear being returnable in the "trial courts". Thus a major advantage of 
a "remand court", namely to separate those cases which are ready for trial 
from those which are not and thus to enhance the expectation that a trial 
or preliminary inquiry will in fact proceed on the date set, is greatly re­
duced. There is extensive reliance upon "overloading", or scheduling more 
trials than can be handled in one courtroom with the expectation that many 
will be adjourned without good reason. In othcr words, the expectation 
that a trial will not proceed on the date allotted is built into the system. 
The obtaining of delays for tactical reasons (such as for purposes of 
"judge-shopping"), either by the Crown or defence counsel, is thereby 
facilitated. Liberties are taken by counsel in the courts at "Old City Hall" 
as evidenced by the frequency with which counsel simply fail to appear, 
either because of personal scheduling conflicts or for other reasons. 
Finally, there arise the occurrences of delay, haste and confusion described 
earlier, which are both a reflection of the low priority given to the ad­
ministration of justice at "Old City Hall" and a result of the factors we 
have discussed. 

(b) Decentralization 

It should be stressed at the outset that the features of the operation 
of the Provincial Court (Criminal Division) at "Old City Hall" which we 
have been discussing (namely the large volume of criminal cases received 
each day, the nature of the physical structure, and the inadequacy of the 
present allotment of personnel combined with the absence of central co­
ordination and control on a day-to-day basis) are to a great extent inter­
related and that no solution to the problems which exist in this Gourt 
will be satisfactory unless all of the foregoing factors are taken into account. 
We have already pointed out that the large volume of new criminal charges 
which must be dealt with daily inhibits the establishment of a single remand 
court, which in turn reduces the possibility of central judicial control over 
all cases entering the system. Furthermore, even if a person were to be 
appointed at "Old City Hall" to be responsible for the scheduling of cases 
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on a day-to-day basis, the sheer volume of cases would dictate the necessity 
for duties to be delegated, with a consequential weakening of administra­
tive control, .!;reater impersonality in administration, and increased oppor­
tunities for manipulation (e.g., "judge-shopping"). 

In the context of the existing physical structure in which the majority 
of criminal cases in the Provincial Courts (Criminal Division) are tried 
in Toronto, or a replacement of comparable size, the volume of cases 
received must be taken as a constant (or, as a result of population growth, 
as an increasing quantity). The large volume of criminal cases to be dealt 
with does not create problems only because of the present physical struc­
ture of the building. As we shall demonstrate, undesirable consequences 
inherently flow from a situation where such a large volume of cases must 
be accommodated by a single unit. If these consequences are to be avoided, 
the concept of a large centralized structure handling a necessarily huge 
volume of cases must be abandoned. 

The Commission is of the opinion that the administration of justice 
in the Provincial Courts (Criminal Division) in Metropolitan Toronto 
should be decentralized. The daily volume of criminal cases should be 
broken down and dealt with by a number of separate and independent 
administrative systems, each located in a separate courthouse and each 
with an administrative clerk responsible for the scheduling of cases on a 
day-to-day basis. Otherwise, the sheer volume of cases inhibits the control 
of any administrator who may be appointed to be responsible for case 
scheduling. If such a person is faced with too many cases, it becomes im­
possible for him to maintain a high degree of personal contact with case 
scheduling on a day-to-day basis. More and more duties must be delegated 
and, with increased delegation, administrative control is weakened. More 
variables are introduced due to the size of the operation and greater im­
personality in administration occurs. These features lead to increased 
opportunities for the parties to manipulate the system and, as a result, to 
distort it. Indeed, in such circumstances, there are not only opportunities 
but also pressures encouraging such manipulations. There is also greater 
anonymity in a large and impersonal system. 

Furthermore, sheer size inhibits innovation and change in administra­
tive techniques, since the consequences of a dislocation in one large system 
may be considered too great to risk. This point is particularly significant 
when one considers that, in terms of volume of cases, Metropolitan 
Toronto accounts for roughly one-half the operations of the Provincial 
Courts (Criminal Division) in Ontario. 

There are many advantages in terms of the location of decentralized 
courthouses. There is, first of all, the greater convenience to members of 
the public simply through physical proximity. In a'Ckiition, easier coordina­
tion is possible between the courts and other related services such as 
probation services which must operate on a regional basis. There are also 
less tangible benefits related to a higher degree of visibility within the 
community of the administration of criminal justice. 
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It might be argued that a drawback to decentralization is that it would 
cause great inconvenience to defence counsel. It could be said that for the 
majority of persons who must attend in court with respect to criminal cases, 
whether as complainants, witnesses, sureties, accused or interested spec­
tators, it is a once-in-a-lifetime event or at least an event seldom repeated, 
and that any advantages accruing to these persons as a result of decen­
tralization are more than outweighed by the inconvenience to those whose 
business it is to be in daily or frequent attendance. Decentralization would, 
no doubt, result in some inconvenience to the relatively small group that 
constitutes the criminal bar that concentrates its practice in the area of 
downtown Toronto. On the other hand, advantages will accrue to suburban 
law offices and criminal law practices could be expected to develop in the 
vicinity of decentralized courthouses. Counsel would simply have to make 
judgments about accepting cases in another area, just as counsel in Windsor 
might at present have to decide whether to accept a case to be tried in 
Sarnia. In any event, bearing in mind the factors discussed earlier, we do 
not consider the argument based upon the convenience of defence counsel 
to be persuasive. 

We have also considered the suggestion that courthouses in Toronto 
be established on the basis of a division between criminal and civil cases. 
Under this proposal the civil cases at all levels would be dealt with in one 
courthouse and the criminal eases in another. While such a proposal may 
appear superficially attractive, we think it would aggravate the problems 
that exist at "Old City Hall" ratIler than alleviate them. We think the 
solution lies in decentralization. 

The type of decentralization for the Provincial Courts (Criminal 
Division) which we envisage is a distribution of all criminal cases in 
Metropolitan Toronto among separate courthouses, with each operating 
completely independently of the others. Each would have a complete 
establishment of judicial, court and Crown personnel assigned on a long 
term basis, together with a complete range of faeilities. General super­
vision over the administrative systems in operation in the cOllrthouses 
would be exercised by the Regional Director of Court Administration with 
responsibility for the region, reporting to the Provincial Director of Court 
Administration. 

It is obvious that the system of suburban courts described earlier 
does not represent that kind of decentralization. At present, approxi­
mately two-thirds of all criminal cases in the Provincial Courts (Criminal 
Division) in Metropolitan Toronto are dealt with at "Old City Hall". The 
remaining one-third are dealt with at five different courthouses, each with 
one or more Provincial judges who are assigned centrally from "Old City 
Hall". In fact, space limitations in these courthouses have resulted recently 
in certain classes of cases being assigned back to "Old City Hall". 

The Commission has considered the argument that the duplication of 
personnel, functions, services and facilities would be inefficient and uneco­
nomical. However, these facilities must be provided separately in the rest 
of Ontario. The size of the areas we have in mind for Metropolitan Toronto 
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would still leave them larger than any other single unit in the Province, 
permitting greater efficiency in the disposition of cases than exists at present 
and a higher degree of quality in the justice being administered. 

The Commission is of the opinion that the degree of decentralization 
should be based upon the concept of an optimum number of cases that can 
be handled on a regular basis by a single unit. In this regard we have 
already stressed how important it is that more cases should not be dealt 
with than will permit close judicial and administrative control. More spe­
cifically, the volume elf cases should be low enough to enable the cases to 
be dealt with in the first instance in one remand court and subject to 
personal supervision by the administrative clerk without a high degree of 
delegation or division of responsibility. 

It is important in planning the proposed courthouses that the kind of 
administrative system which each structure must accommodate be kept 
clearly in view. It is thus possible at this stage to consid~r an administra­
tive system without restrictions imposed by existing physical structures. 

One feature of a proposed system of administration which should be 
strongly considered is the concept of a first appearance court sitting on a 
continuing basis. It might, for example, sit from 7 a.m. to 9 p.m. and 
allow the accused to appear at any time within those hours to suit his con­
venience. The court could be presided over by a justice of the peace and it 
would not be necessary for Crown or defence counsel to attend for most 
of the appearances. Its purpose would be to bring cases to the point where 
the accused either has counselor clearly indicates that he docs not want 
counsel and there is a clear indication as to how the accused wishes to 
procced. When a case reaches this stage it could be assigned a date for the 
trial or preliminary inquiry or else assigned to a Provincial judge for 
guilty plea and sentencing. 

The approach envisaged would allow more than one appearance on 
the same day. Thus between the first and second appearances, telephone 
calls or visits could be made to lawyers and duty counsel could be con­
sulted. Disclosure might be obtained from the Crown attorney. Where a 
gUilty plea is to be entered, an interview could be arranged with the duty 
probation officer so that a preliminary pre-sentence report could be pre­
pared for the judge. Thus from the date of first appearance many matters 
could be disposed of or brought to the point where counsel is on record 
and a date for proceeding has been set. The important point is that often 
what is now accomplished during a two week remand could be done 
through an adjournment on the same day. Adequate facilities in terms of 
space for Crown counsel, duty counsel and probation services would have 
to be provided. 

Adequate interviewing facilities should be provided for defence 
counsel together with accessible telephones which could be used in privacy. 
Indeed, defence counsel might want to arrange for many interviews to take 
place at the courthouse. Ideally, an accused person would obtain his legal 
aid certificate soon after his first ~.ppearance. He might telephone counsel 
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who could arrange an interview at the courthouse for a certain date. The 
accused could be advised to request a remand until that date. On that date, 
defence counsel might interview his client at the courthouse, obtain dis­
closure. from the Crown attorney and appear in the assignment court at his 
convemence to set the date on which to proceed (perhaps agreed upon by 
the Crown attorney). If the guilty plea were to be entered the matter 
might be transferred to the appropriate court for guilty plea a;d sentencing 
a short while later. 

The .foregoing e~ampl~ of wh~t might happen is given merely to sug­
gest the ~ll1ds of consideratIOns which should be kept in mind in developing 
the precI~e system of a~minis.tration which should ultimately be adopted. 
~nother Important conSideratIOn relates to the granting of legal aid cer­
tificates. We recommend that the Law Society of Upper Canada and the 
Gove~nmel1t of O~tario revicw the existing procedures with respect to the 
~rant111g of legal aId certificates with a view to ascertaining how such cer­
tificates may bl;) obtained more expeditiously and whether, to this end, a 
branch of the Legal Aid Oflice should be situated in each of the decen­
tralized courthouses. 

Earlier, in. discl!ssing the physical structure of "Old City Hall", we 
referred to the madequaey of the facilities for holding prisoners. The new 
courthouses should each have proper facilities for holding prisoners. 

In recommending a series of decentralized courthouses for Metro­
politan Toronto, we do not purport to lay down a detailed plan for the 
future but rather a general direction to be followed a direction which 
rejects the building of a new large centralized struct;lre to replace "Old 
City Hall". If a large central structure is now built with a capacity to 
accommodate the situation ten years from now, it is true that the structure 
will be underutilized for the better part of ten years. After that time, how­
eve~, many of the same problems now arising at "Old City Hall" will 
agam have t? be faced, :-vith the additional complication that the building 
of an even bigger centralized structure at that later date will involve tearing 
down the existing one or building onto it (seldom a satisfactory solution). 
We cannot stress too strongly our view that decentralization is inevitable 
and should be accepted now as the policy for the future. It has the great 
advantage of allowing for expansion without upsetting what has already 
been established. 

The map in Appendix I sets out the five districts into which Metro­
politan Toronto is divided for the purposes of police administration. The 
first five courthouses could well be located in each of the five districts. 
However, it may not be necessary to construct all five at once. We are of 
the opinion that at least three should be built as soon as possible. If each 
courthouse contained approximately seven courtrooms in addition to the 
facilities described above, it would be close to an opti~um size. 

On the basis of the existing establishment of judges for Metropolitan 
Toronto, the foregoing proposal would result in an allocation of approxi­
mately nine judges per courthouse. That number should be adequate having 
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regard to the present volume of cases and the advantages of dealin~ with 
those cases in smaller units. However, these courts would be operatIng at 
close to capacity right from the start. 

The percentages indicated in each of the districts on the map in 
Appendix I represent the number of offences in eaeh district as a per­
centage of the total in 1972. These percentages correspond roughly to the 
charges arising in each area as a percentage of the total number of c~al .. ~es 
in Metropolitan Toronto. It might be useful, therefore, to locate the lIutlal 
three courthouses in districts one, three an,j five. Charges arising in district 
two could be dealt with in the courthouse in district one and charges 
arising in district four could be dealt with in the courthouse in district 
three. The result would be a roughly equal distribution of charges. Since 
populations are likely to grow most quickly in districts three and four, 
a new cOUlihouse would soon be needed in district four. Perhaps district 
two could then be divided into two parts, with one-half of its charges going 
to the district three courthouse and the other one-half remaining in the 
district one courthouse. While districts one and five are not likely to 
increase greatly in resident population, the "downtown" nature of the areas 
within them suggests that their crime rates arc likely to continue to 
increase. As new courthouses are built in the adjoining districts, therefore, 
the freed capacity would be available to accommodate such increases in 
crime rates. Eventually, even five courthouses might prove to be inade­
quate. The location of additional buildings would have to be dictated by 
circumstanccs existing at such future time. 

The police districts do not constitute rigid boundaries for our purposes 
but merely are used by way of illustration. Each contains a number of 
police divisions and wc understand that it would not cause great problems 
in terms of police administration to cut across the "regional" boundaries, 
provided that the divisions were left intact. 

We realize of course, that courthouses cannot be built uvernight and 
that a certain a~lOunt of time will be required before our recommendations 
with respect to decentralization can be fully implemented. There is no 
reason, however, why buildings cannot be leased to serve as courthouses 
until such time as courthouses can be built. (In fact, "Olel City Hall" is 
currently leased.) We also realize that more precise statistical information 
is required in order to determine the optimum number, size and location 
of courthouses and our comments with respect thereto are made as broad 
suggestions rather than as specific recommendations. We are firm in our 
view, however, that the concept of decentralization must be introduced 
as soon as possible into the planning of future accommodations for the 
Provincial Courts (Criminal Division) in Metropolitan Toronto. The de­
centralized system recommended is similar in principle to that which has 
been operating satisfactorily in London, England for Illany years. 

The foregoing recommendations, if implemented, would result in a 
basic change in the structure of the administration of criminal justice in 
Metropolitan Toronto. However, there is also much that can and should 
be done immediately with respect to the strengthening of the control of the 

\ r , 

The Provincial COllrts • 47 

scheduling of cases at "Old City Hall", and it is to this matter and related 
matters that we now turn our attention. Our recommendations with respect 
thereto should not, however, be taken to represent a complete or ultimate 
solution to the problems which exist in the Provincial Courts (Criminal 
Division) in Metropolitan Toronto. 

(c) Personnel 

As indicated earlier, one of the features of the operation of the Pro­
vincial Court (Criminal Division) at "Old City Hall" is the insufficiency 
of personnel and the absence of any central coordination and control of 
case scheduling on a day-to-day basis. There is no senior judge appointed 
at present for the region in which Metropolitan Toronto is situated and 
the Chief Judge has had to assume the duties of the senior judge, including 
the assignment of judges on a day-to-day basis. In this he is assisted by a 
senior justice of the peace, who has been informal'.y designated as the Chief 
Judge's "e:zecutive assistant". The dual responsibi1ities imposed upon the 
Chief Judge permit little more than a "patchwork" approach to case schedul­
ing at "Old City Hall". As Chief Judge, he must spend considerable time 
outside Toronto, providing direction and leadership to all judges of the 
Provincial Courts (Criminal Division) with respect to practice and recent 
changes in the law. The responsibility of the senior judge for the region 
which includes Metropolitan Toronto is a large one, requiring the close 
attention of a single person on a day-to-day basis without the distraction 
of those other administrative responsibilities which mllst be borne by the 
Chief Judge. We recommend that a senior judge be appointed inullediately 
for this region. 

Furthermore, while there is at the present time a court administrator 
at "Old City Hall", he has no involvement at all in the day-to-day schedul­
ing of cases, his time being spent supervising all the administrative person­
nel of the Provincial Courts (Criminal Division) for the Judicial District 
of York. In 1971 the total caseload in this district exceeded the entire 
caseload of the rest of the Province. A large percentage of this cascload 
involved traffic matters under The Highway Traffic Act and municipal by­
laws. The task of supervising the collection of fines and issuing, serving ancl 
keeping track of documents is a massive one and clearly a man of high 
calibre is required to perform it. However, there remains no person respon­
sible on a day-to-day basis for the supervision of the scheduling of cases, 
ancl as has already been pointed out, this void has been filled by police 
officers. We recommend that an "administrative clerk" be appointed im­
mediately at "Old City Hall" to be responsible for the clay-to-day sched­
uling of cases. He should be provided with adequate office space and 
support staff and should be accessible to the Crown and defence counsel, 
both personally and by telephone. Police officers should be completely 
phased out of their present role with respect to case scheduling. (The role 
of police officers acting as "court officers" in other capacities has already 
been discussed.) 

We believe that the designation of a senior judge for the Metropolitan 
Toronto region together with the appointment of an administrative clerk 
responsible for the scheduling of cases woule! result in considerable im-
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provemen. in the present conditio~s at. "Old City Hall" .subject, however, 
to the qualifications expressed earlIer WIth respec~ to the Inher~nt problems 
posed by the large volume of cases and the physIcal structure Itself. 

In addition to the vacancy in the office of senior judge, there are, as 
we have said before, four judicial "vacancies" (appointments which have 
expired and which have not yet been filled) in Metropolitan Toronto. We 
recommend that these four vacancies be filled immediately. We note 
that despite the existence of these vacancies in Metropolit~n Toronto, 
Toronto judges are frequently sent to various parts of the ProVInce to sub­
I>titute for judges who have become ill. W~ strongly d~sappro~e of the 
practice of drawing upon the regular establIshment of Judges III Metro­
politan Toronto to meet the ne.eds of other are.as. ,!hese needs could be 
met at least in part by the appomtment of part-tIme Judges from the ranks 
of retired Provincial judges, recommended earlier. 

Additional courts cannot operate unless Crown attorneys are avail­
able as well. At the present time, Crown attorneys are assigned. t~ "Old 
City Hall" on the basis of one per operating courtroom, penmttmg no 
flexibility unless one happens to finish early in his courtroom. We recom­
mend that four extra Crown attorneys be assigned immediately to "Old 
City Hall". 

(d) Dispo~,;ition of Cases 

As stated earlier, the sheer volume of cases prohibits the establishment 
of one remand court at "Old City Hall". There are, therefore, a number 
of courts of first appearance, the main ones being courtroon:s 21. ~~d 2~. 
The division of input into these courts is based upon th.e. po~ce dl~ISIO~ I? 
which the alleged offence took place. Thus, charges ansmg 11l poh~~ dl~l­
sions 11, 52, 55 and 56 are brought to courtroom 21 and those ansIng In 
polic~ divisions 14, 51, 53 and 54 are br~ught .to courtroo~ 22. When a 
trial date is set it is set for a correspondmg tnal comt. Tnals, the dates 
for which have 'been set in courtroom 21 are normally conducted in court­
room 34 and tlIose dates set in courtroom 22 are conducted in courtroom 
32. As ];lentioned earlier, however, if the accused is in custody his case 
will likely remain for trial in the remand court; in addition, summons~s 
are now being made returnable in courtrooms 32 and 34 for 2 p.m: (as IS 
also ilie case for appearance notices; promises to appear and recoglllzances 
to appear). 

Not all first appearances are in courtrooms 21 and 22. There is a 
separate court of first appearance for female offenders (courtroom 2~). 
This separate remand court arises out of the n.!ed for separate holding 
facilities for female prisoners. Males charged with assault and morals 
charges against women also appear iliere. Trials set in c~urtroom 28 are 
conducted in courtroom 33, although trials also take place In courtroo.m 28 
and summonses are also returnable in courtroom 33. Courtroom 25 IS tl'~e 
court of first appearance for persons charged with drug offences. This 
separation is largely based upon the fact that these eases are prosecuted by 
a federal agent rather than through the Crown attorney's office. So~e of 
these trials are conducted in courtroom 27 but some are conducted III the 
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court of first appearance. Courtrooms 26 and 35 are used in a similar way 
for impaired driving and related offences. Courtroom 43 is used for other 
criminal driving offences. Courtroom 24 is used for all charges arising out 
of The Liquor Control ActD4 and The Liquor Licence Act.95 Other court­
rooms are designated for "special proceeds" (involved cases which are 
likely to take a lengiliy period of time) and ad hoc for use when required 
and when an extra Crown attorney and judge are available. 

At the present time, judges are assigned on a monthly basis to par­
ticular courtrooms. Each month a "starting list" is prepared, listing each 
of the courtrooms in "Old City Hall", as well as those in the "suburban" 
and "satellite" courts, and designating one judge for each of them. Thus the 
judge assigned to courtroom 32 will sit there every working day of the 
montll and hear nothing but trials assigned from courtroom 22. A judge 
assigned to courtroom 26 will hear impaired driving and related offences 
every day for a month. Courtrooms 21 and 22 are considered to be par­
ticularly heavy assignments. Sitting in the first appearance courts has been 
descdbed by ilie Chief Judge as "a very exhausting experience". He tries 
to arrange for a one month assignment to one of these courts to be followed 
by an assignment to a court where the pressure of the list is not as great. 

The monthly list is only the starting point in the assig1ll11ent of judges. 
Adjustments are required on a day-to-day basis. For example, there 'are 
special cases which may take lengthy periods of tinle. If a judge has heard 
part of the evidence in a case that has had to be adjourned and the judge 
has been assigned meanwhile to another courtroom, it will be necessary 
for that case and the judge to be brought together on the date set for com­
pletion of the trial. Adjustments also have to be made if a judge falls ill. 

Reference has already been made to one of the main problems at 
"Old City Hall", namely that trials do not proceed on the dates for which 
they are set and numerous remands are often granted. In addition, there is 
a firm expectation among all parties concerned that trials will not proceed 
on the date allotted. The main purpose of a remand court is to separate 
those cases which are ready to proceed from those which are not and 
thereby to enhance the expectation that a trial or preliminary inquiry will 
in fact proceed on the date set. The effectiveness of the remand courts has 
been reduced to the extent that the distinction between the remand courts 
and the trial courts hES become blurred. 

We recommend, therefore, that an attempt be made to demarcate 
more clearly ilie remand courts from thc tdal courts at "Old City Hall". To 
this end, it might be possible to rearrange the designation of courtrooms 
and the assignmcnt of certain kinds of cases. For example, a separate court 
for impaired driving cases seems to have been largely the result of the 
frequent appearances in such cases of breathalizer operators, it being 
tllOught desirable to enable them all to appear in the same courtroom. With 
the increased use of the certificate in proving alcohol-blood ratios, how­
ever, there may no longer be any reason to separate these cases. The 

o4R.S.O. 1970, c. 249. 
95R.S.O. 1970, c. 250. 
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assignment to the trial courts of first appearances pursuant to summon~es 
results in part from a need to fiU in vacant afternoons. These often anse 
because cases scheduled for a particular day are disposed of in the morning 
due to a large number of remands. The extent to which the physical plant 
and the sheer volume of cases at "Old City Hall" inhibit and, indeed, pre­
vent the establishment of a central remand court has already been pointed 
out. However, efforts should be made not to detract any more than is abso­
lutely necessary from the principle that appearances for the purpose of 
remands should be separated from appearances for the purpose of pro­
ceeding. Remand courts should not be used for trials and trial courts should 
not be used for first appearances. 

Extensive reliance upon "overloading" also detracts from the expecta­
tion that a case will be proceeded with once a trial date has been set. 
When a particular courtroom can handle six trials of impaired driving in 
one day and fourteen trials are scheduled with the clear expectation that 
many will be adjourned, the system builds in an expectation that trials m~y 
be adjourned without good reason. In order to accommodate every tnal 
that is set and to make it clear that trials are expected to proceed on the 
date set, trials taking less than a full day should not all be set for 10 a.m. 
but for 10 a.m. and 2 p.m. If a trial is to take less than a half-day so that 
two or more trials are scheduled for one half-day, they should be scheduled 
by the hour. For the disposition of impaired driving charges, for example, 
it might be possible to schedule two cases for 10 a.m. and one for 11: 30 
a.m. Similarly, two could be scheduled for 2 p.m. and one for 3: 30 p.m. 
Such a system of case scheduling should, in the long run, result in a 
greatly improved utilization of judicial time. 

In order to establish the "expectation" referred to above, a case 
should not leave the remand courts until it is in fact ready to proceed. In 
most cases, this will mean that the accused will be represented by counsel 
who will agree to the trial date. At first it will be necessary to impress 
upon counsel that he has been given a specific time for a tlial date and that 
he is expected to proceed on that date. He should be told that if for any 
reason it will be impossible for him to proceed as scheduled he must inform 
the administrative clerk (once he is appointed, established and accessible) 
so that another trial can be scheduled for the time allotted. The duty of 
counsel is discussed at greater length below. 

Quite apart from the fact that delay resulting from numerous remands 
often works to the advantage of the defence, there are often specific reasons 
why delays might be sought for tactical reasons, either by the Crown or 
defence counsel. It is, therefore, necessary that the judiciary be in a position 
to limit excessive remands, and the system of administration within which a 
judge is operating should support and encourage him in the exercise of this 
function. The key role in eliminating excessive remands must fall to the 
individual judge in the particular case. Circumstances vary so greatly that it 
is not possible to lay down precise rules as to when remands should or 
should not be granted. Nor is it possible to suggest a maximum number of 
remands for all cases. It is clear, however, that remands cannot be granted 
whenever the accused, counselor Crown counsel requests them. Otherwise 
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trials would never proceed. There will occasionally be emergency situations 
such as illness or death which will necessitate delay. On the other hand, 
there may be conscious efforts to deJay, or liberties taken with the court 
simply for the convenience of counsel. It is obvious that there must be some 
balancing of the accommodation of the accused and the due administration 
of justice. 

The Ontario Court of Appeal has considered the problem of remands 
in a number of recent decisions. In some of these, it has quashed convic­
tions where the accused has been tried in the absence of counsel. In others 
which have been brought to the attention of the Commission, the court has 
apparently upheld convictions in trials in which the accused was not repre­
sented by counsel. Unfortunately, reasons do not appear to have been given 
in the latter group of cases. The decisions in which reasons were given are 
discussed later. However, it can be said generally that in these cases the 
Court of Appeal has stressed the importance of "the appearance that justice 
has been done". It is, therefore, important not only that the accused be 
given ample opportunity to retain counsel and prepare for trial, but also 
that this opportunity be apparent. This is a right, however, which should 
not be abused for the purpose of delay or frustrating the course of justice. 

Thus, prior to forcing a case on to trial, there should exist a train of 
events clearly establishing the appearance that justice has been done. Every 
case which comes before the remand court should be treated with a view 
to developing such a train of events. At some stage, the judge will have to 
make a decision that the accused has received fair and adequate oppor­
tunities to prepare for trial and that it is apparent that justice has been 
done. 

In order for a judge to make a decision that a trial be forced to 
proceed, however, it is necessary that he have a knowledge of the past 
history of the case. In other words, it is desirable that there be some con­
tinuity between a particular judge and successive remands in a particular 
case. Under the existing system of assigning judges at "Old City Hall", 
that continuity is difficult to achieve. At present, the presiding judges in the 
main remand courts (as in the other courts) sit there for only one month 
at a time. Thus the presiding judge will often not see a particular case 
through more than two remands. When a case is remanded to the next 
month, it comes before a different judge. Reasons for remands are seldom 
recorded by the judge or court personnel. Thus it will be more difficult :nr 
the presiding judge to decide that a trial should be scheduled with a view 
that it be held even if the accused requests a further remand on the trial 
date. 

The system of assigning judges to the main remand courts should be 
modified to allow greater continuity. We recommend that judges be assigned 
to these courtrooms on a one-day-per-week basis rather than for five days 
per week for one month at a time. For example, a particular judge would 
be assigned to courtroom 21 every Monday for a year or even longer. On 
the other days of the week he would be assigned either to other court­
rooms, preferably on the same basis, or be given time in his office to carry 
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out his other duties. We recommend in addition that the practice be adopnd 
of remanding cases for periods of seven days or multiples of seven days. 

The continuity over particular cases resulting from the foregoing rec­
ommendations should make it easier to decide whether or not the reasons 
given by an accused or by his counsel in requesting fur~er adjou~n~ents 
are genuine. When 10 and 12 adjournments prior to tnal or prehmmary 
inquiry have come to be fairly commonplace, it is difficult to deny that 
closer judicial control,of this na.ture is necessary. -:r:h~ m~thod sugge~ted 
for assigning judges also has me advantage of elllUmatmg the tedium 
and pressure of sitting in the main remand cou:ts . d.ay af~er day fo~ a 
month. In addition, it pre: ,ides an incentive to the mdividual Judg~ t~ ?nng 
cases to a point of finality by allowing him to keep track of. ~ndivId~al 
cases. In other words, it introduces an element of accountabIlity wh~ch 
seems to have been instrumental in the success of the individual calendanng 
systems adopted recently in parts of the United St~t~s: Ju~ges seem to 
acquire a personal rather than an impersonal responsIbIlity WIth respec.t to 
particular cases, which manifests itself in ways which ultimately result m a 
speedier disposition of cases. 

For similar reasons the same method of assignment should be applied 
to the other courts as w~l1. It would be preferable, for example, for a judge 
to hear impaired driving cases one day per week for six months than for 
him to sit in the same courtroom hearing the sanle kinds of cases day after 
day for a solid month. Furthermore, some flexibility is thereby introduced. 
For example, it might be found that a particular "specialty" court need 
only sit four days per week or that an extra day need be added each. week. 
The system of assignment which has been proposed could more easily ac­
commodate such variations. 

There are, generally, two stages through which a case must p1:oceed 
before it is ready for disposition. The first stage involves the obtammg of 
counsel for an accused person who appears without counsel, or a clear 
indication from the accused that he wishes to proceed without counsel. The 
second stage occurs once counsel has been retained. At tillS point the trial 
or prelintinary inquiry must be set for such future date as will allow counsel 
time to prepare his case. In addition, he must be present and ready to 
proceed on the date set for the trial or preliminary inquiry. 

With respect to the first stage, the Commission has received ~ ~umber 
of subrnissions to the effect that many accused persons are obtammg un­
necessary remands by using the excuse that they have not had an oppor­
tunity to obtain counsel. It is said that with more liberal bail provisions 
most accused persons have little interest in proceeding to trial. There have 
also been suggestions that delay in obtaining a legal aid certificate has been 
a major excuse used by these persons. 

In R. v. HoareO G the Ontario Court of Appeal quashed the convic­
tion of a seventeen-year-old boy on a charge of exposing obscene writing 
to public view. The accused was apprehended while selling newspapers on 

06[1970] 20.R. 165. 

The Provincial Courts 53 

a city street. He was kept in custody over the weekend and brought to 
court on Monday. He was asked if he was ready to proceed and, upon his 
indication that he was, he was tried and convicted without counsel. 
Aylesworth J.A., delivering the judgment of the Court of Appeal, said: 07 

We think the learned Provincial judge, acting as Magistrate, in all the 
circumstances with which he was confronted, should have either 
strongly urged the accused to obtain counselor should have adjourned 
the hearing with instructions to the Crown actually to get in touch with 
the accused person's parents; that is to say, should have taken some 
measure to see that, as far as he possibly could, arrangements were 
made to make it probable for the accused's defence to be put as fully 
as it could be put in the circumstances. 

The court concluded that on all of tile facts there was not the ordinary 
appearance of justice and quashed the conviction. 

Mr. Justice Aylesworth also delivered the judgment of the Court of 
Appeal in another decision quashing a conviction for similar reasons. In 
R. v. Pattersol1,ns he stated as follows: 

The facts are very simple. The appellant who, so far as the record is 
concerned, had no previous Court experience - certainly there is no 
evidence of any previous record of convictions against him - after 
two remands of the charge, was compelled to proceed with his trial 
without counsel. It is true a date for trial, namely October 27, 1971, 
had been fixed on the occasion of a previous remand in September. 
The appellant never had any counsel in those proceedings. He at­
tempted on the day before the day fixed for trial to secure the services 
of the counsel who appeared for him in this Court, but was then 
informed on that day by that counsel that he, the counsel, was not 
free to take the case the following day and could not act accordingly. 
On the return date of the trial the following day the accused stated he 
was not ready for trial because he was without counsel. 

The learned Provincial Judge, who has much experience in these mat­
ters, decided that the trial must proceed nevertheless, and the trial was 
held accordingly and the appellant convicted. With respect, we think, 
in the particular circumstances relevant to this case, the Provincial 
Judge was wrong and we think he exercised his discretion wrongly on 
the subject. 

A sintilar result was reached in yet another case.oo 

We are of the opinion that the decisions referred to above do not in 
any way detract from the power of a Provincial judge to deny further 
remands and to insist upon proceeding in a proper case. There is nothing 
in any of the decisions to suggest that they were cases involving undue 
delay. In the Hoare case, for example, the accused was appearing for the 

07lbid. at p. 166. 
98Unreported, appeal argued March 7,1972. 
90R. v. Talltardilli, unreported, appeal argued February 3, 1971. 
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first time. In the Patterson case, there had been two remands. Nor was 
thcre any suggestion of any undue delay on the part of the accused, either 
by design or through laxity, in the third case mentioned above. 

What the decisions do indicate, however, is that certain steps should 
be followcd before a case is forced on to trial. In each case the accused 
should be told of his right to counsel. Beyond the first remand or two the 
accused should be explicitly warned of the consequences of not being repre­
sented by counscl at his next appearance. Where the judge is of thc opinion 
that thc accused is not sincere in his efforts to obtain counsel, the accused 
should be so informed. The accuscd should also be advised that the tlial 
date is being sct, for example, four weeks in advance, and that if he ar­
ranges for counsel immediately and informs his counsel that a trial date has 
been set, he will be able to be represented. In addition, he should be told 
explicitly that if he waits until shortly before the trial date to obtain a 
lawyer the court will not accept as an excuse for a further remand that 
counsel has not had time to prepare. Finally, while it is tme that duty 
counsel can and should warn an unrepresented accused person of the 
consequences of not being represented by counsel at his next appearance, 
it is also important that such warnings be stated for the record and, there­
fore, by the court. 

Where a trial date has been set for an accused pcrson in the manner 
outlinl'd above, the proceedings should be recorded by the court reporter 
and a transcript made available to the trial judge as required. The trial 
judge will then be in a position to make a judicial decision. IE a proper 
train of events has been set by the judge in the remand court to ensure 
the appearance of justice, the trial judge should have no hesitation in 
proceeding. He should, however, state for the record the factors which 
have led him to the conclusion that the trial must proceed in spite of a 
request by or on behalf of the accused for a further remand. Where a trial 
judge exercises his discretion judicially in refusing to postpone a trial in 
that he directs his mind to the proper question, does not take into account 
extraneous considerations and acts in good faith and without bias, his 
decision is not reviewable on appeal,1oo 

Delay in obtaining a legal aid certificate is often stated as a reason for 
requesting further remands. Ordinarily, applications for certificates take 
approximately two weeks to process, so that a three week remand will often 
be necessary. Furthermore, the accused might not submit his application 
until the day before his next court appearance, with the result that a 
further rcmand will be necessary. There is, therefore, often a pattern of 
three or four appearances prior to retaining counsel. We have already made 
rcference to the need for a review of the existing situation with respect 
to the granting of legal aid certificates. lol Consideration might also be given 
to the adoption of a technique similar to that used in Hamilton, whereby 
an accused who is required to appear in court by summons, appearance 
notice, promise to appear or recognizance is given a memorandum in addi­
tion to the summons or other document, setting out the address and phone 
number of the nearest Legal Aid Office. 

lOODarville v. R. (1956), 116 C.C.C. 113. 
10lSupra at p. 45. 
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Problems of delay do not end once counsel have been retained. We 
are of the view that counsel take far too many liberties in the Provincial 
Courts (Criminal Division), by frequently failing to appear as scheduled. 
To cite but one of several similar instances which have come to our atten~ 
tion, on one day recently nine cases were fixed for trial at 10 a.m. at "Old 
City Hall" and at 10: 15 a.m. none proceeded. In at least four of these 
cases, lawyers were on the record and failed to appear. Instances have 
come to our attention of defence counsel setting trials at "Old City Hall" 
and at one of the suburban courts for the same morning, necessitating an 
adjournment either at "Old City Hall" or at the suburban court. Some 
lawyers regularly use delay as a defence tactic in itself, a practice which 
would appear to be inconsistent with counsel's duty to the court as laid 
down in the Canons of Legal Ethics, which require counse1's conduct to be 
characterized at all times by candour, fairness, courtesy and respect.102 

One reason frequently given for counsel not appearing as schcduled 
is the occurrence of cOl.!rt conflicts with rcspect to counsc1's personal 
schedule. Often counsel will schedule a number of mattcrs at "Old City 
Hall" for the same morning in order to maximize efficiency in his own 
scheduling. Such a practice creates havoc for tlle courts. One technique 
that would assist in reducing conflicts would be to commence the remand 
courts onc-half hour prior to the regular court times. This would permit 
counsel to attend to his appearances in the remand courts from 9: 30 a.m. 
to 10 a.m. and from 1: 30 p.m. to 2 p.m. He would then be in a position 
to proceed with any trials or preliminary inquiries 3cheduled for 10 a.m. or 
2 p.m. in other courtrooms. We discuss conflicting court appearances 
later. 

Where an accused is not represented by counsel, not through his 
own misconduct but through that of counsel, tlle Ontario Court of Appeal 
has held that the accused may not be forced on to trial.103 The position 
taken by the Ontario Court of Appeal may be contrasted with that taken by 
the Court of Appeal in England, which has held that an accused person 
may be forced on to trial where he is unrepresented solely through the 
fault of his counsel.104 While the Ontario position is in our view preferable, 
it does invite serious disruptions to case scheduling unless counsel can be 
discouraged from not appearing at trial. To this end, a sanction is clearly 
necessary. 

There may be some question as to whether or not a Provincial judge 
has the power to convict counsel for contempt of court as a result of his 
failure to appear for a trial on a date to which he has consented. Section 
9 (1) of the Criminal Code provides: 

Where a court, judge, justice or magistrate summarily convicts a 
person for a contempt of court committed in the face of the court and 
imposes punishment in respect thereof, that person may appeal against 
the punishment imposed. 

l02The Law Society of Upper Canada, Professional Conduct Handbook, Ruling 1 
(Canons of Ethics), Canon 2. 

l08R. v. Murphy, unreported, argued January 22, 1970; R. v. Duguay, unreported, 
argued November 1, 1971. 

l04R. v. Kingston, 32 Crim. App. Rep. 183. 
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In McKeown v. The Queen/ou the Supreme Court of Canada upheld a con­
tempt conviction by a County Court judge against a barrister who failed to 
appear at a trial, holding that the contempt in question was one com­
mitted "in the face of the court". On the basis of the majority decision in 
this case it would appear that a Provincial judge has power to cite counsel 
for contempt of court in proper cases where he has failed to appear on the 
date set for trial. It may be pointed out that the effect that the provisions of 
section 440 of the Criminal Code may have on the power of judges to com­
mit summarily for contempt was not argued or considered in either the 
majority judgment or the minority judgments. The section reads as follows: 

Every judge or magistrate has the same power and authority to pre­
serve order in a court over which he presides as may be exercised 
by the superior court of criminal jurisdiction of the province during 
the sittings thereof. 

Whatever may be the application of the McKeown case to the subject 
we are here discussing, we think that resort to the criminal law for the pur­
pose of regulating the attendance of counsel in the court is not the best 
procedure. We think the matter can best be resolved by treating it as one 
concerning the duties of counsel to his client. In our opinion, the interests 
of justice can best be served by an amendment to The Law Society Act100 

making it an offence punishable on summary conviction for counsel 
properly retained to fail without lawful excuse to appear on behalf of his 
clients as and when a case has been set for trial. In any case counsel who 
fails to appear should be reported to the Law Society of Upper Canada 
for possible disciplinary action.107 

No doubt there will be situations where counsel simply cannot pro­
ceed because of sickness or accident. Such reasons would constitute lawful 
excuse. However, conflicting court appearances scheduled beforehand 
should not. On the other hand, there might well be circumstances in which 
counsel may be engaged in a trial in another court which is unexpectedly 
prolonged. Such situations are inevitable, just as it will be inevitable that 
adjournments will have to be sought in other courts due to unexpected 
prolongation of trials in the Provincial Courts (Criminal Division). In such 
circumstances the duty of counsel should be to communicate with the ad­
ministrative clerk and Crown counsel at the first opportunity so that all 
interested parties, including the judge, might be so advised. 

The Law Society of Upper Canada has laid down the principles which 
should govern the right of counsel to withdraw from a criminal case prior 
to its commencement. These are contained in Appendix II and further dis­
cussed in Part III of this Report. The continuity that we have recom­
mended between individual judges and successive remands in particular 
cases should assist somewhat in providing closer supervision of cases. A 
trial judge would appear to have the power to force on a trial where a last 

105(1971), 16D.L.R. (3d) 390. 
10oR.S.O. 1970, c. 238. 
107The role of counsel and our recommendations with respect thereto are discussed 

at greater length in Part III or this Report. 
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minute adjournment is sought on the basis that the accused wishes to dis­
charge counsel and retain new counsel, the accused's right at this stage 
being not to retain new counsel but merely to proceed with the trial and 
conduct his own defence. lOS 

We have been considering the problem of trials and preliminary 
inquiries not proceeding on the dates set primarily with reference to defence 
counsel. It also occurs frequently, however, that the Crown is not ready to 
proceed. Witnesses might not be present or the Crown attorney might wish 
to have further time to prepare his case. We are of the view that trial 
judges should take the same strict attitude with the Crown attorney as they 
should with defence counsel. The Crown should be ready to proceed at the 
time and on the date scheduled. Where no valid reason exists for post­
poning the trial, the prosecution should be required to proceed even if that 
means it will have no evidence to adduce and the accused will be acquitted. 
Where a Crown witness fails to appear, a postponement of the trial should 
be granted at the request of the Crown attorney only where that witness has 
been properly subpoenaed. 

The practice has arisen recently in Toronto of serving subpoenas on 
witnesses in criminal cases by mail. The procedure obviously saves a great 
deal of time on the part of police officers. On the other hand, it is clearly 
not authorized by the Criminal Code, which requires a subpoena to be 
delivered personally by a peace officer to the person to whom it is directed 
or, if that person cannot conveniently be found, left for him at his last or 
usual place of abode with some inmate thereof who appears to be at least 
16 years of age. 100 The end result is that a prospective witness in a 
criminal case who has been served with a subpoena by mail is under 
no obligation to obey it. This may present very real problems in the 
administration of the courts in the future. It should receive the close 
scrutiny of the court administrators for the purpose of ascertaining what 
changes, if any, may be required:'1 the law. 

The fact that different judges have different attitudes toward sentenc­
ing is frequently a factor contributing to the seeking of remands. There is 
a considerable degree of uniformity with respect to the type of sentence 
given i~ certain cases among many judges. Other judges, however, have 
reputatIOns of being harder on certain types of offenders than on others. 
As a result, a considerable amount of time is often expended by counsel 
in manoeuvring to come before certain judges and to avoid others. 
Examples have been brought to the attention of the Commission where 
d~fence counsel simply refuse to proceed before certain judges. When a 
tnal has been scheduled and a certain judge happens to be sitting on that 
date, almost any excuse will be put forward to have the case remanded 
once more, in the hope of subsequently coming before a judge who is more 
acceptable in the eyes of counsel. The practice of judge shopping has a 
debilitating effect upon attitudes towards the judicial process and is a 
significant factor in increasing the number of remands and therefore 
delays in the ultimate disposition of cases. The system of scheduling case; 

lOSSpataro v. The Queen (1972), 7 C.C.C. (2d) 1 (S.C.C.). 
looCriminal Code, 55.629,455.5(2). 
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and assigning judges should be established in a manner that will discourage 
counsel from seeking remands in order to avoid a particular judge.llo 

Another underlying motive for seeking remands on behalf of the 
accused is the desire of defence counsel to obtain maximum disclosure of 
the Crown's case prior to trial. Most counsel consider it their duty, prior to 
advising a guilty plea, to learn as much as possible about the amount and 
kind of evidence the Crown has. This is entirely justifiable and, indeed, 
necessary if proper advice is to be given. In spite of the importance of this 
stage of the criminal process however, there is no established system for 
obtaining such disclosure. At the present time it depends entirely upon 
informal contacts between defence counsel and the Crown attorney. 

The guilty plea is an important aspect of a smoothly operating system 
of administration, simply because the disposition of a case pursuant to such 
a plea is much more expeditious than disposition by trial. Crown witnesses 
usually need not be called, the facts are often agreed upon and the whole 
matter usually takes a fraction of the time of a trial. It is thus an inefficient 
use of resources for trials to be held in cases where guilt can easily be 
proven and that is known by an parties beforehand. Of course, the decision 
to plead guilty must always rest with the accused and no influence should 
be used to encourage a guilty plea. A fundamental element of our system 
of criminal justice is its ability to accommodate every not guilty plea with 
a complete trial consisting of aU the procedural protections guaranteed by 
law. On the other hand, letting an accused know, through his counsel, the 
extent of the Crown's case against him cannot be said to constitute 
influence. 

The Commission is of the opinion that an adequate system of disclo­
sure would encourage more guilty pleas at an earlier stage. At present, 
cases frequently go through numerous remands, the setting of a trial date 
and subsequent postponement only to be determined ultimately by a guilty 
plea. We have already discussed many of the reasons for such delays. We 
have received numerous representations, with which we agree, that the 
attempt to maximize disclosure is another significant factor. Intimately 
related to disclosure is the whole question of "plea negotiation". Our 
recommendations with respect to the coordination of the flow of informa­
tion between the police and Crown attorneys; the establishing of systems 
of disclosure of information to defence counsel; and plea discussions are 
contained in the next chapter. 

Finally, we have received submissions that where both sides agree to 
a remand that it should be automatically granted. With this we disagree. It 
is essential that the progress of cases in the Provincial Courts (Criminal 
Division) be in the firm control of the presiding judges. 

(e) Conclusion 

The recommendations which have been put forward with respect to 
appointing additional personnel and improving the system whereby cases 

1l0We further discuss "judge selection" in Part III when we consider the role of the 
legal profession. 
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are disposed of cannot be taken to represent a complete or ultimate solu­
tion to the problems in the administration of justice in the Provincial 
Co.urts (Criminal Division) in Metropolitan Toronto. We have already 
pomted out, for example,1l1 that while the appointment of an administra­
tive clerk responsible for the scheduling of cases on a day-to-day basis at 
"Old City Hall" would result in some improvements, the efTectiveness of 
such a person would undoubtedly be limited as a result of problems 
inherent in a situation where a very large volume of cases must be 
accommodated in a single centralized structure. To put the matter another 
way, while our recommendations with respect to personnel and case dis­
pos,ition will undoubtedly result in some improvements at "Old City Hall", 
theIr full effect cannot be realized unless the total volume of criminal 
cases is broken down and cases are disposed of in a number of decen­
traliz?d courthouses in Metropolitan Toronto, each possessing a separate 
and mdependent administrative system for this purpose. As we stated 
earlier, and stre~s again, it is imperative that the concept of decentralization 
be introduced as soon as possible into the planning of future accommoda­
tions for the Provincial Courts (Criminal Division) in Metropolitan 
Toronto. 

D. ADMINISTRATION: PROVINCIAL OFFENCES 

Untn now we have been discussing administration in the Provincial 
Courts (Criminal Division) with respect to offences under the Criminal 
Code and other federal statutes. The Commission has received a number of 
submissions to the effect that serious criminal offences should be separated 
and treated differently from minor violations under provincial statutes. We 
agree with these submissions. 

A citizen charged with speeding or with a parking violation should 
not have his case dealt with in COllrt along with such charges as rape and 
robbe~. Few perhaps would deny the different degrees of culpability which 
our SOCiety recognizes and expresses in its laws with respect to the various 
categories of offences. A minor violation should not be associated in this 
manner with more serious offences. In addition, the manner in which these 
minor offences are dealt with in our present court system not only impedes 
the conduct of more serious criminal cases but also detracts from the level 
of formality appropriate to them. 

T~ere are, !lO~ever, different. degree~ of seriousness with respect to 
the vanous provmcIaI offences. It IS our VieW that a neat separation is not 
possible simply on the basis of criminal offences as opposed to provincial 
offences. The li~e ?1u~t be d~awn elsewh.ere, and we discuss more fully later 
the manner of dIstmctlOn WhICh we consIder to be appropriate. 

At the beginning of this chapter1l2 we pointed out that criminal cases 
represented less than 10% of the total volume of cases tried in the 
Provincial Courts (Criminal Division) in 1971. Approximately 48% of 
the total volume of cases in"olved offences under The Highway Traffic Act 

l11Supra at p. 42. 
112Supra at p. 2. 
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(mostly speeding and other minor offeJlces). A?pro:um~tely 35% involv.ed 
offences under municipal by-laws (mostly parkmg vIOlations). The rem am­
ing 8% involved offenccs under The Liquor Control Act and other 
provincial statutes. 

In terms of actual numbers, the Provincial Courts (Criminal I?ivision) 
disposed of almost 2,000,000 cases involving provin~ial ~ffences ~n 1~71. 
Approximately O',l' ,half of these were deal~ wl~h I? Metlopol.ltan 
Toronto.l13 The vast majority concerned. p~rk~n~ VIOlatIOns. a~d .mmor 
traffic offences. We'discussed earlierlH the JUrISdlctlOn of Provmcral Judges 
and justices of the peace with respect to the. trial. of these offen~e.s: .In 
practice, there is usually a fairly c~ea~' d.elmeatlon of resp.onslblhtles 
bet1Veen justices of the peace and Provmcral JUdges, eyen f?r ofIe~ces over 
whlc1l both have jurisdiction. Furthermore, that delmeatIOn vanes. fl:om 
location to location. In many areas, usually where a low volume of cnmmal 
cases exists, a Provincial judge wlll hear all provincial offences as well as 
criminal offences. At the other extreme, in Metropolitan Toronto and 
Ottawa, for example, almost all provincial offences are tried exclusively by 
justices of the peace. Very often police officers act as prosecutors for 
these offences. 

There has been a steady increase in Ontario in the accumulation of 
provincial charges which, for want of a better. word, w~ refer to ~s a 
backlog. Recently, this increase has been assum1l1g alarm1l1¥ proportIons. 
For example, in 1972 the outstanding charges under The Highway Traffic 
Act were as follows: 

January 1 
June 30 
September 30 

131,904 
138,630 
154,243 

Taking all provincial offences together for this period, this backlog has 
increased from 270,584 to 311,181. Increases in backlog have D?t been 
confined to any particular types of areas. They have occurred 111 both 
larger and smaller centres. 

Another indication of the administrative problems which are being 
encountered in the Provincial Courts (Criminal Division) is the rapidly 
increasing balance of unpaid fines. The figures for the last five years are as 
follows: 

December 31, 1968 
December 31, 1969 
December 31, 1970 
December 31, 1971 
September 30, 1972 

Metropolitan 
Toronto 

$1,186,668.85 
1,860,270.96 
2,555,284.71 
3,537,094.13 
4,682,861.73 

Ontario 
$ 3,406,713.55 

5,258,736.57 
7,586,840.84 

10,293,088.66 
12,361,430.19 

These figures are represented, in part, by over 200,000 warrants of 
committal which remain outstanding. These are warrants which are in 

l1SArlllual Report of the Inspector of Legal Offices 45 (1971). 
114Supra atpp. 6,7. 
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the hands of trle police for execution. They do not include warrants which 
the police have returned to court ofIices because of the absence of available 
evidence as to the whereabouts of the person involved. 

Quite apart from actual court time a vast amount of police time is 
spent simply serving summonses and executing warrants of committal for 
provincial offcnces. For example, in Metropolitan Toronto approximately 
20 police constable and 60 police cadetUG working-days are spent each 
day solely on these activities. Most of this work is related to olfences under 
municipal by-laws and The Highway Traffic Act. The existing complement 
is unable to cope with the volume of work to be done and is falIing 
behind ~t the rate of approximately 1,000 items per month. These items 
represent mostly warrants of committal and by-law summonses. Usually 
police ofIicers process the warrants by tbe collection of the indicated 
amounts rather than by formal execution. The function is thus largely 
that of collecting fines. 

With regard to certain traffic infractilins, generally moving violations, 
it is necessary under the present law that the summons be servcd within 
21 days of the date of the alleged offence.11o On the other hand, no such 
rigid requirement is required for parking violations. The summons must, 
however, be issued within six months of the date of the alleged ofTence. 
There are many examples where summonses are not issued until several 
months after the alleged violation. Indeed this may typify the rule rather 
than the exception in Metropolitan Toronto. 

To cite only one example which arose from a complaint made to the 
Ministry of the Attorney General by a resident of Toronto, the resident was 
charged that he illegally parked a motor vehicle on October 14, 1971. The 
summons was not issued until January 25, 1972. The court hearing was 
scheduled for March 3, 1972, almost five months after the alleged offence. 

Another aspect of delay arises to some extent from the system 
adopted to accommodate police officers appearing as witnesses. As a 
general rule, police ofIicers and trafIic control officers have certain days 
that are assigned to them as "court days". These are the days on which 
they are expected to attend in court to give evidence in relation to traffic 
offences for which they have issued tickets or summonses. An officer is 
usually assigned one day a month for this purpose. 

There are many officers who are assigned the same day of the month 
and whose cases will be heard in the same courtroom. Obviously, the 
courtroom can accommodate only a certain number of cases on its docket 
on anyone day. Thus a ticket issued by any given officer has to be assigned 
to a date that is the court date assigned to that officer, which may be, for 
example, ti'e second Tuesday of each month. If that officer "tickets" 
somebody lJ.1 the second Wednesday of September, the first court date 
on which the case usually would be heard under the present system would 
be the second Tuesday of October. If it is found that the courtroom docket 

115At an approximate average salary of $500 per month. 
1l6The Summary Convictions Act, R.S.O. 1970, c. 450, s. 6(5). 
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for the second Tuesday is filled, the case. will automati~ally. be scheduled 
(by a computer in the case of the schedulmg of traffic V!Olat1On cour: days 
in Metropolitan Toronto) for the se~ond Tl~esday 111 Nov.e~beI, ,;he 
second Tuesday in December, etc. ~nt!1 there IS a ?ocket a;,aIlable .tll:: 
can accommodate that case. The officer could be saId to be competmo 
with other officers whose "court day" is also the second Tuesda~ of. tl~e 
month. Similarly, if the case is adjourned on the date for whlcl; It I.S 
ultimately scheduled for court appearance, it cannot be reschcdulec. untIl 
a month is reachc'd when the second Tuesday does not have a full 

docket.llua 

A similar situation applies to the night courts. In Metropolitan 
Toronto when a person receives a summons to appear in a specific day 
court h~ is given the option to apply for a night court. At present the d.ay 
court will probably be several months in the future. If the person app~Ies 
to have the case transferred to the night court, all the documents relatmg 
to his case are kept in a file until the day court date. Following the day 
court date, the case is then assigned to a night court date, usually one 
month in the future. As the night courts have a relatively small number of 
cases on their dockets no specific problem arises in placing the case on the 
docket for the date assioned to the officer as his "night court date". After 
the assicrnment of the ~ase to the night court date, however, the police 
will the~ usually have a month in which to serve personally a night court 
summons. In a number of cascs the police are unable to locate the person 
and in these instances the night court date is changed. 

Another problem which arises is that Folice officers sometimes simply 
do not appear as scheduled. We have found that this occurs :vith great 
frequency in the night traffic courts, although not as frequently 111 the day 
traffic courts. It also seems clear that there are a considerable number of 
persons who are well acquainted w~th the pr.ocedure in the traffic co,:rts. 
They know that if they plead not gUl1ty there IS a good chance for acqUIttal 
on the ground that no evidence will be presented. 

Where the accused has been properly served and fails to appear the 
presiding justice has the discretion to proceed with the trial of the case 
in his absence, to adjourn the case and issue a warrant for his arrest, or 
simp1y to adjourn the case in the absence of the accused. The u~lral 
practice is to try the case in the absence of the accused. When this occurs, 
the court hears the evidence of the officer given under oath. There will of 
course be no defence evidence as the accused is absent. The evidence given 
in the absence of the accused is either taken down by a court reporter or 
the witness speaks into a tape recorder. Frequently in a traffic court there 
will be a number of cases heard ex parte. When this occurs the ex parte 
cuses are left until the end of the day after all the accused persous who 
have attended court have been heard. 

The court proceeds most expeditiously with its ex parte hearings. A 
police officer is sworn and takes the stand. The police prosecutor reads out 

110nAt present the delay in scheduling cases may be as much as three to five months 
or even longer in Metropolitan Toronto. 
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the number of summonses, ~he police witness reads from the charge, the 
c~erk checks for proper servIce and the judge or justice of the peace con­
VIcts and fines. Often 30 to 40 cases are dealt with in 10 to 15 minutes 
~he ~dd case is dismissed for absence of evidence or withdrawn. Parkin~ 
v1Olat1Ons form the bulk of these charges but they may include other traffic 
offences such as illegal turns or going through traffic lights. 

Th.e ha~t~ with whic? th~e cases are dealt with tends to carryover 
to the dISposItiOn of cases 111 whIch a defendant is present. 

Instances have also co!ne. to our attention of prosecutors badgering 
defendants on the stand, of Justices of the peace cutting off attempts of de­
fendant~ to cross-examine, and of a general atmosphere of haste and indif­
ference 111 the courtrooms. 

The matters which we have been discussing are, in our view, evidence 
o~ a much la~ger probl.em. The whole system of administration of provin­
clal.offences IS collapsmg, not only in court but also with respect to the 
serVIce of summonses, execution of warrants and the vast amount of 
rel~ted paperwor~. Po~ce res~u~ces are being used to enforce parking tags 
while SUbpoenas m senous cnmmal cases are being sent by ordinary mail. 
Som~ polIce officers do not bother to attend as witnesses. Defendants are 
acqUItted apart. from the merit~. The latter result may be unobjectionable if 
some othel' des.lr~ble ~ur~ose IS ~erv.ed, but if acquittal is simply the conse­
quence of adnlllllstrative mcapacity It can only encourage disrespect for the 
system. 

. We recommended in relation to criminal offences an increased alloca­
t10n of resource~ i?- or~er to ll!~rganize and tighten the control over present 
systems of ad1111111stratlOn. WhIle we recomm.!nd a similar approach with 
respect to the more serious provincial offences, our recommendations oen­
erally with respect to the administration of provincial offences are b~sed 
upon ~~e premise that c.ert~i~ of these offences do not require for their 
~ISposltlOn th~ full-scale JudICIal treatment, and the procedures and protec­
t10ns conco1111tant thereto, afforded other offences in the Provincial Courts 
(C:riminal Division). Furthermore, a greater degree of separation than 
eXists at the present ~ime shou.ld .be effected, for purposes of disposition, 
between t~1e more senous provmclal offences and the less serious ones, so 
tha~ the dIfferent degrees of culpability recognized by society with respect to 
vanous offences may be given tangible expression. 

We recommend that provincial offences be divided into three broad 
c~tegories. The first sh?uld inclu~e those provincial offences which carry 
WIth them the most serIOUS penaltIes. Examples would be offences such as 
careless driving or failing to remain at the scene of an accident for which 
The Highway Traffic Act117 provides for a fine of not less tha~ $100 and 
not more than $500 or to imprisonment for a term of not more than six 
months, or bo~h, and in addition ~ licence or permit suspension of up to 
two years. Senous offences also anse under other provincial statutes, such 

117R.S.O. 1970, c. 202, ss. 83,140. 
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as The Liquor Control ActUS and The Securities Act.l1O Earlier in this 
chapter120 we recommended closer supervision and control o:,e~ justices of 
the peace by Provincial judges. We recommend that the provmclal offences 
in this first category not be assigned by Provincial judges for disposition ~y 
justices of the peace. Persons accused of such offences should, so far as IS 

practicable, be tried by Provincial judges under the same procedure ~s that 
provided for criminal summary conviction offences. At the same hme, a 
useful purpose might be served if a reexamination were undeliaken by the 
proper authorities of thc sumr.1ary conviction provisions contained in Part 
XXIV of the Criminal Code.1~1 It is also intended that the recommend a­
tiOfL'> put forward with respect to the administration of. cr~minal offences 
apply in their entirety to the administration of these proVlIlclUl offences. 

The second category should include all other provincial offences except 
those minor traffic offences which are discussed later. The wide range of 
provincial offences included within this category, which would comprise the 
majority of provincial offences (although not the majority of actual charges), 
would be dealt with either by Provincial judges or justices of the peace. In 
this regard we stress the desirability that cases not be assigned autom~ti~ally 
to justices of the peace on the basis of whether or not they fall w1tl11n a 
certain category (e.g., breaches of municipal by-laws). The assignment 
should take into consideration the complexity of the facts and of the legal 
principles which may be applicable; where a difficult point of law is at 
issue for example, the case should be tried by a Provincial judge. We 
reco~lmend furthcr that persons accused of these offences be tried where 
possible separately from those persons who have been accused of the more 
serious offences in the previous category. 

The Commission has received numerous representations from the 
public, members of the bar, and the Ontario Association of Chiefs of 
Police concerning the undesirability of the present practice whereby these 
offences are generally prosecuted by police officers. We have already made 
recommendations with respect to relieving police officers of many of the 
duties carried out by them at the present time in the Provincial Courts 
(Criminal Division) .122 The same considerations underlying those recom­
mendations apply here. In almost every case where there is a police prose­
cution the information has been laid by the police officer. The witnesses 
for the prosecution are invariably police officers, and the prosecutor in 
many cases is addressed by his police rank. Quite apart from the m~­
power demands which are imposed on the police as a result of pollce 
officers acting as prosecutors, it is our view that public confidence in the 
courts as reflected in the expectation that an objectivr l,paring is being 
receiv~d, will be increased if police officers are remo:,ed ~< .. .Hil this role. We 
so recommend. In chapter 2 we reconmlend that police officers be replaced 
by law clerks, retired police officers or students-at-law under the super­
vision and direction of the Crown attorney. 

lISR.S.O. 1970. c. 249. 
1l0R.S.O. 1970. c. 426. 
120SIIpra at p. 17. 
121An example of a provision which ought to be reviewed is that contained in s. 744 

of the Criminal Code empowering a summary conviction court to award costs 
against a person convicted of a summary conviction offence. 

122Supra at p. 27. 

The Provincial Courts 65 

As indicated earlier,123 a variety of statutory sources must b~ con­
sulted in order to determine the procedures involved in the disposition of 
provincial offences, starting with The Summary Convictions Act,124 which 
incorporates, subject to certain variations, the summary procedure set out 
in Part XXIV of the Criminal Code. The procedures set out in The Sum­
mary Convictions Act are themselves subject to special provisions contained 
in other provincial statutes, such as the provisions of The Liquor Control 
Act125 and The Liquor Licence Act126 which require prosecutions under 
those statutes to take place before two or more justices of the peace where 
a Provincial judge is not available. The latter requirement we consider to 
be an anachronism, and entirely unnecessary if our recommendations with 
respect to the appointment, training and supervision of justices of the peace 
are adopted. We recommend that the relevant provisions of The Liquor 
Control Act, The Liquor Licence Act, and any other statute where similar 
provisions may be present, be changed to permit prosecutions under these 
statutes to be r:onducted before a Provincial judge or a single justice of the 
peace. 

More generally there is a need for a reexamination, with respect to 
this second category of provincial offences, of the entire range of pro­
cedural provisions applicable to the disposition of provincial offences, with 
a view to simplifying them and removing the anomalies and inconsistencies 
contained therein. By way of example, the provisions of The Liquor Con­
trol Act127 and The Liquor Licence Act128 establish an appeal procedure 
which is entirely separate from that provided for under The Summary 
Convictions Act.120 

The third category of provincial offences should include all those 
minor traffic offences which are essentially breaches of regulatory measures 
and thus lack that element of moral turpitude normally associated with 
offences which reflect a failure to observe a certain standard of behaviour. 
Included in this category would be violations of municipal parking by-laws 
and some minor offences under The Highway Traffic Act such as some 
speeding offences, littering the highway, driving a noisy vehicle, etc. (The 
ascertaining of what minor offences should be included within this category 
should be a matter for critical examination.) As already noted, parking 
violations comprise the majority of the offences committed under municipal 
by-laws, these offences constituting in turn approxinlately 35 % of the total 
number of cases disposed of in the Provincial Courts (Criminal Division). 

This third category of "offences" should be designated as "infractions" 
and should be dealt with separately from the other categories of provincial 

123Supra at p. 7. 
12·!R.S.O. 1970, c. 450. 
125R.S.O. 1970, c. 249. s. 102. 
126R.S.O. 1970, c. 250, s. 1. 
127See s. 114 thereof. 
128See s. 67 thereof. 
120In chapter 5 Part I of this Report we recommended that the trial de novo in 

summary conviction offences be replaced by an appeal on the record with power 
in the appeal court to consider not only the record but also to hear further and 
other evidence in appropriate cases, and that the provisions of The Summary 
Convictions Act, The Liquor Licence Act and The Liquor ControL Act be 
amended accordingly. 
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offences. Modifications should be introduced, with respect to these infrac­
tions, in the existing procedures which provide for a set date for appearance 
established prior to the service of the summons, the use of summonses, the 
method of adjudication and the method of enforcement of orders. Essen­
tially the same basic procedures with respect to the foregoing are followed 
in prosecuting what we term infractions as are followed for serious criminal 
offences. Not only has the necessity for complying with them been the most 
important factor contributing to the breakdown of the system for adminis­
tering the huge volume of provincial offences, but the procedures which are 
followed are out of 'all propOltion to the conduct constituting the infrac­
tions. 

We recommend that where an infraction is alleged to have been com­
mitted a ticket be left on the vehicle or handed to the offender setting out 
details of thc infraction and specifying the amount of the fine to be paid. 
If the fine is not paid by a certain date, a "notice of infraction" should be 
sent by prepaid registered post to the driver or owner of the vehicle, as the 
case may be, indicating that a fine has been assessed against him and 
requiring him either to pay the specified fine, together with an additional 
amount for costs, or to appear before (rather than on) a specified date jf 
he wishes to dispute the assessment. The notice should also indicate that if 
an appearance is not made before the specified date to show cause why a 
finc should not be assessed, commission of the infraction shall be deemed 
to be admitted. Personal service of the notice of infraction should not be 
required. (Under the present law, while a summons may be sent by prepaid 
post, a summons so sent is deemed not to have been served except 
in certain circumstances, such as where the person summoned appears 
pursuant to the summons.130 ) We recommend below that provision be 
made for exceptional circumstances such as where the person involved is 
not aware of the existence of the original ticket and has not received the 
notice of infraction. 

Persons who wish to dispute the assessment would thus be able to do 
so at any time before a certain date. We recommend that hearings for this 
purpose be conducted by justices of the peace. These hearings should be 
entirely separate from proceedings held for the trial of persons accused of 
other provincial offences and should be charactelized by a certain degree of 
informality. It should not be necessary for the police witnesses to appear 
at such hearings, nor should there be a prosecutor present. TIle justice of 
the peace would attempt to determine the facts a.nd, taking into account any 
explanation of the person's conduct that may be forthcoming but disregard­
ing mere technical irregularities in the ticket or notice of infraction, would 
be able to nullify or reduce the assessment, confirm the fine assessed or, in 
the approptiate circumstances, refer the matter for trial in the usual manner 
in the Provincial Courts (Criminal Division) .m, 

In the event that thc fine is not paid (either in the first instance, or 
through a failure to pay within the time limits imposed where the fine has 

130The Summary COllvictions Act, R.S.O. 1970, c. 450, s. 6(4). 
181Since this was written it has come to our attention that the Attorney General 

plans to introduce a procedure for disposing of minor traffic offences in an in­
formal manner. See The Globe and Mail, March 12, 1973. 
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been confirmed by a justice of the peace at a hearing), we recommend that 
collection of the fine be effected in an essentially administrative manner, 
either by adding the amount of the fine to the cost of renewing the motor 
vehicle permit or driver's licence, or by providing for the automatic suspen­
sion of the motor vehicle permit or driver's licence until such time as the 
fine is paid.132 This would relieve police officers of at least some of their 
present responsibilities for collecting fines, to which reference was made 
earlier, as well as cutting down the number of occasions on which default 
is made in the payment of fines. 

There are, of course, complications which must be considered, quite 
apart from a consideration of the legislative changes which would be re­
quired in order to implement the foregoing proposals. Special provisions 
would be required with respect to out-of-province offenders. It would also 
be necessary to allow for special applications to set aside the fine or licence 
suspension in exceptional circumstances such as, for example, when the 
person involved is for some reason not aware of the existence of the 
original ticket, has not received the notice of infraction and has a substan­
tial defence. Nevertheless these problems are far from insurmountable.133 

Several consequences would flow from the procedure suggested for the 
disposition of infractions. The police would be freed of some of their duties 
with respect to the service of summonses and the collection of fines" Hear­
ings would not have to be scheduled so as to accommodate police officers 
(unless the justice of the peace holding the hearing directs that a trial be 
held, in which case the trial would be scheduled in the ordinary manner for 
some future time). The majority of cases which at the present time are 
dealt with "by default", and which require for their disposition the attend­
ance of police officers, would be handled essentially administratively. This 
would contribute to lowering the backlog of other cases disposed of in the 
Provincial Courts (Criminal Division). The number of unpaid fines would 
be reduced, as would the number of acquittals resulting from technical 
irregularities arising out of the inability of the existing system to handle the 
present volume of cases. Finally, the procedure suggested for the treatment 
of infractions would, if adopted, result in a manner of disposition more 
appropriate to the nature of the conduct sought to be thercby regulated. 

In conclusion, we wish to make it clear that it is not to be implied from 
the criticism we have made of the administrative processes of the Pro-

132We n~te that the provisions of The Highway Traffic Amendment Act, 1972, S.O. 
1972, c. 128 came into force on April 2, 1973. The amendment provides for a 
new section (s. 26a) to be added to The Highway Traffic Act. Subsection (2) of 
s. 26a, which, it will be noted, does not cover default in the payment of a fine 
imposed for breach of a muncipnl parking by-law, provides as follows: 

Where a justice is satisfied that a person is in default of payment of all or 
any part of a fine imposed upon comiction for an offence against T~le 
Highway Traffic Act, Tiie Public Vellicles Act, The Public Commercwl 
Vehicles Act or the regulations made under any of them, he may, in addition 
to any other order which may have been made under The Summary COII­
victions Act issue an order to the Registrar directing the suspension of the 
driver's Iice~ce of such person and the Registrar sb.JI suspend the licence. 

133Provision already exists in The Highway Traffic Act, for example, for an appeal 
to the Licence Suspension Appeal Board by a person who deems himself aggrieved 
by a decbion of the Registrar of Motor Vehicles suspending or cancelling any 
permit or licence. See S5. 27-29 thereof. 
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vincial Courts (Criminal Division) that we are criticizing the Chief Judge 
of these courts in the performance of his duties. The Chief Judge has been 
required to perform his administrative duties, especially in the Judicial 
District of York, under conditions for which he has been in no way respon­
sible. These conditions have been such that in our view, satisfactory opera­
tion of the courts has not been possible. Our hope is that the required 
remedial steps which we have recommended in this Report will be taken 
promptly so that an administrative structure for the courts will be provided 
within which the Chief Judge may carry out all the duties attached to this 
office for which he is So well qup.lified. 

E. SUMMARY OF RECOMMENDATIONS 

Preliminary Matters 

Structure of the Provincial Courts (Criminal Division) 

1. The Provincial Courts (Criminal Division) of the various counties 
and districts should be reconstituted as a [~ngle court of record for 
the Province as a whole with a branch in each of the counties and 
districts. 

Provincial Judges 

2. The Provincial Courts Act should be amended so as to restrict 
eligibility for future appointments to the office of Provincial judge 
to those persons who are or have been members of the bar of one 
of the provinces of Canada for at least five years. 

3. 

4. 

5. 

6. 

The Provincial Courts Act should be anlended so as to provide as 
a condition precedent to the making of any appointment to the 
office of Provincial judge that the Attorney General request and 
receive a report from the Judicial Council. 

The Chief Judge of the Provincial Courts (Criminal Division) 
should consider assigning newly appointed judges to sit for a certain 
period of time as observers in one or more courts presided over by 
experienced judges. 

Person~ ::;.ctivdy engaged in the practice of law should not be al­
low~d to sit as Provincial judges on a part-time basis. 

A "pool" of retired Provincial judges should be built up, with 
representation from as many regions of the Province as possible, 
from which ad hoc appointments of p~llt-time judges on a pel' diem 
basis can be made when extra judicial personnel are required due 
to illnesses or other emerget;tcies. 

7. The present salary levels for Provincial judges are too low. They 
shoule be raised so as to reflect more adequately the work which 
Provincial judges must perform and to encourage a larger number 
of weIl-qualified persons into seeking the office. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 
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The salary levels for Provincial judges should be fixed by statute. 

Salary ranges for Provincial judges should be eliminated, with ?J\ 
Provincial judges receiving the same salary, except for the ChIef 
Judge and the senior judges. 

Provincial judges should be exempt from the length of service re­
quirements for sick leave applicable to civil serva?ts and there 
should be no limitation on the number of days a Judge may be 
absent owing to iIlness, such absence being properly documented. 

Pension and disability benefits for Provincial judges ?nd their d.e­
pendants should be provided by statute on a ?on-c?ntnbutory basIs, 
in a manner similar to that for federally appomted Judges. 

The provisions laying down pension benefits for Provincia~ judges 
should not contain restrictions based upon payments receIved for 
sitting on a pel' diem basis. 

All Provincial judges should receive one month's annual vacation. 

Consideration should be given to the granting of a period of leave 
for Provincial judges every five years, on the approval by the Chief 
Judge of a proposed programme of study or research. 

The Marriage Act should be amended so as t~ re!ieve Provi~cial 
judges of their duties with respect to the solemnIzatIon of marrIage. 

The Master and Servant Act should be reconsidcred and amended 
so that the jurisdiction granted under that Act .with respe.ct .to 
directing the payment of wages is transferred from ~rovmcIal 
judges to the Small Claims Court or Small Claims Court Judges. 

Section 12(2) of The Provincial Courts Act, which permits a j~dge 
with the previpus consent of the Att~rney Gen7r~1 to act as arbItra­
tor conciliator or member of a police comnliSSlOn, should be re­
pe~led and judges of the Provincial Courts (Criminal Division) 
should be specifically prohibited from so acting. 

Justices of the Peace 

18. A complement of justices of the peace should be appointed f?r e~ch 
of the counties and districts in Ontario, with the number of JustICes 
of the peace to be appointed to each county and district being set 
by regulation. 

19. 

20. 

Justices of the peace should not be permitted to exercise ~heir pow­
ers outside the county or district to which they are appomted. 

There should be close supervision and control over justices of the 
peace by. Provincial judges, with ultimate responsibility for super-
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21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 

29. 
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vision and control being exercised by the Chief Judge of the Provin­
cial Courts (Criminal Division). 

Section 6 of The Justices of the Peace Act should be replaced by a 
provision requiring a justice of the peace to exercise sllch duties 
conferred upon him by federal or provincial legislation as may be 
assigned to him by a Provincial judge. 

The powcr given to Crown attorneys under The Crown Attorneys 
A ct to "advise justices of the peace with respect to offences against 
the laws in fOl:ce in Ontario" should be conferred on Provincial 
judges as part of their general supervision over justices of the peace 
in their county or district. 

Court clerks should not be allowed to sit in court as justices of the 
peace to conduct trials after a full day's work carrying out other 
duties. 

Justices of the peace should be appointed generally on a full-time 
basis. In remote areas, where the appointment of full-time justices 
of the peace may not be warranted, suitable government officials 
sho~ld be appointed to act as justices of the peace on a part-time 
baSIS. 

Section 8 of The Justices of the Peace Act, which provides for pay­
ment of fees or allowances to justices of the peace, should be 
repealed and justices of the peace should be paid on a salary basis 
only. The salary should be commensurate with the duties required 
of the office. . 

A provision should be enacted in The Justices of the Peace Act 
prohibiting the exercise of any of the powers of a justice of the 
peace except by a justice of the peace receiving a salary as such. 

Section 2(2) of The Justices of the Peace Act, which provides that 
a person other than a barrister cannot be appointed as a justice of 
the peace unless he has been examined and certified by a County 
Court judge, should be repealed. 

A Justices of the Peace Council should be established to be com-. , 
posed of the Cluef Judge of the Provincial Courts (Criminal Divi-
sion), one additional Provincial judge, one justice of the peace and 
two other persons appointed by the Lieutenant Governor in Coun­
cil. The functions of the Council would be to consider the proposed 
appointments of justices of the peace and to report thereon to the 
Attorney General, to receive complaints respecting the misbe­
haviour . of or n.eglect. of duty by justices of the peace and to take 
appropnate actIOn WIth respect to the investigations thereof. 

The Attorney General should be required to request and receive a 
report from the Justices of the Peace Council prior to making 
appointments to the office of justice of the peace. 

I 
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The present educational programmes for justices of the peace 
should be expanded, and basic training should be provided in such 
matters as statutory interpretation and the admissibility of evidence 
in order that justices of the peace may discharge properly the 
judicial duties imposed upon them. Responsibility f~r developi?g 
educational and training programmes should rest wIth the Clllef 
Judge of the Provincial Courts (Criminal Division). 

The Chief Judge and Senior Judges 

31. The Provincial Courts Act should be amended to state more 
explicitly the authority and duties of the Chief Judge and senior 
judges. Such duties shouLi be specified in the Act itself rather than 
in the regulations made pursuant thereto. 

32. 

33. 

34. 

35. 

AmonO' the duties envisaged for the Chief Judge, apart from that 
of participating in the adjudicative processes of his courts, would 
be the following: 

(1) assigning Provincial judges throughout the Province and ar­
ranging sittings; 

(2) exercising general supervision and control over Provincial 
judges and justices of the peace; 

(3) developing and supervising educational and study programmes 
for Provincial judges and justices of the peace; 

( 4) establishing guidelines on policy matters related to practice 
and procedure with a view to encouraging uniformity of 
judicial practice; and 

(5) drawing to the attention of the Attorney General imminent 
retirements or resignations of judicial personnel, as well as 
vacancies which have not been filled. 

The Chief Judge should be given a highly qualified executive assist­
ant to assist him in the carrying out of his administrative responsi­
bilities. 

The senior judges should be required by statute to carry out within 
their respective regions, under the direction and supervision of the 
Chief Judge, such duties as may be assigned to them by the Chief 
Judge. 

Judges should be designated as senior judges for a three year term, 
subject to reappointment, and the Attorney General should be 
required to consult with the Chief Judge prior to making any such 
appointments. 

Places of Sittings 

36. The present organization of the sittings of the Provincial Courts 
(Criminal Division) should be reconsidered by the Chief Judge in 
consultation with the Provincial Director of Court Administration 
and the Regional Directors of Court Administration, in the light of 
changes in such conditions as transportation facilities and court 
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workloads. The organization of the sittings should be continually 
reviewed. 

37. In outlying areas, sittings should be scheduled morc on an ad hoc 
basis as the volume of cases requires, with reliance also being 
placed on the use of part-time judges on a per diem basis where 
the use of full-time judges would result in a disruption of case 
scheduling in other areas. Justices of the peace could also be 
assigned small "circuits" within the county or district to deal locally 

, with matters within their jurisdiction, in order to lessen the amount 
of time spent fravelling by Provincial judges. 

A dmil1istrative Persol1nel 

38. Administrators or court clerks operating at the local level should 
be referred to as "administrative clerks". 

39. No person should be appointed as administrative clerk to a centre 
having a population exceeding 100,000 persons who does not have 
qualifications at least equal to those of a person at the level of 
Executive Officer 1. 

Physical Facilities 

40. Courtrooms and COLIrt facilities should be such as to permit the 
administration of justice with the degree of dignity necessary to 
encourage respect for the Iv'.V. 

Role oj Police Officers ill Court 

41. Police officers should be removed from their present role as court 
officers and appropriately trained civilian personnel should be 
added to the court staff for such purposes as maintaining security 
and serving as ushers. Police officers should also be removed from 
their present role with respect to case scheduling. 

42. Responsibility for transporting prisoners between correctional insti­
tutions and the courts should be placed clearly in the hands of the 
staff of the correctional institutions. 

Witnesses 

43. The daily allowances for witness fees, together with the related 
travel and living expenses, should be increased so as to lessen the 
financial losses suffered by those persons required to attend as wit­
nesses and to reflect properly their important role in the administra­
tion of justice. 

Administration: Criminal Offences 

Systems of Administration in Ontario Generally 

44. Systems of administration at the local level in the Provincial Courts 
(Criminal Division) outside Metropolitan Toronto should be for-
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malized locally, with each locality where the Provincial Court sits 
committing its system for disposing of cases to writing. The Crown, 
defence counsel and the administrative clerk should be consulted 
with respect to introducing modifications. A description of the sys­
tem should be posted at the local courthouse and distributed to 
members of the local bar. This process of formalizing systems of 
administration should start immediately. 

45. The responsibility for reviewing and further developing systems of 
administration should rest with the Regional Directors of Court 
Administration, in consultation with the Chief Judge and senior 
judges. 

Metropolitan Toronto 

46. The administration of justice in the Provincial Courts (Criminal 
Division) in Metropolitan Toronto should be decentralized, with 
the daily volume of cases being broken down and dealt with by a 
number of separate and independent administrative systems, each 
located in a separate decentralized courthouse with a complete 
establishment of judicial, court and Crown personnel assigned on a 
long-term basis (including an administrative clerk responsible for 
the scheduling of cases on a day-to-day basis). 

47. The degree of decentralization should be based upon the concept 
of the optimum number of cases that can be handled by a single unit 
on a regular basis under close judicial and administrative control. 
The volume of cases should be low enough to enable the cases to 
be dealt with in the first instance in one remand court, subject to 
personal supervision by the administrative clerk without a high 
degree of delegation or division of responsibility. 

48. At least three decentralized courthouses should be built in Metro­
politan Toronto as soon as possible, with more being built as future 
circumstances walTant. 

49. Consideration should be given to establishing a first appearance 
court sitting on a continual basis in the proposed decentralized 
courthouses. 

50. 

51. 

52. 

The Law Society of Upper Canada and the Government of Ontario 
should review the existing situation with respect to the granting 
of legal aid certificates with a view to ascertaining how such certifi­
cates may be obtained more expeditiously and whether, to this end, 
a branch of the Legal Aid Office should be situated in each of the 
decentralized courthouses. 

The new courthouses should have proper facilities for holding 
prisoners. 

Until such time as courthouses can be built in accordance with the 
foregoing requirements, consideration should be given to leasing 
buildings to serve as courthouses. 

~ """ -,"="=====--_____________________ 11111111111 _______________________ _ 
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53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 
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"Old City Hall" should not continue to be used to house the 
Provincial Courts (Criminal Division) in Metropolitan Toronto for 
any longer than is absolutely necessary. 

A senior judge should be appointed immediately for the region 
which includes Metropolitan Toronto. 

Insofar as "Old City Hall" continues to serve as a courthouse in 
Metropolitan Toronto prior to implementation of our proposals 
with respect to decentralization, an administrative clerk should be 
appointed immediately at "Old City Hall" to be responsible for the 
day-to-day scheduling of cases. 

Four extra Crown attorneys should be assigned immediately to 
"Old City Hall". 

The four Provincial judge vacancies in Metropolitan Toronto 
should be filled immediately. 

The regular establishment of judges in Metropolitan Toronto 
should not be drawn upon in order to meet the needs of other 
areas. 

In order to establish the expectation of all parties (.oncerned that 
trials will proceed on the date set and to lessen delays,an attempt 
should be made to demarcate more clearly the remand courts from 
the trial courts at "Old City Hall". 

Where circumstances warrant, trials should be fixed for half-days or 
scheduled by the hour. 

Judges should be assigned to remand courts on 11 one day per week 
basis rather than for five days per week for one month at a time. 

Cases should be remanded for periods of seven days or multiples of 
seven days in order to provide for some continuity between individ­
ual judges and particular cases. 

Where "specialty" courts are established judges should also be 
assigned to them on a one day per week basis. 

Certain steps should be followed before a case is forced on to trial, 
such as the court warning the accused of the consequences of not 
being represented by counsel and ordering the proceedings to be 
recorded by the court reporter and a transcript made available to 
the trial judge as required. 

Remand courts should commence prior [0 the regular court times, 
in order to lessen court scheduling conflicts for counsel. 

The Law Society Act should be amended so as to render the failure 
of counsel without lawful excuse to appear as scheduled a provin-
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cial offence. Such counsel should also be reported to the Law 
Society of Upper Canada for possible disciplinary action. 

Trial judges should take the same strict attitude with the Crown 
as with defence counsel with respect to proceeding at the time and 
on the date scheduled. 

68. The system of scheduling cases should be such as to discourage 
counsel from seeking remands in order to avoid a particular judge. 

Administration: Provincial Offences 

69. 

70. 

71. 

72. 

73. 

74. 

A greater degree of separation than exists at the present time 
should be efTected, for purposes of disposition, between the more 
serious and the less serious types of provincial ofTences. 

Thosc provincial ofTcnces which carry with thcm more serious 
penalties should not be assigned by Provincial judgcs for disposi­
tion by justices of the peacc but should, so far as is practicable, be 
dealt with by Provincial judges undcr the same procedure as that 
provided for criminal summary conviction offenccs, and subject to 
the recommendations put forward with rcspect to the administration 
of criminal offences. 

Policc officers should be removed from their role as prosecutors of 
provincial offences and should be replaced by law clerks, retired 
police officers or students-at-law under the supervision and direc­
tion of the Crown attorney. 

Statutory provisions such as those contained in The Liquor Control 
Act and The Liquor Licence Act requiring prosecutions under a 
particular statute to take place before two or more justices of the 
peace where a Provincial judge is not available should be changed 
to permit prosecutions to be conducted before a Provincial judge or 
a single justice of the peace. 

The entire range of applicable procedural prOV1SlOns should be 
examined, with respect to the disposition of the less serious provin­
cial offences, with a view to simplifying them and removing the 
anomalies and inconsistencies contained therein. 

A separate procedure for the disposition of "infractions", namely 
municipal parking by-law violations and certain minor offences 
under The Highway Traffic Act, should be established. This pro­
cedure, details of which are set out in the text, would involve a 
ticket specifying the fine to be paid, an informal hearing by a justice 
of the peace in the absence of a prosecutor or police witnesses held 
pursuant to a "notice of infraction" sent by prepaid registered post 
upon the failure to pay the fine specified on the ticket, and the 
collection of fines through the administration of motor vehicle 
permits and drivers' licences. 

~ 
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F. MEMORANDUM OP RESERVATIONS OF THE HONOURABLE 
w r'''-'''''''·'''""'''''''' __ '''''-'''-.(~r>f>-_''' __ 

J. C. McRuER 

While I concur generally with the recommendations made in this 
chapler, I wi~h it to be clearly understood that in doing so it is 110t to be 
implied that I am departing from the views I expressed in chapter 2 of 
Part J (If our Report concerning the plan for the :;tmcture for court 
udmini'ltration. There I expressed the view that there should be no Regional 
Director'> of Court Administration with combined duties respecting the 
lIi!~h Court of Ju'>tice, the County Courts (including the Surrogate Courts 
and Small Claim" Courts), the Provincial Courts (Criminal Division) and 
the Provincial (ourts (Family Division), The view I expressed was that 
thcH~ .,hould he a Provincial Director with four Deputy Directors, one 
H"'.i1'ncd to each of the courts respectively, the High Court of Justice for 
Ontario, thc County Courts (including the Surrogate Courts and Small 
('/ailll', COlllh). the Provincial Courts (Criminal Division) ane! the Provin­
ual ('ourl'> (l'amily Divh.ion), Each Deputy Director woule! be concerned 
with till: adrninbtration of the particular court to which he was assigned 
and he would work in close cooperation with the Chid Justice and the 
('hid JlldL!C~ of the respective courts, 

My recommendation is that the duties proposed in this chapter for the 
Hct'ionaI Directors concerning the administration of the Provincial Courts 
( 'rirninal Division) be performed by the Deputy Director of Court 
Administrntion for the Provincial Courts (eriwinal Division), 

My view is tbat these administrative duties are far too complex to be 
distlibuIl.!d :lll1ong five or six Regional Directors of Court Administration 
who would have duties concerning courts which differ widely from th~ 
jllrhdHion exercised in the Provincial Courts (Criminal Division), The 
circumstances in these courts arc such that they require a high degree of 
~pccialilation and the undiluted attention of a special administrator. 
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APPENDIX I 
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APPE~DIX n 

THE LAW ~OCIETY OF UPPER CANADA 
NOTICE TO THE PROFESSIO~ 

The Law Society has adopted the following princip~es. as those t~at 
'1hould govern the rigilt of counsel to withdraw from a cnmmal case prIor 
to its commencement: 

L IL i., improper for a lawyer who has agrced to act to whithddraw frotm
r 

a 
criminal ca .. e because of nOll-payment of fees where t.e ate se ?r 
trial it; not sufIiciently far removed to enable the chent to obtam 
another Coun<;el, or to enable such oth('r Counsel to prepare adequately 
for {rial. 

2. A lawyer who has agreed to act may withdraw from a ~riminal case 
because the client has not paid the fee a~reed to be p<~Id whe.re the 
intclval hetween the withdrawnl and the trial of the case IS sufficICnt to 
enahle the client to obtain othcr Counsel ancl sumcient to allow such 
(Jther Counsel adequnte time for preparation, provided that the lawyer: 

(i) Notifies the client ir, writing that he is withdrawing because his 
kes have not been paid. 

(ii) Accounts tn the client for any monies received on account of 
fees. 

(iii) No(ifies Crown Counsel in writing that he is no longer acting. 

(iv) Nlltifil.!s the clerk or registrar of the appropriate Court in writing 
thaI hI.! is no longer acting where his name appears as COlll11lcl 
for (hc accused on the records of the Court. 

Thl' requirement contained in sub-~aragraph (iv) .has not pre­
viouslv bel'n considered a requirement. Tim mny be due, 111 part, to the 
fact lilat in all Counties in Ontario, except York County, the Crown 
AttorneY' iii also the elerk of the peace who has by IU\~ the custody of 
L'crtain ~IOCtlmL'nlS relating to criminnl cases. It is conSIdered, however, 
that ,o.,Udl a requirement is desirnble as a courtesy to the \(:u:t and, 
imkcd tl1 protect the lawyer himself fro111 unwarranted cnticIsm by 
tlw ('(~lIrt. Hnd consequent Joss of confidence by the Public in the 
Pftl(es~il\n. if there has been tl failure on the part of Crown Counsel 
to inf~)rnl the Court th'lt he has received timely notification of the 
withdrawal hv Counsel. This might occur through inadvertence whe:e 
a Crown Att\;rnev. who is a member of a large staff. is asked to act In 

a partkulal' Couri on very short notice and there is no document ill the 
rc~ords nf the Court relating to withdrawal. 

3. A lawvcr who has ulldertaken the defence of a criminal case maY
r withtlrtiw frl)ll1 the case for adequate cam.e other than non-payment o' 

fl'C-; \\he:re the interval between the tim(' of withdrawal and the trial 
of till' case: is sullkient tn allow the client ample time to obtain ot~ler 
t \llmw\ :\nd to permit such Counsel to prepare a?equately fO: trtal, 
~uh.iect ttl the same requirements of notice to the clLent, accountmg for 

; 
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monies received, notice to Crown Counsel and notice to the Court 
which apply where he desires to withdraw because of non-payment of 
fees. Where a Lawyer has withdrawn because of c.onftict with the client 
he should not under any circumstances indicate in a notice of withdraw­
al addressed to the Court or Crown Counsel the cause of the conflict or 
make reference to any matter which would violate the privilege which 
exists between a Solicitor and his Client. The notice should merely 
state that he is no longer acting and has withdrawn. 

4. Where Counsel is justified in withdrawing from a criminal case, for 
a reason other than the non-payment of fees, and there is not a 
sufficient interval between the notification to the client of his intention 
to withdraw and the <late upon which the case is to be tried to enable 
the client to obtain other Counsel and to enable such Counsel to 
prepare adequately for trial, Counsel may nevertheless withdraw from 
the case if, but only if, the Court before which the Case is to be tried 
grants him permission to withdraw. Where circumstafices arise which in 
the opinion of Counsel require him to apply to the Court for leave .to 
withdraw, he should promptly inform Crown Counsel and the Court 
of his intention to so appiy in order to avoid or minimize inconvenience 
to the Court and witnesses. 
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5. The Crown Attorneys' School 
6. An Information Service for Crown Attorneys 

G. PLEA NEGOTIATION 

H. SUMMARY OF RECOMMENDATIONS 

Appendix I 

Appendix II 

Appendix III 

Appendix IV 

Appendix V 

Appendix VI 

A. H,STORY OF PUBLIC PROSECUTIONS IN ONTARIO 

In Ontario, most criminal prosecutions are conducted by Crown attor­
neys and their assistants.1 They are agents of the provincial Attorney 
General acting in the name of the Crown. The office is defined by statute. 2 

Originally the authority to prosecute rested with the Attorney General 
and his officers at the capital of Upper Canada. As the population of 
Ontario expanded it became increasingly difficult for the law officers of the 
Crown effectively to perform their duties. 3 In 1859, statutory authority was 
granted for the creation of prosecution offices in each county.4 The County 
Crown attorney was empowered, inter alia, to receive and examine infor­
mations from magistrates and to conduct further investigations if necessary, 
sue out process to compel attendance of witnesses and watch over private 
prosecutions, taking them over if necessary. He was made responsible for 
instituting and conducting prosecutions for felonies and some summary 
matters.5 The duties of the office of Crown attorney have remained sub­
stantially the same since its inception, but other statutory powers and duties 
have been conferred upon the Crown attorneys from time to time. 

lA small number of prosecutions are conducted by private prosecutors and 
federal prosecutors. 

2The Crown Atlorneys Act, R.S.O. 1970, c. 101. 
3Bull, "The Career Prosecutor of Canada", (1962),43 J.Crim. L. 89. 
·iAn Act Respecting COllnty Attorneys (cited as The Local CrolVn Attorneys' 
Act), C.S.V.Co 1859, c. 106. 

51bid. s.1 Sec;ondly-He shall institute and conduct on the part of the Crown 
prosecutions for felonies and misdemeanors at the Court of Quarter 
Sessions for the County he is appointed to, in the same manner as 
the. Law Officers of the Crown institute and conduct similar prose­
cutions at the Assizes ... 
Fifthly-If required by the general regulations touching his office 
to be made in pursuance of the provisions hereinafter contained he 
sl:mll institute and conduct proceedings before Justices of the Peace 
under any Act or law conferring summary powers to convict for 
oft'ences in relation to the Public Revenue, the Public Property, the 
Public Domain, the Public Peace, the Public Health, and any other 
matter made punishable on summary conviction before Justices of 
the Peace, and the County Attorney is hereby empowered to insti­
tute such proceedings, on a complaint in writing, or as Public 
Prosecutor, in cases wherein the public interests require the exercise 
of such office. 
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The establishment of the office of public prosecutor in Ontario was 
predated by the creation of similar institutions in Scotland and Ireland con­
tinental Europe ~nd in the American colonies. A brief resume ;f the 
systems for conducting public prosecutions in these jurisdictions and in 
England, where there has been no office comparable to that of Crown 
attorney,. is contah:ed in Appendix I. It has been suggested that the influx 
of Amencan loyalists after the War of Independence influenced the de­
cision in Ontario to create appointive rather than elective offices. o It may 
be that the concept of the office has its origins in jurisdictions which were 
the homelands of many early settlers. 

Provision has been made in the other Canadian provinces for agents 
~f the Attorney General with similar duties. British Columbia is an excep­
tIOn. There, organized municipalities and regions have the right to appoint 
local prosecutors. The duties they perform, however, are not unlike those 
of Crown attorneys in other provinces. 

B. FUNCTIONS AND DUTIES OF CROWN ATTORNEYS 

1. Prosecutorial 

The British North America Act confers on the Province the exclusive 
power to make laws in relation to . 

~he Adn:inistration of Justice in the Province including the Constitu­
tIOn, Mamtenance, and Organization of Provincial Courts both of 
Civil and Criminal Jurisdiction, and including Procedure' in Civil 
Matters in those CourtS.7 

Exclusive authority is conferred on the Parliament of Canada to make laws 
in rer,ltion tc 

The Criminal Law, except the Constitution of Courts of Criminal 
Jurisdiction, but including the Procedure in Criminal Matters.s 

Within this constitutional framework both the Attorney General of Canada 
and the Attorney General for Ontario as chief law officers of the Crown 
ha~e P?we.rs .an? ~uties with respect to the matters within their respective 
legIslatIve ]uflsdlctIOns. The Department of Justice Act provides: 

The Attorney General of Canada shall be entrusted with the powers 
and charged with the duties that belong to the office of the Attorney 
General of England by law or usage, so far as those powers and duties 
are applicable to Canada, and also with the powers and duties that 
by the laws of the several provinces, belonged to the office of attorne~ 
general of each province up to the time when the British North 
America Act, 1867, came into effect, so far as those laws under the 

6Bull, op. cit. n. 3 :llIpra, atp. 90. 
7Section 92 (I 4). 
8B.N.A. Act, s. 91(27). 
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provisions of the said Act are to be administered and ca:rried into 
effect by the Government of Canada.o 

The Ministry of the Attorney General ActlO provides: 

The Minister, ... shall perform the duties (lnd have the powers that 
belong to the AUorney General and Solicitor General of England by 
law or usage, so far as those duties and powers are applicable to 
Ontario, and also shall perform the duties and have the powers that, 
up to the time ef the British North America Act, 1867 came into 
effect, belonged to the offices of the Attorney General and Solicitor 
General in the provinces of Canada and Upper Canada and which, 
under the provisions of that Act, are within the scope of the powers 
of the Legislature. 

Responsibility for the conduct of most prosecutions under the Criminal 
Code is imposed chiefly on the Attorney General for Ontario under section 
92(14) of the British North America Act. The Attorney General of 
Canada, however, has in practice conducted most, if not all, prosecutions 
under federal statutes such as the Narcotic Control Act, the Income Tax 
Act, the Combines Investigation Act, the Customs Act, the Excise Tax 
Act and the Unemp[oymeni Insurance ActY 

In the exercise of its jurisdiction under section 92(14) of the British 
North America Act the Province has enacted The Crown Attorneys Actl2 

constituting every Crown attorney the statutory agent of the Attorney Gen­
eral for the purposes of the Criminal Code13 and imposing on Crown at­
torneys the general duty to "aid in the local administration of justice".14 
More specifically, the Crown attorney is to perform all duties that are 
assigned to Crown attorneys under the laws in force in Ontario and to: 

(b) conduct, on the part of the Crown, preliminary hearings of in­
dictable offences and prosecutions for indictable offences, 

(i) at the sittings of the Supreme Court where no law officer 
of the Crown or other counsel has been appointed by the 
Attorney General, 

(ii) at the court of general sessions of the peace, 
(iii) at the county or district court judges' criminal court, and 
(iv) before provincial judges in summary trials of indictable 

offences under the Criminal Code (Canada), 
-----

0R.S.C. 1970, c. 1-2, s. 5(a). 
lOR.S.O. 1970, c. 116, s. 5 (d) renamed by S.O. 1972, c. 1, s. 9 (1} 
llThe recent decision of Vannini, D.C.I. in R. v. Collins, [1973] 1 O.R. 510 

explores extensively the history of the office of Attorney General and the 
constitutionality of the definition of Attorney General in s. 2(b) of the 
Criminal Code. The section confers on the Attorney General of Canada (or 
his agent or anyone with his written consent) the exclusive jurisdiction to 
prefer indictments under s. 496(1) of the Criminal Code in respect of pro­
ceedings instituted at the instance of the Government of Canada and conducted 
by or on behalf of that Government in respect of any violation of or conspiracy 
to violate any other Act of the Parliament of Canada or a regulation made 
thereunder. 

l2R.S.0. 1970, c. 101. 
lSlbid. s. 11. 
14lbid. s. 12. 
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in the same manner as the law officers of the Crown conduct 
similar prosecutions at the sittings of the Supreme Court, and 
with the like rights and privileges, and attend to all criminal busi­
ness at such courts; 

(c) where a law officer of the Crown or other counsel has been ap­
pointed by the Attorney General, deliver to, the Crown officer 
or other c'Junsel all papers connected with the criminal business 
at the sittings of the Supreme Court before the opening of the 
court and, if required, be present at the court and assist the 
Crown officer or other counsel; 

(d) watch over cases conducted by private prosecutors and, without 
unnecessarily interfering with private individuals who wish in 
such cases to prosecute, assume wholly the conduct of the case 
where justice towards the accused seems to demand his inter­
position; 

(e) where in his opinion the public interest so requires, conduct pro­
ceedings in respect of any offence punishable on summary con­
viction; 

(f) when requested in writing, cause prosecutions for offences against 
any Act of the Legislature to be instituted on behalf of any gov­
ernmental department or agency and conduct such prosecutions 
to jupgment and to appeal, if so instructed; 

(g) where in his opinion the public interest so requires, conduct ap­
peals to the county or district court for offences punishable on 
summary conviction.lo 

In accordance with the statutory prescription, Crown attorneys con­
duct all preliminary inquiries before Provincial judges, and most trials of 
indictable offences before Provincial judges including those that may be 
tried summarily on the election of the Crown. Crown attorneys customarily 
assume full responsibility for the conduct of prosecutions under the 
Criminal Code in the General Sessions of the Peace, the County Court 
Judges' Criminal Courts and in the Assizes, although departmental law 
officers or other members of the bar are occasionally instructed by the 
Attorney General to appear on his behalf at an Assize to prosecute a case 
which has no locus within a county or is particularly complicated.lo 

In summary conviction matters responsibility for prosecutions is frag­
mented. This confusing pa~ .. ern .:merges. Where an offence arises under 
Part X,"'I(IV of the CriminaL Code or i~ one which is punisha.bl~ summarily 
at the election of the accused, the Crown attorney usually prosecutes. When 
an offence punishable on summary conviction arises under a provincial 
statute, a police officer, not a Crown attorney, usually conducts the prose-

l5lbid. s. 12(b)-(g) as amended by S.O. 1972, c. 1, s. 1. 
lOFor the statutory limitations on the rirht to conduct prosecutions of indictable 

offences under the Criminal Code see the definition of prosecutor in s. 2 and 
the manner of preferring an indictment (the documentary basis of prosecutions 
in the superior courts) in os. 496 and 505. Informations (the documl!ntary 
basis of prosecutions in the Provincial Courts) are usually sworn to by police 
officers or private citizens who institute the proceedings. 
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cution,l7 Certain divisions of government departments such as Corporations 
Tax, Health and Agriculture employ departmental solicitors who are in­
stmcted to conduct prosecutions involving departmental legislation. Re­
sponsibility for the prosecution of municipal. by-law offences frequently is 
assumed by members of the municipality's legal staff. In Toronto, offences 
under The Liquor Control Act and The Liquor Licence Act are prosecuted 
by an official known as the City Prosecutor. All prosecutions under pro­
vinciallegislation which are not conducted by Crown attorneys continue to 
come under their general supervision by law.is 

Crown appeals in summary conviction matters in practice are both 
instituted and conducted by Crown attorneys, while appeals of judgments 
in indictable matters are usually conducted by the legal staff within the 
Ministry of the Attorney General. 

An assistant Crown attorney has been assigned on a full-time basis to 
the Provincial Court (Family Division) in the Judicial District of York 
where he prosccutes many cases and advises on others. Outside the 
Judicial District of York there is no uniform practice with respect to the 
appearance of Crown attorneys in the Provincial Courts (Family Division). 

Crown attorneys are required to prepare and prefer indictments in 
proceedings before grand juries. If our recommendations made in chapter 
12, Part I for the abolitioll of the grand jury are adopted, Crown attorneys 
will bc relieved of this task. 

In addition to the provisions of The Crown Attorneys Act imposing 
the general duty on the Crown attorney to prosecute, a number of other 
provincial statutes impose a specific duty on the Crown attorney to conduct 
prosecutions of offences under them. Examples such as The Fire Marshals 
Act and The Liquor Control Act may be found in Appendix III. 

It would appear that the status of private prosecutors to conduct 
prosecutions of summary conviction offences is limited by the provisions of 
The Crown Attorneys Act which impose on Crown attorneys the responsi­
bility to supervise prosecutions and assume wholly the conduct of cases 
where justice towards the accused seems to demand interposition. lo It is 
questionable whether this provision can have any application in summary 
conviction proceedings under the Criminal Code where an informant relies 
on his entitlem0nt under section 737(1) to conduct his case personally. It 
has been held that while a private person may prosecute at the summary 
trial of an indictable offence and a preliminary inquiry, he cannot 
conduct further proceedings following a committal for trial by a judge with­
out a jury UI j. 'ss he can induce the Attorney General to intervene or unless 
he has his written consent; and that on trials by judge and jury he requires 
leave of the court or Attorney General,20 It has also been judicially de-

l7For the statutory authority for the conduct by the informant of slimmary 
conviction prosecutions under the Criminal Code see s. 737 and the definition 
of "prosecutor" and "informant" in s. 720(1). 

lSThe Crown Attorneys Act, R.S.O. 1970, c. 101, s. 12(e). 
lOIbid. s. 12(d). 
2oR. v. Schwerdt (1957), 119 C.C.C. 81. 
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termined that at such a trial or preliminary inquiry the Attorney General 
or his agent is entitled to intervene and to withdraw the charge in the case 
of an information for an indictable ofience.2l 

Incidental to the Crown attorney's functions as prosecutor are his ex­
clusive right to determine what charges are to be maintained against an 
accused person,22 his right to determine 'with respect to certain offences 
whether to prosecute by way of indictment or summary conviction23 and 
his right to withdraw charges once laid.2·1 

The importance of the Crown attorney's prosecutorial duties was 
exprcssed by the late Mr. Justice Rand in R. v. BOllcher in the following 
terms: 

The role of prosecutor excludes any notion of winning or losing; his 
function is a matter of public duty than which in civillifc there can be 
none charged with greater personal responsibility.25 

2. Advisory 

(a) Advice to the .Police 

The Crown attorney in the community is a quasi-judicial officer, who 
performs many duties in addition to prosecuting cases. The office is one 
that should be highly respected and those who fill it should conduct them­
selves to merit respect. In Ontario, this is usually the case. 

Crown attorneys perform an important function in advising members 
of the public and the police concerning proposed prosecutions or prose­
cutions that have been instituted. They advise the police not onJy on cases 
immediately coming before the courts, but also on general procedl1ral mat­
ters, investigations and the preparation of cases not immediately before the 
courts. In the smaller centres, the Ontario Provincial Police and the munici­
pal police seek the advice of Crown attorneys concerning what charges if 
any should be laid in respect of particular fact situations. In northern 
Ontario, the police are especially dependent on Crown attorneys. 

In Metropolitan Toronto, and to a lesser degree in the larger centres, 
the police in most cases determine in the first instance what charges should 
be laid, but advice as to the propriety of the charges as the cases develop 
is the responsibility of the Crown attorney. 

Although there is no statutory obligation to advise the police, it is 
assumed that this is a proper fUllction of the office. Much reliance is placed 
on the advice and assistance of Crown counsel at the Police College in 
Toronto and the Ontario Police College at Aylmer. A member of the 
Crown Attorneys' Association is an official representative to the latter. 

21R. v. Leollard, ex parte Graham (1962), 133 C.C.C. 262. 
22R. v. Blahllt et al. (195'4), 110 C.C.C. 75. 
28R. v. Wright, [1964] 1 C.C.C. 365. 
24R. v. Garcia et al., [1970] 3 (:.C.C. 124. 
2~R. v. Boucher, [1955] S.C.R. 16. atp. 23. 
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(b) Advice to Justices of the Peace 

The Crown at.torney is under a statutory obligation to aid in the local 
administration of justice26 and to advise the justices of the peace "with 
respect to offences against the laws in force in Ontario".27 The meaning 
of this provision is not clear. If it is intended to mean that the Crown 
attorney is to advise justices of the peace with respect to the pelformance 
of their judicial duties. in specific cases it is bad in principle. If, on the 
other hand, it is intended to mean that the Crown attorney is required to 
be a sort of legal tutor to the justices of the peace it is equally bad in 
principle. As we indicated in the previous chapter, both these duties should 
be performed by Provincial judges. It may well be' that Crown attorneys 
should participate in some way in the legal education of justices of the 
peace but it is not consistent with our concept of the independence of the 
judiciary in the administration of justice that they should advise the justices 
of the peace in specific cases. . 

There may be areas, however, where it may be proper for the Crown 
attorney to advise the justice of the peace on matters of form, e.g. whether 
an information as laid discloses any offence or whether a matter is within 
the jurisdiction of the justice of the peace and iu matters of practice and 
procedure. 

(c) Advice to Members of the Public 

. The .Crown attorney is called upon to advise members of the public 
lfi a multltude of matters related to the administration of the criminal law 
and the provincial laws. In the Crown attorney's office, particularly in 
smaller communities, there is invariably a welter of complaints that have 
to be sorted out to determine whether a matter is one in which the Crown 
attorney should intervene or whether it is one for the civil law or private 
prosecution. The function that a good Crown attorney pelforms in a com­
Ir:t.unity, quite apart from his duties as a prosecutor, is a most important 
one. His office is not only a symbol of the authority of the law but a talis­
man of the protection of the law. For these reasons we believe that what­
ever moves are made toward regionalization of the administration of justice, 
a Crown attoruey should continue to be appointed for each county or dis­
trict where his assistance and advice will remain most accessible to the 
members of the public and to the local police services. 

3. Under The Coroners Act 

The Commission in its Report on the Coroner System in Ontario 
recommended that the principle of mandatory consultation between the 
coroner and Crown attorney be given legislative recognition. 28 Under the 
existing Coroners Act, the Crown attorney exercises certain preinquest 
powers of operational control. These powers include the ordering of the 
holding of an inquest;20 preventing the transfer of an investigation from 
----

2oR.S.O. 1970, c. 101, s. 12. 
27lbid. s. 12(h). 
28Report on the Coroner System in Omario, 103 (1971). 
20The Carollers Act, R.S.O. 1970, c. 87, s. 12. 
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one coroner to, another;30 and, after the issue of a warrant by a coroner 
to take possession of a body, instructing another coroner to take action.31 

We concluded that there should be mandatory consultation with Crown 
attorneys on these matters but that the Act should not confer power to go 
beyond consultation. Power to direct and intervene in a coroner's case 
should be vested only in the Provincial Chief Coroner and in the Attorney 
General.32 

The Coroners Act now in force also confers certain Po\\ ..:rs and re- . 
sponsibilities on Crown attorneys with respect to the conduct of inquests: 

(a) The Crown attorney may attend any inquest and must if directed 
to do so by the Attorney General.33 

(b) The Crown attorney may examine and cross-examine witnesses,34 
and may direct that particular persons be summoned as witnesses 
by the coroner.35 

(c) The Crown attorney must give his consent before an inquest may 
be held without a jury in a provisional judicial district,36 and 
must approve of any appointments of persons by the coroner to 
record evidence at the inquest.37 

(d) The Crown attorn,ey may order that the evidence be tran­
s.cribed,38 and may also require that an interpreter be employed 
by the coroner at the inquest. 30 

(e) Finally, the Crown attorney is designated under The Coroners 
Act as the officer to whom the coroner must transmit the verdict 
of the jury.40 

In our Report on Coroners we concluded that these are all functions 
appropr~ate to be pelformed by Crown attorneys to provide coroners with 
access to legal skills where desirable and proper legal direction where 
necessary.41 

We found that attendance of Crown attorneys at inquests was irregu­
lar, and that in some counties including the Judicial District of York 
attendance was the exception rather than the rule.42 (Appendix II contains 
data made available to 'lIS in this project, showing attendance by Crown 
attorneys at inquests for the period April to December, 1971.) 

30lbid. s. 15. 
3llbid. s. 10(3). 
320p. cit. n. 28 supra, at p. 65. 
33R.S.O. 1970, c. 87, s. 25(1). 
3·1Ibid. 
35lbid. s. 26(1). 
3UJbid. s. 27(4). 
s7Ibid. s. 33(1). 
3SIbid. s. 33 (2) 
30Ibid. s. 34. 
4olbid. s. 36. 
4lOp. cit. n. 28 supra, at p. 104. 
'12Ibid. 
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Our conclusion was that the necd for proper legal counsel at inquests 
would be immediate and extensive if a new coroners act were passed and 
that the voluntary attendance of Crown attorneys be discontinued in favour 
of compulsory attendance at the request of the presiding officer. 43 We 
recommended that the Crown attorney retain his duties under section 
36 of The Coroners Act with respect to exhibits at inquests but that the 
section be recast to place the responsibility on the Chief Coroner for 
duplicating and circulating copies of verdicts. 

The Coroners Act, 1972,,,A which has not yet been proclaimed in 
force, embodies most of our recommendations. The provisions of that 
Act make it mandatory for Crown attorneys to attend all inquests. 45 

4. As Clerk of the Peace 

The office of clerk of the peace goes back to the birth of British insti­
tutions in Upper Canada. It was originally related to the functions and 
duties of the justices of the peace sitting in the Quarter Sessions of the 
Peace. These functions and duties covered a very wide range of subject 
matter. They extended from exercising jurisdiction in criminal cases to em­
powering the certification of the clergy of the Church of Scotland to per­
form n,arriages,4G appointing constables,47 nominating parish town officers 
where no town meeting had been held,48 and appointing surveyors.49 

In the several statutes conferring jurisdiction on the Quarter Sessions 
of the Peace there is reference to the clerk of the peace as one who per­
formed administrative duties but nowhere in either the ancient or modem 
statutes have we been able to find any express statutory authority for the 
office. It is interesting that in 1859 in the Province of Upper Canada, clerks 
of the peace were required to be banisters of not less than three years' 
standing. They were ex officio County attorneys for the county to which 
they were appointed.oo 

The clerk of the peace had many other duties imposed 011 him. For 
example, the publication of notices concerning the forfeiture of the estates 
of aliens and traitorsUl and making out writs to the sheriff for levying 
arrears and assessments.52 

It is unnecessary to pursue further the history of the office. It is 
sufficient to say that it appears to have been engrafted onto the law of 
Ontario by adoption and custom rather than statutory authority. We are 
concerned here with the office as it relates to Crown attorneys. Section 6 
of The Crown Attorneys Act provides: 

4albid. p. 105. 
44S.0. 1972, c. 98. 
45[ bid. s. 24. 
4038 Geo. III, c. 14, s. 2. 
4733 Geo. III, c. 2, s. 10. 
4846 Geo. Ill, c. 5, s. 2. 
4050 Geo. III, c. 1, s. 11. 
oOC.S.U.C. 1859, c. 106, s. 7. 
5159 Geo. III, c. 22, s. 6. 
526 Geo. IV, c. 1, s. 7. 
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'c 1) Except in the Judicial District of York, every Crown attorney is 
ex officio clerk of the pcace for the county or district for which 
he is Crown attorney. 

(2) In the Judicial District of York, thc officcs of Crown attorney and 
clerk of the peace may be held by different persons. 

(3) Where the offices of Crown attorney and clerk of the peace are 
held by the same person, the duties that the clerk of the peacc is 
required to perform in the courtroom during the sittings of the 
court of general sessions of the peace and of the county or dis­
trict court judges' criminal court shall be performed by the clerk 
of the county or district court. 

Until the recent retirement of the Clerk of the Peace for the Judicial 
District of York, the Crown attorney has not acted as clerk of the peace. 
Since his retirement no one has been appointed to fill that office and the 
Crown attorney now performs the duties attached to the office as do all 
other Crown attorneys in Ontario, and the traditional duties that were pre­
viously performed by the clerk of the peace as Clerk of the General Ses­
sions of the Peace and County Court Judges' Criminal Court are now to 
be performed throughout Ontario by the clerks of the County and District 
Courts. 

Under section 2 of the Criminal Code, "Clerk of the Court" includes 
"a person by whatever name or title he may be designated who from time 
to time performs the duties of the Clerk of the Court". Duties are imposed 
on the Clerk of the Coun under several sections of the Code, particularly 
section 490 concerning the election to be tried by a judge 'without a jury 
and section 549 concerning procedure where an indictment is found against 
a corporation. Other important duties are imposed on the Clerk of the 
Court with respect to forfeiture of recognizances under Part XXII of the 
Criminal Code. In the Schedule to Part XXII, the "Clerk of the Court" 
is defined to mean in Ontario the "Clerk of the Peace" for the Court of 
General Sessions of the Peace in respect of a recognizance for the appear­
ance of a person before that ~ourt, a judge acting under Part XVI, a 
justice or a magistrate. 53 

The CO(1ntv Court Judges' Criminal Courts Act provides that "the 
_:erk of the peace tor the county or district court is the clerk of the court 
constituted under this Act".54 The result of this strange legislative tangle is 
that the Crown attorney is the Clerk of the General Sessions of the Peace 
and of the County Court Judges' Criminal Court but the duties are per­
formed by the clerk of the County Court. It follows that this statutory cir­
cumlocution can be avoided by simply conferring on the clerk of the 
County and District Court the powers and duties of the clerk of the peace. 
The office of the clerk of the peace should be abolished unless there are 
compelling reasons to maintain it because of the duties required to be per­
formed by the holder of the office under other statutes. 

53Crimillai Code, s. 696(1). 
54R.S.0. 1970, c. 93, s. 1(3). 

~~----------------... ----------------------------- .. ----
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Under T~e Coroners Actu5 the Inspector of Legal Offices is required • 
to send a certlfied copy of an Order-in-Cbuncil appointing a coroner to the 
clerk of the peace of the county or district in which the coroner is to act 
and it shall be filed by him in his office. For the purpose of record, it 
w?u1~ be equally convenient to have the order filed with the County or 
Dlstnct Court clerk. It would, however, be convenient to have an additional 
copy sent to the Crown attorney by reason of his concern in matters com­
ing within The Coroners Act. 

. Under The Small Claims Courts ActoG the clerk of the peace is re­
qUIred to perform dutIes and assume responsibility which could be equally 
well performed by the County or District Court clerk. These duties which 
include acting as pro tem clerk of the Small C1pjms Court when th~t office 
is vacant, are not duties that ought to be pt::rformed by the Crown attorney. 

The Estreats Act57 is complementary to Part XXII of the Criminal 
Code. It is conc"rned with the procedure attendant on the forfeiture of 
recognizances given as security for the appearance of persons before the 
cour;: I~ other jurisdictions the duties imposed on the clerk of the peace 
under thIS Act are performed by the clerks of the respective courts. 

Under The Judicature ActUS a Notice of Motion to quash a conviction 
shall be served upon the clerk of the peace if the proceedings have been 
returned to his office. 

The Jurors Act59 provides: 

The clerk of the peace shall attend all meetings of the county selectors 
and shall enter their proceedings and resolutions in a book kept for 
that purpose, but he shall have no voice in the selection of jurors and 
shall not advise or express an opinion whether any name ought to be 
placed upon or omitted from the list of jurors. [Emphasis added.] 

The clerk of the peace has other duties under The Jurors Act. Section 
I? pro."ides that the annual meeting of the county selectors shall be held 
elthe.r 11l the courthouse or in the office of the clerk of the peace. He is 
r.eqlllred to produce for the county selectors copies of the voters' lists de­
hve~'ed to 111:0- by th~ clerks of the local municipalities, and to transmit 
COPIeS of theIr resolutions determining the number of jurors to be drafted 
to the appropriate courts. GO 

. Secti.on 59 (8) .o~ The Municipal ActGI enacts that a by-law establish­
Ing ~~Olllllg subdlvlSlon shall be filed by the municipal clerk with the clerk 

55R.S.O. 1970, c. 87, s. 4. See also The Coroners Act, 1972, S.O. 1972, c. 98, s. 3 (6) 
not yet proclaimed in force. 

o6R.S.O. 1970, c. 439, ss. 10, 25, 48 and 50. 
57R.S.O. 1970, c. 150. 
5sR.S.O. 1970, c. 228, s. 69. 
50R.S.O. 1970, c. 230, s. 9. 
oO/bid. ss. 12, 13. 
GlR.S.O. 1970, c. 284. 
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of the peace and section 85 (2) that the list of voters may be procured 
from the clerk of the peace. 

Section 3 of The Private Sanitaria ActG2 provides that the clerk of the 
peace is a member of the board of visitors an 1 that he is the secretary of 
the board. The oaths of office of the members of the board are to be filed 
with the clerk of the peace. Section 6 provides for licence fees to be paid 
to the clerk of the peace and section 7 that the clerk of the peace shall keep 
all the accounts. Other duties of a similar nature are found in the Act. 

Section 15 of The Summary Convictions ActG3 is as follows: 

Every justice shall forthwith after making a conviction or order or an 
order of dismissal transmit to the clerk of the peace for the county or 
district the conviction or order or order of dismissal together with the 
information, depositions and other papers relating to the case and any 
recognizances in respect of which proceedings are required to be taken 
in the court of general sessions of the F :ce. 

Section 6 of The Bailiffs Act64 provides that an application for ap­
pointment as a bailiff shall be made to the clerk of the peace in the county 
in which the applicant intends to carry on business. Section 7 charges the 
clerk of the peace to examine the applicant and his recommendations are 
to be sent to the Registrar of Collection Agencies under The Collection 
Agencies Act. Any person who has a complaint against a bailiff may make 
his complaint to the clerk of the peace in the county for which the bailiff 
is appointed. The clerk of the peace then investigates the complaint and 
makes a report to the Registrar. G5 

It can be seen that the duties of clerk of the peace are essentially of 
an administrative and clerical nature, unrelated to the functions performed 
by Crown attorneys as agents of the Attorney General. No doubt most of 
the duties were assigned to Crown attorneys as clerk of the peace as a 
convenience at a time when many officials in the administration of justice 
held multiple offices. These functions are not of such a nature as require 
performance or supervision by officers with the high degree of skill and 
training which should be possessed by Crown attorneys. It is a misuse 
of their talents to impose on them routine duties not directly associated 
with their primary responsibilities. 

It was the view of the Crown attorneys who appeared before the Com­
mission that they should be relieved of these duties, and particularly that 
it was not desirable that the Crown attorney should in any way be engaged 
in the selection of juries. Although he has no voice in the selection, the 
fact that he is present at the meetings of the county selectors is open to 
misunderstanding by the public. 

62R.S.O. 1970, c. 363. 
63R.S.O. 1970, c. 450. 
64R.S.O. 1970, c. 38. 
65lbid. s. 10 as amended by S.O. 1971, Vol. 2, c. 50, s. 10(6). 
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Insofar as estreats are concerned, the Crown attorney should repre­
sent the Crown on an application for the forfeiture of security for non­
appearance of the person bound to appear, but other than that, the duties 
under the Act such as preparation of the roll of fines and forfeited reco cr-

• I:> 

llIzances may be performed by the clerk or registrar of the appropriate 
court. 

We recommend that most functions of the clerk of the peace be per­
formed by the- County Court clerk and that Crown attorneys cease to be 
ex afficia clerks of the peace. Under particular statutes where the nature of 
the subject matter makes it appropriate for the clerk or registrar of another 
court to perform certain duties, the duties should be specifically imposed 
on such other officer. 

5. Other Duties .of Crawn Attarneys 

Appendix III contains a summary of statutes imposing miscellaneous 
duties on Crown attorneys. Many of these duties are essentially of an 
administrative and clerical nature and might be performed more appro­
priately by othe: officials. For example, the responsibility for employing 
ll1terpreters at tnals and inquests imposed by The Administratian .of Justice 
ActG6 might be transferred to local court administrators to be performed 
under the direction of the Provincial Director of Court Administration. G7 
Similarly, the authorization for the payment of additional witness fees and 
fees where no trial takes place under The Crown Witnesses ActGS 'night be 
given by an official whose duties are primarily administrative nd who 
reports to the Provincial Director of Court Administration. 

Two other statutes impose on Crown attorneys the duties of other full­
time oflicers in the administration of justice when these offices are vacant. 
The Judicature Act60 constitutes tbe Crown attorney pra tempare local 
registrar, county court clerk or surrogate registrar where the office is vacant 
by reason of death, suspension, resignation, retirement or removal where 
there is no deputy officer to fill the position. The Sheriffs Act70 provides 
that the Crown attorney is pra tempare sheriff when the office becomes 
vacant and there is no deputy sheriff. It is diflicult to see what relief is pro­
vided by these enactments even in the case of unexpected vacancies. Crown 
attorneys are fully occupied performing the essential functions entrusted to 
them. They have no special knowledge of the operations of offices of local 
registrars, county court clerks, surrogate registrars or sheriffs which qualify 
them to perform their duties. In some cases the functions may place 
Crown attorneys in a position of conflict of interest, for example, if they 
were required to participate in the jury selection process in the absence of 
the sheriff who is required to perform an important role. These provisions 
should be repealed and other provision made. 

6oR.S.O. 1970, c. 6, s. 5. 
67The creation of this office was recommended in Part I, chapter 2 of this Report. 

For our recommendations concerning court interpreters see Part III of this 
Report. 

GSR.S.O. 1970, c. 103 a5 amended by S.O. 1971, Vol. 2, c. 5. 
oOR.S.O. 1970, c. 228, s. 88(2). 
7oR.S.O. 1970, c. 434, 5. 21 (2). 
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C. STATUS 

1. Appaintment 

The Crawn Attarneys Act establishes a framework for the appoint­
ment and supervision of Crown attorneys in the exercise of their duties. As 
we have already observed, the Act is not exhaustive of the statutory pro­
visions affecting that office. The Lieutenant Governor in Council may 
appoint a Crown attorney for each county and each provisional judicial 
district and such Crown attorneys and assistant Crown attorneys for the 
Province as he considers necessary. The Crown attorneys and assistant 
Crown attorneys so appointed are to act anywhere in the Province as 
directed by the Director of Public Prosecutions.n The Lieutenant Governor 
in Council may also appoint one or more assistant Crown attorneys for any 
county or provisional judicial district to act under the direction of the 
Crown attorney.72 When so acting, such assistant Crown attorneys have the 
same powers and are to perform the same duties as the Crown attorneys. 

In the Judicial District of York, provision is made for the appoint­
ment of a Crown attorney, deputy Crown attorney and such assistants as 
the Lieutenant Governor in Council deems necessary.73 The deputy and 
assistants are to act under the direction of the Crown attorney and when 
so acting have the like duties and powers as the Crown Attorney for the 
Judicial District of York.H 

There is a statutory requirement that any officer so appointed and 
anyone acting in the capacity of Crown attorney or assistant Crown at­
torney must be a member of the Ontario bar.75 The appointment of pra 
(em or part-time Crown attorneys will be discussed later. 

Both The Crawn Attarneys Act7G and The Public Officers' Fees Act
77 

contemplate that the appointment of Crown attorneys may be on a fee 
rather than a salary basis. We understand that four Crown attorneys (as 
set out in Table I, Section D) now hold appointments on a fee basis. In 
our opinion it is not proper to countenance in the high office of Crown 
attorney an interest in promoting prosecutions that a fee sys~em tends to 
create. The provisions regulating appointments on a fee baSIS should be 
repealed. 

The Crown attorney, who is the agent of the Attorney General for the 
purposes of the Criminal Cade, is an employee of the Ministry. of the 
Attorney General, which is organized ~or the purpo.ses of en.abling t~~ 
Attorney General to carry out the duties and functIOns of IllS office. 

71R.S.O. 1970, c. 101, s. 1. Bill 4 (given first reading March 21, 1973) ?mending 
The CrowlI Attorneys Act substitutes Deputy Attorney General for Director of 
Public Prosecutions, which office ceases to exist. 

72lbid. 5. 2. 
73lbid. 5. 3(1). 
Hlbid. s. 3(2). 
75lbid. 5. 4. 
7Glbid. 5S. 7,14,16. 
77R.S.O. 1970, c. 383, 5.5. 
78See The Ministry of the Attorney Gelleral Act, 5S. 3 (1), 6 as amended by S.O. 

1972, c. 1,5.9. 



II'!"" 

96 Administration oj Ontario Courts 

Crown attorneys and assistant Crown attorneys are at present appointed to 
act under the direction of the Director of Public Prosecutions, an employee 
of the Ministry of the Attorney General with responsibility for supervising 
and coordinating criminal prosecutions in the Province and the Crown 
Attorney System. 70 Legislation has been introduced to abolish the office 
of Director of Public Prosecutions. Replacing it is the office of Director of 
Crown Attorneys charged with the responsibility for direction of all Crown 
attorneys and liaison ~etween them and the Ministry of the Attorney Gen­
eral. Advisory and litigation services to Crown attorneys in criminal mat­
ters are to be provided by the Senior Crown Counsel in charge of Criminal 
Appeals and Special Prosecutions. 

The statutory provisions governing the status and conditions of employ­
ment of Crown attorneys are not to be found in The Crown Attorneys Act 
but in The Public Service Act. During their first year of employment 
assistant Crown attorneys are usually appointed to the probationary staff 
and may be released by the Deputy Attnmey General for failure to meet 
the requirements of the position.80 The Crown attorney is asked to assess 
the assistant's performance and capabilities during the probationary period 
and to make recommendations to the Deputy Attorney General for perma­
nent appointment. 

Permanent positions in the Crown attorney service are classified within 
the Legal Officer Series, which consists of a range of eight levels established 
by a legal Positions Evaluation and Classification Committee composed of 
the Deputy Minister of the Department of Civil Service, the Deputy Attor­
ney General and an Assistant Deputy Attorney General or their respective 
nominees. A salary grid has been developed within each level. Allocations 
to the first three levels within the series are the responsibility of the Deputy 
Attorney General. Allocations to positions above level three are made only 
on the recommendation of the Deputy Attorney General following evalua­
tion and appraisal of the candidate by the Legal Positions Evaluation and 
Classification Committee. 

The eight levels are as follows: 

Legal Officer 1 

An entry level with provision for use as a working level for solicitors 
who demonstrate they have reached the limit of their potential. 

Legal Officer 2 

An entry and working level for employment in the Ontario Civil 
Service of more experienced solicitors and the level to which solicitors 
classified as Legal Officer 1 may proceed when they have demonstrated 
potential for promotion. 

70Province of Ontario, Manual of Administration, Vol. 1, Supplement to O.C. 
#12, Department of Justice, [April 1971]. But see Bill 4 (given first reading 
March 21, 1973) amending The Crown Attorneys Act to substitute Deputy 
Attorney General for Director of Public Prosecutions. 

sOR.S.O. 1970, c. 386, s. 22(5). 
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Legal Officer 3 

A senior working level and the level to which solicitors may pro¥ress 
solely on the recommendation of the Deputy Minister on the baSIS of 
responsibility and superior performance. 

Legal Officer 4 

A higher working level, allocation to which is ~epe~dent upon a 
favourable review of the position in relation to the claSSIficatIOn factors, by 
the Legal Positions Evaluation and Classification Committee. 

Legal Officer 5 

The first level for senior positions. Progression to this level is achieved 
only following evaluation and appraisal of the work perfo:~ed and the 
professional capabilities of the incumbent by the Legal POSItIOns Evalua­
tion and Classification Committee. 

Legal Officer 6 

The second level for senior positions. Progression to this level is 
achieved only following evaluation and appraisal of the work perfo.n;ned 
and the professional capabilities of the incumbent by the Legal POSItIOns 
Evaluation and Classification Committee. 

Legal Officer 7 
The level to cover senior solicitors, who by reason of the workload 

and outstanding competence as evaluated by the !--e~al Positions ~valuation 
and Classification Committee, justify a differential 111 compensatIOn above 
that of Legal Officer 6. 

Legal Officer 8 
Represents the most senior (in terms of ability, status, reputation a~d 

contribution) level solicitors in the service of the Governm~nt of ~ntano. 
Evaluation of the incumbent for recommendation for allocatl?n to. thIS level 
will be made by the Legal Positions Evaluation and ClasSIficatIOn Com-

mittee. 

The Legal Officer Series specifically applies to: 

(a) Members of the Law Society of Upper Canada employed as civil 
servants in the Crown Law Office and other branches, boards and 
commissions of the Department of Justice in positions suc~ as: 
Crown Counsel Crown Solicitor, Crown Attorney, ASSIstant 
Crown Attorney, Associate Legislative Counsel, Registrar of 
Regulations and Law Research Officer. 

(b) Members of the Law Society of Upper Canada employed as civil 
servants in positions of heads of legal branches, crown counsel 
and/ or solicitor in Ontario government departments a.nd ot~er 
agencies administered within the provisions of The PubliC Service 

Act, 
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Excluded from the series are: 

(a) Judici~l and quasi-judicial posi~io.ns such as: Provincial judges, 
Masters and m.embers of adnul1Istrative, investigative and re­
search boards and comm.issions, etc. 

(b) ~ositions at :he le~el of Deputy Minister, Assistant Deputy Min­
Ister, Exe~uh.ve Director or Senior List positions, whether or not 
~l1embershlp III the Law Society of Upper Canada is mandatory 
III order to hold such position. 

(c) Positions .with predominantly administrative responsibilities that 
may req~lI'e the interpretation and administration of legislation, 
the draftll1g of ~ontracts, leases or other legal documents or the 
cond~ct of .studles and for which a comprehensive knowledge of 
law. IS desirable but not necessarily membership in the Law 
SocIety of Upper Canada. 

Positions with incumbents who are not members of the Law Society of 
Upper Canada are excluded from the series. 

The structure and allocation considerations are stated to be: 

The Legal Officer series .c~~sists of eight levels of professional 
d~velopment and responsIbilIty represented by eight classes with 
eight salaJY ranges. Allocation to specific levels is based on a 
pr~cess whereby both the work performed and responsibilities 
assigned plus tlle personal and professional qualities of the incum­
~ent are ~valu.ated .and appraised by the Legal Positions Evalua­
tion and <?lassIficatIon Committee. Following are some of the fac­
~ors consIdered by the Committee in classifying positions and 
Illcumbents in the series. 

(a) Duties and Responsibilities 
(i) F~r !egal officers in the Depaliment of Justice [now the 

MIllI~try ?f the Attorney General] the responsibility 
for dIrectlllg and supervising the work of oilier legal 
officers and the nature, type, level and qUality of the 
work performed. 

(li) For Crown attorneys, workload, courts served and law 
enforcement agencies involved and the nature type 
level and quality of the work performed. " 

(iii) F or legal officers in operating departments, the size of 
the department, ilie number of its programs and the 
nature, type, level and quality of the work performed. 

(b) Personal Qualities 
The degree of: 

(i) abili~y to recognize and analyze legal problems and 
provide effective solutions' 

(ii) b'l' , a 1 Ity to exercise sound judgment in the advice ren-
~ler~d to the ~overnment in a manner consistent wiili 
Jllstlce and eqUIty; 

(iii) b" a Illty to exercise the judgment necessary to maintain 
andlrotect the interests .of the Government and the 
pU~Ll~ and at the same trme protect the tights of tlle 
Illdlvldual; 
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(iv) ability to cooperate with those advised and the ability 
to secure the cooperation of these persons; 

(v) evidence of dedication to the principles of the adminis­
tration of justice and the law; and 

(vi) demonstrated understanding and acceptance of the re­
sponsibilities of a public servant. 

The Committee's brochure on the series contains the following com-
ment with respect to the classified positions: 

As can be seen from the foregoing the classification or legal officer 
positions is a departure from the practice of classifying the job, in that 
an effort is made to evaluate and appraise the professional responsi­
bilities and capabilities of the individual as well as the work performed 
and job responsibilities, plus, the individual's contribution first to the 
department and second to the government. 

In practice, the reclassification of assistant Crown attorneys depends 
substantially on the Crown attorney's evaluation. Regulations under The 
Public Service Act provide for terms of employment and collateral benefits 
sllch as pension schemes, vacations, etc. 

Under our system of government, ilie Attorney General occupies an 
office that has characteristics that do not pertain to that occupied by any 
other Minister of the Crown insofar as he is responsible for that part of 
law enforcement which involves the prosecution of offenders. He must 
administer his office free from political considerations or cabinet control 
as the Queen's attorney aGd his decisions must be based on that fact. He 
is, however, accountable to the Legislature for his decisions.81 

Every Crown attorney is the agcnt of the Attorney General for the 
purposes of the Criminal Code. The many other statutory duties inlposed 
on Crown attorneys are incidental to the matters we are discussing in this 
chapter. We have recommended that many of these duties be assigned to 
others. We are concerned here only with the status of the Crown attorney 
in the government service and in the community. 

The office held by the Crown attorney is very different from that held 
by a departmental solicitor and it requires different qualifications. He is a 
counsel conducting cases in court in our adversaty system. He may be 
pitted against outstanding members of the bar who will draw a fee for a 
day's work that will be as great as the Crown attorney's salary for a month. 
The drain put on the physical resources of Crown counsel who is diligent 
in his work is much greater than on those whose work is done in offices. 

It is our view that recognition of the unique position of Crown attor­
neys in the public service should be reflected in The Crowll Attomeys Act. 
That Act or regulations made pursuant thereto should provide for specifi­
cations for appointment and advancement in the public service on the basis 
of work performed and importance in the local context. The range of 
classification for Crown attorneys and assistant Crown attorneys should 
be set up independently of the Legal Officer Series and should not be as 
broad. 

81For a full discussion of the office of Attorney General see the McRuer Commis­
sion Report 931 ft. (Report No. 1 Vol. 2, 1968). 
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All other provisions of The Public Service Act should be reviewed 
and only those which adequately govern the conditions of employment of 
Crown attorneys should be retained to supplement The Crown Attorneys 
Act. 

2. Terminatioll7f Employment 

Employment may be terminated as a result of political activity or upon 
reaching compulsory retirement age as provided in 1ne Public Service Act. 
Termination for other cause is authorized as follows: 

A Deputy Minister may for cause dismiss from employment in accord­
ance with the Regulations any public servant in his Department. 82 

31. (1) Where a public servant, 

(a) habitually fails to comply with attendance regulations 
or directives; 

(b) ~.bsents himself withouf permission during his pre­
scribed hours of duty; 

(c) reports for duty while incapable of performing his 
duties; 

(d) misuses government property or uses government prop­
erty or services for purposes other than government 
business; or 

(e) fails to obey the instructions of his superior, 
and where, in the opinion of his deputy minister, the cir­
cumstances do not amount to cause for removal from em­
ployment or dismissal under section 22 of the Act, the 
deputy minister, or an official of his department who is 
authorized by him, may, after a hearing, impose a fine equal 
to not more than five days pay. 

(2) Before dismissing a public servant for cause or removing 
him from employment for cause, the deputy minister or an 
official of his department Who is authorized by him, shall 
hold a hearing at which the public servant is entitled to be 
present and to make representations. 83 

After dismissing a public servant for cause, the Deputy Minister must 
give to the public servant the reasons for his dismissal and advise him of 
his right to a hearing by the Public Service Grievance Board.B4 

D. ASSIGNMENT OF PERSONNEL 

1. Location of Crown Attorneys and Assistant Crown Attorneys 
The following Tables show the number of Crown attorneys and assist­

ant Crown attorneys who arc holding appointments in the various counties 
and districts throughout Ontario as of April 1, 1973 and the classification 
of all Crown attorneys and assistant Crown attorneys holding appointments 
as of the same date. 

B2R.S.O. 1970, c. 386, s. 22(3). 
B3R.R.O. 1970, Reg. 749, s. 31(1)(2). 
B·jlbid. 
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TABLE I 
LOCATION OF CROWN ATTORNEYS AND ASSISTANT 

CROWN ATTORNEYS 

Algoma 
Brant 
Bruce 
Cochrane 
Dufferin 
Elgin 
Essex 
Frontenac 
Grey 
Haldimand 
Halton 
Hastings 
Huron 
Kenora 
Kent 
Lambton 
Lanark 
Leeds & Grenville 
Lennox & Addington 
Middlesex 
Muskoka 
Niagara North 
Niagara South 
Nipissing 
Norfolk 

Crown Attorneys 
1 
1 
1 
1 
1* 
1 
1 
1 
1 
1* 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

Northumberland & Durham 
Ontario 

1 
1 

Ottawa-Carleton 
Oxford 
Parry Sound 
i?eel 
Perth 
Peterborough 
Plrescott & Russell 
Prince Edward 
Rainy River 
Renfrew 
Simcoe 
Stormont, Dundas & 

Glengarry 
Sudbury 
Temiskaming 
Thunder Bay 
Victoria 
Waterloo 
Wellington 
Wentworth 
York 

* Appointed on a fee basis. 

1 
1* 
1 
1 
1 
1 
1* 
1 
1 
1 
1 

1 
1 
1 
1 
1 
1 
1 
1 
2 

48 
= 

Assistant 
Crown Attorneys 

2 
1 

2 

4 
1 

1 
1 

1 
1 
1 

3 

1 
3 
1 

1 
1 
6 
1 

3 

1 

2 

1 
4 

2 
1 
4 
1 
4 

33 

88 
= 

101 
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TABLE II 
CLASSIFICATION AND SALARIES OF ALL CROWN 

ATTORNEYS AND ASSISTANT CROWN ATTORNEYS 
Legal Officer 1 
$10,279 $10,697 $11,114 $11,558 
421 5 

All Assistant Crown Attorneys) 

Legal Offi,W 2 
$14,636 $16,149 517,793 520,010 

9 7 5' 6 
(All Assistant Crown Attorneys) 

Legal Officer 3 
$16,228 $17,884 520,102 $20,493 

3 2 2 13 
(All Assistant Crown Attorneys) 

Legal Officer 4 
$19,345 $20,493 $21,732 

10 
(All Assistant Crown Attorneys) 

Legal Officer 5 
$21,315 $22,580 $23.924 

3 3 22 

$12,027 512,497 513,019 513,540 $14,349 
121 

(15 Crown Attorneys, 13 Assistant Crown Attorneys) 

LeRa! Officer 6 
$24,028 $25,698 527,498 

1 12 
(11 Crown Attorneys, 2 Assistant Crown Attorneys) 

LeRal Officer 7 
$25,698 $27,498 $29,429 $30,029 

J 12 1 
(All Crown Attorneys) 

LeRal Officer 8 
$27,498 $29,429 $31,490 

3 
(2 Crown Attorneys, 1 Deputy Crown Attorney) 

Crowl/ Attorlley/or Torol/to al/d York 
$32,742 

1 

Note: In ~dcl~tion to t1.1e above, there are at present four Crown Attorneys on a fee basis 
acttng tn Duffenn, Oxford, Prescott & Russell and Haldimand. ' 

. Most of the 88 assistant Crown attorneys were appointed under 
sec~lOn 2 of The Crown Attorneys Act for the specific county or district in 
wlucJ? they pr~~ecute. After ~he amendment to the Act in 1964 permitting 
appo~ntments. for .th~ Provlllce", some assistant Crown attorneys were 
ap!)olllted fOI the PlOVIhC~. Whatever the purpose and intent of this amend­
m\;nt may have ?een, ?SSIstant Crown attorneys Whose terms of appoint­
mClll were provlllce-wide are. now, with the exception of a very few, 
attachcd permanently to a specIfic county.or district and their assignments 
do n?t. dIffer from those .of an assistant Crown attorney whose terms of 
app~111tm?nt an:: to a specIfic area. This is so notwithstanding the authority 
pro~lded 111 sectr?n 1 (2) of the Act for the Director of Public Prosecutions 
to dIrcct an aSSIstant Crown attorney to act anywhere in the Province. 
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There has always been a relative amount of voluntary mobility of personnel 
in the ranks of Crown attorneys and assistant Crown attorneys, and before 
1964 where a Crown attorney or assistant Crown attorney prosecuted else­
where than in the county to which he was appointed he was entitled to be 
paid on a per diem basis of $20 above and beyond his expenses and 
salary. This amendment was designed to abolish the per diem payment and 
although it has also the incidental effect of permitting the transfer of Crown 
attorneys and assistant Crown attorneys alike from county to county, it has 
not been in fact so used. The basic policy remains of appointing an 
assistant to a specific locality permanently. 

The staffing requirements of Crown attorney's offices prcsent unique 
problems. 

In 1968, Ottawa-Carleton, Kent, Peel, Waterloo, Essex and York all 
sought the appointment of additional assistant Crown attorneys to relieve 
the existing staff. It was decided that before the appointments were 
approved the Advisory Services Division of the Treasury Board should 
make a study of professional staffing in County Crown attorneys' offices. 
The Advisory Services Division concluded that the number of assistants 
authorized for each office should be equivalent to the number of courts in 
operation so long as some advisory and administrative personnel existcd. 
Of Ottawa-Carleton they wrote: 

The amount of time spent on non-court office work is much greatcr in 
total than in any other location visited with the exception of York 
(Toronto). Although it is less than twice the size of Essex (Windsor) 
in population, total provincial cases handled and criminal cases 
handled-Carleton has five times the clerical staff. This would secm 
to result partially from the fact that great care is takcn to thoroughly 
prepare lower as wen as higher court cases, prior to hearing. A great 
deal of clerical work is imposed on tbis office to effect and control 
this preparation which in other offices visited was largely left to court 
or police court liaison officers or was handled just prior to a lower 
Court session. Clerical control work is handled by four clerks under 
the direction ~f an office manager law clerk who also schedules Court 
appearances for the Assistant Crown Attorneys and part-time Assistant 
Crown Attorneys. 

The preparation of lower Court cases also has an effect on the amount 
of office work the professional staff undertake. The Assistant Crowns 
spend a good deal of time on a detailed.review of law precedents, 
discussions with the police, witnesses and the Crown Attorney in 
preparation for cases. 

In short, the preparation and consequent control which is done on a 
lower court case may approach that for a sessions or assize trial ... 
The Crown Attorney in Carleton operates in a fashion dissimilar to 
any other office visited. He has his assistants prepare lower court cases 
in a manner much the same as for the higher court. To allow adequate 
time for such preparation, Assistant Crown Attorneys are sent into 
court for not more than five appearances per week. This would seem 
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to be five half days per week. In practise this time is frequently less 
than five half days where the individual lower court sittings take less 
than half a day, As a consequence, part-time assistants must be used 
frequently to enable the five appearances limit to be observed. 

The Advisory Services Division recommended against the appointment 
of an assistant Crown attorney for Ottawa-Carleton, and for areas where 
additional courts were being established recommended the appointmcnt of 
un assistant Crown attorney for each court as it was established. The report 
also proposed appointments of an assistant to spccific locations on the strict 
understanding that the appointee would scrve as and when requircd in 
contiguous counties where the pressure of cases there necessitated such a 
course. 

If the Ministry wcre to implement the recommendations of the Advis­
ory Services Division, the problcm of case preparation at the Provincial 
Court level will rcmain acute. Some 95 % of criminal cascs are determincd 
at that level. Thc quality of the prosecutions in the Provincial Courts will 
suffer unless thorough case preparation is permitted. 

The "onc-man, one court" philosophy is simply the lli1tithesis of pro­
fessional standards. There must be personnel to pennit adequate prepara­
tion during the work week at eourts of a111evels. It is also necessary that 
the Crown attorneys have time to engage in relevant legal research. Finally, 
allowances in staffing must be made for illness, vacations, and the engage­
ment of assistants on protracted cases. Reliance should not be placed on 
part-time assistants (to be discussed later) to meet these circumstances 
which can be projected in advance. 

We have come to the conclusion that the Advisory Scrvices Division 
h~s based its recommendations on false premises. Unit standards, which 
ll1lght be capable of application to commercial institutions, are not the 
standards which can suitably be applied in this unique professional context. 
The cfficiency of the criminal courts cannot be measured by the number of 
cases disposcd of apart from the quality of justice dispensed. 

We undcrstand that at present staffing is based on a loose formula of 
1,000 criminal cases per Crown attorney per year. It is recognized that this 
criterion is difficult to apply in geographic areas where Crown attorneys are 
required to devote considerable time travelling between courts and in those 
areas where they prosecute offences under Acts in addition to the Criminal 
Code. 

The need for continuing flcxibility in setting the complement of Crown 
attorneys is apparent. While it is important that guidelines be adopted, they 
should not be permitted to develop into rigid rules excluding the considera­
tion of individual differences. 

2. Part~time Crown Attorneys 

The assignment and the location of Crown attorneys and assistant 
Crown attorneys must be considered with reference to part-time assistant 
Crown attorneys and the duties of the legal staff of the Ministry. 
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The Crown Attorneys Act provides: 

When a Crown attorney or an assistant Crown attorney is absent or 
ill or is unable to perform all his duties, the Deputy Attorney General 
may appoint a membcr of the bar of Ontario to act pro tem as .Crown 
attorney or assistant Crown attorney, as the case may be, d~flng the 
pedod that the Crown attorney or assistant Crown attorney IS absent 
or ill or is unable to perform all his duties.85 

On any given day a number of part-time assistant Crown attorneys 
are prosecuting in the Provincial Courts (Criminal I?ivision! throughout. 
the Province. It is departmental policy that a part-t.Im~ assistant Crown 
attorney can be paid for his services only in the PrOVInCIal Courts, at pre­
liminary inquiries and at inquests. Where the Crown attorn~y or ~erma­
nent assistant Crown attorney cannot prosecute at an Asslze or m the 
General Sessions of the Peace or County Court Judges' Criminal Court 
by reason of the pressure of his other duties or because of absence or 
illness, a member of the legal staff of the Ministry will often do so. 

The appointment of part-time assistant Crown attorneys has been 
resorted to regularly by the provincial governmcnt. As at February 7, 1?73, 
289 part-time assistant Crown attorneys were avail.able for. prosecutIOns, 
having been appointed over the years. In the pe~lOd Apnl 1, 1972 to 
February 28, 1973, the part-time assistants were pmd a to~al of $4?1,68~. 
Of the 289 part-time assistants, 231 con.ducted prosec~\ttons ~unng th~s 
period. Some of them devoted a sub~tantlal part of theIr practice to thIS 
work, others devoted only a small portIOn. 

Part-time assistant Crown attorneys are remuneratcd by authority of 
Order-in-Council 1750/67 at the rate of $20 per hour, or a maximum 
of $100 per day in the conduct of prosecutions and case prcparation. 

Table III at page 106 shows the number of part-time appointments 
made andfces paidfro111 April 1, 1970 to February 28,1973. 

The sums expended on part-time assistants in most instances b~ar~ a 
direct relationship to the density of the populati~n in the coun~y or dIstnct. 
However, in the Judicial District of York, WIth a populatIOn of some 
2,000,000,17 of 23 part-time appointees billed.fee.s of only $19,685 ~rom 
April 1, 1972 to the end of February 1973, wh~le III P~terborough, wlth a 
population of less than 150,000, 12 of 13 part-tIme aSSIstants for the same 
period billcd fees of $36,104. 

Some of the less populous counties appear to make inordinate use of 
the part-time assistant Crown attorney. 

The imbalance of fees and salaries paid to part and full-time assistant 
Crown attorneys respectively has had a demoralizing effect on the perma-

, nent staff. What is worse, the part-time assistant ~ro",:n attor~ey. may well 
defend a case on which he has advised the police 111 Ius capaCIty as Crown 
attorney. Apart from any actual conilict of interest, the appearance of 
justice is 110t preserved when the roles of defence and Crown counsel are 

85R.S.O. 1970, c. 101, s. S. 
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TABLE III 

ANALYSIS OF PER DIEM ASSISTANT CROWN 
ATTORNEYS' FEES 

Total P"yments Made to 

No. of Part-Time No. Receiving 
P""t-Time Appointees 

Appointees as at 
Ap'·. I, Apr. I, Apr. I, 

Payments 1970 to 1971 to 1972 to 
COlllll), or District 

Mal'. 15 AI"" 10 Fcb.7 Mm'. 31 Mar. 31 Fcb.28 Mm'. 31, Mar.3l, Feb.28, 197/ 1972 1973 1971 1972 1973 1971 1972 1973 
Algoma 2, 2 3 I I 3 S 5,60B $ 6,055 S 14,549 Brant 
Bru,c 

2 2 2 2 2 2 3,670 4,40·! 152 
Cochrane 

2 2 2 I I 1,188 2,376 1,010 
DUfferin 

I I I I I I 14,984 801 1,192 
Elgin 

2 2 2 2 2 2 1,970 48') 387 3 3 4 2 2 3 5,04·1 6,612 Essex S 8 12 7 
9,153 

Frontenac 6 I) 10,495 8,255 6,831 
Grey 

8 8 9 8 8 II 20,709 14,657 3.1,963 1 2 2 I I 2 77~ 1,72S Haldim;md I I 2 
4,097 

Halton 2 115 
Hastings 

9 9 I) 7 8 8 6,876 7,994 [3,032 
I-luran 

4 4 7 4 4 6 9,657 5ml 6,800 
Kenora 

I 2 1 I 2 I G,24·! 1,699 958 
Kent 

I 2 3 1 1 2 2,033 1,606 9,551 
LOInbton 

4 3 3 3 3 3 6,974 1 . .lIR 1,493 
Lanark 

5 6 7 4 5 7 15,638 2U,12-t. 15,819 
Leeds & Grenville 

I I I 1 I I 2,830 2,266 U66 
Lennox & Addington 

8 8 8 5 5 6 13,297 1.1,.17;) 17,699 
Lincoln (Niagara North) 

I 1 1% ~38 
Manitoulill 

8 7 7 5 6 7 7,567 4,060 4,920 
Middlesex 16 16 17 10 12 27,002 Mllskoka 1 2 2 I 

20,684 32,950 
Nipissing 73 109 
Norfolk 

3 4 4 I 2 3 G,480 12,880 7.074 
Nonhumbcrland & Durham 

4 6 5 3 3 4 5,758 1,6/1 1,686 
Ontal'io 

5 5 5 5 3 5 1,802 1.682 2,2[5 
Ottawa-Carleton 

5 5 8 3 3 6 7,534 7,539 10,114 
Oxford 

8 10 15 8 10 14 41,850 57,428 66,775 
Parry Sound 

6 6 5 2 2 2 433 444 I I 2 Peel 7 9 10 6 8 9 Perth 2 2 2 2 
17,997 25,659 35,886 

Peterborough 2 2 2,732 2,391 4,546 
Prescott & R l1ssell 

10 II 13 9 6 12 20,832 29,427 36,104 
Prince Edward 
Rainy River I I 2 1 

1()4 
Renfrew I 2 836 2:'0 531 
Simcoe 

3 3 2 I I I 1.169 2,707 5,612 
Stormont, Dundas & Glengarry 

17 16 [8 8 7 13 5,278 4,576 6,236 3 4 5 3 3 5 6,874 3,393 9,531 Sudbury 18 17 19 8 Timiskaming 7 11 4,103 6,179 8,360 
Thunder Bav 

5 5 5 2 2 2 390 1,884 2.092 
Victoria & I~alibul'ton 

4 4 6 3 3 6 5,666 7,297 10,476 
WatcrJoo 

3 4 4 2 2 3 1,734 1,560 2,663 
Weliand (Niagal'n South) 

7 8 9 2 4 7 1,609 4,551 1,557 
Wellington 

5 4 3 2 2 2 2,965 1,307 670 
Wentworth 

4 2 3 3 2 3 5,473 4,469 1,096 
York-Toronto 

17 14 16 II 9 12 55,248 48,294 51,460 19 20 23 10 13 17 18,900 6,913 19,685 TOTALS W m 289 162 162 231 $378.310 '$356,256 $461,688 - - - = -- = 
s.o close~y intermingled. It is a totany unsatisfactory situation that a part­
tl.n~e asslstat;t. Crown attorney or a partner in his law firm may act in a 
CIvIl case anSlllg out of the same incident as a cdminal case on which he 
acted or gave advice in his capacity as pali-time Crown attorney. 

Tl~e potential for abuse inherent in the system is recognized in relation 
to full-tIme Crown attomeys and assistant Crown attorneys in The Crown 
Attol'l1eys Act. 

(1) No Crown attorney or assistant Crown attorney shall, by himself 
or ~hr?ugh any partner in the practice of law, act or be directly 
or mdlrectly concerned as counselor solicitor for any person in 
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respect of any offence charged against such person under the 
laws in force in Ontario, 

(2) Subsection 1 does not apply to part-time assistant Crown attor­
neys.Sf} 

The Crown attorney, as the local representative of the Attorney Gen­
eral, has an office of such importance in the administration of justice that 
it should not under most circumstances include a part-time ollker. The 
potential for abuse is rccognized by statutc in relation to permanent officers 
and yet is open for part-time officers. 

The employment of part-time assistants is not economical nor can its 
effect on morale ultimately lead to nn enhancement of the status of the 
permanent official. 

We recommend that a completely fresh approach be taken to the use 
of part-time assistant Crown attorneys. Part-time appointments should not 
be considered an acceptable substitute for permanent appointmcnts, Per­
manent appointments should be made without delay to those counties and 
districts where the workload, both in and out of court, so warrants. In 
determining the need for the additional appointmcnts, allowance should be 
made for vacations, predictable illncss, and a policy of rotation of per­
sonnel to neighbouring counties or districts to equalize workloads. Our 
recommendations for the use of law clerks, studcnts-at-Iaw and retired 
police officers in summary conviction prosecutions are relevant in this 
contcxt, 

The use of part-time assistants should be reserved for unusual circum­
stances of a temporary nature, as when an Assize and County Court 
Judges' Criminal Court are scheduled to sit on the same day and there 
is no permanent official available to replace the full-time appointees in 
the conduct of prosecutions in the Provincial Courts. It should be made 
clear thnt it is improper for f.l part-time appointee when acting in that 
capacity to engage in the defence of criminal cases, and for him to act at 
any time directly or indirectly in a civil case arising out of the same incident 
as any criminal case in which he acted or gave advice as a part-time 
assistant Crown attorney. 

3. Regional Organization 

Crown attorneys are organized on an informal eight region basis as 
shown in Appendix IV. Each region has a chairman and secretary elected 
by the Crown attorneys in the region. The chairn1an is responsible for 
receiving the work schedules of Crown attorneys in the region and arranging 
for the assignment of personnel from one county to another in the region 
in order to equalize workloads. Per diem assistant Crown attorneys are 
supervised by the regional chairman. 

While we are opposed to any changes in the appointment of Crown 
attorneys and their assistants to each county and district, we approve this 

BO/bid. s. 10(1). Emphasis added. 
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method of ensuring mobility and alleviating imbalances in workloads. It 
would have the effect of further reducing the need for per diem appoint­
ments. 

4. Police as Prosecutors 

It has long been the practice for senior police officers to ac~ as prose­
cutors at the trial of certain summary conviction offences comtng before 
the Provincial Courts. These cases mainly involve such matters as breaches 
of municipal by-laws and The Highway Traffic Act and in some areas 
breaches of The Game and Fish Act. 

Representations were made to us on behalf of the Ontario Association 
of Chiefs of Police that police officers should be relieved of aU duties of 
prosecuting offences. In their brief they put it this way: 

While this activity is usually restricted to offences constituting a 
breach of Provincial Statutes or a Municipal By-law, and notwith­
standing the fact that Section 47 Part IV of the Police Act of Ontario 
includes the prosecuting and aiding in the prosecuting of offenders in 
defining a police officer's duties, it is just as unacceptable as if it were 
the prosecution of criminal offences for like reasons, only more 
emphatically so, than those as stated in paragraph 1. In addition, it is 
highly unrealistic to expect a police officer, acting as a prosecutor, to 
demonstrate the same degree of impartiality in a case where the 
credibility of a fellow police officer is contested, as would be expected 
from a member of the Crown Attorney's staff. Perhaps more to the 
point, and at the risk of being repetitive, it is even more unrealistic 
to expect such procedures to be conducive to establishing public con­
fidence in the courts or the police. It is difficult to understand why a 
procedure that is not practiced in the higher courts should be con­
sidered acceptable in courts at a lower level. 

Others appearing before the Commission supported this submission. 

We have not had any complaints that the police officers who perform 
these duties have been unfair or inefficient but many views have been 
expressed that the practice is undesirable in principle and creates distru~t 
of the legal process in the minds of the public. In courts where the mam 
witnesses are police officers and prosecutions are conducted by senior police 
officers, there is a natural inclination to conclude that the courts are police 
dominated. Under the present practice, it is inevitable that the system 
should be open to such interpretation. We have come to the conclusion that 
other means must be found for the prosecution of minor sUlllmary convic­
tion offences. From recent announcements by the Attorney General, it 
would appear that he shares this view and that programmes are being 
prepared for gradual implementation to replace police as prosecutors. 

Different solutions to the problem have been proposed to us. In the 
first place all prosecutions should be under the direction and supervision 
of the Cr~wn attorney. It would not be reasonable or realistic to require 
men or women with the qualifications necessary to be good Crown at-

Office of the Crown Attorney 109 

torneys to devote a substantial part of their time to prosecuting summary 
conviction offences. That would be an inefficient use of qualified man­
power. It may be that of the alternatives for th~ .pres~nt pra~tice which 
have been suggested some are suited to the conditIOns III certaI~ areas of 
the Province and others are more suited to other areas. We consider three 
possible alternatives. 

(a) Law Clerks 

The use of law clerks in the legal profession has undergone consider­
able deVelopment in Ontario in recent years. Law Clerks, properly trained 
and attached to the Crown attorney's office could fulfill a most useful role. 
Specialized training of the sort necessary to fit in~erested applicants to p~r­
form these duties might be included in the curnculum of the comll1umty 
colleges. The course of study might be prescribed by the Ministry ?f. the 
Attorney General in consultation with the Crown Attorne~s' ASSOCiatIOn. 
It has been suggested that the Crown Attorneys School dlsc~ssed be.l~w, 
provide forensic training for certifie.d law elerks. '!'Ie are not III a position 
to assess whether this would be a satisfactory substitute. 

(b) Retired Police Officers 

It may be possible to develop a corps oE retirec~ p.olice officers who 
have had experience in prosecuting summary COllvlctI?n offences who 
would act under the direction of the Crown attorney. ThiS would not pro­
vide a permanent solution. 

(c) Students-at-Law 

In some Crown attorneys' offices, particularly Carleton and Frontenac, 
some law students have been employed during the summer months of 
their academic years and a few students-at-Iaw have served their articles 
under the Crown attorney. While the Ministry of the Attorney General 
has made it a practice over the years to have articled students on its legal 
staff, it has not encouraged such a policy in the Crown attorneys' offices. 

The increased use of articled students employed by the Crown 
attorney for summary conviction prosecutions deserves consideration. If a 
student proposes a career as a Cro,,;n attor~ey u~on graduation such 
employment would enable him to acqUIre expene?ce m the actual conduct 
of trials. The only serious drawback to th~ e~cluslve use o~ students-at-Iaw 
in this capacity would be a want of contll1111ty and a sattsfactory supply. 
In the first three years of law school enrolment~ ~is emp~oyme~t would be 
limited to the summer months only. In the artJclll1g penod pnor to entry 
into the Bar Admission Course, he would be available for one year. 
Whether or not he pursued a career \~ithin the Crown at~o~ney's office 
upon graduation from the teaching portIOn of the Bar AdmiSSIon Cou~se, 
there would be a constant turnover in student prosecutors and a resultmg 
want of continuity. 

This source of supply must also be consid~red in the light of. the 
MacKinnon Committee's Report on Legal Educatlon to the Law SOCIety. 
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The Committee's recommendation for the abolition of the articling period 
will be reconsidered by the Benchers later this year. 

E. INSTRUCTION BRIEFS AND DISCLOSURE 

1. Preparation for Trial 

(a) Provincial Courts (Criminal Division) 

In the larger metropolitan aeeas the Provincial Courts sit five days a 
week. Some of these courts sit through until late in the afternoon, while 
others may complete their work by noon. The courts do not sit exclus­
ively in county towns but sit in various centres throughout the counties. 
Some sit as often as two or three times a week, some may sit bi-monthly. 
In northern Ontario as many as three of these courts may sit in one day 
with the Crown attorney and Provincial judge travelling long distances 
between courts. 

In the large cities, Windsor, London, Hamilton, Toronto and Ottawa, 
the usual practice is for the Crown attorney to familiarize himself with the 
cases for the day during the period before court convenes. Usually there is 
a police officer of senior rank who acts as court officer on a permanent 
basis for the specific Provincial Court and is responsible for the brief for 
the Crown attorney. He advises the Crown attorney as to what cases are to 
be adjourned, proceeded with, withdrawn or those in which pleas of guilty 
are expected and the reasons therefor. 

With exceptionally heavy court dockets in the metropolitan areas it is 
difficult for an inexperienced assistant Crown attorney to prepare a case 
adequately or to advise the police on the preparation of a case within the 
time available before the court commences. It has been the practice gener­
ally throughout the Province for the police to communicate with the assist­
ant Crown attorney assigned to a given court well {n advance of the trial 
date if the case is complex or presents unusual problems. In ordinary cases, 
however, instruction briefs are not, as a general rule, received from the 
police until the day of the trial and it becomes impossible to overcome 
any evidentiary defects which are then apparent, short of requesting ad­
journments. 

Crown attorneys have a statutory duty to cause charges to be investi­
gated further and to have additional evidence collected where necessary in 
order to prevent prosecutions from being delayed unnecessarily or failing 
through want of proof.87 They will be unable to discharge this duty if they 
are not made aware of the Crown's case in advance of the day of trial. 
Adjournments at the time of trial to permit further preparation cannot be 
1'pd should not be capable of being secured as a matter of course. Requests 
for adjournments cause inconvenience to witnesses and accused persons 
and should be rare in a system which is functioning properly. We recom­
mend that the Provincial Director of Court Administration take immediate 
steps to develop systems for ensuring that Crown attorneys receive ade-

87lbid. s. 12(a). 
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quate information for trial preparation. We make specific recommendations 
below for the appointment of an instructing Crown attorney at the "Old 
City Hall" in Toronto, where the problems of preparation appear to be 
most acute. 

Problems Peculiar to Northern Ontario 

Although prosecutions in the District Courts and Supreme Court 
present no problem in northern Ontario, preparation in the Provincial 
Courts is particularly difficult. Taking Thunder Bay as an example, courts 
will be held at Schreiber, Terrace Bay and Manitowadge on one day every 
two weeks. Every two weeks courts are held at Nipigon and Geraldton on 
the same day. Once a month, weather permitting, the court sits at Arm­
strong. These towns are located at least 125 miles from Thunder Bay and 
in some cases, over 125 miles from each other. Briefs could be mailed by 
the Ontario Provincial Police detachments to the courthouse at Thunder 
Bay and in cases of importance they are. In the majority of instances, how­
ever, the Crown attorney or his assistant sees the "confidential instructions" 
(popularly known as "dope sheets") only upon his arrival at the court. 

The lists in these towns are not long, but as the court sits only once 
every two or three weeks, advice is sought from the Crown attomey when 
he arrives by members of the public and police alike. Accordingly, the 
opportunities for case preparation are as inadequate as in the larger cities. 
If a case must be adjourned for want of evidence, sometimes a genuine 
injustice may occur, as the witnesses and counsel may have come long 
distances. This problem is not peculiar to Thunder Bay. It exists through­
out northern Ontario. In developing systems for ensuring information flow 
to Crown attorneys, the Provincial Director of Court Administration should 
have special regard to the problems unique to the north. 

(b) Coullly Court Judges' Criminal Courts and General Sessions of 
the Peace 

We are advised that an administrator in the Toronto Crown attorneys 
office can delegate a case to an assistant for prosecution with ample time 
for preparation in the General Sessions of the Peace and in the County 
Court Judges' Criminal Court. So far as is known, elsewhere in the Prov­
ince, including northern Ontario, there is sufficient time to prepare cases in 
these courts. 

(c) The Supreme Court of Ontario 

Throughout Ontario there has always becn a sufficient time to prepare 
cases for trial in the Supreme Court. The experience of judges of the 
Supreme Court has been that too often Crown attorneys are assigned to 
prosecute in serious and difficult cases when they have neither the ability 
nor experience for the task. In the civil law it is common practice to retain 
particularly able counsel to present difficult cases. This practice should be 
equally true in the field of criminal law. Where a case involves difficult 
questions of law and evidence and entails a particularly difficult marshal­
ling of the facts so that the C8'1e may be presented with clarity, ex­
perienced and skilful Crown counsel should be specially appointed. Such 

--" 
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counsel will usually be available among Crown attorneys. In proper cases, 
a less experienced Crown attorney or assistant Crown attorney should be 
appointed to assist. This is the best form of training for young assistant 
Crown attorneys. 

2. Coordination of the Flow of Information before Trial 

(a) Provincial Courts (Criminal Division) 

It has been suggested to us that the root of the problem where there 
is lack of preparedness for trial lies with the police. First, it is said, there is 
a disinclination to send instruction briefs by mail lest they be lost. In some 
cases this may be valid but the problem would not appear to be insur­
mountable. It has also been suggested that some police oflicers arc reluctant 
to disclose the Crown'$ case too far in advance of the hearing. If this does 
constitute a problem, we believe that it is one that can best be resolved by 
departmental discussion between the responsible Ministries. 

In our. view a more serious problem is presented with respect to dis­
closure to defence counsel. 

At present, in Toronto, the Crown attorneys acting at "Old City Hall" 
oftcn do not see the confidential instructions until the morning on which 
the related cases are scheduled. As a result, when the Crown attorney 
arrives, usually at about 9: 15 or 9: 30 a.m., a number of defence counsel 
will be waiting to talk to him about their cases. Olhers may try to confer 
with him in the courtroom or in the hallway prior to the opening of court 
or during adjournments. 

Discussion at the remand stage is generally perfunctory as the infor­
mation available to the Crown attorney is very limited. If defence counsel 
must wait until the time of trial for disclosure of the Crown'~ case, there is 
a danger that trials will be set unnecessarily pending receipt of the confi­
dential instructions by the Crown attorney. On the other hand, there is a 
reluctance on the part of the police to prepare detailed statements of the 
evidence of witnesses unless it will be required by the Crown attorney at 
trial. 

The coordination of CrOV;')1 attorney services was the subject of Report 
in 1969 by the Advisory Services Division of the Treasury Board referred 
to above. Of the York County Crown Attorney's oflice it was said: 

This office functions as efficiently as it does particularly because of 
police cooperation in the administration of the lower Courts and 
assistance in procedural work within the Crown Attorneys office. 

The Crown Attorney has on his staff, an inspector seconded from the 
Metropolitan Toronto Police Force who acts as an administrative and 
liaison oflicer and this highly capable individual supervises the clcrical 
office staff in the execution of office procedures, schedules the rota­
tional assignments for Assistant Crowns plus cover off during illness 
and vacation, handles the liaison with the police on all routine court 
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matters and acts as supervisor for the police detective sergeants who 
are assigned to each of the lower criminal courts. These lattcr oflicers 
do much of the prcparation for the Assistant Crown Attorncys prior 
to the opening of courts, such as reviewing the court docket, noting 
attendance of witnesses, reviewing the Crown's "dope sheet" and the 
myriad of petty details which could reduce the court efliciency if they 
were not attended to expeditiously. The Assistant Crowns arc able to 
proceed with prosecution advocacy with the greatcst despatch. 

The Crown Attorneys organization in York could well scrve as a 
model for other county offices as they grow in size. 

The experience in York, however, did 110t prove satisfactory, We have been 
told that the office staff resented being supervised by a police inspcctor and 
that the Crown attorneys were embittered by the authority of the police 
inspector over them. They ascribed their difficulties in securing confidcntial 
instructions for the preparation of cases in advance of trial to police 
intrusion in their proper domain. This is but another example of an admin­
istrative accommodation adopted for reasons of expediency without ade­
quate regard for matters of principle. 

In 1970, the arrangement with the Metropolitan Toronto Police Force 
whereby the Inspector was seconded to the office of the Crown attorney 
was terminated. Supcrvision of the clerical staff was then delegated by the 
Crown attorney to a senior clerk. Non-professional administrative and 
liaison functions were assumcd by a civilian coordinator. Police liaison fell 
to an experienced court officer. 

Court assignments and emergency replacements in cases of sickness, 
vacation and overlapping of court assignments became the responsibility of 
the dcputy Crown attorney and a full-time administrative senior assistant 
Crown attorney respectively. Liaison work with the police on routinc court 
matters, such as the day-to-day scheduling of court officers for the Provin­
cial Courts, the obtaining of judges' signatures to bring prisoners from 
custodial institutions to the courthouse as witnesses, the receiving of confi­
dential instructions in advance of trial dates and the extensive communica­
tion with police sources became the responsibilities of a police inspector. 

The Commission recommends that these arrangemcnts be regularized 
in Toronto under an instructing Crown attorney to be assigned to the 
Provincial Court (Criminal Division) in Metropolitan Toronto. He should 
have no court duties during this assignment but should be responsible for 
the establishment and maintenancc of the information flow between the 
police and Crown attorneys with respect to cases in this court. He should 
also establish and supervise a system of disclosure with defence counsel. 
Finally, under the direction of the Crown Attorney and Deputy Crown 
Attorney he should have rcsponsibility concerning the assignment of Crown 
attorneys in the Provincial COllli and should be in regular and close con­
tact with the administrative clerk in that connection. 

We recommend that the instructing Crown attorney be located at 
"Old City Hall" until our recommendations for decentralization made in 
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the previous chapter are implemented. (Following decentralization there 
should be an instructing Crown attorney for each of the new courthouses.) 
He should have adequate secretarial and clerical staff. In addition, at least 
three other assistant Crown attorneys should he assigned to assist him in 
carrying out his functions. While one of them might occasionally relieve in 
a particular courtroom in an emergency, they should be assigned primarily 
to the instructing Crown attorney's office for lengthy periods at a time. In 
the previous chapter we made recommendations for the assignment of four 
extra assistant Crown attorneys to "Old City Hall". 

In establishing information flow from the police, clear procedures 
should be laid down. The minimum requirements for a first appearance 
should be that information which is necessary to allow the Crown attorney 
to deal Wit~l a. show cause hearing OJ' speak to sentence on a guilty plea. 
Where a tnal IS to take place, there must be information suillcient for the 
<:;rown attorney t? conduct the prosecution. If complicated facl~ or ques­
tlOns of law are lllvolved the Crown attorney should be informed well in 
advance. 

Where there is a request from defence counsel for disclosure more 
comp~cte information sho~ld be required. The instructing Crown attorney 
and hiS staff should be aVaIlable in his office and accessible both personally 
and by telephone. As a precaution, defence counsel requesting disciosure 
may be required to give written evidence of their retainer. 

Our re~ommendations concerning disclosure apply equally to all areas 
of the Provlllce. It should be the responsibility of the Crown attorney in 
each county or district to devclop and supervise proper systems. With a 
fair and efficient system of disclosure, trial dates can be set or guilty pleas 
entered at an early stage in the proceedings. 

(b) Coullty COllrt Judges' Crimillal CO'lirts alld General Sessions of 
the PeaceH7 n. 

. !he responsibility for coordination for the County Court Judges' 
Crumnal Court and General Sessions of the Peace for the Judicial District 
of York lies largely with the "civilian" coordinator mentioned earlier. The 
coordinator was formerly a court clerk attached to the office of the clerk 
of the peace. His duties arc to receive the confidential instructions after a 
bill has been returned by the grand jury or after committal for trial in the 
County Court Judges' Criminal Court and to handle at every stage all 
enquiries in relation to the cases from police and other witnesses, counsel, 
accused and other interested persons. In consultation with a senior assistant 
Crown attorney he assigns and distributes the cases to the assistant Crown 
attorneys appearing at trial. Matters of a professional nature arc enti;cly in 
the hands of the assistants involved at the grand jury or at trial. 

The coordinator acts as clerk of the Assignment Court established in 
1969 and described in Part I, chapter 10, of this Report. The Court sets 

87nIn chapter 5. Part I, we recommended that the County and District Courts, 
County (or District) Court Judges' Criminal Courts and General Sessions of 
the Peace be reconstituted l:S a single court of record with only one name. 
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trial dates on ~he application of the Crown attorney and upon notice to the 
accused and hiS cOllnsel when a mutually satisfactory date cannot be arrived 
at by the coor~inator and the defence counsel. Where a case has already 
been set for trtal, the Court is the forum at which any adjournment is 
sought. He. notes the d.ates, ke~ps a record of a'.'aitable dates, keeps a record 
of pr?ceedlI1g:. qt. prevlOu.s ASSIgnment Courts ~f no court reporter is present 
and If the case m question has not been assIgned to an assistant Crown 
attorney arranges for an assignment in consultation with a senior Crown 
attorney. 

The coordinator is responsible for all nun-professional aspects of the 
cases i~ the higher courts. He consults frequently with the scnior County 
Court Judge and the trial coordinator in the County Court regarding 
lengthy cases and the availability of judges to hear them. 

We are advised that this method of coordination has been found to bc 
~minently satisfactory in Toronto. It has been especially valuable in effect­
mg court con~rol in relation to prisoners in custody. Immediately upon the 
return of a bIll from the grand jury or upon receipt of the County COlIrt 
Judges' Crill1~nal Court confidential instructions, the coordinator attempts 
to arrange WIth counsel an early trial date for those in custody. Failing 
agreement, the case is placed on the first available Assignment Court list 
where the Court can assume control of it. It is unusual for an accused 
to spend more than six weeks in custody once the coordinator has received 
the Crown brief. 

We recommend for consideration the adoption of the coordinator 
system in large urban centres outside the JudicialDistrict of York. 

F. EDUCATION AND TRAINING OF CROWN ATTORNEYS 

Opportunities for Education and Training Before Entering the Office 
of Crown Attol'11ey 

Elementary courses in criminal law in the law schools in Ontario 
may . inciden~ally allude .to the office of Crown attorney but they do not 
proVIde specific academIC content concerning the nature and function of 
his office. 

The Criminal Procedure studies in the Bar Admission Course were 
for many years defence oriented. Recently the imbalance has been redressed 
somewhat by including as lecturers in the course an assistant ('~0Wll attor­
ney from the Judicial District of York and two members of the legal staff 
of ~1? Mi~ist!y of the Att.orney General. The Crown Attorney for the 
JudICIal DIstnct of York glves an annual lecture of one hour's duration 
outlining the nature of the office and some of its practical aspects. 

It has been pointed out that it is not the general practice of the Min­
istry of the Attorney General to have students-at-Iaw serve their articles 
under Crown attorneys in the counties and districts throughout the Prov­
ince. The result is that few graduates from the law schools and the Bar 
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Admission Course have any practical knowledge of or appreciation of the 
functions of the Crown attorney. 

2. In-Service Training 

When a recently graduated barrister is recruited into a Crown attor­
ney's office it is difficult to know whether he is intent upon the unique 
career on which he is about to embark or is merely seeking an opportunity 
to get experience in c'ourt. There are no formal educational or training 
programmes immediately available. As a general rule, each office has its 
own in-service training programme. 

In the Judicial District of York, for example, the new assistant spends 
his first week becoming oriented to the surroundings and becoming familiar 
with the process of Crown briefing. He meets the persOllllel attached to the 
courts in which he will be appearing; examines the confidential instructions 
for Crown counsel, informations and bail bonds; studies the provisions of 
The Crown Attorneys Act; and observes police discussions with the Crown 
attorney in the period before court convenes. 

Following his week of "orientation", the assistant spends one to two 
weeks observing the Crown attorney, or a senior assistant Crown attorney, 
in the actual prosecution of cases in the Provincial Courts. The new assist­
ant accompanies the Crown attorney throughout the day, which usually 
begins with a morning conference with the Court officer (a police officer 
attached to the courts) before the appearance in court. Following the 
closing of court he may discu~s with him any problems which have arisen. 

Although variations in the type of initial training exist throughout the 
Province, usually two to four weeks after his appointment the assistant 
prosecutes cases. His first assigninents ',',ill be in the Provincial Courts, and 
in the larger counties, in the courts hearing driving offences. As he gains 
experience and proficiency in the actual conduct of trials he progresses to 
other courts. 

In Toronto, the assistant may well commence prosecuting at the 
Assize within five to six years of his appointment and, depending upon his 
ability, dedication and industry, conduct prosecutions before the County 
Court judge within a year of his appointment. In the smaller counties these 
periods are greatly reduced. 

Experience gained in the day-to-day,conduct of criminal trials and in 
the preparation for these trials customarily has been considered the only 
effective training for a Crown prosecutor. It is said that advocacy cannot 
be developed or the application of techniques mastered in any other way. 

In our view the day-to-day contact with the trial of criminal cases 
does not in itself provide sufficient opportunity for the development of a 
philosophical appreciation of the role and function of the Crown attorney. 
There is little scope for learning new techniques, or scientific methods of 
proof, or for a comprehensive understanding of the basic principles of 
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criminal law as they apply to new social conditions and issues. It is essential 
to a good Crown attorney that he be exposed to this type of information. 

In the early 1960's the late Henry H. Bull, Q.C., Crown Attorney for 
Metropolitan Toronto and York County and S. A. Caldbick, Q.C., the 
senior advisory Crown Attorney for the Province, with .the concur~ence. of 
W. C. Bowman, Q.C., the Provincial Director of PublIc ProsecutlOns, 111-
augurated a programme of bringing assistants from the co~nty units to 
Toronto for periods ranging from one to three months to acqUIre a broader 
base of experience by prosecuting at all criminal courts, except the Supreme 
Court of Ontario. This experiment lasted for approximately four years. 

3. Regional Meetings of Crown Attorneys 

Early in the 1960's Mr. Caldbick was instrumental in devel~ping in­
formal, localized regional meetings of Crown attorneys. The Prov111ce was 
divided into regions as set out in Appendix IV in which there was a mutu­
ality of concern. The Crown attorneys from within these areas met on a 
more or less regular basis for the purpose of discussion and the exchange 
of ideas and viewpoints. 

A system was devised by Mr. Caldbick for circulating the minutes of 
regional meetings to each Crown attorney in the Province. However, some 
of the regions have not been as active as others and some, such as Toronto, 
conducted meetings primarily of an internal administrative nature, and of 
little interest to Crown attorneys elsewhere. 

We understand that the regional meetings are to be given fresh 
impetus under th:e recently appointed Director of. Crown. Attorneys .. Mee.t­
ings will 'be held at least four times a year at WhICh deSIgnated top~cs will 
be discussed. Representatives of each region will then meet WIth the 
Director with a view to developing policies on matters of general concern. 

4. Meetings of thE; Crown Attorneys' Association 

A plenary annual meeting of the Crown Attorneys' Association is held 
itt the spring of each year. 87b The annual meeting, which lasts at least three 
days, affords an opportunity for a formal and informal interchange of 
views, and comparison of experiences by members from diverse areas of the 
Province. Some uniformity in procedures and standards may result. 

During the last 10 years the fall executive meeting of the Association 
has taken the form of an educational seminar for all members of the Asso­
ciation. The seminar is of two days' duration. At the 1971 meeting, the 
Bail Reform Act and psychiatric evidence were the subjects on the agen~a. 
The 1964 seminar was devoted exclusively to bankruptcy and commerCIal 
fraud. 

The constitution of the Crown Attorneys' Association also provides 
for special general meetings. In 1969, a special educational seminar was 

87bThe constitution of the Crown Atwrneys' Association appears in Appendix V. 
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convened to consider the effect of the omnibus bill amending the Criminal 
Code. 

5. The Crown Attorneys' School 

While the regional and Association meetings are beneficial in terms 
of continuing education, by the mid-sixties it was recognized within the 
Association that such meetings were unable to provide either an adequate 
e.ducational base, both theoretical and practical, for the inexperienced as­
sistant Crown attorney, or the intensive advanced base for the experienced 
Crown attorney and his assistants. The Association with encouragement 
and financial ass'_"tance from the then Department of Justice, established a 
Crown Attorneys' School with two courses each of one week's duration in 
August o~ each year. A description of the operations of the school and, for 
comparative purposes, of the proceedings of the National College of District 
Attorneys at the University of Houston in Texas is contained in Appendix 
VI. The school is held at Massey College in Toronto. Attendance is com­
pulsory for all new appointees. 

Apart from the provision of the facilities referred to, the Ministry has 
in the past placed no emphasis on professional development. Library facili­
ties for some Crown attorneys and their assistants are inadequate. We are 
told that in the late 1960's, a copy of Tremeear's Criminal Code and 
Ph~pson on Evidence were deemed to be the only legal texts required by an 
assistant Crown attorney for the discharge of his duties. A Crown attorney 
may have a number of basic textbooks and a subscription to the Canadian 
Criminal Cases, but little regard is had to the number of assistants who 
must use them. In Toronto, for example, the Crown attorney, the deputy 
Crown attorney and 33 assistant Crown attorneys have been required to 
share three sets of the Canadian Climinal Cases. Those who have had 
experience in presenting and arguing cases in court know how important 
it is to have the essehcial authorities readily at hand. It is a sheer waste of 
valuable time to have Crown attorneys queuing up for essential books. 
These are elementary "tools of his trade" and he call11ot function efficiently 
without them. 

6. An Information Service for Crown Attorneys 

In January 1973, an official information service was created as an 
adjunct to the office of Director of Crown Attorneys discussed earlier in 
this chapter. The service developed out of an unofficial service provided 
by one of the assistant Crown attorneys in the Judicial District of 
York. He reproduced and circulated reasons for judgment, together with 
research papers, articles from legal periodicals and memoranda of law on 
various topics. In May 1972, he instituted a monthly Crown Attorneys' 
Newsletter. 

It is envisaged that the formal constitution of the office within the 
Ministry of the Attorney General will create a central clearinghouse for 
information on many relevant aspects of Crown attorneys' functions. It 
will be responsible for circulating to Crown attorneys statutes as they are 
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passed, relevant regulations, and reported decisions from many jurisdic­
tions. Current problems will be discussed in circulars distributed peri­
odically. 

The information officer will continue to engage in the conduct of 
prosecutions to a limited extent, but will devote most of his time to the 
operations of the information service. It is anticipated that priority will be 
given to producing a looseleaf Crown Attorney's Manual and an instruc­
tion manual for new appointees. 

It is to be hoped that the establishment of this office under the 
Director of Crown Attorneys will be a continuing contribution to the edu­
cation and development of Crown attorneys who will be leaders of the 
bar in their respective communities. The experience in the past has been 
that Crown attorneys have not always had sufficient advance guidance 
affecting the conduct of their office.ss 

As a complement to the strengthening of the information service, we 
recommend that the facilities of the Crown Attorneys' School be extended. 
It should offer expanded courses of longer duration and should receive the 
financial support necessary to encourage extensive study and research. 

G. PLEA NEGOTIATION 

The subje(;t of plea discussions (often referred to as "plea bargains" or 
"plea bargaining") has been much debated. It is not a recent phenomenon, 
but with the large volume of criminal cases reaching the courts a problem 
of serious proportions has developed in this Province. This has been 
exacerbated by an infiltration from :he United States of what we regard as 
an unhealthy philosophy quite alien to our concept of an open, fair and 
public administration of justice. In some jurisdictions in the United States 
plea discussions have been institutionalized as an accepted part of the pre­
trial court proceedings. In others, they remain formally unacknowledged 
and without judicial sanction. 

The subject must be considered Wi~l a clear vision of the rule of law 
and the necessity for maintaining respect for the administration of the 
criminal law if it is to be an effective instrument in regulating society. Plea 
bargaining owes its existence to the necessity of disposing of a volume of 
cases without lengthy delays. An attempt is made by some to rationalize a 
system of inducing pleas of guilty to expedite the disposition rate in over­
loaded court dockets. When resources prove inadequate for the orderly 
processing of crimin~l ca~es, just.ifications for plea negotiations are most 

SSWe are advised, for example, that when The Residential Property Tax Reduc-
. tion Act, 1968 (S.O. 1968, c. lIS, in force January 1, 1969. Now repealed and 
superseded by S.O. 1972, C. 65) was introduced, few if any Crown attorneys were 
aware that it contained a provision for penal sanctions for the withholding of 
rental rebates. No guidance on the administration of the statute was provided to 
Crown attorneys. Similarly, the introduction of the new bail reform legislation in 
1971 presented problems of administration for which the Crown attorneys had not 
been prepared. 
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vigorously advanced. 80 There should be no room in the administration of 
the criminal law for such a doctrine of expediency. 

The subject ranges all the way from a consideration of the discretion 
vested in the Crown attorney to determine what charges should be pro­
ceeded with in a particular case, to a bargain made with the accused or his 
counsel that a plea of guilty will be entered if the accused is assured he 
will get a minimum sentence or will be placed on probation or have other 
charges withdrawn. 

The abuses which are said to be inherent in this practice are that 

(a) a false impression is created in the mind of the accused as to the 
extent of the influence of the prosecutor in securing a specific 
sentence;Oo 

(b) there is a tendency towards the habitual laying of charges in a 
manner intentionally designed to put the prosecutor in the posi­
tion to offer an apparent concession in the reduction of either the 
number or seriousness of charges. Overcharging, charging a more 
serious offence than would appear justified on the facts, and 
charging offences with a fixed minimum penalty, all fall into this 
category; and 

(c) the existence of the practice leads to an expectation on the part 
of the accused that a "deal" will be offered and he may use de­
laying tactics (such as dismissing his counsel on the eve of trial 
or electing trial in another court when he intends to plead guilty 
eventually), simply for the purpose of exerting pressure on the 
prosecutor to offer a concession. 

Much has been said and written about this subject, but in our view 
the principles are clear.o1 

In the first place, we consider the matter insofar as plea negotiations 
may be carried on with the police. In most cases the police officers lay the 
appropriate charge or charges arising out of the event that has given rise to 
police action. In many cases several charges may be laid arising out of the 
same facts, for example, an accused may be charged with breaking and 
entering a dwelling house with an intent to commit an indictable offence, 
having in his possession an instrument suitable for house-breaking and 
theft. All charges arise out of the same event. The breaking and entering 

sOIt has been suggested that plea negotiations lend flexibility to the administra­
tion of criminal justice by permitting the avoidance of unjustifiably harsh 
provisions of the substantive law; that they relieve the accused and the 
prosecution from the inevitable risks and uncertainties of trial, and that they 
serve law enforcement needs by permitting the exchange of leniency for infor­
mation and assistance from accused persons. 

oOlf the prosecutor is unable or unwilling to secure the court's concurrence in 
the sentence, the accused has no assurance that he wiII be permitted to with­
draw his plea. 

OlSome examples from this jurisdiction are: Grossman, The Prosecutor; 1969 
Law Society Special Lectures 267, 279; Proceedings of the Canadian Bar 
Association, Aug. 3-4, 1972 . 
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charge carries a penalty up to life imprisonment. The penalty for possession 
of an instrument suitable for house-breaking may be up to 14 years and 
theft 10 years. It has been said to us that defence counsel frequently ap­
proach the police officer in charge of the case and seek to "make a deal" 
that a plea of guilty will be entered for the offence carrying the lightest 
punishment or an included offence; for example, where a charge is one of 
assault causing actual bodily harm, a proposition will be made by defence 
counsel that a plea of guilty will be entered for common assault (an in­
cluded offence), which carries a much lower range for punishment. In 
return for the offer to plead guilty, the police officer is expected to temper 
his instructions to the Crown attorney. We are not making any findings as 
to whether such practices or similar practices exist but if they do exist we 
have no hesitation in condemning them. Police officers should not be in" 
volved in plea discussions either with the accused or defence counsel. The 
duty of the police officer is to marshal the evidence and report the facts 
to the Crown attorney and when he has done that his responsibilities cease 
and then pass to the Crown attorney. 

When the Crown attorney has been instructed fully he must determine 
what charges should be proceeded with on the basis of the known facts. 
This is his duty as counsel representing Her Majesty, The Queen, in o,ur 
courts. He must discharge this duty with fairness to the accused and faIr­
ness to the public. Bargaining with defence counsel has no place in the 
discharge of this duty. 

As cases develop, however, the evidence obtained or given in ~he 
witness box may vary substantially from the statement given to the. polIce 
or the Crown attorney in the first instance. It may become clear dunng the 
progress of the case that it is not likely that the court or a jury will find 
the accused guilty of the major charge laid in the indictment, or that where 
several charges have been laid it would be wrong to seek convictions on all 
charges. In such case the Crown attorney must elect the course he should 
pursue, having regard to all the circumstances. Defence counsel may offer 
a plea of guilty to an offence included in the major offence charged or one 
or more of several offences charged. If tins is done, the Crown attorney 
must decide whether it is fair to the accused or required in the public inter­
est to proceed further if the plea of guilty is enter~d. Here ag~i?' ~h~re is no 
room for bargaining. The Crown attorney exerCIses a quasI-JudIcIal func­
tion attached to his office as Crown counsel for Her Majesty. 

Up to the stage where defence counsel st.ates ~at h~ will ent~r ~ plea 
of guilty to any charge, there should be no diSCUSSIOn With the tnal Judge 
and no promises concerning sentence. When that stage has been. reached 
the provisions of section 534(6) of the Criminal Code may be applicable. It 
reads as follows: 

Notwithstanding any other provision of this Act, where an accused 
pleads not guilty of the offence charged but guilty of an included or 
other offence the court may in its discretion with the consent of tile 
prosecutor adcept such plea of guilty and, where such plea is accepted, 
shall find the accused not guilty of the offence charged. 
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This provision was added as an amendment to the Code following the de­
cision of the Ontario Court of Appeal in R. v. Dietrich,02 in which the 
court held that a trial judge had no jurisdiction to accept a plea of guilty 
to non-capital murder on an indictment charging capital murder. The mean­
ing of this section is not clear and particularly it is not clear whether it 
applies to the trial of cases other than on indictment. It appears in Part 
XVII of the Code, which is concerned with trials on indictment, but it may 
be broad enough to-apply to all trials. Be this as it may, the principles we 
are discussing should apply to all trials. 

When an application is made to the court to exercise the power con­
ferred on it under section 534(6), it is proper to make representations 
supporting the acceptance of the plea of guilty. The court has a power 
but its exercise should be based on proper material. The material on 
which it is asked to act should be offered in open court. This procedure is 
an integral part of a criminal trial and no representations (except in very 
exceptional cases) should be made to the judge that are not made in open 
court. It is essential to public confidence in the administration of justice 
that all aspects of a criminal trial be conducted openly. 

The power that the court exercises in deciding to accept a plea of 
guilty to an included or "other offence" and to enter a plea of not guilty 
to the offence charged is not an unfettered discretion but a judicial power 
to be exercised on proper material submitted publicly to the court. It 
is therefore clear that apart from very exceptional circumstances neither 
counsel for the Crown nor counsel for the accused either alone or together 
should discuss with the judge matters bearing on the exercise of the judge's 
power in the judge's chambers or any place other than in open court. 
IE there are very special circumstances that make it necessary to discuss 
relevant matters with the judge in his chambers, a court reporter always 
should be present to take down the full discussion and it should form 
part of the record in the case. In our view, there should be no representa­
tions held out directly or indirectly concerning the sentence that may be 
imposed. The full responsibility for the conduct of the Crown's case 
lies on the Crown counsel and the responsibility for imposing the sentence 
lies on the presiding judge. He may listen to representations presented by 
the defence counsel and the Crown counsel and then, and only then, 
should there be any indication as to the sentence to be imposed. The fact 
that the accused has pleaded guilty is only one element to be taken into 
consideration but it is not an element that can be the subject of a 
"bargain" . 

The ultimate responsibility concerning this subject rests with the 
Attorney General who must determine the philosophy and practice to be 
applied. In our view legislation is not necessary. We recommend that the 
following guidelines be laid down for the guidance of prosecutors in respect 
of plea negotiations: 

(1) Expediency should not be a consideration or a motive. The prob­
lems arising out of the burden of heavy caseloads must be solved 

----
!l2[1968] 2 O.R. 433. 
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by means other than negotiated pleas of guilty whether related 
to sentence or otherwise. 

(2) The prosecutor should do nothing to induce or compel a plea of 
guilty to a reduced number of charges or a lesser or included 
offence. 

(3) The prosecutor should permit to be maintained only those 
charges on which he intends to proceed to trial. 

(4) The prosecutor· should not agree to the acceptance of a plea 
of guilty to an offence that the evidence in his possession does 
not support. 

(5) The prosecutor should not agree to the acceptance of a plea 
of guilty to a charge that cannot be prosecuted because it is 
barred by statutory limitation or otherwise. 

(6) In aU discussions with defence counsel the prosecutor must main­
tain his freedom to do his duty as he sees fit. Nothing should be 
said or done to fetter the freedom of the prosecutor and the 
defence counsel. 

(7) The prosecutor may state to defence counsel the views he may 
give, if asked by the presiding judge to comment on the matter 
of sentence. No undertaking should be given relating to the term 
of sentence by the prosecutor. He may draw the attention of the 
presiding judge to any mitigating or aggravating circumstances 
that may appear to him and what the appropriate form of sell' 
tence might be, but it should be made clear that the matter of 
scntence is strictly for the judge and that any statement that is 
made cannot bind the Attorney General in the exercise of his dis­
cretion whether to appeal against the sentence or not. 

(8) There should be no attempt to reduce the gravity of the evidence 
to suit the reduced charge. 

(9) The prosecutor should always consider himself as agent of the 
Attorney General. The ultimate responsibility for disposition of 
the case must always rest with the court except in those cases 
where the Attorney General wishes to withdraw the charge. 

(10) Apart from very exceptional circumstances neither counsel for 
the Crown nor counsel for the accused, either alone or together, 
should discuss a proposed plea of guilty with the judge in his 
chambers or any place other than in open cour~. Where attend­
ance in tlle judge's chambers is dictated by very exceptional 
circumstances, a court reporter always should be present to take 
down the full discussion which should form part of the record 
of the case. 

Togetller with guidelines to the Crown attorneys, instructions should 
be issued by the proper authorities to police officers. It should be made a 
matter of misconduct, for which a police officer may be disciplined, to dis­
cuss with an accused person or his counsel any arrangement to plead guilty 
to any offence on any understanding or undertaking with respect to sen-
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tence or what charges will be prosecuted and what charges will not be 
prosecuted. The police officer should be required to make a full and fair 
disclosure to the Crown attorney of aU relevant evidence and all relevant 
discussions that have taken place concerning the case. This disclosure 
should be facilitated if our recommendations concerning instructing Crown 
attorneys are adopted. 

It is fair to assume that the Law Society of Upper Canada will co­
operate in enforcing standards of professional ethics for defence counsel 
relative to the maintenance of the guidelines set for Crown attorneys and 
police officers. 

In expressing our views as to the course of action that should be 
taken with respect to Crown attorneys we do not wish it to be implied that 
we are in any way criticizing them regarding their conduct in the matters 
considered. We have had close cooperation from the representatives of the 
Crown Attorneys' Association in formulating the guidelines that we are 
recommending, and we may say that the submissions of the Crown Attor­
neys' Association on this matter substantially conform to the guidelines 
we have developed. 

Earlier we said that the matter of expediency ought not to be a con­
sideration in carrying out the procedure laid down by the Criminal Code. 
There is no doubt that heavy caseloads may be more easily liquidated by 
negotiating pleas of guilty. To accede to the negotiation of pleas of gUilty as 
a method of economizing on means to provide for the propel' disposition of 
caseloads in the criminal courts is to resort to procedures that will corrupt 
the administration of justice and destroy it as an effective power in the 
regulation of society. It will destroy public confidence in the courts and 
create distrust and suspicion of favours. The real ligaments that hold society 
together arc to be found in the fair, just and open procedures of the courts. 

The conclusions we have arrived at are substantially the same as those 
arrived at by the National Advisory Commission for Criminal Justice 
Standards and Goals in the United States where the subject of plea bar­
gaining has reached acute proportions. We may say our conclusions were 
arrived at and recorded before the publication of the National Advisory 
Commission's standard. The Commission proceeded on the principles that 
the conviction of an accused person should depend not on negotiation but 
on the evidence available to convict him and the sentence imposed should 
depend on the action which best serves rehabilitative and deterrent needs. 
The following are excerpts from the standard and commentary: 

As soon as possible, but in no event later than 1978, negotiations be­
tween defendants and their attorneys and prosecutors concerning con­
cessions to be made in return for guilty pleas should be abolished. In 
the event that the prosecution makes a recommendation as to sen­
tence, it should not be affected by the willingness of the defendant to 
plead guilty to some or aU of the offences with which he is charged. 
A plea of guilty should not be considered by the court in determining 
the sentence to be imposed. 
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The Commission ... totally condemns plea bargaining. a~ an institution 
and recommends that within five years no such bar?aullng tak.e pla~e. 
(See generally the opinion of Judge .Charles L. Levm, conc~n~~ ~~~ 
the result in People v. Byrd, 12. M~ch. ~~p. 186, 162 N. :. . 
(1968) .) Basic to the ComrnisSlOn's positlOn on plea negotIatlOns IS 
its conclusion that lack of resources should not ~ff~ct the outC?n:e 

of the processing of a criminal defendant and that It IS. not unreal.I~tI~ 
to ex ect that the criminal justice system can and WIll be p.rovi e 
with ;dequate resources. Thus the Commission rejects th~ notIon that 
plea negotiations should or must be retained in whole or 111 part as an 
accommodation to reality.o3 

We agree that the very fibre of the system of cri.In:inal justice is 
jeopardized if reliance is. Rlaced 01: a. concept of plea bargallung as a means 
of dispatching the dispositlOn of cnmmal cases. 

H. SUMMARY OF RECOMMENDATIONS 

Functions and Duties 
1. Provincial judges, not Crown attornheys, ShOUl~tlberecshp:~~e~ ~~~hpetl~~ 

responsibility to advise justi~es of t e peace WI 1 

formance of their judicial duties. 

2. Crown attorneys should continue to be appointed for each county or 

district. 

3. The office of clerk of the peace bShOuhldhbeldabolisfhthedeanOffidcme 0s~~~~ t~: 
duties re uired to be performed y teo ers 0 • . 
. d ~n the clerk of the County Court. Under partlcular statutes 
::e~!e the nature of the subject matter makes it ~ppro~ria~ fo; t?e 
clerk or registrar of another court to perform certa111 dutIes, e utles 
should be specifically imposed on such other officer. Crown attorneys 
should cease to be ex officio clerks of the peace. 

Other duties of Crown attorneys which are of an essentially ~dminis-
4. trative or clerical nature might be transferred to other Offi~I~ls. ~x­

amples are the employment of interpreters under The Adl1ll/1lst.r~tLO~ 
of Justice Act and the authorization for the payment of additIona 
witness fees under The Crown Witnesses Act. 

5. Crown attorneys should not be required I b
k
y st~~tgeat~O r:Cg~s~~/~~ 

tempore local registrar, county court c er , su' 
sheriff when those offices become vacant. 

Status 
The rovisions of The Public Officers' Fees Act and The Crown 

6. Attor~eys Act as they relate to the appointment of Crown attorneys 
on a fee basis should be repealed. 

!l3Quoted in 4 C.J.N. 12-13. 

. ...... ..1 
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7. The Crown Attorneys Act should be amended to provide for appro­
priate specifications for the appointment and advancement of Crown 
attorneys in the public service. 

8. All the provisions of The Public Service Act should be reviewed and 
only those which are appropriate to govern the conditions of employ­
ment of Crown attorneys should be retained to supplement The Crown 
Attorneys Act. 

Assignment of Personnel 

9. There should be continuing flexibility in setting the complement of 
Crown attorncys. Guidelines for staff requirements are useful but 
should not be regarded as rigid rules excluding the consideration of 
individual differences. 

10. A new approach should be taken to the use of part-time assistant 
Crown attorneys. Permanent assistant Crown attorneys should be ap­
pointed without delay to those counties and districts where the work­
load, both in and out of court, so warrants. 

11. Part-time appointments should be kept to a mmunum and the 
appointees called on to act only in unusual circumstances. It should 
be made clear that it is improper for a part-time appointee when act­
ing in that capacity to engage in the defence of criminal cases and to 
act at any time directly or indirectly in a civil case arising out of the 
same incident as any criminal case in which he acted or gave advice 
in his capacity as part-time assistant Crown attorney. 

12. Police officers shuuld be relieved of prosecutorial duties in the courts. 

13. They should be replaced by law clerks, retired police officers or 
students-at-Iaw all under the supervision and direction of the Crown 
attorney. 

Instrllction Briefs and Disclosure 

14. The Provincial Director of Court Administration should take imme­
diate stcps to develop systems for ensuring that Crown attorneys re­
ceive from the police adequate information well in advance to permit 
preparation for trial. 

15. An instructing Crown attorney should be appointed to be located at 
"Old City Hall", Toronto, to be responsible for the establishment 
and maintenance of the information flow between police and Crown 
attorneys with respect to cases in this court, and under the direction 
of the Crown Attorney and Deputy Crown Attorney for the assign­
ment of assistant Crown attorneys to the courts. 

16. The instructing Crown attorney should have adequate secretarial and 
clerical staff and should have at least three other assistant Crown 
attorneys assigned to assist him. 

17. 

18. 
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The Crown attorney for each county and district, and the instru~t~ng 
Crown attorney at "Old City Hall" in Toronto ~~der ~he .superviSlO? 
and direction of the Crown Attorney for the JUdICIal Dlstnct of York, 
should develop and supervise systems of disclosure to defence counsel. 

We recommend for consideration the adoption of the trial coordinator 
system for the County Court Judges' Criminal ~ourts and. ?ene~al 
Sessions of the Peace in large urban centres outSIde the J udlcJaI DIS-
trict of York. 

Education and Training of Crown. Attorneys 

19. The facilities of the Crown Attorneys' Scl:ool should be ext(!~ded Ito 
afford expanded courses of longer duratIOn. It should rCCClve t le 
financial support necessary to encourage extensive study and research. 

Plea Negotiation 
20. The fonowing guidelines should be laid down for prosecutors in plea 

negotiations: 

(a) Expediency should not be a consideration or a motive. The prob­
lems arising out of the burden of heavy caseloads must be solved 
by means other than negotiated pleas of guilty whether related to 
sentence or otherwise. 

(b) The prosecutor should do nothing to induce or compel a plea of 
guilty to a reduced number of charges or a lesser or included 
offence. 

(c) The prosecutor should permit to be mai~tained only those 
charges on which he intends to proceed to tnal. 

(d) The prosecutor should not :If,tee to the acceptance of a plea of 
guilty to an offence that the evidence in his possession does not 
support. 

(e) The prosecutor should not agree to the acceptance o~ ~ plea of 
guilty to a charge that cannot b~ prosecuted because It IS barred 
by statutory limitation or otllerwlse. 

(f) In all discussions with defence counsel the prosecutor must main­
tain his freedom to do his duty as he sees fit. Nothing should be 
said or done to fetter the freedom of the prosecutor and the de-
fence counsel. 

(g) The prosecutor may state to defence counsel the views he may 
give, if asked by the presiding judge to .comment. on the matter 
of sentence. No undertaking should be glven relatmg t~ the term 
of sentence by the prosecutor. He may draw t1:e att~l1tIOn of the 
presiding judge to any mitigating or aggravatI~g CIrcumstances 
that may appear to him and what the appropnate form of sen­
tence might be, but it should be made clear that the matter ~f 
sentence is strictly for the judge and that any stateme.nt that ~s 
made cannot bind the Attorney General in the exerCISe of hIS 
discretion whether to appeal against the sentence or not. 
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(h) Ther~ should be no attempt to reduce the gravity of the evidence 
to SUIt the reduced charge. 

(i) The prosecutor should always consider himself as agent of the 
Attorney General. The ultimate responsibility for disposition of 
the case must always rest with the court except in those cases 
where the Attorney General wishes to withdraw the charge. 

(j) Apart from very exceptional circumstances neither counsel for 
the Crow.n n0r counsel for the accused, either alone or together, 
should discuss a proposed plea of guilty with the judge ill his 
chambers or any place other than in open court. Where attend­
ance in the judge's chambers is dictated by the circumstances, a 
court reporter always should be present to take down the full 
discussion which should form part of the record of the case. 

21. To~ether with guidelines to the Crown attorneys, instructions should 
be Issued by the proper authorities to police officers to make it a 
n:atter of .misconduct for which a police officer may be disciplined, to 
discllss :"lth an accused person or his counsel any arrangements to 
plead ,g1111ty to any offence, on any understanding or undertaking with 
re.spect to sentence or what charges will be prosecllted or what charges 
will not be prosecllted. 

1, 
'I 
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AI'PENDIX I 

THE RESPONSIBILITY FOR PROSECUTIONS­
A COMPARATIVE ANALYSIS 

1. Scotland! 
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Scotland permitted prosecutions by priVate individuals affected 
directly by a crime until the sixteenth century. In 1579 and again in 1587 
the Scottish Parliament enacted legislation to curtail this power of private 
prosecution. These Acts did not negate aU private privilege, but the Lord 
Advocate's power gradually eclipsed private prosecution. 

The Lord Advocate directs and supervises the work of a handful 
of deputies and Procurators-Fiscal. The former are appointed and the 
latter nominated by him. Procurators-Fiscal conduct the bulk of the 
criminal prosecutions at the local level. They are permanent officials. 
In all but the most routine of summary offences, the local prosecutor 
must report to the central authority in Edinburgh. He will then be 
instructed as to the desired procedure and in addition a deputy may be 
sent to assist with or take over conduct of the case. The goals are 
uniformity of administration and efficiency. 

The Lord Advocate is not only the state's public prosecutor but is 
also the chief law officer of the government. He sits in Parliament and 
is answerable thereto. 

2. The Continent2 

The continental European states have long had highly stmctured 
and centralized systems of public prosecution. Of interest are the training 
and apprenticeship procedures followed. Typically, prosecution is viewed 
as a career requiring special skills and a judicial orientation. Aspiring 
prosecutors and magistrates follow the same program of examinations, 
training and apprenticeship. Their involvement in the administration of 
criminal law includes the supervision and initiation of proceedings, inves­
tigation, pre-trial examinations and trial of criminal offences. 

3. The UnUed States 

The office of the local public prosecutor appeared early in the 
history of some of the American colonies. The County of Philadelphia 
created such an office as early as 1685. The County of Hartford in 
Delaware has records relating to the local prosecutor's office from 1662. 
As in the case of Upper Canada, creation of the office marked a significant 
departure from the private prosecutor tradition of the English common 
law, and has been attributed to the influence of settlers from the continen­
tal European countries, particularly the Low Countries.3 

lThis description of the Scottish system relies heavily on Normand, "The Public 
Prosecutorin Scotland" (1938),54 L.Q. Rev. 345. 

2Por a comprehensive discussion of the continental system see Ploscowe, "The 
Career of Judges and Prosecutors in Continental Countries" (1934),44 Yale L.J. 
269. 

SAlstyne, "District Attorney-a Historical Puzzle", [1952] Wis. L. Rev. 125; 
David, "Councillors and the Law Officers in the Colonies in America" (1963) I 12 
Am. U.L. Rev. 33. 
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The practice of electing public prosecutors has been peculiar to 
the United States. This apparently arose gradually in a few jurisdictions 
as a result of public protests over incompetent appointees. 4 

4. England 

Although Great Britain does not have an equivalent system of public 
prosecutors, the general compatibility of the substantive and procedural 
criminal law with that of Canada invites a more detailed examination of 
their system for the prosecution of offences. 

The Department of the Director of Public Prosecutions is the office 
of the public prosecutor for England and Wales, but the office's involve­
ment in criminal prosecutions is limited to participation in at most 10% 
of the trials for indictable offences. 5 The police prosecute the vast major­
ity of cases, with a small percentage handled by other government depart­
ments and private citizens. The police themselves may retain private 
solicitorsG and counsel to conduct their prosecutio'1s, but increasingly 
police forces are establishing solicitor's departments within the police 
organization.7 The Director of Public Prosecutions employs a staff of 
solicitors (30 in 1966) who instruct barristers retained by the Attorney 
General. For the most part these barristers are retained on an ad hoc 
basis, although the six Treasury Counsel at the Central Criminal Court 
in London are retained permanently. These Treasury Counsel (the name 
is no longer meaningful) may have outside practices, and indeed may 
and do appear for the defence if available. S 

It is intere"jng to note that the question of conflict of interest, or 
bias, has not been the issue that it has been in Ontario. Although there 
has been some pressure of late to abolish police prosecutionsD there is 
little suggestion in the literature that the barrister who appears for both 
defence and prosecution 'might, psychologically at least, be in an ambiva­
lent position. This may be due to the retention in Britain of a stronger 
sense of the role of the prosecutor as a relatively neutral figure in the 
conduct of a criminal trial. 

The Director of Public Prosecutions is appointed by the Home 
Secretary but acts under the general supervision of and is responsible 
to the Attorney General. In practice he enjoys a high degree of independ­
ence. He is required to prosecute only serious indictable .offences such as 
murder, to give advice to chief officers of police and to prosecute in cases 
referred by other government departments.1o In addition there are ce-rtain 

4Frank, Diary of aD.A., New York 41 (1957). 
5See Edwards, The Law OfJicers of the Crown 336; Devlin, The Criminal Prosecu­
tion in England 20. 

6Devlin, op. cit. n. 5 supra, at p. 21. "The solicitor for the prosecution may there­
fore be a public servant employed for the purpose or a member of a firm which 
does much else besides criminal business; whichever he is, he exercises the ordin­
ary privilege of the solicitor in choosing the barrister who is to present the case in 
court." 
7/bid. Scotland Yard has maintained its own solicitor's department since 1935. 
8/bid. 
oWiIliams. "Advocacy by Public and Justices' Clerks", [1956] Crim. L.R. 169. 

10See [1959] Crim. L.R. 5, 9, 250, 316, 484, 569, 759, 810; [1960] Crim. L.R. 
243, 391. 

Office oj the Crown Attorney 131 

categories of offences which the police are required to report to him in 
order that he may decide whether he proposes to conduct the prosecution 
himself and he may take up any case which appears to him to require 
his intervention. ll The controlling statute is the Prosect/tion oj Offences 
Act, 1879,12 as amended. 

The English public prosecutor plays a minimal role in prosecution 
today. This is not surprising given the history of the movement for the 
establishment of any public prosecutor at all. Devlin excludes the public 
prosecutor from his enumeration of successive basic institutions which 
have evolved for obtaining proof of a crime and instituting prosecution. 
First came the judge and grand jury, and the coroner and his jury; then 
the parish constable, the justice of the peace and, for offences of state, 
the Secretary of State. Finally the police forces took over the performance 
of this function. Each group evolved, from a body which was to take 
action on its own knowledge and initiative, into a formalized, judicialized 
structure, necessitating the creation of a new body to resume its initial 
function. 13 Edwards puts it this way: 

"Suffice it for our present putpose to recognize that, aside from the 
executive's continuous policy of investigating and prosecuting certain 
serious crimes against the state, such as treason and sedition, under 
the direct control of the Law Officers of the Crown, at the local 
level a pattern of successive groups of 'officials' first assuming and 
then later absolving themselves from responsibility can be seen over 
the centuries."14 

Devlin maintains that the police have since evolved into a quasi­
judicial body just as their predecessors did.15 

It was pursuant to the rise of the police as agents of inquiry that 
the issue of public prosecution arose. Jeremy Bentham advocated what 
was termed a "mixed" prosecutorial system, that is, a system combining 
the "closed" French system of prosecution with the English "open" one. 
He reasoned that the duty of prosecution, being both bothersome and 
expensive, ought not to be placed upon the shoulders of private citizens. 
He noted also the perversion of the power of private prosecution engaged 
in by some for personal vengeance or gain. However he was unwilling 
to place the prosecution power exclusively in official hands.10 The question 
was mooted by judges, government officials, parliamentary committees 
and others for the better part of the nineteenth century until the Act of 
1879. Edwards traces the movement as follows: 

"Briefly, in 1824 Lord Denman described the want of a publi'c 
prosecutor as an anomaly in the English criminal system. A plan to 
have Treasury Counsel prosecute all charges at the Old Bailey was 
proposed in 1834 but abandoned with a switch of governments. 

llDevIin. op. cit. n. 5 supra. 
1242 & 43 VicL, c. 22 (U.K.). 
1SDevIin, op. cit. n. 5 supra, at p. 1. 
14Edwards, op. cit. n. 5 supra, at p. 1. 
15Devlin, op. cit. n. 5 supra, at p. 10. 
lOEdwards, op. cit. n. 5 supra, at p. 339. 
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Even prior to this 1834 plan, some rural counties maintained an 
'informal' prosecutor. In 1854, Lord Campbell, in an unprecedented 
action, admonished the Attorney-General from the Bench for failing 
to provide public prosecutors. The next year brought the appoint­
ment of a Select Committee on Public Prosecutors. The following 
years witnessed the introduction of numerous private members' biLls 
(e.g. Public Prosecutors Bill, 1871) which failed to receive wide­
spread support in Parliament. Finally in 1873, the Home Secretary 
introduced a Public Prosecutors Bill. The wide scope of this legisla­
tion was narrowed by debate leading to the Prosecution of Offences 
Act, 1879."17 

Amendments in 1884 required police chiefs to report indictable 
offences to the Director of Public Prosecutions. In 1904 the Director of 
Public Prosecutions took charge of the Treasury Counsel operating at the 
Old Bailey.ls 

APPENDIX II 

INQUESTS ATTENDED BY CROWN ATTORNEY 

Algoma 
Brant 
Bruce 
Cochrane 
Dufferin 
Elgin 
Essex 
Frontenac 
Grey 
Haldimand 
Halton 
Hastings 
Huron 
Kenora 
Kent 
Lambton 
Lanark 
Leeds &. Grenville 
Lennox & Addington 
Middlesex 
Muskoka 
Lincoln: Niagara North 
WeIland: Niagara South 

17Ibid. 
JRlbid. pp. 376, 391. 

April-December 1971 

20 
1 
1 
1 
1 
2 

13 
3 
4 
2 
3 
3 
1 
3 
3 
3 
2 
1 
o 

14 
5 
1 
6 

Nipissing 
Norfolk 
Northumberland & Durham 
Ontario 
Ottawa-Carleton 
Oxford 
Parry Sound 
Peel (Dec. not included) 
Perth 
Peterborough 
Prescott & Russell 
Prince Edward 
Rainy River 
Renfrew 
Simcoe 
Stormont, Dundas, Glengarry 
Sudbury 
Thunder Bay 
Temiskaming 
Victoria & Haliburton 
Waterloo 
Wellington 
Wentworth 
York (Jan.-Dec. 1971) 

TOTAL 

5 
5 
4 
7 

43 
1 
6 

11 
3 
o 
o 
2 
3 
3 
6 
1 

29 
19 
1 
1 
3 
4 

22 
140 (approx.) 

412 
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APPENDIX III 

MISCELLANEOUS STATUTORY DUTIES AND POWERS 
OF CROWN ATTORNEYS 

The Administration of lustice Act R.S.O. 1970, c. 6 
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Section 5 authorizes the Crown attorney to (1) retain and authorize 
payment for special services for the detection of crime or capture of a 
person suspected of having committed a serious crime, and (2) to employ 
interpreters at trials and inquests and to certify reasonable amounts for 
such services recoverable from the provincial appropriation for the 
administration of justice. 

The Bail Act R.S.o. 1970, c. 37 

Section 1 requires a Crown attorney after a committal for trial to 
deliver a certificate of lien to the sheriff of any county in which real 
property put up as security for bail is located. Upon discharge of the 
surety, section 7 charges the Crown attorney with the duty of delivering 
a certificate of discharge to the sheriff to whom the certificate of lien was 
transmitted. 

The Child Welfare Act R.S.O. 1970, c. 64 

A person having information concerning the ill-treatment of a child 
must by section 41 report the information to a children's aid society or 
Crown attorney. 

The Crown Witnesses Act R.S.O~ 1970, c. 103 

Section"2(3') as r~-engcted by S.O. 1971, Vol. 2, c. 5, s. 1 authorizes 
the Crown attorney with the approval of the Director of Public Prosecu­
tions, to order the payment to witnesses of sums in addition to fees and 
allowances set out in the Act. Section 4, as amended by S.O. 1971, Vol. 2, 
C. 5 authorizes the payment of witness fees and aIIowances to be ordered 
by the Crown attorney if a trial is not proceeded with or a bill of indict­
ment not preferred and the witness attended court in obedience to a 
recognizance or subpoena. 

The Fire Marshals Act R.S.O. 1970, c. 172 

By reason of section 3 (j) the Fire Marshal must report to the Crown 
attorney any fire which appears to be the result of criminal negligence 
or design. Section 17 (1) provides that the Crown attorney' must upon 
receiving the report of the Fire Marshal conduct a prosecution under the 
Criminal Code or The Fire Marshals Act or the regulations thereunder 
of any person who appears to have contravened such enactments. By 
section 17 (2) the Crown attorney must attend any investigation held 
under the Act and assist the Fire Marshal and examine witnesses when 
requested by the Fire Marshal. 
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The Highway Traffic Act R.S.O. 1970, c. 202 

Section 142 (1) obliges a Crown attorney who has knowledge of a 
fatal motor vehicle accident to make a written report to the Registrar 
of Motor Vehicles. 

The Judicature Act R.S.O. 1970, c. 228 

Section 88 (2) provides that under certain circumstances the Crown 
attorney is pro tempore the local registrar of the Supreme Court of 
Ontario, County Court clerk or surrogate registrar. 

The Liquor Control Act R.S.O. 1970, c. 249 

Section 96 provides that the Crown attorney must prosecute any 
offences under this Act brought to him by a constable or officer appointed 
under the Act, by the Board or by certain officers of a municipality. 

The Mining Act R.S.O. 1970, c. 274 

Section 633 (1) prescribes that the institution of prosecutions for 
offences against Parts IX or X of the Act may only be by an engineer, 
by leave of the Attorney General or by direction of the Crown attorney. 

The Municipal Act R.S.O. 1970, c. 284 

If a returning officer, deputy returning officer or poll clerk believes 
that any provision of the law as to secrecy at a polling place has been 
violated, he must report it pursuant to section 128 to the Crown attorney 
who must enquire into the matter and prosecute if he thinks proper. 

The Parents' Maintenance Act R.S.O. 1970, c. 336 

Before an information under this Act may be laid by anyone other 
than an apparently dependent parent, the consent of the Crown attorney 
is required by section 3 unless the prosecution is brought by a government 
agency, municipal authority or medical institution. 

The Police Act R.S.O. 1970, c. 351 

Section 59 authorizes the Crown attorney to request the services of 
the Ontario Provincial Police Force in any area in which a municipality 
or board is responsible for policing. 

The Sheriffs Act R.S.O. 1970, c. 434 

Section 21 (2) provides that the Crown attorney shall be pro tempore 
sheriff where the latter office becomes vacant, and there is no deputy 
sheriff. 
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APPENDIX IV 

ONTARIO CROWN ATTORNEYS REGIONAL ORGANIZATION 

1. NORTH EASTERN 
NIPISSING 
SUDBURY 
PARRY SOUND 
ALGOMA 
COCHRANE 
TIMISKAMING 

2. NORTH WESTERN 
KENORA 
RAINY RIVER 
THUNDER BAY 

3. CENTRAL 
MUSKOKA 
SIMCOE 
GREY 
BRUCE 
DUFFERIN 
PEEL 

4. NIAGARA 

- North Bay 
- Sudbury 
- Parry Sound 
- Sault Ste. Marie 
-Timmins 
- Haileybury 

- Kenora 
- Fort Frances 
- Thunder Bay 

- Bracebridge 
- Barrie 
-Owen Sound 
- Walkerton 
- Orangeville 
- Brampton 

NIAGARA NORTH - St. Catharines 
NIAGARA SOUTH - Welland 
HALDIMAND - Dunnville 
WENTWORTH - Hamilton 
BRA NT - Brantford 
NORFOLK - Simcoe 
HALTON - Milton 
WELLINGTON - Guelph 

5. SOUTH WESTERN 
ESSEX 
KENT 
MIDDLESEX 
HURON 
PERTH 
WATERLOO 
OXFORD 
ELGIN 
LAMBTON 

6. SOUTH EASTERN 

- Windsor 
-Chatham 
- London 
- Goderich 
- Stratford 
- Kitchener 
- Woodstock 
-St. Thomas 
-Sarnia 

ONTARIO - Whitby 
VICTORIA-

HALIBURTON - Lindsay 
PETERBOROUGH - Peterborough 
NORTI-IUMBER-

LAND-DURHAM - Cobourg 
HASTINGS - Belleville 
PRINCE EDWARD - Picton 
LENNOX-

ADDINGTON - Napanee 
FRONTENAC - Kingston 

7. EASTERN 
LEEDS 
LANARK 
RENFREW 
OTTAWA-

- Brockville 
- Perth 
-Pembroke 

CARLETON 
PRESCOTT­

RUSSELL 
STORMONT, 

DUNDAS, 
GLENGARRY 

- Ottawa 

8. YORK 
REGIONAL 

MUNICIPALITY 
OF YORK & 
METROPOLITAN 

-L'Orignal 

-Cornwall 

TORONTO ~ Toronto 

APPENDIX V 

THE ONTARIO CROWN ATTORNEYS' ASSOCIATION 

Background 
The Association was formed shortly after World War II with a view 

to advancing the cause of the Crown attorneys in relation to salaries. 
The Crown attomeys and assistant Crown attorneys in Ontario met an­
nually. Until the late 1950's the meeting generally took the form of 
communal grievances about salaries and resolutions to increase them. 
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In the late 1950's the meetings evolved into a plenary discussion 
group considering questions submitted in advance by the membership. In 
19~3 as a result of an address made by the then Attorney General it was 
decIded that the Crown attorneys themselves should strive to enhance 
their status and better their image. To this end a constitution was drafted 
for the Association and various committees were constituted. 

Constitution 

(a) Objects 

The ?o~stitution was adopted and passed at a General Meeting of 
the ASSO~latlOn on October 30, 1965. The purposes of the Association 
as stated In the Constitution are the following: 

(a) To discuss and study the administration of criminal justice in 
Ontario. 

(b) To discuss and study the criminal laws, quasi-criminal laws and 
laws relating thereto and to make recommendations to the 
appropriate authorities for the passage or amendment of such 
laws which will tend towards the better administration of crim­
inal justice. 

(c) ~o discuss. and study problems in connection with the prosecu­
tIon of CrIme and to gather and disseminate knowledge with 
relation thereto by appropriate means. 

(d) To promote and foster the continuing education of its members 
in matters relating to the prosecution of crime and administra­
tion of justice. 

(e) To discuss and study all matters pertaining to the status, duties, 
welfare and improvement of Crown Attorneys and make recom­
mendations to the appropriate authorities concerning them. 

(£) To establish and maintain relations and conversations with 
other like Associations and law enforcement agencies towards a 
jllSt and efficient enforcement of the criminal law and a due 
administration of criminal justice. 

(g) To promote and foster good public relations regarding the 
administration of justice. 

(b) Committees 

Article X, Section 1 of the Constitution provides: 

The standing committees of the A:;sociation shall be 

(a) The Committee on the Administration of Law and Justice. 

(b) The Committee on Education. 

(c) The Committee on Uniformity of Procedures. 

(d) The Committee on Programs and Activities. 

(e) The Committee on Information and Public Relations. 

The Association has been particularly active in the field of education. 
It con?ucts the Crow~ Atto~neys' School and appoints annually a repre­
sentatlve to the Ontano Pollee College at Aylmer, Ontario. 
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APPENDIX VI 

FORMAL TRAINING OF PROSECUTORS 

1. The Crown Attorneys' School 

In the first years of operation two identical courses were given in 
two weeks at the Crown Attorneys' School held at New College in the 
University of Toronto. It was designed to meet the needs of the basic 
legal and forensic education of the inexperienced Crown attorney. With 
the out-of-Toronto students living communally at New College it was 
hoped that the maximum benefit would be derived through daily lectures 
together with informal evening discussions. The lectures covered the 
whole of the criminal process, from both an administrative and prosecu­
torial point of view. Subjects included the structure of the Department 
of Justice (now the Ministry of the Attorney General), the history of the 
office of the Crown attorney, the Crown attorney's discretionary role in 
prosecutions, informations, evidence, jury trials, preparation for trial, 
sentencing and appeals. Lecturers were drawn from the bench and the 
bar, with the greatest reliance placed on the Crown attorneys themselves. 

Recently, the format of the course has changed. The first week is 
devoted to the basic elementary course just described. An advanced course 
has been instituted in the second week. It has attracted federal Crown 
attorneys from the Yukon and Northwest Territories in addition to 
experienced Crown attorneys and assistants from this Province. Course 
content has included the criminal sexual psychopath, expert evidence, 
res judicata and analogous complex subjects. 

Approximately 15 to 20 students attend the school each week. The 
basic course is obligatory for inexperienced assistants. In the past they 
have been designated to attend by the Director of Public Prosecutions, 
often on the nomination of a local Crown attorney. The advanced course 
although voluntary has enjoyed full attendance. 

Lecturers have been encouraged by the course director (the Chair­
man of the Crown Attorneys' Association's Standing Committee on 
Education) to prepare their material in advance for circulation to the 
students and ultimate distribution to the Crown attorneys and assistants 
throughout the Province. 

2. The National College of District A ttorneys at the University of 
Houston ilt Texas 
This course is of four weeks' duration. The following excerpt 

describes briefly the purpose and content of the course. 
The course will concentrate on functions and problems common to 
all prosecutors with emphasis upon five major subject areas. 

1. The administration of criminal justice. 

2. The office of District Attorney. 

3. Constitutional Law Problems. 
4. Trial techniques and case preparation. 

5, Ethics and professional responsibilities. 
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Subjects such as administration and office management, budgeting, 
data processing, information storage and retrieval and personnel man­
agement will be considered during a week-long analysis of the office 
of the public prosecutor. The appropriate exercise of discretion, 
career motivation for both clerical and professional staff and the role 
of the prosecutor as the chief Jaw enforcement officer in his 
jurisdiction, will also be examined in depth. Naturally, attention will 
be given to recent developments in constitutional Jaw, trends in court 
decisions and legis'lation, as well as case preparation and trial prac­
tice techniques. It is contemplated, however, that the core of the 
career prosecutors Course will be an intensive examination of the 
office of prosecutor itself and its role and importance in the overall 
criminal justice system. 

Instructors for the 1971 Career Prosecutor:> Course will again 
include prominent prosecutors, judges, legal educators and other 
professionals from across the country ... "1 

The following is the curriculum of the National College of District 
Attorneys. 2 

The Curriculum Committee developed certain planning assumptions 
for a Career Prosecutors Course, which were designed to accomplish the 
following goals: 

(1) Increase the confidr:mce of prosecutors in their ability to cope 
with the challenges and opportunities of their offices; 

(2) Increase the professionalization of public prosecutors; and 

(3) Afford an opportunity for an exchange of information between 
and among prosecuting attorneys, both student and faculty. 

Early in the planning process it was determined that orientation and 
basic skills for novice prosecutors should be offered at the local level, 
usually on a state-wide basis by state prosecutor training directors, sup­
plemented by the regional training programs of the National District 
Attorneys Association and other available resources. 

The Curriculum Development Committee determined that the 
National College should focus its attention upon those functions and 
opporttmities which are common to all prosecutors. It should explore 
in depth questions relating to the direction, purpose and goals of the 
prosecutor's office in contemporary society .... 

Among the specific subtopics which will be considered, both during 
formal lectures and in the evening seminars, will be the following: 

(1) The Role of a Prosecutor. This topic is designed to raise the 

lThe Prosecutor, Vol. 6, N. 6, p. 391. 
2] bid. 391 IT. 
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following kinds of questions, with an opportunity for adequate discussion 
and perspective to be developed: 

(a) What is the role of the prosecutor in court? 

(b) What is his role as prosecutor outside of court? 

(c) Does the prosecutor have a role to play in educating the general 
public about criminal prosecution problems? 

(d) 

(e) 

What role does the prosecutor play in bettering community 
relations? How does he cope with the sensitive questions of 
minority group problems in the community? 

What is his role vis-a-vis the State Attorney General? The 
County Counsel? The United States Attorney? The City Attor­
ney? the Defense Counsel? The Police? The State Legislature? 
Regulatory Agencies? 

(f) What is his role in law reform? 

(2) Administration ot the Prosecutor's Office. Tllis sub-course. is 
designed to focus attention upon the role of the prosecutor as. ch:ef 
administrator in the prosecutor's office. How does an elected DIstnct 
Attorney set policy for his office: by advisory committees? with the aid 
of outsiders? How can he develop the young talent in his office? How 
much should deputies be involved in making policy decisions? What are 
the proper goals of direction for a prosecutor's office? How does the 
prosecutor move from the mechanics of prosecution to the field of 
administration? 

(3) Office Management. Herein an examination of the tec~niques 
of managing an office, budgeting, personnel development and recrUltn~ent, 
public relations, and familiarization with management theory, practIces, 
techniques and supportive equipment. 

(4) The Inherent Powers of the Prosecutor. This. Su?~~ur~e is 
designed to analyze the problems faced by the prosecutor III 111ltIatmg a 
prosecution. What kinds of information :nu~t. he have; w~at goals ~e 
seeks to accomplish by prosecution; what JUdIcwl standards ll1fiuence hiS 
conduct? The ABA standards of criminal justice as they relate to the 
prosecution? Negotiation and plea bargaining - what criteria should con­
trol? Information needed? What is the proper role of the court and of 
the prosecutor in plea negotiations? 

(5) The Grand Jury. This topic will examine the particular problems 
of the grand jury. What is the role of the grand jury? Is. it a rubber ~ta.mp 
for the district attorney? Is it an independent accusatorIal body, or IS It a 
dependent inquisitorial body? In each of these cases, what is the role of 
the district attorney? Should the grand jury system be abandoned? 

(6) The Prosecutor's Discretion. When to Nolle Prosse; Whel1~ to 
Recommend a Reduction in Charge; When to Recommend ProbatIOn. 
What civil alternatives are available in the community? What goals are to 
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be accomplished by alternative methods? What information is required to 
decide properly? 

(7) Family Law. The prosecutor's role in family law problems. The 
question of whether a purely intra-family dispute should be handled 
through criminal sanctions. What should be done about wilful failure to 
support a minor child? How best to record payments. When to prosecute 
for failure to pay. URESA. Paternity problems, when to prosecute and 
what standards should. be followed. Crimes by juveniles; extradition; 
juvenile court procedure. 

(8) Evidence. A survey of the rules of evidence most frequently used 
by prosecutors, with a particular emphasis upon simplifying and clarifying 
such rules. 

(9) Fair Triul- Free Press. A discussion of the American Bar 
Association Proposals, the Reardon Committee Report and issues touching 
upon the prosecutor's role as a public official and a spokesman for law 
enforcement. 

(10) Drugs, Organized Crime, Gambling. The role of the prosecutor 
in meeting the drug problem, whether the prosecutor has a function of 
education in addition to prosecution. Organized crime and the prosecutor. 
Civil alternatives to criminal prosecution for addiction; whether involuntary 
hospitalization is a meaningful alternative to imprisonment; half-way 
houses and other programs for rehabilitation. 

(11) Post-Collviction Remedies. Procedures established by various 
states to provide auequate post-conviction remedies. Alternative methods 
of appeal and review with a focus upon the role of the prosecutor on 
appeal. 

(12) The Civil Jurisdiction of the Prosecutor's Office. Civil injunction 
for riot control, pollution, consumer protection, poverty law, special service 
districts. 

(13) Civil Rights. The responsibility of the prosecutor to disclose 
evidence known to him, the constitutional constraints upon the prosecutor's 
office as developed by the U.S. Supreme Court and federal courts. The role 
of the prosecutor in protecting civil rights as they may arise under state 
constitutions and statutes. 

(14) Corrections. The correctional proces::.; recent developments in 
correctional theory and practice; the responsibility of the prosecutor in the 
rehabilitation of the convicted offender; public and private medical versus 
state correctional systems. 

Classes will be limited to a maximum of 100 students during each 
four-week session and will consist of morning sessions with afternoons free 
for individual research and study, followed by two-hour evening sessions 
in small group discussion format under the direction of an experienced 
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discussion leader. Discussion leaders will be experienced prosecutors, most 
of whom will be alumni of the National College. 

There will be three classes of faculty: (1) Teaching Faculty will teach 
one of the topics identified, in a well-defined and organized maImer with 
readings prescribed in advance of the class; (2) Resident Faculty - recent 
graduates of the National College and prospective teaching faculty - who 
will spend four weeks with the class and will direct the evening discussion 
groups; and (3) Guest Lecturers of interest within their particular area of 
expertise and professional ability. 

Each one-month session will consist of two sections of 50 men each. 
This will mean that the teaching faculty in the morning will deliver their 
lectures twice: first to Section A and then to Section B. It will mean there 
must be resident faculty sufficient to divide the two sections into groups of 
about 8 or 10 men eaeh for work in the evening. This will necessitate four 
to five resident faeulty for each section, or a total of 10 per session, or 16 
to 20 for the summer. The number of lecturing faculty will, of course, vary. 

With the three classes of faculty and the work divided as described, 
it is assumed that the college would hold classes four mornings a week, 
Monday through Thursday, with classes beginning at 8 o'clock and ending 
at noon. At lunch lecturers will be invited to address the class. After 
supper, it is assumed that the class will be working with their resident 
faculty advisors in small groups of from 8 to 12 people. The faculty advisor 
will direct a discussion of the morning topics and help the group look 
ahead to the next day's topics. These sessions will meet Sunday through 
Wednesday evenings. Thursday night will be reserved for special events. 

From Friday to Sunday night, L \e class would be engaged in planned 
field trips, such as a trip down the B ouston Ship Channel to study indus­
trial pollution and the technical, legal, political and praetical problems of 
pollution control; a trip to Huntsville to visit the Institute of Contemporary 
Corrections and the Texas Prison System, where particular attention would 
be given to the new thrust in improving diJgnostic services and individual­
ized rehabilitation. 

It would be the responsibility of the teaehing faeulty to make assign­
ments for the morning lecture, and it is assumed that the class would be 
expected to read the assignments in advance. In time the College would 
publish these readings in case books. The resident faeulty would be respon­
sible for leading discussions each evening, and the curriculum assumes that 
the morning lecture topics and reading a.osignments would be so carefully 
prepared that there would be questions raised for discussion in the evening. 

The practice of small group dynamics is fundamental to the success 
of the evening discussion groups. These small groups of 8 to 10 students, 
working together with their diseussion leader for four weeks, will be able 
to stimulate each other, learn, and thus be able to function at a much 
higher level. This has been the experience at the National College for State 
Trial Judges, and they recommend this format as a very successful tech­
nique. 
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1971 Career Prosecutors' Course Syllabus 

Series 
100 
200 
300 
400 
500 

SUMMARY 

Title 
The Criminal Justice System 
The Office of District Attorney 
Constitutional Law 
Case Preparation and Trial Procedure 
Leg,\! Ethics and Professional Responsibility 

TOTAL HOURS 

100 - THE CRIMINAL JUSTICE SYSTEM (12 Hours) 
Sub-Course 

Number 
101 
102 
103 
104 
105* 

Title 
Introduction to the Criminal Justice System 
The Police Function 
The Defense Function 
The Judicial Function 
Corrections 

*Corrections field trip will suppplement lectures 

Hours 
12 
14 
16 
20 

6 
140 

HOllrs 
1 
5 
1 
3 
2 

200-THE OFFICE OF DISTRICT ATTORNEY (14 Hours) 

201 

202 

203 
204 
205 
206 
207 

208 

:;09 
210 

The Career Prosecutor and the Challenge of the 
Prosecutors' Office 
The Prosecutor's Discretion - The Decision to 
Charge and Alternatives to Criminal Prosecution 
Contemporary Problem Solving for Prosecutors 
The Prosecutor and the Juvenile Court 
Domestic Relations and Family Law Problems 
The District Attorney as County Counsel 
Office Administration and Management 

a. Law office layout, design, and construction 
b. Labor-saving machines and equipment 
c. The office library 
d. Office bookkeeping 
e. Records storage and informal retrieval 
f. The office procedures manual 
g. Utilization of professional staff 
h. Utilization of clerical staff 
i. Utilization of lay personnel 
j. The office budget 

The Civil Legal Liability of the Prosecutor and 
the Police 
Computers and the Law 
The Prosecutor's Relationships with Others 

a. The public 
i. Victims of crime 
ii. Prosecution witnesses 

iii. Defense witnesses 

2 
1 
1 
1 
1 
3 

1 
1 
2 
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Sub-Course 
Number 

301 
302 
303 
304 

305 
306 
307 
308 
309 
310 

Title 
b. The police 
c. The Courts 
d. Defense Counsel 
e. Other Prosecutors 

i. City Attorney 
ii. State Attorney General 

iii. United States Attorney 
f. Administrative Agencies 
g. Local and State Governments 
h. The Press 
i. Others 

300 - CONSTITUTIONAL LAW (16 Hours) 

Arrest 
Search and Seizure 
Stop and Frisk 
Interception of Communications (Wiretapping, 
Eavesdropping and Electronic Surveillance) 
The Right of Privacy 
Statements, Admissions and Confessions 
Lineups and Pretrial Identification 
The Exclusionary Rule 
Fair Trial- Free Press 
Bail and Preventive Detention 

400-CASE PREPARATION AND TRIAL PRACTICE 
(20 Hours) 

401 
402 
403 
404 
405 
406 

Case Preparation 
The Preliminary Hearing 
The Grand Jury 
Pretrial Motions 
Pretrial Discovery and the Duty to Disclose 
Trial 

a. Selection of the jury 
b. Opening statement 
c. State's case 
d. Cross-examination of the defendant's 

witnesses 
e. Cross-examination of the expert witness 
f. Rebuttal evidence 
g. Demonstrative and scientific evidence 
h. Meeting the defense 
i. Closing argument 
j. Instructions 
k. Post-trial motions 
1. Appeal 
m. Collateral attack and Federal Habeas 

Corpus 

Hours 

2 
4 
1 

2 
1 
2 
1 
1 
1 
1 

1 
1 
1 
1 
2 

14 

I 
J 



144 Administration of Ontario Courts 

501 
502 

503 

500 - LEGAL ETHICS AND PROFESSIONAL 
RESPONSIBILITY (6 Hours) 

Code of Professional Responsibility 
ABA Minimum Standards for the Administration 
of Criminal J us';ice 
ABA Standards for Prosecution and Defense 
Functions 

SEMINARS (32 Hours) 

2 

2 

2 

Four times each week students will meet with assigned faculty ad­
visors for informal discussions of the subjects covered during the morning 
lectures. 

Because the practice of small group dynamics is believed to be impor­
tant to the succ~ss of the seminar program, each class will be divided into 
several small discussion groups. 

Each discussion group will be assigned a faculty advisor who will be 
an experienced prosecutor. Faculty members will attend all lectures but 
will not p~(rticipate as students in the morning exchanges between the 
teaching faculty and the regular student body. 

Faculty advisors will direct and stimulate discussion during seminar 
sessions and will help their .individual groups look ahead to the next day's 
lectures. 

FIELD TRIPS (40 Hours) 

1. Corrections Field Trip 

Arrangements have been made with Dr. George Beto, Director, Texas 
Department of Corrections, to visit several major Texas correctional insti­
tutions early during the course. Staff members will be available to consult 
with students and to answer questions concerning contemporary correc­
tions procedures and proposals. 

2. Environmental Law Fielci Trip 

Students will tour the Houston Ship Channel tn Galveston, to study 
and observe environmental law problems. The legal aspects of air and 
water pollution and solid waste disposal from the prosecutor's viewpoint 
will be examined and discussed. 

3. Judiciary Field Trip 

An informal meeting with members of the local, state and federal 
judiciary will be scheduled during the third week of the course. Topics such 
as courtroom decorum, legal ethics and professional responsibility and 
prosecutor-judge relationships will be explored. 

-

CHAPTER 3 
SUMMARY OF RECOMMENDATIONS 
AND CONCLUSION 

Chapter 1 PROVINCIAL COURTS (CRIMINAL DIVISION) 

Preliminary Matters 

Structure of the Provincial Courts (Criminal Division) 

1. The Provincial Courts (Criminal Division) of the various counties 
and districts should be reconstituted as a single court of record for 
the Province as a whole with a branch in each of the counties and 
districts. (p. 8) 

Provincial Judges 

2. The Provincial Courts Act should be amended so as to restrict 
eligibility for future appointments to the office of Provincial judge 
to those persons who are or have been members of the bar of one 
of the provinces of Canada for at least five yea~s. (p. 9) 

3. 

4. 

5. 

6. 

7. 

8. 

The Provincial Courts Act should be amended so as to provide as 
a condition precedent to the making of any appointment to the 
office of Provincial judge that the Attorney General request and 
receive a report from the Judicial Council. (p. 9) 

The Chief Judge of the Provincial Courts (Criminal Division) should 
consider assigning newly appointed judges to sit for a certain period 
of time as observers in one or more courts presided over by experi­
encedjudges. (pp.9,10) 

Persons actively engaged in the practice of law should not be 
allowed to sit as Provincial judges on a part-time basis. (p. 10) 

A "pool" of retired Provincial judges should be built up, with 
representation from as many regions of the Province as possible, 
from which ad hoc appointments of part-time judges on a per diem 
basis can be made when extra judicial personnel are required due 
to illnesses or other emergencies. (p.10) 

The present salary levels for Provincial judges are too low. They 
should be raised so as to reflect more adequately the work which 
Provincial judges must perform and to encourage a larger number 
of well-qualified persons into seeking the office. (p. 11) 

The salary levels for Provincial judges should be fixed by statute. 
(p.12) 
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9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 
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Salary ranges for Provincial judges should be eliminated, with all 
Provincial judges receiving the same salary, except for the Chief 
Judge and the senior judges. (p. 12) 

Provincial judges should be exempt from the length of service 
requirements for sick leave applicable to civil servants and there 
should be no limitation on the number of days a judge may be 
absent owing to illness, such absence being properly documented. 
(p.13) , 

Pension and disability benefits for Provincial judges and their 
dependants should be provided by statute on a non-contributory 
basis, in a manner similar to that for federally appointed judges. 
(p.13) 

The provisions laying down pension benefits for Provincial judges 
should not contain restrictions based upon payments received for 
sitting on a per diem basis. (p. 13) 

All Provincial judges should receive one month's annual vacation. 
(p.13) 

Consideration should be given to the granting of a period of 
leave for Provincial judges every five years, on the approval by the 
Chief Judge of a proposed programme of study or research. (p. 14) 

The Marriage Act should be amended so as to relieve Provincial 
judges of their dutJes, with respect to the solemnization of mar­
riage. (p. 15) 

The Master and Servant Act should be reconsidered and amended 
so that the jurisdiction granted under the Act with respect to direct­
ing the payment of wages is transferred from Provincial judges to 
the Small Claims Courts or Small Claims Court judges. (p. 15) 

Section 12(2) of The Provincial Courts Act, which permits a judge 
with the previous consent of the Attorney General to act as arbitra­
tor, conciliator or member of a police commission, should be re­
pealed and judges of the Provincial Courts (Criminal Division) 
should be specifically prohibited from so acting. (p. 16) 

Justices of the Peace 

18. A complement of jl1stices of the peace should be appointed for 
each of the counties and districts in Ontario, with the number of 
justices of the peace to be appointed to each county and district 
being set by regulation. (p. 17) 

19. Justices of the peace should not be permitted to exercise their 
powers outside the county or district to which they are appointed. 
(p.17) 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

27. 

28. 
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There should be close supervision and control over justices of the 
peace by Provincial judges, with ultimate responsibility for super­
vision and control being exercised by the Chief Judge of the 
Provincial Courts (Criminal Division). (p. 17) 

Section 6 of The Justices of the Peace Act should be replaced by a 
provision requiring a justice of the peace to exercise such duties 
conferred upon him by federal or provincial legislation as may be 
assigned to him by a Provincial judge. (p. 18) 

The power given to Crown attorneys under The Crown Attorneys 
Act to "advise justices of the peace with respect to offences against 
the laws in force in Ontario" should be conferred on Provincial 
judges as part of their general supervision over justices of the 
peace in their county or district. (p. 18) 

Court clerks should not be allowed to sit in court as justices of 
the peace to conduct trials after a full day's work carrying out 
other duties. (p. 18) 

Justices of the peace should be appointed generally on a full-time 
basis. In remote areas, where the appointment of full-time justices 
of the peace may not be warranted, suitable government officials 
should be appointed to act as justices of the peace on a part-time 
basis. (p. 18) 

Section 8 of The Justices of the Peace Act, which provides for pay­
ment of fees or allowances to justices of the peace, should be re­
pealed and justices of the peace should be paid on a salary basis 
only. The salary should be commensurate with the duties required 
of the office. (pp.18, 19) " 

A provision should be enacted in' The Justices of the Peace' Act 
prohibiting the exercise of any of the powers of justice of the 
peace ~xcept by a justice of the peace receiving a salary as such. 
(p.19) , 

Section 2(2) of The Justices of the Peace Act, which provides that 
a person other than a barrister cannot 'be appointed as a justice of 
the peace unless he has been examined and certified by a County 
Court judge, should be repealed. (p. 19) 

A Justices of the Peace Council should be established, to be com­
posed of the Chief Judge of the Provincial Courts (Criminal Divi­
sion), one additioll<11 Provincial judge, one justice of the peace and 
two other persons appointed by the Lieutenant Governor in 
Council. The functions of the Council would be to consider the 
proposed appointments of justices of the peace and to report there­
on to the Attorney General, to receive complaints respecting the 
misbehaviour of or neglect of duty by justices of the peace and to 
take appropriate action with respect to the investigations thereof. 
(p. 19) 
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29. The Attorney General should be required to request and receive a 
report from the Justices of the Peace Council prior to making 
appointments to the office of justice of the peace. (p. 19) 

30. The present educational programmes for justices of the peace 
should be expanded, and basic training should be provided in such 
matters as statutory interpretation and the admissibility of evidence 
in order that justices of the peace may discharge properly the 
judicial duties imposed upon them. Responsibility for developing 
educational and training programmes should rest with the Chief 
Judge of the Provincial Courts (Criminal Division). (p. 20) 

The Chief Judge and Senior Judges 

3 i. The Provincial Courts Act should be amended to state more ex­
plicitly the authority and duties of the Chief Judge and senior 
judges. Such duties should be specified in the Act itself rather than 
in the regulations made pursuant thereto. (p. 21) 

32. 

33. 

34. 

35. 

Among the duties envisaged for the Chief Judge, apart from that 
of participating in the adjudicative processes of his courts, would 
be the following: 

(1) assigning Provincial judges throughout the Province and ar­
ranging sittings; 

(2) exercising general supervision and control over Provincial 
judges and justices of the peace; 

(3) developing and supervising educational and study programmes 
for Provincial judges and justices of the peace; 

(4) establishing guidelines on policy matters related to practice 
and procedure with a view to encouraging uniformity of judi­
cial practice; and 

(5) drawing to the attention of the Attorney General imminent 
retirements or resignations of judicial personnel, as well as 
vacancies which have not been filled. (p. 22) 

The Chief Judge should be given a highly qualified executive assist­
ant to assist him in the carrying out of his administrative responsi­
bilities. (p. 22) 

The senior judges should be required by statute to carry out within 
their respective regions, under the direction and supervision of the 
Chief Judge, such duties as may be assigned to them by the Chief 
Judge. (p. 22) 

Judges should be designated as senior judges for a three year term, 
subject to reappointment, and the Attorney General should be 
required to consult with the Chief Judge prior to making any such 
appointments. (p. 22) 

1· 
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Places of Sittings 

36. The present organization of the sittings of the Provincial Courts 
(Criminal Division) should be reconsidered by the Chief Judge in 
consultation with the Provincial Director of Court Administration 
and the Regional Directors of Court Administration, in the light 
of changes in such conditions as transportation facilities and court 
workloads. The organization of the sittings should be continually 
reviewed. (pp. 23, 24) 

37. In outlying areas, sittings should be scheduled more on an ad hoc 
basis as the volume of cases requires, with reliance also being 
placed on the use of part-time judges on a per diem basis where 
the use of full-time judges would result in a disruption of case 
scheduling in other areas. Justices of the peace could also be assign­
ed small "circuits" within the county or district to deal locally with 
matters within their jurisdiction, in order to lessen the amount of 
time spent travelling by Provincial judges. (p. 24) 

Administrative Personnel 

38. Administrators or court clerks operating at the local level should 
be referred to as "administrative clerks". (p. 24) 

39. No person should be appointed as administrative clerk to a centre 
having a population exceeding 100,000 persons who does not have 
qualifications at least equal to those of a person at the level of 
Executive Officer 1. (p.25) 

Physical Facilities 

40. Courtrooms and court facilities should be such as to permit the 
administration of justice with the degree of dignity necessary to 
encourage respect for the law. (p. 26) 

Role of Police Officers in Court 

41. Police officers should be removed from their present role as court 
officers and appropriately trained civilian personnel should be 
added to the court staff for such purposes as maintaining security 
and serving as ushers. Police officers should also be removed from 
their present role with respect to case scheduling. (p. 27) 

42. Responsibility for transporting prisoners between correctional insti­
tutions and the courts should be placed clearly in the hands of the 
staff of the correctional institutions. (p. 27) 

Witnesses 

43. The daily allowances for witness fees, together with the related 
travel and living expenses, should be increased so as to lessen the 
financial losses suffered by those persons required to attend as wit­
nesses and to reflect properly their important role in the administra­
tion of justice. (p. 28) 
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Administration: Criminal Offences 

Systems of Administration in Ontario Generally 

44. Systems of administration at the local level in the Provincial Courts 
(Criminal Division) outside Metropolitan Toronto should be for­
malized locally, with each locality where the Provincial Court sits 
committing its system for disposing of cases to writing. The Crown, 
defence counsel- and the administrative clerk should be consulted 
with respect to introducing modifications. A description of the 
system should be posted at the local courthouse and distributed to 
members of the local bar. This process of formalizing systems of 
administration should start immediately. (pp. 36, 37) 

45. The responsibility for reviewing and further developing systems of 
administration should rest with the Regional Directors of Court 
Administration, in consultation with the Chief Judge and senior 
judges. (p. 37) 

Metropolitan Toronto 

46. 

47. 

48. 

49. 

50. 

The administration of justice in the Provincial Courts (Criminal 
Division) in Metropolitan Toronto should be decentralized, with 
the daily volume of cases being broken down and dealt with by a 
number of separate and independent administrative systems, each 
located in a separate decentralized courthouse with a complete 
establishment of judicial, court and Crown personnel assigned on 
a long-term basis (including an administrative clerk responsible 
for the scheduling of cases on a day-to-day basis). (p. 42) 

The degree of centralization should be based upon the concept of 
the optimum number of cases that can be handled by a single unit 
on a regular basis under close judicial and administrative control. 
The volume of cases should be low enough to enable the cases to 
be dealt with in the first instance in one remand court, subject to 
personal supervision by the administrative clerk without a high 
degree of delegation or division of responsibility. (pp. 42, 43) 

At least three decentralized courthouses should be built in Metro­
politan Toronto as soon as possible, with more being built as 
future circumstances warrant. (p. 45) 

Consideration should be given to establishing a first appearance 
court sitting on a continual basis in the proposed decentralized 
courthouses. (p. 44) 

The Law Society of Upper Canada and the Government of Ontario 
should review the existing situation with respect to the granting 
of legal aid certificates with a view to ascertaining how such cer­
tificates may be obtained more expeditiously and whether, to this 
end, a branch of the Legal Aid Office should be situated in each 
of the decentralized courthouses. (p. 45) 

1 
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51. 

52. 

53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 
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The new courthouses should have proper facilities for holding 
prisoners. (p. 45) 

Until such time as courthouses can be built in accordance with 
the foregoing requirements, consideration should be given to leasing 
buildings to serve as courthouses. (p.46) 

"Old City Hall" should not continue to be used to house the Pro­
vincial Courts (Criminal Division) in Metropolitan Toronto for 
any longer than is absolutely necessary. (p. 46) 

A senior judge should be appointed immediately for the region 
which includes Metropolitan Toronto. (p. 47) 

Insofar as "Old City Hall" continues to serve as a courthouse 
in Metropolitan Toronto prior to implementation of our proposals 
with respect to decentralization, an administrative clerk should be 
appointed immediately at "Old City Hall" to be responsible for the 
day-to-day scheduling of cases. (p.47) 

Four extra Crown attorneys should be assigned immediately to 
"Old City Hall". (p. 48) 

The four Provincial judge vacancies in Metropolitan Toronto 
should be filled immediately. (p. 48) 

The regular establishment of judges in Metropolitan Toronto should 
not be drawn upon in order to meet the needs of other areas. (p. 48) 

In order to establish the expectation of all parties concerned that 
trials will proceed on the date set and to lessen delays, an attempt 
should be made to demarcate more clearly the remand courts from 
the trial courts at "Old City Hall". (p. 49) 

Where circumstances warrant, trials should be fixed for half-days 
or scheduled by the hour. (p. 50) 

Judges should be assigned to remand courts on a one day per week 
basis rather than for five days per week for one month at a time. 
(p. 51) 

Cases should be remanded for periods of seven days or multiples 
of seven days in order to provide for some continuity between in­
dividual judges and particular cases. (p. 52) 

Where "specialty" courts are established judges should also be 
assigned to them on a one day per week basis. (p. 52) 

Certain steps should be followed before a case is forced on to trial, 
such as the court warning the accused of the consequences of not 
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65. 

66. 

67. 

68. 
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being represented by counsel and ordering that the proceedings 
should be recorded by the court reporter and a transcript made 
available to the trial judge as required. (p. 54 ) 

Remand courts should commence prior to the regular court times, 
in order to lessen court scheduling conflicts for counsel. (p. 55) 

The Law Socie(y Act should be amended so as to render the failure 
of counsel without lawful excuse to appear as scheduled a provin­
cial offence. Such counsel should also be reported to the Law 
Society of Upper Canada for possible disciplinary action. (p. 56) 

Trial judges should take the same strict attitude with the Crown 
as with defence counsel with respect to proceeding at the time and 
on the date scheduled. (p. 57) 

The system of scheduling cases should be such as to discourage 
counsel from seeking remands in orde:: to avoid a particular judge. 
(pp. 57, 58) 

Administration: Provincial Offences 

69. 

70. 

71. 

72. 

73. 

A greater degree of separation than exists at the present time should 
be effected, for purposes of disposition, between the more serious 
and the less serious types of provincial offences. (p. 63) 

Those provincial offences which carry with them more serious 
penalties should not be assigned by Provincial judges for disposition 
by justices of the peace but should, so far as is practicable, be dealt 
with by Provincial judges under the same procedure as that pro­
vided for criminal summary conviction offences, and subject to the 
recommendations put forward with respect to the administration of 
criminal offences. (p. 64) 

Police officers should be removed from their role as prosecutors of 
provincial offences and should be replaced by law clerks, retired 
police officers or students-at-law under the supervision and db:ec­
tion of the Crown attorney. (p. 64) 

Statutory provisions such as those contained in The Liquor Control 
Act and The Liquor Licence Act requiring prosecutions under a 
particular statute to take place before two or more justices of the 
peace where a Provincial judge is not available should be changed 
to permit prosecutions to be conducted before a Provincial judge 
or a single justice or the peace. (p. 65) 

The entire range of applicable procedural provIsIons should be 
examined, with respect to the disposition of the less serious provin­
cial offences, with a view to simplifying them and removing the 
anomalies and inconsistencies contained therein. (p. 65) 

74. 
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A separate procedure for the disposition of "infractions", namely 
municipal parking by-law violations and certain minor offences 
under The Highway Traffic Act, should be established. This pro­
cedure, details of which are set out in the text, would involve a 
ticket specifying the fine to be paid, an informal hearing by a 
justice of the peace in the absence of a prosecutor or police wit­
nes,ses held pursuant to a "notice of infraction" sent by prepaid 
r.eglstered post upon the failure to pay the fine specified on the 
ticket, and the collection of fines through the administration of 
motor vehicle permits and drivers' licences. (p. 66) 

Chapter 2 OFFICE OF THE CROWN ATTORNEY 

Functions and Duties 

75. 

76. 

Provincial judges, not Crown attorneys should be charged with the 
responsibility to advise justices of the peace with respect to the 
performance of their judicial duties. (p. 88) 

Crown attorneys should continue to be appointed for each county 
or district. (p. 88) 

77. The office of the clerk of the peace should be abolished and most of 
the duties required to be performed by the holders of the office 
s?ould be imposed on the clerk of the County Court. Under par­
ticular statutes where the nature of the subject matter makes it 
appropriate for the clerk or registrar of another court to perform 
certain duties, the duties should be specifically imposed on such 
other officer. Crown attorneys should cease to be ex officio clerks 
of the peace. (p. 94 ) 

78. Other duties of Crow.: attorneys which are of an essentially admin­
istrative or clerical naure might be transferred to other officials. 
Examples are the employment of interpreters under The Adminis­
t,.at~o.n of J~{stice Act and the authorization for the payment of 
addltional wltness fees under The Crown Witnesses Act. (p. 94) 

79. Crown attorneys should not be required by statute to act as pro 
tempore local registrar, County Court clerk, surrogate registrar or 
sheriff when those offices become vacant. (p. 94) 

Status 

80. The provisions of The Public Officers' Fees Act and The Crown 
Attorneys Act as they relate to the appointment of Crown attorneys 
on a fee basis should be repealed. (p. 95) 

81. The Crown Attol'lleys Act should be amended to provide for appro­
priate specifications for the appointment and advancement of 
Crown attorneys in the public service. (p. 99) 
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82. All the provisions of The Public Service Act should be reviewed 
and only those which are appropriate to govern the conditions of 
employment of Crown attorneys should be retained to supplement 
The Crown Attorneys Act. (p. 100) 

Assignment of Personnel 

83. There should be continuing flexibility in setting the complement of 
Crown attorneys. Guidelines for staff requirements are useful but 
should not be ;egarded as rigid rules excluding the consideration 
of individual differences. (p. 104) 

84. A new approach should be taken to the use of part-time assistant 
Crown attorneys. Permanent assistant Crown attorneys should be 
appointed without delay to those counties and districts where the 
workload, both in and out of court, so warrants. (p. 107) 

85. 

86. 

87. 

Part-time appointments should be kept to a minimum and the 
appointees called on to act only in unusual circumstances. It should 
be made clear that it is improper for a part-time appointee when 
acting in that capacity to engage in the defence of criminal cases 
and to act at any time directly or indirectly in a civil case arising 
out of the same incident as any criminal case in which he acted or 
gave advice in his capacity as part-time assistant Crown attorney. 
(p. 107) 

Police officers should be relieved of prosecutorial duties in the 
courts. (p. 108) 

They should be replaced by law clerks, retired police officers or 
students-at-Iaw all under the supervision and direction of the Crown 
attorney. (p. 109) 

Instruction Briefs and Disclosure 

88. The Provincial Director of Court Administration should take im­
mediate steps to develop systems for ensuring that Crown attorneys 
receive from the police adequate information well in advance to 
permit preparation for trial. (p. 110) 

89. An instructing Crown attorney should be appointed to be located 
at "Old City Hall", Toronto, to be responsible for the establish­
ment and maintenance of the information flow between police and 
Crown attorneys with respect to cases in this Court, and under the 
direction of the Crown Attorney and Deputy Crown Attorney, for 
the assignment of assistant Crown attorneys to the courts. (pp. 113-
14) 

90. The instructing Crown attorney should have adeql'ate secretarial 
and clerical staff and should have at least three other assistant 
Crown attorneys assigned to assist him. (p. 114) 

91. The Crown attorney for each county and district, and the instructing 
Crown attorney at "Old City Hall" in Toronto under the supervi-
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sion and direction of the Crown Attorney for the Judicial District of 
York, should develop and supervise systems of disclosure to defence 
counsel. (p. 114) 

92. We recommend for consideration the adoption of the trial coordina­
tor system for the County Court Judges' Criminal Courts and Gen­
eral Sessions of the Peace in large urban centres outside the Judicial 
District of York. (p. 115) 

Education and Training of Crown Attomeys 

93. The facilities of the Crown Attorneys' School should be extended 
to afford expanded courses of longer duration. It should receive 
the financial support necessary to encourage extensive study and 
research. (p. 119) 

Plea Negotiation 

94. The following guidelines should be laid down for prosecutors in 
plea negotiations: 

(a) Expediency should not be a consideration or a motive. The 
problems arising out of the burden of heavy caseloads must be 
solved by means other than negotiated pleas of guilty whether 
related to sentence or otherwise. 

(b) The prosecutor should do nothing to induce or compel a 
plea of gUilty to a reduced number of charges or a lesser or 
included offence. 

(c) The prosecutor should permit to be maintained only tllOse 
charges on which he intends to proceed to trial. 

(d) The prosecutor should not agree to the acceptance of a plea 
of guilty to an offence that the evidence in his possession does 
not support. 

(e) The prosecutor should not agree to the acceptance of a plea 
of guilty to a charge that cannot be prosecuted because it is 
barred by statutory limitation or otherwise. 

(f) In all discussions with defence counsel the prosecutor must 
maintain his freedom to do his duty as he sees fit. Nothing 
should be said or done to fetter the freedom of the prosecutor 
and the defence counsel. 

(g) The prosecutor may state to defence counsel the views he may 
give, if asked by the presiding judge to cor,unent on the matter 
of sentence. No undertaking should be given relating to the 
term of sentence by the prosecutor. He may draw the atten­
tion of the r:residing judge to any mitigating or aggravating 
circumstanceil that may appear to him and what the appro­
priate form (,f sentence might be, but it should be made clear 
that the matter of sentence is strictly for the judge and that 
any statement that is made cannot bind the Attorney General 
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in the exercise of his discretion whether to appeal against the 
sentence or not. 

(h) There should be no attempt to reduce the gravity of the evi­
dence to suit the reduced charge. 

(i) The prosecutor should always consider h~~s~lf as ag~nt o~ ~he 
Attorney General. The ultimate. responsibIltty for dISpoSItiOn 
of the case must always rest WIth the court except 111 those 
cases where the Attorney General wishes to withdraw the 
charge. 

(j) Apart from very exceptional circumstances n~ither counsel 
for the Crown nor counsel for the accused, eIther alone or 
together, should discuss a proposed plea of ~ilty with the 
judge in his chambers or ~y ~lace other th.an ~n open court. 
Where attendance in the Judge s chambers 1S dictated by the 
circumstances, a court reporter always should be present to 
take down the full discussion which should form a part of the 
record of the case. (pp. 122-23) 

Together with guidelines to the Crown attorneys, instructions 
should be issued by the proper authorities to police officers to make 
it a matter of misconduct for which a police officer may be disci­
plined, to discuss with an accused person or his counsel a~y ar­
rangements to plead guilty to any offence, on any unde;standlllg or 
undertaking with respect to sentence or what charges will be prose­
cuted or what charges will not be prosecuted. (pp. 123-24) 
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CONCLUSION 

In Part I of this Report, we set out the terms of reference of our 
Project on Administration of Ontario Courts. We stated our decision to 
subdivide the topics under consideration into three Parts for the purpose 
of publication of our Report. Appended to Part 1 was a list of aU those 
who made submissions to the Project and acknowledgements of the services 
of those who were retained to prepare materials relevant to Part 1. Here we 
wish to express our gratitude to those who made contributions to Part II. 

Our special thanks go to His Honour Judge Lloyd Grabum of the 
County Court and formerly Crown Attorney of the Judicial District of 
York, who generously acceded to our request to conduct extensive inter­
views and reseBIch on our behalf and submit a working paper on the Office 
of ~he Crown Attorney. We are indebted to Professor Stephen Borins, 
aSSIstant dean, Osgoode Hall Law School, York University, for his able 
assistance in directing a wide ranging programme of empirical studies and 
to Professor Edward Ratushny of the University of Windsor Law School 
~ho perfo:med ;vith energy and discernment a difficult research assignment 
111 connection WIth our study of the Provincial Courts (Criminal Division). 

Miss Kathy Rose and Messrs. David Cruickshank, Ross Davis, 
Ronald Goldenberg, Joseph St. Michael, Sam Schwartz, Robert Harrison 
and John Willms, all law students at Osgoode Hall Law Jchool York 
University, aided us in our research endeavours. We wish also 'to nay 
tribute to those manx members of the judiciary, court officials and partic~l­
larly the representatives of the Crown attorneys and assistant Crown attOl:-
11eys throughout the Province without whose cooperation this Report would 
not have been possible. 

Finally, we wish to express our thanks to Mrs. Carol Creighton, assist­
ant counsel to t~e Project, and ~r. Joh.n Layton, one of our legal research 
officers, for theIr efforts and skills which contributed greatly to the pro­
duction of this Part. 
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All of which is respectfully submitted. 

May 23, 1973 . 

H. ALLAN LEAL, 
Chairman 

Commissioner 

Commissioner 

W. GIBSON GRAY, 

WILLIAM R. POOLE, 
Commissioner 




