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INTERIM STUDY ON PRISONER'S RIGHTS

The 1974 United States Supreme Court decision, Wolff v.
McDonneil, ~U.S.-, 94 S.Ct.2963 (1974), prompted this inguiry
into the status of procedural safeguards implemented at the
Nebraska Penal and Correctional Complex in disciplinary pro-

ceedings.

This case involved an actlon by several inmates in that
institution challengihg certain practices, rules and reg-
ulations in effect at that time. To be more specific, the in-
mates alleged that procedures followed at disciplinary pro-
ceedings violated due process, that the inmates legal assistance
program did not meet constitutional standards, and that the |
regulations governing inmates mail were unconstltutlonally

restrictive.

The courts ruling does not regulre that "total' due process
standards be met in the penal context, however, certain minimum

requirements have been prescribed.

The following is a brief synopsis to clarify the holdings
of the court in the Wolff case.

I. DUE PROCESS - DISCIPLINARY PROCEEDINGS

By statute, Nebraska has established a procedure through
which inmates can receive a shortened sentence through accum-



ulation of credits for good behavior. The statute also
provides that thils "good time credit" is to be forfeited
only for serious misbehavior. The inmates argued that any
revocatlon of this statutory right to "good time credit"
must be in compliance with strict due process standards the
Court recently made mandatory in parole and probation re-
vocation proceedings. (See generally: Morrissey v. Brewer,

408 U.S. 471 (1972), Gagnon v. Scarpelll, BI1 U.S. 778 (I973).

While agreeing in principle, the Court did not extend
the entire holdings of Morrissey and Scarpelli to discilp-
linary proceedings within the penal complexes themselves.

~However, the court did reason that Nebraska, "having created

the right to good time and recognizing that its deprivation

1s 'a sanctlion authorized only for major misconduct, the
prisoner's interest has real substance and is sufficiently
embraced within the 14th amendment "liberty", to entitle him
to those minimum procedures required by the Due Process Clause
to linsure that the state-created right is not arbitrarily
abrogated. Consequently, the Court ruled some Nebraska pro-
cedures constltutlonally deficient.

A, Vritten Notice

The Court held that an inmate must réceive a written
notice of the charges against him at least twenty four (24)
hours before he is to appear before the "adjustment committee'.
This wilil allow the inmate an opportunity to marshall the facts
and allow him to prepare a defense.

B. Written Statement

To protect the inmate against any possible collateral
consequence based upon a misunderstanding of the nature of the
orliginal proceeding, there must also be a written statement
by the factfinders as to the evidence relied on and the reasons
for the disclplinary action.

C. Calling of Wltnesses - Evidence

The Court held, the inmate faclng the disciplinary pro-
ceedling should be allowed to call witnesses and present
documentary evldence in his defense when permitting him to
do so "will not be unduly hazardous to the institutional
safety or correctional goals”. Thils ruling necessarily leaves
an area of discretion in which prison officials may determine
which witnesses might precipitate an unduly hazardous sit-
uation potentlally harmful to institutional safety. However,
while not directly prescribing it, the Court does say that 1t
would be useful for the "Committee" to state its reasons for
refusing to call a witness; possibly in writing.

(2)




D. Confrontation of Witnesses

While the Court declined to hold that inmates have
the right to confront and cross examine witnesses in every
case, they did note that 1t is allowed in twenty eight (28)
of the states and left the implementation of this procedure
to the dlscretion of the individual states.

E. Legal Assistance

Inmates do not have a right to either retained or
appolnted counsel in disciplinary proceedings. However,
the Court did stipulate that where an illliterate inmate is
involved, or the charges are so complicated that 1lts unlikely
that the inmate "will be able to collect and present the
evidence necessary for an adequate comprehension of the case",
that he should be able to seek the ald of another inmate or
"to have adequate substitute aid in the form of help from the
staff or from a sufficlently competent inmate deslignated by
the staff".

Where civil rights actions are involved rather than
disclplinary proceedings, the states must make avallable the
same type of legal assistance provided in the preparation of
habeas corpus petitlons. That "unless and until the state
provides some reasonable alternative to assist inmates in the
preparation of petitions for post-conviction relief, inmates
could not be barred from furnishing assistance to each other".
See eg., Johnson v. Avery, 393 U.S. 483 (1969).

II. TINSPECTION OF INMATE MAIL

By the time thls case reached the Supreme Court, Nebraska
had already conceded that 1t could not constitutionally open
and read mail from attorneys to their inmate clients. The
Court did rule that such mall could be opened to be checked
for contraband, but only in the presence of the inamte. The
state may require the attorney's name and address appear on
the communication. Also, a lawyer desiring to correspond
with a prilsoner may be required first to ldentify himself and
his c¢lient to priscn officlals to ensure that letters marked
"privileged" are actually from members of the Bar.

TIII. RETROACTIVITY

The Court did note that scome of the newly extended pro-
cedural safeguards may affect the fact finding process, but
because of the possible burden on the administration of all
prisons in the country, the standards are applicable only
to future proceedings.

(3)



SUMMARY

while the Court does extend to prison inmates the
benefit of certain constitutional safegﬁards ty a greater
extent than ever before, the Court appears unwilling to
extend "total" due process standards. Pervading the entire
decision is the idea that this area of law is in a state of
flux, constantly evdlving and that to lay down 'hard" rules
in this area may stifle that growth. The Court then, leaves
wide discretion with the states, that they may experiment In

these regards, and thils area of law continue to expand.

(4)
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There are currently no Nebraska statutes which deal
directly with the various asrects of prisoner ripghts which
were at 1ssue in the Wolff decision. Any proposed legislatilon
in this area would not conflict with any existing statutes
with the possible exception of Neb.Rev.3tat. 83-1,107 which
tofether with related statutes comprise the Nebra§ka good
time laws. Nebraska's good time laws are cﬁrrently under
study with revision in mind at the request of Nebraska prison

officials. This study will be the subject of a future report.

The primary focus of thls report will be on the actions
taken by other states in the area of prisoner's rights after
the Wolff decision; Of special interest 1s the Pennsylvania
Consent Decree reproduced in Appendix A. The Decree had its
origins in a suit instituted against the Commonwealth in the
U.S.District Court for the Eastern District of Pennsylvania
by the Imprisoned Citizens Union, et.al., citing the Wolff case.
The plaiﬁtiffs and defendants having indicated theilr willingness
to consent to an entry of judgment, a consenf decrée‘was‘pre—
péfed as of.Noﬁember 1, 1974. "We were fdrtunate in proburiﬁa
a copy of this decree shortly before this report went to print-

ing.

Also.in response to the Wolff decision, a Specilal Masters'

Report was issued in the United States District court for the

middle District of Louisiana. You will find this Report re-

produced in Appendix B.

(5)
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These reports are most significant because they show
the impact that the Wolff decision has had on the concept of

prisoner rights in our sister states.

Reproduced in Appendix C 1s a presentation made by Dr.
liubert Clements at last years Nebraska Citizens Conference on
Corrections. Dr. Clements is the Deputy Director{ South
Carolina Department of Corrections and a Jeéding national
authority on prisoner's rights. He has published several
books on the subject and his presentation, "Emerging Rights

of the Confined"” provides valuable insights into this area.

To facilitate our study of prisoners rights, inquiries
were made of the various states requesting information re-

garding recent or planned legislation in this area. The
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purpose of these inguiries was to determine what type of
resronse the states were making to the recent Supreme Court
decisions, (including the Wolff decision) affccting the
richts of prison inmates. We were particular .y interested
in type of law utilized to povern due process standards in

disciplinary proceedlngs.

The response to these inquiries, whille less than over-

whelming, wgg nonetheless adequate to give us a reasonable

_ basié upon. which to determine ﬁhe manner In which our sister
| states are actiﬁg in this area. Twenty seven states responded

to our inquiry. Of these states, all but six have been actilve

(6)
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in this area within the past two years, and of those six,
four states had existing legislation which either met or

surpassed the recent Supreme Court guildelines.

Five of the responding .states govern procedures in dis-
ciplinary proceedings by statute, thirteen states utilize ad-
ministrative regulations, and the femaining nine use a com-

bination of each.

The states more recently active in this area have tended
to utilize the statutory approach, either exclusively, or in
conjunction with administrative regulations. If there is any
discernible trend, it would be that states are presently more
likely to use the statutory method to deal with prisoner rights

than they were a few years ago.

Of the states that responded, elght states are in comp-
liance with the Supreme Court guldellnes. The standards of
seven states surpass the Supreme Court guldelines. The
standards of two of the responding states are deficient. Seven
of the states are currently revising thelr procedures to bring
them into compliance with the Supreme Court guidelines and most
have indicated that their new procedures will surpass the

minimum requirements.

On the following pages 1is a state by state breakdown which
includes the manner by which the responding states govern
disciplinary procedures in their correctional institutions, and

thelr degree of compliance with current Supreme Court guidelines.

(7)
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15.
16.
17.
18.
19,
20.
21.
22.
23.
24.
25.
26.

27.

Alaska
Arizona
Arkansas
Colorado
Connectilcut
Delaware
Georgila
Illinois
Indiana
Kansas
Kentucky
Louisiana
Massachusetts
Montana

New Mexico
North Carolina
North Dakota
Ohio

Oklahoma
Oregon

South Carolina
South Dakota
Tennessee
Texas
Virginia

West Virginia
Wis consin

Nebraska
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Disciplinary Procedures

Governed by Statute/Admin.

Statute/Admin.Rer;.
Admin.Reg.
Admin. Reg.
Statute/Admin.Reg.

Statute

‘Statute/Admin.Reg.

Admin.Reg:

Statute )
Statute

Admin. Reg.

Admin. Reg.

Admin. Reg.

Admin. Rep.

Admin. Reg.
Statute/Admin.Reg.
Admin. Reg.

Statute

Admin. Reg.

Admin. Reg.

Statute
Statute/Admin. Reg.
Statute/Admin. Reg.
Admin. Reg.
Statute/Admin. Reg.
Stapute/Admin.Reg.
Statute/Admin. Reg.
Admin. Rep,.

Admin. Reg.
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Alaska
Arizoné
Arkansas
Colorado
Connecticut
Delaware
Geors:ia
Illinois
Indiana
Kansas
Kentucky
Louisiana
Massachusetts
Montana

Jew Hexico
Horth Carolilna
North vakota
Onhio

Jklahoma
Oregon

South Carolina
South Dakota
Tennessee
Texas
Virginia

West Virginia
Wisconsin

Nebraska
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State's Compliance with
Supnreme Court Guldelines

Insufficient Data

Surpass Sup.Ct.fiuidelines
In Compliance

Under Revision

In Compliance

Insufficient Data

. Under Revision

Surpass Sun.Ct.fGuildelines
Under Revision

Lurpass Sub.ét.ﬂuidelines
Deficient

In Compliance

Surpass Sun.Ct.Guldelines
In Compliance

Under Revision

In Compliance

In Compliance

Carpass Sur.Ct.iduidelines
Ueficlent

In Cecmpliance

Under Revision
Insufficent Datn

furpass Sun.Ct.Guldelines
Under Revision

In Cormnliance

Under Revision

Surpass Sun.Ct.duidelines

Under Revision




) CONCLUSTION

Nebraska currently has no statutory law which roverns

{ue process standards to be applied in disciplinary nroceedines
#t the !ebraska Yenal and Correctional Complex. These pro-
cedures are now roverned by administrative repulations form-
ulated by the nrison authorities themselves. These provisions
are currentlv under revision by prison authorities, and un-
fortunately, were not available bv the timc*thig ﬁeport went
o vrinting. It is, therefore, impossible at this time to
off'er any comparisons between the MNebraska standards and those
nf the Sunreme Court or the other states. It would be equally
useless to roint out the inadequacles of the past Nebraska

standards.

One thing is certain when comnarinr the data received
“rom other areas of the country, the states are active in
this area. The trend seems to indicate an increased willine-
ness to promulrate definitive due process standards by statute,
rather than administrative regulation. Whether it is condusivé
for debraska to enact lerislation in this area or continue to
utilize administrative rerulations will derend mainly unon ‘an
analysis of the revisions now heing made of administrative
resulations by the Nebraska prison authorities. This should

be possible before the first of the year.

(10)
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APPENDIX A

TENIOY GVANTA CONS N7 DECREE

“iis decree was a resoonse to the Yolff case, in-
stituted in tne U.35. District Court for the lYastern

a

Mstrict of Pennsvlvania.

(11)
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DRAFT
: (November 1, 1974)

.

IN THE URLITHD STATES DISTRICT COURT
FOR THE FASTERN DTSTRICT OF PENNSYLVAWIA

TMPRYSORED CTTUIZENS URION, et al.,

H CIVIL ACTID
: Nos. 70-3054
vs. : 7L-513
: 71-1006
: : 722050
MIL.OW SUAPP, et al. . 70-255%

CONSLNT DLCBLL

The parties hereto are wutually desirous of disposine of

“ag many of the issues raised by this sult as possible witheut furcher

titigation, and for that reason plaintiffs and defendants are wilily
to conscnt to the entry of the following judgmént. The plaintifls
acknowledge that defiendants already have instituted voluntarily

many of the programs and procedures described herein. This Conzant

Decree shall in no way be interpreted as an admission by defondants

of any violation of stale or federal law.

The court being‘fﬁlly édvised in the premises, and having
conferred withlthe partice and their attéfneys herein;-h;ving‘rc;
viewad all aspecﬁs pf this case to daté, haVing‘fully considevad
the desirability of disposing of the matters contained herein by
means of 2 consent judgment and knowing the same to be freely a
to by thé plaintiffs and defendants herein as is evidenced by their
signatures and/or the gignatures of tﬁeir‘counsel hereto does HERULY

ORDER, ADJUDGCE AND DECREE that the following judgment be and the same

is hereby entered as the judgwent of this court in this matter.

~12-




I. CODE 0F CcOmDUCT

pefendauts will promulgate a Code of Conduct covering
all aspects of institutional 1ife relating to the conduct of residents
and the conduct of custodial and administrative personnel.

A. Said Code muét specify inter alia, the type of punish-
ment to be imposed for the infraction of any regulation contained
therein. Where such punishment is éhe removal of a resident from
the general population of the prison wherein he is éonfincd, the
Code shall provide for a wmandatory periodic review by the sentencing
panel, but no longexr than thirty (30) days ox after one half of the
sentence is served, or whichcvet is less. Defendants acknowledge
that the primary aim of segregation from the general prison popula-

tion is to allow inmates to control their behavior so that they

" may te returned to the general popu%ation wi.thout further danger

to the staff, other inmatés or the segregated inmates themselves.
Defendants' policy is to return segfegéted inmates to the general
population as soon as such inmates hqve so mofidied their behavior.

B. Said Code must specify intcr alia the type and nature
of a prisoner's conduct that would constitute‘an infraction of the
Code, and such conduct must be defined so as to apprise the prisoner
of the conduct that is prohibitca. No conduct will be punished

“unless it constitutes an inﬁracgion of thevCode.

C. Tollowing approval by the court said Code shall be
reproduced in full and distributed to the entiie inmate population
of all state corrcctional institutions and(to all custodial and -
administrative personnel of said institutions. The Dureau will
contiﬁue to distribute tlie Code to new inmates and staff.

-2-
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I1. CODE OF PROCEDURE !

[y

Following approval of the Concent Decree, defendants
shall amend Administrative Directive BC-ADM §01, Adjustment of
Behavior, to provide that all residents charged with a violation

f/

of the Code of Conduct which is or may be punishable by the loss

of any privilege, [imposition qﬁ'money damages] or punitive change
of population status (includiﬁ; puaitive transfer to another insti-
.tution) shall have the following rights:

A. Written notice of the charges agqinét the resident;

B. A hecaring before an impartial panel, which panel
shall not include any participants in the inecident or incidents
from which the charges arise;

€. The right to guestion witnesses presented in suppor’
of the chargas, provided however, that the right shall be limited
to the resident who is charged;

D. The right co call witnesses in his or ﬁer own deféﬂSn,
provided however, that no resident shall havé the right to compel
testimony from any other regident who does not wish to testify;

E. Adequate opportunity to prepare -a defensé;

F. The right to assistance and advice in preparing and
presenting a defense from any resident in general populatidn or
staff member at the institution where the hearipg is held, providced

that such resident or staff member is willing to serve in such an

advisory capacity for the resideﬁf so charged;
G. rChe right to a decision based upon a preponderarce

of the evidence, and, if said decision is adverse to the resident,

the right to written notice of the decision accompanied by a summary
of the rcasons in support thereof;

-3~
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- H. A written summery of the hearing. Inmates shall have
N

the right to submit a concise sunmary of.the hearing which summary

shall be made a permancnt part of the file.

IIT. MINOR IRFRACTION PROCEDURE

Notwithstanding any of the provisions of Paragraph II

- .. of this Consent Decree, the defendants shall also establish a
«»‘.- Minor Infraction Procedure wherchy the defendants may permit the
-”W*~ - resident to accept a minor summvary punishment for a less serious

violation of the Code of Conduct rather than proceed to a hearing
.on a more serious charge.
IV. HEALTI CARE

Defendants agree to tﬁe continuation oxr, if not already

. in effect, the implementation of the Health Care provisions contained

in Appendix A of this Consent Decree within the period of time

— g specified in said Appendix A.

B V. COMPLTANGE WITH ADMINISTRATIVE DIRECTIVES
I ; Defendants shall comply with the regulations of the
— Burecau of Correction (hereinafter the "Administrative Directives'')

Sl e and the émendments and additions theretot
P“W‘fll‘ Defendants shall expend their best efforts to assure
coﬁpliance with this Consent Decree and with the Administrative
Directives and the amendments and additions thereto by all institu-
— tional staff members, and all othér persons subject to defendants'
jurisdiction,
e VI. MAIL
3 A. Adnministrative Direqtive BC-ADM 803. Resident Mail

Privileges, shall be amended to provide:

(15) -4
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— ) "Correspoadence «or other writinse containing throut s,
: ing libclous or obscene material ave prohibired, A

e e breach of the above regulation may resuvll in actiang

:. . being taken under Section IV of this Divective,

T Material shall not be deemed libelous solely beeo oo
- it is eritical of the prison system, prigson adwin’ oo

- tors or prison cmployees or becaure 1t cuatalve o

spectful or derogatory comnents about the prison cvates
prison administrators or prison epployees .V

"l ‘ B. Defendants agree to parmit prisonsie o
freely with the news media. Such corrcspondence way o oo

only if it can be shown to constitute au att-wpt toohove o
1

‘ of the news media assist in transferving contrabavd, patic
in escape attempts, or instigating a riot within the fner?
‘ C. Defendants shall amend the afcresai d Aduinroooovd

W T

&M ) Directive to permit non-privileged, outgoing mail ¢ ho goniod

,,_y‘ﬁ_m placed directly in the mail boxes providod iug eaeh horoiog

g except that defendants reserve the right to "epot ohook .

- r going mail where there exists a reasénable belief thev wooa '
being iwmpaired by such mail or that such mail i being voea 3.0 0
comnission of a crime. Inmates shall be given the oppori

—— o — be present when their privileged mail is "spot-checked™, oo

circumstances where the immate's presence would create ¢ @0 3

security risk or interfere with an on-going investigatio

i

- ' criminal activity.
| . F
! A log shall be kept of such instances vhere smuch onigoios
R mail is spot-checked and the resident whose maill is being wovosi ou
. shall be notified inmediately, unless such votification wo id o i
e investigation of criminal activity in which case he or she <hall i
E notified at the completion of the investigation. Pursuunt o i
. . o -5«
| o Tr"
| et ~ (16)
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change in regulation, pestage-free envelopes shall be substituted
for postage-frec letterheads,
Rotwithstanding the above, the sending of outgoing wail

which violates BC-ADM 803 constitutes an abuse of the mail privilege,

and procezdings may be instituted under the applicable provisions

of the Code of Conduct against residents whe so abuse the mail privilej.

D. Residents shall continue to refrain from writing to
persons who have indicatced that they do not wish to reccive mail from
such residents, provided however, that this regulation shall not be -
interpreted to réstrict the right of residents to correspond with
public officials with respect to the latter'y official dutics.

E. Defendants shall notify the sender of mail which is
non-deliverable pursuant to BC-ADM 803 that such mail is non-de-
Liverablie, and such meil shall be rewurned vo the sender,

VII. PUBLICATIONS

An amended BC-ADM 814 Administrative Dircctive on Incom-
ing Publicatioiis shall be promulgated as follows:

A. PURPOSE -

It is the policy of the Bureau of Correction to give wide
latituce to residents in selecting publications and subscribiug to
periodicels in order that educational, cultural, informational,
religious, legal and philosophical needs of individuals will be
satisfied. ’

It is the purpose of this Directive to establish proce-
dores regarding incoming publications which shall be applicuble to

all institutions in the Pureau of Correction.

. -6
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B.  SCOPE

The procedures outlined in this Directive shall cover

.
.

the purchase and/or receijt of all outside publications including
legal publications, fiction and non-fiction books, paper-backs,

correspondence courses, training manuals, reference materials,

magazines, newspapers, religicus,tracts and pamohlets.

C. GERERAL PROEDUNES

1. All publications shall be mailed directly from the

original source, e.g., publisher, magazine distributor, department

store or book store, with the cxception of small letter-size pam-

* phlets which may be veceivad in regilar correspondence from family,

friends or religious advisor.
.
2. The staff commi:tece ghall rule on resident requoests
to receivce publications within ten (10) days after receiving such

publication and shall immediatuly communicate its decision to the

.

+

resident, with the teasons for the decision if the publication is
disapproved.

3. Residents shall have the right to appeal to the
Superintendent any staff committee decision disapproving publication,
The Superintendent shall communicate his decision to the resident
within {fifteen (15) days after receiving such an appeal.

4. Should the Superintendent concur with the staff com-
mittee's disapproval, a resident may appexl to the Commissioner of
Coxrrection who sﬁall evaluate the publication in conjunction with
the Office of the Attorney General. The findings of the Comnissioner
and the Attorney General shall‘be commumicated to all institutions,
and the Comnissioner's decision shall be communicated to all residents. -

-7
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D. CRITERTA
1. Requests shall be approved unless the publications
contain one oxr more of the following:

a. Information regarding the manufacture of explo-
sives, ineendiaries, weapons or cscape devices; or

b. Instructions regavrding the ingredients and/ox
manufacture of poisons or drugs; or

c. Writings which advocale violence, insurrection
or guerrilla warfare against the gevernment ox
any of its instituticns or vhicly creates a clear
and present danger within the context of the
correctional institution; or

d. Writings which are libelous; ox

e.  Judicially defined obscenity.

2, No publication shall be prohibited solely on the

v

basis that such publication is critical of penal institutions

in genoral, of a porcicular inscitucion, of a particular fnsli-

i
i
i
i

tutional stalf membex, of.an official of the Burcau of Correcction

.

cor of 2 correctional or penological® practice in this ox in any

other jurisdiction.

~

3. The above Criteria should not be interpreted so

broadly as to affect recognized textbooks in chemistry, physics

o1 thc social sciences.

E. POSSESSION OF PURLICATIONS

1. A reasonable quantity of.reading materials shall
be permitted to be retained by an inmate. ©Neatness and good order

should be of primary concern rather than a specified number of

publications. Excessive quantities shall be di5posea of by amicable
agreement with the resident if possible. The following shall be

considercd as a guide:

- = ——
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a. Newspaper - no wore than one week's accunulation.
b. Magazines' - no more than 10 in possession.
¢. All a2uthorized school books,

d. All legal matevials nocessavy for rescarch or
preparvation of casc,

e. Other books in reasconable quantities.

2., Publiecations approved forxr an imsate at one institu-
tion shall also be approved by any othier institution to which the
inmate may be transferred,
VITI. SPLAKERS .

Defendants agree to permi prisoncis to invite persons
who are representative of organizations to speak to priconers or
groups of priscners pfovidcd that the person’so invited nmay be
limited to persons whose presence docs not prcéent a clear and pro-
sent danger to the security end good order of the institution ox
the safcty of the residonts or staff. No person’s presence shall

be decmed to create a clear and present danger scolely because officials

" of the Commonwealth, or the Bureau of Corrcction, or the individusl

institution disagree with such person's personal views or philosophy.

IX. USE OF FORCE ‘ -

Before the éigning and finﬁl:gpproval of this Consent
Dccrec; defcndaﬁts voluntarily adopted or prowmised to adopt an
amended Administrative Directive governing use of force by staff
members., Plaintiffs have reviewed this Directive, which is attgched
hereto and incorporated by rcfeicncc herein as Appendix B, and
agree that it mests or exceeds present legal requirements with

respect to the matters contained therein. T R

-9-
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X. BASTC TSSUE

A, An Adwministrative Dirvectlive governing the basic dssue

to be distributed to residents upon admission and replacement theveafl

upon need shown shall be promulgated to provide at a minimum for the

following items;
(&)

(1)

@)
(3)
(4
(5)
(6)
)
)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)
an
(18)
(19)
(20)
(21)
(22)

(23)

Administrative Dircctives dManual (Handbook)
Ten (10) rrca'Lotterhcads
Pencil

Underclothing

Soc’ks |

Shoas

Trouserns

Belt

Shires

Handkexrchicef

Towcl

Sheets

Pillowcase

Blanket

Drinking Cup

Soap

Toothpaste or Toothpowder
Toothbrush

Safety Razor

Razor Blades

Shaving Brush or Brushless Shavecream
Comb

Reccssary material and substances for eleaning
cells

-10-
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B. Defendants further agree that they will not charge

<

residents for these iteoms.

~

C. Dcfendants agree not to deprive any resident of any
of the above items unless the possession of. any such item by a
particular resident oxr wesidents prescnts a clea& and present danger
to the seccurity of the institution or a clexy and present danger to
the safety of the resident or others withii the institution.

¢

XI. USLE OF RISTRATINTS

Before the signing and {inal aporoval of ‘this Consent
Deeree, defendants voluntarily adopted or promised to adopt an
amended Administrative Directive governing use of restraints by
staff members. Plaintiffs have reviewed this Directive, which is
attached bereto and incgrporatcd by reference hereln as Appendix C,
and agrec that it meets orn excccds.prcscnt lezal requirements with
respect Lo the matters contained therein.
XII. USE OF MACE

Before the signing and final approval of this Consent
Decrec, defendants voluntarily adopted or promised to adopt an
amended Administrative Dircctive governing use of mace by staff
members. 'flaintiffs have reviewed this Directive, which is attached
hereto and incorporated by rcfcréncc hereiﬁ as Appendix D, and agrce
that it meats or éxcccds present legal requirements with rcspéct to

the matters contained thercin.

XITT., SEARCHES OF RESIDENTS AND CELLS

Before the signing and final zpproval of this Consent Dacree,
defendants voluntarily adopted or promised to adopt an amended Admin-
istrative Dircctive governing searches of residents and cells by

e
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stall members. Plaintiffls have revicwed this DiéocLivc, which is
attached herete and incorporvated by relerence herein as Appendix
E, and agrec that it meets ov exceads present legal requircments
with respeet to the watters contained thercin.
XTIV,  VISIVIVS PRIVIL:ES

burcau of Correction's Administrative directive BC-ADA
812, Resident Visiting Privilepes, shull be amendsd as follows:

A. Specific provisiong will be added to cenable
residents Lo visit with vigitors not on the residents’
approved list vho way cove fron substantizl distances
at infrequent intervals to visit the vesident,

B. The nunher of approved visitors which each resi-
P
dent 1ny designate in advance £hall be incercased to
y [}
. twenty (20). Residents who car show that they have more
than twenty vepular visitors m'y add additional namos
to their cpproved liscs. Menbors of a sinnle family
living at the sawe address sha” 1l continue to be counted
3
as one visitor for this purposc, .

C. The provisions governing iregueicy vl visits
shall be amended to allow visits at least as frequently
as one per weck,  Additional visits way be permitted
unless the resident's program status makes it impractical.

XV. HOUSIKG ’

A. Within both the fulfillmeat of sound objectives fer
the Bureau of Correction and the operating budget of the Bureau,
defendants shall expend their best efforts on a priority basis to
equip and furnish all cells within the subject institutions which
are used to house residents on a daily basis to a similar extent
and in a similar mamner. The objectives of this program are to:

(1) provide the maximum amount of artificial illumina-
tion for each cell which the clectrical system of the particular
institution can safely maintain;

(2) where not already provided, provide individually :
controlled toilet facilities for cach cell;

-12-
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(3) wheve not alreuady provided, provide individually
controlled hot and cold rusning water for cach celly

(4) provide a writing desk and chair for each cell,
except Lo the exteat that the security of the institution
dictates otherwise; and

i: I‘L l’
5 - B . P n
’

mum amount of natural illusina-
¢h cell vithin the inherent
structureg of the subjcct

(5) provide the moni
tion and ventilation fow ca
limitaltioas of the physicesl
institutions,

B. Defendants shall continve to refrain from using

the following cells for thie boising of residents, unless defendants
first obtain court approval for the usc of such cells:

(1) the cells lecaied in the ecast wing of the
basement of the Rockvicw Institution;

(2)  the two phychiitric colls in the hospital
area and the "big cell' at the luntingdon Institution;

(3) the cclls located in the rotunda basement and
the cells located in the bosvmont of the Behavior Adjust-
ment Unit at the Pittsbur i Institution; and

k!
i

hY
l. E’ ‘E! E'
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AY  the Vaweant=hov!' eelle at s Dallaa Thnatd tnatimm
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‘XVI, TRANSFLE OF RESTDUNTS.

v

l
3! i

When a resident has been temporarily transferred from onc

institution to another institution within the Comnonwealth's cor-

‘lﬁ
3 i

rectional system for any purpose except punishment of the resident,

defendants shall cndcavor, subject to changes in the resident's train-

pro-iiuy

ing program, to place such residents in the same or similar institution

job at the same or similar wage, both at the transferee instituticn and

i

| i
E

<

e 3 3 i 4 o 3 \
TR ¢ g g 3 H

at the transf{eror institution when the resident is retuirned.

XVII. CIVILIAN CLOTHTRG

»

Defendants shall permit residents to vear civilian cloth-
ing when residents are housed in general population except to the
extent that the Superintendent of cach institution requires institu-
tional issue to be worn for work. However, defendants reserve the

-13-
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right to require regidents to wear speciflic axticles of clothing
issued solely fof the purpose of visitation during a vesident's
presciuce in the visiting aveas of the institution, Furthermore,
defendants rescrve the right to impose reasonable regulations with

respect to civilian clothing on the basis of safety, sanitary and

.
.

security considerations, )

XVIII. USE OF RUSIDENTS' RECORDS

&

Defendants agree that they will take no action against
any resident becausc of such resident's participation iu this o
any other civil litigation, nor will defendants make any adverse

recommendation against any resident to the Pavole Board, Board

of Pardons or any other agency becausc of such resident's participa- = -
Lion iu this vy aay other civil litigation. .

XIX RICUT TC AMEND ADINISTRATIVE DTRECTIVES.

Defendant Commissioner of Corrvectilon reserves tho right
to awmend, suspend, alter or modify any of the Administrative Dirce-
tives and the additions and amendments thereto as provided in this
Decree, and plaintififs reserve their right to contest in this Court
any such amendment, suspension, alteration or modification of the
provisiong of this Consent Decree. For a period of three (3) yecars
following the Court's approval of this Consent Decree, defendant
Com&issi@ner of Correcction shall not amend, suspend, alter or modify
any Directive, rule or regulation covered by this Decree without first
advising counscl for plsintiffs of his or her intention in this regard
and providing counsel with fifteen(l5) days notice prior to issuing any
such Directive, rule or regulation within which plaintiffs may move
this Court to prohibit the proposed amendment or modification. If

. 14~
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plaintiffs object to any such proposed amendment ox modification,
defendants shall not institute the proposed change without Lirsc
obtaining approval of this Court upon good cause shoun.

Plaintifls also reserve the right Lo contest in this

Court, at any time, by any appropriate legal procceding, any institu-

tion or system wide pattern of failure or refusal by defendants ov
their agents or employees to follow the provisions of this Consent

Deeree,

XX. PIAIRTITIS' ACCEPTANCE OF ARMIKISTRATIVE DIRFCTIVES

Plaiﬁtiffs accept the Administrative Directives and
the amendments and additions thereto as provided in this Decree
as a complete statement as of the date of this Decree of their
rights and privileges in those areas covered by this Decrec.
XXI. REPGR - ‘

\;.:Ii!‘ 41 nin w

et nd i

‘hecfcc, defendants shall submit to the Court and counsel for plain-

tiffs a written report of any new proccdures, directive, ete, which
are intended to effectuute the provisions of the Decrece.

XXII. " CONSEHNT DECREE - KO ADMISSION

. This Decrce shall not operate as an admission on the
part of defendants of the truth or any of the allegations of plain-
tiffs' Complaint. Plaintiffs agree that failure by defendants to
comply with the provisions of this Decree occurring prior to the
entry of this Decree shall not in and of itself create a cause of
action in any party. Plaintiffs veserve their rights to sue for
alleged violations of state or federal law.

~15-
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NXIIL.  VIOLATH O DECAER

This Decree shall not c¢rcate a private cause of action
in any individual against any of the defendants. WNow, except as
provided in paragraph XIX above, shall this Decree provide a basis
for concempt prozeelings., Nor shall any of the defendants be liable
.to any individual for damages for failure to comply with this Decree
unless the alleped failure constitutes a violation“of state or federal

L

~law, or unless the Court imposcs such damages as part of a contempt

procceding pursuant to this Decree.

XXIV. PLAINTIFFS' APPROVAL OF DECREE

The Court shall not approve this Decree until plaintiff

class has been notified of . the proposed Decree and members of the

" class have been given the opportunity to submit to the Court any
ST objections to the provisions contained therein.

‘- XXV. DEIFERDANTS' APPIQVAL QF DEC;‘\ )

s ’ The Court shall not approve,this ﬁecrec until the

w

. Attorney Gencral of the Commonwcalth of Pennsylvania and the

3
3

Commissioner of Corrcction have agreed in writing,

XXVI. HNOTICE

|
§
{
3
|

-16-
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- November 1, 1974
APPERDIN A .
to

CONSILT DECRER

HEALTIL CARE PROVISIONS

It is wnderstood and aszreed by and betwecn plaintiffs
and defendants that although defendants will attempt to implement

those provisions of Appendix A which are not already in effect with-

in ninety (90) days of the date of the approval of this Consent

. Decree, there MaY be gome provisions which require either addi-
: .
| . . ; . .
L ] tional funding or major construction or both, which cannot be

implemented within the ﬁinety {90) day periocd. As to such pro-

visions, defendants agree to treat the implcementation of these

programe and procedurcs as a priority item and to implement them

as soon as reasonably possible.

1. Defendants will make special diets available to &ll

inmates when such diets are prescribed by the institution's physician.

T—— . 2. Defendants will not use isolation cells for long Lterm

detention of psychiatric cases. Defendants will, as soon as possible,

transfer such cases to comununity mental health facilities or other

mental health hospitals whenever a determination is made that specizl

housing of psychiatric cases is necessary. Tor cmergency psychiatrice

[‘! problems, when a. prisoner must be isolated pending transfer, the room
i : § )
| i 3 . L4 . » K
m used for such isolation will meet accepted standards for such facilitics,

and the patient will be kept under appropriate suﬁcrvision by health

l'! professionals or properly trained custodial staff or personncl.
m *
{

_ | o : - (28)
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~ 3. Defendants, will continue their policy of not pex-
mitting medically unnocgssary surpical provcdures and waedical
treatnent.  The prescription of placebos and the use of tranquilizer
drugs will continue to be done only undex . the strict supervision of
a physician.

4. At all Bureau of Correction facilities wvhich provide
inpatient treatment for inmates, the Burecau shall provide twenty-
four (24) howur medical care to such immates, The sgandards for
tr;ining and. qualification of medical parsongal such asg inmgtc nursos
and staff personnel working in such hosbita]s will be developed and
implemented by the Burcau in consultation with outside professional
sources, '

5. Therc will be a daily sick call at all institutions
by a properly traincd health profcséional. '

6. The RBurcau will continue its policy of permitting all
residents, no matter where they are houscd in the institution, to
have access to health profcssionals ét éhe institution.

7. All medicines prescribed and givcﬁ to inmatgs shall be
properly labeled and identified., Medication shall be ground, pul-
verized or delivered in a fluid sucpension only at the direction of
the inmmnate's physician.

8. Institutions' physicians have been and will continue
to be authorized to make the final decisions regarding medical
treatment for inmate pat%cnts. )

9. Prosthetic devises, including but not limited to

denturces and hearing aids, shall continue to be furnished free of

. - ‘ ,.2_
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charge to the iumates with the exception of eyeglasses. With
respeet to eyeglasses, Lhe Bureau of Coxrection will pay the cost

of the presceription ground lens in a standard plastic frawme,  How-

&

ever, if the inmate desives a more expensive framing, the difforence
between the total price and the Purcau's allotment will be deducted

from tho inmate's iwpstitution account,

.

(3}

10. At each institution a physician will conduct a
Py

.

monthly inspection of all food preparation and food storage spaces,

¥

the institution hospital and infirmary, and all "other facilities

connceted with hecalth care and health care delivery. The physician

*

shall submit a report of his inspeection to his superintendent immadi-

ately after his inspeetion, and these reports shall be maintained
at cach institution.

¢

11, All perscns who handle food at any institution shall

be inspceted daily by the steward in charge of the section. Awy
: : evidence that any such pefson is or may be suffering from a cowmmunic-
able disease shall be immediately reported to the medical dispensary

and to the superintendent.

12, The Bureau of Correction will continue its attempts

to obtain funds for a program which will enable the Bureau to provide

every inmate with a full medical evaluation. The purpose of such

.

evaluation shall be to determine the present health status of each

inmate and to establish an appropriate plan of treatment for any

N medical problems which are diagnosed as the result of the evaluation. .
! ’ g
i . . . .

m 13. The Burcau of Corvection will establish a uvniform
m sick-call procedure in cach institution which will continue to permit {
AR
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inmates to have immediate medical attention in cmergency situations
and which will permit inmates to sce a health care professional with-
in twenty-four (24) hours following request for routine medical cave.

14. RBach institution which dues not already cmplmy‘a
full-time institutional pharmacist shall cemploy a registered
pharmacist from the areca on a pant-time-consultant basis for the
burpose of adviging the institution staff on the proper manner of
handling thie prison phatuacy. '

15. The Bureau of Cowrrcction will develop and implement
a plan for the regular Inspcction of food preparation and medical
facilities within each ingtitution by public health personnel or
other experts not dirvectly related to thc.prison system,

16. The Bureau of Corregtion will cstablish and imple-

gsent a plan for Lhaudline intske phyeienl examinations of all new

inmates and for providing follow-up &reatment when appropriate.

17. The Burcau of Correction will develop and imple-
ment a medical record system that will provide for uniformity of
records throughout the state and will protect the inmata}s right to
confidentiality of such vecords,

18. The Burecau of Correction will continuc itg procedurcs
for handling dental carc of inmates stressing the preventative aspects
of such care. ' . |

19. The Bureau of Correction will continue to deveclop
and implement plans for adequate staff training programs fdr health
professionals and custodial officers assigned to work im the prisdn
health system. This program has included and will continue to include
a training program directed at enabling institutional health profes-

sionals and custodial personnel in recognizing emergency health problex

and providing emergency health care,

(31)  ~4-
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20, The Burcau of Corrcction will continue to utilize
4 . ’ . ¥
the Governox's Health Task loree as a civilion resource outside
the prison system in order o regularly evaluate the quality of

health cave being delivered within the prison system,

e
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APTEIIN B
. o
CORSENT  DECREE

USE O TORCE

An Administrative Direetilve governing the Use of Torce
shall be promulgated as follows:
A. Torce may only be uscd against a resident in one
3 y 8

of the following situations:

(1) A staff memher may use force against a
resident when ha reasonibly belicves such force is
necessary for celf-defcuse; in ovder to protect hiw-
self from bodily harn. :

.

(2) A staff memboer may use force against a
resident when he reascoably believes such force is
necessary for the defense of others, in order to pro-
tect others from bodily hazrm.

>

(3) A staff member may use force against a
resident whon he reasonably believes such force is
.necessary for the defensne of property, in order to
proteet. such property [rem damapge or destruaction.

a1
. (4) A staff wember may usc force against a
resident when he reasonably belicves such force is
necessary to nrevent the escape of a resident or to
recapture an cscaped resident.

B. A staff member may not use any greator force
against a resident than is nececssary to protect himself, to protect
others or to protect property.

C. A staff wmember may not usce force against a resident
for purposcs of punishment or revenge.

D. A staff member may only use deadly force against
a resident, i.e. force which could reasonably be cxpected to result
in death, when such force is neccessary to preveat death or serious

bodily harm to himself or to another person.

E. A staff member may not use deadly force to protect

(33)
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APPENDIX C
to
CONSEKRT DLCREE

USE OF RESTRAIRTS s

Within ninety (90) days after approval of the Consent

Decree, an Administrative Dircctive governing the Use of Restrainte

shall be promulgated as follows: | . ;

A, Instruments of restraint shall never be
applied as punishment. ;

B. Instruments of.restraint designed to inflict
pain or huniliation shall never be used.

i
§
¥
3
Penwramany -k

C. DIxcept as otherwise provided hercin, instruments
of restraint may only be used as a precaution ;

S against cscape or as a protection against a

= .resident injuring hiwsell or othoer porsons.

! D. Instruments of r»estraint may be used on medical | ;

Lm-ﬂa~. grounds at the dircction of a medical officer.

‘i E. Instruments of restraint may be used when a

| resident is confined in a cell only on medical

R grounds at the dircction of a physician, oxr by

“3 order of the superintendent ox his designated

representative, if the physician is unavailable, '
if other methods of control fail in oxder to

-
N

{ , prevent a resident from injuring himself oxr otheyr

' ¥ persons or from damaging property. The superintcadent
or his designee shall immediately consult a medica
,officer as well as promptly reporting the use of such
restraint to the Commissioner of Correcction.

.

B

f

s
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property firom destruction or damage. A stalf member wmay only use
deadly force to protect property Irom destruction or damage where
the stalf wenbher reasonably beliceves that the destruction or damage
of property will result in death or serious bodily harm to a person,
F. Deadly force may not be used if some lessexr degree
of force will likely safeguard against death or serious bodily harm,
G. A stof{ member may use deadly foree against a
resident to prevert an escape or Lo recapture an escaped resident :
in conformity with state lav. lowever, a staff mwmber may not use §
deadly foree to prevent an escape or to recapture an escaped
resident if some lesser degrce of force will likely prevent the |
{ ‘ ‘escape or enable recapture of an escaped resident. ;
R ' !
La-”,m.__ |
¢ ‘
{
; ! .
i R N
i
L h !
i i ,
{ ¢ 3
i 3 ¢
| |
- I :
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APPENDIX D
to
CONSERT DECREE

USE OF MACE

Wil u S o

The fo0llowing procedures shall be standard policy for

the use of chemical Mace at all state correctional institutions:

A. When to bz Uscod,

.

The usec of Mace shall be restricted to such instances
where a resident barricades or arms himself and caunoL be approached
without definite danger to personnel or to himself and when it is
determined that a delay in apprehension would constitute a serious
hazard to the resident or other persons or result in a major distun-
bance or property damage. Mace may also be used in situations whene

.

the use of force is permissible as provided by Paragraph XII of this

Conscnt Dacree.

B. Availahility and Storage

1. Mace shall not be carried by personncl except as

specifically provided herein. It shall be stored in a secure arca

H
Lil
-
iy

of the control center, accessible to authorized personnel only.

cl v
gt =

2. If in the opinion of the Superintendent (or, in his
absence, the highest ranking prison official prescnt and available),

.

a scheduled or unscheduled gathering of residents, general institution
climate or the conditions in a specific areca of the institution, pre-

sent a danger to staff or other residents, the Superintendent or such

- .
3 | B | S

official may decide to arm officers with Mace. In these instances,

f

the Superintendent or such official shall supervise the issuing of

EEE

Fdirton
.

(36)
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the Mace and its collection and storage when the danger subsgides,
3. When vresideats are to be transferrved to other insti-

tutions, court, hopsital or other authorized movement outside the

institution, and a detcrsination hag been made that the residents

.

involved presont a danger to staflf or other residents, the decision

jatel
to carry Mace may be ﬁadc.

4, The officer-in-charpge of the Behavior Adjustment Unit,
with tlie approval of the Superintendent, or‘such‘oghcr official ¢s
described in sub-paragraph 2 hercin, éhall determine the need for
carrying concealed Mace or the use thereof during the movement of
residents for exercise, bathiné, and gimilar activitics based upon
the physical facilitiés, type and attitude of the resident involved,

and the personal safety of himeclf and of his fellow officers.

C. MYouw to be Used,.

1. Mace shall not intentionally be directed at the cyes

. .

so that it results in a stream hitting the eye but rather admin-
istered in a short burst aimed at the face. Permanent eye damage
may result when the spray is directed into the eyes,

2. Mace shall not be dispensed at ranges closer than

’
four (4) feet.

3. Mace shall not be used in small rooms where there
is no ventilation except in extreme cases and then all personnel
and residents mus t be evacuated immediately, for severe damage
may result from prolonged inhalation of Mace.
4. When using lMace, the stream should be in a short burst,

of approximately two (2) scconds in duration. If control is not

H
.

-2 . i
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achicved within fifteen (15) scconds after the first firing, a

second burst way be Linvced,

D. Medical Stail Nole

1. Yxecept vhen the civeuwstance requives ismediate
action, the Mcdical Staff shall be contacted prior to the use of
Mace to determine vhether or not the resident has any disease ox
condition that would make the use of Mace particularly dangerous,

2. 1If the resident has respiratory ov cardiovascularw
discase, chronic dermatitis or psychosis, Ma;c may be extremely
harmful., Use of it on any resident with any of these diseascs .
is prohibited except in the most exipent of circumstanccs where to
refrain from its use could cause death and other lesser means to
subdue the resident have been considered or attempted and deter-
mined to be incffective, Also, if the rcsidené is already knpwn
by the psychiatrist, the psychiatrist should, whenever possible,
be consulted regarding the best &cthod of m;naging % resident. ‘

. 3. The resident's eyes shail be flushed with cold watcer
when possible, within five (5) minutes after exposure. All exposcd
surfaces shall be washed and contaminated clotliing shzll be changed. #

4, The resident shall be examined irmediately ﬂy a menber
of the medical staff and at twcnty-four'(ZQ) hour intervals for a
minimum of fourtcen (14) days. :

E. Reporting Use of Macge

-

In all cases where Mace is used, a full written report of

the circumstanccs including medical reports, shall be submitted to

(38) . R
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the Superivtendent and forwarded Lo the Commissioner of Correction.

F.o Training

ALl personnel shall receive training in the proper use
of mace at the frnining schools or duing 'the institutional ovienta-
tion phase. ©raining shall include the review §f the directive and

actual use of Mace camniste *s.
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APPEFDIX ¥
to
CONSERT DECREL

SEARCNES OF RESTIDENTS ARD CULLS

An Adisioastryative Divective governing searches shall

be issucd by the Comalssioner of Corrvection to the Superintendents

of the subject institutions for discribution to all institutional

stailf mombers and provide substantially as follows?

A, Purpase

The introduction ox presence of weapons oxr other contra-
band can have ¢ ser .ous or dangerous effect on the security and
proper management of a’corrcctional dnstitution. Of concern also

is that scarches for such contrabard be appropriately conducted (o

" avoid indignitics to and harassment of the person secarched, Accord-

ingly, it is the purpose of this directive to establish guidelines
for the scarching of residents and their cells to reduce contraband
and to insure that searches are pruperly conducted,

B. Types of Scarch

1. Strip Secarch:

a, A strip seaxrch shall be conducted only upon the
following circumstancas:

(1)} Before and after cvery contact or open visit,

(2) Upon residents' return from outside activities,
"~ supervised outside leave and furloughs.

(3) Upon reception, return from court and return

after resident has left the institution
reservation for any other reason,

(ko)
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(#)  Yolldtwing activitics vhere rasidents have
mingled [reely with outside groups, particu-
larly where there are large numbers of people
under minimal supervision, )

(5) Periodically for residents in a trusty status
vho have the frcedom to move in and out of
the gate areas.

(6) When a resident is reasonably suspacted to bLe
involved in an cscape plot or to be in pos-
session of contrahband.

Strip scarches shall be conducted in an areca separate
frem othier wesidunts and to assuvre privacy and

minimum cmbarrassmont, Female resideuts shall be
scarched by female correclional persommel and wales, .
by male corrcetional persommel. At no time (excopt
for ¢ (2) below) shall it be necessary for a staff
person to place his hand(s) on the resident. The
search shall be conducted in a.tactful, professional
manner .,

The following specific procedures shall be
utilized in conducting the strip scarch:

~ i aa bt e S AT ”~
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(2) ©DIxamine resident's head. You may run a
finger or a large, wide-toothad comb
through the haixr:

(3) Using a flashlight, look behind the ears,
into the mouth, under the tonguc, and into
nostrils. .

(4) Request resident to lift arms and then
carfully examine armpit area.

(5) Request resident to open hands and carefully
examine backs,; palms and betweun fingers.

(6) Look over resident's body. I1f pieces of
tape or bandages are present, have resident
reimove theam and replace with fresh ones
[Removal and replacement by medical staff
when originally appliced by medical staff.
wherever practicable]. '

(7) Using a flashlight, examine resident's groin
area, '

-2-
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(8) Require resident to turn around, bend over
: and gpuend buttocks. Then, with flashlight,
examine buttocks for contraband,

(9) Reauire resident to 1ift the feat so that
‘ you can cxamine soles and between the toes
cavefully,

‘

(10) Carefully search cach item of clothing
before boing returncd teo the resident ox
placed in storage.

.
-

2. Trisk Sceirch

.
.

- a. Residents may be frisked at random, particularly
under the following civcumstances:
(1) when a resident is a known contraband or
weapons carrier; ov '

(2) when a regident is rceasonably suspectaed
of carrying contraband in a specific
instance. :

b. ¥risk searches may be conducted in any areca of
the institution.  However, if possible, some
decrece of privacy shall be affovded. They
shall be conducted in o professional manver
with Lucl and proper atlliude dispiayed,

¢. The following procedurcs shall be utilized
in conducting the frisk segrch:

(1) The resident shall remcve all items from
pockets and place them in a hat or on a
shelf, desk, or other guitable place. They
should be placed in an area away from the
resident. These items shall be examined
to assure that they are not contraband.

(2) The resident shall stand still with feet
apart and arms extended outward.

(3) Run the resident's shirt collar between the
fingers, carefully fcel for small hidden
wires, hacksaw bladeas, etc.

(4) Move the hands downward, running them over
the shoulders, down the outside of the
resident's arms to the shirxt cuffs. Then
move the hands up the inside of the arms
to the armpits.

-3
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(5) Then run the hands doen the shint
front, checking the pocket, and

3 (%) 1 3
stop at the resicdent's belt line,

{6) Check the waistiine by running the
' fingers arveund the waistband, feeling
for small articles.

' (7) Trom the waistline, run the hands doun
‘ the vesident's buttocks, all the time
~ feeling the pleces that might contain

contraband. - : .

(8) Then move both hends to onc leg cud run
thom earefully down tle leg. At the
bottom of the lay, make a point of
checking the trouser cuff for ceoncraled
articles. Repeat the process on the
other leg.

(9) As the last step to the frisk seavch,
,run the hand over the vesident's louer
abdoman and croteh carefully, looking
for concealed articles that may bhe taped
to thesc¢ arcas.

3. Internal Excriination ov .Secarch

. Internal examinations shall be conducted only by a
medical doctor or registered nurse, within the confines of the
institution dispensary or hospital.

4. TIn all instances where an inmate's cell is searched,
the inmatcishali be given the obportunity to be present unless his
presence would present an immediate threat to sccurity, or where the
search takes placé under emergency conditions or.where the inmate's
presence would impair an ongoing investigdtion of criminal activity

or violation of institutional regulations.
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APPENDIX I+
SPECTAL MABTER'S RFPOR®

P

£lso In response to the Wolff decision, this
report was issued in the United States District Court

for the Middle District of Loulsiana.
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. UNLTED §TATHS DISTRICT court | ‘ t

MIDULE DISTRICT OF LOUTSTANA [_f‘“ S
' ) ) ’ 4 )\‘..—1

| ()

JOiE T, RALLH

CIVIL ACIICN
VERSUS
KUMBIR 71-94

HAYDEYN DONS, ASGOCTAYT

Lreae s b
WARDEN, W1 AL,

1
SPECTAL MASTER'S REPCR . ’

This suir involves the validity of the prison disciplinary procedurvs

used zt the Louisicna State Penitentiary at Angela, Loulsiana. The CTnited
States Mzgistrate was §ppointcd Special Master in this matter on Yovember 2, .
1973, Now,after caraZully considering the pleadiugs, .depositions, stipulatiocns
of counsel, and the Jjurisprudence, T submit the Eollawiné findings of fact,

conclusions of law and recommondation

[}

I. History of the Case

o

+ This suit waes oripinally filed in proper person by John E. Ralph, an

inmete at the Louisiana Szote Penitentiary at Angoela, Louisiana, pursuant to
42 U.S.C. §1983. Namcd as cdofendants in this suit are Rayden Dees, forn.erly
an Assaciate Warden at the prison; C. Murray tenderson, the Warden; Louis M.

Sowers, the former Diractor of the Louisiana Depaviment of Corrections; and
A. J. Lyons, Douplas L. Manship. H. G, Peck,and J. L. Walker, who were or arc

cerbers of the Louisiana Bear? of Corrections, On June 28, 1973, Elayn C.

v

Hunt, the present Director of the Louisiana Department of Corrections, was
substituted as a parcy-defendant herein. Jurisdiction is alleped under 28 U.S.C.

§1343, 2201 and 2202,

. .

After the original complaint was filed, the Court appointed counsel to
represent petitioner in this case. Therecafter, an amended and substituted

complaint was {1led on netitioner's behalf.® In the substituted and amended

conplaint filed in this master, petitioner contended he was subjected 9 cruel

v e
% \’ LR SR

~ P,
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and unusuual' putishaent {n violation of his vights guaranteed by the Eighth

N ¢ . iy

Amendnient to the United States Constitution because of:

" (1) confinemont in the Louisiana State Penitentiary
under punitive sepregation conditions;

(2) wuse of ipmate guards in the maximum seccurity
arcas of the prison;

(3) confinemen

¢ in punitive segregation for in-
definite perd

ods of time; and

(4}  the procedures governing disciplinary ac.icus
within the prison.
By way of relief, petitioner sought to declare unconstitutional. and to restrain

the defendants from the practice of confining peritioner and other inwmates in

punitive segregation andé from imposing upon him disciplinary measures without
coumplying with minimal standards of due process and fair play. Petiticner

also sought monet

m
4
0.
o
3]
£
]
il
5]

ren comsolidated with the case of Abner ILynch, et a1,

This action was t

v. G, Murrav Yendarsen, et al., Civil Action Number 71-123 on the docket of

this Court. However, the order consolidating the cases wvas later res: »ded.

Therefore, the only issues now before the Court are those issues raivid dn ¢
L}

Ralpit suit, .

After this suit was instituted, meetings were held at the Lourt's

request detween olficiasls of the Louisiana Departwment of Corrections, a panel

of prisoners representing the prisoner population of thc'Loui51ana State
Penitentiary at Angela, Louisiana, and represeatatives of the Conflict Reso uiion:s
Program of the Dcéartmant of Justice. As a result.of these meetings, cert
agrecments vere reached by the above partieslconcerning grievance and ciscupl.oiac
procedures to be used at the Qnéola prison. Qther agrecacnts were also reached

on matters not involved in this lawsuit.

A pre-trial confercnce was held on Novewber 5, 1973. At this pre~crial
conference, the parties submitted for appréval a "Joint Stipulation, Proposcd
Findings of Fact, Conclusions of Law and Judgmen;."‘ In essence, the parties
now request the Court to 1ssuc a declaratory judgment pursuant to. 28 U.S.C.
2201 anﬁ 2202 and Rule 57 of the Federal Rules ;f Civii Procedure, approving

proposed rules and regulations pertaining to disciplinary procecedings and use

of segregated confincment at the Louisiana State Penitentiary at Angola.

' (47) ,



According to the Jofint stipulation submittéd by the parties, all other relicf

requested in the complaine, dncluding dinjunctive relicef and monetary damages,
has been abandoned by petitioner. Thus, the only issue now before the Court

is whﬁlhur or not the proposed rules and regulations subzmitrad by the parties
satisly the due process reguivemeats of the United States .onstitution aund

™

the guidelines set forth by the Uniled Srates Supreme Court in Wolff, Varden v,

McDonnell, - U.S. (1974).

1I. Background and Statistical Information

The rules and regulations pertaining to disciplinary and grievauce

-

procedures and lockdewns, which the parties seek t2 have approved herecin, were

jmplomented at the Louisiana State Penitentiary in March of 1973. At ny request,

fa

the prison-officials have submitted to the Court cerrain statistical informaticn
regarding the hearings conducted at the prison. According to these reports,

approximately 6,0C0 disciplinary hearings have been'held during the period of ;

Yarch 15, 1973, through June 15, 1974. During this same period of tire, there

have boen 104 eppezls takédn from the 6,000 hearings. 0fF the adpeals ta

were granted in ~hole or in parc, and eight appeals were pending.

In addition to reviewing the above statistical information, I have

also personallv attended and observed the hearinge conducted at Angola and

roviewed some of the decisions rendered by the Director on appeal, Froo ny

personal observations, it is apparent that the prison officiecls are following §
the proposed regulations. -
III. TFindings of Fact Agreed to by the Parties

Tne partics have submitted to the Court the following proposed findings
of fact which the parties have agrced.to and which, by stipulation and agrou-
men% of the parties, are accepted by the- Courg:

A, Parties
1. The, plaintiff, John E. Ralph, is a fifcy;two.(SZ) year old
citizen of the United States, presently incarcerated in Lﬁe Louisiana State

Penitentiary at Angola, Louisiana. He brought this action in his own behalf

aguinst Hayden Dees, Associate Warden; C. Murray llenderson, Warden; Louis M.

(48)
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Sowers, former Director of th; Louisiana Department of Corrections; A. J. Lyons,
Douglas L. Maunship, H. C. Peck, and J. L. Halker, members of the Louisiana
Board of Corrections of the Loulsiana anartmcnh of Corrections.

2. "Defendant Nayden Dees was the Associate Warden for Custody
4t the louisiana Sctacre Penitentiary at the time this lawsuit was instituted.

. N

He had resronsibility for the supervision and aduinistration of all phases of
prisoner managoment and socurity.

3. Dcéonéan: C. Murray Lernderson is Warden of the Louvisiana
State Penitentiary at An“alu.’ As such, he is in charge of the louisians State

R .

Penitentiary aud serves divectly under the Director of the Louisiana Departnont
of Corrections. Delondant Nenderson is rosponsible for the adminisiration of
departuental rules and re;uixtions and the supervision of the Qaily ereraticon
of the penitentiary.

&, Dafondont Louis M. Sowers is a former Director of the

Louisiana Departient of Covroctdons. Defendant Scwers occupied the positicn

Lat
o
ct

of Directo the wirme this action wes filed. He was charged by Louisians
statvte with reaponsiliiti: - Jex the supervision snd administration of all

sovrectional drsticetiors n Louisiana, ducludirg the Louisisns State Penit watiaxy

at Aangola wherc the plointiif is confined. Deferndant Sowers was responsible f

n

proxslgating rules and vepulazions for meintaining order and discipline «it-in
the Louisiana State Penituntiary at Angola. Included within this rule~making
1

authority was the ability tvo promulgate and adopt rrocedural rules and Tefu.dtlous

line within tne instituticn and rules ~id

pertsinia
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reogpulations councerning e v aated confinerent and coaditions existing

.
~

in segregated confinenont. : ’ .

¢

5.° Defert:nt Elayn C. Kunt, present Director of the Louisiani

Deparinent of Corvections, x5 substituted as a party defendant to this action

¢

on June 28, 1975,  She Iu charged with the same statutory responsibility and
authority. as sct forth !u paragraph 4 above.

6. Defcad :mia A, J. Lyons, Douglas L. Manship, H. C. Peck,
2nd Jo L. Walker were cuod In thedr capacities as members of the Louisiana Joard
of Corrections of the lovisiana Departnent of Corrcctions. Presently, only
. + )
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defendant H. C. Peck remains a member of the Board of Corrections,

B, Plaintif{ kalvh

1. On approximately March 16, 1970, plaintiff Ralpd + as placed in
coafincment in & section of the Louisisna State Penitenticry kiown as Cellbloek
¢ Lockdewn. This is a maxicun security cellblock in the Louisiana State Peni~
tentiaoy vhich is used vo segragate certain prisoners from the géneral prissniy
population of the Louisicna State Pen%tcntiar'. Cellblock C Lockdown is compo.d

of a nusher of two-man cells, each of vhich vrasures appraximately six (6)

b

[2{ ¥

%

i3

in width by nine (9) feoet in depth. Each cell contains two (2 bunk beds, on
1
. . R .
(1) toilet, one (1) lavatory sink, and two (2 risoners aad their perscnal
X Iy I

belongings.,  Plaiatiff remained constantly coufined in Cellblock € Lockdowr
from appronimately March 16, 1970, until approximately Maxrch 24, 1871, a pericd
in excess of one year,

2. On approwimately Miévch 24, 1971, plaintiff Ralph was trans

ferred from Cellblock C Lockdown to another place of punirive segrapat. o kno .

as C.C.R. f{also referred to.as C.C.R. Lockdown). He remained confinasd f. C.O
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ary which, along with Cellblock C Lockdown is used to sogregets
certzin prisoners from the general prisoneg population. C.C.R, is 2 maxinum
security cellbiock located in the same wing of the buildfgg which housed Death
Row inmates and Is located directly above Death Kow,

3. While confined in C.C.R., plaintiif wes wept in solitary

- '

coniinement 3in a cell which measured six (6) feetr in width by nine (9, feet =
doptin,  All other inmates vho have been and are being coafined in CfC.R. are
kept In solitary confinement in cells of the same dimension%:

4. VWhile confined in C.C.R., plaintiff and all other persons
so‘confincd vere under the control and supervision of inmate guards who were
sclected without the benefit of psychological testding ard evaluation and were
givén do training relutred to the handling of prisoners ou the use of fircarms.

5. Plaintiff was confined in punitive scprapation in Cellbleoce’.

.

C Lockdown for a total period in excess of one and one-Lialf years undor

conditions -far more oncrous than those to which he was origiually sentenced.
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rior ta thv SJuposition of such punitive seprepation, plaintiff was not
provided notice, either orzl or written, of the nature of any alleged rule
infractiens or violaticvns which caused defendants or their agents to transfer

hin ro puaitive segregation custody. Plaintiff was not afforded a heoaring at

i
which a finding could be made based upoﬁ facts rationally ictcrfincd as to
vhicther ho was puilety of an institutional ‘rule violation. Plaintiff 7as
uncwsre c§ the existence of any written rules or repulaticons governing the
conduct of srisvners incarcerated in the Louisisna State Pcnitcntiaxé. Plain

tiff was, therefore, uasble to uake a prior determination of what couduct

[

constituted a breach of prison disciplinary rules ‘and what penalties weuld

result frem a breach of thesz rules,

6. Pleintiff was confined in punitive segregation fo. an

indefinite period of time; no date had been fixed for his return to the geter.i

.

7. Plaintiff was originally sentenced o a full term of

imprisonment vhich, under the provisiocus of Louisizn v

[

D
(TN

Revised Statutes, A1
3

15, Secricas 571,35 &nd 571.49, set the eaviiest date of discluarge Jtuw e
institutien at Feb-uary 23, 1974. Decauwse of disciblinary actions Laken on
'

ay 1, 1$.9; May 4, 1969; Auvgust 1, 1969; November 30, 19469; and March 24, 1877,

by defendants or their authorized agents, plaintiff forfeited eight months
of gocd time.

8. Prior to tihe actions taken on May 1,¢i969; May 4, 1969;
Aupust 1, 1969; and Noveroer 30, 1969, relative to the fozfeiture of plaint:
good time plaintiff was not provided notice, either oral or written,of the
nzture of &ny alleged rule infractions or violations which caused defendants
or their sgepts to impose such sanctions; nor was plaintiff afforded a prioex
hegring zt which a finding could be made bascd upon facts rationally deternined
s to whether he was guilety of an institutional ryule vielaticn.

9. On March 24, 1971, plaintiff was brougﬂt before a prison
disc}plingry board composed of prison stcurity officers and was informad that i
was bcign deprived of 99 days of goud time.f He was not given adequave, timely

vritten notice of the charges being brought against him; he was uot peovamitte!
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to confront fils accusers; he wits not permdtted to c¢ross—examine adver:ce

3

.
witnesses; he was not permitted to present eovidence and examine witnesses in
his owin behalf; he was not permitted to spenk in bis own defense; he woi not

pernitted to retain. counsel oxr counsel substitvte; the hearing was nat conductod

.

by an imparcial hearing body but rather by prison security olficers who were

concerred with, the ‘actual, daily supevvision and control of priseners and

who develap biases and prejudices toward individuea. priscaers,

. A N
© €. Geaersl
1. The parties inferm the Court of the negétizted agrecuoents
reacted between officials of the Louisiaua Depsrimeat of Corrections and a

A

selected panel of prisoners reopresenting the prisoner population of tha

Louisians State Penitentiary, rvelative to recurring complaints by prisoners

of violzzions of their federal civil rights in the conduct of disciplincry
proceedings and in the provision of medical services to the priscner pepulatien

by the prison authorities. Anmong the prisconers' cemplaints relevant to the

case at bar, whicth gave tise to this Court's request that the Conflict
Raesolution Progron of the Department of Justice zct as mediators betweon tav

parties to the negetiations, which complaints vere noted and resolved by

.

(a) the imposition of lcckaown confincrent,
including acninistrative lockdecwn, punitive
segregation and selitary confinement, loss of
good vime, and/ot other punitive sanctions for
acts not published and distributed in a code of
‘penal regulrtions of the prison.

on of such lockdewn confineront
and punitive s gatiorn enc/o* other puniiive
sancticns vnder proceduras which did rot conper t
with mininal due process standards and whick vere

not published, distributed or uniformly folluwed.

(b) the imnosit
ceg

.g
-
T
e
3T

(¢) confin crcn: of prisoners.in lockdown areas of
the penitentiary were they were deprived ol:

(1) receipt of any. correspondence;
(2) origination of correspondence to courts
. and counscl; :
* (3) wvisits from family while confined 4n puni-
tive segrepation eor isolation;
(4) " adequate clean glothing;

: (5) adequate facilities for personal hygiecne;
(6)  adequate diect;
. . (7) adequate light in the corridors to illuminate

their cells; .
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(8) adequace ventilation and seasonally
required heating or cooling;

(9) adequate bedding and appropriately sani-~
tized bedding and mattresses.

(d) other opprobriouns conditions exinting in lockdow
and punftive seprepation arcas where:
(1} colls were freauently overcrowded;
(2) oariconers were addivionally punishéd for
cormunicatiy g with other priscacrs in
adjacent cells oy in other =clis on dsclotion
tiers without any relationz.ip wxistznn betveen
the form and content of such cormunicatioas and
. the requirements reatouably neeossary to pro—~
serve ordey thercin.

. (&)  confinement of prisoners In lockdown or junitive
. . segregation arcas of the pa

(1) oprisorers were being indefinitely loc
down in ¢ell units without beaefis of o

+ hearing or a statermant of reasocns for such
transfer to havshaor conditicns of copilacuants

(2) oprisoners were being deprived ¢f the same
s for porscnal contsct W

opportunitc ich thedr

visitors as were ¢aijored by other priscnerd

in the goneral populatien without ony roaticngl

. relationship to legitimate sccurity raquirenonis.

(£) prisunars wore being confined in zdministrativ:
lochkdown withiout o rrompt heavine for allenmed iniiactice
of disciplinavy vejulations and were boing wopt it uul
confineient pending a heariny without eny deterningtion
that such confinemant uos necessary to pruservy the
security or order of the institution or were beiag et
in such coniinement without a hezring after any rea:cvcll
basis therefor had ceasad to exist.
(g) prisoncrs were being confined in isolation cells at
a facility known as C.C.E. (the "Red Hals") under entresely
harsh cenditions. The institutional ofificials agread to
terainate the use of C.C.E. except in cases requiring
the emergency isolation of large nucbers of priscners.

IV. additional Findings of Fatt Made by the Special Master

.

Although the parties have stipuleted and agreed to the findings »f

fact previously sct forth in this report, there are additional findinp:n of fice

which should be and are hereby made by the Court:

A. The Use of Inmate Guards .

.

1. The practice of using inmate guards at the Louisiana State

Pendtentiary was discontinued on July 15, 1973. Since that time and at the
present tiwe, inmate guards are not being used by prison officials at the

lLoulsiana Stuate Penitentiary at Anpola, Louisiana.

8
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B. Applirability of the Rules and Resulntions Partaining
to Disciplinary Procedures and Locidown

1. The rules and repulations pertalning to disciplis wxy

rocadures and lockdown which the Leouisiana State Penitentiary at Angola have
P

.
. .

been using and which the parties seck to have approved by the Court . re only

P

ap; Licable to that institetion,

2. During the period oflﬁarch 15, 1973, through June 15, 197:,
there have been approxinately 6,000 disciplinary hearings held at the Louisi.az
State Peaitentiary at Angola, Louisiané. Fron these hearings, 104 appeals Lo .
been taken, of‘wbich 33 were granted in whole orein part, and“cight are pending.

3, All édisciplinary hearings are conducted in facilities loc:ted
at the Louisiana State Penitentiary at Acgola, Louisizna.

4, In 1971 certain rules and regulations pertaininug to procadural

process were set forth by the Court in Sinclaixr v, Benddfson, 331 F.Supp. 11732

(E.D., La., 1971). Tha rules and regulations sought to be approvad herein fav

excead the minimum vequireients set forth in the Sinclair dacision.

Conclusions of Law

I. Jurisdiction

This suit was filed pursuant to 42 U.S.C. §1983. The Court has juris-

diction under 28 U.S.C. §1343. The Court also has jurisdiction to grant decl.r oo

relicf under 28 U.S.C. §2201 and §2202 and Rule 57 of the Federal Rules of fivil
Procedure,

Furthermore, since the rules and regulations suught to be Approvcﬂ
hercin and which are now being used at- the Angola prison are only applicable to
the Louisiana Stafc Penitentiary at Angéla, Louisiana, there is no need to convena
a three judge Court herein.  Only a local rule is involved and not a state o

rule or regulation; therefore, a singleé judge has jurisdiction to hear this case.

Wolfif wv. McDonnell, " u.S.. 94 S,Ct. 2963 (197&i} Board of Ruzents. v

Y e I
New LeTt Education Project, 404 U.S. 541, 92 S.Ct. 652, 30 L.Ed.2d 697 (1972}.

TI. Procedural Due Process
A. In General

Lawful imprisonment mecassarily makes unavailable to inmates
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nmany.rights and privilezes of che ordinary citlzen. It is, however, clear

.

that although a prisoner loses many of his constitutional rights when he

enters prison, he rectains certain basic ones. Johnson v. Avery, 293 U.5. 483,

89 S.Cr. 747, 21 L.Ed.2d 718 (1969). Prisoncrs have been held:to enjoy

substzntial religious. freedom under the First and Fourteenth Amendments. Crue V.o

Beto, 405 U.S. 319, 92 S.Ce. 1079, 31 L.Ed.2d 263 (1972). He retains his righc

of access, te the Courrs. Johngon v, Averv, supra, Prisnners are protoeataed

under the Equnl Protection Clause of the Fourtcenth Amendwment {rom discriminstion
X

based on race. Lea v. Washindron, 390 U.S. 323, 88 S.(t. 99'.'19 L.Ed.2d 212

(1968) . TFurihermore, & prisoner may also claim the protections of the Due

Process Clause and, thercfore, may not be deprived of his life, liberty or

property without due process of law. Wolff v. MeDonnell, supra,.; Haines v.

Kerner, 404 U.S. 519, $2 S.Ct. 594, 30 L.Ed.2d 652 (1972), iowever, prison

.

"disciplinary procecdings are not part of a criminal prosecution, and the

full panoply of rights due a defendant in such proceedings does nar appiy.”

Wolif v. Melennoll, 94 S.Ct. at 2975. In reaching the “mutual accoms:. r:iies

vt e gan
oo Lenslalutl o
v

between instrsutionnt nesds and obJoetives eand the provisions o ¢

that arve of general application," the United States Supreme Cot~t has rio.o.o.-
set forth guidelines that nust be followed by the prisons in conductin~ discipli -y

hearings. CE£. VWolff v. MeDeanell, supra. The Supreme Court was careful to <o

the problgms prison authorities have and refused, as does this Coute, to pla: .
on prison officisls “an inflenible constitutional straight jacket" that woull
"very likely rzise the lzvel of confrontation betweren staff and inmate and o
more difficult the utilization of the disciplinary process a. a tool to advauce
the rchabilitative goals of the imstitution.” Id., at 94 S.Ct.at 2978. Thus,
the Supreme Court stated in the Xolff case: .

"Prigon disciplinery procecdings, on the other hand,
take place in a closed, tichtly controlled enviresment
peopled by these vho have chesen to violate the criminal
law and who have been lawiully incareerated for doing
so. Sowme are first offcaders, but many are recidivists
whe have repeatedly employed illegal and often very
violent moans to attain their onds.. They may have little
regard for the safety of others or their property or

for the rules douigyned to provide an orderly and reason-
ably safe prison life. Althoush there are very many
varictices of prisons with é¢ifferent degrees of sceuricty,
we nust realize that in many of them the iumates 2re

M
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~who would char:

The &b

level of perso

closely supervised and thedlr activities controlled
around the clock. Cuards and innates co-exist In

direct and intimate contact. Teosloa between them is

unremiteing.
coru\np*acu.
and cenplex and perhaps

frustration, resentwent, and dispal - arc
Re‘ntlonohxp: ameng, the idnmates are varied
subject to the unwritten code

that exhorts iumates not to inform on a fellow priscner.

"It is apainst this backzround that disc?plinary -
proceedings riwst be structured by prisen cutnovictins;
and it is azainst this baeraround that we nust nave
ocur censtityrional judpments, realizing :} L ve are
dealing with the naxinuem
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nal security in the dinstitution, wust be taken into account in

ceurity instizution as wall
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disciplinary hearings

le sanctions necessarily

ined d,Afn Laese

ity to maintain an

determining vhether the disciplirnary rules and regulations proposed by the

.

parties herein

the following

be giv

weet the ninimtm requirements f procedural due proce

weguirenients

)

B. Snecific ¢f Procedural Due Process

>

Due process in a prison cliseciplinary hearlng recu

1. Notice

.

1SS .

"Wle hold that written notice of the charges must

3

en to the disciplirary action defendant in order to inforw

him of the charges and to enable hin to marshall the facts and

prepar

no less than 24 hours, should be allowed to the inmate to prepar: 1.

the ap

by the factf{inders as to evidence relied on and reasons for the lis-

ciplin

¢ a defense. ' At least a bricef period of time after tl

pearance before the' disciplinary board. Wolff, 94 S.

2. Reasons for Judement

“"We also hold that there must be a ‘written

.

ary action.'" Wolff, 94 S.Ct. at 2979.

(56)
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"Wa are‘nlso of the opinion that the inmate facing
. .
disciplinary procecdings should be allowed to call witnesses and
present documentary evidence in hig defense when permitting him to
do so will not be uniuly hazardous to institutional safety orx
corrcctinnal goals, - Orxdinarily, the tight to preseat evidence is
basic to @ {air hearving; but the unrestricted right to call vitnesse
from the prison population carries obvious potential for disruption
and for interference with the swift punishment that in irdivicual
cases may bhe essential to carrying out the carrectional program
* * * * %
"Prison'officials wust nave the necessary disqretion to keep the
hearing within reasonable limits and to refpée to call witnesscs
that may create a visk of repriszl or u%dermine authority, as well
as to ]imii access to other inmates to collect statements or t¢ coll
nowe do nit p
be useflui for the Cormittee to- state its reason for refusing to cai'l
a witness, whether it be for irrelevance, lack of necessity or the
hazards presented in individual cases!" Wolff, 94 S.Cr. at 2979, 2,80,
4. Assistance

The inmate does not have a constitutional right “to
either retained or appointed counsel in disciplinary proceedinps.”
Furthermore, where an "illiterate inmate is invelved,

however, or where the complexity of the issue makes 1t unlikely that

»

the inmate will be uble to collect and pregent the evidence necessary
for an adequate corprechension of the case, he should be free to seek

the aid of a fellew inmate, or if that is forbidden, to have adequate
substitute and in the form of help from the staff or from a sufficicntly
cdmpctent inmate." Wolff, 94-5.Ct. aF 2982,

5. Impartiatity of Yeard

o
A2

]

’ The board conducting the disciplinary hearing shaell

irspartial,

(57)
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6. Scriocus Micconduct
.

The rules set forth hereiu only apply in cases

involving "serious misconduct.” Molff, 94 S.Ct. 2974, 2975,

Due precess in a prisonal disceiplinary procecding dors

1. Cenafrontation and Cross-Puomin.ot ieon of Wirnesaes

"Confrentaticn and Cross~emamination present greater
hazards to Imstitutioncl intercsts.:/ Tf confroutation and cross-
examination of those furnishing evidence mga;nst the dnmate vere to
be a]lnwed'as a witter of course, as in eriminal tTrials, there would
be conuiderable petential for havoec inside the priscn walls. ?Procecdin »
would inevitably bLe longer and tend to unmenagesbility. - These procedures

arc essential dn erdminal trials whare the accused, if found guiley,

may be subjected to the most serious deprivations, Pointer v. Texas,

s

. 380 U.S. 400 (1963), or where a person may lose his job in

Lo saciety.

Greene v. MeRlres, 360 LS. 474, 496-497 (1959). But they cre ro®

ORI Shab i oA,

. rights univrersally epplicable to all hearings.  See Arnett v, Weone |,
£ the risks

e supra. Rules of procedurc may be shaped by consideration o

of errer. In re Vinshin. sunra, 397 U.S. 358, 368 (1970) # =# %

and should also be shaped by the consequences which will follew their

adoption. Although some States do seem to allgw cress-exanmination in

e disciplinary hoarings,le we are not appriscd of the conditions uander

;i wiich the procedura may be curtailed; and it does not appear that

con{vontation and cross—exanination are generally required in this

context. We think that the Constitition should not be read to Imposc
2 ) the procedure at the present time and that adequate bases for decisien
P

in prison disciplinary cases can be arrived at without cross-examinatioa.”

m Wolff, 94 S.Ct. at 2980.

i - 2.  Retained or Appointed Coinscl

YAt this stage of the development of these procecding.

.

4

Ll

we are not prepared to hold that fomates have a vight o either retalnodl
or appointed counsel in disciplinary proceedings.” ‘Woirflf, 94 8.Ct,

e e

2981, 2982,

(58)
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The Constitutinnality of the Divciplinary Rules
and Beetlations Scusht to be Apvroved Herein

]

. Thae preposied rules and repulations which tie parties sceit to have

approved hereiun and which are snew being used at the Louisiana State Penitent:a,

ar Aufola, Louisiana, woet or cxceed the mindmum constitutinnal reguirvoments

sct fooch by the United States Suprezme Court and required by the bLue Process

Clause of the Coustitution with one exce:

.

tion.  As proposcd in the stipuelation

filed herein, the regulations failed to prowvide that thore ke o Muritlen
statenent by the facefinders as to the evidence relied on and reasons for the

- .
disciplinary cction.” Taercfore, this additional regulation has becvn added by

. "

the Courec to the regulaticns subnitrto

[a ¥
o
<
(4]
o
3
[
il
(23
I
el
]
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o
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i
n
e
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o]
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i
0
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tionally valid.

D. Retroactivity of the Rules and Rerulotions

The rules aad regulations sought to be approved herein hiave been

followed in part by the prison officials since Mareh 7, 1973, Since tunt i
i Y P

over 6,600 disclplinary hearinns have beon held., To hold that the ruies i

; regulations wpprevaed herein shall be applied retvoactively vould place an

g unnécessary end vanfair burden on prison officials and on the administvation

«

— : of the prisan at Angola. t 1s wy opinion "that ervor was not so porvasive

J
|

in the system under the old procedures to warrant this cost or resvlt." Wolll,

i ‘ 94 S.Ct. at 2983, Therefore, this decision shall only be vetrozetive to Ju. .,

the date of the decision rendered by the United Staztes Supreme Court it

[%
ju
ital
~
I~

Voli{ v, YMebornell, supra.

!
-

Recomrendations

.

For the foregoing reasons, it is my recommendation that:
(a) A dcclaratbry judpment be readered herein pursuant to 2& U.S.C.
§2201 and §2202 and Rulce 57 of the Tedeval Rules of Civil Procniure declaring
. .
that the Rules and Regulations for Disciplinary learings and Lockdawn for the
Louisiana Stale Peniltentiary at.Angn];, Louisiana, satisfy the ninirunm

cautititutionnl requirements set forth by the United States Supreme Court in .

Volff v, McDonnell, supra., and required by the Dye Process. Clause of tha

.
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Unlted States Constitution. .

(b) The Court approve the following Pules and Regulations [ov
Disciplinary Hearings and Lockdown for the Louvisiana State Penitentiary at
Angola, Louilsiana:

«

’ RULTES AND REGUTATTIONS TOR DISCITLIN'RY HEARINSS

oAy . . - cyimaep s ey 4 et o o7 aata
AND TOCEDIN AT THR LCUTSTANA STATE PLUNTTIUTIANY. AS ALCOLY, TDUISTANA
R L A AN A LI

(o

PR

T. Lockdown '

A, General Provisions

. 1. Definitions t
.

a. Lockéewn is coniinement where an inmate is

PR

. sonfined to a ccll. . Lockdown is divided into

three categories, administrative lockdown,
.

. exntended lockdown, and isolation.

b. Adninistrative leckdewn is confinement in a

cell while the inmate cwaits a hearing to

detarmins vherher he has committed an infraccion

. of the dizciplinary rogulstions or whather it

shall be necessary to transfer hiu to a lockdown cell,

c. Extended lockdown is the condition of lockdown whicl

is impéscd upon aa iﬁmate at his request or after a
. ) hearing before the diwvciplinary board.
d. lgglﬁgigg is confinement in a cell 4in which the
inmate's physical liberty is absoluﬁely limited.

2. It shall be the policy of the Louisiana State Pcnitentiar%
to keep as many men as possible living in the general ﬁopulation and assigned to
neaningiul work. Longtera confinewent in cells is not in the best interest of
the penitentiary or its populﬁtion. An inmate may only be placed in lockdown
for onc of the following reasons: '

a. wheon the inmate makes a written request for

-

such confipgaent; -
. £l

b. for the jumate's own protection;
c. when the inmate 1s physically dangerous to hin:ell

or other peraons;

(60)




.. d. when the inmate is 4 serious eucape threac;

e. as a result of a disciplinary infraction which
preseribes such incarceration as a perwmissitle
punishrent.

3. Notifirarisn. [Lvery immatre who is placed on lockdown

shall be notified in writing of the xensons why he has been placed in lockdowsn.

A copy of this notification shall be placed in the inmate's official prison record,

B. Administrative Lockdown

+

1. Duraticn. Administrative lockdown shall be followed by a

hearing beilore the Diseciplinary Poard no later than 72 hours after the inmuate
.

has been placed ia lockdown, except that in the event of a three-day holiday or

when the Iamate is being returacd to the Louisiana State Penitent.uvy frow
satellite penal institucions that period cay be reasonably extended.
2. Centinuance. Upon presenting a reasonmable showing of nc. .

2

for a corntinuznce in erder to prepare for the hearing, the Disciplinary Doard

shall grent the =same for a pericd not to exceed five days,

. ~ L Y S ) ~ . ™ P R PO
e Ll BULL alie  scoaat  WIITL VLG duie pllaea v CASLEE dabn e db, AL

adzinistrative lacekdeown ‘shall be credited toward service of the sentence i,
H

~by the Disciplinary Board.
. C. Extended Lockdown
1. Hearings. Before an invate may be involuntarily transicrred

to extended locklown, he shall first be placed in admigistrativé lockdown ...
given a precedurally correct hearing as provided in the rules governing ac. “.
strative lecckdown énd disciplinary procedurées set forth herein. An inmatc moy
waive his right to be'placed'in administrative lbckdown before being placed in
extended lockdown, butishall do so iA writing, a copy o} which shall be placad
iA the inmate's ofificial prison record,

. 2. Review., Each inmate confined in extended lockdown shall
be given a pcriodic review , at least once every 90 days; to determine whether the
conditions which originally muade it nceessary to place him in lockdown have r.zncd
to exist.  In determining wherher che inmgtc should be releagsed {rom leckdow,

he nbeuld be personally interviewed. Recommendations f{rom officers dn clarse

of hije custéedy and the views of all other employees who have had contact wili . .

' (61)
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the following righus:

Trmate shoeld be taken Into consideratien. EBach periodic review shall be

~

poted In the fqamate's official peluson recerd,

3. Work Ausigyrents. Upon release from lockdewn, primary
emphanis shall be placed on classifying the dnmate to a jeb assignment and an
cuviroareat to which he is rost suited -- physically, intellectueally, and

emotionalis .

v

D. Tsolation

1. Duratien. Uo inmato ghall be confined in isolatiom fov a

period creceding ten coasecutive days, nor shall any inoate be confined in
. . -
isolation for wmore, than 20 days of each callendar wonth.

2. Haoripsos, Before an inmate wmay bo dnveoluntarily transferred
to dsolation, he shall first be placed in administrative lockdown and given &
.
procedurally correct hzaring as provided in the rules governing administrative

lockdovn and disciplinary procedures set forth herein.

. 3. Rights. Inzates confined in isolation cells zhnll have

.

~ - P o

a. LU Tedolve CoOYleopunddnds LonIiotant Wit thio
established rules of the institution;
. b. to originate corraspondence only to communicate with
the Courts and legal counsel;
¢. inmates shall be allowed to communicate by telephonc
(collect) with their familiqs‘;nd legal counsel in
cmergency siéuations;
d. dimmates shall be permitted to have vigitors in
keeping with necessary 'security précautions;
e, Jnmates shall be issued clean élothing daily;
f. ‘inmates shall-be allowed to take daily showers;
g. innates shall be allowed toothpaste, toothbrushes,
. soap, towels, and toilet paper. 1f any inmate i;
unable to afford the expense of purchasing these
items, the insciLqLion shall provide them £o the inmat.
. h. dnmates shall be provided three ﬁon}u which stall

T

couply with Arcrlcan Correctional Assocélation stiind vl

(62)
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i. corridors shall be adequately lighted;
J. ipmates shall be provided clean materesses,
materess covers, and blankets;

k. dsolation cells sholl not be cccupled by nore thon

three persons except in eriergency situations of

severe overcrowding.

Frocedure

1. " fmendments.  The follewing rules pertaining to disciplinay
procedurces shall b followad, and shall be subject to amendment enly in
accordance with LSA~R.S. 49:933 and 49:95% of the Louisiana Administr.tive
Procedures Act as more.fully set forth in ‘these ;uiés,

2. Purnose. Tﬁe rules set forth herein shall govern the
ircposition of discipline upon inmates. These ruies are designed to protect

the rights of

£

11 inuates azad to insure that discitline is imposed faivly arv
efficiently vithin the idstisutisn, To shall be the priropative of any 1o e
r & J

to waive any of the rigats guaranteed in thes. rules.

3. ‘Disciplinarv Zeard.

a.  The Disciplinary Bosrd shzll consist of three TOTDCTS,
The Chaiman of the Disciplinary Board shall be cithor
- the Warden, Deputy Warden, Acsociate Warden for Custody,
Associate Warddn for Classification, or Associare

Warden for Treatwmant.

b.

The other two mewmbers of the Disciplinary Board shall

be appointed by the Warden

N .treatment,  administration,

shall also appoint as many

and way be selected from

and custody. The Warden

a

alternate membors from the

above statedcategories as he fecls necessary to the
proper functioning of the Board. The mesbers and

alternates must broodly represent the primary arcas

of correctional trestment.

It shall be the policy of

the institution tint the norbers of the Di edpli. ..

(63) ‘ '
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e,

B

Board be selected from the highest levels of
dcyarémgncnl authoricy éonsistcnc with the
efficient operation of the Institution,

No parsen may sit on the Disciplinary foard 4f he
was any wvay dnvolved in the incident which was
the cause of chc‘disciplinaly aztion,

Lach monber of the Disciplinary Loard shall be

irpartial, Perscnal bias on the paret of any ninber

2]

IvS

against an innate appearing before the Discipl
< e &

nary

Board shall cause thar wetbex' to be disqualified

-

fron any hearing concernine the insate againset whon

&

he is biased.

¥

A ninimun of two votes shall be required for ony

cdecision by the Disciplinary Board.

The chairman will appoint zn investigotion officer,

‘who shall not ba 3 regular wesber of the Poard.

The Disciplinary roard sazll conduce hearings in all
mejor infractioss in accordance with the rules and

regulations set forth.herein. :

Disciplinnry Officer.

a.

Ca

.

The Chief of Security or his desigrnated reprcsen:ativé
shall serve as Disciplinary Officer. It shall be his
duty to hear and adjudicate all minor infractions.

The shift supervisor or his designated representacive
shall be responsible for rovicwipg disciplinary reports
on his shift. If a report 1s considered appropriate

by the shift supervisor or his designated roprusugtativv,
it shall be sent to the Disciplinary Oificer.

All hearings before the Disciplinn;'-Officer shall at

a minimum provide the accused innutte the opportunity

to speal: in his own.defensc.

All decisions of tho Disciplinary-OEficor shall b

based upon the evidence pPrvecented at fhe hearir,,.
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c.

c.

The Disciplinary Offlcer shall document vivlations,
hold hegrings on uinar offenses, and certify major
offenses to the Dluciplinary Bourd.

The Disciplinary O{f{icer shall have tho authority

to Issue officlal veprimands and assigh extra duty
aftc; aving afforded the dirmate an opportunity for

a procudurally corvect hearing. Any olfcnse which 3
heard by the Disciplinary OfFfiser shall be considercd a
ninor off{cuse, No offense shall he heard by the

Diseiplinayy Board which hog boen previcusly heard by

-

{icer. The Dicefplinary Oificer

e

the Disciplinary O
shall not certify ninor offanses to the Discinlinary Hsard:
An dinmate pay appeal to the Disciplinery Board fvon

any decision of the Disciplinary Officer. Appeals mury

be taken iumsediztely upon coneclusion of the hearing

bafore the Disciplinary Officer. Execution of sentence {

shall be suspended pending decision of the ajnveal.

No inmate shall appear before the Disciplinary Cificsr

or the Disciplinary Poard unless a disciplinury repor.

or incident report is filed asainst hin.

Yo disciplinary report shall be Filed agaiust an dno ot

solely on the basis of informction supplied Ly ana .
inmate.

All disciplinary reports and incidenf reports shall be
written and shall be delivercd to the inmate no later
than 24 hours prior to any disciplinary hearing.

Fach disciplinary yeport shall contain:

(1) the name and nugber of the inmate;

(2) the speeific prisen regulation allegedly violatod;

(3) an accurate description of the offensive bohiaviow
alleged;

* .

(4) the time and location of the alleped offunsed

(65)
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(5) the name of the officer writing the report.

(6) the names of all elitnesses except tlase whe

: wish to remailn anonyious.
6. Bearinss - Melav Offenses.

a. At the comroncetent of cach hearinp before the

dnforned of the foll-vings

(1) the rule violation of wii
H

(3) that the dnsate hes the risut to

thare shall be oo presumprion of

.
excreising this rights

.

Disciplinary Board, cach zceusced inwdte chali be orally

ch the inumate strands

N stoguiley, poilty
le Lo the accuseds

renaln silent-—~

QULLLY upon

. (4)  thar anything vhich the Zntate says in the hearing
may be used apzinst hinm in a subsequent ey.aindd
proceedingg ,

(5) that the dmecte has the right to enll witueese.,

, prescnt evidensy it bis cun beh2lf and ro crogs~

exauine his acourers; ’

b, At all henvinge

inmate shall be allewed to pre

.
ipht to doun

el oo coure

.

ciplinary Ba-.rd, the -¢ ured

sent all evidence in his

behalf wadich ds relovont and cotpetent.
%

The inmate s™all

be allowed to presunt oral testimony, call witnesses,

prescnt written statenents and

physical evidence., 1ae

Disciplinary Bozrd 1wy exclude evidenee whiel <4 not

relevent, uihich 4¢ not conpetent-and/or whiel is repetitive.

.

c. Inmates shall have the right to confroat and crogs-—

d. No ifnuwate shall be cempelled to testify at any dis-

ciplinary heatcing.

e.* All decisions of the Disciplinary Board shall be bas

vpan the covidence presented at the heaving.

.

£, " Tu those iv-reunces vhen informution from a confidential

inforwant {s used at n dlseiplinavy henxing baued upon
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pes

a disciplinary report filed against the inmate,
following rules will apply before an inmate can
found guilry of a rule infraccion:

(1) e inmare shall have the right to croso-exaning
ke pevson of fering the infornation to deveraine
the reliabilicy of the Informant;

(2) The Board shall produce ¢vidonce to correclorata
the stotements of the confidential informint;

(3) The Board shall counsider
past behavier to Jeter:zd
cornduct cuists which woul
against him.

informant is usecd at a disciplinary hearing bascd upon
an incideat report filed against the inmote, the
following rules wiil zpply before an innate can be

found guilty of a rule infraction:
(1) The inmate chall hav
the pervon offering

the reliability of the fai

(2) The Board shall consider the charged iumare's
past behavier to dotermine if o pattern of
conduct exists which would support the charges

against hiuw.
Each inmate edjudged guilty of the violation charged
shﬁll be presented with a written stateneut bykﬁhe Bor
as to the evidence relied on and reasons for the dis-
ciplinary action.
At all hearings before the Disciplinary 3Board, the
accused inmate shall be entitlodvto the assistance of
counsel or céuﬁsal substi§utc. The counsel or counsi.l
substitute shall assist the inmate in the preparation of
his case before the Disciplinafy Board,
Upon w}ittcn request, the inéate shall'bc given a
finalized copy of the signeddisciplinary repoerv that
is placed in his file.

In the event that an inmate or adainistrative of {icd. !

needs additional tiwmie to prepare his case, upam
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presuntation of a reasonable necd for a continuance,
the Disciplinary Board shall grant the same for a period
of up to {ive days.

1. A complete verbacinm recording of euch hearing bofore
: &

the Disciplinery Board shall be made and presecrved fo:
a period of not less than 315 cays frea the day of the

o

bearing. 4ig recording shall be avallable for use in
* those ecases whore an appeal 1s taken.
m. The feregoing rﬁle: and regulations shall not be uscd
v w
to coupromise or iafringe upon any of ‘the protections
contained in thao fourth and Fifth A;cndmants to the

United States Constitution.

7. Appeals.

[EN

Tecoor

_4. The inmpate shall have the right to petition the D
of the Department of Correcticns to review the finding

-of the Disciplinary Board. Petitions for review nust be

] ot ey S .. .. L S P s,
filed within ara ras of Sul GLSCAERLG )y Deerdag,

o

Upon written request of the inmate, it is within the
discretvion of the Disc;plinary Board to grant a hearing
in any particular case,

¢. Each inmate shall be adviscd after each disciplinary
hearing of his right to appcal and his right to reques~>-

a rehearing. .

8. Expunrement of Records. ) .

‘

a.  Any iamate found not gdilty at the hearing or rehearing

or whose conviction is reversed shall have-all mention
of the charges expunged from his permanent record
irmediately, ‘ -

III. Hiscellancous Provisions

A, Erergency fituctions.  In the event of emergency situaticns

. —

which seriously threaten the sucurity of the institutlion, the Warden or his
delegate nay suspend any and all rules and regulittions uyntil the emersi oy b

ceared,

(68)
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APPENDIX C

DR. HUBERT CLEMENTS -~ DISCUSSION °

EMERGING RIGHTS OF THFE CONFINED

Presentation made by Dr. Hubert Clements at last

vears liebraska Citizens Conference on Corrections.
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DR. HUBERT CLEMENTS - DISCUSSION
EMERGING RIGHT OF THE CONFINED

QUESTION: What is the physical make-up of the disciplinary committee

of your institution? Who serves on it?

DR. CLEMENTS: The disciplinary committee at our institution is chaired by
one of the deputy wardens from the institutions. We have a
number of people from special treatment areas, it might be
a social worker, it might be a chaplain, it might be a psy-
chologist, it might be a teacher, it might be someone from

our correctional institutional preogram. We might have a

correctional officer who is not involved in this particular

incident in question on the committee. The Ombudsman is

always there. We have inmate representatives who are there,

| both to guide the administration and to assist the inmates.
y

QUESTION: You mentioned earlier in your comment about your ticket and

the highway patrolman and his superior sitting on your court.
Are you anticipating that you would have a non-institutional

correctional committee in the future?

DR. CLEMENTS: Not if I can help it. What we are anticipating is to employ

a legally trained, experienced hearing officer who would be

much 1ike the administration officers in the federal govern-

!l- ment, who would hear the facts and render a decision that
[l. would be 1ike the other administrative hearings. The evidence

would be reported, written records would be kept, documentation

of the findings in the case. One of the things that we're

. (70)




QUESTION:

DR. CLEMENTS:

finding has been ext%eme]y difficult is in the documentation
of what actually happened. We're finding most of our cases
or a large percentage of our cases are being thrown out
before they even reach the adjustment committee hearings,
anymore, because there is no basis of fact, somebody heard,
somebody thought they heard, somebody thought they saw a
particular incident and we just never get to the adjustmer
hearings anymore. This presents some real prprems, we have
one group of inmates that come from a particular locality
that commit burglaries, strong armed robberies and assaults
in institutions and it is extremely difficult to get evi-
dence on them. We had some of them locked up for a while,
went before the adjustment committee and found there wa:. no
documentable evidence. We had to release them. The inmates
didn't want them released, the administration didn't want
them released but until we're better able to document the

problems, we really didn't have much alternative.

Have you had any experience with inmates on adjustment com-
mittee and how do you feel about that? Second question.
Since you believe in taxing, inmates paying taxes, then do

you also believe in them having the right to vote?

In responding to your first question, we have tried inmates
on adjustment committees in the past and we've had several
rather serious altercations as a result of it, where the
inmate who was found guilty, assaulted the inmate who was on

the adjustment committee. Basically I'm opposed to that.
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QUESTION:

DR. CLEMENTS:

"I don't think it's neeessary. I'm primarily opposed to

either the correctional staff or the inmate serving on the
adjustment committee. I think there should be an impartial -
hearing officer who answers to the head of our system. I do
not advocate having the policies or the practices of our
institutions governed by outside individuals uniess we have
demonstrated our inability to do so. MWe are employed by the
taxpayers of the State and under the statutes of.our State
to provide for the care and treatment of individuals who are
confined. If we don't do it, rather than say we're going to
get some volunteers in to tell you how to di it, I think
before they do that, they ought to fire me, and get somebody

in who can do it. I want to do what needs to be done.

About the right to vote? This is one of the difficult kinds

of situation because you're kind of damned if you do and damned
if you don't. I would preface my comments on saying this is
not the official position of my professional organization, not
the official position of my director or my assistant, it's

my personal opinion, I think if we're going to prepare people
for constructive citizenship then the right to vote certainly

goes along with that.

What is the turnover rate of the corrections personnel? What

type of in-service training do you require?

The turnover rate among our personnel and correctional officers

varies from institution to institution and with the time of

(72)
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" year and whether or mot we've just had a disturbance in our
institutions. I might say that in our system right now, we
have thirty-five hundred inmates and we're operating right
now eighteen institutions. Half of those inmates are con-
fined in cne institution. The turnover rate there is about
eighty percent a year. That's not eighty percent of the
people turning over but some people turn over rather rapidly.

As far as many of our institutions, the turnover rate is

almost zero. As far as in-service training, we have a state

certification requirement that requires the same number of

hours of training for correctional officers that is required
of law enforcement officers in the state. We began this
program a year ago. The correctional officer must complete

one hundred sixty hours minimum training at our azedemy whicp
is our state criminal justice academy. We have our trainin,
staff there. He must also receive favorable evaluations for
his on the job performance. The we have certification beyond
that for people applying for supervisory positions. We expect
the basic minimum training to increase by at Teast twenty hou-s

in a year.

QUESTION: How far has your system gone in providing meaningful emplov-

ment for the inmates outside of the institution?

DR. CLEMENTS: We've had since 1968 what we think to be one of t%e more
effective work release programs in the country. We have now

ten percent of our total population in work release every dwy,
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QUESTION:

DR. CLEMENTS:

"We have funds made available by the Legislature during the

last session that we will double that number within the next
eighteen months. We're right now starting a new program at
the request of the private sector where we will be busing
inmates out of the penitentiary proper, to work on a day

to day basis. These will be people who have not quite four
months left to go or who are still twelve months away from

work release eligibility.

What are the requirements for the hiring of correctional

officers?

Well, that's depending on how critical our needs are at that
particular time. Some days, you know, we check his legs and
if he has two and his arms and he has two, we figure he's all
right. Basically our requirements are that he must have at
1ea§t a high school education. This.is an area of real con-
cern to us because we don't know how to select people whd
will function effectively as correctional officers. We
stopped any type of psychological testing because we've beeﬁ
unable to demonstrate any correlation between the findings of
psychological tests and performance on the‘job. We're sti11}
working at it because we've had some real difficulty where
we recruited people who were peers of the many individuals

in confinement as correctional officers. It's been very dif-
ficult for them to identify with the administration rather

than with their friends who are serving time.
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QUESTION:

DR. CLEMENTS:

QUESTION:

DR.. CLEMENTS:

“What is the salary of.your corrections officers?

We start them now at six thousand dollars a year and at the
end of the six month training period, if he successfully com-
pletes that and is certified, he goes to sixty-five hundred
dollars. Every twelve months thereafter he is eligible for

an increase up to ten percent.

Dr. Clements, before you leave the work release, who determines
who goes out on work release and who is responsible for that

individual on work release?

That is a separate division within the department. We do ou
own screening, we have psychological evaluations done by out-
side consulting psychologists and we check with the loc ' Taw
enforcement people to see if they will agree to have that
person come back in to their community and work and we oper-
ate the centers ourselves. The success of our work release
program has not been a magic formula, that's not how it
opérates. Thé key is in'preparation of the community for the
establishment of the center. We never open a center in ungar
eighteén months. We have center§ operating in thé populous
areas of the state. Once we determine that there's a suf-
ficient number of inmates from that community going back *»
that community, we begin working with the community. We go
to the city fathers, we talk to them about what we are aoing.
We talk to the Tocal legislative delegation, explain to the..

what we're doing. We talk to the employers in the area,
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QUESTION:

DR. CLEMENTS:

QUESTION:

explain to them what we're doing. We talk to the media people,
we have several meetings with them. And, we talk to law 2n-
forcement people. Once they realize that these are their
people, and they're coming back to that community and it's a
matter of do you want us to give him a one way ticket home
when his sentence expires or do you want him to come back

into your community, get stabilized, get a job, Tet you know
where he's working and where he's living. Which do you prefer?
We have no difficulty at all with that. wé could place twice
as many people tomorrow on work release as we now have ‘acili-
ties for. We try to put a person in a center that's close
enough to his home that once he's released he can cuatinue

working that job.

Does the administration itself make that decision, or does i

have to go to the Parole Board?

The parole board has no involvement in it whatsoever. We are
in essence taking the risk for the parole board in that we
put the person back out into the community on partial release
prior to his coming up for parole and about seventeen percent
of the people that go in to the work rejease program are re-
moved from the program for a number of reasons. Some becduse
they refuse to work, some because they get drunk, things of

this sort, and they're carried back into the institution.

Would you explain the effect of your Ombudsman program?
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DR. CLEMENTS: We've had the Ombudsman program for about eighteen months now.

QUESTION:

We started it under a Federal discretionary grant. Wa taiked
about it for about eighteen months before we started it and

the initial reaction was we had enough grievances, we have
enough bitching and complaining going on without Tegitimizing
and giving them somebody to specifically go to and bitch about.
But what we're finding is not only has it reduced the number

of grievances coming to us at the upper levels of the admin-
istration but, it has placed the responsibiiitynonvboth the
Ombudsman and the line level administrative officers to work
out any problems that exist. The institutional people are in
support of it and in the eighteen months it's been there, we'\:
only had two incidents where the Ombudsman and the cognizant
administrative or institutional persons did not work out. The
problem is resolving. They came to us and said here's what ve
did to correct this problem. Twice in eighteen months. In-
variably the inmate comes to them talking about problems of
food and things of this sort. We deal with those problems
with counsels, they talk about personal ego kinds of probien:
they have. We're expanding that program. It's been a real

boon to the administration. We have an attorney who heads

up that program.

What criteria do you use for placing men on work release

programs? Do you have a 1imit to the amount of time they

can be on the program?
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DR. CLEMENTS: We have two programs with work releases and we're starting

a third one. The ones that operate out of our community

iv | I l

centers, we have two, one is the last ninety days, the other

is the Tlast year of a person's sentence prior to parole eli-
gibility. The basic criterion is that if a person has a
sentence in excess of five years, he must be within one year

of parole eligibility. If he has a sentence of under five

years, he must have completed service of twenty-five percent.

QUESTION: Can the inmates bring in outside counsel? What about those

that can't afford outside counsel?

DR. CLEMENTS: In answer to your first question, yes, they can bring in oui-
side counsel as a result of a court decision handed down abu.it
three months ago. We have several forms of legal assistancs.
One, we have senior law students who work for our Ombudsman
that can provide some assistance. We have the corrections
clinic from the University of South Carolina School of Law
that comes in and works with them and has been working with
them for about five years. They can also request assistance
from the local public defender's office and now if they have
the funds, they can retain private counsel. We expect that
the next step will be the inmate will say, since I don't have
the funds, my rights have been violated. The natural results

is that in some ways they'1l be provided so they will have
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legal counsel as well.

QUESTION: Do you have a drug program in your larger jnstitutions and in

your smaller institutions and how successful is it?

1
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DR. CLEMENTS:

QUESTION:

DR. CLEMENTS:

QUESTION:

DR. CLEMENTS:

i'm dglad you asked that. Yes, we have a drug progras that
is in it's third year now. It was initially fundud che
first two years from OEOQ and is now being funded by the
National Institute of Mental Health. We have a staff of
fifty-one penple who work exclusively with drug abusers.
They work with them from intake service to the regular insti-
tutions and we have drug programs back in our work release
centers that work with them after they're placed on work
release. We have follow up people who work in the commun-
ities following up the people who were known to have <rug
problems and went through the program with those who had

drug problems or didn't, it didn't make any difference.
What are your feelings about this program?

Sure is a whole Tot better than nothing. 1It's too early

in the game. The indications are that it's working quite
well. Five years ago when I came to the department, we
were averaging one drug law violation committment per month
we're now getting in excess of four hundred a :»ar.  .o0i..
band in institutions has really been a difficult situation.
Almost invariably when there are incidents of violence,

there is either alcohol or drugs involved.
What type of treatment procedure do you have for the alccholic?

Very limited. We have three part time counselors and we ¢
rather heavily on Alcoholics Anonymous. We tried to get fecu-

eral money for that program and somehow it just hasn't happened,
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QUESTION:

DR. CLEMENTS:

QUESTION:

DR. CLEMENTS:

QUESTION:

MR. CLEMENTS:

We haven't been able to put together a viable program at

this point.
What is the minimum wage at your institution for inmates?

The maximum that an inmate can earn who is not on work release
is about forty dollars a month. The average pay is about

twelve dollars a month,
What do they earn on work release?

We have them earning anywhere from, for some of the severely
retarded whatever the basic minimum is, I think it's a dollar
sixty an hour in sheltered kinds of situations, to people who
are making seven or eight dollars an hour, to people who are
making seven or eight dollars an hour, to people who arz in
executive positions who are making more than I am making.
Whatever the going rate js for the job he does is what he

gets paid.

Do men on work release handle their own finances or does the

institution handle them?

We have a trust fund set up. The inmate is paid, he turns
his pay over to the superintendent of the work release center.
He can draw fifteen dollars a week or he's given fifteen dol-
Tars a week for his own spending money. He can send an allot-
ment home to his family if he has a family. The remainder is
placed in a trust fund and the interest going back into his

own account. It is there for egg money when he is released.
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IT he has a particular need or desire to spend money or some-
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thing, he wants to buy a stereo for his room or he w ! ¢
o buy a tombstone for his father's grave or whatever i rase
Il- might be, it's rare that the request is denied. They're just

funds. The only basic requirement is he must have a minimus

of one hundred dollars in his account the day he’s released.
QUESTION: Can you give a reason for controlling his money in tha' v o2

DR. CLEMENTS: Well, I'm riot sure there is a real solid rationale for it.
Other than they do pay us four dollars a day for room, b¢ rd
and transportation that we get, that's twenty-eight dillars
a week he pays, and other than that, I'm not sure there is &

basic rationale. We assume they're not responsible env ,n

3
¥
i

i 2 to handle their money. 1 think when you look at that, it's a

little on the Tudicrous side.
i QUESTION: What is the recidivism rate at your institutions?

DR. CLEMENTS: I can't tell you about institution by institution and I can’t
. tell you for our system exactly because the statisticel re-
porting systems across the country are‘just not thaf accufaté
- I can tell you that since 1966 that our people leaving our
system and coming back to our system, we have about fifteen
and one-half percent. This is overall, if you look at the
Il_ individual programs, those who go through work release, those
who don't go through anything, the incident is much higher.
I. 1T Those who go through the ninty day work releases is lower

and the ones that go through the twelve month work release
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QUESTION:

DR. CLEMENTS:

QUESTION:

DR. CLEMENTS:

program is even lower.

What type of provisions are made for those inmates who are

mentally disturbed?

Well, individuals who are considered to be severely emotion-
ally disturbed, if we can document that sufficiently, and
they're not extremely violent, then they can be transferred
to the State Mental Health Department. Those who are not,
those who are in for psychiatric observation and others, are
housed in a cell block, which they always have been. Those
who are severely retarded are housed in that cell block.
This is not as it should be but it is the only way w. can
manage to protect them and protect the other inmates in the
population. They're under the care of a psychiatrist, it's

just a plain old cell block.
Do you have some type of psychological evaluation process?

No, let me share something with you. It's a 1ittle bit on

the embarvrassing side. But we've been leaning pretty heavils
on the Department of Mental Retardation in our State to assisc
us in the critical retarded in@ividuals. And, our director,

in his testimony before the Tegislative committees in sever:'
consecutive years made a plea for this. The newspapers have
been supporting us in it. The Austin Wolff Society which is

a local non-profit organization in the area for offender treat-
ment has been supporting us on it. So we did a 1ittle study

and we took the records of fiftv inmates who according <o our
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evaluations system had *I.Q.'s below fifty. And since you
were talking about classification earlier today, I think

this is something you don't want to happen to you. Twenty-
seven of these people were still in the system. We sent the
records to the Department of Mental Retardation to look at.
The head of that institute called the head of my agency and
said, "We've got a 1ittle problem here." And he naturally
assumed he was very defensive, we'd been Teaning on him, and
said, "You know, your records don't make very dbod sense.

You have in one place in the record on this particular indi-
vidual that he has a tenth grade education. You have another
place in your record the classification committee has said that
on the basis of his diagnostic evaluation process that he's
recommended for any academic or vocational training that he
should desire to participate in. If you don't think that's

a little embarrassing, try it. We pull those twenty-five
individuals and administer individual psychological tests to
them and of the twenty-five, only two had I1.Q.'s below fifty
and they were within four points of that and a standard ervc.

of measurement on the test would indicate by chance they would

i
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be above fifty. Often times on the basis of what is written

§
i

in a record, we assume that people know what it means. And
it isn't. Now, you go into an institution and they have a
person kind of segregated. What's the problem? If you will
excuse the vernacular, they say he's a queer. You said how
do you know and they found it out when he came through the

- diagnostic center. 1 said show me his record. He was given
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a psychological test and the profile said he had Jatent
homosexual tendencies. 1 suspect a good many men have these
tendencies. Anybody who's not doing any laboring work or
farm work or something of this sort, just says you're a
1ittle bit more 1ike women than you are like guys who do
heavy manual Tabor. But it was a gross misinterpretation of
data so at this point we're not using psychological evalua-
tion for any purpose whatsoever. I would rather not have
information than to label a person forever on the basis or
erroneous information. 1 think 1t should be illegal and it's

certainly unethical and immoral.

QUESTION: Do you have inmate representatives or an inmate council?

. » y ;
4 c L4 A 3 i

DR. CLEMENTS: Do we have an inmate council? The answer is yes. We have
representatives elected from each 1iving area by the inmates
that live in that area. The inmate council is chaired by an
elected official of the inmate council. The Warden and I
attend to represent the Director. The inmate council has
probably been in the past the most controversial issue in

correctional administration. Many an administrator has said,

7]
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“T was elected, I was hired to do this job, and I'm not going

to let the inmates tell me how to.run the institutution," that's
not the point. The most constructive changes that occured in

our major institutions in the last year have been changes that

were called to the attention of the administration by the

i‘i

Inmate Council. Where the Inmate Council instead of just being

a vigilance group, the director said, "0.K. if there is a
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QUESTION:

~

problem, you come up with the recommendation of how to
resolve it." They've been responsible, and in every case
that they've presented a legitimate need, with a legitimate
alternative that can be handled within the resources that

we have, we then implement it. Giving the Inmate Council

credibility with the other inmates has given the administra-

tion creditability and certainly has taken a tremendous work

load off of us. We're very pleased about that. The Inmate
Council works as well as the administrators of éhat insti-
tution expect it will work. If they are forced to put in a
council and they don't believe it will work, they can prove
to you in very short order that it won't work. If they
beljeve that it will work. It will work. We have to have
fairly clear guidelines so that the ininates realize that
they don't run the institution. That they are an advisory

group. And it works beautifully. So far.

What authority do you have in your system?

DR. CLEMENTS: I have authority and responsibility for any changes in

eighteen institutions, any programs, any employees.

IN CLOSING JUST LET ME SAY, OUR

prisons got to be the way they are over a long period of
time, and they're going to change. It will take deep con-
tinuous commitment on the part of everybody involved for a

long period of time. Thank you very much.
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