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NOTE TO READER

The Legal Opinions printed in this volume have been selecied from among
the hundreds of opinions issued by the Office of Genera! Counsel during the
time period covered by this volume, These opinions are of general interest and
applicability and are provided for the benefit of the public and the law
enforcement and criminal justice community. The printing of these opinions
conforms not only with the letter of the Freedom of Information Act, which
requires that in certain instances opinions affecting governmental agency
actions be made available to the public, but also with the spirit of that law
which calls for a more open government and greater access of the public to
information affecting actions of Government agencies.

A Iegal Opinien of the Office of General Counsel is generated by a request
from within the Law Enforcement Assistance Administration (LEAA) central
office, an LEAA Regional Office, a State Criminal Justice Planning Agency, or

some other appropriate source. No Legal Opinions are generated by the Office

of General Counsel acting on its own initiative. Each of these Legal Opinions,
therefore, responds to a request from a particular party and is based upon a
particular and unique set of facts.

Opinions which have been wholly superseded by amendment to the LEAA
authorizing legislation have not been included in this volume. Although the
principles and conclusions enunciated in these Legal Opinions, unless otherwise
stated, are based on legislation in effect at the time that the Legal Opinion was
issued, some of the opinions may have been in part superseded by legislative
amendment. The reader is advised to cross-check theé date of a particular Legal
Opinion with the language of the legislation that was in effect on that date.
Legal Opinions issued befor¢ January 2, 1971, are based on the Omnibus Crime
Control and Safe Streets Act of 1968 (Public Law 90-351). Legal Opinions
issued between January 2, 1971, and August6, 1973, are based on the
Omnibus Crime Control Act of 1970 (Public Law 91-644 amending Public Law
90-351).

The reader is also advised that these Legal Opinions are based on LEAA
guidelines that were in effect at the time that the Legal Opinion was issued.

The Legal Opinions contained in this volume have been edited for format,
for syntax, and for clarity, but otherwise appear in all respects as they did
when promulgated by the Office of General Counsgel.

Any person intending to rely in any way on a position adopted or an
interpretation expressed in these Legal Oplmons is advised to take into
consideration the conditions and qualifications” presenfed in this Note to
Reader. If there is a question about a particular Legal’ ‘Opinion or any other
point, the person should communicate with the nearest LEAA :Regional Office
or with the Office of General Counsel, LEAA, Room 1268 633 Indiana
Averiug, N.W., Washington, D.C. 20531.
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Legal Opinion No. 69-1—Law Enforcement Education Program
{LEEP) Grants and Loans—August 14, 1969

TO: Acting Chief Academic Assistance, LEAA

This is in response to your memorandum of July 9, 1969, requesting an
opinion on the following questions arising under Section 406 of the Omnibus
Crime Control and Safe Streets Act of 1968 (Public Law 90-351):

1. May an institution participating in the LEEP program take a lump sum
of $40 from its LEEP grant to cover the payment of a $2.50 registration fee
for each of 16 police officers, without taking a separate note and requiring a
2-year service commitment from each officer?

2. May loan cancellation and grant forgiveness be permitted for full-time

teaching of law enforcement at a university in lieu of employment with a law
enforcement agency?

Registration Fees

There seems to be no way to avoid strict application of the act’s
requirements that an applicant may not receive any assistance under the LEEP
grant program unless he signs a commitment to remain with his employing
agency for 2 years following completion of the funded course or to repay the

full amount of assistance granted, even where the assistance is only $2,50. The

act (Section 406(c)) provides that:

Assistance under this subsection may be granted only on behalf of an applicant who
enters into an agreement . , , [to work 2 years or repay] . (Emphasis added.)

The only “assistance” permitted by the subsection is payment of “tuition
and fees,” which certainly includes tegistration fees. (See LEEP Manual,
p. VII-15, definition of “Tuition and Fees.”) Apparently, not even administra-
tive expenses may be paid (LEEP Manual, p. 11-9). Thus, payment of the fees
must constitute “assistance under this subsection” and may be permitted only
if the required notes and agreements are signed by the police officers. This re-
sult may be unfortunate, but seems inescapable,

Loan Cancellation and Grant Forgiveness

Section 406 can be read to permit the acceptance of full-time teaching of
law enforcement as the basis for the cancellation of loans but not for the
forgiveness of grants. This opinion is based strictly on a reading of the
statutory language since there is no legislative history to assist in interpreting
the academic assistance provisions.

Subsection (b) of Section 406 provides that loan indebtedness:

.« .shall be cancelled for service as a full-time officer or employee of a law
enforcement agency at the rate of 25 per centum of the total amount, .. for eich
complete year of such service or its equivalent of such service, as determined under
regulations of the Administration. (Emphasis added.)
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apparent intent of the italicized language is to permit some
ﬂe)’(I;}I;‘ialitI; ?Islt coﬁfputing the amount of time necessary to constlt'ute a fu%l year
of service—for example, to permit nonconsecutive p.enods of service t.otalmg 12
months to be counted as a year, or to permit overtime duty or certain types of
intensive or accelerated duty to be counted at more than its calendar value.
This is the most logical interpretation of the lar_mguage and the one apparently
recommended by the National Advisory Committee to LEEP. (LEE”P Manual,
Ch, 7-Definitions; see definitions of “Complete: Year of Serwce,” p. VIL-5,
“Equivalent of Such Service,” p. VII-6, “Fu]l—'.l‘xme ;Emp_loyment,- p. VIL-8,
and “Loan Forgiveness,” p. VII-9.) However, it is not ﬂl.oglcal to read'the term
“equivalent of such service” to mean also a year of service that is equivalent in
kind as well as time to a year’s full-time employment with alaw enforcement
agency. Thus, a year of teaching in the field of law enfoycement c:ould be
determined by LEAA to be the equivalent of a year of emgloy{nent witha la»\;
enforcement agency. This is not inconsistent wxgh. anyt}u‘ng in thg letter o
Section 406 or the rest of TitleT of the act, and itis certainly const\::tent w1t.h
the spirit of buth. In fact, Section 406(a) authorizes a program of” acadgrmc
educational assistance to improve and strengthen law enforcement,” and “law
enforcement” is defined by the act (Section 601(a)) in broad enough terms to
i teaching activities. '
lnc}%l}?ii wouldgentail revisions in the LEEP Manual a.fxd 'promulgatxon of
regulations by LEAA as well, since Section .406(b) indicates that what
constitutes “‘equivalent” service is to be “determined under regulations of the
{LEAA] Administration.” This would involve compliance with the consulta-
tion requirement of Section 501. o _
Section 406(c) requires that a grant assistance recipient enter into an
agreement to remain for 2 years following course completlo’? in tl}e service of
the law enforcement agency employing such applicant. ..,” and, in the event
such service is not completed, *“to repay the full amount of such payments on
such terms and in such manner as the [LEAA] Administration may pre§cnbe.
The literal interpretation of this language is that in order to earn fqrglveness,
a grant recipient must stay for 2 years with the law enfor‘cemer}t agency
employing him at the time the grant funds were advanced, and that if he does
not stay the full 2 years with that same agency, .he must repay alt grant funds
on whatever payment schedule LEAA prescribes, with no provision for
cancellation. This is the interpretation stated in the LEEP Manual. On page“II-’/
it is stated that the 2-year service obligation must be pf.:rtformed .for the
employing agency at the time of application,” On page III-7 it is explained that
transfers only within that agency are permitted. And, finally, on page I11-8 it is
stated that: ,

When a student does not satisfy the 2-year employment requirement, repaymc':nts
must begin immediately upon leaving his employer with no besiefit of & grace period.
The grant which converts to a loan has no forgiveness provision,

Of course, these are only guidelines and can be changed if LEAA wishes to
adopt a different policy, so long as the new policy is consistent with the letter
and spirit of the statutory language. The interpretation adopted in the present
Manual is correct, however, and should rot be changed unless the act is
amended,
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It is possible to argue that the phrase in Section 406(c) permittihg LEAAto
prescribe the terms and manner of repayment in case of default in the 2-year
service obligation can be stretched to permit LEAA to forgive repayment under

stated circumstances, which could include teaching in the law enforcement
field. But this interpretation seems forced in view of the fact that the

defaulting applicant incurs an obligation“to “repay the full amount of such “,_'! "
payments,” which clearly contemplates repayment in money, not services, It is *

also inconsistent with the apparent purposes of subsection (c) to encourage law
enforcement agencies to permit their personnel to go to school with the
assurance that they will remain with the agency after completion of funded
courses, and to encourage the upgrading of the educational level of all police
forces by discouraging LEEP grant recipients from transferring to other
agencies after completion of funded study, which would result in an exodus of
personnel from small agencies to larger, better paying agencies. In other words,
the obvious intent is to upgrade law enforcement agencies throughout the
country by enabling law enforcement personnel to increase their educational
level in return for an obligation to remain on the job. This intent would be
partially frustrated if LEAA were to permit grant recipients to earn forgiveness
for grants converted to loans by leaving their employing law enforcement
agencies and going into teaching,

Conclusions

In summary, there seems to be.no problem with interpreting subsection
406(Db) to permit loan cancellation for law enforcement teaching, since such an
interpretation is permissible from the language of the subsection and not
inconsistent with any policy inherent in the subsection or the rest of Titls I of
the act., However, it does not appear that subsection 406(c) can be interpreted
to permit grant forgiveness for law enforcement teaching, since such a result is
very difficult to square with the language of the subsection and flies in the:face
of the apparent purpose of the requirement that a 2-year service obligation be
fulfiled with the agency employing the grant recipient at the time he
successfully applies for grant assistance. If this change in the LEEP program is
considered desirable, it should be accomplished by amendment of the act.

Legal -QOpinion No. 69-2—Gran't‘ Funds for Compzensatioﬁ -of
Personnel—September 23, 1969 - e

TO: Fraternal Order of Police’
Muncie, Ind,, Police Department

This is in response to your request for an opinion setting forth LEAA’s
interpretation of Section 301(d) of Title I of the Omnibus Crime Control and
Safe Streets Act of 1968 (Public Law 90-351), which governs utilization of

- grant funds for the compensation of personnel. Section 301(d) provides:

R
- Not more than one-third of any grarit/inade under this part.may be expended for
the compensation of personnel, The amount of any such},,{gv;h,n_‘t;‘ expended for the

H

T

compensation of personnel shall not exceed the amount of State or local funds made
ayailable 1o increase such compensation, The lmitutions contained in this subsection
shall not apply to the compensation of personnel for time engaged in conducting or
undergoing training programs, :

Pursuant to this provision, not more than one-third of any block grant made
by LEAA to a State planning agency for law enforcement improvement
programs may be expended for compensation of personne.l .excluswe of
compensation for time engaged in conducting or undergoing training programs.
This limitation applies to the total grant to the State, not individually to
subgrants made by the State planning agency to units of local government or to
individual programs funded by the State planning agency. Thus, s,u.b_grant
projects may individually provide for expenditures of more than one‘-thlrgi of
allocated Federal funds for personnel compensation so long as the combined
personnel compensation expenditures for all programs andkproiects' fqnded by
the State planning agency action grant do not exceed the one-third limit.

In addition to this one-third ceiling, each dollar of Federal grant money
expended for personnel compensation must be matched by a dollar contnl:f-
uted out of State or local funds to increase personnel compensation. This
“matching” requirement applies on an individual program basis rather than a
statewide basis. Thus, if a State planning agency awards a subgrant to a city
within the State for a project in a particular law enforcement agency, the city
must make local funds available to increase the total personnel compensation
outlays by the agency during the subgrant period by at least as much as the
personnel compensation charged to Federal funds under this subgrant. _

These restrictions do not apply to personnel compensation under plann{_ng
grants made by LEAA to States for the purpose of establishing and maintaining
State planning. agencies, nor, as noted above, do they apply to the.
compensation of personnel conducting or undergoing training programs. Thus,
Federal funds may be used to reimburse grantees or subgrantees for
compensation of personnel undergoing or conducting training programs, and
such expenditures need not be matched by State or local expenditures for
salary increases, and do not count toward the one-third limitation on
expenditure of Federal funds for personnel compensation.

A hypothetical example may clarify the way in which the above limitations

would apply in practice. Suppose State A receives an LEAA action grant for
fiscal year 1970 of $3 million. The State’s comprehensive plan for the grant
period may provide for the utilization of some of the grant funds to increase
the compensation of State and local law enforcement personnel. The State
planning agency may fund some programs directly and fund others by means
-of subgrants to cities or other local goyernmental units, The portion of such
grants and subgrants that may be used for salaries may vary. City A may use all
of its subgrant funds to raise police salaries or employ more policemen. City B
may use one-third for that purpose. Other cities may use no Federal funds for
personnel compensation. However, the total amount of Federal funds used for
personnel compensation under all of the programs combined miay not exceed
$1 million, one-third of the State’s action grant. In addition, each subgrantee
utilizing grant funds for salaries must increase its outlay for salaries from local
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compensation.

agency may hire additional policemen and use Federal funds to compensate
them. for the time they spend undergoing training; such funds do not count
toward the one-third limitation and need not be matched by local funds.

{Note: Section 301(d) was modified in 1971 to read as follows:

(d) Not more than one-third of any grant made under this section may be
expended for the compensation of police and other regular law enforcement and
criminal justice - personnel. The amount of any such grant expended for the
compensation of such personnel shall not exceed the amount of State or local funds
made available to increase such compensation. The limitations contained in this
subsection shall not apply to the compensation of personnel for time engaged in
conducting or undergoing training programs or to the compensation -of personnel
. engaged in research, development, demonstration or other short-term programs.]

=

funds at least equal to the amount of Federal funds used for personnel :

Thus, if City A conducts a subgrant project in a particular police agency -
involving a personnel compensation outlay of $20,000 from grant funds, the
city must show that an additional $20,000 was made available from local funds .}
to increase total personnel compensation outlays by the agency. Since training
time is excluded for purposes of the statutory limitation, however, the police -
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Legal Opinion No. 70-1—Federal Grants to State Legislatures— .

January 19, 1970

TO: Associate Administrators, LEAA

This is in response to a question concerning the recently issued memoran- !

dum from the Bureau of the Budget seiting forth government policy on the
making of Federal grants-in-aid to State legislatures or to such State legislative

agencies as legislative reference or research bureaus. The memorandum advised
that such agencies “are eligible to apply for Federal grants-in-aid unless a .
Federal statute specifically excludes their eligibility.” You asked whether the -
Omnibus Crime Control and Safe Streets Act of 1968 (Public Law 90-351) °

specifically excludes their eligibility.
In the opinion of this Office, State legislatures and State legislative agencies
are eligible for direct grants and other forms of assistance from LEAA under

the act’s Part D (the National Institute of Law Enforcement and Criminal |

Justice) and Part E (technical assistance) but not under Parts B and C (planning |

and action grants).
Under Section 402, the Institute is expressly authorized to make grants to

any ‘“‘public agency,” which is defined by Section 601(1) to include any .

department, agency, or instrumentality of a State. Clearly this would include
State legislatures and related agencies. Seciion 515 authorizes LEAA to
conduct evaluation studies, collect and disseminate statistics, and render
technical assistance to States, local units, or public or private agencies,
organizations, or institutions. The activities authorized by Section 515 could
be carried out by grant or contract and there is in effect no restriction on the
permissible range of grantees or contractors that LEAA could utilize for such
activities. State legislatures and State legislative agencies would be eligible.!
Parts B and C, however, expressly limit the range of permissible grantees in
such a way as to exclude State legislatures and State legislative agencies from
eligibility for direct LEAA grants. Part B permits LEAA to make planning
grants only to States (Section 202) or, in case a State fails to apply, to units of
general local government within that State (Sections 204, 305). Part C permits
action grants only to States (Sections 301, 303) or to units of general local

government (Section 305—where the State fails to apply; Section 306—discre- -

tionary grants). “Unit of general local government” is defined (Section 601(d))
as “‘any city, county, township, town, borough, parish, village, or other general
purpose political subdivision of a State....” A State legislature or State
legislative agency would not qualify as a unit of general local government under
this definition. Hence, such bodies could not receive direct planning or action
grants from LEAA, They could, of course, receive subgrants or contracts from

Lgditor's Note: However, such prants to State legislatures and legislative agencies are
subject to the cost allowance regulations of the Office of Management and Budget (Execu-
tive Office of the President, Office of Mafiagernent and Budget, Circulir No. A-87
(June 17, 1970)) includitig Attachment B, Part D, No. 8, which makes salaries and ex-
g;nses of the State legislature or similar local governmental badies unallowable as costs of

e grant.

s
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State Criminal Justice Planning Agencies or units of general local
government.

Legal Opinion Nao, 70-2—Creation and Supervision of State Planning
Agencies—February 24, 1970

TO: Confidential Aide to the Attorney General
State of New Jersey

This is in response to your letter of February 5, 1970, request.ing
confirmation of your understanding of LEAA’s interpretation of Sect1qn
203(a) of the Omnibus Crime Control and Safe Streets Act of 1968 (Public
Law 90-351). You wish to know if it is consistent with that provision of the
act for the Legislature of New Jersey to establish a State Cr_lmmal Justice
Planning Agency (SPA) within the Department of Law and Public Safety. You
state that the Department of Law and Public Safety is, by State law, under the
supervision of the Governor and is headed by the State Attorney General, who
is appointed by the Governor.

LEAA has interpreted Section 203(a) as requiring that SPA’s be created or
designated by the Governor of a State and subject to his supervision, A
Governor may create the agency by executive order if he has that power under
State law, or, where he lacks such power, he may designate an existing or
newly created State agency within the executive branch to be the SPA for
purposes of Title I. LEAA’s policy has been to defer to the State Governor on
the issues of whether a SPA is subject to his jurisdiction and supervision and is
to be designated as the planning agency for Title I purposes. _ .

The arrangement proposed in New Jersey appears to'be consistent with the
above interpretation. The SPA created by the New Jersey Legislature would be
within the executive branch of government and subject to the jurisdiction aqd
supervision of the Governor of New Jersey. Assuming that the Governor will
designate the agency as the SPA for purposes of Title I, this office believes the
requirements of Section 203(z) will have been satisfied.

Legal Opinion No. 70-3—Definition of Unit of General Lotal
\Government—March 12, 1970

TO: Office of Academic Assistance, LEAA

This is in response to your request for an opinion as to whether a “Jun.ior
College District” is a “unit of general local government” for purposes of action
grants under Part C of Title I of the Omnibus Crime Control and Safe Streets
Act of 1968 (Pvblic Law 90-351). .

Section 601(d) defines “unit of general local government™ as a “city,
county, township, town, borough, parish, village, or other general purpose
political subdivision of a State, or an Indian tribe which performs law
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enforcement functions ..’

> It is clear from the examples given in the : !

definition and the phrase “6ther general purpose political subdivision®” that the
only local governmental units that qualify are those with general political
jurisdiction—that is, those that possess the variety of jurisdictional powers (e.g.,

taxing power, lawmaking power, law enforcement authority) usually possessed
by a city, town, county, . or similar unit. Some general law enforcement
authority would be particularly:requisite.

Although it is not entirely ¢lear what a “junior college district” is, it can be 5
)]

described as an area defined strictly for educational purposes. Surely, it has no

general law enforcement authority. Consequently, it.would not qualify as a -

“unit of general local government™ for action grant purposes. It would be

eligible for Law Enforcement Education Program (LEEP) awards, National

Institute for Law Enforcement and Criminal Justice grants, technical assistance

funds (possibly), or National Criminal Justice Information and Statistics .

Service funds (possibly). It would not be eligible for direct action grants from -

LEAA, nor for subgrants from State Criminal Justice Planning Agencies (SPA)

out of 75 percent local availability funds. It would, however, be eligible for :

awards out of 25 percent SPA action funds.

Legai Opinion No. 70-4—Eligibility for Funding of Proposalé .

Relating to the District of Columbia Fire Department—April 9,
1970

TO: LEAA Regional Administrator
~ Philadelphia

This is in response to a request for an opinion as to the eligibility under
Title I of the Omnibus Crime Control and Safe Streets Act of 1968 (Public

- PLARI

B o iR

Law 90-351) of the funding of two action programs submitted by the D.C. :
Criminal Justice Coordinating Board having to do with the District of -
Columbia Fire Department. The first program would provide for the

installation of protective apparatms on fire department vehicles to shield
ﬁreﬁghters durmg riots and civil disorders. The second prograrm would provide
“sensitivity” training for fire department “public safety” personnel.
In the opinion of this QOffice, the first proposal is w1th1n the scope of Title I,
and the second proposal is not ‘ :

Discussion

The proposal 1o install protective devices on fire depart ent vehlcles selates

directiy, and perhaps solely, to the control of riots and civil disorders. There is

no question that control of fires during riots and civil disorders is a key pait of
effarts to control such outbreaks. The pnmary purpose of the protective
devices would ‘be, to shield firemen engaged in fighting riot fires from the
danger and harassment usually accompanymg such disorders. The devices

would have pract:cally no utmty"except in such situations. Therefore, this

v, i e
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program is authorized under paragraph (1) and pamgraph ©) of Section 301 of
the act. Paragraph (1) authorizes the funding of programs for “public

protection,” including the development and implementation of new methods‘

and equipment designed to strengthen law enforcement and to xeduce crime.
Paragraph (6) authorizes the funding of programs for the “prevention,
detection, and control of riots and other violent civil disorders . ., .” Although
paragraph (6) is phrased in terms of the recruitment, orgamzatxon, and training
of law enforcement personrel in riot control tactics, Congress clearly intended
Title I to authorize a wider range of riot control programs. The Senate report
on Public Law 90-351 stated that funds appropriated for Title I would be used
for projects or programs designed to “prevent or control l'lOIs ? (Senate Report

. No. 1097, 90th Cong., 2d Sess. 35 (1968).)

A program such as this, which has a direct and substamtlal relation to the
control of riots, qualifies for funding under Title 1. :
Howevei the proposal to provide “sensitivity” training to fire department

“public safety” personnel is too vaguely and remotely related to law enforce-

ment to qualify for:funding under Title I. The proposal is essentially a fire
department training and reorganization program. The basic function of a fire
department is not “law enforcement™ as that term is defined by the act,
although sofiie activities of fire departments are related to law enforcement,
principally ‘in_the area of riots and civil disorders. Title I funding for fire
depqrtmem programs should be restricted, therefore, to those programs which
relate directly and solely, or at least principally, to some aspect of law
enforcement. It should not be extended to programs which relate principally to
the firefighting functions of fire departments and whmh onty mc1dentally or
remotely affect law enforcement.

Legal Opinion No. 70-5—Matching Contrmutlons by Induan
Tribes—March 25, ’5970
TO: DJrector "

Office of Law Enforcement Prograrns LEAA

Thzs is in response to your memorandum requesting an opinion as to
whether the value of goods and services acquired by Indian tribes with funds
received from the Department of the Interior (Bureau of Indian Affairs) under

contracts entered into pursuant to 25 U.S.C. 47 may be applied as matching
contributions to projects funded under Part C of the Omnibus Crime Control -

and Safe Streets Act of 1968 (Public Law 90-351). -
For the reasons discussed below, it is the opinion of thls Ofﬁce that the
application of such charges are. permlssxble as matchmg contributions.
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Discussion

The Indizn contracts in question are entered into by the Interior
Department under a provision of a 1910 law, now caodified as 25 U.S.C. 47,
which provides as follows:

So far as may be practicable Indjan labor shall be employed and purchases of the
products of Indian industry may be made in open market in the discretion of the
Secretary of theé Interior.

Public Law 90-351 does not expressly prohibit the use of funds received
under other Federal grants to pay the costs of Title I programs. Section 301(c)
merely limits the amount of LEAA action grant funds that may be applied
toward the costs of programs undertaken with such funds. A strict interpreta-
tion of this language would permit the balance of program costs to be paid

from any source other than the LEAA grant, including other Federal sources, .

presuming adequate authority existed in the non-LEAA Federal fund source.
However, the legislative history of Title I makes it clear that Congress intended
the non-LEAA portion of program costs to be paid from State or local
funds—in order to assure a substantial State and local commitment to the
programs and to reduce the likelihood of overdependence on Federal funds
when Federal assistance eventually is withdrawn. This congressional intent is
reflected in LEAA guidelines, which prohibit the use of funds received under
other Federal programs to provide the matching shares for Title I funds (with
the exception of funds received under the Model Cities Act (42 U.S.C. 3301),
which expressly permits such funds to be used to provide the match for certain
other Federal grants). There also is a series of opinions of the Comptroller
General to the effect that funds received under one Federal grant may not be
used to match funds under another Federal grant. (32 Comp. Gen. 141; 32
Comp. Gen. 561; 47 Comp. Gen. 81.)

The rationale of these opinions and guidelines does not apply to funds

received by Indian tribes under contracts pursuant to 25 U.S.C. 74. These

funds are received in return for services or products. Thus, they are unlike
grant funds, which are given to the grantee as outright assistance. The contract
funds lose their 1dent1ty as Federal funds and may be treated as belonging to
the Indian tribe in the same way the contracted-for services or products
belonged to the tribe. The funds, therefore, may be used as local match for
LEAA prograrms.

Legal Opinion No. 70-6—Eligibility of Residents of the Trust
Territory of the Pacific for LEEP Funds—May 18, 1970

TO: Office of Academlc Assistance, LEAA

This is in response to your memorandum concerning the apphcatlon of the
Omnibus Crime Cdntrol and Safe Streets Act of 1968 (Public Law 90-351) to
residents of Puerta Rico, the Virgin Islands, Guam, American Samoa, and the

i et i s
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Trust Territory of the Pacific Islands. Your memorandum was addressed in
particular to a letter from the University of Guam questioning the eligibility of
students from the Trust Territory for LEEP grants and loans under Section 406
of the act. ‘

Discussion

The “Declaration and Purpose” provision of the act states that it is “...the
declared policy of the Congress to assist State and local governments in
strengthening and improving law enforcement at every level by national
assistance.” [Emphasis added.] The clear import of this statement is that all
programs - funded by LEAA must in some manner assist State and local

governments. This sentiment is also expressed in the legislative history of the.

act. Accordingly, in answering your question, the first issue that must be
resolved is whether Puerto Rico, the Virgin Islands, Giiam, American Samoa,
and the Trust Temtory of the Pacific Islands are “Smtes” within the meaning
of the act.,

“State” is defined in Section 601(c) of the act to mean “any State of the :

United States, the District of Columbia, the Commonwealth of Puerto Rico
and any territory or possession of the Umted States.” Puerto Rico is expressly

included in the definition and is therefore covered by the act. The Virgin =

Islands, Guam, and American Samoa are all defined by other provisions of
Federal law as territories or possessions of the United States (48 U.S.C.
Sections 1405, 1421(3), 1661) and therefore are also included in the definition
and covered by the act. The Trust Territory of the Pacific Islands, however,
presents a problem in this context.

The Trust Territory of the Pacific Islands is held in trust by the United
States under an agreement with the United Nations, This agreement was
approved by a Joint Resolution of Congress ‘on July 18, 1947, and is noted at
48 US.C.A. Section 1681. Under the trusteeship agreement and the laws

enacted pursuant to it, the United States administers the Trust Territory in
‘much the same -manner as it does its other territories. The Trust Territory is

governed by a High Commissioner appointed by the President and receives an

annual appropriation from Congress. However, under the agreement with

the United Nations, ultimate authority over the Trust Territory resides

~with the Security and Trusteeship Council of the United Nations and not with
,the United States. The United States does not exercise sovereignty over the

Trust Territory but instead is required by the trusteeship agreement to “pro-
mote the development of the inhabitants of the Trust Teérritory towards self-
government or independeiice.” Citizens of the Trust Territory are neither
citizens of the United States nor nationals.

Conclusion

Because the United States does not exercise sovereignty over the. Trust
Terntory of the Pacific Islands, the Trust Territory should not be considered a
‘temtory or possession of the United States” nor a “State” within the
meaning of Public Law 90-351. This interpretation is clearly supported by the
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coﬁsiderable volurne of case law which evolved during .fhe last century and the
early part of this century when the United States was growing and acquiring
many new territories. For example, in a case involving the Utah territory, the

Supreme Court held in 1896 that “territories of the United States™ are lands

over which Congress has “the entire dominion and sovereignty, national and

municipal, Federal and State” (United States v. McMillan, 165 U.S. 504, 510).

Similar statemenis are found in Dorr v, United States (195 U.S. 138 (1904)),
involving the Philippine Islands, and Murphy v. Ramsey (114 U.S. 15 (1885)),
also dealing with the Utah territory. This opinion is in agreement with an
earlier LEAA legal opinion which considered the definition of *“State” in

Section 601(c) and concluded by implication that trusteeships (such as the

Trust Territory of the Pacific Islands) are not included in this definition.
Since the Trust Territory of the Pacific Islands is not a State, the area is not
eligible for block grants or other forms of assistance available to States under

Title 1. Colleges and universities in the area (if there are any) are not eligible ‘! |
for LEEP awards, and citizens or residents of the Trust Territory are not i

eligible for any form of assistance under Title I by virtue of their citizenship or

residence in the Trust Territory. However, students from the Trust Territory ’
may be eligible for LEEP loans or grants through schools located in Puerto ;
Rico, the Virgin Islands, Guam, or American Samoa, which are “States” and - :
are eligible for Title I awards. Section 406, when read in the broad context of
the rest of the act, does not restrict qualifying schools to awarding loans and -
grants to persons who are citizens or nationals of a State as that term is defined ..

by the act. ,

The test is whether the loan or grant in question would have the purpose of :
improving and strengthening law enforcement in State and local governments, -

The test would be met if the loan or grant recipient, though not a citizen or -
national of an included State, were or intended to become a permanent °

resident of a State, were eligible for post-study employment in a State in a field

related to law enforcement, and otherwise satisfied the requirements of the -

LEEP Guidelines. Thus; for example, a citizen of the Trust Territory of the
Pacific who permanently resides in Guam or intends (and is eligible) to become
a permanent resident of Guam and intends (and is eligible) to pursue a law

énforcement career.in Guam or some other “State” would be eligible for a
LEEP loan through the University of Guam, assuming he otherwise qualified °

under the LEEP Guidelines. . ', :

The LEEP manual provides (Chapter II-A-1) that, as a condition of :

eligibility for LEEP funds: .

"The Egj‘iilicant must be z;;"cﬁizen or national of the United States or a person who is
in the United States fof;other than a temporary purpose and intends to become a
permanent resident thercof,

In order to cover situations such as that presented here, and in keeping with -

this opinion, it is recommended that this section be rewritten as follows: {the
italics indicate new language): :
The ap‘pﬁcant’ must be a citizen or national of the United States or a person who is

in the United States, its possessions or its territories, for other than a temporary
purpose and s or interids to become a permanent resident thereof. -

¥
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Specific questions as to*r,esidencyﬂ of citizens of the Trust Territory living in

Guam should be referred to:the Guam Office of the United States Bureau of

Immigration and Naturalization.

Legal Opinion No. 7?0-7—Actiovn‘ Funds Not Requiré&:‘*by Local
Units—March 3, 1970 - : :

TO: Director
Office of Law Enforcement Programs, LEAA

This is in response to your request for LEAA’s views concerning the
provision in Section 303 of the Omnibus Crime Control and Safe Streets Act of
1968 (Public Law 90-351) which authorizes LEAA to fix dates on which 75
percent “local availability”. funds not required by local units within a State
may be spent by the State Criminal Justice Planning Agency (SPA). One
conclusion is that LEAA must fix dates within the Federal fiscal year in which
the State block ‘grant is approved, and that therefore, June 30 is the latest date

ina giverf fiscal year that may be designated, even though this may leave a very "
short period for local participation when grants are approved late in.the fiscal

year. g N :

. T%nis Office doesrnot believe, however, that LEAA is confined to fixing dates
within the Federal fiscal year in which the State block grant is approved; the
dates may be fixed with reference to a reasonable length of time after the date
of approval of individual State grants, even if the date in some cases falls after
the end of the Federal fiscal year in which the grant is-approved. -

Parag'raph (2) of Section 303 provides that an SPA must make available to
local units at least 75 percent of all Federal funds granted to it “for any fiscal
year.” The final sentence of the section then provides that any portion of such
75 percent funds made available to local units “in any fiscal year” which aré
EOt r'equxred by such units may be spent by the SPA on dates fixed by LEAA

during that year.” Although the term “any fiscal year” seems on first reading

i to refer to the Federal fiscal year, this interpretation is not upheld by a reading

of the section in the context of all of Part C. Nothing in Part C requires that a
grant year be made to correspond with the Federal fiscal year, and, in fact,
LE{\A has administratively fixed a different grant year for plan revision and
action fund application purposes. In view of this, the Section 303(2) phrase

- “funds granted to the . . - [SPA] ... for any fiscal year” and the phrase “in any

fiscal year” in the last sentence of Secticn 303 could refer logically to a grant

I ﬁscal year which is different from the Federal fiscal year. Pursuant to this
i Interpretation, LEAA could fix dates for SPA expenditure -of unused local
1 funds by reference to a reasonable period of time after the beginning of the

grant year and period of allowable expenditure, even though such dates might

| fall after the end of the Federal fiscal year during which the grant is made,

The legislative history of Part -C suggests that Congress intended “the

: ?rovision agd the virtually identical provision in Part B applicable to planning
k’ ur}ds (Section 203(0)? to be implemented in this way, i.e., by permitting lecal
| units a reasonable period of time after funds are granted to the SPA to make

g et
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known their intention to use the local funds. The section-by-section analysis of (
the Dirksen block grant amendment inserted in the Record by Senator Romuan

L. Hruska on May 16, 1968, and by Senator Everett M. Dirksen on May 24 |

e day after the bill passed the Senate) explains Section ¢) as follows:
(the day after the bill d the S ) explains Section 2034{¢) as foll

Tt is intended that this provision be implemented in such a way that a reasonable
time be fixed for units of local government to participate, to make their intentions
known to the State agency. As to the requirement for available funds, if Federal grant |
assistance becomes available on the first of the fiscal year, the Law Enforcement '
Assistance Administration might reasonably require that the State agency accept |
applications for a minimum of 3 months from local governments and normally not
longer than 6 months, If there is not sufficient interest by the lo¢al governments, then !

the State agency would have use-of the uncalled-for funds during a significant portion

of the remaining fiscal year,

This detail is not repeated in the part of the analysis dealing with Section;i
303; it is merely stated that local action funds shall revert to the SPA’sif not'
claimed within the times fixed by LEAA. It seems safe to conclude, however,|

that both sections were intended to be implemented in the same way.

The controlling language in the analysis is the opening statement that local: i

units should be afforded a “reasonable time” to make known to the SPA’:
their intention to participate in the grant program. The example'given of ho
the provisions might be implemented seems to refer to the Federal fiscal yea

but it explicitly assumes that the block grant will be approved on the first of
such fiscal year, in which case local units can be given up to 6 months to pick®
up on the local availability funds and still have 6 months left for SPA use of . ;
unclaimed funds. In fact, however, LEAA appropriations have been approved
midway in the fiscal year, and State grants have been approved 3 or 4 months:-
later, leaving only 2 or 3 months at most remaining in the Federal fiscal year.; -
Interpreting Section 303 to require revision dates to be fixed before the end of; |

the fiscal year would frustrate, at least in Pari C, te intent of Congress. Either,

the local units would be afforded less than a reasonabie period of time to make
their decisions, or no reversion dates would be fixed by LEAA, and the SPA’:
could not spend funds not eventually claimed by local units. In such |
circumstances, it more nearly accords with the way Congress intended Section):
303 to be implemented to use the grant year as the relevant reference period, |
and fix the date for reversion of unused local funds to the SPA at a reasonable |
period (6 months, for example) after grant approval, even though the date may!

fall after the end of the Federal fiscal vear.

Guidelines should be revised to provide that SPA’s may spend 75 percgntjt :

local funds not claimed within “X” months after approval of the State grant,

provided adequate notice and opportunity to apply, etc., have been afforded to; -
local units, and LEAA has been advised beforehand of the amount of such;

L.

unclaimed funds and the method of determination and has approved.

i
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Ligai !Opigiog No. 70-8—Direct SPA Subgrants of 75 Percent
“Local” Funds to Entities Other Than Local G
Units—Agpril 10, 1970 . evemmental

TO: Director
Office of Law Enforcement Program, LEAA

. This is in response to your memorandum of April 9 requesting LEAA’s
views as to whether a State Criminal Justice Planning Agency (SPA) may grant
or contract 75 percent local action funds directly to entities other than units of
general local government “if the local units agree to let the product of such
contra}cts or grants stand in lieu of a direct distribution of funds to them.”

It Is the opinion of this Office that such grants and contracts are proper
assml,l)mmg co}?szentfagd acceptance by the units of local government, ’

aragraph 2 of Section 303 of the Omnibus Crime Control and Safe

Act ?f 19§8 (Public Law 90-351) provides that at least 75 perceﬁt osftfa:t}f
St§te § action grant “will be available” to focal units or combinations of such
gmts. Tius'provision is interpreted to mean that the funds normally should be

made available in the form of subgrants or other fund transfers from the SPA
to local units or combinations of local units,” (1970 Grant Guide, p. 54
However, LEAA expressly permits the costs of services provided by the States
to be charged as funds made available to local units if the local units agree.
(1970 Grant Guide, p. 55.) There is no reason why the same rule should not
apply wh.ef'e local units agree to accept the product of grants or contracts with
other entities in lieu of the direct receipt of funds from the SPA. This would be
true especially in the hypothetical situation described in your memorandum
where the local unit cosponsors the application by the other entity anci
expressly au'thorizes the distribution of funds to the other entity in case the
application is approved. The end result is no different in effect from a direct
grant to the local unit foﬂowed by a subgrant or contract to the other entity.

:l“he range of grantees or contractors who may receive and utilize 75 percent
acthn funds for the benefit of local units is unlimited. Included would be
public an‘d private educational institutions, public agencies, or private
proﬁt;nalgng or nonprofit corporations. For example, a local unit or a
combmatx_on of local units may agree to have its share of 75 percent funds
granted directly to a State agency which will use the funds to provide training
for local law enforcement officers or {0 a private organization which will use
the funds to support a juvenile delinquency control program that will benefit
the local units. Similarly, all of the local units in a State may agree to have a
Shafq for a given year used by the SPA for grants or contracts to nonlocal
entities to renova_te and update the State correctional system.

LEAA and its Regional Offices should carefully scrutinize all such
:lrrangements, ho.w.ever:, to be sure the local units are fully advised of their right
lo receive and qtﬂlze the funds directly, if they prefer, and to assure that the
ttr)calsfumtrs receive products or services of direct and sufficient benefit, Also,
. ;'n;r aiff of funds(to profitmaking organizations must be by contract instead of
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Legal Opinion No. 70- 9~El|glblhty of American Samoea and the
Trust Territory of the Pacific for LEAA Funds—May 28, 1970

TO: Assistant Director, Pacific Division
Office of Territories, U.S. Department of the Interior

‘This is in response to your letter concerning the eligibility of American (
Samoa and the Trust Territory of the Pamﬁc Islands for assistance under the

various programs of LEAA.

LEAA was created by Title I of the Omnibus Crime Control and Safe :
Streets Act of 1968 (Public Law 90-351) to “assist State and local governments. |
in strengthening and improving law eaforcement.” “State” is defined in |
Section 601(c) of the act to mean “any State of the United States, the District

of Columbia, Puerto Rico and any territory or possession of the United

States.” LEAA, as'nioted in your letter, has five basic programs under which it 1

: “makes funds aviilable to assist these States and their units of local government.

Pursuant to Parts B and C of the act, LEAA makes planning and action | | gy req. including territories which qualify as States under the act, such as

grants to each State for planning and implementing action programs to improve :
law enforcement. Funds appropriated for these programs are distributed to the !

States on a population basis. These grants are made to State Criminal Justice
Planning Agencies (SPA’s) established in each State under the jurisdiction of |

the State’s chief executive. LEAA also'makes discretionary grants under Part C 5 :

to States and units of local government. “Discretionary grants,”

discretion of LEAA to States and units of local government. Under Part D of
the act, LEAA’s National Insiitute of Law Enforcement and Criminal Justice

makes grants and contracts with public agencies, institutions of higher learnmg,
and private organizations for research and development to improve and |
strengthen law  enforcement in the Statés. LEAA also has an academic ;-
assistance program under which it makes grants under Part D to institutions of .| |
higher education in the States, These insititutions in turn make grants and |

loans to students employed in law enforcement or preparing for law ;‘j ‘Model Cities funds siay be used to supply the non-Federal contribution to the

‘cost of projects funded under LEAA grants.

enforcement careers.
Conclusions : o

-American Samoa is a territory of the United States and is therefore a State
within the meaning of the act. Accordingly, American Samoa is eligible on the

same terms as the other States for funds under all five programs and is in fact -}
presently receiving financial assistance from LEAA. American Samoa has |
established an SPA which has received a planning’grant of $23,000 from the |

fiscal year 1970 budget In addition, the SPA in American Samoa recently
received action and discretionary grants of $50,000 in fiscal year 1970 funds.

The Trust Territory of the Pacific Islands presents a different 'oroblem |

because the United States does not exercise sovereignty over the Trust |

Territory. The Supreme Court in numerous cases has held that an area isa |

as the name
‘mightsindicate, are not made on a population basis but are distributed at the . |
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- “territory of the United States” if the United States exercises sovereignty over
i it. Consequently, the Trust Temtory is not a “territory of the United States™

in the legal sense and is not a State for the purpose of Title I of the Safe Streets
Act.

Since as noted planning, actxon, and dlscretlonary grants are made only to
States as defined by the act, the Trust Terntory is not eligible for these funds.
However, a few Institute grants have been given to organizations not located
within the States where it was clearly shown that the project ceuld not be
performed by organizations Jocated within the States and where the project
had a direct bearing on:improved law enforcement in the States. Organizations

 in the Trust Territory with research and development capabilities are eligible to

submit proposals to the Institute for programs that meet these criteria. It
should be noted that Institute grants or contracts are made on a selective basis
for projects which meet the priorities established in the Institute’s annual
program and project plan, and are awarded, where feamble, on a competitive
basis.

Finally, the act does not limit eligibility for Academic Assistance loans and
grants to citizens of the States. Accordingly, citizens of the Trust Territory
who"are, or intend to become, permanent residents of any State of the United

Guam=who are eligible and intend to pursue post-study employment in a field
related to law enforcement, and who otherwise satisfy the requirements set
forth'in LEAA’s;Law Enforcement Education Program Manual are eligible for
grants and loans! from institutions of higher education, such as the University
of Guam, that are located in a State and are receiving Academic Assistance
grants from LEAA. -

Legal Opinion No. 70-10—Use of Model Cities  Grant Funds to
Matbh LEAA Grant Funds—June 10, 1970

TO! Assoclate Admlmstrator, LEAA

This responds to your request for an opinion on the question of whether

Section 105 of the Demonstration Cities and Metropohtan Deveiopment
Act of 1966 (Public Law 89-754, 80 Stat. 1255) authorizes grants for the
purpose of paying up to 80 percent of the aggregate amount of non-Federal
contributions to projects and activities assisted under other Federal grant-in-
aid programs which are “carried out in connection with” Model Cities
demonstration programs. A program is deemed to be carried out in connection
with-a Model Cities demonstration program if it is “closely related to the

4 physical and social problems in the area of the city covered by the program”

and “can reasonably be expected to have a noticeable effect upon such

- problems.” LEAA programs and projects qualify under these criteria, and if -
{ they are included within the applicant city’s “comprehensive city demon-

Stration program,” the non-Federal share of the costs of such programs and

| Projects may be paid from Model Cities grant funds .




|

""included in that definition. ,

- 'Legal Opinion No. 70-12—Use of Action Funds to Purchase
" National Guard Equipment—July 21, 1970 o

| TO: Director
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This conclusion /s teflected in LEAA’s current Financial Guide, which statésr i
(p. 39) that the general prohibition against using Federal funds from other

grants to pay the match for LEAA programs and projects does not preclude the

use of Model Cities funds to match Title I planning and action grants of the;

Omnibus Crime Control and Safe Streets Act of 1968 (Public Law 90-351).

&
H

Enforcement Agency’—June 11, 1970

TO: Director I

Office of Academic Assistance, LEAA

This responds to your memorandum dated. June 3, 1970, requesting an 7

opinion as to whether or nitithe term “publicly funded law enforcement
agency” in Section 406(c) of the Omnibus Crime Control and Safe Streets Act!
of 1968 (Public Law 90-351) can be construed to include privately chartered;

or incorporated rehabilitation agencies (such as Lincoln Hall in New York:

State, described in the material you forwarded with your memorandum) which

obtain a large part of their operating funds from State or local agencies as;

compensation for the treatment of persons assigned to them by State or local

i

courts, : y

1t is the opinion of this Office that such agencies are not “publicly funded !

law enforcement agencies” within the meaning of Section 406. Even outside of |
the context of the act, the term “publicly funded law enforcement agency”! |

most logically means an agency or instn'{,mentality of the Federal Government |
or of a State or local government which is fully funded by that government and |

fully subject to its jurisdiction and control. Considered in the context of th‘ei ;’
act, that implication is even stronger. The act distinguishes between public and:

private agencies and organizations in a number of places (Section 402(b), for!

example) and clarifies the distinction by defining “public agency” (Section -
plo) Y BP gency™ ( | equipment for the State National Guard. There should be no objection,

601(i)) to include:

. <. any State, unit of local government, combinations of such States or units, or any
department, agency, or instruméntality of any of the foregoing.

It is clear that the term “publicly funded agency” means “public agency” as
defined in Section 601(j), and that private agencies such as Lincoln Hall are not;

I
i

TO: Director '
Office of Law Enforcement Programs, LEAA

Thisiizy_is in .response to your request for an opinion concerning the |
¢ligibility of the National Guard for funding under Section 301 of thei
Omnibus Crime Control and Safe Streets Act of 1968 (Public Law 90-351), -

S
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Specifically, you were concerned with provisions in the Maryland, Louisiana,

and Ohio comprehensive plans for the purchase of riot control equipment for -

their State National Guard units, ‘
LEAA was organized under Title T of the Safe Streets Act “to assist State
and local governments in improving and strengthening law enforcement.” The

i1 primary thrust of the act is directed toward assisting the police, corrections,

Iegal Opinibn No. 70-11—Definition of “Publicly Funded Lawi’: and court functions of law enforcement, and there is no indication that

Congress intended that the act would authcrize the purchase of equipment for

the National Guard. E
National Guard units are organized under the authority of Article I, Section

8 of the United States Constitution as implemented by Title 32 of the United

; States Code; Congress, pursuant to this authority, annually appropriates funds

to be used in the purchase of equipment by the National Guard. The
Department of the Army, National Guard Buseau, was contacted in this regard
and they stated that over 95 percent of the costs of the National Guard units in

the States are paid for with Federal funds and that these funds have been used’::.
-} in the past to purchase riot control equipment. The National Guard Bureau *
also indicated that tear gas guns, face masks, shields, command and control °
vehicles, radios, and the like are provided by the Army to the State National =

Guard \inits for riot control purposes. The Bureau did state, however, that in
the pastésome of this equipment has not been available when needed by a
particular unit of the Guard.

~ It can be argued that the Safe Streets Act would authorize States to
purchase equipment which is to be used directly and in substantial part when

- the National Guard is engaged in the prevention and control of civil disorders.

The use of this equipment in this manner would have a direct effect on
“improving and strengthening law enforcement.” However, the fact that
Congress provides separate funds for the National Guard to.use in the purchase
of riot control equipment would appear to weaken this argument.

Accordingly, action funds should not be used to purchase riot control

however, to a State or unit of local government purchasing such equipment and

1 making it available to the National Guard on an “as needed” basis for riot
i control when it can be shown that the equipment is not available from the *
Army. It should be noted that LEAA since its inception hasheld consistently
that its funds are not available directly to the National Guard for the purchase

of equipment.

{ Legal Opinion No. 70-13—Interpretation of Section 406 in Regard
to Grant Eligibility—July 31, 1970

Office of Academic Assistance, LEAA

~ This is _in;;{_rqsponse to. your memorandum requesting an opinion as to
whether LEEP grant recipients must be matriculated in degree programs or

;
i’j;

i e
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may nierely be enrolled and taking courses that could be credited toward a|

degree, . : L1

Section 406 of the Ompibus Crime Control and Safe Streets Act of 1968:5 :
(Public Law 90-351) authorizes LEAA to carry out programs of academic|
educational assistance to improve and strengthen law enforcement. This is!
done, in part, by providing grant assistance to “officers of any publicly fundedz» ;

law enforcement agency enrolled on a full-time or part-time basis in courses:

included in an undergraduate or graduate program which is approved by the!

H

Administration and which leads to a degree or certificate, . . . (Section 406(b)|

and (c).) b

P

Your question in regard to grant eligibility under this section has two parts,: |

First, must a grant recipient be formally enrolled in an institution of higher!
education to be eligible for assistance? The problem arises where colleges do

not require that a student taking night or summer school courses be amepted% ,

for enrollment. Consequently, a police officer could receive grants over
period of time to take such cousses, decide that he would like to receive a;
degree, and be rejected by the institution when he applied for admission. The/|

second part of the question is whether a grant recipient, otherwise enrolled, has,

to be matriculated in a degree program, or merely may be undertaking courses%
which can be credited toward a degree if he should later decide to seekone. |

Unfortunately, there is little legislative history to aid in interpreting Section-

406, Tt was not in the bill originally passed by the House of Representatives;

(August 8, 1967, House Report 6037), but was added by amendment in the! |
Senate Judiciary Committee, However, in the committee report accompanyingﬁ'

the amended bill there are a few paragraphs directly addressed to Section 406,;
They indicate that in formulating the provision the Judiciary Committee relied:

almost exclusively on the report and recommendations of the President’s! ;

Commission on Law Enforcement. (Senate Report 1097, 90th Cong., 2d Sess.|
38 (1968).) ;?
The Commission Report emphasizes the need for higher educational;

standards for police personnel and concludes that the quality of police service!

will not significantly improve until such standards are established. In a,‘?

recommendation specifically endorsed by the Judiciary Committee, the! |
ultimate educational goal of police departments was set at a baccalaureate! |
degree for all personnel with general law enforcement powers. (President’s] {
Commission on Law Enforcement and the Administration of Justice, Task; }
Force Report: The Police, pp. 126-128 (1967).) This emphasis on upgrading, ;
educational Jevels is not to be confused with vocational training: “Although:

there is a need for vocational training, it is not and cannot be a substitute fora

liberal arts education. ..,” (Commission Report, p. 127.) The act itself em| |
bodies this distinction; training functions are dealt with in a number of sec]

tions, whereas education is expressly covered only in Section 406.

This strongly suggests that the purpose of Section 406 is to upgrade the
educational levels of law enforcement personnel by encouraging academic work
that leads to a college degree. The phrase “leads to a degree or certificate”
needs to be emphasized because it indicates the type of education that
Congress intended to encourage—a study of the liberal arts (though restricted
to an area related to law enforcement). (See Commission Report, pp. 127-128))
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Consequently, vocational training courses or nondegree academic work are
outside the coverage of the provision. Such an interpretation conforms easily
with the language of the section requiring that a grant recipient be enrolled in
courses that are included in an undergraduate or graduate program, and that
the courses lead to a degree or certificate. These conditions would be
inexplicable if they were not intended to channel recipients toward liberal arts
degrees.

Accordingly, it is the opinion of this Office that a student not enrolled in an
educational institution, even though he may be taking courses there, is not
eligible for assistance. Essentially, such a student is auditing courses—a
stiuation outside the provisions of Section 406. The lack of admission
requirements and academic credit may indicate that the courses are primarity
vocational in nature and/or inferior in quality compared to regular courses
within the institution, In addition, the students themselves may lack the ability
to perform college level studies successfully. While it is recognized that this
may not always be the case, the provisions of Section 406 must nevertheless be
observed. Students must be enrolled in courses included in a regular academic
program in the college in order to qualify for assistance. '

However, the phrase “leads to a degree or certificate” should not be
construed to mean that all recipients are required to matriculate in a degree
program, The phrase should be interpreted to include those students who,
while not working toward a degree, are taking courses which can be credited
toward a degree. It is the type of course undertaken that is determinative in an
individual case, not the program pursued. If the course is part of a regular
academic program and can be credited toward a degree, it is sufficiently
“nonyocational” to qualify for assistance. (See LEAA, Law Enforcement
Education Program Manual, Ch. IV, I (1969),) To construe Section 406
otherwise would unnecessarily limit its coverage and thereby frustrate the
intent of Congress.

To summarize, both the language and the legislative history of Section 406,
lead to the conclusion that it is intended to upgrade the educational levels of
law enforcement personnel by enabling them to obtain college degrees. It must”

be emph?s_ized that it is education, not vocational training, that is the object of
the provision. To insure that that object is carried out, Section 406 requires

that grant recipients be enrolled in courses within an undergraduate or graduate

program leading to a degree or certificate. These requirements must be observed
if the program is to comply with the intent of Congress. However, the degree
requirement is satisfied if the course can be credited toward a depree; itis not
necessary for the student actually to be working toward a specific degree or to
have matriculated in a degree program.
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Legal Opinion No. 70-14—Block Grant Concept: Litigation
Report—October 16, 1970

TO: Assistant Attorney General
Land and Natural Resources Division, U.S. Depariment of Justice

LEAA was established under Title I of the Omnibus Crime Control and Safe
Streets Act of 1968, (Public Law 90-351, 82 Stat. 197,42 U.S.C. 3701 et seq.)
“to assist State and local governments in improving and strengthening law
enforcement.” Pursuant to Parts B and C of the act, LEAA makes annual
matching “block” grants to each of the States for planning and implementing
programs to improve law enforcement.

The situation in question conceins LEAA’s fiscal year 1970 block action
grant to the State of Virginia. This grant was made pursuant to Virginia’s
comprehensive plan for the improvement of law enforcement, which was
approved by LEAA, In its plan, Virginia set aside a portion of its block grant
funds for the construction of prison facilities, including a reception and
medical center. The comprehensive plan did not disclose the proposed location
of any of the prison facilities, although the complaint alleges that the reception
and medical center will be built in the Green Springs area of Louisa County,
Virginia. The complaint asks for a permanent injunction to prevent the
Associate Administrators of LEAA from delivering any amount of Fedgral
funds to Virginia to build the Green Springs facility. S

Subsequent to the filing of the complaint, LEAA attempted, at the requiest
of the U.S. Department of Justice, to determine if there were any avenues of

compromise open in this case. LEAA was particularly interested in:determining |

whether Virginia was irrevocably committed to building the prison facility at
Green Springs. Discussions were held w.th personnel of the Virginia Depart-
ment of Insiitutions and Corrections; they stated that Virginia conducted
extensive studies and found that the Green Springs site was the best possible
location in Virginia for the facility in question. The Institutions and
Corrections Department also stated that if adequate water were found on the
Green Springs site, immediate steps would be taken to initiate construction of
the facility. The Green Springs site subsequently was found to contain
adequate water. The Assistant Attomey General of Virginia then contacted

LEAA and stated that Virginia wanted to move ahead with the building of the :

prison facility as soon as possible. He asked if LEAA would object to an
expedited hearing. The matter was then referred to the Justice Department’s
Land and Natural Resources Division.

Legal Considerations

Congress, in the preamble to the LEAA legislation, stated that “Crime is
essentially a State and local problem that must be dealt with by State and local
governments if it is to be controlled effectively.” (82 Stat. 197, 42 U.S.C.
3701.) Pursuant to this philosophy, the act established a matching grant-in-aid

program under which LEAA makes annual block planning and action grantsto ‘

the States. The grants are called “block” grants because the grant funds are
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required by the act to be allocated in lJump sums among the States on the

‘{ pasis of population for distribution and expenditure by the States and cities
3 according to criteria and priorities determined by the States and cities them-

selves. (82 Stat. 197,202, 42 U.S.C. 3736.) LEAA also makes “discretionary”
action grants which may be distributed at LEAA’s discretion to States or

8 directly to units of local government for categorical purposes.

Block planning grants are utilized by the States to establish and maintain

t State Criminal Justice Planning Agencies (SPA’s). The SPA is created or
1 designated by the chief executive of the State and is subject to his jurisdiction
(82 Stat. 199, 42 U.S.C. 3723). Each SPA determines needs and priorities for'-

the improvement of law enforcement throughout the entire State. The SPA
then defines, develops, and correlates programs to improve and strengthen law
enforcement for its State apd all the units of local government within the
State. All of this material and information is incorporated into-a compre-
hensive statewide plan for the improvement of law enforcement which is
;r;gga;ly submitted to LEAA for review and approval. (82 Stat. 199, 42 U.S.C.

When a State’s plan has been reviewed and approved, the State is eligible to

| receive its allocated block action grant for that fiscal year. It should be noted
1 that LEAA is required by statute to make block action grants if the SPA has an

approved comprehensive plan that conforms with the purposes and require-
ments of the Safe Streets Act (82 Stat. 201, 42 U.8.C. 3733) and with rules,

{ regulations, and procedures established by LEAA consistent with the Safe
- Streets Act (82 Stat. 205, 42 U.S.C. 3751). Under the block grant program, the

States or.der their own priorities through the comprehensive plan, and LEAA
cannot dictate to State and local governments how to run their criminal justice

1 systems so lc?ng as the plan is consistent with the act. LEAA does does not
- approve or disapprove specific projects in the comprehensive plan unless they
are inconsistent with the provisions of the Safe Streets Act. :

The block grant approach was written into the Safe Streets Act on the flcor
of the Senate by an amendment offered by Senator Everett M. Dirksen. (114
Cong, Rec. 14753 (daily ed. May 23, 1968).) In explaining the amendment,
Senator Dirksen contrasted block grants with the categorical grant system

1 under which most other Federal grant programs operated at that time. Under

categorical grant programs, the Federal Government sets the purpose and terms

- for the use of grant funds by the States and units of local government. Sextator

Dirksen stated in criticizing these programs:

the%ia ctce)uirss:;kwhen t}uz money is granted, a little of the flexibility and the liberty of
] en away because it has to comply with the conditions of the grant. (11
Cong. Rec, 14753 (daily ed. May 23, 1968).) grant. (144

.; Later in the debate the Senator stated:

So the [criminal justice] system is outmoded, and to dum illion i
T ] 8 s ‘ p $500 million into the
system with Its fragentation and its weaknesses is going to be a waste of the people’s
If’lllox}e.y._ This is the reason for the so-called block grant amendment. We still have some
exibility, namely 15 percent [as discretionary action grants], but the emphasis and

focus is upon the State, where it i
ool upon U , Where it ought to be. .. .(114 Cong. Rec. 14754 (daily ed.

e e,
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Senator Edmund S. Muskie, speaking against the block grant amendment,
criticized it as follows:

By contrast, under the block grant amendment, ali Federal grants would be made &

solely to the States, under a strict allocation formula, and the States alone would be .

responsible for distributing the funds to local governmenis, (114 Cong. Rec. 14754 b3
(daily ed. May 23,1968).) ‘ -

- : |
Senator J. Strom Thurmond, in supporting the block grant amendment,

gave five reasons why it should be accepted by the Senate, the most pertinent |

of which follows:

P

Fourth, th¢ block-grant amendment would lesien the likelihood of Federal ‘
domination of programs administered under this bill, The power io grant or fo
withhold Federal funds is most persuasive, If this power is concentrated in an agency in -
Washington, the opportunity for stifling and dictatorial control from the Federal |
Government is clearly present. In an area as important and semsitive as law .-
enforcement, the praspect of imposition of Federal standards not required by statuteis /-

disturbing. This 1Federal domination and control is as likely to occur through the ; |

normal bureaucratic procedures involved in approving grant applications from ;%
thousands of focal applications and thousands of local jufisdictions as it is through :
design, In either case, Federal control is undemocratic, rentoved from the people, and %
iess likely to consider local problents and conditions, . !
i
1

The block-grant approach wounld provide for overall approval of statewide i !

comprehensive plans at the Federal level, but the actual devising and implementing of \

plans and programs at the State and local level. (114 Cong, Rec. 14759 (daily ed. May |
23, 1968).) : , i

In a similar vein, Senator Roman L. Hruska stated:

Mr, President, because block grants would leave the responsibility of law ‘
enforcement and the control of the funds with the State governments, the program :

would. also contain the coordination and flexibility required, State planning agencies |

would be able to establish coordinated, comprehensive State plans and establish ;.
priorities governing law enforcement agencies and the systems of courts and | ;
correctional, as well as penal, institutions, This is best accomplished at the State level, |
State plans would be designed and created by persons with an expertise in all aspectsof 1.
law enforcement in their State and municipalities. They would have firsthand, athome |}
understanding, information, know-how, and “feel™ for conditions, needs, and =

priorities. (114 Cong. Rec. 12824 (daily ed, May 10, 1968).) g

i
f
§

It should be noted that a pure block grant is defined normally as one made
to a State or a unit of local government for a broad functional area with the ;-
decision as to its exact application left to the recipient. The LEAA program, as |
noted by Senator Hruska, who: was a cosponsor with Senator Dirksen of the |
block grant amendment, is not a pure block grant program within this!"
definition. (114 Cong. Rec. 12824 (daily ed. May 10, 1968).) The Safe Streets
Act, while leaving the selection and implementation of law enforcement .’}
programs with the States, imposes certain conditions for the approval of grants { 4
with which the SPA’s must comply. Thus, LEAA must see that the plans{
submitted by the SPA’s are truly comprehensive and clearly outline the | {

o
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projects for which funds are requested. Furthermore, Section 501 of Title I of
the Safe Streets Act (82 Stat. 205, 42 U.S.C. 3751) provides that:

The Administration [LEAA] is authorized, after appropriate consultation with
representatives of States, and units of general local government, to establish such rules,
.regulations, and procedures #s are necessary to the exercise of its functions, and are
consistent with the stated purpose of this title, ~

Under this authority, LEAA has established procedural guidelines for the
preparation and submission of comprehensive plans, and fiscal guidelines for
the expenditure of funds, In addition, LEAA has established certain conditions
with which the SPA’s must comply. The purpose of these guidelines and
conditions is to assure that the SPA’s follow sound administrative and fiscal
management policies in the utilization of the block planning and action grants.
The imposition of these guidelines and conditions is consisient with the Safe
Streets Act, which specifies that each comprehensive plan shall “provide for
such fiscal control and fund accounting procedures as-may be necessary to
assure proper disbursement of and accounting of funds :eceived under this
title” (82 Stat. 201, 42 U.S.C. 3733(11)) and shall “provide for the submission
of such reports in such form and containing such information as the
Administration may reasonably require” (82 Stat. 201, 42 U.S.C. 3733(12)).
This imposition is also consistent with Section 521 of Title I of the Safe Streets
Act (82 Stat. 208, 42 U.S.C. 3769), which provides:

(a) Each recipient of assistance under this Act shall keep such records as the
Administration shall prescribe, including records which fully disclose the amount and
disposition by such recipient of the proceeds of such assistance, the total cost of the
project or undertaking in connection with which such assistance is given or used, and
the amount of that portion of the cost of the project. or undertaking supplied by other
sources, and such other records as will facilitate an effective andit.

(b) The Administration and the Comptroller General of the United States, or any of
their duly authorized representztives, shall have ‘access for purpose of audit and

examinations to any books, documents, papers, and records of the recipients that are
pertinent to the grants received under this title,

LEAA has also established grant conditions with respect to copyrights and
patents, which are designed to assure that the benefits of one State’s efforts
with block grant funds may be freely uitlized by other States or units of local
govex_n;nent without the imposition of royalties. Similarly, LEAA imposes a
condition requiring that the States and units of local government receiving
block grants comply with Title VI of the Civil Rights Act of 1964 {42 U.S.C.

- 2000d (1-6)(1971).) The application of Title VI was specifically discussed

during.hearings on the Safe Streets legislation before the Senate Judiciary
Committee’s Subcommittee on Criminal Laws and Procedures. The Attorney
General stated at that time that Title VI of the 1964 Civil Rights Act would
apply to all grant programs. ~

Nom.a of the conditions or guidelines imposed by LEAA is in conflict with
the basic principles of the Safe Streets Act block grant concept under which
the States and not the Federal Government have the right to determine the law
enforcement programs to be funded with block action grants. :
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Plaintiff’s Contentions

The plaintiffs contend that under 16 U.8.C. 470, LEAA in making its block
action grant to Virginia was required to take into account the effect of the
proposed prison facility on Bogwell’s Tavern, which is in the Green Springs area
and which is included in the National Register maintained by the National
Trust for Historic Preservation in the United States. Plaintiffs further contend
that 16 U.8.C. 470 requires the Associate Administrators of LEAA to give the
Agdvisory Council on Historic Preservation and opportunity to comment on the
proposed undertaking,

The imposition of such requirements on LEAA is contrary to the legislative
mandate of Congress in writing the block grant structure into the Safe Streets
Act. Under the act, LEAA has no authority to dictate to the State of Virginia
how its block action grant funds shall be utilized. The States have the right to
order their own law enforcement priorities, and LEAA has no authority to
approve or disapprove specific law. enforcement programs proposed by the
States in their comprehensive plans, so long as those programs are within the

cope of the act.

Virginda, in fiscal year 1970, included $225,000 for the Green Springs
project in the comprehensive plan approved by LEAA. The Green Springs
project is authorized under Section 301 of the Safe Streets Act (82 Stat. 199,
42 U.8.C. 3731(b)), which provides in pertinent part that: ;

(b) The Administration is authorized to make grants to States having comprehen-
sive State plans approved by it under this part, for—
(1) Public protection, including the development, demonstration, evalua-
. tion, impl¢.aeniation, and purchase of methods, devices, facilities, and
equipment designed to improve and streéngthen law. enforcement and reduce
crime in public and private places.

*® *® * * *

(4) Construction of buildings or other physical facilities which would fulfill
or implement the purposes of this section,

Virginia’s fiscal year 1970 comprehensive plan met all of the requirements
established for comprehensive plans by the Safe Streets Act and the gnidelines
established by LEAA. Accordingly, LEAA was required under the terms of
Section 303 to award Virginia its allocated share of the fiscal year 1970 block
action grant funds.appropriated by Congress. LEAA was without authority to
take any other action.

The Associate Administrators of LEAA have not acted in violation of any
Federal statute. The unique nature of a block grant as provided by the Safe
Streets Act removes from the Administrators any discretion'over the ultimate
use to which approved funds are put, so-long as that use is consistent with
LEAA's guidelines and the plan originally approved. Insofar as their discretion
has already been exercised 'in the approval of the plan for fiscal year 1970, the
Court should not upset an administrative decision unless it can be shown that
the discretion of the Administrators has been abused. It cannot be said that the
Administrators have abused their discretion by granting funds for the Green
Springs site, since no specific site was proposed in the 1970 plan, nor was any
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specific site required to be proposed by Virginia under the block grant concept.
Even if the Administrators were required to seek the advice of the Advisory
Council on Historic Preservation, they still could not have required Virginia to
follow the advice of the Council.

The complaint is premature insofar as it concerns the 1971 fiscal year
appropriation, since Virginia has not yet submitted its 1971 comprehensive
plan. The appropriate course of action which should be followed by the
plaintiffs would be to present their compiaint to the Virginia SPA in an effort
to influence the exercise of their discretion when the plans for fiscal year 1971
are submitted.

The plaintiffs also contend that LEAA’s block grant to Virginia violates the
National Environmental Policy Act (42 U.S.C. 4321 et seq. (1971)) because the
proposed prison facility will result in irreparable environmental degradation
and destruction of the historical, architectural, and aesthetic value of the Green
Springs area. '

& This is clearly not the case. The National Environmental Policy Act states
at:

1t is the continuing responsibility of the Federal Government to use all practicable
means, consistent with other essential considerations of national policy, to improve
and coordinate Federal plans, functions, programs and resources to the end that the
Nation may ... (4) Preserve important historic, cultural, and natural aspects of our
nationat heritage, and maintain, wherever possible, an environment which supports
dlveISlt}f and variety of individual choice, and (5) Achieve a balance between
population and resource use which will permit high standards of living and a wide
sharing of life’s amenities . . . , (Emphasis added.)

If this act could be read as requiring a Federal agency to withhold grant
funds—and it is not clear that this is the case—the act still would not apply to
LEAA’S block action grants. The declarations and purpose provision of the
Omnibus Crime Control and Safe Streets Act ot 1968 {82 Stat. 197, 42 U.S.C.
3701) states that:

Congress finds that the high incidence of crime in the United States threatens the
peace, secutity, and general welfare of the Nation and its citizens. To prevent crime
and to insure the greater safety of the people, law enforcement efforts must be better
coordinated, intensified, and made more effective at all levels of government,

. Congress finds further that crime is essentially a local problem that must be dealt
with by State and local governments if it is to be controlled effectively.

It is ther_efore the declared policy of the Congress to assist State and local
governments in strengthening and improving law enforcement at every level by nationat
assistance, It is the ‘purpose of this title to (1) encourage States and units of general

- local government to prepare and adopt comprehensive plans based upon their
evaluation of State and local problems of law enforcement; (2) authotize grants to
States and units of 'local government in order to improve and strengthen law
;nforcement; and (3) encourage research and development directed toward the

" Improvement of law enforcement and the developmert of new methods for the
‘prevention and reduction of crime and the detection and apprehension of criminals,

This is a clear statement of a “national policy” that crime must be dealt with at
the State and local level. Under the block grant approach set out in the Safe
Streets Act, the States and local governments have the right o choose their
own law enforcement programs. To apply the National Environmental Policy

REErc——
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Act to require LEAA to withhold block grant funds would be inconsistent with
at least equally compelling “essential consxderatlons of national policy”
embodied in the Safe Streets Act.

-

Legal Opinion No. 70-15—Title | Eligibility of Personnel of
Massachusetts Registry of Motor Vehicles and the Division of Law
Enforcement of the Massachusetts Department of MNatural
Resources—December 7, 1970

TO: LEAA Regional Administrator ‘
Boston

This is in response to your request for an opinion as to the eligibility for
Title I assistance of personnel of the Massachusetts Registry of Motor Vehicles.
You have been advised that personnel of that agency are not eligible for Law
Enforcement Education Programs (LEEP) assistance. You wish to know
whether the agency is eligible for assistance under Part C. You also question
the eligibility of the Division of Law Enforcement of the Massachusetts
Department of Natural Resources.

In the opinion of this Office, the advice concerning the eligibility for LEEP
assistance of personnel of the Massachusetts Registry of Motor Vehicles
correct and applies as well to personnel of the Department of Natural
Resources.

Section 406 of the Omnibus Crime Control and Safe Stmets Act of 1968
(Public Law 90-351) authorizes forgivable loans and grams for inservice law
enforcement officers and persons desiring careers as law enforcement officers.
“Law enforcement” is defined by Section 601(a) to include ‘‘all activities

pertaining to crime prevention or reduction and enforcement of the criminal :
law” (emphasis added). The LEEP Manual (Chapter II-B-2) defines “law.:

enforcement officer” (police component) as including employees of any
Federal, State, or local agency “having as its primary function the enforcement
of criminal laws, in general...” and as excluding employees of afy agency
the primary function of which is the enforcement of civil, regulatory, or
administrative law .. .even though arrest powers may be associated with the
position,” inliring from ‘special police or deputy comm1ssmns issued by a unit
of local, State, or Federal government »

 This LEEP regulation is perfectly “consistent. Wlth the language and | | agencies for Part ¢ eligibility purposes even though they may have some

legislative. history of Title I, and expressly” excludes the two Massachusetts:‘r«f{;ﬁ v

agencies about which you inquire. Both are regulatory agencies concerned with
the implementation of specialized areas of administrative law. Neither agency is
primarily concemed with enforcement of the criminal law. Since théy do not
meet the “

criminal law enforcement officers in the context of Title L

It is also the opinion of this Office that a similar “primary fmichon” test R
must be applied to determine eligibility of agencies and individuals under Part

C, which authorizes block and discretionary grants for “programs and projects

primary function™ criterion, the fact that their employeeshave and 1"}
may occasionally exercise peace. officer powers does not qualify them as

'
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to improve and strenigthen law enforcement.” Since “law enforcement” must
have the same meaning in Part C as in Part D, the Massachusetts agencies and
their employees cannot be considered “law enforcement agencies’.or “law
enforcement personnel” for Part C purposes. Thus, neither agency may receive

a grant for agencywide purposes, such as agency reoroamzatxon, recrultmg of
pexsonnel or training of personnel. And employees of the agencies are not
eligible for assistance—such as executive development fellowship grants—
available only to “law enforcement officers.”

However, this does not mean that the agencies and their employees are
ineligible to receive any kind of assistance under Part C. Under Part C, LEAA is
limited to making grants to States and units of general local government. Each
State must make at least 75 percentof its block grant funds available to local
units. However, the act imposes no limitations on the range of grantees to
whom the States and cities may disburse their respective shares of LEAA
funds, so long as the funds are used for programs and projects to improve and
strengthen law enforcement. Thus, the Massachusetts State Criminal Justice
Planning Agency (SPA) or a local umit in the State may disburse funds to the
Registry of Motor Vehicles or the Department of Natural Resources for any
qualifying crime control program in which the agencies have the authority to
participate. For example, the Registry of Motor Vehicles could receive a grant

from the State or from a city to participate in a program relating to motor

vehicle theft. And the Division of Law Enforcement of the Department of

;  Natural Resources could receive grants to partlclpate m programs relatmg to
" ¢ivil disturbances or narcotics violations.

For the same reasons, this Office previously issued an oplmon that the
District of Columbia Fire Department may not be given a grant for the
purposes of ‘general departmental reorganization and sensitivity training for
departmental personnel, but may be given a grant to buy protective canopies

:.;for fire trucks for use in ﬁghting fires during riots. The primary function of the

D.C. Fire Department is firefighting, not crimefighting; hence, a grant to

- reorganize the department or to support the general activities of the
E dcpartment would not be within the scope of Part C. However, the protective
'{+ canopies Would be useful;only. dunng riots and other civil disturbances, and

thus would: be authonzedby the provisions of Section 301(b) relating to civil
dxsorders

In summary agencies whlch are not prnnanly engaged in the enforcement
of the criminal law, but rather have as their primary function the implemen-
tation. of civil, regulatory, or admlmstratlve law, are not “law. enforcement”

criminal law enforcement powers. Similarly, employees of such agencies who
are not primarily engaged in the enforcement of. the criminal law are not
individually eligible for Part C assistance as “law enforcement” officers.

However, such agencies and employees may receive assistance for the purpose

of participation in programs or projects which qualify under Part C. In such
cases, eligibility is based upon the program or project rather than upon the
nature of the agencies or the employees. C s
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Legal Opinion No. 70-16—Definition and Usage of Technical |
Assistance Under Titie | of the Safe Streets Act—December 8, 1970 .

TO: Associate Administrators, LEAA

As requested, this Office has reviewed LEAA’s technical assistance |
authority, - :
Title I of the Omnibus Crime Control and Safe Streets Act of 1968 (Public

Law 90-351) directs LEAA to assist States and local governments in |-
strengthening and improving law enforcement. The principal thrust of LEAA’s |-
efforts has been threugh the block grant program. However, the States and ;.|

units of local government have a need for expertise that will enable them to

utilize effectively the funds they are granted. This need begins with the |}
development of planning techniques and action programs:. It carries through to |
the provision of training programs and the preparation of informational |

manuals in selected areas of law enforcement. ,

LEAA has attempted to meet this need by providing technical assistance to ;-
the States and units of local government, The importance of this effort was’
underlined by LEAA in testimony before the House Appropriations Com-

mittee on the fiscal year 1971 appropriation. It was stated there that “toa

large extent the value of the grant-in-aid program depends on the amount and
quality of technical assistance which LEAA can provide.”! In fiscal year 1971,

a number of questions have arisen regarding the scope and range of technical ||

assistance which LEAA is authorized to provide. This memorandum will |
authorized technical assistance projects and their associated costs.

The Definition of Technical Assistance

Section 515(c) of the act authorizes LEAA:

... to cooperate with and render technical assistance to Stafes, units of general
local government, combinations of such States or units, or other public or private { .
agencies, organizations, or institutions in matters relating to law enforcement, -~ * [

The act, however, does not define “technical assistance,” and there is no;

pertinent legislative history to assist in determining what Congréss meant by |

the term.* However, the term is found in the enabling legistation of other |

govemnment agencies which carry out technical assistance programs, and itisa g

”Hem‘ngs on HR. 17575 Bejore the Subcommittee on the Departments of State,
Justice, and Commerce, the Judiciary and Related Agencies of the House Commiitiee ol
Appropriations, 91st Congress, 2d Session, Part I, at 903 (1970) (ieseinafter referred to |
s “RY 1971 House Appropriations Hearings'). i

The act in Section 303 also requires that each State Criminal Justice Planning Agency |

in ity comprehensive plan shall “demonstrate the willingness of the State to contribute

technical assistance or services for progranis and projects contemplated by units of general -

focal government,”

S e
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well-settled principle of statutory construction that the interpretation of the
term in our act should be guided by reference to these laws.®

The term “‘technical assistance’” traditionally has been associated with
programs of international assistance, However, in recent years, the term also
has been employed in the language of many of the statutes which authorize
programs of Pederal domestic assistance. While an examination of the
legislative and administrative materials relating to these programs reveals no
comprehensive definition of “technical assistance,” a comprehensive definition
can be gleaned from the proliferation of social science literature relating to the
subject of international and domestic assistance, These materials generally
describe technical assistance as the communication of knowledge, skills, and
know-how.* The means of communication are said to include the provision of
expert advisory personnel, the conduct of training activities and conferences,
and the preparation and dissemination of technical publications.’

The phrase “the communication of knowledge, skills, and know-how by
means of expert advisory personnel, the conduct of training activities and
conferences, and the preparation and dissemination of technical publications™
would appear to provide a satisfactory working definition of the term
*technical assistance,” and it is suggested that this definition be adopted. The
three categories of mieans of communication are broad enough to encompass all
of the technical assistance activities in which LEAA has engaged to date, as
well as those which it contemplates undertaking in the future. The nature of
these activities has been made clear to Congress in LEAA’s fiscal year 1970 and
1971 budget presentations, and Congress has provided implicit approval of
these programs by tacit acceptance of the presentations and approval of
increases in the amount of funds appropriated for technical assistance
.purposes. : '

The proposed definition also conforms to the programs established by other
government agencies in their domestic assistance programs.” Thus, this
definition not only finds support in the legislative history developed by LEAA
in the Congress, but also in the usages of other programs in the field of
international:and domestic assistance. Lo N

. Technical Assistance Projects : o ,

- The budget presentations for LEAA’s fiscal year 1970 and 1971 appro-
priations specifically allocated a certain portion of the total appropriation to
be utilized for the implementation of technical assistance projects under

31, Sutherland, Statutory Construction, Scctions 6101-6105 (31d ed. 1943); Keifer v.

R’e%onstruction Finance Corp., 306 U.,S, 381 (1939).
sM' Domerque, Technical Assistance (1968), Volume 2, pp. 46-52.
"1d,, at pp, 53-72, See also, Martin, Technical Assistance: The Problem of Implemetita-

- tion, 12 Public Administration Review 258 (1952).

SHearings on H.R. 12964 before the Subcomm. on the Depts. of State, Justice &
Commerce, the Judiciary, & Related Agencies of the House Commi. on Appropriations,
S1st Cong,, Ist Sess,, Pi, I, at 1013-14 {1969) (hereinafter referred to as “FY 1970 House
Appropriations Hearings”) and FY 1971 House Appropriations Hearings, suprda; at 8789,

Many of these programs are described in the Catalog of Federal Domestic Assistance
(1970)5 The catalog was prepared by the Office of Economic Opportunity for the
Executive Office and is an anthology of all governmental domestic assistance programs.
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Section 515(c) of the Safe Streets Act. The remainder of the appropriation was i

allocated for other purposes, such as administrative expenditures, planning
grants, action grants, and the Institute, It is necessary to define carefully the
types of programs which qualify as technical assistance programs in order to
provide a working rule for the allocation of expenses to the technical assistance
fund, :
There is a wide range of programs which fall within the proposed definition
¢ of technical assistance and the limitations imposed by Section 515 of the act.
* Technical asgistance, in the context of the block grant concept, is the primary
way, and in many instances the only way, in which LEAA can respond
¢ffectively to the needs of the States and cities for specialized direction in areas
in which they lack the necessary expertise, The interaction of technical

assistanice and action grants can accelerate adoption of improvements in all- : .

aspects of law enforcement, As the LEAA program expands, it is anticipated
that the States and units of Jocal government will developmuch of the needed
expertise, but at present there is a vacuum which must be filled by LEAA,

Generally, technical assistance programs which would fall within the |

proposed definition and the limitations of Section 515(c) of the act include:
1. Conferences, lectures, seminars, workshops, and demonstrations.
2. Onsite assistance, training, and publications: RN

® To assist planning and operating agencies in developing and implementing
comprehensive criminal justice planning and management techniques.

® To assist planning and operating agencies in identifying the most effective
technicques of controlling specific crime problems,

® To assist State and local agencies in implementing new law enforcement
programs and techniques. -

¢ To assist cilizen action groups and other nongovernmental groups in-
developing projects to participate in State and local crime control efforts,

Specific technical assistance programs which have already been undertaken by

LEAA® and which could clearly be conducted in the future include:

# Training workshops in comprehensive criminal justice planning for regional

- groupings of States.

® Regional workshops on financial management of block grant programs.

@ National workshops on planning correctional elements in State plans,

¢ Annual national workshops of Siate Criminal Justice Planning Agency
(SPA) directors and LEAA personriel “toizcValuate the previous year’s

activities, resolve: problems, and explore the mdjor issues to be faced in the

following yeari: . Ay

® Workshopson organized ¢rime programs, '

® LEAA program division consultations with virtually all States on pro-
gramming in one or more of the major crime control areas (police, courts,
corrections, disorders, organized crime),

® Direct consnitation with operating agencies in the corrections and organized
crime areas (similar efforts are anticipated in the courts and financial

management sreas).

BSeo FY 1970 House Appropriatiotis Hearings and FY 1971 House Appm}}ﬁaﬁons
Hearings, stupra,
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¢ Publication and dissemination of planning and action guidelines.
® Multi-State meetings of SPA directors by LEAA regional offices to help

States resolve problems of policy, fund administration, and programs.

It should be noted that technical assistance cannot include onsite assistance
in the actual day-to-day operations of a law enforcement agency. Such
assistance iS specifically forbidden by Section 518(a) of the act; this was
underlined by the Attorney General in the recent hearings on the proposed
arcendments to the act.” Technical assistance would, however, encompass:
assistance relating to the organization, administration, and general operational
efficiency of law enforcement agencies and law enforcement planning units.

Costs Allocable to Technical Assistance

The autherity to provide technical assistance under Section 515(c) is vested
in “the Administration” (of LEAA) and thus is not limited to any particular
program area or organizational component. In the LEAA fiscal year 1970
presentation to Congress, it was made clear  that the Office of Law
Enforcement Programs (OLEP), the National Institute of Law Enforcement
and Criminal Justice, the Office of Academic Assistance (OAA), the National
Criminal Justice Information and Statistics Service (NCJISS), and the Regional
Offices would pravide technical assistance and would expend technical
assistance. funds. Accordingly, projects and activities of alt of these program
offices can be charged against LEAA’s technical assistance allocation.! ®

At the same time, it must be recognized that the technical assistance funds
ar¢ limited. Where a program falls within the Institute’s authorizing provision
(§ection. 402) or NCJISS’s provision (Section 515(b)), for example, considera-
tion should be given first to charging the costs against program office
allocations and not technical assistance.! )

_In, order accurately to reflect the actual costs incutred in rendering technical
assistance, all of the direct and identifiable costs incurred in the conduct of
technical assistance projects normally should be charged against the funds
allocated for technical assistance purposes. The elements of cost which
generally will be encountered in the provision of technical assistance
include: salary, travel, per diem, materials, rent, and postage. For example, the
salary paid to a consultant and the travel and per diem expenses of staff
members and consultants, when they are participating in technical assistance
programs, should be charged against technical assistance funds, for these costs

9Hmﬁngs on H.R, 14341, 15947 & Related Froposals before Subcommittee No, 5of
the lfgouse Committee on the Judiciary, 91st Congress, 2d Sesston, at 630-631 {1970].

.~ Technical assistance funds should be used sparingly by the Institute since the
legislative history of fiscal year 1971 LEAA appropriation makes it clear that Congress
mtcndcd_ the Institute to have §$7.5 milliorn and no more unless it specifically approved an
increase in this amount. Accordingly, any undue increase in Institute expenditures through
technical assistance would bte looked on unfavorably by Congress. See generally, the
COniglressfongI Record for Thursday, May 14, 1970,

In a given fiscal year, reference should first be made to annual LEAA appropriaticns
heatings to determine where to allocate the costs of & particular program. If the record
established at the hearings identifics the fund to'be charged for the program, the costs of
the programs should be charged to that fund,

B i e RELTHPSE i o
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are both direct and identifiable. (The salary of a LEAA staff member would |

be indirect and not identifiable unless all he did was provide technical
assistance.)

Although these salary, travel, and per diem costs traditionally are charged to | :

funds allocated for administrative purposes, there is adequate authority in the
House Appropriations Committee hearings on the fiscal year 1971 budget

requests to permit LEAA, in appropriate cases, to charge the salary of I}
consultants and the travel costs of consultants and LEAA personnel against ! -

{echnical assistance funds,'? Where technical assistance projects are conducted

by independent contractors, the entire contract cost incurred in conducting the |-

project should be charged against technical assistance funds.

Conclusion »

1t is recommended that “technical assistance” be defined in the act as “the
communication of knowledge, skills, and know-how by means of the provision
of expert advisory pessonnel, the conduct of training activities and confer-
ences, and the preparation and dissemination of technical publications.”” In
applying this definition to determine the costs allocable to technical assistance,
a program or project should first be identified as a program to which technical

assistance funds can be allocated. All of the direct and identifiable costs of |
these programs and projects, excepting the salary of LEAA personnel, should |

be charged to technical assistance. .

Legal Opinion No. 70-17—Interest Accrual on LEEP Awards— ;

December 11, 1970

TO: Dirgctor
Office of Academic Assistance, LEAA

This is in response to your memorandum of November 24, 1970, requesting :

an opinjon as to whether, in view of Section 203 of the Intergovernmental

Cooperation Act of 1968 (40 US.C. 5§31, 42 US.C. 4201, et seq.), which

permits States to retain interest accruing on certain Federal grant funds, your
office may continue to require both public and private institutions to return
interest accruing or Law Enforcement Education Programs (LEEP) funds.

In the opinion of this Office, the Intergovernmental Cooperation Act does

not apply to LEEP awards and you should continue to recover accrued interest i ;

from both public and private institutions.
Section 203 of the Intergovernmental Cooperation Act of 1968 provides

that “States shall not be held accountable for interest earned on grant-in-aid |

Y2 salary of LEAA personnel who perform nothing but technical assistance, while

direct and identiliable, should not be charged agsinst technical dssistance, Salaries of | ¢

govemmient pessonnel are nommally considered administrative expenses and there is

nothing in the hearings to indicate that these expenses would be charged against technical |

assistance funds,

o
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funds, pending their disbursement for program purposes” (42 U.S.C. 4213).
“State” is defined by Section 102 of the act to include “any agency or
instrumentality of a State” (42 U,S.C. 4201(2)), which presumably would
include State educational institutions. However, Section 106 (42 U.S.C.
4201(6)) defines “grant” or “grant-in-aid™ to mean money or property paid or
furnished to a State under a fixed annual authorization which either:

(i) reguires the States or political subdivisions to expend non-Federal funds as a
condition for the receipt of money or property from the United States or (ii) specifies
directly, or establishes by means of a formula, the amounts which may be paid or
furnished to States or political subdivisions, or the amounts to be allotted for use in
each of the States by the States, political subdivisions, or other beneficiaries.

E
Moreover, Section 106 expressly excludes “loans or repayable advances.”

Since LEEP awards are essentially loans or repayable advances, it is arguable
that they are expressly excluded from the coverage of the act. In any case,
since LEAA’s authorization for the LEEP program does not require matching
contributions by LEEP grantees and does not set forth a fixed formula for
division of LEEP funds among the States, it seems clear that the LEEP program
is not a grant-in-aid program of the kind Congress had in mind when it enacted
the Intergovernmental Cooperation Act. In view of the .fact that the
Comptroller General testified against the interest provision on the grounds that
there was “no valid reason” for it (3 1968 U.S. Code, Cong. & Adm. News, p.
4247), it can be presumed that he will interpret it narrowly,

Therefore, the conclusion is that the Intergovernmental Cooperation Act
does not apply to LEEP awards and that the Office of Academic Assistance
should continue to apply the general rules announced by the Comptroller
General to govern the disposition of interest accruing on Federal funds in the
hands of public or private grantees, i.e., that: )

. «» interest eamed on funds so granted by the United States, as a result of deposit
in banks and delay in using the funds for the purposes for which granted, inures to the
benefit of Ihe United States rather than to the grantee and under the terms of Section
3617, Rcwseq Statutes, 31 U.S.C. 484, should be accounted for and depaosited in the
Treasury as miscellaneous receipts. (42 Comp. Gen, 289, 292.) -
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Legal Opinion No. 71-1—Nebraska Jurisdiction Over LEAA
Funds—February 8, 1971

TO: Executive Director .
Nebraska Commission on Law Enforcement and Criminal Justice

At your request, this Office has reviewed Legislative Bill 225, which was
introduced in the Nebraska Legislature on January 13, 1971, The bill would
amend Section 81-1423 of the Revised Statutes of Nebraska, which relates to
the powers and duties of the Nebraska Commission on Law Enforcement and
Criminal Justice, the agency designated by the Governor to receive and
administer Federal funds made available to the State by LEAA pursuant to the
Omnibus Crime Control and Safe Streets Act of 1968, as amended {(Public Law
90.351, as amended by Public Law 91-644). The amendment would provide

qualifying State projects approved by the Legislature” and would also provide
that communications equipment may not be acquired without the written
approval of the’director of the telecommunications division of the Department
of Administrative Services.

The first provision of the amendment would be inconsistent with the Safe
Streets Act, since it would vest in the legislature ultimate discretion over the
distribution of LEAA funds which, under Section 203 of the act, must be
vested in a “State planning agency” created or designated by the Governor and
subject to his jurisdiction and control. '

Section 203 expressly provides that the State Criminal Justice Planning
Agency (SPA) designated by the Governor to receive and administer LEAA
planning and action grants must have the authority to “define, develop and
correlate programs and projects” and “establish priorities” for law enforcement
improvement throughout the State. It is not inconsistent with this requirement
for the State legislature to prescribe the size, composition, or other

characteristics of the agency, or to provide that the agency shall operate in

accordance with State fiscal and administrative procedures, such as State
procurement, audit, or fund expenditure polivies, so long as they are not
inconsistent with Federal policies. However, the Governor’s jurisdiction over
and responsibility for the agency must be clear and the agency must retain the
essential authority to develop and approve programs and projects and

determine the order of priority for funding them. The legislature may grant or

withhold State funds to provide the non-Federal share of the costs of such
programs and projects, but it may not, as Bill 225 would do, substitute its own
judgment for that of the SPA with rsspect to the distribution of LEAA grant
funds. : ‘

There is no objection to the second part of the amendment, which would

require that written approval be obtained from the Department of Administra- |

tive Services prior to the acquisition of communications equipment. It is
permissible for an SPA to be required to operate in accordance with statewide
procurement policies designed to insure uniformity and consistency through-
ouit the State in the acquisition of equipment. In any case, the Department of

B Gt
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Administrative Services is in the executive branch and subject to the
Governor’s jurisdiction.

For the reasons stated above, if Legislative Bill 225 were enacted in its
present form, the Nebraska Commission on Law Enforcement and Criminal
Justice would be considered ineligible to receive block planning and action
grants from LEAA.

Legal Opinion No. 71-2—Grants to Indian Tribes—Febru-
ary 23, 1971

TO: Indian Affairs Specialist, LEAA
Discussions have been held with the Bureau of Indian Affairs (BIA) on the

questions of (1) qualification of Indian tribes as local units under Section

6ol i tan frd s
that funds received by the Commission “shall first be used for funding those .} (d), and (2) which Indian tribes should be eligible for 100 percent grants

under Section 301(c) of the Omnibus Crime Control and Safe Streets Act of
1968, as amended (Public Law 90-351, as amended by Public Law 91.644).

In the opinion of this Office, Section 601(d) embraces those Indian tribes
that actually exercise the full range of criminal jurisdiction in the same sense as
a city or county. However, “Indian tribe” as used in Section 301(c), as

+ amended, is much broader and should include any recognized group of Indians

eligible for any form of LEAA assistance. Thus, an Indian tribe, community, or

‘ otper group not qualified under Section 601(d) for treatment as a local unit
- might be eligible to receive a single grant for a drug abuse program or for use in

upgra.\dipg its criminal justice competence with a view toward eventualiy
reclaiming criminal jurisdiction from the State and qualifying under Section
601(d). All such grants should be ¢n a 100 percent matching-basis if the group

i or community can be identified as an Indian entity for any governmental
1 purpose.

On the basis of advice from this Office, BIA has agreed to develop two
definitions of “Indian tribe.” One definition would be for Section 601(d)
purposes and would be desigred to include those tribes that exercise full law
enforcement powers and thus should be eligible for grants to support all or any
aspects of law enforcement, The other definition would be for Section 301(c)

100 percent funding purposes and would include all tribes, groups, bands,
- communities, or other Indian entities recognized by the Interior Department in
any way. All Section 601(d) and Section 301(c) Indian tribes would be eligible

for 139 percent grants.

'} Legal Opinion No. 71-3—Proposed New Hampshire Statutz on
SPA~February 9, 1971 ‘ - ‘

TO: Director, New Hampshire Governor’s Commission on Crime and
Delinquency

Upon reque‘stf, this Office has reviewed a letter which sefs out the genefal

Ouﬂin.e of a pxopqsed New Hampshire statute to establish a “State Commission
¢ on Crime and Delinquency” to replace the existing commission established by

T R




42

- the Governor, The question is whether the proposed commission would qualify |
to receive LEAA funds under the Omnibus Crime Control and Safe Streets Act | |
of 1968, as amended (Public Law 90-351, as amended by Public Law 91-644)

and LEAA’s guidelines.

Since this Office has ot seen the actual text of the proposed statute, jf | -
cannot offer an opinion as to whether the new commission would comply with | .
the act and LEAA regulations, However, the general outline of the statute set | -
out in the letter suggests several possible points of conflict. The first is the |

matter of the new commission’s membership. Section 203(2) of the act ) ;
requires that the LEAA State Criminal Justice Planning Agency (SPA) “shallbe |
created or designated by the Chief executive of the State and shall be subject |’
to his jurisdiction.’ This has been interpreted to mean that the State Governor |
must have the authority to select and appoint at least a majority of the | '{
agency’s members. The Jetter seems to contemplate that the Governor would

appoint all of the members, but that 14 of the 21 members would be “selected
for appointment™ by others. This would not comply with the act. It would be

permissible to have a majority of the members nominated or recommended by § |
other individuals or organizations, but the statute would have to make it clear |-
that the Governor retains the ultimate authority to approve the selection of 2

majority of the members,

The second point of possible conflict with the act is the matter of | |

development of the annual comprehensive State law enforcement plan. Section

203(b) of the act makes it very cléar that the SPA shall have the authority to i
establish priorities for law enforcement improvement throughout the State, |-
develop programs and projects for law enforcement improvement, and |
incorporate those prioritics, programs, and projects into a comprehensive State | -
plan o be submitted to LEAA. The letter states that the comprehensive State

plan would be “presented” by the new commission, but that it would be

wsembled from components approved by local law enforcement planning |-
councils, To the extent that this arrangement would deprive the commission of §
the power of ultymate approval or disapproval of every part of the|
comprehensive Staie plan, it would be in conflict with the act. Loca|

- participation in the planning process is assured by the act through the

requirements that the SPA be representative of local governments and that 2y,
part of planning funds be made available to local units to enable them to; |
participate In the development of the plan, This participation can involve 3
studies, analyses, or even development of recommended focal components of |
the plan. However, the ultimate authority to decide what shall be included o ¢ |

not included in the comprehensive State plan must be vested in the SPA,

Third, the proposed statute described in the letter would appear to deprive | §
the SPA of authority to approve planning and action grant requests from local}
governments aod would vest that authority jn local law enforcement planning
councils subject to an allocation {formula to be set forth in the statute, For the ;-
reasons discussed above, this would be inconsistent with the act, The ultimates
responsibility for the allocation and distribution of LEAA funds must reside it
the SPA. This does not preclude the delegation by the SPA of important|
advisory roles or limited suballocation autherity to other State, regional, and |

i
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local agencies; but final approval authority must remain in the SPA, subject to
the jurisdiction of the Governor and, of course, the limitations and
requirements set forth in the act. '

Finally, the proposal does not reflect recent amendments to the act
regarding the share of block planning and action funds to be made available to
local governments. LEAA now has authority to approve a “passthrough” of
less than 40 percent of planning funds in appropriate cases, and New
Hampshire might well qualify for such an adjustment. With respect to action
funds, a variable formula will become effective in fiscal year 1973 which will
mean that local governments in New Hampshire will be entitied to a good deal
less than the 75 percent of block action funds now required to be made
available to them. Any Statc legislation should reflect these changes.

If a bill is actually drafted along the lines suggested in the letter, LEAA will
?}f pleéased to review it and give a particularized analysis of its consistency with

e act,

Leg§| O-p_in'ion No. 71-4—Inquiry from Colorado Concerning Public
Availability of SPA Subgrant Applications—March 29, 1971

TO: Deputy Director
Office of Law Enforcement Programs, LEAA

The director of the Colorado State Criminal Justice Planning Agency (SPA)
has asked whether the State’s policy of not releasing applications for
Metropolitan Enforcement Groups or organized crime intelligence operations is
consistent with LEAA’s recently announced policy that State plans should be
available to the public.

?qlorado’s policy is not in conflict with LEAA's. LEAA’s policy on public
availability of State plans is based on the Freedom of Information Act (5
U.S,C.' 552). That act recognizes a number of exceptions to the general rule
that “identifiable records” of government agencies shall be made available to

“the public upon request. Among the exceptions are investigative files compiled

for law gr’lforcement purposes and material that is privileged or confidential,
Infcrmauc_)n concerning the operations of police intelligence units and other
SUCh classified or confidential police operations would fit somewhere within
g:::f two exceptions. Thus, such information may be withheld in appropriate

Ve

It should be emphasized, however, that, consistent with the basic policy of
thek .Freedom of Information Act, the SPA’s should construe the exceptions
na{mwly and not withheld information unless there are compelling reasons for
doing so. Thus, applications and other material relating to police operations

should not be withheld unless disclosure would jeopardize the operations or =~ |

would, for some other reason, be clearly against the public interast
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Legal Opinion No. 71-5—LEEP Eligibitity of Teachers at Traffic |

nstitute of Northwestern University (TWU)-—-AW! 19, 1971

T Director .
Office of Academic Assistance, LEAA

‘I'his Is in response fo your request for an opinion as to whet.hem full-time
instructors ai TINU are cligible for Law Enforcement Education Program
(LEEP) benefits under Section 406(d) of the Omnibus Crime Control and Safe

Streets Act of 1968, as amended (Public Law 90-351, as amended by Public -

Law 91-644). In the opinion of this Office, they are not. Section 406(d)
extends LEEP eligibility to full-time feachers “in institutions of higher educa-
tion which are cligible to receive funds under this section. .. S I order to be
eligible to receive funds, an Institution must offer “undergraduate or graduate
programs approved by the Administration and leading to degrses or certtt}cates
in areas refated to law enforcement or suitable for persons fzmployed in 1‘aw
enforcement” {Section 406(b)). Since Northwestern Upiversity does not give
academic credit for Traffic Inglitute courses, the Traffic Institute program is

not a degree or certificate program and, hence, Traffic Institute teachers are |

ineligible for LEEP. ]
’L%Is interpretation is supported by the legislative history of Public Law

91.644, which added subsection {d) to Section 406. Both the Senate aqd
House ‘rcpons’ and a floor speech by Senator John L.McClellan? contain
identical statements that the amendment was intended to enable LEAL to
“help to relieve the present short supply of qualified tead}m‘ to staff the new
and developing law enforcement degree programs™ (emphasis added).

lLegal Opinion No. 71-6—Reorganization ‘of New York SPA— i

April 21, 1871

TO: Bxecutive Director _
Now York State Office of Crme Control Planning

This Office has reviewed the materials regarding a reorganization of New
York's planning resonrces. Although much of what is proposed is not in
conflict with LEAA's interpretation of provisions of the Omnibus Crime

Control and Safe Streets Act of 1968, as amended (Public Law 90-351, 2 bl

amended by Public Law 91-644), there is one serious objection.
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law enforcement and criminal justice in connection with responsibilities and
mandates pursuant to the act. It is unacceptable that the professional staff of
the SPA devote portions of their time to other than law enforcement and
criminal justice activities, even though there may be an attempt to apportion
time allocations fairly to Federal funding under the act,

‘Although the Safe Strects Act’s references to the SPA clearly imply the
establishment of an independent LEAA planning agency separate from such
other State government agenciés as general purpose planning offices, LEAA has
not objected to the placement of SPA’s within broader planning units so long
as a full-time staff is devoted solely to SPA concerns. ’

Legal Opinion No. 71-7—Inquiry ‘rom North Dakota Concernhing
Matching Provisions—April 23, 1971

TO: Deputy Disector
Office of Law Enforcement Programs, LEAA

This is in response to your request foy LEAA’s views on an interpretation of
the matching provisions suggested by the director of the North Dakota
State Criminal Justice Planning Agency (SPA) in his letter to you dated
February 24, 1971. The director suggests that if the State legislature were {0
apprapriate 100 percent of the cost of increasing the salaries of State judges,
funding should stretch as far as it will go to supply the match for “other
projects under the same ‘general program of judicial improvements,” as

“provided by the Omnibus Crime Contrel and Safe Streets Act of 1968, as

amended:(Public Law 90-351, as amended by Public Law 91-644).

“Judicial improvements™ is not really a program under the North Dakota
comprehensive plan format, It is a functional category, stated in the North
Dakota plan as “Judiciary and Law Reform.” Under the interpretations of the
matching provisions that have thus far been announced, LEAA permits
matching on 2 total program basis, but not on a total functional category basis.
That is, overmatch for one project within a program may be applied to other
projects within that program, but may not be applied to projects within other
programs under the same functional category. The matching provisions may be
properly interpreted to permit overmatch im one program to apply to other
programs within a functional category. Thus, overmatch for a program of
increased judicial salaries could apply to other programs under the functional
tategory of Judiciary and Law Reform.

The only exception that should be suggested is that 75-25 progranis not be

Based upon the language and intent of Section 203(c) of the act, 3 |} comingled with 50-50 construction programs. This interpretation should be é
amended, it is required that the designated Stste Criminal Justice Planning {1 helpful to the States that are going to have problems getting matching funds i
Agency {SPA) bave w director and staff devoted full time solely to mattersof | fmn‘m. their legislatures, since LEAA will permit them to seek 100 percent £

. V funumg by the legislatures of programs that they:can sell to the legislature and 34

Uiouse Report No. 1174, 91st Cong., 24 Sess, 12 (1970). Senate Report No, 1253, ;‘é’gﬁﬁ t:};: overmatch to other programs that hre not as attractive to the

‘Msgﬁmsg‘. 2d Sess. 47 (1970). , ; : . i
Cong. Ree, S17532 (daily ed. Qct, 8, 1870). x
. 3 >
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Legal Opinion No. 71-8—Clarification of Grant Eligibility for |

‘Veterans in the State of Rhode Island—April 23, 1 971

TO: Director '
Office of Academic Assistance, LEAA

This 15 in response to your
Edueation Program (LEEP) funds.

years had a Jaw enforcement education program
law enforcement officers in the State, However,

to provide free education for

State Jaw enforcement education program and has disqualified a number of law

enforcement officers on that ground. You wish to know whether extension of |
nonsupplanting ;

LEEP benefits to those officers would violate LEAA’s
requirement,

In LEAA’s opinfon, the
Omnibus Crime Control and

However, in this case,
another reason, namely,
LEAA’s nonsupplanting rule,

Grant Funds—April 27, 1971

TO: Chief R
Administrative Services Division, LEAA

This is in response to your request for a legal opinion as to whether title to
property purghased with LEAA grant funds may be vested in the grantee.

~ This question has been the !
Office a? the General Accounting Office (GAQ). GAO xndxcatgd that there i

Yiditor's Note: See 38 USC. 2013, _ :
pay or allowances by veterans shall be disregarded in

fundds,

the State has dete;mined that |
officers recelying Veterans” Administration {VA) benefits are ineligible for the |

officers sre eligible for LEEP benefits under the |

Safe Streets Act of 1968, 1s amerlxdcq (Public.L.aw o
90-351, as awaeaded by Public Law 91-644). The nonsupp anting provision |-
seeks to prevent & State?; withdrawing previously provi_deq x}omFederal funding
for law enforcement education because of the availability of ‘LEEP funds,
State educational benefits are being withdrawn for .
reccipt of VA benefits.! Thus, there is no violation of |

discussed informally with the General Counsel’s | |

which indicates that certain amounts receivedas @
determining the needs of

qualifications of participants in any manplower imining program financed by Federal | :
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no general Federal policy dealing with the vesting of title in grantees.
Additionally, GAO indicated that there is no requirement that an agency
recapture property purchased with grant funds. This is based on a series of
Comptroller General decisions which hold that Federal funds granted to a State
or city lose their character as Federal funds and, in the absence of a grant
condition to the contrary, are not subject to Federal laws applicable to the

o ;55  expenditure of funds by Federal agencies. GAO indicated that retention of title
request for an opinion concerning thefellgxbmty
) law enforcement officers in Rhode Island for Law Enforcement |
o ceriln % The State of Rhode Island has for some |-

under a particular grant program would turn on the conditions of the grant and
the purpose for which the grant is made.

Planning Grants

Section 202 of the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644) authorizes
LEAA to make grants to the States “for the establishment and operation of
State law enforcement planning agencies.” Section 203 provides that “a grant
made under this part to a State shall be utilized by the State to establish and
maintain a State {Criminal Justice] Planning Agency® (SPA), It is clear from
these provisions that LEAA funds can be used to purchase equipment for the
operation of the SPA’s and that Congress intended the SPA’s to be continuing
bodies, Thus, title to the equipment could be vested in an SPA to be used
during the life of the LEAA program in the State.

LEAA’s Office of Law Enforcement Program (OLEP) Financial Guide
addresses this issue on pages 20-24 wherein it authorizes SPA’s and their
subgrantees to purchase equipment and to take title to this equipment.

i However, the Guide provides that the allowability of the costs for the
1 equipment must be reduced to the extent of its resale:valug where the

Legal C;pinian No. 71-9-Title to Property Purchased With LEAA |

equipment is no longer used for law enforcement purposes.
Action Grants

Section 301(b)(1) authorizes LEAA to make grants to States for the

i “purchase of smethods, devices, facilities and equipment designed to improve

and strengthen law enforcement and reduce crime in public and private
places.” Section 301(b)(4) provides that grants can be made for the
construction of buildings or other facilities. Finally, under Section 301(b)(7), .
grants can be made for the acquisition of riot conirol equipment. It is clear

¢ from these provisions, as well as the basic purpose of the Safe Streets Act, that
{ Congress anticipated that LEAA funds would be utilized by the State and

lpcal govemnments for the purchase of law enforcement equipment and that
ﬂﬂ? to this equipment could be retained by the State and local governments.
This interpretation is strengthened by the extensive legislative history

"This is frue with one exception. Congress in 42 US.C. Section 1892 authorized

tovernment agenties to vest title in higher education and nonprofit institutions to
& tquipment purchased by them under grants for basic or applied rescarch, This faw has
{ Tecently been Implemented by Office of Management and Budget (OMB) Circular No, 101,

S
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developed on the floor of both Houses in the debates on the act, indicating

that Congress intended that ultimate control of LEAA programs was to be!
vested in the States.

The provisions of the Rinaricial Guide applicable to the purchase ofi.

equipment upder planning grants are also applicable to block grants, Thus,!

recipients of bloek grant funds can take title to equipment purchased with;::
grant funds. However, they must continue to use the equipment for law| |

enforcement purposes after termination of the funded project.

A distinction should be made, with respect to this question, between block| |

action grants and discretionary action grants. Title to equipment purchased!

with discretionary grants may be vested in the States and units of locd! -
government since these granis are made under the same provisions of Part Cas} |
are block prants, However, since, in many instances, discretionary funds ae}

used for demonstration or short-term projects, the equipment purchased may

not be needed by the grantee for law enforcement purposes after termination! -
of the project. Accordingly, in LEAA’s discretionary grant conditions, it}
reserved the right to recapture title to this equipment within 120 days after)
fermination of the grant period. This Office understands that at thy

termination of each discretionary grant OLEP receives an accounting off

property purchased under the grant and makes a determination as to whether! |
or not LEAA will exercise its option to recapture title to this equipment|

LEAA hes on oceasion recaptured title to discretionary grant property.

Institute Grants
LEAA is authorized under Section 402(b)(1) of the act:

Te make grants lo, or enter Into tontracts with public agencies, institutions tlf.
higher education or private organizations to conduct reszarch, demanstrations.xh
special projects pertalning to the purposes deseribed in this title, inchiding th
development of new or improved approaches, techniques, systems equipment, and] -

tevices 10 improve and strangthen law enforcement.

‘This provision is sufficiently broad to authorize LEAA to vest title inii:
grantees to equipment purchased with National Institute of Law Enforcemet;,
and Criminal Justice grant funds. However, the type of grantee involved shouf: ;

be g factor in LEAA’S decision 4s to whether to vest title, As noted above, i

vesting of title in universities and nonprofit organizations under Federal granty’
for basic or applied research is specifically authorized by 42 U.S.C. Sectiot; |
1892, and the conditions under which title can be vested are set out in OM; |
Circular No. 101, As to other grantees, decisions should be made ot

case-by-case basis,

" e e : ; acquitelh § . \
The Institute provides in its grant conditions that title to property acq | Aeademic Assistance Grants

with grant funds shall vest in the grantee subject to divestment at "

Institute’s option within 120 days of the termination of the grant. T¢

Institute then reviews the property acquired by a grantee under its proghs;
and aflows the grantee to retain title to the property if it determines that i,
geantee will continue to use the equipment for law enforcement purpos
Ordinarily, individuals or profitmaking organizations should not be allowedt;

retaln title to equipment purchased with grant funds,

o A i
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Part E Grants

Part E authorizes grants for the construction isiti i
: thorizes he » acquisition, and renovation of
correctional Institutions and facilities and for the improvement of correctional
programs and practices. The provisions of Part E.relating to title are even
stronger than those of Part C. Section 453 of Part E of the act states that:

The Administration is autharized to make a
: ation is grant under this part to a st anni
agency if the application incorporated in the comprehensive statf plan- Ate planning

* * * * "

(2) provides satisfactory assurances that the co

: atrol of the funds and title t
gig&%rzg tliera'sd thezefrom shall be in a public agency for the use and purpqsg
pros prope?ty. s ‘part and that a public agency will administer these funds and

“Public agency” is defined in Section 501(i) of the act as “an i
local goverflment, combination of such Stzgtz.s or units, or aéséiiir?ﬁ;nzf :
agéncy or instrumentality of the foregoing.” Clearly, then, LEAA may Vest, '
title in its S:cate and city grantees to property purchased with Part E funds
?artE prc‘mdes for block grants and discretionary grants, and OLEP is'
incorporating a provision in the PartE discretionary grant conditions for
Tecapture of grant property at LEAA’s option.

Technical Assistance and Statistical Grants

LEAA is authorized by Section 315 of the act to make grants for technical
rz}sshlstan.ce to State.s,u units of local government, or public or private agencies.
b ere 18 no provision in Section 515 which deals with* title to property.

owever, if equipment purchased with technical assistance grant funds is tq be
used to strgngtl}en law enforcement in the State or local governments, LEAA
ﬂ:z(\)y_w{est title in the grantees. Technical assistance grants presently cc;ntaix.\ a
gmjﬁe;lgn wj;(l)lr tf:ci}f)‘n;wo z?ef przperty han?,t since most technical assistance
I i Il be timé or short- i
ccr:;id;:ation to exercising this option. eriierm nature, LEAA should give
uil ority _tc make grants for statistical studies and systems analyses can be
f}ci:ntd in .Sec,nons 515 and 40? of the act, Authority toy vest p_rope);ty title in
vesmfcq&lgnts of such grants is based upon the rationale developed above for
o i!gm ¢ I}nder Instmfte grants and technical agsistance grants. National
minal Justice Information and Statistics Service (NCJISS) grants presently
provide for recapture of property purchased with grant funds,

Under the new amendments t i : :
‘ : ! nts to Section 406 of the act, LEAA is authori
to-make grants to institutions of higher education; oriked

* 4 -tQ assist thexn n plan.“i“ de”v Oplﬂ tren, thclnn ¥ IIUPTQHH s OF le)illg Dllt
. By l g: § 14 4 it )
l”gla’"ls or PIOIQCES fo! the chCIopme”t or deﬂla 114 a
> n ration OI ﬂnplo‘cd ﬂlcthods Of
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‘This provision is broad enough to authorize LEAA to vest in the grantee |
title to equipment purchased with grant funds. When grants are made under | §
this provision, the Office of Academic Assistance (OAA) should include a !

condition authorizing LEAA to recapture property purchased with grant funds,

In addition, OAA can make research grants under Section 406(e), and 42 |

U.8.C. 1892 dnd OMB Circular No. 101 would apply to these grants.

Training Grants

Sections 407 and 408 of the act authorize LEAA to develop and suppori ;-
't 90-351, as amended by Public Law 91-644),

reglonal and national law enforcement training programs and to establish and

support 4 training program for State and local prosecuting attorneys engagedin ;.
the prosecution of organized crime. These provisions, interpreted in light of the |
legislative history, authorize LEAA to make grants to establish continuing | -
training programs and to vest title to grant-purchased equipment in the ("

grantees for the life of the programs,

Rec‘ommen‘ded Action

the improvement and strengthening of law enforcement. One suggested

procedure would be to obtain a certification from each grantee that property ¢
purchased under the grant and titled in the name of the grantee will be used for
law enforcensent purposes only. All of LEAA’s nonblock grants presently |
contain a recapture-of-property provision; procedures should be established ;-

requiring the grant monitor or reviewer 1o assure that the suggested

certification has been obtained and to make a written determination at the} | Fed s
| Federal contribution to a program—the combination of a grant under the Safe

termination of cach grant that it would be to the benefit of the Government fo| | ¢ i
¢ vlreets Agt and matching funds from the Appalachian Act—could not be more

leave title with the grantee. Guidelines should be developed to assist the person §

making these determinations.

Additionally, grantees should be required to maintain a separate invenljot)":f
of property purchased with LEAA grant funds. This inventory should be miade | Le -
. Legal Opinion No, 71-11—One-Third Salary Support Limitation—

a part of the grantee’s official records for use by Federal auditors it

establishing a negotiated overhead rate.? This inventory could also be usefuling
determining if a grantee has included any federally purchased property as part|
! , . , 11 T0: Deputy Di :

[Note: Burcau of the Budget Circulars A-2] and A-87 have been replaced | - tputy Director -
by Federal Management Cireulars 744 and 74-7 issued by the General Services | §
Adrainistration, These ¢irculars now provide detailed guidance on the disti |

I g m J : \ eets Act of 1?‘}"68, as

of his matching contribution,

governments,]

geanted with Federal grant furids,

Thuecau of the Budget Circulars A-21 and A-87, as well as the Federal Propuremet| | o Uird salary
Regulations, provide for the establishment of o negotiated overhead rate which is apptid |-
to determing the cost incurred under all Federal grants or contracts received by an LEARS.
grantes. The computstion cannot Include the cost of any equipment purchased by B
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Legal Opinion No. 71-10—Grantee C‘ontributions——May 4, 1971

i TO: Director, Financial Operations

Office of Law Enforcement Programs (OLEP), LEAA

It would be permissible to use funds provided under the Appalachian

-5 Regional Development Act of 1965 (40 App. US.C. 1 et seq. for a portion of

the matching contiibutions to some .of the
y ; i . grants made under Part C
Omnibus Crime Control and Safe Streets Act of 1968, as amended (liubligngl;

The general rule established by the LEA A Financial Guide i

. stablis \, i uide is, as i
out, t}}at funds provided by other Federal programs cannot be’usezllotlcl) g(r):;\lrtgg
matching shares to grants made under Title I of the act. The only exception tb

this rule js Section 105 of the Demonstration Cities and Metropolitan

g Iz)le;relopment Act of 1966 (42 U.8.C. 3305). However, the wording of Section
K of thc.: Ap;_x}lachmn Act and the wording of Section 105 of the
| Jemenstration Cities Act are very similar in that both allow funds provided
| ; under their acts to be used to furnish part of matching funds {0 Jrait-in aid

LEAA has ample authority to vest title to grant-purchased property inits |  Secl ;
grantees under all forms of LEAA grants. However, the agency should initiale
procedures to assure that property purchased under grants will be used only for

programs established by other acts. Because of this similarity, Section 214 of

4 the Appalachian Act should also be conside i
: ; t : red an excoption to our ge

and the i:unds provided under this act could bz used E:)1s part of fh%. xrlne;?ilii‘;le
+ contribution to grants under Part C of the Safe Streets Act. 5

However, the use of these Appalachian Act funds is limited by Section

: 214(c) to matching grants made for the
| tomatching purpose of ‘“construction or equi
of facilities.” This clause would climinate their use for the qtrzll)ilrtxliflgt

educational, and other purposes fi i ' (
Safe Sty 2nd purp or which grants are made under Part C of the

Also as provided by Section 214(b) of the Appafabhian Act, the total

than 80 pergent of the cost of a program.

May 13, 1971

-~ Office of Law Enforcement Programs (OLEP), LEAA
LEAA has been asked for a legal opinion as to whether, under the recent

amended (Public Law 90&5;1, as amended by Public Law 91.644), the
‘ support limitation must be applied to. each individua
,re;ionary grant. In the opinion of this Office, itfx?ust be. odiidea
taﬁozr;lendeg bill separates the authority to make block grants and the
applicable to them from the provisions affecting discretionary
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grantg. Block grants are governed by Section 301. Subsection 301(d) provides

Tl s t1 Jar thi i N
that not more than one-third of “any grant made undes this section” (meaning| | The eolloge is envisioned only as a holding or local adininistrative officer for

block grants) may be expended for certairt kinds of satary support. Thus, under!.

the revised fanguage, LEAA may continue its practice of accounting for the;

salary support limitation on a total block grant basis. 2
However, Scction 306 of the act was amended to provide expressly forj

discretionary grants and to set forth expressly the limitations applicable fof |
them. Subsection (a)(2) provides that 15 percent of the funds appropriatedl
cach year for Part C may “be allocated among the States for grants to State |

planning agencies, units of general local government, ot combinations of such!.

units, according to the criteria and on the terms and conditions thj..
Administration determines consistent with this title.” That subsection provides;

4 Legal Opinion No. 71-13—Hard Match and Buy-In Amendments—

further thats

The Himitations on the expenditure of portions of grants for the compensation ¢f :
personne] {n subsection {d) of Section 301 of this title shall apply to a grant under suth| -

paragraph [2].

each discretionary grant, : ‘
The only way a dis¢retionary grant can be lumped in with a block grant for;

purposes of applying the salary support provision is where the discretionary) |

grant is to supplement the block grant, If the discretionary grant is for anj}”
other purpose, it must stand alone even if it is given to the State Crimind
Justice Planning Agency or SPA,

Legal Opinion No, 71-12—LEEP Trust Funds at John J. Pershin]

College—-May 28, 1971

TO: Trustee in Bankruptey

John 1. Pershing College, Inc. | e
i ' { lunding of each program must be cash, although it may come from a lump sum

This Is in rosponse to your letter, of April 30, 1971, in which you s .

whethier there Is any agreement, statutd, or regulation which makes the $2400
which was awarded to John J, Pershing College 25 a participant in the L%, .

Enforcement Education Program (LEEP), trust funds in LEAA’s favor.

Safe Streets Act of 1968, as amended (Public Law 60-351, as amended

Public Law 91.644), or in the agreement between LEAA and John J. Pershitts

College, which specifically. refers to the funds given as “trust funds” or sta{t}i,

that they will be held *in trust” by the college. However, the statute and B 1o Bovisic
agreement establish what amounts to a trustee relationship between the colleg o i projects; therefore, a State allocation of funds to a project such as the
' Police academy in question would not count as buy-in funding if the police

The statute specifies in subsections 406(b) and (c) that the funds are g academy were a State program,
to cducational Institutions not for their own use but for the use of a certs#:

specified class of students attending a eortain specified class of coutsty
- 3

and the funds held in accordance with the statute and agreement.

TR TR T
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Further, the agreement between the college and LEAA speci
) X pecifies that the LEAA
funds will be kept in a separate account to be used only for specific purposes.

the purpose of administering grants and loans. That the college does not

i possess the funds for its own use is emphasized in Chapter 6, paragraph G1
3

page VI-9, “Law Enforcement Education Program Manual,” publish

' : ! d
LEAA’s Office of Academic Assistance and made part of the IIiEA;\-ceoHetg
agreement by the terms of the agreement, which stresses that accrued interest

' on the funds will be returned rather than kept by the college.

On the basis of the above, this Office believes that John J. Pershi
was holding funds set aside in trust for LEAA. ohn J. Pershing College

June 1, 1971

i1 T0: LEAA Regional Fi
There 1s no question whatever that the salary support provision appliesto] | glonal Fiscal Officer

Philadelphia

" This is in response to your re i i
n ¢ quest for an interpretation of the meaning of
the term “in the aggregate™ as used in the hard match and buy-in amendents

% included in the Omnibus Crime Control and Safe St '
( ) reets Act of 1968
| amended (Public Law 90-351, as amended by Public Law 91-644). '

The term *in the aggregate,” as used in the hard match provision, means

merely that a State legislature or city council need n i i
Pt tate | ’ j ot appropriate, by line
item, for each individual project to which the appropriated ?unds w}itll be

applied. Rather, the legislature or city council ma jati
) Rathe - legis y make one appropriation,
without identifying individual programs and projects, so long as fhe a%propri-

<t atfon bill clearly earmarks the funds for i
) ( purpose of supplying non-Federal
- funding for LEAA programs and projects. However, accounting for hard match

must be on an individual program basis, That is, 40 percent of the non-Federal

app‘x“ﬁpnaﬁon that does not specifically mention the program.

" oléh respect to the b}xy-in, “in the aggregate” means that the State may buy
some local projects, but not on all, so long as the total buy-in

commitment equals. at least one-fourth of the non-Federal match for the total

"Fhere is nothing in the provision of the statute which authorizes LEAAY amount of funds required to be made available to local units for local programs

Academic Assistance Program, Section: 406 of the Omnibus Crime Control ang’s

;Ic]»?l-Fl::dmefltsf‘ This means that the State may provide onc-half of the
o none‘r fundmg foxg some projects, three-fourths of the funding for others,
One-foﬁrfh ofthe funding of othe’r‘s, so long as the average equals at least
b 0 the noq-Federal funding for all local programs and projects. The
Uy-in provision requires the State to contribute to the cost of local programs
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Legai Opinion No. 71-14—Commitment to Cost of an LEAA

Program—June 7, 1971

TO: County Attorney
Sarpy County, Nebraska

This Office has reviewed the statement of the Board of County Commis}
sioners of Sarpy County, Nebraska, concemning the county’s inability to make
an unqualified commitment tc assume the cost of an LEAA program afterz

reasonable period of Federal assistance..

The statement appears to satisfy the requirement in Section 303(a)(8) of
the Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public} .!
Law 90-351, as amended by Public Law 91.644). That
does not require an unqualified commitment on the part of the applicant bul
" - rather a demonstration of the willingness of the applicant to assume the cost of |
LEAA-funded improvements after a reasonable period of Federal assistance.
“Willingness” is construed to mean that the applicant intends to assume thed
cost of the improvements if it can reasonably do so. It is recogn
unforeseen circumstances, such as those mentioned in the statement, may|:{
prevent an applicant from being able to assume the cost of LEAA-funded}
is merely a statement that the applicant it
willing to assume such costs; this is not interpreted as an unqualified ]

projects. Thus, what is required

commitment.

The application should indicate that the county is willing to assume the cost z
of the program after a reasonable period of Federal assistance, if able to doso.}

Legal Opinion No. 71-15~Distribution of LEAA Funds in Mis|

souri—June 28, 1971

TO: Deputy Director

Missouri Law Enforcement Assistance Council

At your request, this Office has reviewed Missouri Senate Bill 320 and}.
House Bill 4. Senate Bill 320 purposes the addition of a new section (Section| }
33.087) to the Revised Statutes which would require each State agend}
desfring to receive or expend money received from the Fed

such as the Law Enforcement Assistance Council—to sub

expenditure of such funds to certain legisl
logislative approval. House Bill 4 is an appropriations bill whic
4.190 refers to the amount of Federal funds available to the Law Enforcemerl} .
Assistance Council and in Section 4.195 provides that the Law Enforcement|

Assistance Council will use these funds,

sources, “at least twenty percent of said money solely for ca

purposes; the remainder to ‘be used so

provision of the lay!| .

together with funds from other!-
pital improvemenl
lely for the recruitment, training ai}

e

jzed thatl

eral Government-{:f -
mit plans for i}
ative committees for ultimattl-
h in Sectiol}
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compensation of members of organized law enforcement agencies; and
allotments to be based on the ratio t i e e
bears to the total population of the Staﬂt]éa.":’ the population of the area affested
Both of the proposals referred to would be inconsiste i ihe
Crime Control and Safe Streets Act of 1968, as mengzdnaé%}cﬂﬁswoéggg‘;s
as .amende’d byhPublic Law 91-644), since they would vest in the legislature’
ultimate discretion over the distribution of LEAA funds which, under Section
203 o£ the act, must be vested in a “State Criminal Justice Pl;mm‘ng Agency
(SPA)” created or desigr.ated by the Governor and subject to his jurisdiction
and control. Section 203 expressly provides that the SPA designated by the
Governor to receive and administer LEAA planning and action grants shall be
broadly, represenfative of law enforcement expertise within the State and shall
have ‘fhe au}honty t_o “define, develop and correlate programs and projects”
and esta.bhsh pponties” for law enforcement improvement throughout the
Statfa. It is not inconsistent with this requirement for the State legisl.atur'e to
provide 'th.a’c tl.le agency shall operate in accordance with State fiscal
and ad.mnustrau'vg_ procedures, such as State procurement, audit or fund
exger}dlture policies, so long as they are not inconsister,it with‘ Federal
zrc:gcxes. Howevgr, the agency must retain the essential authority to dévelop
fundi;}:gpi?x‘;; ?rogra;ns and projects and determine the order of priority for
_The legislature may grant or withhold State funds i
noxé-Federal' share of the costs of such programs and projects,tgutpirtonvig; nt)hte
?}sla temil‘tetth 320 a{ld House Bill 4 would do, substitute its own judgment fo;
o ;)S n ;Pil:é\n t?gﬁ lze;spect‘f to the éﬂlocation of LEAA funds among the
‘ { enforcem 34
prog?ects tg) be supported by such fundesx.] ond the dem.loprr.lel}t of programs and
or the reasons stated above, if Senate Bill 320 and Ho i

%nacted in thelr_ present form, LEAA would consider meusl\?lig(l)lug ﬁiﬁ
nforcement Assistance Council to be ineligible to receive block planni

action grants from LEAA. : piataing wad

Legal Opiniors No. 71-16— tati iti 4
Minnesot Sp A:j iy 28, §g7$epresematwe Composition of the

TO: LEAA Regional Administrator
Chicago

This is in reference to your request that LEAA examine i

‘ s i ] que ; the composition of
g::tgiénpeﬁoz Govgamor s Commission on Crime Prevention and C(I))ntrOI (the
s rl;x:ltlln Justice Planning Commission or SPA)to determine whether it is
o e Stve as required by Section 203(a) of the Omnibus Crime Control
Public 1. reets Act of 1968, as gmended (Public Law 90-351, as amernided by
Enfons w 91-641%), and gulc!elmes contained in the Comprehensive Law

ement Planning and Action Grant Guide, pp, 5-6. It is the opinion of

s this O i i
+ this Office that with one exception the composition of the commission meets
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the representative requirements, although there is concern over the fact thatin ¥
tome of the required categories only the very minimum amount of representa. |-

tion §s present,

The exception is that the commission as presently constituted does not |

appear fo offer the “reasonable geographical and urban-rural balance and
regard for the incidence of crime and the distribution and concentration of law
enforcement services in the State™ required by subparagraph (7) of the Guide

at page 6. Of the 29 members of the crime commission, only four are from |
outside the Minncapolis-St. Paul metropolitan area. (A possible fifth is the |-
director of the Depariment of Court Services for Scott County, Shakopee, but | ¢
Shakopee §s only about 10 miles from the Minneapolis-St. Paul city limitsand § ¢
the county is also adjacent to the Twin Cities so that it is doubtful that the area | |
reprosensied Ts significantly different from that represented by the commission ¢
members {rom Minneapolis-St, Paul,) This leaves a geographic distribution of |-
25 members from one area, four Jocated throughout the northern and middle |
parts of the State, and none in the southem and particularly the southwestem | |

paris of the State.

In addition, of the four commission members outside the MinneapolisSt. | §
Paul mefeopolitan nrea only iwo have responsibility for what could be |
considered a rural ares. This makes the rural-urban balance 2 to 29. Althoughit 3
is probable that Minneapolis-St. Paul has the highest incidence of crime and the | !
greatest concentration of law enforcentent services in the State, its incidence of |-
edme and concentration of law enforcement services are probably not a5 |
proportionately high compared with that of the rest of the State or compared |

- Is no general geographic balance on the board as a whole. Concerning the

with the State’s rural arcas as its proportionate representation on the board.

There i another possible problem with the geographic balance of the |°
board’s membership. Section 203(a), as amended, and the guidelines in §:1
subpacagraph (7) required the State Criminal Justice Planning Agency (SPA) fe | .
have o reasonsbly geographically balanced membership. However, Section |
203(nj 15 somewhat ambiguous as to whether cach category enumerated (Jaw i
enforcoment agencies, units of general local government) must also bepi
represented on a peographically balanced basis on the SPA. The format and the ¢
wording of the guidelines scem 1o require only that the entire board haved

mngmvhicuﬂy balanced membership.

In more detuil, Seetion 203(a) in its previous version read: “The State %

planning sgency shall be represeniative of law enforcement agencies of the &

an =

Staie and of units of general local government within the State.” In its present /5
version the Section reads: “The State planning agency and any regiond §
planning units within the State shall, within their respective jurisdictions, & &
represendative of the Jaw enforcement agencies, units of general locdl §
govérnment, and public sgencies maintaining programs to reduce and control &

ehome." (Theie is no lepislative history to indicate that there Is any differenct

botween the original and the smended versions on this geographical balanct

polnt.) The clause relating to law enforcement agencies, for example, could b

interproted u3 requiring only representation by different types of law o

enforeement agencies (police, correctional, court, juvenile, and adult) regand

less of where the representatives were from throughout thie State or #
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sequiring representation of diff; ‘ i
djgj';}:lentagencies tonshont ﬂleegir;:e-types of law enforcement agencies by
he guidelines chose to interpret the clause as iring di

law enforcement agencies and required in subparasgrr:(:;l}lll lg)‘%f;ffg:n&lgf re:a?rf
types be represented and in subparagraph (5) that juvenile justice also be
représented. They. did not interpret it to mean that the type of law
cnforqement agencies represented had to be geographically distributed through-
out the State, They did break the clause down into another division b
type~S§ate and local law enforcernent agencies in subparagraphs (1) anii/
(3)-which need not necessarily be a geographical distribution if the local

(7 refers to ﬂ}e whole board and not to each separate caterory., ~
The result is that a situation could arise in which the cit?zer{ or other noﬁlaw
enforcement agency representatives would représent enough diverse geogfath
keal areas to give the entire board & balanced geographic representation, but all
or most of the representatives of the law enforcement agency éateg(;ry ora
subcategory of either police, corrections, and court systems within the law
enforcement functions category would come from one or two areas. Even if
the l«zlru: Or two areas so heavily represented were the high crime ar.eas this
‘»lv:éx still not seem to be appropriate for the composition of a group tha{ is to
ertake law enforcement Planning on a statewide basis nor would it seem to
satisf)f t%xe general statewide approach of the Safe Streets Act.
. This is what has happened in Minnesota, except that, as noted above, there

category of law enforcement agencies, of the 29 members on ‘ommissi

1132 are hs;ted as representatives of law enforcement agencﬁs gertxl;ia‘iglm:nuzs ;3025’
Clgresgnhng local law enqucement agencies. Of these, only one—the éheriff of
met};o g;lixtity, Moorhegd——xs from an agency outside the Minneapolis-St, Paul
ive) % Y.enanmarea (agmq, 2 second would perhaps be the Shakopee representa-
o ;ioe h ough thg incidence of crime is highest in Minneapolis~St. Paul,
o dthz not seem to 3ustify the fact that the law enforcement agency of only
en‘forcem;n:ma 15 represented and that there are no representatives of law
okl fagencxes from D;xluth—the State’s second largest city with a
! housew?fo over 100,000 (“th_e one representative from Duluth is apparently
enfOEemmi)—Xlg the commussion that is to make statewide plans for law
Iy en . Also congdenng geographical representation in a subcategory of
o i 6ou n:ent agenrf_les—-the COUI.t system--none of the eight representatives
bl r.ﬂslyi:tem is f}-om'out51fie Minneapolis-St, Paul. This geographic
e xuld ca}tlegones listed in- 203(a) and subcategories listed in the
o gt perhaps be undesirable but appears to be permissible within

Some other rese i
escrvations concerning the representati ' iti
ome ‘ ive co
commision oy oation p mposition of the .

Units of General Local Goven ' :

Ot ; - Government by Elected Policymaki)

pﬁiﬁ? ;ub}tlmgra,ph,(.z). The composition of the Lﬁnncgta Cr’;fnco'éoﬁt:z‘;?sti?:
ol meets this requirement because the commission lists two'people, an Indjan

g
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reservation trilesl councit leader and o Minneapolis alderman, in thiscategory. However,
s would seent 10 be the absolute minimum that would satisfy the requirement. :
Law Enforcement Officials or Administrators from Local Units of Government, %
subpatagraph (3, The commission membership Includes the required representatives, &
Tty noted sbove, the represeatation is ot balanced geographically. 3
Euck Major Law Enforcement Function~¥Police, Corrections, and Court Systens, |
subparagraph (45, Two of the three representatives of the corrections system hold the 1
position of *Director of the Department of Courf Services,” (a somewhat unusval itle
for a copections officer) and are also listed as the commission representatives of |
“juvenile delhsguency control™ required under sitbparagraph (5), This seems 1o indicate I
that they huve something 16 do with refonm schools or some other type of juvenile ¢
correetion fucility, which Yeaves only the State Commissioner of Corrections as the |-
teprewentative of the problems of all the adult local, county, and State prisons and jails. }:
Thres peenle representing the field of corrections ars probably adequate to meet the |
sequirespints, but the representation fs weak. Also, ag noted abovye, the representatives §
of the Sfate court system are not from balanced geographic or urban-rural arcag,
Commundty or Cltlzen Interest, subparagraph (6). Approximately one-third of the |
comnission Is composed of citizen or community members, This is perhops alarge |
percentage, but it s pennissible under the guidelines, which contain no maximum §
perceniage, and the lepislative history of the amendment to Section 203(a), The | -
Tegiriative history showa that although the phrase “the general community within the &
Stape™ was Included among the eategories that must be represented in SPA’sin the bil |
paased by the Scnste, i€ was later eliminated by the conference committee from the }:
finsl Bill pussed by both Houses; the intention of this action, as éxplained in both 1+
&Ig&xzsé;&gs not fo exclude nonlaw enforcement people from participation” as member §
‘of the SPA.

o

In summary, the composition of Minnesota’s Governor’s Commission o1 |-
Crime Prevention and Control docs not appear to offer a “reasonable |-
geographic and urbansrural balance and regard for the incidence of crime and |-
the distdbution and concentration of law enforcement services in the State,” a5 1 |
required by subparagraph (7) of the Guide at page 6. However, it complies with
the other requirements of Scction 203(a) of the Safe Streets Act and the | |
LEAA guidelines, although the compliance is minimal in some cases. o

i.egal Opinion No. 71-17—-LEAA Funding of Full-Time Indian ;.2
Criminal Justice Planners—July 29, 1971 b

TO: Acting Deputy Assistant Admindstrator
- Offiee of Criminal Justice Assistance, LBEAA

This i in response to your memorandum concerning the use of LEAA fundi |
1o provide Indian criminal Justice planners as staff to State Crimina} Justit ¢-
Planning Agencles (SPA's). Your memorandum indicated that LEAA, last yesf v |
give 3 technical assistanca grant to the Indian Justice Planning Assoclationte ;-
provide planiing assistance to Indian tribes. You also indicated that LEAA RS |
fot obtained satisfactory results from the program and you would prefer st} |
1o extend the grant for another year, but instead, to provide appropriate SPAY: |
with their own Indisn criminal justics planning program personnel through

-
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nonmaich LEAA funds, provided for under the Omnib i
Safe Streets Act of 1968, as amend sl Law 9035 oy ontrol and
Putio Lo 016845 s nded (Public Law 90-351, as amended by

It is the opinion of this Office that LEAA can

A . \ can make technical assist

grar;tsL ;30 SPA’s for the t?mployxgent of experts in the Indian justice pI:nirxlxsg
érea. lA:xl:ﬂx’has bfeen doing ‘g}us indirectly, as you indicated, through its Four

ommers Froject with the Indian Justice Planning Association, The change you
suggested is merely one of form and does not differ in purpose from LEAA®
gra?j3 Kh}i planning association. I

as defined technical assistance as the “communicati
: nication of knowl-

edge, skills and know-how by means of the provision of expert personnel. . . "

A staff study on technical assistance b inistrati
Masgomont st s 515 > by the Office of Administrative

LEAA discharges its T.A. functions in the context of a shortage of criminal justice.

expertise in the nation and a neid for innovation i i i
LEAA szeountability for the suteess or failure gf the Sols strecoupled with ultimate

that LEAA should adopt in T.A, and i ce i
ot upgrading crt l:: apabih‘ty,an the 1mp9rtance it should attach to the objective

The making of technical assistance grants to States with signifi i
fnodp}ulatx_qns.fqr expert personnel to plan and assist in the imglnemg?x?;tggl?}
e agl :nmm?zld justlce‘ programs would fall clearly within LEAA’s definition
oo g(;?etlﬁsﬁil:ch?::isé dand resz;onﬁib‘ilzi&ies identified by the staif study.

ver, .35 a technical assistance program, re i 4
g:!ar;mr;g etxpexts must be._utlhzgd and grants for these plarlx)nergs should (;J%g?r::?ig
Indiﬁi); ?rb o-year bams‘mt,h a view toward discontinuing these grants when the

i tribes anq the SPA’s have developed sufficient expertise to adequatel
prcﬁz:lrg tﬁnd momlt)c;r Indian programs for themselves, 4 ¢

iher possible source of nonmatch  funds for this rogr
gickr;n;g:)ary funds, Under. Section 306(a) of the Sufe Streé[t)s‘ .gcztljnLlévx (rin:;
ot percent dxscretxonfxry grants to combinations of Indian tribes. It
o oy permissible to use dxsgretmnary funds for this program in a particular
p ‘o‘lncurrem;e of the Indian tribes of that State could be obtained, The
would be made to the SPA for the benefit of the Indian tribes of that

State, who would signify in writing thei
tate, wh gnify in writing their agree i it i
lieu of direct receipt of grant funds.g BRIl I0 ropehe uch bonaf n

Legal Opinion No, 71-18—Bi uced in th |
Le » /1-18-Bill Introduced in the Minnesota Legisla-
re to Create an Office of District Prosecutor—August 5, 1971913 i

T0: LEAA Regional Administrator
Chicago ‘

At your request, this Offi i i |
" ; ] Ice has.reviewed the bill introduced in the
; ?;::io;% %’;gislature to create an office of district prosecutor for each judicial
ot Minnesota. The bill, if enacted, would require the Minnesota State
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Criminal Justice Planning Agency (SPA) to allocate LEAA block grant funds ¥

for the program. 4

As stated previously, portions of the bill would be inconsistent with Title [
of the Oninibus Crime Control and Safe Streeis Act of 1968, as amended
{Public Law 90.351, a5 amended by Public Law 91-644). More specifically,

Section 203 of the act exprossly pravides that the SPA designated to receive |
and administer LEAA funds~in this case the Governor’s Commission on Crime ¢
Prevention and Control-must “design, develop and correlate programs and | |
projects’ and *establish priorities™ for law enforcement improvement through. |

out the State,

It Is proper under the Safe Streets Act for the State legislature to provide | 7‘
that the SPA mugt operate in accordance with State fiscal and administrative |-

policies so Jong a3 they are congistent with Federal policies, However, the SPA

and the Governor have exclusive authority under the act to develop programs
and projects for funding with LEAA block grant funds and to allocate funds |
for those programs and projects, Thes¢ decisions may not be made by the State | |

legislature.

The. proposed bill would substitute the judgment of the Minnesota State |
Legislature for that of the Governor and the Commission on Crime Prevention ]

and Control in determining programs and priorities for expenditure of LEAA

funds, Accordingly, insofar as the bill attempts to mandate the expenditureof | ;
LEAA block grant funds, it ir inconsistent with the Safe Streets Act, Under the |
Supremacy Clause of the United States Constitution, the bill, if enacted, would
be ineffective in the allocation of LEAA block grant funds. (King v, Smith, 392 {3
U8, 309, 333 (1968).) The distriet prosecutor program could be funded with |

LEAA funds only if approved by the Minnesota Gevernor’s Comumission and if
contained in & comprehensive plan approved by LEAA.

Legsl Opinion No. 71-19-Schoo! Districts as “Units of General
L.ocal Government” —August 30, 1971 :
TO: Governor, Nevada

Altention Jus been called to an opininn given by the Attorney General of

Nevada to the Clark County School District to the effect that a county schoe!

distriet ereated under Nevada law is @ “unit of general local government”

within the meaning of that ferm in the Omnibas Crime Control and Saff,

Streats Aot of 1968, as mmended (Publlc Law 90-351, a8 amended by Publit
Law 91.644), and is thus eligible for Federal grantdn-aid asdstance madt
pvallable wnder that et to such Jocal units, This opinion finds that that Stal

opinion is in conflict with LEAA’s interpretation of the act and calls thE ¢

miatter to the attention of the State Compsission on Ceime, Delinquency and
Corrections,

The Altorney General's opinion is based upon the definition of “unit o :

general focal povernmeat™ set forth in the Nevads Revised Statutes (NRS)
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Section 216.075, which defines such units as “any political subdivision.
which performs law enforcement functions.” Since NRS 386.010 subsectio'r;
AE, declares county school districts to be political subdivisions of tﬂeFState‘ and
since the Clark County School District is proposing programs which serve law
enforcement functions within the scope of the Safe Streets Act, the Attorney
Genperal concluded that the Clark County School District is a unit of general
local government for purposes of the act. ' '

; l:lowaver, the Attorney General’s opinion entirely overlooks the definition
of tu1§t of general local government” set forth in the Safe Streets Act itself
which is controlling in this situation and which compels a different conclusion.
The act (Sectifox} 601{d)) defines “unit of general local government” as a “city
g;xlrtxltgra,l tow{)r:;}qg, 'towxfl, bosrough, parish, village, or other general purpose’

1 subdivision of a State, or Indi i i I
R ettt o of. 8, an Indian tribe which performs law

1t s clear from the examples given in the definition and the phrase *other
general purpose political subdivision” that the only local govemmenfal units
that- qualify are those with general political jurisdiction—that is, those that
possess the variety of jurisdictional powers (e.g., taxing power, lawmak'i'ng
pow?x,.law enforcement authority) usually possessed by a city, town, county
or similar local units, Some general law enforcement authority v:'ould be’
a particular requisite. Since NRS 386.010, subsection 4, which is quoted in
the Attorney General’s opinion, expressly states that county school districts

shall be political subdivisions whose “purpose is to administer the State system

of public education,” such schoo! districts appear to lack general authority to

enforce the criminal laws and other political authority possessed by cities,

;gv;gs, countties, ‘?dlsig:ilar general purpose political subdivisions. For this
ason, county school districts are not “units of general Jocal zovérfiment®
under the Safe Streets Act. ’ Bovernment

This means that county school districts are not eligible for direct

discretionary grants from LEAA under Section 306 of the act, nor for direct
grants from the 75 percent share of State block grants required by Section
303(a)(2) of the act to be made available to units of general local government.
Hmzevg‘.r, the act imposes no restrictions on the range of entities to which
the State may grant its 25 percent share of block grant funds. Similarly, there is
nf) restriction on the range of entities to which city and county grantees may
dvsb}:rse funds for program purposes. Hence, county school districts could
tpceive funds for law enforcement programs from the State or from cities and
metxes which receive subgrants from the State, Thus, LEAA funds for the
plograms proposed by the Clark County School District may be granted
directly by the State from its 25 percent share of block grant funds or may be
granted to the Clark County government or a city within the county for

~ dishursement to the school district to enable it to carry out the proposed

programs, . _

PRKE VP T
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Legal Opinion No. 71-20~Indian Tribes as “Units of General Local
Government”—September 14, 1971

TO: Office of Inter-Governmental Relations
Bureau of Indian Affairs (BIA)

This s to confirm the agreement reached yesterday concerning qualification

of Tndian tribes as *‘units of general lo¢al government” under Section 601(d) gf ;?:‘:
the Ormnibus Crime Control and Safe Streets Act of 1968, as gmended (Public |
Law 90-351, as amended by Public Law 91-644), A copy of this letter has been I
sent to the National Council on Indian Opportunity, to the Judicial, Prevention -

and Enforcement Services, BIA, and to the National Council on' Indfan
Opportunity.

The agreement stated that only those Indian tribes that still have law

, A - s - under
enforcement jurisdiction, as opposed to those that have terminated unc

Public Law 2180, qualify as units of general local government unqer Section
601(d). This is consistent with the legislative history of this section, which

. i
indicates that Congress meant to include as gmt.s, 9f gepegl local governmen
only those Indian {ribes with full criminal jurisdiction similar to that possessed |

by cities and fowns, Where an Indian tribe has ceded criminal jurisdiction to

the State, it cannot qualily as a unit of general local gover‘r‘xmcnt even thoug,l’l it
may perform some activities that are within the scope of “law enforcement” as 3

defined in Section 601(a) of the act.

It is understood that BIA will update the list of tribes with criminal [}

judsdiction and that the Secretary of Interior will publish in the Federal

egister o statement to the effect that only the tribes on that list are eligible as |
:}nﬁss bfﬂgenexal focal government. This does not affect the accuracy of .the
enrlier notice in the Federal Register to the effect that all Indian tn‘lies
recopgnized or serviced by the Bureau of Indian Aff:n{s perform some law I
enforcement aciivities, since that notice referred to Section 601(a) of the act.

Legal Opinion No. 71-21~Use of Federal Emergency Employment !
A?:% Funds to Supply Non-Federal Match for LEAA Programs— {

September 17, 1971

TO: Assistant Administrator ‘
Offiee of Criminal Justice Assistance, LEAA

' n ' your 1 ' ini hether funds £
This i in response to your request for an opinion as tow :
" granted to the States and cities under the Federal “Emergency Employment

Act of 1971 (HBA) (42 U.S.C. 4871 et y¢4.) may be used as non-Feder

‘ ' led jo 1 ( i blic Law
Act of 1968, as amended (Public Law 90-351, as amended by Pu’
91-644). The BEA. authorizes the Labor Department to make grants fo Sta}g
and local units to provide unemployed and underemployed persons wi

S
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transitional “public service” employment during times of high unemployment.
The Mayor of Baltimore has asked the Maryland State Criminal Justice
Planning Agency (SPA) whether the salaries of additional city law enforcement
personne! funded by the EEA may be counted as local match if the employees
are detailed to LEAA programs, .

EEA funds and personnel employed with such funds may not be counted as
local match for LEAA grant progrars, The LEAA Financial Guide states (at
38:39) that funds derived from other Federal grant programs may not be used
as local matching funds, except for Model Cities funds. The exception for
Model Cities funds is based upon express language in the Demonstration Cities
and Metropolitan Development Act of 1966 (42 US.C. 3305) that the funds
may be used to provide match for other Federal grant-in-aid programs. On May
4, 1971, this Office issued an opinion that the same'is true of funds granted
under the Appalachian Regional Development Act (40 US.C., Appendix),
since that act also contains express language permitting such an application,
The EEA does not contain such language, however, and so the general rule
must apply to prohibit the use of EEA funds as LEAA match, .

It is interesting to note that the Labor Department’s regulations for the
EEA program contain a 10 percent non-Federal match requirement and a
provision to the effect that other Federal grant funds may not be used as
match, either cash or in-kind, unless specifically permitted by the law under
which the other funds were made availgble. Thus, LEAA is consistent with the
Labor Department in its ruling on this matter.

Legal Opinion No. 71-22—Waiver of Local Matching Shares to
Menominee County—September 27, 1971 '

T0: Executive Director
Wisconsin Council on Criminal Justice

This is in response to a request by the Wisconsin Council on Criminal Justice
g)r a waiver of the local matching share in grants by the State to Menominee
ounty,
' The Council states that Menominee County is composed “almost exclu-
sively” of the Menominee Indian tribe, However, not all of the residents of the

L. ~county are Indians, and not all members of the Menominee tribe live in the

county (2,500 of the 3,200 enrolled members live there). Federal supervision
over the tribe was terminated in 1961, and since then the Menominees have not
been regarded as Indians for any Federal purposes.

Based upon these facts, LEAA has concluded that Menominee County doeas

+t 1ot qualify for a waiver of the local matching share under Sections 301(c) and
‘ ; i1 308(a) of the Omnibus Crime Control and Safe Streets Act of 1968, as
mateh for LEAA programs under the Omnibus Crime Control and Safe Streets

amended (Public Law 90-351; as amended by Public Law 91-644) which
authorize such a waiver in the case of a grant to an “Indian tribe or other
?‘lff’ﬁgimﬂ group.” Menominee County clearly cannot be considered an Indian
tribe, since not all residents of the county are Menominee Indians and since the
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enominees are not regarded as Indians by the Federal Government, To be &
ifliig?g;: fo: a waiver, thge county would have to be cons}dered an “aborigingl ¢
group” and LEAA is of the opinion that it does not qualify under that terma
Congress Intended it to be interpreted., : | :
The term “avoriginal group” was added pursuant to an amendment offered

In the Senate Judiciary Committee by Senator Marlow W. Cook to cover the ¢
- Eskimo fribes of Alaska, Senator Cook first suggested the addition oi" the §
words “or Eskimo tribe.,” However, when it was pointed out by Committes
members that there are also Aleuts and other tribal groups in Alaska and that | -
Federal statutes designed to cover all Alaska tribal groups usually refer to them | 4
18 "Eskimos, Aleuts and other aboriginal groups,” Senator C(gok suggesteq the §
“present language in the act. This is supported by_ a statement in t{tev Cgmmlttee
report describing the waiver authority as applying to grants to “Indian tribes (-
and other aboriginal groups, including Eskimos™ (Senate Report No, 1253, 8
91st Cong,, 2d Sess. 44 (1970)) and by a statement on the Senate floor by |-
Senator John L. McClellan, floor manager of the bill, that the prowswnﬂapphes b
to *Indian {ribes and other tribal groups” and is based upon the premise that
“Indian tribes and Eskimo groups have severe law enforcement deficienciesand |
i many cases have no funds(to 1{)aydaxg/ tngt 1%f7 (t)})ui cost of improvement
programs” (Cong. Rec, 817531 (daily ed, Oct. 8, ) 4
me};ascd u;on gthis legislative history, LEAA is of the view that .the teng L
“aboriginal group™ refers to tribal groups such as t‘he Alaska {islflmos and
Aletits who still maintain tribal status rather than having bgen'asslmdated into
the political structure of the State government. Under this view, Menominet
County, which is # political subdivision of the Sta}e of Wisconsin and._xs no;
composed entirely of Indlans even if the Menominees could be considered | &
Indians, does not constitute an “aboriginal group.”

Legal Opinion No. 71-23—Eligibility of Registry of Motor Vehicles 3
for LEEP Funds—Qctober 29, 1971

TO: Registrar |
Regisiry of Motor Vehicles
The Commonwealth of Massachusetts

This Is in response to your letter dated October 7, 1971, requesting thil
l;m}?'mﬁ::v ths opinion given last year by the General Co;msel tha; pcxsonngl
of the Registry of Motor Vehicles are incligible for assistance under LEAKX
Law Enforcement Education Program (LEEP). )

The General Counsel's opinion correctly states that LEEP assmtan?em 4
availsble only to agencies that are engaged primarily in the enforccmfr{t of i ;%
general criminal law, Agencies that have as their primary function it
enforeement of regulatory law are ineligible, even though they may possess. "
gocasionally exerclse some criminal Jaw enforcement authority. On the basis®

5
thess rules, LEAA believes the opinfon correctly concludes that the Registry @ .
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Motor Vehicles is engaged primarily in regulatory functions and, therefore, is
not a law enforcement agency, even though some of its employees are
authorized to exercise peace officer powers,

The investigators, examiners, and other “badge” positions in the enforce-
ment branch of the Registry admittedly are authorized by State law to exercise
the same peace officer powers as the State police and other peace officers
throughout the State, However, these personnel are not in fact primarily
engaged in peace officer activities, but continue to engage, as they did before
the Jaw was amended in 1970, primarily in regulatory activities related to the
inspection and registration of motor vehicles. LEEP eligibility depends upon
the activities in which an agency’s employees are actually primarily engaged on
a day-to-day basis, not upon statutory authority possessed but not exercised by
such employees. Therefore, the uniformed members of the enforcement branch
of the Registry of Motor Vehicles are not, in general, eligible for LEEP
assistance under the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644).

It is possible, however, that some members of the enforcement branch may
be primarily engaged in criminal law enforcement activities and may be eligible
for LEEP assistance, You state in your letter that such criminal offenses as
motor vehicle theft and possession of master keys with intent to steal a motor

vehicle are within the jurisdiction of the Registry. You further state that it is -

possible that Registry enforcement personnel will be assigned to carry out
functions identical to those of the State police. In the event that persennél of
the enforcement branch are assigned to units that are engaged primarily in
police activities, such as the investigation of motor vehicle thefts, such
personnel may be deemed eligible for LEEP assistance

.

Legal Opinion No. 71-24—Minnesota Appropriation for LEAA
Matching Funds—Navember 17,1971

TO: LEAA Regional Administrator
- Chicago

This Office ‘has reviewed the appropriation bill passed by the Minnesota
Legislature which creates a “Criminal Justice Contingent” fund available “to
provide additional matching funds for the various State agencies and local
governments for programs qualifying under the Omnibus Crime Control and
Safe’ Streets Act of 1968, as amended (Public Law 90-351, as amended by
Public Law 91-644).” The bill provides that the funds “shall not he available
until the criminal justice State plan has been reviewed by the Senate
Con}mittee on Finance and the House Committee on Appropriations™ and, in
addition, provides that “at least 30 days before action by the legislative
Wvisory committee, the commission shall submit the individual project
requests to the respective committees for review.” :

This bill is not inconsistent with the Safe Streets Act, Although the State
legislature (by its committees) will be reviewing the State comprehensive plan
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and individual projects, this review will be done as a proper part of the State
appropriation process. A State legislature has every right to know and approve

of the purposes for which State funds will be spent and can inquire into such :

programs prior to appropriating funds. This necessarily gives a State legislature

considerable leverage in federally assisted programs, such as LEAA’s, which |
require State matching funds, Although the legislature cinnot usurp the |

authority of the State Criminal Justice Planning Agency (SPA) with respect to

development and approval of the comprehensive plan, defsrmination of [
priorities, definition of projects, and allocation of Federal funds, it can refuss |
1o appropriate matching funds unless it approves of the plan and the individual |7

projects,

Presumably, Minnesota Jaw permits the legisiature to appropriate funds fora |
general purpose subject to subsequent committee approvai or veto of specific |

applications of such funds, This *committee veto” arrangement has been held

anconstitutional under Federal law because it permits congressional commits |-

tees to interfere in the ndministration of executive programs, thus violating the {3 = 21
| | additional money to match LEAA funds. You indicated that the new -

doctrine of separation of powers,

" Legal Opinion No. 71-25—Uninsured Motorists’ Funds~December

8, 1971

TO: LEAA Regional Administrator
Allanta

This s written confirmation of the oral opinfon that the State of South

Caroling ¢an wse funds collected through the State Highway Department’s.

uninsured motorists' fund to satisfy the buy-in requirement if the statule

providing for the collection and disposition of funds is amended to provide |

exprossty for their utilization as buy-in, .

Ihe South Carolina State Highway Department collects $5 jer year from
vach motorist to cover accidents involving uninsured moterists, All funds are
depogited fn the State Treasury ond transferred monthly to 5 special deposxs
fund to be used 1o defray the administrative cogls of the uniugired motorists
program, The statute provides that “Any balance shall be wséd in highway
salety programis as appropriated by the General Assembly.™ There is no

supplanting problem arising from the fact that the funds have baer available |

for highway safety progratns which in some respects overlap LEAA programs.
According to the statute, the balance from the uninsured motorists’ fund goes
into the State Treasury and must be appropriated by the Stgle legisinture It
order 10 be available for highway safety prograws. If the Statedegislature were
to appropriate these funds to the LEAA program instead, this would be 10
different from appropeinting any other funds from the State Treasury,

Any question on this matter can be resolved by amending the stagute 10 Tonf,
1A Federal share of the costs of LEAA projects and the unwillingness of the

provide that the funds can be used for LEAA programs and, if poszibls undet
South Carolina law, to provide for the transfer of such funds to the L
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way 10 do this would be to amend the phrase quoted above to read “An

balance shall be‘ transferred annually to the Law Enforcement Assistancz
Program to_provide th.e non-Federal share of the costs of programs funded
under the Omnibus Crime Control and Safe Streets Act of 1968, as amended
(Public Law 90-351, as amended by Public Law 91-644).” ’

Legal Opinion No. 71-26—Matching Funds Under Amendments to
the Safe Streets Act—December 17, 1971

TO: Governor, Virginia

You have expressed concern about the new provisivns in the Omnibu
Crime Control and Safe Streets Act of 1968, as amended (Public Law 90-351,
as amended by Public Law 91-644) that will require the States to provide

requirements may constitute an almost insurmountable barrier to further
participation in the LEAA program by Virginia and other States.

These statements apparently were made in reference to two provisions
reccnt.ly "added through amendments to the Safe Streets Act which become
effective in fiscal year 1973, The first provision is the “buy-in” provision which

i-{ requires each State to provide, in the aggregate, 25 percent of the non-Federal

shate of the costs of all LEAA block grant projects undertaken by units of
localt government within the State. The second provision is the “hard match”
provision. which requires States and units of local government to provide in
cash 40 percent of the non-Federal share of the costs of LEAA block grant

1 projects which they undertake, The following legislative background will

in‘dic‘ate that LBM did not initiate or support either of these provisions, but
rather did everything possible to soften their impact on the States,
As orlginally euacted, the Safe Streets Act permitted LEAA to pay up to 60

£ Eie{cen; of the costs of most LEAA-funded projects and required the States and
| Cities to provide the remaining 40 percent, This non-Federal contribution could

gciq cash. or in services, facilities, or other “in-kind” match, In practice, if a
tate sponsored a project, the State provided the full 40 percent match, and, if

- aunit of local government funded the project, the State generally passed the

Rl matching burden to the unit of local 1970
: il government. In 1970, Congress
amended the Safe Streets Act by reducing the required State,and ?ocal

| Matching share to 25 percent of fotal project costs, and—zcting on a

longstanding recommendation of the Advisory Commissior on Intergovern-
mental Relations—requiring the State to “buy in” on local LEAA projects by
mdmg in the aggregate one-fourth of the non-Federal share of the costs of
¢ H;;m;ects. 'I?ﬁs buy-in provision was writfen into the 1970 legislation by
— use Judiciary Committee after eliciting extensive testimony from the
Yors of many large cities concerning their inabllity to provide the

States to assist them. The House provision would have required the States to

program without the necessity for furvher sction by the State legistaturs. On buy in on all Iocal projecis.
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Subsequently, w0 the basis of testimony by the Attorney General before the |
Senate Judiciary Commitiee, the buy-in provision was deleted from the Senate |
version of the Safe Streets Act. The Senate Judiciary Committee report, §

- reflecting the Atforney General's testimony, stated that the committee did not |
wigh 10 gee an “inflexible standard™ included in the act which might “have the I}
effect of requiring some States to withdraw from the program because of {1
inability to mect matching requirements.” In the conference committee |
convened 1o rosolve the differences between the House and Senate versionsof |*
the legislation, the buy-in provision was accepted by the Senate conferees, buj | £

with modifications that postponed thé effective date until fiscal year 1973 and
allowed the States to buy in on an aggregate basis rather than on a

project-by-project basis. This compromise provision ultimately became law, |
The “in the aggregate” Janguage allows a State to buy in on selected projects | ;
and to provide more or less than the required 25 percent for individual projects | §
so long s it provides overall at Jeast 25 percent of all projects funded by units |-

of local government throughout the State.

The hard match provision was added to the Safe Streets Act by the Senate ;-
Judiciary Committee in response to testimony indicating that many of the |
States and cities were providing non-Federal matching shares in large partin { -
donated goods and services rather than in cash. In explaining the purposeof |

the provision, the Senate Judiciary Committee report stated:

This provision should work to guarantee that these new Federal funds will, in fact;
draw new State and local funds into the criminal justice system and avoid the el §
danger that Federal funds would merely replace State and local funds in financing the ¢

system,

The provision specifies that 40 percent of the non-Federal share of | |
LEAAfunded programs or projects (or 10 percent of the total cost) must b ;-
“money appropriated in the aggregate. . for the purpose of the shared fundisg |
of such programs or prejects,” LEAA has interpreted this language &
lenfently as the legislative history will permit, to mean that hard match does !
nol have to be provided for each individual project undertaken by a Stateorj
unit of local government with- LEAA funds, so long as at least 40 percentof |
the non-Federal share of the costs of all projects within each major program st §
out in the State's comprehensive plan is provided in cash. This means that som¢ § ¢
projects may have more or less than 40 percent hard match, so long as each;
major progrum set out in the plan complies in the aggregate with the hud} 't
mateh requirement. It should be emphasized that units of local government i,
will have the primary responsibility for providing the hard match for locd

projects, although the State buy-in may be used at the option of the State &
provide all or part of the hard match for such projects.

LEAA recognizes that the buy-in and hard match requirements will platt]
difficult burdens on the States and units of local government and it preser_lﬂ;f
is developing financial guidelines that will permit as much flexibility as possibtk?

in complying with the new requirements,

A specific example of how the buy-in and hard match provisions woui.)
wotk in Virginia in a given fiscal year will help to clarify the provisions a,r}d whE
demonstrate that the sdditional cash burden will not be as great as is feard a

5
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Treating this year’s LEAA appropriation as the basis fort irgini
would be eligible to receive a block action grant of $9.33h xiﬁ?;?x?lgn\ggfx 3:2
pxe,seut. “local pass-through” provision, 75 percent of these fuads. or
approximately $7 million, must be made available to units of local g0vernm,ent
This $7 million in Federal funds could then be used to pay 75 percent of the.
costs of lacal LEAA projects. The 25 percent non-Federal share of the costs of
these local projects would be $2.33 miltion:, Under the buy-in, the State would
}512?3 t{;)ogrou%e, in the aggregate, one-fourth of this amount, or approxjmately
51,’15,,miu’ioann. the ;ocal, goyernﬁmentswould have to provide the remaining
The hard match provision would require that 40 percent o . .
share of the costs of these local projects, or $933 ,00‘8 in the agr}:aegz?tznriicslf rbae1
in casl} approprated for the purposes of the shared funding of LEAA ;jrograms
or projects. The p{hnary responsibility for providing this cash match wonld rest
w1tl} the local units. The State’s only obligation with respect to theée local
projects woulfl be to provide the $583,000 buy-in, and, while it is anticipated
gtla: tltle, buy-lp generally will be in the form of cash, it may be possible for the
fa:}lﬂt}fﬁﬁ(;prowde’ some pa‘rt of the buy-in in the form of in-kind services or
The State could retain $2.33 million of its block grant fo 'e i
State programs. It would have to provide the full 25 pgercent ;onfgggg;ztdur;a(;g
of’ the costs of these programs, a total of $780,000. Of this amount 40
goe;cslrll;, ;)J 5310,(){00, wohuld have to be hard match specifically appropri;ted
rpose of matchin ini
e ofin-kin%i %n}iﬁi programs, and the remaining $470,000
ilﬁl summary, the Statc?’s total matching obligation for a block grant of $9,33
}1:1 on would be §1,363,000. Of this amount, approximately $893,000 would
ave 1o be provgied in cash—$583,000 as tiuy-in on local projects (unless some
part of the buy-in could be satisfied by in-kind match) and $310,000 as hard
match for State projects. By way of contrast, before the enact;nent of the
:ec;x;t amendment reducing the non-Federal matching share from 40 percent
v;)ou,l.dp}i&rcen é, thenState’s maltching obligation for a block grant of this amount
red zall: Sttz:tx; "s‘do feSI qxlxllﬂhotnil:rhus'élin net effect, the recent amendments
all matching obligati i
Paré\?,f ,itsd xéxatchingy contribution be%n calea.txon, o1 Ted that it
© additional factors will come to bear on the matchin obligations of the
g;igts in ﬁsca} year 1973' and beyond, Another new pr%visioi which‘wlilll
- arlmzh efggct‘we in 1973 is the “flexible pass-through™ provision which will
ek throe cg{cd 75 ‘percept pass-through requirement and permit each State to
i ugh to local units a percentage of its block grant that corresponds
bome I;ert:l:ntage of n.on-lj‘ederal law enforcement expenditures in the Stats
. Optiinocf units. Tms will mean that in fiscal year 1973 Virginia will have
gt 0 %assmg thxqugh to local units only about 63 percent of its block
dlects ’to restafl n}‘zty retain up to 37' percent for State programs, If the State
ot 5 64am_tt.n, full 37 percent, its total match obligation will increase to
" hﬁatéh f;rrulsl‘;zg orfo}:htxch $§§3§(§)0 will have to be provided in cash as
i cts ' i Vi ] i
onlooy Dojoctsory é; X fy ot cirs‘h. 000 will have to be provided as buy-in
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The second factor concerns the timing of the non-Federal matching |-

contribution, LEAA's present guidelines permit block grant funds to be ;.

expended by the States and cities over a period of 3 fiscal years—the fiscal year §

in which the block grant award is made plus 2 additional fiscal years. The |-

| ' FAA- roject does not have tobe &
non-Pederal share of the costs of an LEAA-funded projec : be
available at the outset of the project, but may be contributed at any time prior

j i i s entire Federal share, |
to the end of the project period or the expenditure o{ the entire 3
whichever occurs first, Thus, it is possible for a project to be financed fora {

considerable period of time entirely from Federal funds, so long as the

non-Federal share is contributed before all Federal funds for the project ae |}

expended. This means that the States and cities may have up to 2 years after
the fiscal year in which an LEAA block grant is made to contribute the |-

non-Federal share, a factor that should afford relief to many States and cities, | -

particularly those whose legislatures appropriate on a biennial basis.

Legal Opinion No, 71-27—Section 406(f) of the Safe Street;

Act—December 27, 1971

TO: Dircetor -
Manpower Development Assistance Division (MDAD), LEAA

N - [ s d

This is in response to your memorandum requesting an opinion an g
comments on the Itzollowing MDAD policy interpretations of Section 406(f) lti)f i
the Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public

Law 90-351, as amended by Public Law 91-644),

1. A person receiving Law Enforcement Education Program {LEEP) funds

may not concurrently receive internship funds.

i i i be given 1o} |

e Scction 406(f) of the act provides that internship grants may g
full-time stug)ents during summer recess or while on leave from the d_eg{;e 8

program, During this recess or leave period, a student wpuld not be ehgl d

for ather MDAD funds. However, the student may receive MDAD fundsin .

other periods of the same year,

2. A “full-time internship” is defined as at least 30 nours per week. =

e This is consistent with the LEEP Manual 1969 VII-8(28), which define
“full-time” as a minimum of 30 hours per week. . 0l
3. The payments to interns are grants and therefore are not subject to 1
withholding requirements of a “salary.”

5 i
 The act states at Section 406(f) that the payments are grants. However, ¥} |
Internal Revenue Service opinion of March 9, 1970 (T.IL 1.2.) does noti .

speak to grants for internship programs. LEAA, therefore requests 8}

opinion from IRS as to whether intemnship grant funds should be considered | -

" aw - g ] I3 ha‘ng .
a part of gross income, In addition, it should. be noted that this isac {
QfP MDAD policy (see internship programs guide, May 1970, Section III D

4. A person receiving internship funds may receive Veterans’ Administrt :

tion (VA) benefits,
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e The educatjonal institution , may award grants to persons receiving VA
benefits. However, whether a student’s participation in an internship
program makes him gligible for VA educational benefitsis a determination
to be made by the VA, not LEAA.

5. “On leave from the degree program” is interpreted to mean that the
student is not responsible to the university for content or quality of work
performed on the internship, -

6. “Academic credit” for an internship is left to the discretion of the
institution. The act does not prohibit the institution from granting credit for
work experience; however, the phrase “on leave from the degree program”
indivates that the institution has no control over conditions of the internship,
Additionally, upon completion of the internship, the student may not use
LEEP funds to register for an examination for credit based on the intern
experience,
¢ The phrases “during any summer recess” or “on leave” cannot be Imputed

to a legislative intent to relieve or prohibit the educational institution from

having control over the conditions of the internship program, its content, or
quality of work. The only meaning that can be imputed from these phrases
is that the internship Program cannot be concurrent with an active academic
semester or quarter. LEAA and the educational institution have the
responsibility to insure that the internship programs are such that they will
get young people interested in criminal justice careers and provide assistance
to criminal justice agencies in attracting young people. LEAA and the
institution should insure that the programs will meet these criteria. Senator

Edward M. Kennedy introduced Section 406(f) to carry out this purpose.

The participating law enforcement agency must express a desire for and

willingness to accept interns, and any arrangement of program content

between the agency and the educational institution should be on a

voluntary basis,

® “Academic credit” is the prerogative of the educational institution.

® The use of MDAD funds to register for an examination for credit based on
the intern experience is a policy matter within the discretion of LEAA
(MDAD),

7. In the event that the internship agency does not supplement the

‘nternship grant, the university may make direct payment to the intern.

¢ The method of payment of the grant funds to the student under any

circumstances is within the administrative and policy discretion of LEAA
(MDAD),
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Legal Opinion No. 72-1—Matching Provisions—January 12, 1972

TO: Director
Division of Justice and Crime Prevention

Richmond, Virginia

This opinion concerns the manner in which the Virginia Legislature |
appropriates funds for hard match for LEAA programs under the Omnibus
Crime Control and Safe Streets Act of 1968, as amended (Public Law 90-35], |
as amended by Public Law 91-644), The practice in Virginia is to appropriate 1§ -
lump sums for the operating expenses of State departments and agencies |-
without identifying the various purposes for which the funds may be spent. |
There generaily is no committee report breaking the lump sum into identifiable |-
parts. However, each agency submits to the legislature a detailed budget |
request which does identify the purposes for which funds are requested. Thes };
budget requests would identify part of the funds as LEAA matching funds. The ;
question is whether this practice in Virginia will satisfy the hard match }
language which requires that hard match funds be appropriated for the express § |
purpose of matching LEAA funds. There is a statement in a draft guideline |-
distributed by this Office in January 1971, indicating that there must b |-
language in the appropriation bill identifying the funds as LEAA matching §

funds.
This Office has determined that the Virginia practice complies with the law.

Even though the appropriation bill itself does not contain line item !
identifications of the purposes for which the funds are appropriated, the } |
appropriation is made in response to detailed budget requests which do i
identify the purposes for which the funds are requested and which, under .}
Virginia law, are binding on the requesting agencies just as if the puzposes wer §:
set out in the appropriation bill itself. Therefore, where an agency’s budg |-
request identifies part of the funds requested as LEAA matching funds and the |-
legislature includes that amount in a lump sum appropiiation to the agency, ;.

the hard match provision will have been satisfied.

Legal Opinion No. 72-2—Use of Part E Funds for Planning-|;

January 24, 1972

TO: Dsputy Assistant Administrator
Office of Criminal Justice Assistance, LEAA

This is in response 16 your memoréndum of September 17, 1971, requestifs '
an opinion o ihe Colorado State Criminal Justice Planning Agency (SPA) | 4

proposal to use 10 percent of Colorado’s Part E allocation to support the SP.
planning staff. .

The general rule is that where an appropriation is made available fori[f‘
specific purpose, othier appropriations may not be used in lieu thereof. Part B ]

o3
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Section 203(a) of the Omnibus Crimé Control and Sat;e
; Ny Streets Act
amended (Public Law 90-351, as amended by Public ol :4)05 ! :tfe; s1:968, as

A grant made under this part t k ili f
 and e mado ur planningpagen :y a State shall be utilized by the State to establish

This Office has always taken the position. i ’

! e position that only Part B funds may b
used for the operation ,of the SP4. On that ground, it has previously deiieg
rfaqufsts by severa} SPA’s to use a percentage of Part C funds for “administra-
tion .of subgrants, Tl}e same. rule must apply to Part E funds. These funds
were intended for action purposes, with maintenance of the SPA to remain
Zu:lpf};);tggAby }}’lz;r;1 B Ifl' Paft E adds new planning and administration burdens

4 » Wilcn 1s clearly the case here, the proper recourse is to seek
- ’ N . : mo
gllxlrrxgz I:J,?ciz; qu'tt B ’Il;hat is belcxllg done for fiscal year 1973.In fact, the “Partrg
: cept is being used as part justi i i i
Pact B apprapactich. | part of the justification for increasing the
This means only that Part E funds m i
. ay not be applied directly t
glamtenance of the SP"} staff, Part B funds can support glra’mning howivez?
osts related to correctional construction project planning, such a,s architec:

tural estimates, site location, and d inati S
) : s etermin . )
from Part E funds. ation of facﬂlt;es’ size, may be paid

Legal Opinion No. 72-3—State Bu’y-ln-—JanuaryVZS', 1972

Y

TO: Administrator, LEAA

ot Thi ) . . ) . .
$ memorandum is a followup to a discussion at an executive committee

megting in December concerning the legali i
ce gality of State proposals to utilize £
:l}rl::ite?i‘f tradl‘qonally .been “local revenues” to satisfy t}I:e buy-in, as lprovlil:llt:l; '
(Publ e Omnibus Crime Control and Safe Streets Act of 1968, as amended
bl Law 90351, as amended by Public Law 91.644). ’
-BAA must distinguish between situations where a State is redirecting State

fevenues to satisfy the buy-in, which is permitted, and those situations where a

;State is in effect telling local units that they must use traditionally general

u v
~ Pumpose local revenues for law enforcement, which does not, in the opinion of

ﬂuzOfﬁce, satisfy the buy-in requirement.

~An e%a{nple of the first situation is the South Carolina unins

;nn%tzgsts 'tfurz(.iv. Those funds are collected by the State Highway Depx:rrx:;fl(ti

bo divegto:cli i‘d ia the State Treasury. They thus become State revenues and can

P Tom puzposes f"or which they have traditionally been used to local
bniorcement projects in satisfaction of the buy-in,

: be:;(:mé)le"()f the second situation is the South Carolina beer and wine tax.
o the s : wine tax.es are collected by the State Tax Commission, but not all
which g stare }fleposned in the State Treasury. There is a distribution formula

e o cts tfat a certain percentage of the funds “shall be paid into the
e asury for ordlqary State purposes. . . .” These are State funds and can
to provide buy-in. The remaining percentage of the beer and wine tax

%%m»:g,—;wﬁx.m_: e T e e T
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funds is distributed by law to cousnties and cities on the basis of population,
This is a statutory revenue sharing scheme that has been in effect in South

Carolina for decades. The local share of the beer and wine tax is by law and }

practice considered to be local revenues available for general local purposes,
What South Carolina proposes to do is to direct its cities and counties to use
these funds for law enforcement on the theory that this satisfies the buy-in,
The point is that these funds cannot be used for the buy-in because they are
not State funds; they are local funds, =~ :

If the South Carolina Legislature amends Section 65-740 of the South
Carolina Code to provide that all beer and wine tax funds shall be paid into the
State Treasury, the funds would be available for buy-in purposes. LEAA
cannot interfere in that legislative process. Nonetheless, short of such an
amendment, LEAA must tell South Carolina and other States that propose
similar schemes that they must satisfy the buy«in from State revenues and
canniot utilize funds that under law are local revenues.

Legai' Opinion No. 72-4—Applicants for Subgrants With Units of
General Local Government—February 14, 1972

TO: Governor’s Justice Commission
Commonwealth of Pennsylvania

Your letter of January 28, 1972, requests an interpretation of the phrase

“units of general local government” and an opinion as to which individualin 7

the local government has the legal authority to apply for grants.

Section 601(d) of the Omnibus Crime Control and Safe Streets Act of 1968, |
as amended (Public Law 90-351, as amended by Public Law 91-644) defines ||
unit of general local government as a “city, county, township, town, borough, | |

parish, village, or other general purpose political subdivision of a State, or an
Indian tribe which performs law enforcement functions. ...” It is clear from

the examples given in the definition and the phrase “other general purpos :

political subdivision,” that the only local governmental units that qualify ae

those with general political jurisdiction—that is, those that possess the quality
of jurisdictional powers (e.g., taxing power, lawmaking power, law enforcf-
ment authority) usually possessed by a city, town, county, or similar unit. '/

Some general law enforcement authority would be a requisite.

As to who has the authority legally to bind the unit of general loctl |
government when making an application for a grant, this Office agrees thqt :
State law will determine this. However, there may be situations where this :

determination will have to be made on an ad hoc basis.
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Legal Opinion No. 72-5—Proposed Law Concerning Californi
Planning Agency-—March 8, 1972 g California State

TO: California Council on Criminal Justice
Los Angeles, California

This Office has reviewed California State Assemblv Bi i
ice ; y Bill 375 to establish a
fiveman Criminal Justice Board to replace the existi iforni il ¢
Gipman Srimin place the existing California Council on
There are various provisions in this islati ing it i
_ : o) \ proposed legislation that bring it into
direct conflict with Section 203(a) of the Omnibus Crime Control fnd Safe
Streets Act of 1968, as amended (Public Law 90-351, as amended by Public
II;aw ?1-644). Section 203 expressly provides that the State Criminal Justice
lanning Agency (S'PA) shall be subject to the jurisdiction of the Governor and
shall be representatlve.of the law enforcement agencies; units of general local
Ei)iveznment, and public agencies maintaining programs to reduce and control
me, y
Section 13800 of the proposed - legislation is i i i
; ) gislation is inconsistent with the
fequirement regarding the SPA’s representative character. This section states;

. Each .
theroat. .r.n‘ember shall represent the state -at large and not any particular portion

~Notwithstanding the fact that the proposal calls for one me
five-man board to be “qualified” in the ﬁgld of local goVernmIZnItnbt%sofofxlllg
not be construed as conforming to the requirement that th’e SPA be
Tepresentative of the units of general local government. Secondly, while the
Rroposal calls fo; the Governor to appoint the five members, such ap,pointment
0% t ilshall be subject to confirmat?on by the Senate. . .and the refusal or failure
the Senate to confirm an appointment shall create a vacancy in the office to
which the appointment was made” (Section 13800).
Section 13803 empowers the legislature to remove a member of the board

from office.

'Granting removal and confirming authority to the le 'slafure isi i
:}nth the. mandate of Section 203(a) of the Sﬁfe StreetsglAct whicll1n fr?zi]lcs;zt;{:;
5PA subje‘c't to the jurisdiction of the Governor. ’
whgrleaiﬁmon it is questionable whether, as authorized by Section 13804, that
o ree. members .of the board constitute a quorum, this could be
ﬂ‘;l hi?red a representative body as contemplated by the Safe Streets Act.
membee tl;le.re is no statutory authority prohibiting full-time paid board
o _f_s,’,t, is r‘n'lght create a problem since the board members, even if they
COuldmprese.ntauve of the va.r1ous.State and local groups as required by the adt,
Thiconce:lvably lose such.xdennty upon becoming full-time State employees,
§ Office does not believe that any of the above inconsistencies would be

cured by the creation of a re i i i i
A presentative Advisory Committ i
Justice (proposed Section 13820). i Hiee on Crimnal

&t
>
P
5
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Legal Opinion No. 72.6—Use of Model Cities Funds as Match for
LEAA Programs—March 9, 1972

TO: Assistant Administzator
Office of Criminal Justice Assistance, LEAA

Funds derived from other Federal grant programs may not be used as local
matching funds, unless specifically permitted by the 1aw under which the other
funds were made available. The Demonstration Cities and Metropolitan
Development Act of 1966 (42 U.S.C. 3305d) contains such express language
permitting the use of funds as match.

The concept of the matching contribution is the demonstration of the
involvement and interest of Siate and local government in a program being
carried out with Federal funds. The special provision of the Model Cities
legislation, allowing the funds available under that program to match other
Federal funds, was to assist Model Cities, and it is doubtful that Congress
intended such grants to fulfill the entire local matching contribution
requirements under all other Federal grant programs. There is, however, 10
prohibition in the Model Cities legislation against using the funds to meet al
matching requirements under a particular Federal project or group of projects
subject to the following conditions:

1. The funds to be used as match are not necessary to support other new or
additional Model Cities projects. -

9. The Federal grant-in-aid program is part of an approved comprehensive
city demonstrations program. .

3. The funds are not to be used for general administration of local

government.

obligated prior to application for Model Cities funds.

In addition, the ibllowing LEAA conditions must be met before Model :

Cities funds may be used as match:

1. The Model Cities funds may only be used as match by the unit of locd ¥ , ;
s may only i b The U.S. Attorney’s Office for the District of Columbia is eligible for funds,

government o which the grant is awarded (in this instance, the city 0

Cleveland).. , .
9, The Model Cities funds used as match must have been awarded to carfy

out programs and projects to improve and strengthen law enforcement.

3. The Model Cities funds will only be allowed as match funds in the sam® g

manner and to the same extent that a particular cost element would have been K benece t ' 1
E ained. .S. Marshat fOI’CGS

an alfowable cost if paid for out of LEAA grant funds.

AR S R gl EROSARNGH et A,
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Legal Opinion No. 72-7—Proprie "
Office, Washington, D.C.‘vfwa?ch 3,( 1;);?78‘2u§grant o US. Attor neYs

ke

1 70: U.S. Attorney’s Office
Washington, D,C,

—

| This is in response to your memorandum of March 8, 1972, requesting an

|

- opinion as to whether a grant made to the Washin imi
 apin ) : : gton, D.C,, State Crimin
!% Justice Planning Agency (SPA) with the Office of U.S. Attorney, Washingtoi

4 DC., as a subgrantee was allowable.

As a general rule, Federal agencies are not permitte i
4 operatlgns from any source other than their own apI;mpriati(clmt.oNngnn:; fgleéf
L services provided from outside sources be used directly or indirectly tg
:iﬁnaxgce agency operations for which appropriations are available. This is
- wnsidered an improper augmentation of an appropriation (15 Cox;mp. Gen.

;30, 392 (1935)). However, there are legislative exceptions to this rule.

; Congress authorized an exception when it amended Section 601(1) of the

£ Omnibus Crime Control and Safe Streets Act of 1968 i

b g ¢ » as amended (Public Law
k 21[]}31351%1, ai“ amended by Public Law 91-644) to include, for the(i:xlrpose ct(
Lfl gibility for funds, any agency of the United States Government performing
| e;:jm{flqrcerri?nt functions in and for the District of Columbia. Such funding
J;W:fs b t}ted .~ for the sole purpose of facilitating the transfer of criminal
k J‘t(l) mxc Sx‘qn fgom the United States District Court for the District of Columbia
thd ¢ Superior Court of the District of Columbia pursuant ‘to the District of
|; lolumbia Court Reform and Criminal Procedure Act of 1970.”

;2 Senate Report No. 91-1253 specifically mentions the U.S. Attorney’s Office

J% sbeing eligible for assistance:
4. The funds ate not to be used to replace non-Federal contributions 1

The Commitiee has also modified the Hi isi

: ouse revision of the definitio i
gccrrlgal }ocall government fo make sure that Federal agencies and insﬁﬁn?gnut;xitdgg
L ?n%qgtaocal law enforcemegt functions in the District of Columbia are eligible for
4 assistance. .. . Such agencies include. . ,the United States Attomey’s Office.

& erefore, as lon

, as long as these funds are used for the purpose of facilitating th
i Ot a3 tese iU ating the
gzistf?o 3; dcartlme inal jltlrlsdlftg)n to the D.C. Superior Court. 'l’hereforeg the
p o4 i the automated system in the i ’
contorm to such & purpose. Y new Superior Court would appear

As to whether an award to the U.S. Marshal’s Office would be proper, it will

tebeing trained, then such a grant would probably not be proper.

However, if the recipients of such training are Siate and local participants,

e Uis might be a proper award provided th is i
o , I at’ this is not a normal or
| Memplated Federal agency operation for which appropriations are available.

AnS T A T
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Program for Crimiral Justice Coordinating Couscils (CJCCM

March 21, 1972

TO: LEAA Deputy Regional Administrator
Dallas

This is in response to your request for an opinion regarding tl. Iezali
Oklahoma's proposed 1972 program entitled “Aid to Substate Pla
Districts for' Developing and Implementing Programs.” According fo
Oklahoma program, Part C funds of the Omnibus Cyime Control and
Streets Act of 1968, as smended (Public Law 90-35i, as amended by Publi
Law 91-644) are mtended to be used to support thz coordination, fechni
assistance, and some planning aspects of the 11 substate planning districts. .

Section 3:21(b) of the act was amended to authorize LEAA to make granis
to States for the eatablishment of a criminal justice coordinating counsil fir
any unit of general local government or any combination of such unifs with;
the State, A fimitatiors was placed upon the eligibility of units of general It
government or combinatiiis of such units for grants widgr this program. A
unit must have a population of 250,000 or more. The Sesare Indiciay
Committee in its report indicated that this limitation was added becaig
establishment of councils for smaller population areas would b2 a |
proliferation of the pfanaing function. As stated by Senator Roigsn L.

...The Senate amendment expresses the intent to concentrats thix aswssie
heavily populated seeas which are the ones generally characte.’2ped by S f

enforcement activity.

Other than in a single definable governmental unit wiit. & pupafation it
excess of 250,000 which has a concentration of populatzon it way intended i
that LEAA would agsure that this type of Part C assistance: wag provided
such a manner as to avoid a needless proliferation of the planning furction, K
this end, authority exists within LEAA to set limits or impase reqmwnents
combinations of units without large individual concentrations af populatign
At the minitnum, LEAA’s recommendation would require that individ
. governmental units that combine to achieve the 250,000 popalation minimin
to qualify for eligihility fora CJCC grant meet the follovmlr', requirements:

1. The CJCC agency (or region in this case) must have arthartty or capa
from the State level of government and delegations of authornty from thel
units that will enable that unit to achieve effective “regionslizad™ operatios J§
and activities. .

2. Some individual units totaling the 250,000 minimuz population mtle§
have police, corrections, and court (where a unified court system does 10‘ :
exist) related operational responsibilities. .

3. The State Criminal Justice Planning Agency (S}%} must make %
determination that adequate Part B funds are not availabls to achieve thes

purposes.
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lLegal Opinion No. 72-8—Legality of Oklahoma’s Prbposed 1972
Program for Criminal Justice Coordinating Councils (cdcC)-
March 21, 1972

TO: LEAA Deputy Regiénal Administrator
Dallas ‘

This is in response to your request for an opinion regarding the legality of
*“Aid to Substate Planning }

Oklahoma’s proposed 1972 program entitled
Districts for Developing and Implementing Programs.” According to the
Oklahoma program, Part C funds of the

Law 91-644) are intended to be used to support the coordination, technicd
assistance, and some planning aspects of the 11 substate planning districts,

Section 301(b) of the act was amended to authorize LEAA to make grants |

to States for the establishment of a criminal justice coordinating council for

any unit of general local government or any combination of such units within
the State. A limitation was placed upon the eligibility of units of general Jocdl |.
government or combinations of such units for grants under this program.A {3
unit must have a population of 250,000 or more. The Senate Judiciay {¢
Committee in its report indicated that this limitation was added becaust
establishment of councils for smaller population areas would be a needles [
proliferation of the planning function. As stated by Senator Roman L. Hruska: |

...The Senate amen'c'l.ment expresses the intent to concentrate this assistfmce il 1
heavily populated areas ‘which are the ones generally characterized by high law 3

enforcement activity.

Other than in a single sefinable governmental unit with a pOpulationig _‘
excess of 250,000 which has a concentration of population, it was intended ¢
that LEAA would assure that this type of Part C assistance was providedin j |
such a manner as to avoid a needless proliferation of the planning function.To &
this end, authority exists within LEAA to set limits or impose requirements for ¥

combinations of units without large individual concentrations of population

At the minimum, LEAA’s recommendation would require that indi\fidua}
. governmental units that combine to achieve the 250,000 population minimum ¢

to qualify for eligibility for a CJ CC grant meet the following requirements:

1. The CICC agency (or region in this case) must have authority or capaclly |
from the State level of government and delegations of authority from the 19031;
units that will enable that unit to achieve effective “regionalized” operatio® { |

and activities.

5. Some individual units totaling the 250,000 minimum population mUSE 1
have police, corrections, and court (where a unified court system does ne .

exist) related operational responsibilities.
3. The State Criminal Justice Planning

purposes. :

Omnibus Crime Control and Safe
Streets Act of 1968, as .amended (Public Law 90-351, as amended by Public }

Agency (SPA) must make #7 |
determination that adequate Part B funds are not available to gchieve th?i
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Un'der. thfe .ab0ve criteria, unless the 11 Oklahoma substate planning distfic‘cs
contain individual uni?s wi.th a population of 250,000, or meet the speé:ial
gﬁgg%ﬁtj, set out in this opinion, they would not be eligifﬂe for Part C

Sect?on 601(d) defines a unit of general local government as a “city couhty
town‘sl‘up, town, borough, parish, village, or other general purpose,politicai
subdlylsmns of ‘a State, or an Indian tribe which performs law enforcement
functlonj. .7 It is clear from the examples given in the definition and the
phrase “other gf:neral purpose political subdivisions” that the only local
govermentﬂ units that qualify are those with general political jurisdiction—v
that is, those that possess the quality of jurisdictional powers (e.g. taXing
power, lawmaking power, law enforcement authority) usually possess;,d by a
city, town, county, or similar unit. - '

,f&? far as a criminal justice coordinating council is concemed, what was
gnvxsmned by Congress was a body whose purpose would be to provide
nngroved coq.rdination of all law enforcement activities, such as those of the
police, the criminal courts, and the correctional system. The intent was that
such a council would serve as a. catalyst to overcome the pervasive

_ P Y :
fragmentation of police, court, and correctional agencies. It was viewed as.a

fool fo;. the city to coordinate the operations of each functional area. This
necessarily gntaﬂs‘some planning functions so that, in some réspects similar
types of activities may be handled by both Part B and Part C funds. H’owever
each.CJCC subgrant to a unit that has a Part B agency should receive closé R
scrutiny by the SPA so that each operation is clear as to the scope of its
actflyllltles alnd duplication may be avoided, : . b

_The only purpose to which these funds may be put are purposes r
cnmmal justice functions. Thus, other than tF}x,e' limited iyl;e %fsslsegirelgl?)tug '
actl\fltles relevant to criminal justice program coordinaticn, the Criminal :
Justice Coordinating Council subgrant cannot be & fund source for the region to
carry out . clearinghouse activities or-other multifunctional purpose activities
related to other planning or the Project Notification and Review Syste:fn. :

1t should also be noted that it was recommended that Part C assistance fora -

council be conditioned upon its meeting the representation requirements of

amended Secti . ‘
(1970)6') %’?ctlon 203(:1). (Senate Report No. 1253, 91st Cong., 2d Sess. 44

Legal Opinion No. 72-9—Eligibili : :
) = of State Legis!
Grants—March 30, 1972 giollity egislatures for LEAA

TO: LEAA Regional Administrator
San Francisco

This is in reference to ' ' i

s is in your memorandum of March 22, 1972, regarding the

el;;!}:]bﬂl(t:y of 3 State legislature for LEAA funds as provided under thi Omr%ibus

. ar: Control and §afe Streets Act of 1968, as amended (Public Law 90-351,
| ended by Public Law 91-644) and whether such funding is prohibited by
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Office of Management and Budget (OMB) Circular A-87. This issue has been
discussed previously with OMB, which advised that the phrase “‘whether
incurred for purposes of-legistation or-executive direction,” is not intended ¢

prohibit the funding of activities that indirectly affect the legislative process, :

but rather to cover the normal activities of some local bodies such as county
supervisors or school boards that have powers not easily classifiable as

legislative or executive. ‘

Based on the above interpretation of the A-87 provision, LEAA miy
properly draw the “unallowable” line at the formal lawmaking process ofg. ./
State legislature. This would make the usual standing and special committee
activities, such as hearings on proposed legislation, unallowable because they: }:
are undertaken as part of the usual formal lawmaking process. However, it
would permit the LEAA funding of study committees and commissions thaf 7,

undertake :activities outside the formal processes of the legislature even though

‘the conimittees or commissions may make findings or recommendations, |
including proposed legislation,: that ultimately enter the formal stages of the |
lawmaking process. This is espetially true where the membership of the body §
includes nonlegislative members.. The Arizona project involves an ongoing |
research and evaluation staffing uniit to prepare for the Criminal Code revision, {
If the committee has no authority to take any final action as part of the |
lawmaking process, and its recommendations and findings will be advisory ;.
only, its functions would be outside of the scope of formal legislative activities |

intended to be made unallowable by A-87. htE

A companion issue was whether Part C fundé could be utilized for this |-

project. :

A memorandum from this Office dated January‘19, 1970, stated that Stale |

legislatures were eligible for Part D and E grants but ineligible for PartC

Public protection, including the development. . .implementation. . .and purchase ?f
methods. . .designed to improve and strengthen law enforcement and reduce crimel |

public and private places.

The grant to the Arizona Legislature would be in accord with the provisions j:;
of Section 301(b)(1) because the funds would be expended upon a projectf0 |

revise the Arizona Criminal Code.

Section 303(a)(2) provides that 75 percent of all Federal funds granted fo2 ;

State will be available to units of general local government. There is nothingt

the act to prohibit a State from approving a grant to a State legislature frow ‘

the remaining 25 percent of the ﬂij’i}(’k:‘;"‘available.

&

cirg e

: pﬁe‘c‘eding years, It would seem,
-} S10w compliance with the nonsupplanting requirement-in the aggregate, it

money. This Office has reviewed this memorandum and finds that a prope | (;Ig)ropdatio;‘i; for law enforcement and that is

resclution of this issue requires LEAA to hold that State legislatures are eligible
to receive Part C funds for activities riot part of the usual lawmaking proeess, |

Section 301(b)(1) of the act authorizes LEAA to make grants to States for ' the State. LEAA funds should not be used to supplant State project funds that
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Legal Opinion No. 72-10—Supplanting Funds and Reimbursement

Arrangement Questi . : :
March 30, 1972 :onsf New Mexico Department of Corrections—

TO: LEAA Regional Administrator
Dallas

This is in response to your comrﬁﬁnicat' |

his 01 ion ‘dated December 22, 19
Bequgghngc an opinion on the nonsupplanting funds requirement :)f Zhle’
mnivus Crime Control and Safe Streets Act of 1968, as amended (Public La
90:351, as amended by Public Law 91-644), ’ o

Section 303(2)(10) of the act states that the comprehensive State plan shall:

...set forth policies and procedurss desi
: oljci ! gned to assure that Federal fiy
available under this title will be so used as not to supplant State or local fungg,sbll?:l (tlg

increase the amounts of such funds tha i
made avaitne s, enforcem:n ts that would in the absence of such Federal funds be

~The Financial Guide, Section LG i

, >, Tequires a’'certification that th
aggregate State agency or local expenditures are at'least ag great as in th:
therefore, that if the State in this case could

gr(i)g:dt ;loél be prohibited from reimbursing funds appropriated by the State
e subgrant award. A new appropriation that increases the State
n _ . predicated on an anticipated
ﬂu?zﬁt?éfni rgeets this requirement, It must be clearly shown, howeverpthat
pated arrangement was a condition of the appropriation of fun:is by

e Tij};l)propﬁajted without this condition.
~the remaining issue is wheth Nz ize rei
funde dvanesd b o g ether LEAA may autzwnze reimbursement of

Section 301(b) of the act states:

" The Administration i authori 3
! rized to make i i
it plons approved by it - anzed to acmed')grants to states having comprehensive

The Cq'mp'Ltroller General Decisions hold thai:

The word “approval®

advance or an approval Is sufficiently broad to encompass both an authorization in

after the fact. (31 Comp. Gen. 308 and 21 Comp. Gen, 921.)

Section 516(a) of the at p: :
3 act states that payments under this title may b d
Y way of reimbursement as determined by the LEAA AdMnistrato¥. gh:;ftei

-+ 41, subpart 1.15.712. ~ .
deter muI:mg cistflz 6, of the Federal Regulations relative to principles for

‘gncorporated ‘into
 Sdget (OMB) Circular A-87 and State

applicable to grants with State and Iocal

‘ : ‘ ‘ government
LEAA procedures pursuant to Office of Management and
Criminal Justice Planning Agency (SPA)
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i i ts incurred prior to the :
Notice of March 30, 1971) states in general that cos . o
ef?elcscive date of a grant are allowable when specifically provided for in the

grant agreement.

Thercfore, the State may advance or lend funds for a project for whichit{

anticipates LEAA funds will be available within the nonsupplanting fund

requirement. However, this opinion is not to be regarded as an approvd,

intention to approve, Or concurrence in the project referred to in the subject

letter. Nor is this an approval of the proposed method of funding, that being

the discretion of the appropriate approving authorities.

Legal Opinion No. 72-11—Missouri, Senate Bill No. 320-¢

April 3, 1972

TO: LEAA Regional Administrator
Kansas City

This Office has reviewed Missouri Senate Bill No. 320, which relates to the} :

submission by a- State Criminal Justice Planning Agency (3PA) of alk

applications for Federal funds to the director of the budget, the legistatin}

fiscal officer, the chairmen of the Senate and House appropriations commit

tees. and the minority floor leaders of the State Senate and House o} }

Representatives. In addition, the legislature is to receive a complete repoir.

i erformance. . :
tlv?ls‘il?sn (11)51 is not inconsistent with the Omnibus Crime Controlbami)usba]f;c :
Streets Act of 1968, as amended (Public Law 9.0-35‘1, as amended ¥h 9 :
Law 91-644) so long as the purpose of the review is to assure 'that e ol
plans comply with the State budgetary policies and d9 not constitute are e
of the substantive merits of any applications. The legislature cannot usurp % .

authority of the SPA and supervisory board with respect to development anﬂr 3

approval of the comprehensive plan, determinations of priorities, deﬁnitio‘nof :

projects, and allocation of Federal funds. It may review how moneyls‘:f.

jated and spent. :
app'lr‘?fe)riznguage o% Section 33.087.3, “No federally funded program ;ntay:i :
expended above the level specified in the plans approved by the legislatifé .

appears to require the legislature to approve the plans of the SPA in respect?} & for those found to be addicts is entirely consistent with the purposes for which

federally assisted projects. Approval by the State legislature would b

. . ik
inconsistent with the congressional mandate placing the exclusive authority%

the SPA subject only to the policy supervision of the Governor. This sectiof-

State agency operations.

i i s
of more than one fiscal year without prior approval of the committee on S

4
fiscal affairs. The natural life of many programs extends for a longer pei+

. 1
than 1 year, and this Office suggests that this section be amended to reﬂec‘,f’

more realistic time frame. o

con obieel § to the Superior Court of the District of Columbia. o
concerning the expenditure of funds, number of programs, duration, ob)
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Legal - Opinion No. 72-12—Funding Opération Eligibitity—
April 13, 1972 : ,

T0: Virgin Islands Law Enforcement Commission

This is in regard to your letter of April 7, 1972, requesting written views as
to the eligibility of the Virgin Islands Office of U.S. Attorney for LEAA funds.
The U.S. Attorney’s Office is not eligible for LEAA funds because that
office- is: financed by a separate congressional appropriation. LEAA cannot

- direct its- funds to support any agency that has its own congressional

appropriation without express authority from Congress. No such authority
exists for the U.S. Attorney’s Office in the Virgin Islands.

Although there mayv be non-Federal functions performed by the U.S.
Attorney’s Office, these functions would necessarily be authorized, and the

v US. Attorney’s Office appropriation would cover such functions.

The District of Columbia U.S. Attorney’s Office is in an analogous situation
in that many non-Federal crimes are prosecuted by that office. LEAA does
provide funds to the U.S. Attorney’s Office in the District of Columbia, but
only because a specific amendment was added to the Omnibus Crime Control
and Safe Streets Act of 1968, as amended (Public Law 90-351, as amended by
Public Law 91-644), Section 601(d). This amendment requires that such
assistance eligibility be for the sole purpose of facilitating transfer of criminal
jurisdiction from the United States District Court for the District of Columbia

+ Legal Opinion No. 72-13-Wilmington Narcotics Screening

Program-—April 27,1972
TO: Administrator, LEAA

This is in response to your request for a legal opinion as to whether Part E
funds may be utilized in conjunction with Part C funds for a single program,

e, a narcotics screening program in the Wi‘mington, Delaware, jail, under the

provisions of the Omnibus Crime Control and-Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644).
A program to test arrestees and to create diagnostic and treatment programs

Part E funds may be utilized. Section 451 states: “It is the purpose...to
tncourage States and units' of general local government to develop and

¢ Implement programs and projects. . for the improvement of correctional

. ion isi } ¢ Programs and practices.” Section 601(1), which was a 1970 amendment passed
that the section is intended to relate to ovel 4 Progran practices R A nent pas

needs to be clarified. It may be '} I conjunction with the Part B amendment, defines correctional institutions

; . ol
Section 33.087.3 and 4 require that programs not be continued fora peity.

and facilities to include places for confinement of those ‘““charged with. . .crim-
inal offenses.” '
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This type of program is being conducted at the present time in the District §

of Columbia, where the percentage of felony as well as misdemeanor arrestees
found to be on drugs is significant, generally more than one-third, The
availability of such information at the preadjudicated stages will aid the cour
in formulating a proper release program.

Thus, this program may be funded from Part E fund sources in addition §-
to Part C sources on the basis that the arrestees are in the correctional system, |
that a high degree of correlation exists between those arrestees and the useof |
drugs, and that the availability of this information will be of assistance to the

courts and correctional officials in providing correctional programs consistent
with the emphasis of Part E of the act. PR :

A statement should accompany the grant ‘appl.‘iéétivon as to whether paC Pl
or Part E funds will be separately accounted for, or whether all Part E§
assurances, emphases, and advanced practices will be applied to both the PartC}

and Part E funds.

Legal Opinion No. 72-14—Use of Part E Funds—May 10, 1572

TO: LEAA Regional Administrator
Denver

This is in response to your memorandum of March 21, 1972, describits |

various projects and requesting an opinion as to whether Part E fundin
provided for under the Omnibus Crime Control and Safe Streets Act of 1963
as amended (Public Law 90-351, as amended by Public Law 91-644) could be

utilized.

The purpose of Section 451 is to encourage the construction of correctiond |

facilities and to encourage the development and improvement of correctiond

under Part E.

® Court sentencing and diagnostic improvement procedures (Section 4534}

e Educational programs for police and judges related to the method o
corrections and the interrelationships with their fanctions (Section 45 3(8))

e Community education related to the reeniry of the offender into soci!f
(Section 453(4)).

® Counseling services to families of juvenyilev delinquents and diversiond
activities (as long as they deal with the offender or ex-offender). (The¢
could be funded under the broad umbrella of Section 45 3k(l)—ilnr.\rove‘meut \

of correctional programs and practices.)

Delinquency prevention and recreational activities for delinquent-pro¥}

youth would not be part of a corrections program and could not be fpn
with Part E money. A program aimed at adjudicated . or ip:_eadjll.dlcaff
delinquents while they are under a court order or the supervision of a juve

delinquency agency would be consistent with the provisions of Part E & ‘,‘7
eligible for funds. An example of such a program would be a delinquen? 2

i
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education program for youths diverted by the courts. Howe

. t ! . ver, a program fi
youths diverted by the police without going through some stage é)f tge I;:)u?r:
process wouid not be eligible for Part E funding.

Legal Opinion No. 72-15—Section 303: Funding for Units of

- General Local Government—May 17, 1972

TO: Governor’s Justice Commission
. Commonwealth of Pennsylvania .

| Thls is in response to your letter of May it ini
) nse to . y 5, 1972, requesting an opinion as
to ghe meaning of Section 303 of Part C, Title I of the Omnibus Crimg Contrﬁl
;ﬁb HS:lEa Strg;f;ﬁ():t of 196% as amended (Public Law 90-351, as amended by
i A4 in regard to “making available 75 :

“mlt; of general local government.” ; eble 75 percent of the funds o

nder the appropriate circumstances, bud i
! , budgeted funds that were not applied
foery 10f:al govemmex}’; units may be used to fund projects for State age‘l;!z:iles.
or the Governor’s: Justice Commission. and LEAA to fulfill their

¢ obligations under the act, the following conditions must be met:

1. The program areas for which funds

_ s are allocated must adequately take

mtg ag)}mt thfe nieeds and requests of the units of general local céovernyrnent.
. Local units must be provided adequate notice and an opportunity to

ap;;}y for funds (zft least 6 months after the LEAA block grant award).
, . ‘Program.s, if necessary, must be reprogramed within the limits of 15
3 pereent or, with the approval of the Regional Office, in accordance with the

needs and requests of the local units. S
4. The local units must be given notice of funds available that are

| . uncl H Y .
programs and practices. The following programs, therefore, can be fund} aimed prior to use by the State.

These general criteria ma in individual i
brought qut. may vary i individual instances where other facts are

This Office does not concur with giving consideration of a grant application

on ' i
: a f{irst-come, first-serve basis, after a “cutoff date.” Local upits of

Bovernment must always be givén priority in the allocation of these funds if the

¢ application is meritorious and there i i i
! is sufficient time to process an
the grant prior to the lapse of the funds, process and c?mplete

| Legal Opinion No. 72-16—Definition of a *Unit of General Lbca!

Gpvernment," District Attorney’s Office—June 1, 1972

T0: LEAA Regional Fiscal Officer for Operation

Denver

This is in res : :
ponse to your memorandum of March 15, 1972 i '
efi P , 1972, regarding the
Inition of “unit of general local government.” After reviewing the deﬁn%tioni




of *unit of general local government” in Section 601(d) of the Ommgbg; gilme {
Control and Safe Streets Act of 1968, as _agwnded (Public Law ;11 t’ ﬁ;:s i
amended by Public Law 91-644), the position of LEAA Ier:'lall:lst da et i
Colorado District Attorney’s Offices and the State Iud1_cxa1 Dlstfcl(t; S .ortxod :
meet the statutory definitional requirements, The exceptions mllxls e‘rgec ef 3
as being without basis. It is quite clear, and has always been t e”poax Of ot :
LEAA, that the definition of 4 “unit of general _1ocal governmeg\t zvas r;n:ax;l ’
to include only those local governmental units that have ;0?] po 1t1.c0
jurisdiction. In fact, the descriptive examples of su.ch umt§ sgec}fu?a .ylmex‘lv I‘rn ‘
only those govermumental units that exercise a variety of jurisdictional powers,

including taxing power, lawmaking power, and law enforcement authority, ki

Although it is recognized that certain State, xpu.nicipal, and county govefr;i
maental agencies possess some of these powers; it is necessary to possess a 1l ¢

T
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for the defense of police officers sued personally in civil suits arising out of the
official acts of the officers in the performance of their duties,
- While there is no clear statutory prohibition, there is nothing in the
legislative history to justify the funding of this type of program. Federal funds
cannot be spent in violation of the Constitution. In each lawsuit, this Office
would be obligated to determine if a prima facle constitutional violation is
made, This in turn would project LEAA into a review of the internal operation
~of a law enforcement agency in violation of the intent of Congress in enacting
Section 518(a) (no LEAA direction, control, ete., over law enforcement
agencies) of the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644). :
LEAA agrees that civil suits brought for the purpose of harassment would
treate a serjous morale problem. In xttempting to research the degree of

range of such powers to be within the definition.

i “unit of 17 would be |

ther interpretation of “unit of genera% l.ocal governmen 14 be gy
stent pthe statutory intent of giving county and municipd &
governments a role in Stafe program planning.and would cause aré 1nv}<;lumtt:i|3i 3
bypass of these governmental units by allowing all func}mg to be chanmeltt ¢4

inconsistent with

e planners and ultimate users. o o ool N
betTw}TSIsl,Stt}’?: ]gistrict Attorney’s Offices and thw ’gudlclal sttncts ca?nfg;:
considered as “units of general local g,ov.ernment for t.h.e gurpotse ?Section
funding. Such an interpretation would violate the specific intent O o}

the general spirit of the act. ,
% llfldz)ir?;rl ccl:ase, tghe objegions g0 to the que'stio'n of form rather tbap sub;tfgc;{
The use of the label “local funds” brings w1th_ it the statutory requireme ot
political units such as counties or municipalities exercise superv131l(?;1h u:l o :
situation over the distribution of funds. This supervision is acgorpg 1t he e
funds are given directly to the county ox municipality for dlstnhL u 10n,ties ot
distributions are sent to agencies with the concurrence of suc counties "
municipalities, or combinations of such 'umts; or w}nen SuChtﬁouxtl‘unding ;
municipalities waive their right to supervise the funding. No other 1
arrangement is acceptable under the provisions of the z:ct.

in conclusion, the Colorado District Aftorney’s

“ynits of general local government” as defined by the act.y

o

Legal Oﬁinion No. 72-17—Use of LEAA Funds for the Defense Q‘ °
Police Officers—June 26, 1972 IR

e

e

TO: LEAA Regional Administrator R
Dallas

e ool
This is in reference to a letter from the Texas Crimina} Justice Counti

G g3
requesting an opinion ot whether LEAA money may besused to funttis

i & cost ©
program te provide for the direct payment of counsel fees (or insuranc oy

Rt
(]

| 1 T0: LEAA Regional Admiii
Offices and Judicia{
Districts may be classified as lacal governmental agencies but they are..,’n.0

181
i

harassment involved in civil litigation against the police, LEAA found that
there was not encugh information with sufficient specificity to generalize on
the magnitude of such harassment. ‘ '

The alternative suggested—that of providing insurance as protection against
suits, frivolous or otherwise—does not appear to be a viable one. At present,
such insurance policies afford little protection for civil liability. Among other
things; they exclude willful and malicious acts, judgments for punitive
damages, damages arising from violation of State or local law, or violations of
civil rights, " o

There is & move at present to protect: police officers subject to such
litigation either by some sweeping State law.changes or.by Federal legislation.

It is from this direction that relief should be;sought.

S

W

Legal Opinion No. 72-18—§North Dakot, étate Highway Patrol and
Usz of “Locally Available” Funds by Stagﬁe,;Agencigs—July 12, 1972

eI N
BT

trator

Denver

This is in res?onse to your féquest as to whether the ﬁorth Dakota State
Highway Patrol’s functions can be defined as law enforcement functions for

| purposes of eligibility to receive LEAA funds under the' Omnibus Crime

Control and Safe Streets Act of 1968, as amended (Public Law 90-351, as
_ amended by Public Law 91-644).-An unsoficitéd opinion on the question of at

Ii What point State agencies can use funds earmarked for local units of

Sovernment is also included. -
~Law enforcement is defined under the act as “any activity pertaining to

¢ time prevention, control or reduction, or the enforcement of the criminal law,
- Including but not limited to, police efforts to prevent, control or reduce crime -

o to apprehend criminals.” In determining the eligibility of a grantee for a
Particular project, the nature of the project must be examined. In determining

iy

. ‘,‘:555 i 3R

NN
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grant eligibility, it must be determined whether the primary function of the
applicant (or the function set out in a specific grant application) is the
enforcement of criminal law,

" Chapter 390309 of the North Dakota Century Code, titled “Powers of:
Highway Patrol,” indicates that the patrol has a number of duties including “to
exercis¢ general police powers over all violations of law committed in their
presence upon any highway and within the highway right of way or when in
pursuit of any actual or suspected law violator.” The highway patrol has

exercised and is exercising criminal investigation powers. To date there has -

been no challenge io the arrest authority of the highway patrol.

It thus appears that the patrol is able to receive assistance under the act,
North Dakota may fund a project that would substantially improve law
enforcement. The portion of the *“police career training program” that devotes
itself to law enforcement matters, such as motor vehicle theft, would bg
eligible for LEAA assistance while that portion related to traffic and highway
safety matters would not be eligible. As substantial portions of the police
career training programs deal *with law enforcement matters, it would appear
that the project could be partially funded.

The IACP management study could only be partially funded as the purpose
of the highway patrol is only partially concerried with the enforcement of the
criminal law. In each situation, Section III, 1(iif) of the LEAA Financial Guide
or a similar proration of cost principles must be applied.

In summary, in agencies that have responsibilities besides the enforcement
of criminal law, examination must be made of each project and in such casés
eligibility is based upon the program or projects rather than the nature of the
agency or employees, Therefore, in determining the eligibility of the highway
patrol, a specific examination must be made of each project to determine ifit
is within the criteria of eligibility under the Safe Streets Act. Funding
eligibility will thus be determined by the project’s purpose rather than by the
organizational structure of the agency. :

A secondary issue is also raised by the background correspondence provided
to this Office. North Dakota requested, in its March 30, 1972, letter to LEAA,
an opinion as to whether 1970 funds that were made available to local units of
government but for which applications were not received could be used for

State programs. The March 15, 1972, response to this request was not accurat¢.

The substance of the response stated that North Dakota was not eligible to us indin
5 vidual students, whether from Part C or Part D funds, will be of the same

Section C action funds because it did not qualify for a waiver of fh
passthrough requirement. This answer was not responsive to the questior
asked. '
Under the appropriate circumstances, budgeted funds that were not applied
for by the local government units may be used to fund projects for Stalé
agencies. For the North Dakota Law Enforcement Council and LEAA to fulfl
their obligations under the act, the following conditions must be met:
1. The progtam areas for which funds are allocated must adequately tak¢
into account the needs and requests of the units of general local government
* 2. Local units must be provided adequate notice and an opportunity
apply for funds (at least 6 months after the LEAA block grant award).

2
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3. Programs, if necessary, must be re. ithi
s, s programed within the limit s
percent or, with the approval of the Regional Office, in accordance V:it?lft%l
needs and requests of the local unit, ’ ’ e

4. Local units of government must be noti i
unclaimed prior to use by the State, et hat fuands e svalablo and

These general criteria m in indivi i
broud o ay vary in individual instances where other facts are

Legal Opinion No. 72-19—Fundin i
. ing of Fellowships and | shi
out of Part C and Part E Block Grant Funds—Augzst 1, 19n7t;rn hips

TO: LEAA Regional Administrator
Dallas

This is in response to your memorandum of May 19, 1972, requesting an

lopiniox} as to whether block grant funds can be used to support internships in
aw enlorcement for students enrolled in an approved course of police science
or relat?d field at an institute of higher learning.
. :;ctlgnd406(f). of the Omnibus Crime Control and Safe Streets Act of 1968
i AAen e (Pubhc Law 90-35; » s amended by Public Law 91-644) authorizes,
exceed"o make payments to institutions of higher education for grants not
e 1an1 $50.00 per week to persons enrolled on a fulltime basis in
o gra ua}te or graduate degree programs who participate in full-tirﬁe
(;r.nshuz;l in law enforcement agencies.
ince there has been a specific authorization by C i i i
order to use Part C funds for int i ould have 1o he W in'its
ion;ﬁrehensive e i internships, a State would have to show in its
ere is insufficient money under Law Enfor i
) %EEP%)to carry ot the oo cement Educatlon Program
ese Part C funds will be made avail iti
st forths b o ity ailable undf:r the terms and condlt;ons
essgl};irﬁquumg that terms and conditions of a Part C internship program retain
P ama y the eler.nents of a LEEP internship program, including the limits on
ount of assistance to any individual, LEAA will insure that assistance to

Chalr’::tt% and thus avoid competitive funding schemes.
funds could only be used for the training of interns in correctional

L activities, including probation, parole, and rehabilitation.
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Legal Opinion No. 72-20-Lobbying Activities of SPA’s—August 3,
1972 ‘

TO: LEAA Regional Adménistrator
Atlanta

In response to your memorandum of July 5, 1972, regarding the application 7

of lobbying contracts at the Federal, State, and local level, it should be noted

that Federal funds cannot be used for publicity or propaganda purposes not 1
authorized by Congress or expressed in Public Law No. 92-77, 7, 701, -
August 10,1971, The Omnibus Crime Control and Safe Streets Act of 1968,
amended (Public Law 90-351, as amended by Public Law 91-644), however, *

allows the National Institute of Law Enforcement and Criminal Justice to:

Make recommendations for action which can be taken by Federal, State, and locz
governments and by private persons and organizations to improve and strengthen law
enforcement.

LEAA’s policy is to promote legislation that would be bensficial towardits :

- projects and programs. Within the scope of this promotion, LEAA is permitted

“to fund study committees and commissions that undertake activities outside

‘the formal processes of the legislature even though the committees of
- commissions may make findings or recommendations that ultimately enter the
. formal stages of the lawmaking process. This authority is found in Section
- 301(b) of the act which authorizes LEAA to make grants to States for:

Public protection, including the developmient. . .implementation. . .and purchase of
methods, . .designed to improve and strengthen law enfor¢ement and reduce crime,

The authority under the act does not go so far as to allow for the hiring of 2
lobbyist or for the spending of LEAA funds solely to attain a legislative aim.
Lobbying itself is a misdemeanor in Georgia under Georgia C. Ann. Section
2:205 (1948), with the exception that:

...this shall not include such services as drafting petitions, bills, or xesolutions :
attending to the taking of testimony, collating of facts, preparing arguments and ©
memorandums and submitting them orally or in writing to a committee or a meml
of the General Assembly and other services of like character intended to reach fhe J

reasons of the legislatures,

It should also be knc')ted that the Office of Management and Budget (OMB)

 specifically prohibits in OMB Circular A-87 the funding activities that woil
- affect the formal lawmaking process. This would make the usual standing and

special committee activities, such as hearings on proposed legislation, unallo¥ ;
able since they are taken as parf of the usual formal lawmaking process. It .

would permit the LEAA funding of study committees and commissions
undertake activities outside the formal processes of the legislature even thovs
the committee may make findings or recommendations, including propos
legislation, that ultimately enter the formal stages of legislation,

AR B e
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Based on the above, it would appear that each indivi j
R vidual project planned b
LEAA or the State planning agency must be examined t if i ithin
the above guidelines affecting lobbying. ed fo see ALt fits within

Legal Opinion No. 72-21—The Meanin “ iai "

) v g of “Aboriginal Group” as
Used in Sections 301(c) and 306(a)(2) of th
1968, as Amended—August 3, 1972 ! ® Safe Streots ACt of

»TO: Assistant Administrator
Office of Criminal Justice Assistance, LEAA

This is in response to a request concerning the meani “aborigi
group” as used‘ in the Omnibus Crime Control ar%d Safe Stree[tlsg A(z:i o? ligrégln:sl
amended (Puplxc Law 90-351, as amended by Public Law 91-644), ,

The act in Sections 301(c) and 306(a)(2) says that “In the case of a
»ytglr]ant...to an Indlan.tribe or other aboriginal group,” the match requirements of

‘th: :g;t xzzzylgg_wmzqg. As: the only abo;jgir}al groups expressly mentioned in
tenIn aborig a]lagI:'o é; 'gs, it must be ascertained what Congress meant by the
t is clear from the legislative history of the act, other F
;?selaw th‘a}t bo?h' Eskimos and Aleuts are ‘to be considéredegﬁi;lrligsitﬁszst;sgg
th:-,e St:rm z}bm}&lnal group”- was added pursuant to an amendment offered ir;
: nate Judiciary (?qmmxttee by Senator Marlow'W. Cook. Senator Cook
rst Suggested the addition of the words “or Eskimo tribe.” However, when it
wt?ms poxpted out by. the committee members that there are also Af;*uts and
E\l elf: tnb_al groups in Alaska and that Federal statutes designed to cover all
abgii 2 glbal grm,l,ps usually refer to them as “Eskimos, Aleuts and- other
i e%igd tEroups (see 25 U.S.C. 443(a) and 479 (1972)). Senator Cook
thggco Lt te presenf: langufag_e of the act. This is supported by a statement in
“Indiamlt“'llt) ee report descrlblpg the waiver autherity as applying to gfénts to
0 1';15 3r19§s and other aboriginal groups, including Eskimos™ (Senate Report
o 1253, st Cpng., 2d Sess. 44 (1970)), and by a statement on the Senate
or by Senz}tor John L. McClellan, floor manager "of the bill, that the
gigwsmn.apphgs ‘t‘o quian tribes and other tribal groups and is b;sed upon
mengrgm;sef thrflt Indn.m tribes and Eskimo groups have severe law enforce-
PR t? Iciencies and in many ca,ses have no funds to pay any part of the
Oeto émlir;vement programs” (113 Cong. Record S17531 daily ed.
Mo ’abbr’i,goiz.allpf g\iild;t?tg;ucaielaw @ndica'tes that both Eskimos and
SUI')I‘p. 265 (bl 59581)).) aska, (See United States v, Booth, 161 F,
0 ascertain what other peoples are to be considered aboriginal rou:s
a:&gl;rt?;x;e: gé‘fﬂ?{?g e:)sglf}tlangg, “ql:o;iif{gi?gl group” must be gdefinid. é)efg(r)er
€ term itself, the term must into i
mgg{btne?t»p?rts. ‘%Aborigiges” ‘are defined as “therﬁfsgeoieggi?izz%ﬂgvﬁ
R 6a§1 S Ol a region; natives” (Webster’s New World Dictionary 4 (College
‘ ) [hereinafter Webster's]) or “the inhabitants found in a country at
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_the time of first discovery” (Aborgines, 1 Ency'élbpedia Britannica 42 (1971)), |

‘:Under either definition, it seems clear that the Samoans, the Chamorros of
Guam, and the Hawaiians are aboriginal to their islands.

The difficult question becomes; what is meant by the word “group,” as uged
in the act. Webster’s has two definitions that could possibly be applicable. The
first defines “group” as “a number of persons or things gathered closely
together and forming a recognizable unit; cluster; aggregation; band....” The
second says a “group” is “a number of persons or things classified together
because of common characteristics, community of interests, etc...” In the
context of Sections 301(c) and 306(a){2), the first definition of “group” is
more appropriate. . - :

Under the second definition, all Indians in the United States could bs
considered a group, but only-thosz Indians who continue to live together, asa
tribe, band, or community, can be considered a group under the first

definition. Sections 301(c) and 306(a)(2) are concerned with conditions and -

pracedures for awarding grants to Indian tribes and other aboriginal groups. In
this context only the first definition makes sense. To make a match free grant,
there must be a number of people living in proximity to:each other to whom

T it i

IR

D e T"-‘V""TL"‘"".

the grant can be made; there must be.officials and leaders who will be £

responsible for the proper expenditure of the Federal funds. It is clear thata
match free grant can be made to a “group” only as that word is defined in the
first definition. : o

:In addition, it is significant that Cohgress used the term: “Indian tribe” in g

- these sections, not the word “Indians.” Congress must have realized that, while §
" it would be possible to make grants to Indian tribes, it made no sense to talkof &

-grants to Indians. Also, Congress most surely used “group” as a synonym for

“tribe.” Therefore, in order to give a rational interpretation to the phrase
“Indian tribe or other aboriginal group,” “group” must be defined so as tobe
consistent with “tribe.” Only" the first.. definition of “group” gives this
consistency. . : ' R

.’ Based on these considerations, the term “aboriginal group” refers to the

‘descendants of the first or earliest known inhabitants of a region who continu¢
tolive in a band, tribe, community, or any other recognizable unit, rather than
having been assimilated into this country’s social and political structure.

Given this definition, it can be determined which of the aboriginal peoples

under the jurisdiction of the United States can be considered an “aborigind -
group” in the context of the act. It is clear the Samoans qualify as an I
. ~"“aboriginal group.” These natives of American Samoa still retain their tribd f
government, tribal court, and the Department of Interior furnishes policemen §*
much as the Burean of Indian Affairs police are furnished on various Indian - §
reservationz. It is equally clear that the Hawaiians do not fit that definition. §

These natives have not retained their tribal government or tribal relationship,

‘but have been assimilated into the political structure of the State of Hawaii. -

, - The Chamorros of Guam. present a somewhat cicser question; however,
- -evidence indicates they should not be considered an aboriginal group. The

" Chamorros, ‘according to C. Brewster Chapman, Jr., Associate Solicitor, [

Territories, Wildlife and Claims, Office of General Counsel, Department of
Interior, do not have a tribal government, do not live in a tribal relationship,
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and are much like the Hawaiians. Their tribal courts and land tenure laws ha.ve

been abolished, and the natives have been assimi i
n 3 ssimilated int i
political and social structure of the island, ~ © the American

Légal Opinion No. 72—22——Conform|'t\‘ Al . :
: ; y of California Stat
Act V}hth Safe Streets Act Requirements—August 8, 1972a ® Badget

TO: California Council on Criminal Justice
Sacramento, California ‘

This is in response to your letter of Jul i i i
~ Thi s ¢ y 6 requesting clarification as t
Ygl;ther certal_n sections 9f the California State Budget Act for ﬁscalg}sleac;
Omz'-73 are in conformity with' Federal statutory requirements of the
nibus Crime Control and Safe Streets Act of 1968, as amended (Public Law
90-351 » as amended by Public Law 91-644). ‘
- The interpretation of the term “in the aggregate” has a different meaning in’

two separate sections of the act. In the “buy-] i ! i
. act. I y-in requirement” (Section 303(3
the term “in the aggregate” actually applies to an aggregate Federal dc()ll)?ar’

figure, i.e., the total required Part C
» vie., the red P; pass-through funds available to local uni
. of government. However, in Section 301(c) (hard match), the term iscx);odlilfgg;

by the additi e referri icati '
L g{ogmns afxlggilo;:&?’?-g‘? ";eferrmg to the appllcatlon pf the requirement to
y (l;ile Senate Jud1?‘i.ary Committee - has stated through Senator John ‘L.
o .e.llan that thi 11_1"the aggregate” language in both the “hard mateh”
rpﬁ::;sxon af:nd th.e\. .bgy-m” provisi_on would permit the States a much needed
n ure o ﬂembll{tx‘,«gt was the intent of the act to permit hard match and
y4n to be employed in selected programs and projects on the basis of need
raﬂ%;r than .to‘ {equire that these funds be present in each project. ’
é one ﬂex1.b111ty resu!ting frgm. the interpretation that hard match need not
A a project-by-project ba_131§ Is a vital feature in effective administration of
o E)(r:ggrm. Unnecessary limits on this flexibility tend to erode the block
o g ];felpt azind the stated purpose of the act to, “encourage States and units
o ﬂx; . rocal government to prepare and adopt compreheasive plans based
- eir . evaluation of §tate and local problems of law enforcement.”
o c}:xtzsm added.) A Sta.te.s evaluation of law enforcement problems may
e extremely hlgh priority probiems in the very poorest communities,

ditional hard .match or buy-in funds (over the minimum réquired) may

“bec : 'y to begi '
ome necessary to begin attempts at problem resolution in these areas. Set

"quitements for State participation ma i
urements : y preclude the implementat;
;I:g?égtc I;irgjec;t‘ ﬁ)r r:;lay,lm effect, require more State particigation toat;gginott;l:
.- Since all. other local projects would, under the Budget equire
"l amourit of partiipation. et Aok, eavire 2
ould also be noted that Section 203(a) of the Safe Streets Act re qul
e ! )of'tl ts Act requires
that the State Criminal Justice Planning Agency (SPA) be created by theqchief

XECUtive o f i1 A
Jecutive of the State and subject to his jurisdiction. Section 203(b)(3)

Imp; ;

"P0ses a responsibility on this State a ' to ¢ ish prioriti
¢ LUES. ; gency to. “establish priorities. for
TOVement Qf law enforcement throughout the State.” p g ‘ €S for the

{
Vi
&
i

H
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i ivable ' its set requirements for the
It is conceivable that the State Budget Act and its set req .
“distribution of buy-in funds may negate or make impossible the effective
implementation of the established priorities. .
‘ I;Nhile it is a generally applied principle that States may tal.ce more.r.estnctwe
administrative measures to implement the technical fmgnmal provisions ofa
Federal act, it has not been done in any other State in unplementatlon of the |
-in requirement, -, j SN o o
bu)’,I'his Oqfﬁce strongly recommends against such restrictive leglslatlc_m and fee!s ,
that the spirit of the Safe Streets Act, if not the technical requirements, is

LAY
2n

threatened by the provision'in the State Budget Act. o

Legal Opinion No. P
De!\iender Services Required by Argersmger—Aqgugt 23, 1972

72.23—Potential Part E Funding of Public |

TO: Administrator, LEAA

is the general imy ; in, 407 U.S. 25 (197)) E
. What is the general impact of Argersinger v. Hamlin, 407 . ) ¢
hol%ling tg LEAA:g including the possible areas where defense services might §
now be required if ‘ the»Argersinger test is logically extended?

2. To what degree

. 90-351, as aménded by Public Law 91-644)? o
‘1137 3, Would the Alabama proposal be eligitile for Part E funding?

.. Brief Analysis of lmpsct of Arget'si(;f{%r Holding

.IuStice William O. Douglas Wntmg the majority:‘opinion in Argersinger held:

. g : o o b
...+ that absent a knowing and intelligent waiver, no person rmay be mpnsoned % -

Justice Douglas, quoting from Stevenson v. Holzman, 254 Or. 94, 10.2? 458 I

any offense whether classified as petty misdemeanor, or felony, uitless h@ Wi
represented by counsel. (d. at 38.) o

P. 2d 414,418 (1969), went on to state that:

... o person may be‘dépﬁved of kis liberty who has been denied the assistanvc‘e 9‘

_“'counsel as guaranteed by the sixth amendmgnt. Argersinger at 37.

-~ The ratiohalje‘: for this holding as stated in the opinion is-that a-poor M &

‘ a-¢rime. is denied pi ral safeguards whet |
charged with a crime is denied procedural and substantive sa
forcfd to confront his accusers without counsel. Powell v. Alabama, 287 US B

45 (1932); Gideon v. Wainwright, 372 U.S. 335 (1:96‘\3‘_')‘

fen ' i ' ' i legal and constitutid
offense prosecution, We are by no means convinced that const
3ue'stion§ involved in a case that actually leads'to imprisonment even for g-brief pé

s BTy v[ "ISOImo"
are any less complex than when a person can be sent off for smn}gmﬂ

Argersinger at 33.

" Obviously, a person

will these services be fundable under Part E of the |
Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public Lav

§
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The thrust of this opinion Aisi:to guarantee the sixth amendment right to
counsel to all criminally accused who may face imprisonment if found guilty.
The test which Justice Douglas seems to apply to determine whether the right to

- counsel attaches is whether or not the accused may be imprisoned for his

actions. This test, if logically extended, may require counsel at all proceedings
where imprisonment may. result. Consequently, it could have a far-reaching
effect in increasing the quantity of legal services that must be provided not
onliffor misdemeanants but to persons facing probation and parole revoca-
tioris, prison disciplinary hearings, bail revocation hearings, and so forth.

‘. A brief analysis of the state of law prior to Argersinger: reveals:that

heretofore counsel was not required by the sixth améndment at parole: and
probation revocations so long as the revocation hearing did not also inglifd
sentencing hearing where substantial rights of the accused are in je“qpﬁﬁﬂy.
Mempa v. Rhay, 389 U.S. 128 (1967); Wood v. Texas, 440 F. 2d 1347"(5th
Cir. 1971). The rationale employed for denying the right to counsel here is that

- these Tevocation hearings are not criminal prosecutions; that the accused’s right

to liberty was in jeopardy and taken at trial where he did have the assistance of

& counsel; and that because sentencing took place at trial, no substantial nghts

This memorandum addresses the following questions: E - are now at stake in a reyocation hearing. : ,
: 4

. 1

. facing parole or probation revocation may be
imprisoned if he cannot resist the revocation, but his right to liberty has
dlready been litigated. with the assistance of counsel and this may be sufficient
to meet the test of not being imprisoned for an offense, regardless of its nature,
unless represented by counsel. If, however, the alleged violation of probation
or parole is considered an offense for which the accused may be imprisoned,
then Aigersinger will require the appointment of counsel. ,
Argersinger will probably have no discernible impact on the right to counsel

for juveniles. The Supreme Court has already held in In re Gault, 387 U.S. 1

L 967),that:

+ . . [t] he Due Process Clause of the Fourteenth Amendment requires that in xespect

. of proceedings to determine delinquency which may result in commitment to an
institution in which the juvenile’s freedom is curtailed, the child and his parents must
be notified of the child’s right to be'represented by counsel retained by them, oriif

" they are unable to afford counsel, that counsel will be appointed to represent the child, - HEr

- I, at 41, re Gault, supra at 41, - ‘ '
As a practical matter, counsel for trial has usually already been appointed

,before bail, eligibility hearings, or bail revocation hearings are held so

Argersinger’s impact here will also be minimal. But where there is still no
provision for counsel at these preliminary stages of trial or for counsel at bail
hearings pending appeal stages, Argersinger could arguably require the

- 2ppointment of counsel since revocation means imprisonment.

A prison disciplinary hearing is another proceeding where the accused could
be subject to continued imprisonment (loss of good time) and therefore might
come within the Argersinger test. But, like parole and probation revocations, it

e | - might be determined that absent another criminal charge, the acciised’s right to
: : it m o ” !
The requirement of counsel may well be necessary for a fair trial eyensin a pil i

lil?ert i

%]

Was already adjudicated with: the assistance of counsel at the original

A
LEE
A
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Other footnotes to the Argersinger holding provide further data on its
potential impact. While 19 States currently provide for appointment of counsel
in most misdemeanant cases and a total of 31 States extend the right 1o
defendants charged with less than felonies, the balance of States must be
presumed to be in need of assistance to bring them into compliance with this
case. One estimate given indicated that between 1,575 and 2,300 full-time
attorneys would be needed to represent all indigent misdemeanants excluding
traffic offenders. Even if roughly accurate, 2,000 full-time attorneys at an
average of $15,000 for salary and support would require approximately $30

million a year to implement Argersinger. This would not include the need to - §

increase pyosecutor capabilities to meet the increased workloads.

Possible Use of Part E Funds to Implement Argersinger

The brief analysis of Argersinger v. Hamlin illustrates the additional burden
that must be carried by the States in providing appointed counsel. The question
now is what part, if any, of this burden LEAA could fund under Part E. (Part C
funds present no legal problem.) '

The purpose of Part E is to:

.. .[e]ncourage States and units of general local government to develop and
implement programs and projects for the construction, acquisition, and renovation of
correctional institutions and facilities, and for the improvement of correctional
programs and practices, Public Law 90-351, Title I, Section 451, as added by Public
Law 91-644, Title I, Section 6(a), 1971. (Emphasis added.) . ;

Grants may be authorized under. Part E if, among' other things, the
application in the State comprehensive plan insures that:

Section 453(4) provides satisfactory emphasis on the development and operations
of community-based correctional facilities and programs, including diagnostic sexvices,

halfway houses, probation, and other supervisory release programs for preadjudication -

and postadjudication referral of delinquents, youthful offenders, and first offenders,
and community-oriented programs for the supervision of parolees.

* * * * *

Section 453(8) provides satisfactory assurances that the State i§ engaging in projects -

and programs to improve the recruiting, organization, training, and education o
personnel employed in correctional activities, including those of ‘probation, parole, an

rehabilitation. :

The intent of Part E as evidenced by the language above is to fund
correctional programs . involving institutions and other rehabilitative serv:
ices, facilities, and projects in the hope of curbing recidivism. Thus, the only
defender services that would be eligible as correctional programs would be

those that are directly related to the rehabilitative, dispositional, or corrective ’

aspects of the criminal justice system. Any defense or prosecutorial activity

related to trial or the determination of guilt or innocence would not be

-sufficiently correctional in nature as to be fundable under Part E, Only thost
legal services that deal with such things as probation, parole, prison disciplin¢,
and preadjudication disposition in lieu of tral (e.g., first offender programs

ol e i,

99

etc.) would be within the funding purview of Part E. As previously noted, the

need of these services may be increased in the light of Argersinger, but the bulk

;; o_f increased legal sex:vice demands will be in response to the misdemeapant’s
' 1ight to counsel at trial, and these trial services cannot be funded with P}m E

money.

Possibly_ under Sectior} 453(8) some Part E money could be used to train
cougt-a%p'omted counsel in correction-related services that might have to be
rendered In response to Argersinger (e.g., what parole and probation programs

- dispositional alternatives) or trial-rel i i
pOS alte -related, including appellate cases
reducing recidivism but are continuing the determinafion of the ,n:;g It"g:

Part E funds.
Use of Part E Funds for Alabama Proposal

Alabama’s proposed program for Improvenfient ‘of the Prosecution and

Defense of Indigent Defendants is not eligible for Part E funding even though

Eet};g riigclgoﬁg Argerginger, s&z}rlne further services'may have to be provided in
area, because the thrust of the program is to hire
s , new de
;an.d prosecution lawyers to handle the increased caseload, that isfenasl(le
misdemeanor cases that now require counsel; : ’ ’
Alabama proposes:

L. to establish a Public Defender Commission to admﬁiister and implement

-~

% apublic defender program.

2. to aid local circuits in formulati i ’
. 1o , ating and implementing p T
3dh?g of 1111)(}15(:;nt misdemeanants and felons. ? ® programs f{‘h the
2. 10 establish municipal prosecutors where needed th ( S

. bli roughout the Siate.
These services are not related to corrections and rehabilitaticg}r: but pfhn;::ig;

TQ-"”LEAA Regional Administrator
3 Seattle )

ran 3

corrections or rehabilitation (guilt or innocence); thus, they are not eligible for
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court to the Multnomah County Diagnostic Center in order to compare the
| . Intern Program for Part C Funding—September 11 , 1972

results of county services with the services available to the Federal court, It is
understood that the Federal court will reimburse the county for such referrd '}
services.

Not only is this activity allowable, but this type of cooperation is mandated §
by Section 508 of the-Omnibus Crime Control and Safe Streets Act of 1968,1
amended (Public Law 90-351, as amended by Public Law 91:644):

The Administration is authorized. . . 1o cooperate with the Department of Justice ‘
and such other agencies and instrumentalitics in the establishment and use of services,
cquipment, personnel, and facilities of the Administration. , ..

The money received by the Diagnostic Center should be considered fi

incidental income and will reduce the gross cost of the program,

Legal Opinion No. 72-25—Proposed lllinois Bill and Jurisdictipri b
Over LEAA Funding Expenditures—September 1, 1972 O

TO: Executive Director
Hlinois Law Enforcement Commission

This Office has reyiewed Minois Senate Bill No. 970 which, under Section4, §
requires the Mlinois Law Enforcement Commissjon (the State Criminal Justice ¥
Planning Agency or SPA) to pay, from appropriations. made to it for g
grants-in-aid to local units of government, for additional compensation to law £
enforcement officers meeting certain educational standards. L

The proposed bill would substitute the judgment of the Ilinois State

Legislature for the Governor and the Iilinois Law Enforcement Commissionin g
" determining a program for expenditure of LEAA funds. Section 203 of the f
Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public Lav |
90-351, as amended by Public Law 91-644) expressly provides that the SPA g
designated to receive and administer LEAA funds (in this case the Qllinois Lav Ji
* Enforcement Commission} must develop and correlate programs and establih i

allocate funds for programs and projects. This decision may not be made by

the State legislature.

inconsistent with the Safe Streets Act; Under-the Supremacy Clause of tht § »

~ United States Constitution, the bill, if enacted, would be ineffective as totlt &
allocation of LEAA grant funds. (King v. Smith, 392 U.S. 309, 333 (1969)) |

LEAA fundgonly if approved by the Ilinois Law Enforcement Commissiot &
~ and if contained in a comprehensive plan approved by LEAA, * - |

-T0: Law Enforcement Assistance Division
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Legal Opinich No. 72-26—Eligib_ility"of, Mississippi Law Student

Office of the Governor
vJ ackson, Mississippi

theTI}/lﬁssissippi Law Student Intern Program.
¢ purpose of Section 406(f) is to provide 2 i

) | 406 i a subsistence allo

interns, As noted-in the legislative history dealing with this provisij;,:ll{1 e for the
The. University ‘would provide up to $50 per week from the Federal funds fc;r

subsistence to the interns. The Universi
1 . versity or : C
to this amount if other funds were availa)l’.'ale, eollessor the sgency could, of Fone, add

- The intern program provides reimb :

. The . ursement of documented actual
g:;alllédmg travel) incurred by, the interns, Under these circumstanz)geré}sgs
o lgdn_ot conflict w1th the limitations set forth in Section 406(f) so lo’ng as
e Etlxrlllg sgd boa;d, c;ex}lienses do not exceed $50 per-week per intern. A State
wo required, however, to show in its comprehensive pian th

1 be re at th
18 insufficient money under the Law Enforcement Education Pr%gram ( LEE%;
to be able to utilize Part C funds. A T TR

Legal Opini 7997 = ‘
ch‘oberﬁ'gfq]% 7l\éo. 72-27—Kentucky Area Development Districts—

T0: LEAA Regional Administrator
- Atlanta : :

This is in reply to”the September 8, 1972, request for a legal opinion

Area Development Districts would require waivers from local units of

: B0vernment before funds granted to them would be part of the 40 percent

i Sieails 21E - passthrou i O .
The Mlinois Law Enforcement Officers Training Board could be provided widt [ gh requirement of the Omnibus Crime Control and Safe Streets Act

of 1968, as amended (Public Law 9
0 . . w 90-351, as amended by Public Law 91-644
Bcorrect. A regional planning agency established by the State can have Pakt]g

. Mnds count as a portion of the requj
§ s cour quired passthrough only if there '
£ Walvers by local government units as detailed i o, hAn
: S by local tailed in the J;
| Genord Counsel bgat oo In the January 19, 1972, LEAA

5 .I ‘“evaluating the Kentucky Area Development Districts, it appears that the

Stncts ;are,Stat'e;g;eated in that they are organized to function at the
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cection of State government. LEAA Guideline Manual, State .Planmng .
i;z;g;nGr:flts, M 41%0.1, dated August 22,1972, paragraph ZOkde:aﬂ; LirAA
policy or: Regional Criminal Justice Planining. It_ appears that the Ken ‘L:coy " ¢l
Development Districts are general planmr},’g districts and arfe né)t t?le crge;&aé ;
tion of units of general local government. Theref.ore, any un1 s they el
would not count toward the pass-through requirement, ur‘l'ess‘“‘grxj)’pﬁri?pr 4
waivers are given, :

Legal Opinion No. 72-29—Allowability of inmate Maintenance
Costs as Match—November 1, 1972 : ‘

TO: Alabama Law Enforcement Planning Agency

- This is in reply to your letter of September 11, 1972, requesting a legal
"opinion on the allowability of inmate maintenance costs as match for the
, Tefferson County Pilot Vocational Rehabilitation Program, as provided under
B Act of 1972 ki the:Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public
lLegal Opinion No. 72-28—Rural Development Act “" } law90-351, as amended by Public Law 91-644).
October 26, 1572 i The question of whether a specific item is an allowable cost and therefore
R [: an in-kind contribution, for a project is in large measure determined by how
i the program is defined. For a cost to be allowable, it must meet the criteria set
| . forth in the LEAA Financial Guideline (1971). The guidelines state, at page 16,
hi''“that costs pertinent to carrying out unrelated furicfions of government are not
y -dlowable.” Generally, a cost is allowable if it is directly benefiting and

. st dum of October 10;'1972, : :
o Thls.memora.?ldmn. is in ir;;;lg’ ::)dytcz)uih r:i,ns]:toagmoney borrowed from the Ji specifically identifiable to the grant program, In the Jefferson County project,
“requesting a legal opinion & | any.cost dealing with evaluating the prisoners would be allowable, If the

inistrati ~ der the Omnibus Crime f:
Farmer’s Home Administration as hard match un | oo doning ith onbusting e, picnms woud b alloyele 1 th

s blic Law 90-351, 3 & ,
Contrgldatr)ld Pig? iatf::tgsl %Z;)Of 1968, as amended (Public T rehabilitation effort would be-allowable, The letter is unclear as to whether the
amended by Public L% )

"Public Law 92-419, the Rural Development Act of ;]?712, Tlﬂ:r {;sslfrc:g:
3‘04, au_tht)rlizes‘ th::i fa?;ﬁ:flio::z&gxn;?;:g:?y t(r)erlt;teg :c;?ispment-” It B As to the specific question of whether inmate ‘mgﬁntenanc.e expenses are
essgntlal comsunity fa : 1d be for procuring facilities related to fw B alloWabIe costs to the program, it appears they are 1iot. The inmates are the
rt;afdll)f appatxent that these loans cou P i rason for the program’s existence, but their maintenance costs are not
enforcement. SN . : inthe B Specifically identifiable to the grant program. The State has an-obligation to

The LEAA interpre tat1on‘sofv %he };f;dotr-n gﬁhégg:g:?éﬁ;:_fggg :,r;a?:h L provide for the maintenance of its prisoners merely by the fact that they are in

June 14, 1972, addition to Section by the State or local unit of govesnment, the prison. This means that the maintenance expense must go on as long as the
“shall be new money 3Ppropnated; v ¥ eh 4 rams or projects.” Since this | Inmate is confined and is therefore unrelated to the evaluation effort,
for the purpose of the shared m“d“":g fc':x nsdlf fr%rrﬁgoth er Federal programs at¢ fi ~The point is raised that had the inmates not been in the evaluation program,
is for the non-Federal ;hafi’ fcglranr:atch Loan funds are in a different categoy J they may have been available for work detail. If the inmates’ stay in prison
excluded from being used as é“ 0 the hard match provision that precludest k& Were dependent on their working on the detail, then the point would be valid.
fro.m grant funds. q:ﬂere is notiung in deficit financing. The source of the loan § This is not true, however, because the inmates will stay confined whether they
unit of government. fl'Of(‘ll ana(;gt“;ﬁ ;i?é' ihe funds Federal in character. The obli- ; e on the work detail or not, and the State has an obligation to maintain therp
being a Federal agency o‘tshn e local unit of government, and therefore, e f if they are confined. This being the case, the inmate maintenance expense is
lgatlon for r(:pgé’égf;‘tltfhsn:‘l’; 1e - ? i fot a contribution to the evaluation program.

0ans are no s. L

i i d match requirement, ,
If a unit of government uses a loan to meet its har ; | |
vt f Management and Budget (OMB) Circular A% b . . |
g;g;yngggﬁigﬁ'%fggéeo: D,Pa:aggraph 7, specifically states that interest 4 Legal Oplnjon No. 72-30—Public Interest Groups—November 1,
. ; c Ay d 3 re: »
costs are unallowable as program costs. i 1972

TO: LEAA Regional Administrator ; o Dt
" New. York R

evaluation, then only evaluation costs are allowable. :

T0; Associate Administrator, LEAA

¢ This is in response to your memorandum of October 20, 1972, on the
g Drocess for selection of public interest groups for policy clearance.

i Title IV of the Intergovernmental Cooperation Act of 1968 (Public Law
| %0577, 42 'US.C.- Section 4231 et seq.) provides for giving chief executives of

program . description included rehabilitation. If the program was limited to
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In any event, the current tren
participating in proposed rulema
are published in the Federal
becon.le t?ffective. This process may provide an a
organizations can present their views for considerati
ml?h areA pgg into effect,
¢ A-8 review procedure relates to i

are national in scope that affect State amf %?clglmg
may consult with organizations they feel have
program, whether the scope of the action is

State and local governments a reasonable opportunity to-comment on major |
proposed Federal rules, regulations, standards, procedures and guidelines, and §
major interagency agreements concerning program operations and major 5
organizational changes, any of which have a significant and nationwide effect on
State and local governments (sce Office of Management and Budget (OMB) |
Circular No. A-85, January 20, 1971). Title IV of the Intergovernments fi
Cooperation Act of 1968, 42 U.S.C. 4231(b), states that: ‘ I
All viewpoints—national, reglonal, State, and local—shall to the extent possible,b¢ §:

fully considered and taken into account in planning Federal or federally assisted |
development programs and projects. State and local government objectives, together §i
with the objectives of regional organizations shall be considered and evaluated withinz f
framework of national publi¢ objectives, as expressed in Federal law, and available §
projections of future nationsl conditions and needs of regions, States, and localitles §!
shall be considered in plan fqrmulation, evaluation, and review,

programs and projects that

an interest in the project or
local or natioral. LEAA in

The congressional mandate as stated in Section 401 of the act (see also See: |
tion 501 of the Omnibus Crime Control and Safe Streets Act of 1968, ai |
amended (Public Law 90-351, as amended by Public Law 91-644)) expresses the |
objective of considering the viewpoints of State and local governments together §
with those of regional organizations within the framework of national public fi
objectives. This mandate necessarily implies that chief executives of State and |
local governments should be the individuals who compose any such public |
interest group. Therefore, organizations representing these individuals at &
members for A-85 reviews. [

OMB Circular No, A-85, supra, specifically designates those State and local |
government organizations to be included in the review process. They include! ¥
the National Governors® Conference, Council of State Governments, Interna: §
tional City - Management Association, National Association of Coustiss, &
National League of Cities, and United States Conference of Mayors. Circular |
No. A-85 also states that: “Other groups representing central management |
units may be sent copies of materjal of concern to them.” This provision hasyét |-
to be interpreted, but is considered as a catchall for any groups representing f:
units of general purpose govérnment, : &

OMB has the authority to designate what groups are public interest groupi B
- that shall participate in the: A-85 review procéss, Title IV, Section 403 of the It
© tergovernmental Cooperation Act of 1968 (42 U.S.C. Section 4233} gives OMB §

the authority to prescribé rules to administer Title IV, Section 403 states that
The Bureau of the Budget or such other agehcy as may be designated by t\\ﬂ"

Prosident is heteby autlorized to prescribe such rules and regulations as are deemid ¥
appropriate for the effective administration of this subchapter.

are relevant to an individual agency’s function,

couraged by OMB, and are not affected by the A-85 review procedure

OMB is determined to limit the organizations participating in the A%
teview process to the aforementioned groups that represent executives ‘0} b
general purpose governments, Although the National Legislative Conference g
now a member of the Coordinating Committee of the National Associations of £
State, County, and City Governments, it is not a public interest group for A3
review purposes and in no way officially participates in the review procts gt
Though it is most unlikely that any other:groups will be designated publis
interest groups for the A-85 process, it might be possible to be included amos &
the A-85 process in “other groups representing central management units.”

' ’ﬁ&t-ée;“f e
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Legal Opinion No. 73-1-Use of Part C Funds for Juvenile
Delinguency Prevention—January 26, 1973 o

TO: LEAA Regional Administrator
New York

This memorandum is in response to your request for a legal opinion g

regarding the use of Part C funds by the Commonwealth of Puerto Rico for {1 . hi i
= in which the drafting of a specification for a proposed procurement by a bidder

programs for juveniles who have not entered the criminal justice system.
The question is whether the Juvenile Delinquency Prevention and Control
_ Act of 1968, Public Law 90-445,isa prohibition against funding programs that .
are aimed at potential delinquents. It is evident that the Department of Health, ¥
Education, and Welfare has authority to fund programsin this area by that act, ¥
At the same time, LEAA is mandated to fund programs in this area by Section g
301(b)(9) and the definition of law enforcement in Section 601(d) of the &

Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public Law~ig-

90-351, as amended by Public Law 91-644). It is the opinion of this Office that
the Juvenile Delinquency Prevention and Control Act does not preempt LEAA

funding in this area.

In order to fund a particular program for juﬁéﬁ'ﬂes who have not entered the b

criminal justice system, there must be a determination that the target group kas E
characteristics that indicate that those juveniles have a significant chance o §
becoming juvenile delinquents. This determination is necessarily subjective but H

should be based on adequate data. The community concerned should have | o
1 TO: LEAA Regional Admiinistrator

completed an analysis of the delinquency problem. This should show, it k.

quantifiable terms, a relationship between the proposal and the objective of |2
preventing juvenile delinquency. In analyzing the proposed program, two ¢
questions should be asked: (1) Will this program impact on the community’s k
delinquency problem? (2) Why will this program achieve this goal? If the plan g
contains data to answer these two questions, LEAA can fund the program.

Legat Opinion No. 73-2—Grantee Procurement ;Sténdards— 4
Specifications Drafted by Bidders—February 7,1973 !

TG: Director 7
Financial Management Development Division, LEAA

This is in response to Your inquiry as to whether: Federal grantét
procurement standards
for a proposed procurement and then to bid or submit a proposal to competé

for the award. . } :
The controlling Federal regulation is Office of Management and Budg! |

(OMB) Circular A-102, Attachment O, paragraphs 3b and 3¢2:
b, All procurement {ransactions regardiess of whether negotiated or adverti
without tegard to dollar vajue shall be conducted in a manner so as to P
‘maximum open and free

allow a contractor to develop and draft specificatioss §

edand B
yovidt &

competition. The grantee show!d ‘be alert to organizarl'oml ,
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conflicts of interest or nonc iti i
lict oinpetitive practices amon, i

aye c i
or eliminate competition or otherwise restrain trade B contractors Which may xestrict

C. (2) In itations for bids Or 1é §ol
V. : quests for proposa.ls Shau be based upon a clear alld
accurate dESCIIptlon Of the technical requirements fOI the matefial product Oi Sel'ViCe
3 .2

to be procured. Such descripti
ured. ption shall i iti
features which unduly restrict competitionr.mt’ i competitive procurements, contain

1t is difficult, if not impossible, for this Office to conceive of a circumstance

wo}Il‘I}cll not be in contlict with the above provisions.

oBt ame rllrllztif:rti aaimd tge lettfar of: the OMB Circular is to insure that grantees
competitio W}S1 and services in an effective manner with open and_free
*,hesf standrzll.rd en a bidder is allowed to develop or draft the specification
rprin ts_tc_:annot be met. In addition, the need to preserve the integrit ,
00 business sommusitios ind the puble i he ntegety of LEA enforcement

; and the public in the integrity o: ;

outweighs the grantee convenience that fosters such agprasgt‘i):eLEAA ® PrOgH,

“-Therefore, such a practice is in ;
: ; ice is iolati .
procurement standards.p general violation of Federal grantee

Legal Opinion No. 73-3—| . ;
February 12, 19730 3-3—Proposed North Carolina Legislation—

~ Atlanta

This Office has reviewed, on

: ; s request, the bill introd i

g:i%h.na Legislature that transfers the Committeer 0.;1 C'eif]av:'n atrlllg 1(\1)0(rlth
signated the North Carolina Criminal Justice Planning Council, whicrh :

i the. State Criminal Justice Planni
poaes ) anning Agency or SPA) fi
£ Natural and Economic Resources to the Department z)frf J?ti?ae I?epax’cment *

SPE&H ncl)lr]csifrbto qua}x)li.fy to receive LEAA block planning and action grants, an
oy sub‘eitismlfmed or cr,eatgd by the Governor in the executive bra;lch
ject to the Governor’s direct supeivision. The Governor may create a

! nme:; ag:;xiga’?g ::ecut'izfa order, if he has that power under State law, or he
. existing agency or a new : y
egiature Homoyer agency created by the State
, . , the agency must be located in th 1ti '
State government. maus _ e executive branch of the
: t be made subject to the jurisdicti i '
| e Goyernor and’ i o the jurisdiction and direction of
€Inor, must be formally designated by hi receivi
and dishis ) y him as the age i
L and disburse Federal funds under Title I of the Omnibus Crifn:cgotlotrrslczglg

| Safe Streets Act of 196 i
Publio T 91.644) 9‘ 8, as amended (Public Law 90-351; as amended by

Th CILL L ] 0 ;
e preo \?i;lilbxzzt;?‘dg::go;nzt(}g(gmfﬂtlh Carolina Legislature is inconsistent with
i Brovision of the act since the SPA will not j

e jurisdiction of the Governor but will be under the juggdizsi;zbff? t&tlz

ttorne ff"Gen ﬂ.l 3 E A D
OVemgL,‘w" oral, an independently elected official not responsible to the
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Inasmuch as this bill does not meet the requirements of Section 203(a) of ' §
the act, such a planning agency, if established, would not be eligible to recejve |

LEAA block planning and action funds.

Legal Opinion No. 73-4—L.obbying Activities—March 10, 1973

TO: Indiana Prosecuting Attorneys’ Association
Batesville, Indiana

as it related to the Indiana Prosecutor Training Coordinator’s position was
based largely on the information presented to this Office at that time and, in
part, upon the fact that the man chosen for the position is a registered

have contact with the legislators and is not a determinative factor.

In view of the description of the position as set forth in the letter of §
February 12, 1973, such a function may very likely be fundable. However, this

Office is of the opinion that the question of whether this coordinator position

is a lobbying function is basically a factual determination. Accordingly, this ;

factual determination will be deferred to the Indiana ‘Crirrlinal Justice Planning

Agency. _
LEAA can provide the State Criminal Justice Planning Agency (SPA) with

some general guidance to assist in this determination. Activities not relatedto § neet
criminal justice functions and not within an approved project are obviously not §
fundable from LEAA fund sources; In addition, State law must be looked to §

for further specifications or restrictions.

Office of Management and Budget (OMB) Circular No. A-87, in setting out Lc;g - ~ L

¢ "2l Opinion No. 73-6—Use of LEAA F

and reasonable for proper and efficient administration of the grant program...” § #d Antitrust Programs—April 10, 1973 Unds for Consumer Fraud
It is the opinion of this Office that lobbying is neither necessary nor reasonable !

- #10: All LEAA Regi ini

Furthermore, OMB Circular A-87, Attachment B, page 5, disallows cost for § egional Administr ators
membership in any organization ‘“which devotes a substantial part of its §
activities to influencing legislation.” It is understood that membership dues ar¢ §

the factors to consider in allowing costs, states that costs must “be necessary

for the proper and efficient administration of a grant program, '

not involved as a cost item here.

© In making the determination, the SPA should consider that activitiés § g
designed to influence legislation “must be viewed in-the sense of influence §
designed to promote a special interest as opposed to the general interest of the §
public in having a full consideration of its criminal laws and procedures durir}g. 1
the development process. Such a function should not be viewed as ‘lobbying’in §

the ordinary meaning of the word.”

will not be disallowed.

g Financiil Management Development Division, LEAA
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# Legal Opinion No. 73-5—-Use of Appalachian Development Act

F}lndszpril 2,1973

3 : TO :, Director

This Is In response to your request for an “op,inion ‘as to whether the

§ and Safe Streets Act of 1968, as amended (Public Law ¢
As noted in the memorandum of this Office dated January 2, 1973, LEAA § Public Law 01-644). ' (Fudti Law 351, asamended by
funds may not be used to promote any lobbying function. This determination §

£ of Commerce to make payments to Federal a
Feder.al grant-in-aid programs “for the sole purp
wntribution to projects under- such prograrhs

lobbyist. It is now understood that this is a requirement for anyone who may prtion of the cost of such project -otherwise authorized by the applicable

2 »”» 137 5
bw.” The payments are limited to 80 percent of such costs of the project. The

Section 214 of the Appalachian Development Act au’thorizes the Secretary

gencies that are. administering
ose of increasing the Federal

phrase “‘such costs” refers to the total project cost.

Therefore, funds provided under th ian
fore, ¢ Appalachian Development
wed to increase the Federal portion up to 80 percent. FcI:r exarrjliﬁfami?ytﬁg

- froject costs were 50 percent Federal and 50 ¢
| ts. percent match, the Fed
§ wuld be increased by 30 percent (making 80 percent) using Apgﬁisl}:?z:ﬁ

 Development Act money. This would leave a match of 20 percent, of which 40

j ercent would need to be hard match, - -

Thus, Appalachian Development Act funds could not directly be used to

the LEAA hard match requj
: - quirement; but, b i
maich required, this would be the indirect ros ulltl.' y reducing the amount of

This is in response to re i
qQuests by various regional offices for ini
‘f0 ‘:&eth% consumer fraud and antitrust programs may be ftiﬁr’dzg %%1(?;?11}?:
us Crime Control and Safe Streets Act of 1968, as amerided (Public Law

V351, as amended by Public Law 91-644), :
art C of the act encourages States and units of local government to carry

Crimew enfor_cement is defined under the act as “any activit')'?:‘pertaining to
.. revention, control or reduction, or the enforcement of the crimninal law

; . _ ' . § ™uding but not limited t i Te(
If the Indiana Criminal Justice Planning Agency factually finds ﬂ?at.tfllz § "o apprehend criminals Z::tpieilg:s Zt}"c;r;lsltf %rexfent, il A orme
position of the coordirator is not a lobbying function, the cost of this position ¥ iaeq agencies, activities ’of corrections prrof)at?wng cnmmill Jurtﬁdlcn,on -
; R , [ ion, or parole authorities, and

 Merams relating to the o i
m prevention, control, or reducti jufeni
{ ehnquency or narcotic addiction.” (Section 601(a).) - eHon. of Juyemle
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L 3 £ 3 kb
This definition of crime is not limited to “street crime” but encompasses all

types of criminal activity. .
In determining grant ellg1b1ht)f', .

rimary function of the applicant is erime pr

It)he eaxifyorcement of the criminal law. If it is, the appl

any of its operations, pr

me(‘.?:;‘eral programs directed to consumer fraud and antitrust projects may he
‘ der Section 301(b)(1). ' .

fun;iﬁ;l goge consumer fraud may be orgam.zed»cr}me r.elated, Sbu‘(:h t}:‘i:g::x?;

could be funded under Section 301(b)(5) if their primary OD}eC fo
fbat organized crime. . _

wnll'? ?: ?55; that consumer fraud protectéo;x dand ag.tltrust i)}rlgg;:msr ggg&i

i d (5) depending on

funded under Section 301(b)(1), (3), an _ he mature O
ivi ‘ i f such a grant is for the en!

activity as long as the primary purpose 0 o et rogeam by etk

‘bf the criminal law. A mere “better business bureau ™ typ

Sg‘glﬁe ::)t be funded since its primary purpose 1S not the enforcement of the

criminal law or crime reduction.

one must initially ascertain wheth.er the
evention, control, or reduction, or
icant may be funded for

Legal Opinion No. 73-7—Waiver of Pass-Through Requirements—
April 10,1973

TO: All LEAA Regional Administrators

The attached is in response to nUMErOUs Regional Office questions on ]

. . s d
pass-through issues and a need to have a concise summary of legal opinions an
guidelines in the pass-through area.

It doés not create or change any policy. It merely summarizes a confusmg

area.
1t is broken down as follows:
1. Purpose and Background .

1I. Planning Pass-Through Requirement
A. LEAA Statutory Waiver Authority
B. Local Government Waivers

1, To Regions
2, Waiveback to the State

C. Postallocation Waivers

IIL. Action Pass-Through Requirement

A. The Variable Pass-Through Requirement—No LEAA Statuﬁoﬂ " |

Waiver Authority ‘
B. ILocal Government Waiver o
s C.. Postallocation Waivers or Approvals

SET

ograms, or projects that are otherwise consistent with

113

Advice on Waiver of the Planning and Action Pass-Through Requirement

-I.. Purpose and Background

LEAA legislation has requirements that a portion of block grant funds be
made available to local government. These are the pass-through provisions in
Section 203(c) and Section 303(2) of the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Public Law 90-351, as amended by Public
Law 91-644). This paper will attempt to define what the pass-through
requirement is and review the guidelines and previous Office of General
Counsel opinions on this subject.

'Although this paper deals with Section 203(c) and Section 303(2), other
provisions of the act must be considered with regard to passthrough. Section
303(3) is one such provision. That section requires the comprehensive plan to:

) ...adequately take into account the needs and requests of the units of géeneral
local government in the State and encourage local initiative in the development of
programs and projects for improvements in law enforcement, and provide for an

. -appropriately balanced allocation of funds between the State and the units of general
local government in the State and among such units . , . ,

What Congress has done with these provisions is to recognize that there is an
ongoing debate within most States on the question of which unit of
government shall bear the responsibility for law enforcement. The variable
passthrough is a device whereby the Federal Government is neutral in this
debate. It requires that Federal funds go to State and local governments in
proportion to their responsibility in each area. Since.proportional responsibil-
ity is a rather imprecise term by itself, expenditures by State and local units of
government in the previous fiscal year are the index of responsibility.

The Part B planning provision for passthrough does not contain the
variability - for several reasons. A major consideration is that mechanics of
preparing a comprehensive State plan require a certain minimum level of effort.
There must be at least a minimum staff to develgp the plan. If the variable
factor were applied here, a State could be in a position whereby it would not
have sufficient funds to prepare the plan. Additionally, data do not exist on

which to base a planning function passthrough—~hence, the fixed planning fund
. pass-through percent. If a State desires to pass through a higher proportion

than 40 percent, it is authorized because the provision is phrased in “local

§ @vilable” minimum terms. If there is still a need for local planning and
~f ¢oordination money and the 60 percent of Part B funds is being totally
| utilized, Part C, Section 301(b)(8), funds may be used by local units of
L fovernment with populations’ of more than 250,000. (A separate General

Counsel opinion has been issued in this area.)

1. Planning Pass-Through Requirement
A. LEAA Statutory Waiver Authority
Section 203(c) contains the following:

~The Administration may waive this requirement, in whole or in part, upon a finding
that the requirement is inappropriate in view of the respective law enforcement
planning responsibilities exercised by the State and its units of 'general local
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government and that adherence 'to the requirement would, not contribute to the
officient development of the State plan required under this subchapter.

Guideline Manual, M 4100.1, State Planning Agency Grants, August 22,
1972, Appendix 2-2, Paragraph 3 details the requirements for LEAA in issuing
a statutory waiver. Generally, the waiver will not be granted to a State witha
population of more than one million, or where the State bears less than a 30
percent share of all law enforcement costs. The waiver may be partial, and
LEAA reserves the right to grant a more limited waiver than that requested.
The statutory waiver provision applies to the fixed 40 percent pass-through
requirement of Section 203(c). That section also includes the following
provision: :

In allocating funds-under-this subsection, the State planning agency shall assure that

major cities and counties within the State receive planning funds to develop
comprehensive plans and coordinate functions at the local level.

This provision is implemented by Appendix 2-2, Paragraph 3, cited above.
But for LEAA to waive this provision, as defined in Appendix 2-2, Paragraph |,

the city and/or county involved would have to have very little jurisdiction over ;i A
§ Action Grants (1973), Chapter 2, Paragraph 18, sets out requirements for State

the law enforcement system and/or ‘the population of the State’s major city of
county would have to be too small to permit meaningful planning. Waiver by
the major unit itself requires State submission of such waiver, accompanied by
a supplemental statement, to LEAA. R

These provisions have been interpreted to mean that the 40.percent
pass-through portion need not go to all units of general locai government. This
would be a needless proliferation of planning funds. A provision for aj
allocation to a unit of general local government must provide for locil
participation in the planning pracess. o

B. Local Government Waivers

" 1, To Regions

Chapter I, Paragraph 20, of Guideline Manual M 4100.1 details the use - & oo Ta
g thority to the SPA to use the unexpected funds without a waiver from the

agencies are established by the State, allocations to them ordinarily will count wit of local government involved.

of Regional Criminal Justice Planning Agencies. Where these regional planning

toward the 40 percent passthrough. State legislative or gubernatorial action

may require such a procedure, However, in the absence of such actioq, the &
local units of government must have been chartered by delegated authority o &

otherwise must have given their consent to have their share of the 40 percent

pass-through funds expended by the region, Such consent must be giv'en.in t
accordance with the normal procedures that local units follow in makifé &

decisions that bind them. Thus, for example, letters from city mayors agreeiqﬁ
to have the major cities included in a regional combination will suffice only if

the mayor has the-authority to bind a ¢ity to such an agreement. Otherwist, §

some evidence of action by the city council or similar body may be necesssty,
£ ey to recover funds for State use.

In the event of a challenge, LEAA will deem the State to have the burden of

documenting the existence and legal sufficiency of necessary written consent$ § funds wi i :
§ ""nds will be available for cther units of local government.

from local units:

Recognizing that it may not be practicable or possible to obfait &

announced that it will recognize a regional combination as validly constituted
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if consents are obtained from a majority of the local units therei
units represent.mg' a majority of the population of the region.rl?llcr)lw%l;/gm:olzci:f]
or county of s1gmﬁce_mt population may be included in a region aga'ins’t its Wlﬂ
i and thereb}.l be depnvgd of any right it may have under ény provision of the
1 agt to receive funds .dlrectly. Thus, any city or county large enough to merit
: duect planning fundmg—for example, as a “major” city or county under th
- language of Section 203 or a fair share of the 40 percent passthrough necess X
to achieve a balanced allocation of pass-through planning funds throughout {:a}?c:,
State—may not .be deprived of such direct funding by inclusion in a regional
\‘ arrangement‘ without its express consent given in accorda ﬂ%
; procedures discussed above. nee With the

i i i
! Once a consent is obtained, the State may consider it as valid until

-; rescinded in accordatice with local law, as long as the State notifies the local

| lnits each time new funds are proposed to be granted to the region on behaif

£ of the local units and advises them th itt
i , at,written conse i i i
be deemed to remain valid unless rescinded. ~ s prgwously given will

2. Waiveback to the State e :
t for Planning and

Guideline Manual M 7100.1 A, Financial Manageme'ht

' l;s,fesce)f l‘ocal‘ available (Part B) planning funds. In most instances, such State use
). of services is not to be counted toward the statutory requirement. However
3

§ vith State Criminal Justice Planning Agency (SPA) Supervisory Board approval

Ialnis(:n S)ocfllllmgnteddconsent or waivers (or other acceptable approved mecha-
Lo ,ril nds usec at the State level may be counted toward the;requirement.
& Ordinarily the waivers should show specific dollar amounts B

8. Pos}éxllocaﬁon Waivers D :
b Once funds are . aifocated to- units of general localovernm
i {gg:luzrorx;;sn:)f Scction 20§(lc)a’re generally met. It is possibleg that thzr:fr’litﬂ:;‘
E o S e'nt may decide not to wuse the funds allocated. In that case
AA has the -authority, under the last sentence of Section 203(c), to gra‘n'f,;

.+ Any“portion of such 40 per i '
P h 40 per centum in any State for any fiscal year i
. sﬁgéh:g}:‘xlgofste;:tg;r;l; ;n titx:l\ls subseftio(ril shall be available for exp{zndigx(;::rﬁgusggg
G time on dates uring such year as the Admini ion
3 fix, for the development by it of the State plan required under this Swrg}llx:;ga;flon iied

¢ - It is obvious that the State could allocate fu
! : nds to local uni
4 E‘;Viflf;ﬂ;gntlm sgch a way as to make it unlikely that all fundswould bettsxs:c{
ey cal unit. Therefore, the following conditions should be met before
: ; ority is given for a State to use the 40 percent pass-through funds:

. It must be insured that grants are not overestimated or termir‘lated

2. There must be adequate fund control ’to‘ insure timely recovery so

3. Provisions must be made for notifying other units of local government

¢ . *® { i e
written consent from every local unit in a region, LEAA has previously £ % the availability of recovered funds.




-
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Timing of these actions has in the past been a matter of regional office
judgment in that the fund balances and other circumstances vary in each State
and must be considered in setting a date prior to the final date for obligation, -
If a standardized date is desirable, it should be cleared through the Office of
Criminal Justice Assistance (OCJA). : ,

HI. Action Pass-Through Requirement .

A, The Variable Pass-Through Requirement—No LEAA Statutory Waiver 3
Authority o
There is no statutory provision for waiving the variable pass-through .
requirement in the preallocation stage. The minimum that a State passes §
through must be 75 percent prior to July 1, 1972 (FY 1973). Beginning with
fiscal year 1973, the variable pass-through amount is used. This is a percenfag
that corresponds to the percentage of local law enforcement expendituresof -
the total law enforcement expenditures by the State and local units in the
preceding year. LEAA has the authority to determine the accuracy and
completeness of the data. To accomplish this, the U.S. Bureau of the Censusis
commissioned by LEAA to provide these statistics on a yearly basis, Asa §

practical matter, there is a 2-year lag on the most accurate and complete dais §
available at any time. S B
B. Local Government Waiver i
Chapter 2, Paragraph 18, of Guideline Manual M7100.1A setstoil

planning funds, State use of these funds may not be counted toward th §
“statutory requirément. However, with SPA Supervisory Board approval and §
documented consent or waivers (or other acceptable approved mechanisms) §
funds used af the State level may be counted toward the requirement §
Ordinarily, the waivers should show specific dollar amounts. :

.. ...C, Postallocation Waivers or Approvals

There are two types of waivers applicable in this area. One is a waivebadk ‘;; wth
to the State by local government and the other is a waiver by LEAA ont §,
determination that local units of government, following a legitimate allocation 8 ots

to local programs, will not use the funds.

If a unit of government decides to participate in a statewide or regional‘g
program, it can give the type of waiver required with Part C funds, as discussed § bl
above, and the funds can be spent by a regionaf or State program for the.,;_' o
§ Guidelines

benefit of the local unit of government. : : ‘
The second situation, which is technically not a waiver becaust i §

approaches the request on the assumption that the statutory requirement
-been otherwise met, occurs when local units decline to use the allocated funds. §

In this situation LEAA can authorize the funds to be expended by a State wl §

of government., Since abuses can occur, the following conditions must bemt!]
before such permission is authorized:

0 0 iy 3o o e s et
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~ 3, Notice must be provided to the local units of government that funds

. are available and unciaimed prior to use by the State

4, A state must reprogram within the limits of 15 percent or with the

- approval of the Regional Office.

While this paper will cover the b
) . ‘ ulk of the situations whi i
ie many unique circumstances not covered. These should be écrlcl)lfg;ff ’tcth fl::

attention of this Office.

kLegal Opinion No. 73-8—E i .
Ratio—April 10, 1973 ‘Stabi'ShmePIJijVanable Pass-Through

T0: Assistant Administrator
3 Office of Criminal Justice Assistance, LEAA.

§ Problem

-+ This is in response to a letter dated February 8, 1973, from the California

b vouncil on Criminal Justice, which maintained that the expenditures of seyeral

iy | abind L 3 s‘ : i
e B oo e B i s o d‘ate' agencles were wrongfully excluded by the U.S. Bureau of the Census in

elerming iminal j

severaliﬂzr]c:galthf _toltal State cost for criminal justice activities and, conversel

s @ t;elve expen.dltures, that should have been excl’uded weZé
v )y the Bureau in establishing total local costs, California’s c:)ncem

S that byxg;lveﬁnmg I_aw enforcen_aent activi’iy inconsistently, thereby excluding

€ This Office feels that the most efficient and equitable method  of

Sablishing the variable py
pass-through ratio would be ¢ i
o 1 the ass-t o consider only th
SZ fggggm:.md activities that would generally be eligible for t{md?ni;ols)t;
A ection 301(b) of the Omnibus Crime Control and Safe Streets

Bt of 1 ;
4 of 1968, as amended (Public Law 90-351, as amended by Public Law

1. It must be insured that the program areas for which funds & §1644),

allocated adequately take into account the needs and requests of the units® §
general local government,

LEAA block grant award). | :

¢ 7). Since the purpose of the ratio i 1i '
g £, nC® ose ¢ 10 is to direct the flow of LEAA # i
] ¢ illogical and violative of the apparent legisiative intent to ihclﬁgg st,h]:

. . o BRG] ions ineligi
2. It must be insured that local units are provided adequate willl§, .- o, OF Operations eugible for funding n the determination of the

notice and an opportunity to apply for funds (at least 6 months after ¢ i

ffa, st
There are practical problems Posed by the difficulty of severability, the
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by the US. Bureau of Census for classification pruposes may well inclug f apenditures of these units have been included for both 1970.7] and 1971-72;
certain nonfundable activities. The Classification Procedure for Varia i}, 10 adjustment is necessary.

Pass-Through (hereinafter Procedures) is continually being revised and mod: 3. Departmfant of Motor Vehicles:

fied but, in view of the problems mentioned above, it is improbable that u ! (a) _California  Law Enforcement Telecommunication  System
ideal method of attaining the ratio will be achieved. p (C(LETS). This system provides direct access to the Division of Motor Vehicles
Therefore, the classification procedures used by the U.S. Bureau of i § for criminal justice agencies throughout California on a 24-hour basis, The
Census will be used as the guidelines in dealing withlt.he problems posed b
California. Should any part of these guidelines be subject to more t}xan o
meaning, that section shall be interpreted to include fundable activities oty ¥
Furthermore, in dealing with the programs presented by California, this Offig  tem provides motor vehicle ownership information to o eforemmy
shall also consider the ability of the U.S. Bureau of the Census to collect dih §i yencies and other users with fast access to the data processing file via remote

and adjust the 1970-71 expenditure data, should a change be called fori ¥ frminats throughout the State, This program would orobably be sl
keeping with the guidelines. ;

ding under Section 301(b)(1), provided that the recipient agencies were
gaged in law enforcement activities. This unit has been included in the

11-72 figures; the 1970-71 data should be adjusted to include this operation.
4. Office of Emergency Services: '

Application

A. State Level Expenditures . ‘ ]

1. Atascadero State Hospital: R for coordination of emergency activities to mitigate the effects of national,

Atascadero is a maximum security facility, 92 percent qf whose inmafy b manmade, or  war-caused emergencies which imperil life, property, and

are criminally insane or mentally disturbed sex offenders. Segtlon 301(?)a§f fi E Sources within the State.” It would appear, then, that this is a civil defense

that the purpose of Part C is to encourage programs and projects tha'g m}pd} p nd dlszfster agency rather than a law enforcement unit. California maintains

and strengthen law enforcement. Since law enforcement is det.“med as fnclu ;n:i  tat }!us agency provides assistance during time of emergency and riot

activities of corrections authorities (Section 601(a)) and since c_qrregtm : stuations. Section 301(b)(6) provides that grants.are authorized for: B
facility is defined as any place for the confinement or rellh’abllltﬂt}OH; The organizati dricart i teaind | .

individuals charged with or convicted of criminal offenses (Section 601(1)) o fatoomer ucation and training of régular law enforcement officors,

Id appear that Atascadero is eligible for funding under Section 301(b)\1§ special law enforcement units, and law enforcement reserve units for the prevention,
would appear ; , ;

poar that be ncluded in establishing the total State ik g;t;:ttigg;l:rrg; ggg?;rol Of, rict and other violent civil disorders, including the acquisition
and shou erefore be inclu L I ipment, :
i i 301(b)(4) deals with constructio . R . , .
enforc:s_menlt ; :glpifi[:slmal;% Psﬁtl}%n Grant(s )f(og Correctional Tnstitutionsmlf . hAssnstance< flg{ﬂ}g time of riot can take many forms, and it does not seem
corriclz'c.lona Sesicie i rovides for concurrent Part E and Part C fundit i the r.espc>‘r‘1s'1b1];;"t1es placed upon th(? Office of Emergency Services are in
Fac ities, con Sﬁéﬂg , p : : § ¢ natuze of “law enforcement” as required by Section 301(b)(6) and defined
(8ee Sglcgégn;on(p)age 7 of the classification procedure guidelines, under ¥ g‘wlsu?::iof‘ ?Otla(la%'tqg?e‘efore’ the expenditures of this program should not be
y 3 P H « - 4 . - t-
fons. | «“ tion of institutions exclusively forikg™ In to ate cos . Y

catefgory of tcmiiecttrle(:z[:i; ;Eslzge;w 235;; lat;{ly insane” as an aotivity that s B '?”h Mllltary.Deg;utr.nent—Anny National Guard, Air National Guard:
con mex:r(xlen d‘“} establishing the pass-through ratio. Apparently great impot 'dis _ihey provide an unn?gdxate resource to the increasing threat of civil
be considere mth d “exclusively,” and the facility was excluded beca'} Uption and_ support for civil authority in State and national disorders. These
was placed on the word “ex Y, Wis are equipped and able to protect life and public safety. The primary
‘pmc‘t:ion of télese activities is not law enforcement; they are intended to
AR ¥ide a ready resource in emergencies of all sorts. Unlike the Office of
b, , : ties involved; necessity and B, ™8 acy : ‘ ¢ Ullice o
program andf f;‘ailsd'to c?\%&dzisgl;ie{)?&tel;ﬂdlic::te the common treatment M‘efgen"cy Serv'mes, khcwever., assistance given by the National Guard in times
lnmtatlo.n}sl o ‘ml mg I?[ m? and vreclude ‘separ ate facilities for those julsl} tiot would, in all p:obabll.lty, closely resemble law enforcement activity.
those _W1t' mental problems P 1 ;USC such dutles. vyould arise only during the infrequent civil disturbance.
mema‘llll{i;nirtli?ity has been included in the 1971-72 census; the 1970-71 8 vi‘:uizgst\of severability would preclude the realization of any meaningful or

' Ny ™ igures,
should be adjusted to include this unit, § Inaddition, it should be noted that LEAA, since its incepti :

: - . ming: . 21 that , ption, has held

2. Department o’f (i;n §egﬁt?;1 Fg;ggfnggggg?gg conservation cnPF e Stently that its funds are not available directly to the National Guard for

fo adgxte cg'f?na;g;e:rtlg foltj;s‘coriservation camps for juvenile. offenders. HE*"2tional expenses. It can be argued that the act would authorize States to
T ‘ . :

According to the Governor’s Budget, 1972-73, this unit is “responsible |
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purchase equipment to be used directly and in substantial part when the

1 i i i 1 of civil disorders. The
National Guard is engaged in the prevention and con'tro _‘ or [
use of this equipment in this manner would have a direct effect on “improving -

and strengthening law enforcement.” However, the fact that Congress provides

8 ds for the National Guard to use in the pt.xrchase of riot control
sef;%?;ar;eexf? rvlvosuld appear to weaken the argument. It is nnpor.tant to n?atleltha;
this Office has seen no objection, in the past, to a SEate or unit of %gn% .oc:l
government purchasing such equipment and making it e}vallable to the ﬂz:tm?h :
Guard on an “as needed” basis for riot control when it can be shown that the -

i i 1d also avoid the
ipment is not available from the Army. This procedure wou O avoi
zgyggbility problem noted above. For the reasons presented, the expenditures

of the National Guard were properly excluded. :

6. Department of Fish and Game—Enforcement of Law and Regulation

Elements:

Section 830.3(e) of the California Penal Code provides that fish and -

i ' fficers whose duties
e enforcement officers shall be designated as peace office s
ghm£1 include the enforcement of the laws and regulations the parent agencyis

charged with enforcing, i.e., the fish and game laws. Thisunit is an example of -

iat i jalized i i imited subject matter jurisdiction
agency that is specialized in that it ha,s.hmite ubje
?ur:d \%vas tslllerefore properly excluded for ratio determination purposes,

7. Department of Parks and Recreation—Management of State Park

System: » .
d Section 830.3(i) of the California Penal Cade states:

i istri i loyed. pursuant to
ic fi of a regional park district, appointed or emp
Secfiglxlxcessoélwfg the Pubgl’lic Resources Code, and officers and employees of ihe

e b it

i i director pursuant to Section
t of Parks and Recreation designated by the. vt
15)88 glg?;?ch code are peace officers provided that the primary duty of any such polict -

officer shall be the enforcement of the law as such duties are set forth in Sections 5561
and 5008, respertively, of such code.

Section 5561 of the Public Resources Code states:

k ithin the distriot for %
lice appointed or employed by the board shall have_:, wi s
whi'cfl}:eﬂ?:yli“e ggpointed or employed, all the powers of police officers of municip! 5

corporations except the power of serving and éxecuting civil process.

Section 5008 of the Public Resources Code sets forth various specific

ic i ized "0 .
ies assigned to the park peace officer and adds that ;le‘xs authonze’
g:lrg:ts pergls for the pcommission of public o_ffeqses within the ?’titgn%ag .
system.” A State park peace officer has authority to make arr,es’;: om‘m'his K
investigate all public offenses within the conﬁnes‘ of the State %ir" SyGeé‘ '64‘, .
jurisdiction is concurrent with that of the sheriff. (50 Op. Att'y. Gen. :

(1967).) This agency is specialized in that it has limited geographicd

% s - - Iit oL
jurisdiction. Within this jurisdiction it has general law enfozcement autborilf:

¢ A ¢ s ‘[
therefore, the 1970-71 data should be adjusted to include this unit and |
should be included in fisture ratio determinations.

1y

DR TN
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8. Department of Navigation and Ocean Development—Law Enforce-
ment Element:

Section 71.2 of the Harbors and Navigation Code, which deals with
police powers of the Department of Navigation and Ocean Development,

states:

department may adopt such rules and regulations as may be necessary for the purposes
of this section. A violation of such rules and regulations is a misdemeanor,

Since the purposes of this section are fulfilled by the enforcement of
rules and regulations enacted by the department and no grant of general law
enforcement authority is given, the peace officers are specialized both in terms
of geography and subject matter, and the department was properly excluded.

9. California Horse Racing Board—Enforcement Element: '

Section 830.3(h) of the California Penal Code provides that the
secretary, chief investigator, and racetrack investigators of the California Horse
Racing Board shall be designated as peace officers whose primary duty shall be
teenforce the Horse Racing Law. The section also states, however, that:

Any such peace officer is further authorized to enfotce any penal provision of law
while, in the course of his employment, he is in, on, or about any horse racing
enclosure licensed pursuant to the Horse Racing Law.

Therefore, this unit would be eligible for funding since it is specialized
only in that it has limited geographical jurisdiction within which it is
authorized to exercise general law enforcement powers, Since it is a fundable
activity, its expenditures should be included in establishing total State costs for
ratio determination purposes. The expenditures for this activity have been
included for 1970-7 1; they should also be included for 1971:72. No
adjustment is necessary. -

B. Local Level Expenditures .

Traffic Control Engineering: : R IO

This is clearly not fundable as a law enforcement activity, as that term is
defined above. A distinction can be easily drawn between traffic control
engineering and “maintaining traffic safety.” (See page 4, Procedures, under
ﬂle heading Police Protection.) In order to approach as closely as possible the
ideal method of establishing the variable pass-through ratio—to include only
the expenditures of ‘those agencies and activities eligible for funding—this unit
thould be excluded and all reasonable efforts should be made to delete
expenditures for traffic control from the 1970-71 data. This is consistent with
the agreement of the Attorney General and the Secretary of the Department of
Transportation on funding of highway safety law enforcement efforts.

Chme i W L

ety
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1973

TO: Assistant Administrator
Office of Criminal Justice Assistance, LEAA

The stated policy of LEAA in regard to grantee procurement from small
business and minority-owned business is as follows in the LEAA Guideline

Manual M 7100, paragraph 49f(3):

Positive efforts  shall be made by the grantees to utilize small business and
minority-owned business sources of supplies and services..Such efforts should allow
these sources the maximum feasible opportunity to compete for contracts to be
performed utilizing LEAA grant funds. : ' :

In addition, this paragraph is being amended to include the present policy
by adding the following: : ,

Grantees may make set-asides for small business and minotity-owned business,
should break out work where feasible that could be readily handled by small business
and minority firms and shall aggressively recruit small business and minority firms for

bidders’ lists,

Additional information on minority contracting is found in Chapter 3, pages
35 and 36, of the Grant Manager Procurement Handbook, HB 1700.6.

Paragraph 10(b) of the Financial Guide encourages the use of minority
banks for cash deposits of funds.

The Contracts and Procurement Division can issue direct LEAA contracts
via the Small Business Administration to minority firms on a sole source basis.

The above policy of the agency is clear and the responsibility to carry out
this policy in any regional office would appear to be that of the Regional‘

Administrator, ‘

Legal Opirion No. 73-10—Dual Compensaiian_‘y»—".%prilvv_vZS : 1973 ‘

TO: Office of Audit, LEAA

This is in response to your request for an opinion as to whether off duty
military personnel may be compensated with LEAA funds for work performed
as instructors under a {raining grant to the Oakland Community College.

The Federal dual compensation statutes do not prohibit Federal personnel
from receiving payment under a grant made to a State so long as their kolding
of such positions shall not in any manner interfere or conflict with the
performance of their duties during their regular hours of duty in the military of
as employees of the Federal Government,

The Comptroller General has held specifically that the Federal dual

compensation statutes do not prohibit Federal personnel from accepting

employment with a State or unit of local government that receives a-Federa

Legal Opinion No. 73-9—Minori‘t’yk Entrepreneurship—April 13,
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grant 20 Comip. Gen, 179 (1940), Fiowever, the Comptroller General made his

ruling subject to the h‘rru'}ati‘ons that no condition of the grant prohibits such

employment. The condition in the Financial Guide i i
it , e Is stated in absolute -
Therefore, it is necessary to obtuin a waiver of this provision, ° ferms.

Legal Opinion No. 73-11--Lobbying—May 2, 1973

TO: Office of the Governor
Tallahassee, Florida

This is in resp;onse to your letter of Apri i
. J A pril 16, 1973, requesting an opinion as
t0 wlllether. the rules of the Florida Legislature that requizz a person tg register
as a1 _obbylst before he can appear before legislative committees or otherwise
eplain to menthers of the legislature proposed legislation dealing with

. organized crime would constitute a conflict wi iolati
b et oo th or violation of any Federal

18 U.S.C. 1913 prohibits lobbying wi jated ‘
18, rohib g with appropriated funds. However. thi
pgzhxbltxox} deals only ywth lobbying efforts to influence Congress, T.tfer 30?1111;
other applicable regulation would be Office of Management and Budget (OMB)

Circular A-87, “Principles for determining costs applicable to grants and .

contracts with State and local governments.” Attachment B of Circular A-87.

‘ “makes legislative expenses unallowable. This has been interpreted to mean that

‘f]ur;%ing of activities undertaken as part of the formal lawmaking process are
n o?vqble. However, it would permit funding of study committees and
1f:’or'lélmxssmns that undertake activities outside the formal processes of the
re%lo nﬁﬁéﬁ devtt?n ﬂlopgl; ghe committee or commission may make findings or
‘ atlons, including proposed legislation, th: i :
formal stages of legislation. L ¢ o vitimately enter the
Although under the Florida State Legislature rules, a person must register as

" @ lobbyist, this Office does not believe that his function could be considered

lobbying in the ordinar i i

y y meaning of the word in this specific i

Cer;?;lqlﬂy vIvJ%u‘iim;lt be the primary activity under the grant.p Hie dnstanee. Tt
While A has not promulgated any formal guidelines or regulati
delineating acceptable limits of “lobbying” under a grént,LEAA’s’po%il::y ;so?cf

. tncourage legislation that would be beneficial toward criminal justice programs

and projects. This authority is found in Secti '
i on 301(b) of the Omnibus Cri
Control and Safe Streets Act of 1968, as amended (Public LawmQGLgSlr?T;:

“ amended i i i
 Sim tflor:by Public Law 91-644), which authorizes LEAA to make grants to

p: y 1 1 e e

4 P
Eubhc IOtECtlon llclud n the dEVelC’ ment, , llllplemelltatlm) a"d pur C]lﬂse
Of "le'th()ds T d%lgm‘.d to l.mptove and SﬁengthEH la\v ellfOl‘Celllent and Ieduce crime,

Therefore, so lon activi i i
g as an activity designed to influence the legislature doe
. k3 s
ggtf)lpro_mote a special interest but has as its purpose the inferest of the general
1C In setting forth full consideration of its criminal laws and procedures

Ay
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during the development process, such an activity would not be violative of any
Federal laws or regulations.

Legal Opinion No. 73-12—Source of Funds for Section 407
Training Programs--May 30, 1973

TO: All LEAA Regional Administrators

Section 407 of the Omnibus Crime Control and Safe Streets Act.of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644) sets forth
the authorization to develop and support regional and national training
programs, workshops, and seminars to instruct State and local law enforcement
personnel in improved methods of crime prevention and reduction and

enforcement of the criminal law. Such training activities are designed to-
supplemert and improve, rather than supplant, the training actwmes of the " §

State and local governments.

Section 408(c) provides that the cost of training State and local personnel |
- under this section shall be appropriated to LEAA for the purpose of such

training,

The question whether training programs under Section 407 can be funded
from sources other than Section 408(c) is answered in the affirmative, with,
however, a cautionary note as to the extent to which discretionary funds
showuld be used to supplement state and local training activities. This restriction
(although it is not an absolute prohibition as gathered from sources other than
Section 408(c)) is indicated by the legislative history of the 1971 amendments.

Background reports by Representative Emanuel Celler and Senator John L.
McClellan to Section 407 showed that as of mid-1970, training projects were
funded through States, local governments, and private organizatioris, utilizing
15 percent discretionary funds appropriated under Part C of the. act Both
reports stated that

The proposcd amendment would enhble LEAA to support a contmumg training
program from funds appropriated for that specific purpose, so that large sums. of!
d!sc(retlonaty funds will not be dxverted Senate Report No. 1253 91st Cong,, 2d/Sés%
47 (1970), ,

Thus, it Was the congressional intent that Section 408(0) be the primaty
specific source of funds for training programs under Section 407 and an
inferénce therefrom can be made that it was also passed as a corrective measure
to provide an alternative to depletion of large gemeral discretionary funds
useful for other purposss, .
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NOTE TO READER

- P - . : ller
. Opinions contained in this section were issued by the Comptroller
GcrnglI‘g%a'lthepUnited States and the Office of Legal Counsel of the United
States Department of Justice. They are included in this volume becanse gf their
general applicability to the LEAA program and because of the conirolling
nature of the opinions which were issued by these offices on matters within

eir jurisdiction. . )
o lesa included in this section is a letter from the Chairman of tpe] Senate
Subcommittee which drafted the legislation establishing LE‘AA. This et;ex;}:s
included because it offers additional insight into one specific aspect of the
legislation. , .

gl’i”hese opinions and letter appear in all respects as they did when they were
issued. They have not been edited for content by this Office.

Decision—Office of Legal Counsel, U.S. Department of Justice-
March 27, 1968

" FROM: William H. Rehnquist

Assistant Attorney General
Office of Legal Counsel

TO: - Gerald M. Caplan
General Counsel - .
Law Enforcement Assistance Administration

SUBJ:  Use of Grant Funds ’

t our opinion as 10

In your memorandum of February I8, you reques
whethgr a State planning agency may grazt;)t F;art li hfum%; ;52 t:fségtic:t?::gl
d operated educational institutions; (2) to other iy
?r?stimgzns;@) to nonprofit organizations; and (4) to profitmaking organizé

tions.

127

Part C funds.’ Nor does the act limit the forms of arrangement or agreement
ynder which these funds may be disbursed. They may be paid out under

* contracts for goods or services or awarded as grants for activities in furtherance
* of the comprehensive plan, ‘

Fot example, a State planning agency may make a grant to a public or
pivate educational institution to facilitate the preparation of a report on

- “pyblic education relating to crime prevention” (Section 301(b)(3)), Or the
¢ ygency may make a grant to a nonprofit organization to support “research and
. ngpment"' (Section 303(6)) for purposes of improving crimefighting

methods and equipment (Section 301(b)(1)). There may be practical reasons
for preferring a contract to a grant in such cases, but the act does not foreclose

" achoice between these alternafives.

On the other hand, it will rarely be appropriate, as a matter of policy if not

: of faw, to make grants to profitmaking organizations. If it is decided to employ
. the resources of such an organization in furthering some of the goals of a
- tomprehensive plan, the more appropriate method of making funds available to

. {tfor that purpose will be a contract which establishes a clear and enforceable
* quid pro quo.

. Decision—Office of Legat Counsel, U.S. Department of Justice—
.+ August 30, 1968

' FROM: Martin F. Richman

Acting Assistant Attorney General
Office of Legal Counsel

- WUBY:  Authority of the Attorney General to make interim grants for riot

control projects

Section 307(b) of Title I of the Omnibus Crime Control and Safe Streets

. &t of 1968 (P.L. 90-351) provides that—

Notwithstanding the provisions of Section 303 of this part [under which an
approved comprehensive State law enforcement plan Is ‘generally a prerequisite for

~ tion grants}, until August 31, 1968, the [Law Enforcement Assistance] Administra-

fion is authorized to make grants for programs and projects dealing with the
Prevention, detection, and control of dots and other violent civil disorders. on the basis

i

S e

.. -of applications describing in detail the programs, projects, and costs of the items for
“which the grants will be used, and the relationship of the programs and projects to the
- dpplicant’s general progran for the improvement of law enforcement.
e ———
- 'With respect to any particular program of projeet, such funds would, of course, have
‘0‘12 tombined with funds provided from State sources, See Section 301(¢),
fous memorandum assumes, correctly in our opinjon, that a part of the 75 percent
- Raeearmarked for local governments could be disbursed instead under contracts or
. “Bals o other institutions or organizations, if local governments agreed to let the product

© Much contrasts or grants stand in fieu of a dizect distribution of funds to them. :

. 5 e . . the

swers to all four questions are in the affirmative, assuming that U
gmnThtsea?: X)r purposes enumerated in Section 30.103)’. and are cc;rz)s%stent with
the guidelines for comprehensive State plans Qescnbed in Secnor;k 'aiiable o
i L Section 303(2) provides that a State planning agency must m 3 :v R ot
ER local governments at least 75 percent of all Federal f'fmds grante p 0 e
e Part C. But the act imposes no limits on the possible range o perst i
organizations to whom the agency may disburse the remaining 25 percen

$

4
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On August 13, 1968, th:ﬂ A;;orr;ey G o
50,000 would be available to States ‘ otion, The
iﬁr’lgou?;cement set a deadline of August 26 fgr the filing of applications for .
these grants, It now appears that recess appointments to tl%e three-man Lav i
Enforcement Assistance Administration will not be made prior to the Augy -/
31 deadline for making grants under Section 307(b). This possibility had bc?en :
contemplated prior to the August 13 announcement, and the conclusion
reached that the Attorney General has interim authonty_ to :_nake_these grants. -
This memorandem is to record our analysis of the legislative history w}urcg L
supports the conclusion that, under th(es)e‘ citcumlstances, the Attorney Gene
has the authority to make Section 307(b) grants.” . e
mAﬁ;ough Se)::tion. 307(b) refers to grants by ‘the Adnmﬂstramzl,t ﬂlat’ ;
wording does not preclude the valid mafgg _Of 1 fuih grﬁral;c,i ij)i)‘r) tﬂ;:k ert g}réz :
General where, as here, the initial three AdminiStralors nave - i
zm:i1 etxki‘e intention of Congress in Section 307(b) would otherwise be 'frustra;g:
im;ilied temporary authority in the Attorney ngnerz‘a} to make Section 30f th}
grants under these circumstances dexive; from_t}he general authority of b
General” (in Section 101(a)) over the _ :
rAeggxrr?ge }t’ogether the legisiative histories of the Safe Streets Act and the Justie
Dcpartment Appropriations Act for 1969. Two ;Congressu‘ma},
this combined legislative history are especially relevant here:

Administration and frm

themes seenit

i iven top priority;

1) Federal grant money for tiot control was given top ]

EZ% in impleg;\cnting the new grant programs, cspecwll.s_{fhe rio
{ima was of the essence, L

ial concern with riot control was manifest : |
sioﬁsegﬁate on the Safe Streets Act. For examplfz, &,Ee hill was im,e.nod;:tc; on ﬁ:;

House floor to provide that action grants must give | the }ugpqs (};n rderé b

g e BTe dmﬂng W'iltgoe%m; 3“ c}:dv)lﬁ?:; dﬁﬁg };ﬁse debatt,

i ime.” (113 Cong. Rec. , daily ed.) Als Hot ath
?;;i a,;;izneg;ar;m;mr(lded to garmark $30,000,000 specifically for nfot co;\g;l[ :
programs. 113 Cong. Rec, 10091, daily ed. Cencern in the Senate t‘mnp;()‘ldfv :
implementation of a riot control grant program was reflected in Stecf“;e o
the bill as passed, with its temporary authority to makg gr?n s trion grmf?
comprehensive plan requirement that underh?s the whog action gofl".
program.

The budget request
enactment of the Safe
amounts authorized by
earmarked for riot control
prompt implementation ©

t control portioy

ed tﬁféughout the Congrt

for the Department of Justice Was, amended foHOW;l;ﬁ: :
Streets Act to seek appropriation of almost thewo‘ ,
the Safe Streets Act, including the full ‘$15,0002wﬁ

in the final version of that act. Emphasis was Jaid! |
£ Seotion 307(b). The pertinent portion 0L 7%

of

sion s mot i i with ot carlier da to the Attor! )

271 lusion i not inconsistent with our eg:her memoran i
Genggise: ?Sf\: 26 and July 12, 1968, dealing xe§pecuvely with the gener?}bpotz;f:t;u 8
Atmmey' General once Administrators are appointed, and with the questi eg o .
Acting Administrator could be appointed. Neither memorandum tg?rmd s '
207(b) or dealt with authority to exercise the particular power conierre »
circumstances hiere presenied, ,

.t to right thinking people who wish to live in a.civilized socie
miony with their fellow citizens, 114 Cong. Rec, 4652, dally ed.

Back in June of 1967
MeCletlan—
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General announced that grants totaling Department’s “Justification-Law Enforcement Assistance Administration,”
t to this section, The ' which was submitted to the Senate Appropriations Committee, is as follows:

As indicated, the act permits the immediate award of funds for projects relating to
the prevention, detection, and control of riots and violent civil disorders, It is not
recessary for a State to complete its plan before these grants can be made. The ability

. of the Administration t6 mount the necessary program o provide such grants wiit be

severely limited by the August 31 deadline date, Assuming, hawever, prompt action on
this budget request and the channeling of such aid through State government for all
but the largest localities, much of the §15 million allocation for rint prevention and
‘control grants might be awarded through such a direct grant program-and the balance
can be distributed [in an orderly manner] as state plans are completed. Hearings,

Senate Committee on Appropriations on State, Justice, Commerce and Related
Agencies Appropriations, Fiscal Year 1969, p. 720.

‘In the hearings on the Justice appropriations bill, the Attorney General

siessed the need for prompt action on the funds sought for the Law
- Enforcement Assistance program. He declared that: “It is important that we
hwe the opportunity to bring these rtesources to State and local law
enforcement as quickly as possible.” Hearings, supra at 756, The following -

‘tolloquy indicates that his concern was shared by the Appropriations
¢ Cofmittee: '

ATTORNEY GENERAL CLARK. We ure anxious, as I know you are, to secure the

appropriation, particularly because we are so anxious to get started on this omnibus
crinte bill,

SENATOR McCLELLAN. I am sot going to delay it. If
session, I will, to move it along. Hearings, supra at 780.

we have to hold a night

The same concern with the need for prompt action had been reflected

arlier, when the House of Representatives agreed to approve the Senate-passed -
Yfe Streets bill without a conference, The fol
- man Minish is illustrative:

lowing statement by Congress-

Each day of delsy in coming 1o grips with the forces of lawlessness means a growing
mimber of [crimes] against person and property, It means that our wives and children
cannot  walk in safety on our streets. It nieans a hardening of the mood of
lawlessness—an attitude of mass disrespect for the law~that has become a majot con-

ty in peace and har-

It is also noteworthy that the Department and the Congress were aware
the substantial staffing problems’the new grant program would create,
, Attorney General Clark had said in a letter to Senator

The program under S, 917 will necessitate @ substamtial increaso in staff now
assignied to grant activity under the Law Enforcement Assistance Act. The Department
k fully aware of the staffing problems confronting large new Federal programs, The

‘Process of identifying and bringing in qualified staff will probably continue through

and require the full fiscal vear {then referring to fiscal 1968} for completion. Hearings,
Subcomtmittee on Criminal Laws and Procedures, Senate Judiciary Commitiee, on 8,
917 and Related Bills, 90th Cong, 1st Sess., p. 834,
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i i ‘ jtself explicitly to the question
were is no evidence that Congresx afdressed itself {
pre'gg:ted here. To be sure, Section 405(a)(1) authorizes the Attorney Gener,

“undil such time as the members of the Administration are appointed,” {0 §

inuati i jects under the lay |

o funds for the continuation of ongoing projects 1
%ﬁﬁéﬁnﬂﬁ Assistance Act of 1965, Butalﬂns d:gs él:cttigzxz;g’]?b%agcmeé

; ity i General to make Sec 1
temporary duthority thie Attomey ke et e |

: present circumstances, Congress necessarily recogniz 3

gggzgr};;?ojects underthe 1965 act might be needed at any tme after the new

act was passed, even within days after its enaciment (depending on the §

i 3 ; 1965 act). In April 1963,
i articular projects approved under fhe |
?vxhn:xga?}l’g: giol;ision an,dp the counterpart of Section 307(b) were re,p(irte.:d }I)Yt ]
the Senate Judiciary Committee, however, it was not foreseen that similar §

temporary authority would be necessary with respect to Section 307(b) grants. §

), i t issue, demonstratess §

| jon 405(a)(1), if relevant at all to the present |
g‘::g:i,ssslgigl r;ntent(,igx(i that the Attorney General sl}ould have tempx}rlirr{ 1
authority to make grants in the law enforcement assistance program »

i iderations require it. . :
ngzzgl ﬁgﬂ?és f,iid not pgss the Safe Streets Act until June 6, 1968, and the §

i ' de in the pressand ¥
ved it (after strong arguments hasl been made i ' ‘
El[:esg}f:rz ?}%I;r: veeto) t()n June 19. Both Houses dxt;ll ;mt appro:e::b :ggo%rﬁgg
‘ : tl August 1, the day before 2 month-long réccs . 2
f\?;"sﬂ;;;r?ste‘:lné% thegs‘tafﬁ,ng problems implementation of the act would fact, §

®

Yet Congress provided for speedy implementation of riot control grants by
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Mr, Ingersoll to Mr. Pellerzi of July 8, I understand that such advice is desired
to assist a task force in planning and formulating recommendations for the
funding operations of the Law Enforcement Assistance Administration. You
will appreciate, accordingly, that the views expressed herein do not represent
definitive positions of the Office of Legal Counsel,

The questions raised may be broken down as follows: ’

1. Section 203(c) of the act requires each State to make available to ldcal
governments at least 40 percent of all planning funds granted to the State. Who
has the power to determine how this 40 percent shall be allocated and spent?

2. Under Section 303(a)(2) of the dct, comprehensive State plans must

provide that at least 75 percent of all action funds granted to a State will be
made available to local governments, Who has the power to determine how this
money will be allocated and spent? :
3, Would there be any legal objection to a requirement, proposed by the
Administration, that local governments be afforded the sole power to
determine how funds subgranted to them under Sections 303(a)}2) and 304
will be spent? Such a requirement is apparently proposed in the Application
Guide for State Planning Agency Grants (July 5 draft, at p, 12},

4, Would there by any legal objection to giving local governments an option
to teceive their share of action funds in the form of State-provided services?
The Application Guide presents this option (July 5 draft, at pp. 12-13).

5. Section 202 prescribes a 6-month deadline for State planning grant

. applications, and Section 302 prescribes a subsequent 6-month deadline for

di ing. for a limited time, with the requiremient that action grants be mad i submission of comprehensive State plans. If a State fails to meet cither of these
spensing, for a_ , with _

i ance with an approved State pl_a‘n. ' d
" a&;%rg these circumstances, considering the general structure of Title I an ‘

‘ grants, it must be infered §
; o Congress attached to riot control. grants, it mus forred §
g‘&"gﬁﬁéﬁ?s intendgcd the Attorney Genefal '.to have tempom;.;t,i a:t?;;irtg ce(; 1
make Section 307(b) prants if timely nomination and confirmatio

appointment) of Administrators proved to be impracticable.

Decision~Office of Legal Counsel, U.S. Department of Justice-
August 26, 1968 : »

TO: Denaid C. Dictemanu
c/o Assistant Attormey General
for Administration

FROM: Edward L, Selig
Office of Legal Counsel

T Y ooy o) 4 . . &jng
+ Request for fegal advige concerning fun
St g{::‘lmﬁ(ms of Law Enforcement Assistance
Administration :

questions of stetutory interpretation, originally raised in a memor

‘deadlines, is it thereafter basred from receiving planning or action money?
Each of these questions will be considered in turn, Your atieniion is

directed particularly to the discussion of alternative interpretations at pages

3:5b, since these involve differing approaches that might be taken in the

;\pplication Guide for action grants that is now in preparation by the task
orce.

1. Planning Funds. ‘
‘Section 203{c) provides that “The State pianning agency shall make such
arangements as such agency deems hecessary to provide that at least 50 per
centum of all Federal funds granted fo such agency under this part .. . will be

§ available to units of general local government J. . to enable such wnits . . . o
% participate in the formulation of the comprehensive State plan . . .” (emphasis
§ added). The underscored language indicates that State planning agericies have

the primary power to decide how and on what conditions planning funds will

4 boallocated to local governments. This conclusion is reinforced by the absence

4 of any express statutory standard to which States must conforim in allccating

It does not follow, however, that State planning agencies will have unlimited

§  Uscretion in this matter. The duty of each agency to develop a comprehensive
§ llatewide plan that will encourage local initiative and reflect local needs
¢ (Section 303(2)(3)) may well imply that the agency must disiribute planning

nds in such a manner as to secure fair representation in the planning process

‘ o o the various local governments throughout the State. The Administration
Jul 168, aske gl advice on st g ; St
Vour memorandum to me of July 9, 1968, asked for legal adv | ’

i

j
|
|

i
|
o
|
o
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could write such a requirement into the Application Guide, as a condition on
which planning funds will be awarded to the States. '

In practice, an appropriate distribution of subgrant planning funds under
Section 203(¢) is likely to be assured by the composition of the State planning
agency Itself, which must be “representative of law enforcement agencies of
the State and of the units of general local government within the State®
(Section 203(a)). ‘

2. Action Funds, :

The act does not make clear what division of powers, if any, is to be
observed beiween the Administration, State planning agencies, and local
governments in determining how the 75 percent portion of all action funds
mentioned in Section 303(a)(2) will be aliocated to and spent by local
governments. But since the Administration will control the flow of funds at
their source and will apply the governing standards of Sections 301 and 303, it
Is reasonable to conclude that the Administration itself may exercise final
powers of review, revision (if necessary), and approval over proposed subgrant
allocations and expenditures, at least at the planning stage. These powers
should be exercised only after careful consideration has been given to the views
and proposals of State and local planners,!

Under the block grant approach of Title I, the grantmaking process consists
of a primary and 4 secondary stage. In the primary stage, a State planning
agency, in cooperation with local governments, prépares a comprehensive plan
and submits it to the Administration for approval. The Administration may
then fund *an approved comprehensive State plan (not more than one yearin
age) .. .." (Section 303). The second stage of the process involves the further
distribution to local governments, through subgranis from the State planning
agency, of at least 75 percent of all funds granted to the agency for any fiscal
year (Sections 303(a)(2) and 304). For purposes of the following analysis,

these two stages should be borne distinctly in mind. :

In the primary stage, the power of the Administration ta approve or
disapprove comprehensive State  plans—and to grant or withhold funds
accordingly—-affords it an opportunity fo pass upon all proposals for
chimeling funds on down to local governments in the second stage. s

Section 301(b) authorizes the Administration to make geants to Stafes
having plans “approved by it” for activities that fall within one or more of the
séven major categories listed in 301(b), The statute does not specify whether s
plan must provide for activities in 4ll seven categories, nor does it indicate the
rolative emphasis to be placed on the respective categories. The Administration
has the power to review proposed resolutions of these questions from plan to

plan, and hence to determine or redetermine, within statutory limits, the.

putposss for which subgrants to local governments will ultimately be spent.

*The legislative history of the block grant awmendment to Title I fends to e
coneinsion that the views of State planning agencies must be given considersble weightin
detormining how subgrant funds sze to be allocated and spent. See, 8.g,, 113 Cong, Rea
10075, (dally ed, Ang. B, 1957) (remarks of My, Poff); id, at 1 10078 (remarks of M.
Ford); 114 Cong, Rec, S 6254, (daily ed. May 23, 1968) (remarks of Senator Tydingth
However, the set fiself does not require that the Administration consider thase views &

controling.
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Sec:’non 303(a)(3) further provides that each State plan shall “adequatel
take into account the needs and requests of the units of genera? loca);
government in the State and encourage local initiative in the development of
programs and  projects for improvements in law enforcement,” and shz?ll

of needs, a statement setting forth the re jecti
\ reas . )
cold 2150 be o, asons for the rejection or modl‘ﬁcatxon

Thus the Administration may review in detail the respective roles of local
g}; d;;uargloses {gr Wh{ch fun,c'is would be spent, and the proposed distribution of
: rong the various pmts of local government within a State. In eXercising
iese powers of review, the Administration may see to it that the needs and
Tequests of local governments are given appropriate weight. an

. {it}s less clear what degree of control the Administration will have aver the
332?12' sttagle, ‘of the process, where subgrants are made by State planning
ol ﬁ:: . 3\ o;;;ﬂ governments. The answer to this question depends in part on

B e ock grant approach of Title I is understood as requiring the
Summ}ms;tratmn to make funds available to a State agency in a “block” or lump
b c;r s:lbgrant purposes, before the agency receives subgrant applications
O focal governments under Section 304. Power to pass upon such

. _apphcations is vested in State agencies under that section, and they are

- “suthorized” thereunder—not compelled—to disburse fund i

; - ) 5 to applicants,

» .T&pelistatg agency has already received a lump sum for subgrant purggsesagﬁ‘orlg
m}; ;::;ozs f;om local governments are submitted, then the Administration
'g”xtagef. 10 direct control over the actual channeling of funds in the subgrant
-+ However, even if this interpretation of the statuto ‘

“ ver, ; , ry scheme for ts

: 2?eg:tmjtts werde,i to be accepted (and the Administration is not corr%;r)fllleda?g
1 z}s ¢ f{izussed,be‘low), the Administration could still exercise a large
“‘b\éi’ant of indirect confrol over the subgrant process. As noted above
i e cz gmts}ti be made in accordance with more or less detailed State plan§
Gt ‘i%i] R Admmxstr_atio_n on an annual basis.” If a State agency awards
- éfswwdﬁo' sda §upgraflt in violation of an established plan, or abuses its
e " ina m_mptenpg a subgrant program, the State may have difficulty in
g g the Administration to approve any State plan for the following year.

. .

- \,

"
B oshould be further noted that th i

i sh th ; e degree of discretion a State will have i
%ﬁst?g;‘fc :1 ;l;t;g;z?ttp:gg:%m will vary inversely with the degree to which th?;;rx:
3,54% jects to be funded and the proposed flow of funds. Within reasonable

P ul ﬁl& Ad"ﬁ’mtlﬁhou has e p m
: ! 2 4 th . power to deteﬂll]lle ﬂle de e f d a us
: A ta L gxe O Such . etail th t t

pvernments and State planning agencies in drawing up comprehensive plans, -
td
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’ . tionshin with the Administa. funding at the subgrant level, as the case may be, without running usreasonzble
The need fo malntain 2 sa;igfacte;y \Ym%mfdréﬁﬁgf s&%grant programs faily risks of gracncal 'b.re.akdown in the grantmaking process at the Statx_z tevel ot of
tlon will prompt State planning gg;inzxcs 4] ‘ ?ontgxetss:lonal criticism that the block grant approach of the bill is being
éOfdﬂnce wim apyrove ans. ) . ring 3 | fusirated.
mdhig a:\;lttzmatiw interprefation of 'theﬁf‘laX‘f%g%g:“ggiszhﬁggm 3. Proposed Application Requirement for Determining How Action Money
‘ A  divel . (i , Vill Be Spent,
ble degree of direct control by the A ‘ g 1 M pent, ‘ ,
g‘;gfed;ﬁ}g 3ugg%:rmd by the language og Sccuq;gs 3@1(‘;);2633&2 afz?%snﬁoé : The Application Guide {July S5 draft, p. 12) contains the following
e Administration to make multiple gral};ls‘:s é? sf&l: ;alrlate Federal gramtsfor | Interprotation of the requirement in Section 303(2) that at least 75 percent of
“prograris and projects.” $E¢f10{l 330}{;}1;5?5 to combat organized crime, md all action funds granted toa State “will be available to™ local governments:
, o ; :, training , - OO fonot :
~ccx£5tm€-ﬁﬂ& phys{caltgggnriigi: A separate limit is established on the F Cdm} , The Administration Wwill interpret the phease *will be available ta” to mean that the
training units to con . be tributed for each of these puIPGS¢S~1US units. of general local government or combinations of such units will determine how
share of the total cost that may be €O orojest may e included for subgrant monies are spent for at least 75 percent of the funds available to the State planning
clear dhat ol thre® ;ype;ﬁf@pmﬁﬁﬂ 1 ggcﬁﬁ c303 expressly authorizes e BEERCY . (o .
3 i At , 1 W VAL 5 s :
fugd:ingﬁi;!ﬂ& gjngzkc“gmmi . . to a State planning agency, 1t p}art f“" thé The discussion under Part 2 above indicates that the Administration may
g r:élg;, 0’} specific “programs and projects” at meéoc‘al‘ ng‘:{ﬂl’:’;f‘}z;‘;gée 4] require State plans to conform to this interpretation, if it is qualified to permit
funding of ) ministration o P e N =2
i scodsns i e providens, fe MUSCLIC, o e | e sl ks (o pipe e o of s et
%:: i;f;%ﬁlti::é ‘eniy‘ after applications for subgrant funding of particUlar I3 -« dinarjy™ he inserted before “determine™ in the text of the quoted standard
+ ¥ 4

A iminiciration for orighl . In order to assure to Sfate planning agencies an opportunity to object to local

Se 8 been forwarded to the TUSLIRLON "1 proposals that may be unsound or out of keeping with Statewide priorities. .

fi :gg:;g 32393 ggcé;é‘\;z% 23 [n this manner, the Administration may Jesie i As a matter of law, this standard can most convincingly be justified by
nd . ; |

to itself the ultimate power to review each local program or project at the ﬁm; - referonce to the requirements of Section 303(a)(3) that each State plan shall

ing. 1 the review Woulg « g e o ) ‘ »

. od for subgrant funding. The purpose of sdoquately take into account the needs and requests of the units of general

o a‘?‘““uy p}‘f'otp::‘%{li fngﬁa%;, in the form approved by ih‘:' State age_n‘?};ﬁ § local government in the State and encourage local initiative in the developraent

be i(; ?ﬁs\?'?v;l? the gogcmihg comprehensive plan, and parhcu%ﬂy g;m | s st o, oSt et s el
:!g’;:*: iééuﬁis, and Initiatives as contemplated under Section 303(a)(3).

N \ uld g« - b ; , :

! ; at exercise of this rescrved power WOL” - 2 “will be availuble to” local governments under subparagraph (2). Construing

| gh‘f frgf;u;‘gg‘%;nétﬁi the State agency, el 3324 ’ t‘?aﬁﬁig 3 wbparagraphs (2) and (3) together, it is reasonable fo conclude that plans for

ggt:fi{“gnd pass upon applications initially submitsemd. biyt::ﬁﬁm&?m P | sibgrant funding must ordinarily be based on local assessments of local needs.

o e s o83 ié\;:;}ﬂcg;iﬁl‘m i?l ﬁieﬁng;?ﬁz powers to monlug The Guide might therefore be amended, in relevant part, to read as follows:
the State agency > have o g powe! e

i'ﬁ?f?:ﬁfai g:;gfam orgpmject, to disburse subgrant funds in instaliments &

o ’ o s pocto aad
need arlfses, and to zesolve questions arising in the course of administerg g

O i nterpr gt fon of & Icm isian owers between the Administal®g - ¢, subgrants to local governments in response to their needs as determined by the
S mtwpmimm ?r ;hi dg:iggpﬁ (fwith respeet 10 subgeant p rogra:%i;_~ local governments themsetves in accordanee with the requirements set forth in Section
i ould pimgigg %gi?ﬁ:t Sitmbé clearly spelled out and published gc:]r‘ W 303(2)(3), e} ;
ding of ' i LI ‘ . ‘ .
gx%&ﬁ?ng;ng of alt concened, The Admxmstr?tim may wish to deal W s standand might further be lsborated by adding th Fllowig:
b pplic: {or action granis,
subject In its Application Guide

it is ¢ i SR e N o V _ |
: ( ives, it s obvious that disagreements™ & . tyhen o jacal request or determination of need is rejected, excluded, or modified by 2
Under t‘!ﬁhﬁr‘ Df w&l} z%‘tgga?%;img?:::tgp;mng agencies, and »100111 SQYWE State agency in formulating a comprehensive plan, the agency shall submit along with
! b“"‘"’?"“?‘ thA ?::’r‘l;ﬂ and c;ipandimre of subgrant fun.ds, In SUCh'M{;:i the plan a statement of the teasons for such refection, exclusion, or modification.
mcm’fémsﬁfﬁnnagm m%e to consider the extent to which it cax; ,ex:’;irx;w% 4, StateProvided Services, -
%heai owers it has to disapproie v o p;opasﬁd '(;ngef eni;divi’ s The “availability” of action funids to local governments is further construed
s, ot 1o dlsapprove local programs o projects proposet 36T F: w pago 12 of the Application Guide, as follows: |
3 i A .

r————— , ; s block grant concept of Title Tfondi& 50 g yormal method of making funds available to units of focal government would
mﬁa kmam&k Sy c(;giar:io?i Yg %i:iﬁ mﬁg&%ﬁcﬁ%g of funds among the individual S“m’e be by direet grant to such units or by othet typeof dizect fund alfocation or transfer,
?&n&gxm éith th forulas prescribed in Sceuom?m and 306 ,

The Administration will Interpret the phrase ‘will be available to’ ta mean that the
wnits of general local government or combinations of such unils will ordinarily
determine how monies are spent for at least 75 percent of the funds available to the

[

1 thould make it clear that these requirements ate conditions on which funds

% State planning agency under Part C. As a rule, compiehensive Stato plans'will provide
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ided: ] i be charged as funds made
[ :-of State-provided services to a local unit may also be.
Eaeilacgls; tzflocal u?ﬁts, but cnly if the local unit agrees that.. services may be so f:l;axgded(i
Units not acceptvin,gv such service would not be charged, for it, noz should their intende
share of funds be reduced by any amount related to.such service.

jecti - of law, to giving such a
¢ does not appear to be any objection, as a matter o W, 2 .
’fl;}ézréhoice to lo,lé)gl, governments to take their sharg of action funds either in
the form of direct grants or in the form of State-pro.vx,ded‘s_ervu_:es._ i
In view of the possibility that services will be provided in lieu of 3reg:t
grams, we would recommend that the first full paragraph on page 13 be
amended to read as follows:

( ¢ ing " t clearly delineate

i rocedures used by the State planmpg agency must ¢ y ‘
e‘cpg:‘c‘l:;)tll‘xIrlehsl,1 fopthat it. is clear which monies are going to, orare being spent zy thi
.§tate on behalf of, local units or combinations thereof (proposed amen men

italicized).

- Deadlines. o ;

gécﬁjﬁf& authorizes the Administration to make planning grat{xts an;dl
pro,vi‘das, that “Any State may make application to the Adxfumsftiz’mon for s;lgz
gfants: within six months of the date of enactment of th;s act. Sectlo:l, ;
further provides that State agencies “shalt yv1thin six months‘ aftgr apprlov 1 (;f:
planning grant” submit to the Adminis,trat;‘on afomprehepS}ve tate p ag.make
State fails to meet either of these deadlines, “the Adn.mus:trauo;x mzllly its’i
gfants: .+ . to units of general local government or combinations of such un
(Section 305). )
(Se%ggndn(l)y)condiﬁona applicable to such grants is t-hat leeal gé)venunernés}
applying for them must submit copies of thex)r,' apphcatlo{ls, to the c:ive{ngs cof
their State, who will then have the opportunity to subngt‘ to the A ILmnt -
tion: within 60 days an evaluation of the project set forth in thm?p_ <t:a tior;
Such evaluations are merely advisory, not binding on the Administra

(although, as a matter of policy, they should probably be given considerable

reight in: deciding whether to fund a local project).* o | 7
“elligllfngvlgver, thegac.t does. not provide, and th.e: legl.slanve; hlStOl'%)’ dg:s&zi
suggest, that failure of a State to meet a dqadhne will thereafter ar o
receiving planning, or action funds. There: is no warrant for constnnngable
deadline requirements in so inflexible a manner. The more reason

. interpretation: is that after an applicable deadline has passed, a State agency

' ) i | acti ' F v longer enjoy 2

ill: apply for planning and action grants, })ut may no [ :

Iﬁﬁiosggllya%iyavaﬂagle funds. The Admin i’stratlon;wﬂl have consu%erztlil;l;
discretion in this matter, For example, it could await a delayed applica

. o. . - d
- - from a State agency before releasing any planning funds. Or it could fun

icatic ived di ocal ts, In either event,
anning applications received direstly from local governmen _
gtmlindfhigﬁztratiom will be free to decide whether and on what terms to

' ‘( may’ and “shall™ in th tively qﬁot‘ed from
IThe vatiation between “may’ and “shall™ in the passages respectively ed o
Secﬁ'g:: ;822:?302: daes. not appear to be significant in relation to the issue discuss
e ; ; g . under Section 305 would be over and
4 3 ted directly to local governments under Sec ! would hew
nﬁovg‘g:g s’l?;grcent minim ykurx*f of all action gra»nts,_vtO State: pl:mnl ing agencies that mus
subgranted: in turn: to local governmentsunder Section 303(a)(2).

A W :
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readmit a State into the planning process, if the State agency submits a
post-deadline application. A State could be readmitted on the understanding
that its plan would have to exclude certain localities or certain subjects already
covered by prior arrangements between the Administration and local govern-
ments. Or the Administration coujd require all localities to subordinate their
plans to those of a State agency for which funds are belatedly sought and
awarded.

If the Administration does elect to fund a delayed planning application
from a State, the Administration should not thereafter entertain competing
applications from local governments until the State has failed to meet the
second 6-month deadline for submission of a comprehensive State plan. In
other words, readmission of a State into . the planning process should be
accompanied by restoration of the State’s right under the Act to plan for the
State as a whole, with such exceptions as may have been occasioned by the
State’s delay in applying for planning funds.

- If a State agency misses the second deadline, the Administration might then
be confronted with choices similar to those discussed above in connection with
a failore to meet the first deadling. Action funds will not necessarily he
channeled along the same lines as planning funds. That will largely depend on
the ‘extent of the commitments, if any, which the Administration may see fit
to make to local governments after a State agency fails to meet a deadline, and

- on how the Administration decides to handle a delayed filing by a State agency

for either planning or action funds after the applicable deadiine has passed.®

- Decision—Office of Legal Counsel, U.S, Department of Justice—

May 21, 1969

~TO: Charles H. Rogovin

Administrator, LEAA

FROM: William H. Rehnquist
Assistant Attorney General
Office of Legal Counsel

¥

Authority of LEAA to make grants to individuals,

You have asked whether the National Institute of Law Enforcement and
Criminal Justice is authorized to make grants to individuals pursuant to section
402(b) of the Omnibus Crime Control and Safe Streets Act of 1968.

- It is our understanding that LEAA has recently announced a small grants
Program to encourage new ideas in methods of crime prevention and control.
$Under Seetion 303, the Administration may fund only approved comprehensive State

_ Plans that are not more than one year in age. But the act does riot prescribe any deadline

for submission by u State agency of a revised Pplan for the second and succeeding years of
an action grant program. Nor does the act provide that the Administration may make
rants to local governments in the event of a delay in the submission of a seconid or

“ succeeding‘ annual plan.
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The deadline for the submission of proposals was April 15, 1969, and on June
15, fifty research grants in amounts not exceeding $5,000 will be awsnrded,
Professional law enforcement personnel, lawyers, professors and other individ-
vals were invited to apply for these grants.
After examining the statutory language and its legislative history, we have
concluded that section 402(b) authorizes grants to individuals, ‘
1. The Statute. Section 402(b) provides in part:

(b) The Institute is authorized— ;
(1) to make grants to, or enter into contracts with, public agencies, institutions

of higher education, or private organizations to conduct research,
demonstrations, or special projects pertaining to the purposes described in
thig title, including the development of new or improved appreaches,
techniques, systems, equipment, and devices to improve and strengthen law
enforcement; ' :
(2j to make continuing studies and undertake programs of research to develop
new or improved approaches, techniques, systems, equipment, and devices
to improve and strengthen law enforcemient, including, but not limited to,
the effectiveness of projects or programs carried out under this title, ... -

Subsection 402(b)(1) obviously authorizes the Institute to make research
grants to “private organizations.” This teri is not defined by the statute; nor
does the legislative history shed much light on its intended scope. Subsection

(b)(2) authorizes the Institute “to make continuing studies and undertake
programs of research.” The statute imposes no restrictions on the methods that- §
the Institute can employ to undertake these programs. While subsection (b)(2) §

clearly enables the Institute to hire its own researchers as employees, there is
certainly nothing on the face of the statute to indicate that this is the only way
the Institute ¢an “undertake programs of research.” Thus, it would appear that

the Institute could make grants to individuals pursuant to its authority under §

subscetion (b)(2). On the other hand, it could be argued that Congress

intended subsection (b)(1) to be the Institute’s exclusive grant-making
authority and that Congress intended to exclude individuals from receiving 3V

grants, The following discussion of the legislative history shows that Congress
possessed neither of these intentions. Therefore, a broad reading of subsection

(b)(2) is justified both by the sweeping language of the statute and by the ﬁ

legislative history.
The Institute could comply with a narrow reading of the statute either by

treating the individual researcher receiving a grant as an employee covered by . §
subsection (b)(2) or by organizing the individual researchers into a “private {404
arganization” contemplated by subsection (b)(1). Given the absence of any !
Congressional desire or statutory requirement to exclude grants to individuals, l 1

al “Safe Streets and {4
Crime Control Act ¢f 1967 was introduced in Congress on February 8, 1967, #{¥
it establishied two maihods to conduct research in addition to the possible use §
of law cnforcement grants to States and units of local governments. First, J
section 302 of Title Tl authorized the Attorney General to make grants to, or |
enter into contracts with “institutions of higher education and other public §

agencles or private organizations” to conduct research, demonstrations of g X

such action would seem unnecessary. :
2. Legislative history of research grants, When the origin

special projects. Second, section 303 authorized the Attorney General to make i

. wherever he warts to—and if so-~when, 113 Cong. Rec, 21839 Aug

- 2%k contracts
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gants to “institutions of higher educatio

g utio , n and other i i i
nonp,r,(?ﬁt Organizations to establish national of regiox?:lbilrllct?%enmes ek iy
e Ean stitutes for research
letne?ir chaniefs mireHmade i}l 'glitle 11 of the bill, H.R, 5037 before it was

L ouse Judicj C i ly 1

crompanying Houy 1 statedary ommittee on July 17, 1967. The
! §ut!u?nzed by section 303
¢ bdividuals or with other institutes or institutions of higher education or with

public or private agencies o izations,” . o
%th Cong., 1st Sess., p. 13.r ereanizations.” (Bmphasis added ) H.R. Rep. 488,

The concept of the Natio i
e s g e N thenal Institute of Law Enforcement and Criminal

ﬁdescribed in essentially the

The purpose of my amendment i )
purpo is not to change the bi i
o mer A ge the bill so f;
wiﬂ??r{ ;s sgo;]c;eng tﬁgefntdﬂ:la; (;t p}:}:s it under professional coirtf':lt::de}c{gggilnt:::szf
q er the control of 4 responsi i i
4 amendment, the Attorney General would have free fm“?a?f&%ﬁéﬂ?%ﬂ

8,1967).

| ¥ : the McClory substi '

i, ! ¢ stitute focused

4 \aixo;:;]tllnslhtlutih would duPl}cate functions already b:i:g‘ pec:'tr"lor‘g?:éh ber ge
; cularly the FBI ’I’mnmg Sch‘ool. 113 Cong. Rec. 21 190-92, 2183)'6-45a

He apparently was persuaded
by Congressman McClor)f who stated that the grants and

%ctions 401 and 402 of th ittee bill i

ﬁng lawgvithout 402 gocha :gggtnnnttee bill were passed by the Senate and
escribing the functions of the Insti i '

7 . i stitute, subsections 402(b}(2) t '

thz. prc':llgz gli)llnum}'c}clze bill (the present law) followed the Mccgoﬁ*s)ulmhxt;')tﬁ];
House bill, with only minor changes not relevant for present purposes,
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- S udiciary Committee replaced the tegional institute provision with
’slgfsesciri?}f ioz(bja(r{) of the present law, which authorizes the ?Iatmnlal, |
Institute itself to administer research grants. "I'hfa conumttez}fepgr éne;{ey
paraphrases the section and contains no explanation for the ¢ amge. . Ra.
1097, 90th Cong., ist Sess. No comment on this change was .c.ncaln,f mH ”Re !
lengthy Senate debate on the bill, The Senate bill was substituted for HK,
5037, passed by the Senate and later by the House. very interestd

It is apparent from the legistative history that Congress was tryk pleresed
in who would control and administer research grants. Authority foa H ed'tt
these grants was originally placed in the Attomey General, then transferred fo ¢

egional institutes set up by the National Institute, and finally ghven to e |

National Institute itself. On the other hand, Congress displayed no desire to

place any restrictions on the type of recipients who could qualify for these |

? , e in the lit
While the original bill did not expressly mention individuals in :
%:?g;cisgible recipients, the accompanying House report read téus sz;gon Z;ct):dg 7
by specifically stating that the Attorney General could m ’ ; g:\ nls
individuals. While Congress later decided not to authorize {he Avtary
General to administer the research grants, t»he;ef is nothing in e.rog;xl athe |
history to indicate that Congress intended to change; t}m mte.rpretat;
by the House report and prevent individuals from receiving such gran i e
Since neither the statutory language gf subsection (b)(l) nor 1tsf 'eflﬂl;ri\tfy
hisﬁor.y revedl any desire to place restrictions on the brqadgr %ra;xlt Q ucrlsuanf 4
in subsection (b)(2), the Institute can make grants to individuals pursuant

subsection (bX2).

)

FROM: Astistant Comptroller General

TO:  Charles H. Rogovin _,
Administrator ) : i
Law Enforcement Administration : o
Department of Justice 3

— - : decision by letiér ; ~
> t to 31 U.S.C. 74, you requested our advance Sy
datz\é'rgzgember 12, 1969, on the legality of certain grants proposed 0 E

made under Title I of the Omnibus Crime Control and Safe Streets Act ol

: * .. 90351 1197, 202, Specificallfs .

oved June 19, 1968, Pub. L. 90-351, 82 Stat. 197, etk

;S;ﬁS;sf 53 be advised whether the discretionary 15 percent funds of Fﬁﬁa‘; :
306 of Title I are available to the Law Enforcement Adn?gxt;;;;gx:dmc -’

“maki claw ment improvement et .

purpose of making grants for law enforcement imp {1 By Congroesnan Cobl efors.

to units of general local government as well as to State planning agencies.
Section 306 reads in pertinent part as follows:

‘ sated to make grants under this part for a iscal VA
nuuia“tl;(ésh;?g::?diﬁnismﬁm among the States for use therein by the State P.W““‘

| year shall ¥ )
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agency or units of general local government, as the case may be. Of such funds, 85 per
centum shall be allocated among the States according to their respective populations
and 15 per centum thereof shall be allocated as the Administration may determine.

You correctly point out that narrowly construed, this provision would only
dlow allocation of the 15 percent portion to States while a broader
gonstruction would allow the grant of such funds directly to units of general
local government as well as to States. In other words, the language is not so
precise with respect to the question presented to preclude resort to its
Jegislative history as an aid in its interpretation.

When reported by the respective committees, the Administration bills, H.R,
5037 and S, 917, 90th Congress, provided much broader discretion at the
Federal level in the matter of allocations to State and local governments.
Opponents to the Administration’s approach voiced objection that priorities
were not fixed, there was no formula to guarantee equitable aliocation,
absolute discretionary authority over distribution and allocation was vested in
the Justice Department, and that these factors raised fear of a federally
controlled police system. See H. Rept. No. 488, 90th Cong. 28 and S. Rept.
No. 1097, 90th Cong. 227.

Somewhat similar language as that now appearing in Section 306 first
appeared by way of an amendment offered by Congressman Cahill which was
adopted by the House of Representatives during floor debate on H.R. 5037.
See Cong. Rec. 21816, 21860 (August 8, 1967). Congressman Cahill and
supporters of his amendment, explained that the Co/ill amendment would shift
primary control from the Federal to the State level. See 113 Cong. Rec.

5 21090-3, 21189 (August 2, 1967). There was concern that under the
Decision—The Comptroller General of the United States—January®, :

Administration bill States could be by-passed to the point that all grants could
conceivably go to seven ‘cities in seven Stafes. See colloquy between
Congressmen Poff, Celler, and MacGregor, 113 Cong. Rec. 21091 (August 2,

. : 1967). Perthaps more realistically, Congressman Cahill argued that under the

Administration bill the Department of Justice would be inundated with grant

- applications. See 113 Cong. Rec. 21092-3 (August 2, 1967). In all of the
- discussion on the Cahill amendment, the only remarks made which relate to

the precise issue of whether or not the discretionary funds could be granted
directly to units of local government were those of Congressman Cahill:

So we hope that we can recommend fo the House an improvement which will in
essence still give the Attorney General of the United States the final authority for the
approval or disapproval of a State law enforcement and criminal justice plan. But he
Will be limited to 50 plans, These will be plans by individual States made only after a
State planning agency has investigated, evaluated, and made a determination as to what
is best in that particular Stafe to combat crime, (Emphasis added.) /bid.

. The following explanation of the Attorney General’s discretionary authority

Yy Congressman Cahill refers only to the making of additional grants to the

T would point out respectfully to the commitiee that the purposes for the
expenditure of funds under the amendment are exactly the same as they are under the
administration’s bill. If the State fails to apply for grants again under the amendment,
the local units of government can.
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A indicate an intention on the part of the amendment’s supporters that the 15
. i 48 missing in the & . .
. n?irx:ii::ati?;ls bg&@;ﬁ??ﬁ%&?*ﬁﬂf fiis;: ai tsf%’;:‘;éa bzh;"slf,,b‘ercgt ba%ed uwpon L percent allocation could go directly to local governments.
ulation of the state; and 25 percent within the discretion of the Attorney General, ’ To the same point, one opponent of the Dirksen amendment, Senator
pop;imw why do we sa’y that that should exist? For the simple reason that this bill Braoke, expressed the view that grants could go directly tolocal goveraments
seeks to produce new and innovative functions for the purpase of combating crimein under the Dirksen amendment when he attempted to raise the discretionary

i lan may be superior-to another and while we N .
?l?:ﬁﬂgogfsxtglly ‘t:h;icglglmsztit:a:hgﬁfdppaalrlﬁcipite andpshould get funds, we also agree figure from 15 to 33 1/3 percent. Specifically Senator Brooke stated:
Considerations such as thes

i i d if they meet

that if some ate better than others—if they meet the national pattern an b

the national plan that the Attorney General should have this discretion. So that isin ¢ flexible system of grants to meet these diverse requirements. These factors are
the gsmendment, (113 Cong. Rec, 21817 (August 8, 1967).) e recognized in the text of amendment 715 by its provisions for most funds to be spent
at the local level, even when channelyd to the States as block grants. In addition the
amendment offered by the distinguished minority leader reserves 15 percent of total
funds under this program for allocation by the law enforcement administration at its
discretion, This i5 an admirable attemnpt to build certain flexibility into the grant
mechanism.

However, in my studied opinion, somewhat more flexibility is desirable. T have been
a law enforcement officer and I believe there may well be cases in which direct Federal
grants to local units of government would be helpful,

PR IO R

e have Jed me to devote much time to devising a suitably

: i itt that
These statements by Congressman Cahill coupled with the concern

under the Administration bill States could be by-passed and th_e D-epattfue:}t of

Justice would be unable to process the great number of applications, indicate

s an intention by the Cahill amendment supporters that under the amendment,
R while local governments could participate as recipients, all funds granted would
RN have to be channeled through the States, e ) i
e The Senate directed its consideration to the Administration bill §, 917 i

s

e during the 2d session  of the 90th Congress, As already %oint:;li oSut tile ‘ ‘ ‘ % % % o |
: : S : i i e Senafe. & -

o language here considered was not included in the bgl 1ep ortet dt %OW nand.as o To accomplish this, my amendment to the pending Dirksen amendment provides
Attempts in Committee to have such language added were vote x :t : that 66 2/3 petcent of the action funds Shows e MEDIkS s Do ot Deovides
in the House, the language was added by amendment during debate. Senator States, but that 33 1/3 percent of the funds would be reserved for allocation as the law
Dirksen was the sponsor of this language in the Senate, Senator Hruska spoke §§  cnforcement administration shall decide.
at some length about the Dirksen amendment prior to its introduction. of 1 e ko oa e
particular importance to this consideration is the folloyglng language from the ; | .
section-by-section analysis of the amendment which appended Senator Mr. President, I certainly agree with my distinguished minority feader that we want
Hruska’s remarks. : #1  law enforcement at the local level, at the grassroots level, ashe said, And that is exactly

. der Part C [B] for any fiscal year 4 what _rtnyl an;en’dment é)ropos;s tg. d‘o.d’[’he(lSS-},s forsmula, w:n;]:h ttl;e d1st1¥‘gu}1shed
Section 306: Funds appropriated for grants under Par foruseby o  Minority leader’s amendment has devised, only gives 1 ' percent flexibility, which can
shall be allocated by the Law Enforcement Admmlxstlrat;?n ar;u;ggr;n t::,t stzggs ﬂ?é ufunds a be used eithrfjr é‘ot the States gn' for 3‘13 )_r:catlh mumcxp;a(ixtti)es%;hz;/;ocal gtassrﬂoo:
i i i ¢ C. . N 3 (0] . : .
S ;l;)grzgx;ztggapc?rl;ﬁr;g:gg ‘((:g rﬁit%nfg} ,OBngpeeﬁigtsggu b%«oauocat:.}d ?ln;:mgllﬂm tst;t;: fotx'fg’é';‘;"se a4 1“1 ;fc ;?1};; };{:gcisz?sgln&xl ym2831} Py g;e would be pereent tha
~' : i ir rospective population. The remaining 15 pereent shall be allacated ds 4 . ;
?lfgalfg\l: %‘;}otr];zgxz%tpfis;istaﬁcg Administration may determine, Grants could be made i We are mindful of the fact that two oppunents to the Dirksen amendment,
by the Administration either to States or units of generalqéc;c:;zl ﬁave%migg :)’ ? Senators Tydings and Brewster, argued categorically that the amendment
combinations of either. (Emphasis supplicd.) 114 Cong. Rec. 12827 (May 10, 196 g would prohibit direct grants to cities and that another opponent, Senator
. , Yoo with wing 1§ Muskie, found it extremel difficult to read the clear language of the Dirksen
~ irksen i ndment to the floor with the following i e, cmely C 82 C. anguag ‘
S‘?-“"“’f Ditksen called his ame ‘ 3] “mendment as authorizing any direct Federal grarits to local governments. 114
Statement: — i Cong. Rec. 14756, 14759 and 14764 (May 23, 1968). However, we agree with
it i is the so-called block 828 i3 the point made in your submission that these remarks were made in an effort
[ Mr. President, for the information of yhe Senate, this is ] . ade | y , ,
SR amendment. It is ot 1 bit ?mhtx tti)I corlnféxtggg‘é« 1{5 ;fﬂliggsfgu&";; %‘;ﬁc&%fh“ w - ‘tn’defea_t the Dlrkqen e}me‘ndment,_ancvl fpr that réason we do riot feel that they
faken by the House of Representatives. RE. Beb. Should be determinative of the issie in the fuce of the clearly expressed
While it may be that it followed the form of the Cahill amendn]l)e_nl't,e%i q gﬁéﬁgagz athe g’:é;ltrary by those supporting thu Dirksen amendment or the
of ' : ion-by-section analysis and Sepator Dirksens H 1t appr . : ;
foregoing quote from the section-by-sect y 4 The Dirksen amendment was agreed to by the Sinate on May 23, 1968, and
comment, . " { te bill was passed on the same day. On the following day Senator Dirksen
~ n i 00 million jntothe - 1§ gt e Aditinma et e 3 . j io6-hv-secti Tt i
o Vi 15 agmeniaioh and 1 weikneses 3 i 1 Do vase of th popes {f Somitted adcitional Hich he Pt g bo esbu ot eyl provt
system wlth_its ragmen d and the place to plan it is at the State level, Thatisthe 1} %7 q X ' W : A Jon'e
meney. Thig has fgﬂ[;"dp{z’;gg g;a‘;t amondiment. We st have somé exibility, naely | 8t down to iron out the differences between the two bodies.” 114 Cong. Rec,
xlcsas Qﬁfé’ﬁrmf (t’he csupha,sis and 'the focus is upon the State, where it qught to bty <+ 14908, 14911 (May 24, 1968). During consideration \e;)f a motion to ask fora
Ibid. : ,
i
i
¥
|
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conference with the Senate, which was rejected by the House, 114 Cong. Rec,
16077 (June 5, 1968), Congressman Cahill stated:

| i i d a block
& ragmatically that while 1, as Members will {ccall, supported :
gmxf;c ;xx?::iﬁl’;rﬁ, which is "Ifﬁtle 1, and while the Senate version does not satisfy me, I

will aceept it, Tt is not what T had hoped for. :

* * % * *

1T this bill goes to conference, there will be no bloek grants. 114 Cong. Rec. 16072
{Junc 5, 1968),

y ] the issue presented in your letteris difﬁgult. Ve_ry clgarly
me%ﬁcﬁn‘g?& ooff Section 3p06 can bc‘read cither way and thereisa ?rg:t
conflict as to its meaning in the legislative .histo;:y made on the floor o the
House and Senate. The history of the Cahill amendment in the House— be,
body in which the language orginated—indicates that direct grants m;g x:iptme
made under s scction to units of local government. On the oqxec; 1an th et
more detailed history of the Dirksen amendment in the Senate indicates tha

: ‘ ‘ 1t. While the
irect grants may be made thereunder to units of local governmen ! i
g;usegacccptedythc language passed by the Senate without requesting a i

conferonce, there is no specific evidence that the House was aware of the
different interpretation placed on Section 306 by the Senate. ISt

We have found one reporied case that involved such a conflict. In teéner. t‘;t
Mitchell, 350 U.8, 247, 254 (1956) the Suprf:me'('lourf. was confrontg md
amblguous language with conflicting legis{atxve histories in the I—tll?ussee a:fte
Senate. The Court acknowledged this conflict and thgn mled.ﬂlat the x:j 1
discussion was more clear cut and, because the is‘c;,ctmn in question originated in

‘ enaie history was more persuasive. ‘ .
tha[tr}:: ?l;jg’ ;:i%:eitncc;nsidornrt)i’on, while the language of Section 306 was derived

from separate amendments in the House and Senate, for all practical purposes, §

Qv {SCUSSiOn. i ¢ clear cut. & )
it originated In the House. The Senate discussion, however, is mor £ and expense, it is believed that it would be far better to have him continue the

¢ Project than to begin anew with another principal investigator. Accordingly,

: " ‘ e originating body, we feel that itisa

th regard to the Court's reference {o the originafing body, ¢
:‘vnilig egscwatiﬁxi that in the Steiner case the Court was construing languagi
that not only originated in the Senate but was in fact a committee anrmnélmmtle
witlt an attending explanatory report. This fact is apparent in the Senate

¥ t wis
debate appended to the Court's decision. In the casc at hand, there § Streets Act of 1968 is set out in Section 401 thereof as being to provide for

‘ ‘ House and Sepae
rejection of this or comparable langyuage by ‘bom ’the ind Sena
cénmﬂttces and the only legistative history available is }hat’corx‘tmned in tﬁl::
floor debates on the language. We therefore feel that, independently of

orginating body, the more relevant factor of persuasiveness in this case Is |

here the more detailed history was made. ) "
¥ Accordingly, we accept the legislative history made in the Senate on the

‘ i t from the
Administration may make direct grants to units of local governmen
‘;Xﬁlpcreent pnmox): made available for allocation as the Law Enforcement
Administration may determine,

Gt s R S
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. Decision—~The Comptroller General of the United States—

| September 30, 1970

{ FROM: Assistant Comptroller General
| TO:  Attorney General

: Reference is made to letter of September 4, 1970, from Associate
1 Administrators of the Law Enforcement Assistance Administration, Richard W,
| Velde and Clarence M, Coster, requesting our decision as to whether, under the
| circumstances described therein, the unexpended balance of grant funds,
1 available for obligation in fiscal year 1970 and originally obligated pursuant to
1 agrant which is now in default, is available in the current fiscal year to engage

1§ @ new grantee to complete the unfinished project.

It is explained that the grant was awarded to the University of Wisconsin by

the National Institute of Law Enforcement and Criminal Justice of the Law

{ Enforcement Assistance Administration in accordance with provisions of Part
1 D of Title I of the Omnibus Crime Control and Safe Streets Act of 1968, 82
1 Stat, 197, 42 US.C. Sections 3701 er seq. Subsequently, the faculty member
4 designated in the grant as project director and principal investigator transferred

@ fo the faculty of Northwestern University. Without him, the University of

«

Wisconsin is unable to complete the project and has advised the National
* Institute of Law Enforcement and Criminal Justice (Institute) that the grant

& will be relinquished effective August 31, 1970.

Also, it is stated that the need for completing the project continues to exist
. since it s part of the overall research program on human resources in law
~ enforcement undertaken by the Institute. Moreover, the original project
- director is the only person presently available to complete the work inasmuch
s he was instrumental in its creation, has carried it to its present status and
knows its entire background. Consequently, from the standpoint of both time

. the Institute now wishes to grant the remaining funds to Nor’thwgstem
. University so that he may complete the project,
" The purpose of Part D of Title I of the Omanibus Crime Control and Safe

. and encourage training, education, research, and development for the purpose

¢ of improving law enforcement and developing new methads for the prevention

wnd reduction of crime, and the detection and apprehension of criminals,
Section 402 established the Institute and authorized it to make grants to, or

i tnier into contracts with, public agencies, institutions of higher education, or

Dirk enditent as controlling and hold that under Section 306 the £ Private oiganizations to conduct research, demonstrations, or special projects
Lirksert apendment as contr ! hat , .

- Rertaining to the purposes described in Title D} including the development of
- ™w or improved approaches, techniques, systems, equipment, and devices to

' improve and strengthen law enforcement,

While the provisions of Part D give the Institute broad authority to carry
out the law enforcement program, including authority to finance research, etc.,
tither in the form of grants or by contracts, it seerns clear the Congress
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intended that the funds appropriated thereunder are to Pe used for spemﬁ.c
gt}f;oseﬁ rather than for ungonditional grants or gifts. ’g’fus f.act apparently is
recognized in the grant agreement where it is provided in pfgt that the
applicant agrees that funds awarded shall be expended only for the purposgs
and potivities covered by an approved plan and that the grant may the
teriminated in whole or in part by the Institute for failqre to comp_ly: mt‘h‘ g
grant conditions, Consequently, and in accordance with our'dec,xslon in %2
Comp. Gen. 289 (1962), we agree that the election by the Institute to provide
financial assistance in the form of a grant mth_er than a contract docs not
change the cssential relationship between the United States and t}ée grax%te& ﬂi
respect to the purposes and conditions of the funds pranted, agct ha

accoptance of the grant creates, In effect, a contractual refationship elgvﬁe;en
the United States and the grantee. See, also, 41 Comp. Gen. 134, 137 (d- b)
" In view of such relationship created by the grant agre¢ment it is state toﬂ ¢
the belief of the Institute that it now may a_wardz a new grant to corr;%}(e)tg u;
unfinished work and to charge the grant agglns?t'the balance‘of tnec 1 é;scﬁ
year appropriation in accordance with our decision set out in 34 Comp. Gen.
w%\tgg:éi.sim referred to above concerned a contract fqr exploratory dnlliug
that originally was ferminated because of the contractor’s default. Concfzrrlxl ng.
the fiscal year chargeable with a replacement contract under those circum
stances we stated that—

P beyond the expiration
es wheee 4 contret performance period has extended beyon
of :lt?fﬁﬂ%d of availability for obﬁgtr;tion of a !‘gsct.;al year ggpgipéga:::étfgg ‘;ilggljtt,
come necessary to terminate the contract because ct

}t:lilgs bg[ fice has taken the position that the funds obligated under the ?ngmn: c&xb}r:ﬁ
would be available for the puspese of emgaging another contractor ‘Oi cc?ntpthe e
uniinished work, provided a need for the work, supplies, of services existe 3 ho Hiap
of execution of the original contract and that it continued to exist up to the
execution of the replacement contract.. .

reported that the original grant to the University of Wisconsin was
mailtc iif\ rc?ponsc to a bona fide need then e}_dsting.anc} was exe_cg;t;;}fj pal'lgorc;(;
the expiration of the period of availability for obhgzgtnon of 19_70 isc tigtlues
funds and, as previously stated, the need for completing the project con
° s;:{ﬁ{c\v of these ficts it is clear that if financial assis:.tance forkthig pro;zc;;
had been provided under a contract our decision set out in 34 C‘.czmp21 gnv =
{1954) would be for application in this case.Howwgr, since as stato zg (t)we:z !
is our view that the grant agreement created a 'cozxts?ctual :e&atxonshxph et e
the United Stales and the grantee, we see no valid basis to hold t ) .
decision should not be equally applicable to the grant agrecment hgre gv?naltg
 Accordingly, the balance of the funds remaining xfrom}hg amount or ga:m. oA
gramcd to the University of Wisconsin may be used‘m funding a gr
Northwestern University to complete the unfinished project work.

H
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Decision—~The Comptroller General of the United States—April 26,

1971

FROM: Assistant Comptroller General

TO: Mr. Richard W. Velde
Associate Administrator
Law Enforcement Assistance Administration
U.S. Department of Justice

By letter dated February 22, 1971, you and Associate Administrator Coster
requested our decision in the following matter,

Under Part C of Title T of the Omnibus Crime Control Act of 1968, Pub, L.
90-351, approved June 19, 1968, 82 Stat. 200, 42 U.S.C. 3731 er seq., the Law
Enforcement Assistance Administration (LEAA) makes annual population-
based block grants to the States for law enforcement improvement programs.
Bach State is required to subgrant a percentage of these funds o cities and
counties and the remainder may be spent by the State for statewide programs.
All of these funds must be spent in accordance with 2 comprehensive statewide
law enforcement plan developéd by the State and approved annually by LEAA,

| - These plans do not contain individual project or program specifications as such

specifications are left to the discretion of the States within the general
framework of the comprehensive plan and subject to the limitations and
requirements of the act. LEAA also makes “discretionary™ grants to States or

. directly to cities and counties. Block prants and discretionary grants are

awarded on a matching basis; that is, the ultimate grantee must pay a specified
part of the cost of funded programs.

Your Administration has thus far been required to award Part C funds
before the end of the fiscal year for which they were appropriated, However,
because of the necessary delays due to suballocation, subgranting and
tonfracting States and cities have been permitted two additional fiscal years

1 during which to expend funds, Thus, some of the States and cities still have

tnobligated or unspent funds awarded by LEAA in fiscal years 1969 and 1970,
Subsection 4(4) of the Omnibus Crime Control Act of 1970, Pub. L.

. 91644, approved January 2, 1971, 84 Stat. 1892, amended subsection 301(d)

of Pub. L. 90-351 so as to make clear that personnel compensation limitations

. heretofore prescribed shall only apply to restrict the use of grant funds for the
{1 Payment of the salaries of police and other regular law enforcement personnel,
It was the intention of this amendnient that the use of block grant funds for
- the salaries of personne} whose primary responsibility is to promote assistance,
|" maintenance, or auxiliary services or administrative support to the regular
. Operational components of law enforcement agencies shall not be subject to
* the limitations of Section 301 of Pub. L. 90-351 that not more than one-third
. o any grant for Jaw enforcement purposes may go for the compensation of
: Personnel. See H. Rept, No. 91-1174, 11 and S. Rept. No, 91-1253, 45,

In addition fo the personnel limitation amendment above described,

- fubsection 4(3) of Pub. L. 91-644 amended Pub, L. 90-351 so as to allow up to
475 Federal 25 nonfederal matching formula for law enforcement programs,

. \ & . .
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Before this amendment the maiching formulas were dependent on the nature
of the program funded and while most programs were subject to a 6040
matching formula, there was authority to fund programs on 75-25 and 50-50
formulas as well.

In your submission you point out that while the effective date of neither of
these amendments is specified, the legislative history of Pub. L. 91-644 makes
it clear that the amendment to the matching ratios made by Section 4(3)
applics to all fiscal year 1971 funds but not to funds granted from prior fiscal
years' appropriations. The legislative history referred to are statements to this
effect by the House and Senate managers on the Conference bill, i.e., the
remarks of Chairman Celler, Mr. Poff, Mr. Rodino and Senator Hruska in the
Congressional Record of December 17, 1970, H11889, H11892, and S20475
respectively. It is therefore your view that the amendment mads by Section
4(4) must operate prospectively from January 2, 1971, the date the President
signed Pub, L, 91644,

You go on to state that if this conclusion is correct, it raises the question of
whether the liberalized salary support provision applies to grant funds awarded
by LEAA from the current fiscal year appropriation or may be construed to
apply also to grant funds awarded by LEAA from prior fiscal years'
appropriation but not yet obligated for specific programs and projects by the
State. You belicve that the latfer construction may be adopied as: (1) this

construction is consistent with the nature of the block grant since block grant
funds are awarded by LEAA on a population basis pursvant to a general *

stafewide plan (2) they are then obligated for specific programs and projects
by the States and (3) specifications relating to matching ratios and salary
payments are not infroduced until the point of obligation by the States. You
emphasize that the construction suggested will not increase the expenditures of
the Federal Government, it will merely affect the purposes for which the States
may spend a fixed amount of Federal dollars, and that you believe the
Congress would prefor 4 construction of the 1970 act that facilitates rather
than discourages the expenditure by the States of their full 1969 and 1970
block grants for the high priority purposes set out in the 1968 act.

Central to the question presented is whether the general rule against
retroactive application of statutes-—-absent clear intent to the contrary—would
preclade the application of the more liberal personnel compensation provisions
of the 1970 Act to unspent 1970 and 1969 funds. We do not think such
application pertains. It has been said that:

1t iy chiefly where the enactment would prejudicially affect vested sghts, or the
Tegal character of pust transactions, that the rule in question applies. Every statute, it
hag boen said, which takes away or fmpairs vested rights acquired under existing laws,
or creates # new obligation, or Imposes o new duty, or attaches a new disability I
respect of tansactions or considerations already past, must be presumed, out of
mespect to the Legidatues, to be Intended not to have a rétrospective operation,

Seo Peoplev. Dilliand, 298 N.Y.S. 296, 302 (1937).

By allowing the more Hberal 1970 personnel restrictions to apply to 1969
and 1970 Rseal year funds not yet obligated by the States and local
governments, nons of the evils abave described would result, The statement
from the Dilliard case is particularly for application here because (1) the
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federal qommitmen,ts have already been made and will not be increased; (2) no
(ye’sted rights ae taken away or impaired vis-a-vis the States ana local
governments because, as of this time, no specifications—including those
ccncemf?d, with personnel compensation~have been agreed to by the States
and their local governments; and (3) the Federal Government cannot require
the States‘and local governments to enter into specific programs and projects,
0 ;aczc;rdmglyl, I\'ve.twtca\ﬂd not1 ggject to the application of the more liberal
: rsonnel limitations to 1969 and 1970 i
by the States and local governments. 7% et fomds ot to be ebligated

Letter—Senate Subcommittee on the Judiciary~March 14, 1972

'FROM: John L. McClellan

TO: Jerris Leonard
Administrator
Law Enforcement Assistance Administration
633 Indiana Avenue, N.W,
Washington, D.C.

I write to confirm the informal advice ‘given to you some time ago by

' Mr. G. Robert Blakey, Chief Counsel of this Subcommittee, in reference fo the

mwt}t of tl}e Congress on the character of the so-called “hard match”
NQUIIOant in the enactment of the Omnibus Crime Centrol Act of 1970.

.. You n}dicated in your letter to me of November 12; 1971, that your
proposed implementing guidelines for the 1970 Act would permit the States to

+...account for the required 40 percent cash match on the basis of “programs” set

.Iorghi in the States’ annual comprehensive plans, rather than on the basis of
individual “projects.”” A State would be permitted, in other words, to have less
th_zmA the required 40 percent cash match in one or more subgrant “projects”
w:t{un defined “programs,” so long as the deficit would be made up in other
projects, The average cash match for all projects within each program
therefore, would always be at least 40 percent. o
"I‘his interpretation of the 1970 act is consistent, in my judgment, not only
with the language of the “hard match™ amendment, but also with the interit of
the Congress in enacting it. As you will recall, the “hard match® provision was
added to the 1970 Act by the Senate; it was modified only slightly by the
C.onfe‘rence Committee in connection with the reconciliation of several
differing funding provisions, including the “buy-in” provision, which was in the
House bill, but not in the Senate bill, As passed by the Senate, the bill provided

- that the matching formula for most LEAA-assisted programis and projects

would be 70 percent Federal, 30 percent non-Federal, It also provided that,
beginning in fiscal year 1973, at least 50 percent of the non-Federal share of
the costs of any program or project would have to be in cash appropriated in
Hm aggregate for the express purpose of the shared funding. The House-passed
buy-in” provision, on the other hand, would have required each State to
Provide at least one-fourth of the non-Federal funding of each local program
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or project beginning in fiscal year 1971. The Conference Committee agreedﬁ to
retain both the Senate “hard match” provision and the House “buy-in”
provision, but with the following modifications:

First, the matching ratio was revised to 75 percent Federal, 25 percent
non-Federal effective for fiscal year 1971. _

Second, the “hard match” requirement was reduced to 40 percent in the
aggregate, effective in fiscal 1973. ,

Third, the effective date of the “buy-in” was delayed to fiscal year 197?,
and it was modified to permit the States to “buy in” on an aggregate basis,
rather than on each individual local program or project. .

it was my understanding of the Senate-House agreement that the “in ?he
aggregate” language in both the “hard match” provision and the “buy-in”

provision would permit the States a needed measure of flexibility. It was our -. 8

intention, in short, to permit “hard match” and “buy-in” to be employed in
selected projects on the basis of need, rather tl}an to require that they be
present in every individual project. In reaching this agreement, the Conference
Committee was particularly impressed by the experience of the State of
linois, which at that time already was providing State. funding' for 19(:31
projects governed by the actual needs and financial conditions of its various
cities,

For these reasons, 1 have no objection to your proposed methot} of
implementing the “hard match” provision. It is, in my judgment, ent{rgly
consistent with the congressional intent as set out above, Indeed, by requiring
that 40 percent “hard match” be contributed to every program set out in State
plans, your guidelines will assure that new non-Fec}eral money will be drawn
into every major component of law enforcement in each State. At the same
time, the States will retain considerable flexibility to alloczjxte cash_ fnatch
among individual projects on the basis of need and the financial condition of
the cities and counties. This is precisely what the Congress intended should
occur. Consequently, I believe this is an appropriate implementation of the
provision. :

Decision—The Comptroller General of the United States—
February 28, 1973

FROM: Comptroller General

TO: Jerris Leonard
Administrator
Law Enforcement Assistance Administration
United States Department of Justice
Washington, D.C. 20530

¢
Hi

Reference is made to your letter of October 16, 1972, presenting for

decision four questions concerning the legality of certain grants proposed tobe . 2

nade by the Law Enforcement Assistanice Administration (hereinafter referred
fo 15 LEAA or as the Administration). The grants in question would be made

b R <
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pursuant to Title I of the Omnibus Crime Control and Safe Streets Act of
1968, approved June 19, 1968, Pub. L. 90-351, 82 Stat. 197, as amended by
the Omnibus Crime Control and Safe Streets Act of 1970, approved January 2,
1971, Pub. L. 91-644, 84 Stat. 1880, 42 U.S.C. 3701 et seq. The four
questions presented all involve the application of the so-called “hard match™

' requirement of the 1968 act, as amended.

LEAA was established by the above-cited 1968 act, and was given autharity
to grant Federal funds for the purposes of strengthening and improving law
enforcement. A matching requirement was established as a condijtion for grants
of funds by LEAA and each grant was to be limited in amount to a certain
specified percentage of the total cost of the law enforcement program being
assisted. See section 301(c). Although the remainder of the cost of the program
had to come from sources other than LEAA, the 1968 act specified neither the
source nor the character of the required “match.” In addition to changing the
percentages of matching funds required, the 1970 act added the “hard match”
requirement. Specifically, effective July 1, 1972:

.+ . at least 40 per centum of the non-Federal funding of the cost of ary program or
project to be funded by [a block grant under Section 301 or a discretionary grant
under Section 306 of the act of 1968 as amended] .. . shall be of money appropriated
in the aggregate, by State or individual unit of government, for the purpose of the
shared funding of such programs or projects. (See 42 U.S.C. 3731(c), 3736.)

Your first question is whether so-called National Scope projects funded
under Section 306 of the 1968 act, as amended, 42 U.S.C. 3736, require
governmentally appropriated funds for “hard match” or whether funds from
private sources can be used as “hard match” for these.projects.

Your letter explains the National Scope projects as follows:

.~ The Administration in some instances uses discretionary funds allocated under
Section 306 to assist national programs of assistance to all State and local law
enforeement, These projects generally impact on particularized agencies within the law
enforcement area, such as prosecutor offices, all State courts, or juvenjie courts. They
are called “National Scope”. projects because they affect the natiori as a wholé as
opposed to individual States, cities, or regions. The discretionary grant is made to a
State Planning Agency (SPA), with the funds generally subgrantéd to a nongovern-
mental agency, The SPA is also handling the administration of the grant, .,

Under the provisions of 306 at least 25 percent of the project cost mist be from
non-Federal sources. The grantee who receives a grant for a “National Scope™ praject I

. normally active in the law enforcement arca and a part of the particularized agency

group affected ...

" You state that there is no clear indication from the legislation or its history
how the “hard match™ requirement is to affect National Scope projects. While
it appears clear that Congress intended the Administration to ¢ontinue to fund
the National Scope projects which affect “combinations” of governmental
units, “you urge that to require governmentally appropriated funds in

i combination projects is an impossibility. In-illustration, the Appellate Judges

Conference with participants from many jurisdictions. is discussed by you to

- the point that requiring the use of appropriated funds for matching would

require each unit of government planning to send an appellate judge to pledge
from locally appropriated funds a cash contribution to the National College of
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State Judiciary before LEAA could consider funding the program. Such a
procedure, you state, would be unworkable, o

1t would serve good purpose to present here a summary of the legislative
history of the “hard match” requirement, o B

As already noted, the 1968 act placed no limitations on the manner in
which that portion of the cost of an LEAA-assisted program not covered by
the LEAA grant might be financed. Thus, the “match” might be from State,
local or private sources, and might be in cash, or in the form of property or
services. In 1970, Congress considered various proposed amendments to the
1968 act, ultimately resulting in the 1970 amendments which incorporate the
“hard match™ requirsment, As related in your letter:

-+ . The House passed the 1970 amendments first in H.R. 17825, This amended the
1968 bill to allow 90 percent of the cost of a predect to be Federal funds rather thz}n
the requirement of 60 percent in the act, The Senate amendment was included in
Senate Report No, 91-1253, which first added the Hard Match requirement. That
committee report had a requirement that Federal funds could make up to 70 percent
of the cost of a project and the requirement that at least 50 percent of the non-Federal
portion be In money appropriated for the purposes of the program.

The Sennte Iudiciary Committee Repert accompanying th? 1970 amendments,
Senate Report No. 91-1283, contained the following explanation of the change to
Section 306 (page 35): : .

The Committes has modified substantially tha House nmendmeqt to Section
306 of the act dealing with Glscretionary grants. The changes are designed to spell
wout expressly the authority of LEAA to mmke dls?re.tim}ary‘ grants and the
limitations applicable to them, In genérel, the same limitations would .be made
applicable to- blotk mmats upder Section 301 that are made applicable to
dlseretionary geants. Thug, the personnel oomp»ansauon‘limitatiqns are made
upplicable, and the share of the cost of programs and projects that may be paid_
from Federal funds is Himited to 70 percent, the limitation applicable to most dlock
geant programs. The Administration could make 100 percent grants only to Indwx}
teibes and other aboriginal groups, includhig Bikimos, as is the case \gmh block
grants, naoted above. And at Jeast one-half of the non-chg.ml, funding fqr all
discretionary programs and projects would have to be of specifically ap‘proprme%
money, as distinguished {rom donated goods or services, The requirement o \
“appropiiated,” of course, has roference to governmental units, not private ¢
Indlviduals or prganizations, 3

The Senate Judiciary Committee Report also cortained the following |
comment on the matching requirement:

.. Uxperence under the LEAA program has indicated that the local matching
requirement will becomo g serious preblem. for most States _,sh.ould it remajn at its £
present rate of 40 percent for most progzams, Lowering the requirement to 30 percent ¢
will affard substantial relief and will diminish the extent to which the States must ;ely
o1 counting the value of donated goods and services, rather than money, to make up
the non-Federsl shate of program tosts. In this regard, the Committee has included 8
requirement that at least one-half of the non-Federal share of the cost of any progmntl‘: :
or project shall be money approprisied expressly for the shared funding of suc‘ll
program or project. This provision should work 1o guasantee that these new }‘edgrd :
fends will, in fnct, draw now State snd locs! funds into the criminal justice systemand &
avold thv real danger that Federal funds wit! merely replace State and local funds in
{inancing the present system, S, Rep, No, 91-1253, 31 (1979.)
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Your letter further relates that:

When the Judiciary Committee report was being debated, Senator McClelfan, the
Committee Chairman, submitted a sectional analysis of the bill, which included the
following on Section 306 (116 Cong. Rec. 35692 (1970)): -

The Committee bill modifies substantially the House amendment to Section 306
of the act dealing with discretionary grants, The changes are designed to spell out
expressly the anthority of LEAA to make discretionary grants and the limitations
applicable to them, In general, the same limitations applicable to block grants under
Section 301 are made applicable to discretionary grants. Thus, the personnel
compensation limitations are made applicable, and the share of the cost of
programs and projects that may be paid from Federal funds is Limited to 70
percent, the limitation applicable to most block grant programs. The Administra-
tion could make 100 percent grants only to Indian tribies or other abaoriginal groups,
as is the case with block grants, noted above, And at least one-half of the
non-Federal funding for all discretionary programs and projects would have 1o be of
money, as distinguished from donated goods or services, -

Senator Hruska, the ranking minority member of the Judiciaky Comsittee, made
the following statement in his explanation of the bill (116 Cang. Rec, 35695 (1970)):

The Senate provision is more desirable than the House amendment, I believe,
because it recognizes that States and units of local government have difficulty
supplying the needed matching funds but at the same time recognizes the need for
the States and units of local gavernment to make a substantial fihancial
commitment to action programs, ’

The Senate then debated the two issues mentioned carlier, and amended Section
306 only tothe extent of delaying the Hard Match requirement until July 1, 1972, and
adding the phase of allowing the hard match to be met in the aggregate,

The House and Senate bills then went to conference and the conference
adopted the “hard match” requirement of the Senate bill without substantive
comment, except to indicate that the cash requirement was reduced to 40
percent, See pages 16 and 17, H.R. Rep. Mo. 91-1768 (1970). However, during
consideration by the Senate and the House of the conference report, there was
discussion or the floors of both chambers of the *hard match” requirement. In
the Senate, Senator Hruska, one of the managers of the bill in conference,
described the purpose of that requirement:

«+»The hard match would include any funds appropriated by a State or unit of

" local government which are specificatly carmarked for matching LEAA- action grants.

LEASA experience in the past 2 years has found that the State and local share of

action programs has frequently if not always been figused in donated property or

services and jt ds hoped that the provision for hard match will stimulate the

expenditure of new funds for law enforcement purposes. (116 Cong. Rec. 42149
(1970}.) ‘

In the‘House, Mr. Poff, also a conference manager, explained the action of
the conference committee with respect to “hard match” as follows:

The conference also adopted a provision which requires that beginning in fiscal year
1973, at least 40 percent of the Federal (sic) share of the funding of any grogram or
project be from meney expressly appropriated by the State or local government in the
aggregate for such programs or projects—as opposed 1o donated services or property,
This is the so-called hard mateh requirement and it applies equally to block granfs and
discretionary grants, If a State or local government appropriates money to patticipate
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directly In an LEAA program, that {s obviously a haru match. But what if the State or
focal povernment teansfers personnel fo participate in LEAA programs or projects?
That s pet a hard mateh. It can only be considered a hard match if the State or local
government were {o approptiate money 10 fill the vacancies cxeated‘by the ;mnsfgr.

The controlling purpos¢ of the hard match provision is the desire to stimulate new
State and Jocal money for Imaglnative and innovative State and local anticrime
programs, This purpose is already ensconced in Section 303(10) of the law, The hand
mateh requizement puts tecth nto that legislative purpose . ... 116 Cong. Rec, 42197
{1970}

Section 303(10) of the 1968 act, referred to by Mr. Poff, provides that each
State plan for participation in the LEAA action grant program shall:

.. 5et forth policies and procedures 1o assure that Federal funds made available
under this title will be so used as not to supplant State or Joca! funds, but to increase
the amount of such funds that would in the absence of such Federal funds be made
available for faw enforcement,

The purpose of the “hard match™ requirement is abundantly clear from the .

above-described legislative history; that being to assure that State and local
governments not use Federal funds available under the act in order to supplant
thelr own funds (Section 303(10)). It had been found that State and local
governments had been in some instances matching LEAA funds with property
of services which had not been acquired for the purpose of the grant program
but rather had been transferred from other activities of these governments.
By this means, States or localities participating in an LEAA-assisted law
enforcerent project avoided committing any new resources to the ’pl‘o_]ecf.
Requiring these governmental units to match at least a portion of 'che;r shares
of the cost of a project with money appropriated for that purpose would thus
“work to guarantee that these new Federal funds will, in fact, draw new State
and Tocal funds into the criminal justice system and avoid the real danger that
Federal funds will merely replace State and local funds.” S.Rep. No. 91-1253,
31 (1970). : B .

In essence then, the Congressional purpose for “hard match™ is to regula?e
the conditions of financial participation by State and local ‘govc,:rm}ents in
LEAA programs; it Is not, by the same token, to limit participation in those
programs by private organizations. There is support in the language of the
Senate Judiciary Committee Report previously cited for the conclusmn thgt
the “hard match” requirement was not intended to prevent the use in

LEAA-sponsored National Scope projects of matching funds supplied from

privaie sources, The specific language in the Report reads:

e ¢ least one-half of the non-Federat funding for all distretionary prograims
and gre:?ci:s would lave to b of specifically appmpgfa;ed money, as distinguished
from donated goods or services, The réquirement of appropriated,” of course, quas.
refercrioe o governnental units, not private individuals or organizations. (5. Rep. No.
91:1253, 36.) (Emphasis supplied.)

To resd the “hard mateli” requirement so as to preclude the use of private

funds for “hard match™ in National Scope projects would thus be in dgxggatian
of the oversll purpose of the act and would also be inconsistent with the
specific purpose for which the “hard match™ requirenient was added,
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We conclude therefore that the “hard maich” requirement is satisfied when
40 percent of the non-Federal funding of an LEAA-sponsored project is in
the form of money rather than goods or services, and that the source of the
cash may be either private or governmental, As we interpret the “hard match”
requirement, the import of Section 306(a) of the act is essentially that 40
percent of non-Federal funding of a program or project shall be money rather
than property or services. The further requirement in the statutory language
that the money be appropriated for the purpose of the shared funding of the
program or project, by its terms, applies only when the non-Federal money
comes from a State or individoal unit of government. When, on the other hand,
“hard match™ is to be provided in the form of donated money from a private
source, the requirement of the “hard match” provision that non-Federal
fundings be appropriated by governmental upits for the purpose of the shared

funding of the program is inapplicable, since the goal of that requirement—to.

insure the commitment of new funds by State and jocal governments—is not
relevant when private funds are the source of the “hard match.” Matching
funds, whether governmental or donated, must still of course satisfy the
statutory requirement that at least 40 percent thereof be money. Your firs
question is answered accordingly. ‘
Your second question is whether funds received by cities from the
Department of Housing and Urban Development under Title] of the

1 Demonstration Cities and Metropolitan Development Act of 1966, approved

November 3, 1966, Pub, L. 89-754, 80 Stat. 1255, may be used as “har
match” for LEAA projects. :
“You explain that; '

To aid in the solution of urban problems, Congress established the Model Citics
program by passing the Demonstration Cities and Metropolitan Development Act of
1966. The purpose of the act is to (Section 101) “provide additional financial and
technical assistance to enable cities of all sizes...to plan, develop and carry out
Iocally prepared and scheduled comprehensive city demonstration projects containing
néw and imaginativé proposals to rebuild or revitalize large slum and blighted
areas , . . to reduce the incidence of crime and delinquency.. . . and to accomplish these
objectives through the most effective and economical concentration and coordination
of Federal, State, and local public and private efforts to improve the quality of urban
life.” In its implementation of this act, Congress proviled a novel feature in the
authority of local government 1o use these funds in Section 105(d). It states that those
funds “May be used and credited as’ part or “all of the required non-Federnl
contribut’i’on to projects or activities .assisted under a Federal grant-in-aid pro-
gram...",

In its sectional analysis of this section, the House report explains that (1966 U.S.
Code, Cong. & Admin. News, p. 4045) ., . such funds shall be credited toward the
required non-Federal contribution to such projects or activities” and to participate in
this program, the city must submit a “compretiensive city demonstration program”

- which must nieet various criteria, . ..

Prior to July 1, 1972, the Law Enforcement Assistance Administration funds wese
matched by “model eitics™ funds in programs where coexisting responsibitity occurred.
The 1970 amendments included the Hard Match requirement in Section 301(c). This
sentence s exactly the same as that in [Section] 306 meéntioned earlier, and requires

that *...nt lenst 40 per centum of the non-Federal share...shall be of money °

appropriated in the aggregate, by State or individual nait of government ., ",
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Your Administration has “made an interim decision, pending clarification,
that model cities funds may not be used as LEAA Hard Match.” The specific
quesiion presented is therefore whether LEAA may, §ubsequent to July 1,
1972, continue to fund projects in conjunction with cities under Section 301
of the 1968 act, as amended, when some or all of the local matching funds
required of these ¢ities by Section 301(c) would consist of moneys granted to
them under the Demonstration Cities Act, o

As noted above, Section 105(d) of the Demonstration Cities Act explicitl
allows funds granted thereunder fo the cities to be “used and credited as part
or all of the required non-Federal contribution to projects or activities, assxs@ed
under a Federal grant-in-aid program,” subject to certain quahfgcatlons which
apparently are not here relevant. LEAA programs unde.r Section 301(0),‘ as
amended, are Federal grant-in-aid programs, as that term is defined by Section

112 of the Demonstration Cities Act. Prior to July 1, 1972, the effective date

of the “hard match” provision, there was no question but that Model Cities

funds might be used by cities to match LEAA grants, Since July 1, 1972,

however, at least 40 percent of the non-Federal share of the fux}ding must be
“money appropriated” for the purpose of matching the grant. Since that date,
whether Model Cities funds can be used by cities ‘to match LEAA grants
depends on a determination whether the allocation of Moqel Cities funds by
the recipient cities as matching funds for I;EAA-assis:ted projects constitutes an
“appropriation” of such funds, within the meaning of Section 301(c), as
amended.

Enclosed with the request for our decision on this question was a letter of

October 10, 1972, to LEAA from the Assistant Secretary for Community
Development of the Department of Housing and Urban Devglopment (HUD)
explaining the nature of the Model Cities program and_ the basic features of the
funding process used therein. That letter reads, in pertinent part, as follows:

The primary intent of Title 1 of the Demonstration Cities and Metropolitan
Development Act of 1966 (Model Cities program) is to bring about a concentration
snd coordination of Federal, State, and local public and private efforts and resources in
# bevad, comprehensive attack on sectal, ctonomie, and physical problems in selected
slum and blighted areas, The idea is to demonstrate in these relatively few (147) y‘e}
Lroudly tepresentative cities how blighted: neighborhoods can: be renewed both
phygiemlly and i terms of the quality of life, through a coneentration and coordination
of Federal, State nad local efforts and resources,

* * % * *

The statwte provides for financial and technical assistance fo be provided by HUD i

fo the selected cties to enable those citles to plan, develop, and carry out
W"‘;m'tmslvc local programs to improve locally identified social, cconomic, apd
physical defeets in the community, No such program could be truly cqmp.rehgn'sxye
unlest it addressed problems relating to criminal justice and each of the Modet Cuixe':
comprehendve oty demonstration progmms contains a component dedling wit
riminal justice. ) o
¢ ’m: gunding philosophy of the statute s, basieally, quite simple, yet it is at the
same thge unique, The statute does not intend for the Madel Cities program to be of tf:}
 becoing another Federal categorienl grant-inaid program. The idea is, instead, to use i
at & vehicle to encourage and assist the selected cities to make use of other existing
Fedoral, State, and loval resowrees, but Ina more efficient and effective manner.

i
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The principal source of Federal funding contemplated by the statiste is not-Model
Cities supplemental funds, but Federal grant-in-aid funds from programs other than
Model Cities programs—such as LEAA, Tt was recognized that one reason why tocal
units of government fail to seek and receive the full benefits of some Federal grant
programs. is that they cannot afford to put up the required “match” for {hese programs
in every instance.

Congress recognized that a major purpose of the Model Cities experiment G.e,,
more effective use of Federal grant ‘programs by cities) was likely to be defeated unless
the participating cities were able to obtain grants from other programs such as LEAA.,
Accordingly, both to encourage and assist the cities in this respect, Section 105(d) of
the statute expressly provides that Model Cities supplemental funds can be used to
supply the required “match" for other Federal grant-in-aid programs,

*® * * * *

Each of the 147 Model Cities recsives an annual block grant from HUD. This
money is not earmarked by HUD for any particular projects or program areas. It is
granted to the cities to assist them in carrying out their own locally devised
comprehensive city demonstration programs. These programs consist of numerous
projects in any number of program. areas, including criminal justice.

*

* * * * *

_+a.Out of its block grant from HUD, each ¢ity determines for itself how the funds
shall be allocated. The governing body of the city (i.e,, city council) must take formal
action to approve the city’s comprehensive program and, where appropriate, any
applications for assistance under the program. Thus, in the case where the
comprehensive program includes criminal justice projects to be funded with LEAA
funds and the “match™ is to consist in whole or in part of Model Cities funds, these
Model Cities funds are appropriated by the city council for that purpose, This action

by the local governing body is a requirement of Section 103(a)(4) of our statute,
(Emphasis supplied.)

Under the foregoing circumstances the express language of Section 105(d)
of the Model Cities Act, that Model Cities funds “may be used and credited as

-part or all of the required non-Federal contribution to projects or activities,

assisted under a Federal grant-in-aid program,” is, we conclude, dispositive of

~ your question. Accordingly, Model Cities funds allotted by the grantees thereof

to LEAA grant projects may be considered “money appropriated” for the
purposes of the “hard match” requirement of Section 301(c), as amended,
Your third question is whether, when State and local units of government

receive LEAA funds, and in turn subgrant them to nongovernmental units for

law enforcement projects, cash contributed by the nongovernmental units may

. be counted as “hard miatch” for these projects.

You explain_that action grants fo the States under Part C of Title I of the
1968 act, as amended: ‘ ‘ = .

- .»must be spent for programs listed in Section 301(b). Generally, most of the
funds spent in this manner go to local governmental units. [Section 303(2).] Of the
portion which néed not be granted to local units, an option exists for the State to
make grants to private organizations. For programs related to Section 301(b)(9), and
to some extent (3), there are nonprofit, nongovernmental units providing important
public services to the community (ie., YMCA's, chuzch groups, charitable foundations,

- and others). Section 301 (b)(9) reads as follows:

(9) The development and operation of community-based delinquency
prevention and correctional programs, emphasizing halfway houses and other

F
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community-based rehabilitation centers for initial preconviction or postconviction
referral of offenders; expanded probationary programs, including paraprofessional
and volunteer participation; and community service centers for the guidance and
supervision of potential repeat youthful affenders,

In this area, LEAA funds are subgranted, by the State, to the nongovernmental
units, for improving, and expanding the services that they offer, These nonprofit groups
have some cash avallable for the profects that they are involved In. The congressional
reportx explained Section 301(b)(9) as follows Senate Report 91-1253, page 30: *The
Committee lias added a new subparagraph (9) to Section 301(b) authorizing the use of
Past C funds for the development of community-based delinquency prevention and
eorrectional programs as an altemative to institutional confinement. The funding of
such programs under the present law Is permissible, but it is hoped that express
authofity will provide an incenilve fot the States and cities to develop and fund such
programs,” Nothing more was said of the provision,

Grants under Section 301(b)(9) of the 1968 act, as amended, 42 U.S.C.
3731(bX9), are governed by tha *“hard match” requirement incorporated in
Section 301(c), 41 U.S.C. 3731(c). As indicated above, that requirement was
enacted concurrently with, in words identical to, and for the same purposes as,
the **hard mateh' requirement of Section 306 of the act, 41 U.S.C. 3736, and
Is therefore to be interpreted in the same way as Section 306. Our explanation
above of the meaning of the “hard match” requirement of Section 306 with
respect to discretionary grants is consequently dispositive of the question now
raised concerning the meaning of the “hard match™ requirement of Section
301(c) with respect to block grants. That is to say, the “hard match”
requirement of Section 301 is met when at least 40 percent of the cost of the
non-Federal share thereof is in money, whether from private or public sources.

In reaching this conclusion, we find it particularly persuasive that, as you
point out, I¥ the “hard match” requirement were interpreted so narrowly that
only governmentally appropriated funds could satisfy it, the requirement could
be met by private donors donating funds to a governmerital unit which could
then appropriate those same funds for the project. We do not belfsve that
Congress Intended that the “hard match” requirement beé met by such a
cumbersome procedure and our holding herein avoids the need to resort to
such procedure. g v ‘

Finally, you ask whether funds appropriated by the Congress for expenses
necessary for the administration of the Territory of American Samoa can be
used by that terrifory to meet the “hard match” requirements of the 1970 act,

- You explain that: .

The Administration js authorized to fund Law Enforcement projects in territorics
by the delinitlon of States in Section 601(c), We are currently funding projects in
Puerto. Rico, Guam, Virgin Islands and American Samoa. Because of the wnique
thameter of funding structures, the problem of using Federal tersitorial funds as Hard
Mutch hag presented a problem only in American Samoa,

The statutory suthority govetning American Samon 15 48 U.S,C. 1661, Subject to
this authority, the Sccretary of Interdor is responsitife for the Administration of the

" tergitory, The current approprintion for the territory s found in P.L. 92-369, 1972
.8, Code, Conge and Admin, News, p. 3303, This faw appropriates funds “for
expenses necestary for the Administration of terrdtories . . . including expenses of the
oftiee of the Governor of American Samoa . .. compensation and expenses of the
judiclary I Amedcan Samoa as authorized by Jaw (48 U.S.C. 1661(c)); and gronts 10

Amegean Sanios, in addition to Jocal revenues for support of local governmental

B N i

o
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“ functions. . .”, The Secretar;' of Interior i ic
0 ' . promulgated regulations which describe the
operation of the territory. These regulations are found i ' nter
Manual 575 DM 1-3, dated October 8,1971. punc In Department of In'tenor

This manual describes the territoridl
. scribes procedure as follows, §75 DM 1-3,3A: “Th
legislature has appropriation authority with respect to local ro:venues and authority tg

review ﬂnd l“ake ICCOIlllllCﬂdatlonS Wlth reSPCCt to the bud et sub"ll“ed to tlle Ulute
g

As indicated above, funds appropriated to the Department of i
be granted by that Department to American Samlz)a are to b:h Ssiréteg;orﬂgz
government of American Samoa for support of local governmental functions as
a sul?plement to local revenues. Under the circumstances these grants méy be
cons1df:red unconditional grants and when paid over to American Samoa and
commingled with local revenues lose their character as Federal funds, See
B-131569, June 11, 1957, and B-173589, September 30, 1971. Such t:unds
may therefore be used by the territorial government to provide “hard match”

for LEAA grants, since improvement of | i
aw enforcement is un i
“local government function,” Auestionably 2

Decision—The Comptroller General -of the United States—

October 16, 1973

FROM: Comptroller General

1 TO: . Attorney General

We have reviewed the Law Enforcement Assistance Administration’s

| (LEAA) audit of the Iowa Crime Commission at the request of Congressman

Edward Mezvinsky. LEAA’s audit noted that the Commission’s failure to

- exercise prudent fiscal management of Federal grant-in-aid funds resulted in a

violation of the letter-of-credit method of financing Federal grant-in-aid

{ Programs because two subgrantees apparently received subgrants in advance of

negd, banked the funds, and earned interest on them. LEAA required the

subgrantees to return to the Federal Government the interest earned on the

funds advanced to them by the Commission. "
LEAA officials told us their basis for requiring the subgrantees to return

§uch intenj,s‘t to the I‘?ederal Government was the Department of Justica’s
Interpretation of Section 203 of the Intergovernmental Cooperation Act of

1968 (42 U.S.C. 4213).

0{1 .’d}e basis of our interpretation of Section 203, we believe that political
subdivisions receiving Federal grants-in-ald through State -governments are

entiﬂeci.‘ to retain moneys received as interest earned on such Federal funds,
- Accordingly, we recommend that you direct LEAA to recognize that local

Units of government should not be held accountable for such interest.
The pasm for our conclusion and recommendation follows.
Section 203 provides: :

Heads of Federal departmeents and agencies responsible for administering gr:
~ ( ing grant-in-
aid programs shall ¢chedule the transfer of grant-in-ald fonds consistent with program
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urposes and applicable Treasury regulations, so as o minimize the time clapsing
‘ﬁczﬁen the transfer of such funds from the United States Treasury and the
disbursement thereof by a State, whether such disbursement occurs prior to or
- subsequent 1o such transfer of funds, States shall not be held accountable for interest
carned on grant-in-ald funds, pending their disbursement Jor progrom purposes.
(Emphasis supplicd.)

The term “State” is defined by Section 102 of the act (42 U.S.C. 4201(2))
as:

...any of the several States of the United States, the District of Columbia,
Puerto Rico, any territory or possession of the United States, or any agency ot
instrumentallty of a State, but does not include the governments of the political
subdivistons of the State, (Emphasis supplied.)

From information available to us, it appears that various Federal agencies
have differing opinions as to whether they can require local units 9f‘
government (subgrantees) to refund intercst earned on Federal grant-in-aid
funds advanced to a State for subsequent award to subgrantees. In a
memorandum dated November 15, 1971, from the former Assistant Attorney
General, Office of Legal Counsel to the Administrator, Law Bnaforcement
Assistance Administration (Justice memorarnidum), the view is taken that local
units of government are responsible for repaying interest earned on ngerai
grants-in-ald prior to their disbursement of the funds. Pointing out thgt prior to
the enactment of Seetion 203, both States and political subdivisions were
required to repay any interest earned, the former Assistant Attorney General
states:

Perhiaps the most persunsive argument against a plan to hold.a Stfne accoumable‘fog
interest earned §s the categorical provision in Section 203 stating * Stat'esﬁ‘shall not be
held accountable for Interest camed on grant-in-aid funds, pending their disbursement
for program purposes.” We do not find a contradiction to that clear statement in the
Act nog In its Jeglslative history, And the most persuasive argument for holding the
heads of Federat departments and agencies sesponsible for minimizing the time elapsing
hesween the transfer of funds from the United States Treasuty npd the disbuzsement of
the funds by o State so as to prevent buildups is the directive in the flrst sentence of
Sectlon 203 which places that responsibility on the “heads of Federal departments and

neles,” .
jnzﬁeA conclusion is not as clear With respect to applicability of the waiver of interest
accountability when a subgrant or direct categorical grant of funds is to cities or local
units. Sectlon 203 speaky only of relief to “States,” a term }vh:ch ux‘xder the deﬁmtionsl;
of fhe act does not embrace n “political subdivision,” a “unit of general Imt
government,” or a “special purpose unit of local government.” Moreover, the gene;\n_
rule prior to the Intergovernmental Cooperation Act, as set forth in decisions of thc,
Comptroller General, was to require recipients of Federal grants to return to ;H &
Treasury and interest eamned on grants prior to their use unless Congress specifically
provided otherwise. Thus, despite the Congresslonal intention to discontinue “future
application” of the intérest accountability “principle” (H, Rept. No. 1845, 90th Cong.s
Avg. 2, 1968) the specific mention of the States in Section 203 without any expxef:
Jegisiative refief to the cities and other local units leaves unchanged the general :ml
callirig for continued accountability by the latter, whether funds are ;cceived dixectth i
or by subgrant from & State, Although we are not awwre of any reason fur i
distinction 1n Section 203 between “States” and “political subdwisgons, it never e
fess exists, and accordingly we think that as a matter of law the distinction maust
paintained.
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We would add only that this conclusion with respect to units other than States does
not affect the obligation imposed by the act upon the Federal agencies and
departments to schedule the transfer of grant funds so as to minimize the time between

transfer and disbursement, thus preventing buildups in the cities and local units as well
as in the States.

(Reprinted in “The Block Grant Programs of the Law Enforcement Assistance
Administration (Part 2),” Hearings before a Subcommittee of the Committee
on Government Operations, House of Representatives, October 5, 6, and 7,
1971, at p. 716.)

On the other hand, we are in possession of a memorandum dated February
19, 1969, from the Assistant General Counsel for Education, Department of
Health, Education, and Welfare (HEW) to the Assistant Commissioner for
Administration (HEW memorandum), in which the contrary position is taken.
That memorandum reviews the rationale of the position that local units of

government are responsible to return any interest earned to the Federal agency
involved and states:

Our principal reason for rejecting this view is the language of Section 203 itself, It
quite literally instructs us not to hold a State agency accountable for interest earned on
grant funds pending their disbursement. There is no exception to this instruction for
funds that earn interest pending their disbursement by a local educational agency, or
any other agency.

To depart from this plain reading of Section 203 would require some clear
indication of a different legislative intent in its enactment. No such indication is

apparent, On the contrary, as the floor manager of the House bill, Mz, Reuss, pointed
out—

The. first substantive title~Title H—calls for improved administration of
grants-in-aid to the States.,. In addition it Wwould relieve the States from
unnecessary and outmoded accounting procedures now in cffect and the main-
tenance of separate bank accounts while protecting the right of the exccutive
branch and the Comptroller General to audit those accounts,

Relief from “‘unnccessary . . . accounting procedures™ is consistent with
suspension of the rule requiring the States to account for interest earned on grant
funds, regardless of what agency of the State may be in posséssion of those funds at
the time that such interest accrues. The effect of excluding political subdivisions
from the term “'State” must be understood merely to withhold interest forgiveniess
in programs in which & local educational agency is directly accountable to the
Federal Government, as for example, thie pYogram of grants to local educational
agencics for supplementary educational centers and services authorized by Section
304 of ESEA,

Both the Justicé memorandum and the HEW memorandum agree that local
governments are required to return to the Federal Government interest earned
on advances of grant-in-aid funds awarded directly to them. Prior decisions of
this Office have so held (see, for example, 42 Comp. Gen. 289 (1962)), and
Section 203 of the Act, by excluding political subdivisions from the definition
of States, would not affect this view.

There is nothing, however, in the act itself or its legislative history which
covers the situation in which the grant is made to the State with the intent that

PN

_ such funds be passed on to political subdivisions for program purposes.
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The purposes to be met and the need for Section 203 is explained in the
Senate Report which accompanted 8. 698, 90th Congress, the derivative source
of {he Intergovernmental Cooperation Act of 1968, as follows;

SCHEDULING OF FEDERAL TRANSFERS TO THE STATES

Sextion 203 requires Pederal agencies and departments to schedule their
transfess of grant funds, consistent with program purposes and Treasury regula-
tions, In oomsmser that will minkmize the time between the Treasury transfer and
the dishursenient by the Stete.

Furthermore, the sectfon provides that States shall not be held accountable for
the interest earned on the grant funds, pending thelr disbursement for program
prposes,

Thiz section vatablishes # provedure to discourage the advancement of Federal
funds for longer perdods of 1ime than necessary, The Department of the Treasury has
aiteady moved sdmindstratively 1o achiove this objective in its Departmental Clreular
Ho. 1075, Iuaed May 28, 1964, Under this circular, o lotter of ¢redit procedure has
hwen established which malataing funds in the Treasury until needed by recipients,
Advanees ate Hnited o the minimum allowances that are needed and are timed 1o
wodpede with actual cost and program requirements, This section 15 designed to place
this administeative practice on 2 Jegisative basls and 1o extend It to cover
dishursenients which occur botl prior and subsequent to the transfer of funds, it is
further intended that States will not draw grant funds In advance of program needs.

Decidons of the Compiroller Genenaf of the United Stades have in the past required
that reciphints of Federal grants return to the Treasury any interest carned on such
s prior © their ust, unless Congags has specifically precluded such o requirement.
The mew technlpuss, such an the letter of credit and dght draft procedures now used by
the Treasury, thould minkmize the amount of grants advaniced, and thus it should not
be necessary 1o continue to hold States accountable for interest or other income
canned priot to dishurserient. {3, Rept. No, 1456, 90th Cang, 15.)

The Bsue was also briefly considered and discussed in Chapter VIII of House
Report 921072, 924 Congress, dafed May 18, 1972, entitled “Block Grant

" Programs of thy Law Enforcement Assistance Administration,” pp. 78-86.

It uppears from the aforequoted legistative history that in order to minimize
the smount of grant funds ndvanced prior to their use and hence the amount of
intercst paid by the Fedeial Government and earned by the grantees, Section
203 of the net was enacted to require that funds granted to the States must be
transferred In & manner which will minimize the time elapsing between the
transfer of such funds and their wltimate disbursement. The primary
responsibitity for tming transfers was places2 wwith the heads of the Federa
apency or depaciment coneerned with the States also having 2 responsibility to
ussure that funds are not drawn in advance of program needs, (Sce Chapter
Vill, House Report 921072, supra) The Congress apparently added the Jast
gentened of Section 203 in nnticipation that by minimizing the lag time, the
interest varned would be mindmal and that there would be no need to require
e States to maintain burdensome aceounting procedures to account for any
interest camed,

Section 203 exempts States from sccountability for Interest earned on
grantinaid funds received by them and wmakes no differentiation between
grants which the States will disburse themselves and grants involving funds
which will be subgranted by the States, Moreover, wo have found nothing in
the legisiative history of Section 203 or in substquent hearings which makes
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such a differentiation. Thus, it seems clear to ug that States are not to be held
agcountabie for interest earned on any grantdn-sid funds pending their
disbursement, whether or not the States intend, or are required by the terms of
the grant, to subgrant these funds. To hold otherwise would, of course, require
the States to assume the burden of accounting for the presumably relatively
small amounts of interest which would be eamed on these funds in
contravention of the legislative intent behind the last sentence in Section 203.
Accordingly, we believe political subdivisions receiving Federal grants-in-aid
through State governments are entitled to retain monies received as interest
earned on such Federal funds.

We appreciate the cooperation your staff provided us during this review,
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