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NOTE TO READER 

The Legal Opinions printed in this volume have been selected from among 
the hundreds of opinions issued by the Office of General Counsel during the 
time period covered by this volume. These opinions are of general interest and 
applicability and are provided for the benefit of the public and the law 
enforcement and criminal justice community. The printing of these opinions 
conforms not only with the letter of the Freedom of Information Act, which 
requires that in certain instances opinions affecti:I1g governmental agency 
actions be made available to the public, but also with the spirit of that law 
which calls for a more open government and greater access of the public to 
information affecting actions of Government agencies. 

A I..egal Opinion of the Office of General Counsel is generated by a request 
from within the Law Enforcement Assistance Administration (LEAA) central 
office, im LEAA Regional Office, a State Criminal Justice Planning Agency, or 
some other appropriate source. No Legal Opinions are generated by the Office, 
of General Counsel acting on its own initiative. Each of these Legal Opinions, 
therefore, responds to a request from a particular party and is based upon a 
particular and unique set of facts. . 

Opinions wIllch have been wholly superseded by amendment to the LEAA 
authorizing legislation have not been included in this volume. Although the 
principles and conclusions enunciated in these Legal Opinions, unless otherwise 
stated, are based on legislation in effect at the time that the Legal Opinion was 
issued, some of the opinions may have been in part superseded by legislative 
amendment. The reader is advised to cross-check th,:) date of a particular Legal 
Opinion with the language of the legislation that was in effect on that date. 
Legal Opinions issued before January 2, 1971, are based on the Omnibus Crime 
Control and Safe Streets Act of 1968 (public Law 90-351). Legal Opinions 
issued between January 2, 1971, and August 6, 1973, are based on the 
Omnibus Crime Control Act of 1970 (public Law 91-644 amending Public Law 
90-351). 

The reader is also advised that these Legal Opinions are based on LEAA 
guidelines that were ~ effect at the time that the Legal Opinion was issued. 

The Legal Opinions contained in this volume have been edited for format, 
for syntax, and for clarity, but otherwise appear in all respects as they did 
when promulgated by the Office, of General Counsel. 

Any person intending to rely in any way on a position adopted or an 
interpretation expressed in these Legal Opinions is advised to take into 
consideration the conditions and qUalificatio'ns' .pres.~~~~d in this Note to 
Reader. If there is a question about a particular LegafQpinion or any other 
poinf, the person should communicate with the nearest LERA.:Regional Office 
or with the Office of General Counsel, LEAA, Room 1268, 633 Indiana 
Avenue, N.W., Washington, D.C. 20531. ' 
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Legal Opinion No. 69-1-law Enforcement Education Program 
(LEEP) Grants and Loans-August 14, 1969 

TO: Acting Chief Academic Assistance, LEAA 

. ~s is in response to your memorandum of July 9, 1969, requesting an 
OpintOn on the following questions arising under Section 406 of the Omnibus 
Crime Control and Safe Streets Act of 1968 (Public Law 90-351): 

1. May an institution participating in the LEEP program take a lump sum 
of $40 from its LEEP grant to cover the payment of a $2.50 registration fee 
for each o! 16 pOli,:e officers, without taking a separate note and requiring a 
2-year serVIce comnutment from each officer? 

2 .. May loan cancellation and grant forgiveness be permitted for full-time 
teaching of law enforcement at a university in lieu of employment with a law 
enforcement agency? 

Registration Fees 

There seems to be no way to avoid strict application of the act's 
requirements that an applicant may not receive any assistance under the LEEP 
grant program unless he signs a commitment to remain with his employing 
agency for 2 years. follOWing completion of the funded course or to repay the 
full amount of asSIstance granted, even where the assistance is only $2.50. The 
act (Section 406(c)) provides that: . 

Ass!stance under t!lis subsection may be granted only on behalf of an applicant who 
enters mto an agreement ... (to work 2 years or repay]. (Emphasis added.) 

The only "assistance" permitted by the subsection is payment of "tuition 
and fees," which certainly includes registration fees. (See LEEP Manual 
~. VII-15, definition of "Tuition and Fees.") Apparently, not even administra: 
hve expenses may be paid (LEEP Manual, p. n-9). Thus payment of the fees 
~t\st cons~tute "assistance under this subsection" and ;'ay be permitted only 
lf the requl!ed notes and agreements are signed by the police officers. This re­
sult may be unfortunate, but seems inescapable. 

loan Cancellation and Grant Forgiveness 

Section 406 can be read to permit the acceptance of full-time teaching of 
law. enforcement as the basis for the cancellation of loans but not for the 
forgIveness of grants. This opinion is based strictly 01'). a readin<! of the 
statutory language since there is no legislative history to '<iSsSst in int:rpreting 
the academic assistance prOvisions. 

Subsection (b) of Section 406 provides that loan indebtedness: 

. . . shall be cancelled for service as a full-time officer or employee of a law 
enforcement agency at the. rate of 25 per centum of the total amount •.. for each 
complete year of such serYlce or its equivalent Of ruch sen1ice as determined under 
regulations of the Administration. (Emphasis added.) , 
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The most apparent intent of the italicized language is to permit some 
flexibility in computing the amount of time necessary to constitute a full year 
of service-for example, to permit nonconsecutive periods of service totaling 12 
months to be counted as a year, or to permit overtime duty or certain types of 
intensive or accelerated duty to be counted at more than its calendar value . 
This is the most logical interpretation of the language and the one apparently 
recommended by the National Advisory Committee to LEEP. (LEEP Manual, 
Ch.7-Definitions; see definitions of "Complete Year of Service," p. VII-5, 
"Equivalent of Such Service," p. VII-6, "Full·Time Employment," p. VII-B, 
and "Loan Forgiveness," p. VII-9.) However, it is not illogical to read the term 
"equivalent of such service" to mean also a year of service that is equivalentin 
kind as well as time to a year's full-time employment with a law enforcement 
agency. Thus, a year of teaching in the field of law enfo£cement could be 
determined by LEAA to be the equivalent of a year of employment with a law 
enforcement agency. This is not inconSistent with anything in the letter of 
Section 406 or the rest of Title I of the act, and it is certainly consistent with 
the spirit of both. In fact, Section 406(a) authorizes a program of "academic 
educational assistance to improve and strengthen law enforcement," and "law 
enforcement" is defined by the act (Section 601(a)) in broad enough terms to 
include teaching activities. 

This would entail revisions in the LEEP Manual and promulgation of 
regulations by LEAA as well, since Section 406(b) indicates that what 
constitutes "equivalent" service is to be "determined under regulations of the 
[LEAA] Administration." This would involve compliance with the consulta­
tion requirement of Section 501. 

Section 406(c) requires that a grant assistance reCipient enter into an 
agreement to remain for 2 years following course completion "in the service of 
the law enforcement agency employing such applicant ... ," and, in the event 
such service is not completed, "to repay the full amouo t of such payments on 
such terms and in such manner as the [LEAA] Administration may prescribe." 

The literal interpretation of this language is that in order to earn forgiveness, 
a grant reCipient must stay for 2 years with the law enforcement agency 
employing him at the time the grant funds were advanced, and that if he does 
not stay the full 2 years with that same agency, he must repay all grant funds 
on whatever payment schedule LEAA prescribes, with no provision for 
cancellation. This is the interpretation stated in the LEEP Manual. On page II·? 
it is stated that the 2-year service obligation must be performed for "the 
employing agency at the time of application." On page II1-? it is explained that 
transfers only within that agency are permitted. And, finally, on page III-8 it is 
stated that: 

When a student does not satisfy the 2-year employment requirement, repayments 
must begin immediately upon leaving his employer with no benefit of a grace period. 
The grant which converts to a loan has no forgiveness provision . 

Of course, these are only guidelines and can be changed if LEAA wishes to 
adopt a different policy, So long as the new policy is consistent with the letter 
and spirit of the statutory language. The interpretation adopted in the present 
Manual is correct, however, and should riot· be chartged unless the act is 
amended. 
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It is possible to argue that the phrase in Section 406(c) permitting LEAA to 
prescribe the terms and manner of repayment in case of default in the 2-year 
service obligation can be stretched to permit LEAA to forgive repayment under 
stated circumstances, which could include teaching in the law enforcement 
field. But this interpretation seems forced in view of the fact that the; 
defaulting applicant incurs an obligation/'to "repay the full amount of suchi\ 
payments," which clearly contemplates repayment in money, not services. It is\t! 
also inconsistent with the apparent purposes of subsection (c) to encourage law.i,ri 
enforcement agencies to permit their personnel to go to school with the ',,(,1 
assurance that they will remain with the agency after completion of funded l 
courses, and to encourage the upgrading of the educational level of all police 
forces by discouraging LEEP grant recipients from transferring to other 
agencies after completion of funded study, which would result in an exodus of 
personnel from small agencies to larger, better paying agencies~ In other words, 
the obvious intent is to upgrade law enforqement agencies throughout the 
country by enabling law enforcement person'nel to increase their educational 
level in return for an obligation to remain on the job. 'lilis intent would be 
partially frustrated if LEAA were to permit grant recipients to earn forgiveness 
for grants converted to loans by leaving their employing law enforcement 
agencies and going into teaching. 

Conclusions 

In summary. there seems to be no problem with interpreting subsection 
406(b) to permit loan cancellation for law enforcement teaching, since suph an 
interpretation is permissible from the language of the subsection ancl' not 
inconsistent with any policy inherent in the subsection or the rest of TWO I of 
the act. However, it does not appear that subsection406(c) can be interrretedl 
to permit grant forgiveness for law enforcement teaching, since such a result is 'j 
very difficult to square with the language of the subsection and flies in the·face 
of the apparent purpose of the requirement that a 2-year service obligaflion be .! 
fulfilled with the agency employing the grant recipient. at the tAme he , 
successfully applies for grant assistance. If this change in the LEEP program is .! 
considered desirable, it s~~ould be aC,complished by amendment of the v,ct. 1 

Legal Opinion No. 69-2-Grant Funds for Compensation of \ , \ 
Personnel-September 23, 1969 ;)1 

:; , f 

TO: Fraternal Order of Folice 
Muncie, Ind., Police Department 

: ;:f:\\:~' >i",t 
, i 

i 
t 
t 

This is in response to your request for an opinion s,etting forth LEAA's '1 
interpretation of Section 301(d) of Title I of the Omnibus Crime Control and 1 
Safe Streets Act of 1968 (public~aw 90-351), which governs utilization of ! 
grant funds for the compensation ofpe\~()flJ171. Section 301(d) provides: ! 

'. :';j;?,~~\~}l ~ 
Not more than on(?third of any grani1iHade under this part,may be expended for ! 

the compensation of personnel. The amount of any such ig(~(lt, expended for the J 
~:~\ .~l.\t~l 
''':(!},\ 

, ! 

:., l 
J 
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compensation of persdnnel shall not exceed the amount of State or local funds m~de 
available to increase;such compensation. The limitation~ contained i? this sub~ction 
shall not apply to the compensation of personnel for time engaged In conducting or 
undergoing training pl'Ograms. 

Pursuant to this provision, not moreillan one-third of any bloc~ grant made 
by LEAA to a State planning agency for law enforcement Improvement 
programs may be expended for comp;e~sation of p~rsonn~l . exclusive of 
compensation for time engaged in conductmg or undergomg trru!unp programs. 
This limitation applies to the total grant to the State, not mdiVldualiy to 
subgrants made by the State planning agency to u~ts of local government or to 
individual programs funded by the State plan rung agency. Thus, s.u~gral1t 
projects may individually provide for expenditures of more than one.thir~ of 
allocated Federal funds for personnel. compensation so long as the combmed 
personnel compensation expenditures for all programs and pro~ects. f~nded by 
the State planning agency action grant do not exceed the one~third hrmt. 

In addition to this one-third ceiling, each dollar of Federal grant money 
expended· for personneL compensation must be matched by a dollta~ con tri~­
uted out of State or local funds to increase personnel cQmpensatlOn. This 
"matching" requirement applies on an individual program basis rather tha~ a 
statewide basis. Thus, if a State planning agency awards a subgrant to a CIty 
within the State for a project in a particular law enforcement agenl;y, the c.ity 
must make local funds available to increase the total personnel compensatlOn 
outlays by the agency during the sub grant period by at least as much as the 
personnel compensation charged to Federal fund.s under this. subgrarlt. . 

These restrictions do not apply to personnr:l compensatIOn under planmng 
grants made by LEAA to States for the purpose of establishing and maintaining 
State planning, agencies, nor, as noted above, do they apply to the. 
compensation of personnel conducting or undergoing training programs. Thus, 
Federal funds may be used to reimburse grantees or subgrantees for 
compensation of personnel undergoing Or condUcting training programs, and 
such expenditures need not be matched by State or local expenditures for 
salary increases, and do not count toward the one-third limitation on 
expilflditure of Federal funds for personnel compensation. . 

A hypoth,etical example may clarify the way, in which the above limitations 
wOluld apply' in practice. Suppose State A receives an LEAA action grant for 
flscal year 1970. of $3 million. The State's comprehensive plan for the grant 
period may provide for the utilization of some of the grant funds to increase 
the compensation of State and local law enforcement personnel. The State 
planning agency may fund some programs directly and fund others by means 
of sub grants to cities or other local gove,mmental units. The portion of such 
grants and sub grants that maybe used for salaries may vary. City A may use all 
of its subgrant funds to raise police salaries or employ more policemen. City B 
may use one-third for that purpose. Other cities may use no Federal funds·for 
personnel compensation. However, the total amount of Federal funds used for 
personnel compensation under all of the programs combined may not exceed 
$1 million, one-third of the State's action grant. In addition, elu:h subgrantee 
~t.ilizing grant funds for salaries must increase its outlay for salaries from local 
~. . 

I 

----------'-----



6 

funds at least equal to the amount of Federal funds used for personnel 
compensation. 

Thus, if City A conducts a subgrant project in a particular police agency 
involving a personnel compensation outlay of $20,000 from grant funds, the 
city must show that an additional $20,000 was made available from local funds 
to increase total personnel compensation outlays by the agency. Since training 
time is excluded for purposes of the statutory limitation, however, the police 
agency may hire additional policemen and use Federal funds to compensate 
them. for the time they spend undergoing training; such funds do not count 
toward the one-third limitation and need not be matched by local funds. 

[Note: Section 301(d) was modified in 1971 to read as follows: 

(d) Not more than one-third of any grant made under this section may be 
experlded for the compensation of police and other regular law enforcement and 
criminal justice personnel. The amount of any such grant expended for the 
compensation of such personnel shall not exceed the amount of State or local funds 
made available to increase such compensation. The limitations contained in this 
subsection shall not apply to the compensation of personnel for time engaged in 
conducting or Undergoing training programs or to the compensation of personnel 
engaged in research, development, demonstration or other short-term programs.] 

i i 
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Legal Opinion No. 70-1-Federal Grants to State Legislatures­
January 19, 1970 

TO: Associate Administrators, LEAA 

This is in response to a question concerning the recently issued memoran­
dum. from the 'Bureau of. th~ Budget setting forth government policy on the , 
making of Federal grants·m·ru.d to State legislatures or to such State legislative 
agencies as legislative reference or research bureaus. The memorandum advised 
that such agencies "are eligibfe to apply for Federal grants,in·aid unless a 
Federal statute specifically excludes their eligibility." You asked whether the 
Omnibus Crime Control and Safe Streets Act of 1968 (public Law 90.351) 
specifically excludes their eligibility. 

In ~e opinion. of this Office, State legislatures and State legislative agencies 
are ehglble for dIrect grants and other forms of assistance from LEAA under 
the .act's Part D (the Na!ional llfstitute of Law Enforcement and Criminal 
Justice) and Part E ( techmcal assistance) but not under Parts B and C (planning 
and action grants). 

U~?Elr ~ection 40~~ the .Inst~tute is expressly authorized to make grants to 
any public agency, which IS d!lfmed by Section 601(1) to include any 
departme~t, agency, or instrumentality of a State. Cleady this would include 
State legIslatures and related agencies. Seciion 515 authorizes LEAA to 
cond~ct eval~ation studies, collect and disseminate statistics, and render 
techrncal assIstance to States, local units, br publio or private agencies 
organiz~tions, or institutions. The activities authorized by Section 515 could 
be ca;n~d out by grant or contract and there is in effect no restriction on the 
pe~I~slble range ~f grantees or contractors that LEAA could utilize for such 
actlVltles. State legislatures and State legislative agencies would be eligible.! 

Parts Band C, however, express!y limit the range of permissible grantees in 
su.c~ ~. way us t? exclude State legIslatures and State legislative agencies from 
ehgtb~hty for duect LE~ grants. Pa~t B permits LEAA to make planning 
grants only to States (SeCti?n .202) or, m case a State fails to apply, to units of 
ge~erallocal government wlthm that State (Sections 204, 305). Part C permits 
achon gf,ants onl~ to States (Sections 301, 303) or to units of general local ' 
g~vernment (Sec,~lOn. 305-where the State fails to apply; Section 306-discre­
tio?,ary g~ants). Urnt of gen~rallocal government" is defmed (Section 601 (d) 
as any Clty~ ~ounty, t~,,:~shlP, town, borough:,parish, village, or other general 
pu~pos~ pohtlcal subdlVIslon of a State.... A State legislature or State 
le~slahve agency would not qualify as a unit of general local government under , 
this defmition. Hence, such bodies could not receive direct planning or action ; 1 
grants from LEAA. They could, of course, receive subgrants or contracts from pi 

i 

~Editor's Note: However, such grants to State legislatures and legislative agencies are 
~bJect to the cost allowance regulations of the Office of Management and Budget (Execu­
tive Office of the President, Office of Marlagement and Budget Circular No A·S7 
(June 17. 1970» including Attachment B, Part D, No.8 which m~es salaries ~d ex­
penses of the State legislature or similar local governmental' b?dies unallowable as costs of 
the gxant. 
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State Criminal Justice Planning Agencies or units of general local 
government. 

Legal Opinion No. 70·2-Creation and Supervision of State Planning 
Agencies-February 24, 1970 

TO: Confidential Aide to the Attorney General 
State of New Jersey , 

This is in response to your letter of February 5, 1970, requesting 
confirmation of your understanding of LEANs interpretation of Section 
203(a) of the Omnibus Crime Control and Safe Streets Act of 1968 (public 
Law 90-351). You wish to know if it is consistent with that provision of the 
act for the Legislature of New Jersey to establish a State Criminal Justice 
Planning Agency (SPA) within the Department of Law and Public Safety . You 
state that the Department of Law and Public Safety is, by State law, under the 
supervision of the Governor and is headed by the State Attorney General, who 
is appointed by the Governor. 

LEAA has interpreted Section 203(a) as requiring that SPA's be created or 
deSignated by the Governor of a State and subject to his supervision. A 
Governor may create the agency by executive order if he has that power under 
State law, or, where he lacks such power, he may designate an existing or 
newly created State agency within the executive branch to be the SPA for 
purposes of Title 1. LEAA's policy has been to defer to the State Govenlor on 
the issues of whether a SPA is subject to his jurisdiction and supervision and is 
to be designated as the planning agency for Title I purposes. 

The arrangement proposed in New Jersey appears to'be consistent with the 
above interpretation. The SPA created by the New Jersey Legislature would be 
within the executive branch of government and subject to the jurisdiction and 
supervision of the Governor of New Jersey. Assuming that the Governor will 
designate the agency as the SPA for purposes of Title I, this office believes the 
requirements of Section 203(a) will have been satisfied. 

Legal Opinion No. 70·3-Definition of Unit of General local 
\Government-March 12, 1970 

TO: Office of Academic Assistance, LEAA 

This is in response to your request for an opinion as to whether a "Junior 
College District" is a ''unit of general local government" for purposes of action 
grants under Part C of Title I of the Omnibus Crime Control and Safe Streets 
Act of 1968 (priblic Law 90-351). 

Section 60l(d) defines "unit of general local government" as a "city, 
county, township, town; borough, parish, village, or other general purpose 
political subdivision of a State, or an Indian tribe which petforms law 
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enforcement functions .. ~<;'} It is clear from the examples given in the 
definition and the phrase "btlter general purpose political sUbdivisiun" that the 
only local governmental units that qualify are thos,e with general political 
jurisdiction-that is, those that possess the variety of jurisdictional powers (e.g., 
ta.xing power, lawmaking p(l¥?\~r, law enforcement authority) usually possessed 
by a city, town, county;,qf similar unit. Some general law enforcement 
authority would be particularlY1requisite. 

Although it is not entirely clear what a "junior college district" is, it can be 
described as an area defined strictly for educational purposes. Surely, it has no 
general law enforcement authority. Consequently, it would not qualify as a 
"unit of general local government" for action grant purposes. It would be 
eligible for Law Enforcement Edtlcation Program (LEEP) awards, National 
Institute for Law Enforcement and Criminal Justice grants, technical assistance 
funds (possibly), or National Criminal Justice Information and Stati~~ics 
Serv.ice funds (pOSSibly). It would not be eligible for direct action grantsfrom 
LEAA, nor for subgrants from State Criminal Justice Planning Agencies (SPA) 
out of 75 percent local availability funds. It would, however, be eligible for 
awards out of 2S percent SPA action funds. 

Legal Opinion No. 70·4.,...Eligibility for Funding of Proposals 
Relating to the District of Columbia Fire Department-April 9, 
1970 
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program is authorized under paragraph (1) and ~ar~iraph (6) of Section}Ol ~f 
the act. Paragraph (1) authorizes the fundmg of programs for publtc 
protection," including the development and implementation of new mett:ods 
and equipment designed to strengthen law enforcement and to reduce cr~e. 
Paragraph (6) authorizes the fU11ding of programs for the "preventton, 
detection and control of riots and other violent civil disorders .... " Although 
paragraph (6) is phrased in terms of the recruitment, organization, and. training 
of law enforcement personnel in riot control tactics, Congress clearly mtended 
Title I to authorize a wider range of riot control programs. The Senate report 
on Public La\v 90·351 stated that funds appropdated for Title I would be used 
for projects or programs designed to "prevent or control riots." (Senate Report 

, No. 1097, 90th Cong., 2d Sess. 3S (1968).) 
, A program such as this, which has a direct and substantial relation to the 
control' of dots, qualifies for funding under Title I. ,',' 

Howe~ef,the proposal to provide "sensitivity" training to fire department 
"public safe~ty" personnel is too vaguely and remotely related to law enforce· 
ment to qualify forfunding under Title 1. The proposal is essentially a fire 
department training and reorganization program. The basic function of a fire 
department is not "law enforcement" as that term is defined by the act, 
although soine activities of fire departments are related to law enforcement, 
principally ill, the area of riots and civil disorders. Title I funding for ~re 
depar~me:nfprograms should be restricted, therefore, to those programs which 
relate directly and solely, or at least principally, to some aspect of law 
enforcement. It should not be extended to programs which relate principally to 
the firefighting functions of fire departments and which only incidentally or 

TO: LEAA Regional Administrator 
Philadelphia 

,! remotely affect law enforcement. ! " 

This is in response to a request for an opinion as to the eligibility under 
Title I of the Omnibus Crime Control and Safe Streets Act of 1968 (Public 
Law 90·351) of the funding of two action programs submitted by the D.C. 
Criminal Justice Coordinating Board having to do with the District of 
Columbia Fire Department. The first program would provide for the 
installation of protective apparatiUs on fire department vehicles to shield 

, 
, ) 

i 

firefighters during riots and civil disorders. The second program would provide i 
"sensitivity" training for fire department "public safety" personnel. ',,' ( 

In tlle opinion of this Officejthe first proposal is within the scope of Title Ii ,I 
and the second proposal is not. . " , " • ; f 

Discuss/on 

The proPO$al to install protective devices on fire uepa~Wet1t vehicle~ielates ! 

<.1.ireMIJ,', and perhaps solely, to the control of riots and ciVil disorders. There is l I 
no qu~:stion that control of ~res dUring riots and civil disorders is a key pai;~.of:"i 
efforts to control such outbreaks. The primary purpose of the protectIve " :1 
devices would be to shield i1remen engaged in fighting riot fires from the f! 
danger and harassment usually accompanying such disorders. The devices i 1 
would have practically nO uti11W;;.:~~~ept in such situations. Therefore, this '.j 

" ! 
i 

Legal Opinion No. 70·5-Matching Contrib'utions by indian 
Tribes-March 25, 1970 

TO:1 'Djrector;',' :,' ',. .,' ". 
Office of Law Enforcement Programs, LEAA , 

'nlis is in response to your memorandum requesting an opinion as to 
whether the value of goods and services acquired by Indian tribes with funds 
received fzom the Department of the Interior (Bureau of Indian Affairs) under 
contracts entered into purslliiii.(t025 U.S.C. 47 may be applied as matching 
contributions to projects funded under Part C of the Omnibus Crime Control 
and Safe Streets Act of 1968 (Public taw90·351). " 

For the reasons discussed below, it is the opinion of this Office that the 
application of such charges are, permissible as matching contributions. 

I I 

\.', 

t· , I 
( \ 

, 

I I 

I 
j 



12 

Discussion 

The Indian contracts in question are entered into by the Interior 
Department under a provision of a 1910 law, now codified as 25 U.S.C. 47 
which provides as follows: ' 

~ 11 
1 i 

! , 
. I 
'j 

! 
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! l 
So far as may be practicable Indian labor shall be employed and purchases of the ! I 

products of Indian industry may be made in open market in the discretion of the \ \ 
Secretary of t.i.e Interior. J 

Public Law 90·351 does not expressly prohibit the use of funds received I 
under other Federal grants to pay the costs of Title I programs. Section 301(c) i! 
merely limits the amount of LEAA action grant funds that may be applied) I 
toward the costs of programs undertaken with such funds. A strict interpreta· ! I 
tion of this language would permit the balance of program costs to be paid I 
from any source other than the LEAA grant, including other Federal sources" I 
presuming adequate authority existed in the non·LEAA Federal fund source. \ j 
However, the legislative history of Title I. makes it clear that Congress intended (t 
the non·LEAA portion of program costs to be paid from State or local ~,' { 
funds-in order to asSUre a substantial State and local commitment to the ,; 
programs and to reduce the likelihood of overdependence on Federal funds 1\ 
when Federal assistance eventually is withdrawn. This congressional intent is 'I 
reflected in LEAA guidelines, which prohibit the use of funds received under '! 

other Federal programs to provide the matching shares for Title I funds (with i I 
the exception of funds received under the Model Cities Act (42 U.S.C. 3301), 1 i 
which expressly permits such funds to be used to provide the match for certain i 'j 
other Federal grants). Thl~re also is a series of opinions of the Comptroller i I 
General to the effect that funds received under one Federal grant may not be il 
used to match funds under another Federal grant. (32 Compo Gen. 141; 32 .! 
Compo Gen. 561; 47 Camp. Gen. 81.) . ! 

The rationale of these opinions and guidelines does not apply to funds : 1-
received by Indian trib(~s under contracts pursuant to 25 U.S.C. 74. These I 
funds are received in rlaturn for services or products. Thus, they are unlike 
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Trust Territory of the Pacific Islands. Your memorandum was addressed in 
particular to a letter from the University of Guam questioning the eligibility of 
students from the Trust Territory for LEEP grants and loans under Section 406 
of the act. 

Discussion 

The "Declilfation and Purpose" provisio~ of the act states that it is " ... the 
declared policy of the Congress to assist State and local governments in 
strengthening and improving law enforcement at every level by national 
assistance." [Emphasis added.l The clear import of this statement is that all 
programs funded by LEAA must in some manner assist State and local 
governments. This sentiment is also expressed in the legislative history of the 
act. Accordingly, in answering your question, the first issue that must be 
resolved is whether Puerto Rico, the Virgin Islands, Guam, American Samoa, 
and the Trust Territory of the Pacific Islands are "States" within the meaning 
of the act. 

"State" is defmed in Section 601(c) of the act to mean "any State of the 
United States, the District of Columbia, the Commonwealth of Puerto Rico 
and any territory or possession of the United States." Puerto Rico is expressly 
included in the definition and is therefore covered by the act. The Virgin ' 
Islands, Guam, and American Samoa are all defined by other provisions of 
Federal law as territories or possessions of the United States (48 U.S.C. 
Sections 1405, 1421(a), 1661) and therefore are also included in the defmition 
and covered by the act. ,The Trust Territory of the Pacific Islands, however, 
presents a problem in this context. 

The Trust 'l'erritory of the Pacific Islands is held in trust by the United 
States under an agreement with the United Nations~ This agreement was 
approved by a Joint Resolution of Congress 'on July 18, 1947, and is noted at 
48 U.S.C.A. Section 1681. Under the trusteeship agreement and the laws 
?pacted pursuant to it, the ~nited States administers the Trust Territory in 

grant funds, which are given to the grantee as outright assistance. The contract 
funds lose their identity as Federal f\1nds and may be treated as belonging to 
the Indian tribe in the same way the contracted·for services or products 
belonged to the tribe. The fundS, therefore, may be used as local match for 
LEAA programs. 

Legal Opinion Nio. 70-6-Eiigibility of Residents of the Trust 
Territory of the P,acific for LEEP funds-May 18, 19170 

much the same manner as it does its other territories. The Trust Territory is 
governed by a High Commissioner appOinted by the President and receives an 
annual appropriation from Congress. However, under l~e agreement with 

'~f ~e United Nations, ultimate, authority over the Trust Territory resides 
• lWlth the Security and Trusteeship Council of the United Nations and not with 
II/the United States. The United States does not exercise sovereignty over the 
(,,,I Trust Territory but instead is required by the trusteeship agreement to "pro· 
II mote the developmen~ of t,h.e inhabitants of the Trust Territory towards self· 
I! government or independeilce." Citizens of the Trust Territory are neither ; I citizens of the United States nor nationals. 

TO: Office of Acade!mic Assistance, LEAA 

This is in response to your memorandum concerning the application of the 
Omnibus Crime Control and Safe Streets Act of 1968 (Public Law 90·351) to 
residents of Puerto Rico, the Virgin Islands, Guam, American Samoa, and the 
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Conclusion 

B~cause the United States does not exercise sovereignty over the Trust 
Terntory of the Pacific Islands, the Trust Territory should not be considered la 
"territory or possession of the United States" nor a "State" within the 
meaning of Public law 90-351. This interpretation is clearly supported by the 
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I considerable volume of case law which evolved during the last century and the I i 
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SpecifIc questions as to residency of citizens of the Trust Territory living in 
Guam should be referred to the Guam OffIce of the United States Bureau of 
Immigration and Naturalization. 

legal Opinion No. 70-7-Action Funds Not Required by local 
Units-March 3, 1970 

early part of this century when the United States was growing and acquiring , I 
many new territories. For example, in a case involving the Utah territory, the ; ( 
Supreme Court held in 1896 that "territories of the United States" are lands 
over which Congress has "the entire dominion and sovereignty, national and 
municipal, Federal and State" (United States v. McMillan, 165 U.S. 504, 510). 
SimUar statements are found in Dorr v. United States (195 U.S. 138 (1904)), 
involving the PhUippine Islands, and Murphy v. Ramsey (114 U.S. 15 (1885), r 1 
also dealing with the Utah territory. This opinion is in agreement with an . i TO: Director 
earlier LEAA legal opinion which considered the defInition of "State" in Office of Law Enforcement Programs, LEAA 
Section 601(c) and concluded by implication that trusteeships (such as the 
'frust Territory of the Pacific Islands) are not included in this defmition. . This is in response to your request for LEAA's views concerning the 

Since the Trust Territory of the PacifIc Islands is not a State, the area IS not .' 1

1

,,; provision in Section 303 of the Omnibus Crime Control and Safe Streets Act of 
eligible for block grants Or other forms of assistance available to States, under 1968 (public Law 90-351) which authorizes LEAA to fIx da.!es on which 75 
Title 1. Colleges and universities in the area (if there are any) are not eligible i! percent "local availability", funds not required by local units within a State 
for LEEP awards and citizens ·or reSidents of the T.rust Territory are not: [ may be spent by the State Criminal Justice Planning Agency (SPA). One 
eligible for any fdrm of assistance under Title) by virtue of their citizen~p or i 'j'I' conclusion is that LEAAmust fIx dates within the .Federal fIscal year in which 
residence in the Trust Territory. However, students from the Trust Terntory the State block grant is approved, and that therefore, June 30 is the latest date 
may be eligible for LEEP loans or grants through schools located in Puerto :! in a given fIscal year that may be deSignated, even though this may leave a very 
Rico, the Virgin Islands, Guam, .or American Samoa, which are "States" and :.! short period for local participation when grants are approved late in thefIscal 
are eligible for Title I awards. Section 406, when read in the broad context of :,;)1 year. " 
the rest of the act, does not restrict qualify;1)g schools to awarding loans and;/ TIlis Offlce does not believe, however~"that LEAA is confIned to fIxing dates 
grants to persons who are citizens or nationalso~aState as that term is defmed :i within the Federal fIscal year in which fue State block grant is approved; the 
bv the act. ," dates may be fIxed with reference to a reasonable length of time after the date 

J The test is whether the loan or grant in question would have the purpose ofl of approval of individual State grants, even if the date in some cases falls after 
improving and strengthening law enforcement in State and local governments. I the end of the Federal fIscal year in which the grant is approved. 
The test would be met if the loan or grant recipient, though not a citizen or I Paragraph (2) of Section 303 provides that an SPA must make available to 
national of an included State, were or intended to become a permanent . i ,local units at least 75percent of all Federal funds granted to it "for any fiscal 
resident of a State, were eligible for post-study employment in a State in a field } year." The fmal sentence of the section then provides that any portion of such 
related to Jaw ,enforcement, and otherwise satisfied the requirements of the ' ! 75 percent funds made available to local units "in any fIscal year" which are 
LEEP Guidelines. Thus; for example, a citizen, of the Trust Territory of the i not required by such units may be spe,nt by the SPA on dates fixed by LEAA 
PacifIc who pen11anently resides in Guam or intends (and is eligible) to become; ! "during that year." Although the term "any fIscal year" seems on fIrst reading 
a permanent resident of Guam and intends (and is eligible) to pursue a law t! to refer to the Federal fIscal year, this interpretation is not upheld by a reading 
enforcement career.in Guam or some other "State" would be eligible for a f of the section in the context of all of Part C. Nothing in Part C requires that a 
LLEP loan through the University of Guam, assuming he otherwise qualifIed I grant year be made to correspond with the Federal fIscal year, and, in fact, 
under the,LEEP Guidelines. ':, ! LEAA has administratively fIxed a different grant year for plan revision and 

The LEEP manual provides (Chapter III-A-I) that, as a condition of \ I action fund application purposes. In view of this, the Section 303(2) phrase 
eligibility for LEEP funds: . t "funds granted to the ... [SPA] ... for any fIscal year" and the phrase "in any 
.' , I fI~ca1 year" in the last sentence of Section 303 could refer logically to a grant 

The al)~licant must be a:Citizen or national of the United States or a person who is ; 1 fiscal year which is different from the Federal fIscal year. Pursuant to this 
in the United States fori,other than a temporary purpose and intends to become a ;\ interpretation, LEAA could fix dates for SPA expenditure of unused local 
pennanentresident thereof: :j funds by reference to a reasonable period of time after the beginning of the 

In order to cover situations such as that presented here, and in keeping with t grant year and period of allowable expenditure, even though such dates might 
this opinion, it is recommended that this section be rewritten as follows (the .1 fall after the end of the Federal fIscal year during which the grant is made. 
italics indicate new language): \ .~ The legislative history of Part C suggests that Congress intended ·the 

. . .. . li provision and the virtually identical provision in Part B applicable to planning 
The applicant must be a cl~en or n~tional ~f ~e Untted States or a person.who IS i !' funds (Section 203(c») to be implemented in this way i.e. by permitting local 

in the United States its possessIOns or ItS terntones, for other than a temporary I"
t 

bl' , , 
purpose and is or inte~ds to become a permanent resident thereof. ! t urn s a reasona e penod of time after funds are granted to the SPA to make 
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I 
known their intention to use the local funds. Thesection-by-section analysis of! 1 
the Dirksen block grant amendment inserted in the Record by Senator Roman! I 
1. Hruska on May 16, 1968, and by Senator Everett M. Dirksen on May 24 I 
(the day after the bill passed the Senate) explains Section 203(c) as follows: ,1 

17 

Legal Opinion No. 70-8-Direct SPA Subgrants of 75 Percent 
"Local" Funds to Entities Other Than Local Governmental 
Units-April 1.0, 1970 

TO: Director 
Office of Law Enforcement Program, LEAA 

It is intended that this provision be implemented in such a way that a reasonable [ I 
time be fixed for units of local government to participate, to make their intentions' I 
known to the State agency. As to the requirement for available funds, if Federal gIant \ 
assistance becomes available on the fltst of the fiscal year, the Law Enforcement i 1 
Assistance Administration might reasonably require that the State agency accept'! . This is in response to yo~r ~emorandum of April 9 requesting LEANs 
applications for a minimum of 3 months from local governments and normally not i Vlews as to whether a State Cnmmal Justice Planning Agency (SPA) may grant 
longer than 6 months. If there is not sufficient interest by the local governments, then 1 t t 75 tIl' Ii d d 
the State agency would have use of the uncalled-for fands during a Significant IPortion :') or con rae percen oca actlOn. un s irectly to entities other than units of 
of the remaining fiscal year. ) I general local government "if the local units agree to let the product of such 

i I contracts or grants stand in lieu of a direct distribution of funds to them." 
This detail is not repeated in the part of the analysis dealing with Section I It ~s the opinion of this Office that such grants and contracts are proper, 

303; it is merely stated that local action funds shall revert to the SP Ns if not assummg consent and acceptance b:,' the units oflocal government. 
claimed within the times ftxed by LEAA. It seems safe to conclude, however, I Paragraph 2 of Section 303 of the Omnibus Crime Control and Safe Streets 
that both sections were intended to be implemented in the same way. J Act of 1968 (Public Law 90.351) provides that at least 7S percent of each 

The controlling language in the analysis is the opening statement that local:" I State's action grant "will be available" to local units or combinations of such 
units should be afforded a "reasonable time" to make known to the SPA's; 1 units. This prOVision is interpreted to mean that the funds nonnally should be 
their intention to partiCipate in the grant program. The exampiegiven of how tt "made available in the form of sub grants or other fund transfers from the SPA 
the provisions might be implemented seems to refer to the Federal fiscal year j i 1 to local units or combinations of local ,units." (1970 Grant GUide, p. 54.) 
but it explicitly assumes that the block grant will be approved on the ftrst offl However, LBM expressly permits the costs of services provided by the States 
such fiscal year, in which case local units can be given up to 6 months to pick:; to be charged as funds made available to local units if the local units agree. 
up on the local availability funds and still have 6 months left for SPA use of;l (1970 Grant GUide, p. 55.) There is no reason why the same rule should not 
unclaimed funds. In fact, however, LBM appropriations have been approved;. i apply wh.e:e l?c~ units agre~ to accept the product of grants or contracts with 
midway in the ftscal year, and State grants have been approved 3 or 4 months:.,( other enttt.les ill.heu of the dIrect receipt offunds from the SPA. This would be 
later, leaving only 2 or 3 months at most remaining in the Federal ftscal year,;! true espeCIally m th~ hypothetical situation described in your memorandum, 
Interpreting Section 303 to require revision dates to be fixed before the end ofjj where the local umt cosponsors the application by the other entity and 
the fiscal year wouid frUstrate, at least in Part C, the intent of Congress. Either: 1 expr.essly a~thorizesthe distribution of funds to the other entity in case the 
the local units would be afforded less than a reasonable period of time to make '\ apphcatlOn 1S approved. The end result is no different in effect from a direct 
their decisions, or no reversion dates would be fixed by LEAA, and the SPA's:>l grant to ,the local unit followed by a subgrant or contract to the other entity. 
could not spend funds not eventually claimed by local units. In such, ( !he range of grantees or contractors who may receive and utilize 75 percent 
circumstances, it more nearly accords with the way Congress intended Section' I actlOn funds for the benefit of local units is unlimited. Included would be 
303 to be implemented to use the grant year as the relevant reference period; I public ~d private educational institutions, public agencies, or private 
and ftx the date for reversion of unused local funds to the SPA at a reasonable, \. profi~~g or nonproftt corporations. For example, a local unit or a 
period (6 months, for example) after grant approval, even though the date may'! comblUat~on of IQcal units may agree to have its share of 75 percent funds 
fall after the end of the Federal fiscal year. I! granted duectly to a State agency which will use the funds to provide training 

Guidelines should be revised to provide that SPA's may sp~ind 75 perc~nt 1 for local law enforcement officers or to a private organization which will use 
local funds not claimed within "X" m.onths after approval of the State gran\ I the f~nds to SUppOl't a juvenile delinquency control program that will benefit 
provided adequate notice and opp0r.trmity to apply,etc., have been afforded 101 I the local Units. Similarly, all of the local units in a State may agree to have a 
local units, and LEAA has been advised beforehand of the amount of suchi I share for a given year used by the SPA for grants or contracts to nonlocal 
unclaimed funds and the method ofdetennination and has approved. i \ entities to renovate and update the State correctional system. 

!! LEAA and its Regional Offices should carefully scrutinize all such 
! arrange!11ents, ho:,":ever, to be sure the local units are fully advised of their right 
~!;,' to recel~e and ~ti1lze the funds directly, if they prefer, and to asSUre that the 
; local UnIts receIve products or services of direct and suffIcient benefit. Also, 
l transfers of funds to profitmaking organizations must be by contract instead of 
! by grant. ' 
\ 
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Legal Opinion No. 70-9-Eligibility of American Samoa and the 
Trust Territory of the Pacific for L.EAA Funds-May 28, 1970 

TO: Assistant Director, Pacific Division 
Office of Territories, U.S. Department of the Interior 

This is in response to your letter concerning the eligibility of American 
Samoa and the Trust Territory of the Pacific Islands for assistance under the 
various programs of LEAA. 

LEAA was created by Title I of the Omnibus Crime Control and Safe 
Streets Act of 1968 (Public Law 90-351) to "assist State and local governments 
in strengthening and improving law enforcement." "State" is defmed in 
Section 601 (c) of the act to mean "any State of the United States, the District 
of Columbia Puerto Rico and any territory or possession of the United 
States." LEAA, a.~;'noted in your letter, has five basic programs under which it 
makes funds avt.dlable to assist these States and their units oflocal government. 

Pursuant to Parts B and C of the .act, LEAA makes planning and action 
grants to each Stat~. fur planning and implementing action prog~~s to improve 
law enforcement. Funds appropriated for these programs are dIstnbuted to the 
States on a population basis. These grants are made to State Criminal Justice 
Planning Agencies (SPA's) established in each State 'under the jurisdiction of 
the State's chief executive. LEAA also' makes discretionary grants under Part C 
to States and units of local government. "Discretionary grants," as the name 
might;),ndicate, are not made on a population basis but are distributed at the 
discretion of LEAA to States and units of local government. Under Part D of 
the act, LEAA's National Institute of Law Enforcement and Criminal Justice 
makes grants and contracts with public agencies, institutions of higher learning, 
and private organizations for research and development to improve a~d 
strengthen law enforcement in the States. LEAA also has an academIC 
assistance program under which it makes grants under Part D to institutions of 
higher education in the States. These insititutions in turn make grants and 
loans to students employed in law enforcement or preparing for law 
enforcement careers. 

Conclusions 

d 
19 If 

'i 
\'f "territory of the United State,s" if the pnited States exercises sovereignty over 
r 1 it. Consequently, the Trust Territory is not a "territo~ of the United States" :' i ~c~e legal se~:(r and is no~ a State for the purpose of TItle I of the Safe Streets 

I,,~ Since as noted, planning, action, and discretionary grants are made only to 
i::, States as defined by the act, the Trust Territory is not eligible for these funds. 
i I However, a few Institute grants have been given to organizations not located 
; f within the States where it was' clearly shown that the project could not be 

I; performed by organizations located within the St~tes and where the 'pr~ject 
1 1 had a direct bearing on improved law enforcement lU the States. Orgaruzations 
'( in the Trust Territory with research and development capabilities are eligible to 
',.,"~ f submit proposals to the Institute for programs that meet these cri~eria. ~t 

I should, be noted that Institute grants or contracts are made on a selective basIS 
;:' \' for projects which meet the priorities established in the Institute's annual 

program and project plan, and are awarded, where feasible, on a competitive 

1:! bas~inally, the act do~s not limit eligibility for Academic Assistance loans and 
, 1 grants to citizens of the States. Accordingly, citizens of the Trust Territory 
, I, whO are, or intend to become, permanent residents of any State of the United 

, States-including territories which qualify as States under the act, such as 
\ Guam-who are eligible and intend to pursue post-study employment in a field I related to law enforcement, and who otherwise satisfy the requirements set 

I , forth in LEAA'sLaw Enforcement Education Program Manual are eligible for 
':1:11, grants andthloanS\frolm inSdtit~tionSS of hlghder educati~~, suAch das ~e AUni;etrsity 

of Guam, at are ocate lU a tate an are receIVIng ca emic SSlS ance 
1 I LEAA i 'I grants from . 
i I 

I 1 Leg,al Opinion No. 70-10-Use of Model Cities' Grant Funds to 
I:" Mat~h LEAA Grant F,unds-June 10,1970 

TO/Associate Administrator, LEAA 

! This responds to your request for an opinion on the question of whether l ,Model Cities funds .a1ay be used to supply the non-Federal contribution to the 
, !cost of,project~ funded under LEAA grants.' .,', 
: I Section 1.05 of the Demonstration Cities and Metropolitan Development 
t Act of 1966 (Public Law 89-754, 80 Stat. 1255) authorizes grants for the 
! purpose of paying up to 80 percent of the aggregate amount of non-Federal 

·American Samoa is a .territory of the United States and is therefore a State 'I contributions to projects and activities assiste. d under other Federal grant-in-
within the meaning of the act. Accordingly, American Samoa is eligible on the . aid programs which are "carried out in connection with" Model Cities 
same terms as the other States for funds under lI11 five programs and is in fact 'I demonstration programs. A program is deemed to be carried out in connection 
presently receiving fmancial assistance from I,EAA. American Samoa has ii with a Model Cities demonstration program if it is "closely related to the 
established an SPA which has received a planning grant of $23,000 from the (,.1 physical and social problems in the area of the city covered by the program" 
fiscal year 1970 budget. In addition, the SPA in American Samoa recently ! and "can reasonably be expected to have a noticeable effect upon such 
received action and discrtti~nary grants of $50,000 in fiscal yea~ 1~7..9 f~g~.s..!._i f problems." LEAA programs and projects qualify under these criteria, and if 

The Trust Territory of the Pacific Islands presents a different problem ; ! they are included within the applicant city's "comprehensive city demon­
because the United States does not exercise sovereignty over the T~st ! i stration program," the non-Federal share of the costs of such programs and 
Territory. The Supreme Court in numerous cases has held that an area lS a ! I projects may be paid from Model Cities grant funds. • 
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This conclusion i$ reflected in lEANs current Financial Guide, which states!, I 
(p. 39) that the general prohibition against using Federal funds from other! 'I" SpP.lcifically, you were concerned with provisions in the Malyland, Louisiana 

and Ohio comprehensive plans for the purchase of riot control equipment fo. ; 
grants to pay the match for lEAA programs and projects does not preclude the! I N al G 
use of Model Cities funds to match Title I planning and action grants of the I t their State ation uard units. 

'1 lEAA was organized under Title I of the Safe Streets Act "to assist State 
Omnibus Crime Control and safe Streets Act of 1968 (Public Law 90-351). r! and local governments in improving and strengthening law enforcement." The 

1 primary thrust of the act is directed toward !lssisting the police, corrections, 

Legal Opinion No. 10-11,-Definition of "Publicly Funded L \ f and court functions of law enforcement, and there is no indication that 
Enforcement Agency" -June 11, 1910

8W! CO~lgress intended that the act would authorize the purchase of equipment for 
( I the National Guard. 

TO: Director III National Guard units are organizeu under the authority of Article I Section 
, 8 of the United States Constitutior. as implemented by Title 32 of th~ United 

Office of Academic Assistance, LEAA I I States Code; Congress, pursuant to this authority, annually appropriates funds 
This responds to your memorandum dated June 3, 1970, requesting an!A to be used in the purchase of equipment by the National Guard. The 

opinion as to whether or not: the term "publicly funded law enforcement f I Department of the Army, National Guard Bureau, was contacted in this regard 
agency" in Section 406(c) of theOrnnibus Crime Control and Safe Streets Act! ! and they stated that over, 95 percent of the costs of the National Guard units in 
of 1968 (Public Law 90-351) can be construed to include privately chart{;reQ I i 0c States are paid for with Federal funds and that these funds have been used>:, 
or incorporated rehabilitation agencies (such as Uncoln Hall in New York)! m th,e ~ast to purcllase riot control equipment. The National Guard Bureau ') 
State, described in the material youforwarded with your memorandum) whicldt a1s~ mdicate,d that tear g~s guns, fac~ masks, shields, command and control' 
obtain a large part of their operatil1g funds from State or local agencies as! t velucle~! ~adl0s, ~d the like are prOVIded by the Army to the State National 
compensation for the treatment of pe.rsons assigned to them by State or local: I Guard \I,mt8 for not control purposes, 'The Bureau did state, however, that in 
courts,: ! ! fue 'past'I"so~e of this eq~~pment has not been available when needed by a 

It is the opinion of this Office that· such agencies are not "publicly funded; I parhcular umt of the Guard. 
law enforcement agencies" within the meaning of Section 406. Even outside of;! It can be, argued ~at ,the Safe Stre~ts Act would authorize States to 
the context of ilie act, the term "pub;Ucly funded law enforcement agency"!.l purchase eqmpment wpJch IS to be used directly and in substantial part when 
most logically means an agency or instrilmentality of the Federal Government f I the National Guard is engaged in the prevention and control of civil disorders. 
or of a State or local government which .is fully funded by that government and l f ~e use, of this equipment in this manner would have 'a direct effect on 
fully subject to its jurisdiction and control. Considered in the context of the; 1 lIDprOVlng and strengthening law enforcement." However, the fact that 
act, that implication is even stronger. The act distinguishes between public andil Con,gress provides ~eparate funds for the National Guard to. use in the purchase 
private agencies and organizations in a number of places (Section 402(b), fot) f of not co~trol eqmp~el1t would appear to weaken this argument. 
example) and clarifies tlle distinction by definL,g "public agency" (Section i I Accordmgly, achon funds should not be used to purchase riot control 
601(1) to include: ; J eqUipment for the State National Guard. There should be no objection, 

j J however, to a State or unit oflocal government purchasing such equipment and 
, , • any State, unit o~ local gover~ment, combinations of ~uch States or units, or any i ! making it available, to tlle National Guard on an "as needed" basis for riot 

department, agency, or mstrumentality of any of the foregomg, I control when, it can be shown that the equipment is not available from the 

It is clear. that the term "publicly funded agency" means "public agency" as! ! Armh ~,It should be noted that LEAA since its inception has held consistently 
i ! t at Its funds are not available directly to the N l' a1 G d fi th h defmed in Section 601(1), and that private agencies such as Lincoln Hall are not; of e ' a Ion uar or, e purc ase 

, I d d' that d fi 't' ,( qmpment. mc u e m e llll lon, q , 
Legal Opinion No. 70-12-Use of Action Funds to purchasJt legal Opinion No. 70-13-lnterp;'etation of Section 406 in Regard 
National Guard Equipment-July 21,1970 11 to Grant Eligibility-July 31, 1910 

.. ! TO: Director TO: Director 
Office of law Enforcement Programs, LEAA 11 Office of Academic Assistance, lEAA 

This is in response to your request for an opinion concerning thel! This is in response to y u d t' , , 
eligibility of the National Guard for funding under Section 301 of thell whether." -, , ,or memoran Un;t reques,mg an opmlon as to 
Omnibus Crime Control and Safe Streets Act of 1968 (Public Law 90-351),]1 "LEEP grant recIpIents must be matnculated m degree programs or 
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I 
may nterflly be enrolled and taking COUrses that could be credited toward a; I 
degree. . II 

Section 406 of the Omnibus Crime Control and Safe Streets Act of 1968! .) 
(Public Law 90-351) authorizes LEAA to carry out programs of academici I 
educational assistance to improve and strengthen law enforcement. This is 1 I 
done, in part, by providing grant assistance to "officers of any publicly funded I 
law enforcement agency enrolled on a full·time or part·time basis in courses ! 
included in all undergraduate or graduate program which is approved by the 
Administration and which leads to a degree or certificate .... " (Section 406(b) 
and (c).) 

Your question in regard to grant eligibility under this section has two parts, 
First, must a grant recipient be fonnally enro1led in an institution of higher; 
education to be eligible for assistance? The problem arises where colleges dOl 
not require that a student taking night or summer school courses be accepted i 
for enrollment. Consequently, a police officer could receive grants over a I 
period of time to take such courses, decide that he would like to receive a \ 
degree, and be rejected by the institution when he applied for admission. The I 
second part of the question is whether a grant recipient, otherwise enrolled, has; 
to be matriculated in a degree program, or merely may be undertaking courses 1 
which can be credited toward a degree ifhe should later decide to seek one. 

Unfortunately, there is little legislative history to aid in interpreting Section ~ 
406. It was not in the bill originally passed by the House of Representatives: 
(August 8, 1967, House Report 6037), but was added by amendment in the r 

Senate Judiciary Committee. However, in the committee report accompanying I 
the amended bill there are a few paragraphs directly addressed to Section 406. [ 
TIley indicate that in fonnulating the prOvision the Judiciary Committee relied; 
almost exclusively on the report and recommendations of the President's! 
Commission on Law Enforcement. (Senate Report 1097, 90th Cong., 2d Sess,) 
38 (1968).), 

The Commission Report emphasizes the need for higher educational \ 
standards for police personnel and concludes that the quality of police service: I 
will not significantly improve until such standards are established. In a! I 
recommendation specifically endorsed by the Judiciary Committee, the: ! 
ultimate educational goal of police departments was set at a baccalaureate i t 
degree for all personnel with general law enforcement powers. (president's; I 
Commission on Law Enforcement and the Administration of Justice, Task: ! 
Force .Report: Th~ Police, pp. 126-128 (l~67).) ~is emph~s~s on upgrading! i 
educatIOnal levels IS not to be confused WIth vocatIonal trrunmg: "Although; t 
there is a need for vocational training, it is not and cannot be a substitute for a I I 
liberal arts education ... :' (Commission Report, p. 127.) The act itself em'l' j 
bodies this distinction; training functions are dealt with in a number of sec·, f 
tions, whereas education is expressly covered only in Section 406. I \ 

This strongly suggests that the purpose of Section 406 is to upgrade the! I 
educational levels oflaw enforcement personnel by encouraging academic work I I 
that leads to a college degree. The phrase "leads to a degree or certificatelt! ; 
needs to be emphasized because it indicates the type of education that: I 
Congress intended to encourage-a study of the liberal' arts (though restricted i I 
to an area related to law enforcement). (See Commission Report, pp.127.128.)! I 
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Consequently, vocational training courses or non degree academic Work are 
outside tlle coverage of the provision. Such an interpretation conforms easlly 
with the language of the section requiring that a grant recipient be enrolled in 
courses that are included in an undergraduate Or graduate program, and that 
the courses lead to a degree or certificate,· These conditions would be 
inexplicable if they were not intended to channel recipients toward liberal arts 
degrees. 

Accordingly, it is the opinion of this Office that a student not enrolled in an 
educational institution, even though he may be taking courses there, is not 
eligible for assistance. Essentially, such a student is auditing courses-a 
stiuation outside the provisions of Section 406. The lack of admission 
requirements and academic credit may indicate that,the courses are primarily 
vocational in nature and/or inferior in quality cQ\npared to regular courses 
within the institution. In addition, the students themselves may lack the ability 
to perform college level studies successfully. While it is recognized that this 
may not always be the case, the provisions of Section 406 must nevertheless be 
observed. Students must be enrolled in courses included in a regular academic 
program in the college in order to qualify for assistance. . 

However, the phrase "leads to a degree or certificate" should not be 
construed to mean that all recipients are required to matriculate in a degree 
program. The phrase should be interpreted to include those students who, 
while not working toward a degree, are taking courses which can be credited 
toward a degree. It is the type of course undertaken that is determinative in an 
individual case. not the program pursued. If the course is part of a regular 
academic program and can be credited toward a degree, jt is sufficiently 
"nonv~cational" to qualify for assistance. (See LEAA, Law Enforcement 
EducatlOn Program Manual, Ch. IV, I (1969).) To construe Section 406 
otherwise would unnecessarily limit its coverage and thereby frustrate the 
intent of Congress. 

To summarize, both the language and the legislative history of Section 406, '., 
lead to the conclusion that it is intended to upgrade tlle educational levels of;­
law enforcement personnel by enabling them to obtain college degrees. It mtlst' 
be emphasized that it is education) not vocational training, that is the object of 
the provision. To insure that that object is carried out, Section 406 reqUires 
that grant recipients be enrolled in courses within an undergraduate or graduate 
program leading to a degree or certificate. These requirements must be observed 
if the program is to comply with the intent of Congress. However, the degree 
requirement is satisfied if the course can be credited toward a degree; it is not 
necessary for the student actually to be working toward a specific degree or to 
have matriculated in a degree program. 

;~- , 
1"1', 
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Leg.al Opinion No. 70-14-Block Grant Concept: Litigation 
Report-October 16, 1970 

TO: Assistant Attorney General 
Land and Natural Resources Division, U.S. Department of Justice 

LEAA was e3tablished under Title I of the Omnibus Crime Control and Safe 
Streets Act of 1968, (Public Law 90-351,82 Stat. 197,42 U.S.C. 3701 et seq.) 
"to assist State and local goverrunents in improving and strengthening law 
enforcement." Pursuant to Parts Band C of the act, LEAA makes annual 
matching "block" grants to each of the States for planning and implementing 
programs to improve law enforcement. 

The situation in question concerns LEAA's fiscal year 1970 block action 
grant to the State of Virginia. This grant was made pursuant to Virginia's 
comprehensive plan for the improvement of law enforcement, which was 
approved by LEAA. In its plan, Virginia set aside a portion of its block grant 
funds for the construction of prison facilities, including a reception and 
medical center. The comprehensive plan did not disclose the proposed location 
of any of the prison facilities, although the complaint alleges that the reception 
and medical center will be built in the Green Springs area of Louisa Coun~y, 
Virginia. The cDmplaint asks for a permanent injunction to preventtJfe 
Associate Administrators of LEAA from delivering any· amount of Federal 
funds to Virginia to build the Green Springs facility .. .. ';" 

Subsequent to the ming of the complaint, LEAA attempted, at the request 
of the U.S. Department of Justice, to determine if there were any avenues of 
compromise open in this case. LEAA was particularly interested~ndetermining 
whether Virginia was irrevocably committed. to building the prison facility at 
Green Springs. Discussions were held v. .. th personnel of the Virginia Depart­
ment of Institutions and Corrections; they stated that Virginia conducted 
extensive studies and found that the Green Springs site was the best possible 
location in Virginia for the facUity in question. The Institutions and 
Corrections Department also stated that if adequate water were found on the 
Green Springs site, wmediate steps would be taken to initiate construction of 
the facility. The Green Springs site subsequently was found to contain 
adequate water. The Assistant Attorney General of Virginia then contacted 
LEAA and stated that Virginia W2Ilted to move ahead with the building of the 
prison facility as soon as possible. He asked if LEAA would object to an 
expedited hearing. The matter was then referred to the Justice Department's 
Land and Natural Resources Division. 

legal Considerations 

Congress, in the preamble to the LEAA legislation, stated that "Crime is 
essentially a State and local problem that must be dealt with by State and local 
governments if it is to be controlled effectively." (82 Stat. 197, 42 U.s.C. 
3701.) Pursuant to this philosophy, the act established a matching grant-in-aid 
program under which LEAA makes annual block planning and action grants to 
the States. The grants are called "block" grants because the grant funds are 

1""~'· !I 
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I I required by the act to be allocated in lump sums among the States on the 
I ! basis of population for distribution and expenditure by the States and cities 
! j according to criteria and priorities determined by the States and cities them­
( ! selves. (82 Stat. 197, 202, 42 U.S.C. 3736.) LEAA also makes "discretionary" 
i i action grants which may be distributed at LEAA's discretion to States or 
r I directly to units of local government for categorical purposes. 
\! Block planning grants are utilized by the States to establiSh 'and maintain 
11 State Criminal Justice Planning Agencies (SPA's). The SPA is created or 
II designated by the chief executive of the State and is subject to his jurisdiction 
II (82 Stat 199,42 U.S.C. 3723). Each SPA determines needs and priorities for 
• I'" 
; I the improvement of law enforcement throughout the entire State. The SPA 
i I then deBnes, develops, and correlates programs to improve and strengthen law 
'''! enforcement for its State apn, all the units of local government within the 
1 State. All of this material and information is incorporated into a compre­
I hensive statewide plan for the improvement of law enforcement which is 
! annually submitted to LEAA for review and approval. (82 Stat. 199,42 U.s.C. 
! 3723.) 
t When a State's plan has been reviewed and approved, the State is eligible to 
I receive its allocated block action grant for that fiscal year. It should be noted 
I that LEAA is required by statute to make block action grants if the SPA has an 
II approved comprehensive plan that conforms with the purposes and require­
. ments of the Safe Streets Act (82 Stat. 201, 42 U.S.C. 3733) and with rules, 

I regulations, and procedUres established by LEAA consistent with the Safe 
f Streets Act (82 Stat. 205,42 U.S.C. 3751). Under the block grant progJ;am l the 
f States order their own priorities through the comprehensive plan, and· LEAA I cannot dictate to State and local governments how to run their criminal justice 
I systems so long as the plan is consistent with the act. LEAA does does not 
t app~ove or disapprove specific projects in the comprehensive plan unless they 
, are mconsistent with the provisions of the Safe Streets Act. . 
I The block grant approach was written into the Safe Streets Act on the floor 
1 of the Senate by an amendment offered by Senator Everett M: Dirksen. (114 
! Congo Rec. 14753 (daily ed. May 23, 1968).) In explaining the amendment 
1 Senator Dirksen contrasted block grants with the categorical grant syste~ 
! under which most other Federal grant programs operated at that time. Under 
t categorical grant programs, the Federal Government sets the purpose and terms 
! f~r the use of grant funds by the States and units oflocal government. Seriator 
\ Dirksen stated in criticizing these programs: 

I Of cou.roo, when this money is granted, a little of the flexibility and the liberty of 
, the State IS taken away because it has to comply with the conditions of the grant. (114 
f Congo Rec. 14753 (daily ed. May 23,1968).) 
t 

,J later in the debate the Senator stated: 

! 
! 
I , 
f 
r 
\ 
\ 

So the [~inal justice} system is outmoded, and. to dump $500 million into the 
system witI.t l~S fragmentation and its weaknesses is going to be a waste of the people's 
mo~er: This IS the reason for the so-called block grant amendment. We still have some 
fleXlbl~ty, namely 15 percent [as discretionary action grants), but the emphasis and 
!~cus IS upon the State, where it ought to be. , .. {1l4 Congo Rec. 14754 (daily ed. 
may 23, 1968).) 

! 
L._ 

I.' , 
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Senator Edmund S. Muskie, speaking against the block grant amendment, 
criticized it as fol1ows~ 

By contrast, under the block grant amendment, all Federal grants would be made 
solely to llieStates, under a strict allocation formula, and the States alone would be_ 
responsible for distributing the funds to local governments. (114 Congo Rec. 147M, 
(daily ed. May 23,1968).) 

Senator J. Strom Thurmond, in supporting the block grant arnenoment, 
gave five reasons why it should be accepted by the Senate, the most pertinent 
of which folloWI;: 

. .} 
Fourth, the' block-grant amendment would !eSilen the likelihood pf Federal , 

domination of programs administered under this bilL The power to grant or ~o ; 
withhold Federal funds is most persuasive. If this power is concentrated in all agency m !' 
Washington, the opportunity for stifling and dict~torial control from. ~he Federal ! 
Government is clearly present. In an area as unportant and sensItive as la~ i 
enforcement, the prospect of impositiml of Federal standards not required. by statute IS ; 

disturbing. This l'lederal domination and control is as lik.:1y to occur through the I 
normal bureaucratic procedures involved in approving grant applications from I 
thousands of local applications and thousands of local jU'{isttictions as it is through { 
d.esign. In either case, Federal control. is undemocratic, removed from the people, and I 
less likely to consid\II local problems and conditions. ; 

The block-grant approach WOllid provide for overa!! .approv~ of sta~wide.{, 
comprehensive plans at the Federal level, but the actual dCV1i!ilIlg and Jmple~enting of,\ 
plans and programs at the State and local leveL (114 Congo Rec. 14759 (daily ed. May I 
23,1968).) i 

j, 
In a similar vein, Senator Roman L. Hruska stated: i 

i 
Mr. President, beclluse block grants would leave the responsibility of law i 

enforcement and .the control ~f :tte funds w~t~ ,the Sta~e govermnents, ~he progr~ I 
would also contam the (\()ordmatlOn and fleXIbility reqUIred. State plannmg agenCIes i 
would be able to estab~ish coordinated, comprehensive State plans and establish I 
priorities governing law enforcement agencies and the systems of courts and l 
correctional, as well as penal, institutions. This is best accomplished at the State lev~l. i j 
State plans would be designed and created by persons with an expertise in all aspects of t .. ;¥ 
law enforcement in their State and municipalities. They would l1ave Brsthand, at·home L·l 
Understanding, information, knOW-how, and "feel" for conditions, needs, and r~! 
priorities. (114 Congo Rec. 12324 (daily ed, May 10, 1968).) 11 

I' 
It should be noted that a pure block grant is dermed normally as one made f 1 

to a State or a unit of local government for a broad functional area with the !! 
decision as to its exact application left to tht~ recipi~nt. The LE~ program, as 1'1 
noted by Senator Hruski\, ~ho. was a cosponsor WIth Senator Dlfk~en. of ~e l~; 1 
block grant amendment, 18 nOlt a pure block grant program wltbm t111S. '! 
definition. (114 Congo Rec. 12824 (daily ed. May 10, 1968).) The Safe Streets ki 
Act, while leaving the selection and imph~mentation of law enforcement In 
programs with the States, imposes certain conditions for the approval of grants r 1 
with which the SPA's must comply. Thus, LEAA must see that the plans Ii 
submitted by the SPA's are truly compreh.ensive m1d clearly outline the V! 

VI 
},' ~ 
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projects for which funds are requested. Furthennore, Section 501 of Title I of 
the Safe Streets Act (82 Stat. 205,42 U.S.C. 3751) provides that: 

The Administration (LEA A] is authorized, after appropriate consultation with 
representative:> of States, and units of general local governmen.t, to establish such rules, 
regulations, and procedUres as are necessary to the exercise of its functions, and are 
consistent with the stated purpose of this title. 

Under this authority, LEAA has established procedural gUidelines for the 
,preparation and submission of comprehensive plans, and fiscal guidelines for 
the expenditure of funds, In addition, LEAA has established certain conditions 
with which the SPA's must comply. The purpose of these guidelines and 
conditions is to assure that the SPA's follow sound ad:ministrative and fiscal 
management policies in the utilization of the block planning and action grants. 
The imposition of these guidelines and conditions is consistent with the Safe 
Streets Act, which specifies that each comprehensive plan shan "provide for 
such fiscal control and fund accounting procedures as may be necessary to 
assure proper disbursement of and accounting of funds .:eceived under this 
title" (82 Stat. 201,42 U.S.C. 3733(11)) and shall "provide for the submission 
of such reports in such form and containing such information as the 
Administration may reasonably require" (82 Stat. 201; 42 U.S.C. 3733(12)). 
This imposition ig also consistent with Section 521 of Title I of the Safe Streets 
Act (82 Stat. 208\. 42 U.S.C. 3769), which provides: 

(a) Each recipient of assistance under this Act shall keep such records as the 
Administration shall prescn'be, including records which fully disclose the amount and 
disposition by such recipiel1Jt of the proceeds of such assistance, the total cost of the 
project or undertaking in connection with which such assistance is given or used, and 
the runount of that portion of the cost of the project or undertaking supplied by other 
sources, and such other records as will facilitate an effective auclit. 

(b) The Administration and the Comptroller GemJral of the United States, or any of 
their duly authorized representatives, shall have access for purpose of audit and 
examinations to any books, documents, papers, and records of the recipients thn,t are 
pertinent to the grants received under this title. 

LEAA has also established grant conditions with respect to copyrights and 
patents, which are designed to assure that the benefits of one State's efforts 
with block grant funds may be freely utilized by other States or .1.;riits oflocal 
government without the imposition of royalties. Similarly, LE.A:A imposes a 
condition requiring th!it the States and units of local goverrunent receiving 
block grants comply with Title VI of the Civil Rights Act of 1964 N2 U.S.C. 
2000d (1-6)(1971).) The application of Title VI was speCifically discussed 
during hearings on the Safe Streets legislation before the Senate Judiciary 
Committee's Subcommittee on Criminal Laws and Procedures. The Attorney 
General stated at that time that Title VI of the 1964 Civil Rights Act would 
apply to all grant programs. • 

None of the conditions or guidelines imposed by LEM is in conflict with 
the basic principles of the Safe Streets Act block grant concept tmder which 
the States and not the Federal Government have the right to determine the law 
enforcement programs to be funded with block action grants. 
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Plaintiff's Contentions 

The plaintiffs contend that under 16 U.S.C. 470, LEAA in making its block 
action g1ant to Virginia was required to take into account the effect of the 
proposed prison facility on Bo\lwell's Tavern, which is in the Green Springs area 
and which is included in the National Register maintained by the National 
Trust for Historic Preservation in the United States. Plaintiffs further contend 
that 16 U.s.C. 470 requires the Associate Administrators of LEA A to give the 
Advisory Council on Historic P~eservation and opportunity to comment on the 
proposed undertaking. 

The imposition of such requirements on LEAA is contrary to the legislative 
mandate of Congress in writing 'the block grant structure into the Safe Str,eets 
Act. Under the act, :LEAA has no authority to dictate to the State of Virgjnia 
how its block action grant funds shall be utilized. The States have the right to 
order their own law enforcement priorities, and LEM has no authority to 
approve or disapprove specific law enforcement programs proposed by the 
States in their comprehensive plans, so long as those programs are within the 
scope of the act. 

Virginia, in fiscal year 1970, included $225,000 for the Green Springs 
project in the comprehensive plan approved by LEAA. The 'Green Springs 
project is authorized under Section 301 of the Safe Streets Act (82 Stat. 199, 
42 U.S.C. 3731(b», which provides in pertinent part that: ' 

(b) The Administration is authorized to make grants to States having comprehen· 
sive State plans approved by it under this part, for-

.. 

(1) Public proteotion, including the development, demonstration, evailua· 
tion, imp1£..llentation, and purchase of methods,devices, facilities, and 
equipment designed to improve and strengthen law,eltforcement and reduce 
crime in public and private places. 

.. * * * 
(4) Construction of buildings or other physical facilities which would fulflill 
or in1plement the purposes of this section. 

Virginia's fiscal year 1970 comprehensive plan met all of the requirements 
established· for comprehensive plans by the Safe Streets Act and the guidelines 
established by LEAA. Accordingly, LEAA was required under the terms of 
Section 303 to award Virginia its allocated share of the fiscal year 1970 block 
action grant funds: appropriated. by Congress. LEAA was without authority to 
take any other action. . 

The Associate Adi>1inistrators of LEAA have not acted in Violation of any 
Federal statute. The unique nature of a block grant as pr9viged by the Safe 
Streets Act removes from the Administrators any discretion \ over the ultimate 
uc~ to which approved funds are put, so long as that use is consistent with 
LEANs guidelines and the plan originally approved. Insofar as their discretion 
has already been exercised in the approval of the plan for fiscal year 1970, the 
Court should not upset an administrative decision unless it can be shown that 
the discretion of the Administrators has been abused. It cannot be said that the 
Administrators have abused their discretion by granting funds for the Green 
Springs site, since no specific site was proposed in the 1970 plan, nor was any 
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specific site required to be proposed by Virginia under the block grant concept. 
Even if the Administrators were required to seek the advice of the Advisory 
Council on Historic Preservation, they still could not have required Virginia to 
follow the advice of the Council. 

The complaint is premature insofar as it concerns the 1971 fiscal year 
appropriation, since Virginia has not yet submitted its 1971 comprehensive 
plan. The appropriate l10urse of action which should be followed by the 
plaintiffs would be to prt;\sent their complaint to the Virginia SPA in an effort 
to influence the exercise ()f their discretion when the plans for fiscal year 1971 
are submitted. 

The plaintiffs also contend that LEAA's block grant to Virginia violates the 
National Environmental Policy Act (42 U.S.C. 4321 et seq. (1971)) because the 
proposed prison facility will result in irreparable environmental degradation 
and destruction of the histori\~al, architectural, and aesthetic value of the Green 
Springs area. ' 

This is clearly not the case'. The National Environmental Policy Act states 
that: 

It is the continuing responsibHity of the Federal Government to use all practicable 
means, consistent with other essential considerations of national policy, to improve 
and coordinate Federal plans, functions, programs and resources to the end that the 
Nation may ••• (4) Preserve important historic, cultural, and natural aspects of our 
national heritage, and maintain j wherever possible, an environment which supports 
diversity and variety of individual choice, and (5) Achieve a balance between 
popUlation and resource use which will permit high standards of living and a wide 
sharing of life's amenities .••• (Emphasis added.) 

If this act could be read as requiring a Federal agency to Withhold grant 
funds-and it is not clear that this is the case-the act still would not apply to 
LEAA's block action. grants. The declarations and purpose proVision of the 
Omnibus Crime Control and Safe Streets Act ot 1968 (82 Stat; 197,42 U.S.C. 
3701) states that: 

Congress fmds that the high incidence of crime in the United States threatens the 
peace, security, and general welfare of the Nation and its citizens. To prevent crime 
and to insure the greater safety of the people, law enforcement effort~ must be better 
coordinated, intensified, and made more effective at all levels of government 

. Congress fmds further that crime is essentially a local problem that must be dealt 
WIth by State and local governments if it is to be controlled effectively. 

It is therefore the declared policy of the Congress to assist State and local 
go~ernments in strengthening and improving law enforcement at every level by national 
aSSIstance. It is the 'purpose of this title to (1) encourage States and units of general 

. local ~overnment to prepare and adopt comprehensive plans based upon theil: 
evaluatIOn of State and local problems of law enforcement; (2) authorize grants to 
States and units of local government in order to improve and strengthen law 
~nforcement; and (3) encourage research and development directed toward the 
Improvement of law enforcement and the developmer:t of new methods for the 
prevention and reduction of crime and the detection and apprehension of criminals. 

This is a clear statement of a "national policy" that crime must be dealt with at 
the State and local level. Under the block grant approach set out in the Safe 
Streets Ai;t, the States and local governments have the right to choose their 
OWn law enforcement programs. To apply the National Environmental Policy 
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Act to require LEAA to withhold block grant funds would be inconsistent with 
at least equally compelling "essential considerations of national policy" 
embodied in the Safe Streets Act. 

Legal Opinion No. 70-15-Title I Eligibility of Personnel of 
Massachusetts Registry of Motor Vehicles and the Division of law 
Enforcement of the Massachusetts Department of Natural 
Resources-December 7, 1970 

TO: LEAA Regional Administrator 
Boston 

, 
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II t to improve and strengthen law enforcement." Since "law enforcement" must 
I I have the same meaning in Part C as in Part D, the Massachusetts agencies and 
It their employees cannot be considered "law enforcement agencies" or "law 
il enforcement personnel" for Part C purposes. Thus, neither ,agency may receive 
! 'I a grant for agencywide purposes, such as agencyreorgailiZa:tion, recruiting of 
11 personnel, or training of personnel. And employees of the agencies are not \ I eligible for assistance-such as executive development fellowship grant~-

I
! available only to "law enforcement officers." 
I However, this does not mean that the agencies and their employees are 

il ineligible to receive any kind of assistance under Part C. Under Part C, LEAA is 
t.11 limited to making grants to States and units of general local government. Each 

1 State must make at least 75 percent of its block grant funds available to local 
1 units. However, the act imposes no .limitations on the range of grantees to 
·1 whom the States and cities may disburse their respective shares of LEAA 

This is in response to your request for an opinion as to the eligibility for I funds, so long as the funds are used for programs and projects to improve and 
Title I assistance of personnel of the Massachusetts Registry of Motor Vehicle:>. ! strengthen law enforcement. Thus, the Massachusetts State Criminal Justice 
You have been advised that personnel of that agency are not eligible for Law I Planning Agency (SPA) or a local unit, in the State may disburse funds to the 
Enforcement Education Programs (LEEP) assistance. You wish to know , Registry of Motor Vehicles or the Department of Natural Resources for any 
whether the agency is eligible for assistance under Part C. You also question .,!I. qualifying crime control program in which the agencies have the authority to 
the eligibility of the Division of Law Enforcement of the Massachusetts participate. For example, the Registry orMotor Vehicles could receive a grant 
Department of Natural Resources. I from the State or from a city to participate in a program relating to motor 

In the opinion of this Office, the advice concerning the eligibility forL§EP ;\' vehicle theft. And the Division of Law Enforcement of the Department of 
assistance of personnel of the Massachusetts Registry of Motor Vehicles,Js:o:i}.:;,1 Natural Resources could receive grants to participate .. m,programs relating to 
correct and applies as well to personnel of the Department of Natunl1)'f civil disturbances or narcotics violations. '." . 
Resources. i I . For the same reasons, this Office previously issued an' opinion that the 

Section 406 of the Omnibus Crime Control and Safe S,t~ets ~ct o.f 1968 I! District of Columbia Fire Department may not be given a grant for the 
(Public Law 90-351) authorizes forgivable loans and grants}or Insemce law 1 f purposes of general departmental reorganization and sensitivity training for 
enforcement officers and persons desiring careers as law enforcement officers. ? I departmental personnel; but may be given a grant to buy protective canopies 
"Law enforcement" is dermed by Section 601(a) to include "all activities liil:,.Jor fIre trucks for use in fighting fires during riots. The primary function of the 
pertaining to crime prevention or reduction and enforcement of th,e criminal li.~;::'D.C. Fire Department is firefighting, not crimefighting; hen~e! .a grant to 
law" (emphasis added), The LEEP Manual (Chapter m-B-2) defines "la\\,. '~~ reorganiz~ the department or to support the general actiVIties of the 
enforcement officer" (police component) as includingernployees of any ! { department would not be within the scope of Part C. However, the protective 
Federal, State, or local agency "having as its primary function the enforcement !d:, canopies V:fould be usefl:'I,.,?n1y dugn~~ots ~nd 0t!ter civil disturb~l1ces, ~d 
of criminal laws, .in general ... " and as excluding employees of any agency 1:J thus would, be authorized:Oy the prOVlSlons of SectlOn 301(b) relatmg to CIvil 
the primary function of which is the enforcement' of civil, regulatory, or II disorders. . 
administrative law ... even though arrest powers may be associated with the [I In s.ummatY, agencies which are not primarily engaged in the enforcement 
position," mUTIng from "S11CCial poHce or deputy cOn:unissions issued by a unit 1 f of the criminal law, but rather ,have as their primary function the irnplemen­
oflocal, State,. or Federal government:".' l( tation of civil, regulat.ory~ or~dm.inistrative law, are not "law enforcement" 

Tllis LEEP regulation is perfectly consistent with the languag~ and ! I agencies for Part C eHgibility purposes even though they may have some 
legislative hi~tory of Title I,and expressly excludes the two Mas8tl.Qlillsetts. ,·r'l! criminal law enforcement powers. Sinlilady, employees of such agencies who 
sh>encies about which you inquire. Both are regulatory ageni::irs ~oncerned with Ii ?re .~ot prima~~ engaged in the e~forcement of the criminal la~ are not 
the implementation of specialized areas of administrative lavi:-Neither agency is I i mdlVldually ebgIble for Part C assIStance as "law enforcemenf . officers. 
primarily concerned with enforcement of the criminal law. Since they do not ij However, such agencies and employees may receive assistance for the purpose 
meet the "primary function" criterion, the fact thid their employees have and fj of participation in programs or projects 'which qualify under Part C. In such 
may occasionally exercise peace officer powers does not qualify them as r j' cases, eligibility is based upon the program or project rather than upon the 
cnminallaw enforcement officers in the context of Title I. jl f nature of the agencies or the employees. " 

It is also the opinion of this Office that a similar "primary function" test: 1 
must be applied. to determine eligibility of agencies aild individuals under Part !,:i 
C, which authorizes block and discretionary grants for "programs and projects r'f 
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Legal Opinion No. 70-16-0efinition and Usage of Technical! ~ well-settled principle of statutory construction that the interpretation of the 
Assistance Under Titie I of the Safe Streets Act-December 8, 1970 (:\ tennin our act should be guided by reference to these laws.3 

1'1 The tenn "technical assistance" traditionally has been associated with 
TO: Associate Administrators, LEAA 

1
· .1 programs of international assistance. However, in recent years, the term also 
I has been employed in the language of many of the statutes which authorize 

As requested,this Office has reviewed LEAA's technical assistance I r programs of Federal domestic assistance. While an examination of the 
authority. !l legislative and administrative materials relating to these programs reveals no 

Title I of the Ommbus Crime Control and Safe Streets Act of 1968 (Public i I comprehensive definition of "technical assistance~" a comprehensive definition 
law 90-351) directs LEAA to assist States and local governments in IJ can be gleaned from the proliferation of social science literature relating to the 
strengthening and improving law enforcement. The principal thrust of LEA A's l'i subject of international and domestic assistance. These materials generally 
efforts has been through the block grant program. However, the States and ~ ... 1 describe technical assistance as the communication of knowledge, skills, and 
units of local government have a need for expertise that will enable them to L I know·how.

4 
The means of communication are said to include the provision of 

utilize effectively the funds they are granted. This need begins with the I :1 expert advisory personnel, the conduct of training activities and conferenr.es 
development of planning techniques and action programs. It carries through to 11 and the preparation and dissemination of technical publications.s ' 
the provision of training programs and the preparation of infonnational j'\ The phrase "the communication of knowledge, skills, and know-how by 
manuals in selected areas of law enforcement. ' . \ means of expert advisory personnel, the conduct of training activities and 

LEAA has atte~pted to meet this need by pr?viding technical ~ssistance to,! I conferences, and the preparation and dissemination of technical publications" 
the States and unIts of local goverrunent. The 1ll1portance of thIS effort was 1 \ would appear to provide a satisfactory working definition of the tenn 
underlined by LEAA in testimony before the House Appropriations Com- 1 ! "'technical assistance/' and it is suggested that this defmition be adopted. The 
mittee on the llScal year 1971 appropriation. It was stated theIc that "to a! ! three categories of means of communication are broad enough to encompass all 
large extent the Yal~e of the grant.ill-aid program depends on the amount and I ~ of the technical ?ssi~tance activities in which LEAA has engaged to date, aa 
quality of technical assistance which LEAA can provide.>'. In fiscal year 1971, (i well as those which It contemplates undertaking in the future. The nature of 
a llUmb.er of questions have arisen regarding the scope and range of techniCalll' these activities has been made clear to Congress in LEAA's fiscal year 1970 and 
,assistance which LEAA is autllorized to provide. This memorandum will ( i 1971 budget presentations, and Congress has provIded implicit approval of 
attempt to define what is meant by technical assistance and to identify t I ~hese pw~ams by tacit acceptance of the presentations and approval of 
authorized technical assistance projects and their associated costs. I.' . t mcreases Ul the amount of funds appropriated for technical assistance 

The Definition of Technical Assistance 

Section 515(c) of the act authorizes LEM: 

1 .. 1 purposes.6 

f ! The proposed definition also conforms to the program~ established by other 
i~ go"e~ent agencies in their domestic assistance programs. 7 Thus, this 
11 ?efImtlon not only finds support in the legislative histpry developed by LEAA 
i I ~11 the Congress, but also in the usages of other programs in the field of 

••• to cooperate With and render technical assistance to States, unit$ of general r'l; mtemationaland domestic assistance. 't 
local government, combinations of such States or units, or other public or private Ij 
agencies, .orsanizations, or instituti.ons in matters relating to law enf.orcement. I'i, Technical Assistance. Projects 

The act, however, does not define Htechnical assistance," and there is no! t ?~e budge~ presentations for LEAA's fiscal year 1970 and 1971 appro­
pertinent legislative history t() assi~t in determining what Congress meant by Ii pnab~~s speCIfically allocated a certain portion of the total appropriation to 
the term.:l However, the tenn is found in the enabling legislation of other1j. be utilized fo.~ the. implemeilt.ajion of technical assistance projects under 
government agencies which carry ollt technical assistance programs, and it is a !t~i·· '.::-·~~3-.":'· . ..:..,,~..:.:;..-

t

· ~ .~\.J. Suthe.rland! Statutory Constrnction, Sections 6101-6105 (3rd ed. 1943); Keifer v. 
'}fearing'J on H.R. 17575 Before the Subcommittee on the Departments Of State,! Re~onstrnction Fmance Corp., 306 U.S. 381 (1939). 

JI/stlce, and Commerce, tile Judiciary and Related Agencies of the House Committee on I sM. Domerque, Technical Assistance (1968), Volume 2, pp. 46·52. 
Appropriations, 91st Congress, 2d Session, Part 1, at 903 (197G) (hereinafter refened to i· ~ ti Id., at pp. 53-72. See alS.o, Martin, Technical Assistance: Tlte Problem of imp/emellta. 
11$ ~Fr 1971 Hollse Appropriations Hearings'~. II o~, 12 Public Administration Review 258 (1952). 

The act.in Se~tion 303. also requires thnhach Siate Criminal Justice Planning Agency 11 Hearingl on H.R. 12964 before tlte Subcomm. on tlte Depts. of State, Justice & 
In H$ comprehenSive phm shall "dem.onstrate the willingness of the State to contribute 11 t Commerce, the Judiciary, & Related Agencies of the House Comm. on Appropriations, 
technical assistance or servlces for programs and projects contemplated by units of general 1 91st Co~g.,.l:;t Sess.! Pt; 1, at 101!J·14 /1969) (hereinafter referred to as "FY 1970 House 
local govemment." j .~ APP7ropnatlOns Heanngs ') andFY 197) House Appropriations Hearir.gs, supra, at 878-9. I . i Many .of these programs are described in the Catalog of Federal Domestic Assistance li (1970): The catal.og was prepared by the Office .of Economic Opportunity for the 

! ' ExecutIve Office and is an anth.oI.ogy of all governmental d.omestic assistance pr.ograms. 

II J 
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Section SlS(c) of the Safe Streets Act. The remainder of the appropriation was \ 
allocated for other purposes, such as administrative expenditures, planning 
grants, action grants, and the Institute. It is necessary to defme carefully the 
types of program8 which qualify as technical assistance programs in order to 
pro'lidc a working rule for the allocation of expenses to the technical assistance 
fund. 

There is a wide tange of programs ·which faU within the proposed defmition 
of technical assistance and the limitations imposed by Section SIS ofthe act. 
Tcchn1cal ass;st~nce, in the context of the block grant concept, is the primary 
way, and in many instances the only way, in which LEAA c~n respond 
effectively to the needs of the States and cities for specialized direction in areas 
in which they lack the necessary expertise~ The interaction of technical 
assistance and action grants can accelerate adoption of improvements in all . 
nspects of law enforcement. As the LEAA program expands, it is anticipated 
that the States and units of local government will developimuch of the needed 
expertise, but at present there is a vacuum which must be ruled by LEAA. 

Generally I technical assistance programs which would fall within the 
proposed deimition and the limitations of Section 515(0) of the act lnclude: 

1. Conferences, lectures, seminars, workshops, and demonstrations. 
4. OnsUe assistance, training, and publications; . 

., To assIst planning and operating agencies in developing and implementing 
comprehensive criminal justice planning and management techniques. 

til To nssist planning and Operating agencies in identifying the most effective 
techniques of controlling specific crime problems. 

• To aSSIst State and local agencies in implementing new law enforcement 
programs and techniques. 

.. To assist citizen action groups and other nongovernmental groups in 
developing projects to participate in State and local crime control efforts. 

Speciflc technical assistance llrograms which have already been undertaken by 
LEAN' and which could clearly be conducted in the future inchlde: 
111 Training workshops in comprehensive criminal justice planning for regional 

groupit1gs of States. 
• Regional workshops on financial management of block grant programs. 
It Nationnl workshops on planning correctional elements in State plans. 
• Annual national workiliops of State Crim.inal Justice Planning Agency 

(SPA) directors., and LEAA persontliil'toi;,cvaluate the previous year's 
nctivities, resolve,ptoblems, and· explore the major issues to be faced in the 
following year,,;;" .' 

• Workshops',o·rt organilted crime programs. 
• LEAA program division consultations with virtually all States on pro­

gramming in one or more of the major crime control areas. (police, courts, 
corrections, disorders, organIZed crime), 

• Direct consultation with operating agencies in the corrections and organized 
crime areas (similar efforts are anticipated in the courts and financial 
management 'llreas), 

IISeo FY 197() l{oIJ~'c. Appropriations Hetlrill$S and FY 1971 HOUse Appropriatiolls 
Hearings, supra. 

3S 

o Publication and di~semination of planning and action gUidelines. 
• Multi·State meetings of SPA directors by LEAA regional offices to help 

States resolve problems of policy, fund administration, and programs. 
I t should be noted that technical assistance cannot include onsite assistance 

in the actual day-te-day operations of a law enforcement agency. Such 
~istance, i$ specifically forbidden by Section 518(\\) of the act; this was 
underlined by the Attorney General in the recent hearings on the proposed 
amendments to the act. 9 Techn!cal assistance would, however, encompaSS 
assistance relating to the organization, administration, and general operational· 
efficiency of law enforcement agencies and law enforcement planning units. 

Costs Allocable to Technical Assistance 

-The authority to provide technical assistance under Section 51S(c)is vested 
in "the Administrationll (of LEAA) and thuS is not limited to any particular 
progmm area or organizational component. In the lEAA flSCal year 1970 
presentation to Congress, it was made clear that the Office of Law 
Enforcement Programs (OLEP), the National Institute of Law Enforcement 
and Criminal Justice, the Office of AcadeJnic Assistance (OAA), the National 
Criminal Justice Information and Statistics Service (NcnSS), and the Regional 
Offices would provide technical assistance and would expend technical 
assistance funds. Accordingly, projects and acti'lities of all of these program 
offices can be charged against LEAA's technical assistance allocation. 1 0 

At the same time, it must be recognized that the technical assistance funds 
are limited. Where a program falls within the Institute's authorizing proviSion 
(~ection 402) br NCJISS's provision (Section 515(b», for example, considera. 
hon should be given flirst to charging the costs against program office 
allocations and not technical assistance. 1 1 • 

!fl order accurately to reflect the actual costs incurred in rendering technical 
assIstance, all of the direct and identifiable costs incurred in the conduct of 
technical assistance projects normally should be charged against the funds 
allocated for teclmical assistance purposes. The elements of cost which 
~eneral1y will be encountered in the provision of technical assistance 
tnclude: salary, travel. per diem. materials, rent, and postage. For example, the 
salary paid to a consultant and the travel and per diem expenses of staff 
members and consultants, when they are participating in technical assistance 
programs, should be charged against technical assistance funds, for these costs 

9Hmri/lgs Oil R.R. 14341, 15947 & Relati?d Proposal!/. be/ore Subcommittee No. So/ 
the nouse Committee 011 the Judiciary, 91st Congress, 2d Session, at 630-631 (1970j. 
.. ~echn}cal assistance funds should be used sparingly by the Institut~ since the 

!eglslat1V!) hIStOry of fiscal. year 1971 LEAA appropriation makes it clear that Congrcs:; 
Intended, the institute to have $7.5 million and no mo.re unless it specifically approved an 
increase m this amount. Accordingly, allY undue increase in Institute expenditures through 
techn,lcal assistance would be looked otl unfavorably by Congress. See generally, Ute 
Con~ssi0lllfl Record for Thursday, May 14,1910, . 

In a gIVen fiscal yea,r, reference should fIrst be made to annual LEAA i1pproprlatk;ns 
hcarl~s to detennine where to allocate Ute costs of a particular pIogIam. If the record 
estabhshed at the hearings identifies the fund to"be ehaIged for the program, the costs of 
the p~ograms should be charged to tllat fllnd. 

f 
I 
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1 f 
are both direct and identifiable. (The salary of a LEAA staff member would i 1 
be indirect and not identifiable unless all he did was provide technical t I 

'st ) 11 a$S1 anee. 1 ' 
Although these salary I travel, and per diem costs traditionally are charged to I I 

funds allocated for administrative purposes, there is adequate authority in the 1, 
House Appropriations Committee hearings on the fiscal year 1971 budget I I 
requests 10 permit LEAA, in appropdate cases, to charge the salary of !. I 
consultants and the travel costs of consultants and LEAA personnel against II 
technical assistance funds. t 2 Where technical assistance projects are conducted! 
by independent contractors, the entire contract cost incurred in conducting the . ! 
project should be charged against technical assistance funds. I I 

! 1 
I .l 

Conclusion" ) i . q 
It is recommended that "technical assistance" be defined in the act as "the f i 

communication of knowledge, skills, and knuw-how by means of the provision II 
of expert advisory personnel, the conduct of training activities and confer· ( 1 
eneas, and. the preparation and dissemination of technical publications." In ! ! 
applying this definition to determine the costs allocable to technical assistance, l J 
a program or project should first be identified as a program to which technical f I 
assistance funds can be allocated. All of the direct and identifi~,ble costs of IIi 
these ptograms and projects, excepting the salary of LEAA personnel, should . 1 

be charged to technical assistance. . i ! 
. 11 

Legal Opinion No. 70-17-lnterest Accrual on LEEP Awards- II t 
December 11, 1970 I ! 

Ii 
I ! l . 

if 
TO: Director 

Ofilcc of Academic Assistance, LEAA 

This is in response to your memorandum of November 24, 1970, requesting ! 
an opinion as to whether, in view of Section 203 of the Intergovernmental I 
Cooperation Act of 1968 (40 U.S.C. 531, 42 U.S.C. 4201, et seq.), which I J 
permits States to retain interest aC.CfUing on certain Federal grant fund~, your r .\' 
office mny continue to require both public and private institutions to return j 

interest accruing on Law Enforcement Education Programs (LEEP) funds. II 
In Ule opinion of this Office, Ule Intergovernmental Cooperation Act does !i 

not apply to LEEP awards and y.ou should continue to recover accrued interest II 
from both public and private institutions. I i 

Section 203 of U1C Intergovernmental Cooperation Act of 1968 provides! t 
that "States shall not be held accountable for interest earned on grant-in-aid 1 f 

1 '.I The salary of LEAA personnel who perfonn nothing but technical assistance, while 11 
dIreet and IdentifIable, sl\Ollld not be charged against technical assistance. Salaries of I ! 
tlO'Ycmmcnt . personnel (UC n9nnaily considered administrative expenses, and there is I f 

llotlutlaln the hearin~ to indlc:lte that these e~penses wpuld be charged against teclmical!l { 
llS$lst/lltCQ funds. ; 1 

), \, .. II 
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funds, pending their disbursement for program purposes" (42 U.S.C. 4213). 
:'.State" is ~efmed by Se~~on 102 of the act to include "any agency or 
mstrumentality of a State (42 U,S.C. 4201(2), which presumably would 
include State educational institutions. However, Section 106 (42 U.S.C. 
4201(6)) defmes "grant" or «grant-in-aid" to mean money or property paid or 
furnished to a State under a ftxed annual authorization which either: 

(i) requires the States or political subdivisions to expend non-Federal funds as a 
c?ndition for the ~ceipt of money or property from the United states or (ii) specifies 
dire~Uy, or establishes by. ~eans of. a. ~onnula, the amounts which may be paid or 
furmshed to States or politIcal subdivlSlons, Or the amounts to be allotted for use in 
each of the States by the States, political subdivisions, or other beneficiaries. 

J 

Moreover, Section 106 expressly excludes "loans or repayable advances." 
Since LEEP awards are essentially loans or repayable advances, it is arguable 

~t they a~e expres~ly ~xcluded from the coverage of the act. In any case, 
since LEAA s authonzatlOn for the LEEP program does not require matching 
contributions by LEEP grantees and does not set forth a fixed formula for 
~vision ofLE~P ~unds among the St~tes, it seems clear that the LEEP program 
IS not a grant-tn-aid program of the kind Congress had in mind when it enacted 
the Intergovernmental Cooperation Act. In view of the fact that the 
Comptroller General testified against the interest provision on'the grounds that 
there w.as "no valid reason" for it (3 1968 U.S. Code, Congo & Adm. News, p. 
4247), It can be presumed that he will interpret it narrowly. 

Therefore, the conclusion is that the Intergovernmental Cooperation Act 
does not apply to LEEP awards and that the Office of Academic Assistance 
should continue to apply the general rules announced by the Comptroller 
General to govern the disposition of interest accruing on Federal funds in the 
hands of public or private grantees, i.e., that: ' 

, .•• interest earnt;d o~ funds so granted by the United states, as a result of deposit 
III banks and delar ill usmg the funds for the purposes for which granted, inures to the 
benefit of ,the Umted states rather than to the grantee and llnt'lct the tenn~ of Section 
3617, ReVJSed Statutes, 31 U.S.C. 484, should be accounted for and deposited in the 
Treasury as miscellaneous .receipts. (42 Compo Gen. 289,292.) 
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Legal Opinion No. 71-1-Nebraska Jurisdiction Over LEAA 
Funds-February 8, 1971 

'f0: Executive Director , 
Nebraska Commission on Law Enforcement and Criminal Justice 
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is in the executive branch and subject to the 

For the reasons stated above, if Legislative Bill 225 were enacted in its 
present form, the Nebraska Commission on Law Enforcement and Criminal 
Justice would be considered ineligible to receive block planning and action 
grants from LEAA. 

At your request, this Office has reviewed Legislative Bill 225, w~ich was 11 
introduced in the Nebraska Legislature on January 13, 1971. The bill would t4 Legal Opinion No. 71-2-Grants to Indian Tribes-Febru­
amend Section 81-1423 of the Revised Statutes of Nebraska, which relates to r l ary 23, 1971 
the powers and duties of the Nebraska Commission on Law Enforcem.ent and II 
Criminal Justice, the agency designated by the Governor to receIve and 1 I TO: Indian Affairs Specialist, LEAA 
administer Federal funds made available to the State by LEAA pursuant to the I~~ Discussions have been held with the Bureau of Indian Affairs (BIA) on the 
Omnibus Crime Control and Safe Streets Act of 1968, as amended (public L.aw ~1'",I, questions of (1) qualification of Indian tribes as local units under Section 
90-351 as amended by Public Law 91-644). The amendment would proVlde ! 601(d), and (2) which Indian tribes should be eligible for 100 percent grants 
that fu~ds recei'ved by the Commission "shall first be used for. funding those ,.j under Section 301(c) of the Omn.ibus Crime Control and Safe Streets Act of 
qualifying State projects approved by the Legislatur~"d and ~thouldt althso pr~Vltt'de! 1968, as amended (public Law 90-351, as amended by Public Law 91-644). 
that communications equipment may not be acqUlre WI ou e wn en ~ In the opinion of this Office, Section 601{d) embra,ces those Indian tribes 
approval of the' director of the telecommunications division of the Department I'! that actually exercise the full range of criminal jurisdiction in the same sense as 
of Administrative Services. a city or county. However, "Indian tribe" as used in Section 301(c), as 

The first provision of the amendment would be inconsistent with the Safe \(1: amended, is much broader and should include any recognized group of Indians 
Streets Act, since it would vest in the legislature ultimate discretion over the ..... eligible for any form of LEAA assistance. Thus, an Indian tribe, community, or 
distribution of LEAA funds which, under Section 203 of the act, must be rl other group not qualified under Section 601(d) for treatment as a local unit 
vested in a "State planning agency" created or designated by the Governor and 1l 0\ might be eligible to receive a single grant for a drug abuse program or for use in 
subject to his jurisdiGtion and control. . . . .J upgrading its criminal justice competence with a view toward eventually 

Section 203 expressly provides that the State Cnmmal Justice Plannmg ,'} reclaiming criminal jurisdiction from the State and qualifying under Section 
Agency (SPA) desig\1ated by the Governor to receive and administer LEAA L I 601(d). All ~uch grants ~houl~ be On a 100 p~rcent ~atching.basis if the group 
planning and action grants must have the authority to "defme, develop and r't or commumty can be ldentIfied as an Indian entlty for any governmental 
correlate programs and projects" and "establish priorities" for law enforcement [.~ purpose. 
improvement throllghout the State. It is not inconsistent with this requirement lIOn the basis of advice from this Office, BIA has agreed to develop two 
for the State legislature to prescribe the size, composition, or oth~r 11 definition!; of "Indian tribe." One definition would be for Section 601(d) 
characteristics of the agency, or to provide that the agency shall operate m I J purposes and would be designed to include those tribes that exercise full law 
accordance with State fisca1 and administrative procedures, such as State 111 enforcement powers and thus should be eligible for grants to support all or any 
procurement audit or fund expenditure poliliies, so long as they are not ! aspects of law enforcement. The other definition would be for Section 301.(c) 
inconsistent ~ith F~deral policies. However, the Governor's jurisdiction over L 1 100 percent funding purposes and would inClude all tribes, groups, bands, 
and responsibility for the .i\gency must be clear and the agency must retain the r i communities, or other Indian entities recognized by the Interior Department in 
essential authority to develop and approve programs and projects and '\( f any way. All Section 601(d) and Section 301(c) Indian tribes would be eligible 
determine the order of priority for funding them. The legislature may grant or , t for taD percent grants. 
Withhold State funds to provide the non-Federal share of the costs of such I 
programs and projects, but it may not, as Bill 225 would do, substitute its own I i 
judgment for that of the SPA with respect to the distribution of LEAA grant i Legal Opinion No. 71·3-Proposed New Hampshire Statute on 
funds. " II SPA-February 9, 1971 

There is no objection to the second part of the amendment, which would l'~ 
requIre that written approval be obtained from the Department of Administr~' I I TO: Director, New Hampshire Governor's Commission on Crime and 
tive Services prim to the acquisition of comm~nications equi?ment. It. IS I.{ Delinquency 

permissible for an SPA to be requi~ed to op~rate ~n accordanc~ WIth stateWIde '\ Upon request, trus Office has reviewed a letter which sets out the general 
procurement pOlicies designed to msure umformlty and consIstency through- } 1 outline of a proposed New Hampshire statute to establish a "State Commission 
out the State in tIle acquisition of eqUipment. In any case, the Department of " C db t,~ on rime and Delinquency" to replace the existing commission establishe y 
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the, Governor. ~he question is whether the proposed commission would qualify If 
10 tec~ive LEAA rundsunder tlle Omnibus Crime Control and Safe Sneets Act! I 
or 1968, as amended (Public Law 90.351 .• as amended by Public Law 91-644) It 
llnd LEANs guidellnes. II j 

SInce th1$ Office has not seen the actual text of the proposed statute, it 'I' 

crmnot offer an opinion as to whether the new commission would comply with i ' 
!lIe act and LEAA regulations. However, the general outline of the statute set ( ! 
out ,in, the letter suggests s~veral possible pOints of c?nflict. The first is the 1,1 
matter of the new commISsion's membership. SectIOn 203(a) of the act I t 
Jcquf.tes tllat the LEAA State Criminal Justice P_lanning Agency (SPA) "shall be r ] 
created or designated by the Chief executive of th,e State and shall be subject l,{ 
!O his juriw1cUon.'r This has been interpreted to melln that tile State Governor II 
must have the authority to select and appoint at least a majority of the 11 
agency's members. TIle leHer seems to contemplate that the Governor wouldj'! 
appoint all ot tho' members, but that 14 of the 21 members would be "selected 11 J 
for apPointment'1 by others. This would not comply with thu act. It would be 1 "'1 
permiSSible to have a majority of the members nominated or recommeo?ed by I i 
adler Individuals or organiZations, but the statute would have to make It clear I I 
thllt the Governor retains the ultimate authority to approve tile selection of a 'I't 
lrI!tjorily of the members.,. , 'f 

TIle second point of possible conflict witil the act is the matter of j ! 
develolJiment of the annual comprehensive State law enforcement plan. Section l ! 
'203(0) of th~ act makes it very clear that tile SPA shall have tile authority to "!.J 
establish priorities for law enfo(cement bnprovementthroughout tile State,! 
develop ptogmffls ilnd projects for law enforcement improvement, and! } 
incorporate those ptiorilIcst programs, and projects into a comprehensive State! I 
plnil to he submitted to LEAA. The letter states that the comprehensive State 1 J 
phm wO\lld be "presented" by the new commission. but tilatit would ,be jl 
lllsclubled from components, approved by local Jaw enforcement planmng 1, i 
councils. To the extent that this. arrangement would deprive tile commission of r ~ 
1M power of ultimate approval or disapproval of every part of the Ii 
comprehensive State plan. 1t would be in c91lftict with the act. Local il 
ptlfticipafion in the planning process is assured by the 3.ct tilrough the [l 
requirements. that the SPA be representative of local governments and that a r) 
part 01: plannIng funds be made available to lo~al uni~s, to .enable t!~em to ~"l 
partidp;de In the development of the plan. TIus partiCIpatIon can mvolve i 1 
studies, IInnlyses, or e~n dev\:!opment of recommended focal components of II 
tho plan. However, Ule ultimate authority to decide what s.'1all be .induded O! II 
not included In the comprehensve StatepJan must be vested in the SPA, . /1 

ThIrd, the. proposed statute described in the letter would appear to depnve t 
the SPA (If authority to approve planning and action grant requests from lo~al f .~ 
governments ttnd would vest Ulat authority in local law enforcement planmng I. ! 
council,S ,subject to an,' alloc~tion formnl.n to b~ set for~,h in tb.e ,statute. F~r the I' j 
tellS,ODS discussed above. lhlsw()uld be lOconslstent WIUl Ule act. The ultimate. ! 
respooldbllity for the allocation and distribution of LEAA funds must reside rn I, j 
(@ SP.!\.. Thl~ does notpredude the delegation by the SPA of important f..t 
udvlsory roles or lhnlted suballocation authority to other State. regional, and f,1 
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local agencies; but fmal approval authority must remain itt the SPA, subject to 
the jurisdiction of the Governor and, of course, the limitations and 
requirements set forth in the act. 

Finally, the proposal does not reflect recent amendments to the act 
regarding tile share of block planning and action funds to be made available to 
local governments. LEAA now has authority to approve a "passthrough" of 
less than 40 percent of planning funds in appropriate cases, and New 
Hampshire might well qualify for such an adjustment. With respect to action 
funds, a variable formula will become effective in fiscal year 1973 which will 
mean that local governments in New Hampshire will be entitied to a good deal 
less than tile 75 percent of block action funds now required to be made 
available to them. Any State legislation should reflect these changes. 

If a bill is actually drafted along the lines suggested in the letter, LEAA will 
be pleased to review it and give a particularized analysis of its consistency with 
the act. 

Legal Opinion No. 71-4-lnquiry from Colorado Concerning Public 
Availability of SPA Subgrant Applications-March 29, 1971 

TO: Deputy Director 
Office of Law Enforcement Programs, LEAA 

The director of the Colorado State Criminal Justice Planning Agency (SPA) 
has asked whether the State's policy of not releasing applications for 
Metropolitan Enforcement Groups or organized crime intelligence operations is 
consistent witil LEANs recently announced policy that State plans should be 
aVailable to the pUblic. 

Colorado's policy is not in conflict with LEM~'s. LEAA's policy on public 
availability of State plans is based on the Freedom of Information Act (5 
U.S ,C. 552). That act recognizes a number of exceptions to the general rule 
that "identifiable records" of government agencies shall be made available to 
the public upon request. Among the exceptions are investigative mes compiled 
for law eilforcement purposes and material. that is privileged or confidential. 
Information concerning the operations of police intelligence units and other 
such cl:.ssified or confidential police operations would fit somewhere within 
these two exceptions. Thus, such information may be withheld in appropriate 
cases. 

It should be emphasized, however, that, consistent with the basic policy of 
the Freedom of Information Act, the SPA's should construe the exceptions 
na:!owly and not withhold information unless there are compelling reasons for 
doms so. Thus, applications and other material. relating to police operations 
should not be withheld unless disclosure would jeopardize the operations or 
WOUld, for some other reason, be clearly against the public intem~t. -" . 



I 
I r .. 

',. 

44 

Legal Opinion No. 71·5-LEEPEligibiUty of Teachers at Traffic 
institute of Northwestern Unhlerlsity (TINU)-April19, 1971 

10: Director 
Office of Academic Assistance. LBM 

'fhlll is' in response to your request for an opinion as to whether full·time 
instructors at TlNO are eligible for Law Enforcement Education Program 
(L.:BEP) benefits under Section 406(d) of the Ol'l:lnibus Crime Control and Safe 
Streets Act of 1968~ as amended (public Law 90·351, as amended by Public 
Law 91-644). In th~ opinion of this Office, they are not. Section 406(d) 
extends LEEP eligibility to full·time teachers "in institutions of higher eauca· 
tton which Iltc eJigible to receive funds under thIs section •••• " In order to be, 
eligible to rece!ve funds, an institution must offer "undergraduate Qr s:aduate 
progratn.$ liP proved by the Administration and leading to degrees or certtficates 
in areas related to law enforcement or suitable for persons employed in law 
enforcement" (Section 406(b)). Since Northwestern Upjversi~y does not gi~e 
academic credit for Traffic Insutl,lte courses~ the TrafflcInstltute program IS 

not t\ degree or certificate program and, hence, Traffic Institute teachers are 
ineligible for LEEP. • .• . 

'l1lis Interpretation is supIXlrted by the leglslattve history of PublIc Law 
91.644. whidl ndded subscctlt'n {d) to Section 406. Both the S~n~te and 
House reports l Grid a Ooor speech by Senator John L. McClellan contain 
ldentlc~l $ta~.e.ments that ti)e amendment was intended to enable LEAf. to 
"help to relieve the present. short supply of qualified teachets to staff the new 
nml developing law ·enforcemant degree programs" (emphasis added). 

Leua) Opinion No. 71·6..,.Reorganization of New Vorl< SPA .... 
AprH 21, 1971 

10~exeC\lUve Director 
New York State Office of Crime Control Plartn!ng 

1.'11,.\sOffice has reviewed the materials regarding a reorganization of New 
York.! plnuoing rC$ourceS. AlthQugh. much of what is proposed is not in 
conflict with tUM's interpretation of provisions of tile Omnibus Crime 
Ccmtrol and Snfo Streets Act of 1968; as amended (public Law 90.351,11$ 
amended by Public taw 91·644)~ there is one serious: objection. 

Bused upon the Innguage and intent of Section 203(c) of the act, as 
umcndlld. it is f,t\qutred that U\e designated St~te Criminal Justice Planning 
~I!ne'f (SPA) 'bave I3Ultoclor t\tld shl.ff devoted full time solely to matters of 

... • .. i~toll~ RtPo~·~I). 1 t14, 9ht ~~s., 2/.l. ScM, 12 (1910). Senate Rel?ort No. 1253, 
9b~C(,)Il{;. •• l<lSl:~.47 (l910). 

Conl;. Rec, S11$32 ld:1lly edt ()ct. 8, 1910). 
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law enforcement and criminal justice in connection with responsibilities and 
mandates pursuant to the act. It is unacceptable that the professional staff of 
the SPA devote portions of their time to other than law enforcement and 
criminal Justice activities, even though there mny be an attempt to apportion 
time allocations fairly to Federal funding under the act. 

Although the Safe Streets Act's references to the SPA clearly imply the 
establishment of an independent LEAA planning agency separate from such 
other State government agencies as general purpose planning offices, LEAA has 
not objected to the placement of SPA's within broader planning units so long 
as a full·time staff is devoted solely to SPA concems. 

Legal Opinion No. 71-7-lnquiry ~iom North Dakota Concerning 
Matching Provisions-April 23, 19i1 

TO: Deputy Director 
Office of Law Enforcement Programs, LEAA 

This is in response to your request for LEAA's views on an interpretation of 
the matching pro;risions suggested by the director of the North Dakota 
State Criminal Justice PlaMing Agency (SPA) in his letter to you dated 
February 241 1971. The director suggests that if the State legislature were to 
~ppr?pliate 100 percent of the cost of increasing the salaries of State judges, 
tundmg should stretch as far as it will go to supply the match for "other 
proj~cts under the same general program of judicial improvements," as 

. prOVIded by the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (public Law 90-351, as amended by Public Law 91-644): 

"Judicial improvements" is not really a program under tile North Dakota 
cOlllprehensive plan format. It is a functional category, stated in the North 
Dakota. plan as "Judiciary and 'Law Reform." Under the interpretations of the 
matc~g provisions that have thus far been announced, LEAA permits 
matcl:mg on a total program basis, but not on a total functional category basis. 
Tha,t lS. overmatch for one project within a program may be applied to other 
projects within that program, but may not be applied to projects within other 
programs under the same functional category. The matching provisions may be 
properly interpreted to pelmit overmatch in one program to apply to other 
progr,inls within a functional category. Thus, overmatch for a program of 
increased judicial salaries could apply to other programs under the functional 
category of Judiciary and Law Reform. 
~e only exception that should be suggested is that 75·25 prograll!s not be. 

coxrungled with SO-50 construction programs. This interpretation should be 
helpful to the States that are going to have probltlms getting matching funds 
fr0n:. tlleir legislatures, since LEAA will permit them to seek 100 percent 
funumg by the legislatures of programs that they;can sell to the legislature and 
apply the overmatch to other programs that are not as attractive to the 
legisIa ture • 

'11'1 i: t, 
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Legat Opinion No. 71-8-Clarifieation of Grant Eligibility for 
Veterans in 'the Strte of Rhode Island-April 23, 1971 

TO: Director 
Office of AI.:ademic Assistance, lEAA 

'Ib1s is in respOnse to your request for an opinion concerning the eligibility 
or certain law enforcement officers in Rhode Island for Law Enforcement 
EdUcation Program (LEEP) funds. 1.11e State of Rhode Island has for some 
years had a law enforcement education program to provide free education for 
law enforcem(''1lt officers in the State. However, the State has determined that 
officers receMng Veterans' Admjnt~tranon (VA) benefit~ ~re ineligible for the 
State law enforcement education program and has disqualUled a number of law 
enforcement officers on that ground. You Wish to know whether extension of 
LEEP benefits to those officers would violate LEANs nonsupplantillg 
requirement. . 

In LEAA's opini<.ml tbe officers are ellgible fot LEEP benefits under the 
OmnibUS Crime Control and Safe Streets Act of 1968, as amended (public Law 
90.351,. as amended by Public Law 91.644). Th¢ nonsupplanting p!ovis~on 
seeks to prevent n State's Widulrawing previously provided non-Federal fundmg 
fOf law enforcement cducltUon because of the aV"ailabHity of LEEP funds. 
Howo'lcr$ in this case, State educational benefits are being withdra~n for 
another reason) namely, receipt of VA benefits.! Thus, there is no violatlOn of 
LEAA's uonstlllpfanting rule. 

, 
legal Opinlon No. 71-9-Title to Property Purchased With LEAA 
{jrant Funds-April 27* 1971 

1'0: Chief 
AdministratiVe Services Division, L8AA 

This is in response to your request for a legal opinion a$ to whether title to 
l)roperty pur"hased with LEAAgrant funds may be vested mille grantee. 

This ;questlon hAS been discussed infonnaUy with "the General Counser~ 
Un1ceat tlie Goner;!\ Accounting Offiqe (GAO). GAO indicated that there fl 

tl1ditOf'$ Noto! Sec 38 U.s.C. 20ll, which indicates that certain a!U0unts r~ceived as 
Po'!)' Qr aUOWl'lnte$ by vetemns shall be disregarded in determhung the needs or 
(!lJallt:'lcatlolU of )J1Utlclp:tnts in uny nlilnjlower training progrnm nrumc¢d by Federal 
funds. 
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no general Federal policy dealing with the vesting of title in grantees.! 
Additionally, GAO indicated that there is no requirement that an agency 
recapture property purchased with grant funds. This is based on a series of 
Comptroller General decisions which hold that Federal funds granted to a State 
or city lose their character as Federal funds and, in the absence of a grant 
condition to the contrary, are not subject to Federal laws applicable to the 
expenditure of funds by Federal agencies. GAO indicated that retention oftiUe 
under a particular grant program would turn on the conditions of the grant and 
the purpose for which the grant is made. 

Planning Grants 

Section 202 of the Omnibus Crime Control and Safe Streets Act of 1968 as 
amended (Public Law 90-351, as amended by Public Law 91.644) authori~es 
LEAA to make grants to the States "for the establishment and operation of 
State law enforcement planning agencies." Section 203 provides that Ha grant 
made under this part to a State shall be utilized by Ule State to establish and 
maintain a State [Criminal Justice] Planning Agency" (SPA). It is clear from 
these provisions thut LEAA funds can be used to purchase equipment for the 
operation of the SPA's and that Congress intended the SPA's to be continuing 
bodies. Thus, tiUe to the equipment could be vested in an SPA to be used 
during the life of the LEAA program in the State. 

LEAA's Office of Law Enforcement Program (OLEP) Financial Guide 
addresses tills issue on pages 20-24 wherein it authorizes SPA's and their 
subgrantees to purchase equipment and to take tiUe to tills equipment. 
However, the Guide provides that the allowability of the costs for the 
eqUipment must be reduced to the extent of its resale 'valU\~ where the 
equipment is no longer used for law enforcement purposes. 

Action Grants 

Section 301(b)(1) authorizes LEAA to' make grants to States for the 
"purchase of 1'l1etho>18, devices. facilities and eqUIpment designed to Improve 
and strengthen law enforcement and reduce crime in public and private 
places," Section 301(b){4) provides that grants can be made for the 
construction of buildings or other facilities. Finally, under Section 30 l(b )(7), . 
grants can be made for the acquisition of riot control equipment. It is clear 
from these pro~1i.sions, as well as the basic purpose of the Safe Streets Act, that 
Congress anticipated that I.EM funds would be utilized by the State and 
l?Cal gove;mments for the purchase of law enforcement equipment and that 
tiU~ t~ this equipment could be retained by the State and local governments. 
TIus lIlterpretntion is strengthened by the extensive legislative history 

l ThIs is true with one exception. Congress in 42 U.S.C. Section 1892 authorized 
&Q.V!tnment agencies to vest t~tle in higher edUcation and nonprofit inst!tuti!:ms to 
equIpment purchased by them under grants for basic or applied research. This law has 
ltccntly been implemented by Office of Management and Budget (OMB) CirCUlar No, 101, 
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developed on t.he floor of hoth Houses in the debates on the act, indicating l 1 
that Congress intended that ultimate control of LEAA programs Was to be!. I 

vested in the States. ..• !1 
TIl!) provisions of the Financial GUlde applicable to the purchase OIl i 

equipment under pla~mlng grants are also .applicable .to block grants. Th~\ . .l 
recipients of block grant funds can take tItle to equlpment purchased wlthj{ 
grant funds. However, they must continue to use the equipment for law' t 
enforcement purposes after termination of the funded projecLj 

A distinction should be made. with respect to this question, between block! 
action grants and discretionary action grants. Title to equipmen~ purchased! t 
with dfscretionary giants may be vested in the States a~~ uruts of local!! 
government since .these grants are made under the same provlSlons of Part Call' ) 
are block grants. However, since, in many instances, discretionary funds ate . I 
used for demonstration or short· term projects, the equipment purchased rna),! I 
not be needed by the grantee for law enforcement purposes after terminationLl 
of the project. Accordingly, in LEANs discretionary grant conditions, itl! 
reserved the right to recapture title to this equipment within 120 days after, I 
termination of the grant period. This Office understands that at thel I 
termination of each discretionary grant OLEP receives an accounting 01\ i 
property purchased under the grant ~nd makes a detex:nination ,as to 'Yhether\1 
or not LEAA will exerciSe its optIOn to recapture title to this equipment,! t 

tEAA ha& on occasion recaptured title to discretionary grant property. t f 
I ~ Institut~ Grant!! 

LEAA 1s aulhorized l.mder Section 402(b)( 1) of the act: H f; , t 
'l\'t make grants 10, Of enter into ¢Ontrncts witbpuhlic agencies, institution! tnt 

higher education or privnte ()rganlz:ttions to conduct research, demonstrations till 
apccfl).! projects lXtt. nlnlng to the purposes describe? in this title, ~elllding tbll~ * 
d~l,oVf1lcnt of new or improved apProaches, techniques, systems eqUIpment, 3&1, ! 
devices to lmpfQYC and auengthen law e\1forcemllnt, 1. f 
This proviSion is sufficiently broad to authorize LEAA to vest tide in IUI:l 

gra\'ltees to equipment purchased Viith National Institute of Law Enforcem~"ll 
llnd Criminal Justice grant funds. However, the type of grnntee involved sltOufT)t 
be :1. factor ill LEANs declsicm U$ to whether to vest title. As noted above,thI!.1 
vesttng of title in universities and nonprofit organizations under Federal gr~Ul: i 
for basic or applied research is SpeCifically authorized by 42 U.s.C •. Secl1~t I 
189.2. and the conditions,. under which title can be vested are set Qut m OMBr J 
Circular No. 101. As to other grantees, decisions should be made on·'l t 
eMo.by.case busls. •.. •. .. " { 

Tho lnsUtute provides m lts grant condittons that ht1e to property acquuc'L.1 
wIth grant funds shill vest in the gtnntee subj~ct • to divestment I1ttft!'t 
Institute's option within 120 days of .the termmahOn of the pant. ~l 1 
Institute Ulen revlews the property acqmred by a grantee under 1ts progra::1 I 
an.d allows the grtlntee to retain titlQ.to the property if it determines that Iltf 1 
grllntee wUl continue to use the equipn:lent for law enforcement purl?Q~I. ! 
OtdinnrUy. indiViduals or profitmaklng organizations should not be allowedt'[f 
relnin nUe to equipment. purcha~ed with grant funds. [: l 

1;·', \ 
tit 
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Part E Grants 

Part E authorizes grants for the construction, acqUisition, and renovation of 
correctional institutions and facilities and for the improvement of correctional 
programs and practices. The provisions of Part E. relating to title are even 
stronger than those of Part C. Section 453 of Part E of the act states that: 

The .AdmitUstr,atio.n is.authorizcd t~ make a grant und.cr thls part to a state planning 
agency if the apPliCatIon Incorporated In the comprehensive state plan-

* * * * 
(2) provides satisfactory ass1lrunccs that the control of the funds and title to 
PtOP7rty ?eriv:d therefrom shall be in a public agency for the use and purpose 
prOVIded 11). tIris purt and that a public agency will administer these funas and 
that property .... 

"Public agency" is defmed in Section 5010) of the act as "any State unit of 
local government, combination of such States or units, Or any dep;rtment 
a~en~y ?r instrument~ity of the foregoing.1> Clearly, then, J~EAA may vest 
title m Its State and CIty grantees to property purchased with Part E funds. 
Part E provides for block grants and discretionary grants, and OLEP is 
incorporating a provjsion in the Part E discretionary grant conditions for 
recapture of grant property at LEAA's option. 

Techlllc.al Assi$tance and Statistical Grants 

LEAA is authorized by Section 515 of the act to make grants for technical 
assistance to States, units of local government, or public or private agencies. 
There is ~o proVision in Section 515 which deals with' title to property. 
However, If equipment purchased with technical assistance grant funds is to be 
USed to strengthen law enforcement.i.n the State or local governments, LEAA 
l1U\y. ~est ~itle in the grantees. Technical assistance grants presently contain a 
proYlslOn ~or recapture of property and, since most technical assistance 
projects will be of a one·time or short-term nature, LEAA should give 
consideration to eXercising this option. 

Aut~otity !o make grants for statistical studies and systems analyses can be 
found l,n .Sechons SIS and 402 of the act. Authority to vest property title in 
the .recIplents of Such grants is based upon the rationale developed above for 
ve!tulg title under Institute grants and technical assistance grants. National 
Cn~lna1 Justice Information and Statistics Service (NCJISS) grants presently 
prOVIde for recapture of property purchased with grant funds. 

A~demic Assistance Grant~ 

Under the new amendments to Section 406 of the act; LEAA is authorized 
14) make grants; to institutions of higher education: 

••• to assist ~lem in planning, deYr.lopinS, strengthening; imprOVing, or currying out 
PlatOgrams or projects for the development or demonstration of improved method$ of 

wenfotcement edUCation •• , , 
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I t 
ThIs provision is broad enough to authorize LEAA to vest in the grantee i I Legal Opinion No. 71-10-Grantee Contributions-May 4,1971 

title to equipment purchased with grant funds. When grants are made under j' { 
this prOvision! the Office of Academic Assistance (OAA) shouldinc1ude a. i 
condition authorizing LEAA to recapture property purchased with grant funds.l I TO! Director, Financial Operations 
In addition. OM can make research grants under Section 406(e), and 4211 Office of Law Enforcement .Programs (OLE.P), LEAA 
U.s.C. 1892 and OMB Circular No. 101 would apply to these grants. f \ 

Ii It would b~ permissible to use funds provided under the Appalachian 
Training Grants tf R#gional ~evelo~1ment Act of 1965 (40 App. U.S.C. 1 et seq. for a portion of 

lIthe ~latchin~ contributions to some .of the grants made under .Part C of the 
Sections 407 and 408 of the act authorize LEAA to develop and support! J Omnibus Cnme Control and Safe Streets Act of 1968 as amended (Public Law 

regional nnd naUonallaw enforcement training programs and to establish and! t 90·351, as amended by .Public Law 91-644). ' 
support a training program for ~tate and local ~r?secu.ting attorne,Ys ~ngaged irr !. !The general.r.ule e~tablished by the LEA:A Financial Guide is, as you pointed 
the Prosecut.ion of orgll.l1ized cnme .• These prOVlSlons, mtcrpreted m lIght of the I·· f. out, 11;at fund!; provlded by other Federal programs cannot be used to provide 
legIslative history. authorize LEM to mnke grants to establish continuing .. ~ matchlOg shares to grants made under Title I of the act. The only exception to 
trnlnlng programs and to vest title to grant-purchased equipment in the 11 this rule is Section lOS of the Demonstration Cities and Metropolitan 
grllntees for the Ufe of the programs. l.t Development Act of 19,66 (42 U,S.C. 3305). However, the wording of Secti.on 

I J 214 of th: Ap?~lachian Act and the wording of Section 105 of the 
Recommended Action 1·1 Dcm(mstr~tlOn CIties Act are very similar in that both allow funds nrovided 
'. . . } i ~nrJer theIr act~ to be used to furnish part of matching funds to gn~t-in-aid 

LEAA has ample authority to vest title to grant-purchased propertr ~~ Its 11 programs est~bhshed by other acts. Bec~use of this simibnty, Section 214 of 
grantees under all forms of LEAA grants. However, the agency should lmtlatc! 1 the AppalachIan Act should also be conSIdered an excGPtion to our general rule 
proCedt.lres to llssure that property purChased. under grants will be used only fOi lWf. and the ~u.nds provided under this act could be used as part of the matching 
the improvement and strengthening of law enforcement. One suggestedl contribuhon to grants under .Part C of tM Safe Streets Act. 
procedure wou,ld be to obtain a certification from each grantee that properlY N However, th: use of these Appalachian Act funds is limited by Section 
llUrchascd under Ule grant and titled in the name of the grantee will be used for t! ~:4(~) .t? ~a!:~g. grants made for the purpose of "construction or eqUipment 
law cnforcemen t purposes only. All of LEANs nonblock grants presently t fe, £1~illtles. This clause would eliminate their use for the training 
contain a recnpture-of-property prOvisIon; procedures should be established { i ~d~catlOnal, and other purposes for which grm.1ts are made unfler .Part C of th; 
requiring tho grll.l1t monitor or reviewer to assure Ulat the suggested I i a e Streets Act., 
certifiC.'Itiol1 has been obtained and to make a written determination at thetl Fc~SQ as p:oV1~ed ~y Section 214(b) of the Appalachian Act, the total 
tcrmfnnu. on Of. each grant that it would be to the benefit of the Government to '.' J St eral c~ntnbubon t? a program-the combination of a grant under the Safe 
leave title with the grantee. Guidellnes should be developed to assist the person t I ~ ~sO AI;.t and matching funds from the Appalachia.\! Act-could not be more 
making tllcse determinations. i:1 pet cent of the cost of a program. 

AdditlonaUy, grantees. should be reqUired to maintain a separate inventory I 'I 
of property purchased with LEAA grant funds. ThIs inventory should ~e ll1a~e I! Q • • .oJ 

it part of Ute grantee's official records for use by Federal audItors Illii ~.gal OPInion No. 71-11-0ne-Third Salary Suppnrt Limitr.tion-
clitlloUshing a Ilcgotinted overhead rate? Tlus inventory could also be useful in U MaV 13, 1971 " .0(;1 

detennining if n grantee has included any federally purchased property ns part 1·1 
ofhi:i m:ltching contribution. .. 11 TO: Deputy Director 

[Note: l)ureau of the Budget Circulars A·21 and A-S7 have been replaced 11 Office of 
by Fed(:rul Manas. em. ent Circulars 744 and 74-7 issued. by. the Gen.eral servi. ce: ir ,Law Enforcement Programs (OLE.P), LEAA 
Administration. These circulars now provide deta~led guidance on the distJi· I! LEAA 1 .. b ~ . 
button of l~ropcrty under grants to educational institutions and State and 10C21, I atncndme ~S,! e: aske~ lor a ~ega1 opiruon as to whether, under the recent 
govtrnn.,cnts.] 1 t antc d d n,; 10,. e Omrubus ~rune Control nnd Safe Streets Act of li\l68, as 
___ 4 . i one'~~d \A. ublic Law 90-~5~:~srunended by ~blic Law 91-64~)~ the 

~lI\1~u of tho nud~t Citeulars A·21 nnd A.:s7. as weJi as the FedemI procurcmer.t!t discte . salary SUpport limItation must be applted to each indlvidual 
RcgulilUQt\s, (lJ:()viile {or Jhe ~stablisluneilt of II negotiated overhead rat: which is ap~.tl Th tionary grant ,In the opinion .of this Office, it must be. 
to. det~fU\lnc. the CO$t i~clU1ed nUd.c t Ill! Federal &milts ot contrae. tuccclvcd by nnL

t 
l·.llimi e. amended bill separates the authority to make block grants and the 

&tintee. TIle computation Cltnnot Include the coSt of any equipment purchased by tJIt. ':1 tations appUcable to them from the provisions fli t· d' t' 
,«u,t\\O with Feder:11 tfllnt funds. If a ec tog Iscre lOllary 
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n I' ·1 
grants. B.lock grants arc governed by Section 301. Subsection 30l(d} provide\,{ Further,. the agreen:ent between the college and LEAA specifies that the LEAA 
lha" t!lOt mote than .Oli,c.thIrd of "any grant made.undel· this section" (meaning! I funds 'rfl 

be. kept.~ a separate a,ccount .to be used only for specific purposes. 
block grnnts) may be expended for certain kinds of salary support. Thus, under' i ~e co ege IS ~nv:;:.n~d o~y as a holdIng or local administrative officer for 
the revIsed language, LEAA may continue its practice of accounting for the! e pur:sefi 0 d a ~ ~stenfig gra~ts and l~ans .. That the college does not 
salarysuppoTt liInitation on a total block grant basis. 1 t p~s~es~I e .~n s or Its own use IS emphaslzed 10 Chapter 6, paragraph G 1, 

However SccUon 306 of the act was amended to provide expressly for 'f p g -9, Law Enforcement EducatIon Program Manual" published by • ~ LEAA's Office of ',' ' 
dlecrctionary grants and to set forth expressly the limitations applicable IOL 1 . t b th Academlc Asslstance and made part of the LEAA-college 
them. Suhsection (aX2) provides that :IS percent of the funds approPriatedrf ~~:~~~ndSY willebter~s of:t

e 
;reement, which stresses that accrued interest 

each year for Parl C may "be allocated among the States for grants to Stale; lOb . / re urne ra . er than kept by the college. 
planning ,agencies. J units of general local governm'ent, or combinations of SUCh!., t ::!te ~SIS dO the ~~o~e, this Office believes that John J. Pershing College 
units, according to the criteria and on the terms and conditions the {J was 0, ng un s set aSl e In trust for LEAA. 
Administration determines consistent wUh Utis title." That subsection prOVidelj:,i 
further that~ 1 . . {1 Legal OpinIon No. 71·13-Hard Match and B I A d 

The limitations on the expenditure of portions of grants for the compensatloflOllt June 1 1971 uy- n men ments-
personnel In. subsection (d) of Section 301 of this tiUe shall apply to a grant under such I ',1 ' 

p;U:llgraph (21. ,! 

I
I TO: LEAA Regional Fiscal Officer 

There !sno question whatever thatUlc salary support provision applies 10 ",! Philadelphia 
each dlscretlonary grant. 'If 

'rho only way n discretionary grant cnn be lumped In with a block grant foq,. •.. 
P, urp,oses Of. applying the sala. ry support prOVision is where, tile discretionlllY11.! U This IS,~ response to your reque.Sf for an interpretation of the meaning of 
grant is to supplement the block gran1l. If the discretionary grant is for any j . Ie term. In the aggr~gate" as used in the hard match and buy-In amendments 
othc,t purpose, it must stand al. one eVI~n if it is given to the State Criminal .', mclu~e~ (Pum th~ Ommbus Crime Control and Safe Streets Act of 1968, as 
Justice PlannIng Agency or SPA It amen e blicLaw 90-351, as amended by Public Law 91-644) . ! ! The term "in the agpegate," as .used in the hard match pro~ision, means 

tl ~erely that a State leglslature or Clty council need not appropriate by line 

Logal Opinion No. 71-12-LEEP Trust Funds at John J. PershiMd ~~;ieforR:~l~;/~iVildll~sl ptroject t~ which ~he appropriated funds' will be 

C II M 2
01 1971 I I· . . ,e egt a ure or Clty counCIl may make one appropriation 

o e90- ay '1.>, 11 WIthout Identifying individual programs d . t 1 th .' I!' . an proJec s, so ong as e appropn· 

1
,1 atio~ bIll cleady earmarks the funds for purpose of supplying non-Federal 

TO: Trtlsto~ in Bankruptcy •.• ! fundmg for LE~.p.rograms and projects. However, accounting for hard match 
John J. Pc[slllng Collegc,lne. f} ~US~ be on an mdlVldual program basis, That is, 40 percent of the non-Federal 

." . t'l undmg. o~ each program must be cash, although it may come from a lump sum 
TIlls is in response to your letter! of April 30, 1971, In which yoU aJIl f appr~pnatton that does not specifically mention the program. 

whether there is any agreement, statut~, or regulation which makes the S2,400,v i I WIth respect to the buy-in, "In the aggregate" means that the State may buy 
which was awarded to John J. Pcr~ng College ~s a participant in the La'!.~ n on some local projects, but not on all, so long as the total buv-In 
Enforcement Edt!cation Program (~EElP), trust funds in !-EAA's fayor. h! commitment equals a! least one-fourth of the non-Federal match for the t~tal 

'/rhero .is nothing In the proviSion 'pf the statute wluch authonzes LEM,:J arndount ~f funds requued to be made available to local units for local programs 
Actlclcmlc AssIstance Progranl; Section 406 of the OmnibUS Crime Control anJ 'J an proJects. This means that the State may provide one·half of the 
Saftl Streets Act of 1968, us am(lncie\:l (public Law 90-351, us amended ~i~i :~.Federal funding fo~ some projects, three-fourths of the funding for others, 
Public Law 91.644), or in the agreement betwee1t-tEAA and John J. Pershif(>\l, none of the funding of others, so long as the average equals at least 
College, whIch spcemCaUy refers to the) funds given as "tmst funds" or statelJ ~ne.fourth of the non·Fedl~ral funding for all local programs and projects The 
that they will be held "in trust" by the college. H~wev~r} tl}e statute and ft,/;¥ uy-ln ~rovision requires the State to contribute to the cost oflocal pro~rams 
agreement establish what amounts ~o a trustee relationshIp between the co\l~f;l ant. proJects; therefore, a State allocation of funds to a project such as the 
nnd the funds held In nccordance Wlth the statute and agreement., ,tit po ~cc academy in question would not count as buy-in funding if the police 

T"l:lQ, S, taNto spec!fles in SUbsectto,ns ~06(b) nn,d (c) tha.t the funds are gI.~J"."';.! aca emy were a State program. 
to educutlonll1 Illsl1tutlons not for their own use but for the use of a ccrWZ :c;u 
specmcd class or students attending a eJ3rlain specified class of cou!s.'!'~;ll: 

~', I·~ 

I ~'.'. 

: 



54 

Legal Opinion No. 71-14·-Commitment to Cost of an 
Program-June 7, 1971 

TO: County Attorney 
Sarpy County, Nebraska 

f 
j 

LEAA J 
~ I 
d 
I ! 
1 f 

This Office has rr,viewed the statement of the Board ~f ~ou~~ Commls·' f 
sioners of Sarpy County, Nebraska, concerning the county s mabihty to make ol 
an unqualified commitment to assume the cost of an LEAA program after at 
reasonable period of Federal assistance. . . ' ~ I 

The statement appears to satisfy the requlfement m SectlOP 303(a)(8) ~f ! 
the Omnibus Crime Control and. Safe Streets Act of 1968, as ~n:ended (Pubhc d 
Law 90.351, as amended by Public Law 91-644). That provlSlon .o~ the lawl 
does not require an unqualified commitment on the part of the appltc!lnt but { 

.'. rather a demonstration of the willingness of the applicant to assume the .cost of , l 
LEAA.funded improvements after a reasonable p~riod ?f Federal assIstance.! I 
"Willingness" is construed to mean that the applicant mte~ds to as~ume Iher f 

t of the improvements if it can reasonably do so. It IS recogmzed that i 
~~~oreseen circumstances, such as those mentioned in the statement, mart i.' 

provent an applicant from being able to assume the cost of LEAA •. funde~t 
projects. TIms, what is required is .m~rely a s~atement that the apphca?t lip:! 
willing to assume such costs; thiS IS not mterpreted as an unqualtfiedl" 

. t 1 comlmtmen . th .f 
The application should indicate that the county is w~ling to ~ssume e cost i 

of the program after a reasonable period of Federal aSSIstance, If able to do SO. I I 
,1 

Legal Opinion No. 71-15-Distribution of LEAA Funds in Mis· 
souri-June 28, 1911 

TO: Deputy Director. . 
Missouri Law Enforcement Assistance Council 

t 
t 
! 
! 

"J 
'~1 
! 
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compensation of members of organized law enforcement agencies; and. both 
allotments to be based on the ratio that the population of the area affected 
bears to the total popUlation of the State." 

Both of the proposals referred to would be inconsistent with the Omnibus 
Crime Control and Safe Streets Act of 1968, as amended (Public Law 90-351, 
as amended by Public Law 91.644), since they would vest in the legislature 
ultimate discretion over the distril;>ution of LEAA funds which, under Section 
203 of the act, must be vested in a "State Criminal Justice Planning Agency 
(SPA)" created or desigr.!!ted by the Governor and subject to his jurisdiction 
and control. Section 203 expressly provides that the SPA designated by the 
Governor to receive and administer LEAA planning and action grants shall be 
broadly. representative of law enforcement expertise within the State and shall 
have the authority to "define, develop and correlate programs and projects" 
and "establish priorities" for law enforcement improvement throughout. the 
State. It is not inconsistent with this requirement for the Stat(l legislature to 
provide that the agency shall operate in accordance with State fiscal 
and administrative procedures, such as State procurement, audit or fund 
expenditure poliCies, so long as they are not inconsistent with Federal 
policies. However, the agency must retain the essential authority to develop 
and approve programs and projects and detennine the order of priority for 
funding them. . 

. The legislature may grant or withhold State funds to provide the 
non·Federal share of the costs of such programs and projects, but it may not, 
3$ Senate Bill 320 and House Bill 4 would do, substitute its own judgment fOl 
that of the SPA with respect to the allocation of LEAA funds among the 
various components of law enforcement and the development of programs and 
projects to be supported by such funds. . . 

For the reasons stated above, if Senate Bill 320 and House Bill 4 were 
enacted in their present form, LEAA would consider the Missouri Law 
Enforcement Assistance Council to be ineligible to receive block planning and 
action grants from LEAA. 

Legal Opinion No. 71-16-Represen1:atsve Composition of the 
Minnesota SPA-July 28, 1971 

TO: LEAA Regional Adrninist1:ator 
Chicago 

At your request, this Office has reviewed Missouri Senate ~ill 320 ~d' \ 
House Bill 4. Senate Bill 320 purposes the addition of a new sechon (SectlO01 
33'()87) to Ule Revised Statutes which would require each State agencY.t 
deslirlng to receive or expend money received from the Federal Government- 1 
such as the Law Enforcement Assistance ?oU~cil-to su~mit plans f~r th:!J 
expenditure of such funds to certain legtslati~e. comn:lttees. fo~ Ultim~ni t This is in reference to your request that LEAA examine the composition of 
legislative approval. House Bill 4 is an appropnatlons bill which m Secl1 1 the Minnesota Governor's Commission on Crime Prevention and Control (the 
4.1 90 refers to the amount of Federal funds available to the Law Enforcemer.:f f State CrL-ninal Justice Planning Commission or sp~Jto detenIrlne whether it is 
Assistance Council and in Section 4.195 provides that the Law Enforcem: j 1 representative as required by Section 203(a) of the Omnibus Crime Control 
Assistance Council will use these funds, together with funds from 0 e~r. and ~afe Streets Act of 1968, as amended (public L'lw 90-351, as amended by 
sources, "at least twenty percent of said money solely for ~apital imP:o.vem:d J Public Law 91-644), and guidelines contained in 'llie Comprehensive Law 
purposes~ the remainder to be used sOlelY_ for the I.ecrUltment) tramlng ) .... ,.:.~. E~forcement Planning and Action Grant Guide, pp. 5-6. It is the opinion of 

.~ ~s Office that with one exception the composition of the commission meets 
{ 

n 
J! 

.

. ~. 

i 
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Ihl: reptC~tllUvC rcquiremrnts. although theI'C i~ :onccrn over ~e fact that in ; I 
~m. eor t.be required c.1. t.eSOrle.s. ortly the very numm.u mamount OfrCPt.esent.a "11 ... 1 
lion h pre1!ent. , I 

'Ill/: excep.tlOfl is thttl the commission ~ presently COJlstituted does not: 1 
appear to offer the "feas~ablc geograp~lcala!ld urban-rural ba!ance and .) ~ 
rer,:l.rd fot the fnc5dcnce of CnIne and th~ distn'butlOn and concentratlOn of l.aw hl 
cnfo. fCenlCnt ~rvi.ecs in the StateU rcqUl.red by.stlbparagraph (7) of the Gwde 11 .1 
~t p~go6. or the 29 members of the crime commission. only four are fromi 
oU!.${de Il~e MinncnpoUs .. St. Paul metropolitan area. (A possible fifth is the .. t 
director of the Department of COUrt. Services for Scott County, S?akop~e, but 1 f 
Shnkt)pec is only nbc,ut 10 miles from the Minneapolis·St. Paul Clty limits and t t 
the county is also adjacent to the Twin ClUes so that it is doubtful iliat th: a:ea .! 
represented is significantly different from that represented by the commiSSIon .j 
11.tCt»bCf$ from . Mlnne.rtP .. OllS.St> Paul,) This leaves a geographic distributi~n of ) ...... 1 
2S members from Olla urea, four located throughout the northern ~\l1d middle! 
parts of the State. and 110M In the southern and particularly the sot.1thwestem .1 
p:U(S of the Slate. .. .. ..j 

In addition. of the four comnUSSi0n membars outSide the Mmnl~apohs.gt, 11 
PlIut mctmpolitn.n ilren onlr two have responsibility for what could be i .~ 
<:onsidercd a nual arCa. This makes the rurnl.urball balance 2 to 29. Although it f { 
is ptoba~jlo HUll Mlnneapolis·St. Paul has the highes~ incidence o! c~m? and the .. j 
r;rc;ttcsf concentration of law enforcement services mUle State, ltS tnc)dcnce of .1 
crimi} anu concentration of law enforcement services are probablY not as Ii 
proj){\rtionnlcly high comp,ared with thllt of the restof the Sta.te or ClOmpared II 
"vitlI. U. Ie· State'S rurnlnf.cas as its proportion .. ate {eprese. ntation on tlle hoard, [ 1, .. ,,1. 

111Ct~ is nnol11er possible problem WiUl the geogra.phic bala~ce of tI:ef 
board's Jllcm~rsl1ip. SccUvn 20S(a), ,tiS amc~ded. and the gtJldt;lines III "I 
rubl);ttl.lgl'f.Lph (1) required the Stale ('rinunal Justice Planning Ageney tSPAl to t t 
t.IAve n reaso.n~b. Jy scogrnVhlc.'ldIY balanced membership. However, seetla. n ~l:f 
203(n) is somewhat ambiguQus as to Whether each category enumerated Oaw,i 
enrt'f1ienllmt agencies, units of general local government) must II.lso be ,tl 
fi!prcs.c. n.tcd. on fi.Beog.taI.)lUC3.11Y ... bUlane. cd basI.S on the SPA. Th~ format Ilnd the .• ~ .. 'j. wmding (If tho guidelines seem to require only that the entire board have a ;; f 
f,AOJl.fuFhicnUybal~m:cd membership.. . • • • ~I 

In more dentil. Section 203(a) in its prevIOus versIOn read. 'Th~ State ·,f 
pl:mnlng. agency shan be repre$tmtaUve of law .enforcement a"~e~nc!es of the ?'J 
St\'tt~find uf units of scncrnlloeal government wtUun the Stale." 10 Its lPr:sent'i 
"i}t~on tho St~Uon f\}ads: 1'11lo State planning agency and any r,egtonalit 
plnnnltlS units. wUJtinlhc State shall, wiUlin their respective jUri$dictions:~ J 
vCl)rCSCnlativl) ot' Ule hlW enrorccme~t. agenCies. \lnits of general \()I;iII' ~i 
1tfl"en\lll~nt, (tnd public agl:flcies main taming pfograms to reduce nn~ c~ntro! ) 
"itm¢,~' {Tb~rc: Is nQ legislative history to indicate that there Is any dlffcrent4 .;J 
~tw~tn lhl} UrlSinrul1nd the aTueuoed'lc{sions 011 this geographical batao« ?1 
point.) '1110 chmse tell1Uog to l:..w cn1i,)reemenlngencie~. for example, could ~ "J 
fnl~rprot~d ~ tCflutrfng only ~p!tesenW.Uon by different types of la\f~! 
~nfor~~m~nt tt&~ncles (pollc:u. c(){re:eUomd, court. juvenile, and adult) regan!· "~ 
It;~~ of WlU!IO lh~ repf~ntativcs were ftom throughout the State or ~ 1 

\\ ,$ 
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sequiring representation of different types of law enforc6ment agencies by 
different agencies throughout the State. 

Thl} gUidelines choS? to interpn;t th? clause as requiring different types of 
law enforcement agencIes and requued ill subparagraph (4) that the three main 
types be represented and in subparagraph (5) that juvenile justice also be 
repretented. They did not interpret it to mean that the type of law 
enforcement agencies re~resented had to be geographically distributed through­
out the State. They did break the clause down into another division by 
type-S~te and local law e~forcernent agencies in subparagraphs (1) and 
(3)-which need not necessarily be a geographical distribution if the local 
govemm~nt .re~rese.ntatives. are fr~m the State capitai, but the balanccd 
geographic distribution reqwrement mcluded in the guidelines by SUbparagraph 
(7) refe!$ to t?C whole b()ard and not to each separate category. 

The result IS that a situation could arise in which the citizen or other nonlaw 
enforcement ~gency repr;sentatives \vould represent enough diverse geograph. 
Ical areas to gIve the entire board a balanced geographic representation but ail 
Qr most of the representatives of the law enforcement agency categ~ry or a 
subcategory of either police, corrections, and court systems within the law 
enforcement functions category would come from one or two areas. Even if 
the one .or two areas so heavily represented were the high crime areas, this 
would still not seem to be appropriate for the composition of a group that is to 
undertake law enforcemen t planning on a statewide basis nor would it seem to 
satisfy the general statewide approach of the Safe Streets Act 
. This is what has happened in Mlnnesota, except that, as ~oted above there 
Is .no general geographic balance on the board as a whole, Concenu:'g the 
ca.egory of law enforcement agencies, of the 29 members on the coinmission 
12 are lis.ted as representatives of law enforcement agencies generally, and 8 a~ 
representing local law enforcement agencies. Of these, only one-the Sheriff of 
Clay County. Moorhead-is from an agency outside the Minneapolis.st Paul 
metropOlitan :,rea (again, a second would perhaps be the Shakopee repre~enta. 
t~e). Even though the incidence of crime is highest in Minncapolis-St. Paul, 
this docs not seem to justify the fact that the law enforcement agency of only 
one other area is represented and that there are no representatives of law 
enforcc!?ent agencies from Duluth-the State's second largest city with a 
~opulation of over 100,000 (the one representative from Duluth is apparently 
a houseWife)-on the commi's.sion that is to make statewide plans for law 
~nforcement. Also con~dering geographical representation in a subcategory of 
. w enforcement agen~lcs-the court system-none oftha eight representatives 
~f the court system is from outside Minneapolis.St. Paul. This geographic 
unba1~ce within categories listed in' 203(a) and subcategOries listed in the 
&thuldelines. would perhaps be undesirable but appears to be pennissible within 

e. guldelmes. 

SQ~e. other reservations concerning the representative compOsition of the . 
tomnusston arc as follows: 

OI'l'tU~iU 01 General Local Government by Elected Policymaking or Executive 
ll·e ls, SUbparagraph. <f). The composition of tl1e MinneSIJta Crime Commission 

PIQPably meets thIs .requJlement because tl1e commission lists two people, an Indian 

,0 
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ftitfflltian (,riblil cQIAncjllcad41rltnd It M1oncap<)llsnldcrman,in. this eat~ory. HowcWl. f 
t.hi~ would ~m t<> be tbe lI.bsolutc minimum that would satisfy the requirement. t 

lAwI!nlo,,:~m~nt Olflc1lJ& or Admlnlstratoflc irQm Local Un#f of GOVCl1unent. ',' I 
$UbP;U1JUaph (3); The commission membershIp includes the required representath-es. . f 
WfJi,f nowd abo'f.!;. thlHep.reJentation i$ not bala.neoogeographieally. r! 

Jillm Maler llAw Enr()r~~lIt Punclion .... pqllct, COm~ctfons, and Court SystenlS. r.1 
;AlbJ~fl!gtllph (41. Two of Ule. three repnlsentatl~:l of the corr«ltions system holdth~d 
pofltlon or uD"ifeelotof the ,Department of Court Services," (a sOmewhat unUS\lal titlc .! 
fOf: ~ c;oueeliblu officer) and areaIso Usted as fue commission representatives ofl 
'ju~nlll: delk,queney ~ntr()l" IC'luired under subparngrapl1(S). This seeins toindieate I 
tJUit tbey 'hf.W . .fiQmething ,to d.O With rcronn $Chools ~r some other .type of juvenl~ .'\' 
tol'ft(:ijOl'i ~ilc1l1tYi whlch lCI1Vel only the State Conul11ssioncr of Corrcctions as 1m' .-
lcp.Je~nUlUY(i .ortbe problems or rut thelldult 10c.\l, county. and State prisons and jaUs, ) 
11me PC<'iVlc represenUng the field of corrections are probably adequate to meet the I 
re.qulttfl'l!tt\bi, but the rcpre~ntlt\on Is wl1ak. Also, as noted above, the representatives, f 
or thf,\ Sflllt~ e.ourt system .arc not !'tom balnnced geographic or urban-rural areas. If 

OJlTJmIll'tIt.Y QrCftftcn interest, .$ubparagraph (6). Approximately one-third of th~ f •. ! 
cOtl),1ll1.uion 1$ .(:omPO$ed Of. CitI.zen or. community member. s. Thlsis per.hllPS a lat&e jl 
t>etc~At.:I8(i. but .It Is pennb~lble underthc: guidclines, whIch contain no muim\llll . 1 
J>i:tC(/n~c. a.nd ttte leglslaUw history of u,,~ amendment to Section 203(a). Th~ rl 
lesirbl tm l1htot}' moWll thilt although the pbmse "the general cOJhr\1unity within tb~ { ! 
S. tlf.tC" Willi included among the .categ. Ori.'.cs that must be represented in SPA's 10 the bill . ·.1. 

p~.ued by llle Seuate, it was later eliminated by the conference c;ommlttec ffom the ~ 
f1.tull bill "'!\U4d by both Housc$' the intention or this netIon, as explained in botb rJ 
~loIUCJ, WIIS not to exclude Mnlaw enfoteement pwple ftom participation as membert ! ! 
'of tIt$ SPA. U 
Insummat)'. the composition of Minnesota's Governor's Commission OIl n 

CtlniO Prcver~lion nnd Control does not a,ppcar to offer a "reasonable {l 
geographIc tlnd urb:lIHurlll balnncc and regard for the incidence of cr'lIl\e and I"! 
the dbtributlon nnd ¢oncen trntIon of law cnforcemcn t services in the State," as /1 
tequlred by subparagraph (7) of the GuIde ~t page 6. However. it complies willi rl 
tl\eQthcr roqutrcmc.nts of SccUon 203(n) of the Safe Streets Act nnd the I [ 
,t.HAA guidelinesl althougll the compUanco is minimal in some cases. • ! 

, I 
1" 
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Legal Opinion No. 71-17-lEAA Funding of Full-Time In,dian 1.·.·,.1,(: 

Criln.toal JU$tice Planners-July 29" 1971 , h 

L j 

't'O~ Acting Doputy ASSlstM.t Administrntor .Vil.· 
om<:~ of Criminnl Justice As.')istancc. LEU I, 

i' 

nlls is tn rosponse to your memorandum. concemingthe use of LEAA fun~ II 
to provid~ Indian trlnunnl jusUC(} planners as staff to State Criminal Just!« n 
PJnnllit'tl{ A.tClnt!es (SF Ns). Your memorandum. indicatedl(hat LBAA last yeM t l 
sn~ It tee}mical assistaoci1 !;taut to the. Indian Justice Planning Association Ie' r 
ll. ro\ide planningllssistMce to lndisn tribes. You 111S0 .. indicated that LBAA ~ ' .. '.1 
tlo\obtalned $.llisfactoryresults foom the program and you WQuid prefer not: .\ 
toextoud the srnnt foranothoryear .. buUnstead, to provide appropriate SPA' ~j 
wUh .their own Indian cnnunlllju$tiee planning program personnel through '} . 1 

'i )t 
/f 
I 

I 
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nonmllich LEAA funds. provided for under the Omnibus Crime Control and 
Safe Streets Act of 1968) as amended (pUblic Law 90-351 d d b 
Public Law 91-644). ' as amen e y 

It is the O~inion of this Office thatLEAA can make technical assistance 
grants to SPA s for the employment of experts in the Indian' ti I . 
area. LEM has been doing this indirectly tiS you indicated thJUS 

C! ~tannF mg 
Come Pr· t ·th h r d· ' . , roug ... 1 SOUr . '. rs .oJec WI ten Ian Justice Planning Association. The change you 
suggested IS merely one of fonn and does not differ in purpose from LEM' 
grant to the plannmg association. . s 
cd ~~ has defmed technical assistance as the "conul1unication of knowl­
A g t:1s and know·how ~y meEl~s of the provisit:m of expert perscmnel. ... " 

s study on techmcal assIstance by the Office of Administ r 
Management stated that: ra tve 

LEAA discharges its T.A. functions In Ih t t f 

ti~~$:,,~~~~~~~ty0"r~n~ha n~~d for inf:n~v:ti~: i~h~ s;s~~~t~~~~~~r~:;:~l{~~~: 
~ r e success or ailure of the Safe Streets Act Thl 

~:}ex: is relevant to deci~kms thllt LEAA must make concerning the leaa!.~:~s·lanc: 
of ~p~~g~fa%d T~~~~~~b1t. and the importance it should attach to the objective 

The ~aking of technical assistance grants to States with significant Indian 
k~ubbo.ns. for ~xp.ert personnel to plan and assIst in the implementation of 

an crunmal Justice programs would fall clearly within LEANs defin'ti 
~d the g~ne~ f~nctions and responsibilities identified by the shiff st~d~~ 
lowe.ver. If this IS funded as a technical assistance program recognized 

p anrung experts m~t be.utiliz:d and grants for these planners sh~uld be made 1:: yeru;-to-year baSlS,Wl~ a VIew toward discontin.uing these grants when the 
an tnbes an~ the &~A s have developed sufficient expertise to adequately 

prepare and mon~tor IndIan programs for themselves. 
di An~ther posslble source (if nonmatch . funds f!~rthis program would be 
m scretlOnary funds. Vnder. Section 306(a) of the Sufe Streets Act, LBAA may 

akfd 100 percent discretionary grants to combinations of Indian tribe It 
~o~ .r pennissible to use discretionary funds for this program in a parti:~ar 

a e 1 concurrenge of the Indian tribes of that State could be obt· d Th 
:~t would be made to the SPA for the benefit of the Indian tri~~~i tha~ 
lieu e·fwd?o woul~ slgnify in writing their agreement to receive such benet It in 

o. lrect recelpt of grant funds, 

t
Legal Opinion No. 71-18-Bill Introduced in the Minnesota Legisla­
ure to Create an Office of District Prosecutor-August 5, 1971 

TO: LEAA Regional Administrator 
Chicago 

Mu!t YOur request, this Office has . reviewed the bill introduced in the 
dtstrl~:o~~ it.gislature to cre~te ~ office of district prosecutor for each judicial 

, . mnesota. The bill, lf enacted, would require the Minnesota State 
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Criminal Ja')ticc Planning Agency (SPA) to allocate LEAA block grant funds } t 
for the program. , , 

As lifated previously. portions of the bill would be inconsistent with Title r "f 
of lhc Ornnlbus Crime Control and Sufe Streets Act of 1968, as amended ~'f 
(Publlc Law 90·351, tlS llmended by Public Law 91-(44). More specifically, f' i 
Section 20'S of the act expr~ssly provides that the SPA designated to receive 't 
and administer LEAA funds-In this case the Governor's Commission on Crime f 
Prevention and Control-must "design, develop and correlate programs and I J 
projects" u.Qd ~'e!itablish priorities" for law enforcement Improvement through. ; i 
mit the State. :! 

tt Is prop!!r tmdertlte Safe Streets Act flJr the State legislature to provide .! 
that the SPA mW$f operate in accordance with State fiscal and administrative f 
policies so Jong a~ they afe consistent with Federal policies. Howevet, the SPA ,I 
lind the O.ovemor havl~ exclusive authority under the act to develop programs t; 
nnd p.rojects ror fundIng with LEM block grant funds and to allocate funds r I 
for those progmms and projects. TllcS¢ decisions may not be made by the State It 
legislal ute. . I i 

Tne, l'foposed bUt would substitute the judgment of the Minnesota State .:! 
Legislature for that of the Governor and the Commission on Crime Prevention I 
ami Contro11n determining programs and priorities for expenditure of LEAA •. ~ 
funds. Acc()tillngly. ipsofa. r as the bill nttempts to m. andate the expenditure of U 
Uu\A block grunt funds. it is- inconsistent with the Sufe Streets Act, Under the q 
Suprc'7lilcy Clau~ of t11e ~nited States Constitution, the bjll',..~fenacted; would b 
be inefrective in the llllocahon of LEA A block grant funds. (Kmg v.Smlth. 392 1 \ 
u.s. 309, 333 0%8),) Tno district prosecutor program could be funded witl! 11 
LHAA funds ollly if npproved by the Minnesota Governor's Commission and if ! 
I:OIHttaned in :t clOrnpre1\ensive plan approved by LEAA. ! 

, \ 

~,~ 
Legal Opinion No. 71-19-School Districts as "Units of Gene'" il!' 
Local GOlIsrnment'#-August 30J 1971 f'; 
TO; Governor, Nevada til 

1'1 
Attention hns 'IleIjlU cnlled .to on opirtillln given by the Attorney General of ,Of 

N~\"iJda to the Cl;trk County School DlsLJrict to the effect that a county school, '-j 
di5.trict I,:rc;}ted under Nevada law is a "unil of general local government" 'P 
"within the mC;lJlillg of that I.eI'm in tl:~e Omnibus 4 C.rime Control and Saf~: 1.'1 
Strce:ts Act or 1968.ns nmtmded (1~!b1l:c Law 90.3:> 1 , as tlmendecl by Publk r: 
LAW 91.(44), Mid is thus 'eligible foryctkra} gt(i!l~'in-aid ll~stanoo. madll fl \ 
ll\~ab!(} u. n~cr t.hal. tlet t? $\,1. cl\ local ~:r,lltS. 'I.'lllS .oPlJUon. finds that that Sta~ i· .. ··.~ 
opinion h 1n IXm111ct WIth LEANs Ulterl?tetat]on of th~ act and calls tIllS ',:1 
U\'\tt!:t ttu lobe attentiun or the State C()mn'Ebsion on Crime, Delinquency and 1/ I 
,... .. ~ x 
",nm;;;:tUlnS, <'.') 

Tlt~ Attorney GCMraiis opinion is 'based upon lhe defin.ition of "unit cil 
g,en(;ml l~l\!ul8.O\'emmcntH set forth ill'l the N~vad3 Revised Statn!es (NRS). .,} 

::'~~ 

·i 
\~ 
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Section 216.075, which defines such units as "any political subdivision ... 
which performs Jaw enforcement functions." Since NRS 386.010, subsection 
4, declares: county school districts to be political subdivisions of the State and 
since the Clark County School District is proposing programs which serve law 
enforcement functions within the scope of the Safe Streets Act, the Attorney 
General concluded that the Clark County School District is a unit of general 
local government for purposes of the act. . 

Howover, the Attorney General's opinion entirely overlooks the definition 
of "unit of general local government" set forth in the Safe Streets Act itself 
whleh is controlling in this situation and which compels a different conclusion. 
The act (Section 601 (d)) defmes "unit of generallocal government" as a "city, 
co~n.ty, town~~p.' town, borough, parish, Village, or other general purpose 
poUtical subdIVISIon of a State, or an Indian tribe which performs law 
enforcement functions ..•. " , 

. It is clear from the examples given in the definition and th~ phrase "other 
general p~rposc political subdivision" that the only local governmental units 
thaI: qualIfy an~ those with general political jurisdiction-that is, those that 
possess the variety of jurisdictional powers (e.g., taxing power; lawmaking 
.pow~r, .law enforcen:ent authority) usually possessed by a city, town, county, 
or Slmilar local urnts. Some general law enforcement authority would be 
a particular requisite. Since NRS 386.010, subsection 4, which is quoted in 
the Attorney General's opinion, expressly states that county school <:ljstricts 
shall be political subdivisions whose "purpose is to administer the State system 
of public education," such school districts appear to lack general authority to 
enforce the criminal laws and other political authority possessed by cities 
towns, counties,and similar general purpose political sUhdivistons. For thi; 
reason I county school districts arc not "units of general local' govefnn;enf' 
under the Safe Streets Act. 

Thi~ means that county school districts are not eligible for direct 
discretionary grants from LEAA under Section 306 of the act, nor for direct 
grants from the 75 percent share of State block grants required by Section 
303(a)(2) of the act to be m~de available to units of general local goverriment. 
Unwever, the act imposes no restrictions on the range of entities to which 
the Stat: n~ay 'grant its 25 percent share of block grant funds. Similarly, there is 
Il? restnchon on the Eunge of entities to which city and county grantees may 
Ihsb~rre funds for program purposes. Hence, county school districts could 
lJ;celVc funds for law enforcement programs from the State or from cities and 
<l,IlUnties Which receive subgrants from the State. Thus j LEAA funds for the 
p~ograms proposed by the Clark County School District may be granted 
dU'ectly by the State from its 25 percent share of block grant funds or may be 
~Iltcd t.o the Clark County government or a city within the county for 
dl~bltrscntent to the school district to enable It to carry out the PropollCd programs. 

" 
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Legal Opinion No. 71·20-(ndian Tribes as JiUnits of General Local 
Govarnment"'-September 14, 1971 

TO: Officc ofInter..covenUTIental Relations 
Burenu of J adinn Aftain (BlA) 

Th.is Is to confirm the agreement reache(1 yesterday concerning qualification 
of lndian tribes tis "units of general local government" under Section 601 (d) ~f I'. 
the Omn.ibus Crime Control and Safe Streets Act of 1968, as amended (public 
Law 90.351 as amended by Public Law 91-(44). A copy of this letter has been ! 
sent to the National Council on Indian Opportunity, to the Judicial, Prevention I 
and Enforcement Services, l3lA, and to the National Council on Indian L 
Opportunity. 1; 

. The agreement stated that only those Indian tribes that s~ill have l~w ,. 
enforcement jurisdiction,. as opposed to those that have termmated un?cr 
Public L,lW 280 qualify ~s units of general local government under Sechon II 
601 (d). This is 'consistent with the lcglslative history of this section, which . 
indicates that Congress meant to Include as units of general local government .. 
only those Indian tribes wlth ful[ criminal jurisdiction similar to that possessed .' 
by eities and to\'ffiS. Where an Indian tribe has ceded criminal jurisdiction t? 
the State it cannot quality as a unit of genernllocal government even though 1t 
may perr~rm some activities that are within the scope of "law enforcement" as 
donned in Section 601(1l) of the act. . •. . 

It is understood Utat BtA will update the Jist of tribes WIth cnnunal 
jurisdiction llud that the Secretary of Interior will publish in the Federal 
Register Il. statement to the effect that only the tribes on that list are eligible as 
units of general local government. This does not affect the aGcura?y of. the 
earlier notice in the Federal Register to the effect that aU Indian tribes 
recognlzed or serviced by th.e Bureau of Indian Affai~s· perform some law . 
enforcement actiVities, sJnce that notice referred to Sectton 60l(a) of the act. 

Leg'al Opinion No. 71·2,1-·Use of Federal Emergency Employment 
Act: Funds to Supply Nlon-Federal Match for LEAA Programs­
September 17, 1971 

TO: AssL~iant Administrator 
Offiee of Crimin:tl Justice Assistance, .LEU 

TbIs ir. in response to your request for an op~,ion as ~o whether fund$ 
granted to the Slutei): and cities under the Federal Emergency Employment 
Act of 1971" (UnA) (42 U.s.C. 4871 et ,'Ieq.) may be ~cd as non-Federal 
match fot LBAA programs under Ule Omnibus Crime Contro~ and Safe ~treel$ 
Act of 1968, l1S amended (public Lnw 90-351, as anlendea by Public Law 
91-«44). The EllA autbomes the Labor Department to make grants to Sta!e$ 
nnd· .loC'".ll UItitlt to pro \'ide unemployed and underemployed persons WIth 
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transitional "public service" employment during times of high unemployment. 
The Mayor of Baltimore has asked the Maryland State Criniinal Justice 
Planning Agency (SPA) whether the salaries of additional city law enforcement 
per$onnl~l funded by the EEA may be counted as local match if the employees 
are detailed to LEAA programs. . 

EEA funds and personnel employed with such funds may not be counted as 
local match for LEAA grant programs. The LEAA Financial Guide states (at 
38·39) that funds derived from otIler Federal grant programs may not be used 
as local matching funds, except for ~odel Cities funds. The exception for 
Model Cities funds is based upon express language in the Demonstration Cities 
and Metropolitan Development Act of 1966 (42 U.s.C. 3305) that the funds 
may be used to provide match for other Federal grant·in-aid programs. On May 
4, 1971, this Office issued an opinion that the sarneis true of funds granted 
~der the Appalachian ~egional Development Act (40 U.S.C., Appendix), 
smce that act also con tams e:Xpress language permitting such an application. 
Ule EEA does not contain such language, however, 'and so the general rule 
must apply to prohibit the use of EEA funds as LEAA match. ' 

It is interesting to note that the Labor Department's regulations for the 
EEA program contain a 10 percent non-Federal match requirement and a 
prOvision to the effect that other Federal grant funds may not be used as 
match, either cash or in-kind, unless specifically permitted by the law under 
which the other fUllds were made avaih\ble. Thus, LEAA is consistent with the 
labor Department in its ruling on this matter. 

Legal Opinion No. 71-22-Waiver (If Local Matching Shares to 
Menominee County-September 27,1971 

TO! Executive Director 
Wisconsin Council on Criminal Justice 

This is in response to a request by the Wisconsin Council on Criminal Justice 
fot a waiver of the local matching share in grants by the State to Menominee 
County, 

The Council states tIlat Menominee County is composed "almost exclu. 
sivelyh of the MenOminee Indian tribe. However, not all of the residents of the 
county are Indians, and .not all members of the Menominee tribe live. in the 
county (2,50(J of the 3,200 enrolled members live there). Federal supervision 
over the tribe Was terminated In 1961, and since then the Menomlnees have not 
been regarded as Indians for any Federal purposes. 

Based upon these facts, LEAA has concluded that Menominee County does 
not qualify for a waiver of the local matching share under Sections 301 (c) and 
30~)(a) of the Omnibus Crime Control and Safe Streets Act of 1968, as 
all1end~d (Public :)Law 90-351 ;as amended by Public Law 91·644) which 
authortze such a Waiver in the case of a grant to an "Indian tribe or other 
i1~Orlgi~tl group." MenOminee County clearly cannot be considered an Indian 

iK tribe) smce not all residents of thel county are Menominee Indians and since the 
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64 " Menominc¢s ate not regarded as Indians by the Federal Government. To be IJ 
elfglbJe for a waiver, the county would have to be considered an Haboriginalt 
grou.ptJ and, LBAA is of th.e opinion t.hat it does not, qualify under that t, erm aJ. '.:1 
Congress Intended Hto be mterpreted. '1 

The term Haooriginal group" was added pursuant to an amendment offeredJ 
In the Senate Judiciary Committee by Senator Marlow W. Cook ~~ cover the tl 
Eskimo tribes of Alaska. Senator Cook first suggested the addItion of th~ !' ~ 
words" Hot EskImo tribe!' However, when it was pointed out by Committ~ ,! 
members that there are also Aleuts and other .tribal groups in Alaska and thaI, 
Federal statutes designed to cover all Alaska tnbal groups usually refer to them !, t 
11$ "Esldmost Aleuts and other aboriginal groups'" Senator Cook suggested the j I 
present langul1ge in the act. This Is supported by a statement in the Committee f ! 
report describing the waiver authority as applying to grants to "Indian trIbe! 1 ! 
and other aboriginal groups, including Eskimos" (Senate Report No. 1253.\ ~ 
91st c.ong •• 2d Sess. 44 (1970)) and by a statement on the Senate floor by lJ 
Senator John L. McClellan) floor manager of the bill) that the prOvision applies I, ! 
to "rndian tribes and aUltl! t.ribal groups" and is based upon the premise that t} 
~ilndilln tribes and Eskimo groups have severe law enforcement deficiencies and fA 
.fa mnny cases have no funds to pay any part of the cost of improvement t I 
progranuH (Cong. Rec, S17531 (daily cd. Oct. 8,1970).) f i 

Based upon this legislative history, LEAA is of the view that .the tCm1 f:i 
14aboriginal grouptt refers to tribal groups such as t?e Alaska ~~mos .and I·"J. 
Aleuts W., ho Sti,I,l,m. aintain tribal ,statu, s rather th, \Ul ha, vmg b:,en. aSSImilated ~toll'(."f 
the pOlitical structure of the State government. Under this VIew, Menoffil!let ;'1 
County, which is a poUtlcal subdivision of the State of Wisconsin and is not, ! 
composed, entirely of tndilln$ even .If the Menominees could be considered t I 
Irldians, does not constitute an "aboriginal group," r,~ 

U 
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Legal Opinion No. 71-23-Eligibility of Registry of Motor Vehicl~ tJ 
fQU' lEE .. p Fund, s-octooor,, :lef 1971 i;,'~,'l 
TO: Reglstrar • ;'i 

RegiStry of Motot Vehicles. ~i 
The Commonwealth or Massachusetts ':'t 

Tb4 is in response to your letter dated October 7, 1971, requesting tIul 'J 
LnAAreview the opinion given last year by the General Counsel that personn~1 ;4 
or tM Registry of Motor Vehicles ate ineligible fQr assistance under LEAAI :~ 
Law Enforcement Education Program (LBEP). ! 

The General Counscll $ opinIon correctly states that LEEP assistance h 
uvuilablc only to agencies that nrc engaged prImarily in the enforcement of the 
ttencnt ~lminlU law. AgenCies that have as their primary function tile' 
~nforcemt!flt of l'cgulatory law are ineligible, even though th~Y may possess,and 
oec.'tSionaUy exercise some cnmiuallaw enforcement authOr! ty. On the ~3SlS ~ 
tMse rules. LUi\, believes tile opinIon correctly concludes that the RegiStry of 
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Motor Vehicles is engaged primarily in regulatory functions and, therefore, is 
not a law enforcement agency. even though some of its employees are 
authorized to exercise peace officer powers. 

The investigators, examiners, and other "badge" positions in the enforce­
ment branch of the Registry admittedly are authorized by State law to exercise 
the same peace officer powers as the State police and other peace office1's 
throughout the State, However, these personnel are not in fact primarily 
engaged in peace officer activities, but continue to engage, as they did before 
the law was amended in, 1970, primarily in regulatory activities related to the 
inspect!o~. an? regi~tration of n;otor vehicles. LEEP eligibility depends upon 
the actlVlhes In which an agency s employees are actually primarily engaged on 
a day-to.day basis, not upon statutory authority possessed but not exercised by 
such employees. Therefore, the uniformed members of the enforcement branch 
of the Registry of Motor Vehicles are not, in general, ellgible, for LEEP 
assistance under the Omnibus Crime Control and Safe Streets Act of 1968 as 
amended (public Law 90-351, as amended by Public Law 91.644). ' 

It!s p~ssible, how:ver,.th.at some members of the enforcement branch may 
bepnmarily :ngaged m cnmmal ~aw enforcement activities and may be eligible 
for LEEP aSSIstance. You state In your letter that such criminal offenses as 
motor vehicle theft and possession of master keys with intent to steal a motor 
vehicle are within the jurisdiction of the Registry. You further state that it is 
possible that Registry enforcement personnel will be assigned to carrY out 
functions identical to those of the State police. In the event that persronnel of 
the. enforc~~~nt branch are assigned to units that are engaged primarily in 
polIce actlVltIes, such as the investigation of motor vehicle thefts, such 
personnel may be deemed eligible for LEEP assistance. 

Legal Opinion No. 71-24-Minnesota Appropriation for LIEAA 
Matching Funds-November 17, 1971 

TO; LBAA Regional Administrator 
.' Chicago 

This Office has reviewed the appropriation bill passed by the Minnesota 
Leg~lature 'Y!llch creates a "Criminal Justice Contingent" fund available "to 
prOVIde addIbonal matching funds for the various State agencies and local 
gOvernments for programs qualifying under the Omnibus Crime Control and 
Safe Streets Act of 1968, as amended (public Law 90-351, as amended by 
Publie Law 91-644)." The bill provides that the funds "shall not be available 
until ~e crim~al. justice State plan has been reviewed by the Senate 
CoI?lluttee on FInance and the House Committee on AppropriationsH and" in 
ad~tionJ provides that Uat least 30 days before action by the legislative 
Idvuory comJ'l'littee, the cOmmission shall submit th~ individual project 
requests to the respective committees for review." 

This bill is not inconsistent with the Safe Streets Act. Although the State 
legislature (by its committees) will be reviewing the State comprehensive plan 



.and indMdU-al projec.:ts.t.hIs review will be done as a proper part of the State 
approp.riation process. A State legislature has every right to k?ow an~ approve 
of lhcpurposes for which Stlte funds will be spent and can mqufIe mto such. 
programs prior to appropriating funds. Tlus necessarily gives a Stalte legislature 
oon.~derable leverage in federally assisted programs, such as LEANs, which 
require State matching funds, Although the iegislature ~\Mot usurp the 
authority orIhe Stale Criminal Justice Planning Agency (SPA) ~yith respect to 
deveJopmeni altd approval of the comprehimsive plan. det~rmlnationof 
priodUcs, definition of projects, and allocatiun of Federal fundS, it can refuse 
to. appropriate malcWrtg funds ilr1less it ap~rov~s. of the plan and the individual 
projects. 

Presumnbly, Minnesota law permits the legiSlature to appropriate funds for a 
general purpose subject to subsequent committee approval or veto of specific 
lIpplicutions of such funds. ThIs Hcommittee ,yeto'~ a:tangement. has been he~d 
Ullcofl$titutiollul under Federal law because It pernuts congressional comnllt· 
1(!~U to interfere tnthe admitlistration ofexecutive prol!i1'ams, thus violating ilte 
doctrJn~ of 5Cpi.u:atlon of powers, 
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way 10 do this would be to amend the phrase quoted above to read "Any 
balance shall be transferred annually to the Law Enforcement Assistance 
Program to provide the non-Federal share of the costs of programs funded 
'O.Ilder tlle Omnibus Crime Control and Safe Streets Act of 1968 as amended 
(Public Law 90-351, as amended by Public Law 91-644):' ' 

! I ! I Legal Opinion No. 71·26-Matching Funds Under Amendments to 
boj the Safe Streets Act-December 17, 1971 

{I TO: Governor, Virginia 

! J 
I I You have (lxpressed concern about the new provisions in the Omnibus 
Ii Crime Control and S~e Streets Act of 1968,as amended (public Law 90-351, II as ~~ended by Publtc Law 91-(44) that will require the States to provide 
~ t addlllonal money to match LEAA funds. You indicated that the new 

'

1 I reqUirements may constitute an almost insunnountable barrier to further 
, participation in the LEAA program by Virginia and other States. 

Legal Opinion No. 71-25-Uninsured Motorists' Funds,-December . j These statements apparently were made in reference to two provisions 
8 1971 I.· .. ! recently added through amendments to the Safe Streets Act which become 

t . : effective in fiscal year 1973. The fIrst provision is the "buy-in" provision which 
.. I requires each State to provide, in the aggregate, 25 percent of the non-Federal 

TO: LfiAA Regional Allminiserator t 11 share of thl} costs ~f ~ LEAA block grant projects undertaken by units of 
A tlfin tn 1\ local~ ~overnment Wlthmthe State. The second provision is the "hard match" 

l
' ~ proVISIon which requires States and units of local government to provide i1l 

This is written confirmation, of the oral opinion that the Slate; of South! Ci1ll! 40 per~ent of the non-Federal share of the costs of LEAA block grant 
C'nroUna can llSC funds collected through the State ffighwa¥ Department's r..··.~i pro~ects wluch they undertake. The follOwing legislative background will 
uninsured motorists' fund to s..~~n5fy the buy-In requirement ~C tn~ statute, {:! mdlcate that LEA.A did ~ot initiate or support either of th.ese provisions, but 
provJd1ge~ for the collectioll und disposition of funds is amendf.d to provid4 ~.~ rather did everythmg possIble to soften their impact on the States. 
cx.pr~s.'I}Y fOr their utlliz.ution as buy·in. r;, As odginally euacted, the Safe Streets Act permitted LEAA to pay up to 60 

'I'll{): sOuth Cl1wlina State Highway Depnrtment collects SSfi' ~r }f{'.ar from t i liC~cent of th~ costs of most LEAA-funded projects and required the States and 
~ach mlltQrbt to I.:o .... er Qccidcnts jnvol\ti~g uninsured l'OOtoristlh All funds sre li~ ~ cibes to provIde the remaining 40 percent. This non-Federal contribution could 
!.ltlpi)sitcd 1.ft. the Stnte Troasury u~d trans.fcn:iI!d monthly to, tt :~pecial dcp?si!;! be In cash or in servl:es, facilities, or ot!ler "in-kind" match. In practice, if a 
fuml to be ust~l to defray the aummlstrativc· cosln of the unl:r.\~>\red motonsfs ., t Stat~ sponsored a prOJect, the State provlded tlle full 40 percent match, and, if 
progtllm. The ~Iatute provides thnt l'Any !:lalance shaH b~,ij~d in highway I)'} ~ ~lt of l?caI government funded: the project, the State generally passed the 
$Ilrety progrants ll$ uppropriated by the Gwern! Assembt~·, There!s no f! IUU Illntclung burden to the unil: of local government. In 1970) Congress 
sUJ,pliintlng problem i\risinS from the fnctlliat the funds have. M~n available f f anwnd.ed the Safe Streets Act by reducing the required State and local 
far hit;bW3Y s:lfetjt progmms which ln some :rcr,pccts overlap LnAA piOgrams.. l.1 ;:tclung share to 25 percent of total project costs, and-acting on a 
Ae.conling to lh~$tlltutet the balance from tMuninsurw rno1l.)rists~ t;'lld~. li ngstanding • recomme?~ation of the Advisory Commission on Intetgovern­
huo the State TrealtUry u~d must be npptopt:iated by UlC St~;.e~egiWlture\ll "q men~: Relahons-requtrlng the State to "buy in" on local LEAA projects by 
Otd~r to h<= ... .available. for .1UghW.~. 't.surety prog'tan$.lf th .. e. Sta.te,egxs1atu~ wm t.·.~ I 7 n~ in tlle aggregate one-fourth of the non-Federal share of the costs O.f 
tll I:\pproprlM~ the$Q frunts to the. LBAA program instead. this woult! be IlO'J ili IfOJccts. ~'J;Us buy-in provision was written irlto the 1970 legislation by 
different flQm upprol,dnting nny other funds from the State Tteas.utY. . :.1 e, ouse. Judicuuy Committee after eliciting extensive testimony f{om the 

AllY q,uestion po nUs matter can be resolved by nmending the ~taMe to jl>':J ma~rs of many large cities concerning. theIr inability to provide the 
ptovi. de tl~t. the hInds cao. be u.~. d fO. r. LB.' A.A p .. (0. gram.s and. If .. poWhl~ under M.'! : Federal.~are of the costs of LEM projects a. nd the unwillingness of the 
South (\ll'o\in:\ law, to.provlde for the transfer: or such funds to !he LJ.W\ "t, bu t~s to aSSlSt them,. The House provision would have .... equired the States to 
proattlU \vlthout Ut¢ nee~~Uy fot !tirKhcr nction by the State leglslatuxe.One'}i,1 'I n on an local proJects. 
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Subsequently f on the basis of. testimony by th.e Attorney General before the t;.·. f Tre~~~ tI~ ~~lar's LE~ appropriation as the basis for the example, Virginia 
Senato Judiciary Committee, the buy-in provision was deleted from the Senate .'~ wo ~,e gl. e to receive a, block action grant of $9.33 million. Under the 
version of t.he Safe Streets Act. The Senate Judici~rv Committee report. ·t".I',. present local pass-through' provision 75 percent of these f: d 

~J .' t 1 $7 mill' , ua s, or 
reflecting l1te:: Attorney General's testimony, stated that tile committee did not ff ap~roxtma, e, y . ,lon, must be made available to units of local government. 
wish to tlCe an "inflexible s.t andard. I> included in the act WhiCh.' might "have.l1Je I ..... \~.· Thl$ $7 millIon In l'ederal funds could then be used to pay 75 percent of the 
effect of requiring some States to withdraw from the program because c1 <J costs of local ~EAA projects. The 25 percent non-Federal share of the costs of 
inability to meet matchirIg requirements." In ilie conference committee .' ~ these local p~oJe~ts WQuld be $2.33 million. Under the buy.in, the State would 
convened to resolvc thc differences between the House and Senate versions of' J have to proVlde, In the aggregate, one-fourth of this amount, or approximately 
the legislation, the buy-irI provision,was accepted by the Senate conferees. but! t S583,00?. and ilie local. governments would have to provide the remainirtg 
wlth modifications that postponed the effective date until fiscal year 1973 and 1.J. S1.75milhon. . 
allowed the States to buy in ort an aggregate basis rather than on a p The hard match provision would require that 40 percent of the non-Federal 
project.by.projecl basis. This 'COmprorriise provision ultimately became law. I f ~are of the costs of these local projects, or $933,000 in the aggregate, must be 
The "in the aggregate" language allows a State to buy in On selected projects j f 10 casl; appropnated for the purposes of the shared funding of LEAA programs 
and to provide more or Jess than tile required 25 percent for individual projects .'. f o~ projects. The p~imary respons,ibility for providing this cash match would ~est 
so long as it provides overall at least 25 percent of all projects fundpd by units.· I Wl~ the local UOitS. The. State s only obligation with respect to these local 
of loenl government throughout the $tate_ tf'·l projects woul~ be to proVlde the $583,000 buy-in, and, while it is anticipated 

The hard match proVision was added to. the Safe str.eets Act bY. the Senate 1'. ',I that the bUY·I.n generally will be in the form of cash, it may be possible for the 
Judiciary Committe~ in response to testimony indicating iliat many of the.1 ~::~~ti~~. prOVIde some part of ilie buy-in in the form of in-kind services or 
Stat~s and cities were providing non-Federal matching shares irI large part in f Th S - . 
donated goods and services mtiler than in cash. In explaining the purpose of 1.1 e tate could retain $2.33 million of its block grant for expenditure Or! 

the provision, the Senate Judiciary Committee report stated; it State programs. It would have to proVide ilie full 25 percent non-Federal share 
I < of the costs of these prog,~ams, a total of $780 000. Of this amount 40 

This provision should work to guarantee that these new Federal funds will. in fact, tl percent, or $310,000, would have to be hard matdh specifically appropri~ted 
dmw !lew State nnd local funds into the criminal justice system and avoid the rrat r 1 for the ~urpose of matching LEAA programs, and the remaining $470000 
oUJlger tllllt Pcdcrru fund. S would merely replace Statc and local funds in fi.nanCing the. I" .i could be In the form orin-kind match. ' 
s),stem. . .. '. f, I 

- I . ~ summary, the State's total matching obligation for a block grant of $9 33 
11lC provision specifies that 40 percent of the non-Federal share of.! rillion would b~ $1 ,~63,000. Of this amount, apprOximately $893,000 wo~d 

LHAA·funded programs or projects (or 10 percent of the total cost) must be 'f ave to be provl.ded III cash-$583,000 as buy-in on local projects (unless some 
·'l11oney appropriated In the aggregate •• .for the purpose of the shared funding I ~~~ of the bUy-lO co~ld be satisfied by in-kind match) and $310,000 as hard 
l)f such programs Of pn~jects," LHM has interpreted this language as'i ch for State proJects. By way of contrast before the enactment of the 
lenIently as the legislative history will peunit, to mean that hard match dQilI i. f recent amendment reducing the non-Federal ~atching share from 40 percent 
not have to be provided for eaeh Individual project undertaken by a State Of!. 1 to 25 percent, the State's matching obligation for a block grant of this amount 
unit of locoI gtWemmenl with· LEAA funds, so long as at least 40 percent of .. ' W~uld have been ;:;1.55 million. Thus., in net effect, the recent amendments 
the non·l'<'edcrni share of the costs of all projects within each major program set! I rc ucef~ the State's overall matching obligation, but reqllired that a significant 
out in the Sl:ltc's comprehensive plan is provided in cash. This means iliat some! t part 0 1tS matching (.'Ontdbution be in cash. 
projects may have more or less than 40 percent hard match, so long us. eachiJ S Two, additional factors will COme tl.:) bear on the matching obligations of the 
major program set out in the plan complies in the aggregate with the bar4!1 tate:l 10 fisc~ y~ar 1973 and bey(,)nd. Another new provision Which will 
match rcquirement. It should be emphasized that units of local governmenq i become effectlve In 1973 is the "flexible pass-through" provision which will 
will have the primary responsibility for providing the hard match for local Ii repe~ the fixed 75 percent pass-th!l.)Ugh requirement and pflrmit each State to 
projects. althO. ugh the State bUY-in .. may be used at the option of the State~U ~~~ through to local units a percentage of its block grant that corresponds 
prmioc aU or part ot the hard match for such projects. Vl b~ e percenta~e of n.on-F~derallaw enforcement expenditures in the State 

LHAA recognil..es that the buy-in and hard match requirements will platt l··~ tl\;ne ~y local u01,tS. This will mean that in fiscal year 1973 Virginia will have 
difficult b.urU\!IlS on the States ao. d .units .0. r toea. 1 government and it prescntlrt' .'.t gran~PfllO~ of passIng tht~ugh to local units only about 63 percent of its block 
is Q~veloping fiMncial guidelines thaL will permit as much flexibility Il$ PO~k1 elect tun s a?d may retaIn up to 3~ percent for State programs. If the State 
in ..:omplying with the new requirements. ,;l, abou~ $~ retam, t~c full 37 ~ercent, Its total match obligation will increase to 

A sp¢eifie example of how the buy-in nod hard match provisions wo~; ':'/ hard ' t .64 milllOn, of ~}l1ch $460,000 will have to be provided in cash as 
wOlk in Virginia in a SNell fiscal year will help to clarify the provisions a,nd \\-'!.ILI onJO~a ch .for State proJe~ts and $490,000 will have to be proVided as buy-in 
Qelnonsttale that the uddlUonal cash burden will not be 3S great as is t~~artd,ri proJects-probably 10 cash. 

t", 
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The second factor concerns the timing of the non-Federal matching J 

contribution. LEANs present gUidelines permit block grant funds to be? 

,
e xpended by the States and cities over a period of 3 fISCal years-the fiscal year '\I','~ 
in which the block grant award is made plus 2 addUional fiscal years. The ',1' 
non-Federal share of the costs of an LEAA-funded project does not have to be ! , 
available at the outset of the project, but may be contributed at any time prior IlJ 
to the end of the project period or the expenditure of the entire Federal share, ',1 
whichever occurs first. Thus, it is possible for a project to be financed for a Ii 
considerable period of time entirely from Federal funds, so long. as the II 
non-Federal share is contributed before all Federal funds for the project are '! 
expended. This means that the States and cities m?y have up to 2 y~ars after " ~ 
the fiscal year in which an LEAA block grant IS made to contnbute the '1 
non-Federal share a factor that should afford relief to many States and cities,! 
particularly those 'whose legislatures appropriate on a biennial basis. I ~ 

I 

Legal Opinion No. 71-27-Section 406(f) of the Safe Streets 
Act-December 27,1971 

~ 

1 
/1 

t 1 
tI 

TO: Director 
, Manpower Development Assistance Division (MDAD), LEAA 

I 
TItis is, in response to your memorandum requesting an opinion and I 

comments on the following MDAO policy interpretations of Section 406(Q~f' '\ 
the Omnibus Crime Control and Safe Streets Act of 1968, as amended (public! 
Law 90·351, as amended by PublIc Law 91-644). '1,1 

1. A person receiving Law Enforcement Education Program (LEEP) funds "J 
mny not concurrently receive internship funds. . l; 
• Sectil;)n 406(1) of the net provides that internship grants may be gIven 10 Ij 

full·Ume students during summer recess or wlille on leave from the d~~ret f~ i ' 
program. During this recess or leave period, a student w.ould not be ehglb!IJ 
for oUlcr MDAD funds. However, the student may receive MDAD fundsllll 
other periods of the same year. Ii 
2. A "full-time lnternshlp" is defmed as at least 30 hours per week. !, i 

• This is consistent ~i,th the LEEP Manual 1969 VII-8(28), which dermesl j 
"full·limen as a muilmum of 30 hours per week. J j 

3. The paym~nts to intern~ are ~ts and therefore are not subject to the 1\11 
withholdingrcqulrcll1ents ora ·salary. '. ~ 
• T1le act states at Section 406(1) that the pa:yments are grants,. However, the II 

InternDl Revenue Service opinion 01 March 9, 1970 cr 1.1. 1.2.) does nott 
spetk to smnts for internship progtrams. LEAA therefore reque~ts ~f I 
opinion from IRS as to whethe.r ~te~ship grant funds should ~e ~onS1deredf { 
a part of gross income. In add!tlon, It should. be noted that this 1~ a ch~ L'jf 

of MDAD policy (see internship programs gwde, ~ay 1970, S;chon !nDJ.ll'i 4. A person receivIng internship funds may receive Veterans Adminlstra , J 
lion (VA) benefits. 1 j 

ii 
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• The educational institution: may award grants to persons receiving VA 
benefits. Howev:r, v:h~ther; a student's participation in an internship 
program makes hunl)hglble for VA educational benefits is a determination 
to be made by the VA, not LEAA. 
5. "On leave from the degree program" is interpreted to mean that the 

student is not responsible to the university for content or quality of work 
performed on the internship. . 

6. "Academic credit" for an internship is left to the discretion of the 
institution. !he act does not prohibit the institution from granting credit for 
~o~k expenence; .ho,:"ev,:r, the' phrase "on leave from the degree program" 
mdl:a.tes that the mstltutlOn has no control over conditions of the internship, 
Additionally, upon .completion of the internship, the student may not use 
LEEP. funds to regIster for an eXamination for credit based on the intern 
expenence. 

• The pm:ases. "d~ring any su~mer recess" or "on leave" cannot be imputed 
to ~ legislatIve mtent to relIeve or prohibit the educational institution from 
haVl~g control over the conditions of the internship program, its content, or 
~ua1lty of ~ork. T?e only meaning that can be imputed from these phrases 
IS that the mternship program cannot \Je concurrent with an arJtive academic 
semester or quarter. LEAA and the educational institution have the 
responsibility to insure that the internship programs are such that they will 
get y~u~g pe?pl~ intereste~ in. criminal justice careers and provide assistance 
~o ?nIr?nal JustIc~ agencies m attracting young people. LEAA and the 
mshtutlon should msure that the programs will meet these criteria. Senator 
Edward ~: K~nnedy introduced Section 406(1) to carry out this purpose. 
T~e. partlclpatmg law enforcement agency must express a desire for and 
willmgness to accept interns, and any arrangement of program content 
between the agency and the educational institution should be on a 
voluntary basis. 

• "Academc credit" is the prerogative of the educational institution. 
• The .use of MDAD funds to register for an examination for credit based on 

the mtern experience is a policy matter within the discretion of LEAA 
(MDAD). 

. 7. In. the event that the internship agency does not supplement the 
:ternslup grant, the university may m(!ke direct payment to the intern. 

'J!le method of payment of the grant funds to the student under any 
cucumstances is within the administrative and policy discretion of LEAA 
(MDAD). ' 
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Legal Opinion No. 72-1-Matching Provisions-January 12, 19?2 

TO: Director 
Division of Justice and Crime Prevention 
Fich.'Uond, Virginia 
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Section 203(a). of the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (public Law 90-351, as amended by Public Law 91-644) states: 

A ~nt. made under t~is part to a State 'shall be utilized by the State to establish 
andmamtain a State plannmg agency. 

t r 
I 

This opinion concerns the mann~r in which the Virginia Legisla!ure j This Office has ~lways taken tFI.e position that only Part B funds may be 
used for the operatIOn of the SPA. On that ground, it has previously denied 
requests by several SPA's to use a percentage of Part C funds for "administra­
tion" of subgr~nts. The ·same. rule must apply to Part E funds. These funds 
were intended for action .purposes, with maintenance of the SPA to remain 
supported by Part B. If Part E adds new plaI)lling add administration burdens 
onthe SPA, which is clearly the case here, the proper recourse is to seek more 
funds under Part B. That is being done for fiscal year 1973. In fact the "Part E 
burden" concept is being used as part of the justification for idcreasing the 

appropriates funds for hard match for LEAA programs under the Omrubus t 
Crime Control and Safe Streets Act of 1968, as amended (public Law 90-351, J 
as amended by Public Law 91-644). The pr.actice in Virginia is to appropri~te I-.! 
lump sums for the operating expenses of Stat~ departments and agencies ;)' 
without identifying the various purposes for which the funds may be spent.,j 
There generally is no committee repo~t breaking the .lump sum into .identifiable' i! 
parts. However, each agency submIts to the leguuature a detaIled budget Ii 
request which does identify the purposes for which funds are re~uested_ These ,! 
budget requests WQuld id'!ntify part of the funds as LEAA matching funds. The! 
question is whether this practice in Virginia will sati~fy the hard matchj 
language which requires that hard match funds be appropn~ted for the e.xpr~s$ ;1 
purpose of matching LEAA funds. There is a. st~ten~ent 1o. a draft gUldeline I 
distributed by this Office in January 1971, 10dlcatmg that there must.be ') 
language in the appropriation bill identifying the funds as LEA.~ matchmg r 
fu~ ~ 

This Office has determined that the Virginia practice complies .wit~ the .Iaw. ri 
Even though the appropriation bill itself does not ccmtam line Item r! 
identifications of the purposes for whlch the funds are appropriate.d, the; t 
appropriation is made in response to detailed budget requests .WhlCh do· i 
identify the purposes for which the fu~~ds are requested and winch, under J 
Virginia law, are binding on the requesting agencies just as if the purposes werel 
set out in the appropriation bill itself. Therefore, where an agency's budge! •. 1 
request identifies part of the funds requested as LEAA matching funds and tht/ 
legishture includes that amount in a lump sum appropriation to the agcncY'i 
the hard match prov!sionwill have been satisfied.; 

Legal Opinion No. 72-2-Use of Part E Funds for 
January 24,1972 

TO: D:;puty Assistant Adlninistrator 
Office of Criminal Justice Assistance, LEAA 
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This is in response to your memoran~uI? of Sep~ember 1 ~, 1971, requesun')!l 

Part B appropriation. ' 

, This means only that Part E funds may not be applied directly to 
maintenance of the SPA staff. Part E funds can support planning, however. 
Costs related to correctional construction project planning such as architec­
tural estimates, site location, and determination of facilities: size, may be paid 
from Part E funds. 

Legal Opinion No. 72-3-State Buy-tn-January 25, 1972 

TO: Administrator, LEAA 

T~s ~emorandum is a followup to a discussion at an executive committee 
rnelltmg m De~~mber concerning the legality of State proposals to utilize funds 
that h.ave tradIt~onally .been "local revenues" to satisfy the buy-in, as provided 
unde~ the OmnIbus Cnme Control and Safe Streets Act of 1968, as amended 
(PublIc Law 90-351, as amended by Public Law 91-644). 

tEAA. must. distinguish between situations where a State is redirecting State 
revenu~s .to satisfy the buy-in, which is permitted, and those situations where a 
State IS m effect telling local units that they must use traditionally general 
pU.IJ.)ose local ~evenues for law enforcement, which does not, in the opinion of 
tlus Office. satIsfy the buy-in requirement. 

. An ex:u:uple of the first situation. is the South Carolina uninsured 
motOrists'. fun~. Those funds are collected by the State Highway Department 
~d ?eposlted I.:ll the State Treasury. They thus become State revenues and can 
1 e diverted from purposes for which they have traditionally been used to local 
aw enforcement projects in satisfaction of the buy-in. 

an opinion Oli tbe Colorado State Crmunal JustIce Plannmg Agency (SPA t 
propoS!ll to use 10 percc:nt of Colorado's Part E allocation to support the SPA f 
planning staff. .... fI ,1 

The general rule is that whete an appropnahon IS made avaIlable Oft 

specific purpose, otiler appropriations may no t be used in lieu !hereof. rart ~ /:1 

D! An example.of the second situation is the South Carolina beer and wine tax. 
e beer and wme taxes are collected by the State Tax Commission, but not all 

Of?te t~es are deposited in the State Treasury. There is a distribution formula 
;hiCh dIrects that a certain percentage of the funds "shall be paid into the 
b tate Treasury for ordinary State purposes .... " These are State funds and can 
e used to provide buy-in. The remaining percentage of the beer and wine tax 
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funds is distributed by law to counties and cities on the b~sis of po~ulation. 
This is a statutory revenue sharing scheme that has be~n 1Il ef~ect In South 
Carolina for decades. The local share of the beer and wme tax IS by law and 
practice considered to be local reven~es av~ilabl~ fo:}enerallocal ?urposes. 
What South Carolina proposes to do IS to duect ItS chIe.s an~ ,countIes to ~se 
these furid:; for law enforcement on the theory that this ~atlsfies the bUY-In. 
The point is that these funds cannot ~e used for the buy-m because they are 
not State funds; they are local funds. 

If the South Carolina Legislature amends Section 65-740 of !h~ South 
Carolina Code to provide that all beer and wine tax funds shall be paId mto the 
State Treasl,\l)', the funds would be available for buy-in purposes. LEAA 
cannot in tenere in that legislative process. Nonetheless, short of such an 
amendment, l/EAA must tell South Carolina and other States that propose 
similar ~!;hell1es that they must satisfy the buy-in from State revenues and 
Cll.!!riOt utilize funds that under law are local revenues. 

Legal' Opinion No. 72-4-Applicants for Subgrants With Units of 
General Local Government-February 14, 1972 

TO: Governor's Justice Commission 
Commonwealth of Pennsylvania 
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Your letter of January 28,1972, requests an .interpretatio.n o.f tJ?~ phra~e 1 
"units of general local government" and an opimon as to which mdlVldual m ,i, 
the local government has the legal authority to apply for grants. 968 I 

Section 601(d) of the Omnibus Crime Control and Safe Streets Act of 1 , , 
as amended (public Law 90-351, as amended by Public La:*, 91-644) defmes I 
unit of general local government as a "city, county, township, town, borough, ! 
parish, village, or other general purpose political su~division ,?f a. State, or o~ 1 
Indian tribe which performs law enforcement functions. . .. It IS clear fr! 
the examples given in the definition and the phrase "other general p~rpose I 
political subd!vision," that the only local governmental units that qualify ~e! 
those with general political jurisdiction-that is, those. that posse&!; t~e qU~:1 
of jurisdictional powers (e.g., taxing power) lawmaking power, l~w. enf~nit "~' 
ment authority) usually possessed by a city, town, co~~ty, or sunilar, " 
Some general law enforcement authority would be a reqUISIte. a1 ~ 

As to who has the authority legally to bind the u.nit of general loc 11 
government when making an application for a grant, thI,S Of~ce agrees ~~s "AI,' 
State law will determine this. However, there ma~ be SItuatIOns where I 

determination will have to be made on an ad hoc baSIS. ~ 
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Legal Opinion 1\10. 72-5-Proposed Law Concerning California State 
Planning Agency-March 8, 1972 

TO: California Council on Criminal Justice 
Los Angeles, California 

This Office has reviewed California State Assembly Bill 375 to establish a 
five-man Criminal Justice Board to replace the eXisting California Council on 
Criminal Justice. 

There are various provisions in this proposed legislation that bring it mto 
direct conflict with Section 203(a) of the 'Omnibus Crime Control and Safe 
Streets Act of 1968, as amended (Public Law 90-351, as amended by Public 
Law 91-644). Section 203 expressly provides that the State Criminal Justice 
Planning Agency (SPA) shall be subject to the jurisdiction of the Governor and 
shall be representative of the law enfofl:ement agencies; units of general local 
government, and public agencies maintaining programs to reduce and control 
crime. 

Section 13800 of the proposed legislation is inconsistent with the 
requirement regarding the SPA's representative character. This section states: 

, Each member shall represent the state at large and not allY particular portion 
thereof. • ..' , 

Notwithstanding the fact that the propo'sal calls for one member of the 
five-man board to be "qualified" in the field of local government, this could 
not be construed as confonning to the requirement that the SPA be 
representative of the units of general local government. Secondly, while the 
proposal calls for the Governor to appoint the five members, such appointment 
Ie ••• shall be subject to confirmation by the Senate ... and the refusal or failure 
of the Senate to conflrm an appointment,shall create a vacancy in the office to 
which the appointment was made" (Section 13800). 
, Section 13803 empowers the legislature to remove a member of the board 
from office. ' , 

Granting removal and confirming authority to the legislature is inconsistent 
with the mandate of Section 203(a) of the Safe Streets Act, which makes the 
SPA subject to the jurisdiction of the Governor. 

In addition it is questionable whether, as authorized by Section 13804, that 
where three members of the board constitute a quorum, this could be 
considered a representative body as contemplated by the Safe Streets Act. 

While there is no statutory authority prohibiting full-time paid board 
members, this might create a problem since the board members, even if they 
were representative of the various State and local groups as required by the a.;t, 
could conceivably lose such identity upon becoming full-time State employees. 

This Office does not believe that any of the above inconsistencies would be 
Cured by the creation of a representative Advisory Committee on Criminal 
Justh;e (proposed Section 13820). 
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Legal Opinion No. 72-6-Use of Model Cities Funds as Match for 
LEAA Programs-March 9, 1972 

TO: Assistant Administrator . 
Office of Criminal Justice AsSIstance, LEAA 

Funds derived from other Federal grant programs may not be used as l~al 
matching funds, unless spedficaUy permitted by the la~ ~der ~hi~\the OUt er 
funds were made avail:"ble. The Demonstration CltIes an e tOpO an 
Development Act of 1966 (42 U.S.C. 3305d) contains such express language 
permitting the use of funds as match. . f tl 

The concept of the matching contribution is the deI?onstratlon 0 b .le 

involvement and interest of State and lQ(~~ gover~ent ~ ~ pr:-: C~~~~ 
carried out with Federal funds. The specIal prOVISIon 0 e 
l~gislation allowing the funds available under that program tl0thmatcch other 

1 'd as to assist Model Cities, and it is doubtfu at ongr.ess 
~t~~r:e/u~:h ~rants to fulfill the entire local matchi~g contributlOn 
re uirements under all other Federal grant p~ogram~. There IS, however, no 
r~hibition in the Model Cities legislation agamst usmg the funds to mee,t ~ 

~atching requirements under a particular Federal project or group ofprojec s 
subject to the following conditions: 

1. The funds to be used as match are not necessary to support other new Of 

additional Model Cities projects.' h . 
2. The Federal grant-in-aid program is part of an approved compre enslve 

city demonstration program. .' . f 1 al 
3. The funds are not to be used fo:r general admlnIstrailOn o. or. 
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Legal Opinion No .. 72-7-Propriety of Sub grant to U.S. Attorney's 
Office, Washington, D.C.·-March 9, 1972 

1'0: U;S. Attorney's Office 
Washington, D.C. 

This is in response to your memorandum of March 8, 1972, requesting an 
opinion as to whether a grant made to the Washington, D.C., State Criminal 
Justice Planning Agency (SPA) with the Office of U.S. Attorney. Washington, 
D.C., as a sub grantee was allowable. 

As a general rule, Federal agencies are not permitted to fmance their 
operations from any source other than their own appropriation. Nor may funds 
or services provided from outside sources be used directly Qr indirectly to 
finance agency operations for which appropriations are available. This is 
considered an improper augmentation of an appropriation (15 Compo Gen. 

l390, 392 (1935)), However, there are legislative exceptions to this rule. 
~ Congress authorized an exceptio!! when it amended Section 601(1) of the 
~ Omnibus Crime Control and Safe Streets Act of 1968. as amended (Public Law 
P()'351, as amended by Public Law 91-644) to include, for the purpose of 
! eligibility for funds j any agency of the United States Government performing 
,law enforcement functions in and for the District of Columbia. Such funding 
~lVas limited " •. .for the sole purpose of facilitating the transfer of criminal 
'~~rlsdiction from the United States District Court for the District of Columbia 
~ to llie Superior Court of the District of Columbia pursuant'to the District of 
:Columbia Court Reform and Criminal Procedure Act of 1970." 
{ Senate Report No. 91,1253 specifically mentions the U.S. Attorney's Office 
t as being eligible for assistlll1ce: 

gov:~ru;:tfundS ar~ not to be used t~. replace non-Federal contributions 
obligated prior to aI>plication for Model Cltl~s.funds. b f, Model' 

In addition
t 

the following LEAA condItIOns must be met e ore 

The Committee has also modified the House revision of the defmition of lUlit of 
general local government to make sure that Federal agencies and instrumentalities 
perfonning local law enforcement functions in the District of Columbia are eligible for 
TiUe I assistance .••• Such agencies include .•• the United States Attorney's Office. 

Cities funds may be m.f.'d Mmatch: . fl cal 
1. The Model Cities funds may only be used ,as m~ tc~ by the u~~t \ 0 of 

govenunent to which the grant is awarded (m tlns mstance, t ~ Cl Y 

Cleveland).. h b rded to carty 
2, The Model Cities funds used as match must ave ,een awa 

out programs and projects to improve and strength den law ~n~o:ce~e~\he same 
3 The Model Cities funds will only be allowe as ma c un . en 

man~er and to the same extent that a particular cost element would have be 
an allowable cost if paid for out ofLEAA grant funds. 

The U.S. Attorney's Office for the District of Columbia is eligible for funds, 
ilierefore, as long as these funds are used for the purpose of facilitating the 
kansfer of criminal jUrisdiction to the D.C. Superior Court. Therefore, the 
~ai1t to update the automated system in the new Superior Court would appear 
10 conform to such a purpose. 

As to whether an award to the U.s. Marshal's Office would be proper, it will 
benecessary to MOW whose personnel is being trained. If U.S. Marshal forces 
lie being trained, then such a grant would probably not be proper . 
. However, if the recipiellts of such training are State and iocal participants, 

fuis might be a proper award provided that this IS not a normal or 
:(l)ntemplated Federal agency operation for which appropriations are available. 
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Legaf Opinion No. 72-S-Legality of Oklahoma's Proposed 1972-
Program for Crimirtal Justice Coordinating Councils {C-JCC}.u 
March 21, 1912 

TO: LEAA Deputy Regional Administrator 
Dallas 

This is in response to your request for an opinion regarding tl,:'\ Ie;6ality. ~~ 
Oklahoma's proposed 1972 program entitled "Aid to Substate Plarll'lij 
Districts tOr Developing and Implementing Programs." According to ili~ 
Oklahoma program, Part C funds of the Omnibus Cri.1ne Control and ti1e" 
Streets Act of 1968, a.s tlmended (public Law 90·351 j as amended by J1,lbli~ , 
Law 91·644) are intended to be used to support th~ coordinati(lH;. 
aSSistance, and some planning aspects of the 11 substate planning distrIcts, 

Section 31.Jl(b) of the nct was amended to authorize LBAA to make ~ant$' 
to States foz: ~ho e3Wblishment of a criminal justice coordinating ct)unt~il 
any unit of i;i~neral local government or any combination of such u!tjf:s 
the State. A ~imitatiOrt was placed upon the eligibility of unit!. of geveral , 
government or combinati~ns of such units for grants lmd{;l' th~~ , 
unit must have a population of 250,000 or more. The Seriate 
Conuniitee in its report indicated that this limitation was aaded 
establishment of councils for smaller population areas wouk1 ]1) a 
proliferation of the j}~~m!ing function. As stated by Senator Rmr~lt t.' ""; i"";"'~"'?E 

.. \' .. 
. • • TIle Senate amondment expresses the Intent to concentrat<: ti'l~ as~'~*l',\(fe, 

heavily populated ateas which arc the ones generally characte, !i,\~d !;''/~'li;:\~l''jl' 
enforcement activity. ",{ .. ' 

Other than In a single definable governmental unit MiL fi P(»)?\1;lh~ion in 
excess of 250,000 which has a concentration of population, it w.!s in."",.·~.,.,. 
Utat LEAA would aSSure that this type of Part C assistancM ',va,~ ,">!'I1.Vlr1M 

such a manner as to avoid a needless proliferation of the pl~qning \"" .. ,~ ... , .. 
this end, authority exists within LEAA to set limits or impti$e ""'''lidt'mnllml'~ror 
combinations of units without large individual concentmtit);1s '.'if fi(\I~I1I~lrmn.,,_, 
At the minimum, LEAA's recommendation would requh'fl that 

, governmental units that combine to achieve the 250,000 population _:.,;"",,,,,:,.' 
to qualify for elig:i1lility foI' a CJCC grant meet the followin~ rtlQ,llirements: 

1. TIle CJCC agency (or region in this case) must have 3Jr1horUy or 
from the State level of government and gelegations ofanthonty from the 
units that will enable that Ulnit to achieve effective "regir.mali1..1ld" 0 

and activities. 
2. Some individual units totaling the 250,000 minimum population 

have police, corrections, and court (where n unified court &ystem does 
exist) related operntional respollsibilities. 

3. Tho State Criminal Justice Planning Agency (SPA) must make, 
determination that adequnte Part B funds are not avai1;ili!~ to achieve 
purposes. 

...', . 
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Legal Opinion No. 72-8-Legality of Oklahoma's Proposed 1972 
Program for Criminal Justice Coordinating Councils (CJCCI-
March 21, 1972 

TO: LEAA Deputy Regional Administrator 
Dallas 
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This is in response to your request for an opin~~n. regarding the legality.of ; I 
Oklahoma's proposed 1972 program entitled Aid to Substate Plannm~ 'j' 
Districts for Developing and Implementing Programs." According to the 
Oklahoma program, Part C funds of the Omnibus Crime Control and Sa~e ·1 
Streets Act of 1968 as amended (Public Law 90-351, as amended by PublIc '. 
Law 91-644) are intended to be used to support the coord~atio~, t~chnical I 
assistance and some planning aspects of the 11 substate plannmg dIstrIctS. i 

Sectio~ 301(b) of the act was amended to authorize LEAA to make g~ants -! 
to State~ for the establishment of a criltlinal justice coordinating council for 1 
any unit of general local government or any c,ombination of such units within :'1 
the State. A limitation was placed upon the eligibility of units of general local i 
government or combinations of such units for grants under this progra.n~. A ! 
unit must have a population of 250,000 or more. The Senate JudiCiary! 
Committee in its report indicated that this limitation was added because I 
establishment of councils for smaller population areas would be a needless t 
proliferation of the planning function. As stated by Senator Roman L. Hruska: f 

... The Senate amendment expresses the intent to concentrate. this assis~nce in, "I 
heavily populated areasv,hich are the ones generally charactenzf'.d ,by hIgh law ,t 
enforcement activity. t 
Other than in a sin ale definable governmental unit with a popUlation in II 

excess of 250,000 whicll has a concentration of population, it was in~e:nd~d 'tl 
that LEAA would assure that this type of Part C assistance was prOVIded III .1 
such a manner as to avoid.a needl~ss prolifera~io. ~ of t~e planning ~unction. TO. I' . .'.' 
tllls end, authority exists within LEAA to set Imllts otlmpose reqUIrements. for '\ 
combinations of units without large individual concentrati?ns of p~pu~a~lOn, I 
At the minimum, LEANs recommendation would reqUlre that m~l~dU~ J 

• governmental units that combine to achieve the 250,000. populat.ion m1nI~um',J 
to qualify for eligibility for a CJCC grant meet the followmg req~lrements. .j 

1. The CJCC agency (or regionin this case) must have authOrity or capacity Yf 
from the State level of government and delegations of authority from the l?cal q 
units that will enable that unit to achie've effective "regionalized" operatIon! . I 
and activities. . i 

2 Some individual units totaling the 250.000 minimum population must J. 'l 
have police, correc~ions, and C~U~,~ ~where a umfied court syste~ aoes " . ' . . . no'l t 

exist) related operatlOnal responsIbilitIes. . I 
3. The State Criminal Justice Planning Agency (SPA) must make \1 

detennination that adequate Part B funds are not available to ~chieve tlteJt t . 
purposes. . ; 

. ~ 
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Un.de~ th~ .above cr~teria~ unless the 11 Oklahoma substate planning districts 
contam mdiVldual umts WIth a popUlation of 250,000, or meet the special 
requirements set out in this opinion, they would not be eligible for Part C 
CJCCmoney. 

Sect~on 601(d) defines a unit of genera1local government as a "city, county, 
township, town, borough, parish, village, or other general purpose political 
subdivisions of a State, or an Indian tribe which performs law enforcement 
functions .... " It is clear from the examples given in the defInition and the 
phrase "other general purpose political subdivisions" that the only local 
governmental units that qualify are those with general political jurisdictIon­
that is, thoRe that possess the quality of jurisdictional powers (e.g., taxing 
power, lawmaking power, law enforcement authority) usually possessed by a 
city, town, county, or sinillar unit. . 

As far as a criminal justice coordinating council is concerned what was 
:nvisioned by ~on?ress was .a body whose purpose would be 'to provide 
unproved coordmatlOn of all law enforcement activities such as those of the 
police, the criminal courts, and the correctional system'. The intent was that 
such a council would serve as a. catalyst to overcome the pervasive 
fragmentation of police, court, and correctional agencies. It was viewed as a 
tool for the city to coordinate the operations of each functional area. This 
necessarily entails' some planning functions so-that, in some respects similar 
types of activities may be handled by both Part B and Part C funds. However, 
each. CJCC subgrant to a unit that :has a Part B agency should receive close 
scr~t~y by the ~PA so that each operation is clear as to the scope of its 
actlVltles and dupbcation may be avoided. , . ' 

. T~e o~ly ~JUrpose to which these funds may be put are purposes relevant to 
c~~n:u JustIce functions. Thus, other than the limited type of clearinghouse 
ach~ltles relevant to criminal justice program coordination, the Criminal 
Justice Coordinating Council subgrant cannot be a fund source for the region to 
carry out. clearinghouse activities or other multifunctional purpose:'activities 
.related to other planning or the Project Notification and Review System. 

It should also be noted that it was recommended that Part C assistance for a 
. council be conditioned upon its meeting the representation requirements of 
amended Section 203(a). (Senate Report No. 1253 91st Congo 2d Sess. 44 
(1970).) •. " .-

legal Opinion No. 72-9-Eligibility of State Legislatures for LEAA 
Grants-March' 30, 1972 

TO: LEAA Regional Administrator 
San Francisco 

. ~~~ is in, reference to your memorandum of March 22, 1972, regarding the 
eti~bihty of.:1 State legislature for LEAA funds as provided Wider the Omnibus 
Come Control and Safe Streets Act of 1968, as amended (public la.w90-351, 
as amended by Public Law 91-644) and whether such funding is prohibited by 
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Office of Management and Budget (OMB) Circular A-87. This issue has been 
discussed previously with OMB, which advised that the phrase "whether 
"incurred for purposes of-legisl:ati:on orexecutive direction," is not intended to 
prohibit the funding of activities that indirectly affect the legislative process, 
but rather to cover the normal activities of some local bodies such as county 
supervisors or school boards that have powers not easily classifiable as 
legislative or executive. 

Based on the above interpretation of the A-87 provision, LEAA may 
properly draw the "unallowable" line at the formal lawmaking process of a 
State legislature. This would make the usual standing and speciill committee 
activities, such as hearings on proposed legislation, unallowable'because they' 
are undertaken as part of the usual formal lawmaking process.; However, if 
would permit the LEAA funding of study committees and cOmlnissions that 
underta15:~ :activities outside th'e formal processes of the legislature even though 
the cOlmnittees or commissions may make findings or recommendations, 
including proposed le&islation;~at ultimately enter the formal stages of the 
lawmaking process. This is especially true where the membership of the body 
includes nonlegislative members" The Arizona project involves an ongoing 
research and evaluation stafImg unit to prepare for tlJ.e Criminal Code reVision, 
If the committee has no authority to take any final action as part of the 
lawmaking process, and its recommendations and fmdings will be advisory 
only, its functions would be outside of the scope of formal legislative activities 
intended to be made unallowable by A-87. ,,",. 

A companion issue was whether Part C funds could be utilized for this 
project. ','" , 

A memorandum from this Office dated January)9, 1970, stated that State . 
legislatures were eligible for Part D and E grants", but ineligible for Part C , 
money. This Office has reviewed this memorandum and fmds that a proper 
resolution of this issue requires LEAA to hold that State legislatures are eligible 
t6 receive Part C funds for activities not part of the usual lawmaking process, 

Section 301(b)(1) of the act authorizes LEAA to make grants to States for: 

Public protection, including the development ... implementation ... and purchase~! 
methods ..• designed to improve and strengthen law enforcement and reduce crinw m 
public and private places. 

The grant to the Arizona Legislature would be in accord with the provisions 
of Section 301(b)(1) because the funds would be expended upon a projectlo . 
revise the Arizona Criminal Code. 

Section 303(a)(2) provides that 75 percent of all Federal funds granted toa 
State will be available to units of general local government. There is nothlngin 
the act to prohibit a State fromap,proving a grant to a State legislature from 
the remaining 25 percent of the fliidtsavailable. , 
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Legal Opinion No. 72-10-Supplanting Funds and R' b 
Arrangement Questions, New Mexi~o De~artment of e~m urst~ment 
March 30, 1972 . orrec lons-

TO: LEAA Regional Administrator 
Dallas 

Thi:miS in les~o~se to your com~~nicationdated December 22 1971 
requ~s g ~ OplIUon on the nonsupplantingfunds re uirement ' f h' 
Ommbus Cnme Control and Safe Streets Act of 1968 as am~ded (Pub; ~ e 
90-351~ as amended by Public Law 91-644).' c w 

Sechon 303(a)(10) of the aet states that the comprehensive State plan shall: 

avaIu;b~:tu~d~~ th~i~:;~ ~ :ocedure: designed to assure that Federal funds made 
increase the amounts of such so us: as not .to supplant State or local funds, but to 
made available for law enforce::::. ~"'~ would m the absence of such Federal funds be 

It is clear that this language means that LEAA funds should be used as a 
suppJement to State or local funds and to increase the total fund ail bl fi 
JaW~~fo~~eme~t rathe~ C'1an to :eplace State or ~ocal funds with ;e~:r~ f:nd~~ 

manclal Gwde, Section II, G, requIres a :,' certification that the 
::~~~~e State 1tency lor local expenditures are afleast as great as in the 
show g y~&s. ~ou d seem, therefore, that if the State in this case could 
would comphance "?t~ the nonsupplantillg requirement· in the aggregate it 
prior t no~ be P~ohiblted from reimbursing funds appropriated by the St~te 
approp~af e, s~ ~ant award. A new appropriation that increases the State 
LEAA Ion or aw, enfor~ement and that is predicated on an anticipated 
this t~nt meets this requIrement. It must be clearly shown however that 
the :at~~P~~~ ar;an~e~nt was a condition of the appropriation of funds by 
'are appropriated W1~thn S tS thi°~d nOdt.~e used to supplant,State project funds that 
::'The re .. . ou. s con lhon, 

funds adv~~~~~~ ~~~~t~~e~hether LEAA may au~orize reimbursement of 

Section 301(b) ofthe act states: 

, The Administration is autho' d t ke 
state plans I(Ipproved by it. , .. (E:;hasi~ ~~ed.rants to states having comprehensive 

The Cumptroller General Decisions hold that: 

The word 'approval" uffi' tl advance or an al aflS S IClen y broad to encompass both an authorization in 
, approv ter tIle fact. (31, Compo Gen. 308 and 21 Comp. Gen. 921.) 

by ~~;i~~ 5 ~ 6~) of the act states that payments under this title may be made 
41, sub ar:e~ urse~ent as determined by the ~EAA Administrator. Chapter 
deter~' 15.712 6,.of the Federal RegulatIOns relative to principles for 
(incorpor~~d ~ts applIcable to grants with State. and local government 
Budget (OMB) C~o LEAA procedures pursuant to Office of Management and 

" Ircular A-87 and State Criminal Justice Planning Agency (SPA) 
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Notice of March 30 1971) states in general that costs incurred prior to the • J 
effective date of a irant are allowable when specifically provided for in the f i 
grant agreement. . . '\ 

Therefore, the State may advance or lend funds for a project for .which II ' \ 
anticipates LEAA funds will be available within the nonsupplantmg funa :! 
requirement. However, this opinion ~s not to .be regarded as. an approyal, J 
intention to approve, or concurrence In the project referred to.In the subJ~ct : I 
letter. Nor is this an approval of the proposed method of fundmg, that bem! ' \ 
the discretion of the appropriate approving authorities. ' ! 

r 
Legal Opinion No. 
April 3, 1972 

72-11-Missouri. Senate Bill No. 320- I 

t 
TO: LEAA Regional Administrator '~!' 

Kansas City 

This Office has reviewed Missouri Senate Bill No. 320, which relates to the '~'!,. 
submission by a· State Criminal Justice Planning Agency (SPA) .of ~U • 
applications for Federal funds to the director of the budget? t~e leglslatJ~! 
fiscal officer, the chairmen of the Senate and House appropriatIOns comnul· i 
tees and the minority floor leaders of the State Senate and House ofl 
Representatives. In addition, the legislature is to receive a comp~ete re~ort{ 
concerning the expenditure of funds, number of programs, duratlOn, obJec· t 

tives, and performance. . ' d S·~ ·.l
l 

This bill is not inconsistent with the Omrubus Cnme Control an ~e 

Legal Opinion 
April 13, 1972 

No. 
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72-12-Funding 

TO: VU'gin Islands law Enforcement Commission 

Operation Eiigibility-

This is in regard to your letter of April 7, 1972, requesting written views as 
to the eligibility of the Virgin Islands Office of U.S. Attorney for LEAA funds. 

The U.S. Attorney's Office is not eligible for LEAA funds because that 
office is fmanced by a separate congressional appropriation. LEAA cannot 
direct its funds to support any agency that has' its own congressional 
appropriation without express authority from Congress. No such authority 
eXists for the U.S. Attorney's Office in the Virgin Islands. 

Although there may be non-Federal functions performed by the U.S_ 
Attorney's Office, these functions would necessarily be authorized, and the 
U.S. Attoiney's Office appropriation would cover such functions. 
. The District of Columbia U.S. Attorney's Office is in an analogous situation 
ill that many non-Federal crimes are prosecuted by that office. LEAA does 
provide funds to the U.S. Attorney's Office in the District of Columbia, but 
only because a specific amen.dment was added to the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended (Public law 90-351,as amended by 
Public law 91-644), Section 601(d). This amendment requires that such 
assistance eligibility be for the sole purpose of facilitating transfer of criminal 
jurisdiction from the United States District Court for the District of Columbia 
to the Superior Court of the District of Columbia. 

Legal Opinion No. 72-13-Wilmington 
Program-April 27, 1972 

Narcotics Screening 

Streets Act of 1968 as amended (Public Law 90-351, as amended by Public t 
law 91-644) so lon~ as the purpose of the review is to assure ~hat the S.p~ ~ 
plans comply with the State budgetary policies and do not constitute a reVlell ) TO: Administrator, LEAA 
of the substantive merits of any applications. The legislature cannot usurp thl 
authority of the SPA and supervisory board. wi~ respect .to .d.evelopm:~t~~ This is in response to your request for a legal opinion as to whether Part E 
approval of the comprehensive plan, determInations of pnontles, defirutIOn . ~unds may be utilized in conjunction with P drt C fl:mds for a single program, 
projects, and allocation of Federal funds. It may review how money u . I.e., ~ .narcotics screening program in the Wi'mington, Delaware, jail, under the 
appropriated and spent. ~ I proVlSlons of the Omnibus Crime Contro! an(fSafe Streets Act of 1968, as 

The language of Section 33.087.3, "No federally funded progr~ may, t amended (public Law 90-351, as amended by Public Law 91-644). 
expended above the level specified in the plans approved by the legislature, , t A program to test arrestees and to create diagnostic and treatment programs 
appears to require the legislature to approve the plans of t~e SPA in respect~ . t for those found to be add.i~ts is entir:ly consist~l1t with th: purposes for which 
federally assisted projects. Approval by the .state legls1at?re woul~ m i Part E funds may be utili~ed. SectIOn 451 states: "It IS the purpose ... to 
inconsistent with the congressional mandate placmg the excluslVe au~hont~ i ?ncourage States and umts of general local government to develop and 
the SPA subject only to the policy supervision of the Governor. This sectiOl } unplement programs and projects .. .for the improvement of correctional 
needs to be clarified. It may be that the section is intended to relate to over~ . t ~rogr~s an.d practices." Section 601(1), which was a 1970 amendment passed 
State agency operations. . .~l In conJ~~~tIon ~th the Part E amendment, ~efines correctional institutions 

Section 33.087.3 and .4 req~re that ~rograms not be continue~ for a penal; ~;1~ :md facilities ,~o mclude places for confinementof those "charged with_ - .crim-
of more than one fiscal year WlthOUt pnor approval of the comnuttee on St'I,' Inaloffenses. . 
fISCal affairs. The natural life of many programs extends for a longer per; \ 
than 1 year, and this Office suggests that this section be amended to reflc Li 
more realistic time frame.!.! 
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Thi type of program is being conducted at the present time in the District 
of Col~mbia, where the percentage of felony as well as misdemeanor ~restees 
found to be on drugs is significant, generally. more than .one:thud. The 
availability of such information at the preadjudicated stages will rud the court 
in formulating a proper release program: . ' , ; 

Thus, this progrrun may be funded from Part ~ fund source~ ill ad?lhOn : 
to Part C sources on the basis that the arrestees .are ill the correctional s~steml • 
th t high degree of correlation exists between those arrestees and the use of • 
~ .a and that the availability of this information will be of assistance ~o the . 
cou~~ and correctional officials in providing correc~~onal progrruns consIstent 
with the emphasis of Part E of the act. ,'.... . '." 
! A statement should accompany the grant application as to whether Part C 
'or Part E funds will be separately account~d for, o~ whether all Part E 
assurances, emphases, and advanced practices will be appbed to both the Parte 
and Part E funds. 

Legal Opinion No. 72-14-Use of Part E Funds-May 10, 1972 

TO: LEAA Regional Administrator 
Denver 
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education program for youths diverted by the courts. However, a program for 
youths diverted by the police without going through some stage of the court 
process wouid not be eligible for Part E funding, 

Legal Opinion No. 72-15-Section 303: Funding for Units of 
General Local Government-May 17. 1972 

TO: Governor's Justice Commission 
Commonwealth of Pennsylvania 

This is in response to your letter of May 5, 1972, requesti.'1g an opinion as 
to the meaning of Section 303 of Part C, Title I of the Omnibus Crime Control 
and Safe Streets Act of 1968, as amended (public Law 90-351, as amended by 
Public Law 91-(44) in regard to "making available 75 percent of the funds to 
units of general local government." 

Under the appropriate circumstances, budgeted funds that were not applied 
for by local government units may be used to fund projects for State agencies, 

For the Governor's Justice Commission and LEAA to fulfill their 
obligations under the act, the follOwing conditions must be met; 

1. The program areas for which funds are allocated must adequately take 
d 'b' into account the needs and requests of the units of general local government. 

This is in response to your memorandum of March 21, 1972, Ee~cnd~· 2. Local units must be provided adequate notice and an opportunity to 
various projects and requesting a~ opinion as to whether Pa1 t ;~9~7 _~pply for funds (at least 6 months after the LEAA block grant award). 
provided for under the Omnibus Cnme Control and S,afe Streets COuld ~ '; - 3. Programs, if necessary, must be reprogramed within the limits of 15 
as amended (public Law 90-351, as amended by Public Law 91-644) co t percent or,. with the approval of the Regional Office, in accordance with the 
utilized. , f al'! needs and requests of thelocal units. 

The purpose of Section 451 is to encourage the, constructIon °i correc ;.on all 4. The local units must be given notice of funds available that are 
facilities and to encourage the development and nnprovement 0 conec 10: d I unclaimed prior to use byihe State. 
programs and practices,. The following programs, therefore, can be fun e I These general criteria may vary in individual instances where other facts are 
under Part E. . 53(4)) t broug~t out. 
• Court sentencing and diagnostic improv~ment procedures (Sectton \ d 01 1 This Office does not concur with giving considera,tion of a grant application 
• Educational programs for police and .Judge~ relate~ to the, met 5~(8)1. I on a fust-come, rust-serve basis, after a "cutoff date." Local units of 

corrections and the interrelationships WIth theIr fanchcms (Sect~on 4 'Iy \ government must always be given priority in the allocation of these funds if the 
• Community education related to the reentry of the offender mto SOCle \ application is meritorious and there is sufficient tUne to process and complete 

(Section 453(4)). d d' 'alY 1 the grant prior to the lapse of the funds, 
• Counseling services to families of juvenile delinquents .. an IverSlon I 

actl'Vl'ties (as long as they deal with the offender or eX-<lffender). (The~( 1 
f S r 453(1) impro"emen ' could be funded under the broad ~mbrella 0 ec Ion -'. Legal Opinion No. 12·16-DefiJilition of a "Unit of General Local 

of correctional progra~ns and practices:) 1 t,.ti for delinnuent.pronl 1i Government," District Attorney's Office-June 1, 1972 
Delinquency preventIOn and recreatlOna ac IVl es . '1. f d~ I 

outh would not be part of a corrections progrrun and could not b~ ?n 0 ! 
~ith Part E money. A program aimed at adjudicated o.r. preadJ~~~~. \ TO: LEAA Regional Fiscal Officer for Operation 
delinquents while they are under a court order or the supervlS10n of a] d t Denver 
delinquency age~cy would be consistent with the provisions of P~rt Ee~1 ' .. 
eligible for funds, An example of such a program would be a dehnqu C'f t d T~~ IS In response to your memorandum of March 15, 1972, regarding the 

I efilUtlOn of "unit of general local government." After reviewing the definition I . 
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of "unit of general local government" in Section 601 (d) of t~e Omnibus Crime ill for the defense of police officers sued personally in civil suits arising out of the 
Control and Safe Streets Act of 1968, as amended (Pubhc Law 90·351, as I;) official acts of the officers in the performance of their duties. 
amended by Public Law 91-644), the position of LEAA remains that the i\~ ~!e t~ere is n~ c~ear statutory prohibition, there is nothing in the 
Colorado District Attorney's Offices and the State Judicial Districts do not '1 leglslattve hlstOry to Justify the funding of this type of program. Federal funds 
meet the statutory definitional requirements. The exceptions must be ~e}ected ·t cannot bespe~t in violation of the Constitution. In each lawsuit, this Office 
as being without basis. It is quite clear, and has always been the"posltiOn of:1 would be obligated to determine if a prima facie constitutional violation is 
LEAA, that the definition of a "unit of general local government was n;e~nt I \ made. 'this in turn would project LEAA into a review of the internal operation 
to include only those local governmental units tha~ have .b.road poht~cal :! ' of a .law enforcement agency ~ violation of the intent of Congress in enacting 
jurisdiction. In fact, the descriptive exam~les of s~ch urut~ s~eC~l~aUy mentIOn :! Sech~n 518(a) (no LEAA direction! control, etc., over law enforcement 
only those governmental units that exerCise a vanety of JunsdictlOnal POW~lS, : ~ agencles) of the Omnibus Crime Control and Safe Streets Act of 1968 as 
including taxing power, lawmaking power, and law enforcement authontY'l amended (public1..aw 90·351, as amended by Public Law 91·644). • 
Although it is recognized that certain State, municipal, and county govern· ; I LEAA agrees that civil suits brought for the purpose of harassment would 
mental agencies posse~s some of these powers, it is necessary to possess a full!i create a se~ious morale problem. In <lttempting to research the degree of 
range of such powers to be within the definition. fd harassment Involved in civil litigation against the police, LEAA found that 

Any other interpretation of "unit of general local government" wou~~ be ~\i there was not enough information with sufficient specificity to generalize on 
inconsistent with the statutory intent of giving county and. muruclPa' ,~ the magnitude of such harassment. ' 
governments a role in State program planning. and would ~ause an Involuntary ,The ~ten'J.ative suggest~d-that of providing insurance as protection against 
bypass of these governmental units by allowmg all fundmg to be channeled SUits, ,ftlvolous or .o~elWlse-does not appear to be a viable one. At present; 
between State planners and ultimate users. su~h msurancepolicles afford little protection for civil liability . Among othet 

Thus the District Attomey's Offices and tl~'" Judicial Districts cannot be, things; they ,exclude willful and malicious acts) judgments for punitive 
conside;ed as "units of general locai government" for the purpose of L~ d~a~es, damages arising from violation of State or local law, or violations of 
funding. Such an interpretation would violate the specific intent of Section' ClVll nghts. ,'. ., 
601(d) and the general spirit of the act. . .. Th?re i~ a move at present to protect police officers subject to sucK 

In any case, the objections go to the question of form rather th~ substance. - liugatlOn elther by some sweeping State la'y.changes or,by Federal legislation. 
The use of the label "local funds" brings with it the statutory requrrement that It is from this direction that relief should be;;~ought. 
political units such as counties or municip~ities e~e~cis~ supervisi~n in eveIY:i;':: " 
situation over the distribution offunds. This superVlSlon IS accomplished when , ,Ii.;, 
funds are given directly to the county or municipality for distribution; .when, Legal ~pinion No. ~2-18-,:i~orth Dako~,~,·,·,~~,_"t" ate H.ighway Patrol and 
distributions are s(:nt to agencies with th(;\ concurrence of such count~es or' Use of locally Avallable~ Funds by State,Agencles-July 12 1912 
municipalities, or combinations of such units; or when such counties ,or IF ' ' 

municipalities waive their right to supervise the funding. No other fundmg 
arrangement is acceptable under the provisions of the act. .' ' 

In conclusion, the Colorado District Attorney's Offices and Judicial: 
Districts may be classified as LOGal governmental agencies but they are .. no\ 
"units of general local government" as defined by the act. 

Legal Opinion No. 72-17-Use of LEAA Funds for the Defense 01 
Police Officers-June 26, 1972 

TO: LEAA Regional Administrator :,\1:: r 

Dallas ~:;' 

This is in reference to a letter from the Texas Criminat'Justice cou~c~i 
requesting an opinion on whether LEAA money may b~;l,:~sed to fun~) 
program to provide for the direct payment of counse1 fees (<>J:msurance tO$ 

.\"~~.: ' 

, ... 

TO: LEAA Regional AdrniIlis;tf~tor 
Denver':);: 

';';' 

, This is in response to your 'j~quest as to whether the North Dakota State 
ffighway Patrol's functions canb,e defined as law enforcement functions for 
burposes of eligibility to receiv,e LEAA funds unde,r the; Omnibus Crime 
ontrol and Safe. Streets Act 0(1968, a,~;.~el}~t:d.(public Law 90·351, as 

amended .by Pubhc Law ~ 1·644); An unso1iYlte~'opinion on the question.of at 
what pomt State agencles carl, use funds earmarked for local units of 
government is als6 included.' ' 
c . Law enfor~em~~~ is defined under the act as "any activity pertaining to 
• nme prevenhon, 9011tr01 or reduction, or the enforcement of the criminal1aw 
inClUding but not liMited to, police efforts to prevent) control or reduce crim~ 
or t? apprehend cri.minals." In determining the eligibility of a grantee for a 
parhc~~ project, the nature of the project must be examined. In determirrlng 
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grant eligibility, it must be determined whether the primary function of the 
applicant (or the function set out in a specific grant application) is the 
enforcemellt of criminal law. 

Chapter 39-03-09 of the North Dakota Century Code, titled "Powers of 
Highway Patrol," indicates that the patrol has a number of duties ihcluding "to 
exercise general police powers over all violations of law committed in their 
presence upon any highway and within the highway right of way or when in 
pursuit of any actual or suspected law violator." The highway patrol has 
exercised and is exercising criminal investigation powers. To date there has 
been no challenge ~o the arrest authority of the highway patrol. 

It thus appears that the patrol is able to receive assistance under the act. 
North Dakota may fund a project that would substantially improve law 
enforcement. The portion of the "police career training program" that devotes 
itself to law enforcement matters, such as motor vehicle theft, would be 
eligible for LEAA assistance while that portion related to traffic and highway 
safety matters would not be eligible. As substantial portions of the police 
career training programs deal 'with law enforcement matters, it would appear 
that the project could be partially funded. 

The IACP management study could only be partially funded as the purpose 
of the highway patrol is only partially concerned with the enforcement of the 
criminal law. In each situation, Section III, l(iii) of the LEAA Financial Guide 
or a similar proration of cost principles must be applied. 

In summary, in agencies that have responsibilities besides the enforcement ; 
of criminal law, examination must be made of each project and in such cases 
eligibility is based upon the program or projects rather than the nature of the 
agency or employees. Therefore, in determining the eligibility of the hlghway 
patrol, a specific examination must be made of each project to determine ~it 
is within the criteria of eligibility under the Safe Streets Act. Funding 
eligibility will thus be determined by the project's purpose rather than by the 
organizational structure of the agency. . 

A secondary issue is also raised by the background correspondence provided 
to this Office. North Dakota requested, in its March 30, 1972, letter to LEAA, 
an opinion as to whether 1970 funds that were made available to local units of 
government but for which applications were not received could be used for 
State programs. The March 15, 1972, response to this request was not accurate., 
The substance of the response. stated that North Dakota was not eligible to use 
Section C action funds because it did not qualify for a waiver of the 
pass.through requirement. This answer was not responsive to the question 
asked. 

Under the appropriate circumstances, budgeted funds that were not applied 
for by the local government units may be used to fund projects for State 
agencies.. For the North Dakota Law Enforcement Council and LEAA to ftllfill 
their obligations under the act, the following conditions must be met: 

1. The program areas for which funds are allocated must adequately take, 
into account the needs and requests of the units of general local govern~ent. , 

2. Local units must be provided adequate notice and an opporturuty t~ 
apply for funds (at least 6 months after the LEAA block grant award). 
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3. Progra~s, if necessary, must be reprogramed within the limits of 15 
percent or, Wlth the approval of the Regional Office, in accordance with the 
needs and requests of the local unit. . 

4 .. Local ~nits of government must be notified that funds are available and 
unclauned pnor to use by the State. 

These general criteria may vary in individual instances where other facts are 
brought out. 

ltlgal Opinion No. 72-19-Funding of Fellowships ancl Intern"hips 
out of Part C and Part E Block G'rant Funds-August 1, 1972 ;s 

TO: LEAA Regional Administrator 
Dallas 

.T!Us is in response to your memorandum of May 19, 1972, requesting an 
opmlOn as to whether block grant funds can be used to support internships in 
law enforcement for students enrolled in an approved course of police science 
or relat~d field at an institute of higher learning. 

Sechon 406(f) of the Omnibus Crime Control and Safe Streets Act of 1968 
as ame~ded (public Law 90-351, as amended by Public Law 91-644) authorize~ 
LEAA .• 0 make payments to institutions of higher education for grants not 
exceedmg $50.00 per week to persons enrolled on a full-time basis in 
~ndergr~du~te or graduate degree programs who participate in full-ti~e 
te~nships m law enforcement agencies. 
dSmce ,there has been a specific authorization by Congress in this area in 

or er to us~ Part C funds for internships, a State would have to show in' its 
comprehenSIVe plan that: 

• T(L
here 

is insufficient money under Law Enforcement Education Program 
• T EEP) to carry O!Ut the internship; 

he:e Pa~t C funds will be made available under the terms and conditions 
set !orth m Section 406(f). 

By.requiring that terms and conditions of aPart·C internship program retain 
~~senttallY the ele~ents of a LEEP internship program, including the limits on 
. ~ ~ount of assIstance to any individual, LEAA will insure that assistance to 
~ VI ual students, whether from Part C or Part D funds, will be of the same 
c aracter and thus avoid competitive funding schemes. 
a }~~~ E funds . could only be used for the training of interns in correctional 
CIVIles, Includmg probation, parole, and rehabilitation. 
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legal Opinion No. 72-20-Lobbying Activities of SPA's-August 3, 
1972 

TO: LEAA Regional Adm!nistrator 
Atlanta 

In res onse to your memorandum of July 5,1972, regarding the application 
of lobblng contracts at the Federal, State, and local level, it should be noted 
that Federal funds cannot be used for ~ublicit~ or propaganda purposes not 
authorized by Congress or expressed m Public Law No. 92-77, 7, 701, 
A t 10 1971 The Omnibus Crime Control and Safe Streets Act of 1968, as 

ugusd d ('Public' Law 90-351 as amended by Public Law 91-644), however, 
amen e , d C' . al Justice to' all s the National Institute of Law Enforcement an nnlln . ow . 

Make recommendations for action which can be taken by Federal, State, and local 
governments and by private persons and organizations. to improve and strengthen law 
enforcement. 

LEAA's policy is to promote legislation that would be benefici~l towar,d its 
ro 'ects and programs. Within the scope of this promotion, LEA~ ~s, perIU1t~ed 

.. fo }und study committees and commissions that undertake actlVltle~ outside 
. the formal processes of the legislature even though the commIttees t~r 
commissions may make fmdings or recommendations that ultimatel~ enter. e 
formal stages of the lawmaking process. This authority is found l~ Seclton 

" 301(b) of the act which authorizes LEAA to make grants to States for, 

Public protection including the development ... implementation ... and pru:chaseoi 
methods ... designed to improve and strengthen law enforcement and reduce cnme. 

fI th h" ofa The authority under the act does not go so far as to allo,:,", or ~ u:ng. 
lobbyist or for the spending of LEAA funds solely to attam a leglslattve ~m. 
Lobbying itself is a misdemeanor in Georgia under Georgia C. Ann. Sectton 
2:205 (1948), with the:exception that: 

. f . . fti bill or resolutions thi~ shall Mt· inClude such services as dIa tmg pe Ions, . s, t and 
att~~ciing to the taking of testimony, collatfug of facts, prep~g argumen :mblI 
memorandums and submitting them orally or in writing to a co.mmlttee or a ::;ch the 
of the General Assembly and othet services of like character mtended to r 
reasons of the legislatures. 

,', . . is} 
. It should also be noted that the Office of Management ~d. ~udget (O~ .. td 
specifically prohibits in OMB Circular A.87 the funding actlVltles th~. WOa"nd 
affect the formal1awmaking process. This would make the u~ual.stan lll~OW' 
speCial committee activities, such as hearings on proposed leglsl~hon, ~~:ss It 
able since they are., taken as part of the usual formal lawmaking .p~ that 
would permit the. LEAA funding of study .Gommittees an.d commlssloiliouglt 
undertake activities outside the formal processes of ~e legl~latw"~ eve~o sed 
the committee may ,make findings or recommendahO?S, ~ncludmg p po 
legislation, that ultimately enter the formal stages of legislatIOn. 
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Based on the above, it would appear that each individual project planned by 
LEAA or the State planning agency must be examined to see if it fits within 
the above guidelines affecting lobbying. 

Legal Opinion No. 72-21-The Meaning of "Aboriginal Group" as 
Used in Sections 301(c) and 306(a)(2) of the Safe Streets'Act of 
1968, as Amended-August 3, 1972 

TO: Assistant Administrator 
Office of Criminal Justice Assistance, LEAA 

This is in response to a request concerning the meaning of "aboriginal 
group" as used in the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (public Law 90-351, as amended by Public Law 91.644). 

The act in Sections 301(c) and 306(a)(2) says that "In the case of a 
grant ... to an Indian tribe or other aboriginal group," the match requirements of 
the act may be Waived. As the only abOriginal groups expressly mentioned in 
the act are Indian tribes, it must be ascertained what Congress meant by the 
term "aboriginal group." 

It is clear from tJle legislative history of the act, other Federal statutes, and 
caselaw that both Eskimos and Aleuts are to be considered aboriginal groups. 
The term "aboriginal group" was added pursuant to an amendment offered in 
the Senate Judiciary Committee by Senator Marlow·W. Cook. Senator Cook 
fust suggested the addition of the words "or Eskimo tribe." However, when it 
was pointed out by the committee members that there are also Aleuts and 
other tribal groups in Alaska and that Federal statutes designed to co,;er all 
Alaska tribal groups usually refer to them as "Eskimos, Aleuts and other 
abOriginal groups" (see 25 U,S.C. 443(a) and 479 (1972»). Senator Cook 
suggested the present language of the act. This is supported by a statement in 
the committee report deScribing the waiver auth0rity as applying to grants to 
"Indian tribes and other aboriginal groups, including Eskimos" (Senate Report 
No. 1253,91st Cong., 2d Sess, 44 (1970), and by a statement on the Senate 
floor by Senator John L. McClellan, floor manager· of the bill, that the 
prOvision applies to Indian tribes and other tribal groups and is based upon 
the premise tJlat "Indian tribes and Eskimo groups have severe law enforce. 
ment defiCiencies and in many cases have no funds to pay any part of the 
cost of improvement programs" (113 Congo Record S17531 daily ed. 
October 8; 1970). In ,addition, caselaw indicates that both Eskimos and 
Aleuts are aboriginal grdups of Alaska. (See United States v. Booth, 161 F. 
SuPp. 26~:(D. Alaska 1958).) .,~. 

To ascertain what other peol"les are to be considered abOriginal groups for 
the purposes of LEAA aSSistance, "aboriginal group" mllst be defined. Before 
attempting a definition of the ternl itself, the term must be separated into its 
~omponent . parts. '!Aborigines" 'are defined as "the. first or earliest known 
inhabitants of a region; natives" (Webster's New World Dictionary 4 (College 
ed, 1968) [hereinafter Webster's]) or "the inhabitants found in a country at 
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the time of first discoveTY" (Aborgines, 1 E~cydopedia Britannica 42 (1971)). 
',Under either definition, it seems Glear that the Samoans, the Chamorros of 

Guam, and the Hawaiians are aboriginal to their islands. " 
The difficult question becomes, what is meant by the word "group ," as used (I 

in the act. Webster's has two definitions that could possibly be applicable. The 
first defines "group" as "a number of persons or things gathered closely 
together and forming a recognizable unit; cluster; aggregation; band .... " The 
second says a "group" is "a number of persons or things classified together 
because of common characteristics, community of interests, etc .... " In the 
context of Sections 301(c) and 306(a)(2), the first defmition of "group" is 
more appropriate. _ 

9S 

and are m~ch like the Hawaiians. Their tribal courts and land tenure laws ha~e 
bee~.aboltshed" and the natives have been assimilated into the American 
pOhtlCal and SOCIal structure of the island. . . 

Legal .Opinion No, 72-22-Conformity of California State Budget 
Act With Safe Streets Act Requirements-August 8, 1972 

TO: California Council on Criminal Justice 
Sacramento, California 

Under the second de fmition , all Indians in the United States could be 
considered a group, but only,those Indians who continue to live together, asa ,This is in ~espons~ to your letter of July 6 requesting clarification as to 
tribe, band, or community, can be considered a group under the flrst Whether certaI~ sectlOns ?f the California State Budget Act for fiscal year 
defmition. Sections 301(c) and 306(a)(2) are concerned with conditions and 1972,,73 art: m conformity with Federal statutory requirements of the 
pr9cedures for awarding grants to Indian tribes and other aboriginal groups. In . Omrubus Cnme Control and Safe Streets Act of 1968, as amended (Public Law 
this context only the first defmition makes sense. To make a match free grant, 90.351,.as amende~ by Public Law 91-644). 
there must be a number of people living in proximity to each other to whom."i The mterpreta.tlOn of the term "in the aggregate" has a different meaning in' 
the grant can be made; there must be officials and leaders who will be two separa,~~ sectlOns of the ~,ct •. In the ''buY·in requirement" (Section 303(3», 
responsible for the proper expenditure of the Federal funds. It is clear that a J the, tet;n m the aggregate actually applies to an aggregate Federal dollar 
match free graIlt can be made to a "group" only as that word is defmed in the .\1 figure, I.e., the total required Part C pass-through funds available to local unit 
first definition.~f governm~~t. However, in Section 301(c) (hard match), the term is modifie~ 

In addition, it is significant that Congress used the tem1 "Indian tribe" int the addlhonal !anguage referring to the application of the requirement to 
these sections, not the word "Indians." Congress must have realized that, while ~, programs and projects.," .'. 
"it would be possible to make grants to Indian tribes, it made no sense to talk of M The Senate Judiciary Committee ,has stated through Senator John" L 
,grants to Indians. Also, Congress most surely used "group" as a synonym for cC~e!lan that the "in the aggregate" language in both the "hard match'; 
"tribe." Therefore, in order to give a rational interpretation to the phrase prOV1S!on and ~e::b~Y-in" provision would permit the States a much needed 
"Indian tribe or oilier aboriginal group," "group" must be defmed so as to be ;J ~ea~ure of fleX1blh,t~:i~t was the intent of the act to permit hard match and 
consistent with "tribe." Only . the ftrst, defmition of "grQUP" gives this J.m to be empl~yed m selected programs and projects on the basis of need 
consistency. ". ra er than ~o. ~equtre th?t these funds be present in each project. • 
;,' Based on these considerations, the term "aboriginal group" refers to the The flex~bihty resu~tmg fr~m. Li.e interpretation that hard match need not 
:descendants of the ftrst or earliest known inhabitants of a region who continue ~ on a proJect·by-project b~91~ IS a vital feature in effective administration of 
t3:Uve in a band. tribe, community I 01: any other recognizable unit, rather than s program. Unnecessary hmlts, on this flexibility tend to erode the block 
having been'assimilated into this country's social and political structure. ~ ~ant concept and the stated purpose of the act to, "encourage States and units 

Given this· defmition, it can be determined which of the, aboriginal peoples u o~neral. local go~ernment to prepare and adopt comprehe:'isive plans based 
under the jurisdiction of the United States can be considered an "aboriginal &m th~lr evaluatIOn of State and local problems of law enforcement." 
group" in the context of the act. It is clear the Samoans qualify as ail ,~ 'd' phasls added.) A State's evaluation of law enforcement problems may 

" '-"aboriginal group." These natives of American Samoa still retain their tribal a m 1~~~ ~xtremely high priority problems in the very poorest communities. ' 
government, tribal court, and the Department of Interior furnishes policemen ~ bee alhonal hardmatc~ or buy-in funds, (over the minimum required) may 
much as :l~~ Bureau of Indian' Affairs police are furnished on various Indian o~e necessary to begm attempts at problem resolution in these areas. Set 
:reservatioh~: It is equally clear that the Hawaiians do not fit that defmiti~n.' ricu:remen~s for State participation may preclude the implementation of a 
\Th(h~e natives have not retained their tribal government Qr tribal relationship, iro' fie p~oJect. or :nay, in effect~ require more State participation to begin the 
,'but have been assimilated into the politi9al structure of the State of Hawaii. ~t. smce a~ other local projects would, under the Budget Act require a 
: The Chamorros of quamprllsent a,somewhat c1(;serquestion; however, urn amour~t.ofparticipation. .c=:- , , 

. evidence indicates they should not be considered an aboriginal group. 'Ihe th ~t tOUld also be noted that Section 203 (a) of the Safe Streets Act requires 
I Chamorros, a:ccording to C.Brewster,Chapman, Jr., Associate Solicitor, ~ a ,e State Criminal Justice Planning Agency (SPA) be created by the chief 

TerritOries" Wildlife and Claims, Offtceof General Counsel, Department of ~e~uhve of the .S!~te and ~ubject to his jurisdiction. Section 203(b)(3) 
Interior, do not have a tribal government, do not live in a tribal relationship, imP ses a responSibility on thiS State ~gency to ,"establish priorities Jor the 

provement of law enforcement throughout the State." " 

i 
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It l'S conceivable that the State Budget Act and its set re~Ubliremthentsf~ort~e ~. 
.' f b . funds may negate or make impOSSl e e e lec lye i distnbutlon 0 uy·m , 

im lementation of the established priorities. " 1 
~ile it is a generally applied prinCiPlthe thtat Shta:eals mfimaYant~~ mp~~~i~~!~C~r: i 

administrative measures to implement e ec mc. . f th i 
~ede.ral act~ it has tot been done in any other State in lmplementatlOn 0 e t 
u~sr~1~~:~t~~~gly recommends against such restrictiv~ legislati~n and fe,e~s 1 

that the spirit of the Safe Streets Act, if not the techmcal requlreme~f,,!!.¢~! J. 
threatened by the provision "in the State Budget Act. ': ' J 

L~gal Opinion No. 7~.23-potential .. Part E Funding of Public 
Defender Services ReqUired by Argersmger-August 23,1972 ' 

:1 
j 

t 
1, 

TO: Administrator, LEAA } 

This memorandum addresses the following questions: i 
1. What is the general impact of Argersinger v.Hamlin,· 407 U.S .. 25 (19.~) ~ 

holding to LEAA, including the possible a:eas where def:nse semces rol t 
now be required if the Argersinger test is lOgIcally extended. P E f the 

2 To what degree will these services be fundable under art ? 
Om~ibus Crime Control and Safe Streets Act of 1968, as amended (pubbc Law 
90-351 as amended by Public Law 91-644)7 . 
. 3. Would the Alabama proposal be eligible for Part E fundmg? 

, Brief Analysis of Impact of Argersir-;~r Holding 

Justice William O. Douglas Writin1' the majority opinion in Argfirsinger held: 

that absent a knowing atld intelligent waiver,'no person may be irnPriso~ed~~ 
any' ~ ~ffense whether classified as petty misdemeanor, or felony, unless e 
represented by counsel. (ld. at 38.) 

Justice Douglas, quoting from Stevenson v. Holzman, 254 Or. 94,102,458 
P. 2d 414, 418 (1969), went on to state that: , 

••• 110 person ma~ be. deprived of hi$-~berty who ~as been denied the assistance of 
counsel as guaranteed by the sixth amendment. Argersmger at 37. 

•.... The rationale for this holding as st~iq'd in the opinio~ is that a pa()\%: 
charged with a crime is denied procedural and substantlve !!afegullr s US 
forced to confront his accusers without counsel. Powell v. Alabama, 287 " 
45 (1932); Gideon v. Wainwright, 372 U.S. 335 (1963), , 

b f: f' . tra! eveniin a petty The xequirement of counsel may well e necessary or a au: 1 d: 'or t'tutionJI 
offense rosecution. We are by no meansconvince~ that legal an c~bs. If erloO 
qUestion; involved in a case that actually leads to lniprlso~fer ev;n for ~ti\:I~/mort' 
are any less complex than when a person can be sent 0 or· S1~)~,~P,., • 
Argersinger at 33. 

-
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The thrust of this opinion ~sto guarantee the sixth amendment right to 
counsel to all criminally accused who may face imprisonment if found guilty. 
The test which Justice Douglas seems to apply to determine whether the right to 
counsel attaches is whether or not the accused may be imprisoned fOl' his 
actions. This test, if logically extended, may require counsel at all proceedings 
where imprisonment may result. Consequently, it could have a far-reaching 
effect in increasing the quantity of legal services that must be provided not 
only'~;~foI'!:misdemeanants but to persons facing probation and parole revoca­
ti~ii.S, prison disciplinary hearings, bail revocation hearings, and ,so forth. 

A brief analysis of the state of law prior to A rgersitiger reveals:: that 
heretofore counsel was not required by the sixth amendment atp'aiol~ and 
probation revocations so long as the revocation hearing did not also iiY(@~e a 
sentencing hearing where substantial rights of the. accused are in je'5.im~dy. 
Mempa v. Rhay, 389 U.S. 128 (1967); Wood v. Tex(1s, 440 F. 2d 134~::(5th 
Cil. 1971). The rationale employed for denying the right to counsel here is that 
these,revocation hearings are not criminal prosecutions; tliilt the accused's right 
tolil:lerty wiiS injeopardy and taken at trial where he did ha~ethe assistance of 

. counsel; and th~t because sentencing took place at trial, no substantial rig~t~" 
are now at stake in are"ocation hearing.····, 'f,ii.., 

.. Obviously, a persoif'facing parole or probation revocation may be 
imprisoned if he cannot resist the revocation, but his right to liberty has 
already:been litigated. with the assistance of counsel and this may be sufficient 
to meetthe test of notbeirig imprisoned for an offense, regardless of its nature, 
unless represented by counsel. If, however, the alleged violation of probation 
or parole is considered an offense for which the accllsed may be imprisoned, 
then Argersinger wUl require the appointment of counsel. . 

Argersinger will probably have no discernible impact on the right to counsel 
for juveniles. The Supreme Court has already held in In re Gault, 387 U.S. 1 
(1967), that: 

... ttl he Due.Process Qause of the Fourteenth Amendment requires that in respect 
of proceedings to determine delinquency which may result in commitment ,to an 
institution in which the juvenile's fIeedom is curtailed, the child and his parents il1,USt 
be notified of the child's right tooerepresented by counsel retained by them, oi:if 
they are unable to afford counsel, that counsel will be appointed to represent the child. 
ld. at 41. re Gault, supra at 41. 

As a practical matter, counsel for trial has usually already been appointed 
,before ~ail, eligibility hearings, or bail revocation hearings are held so 
Argersinger's impact here will ,also be minimal. But where there is still no 
provision for counsel at these preliminary Btages of trial or for counsel at bail 
hearings pending appeal stages, Argersinger could arguably require the 
apP9intment of counsel since revocation means imprisonment. 

, A prison disciplinary hearing is another proceeding where the accused could 
be sllbject to continued imprisonment (loss of good time) and therefore might 
come within the Arg(minger test. But, like parole and probation r~y?cations, it 
mightbe determined that absent another criminal charge, the acciised's right to 
liberty,~\Vasalready adjudicated with,.the assistance of counsel at the original 
IrialJ~~:'/ ..•. . . . .. . .. 

\;'. 

<, ! 
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Other footnotes to the Argersinger holding provide further data on its i 
Potenti,al impact. While 19 States currently provide for appointment of counsel i etc.) would be within the funding purview of Part E A' . 1 ,{ d f th . . s preVIOUS y noted the 
in most misdemeanant cases and a total of 31 States extend the right to ~ nee 0 ese serVIces may be increased in the light of AT, . b ' 
defendants' charged with less than felonies, the balance of States must oei ~f increased legal se~ce demands will be in response f;::g:isd~~~~~:;~ 
presumed to be in need of assistance to bring them into compliance with this fl,: nght to counsel at tnal, and these trial services cannot be funded with P rt E 
case. One estimate given indicated that between 1,575 and 2,300 full-time ,~money. a 
attorneys would be needed to represent all indigent misdemeanants excluding 4 " Possibly. under Sectio~ 453(8) some Part E money could be used to train 
traffic offenders. Even if roughly accurate, 2,000 full-time attorneys at an , court-apP?mted counsel In co?"ection-related services that might have to be 
average of $15,000 for salary and support would require approximately $30 ~ rendere.d In response to Argersmger (e.g., what parole and proba!' 
million a year to implement Argersinger. This would not include the need to f are available, alternative dispositional services aVailable strategie

lOn 
PJograms 

increase pJrosecutor capabilities to meet the increased workloads. i"l dures for aiding a client once he has come withfu th . ~ da~ ,Proce
f
-

t corrections) An I' e Juns IctlOn 0 1 . . . . y counse serVIces that are pretrial (absent s 
Possible Use of Part E Funds to Implement Argersinger 

The brief analysis of Argersinger v. Hamlin illustrates the additional burden 
that must be carried by the States in providing apPointed counsel. The question 
now is what part, if any, of this burden LEAA could fund under Part E. (part C 
funds present no legal problem.) 

The purpose of Part E is to: 

...• [e 1 ncourage States and units of general local government to develop and 
implement programs and projects for the construction, acquisition, and renovation of 
correctional institutions and facilities, and for the improvement of correctional 
programs and practices. Public Law 90-351, Title r, Section 451, as added by PubUc 
Law 91-644, Title I, Section 6(a}, 1971. (Emphasis added.) 

Grants may be authorized under Part E if, among other things, the 
application in the State comprehensive plan in~urt:s .that: 

Section 453(4) provides satisfactory emphasis on the development and operations 
of community-based correctional facilities and programs, including diagnostic services, 
halfway houses, probation, and other supervisory release programs for preadjudication 
and postadjudication referral of delinquents,. youthful offenders, and first offenders, 
and community-oriented programs for the su pervision of parolees. 

* * * 
Section 453(8) provides satisfactory assurances that the State is engaging in projects 

and programs to improve the recruiting, organization, training, and education of 
personnel employed in correctional activities, including those of probation, parole, and 
rehabilitation. 

The intent of Part E as evidenced by the language above is to fund 
correctional programs involving institutions and other rehabilitative servo 
ices, facilities, and projects in the hope of curbing recidivism. Thus, the only 
defender services that would be eligible as correctional programs would be 
those that are directly related to the rehabilitative, dispositional, or corrective 
aspects of the criminal justice .system. Any defense or ptosecutorial activity 
related to trial or the determination of guilt or innocence would not be 
sufficiently correctional in nature as to be fundable under Part E. Only those 
legal services that deal with such things as probation, parole, prison discipline, 
and preadjudication disposition in lieu of trial (e.g., first offender programS, 

, dispOSItional alternatives) or trial-related including appeU t ome few 
} reducing recidivism but are continuin fue dete . . a e cases, are not 

! ~~~e~ti~~~s~r rehabilitation (guilt or in~ocence); th~s~~~~nar~fn:eeli~~~ i~~ 
~ 

:.:,1;":' US~:b:ta,Es FpundS fodr Alabama Proposal ,:" 

~ . ropose program for Improvenlent of the Prosecution 
~~~S~;t In~l~nt D~fendants is not eligible. for Part E funding even thou;~ 

1 th • 0 rgersmger, some further serVIces'· may have to be provided ' 
i an~ correctlOn~ area, because the thrust of the program is to hire new defen~ 
i . d prosecutIon lawyers to handle the increased caseload that is all 
1 nus emeanor cases that now require counsel. " 
1 Alabama proposes: 

, l 1. ~o establish a Public Defender Commission to admwste d' I 
i apubhc defender program. r an Imp ement 

, han~~Og:r~ ldiO~alt CirC.Uld·tS in formulating and implementing programs fp! the 
In gen mIS emeanants ~nd felons. 

'1
3
. to esta?lish mUnicipal prosecutors where needed throughout the ~tate 

: to ~se;~rVIc~s are not related to c?rr~ctions and rehabilitation but primarily 
, progr' ere IS no ~ay LEAA can Justify funding Alabama's Public Defender 

co ~ as a co:rec~onal program. Since the in;lpact of Argersinger in the 
· de:~:~~ons area IS still sp?~ulative, it is almost impossible, and probably not , 

· correcti~~!~ei~re~oa:~t;.~~;~tf~:~:r~t~g;u~~~~ende: servic~ ~ould be ." 

, 

, t:1 Opinio.n No. 72-24-Allowability of Federal Court Participa­
St on a Reimbursable Basis in a Program Funded Under the Safe 

roots Act-August 31, 1972 

· TO:· LBAA Regiort~l Administrator 
, Seattle . 

Thi •. 
OPinio~ IS In reference to your memorandum of August 21, requesting an 

as to whether a small number of cases can be 'referred by the Federal 

, 
" 

,) 

,I 

'] Lr), 
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court to the Multnomah Cotmty Diagnostic Center in order to compare the '~ 
results of county services witll1 the services available to the Federal court. It is ~ 
understood that the Federal court will reimburse the county for such referral 

legal Opinion No. 72-26-Eligibility of M' . . . L 
Intern Program for Part C Funding-SePtein,b::I~;I:~~12aw Student 

services. 
Not only is this activity allowable, but this type of cooperation is mandated 

by Section 508 of the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (public law 90-351, as amended by Public Law 91-644): 

The Administration js authorized ••. to cooperate with the Departmen't of Justice 
and such other agencies and instrumentalities in the establislunent and use of services, 
equipment, personnel, and facilities of the Administration .•.. 

The money received by the Diagnostic Center should be considered 
incidental income and will reduce the gross cost of the program. 

Legal Opinion No. 12-25~Proposed Illinois Bm and Jurisdiction 
Over lEAA Funding IExpsnditures-September 1, 1912 ' 

TO: Executive Director 
Illinois law EnfQrcernent Commission 

TO: Law Enforcement Assistallce Division 
'\ Office of the Governor 

Jackson, MissiSSippi 
;1}:~;~1:' 

; ': ~ 

This is in response to your letter of Au t 22 1 .'? • 
as to the eligibility of the Mis§issippi Law~~Ud ' t i7t2, reqpuestmg an opInion 
funding under the 0 'b C' . en n ern. rogram for Part C 
amended (Public Law ~~3~~ rune C~n~~l ~d ~afe Stre,~ts Act of 196ff, as 
the problem appears to be Wh~th:~~C~0/406~gc r:; 9~-644). Specific:uly, 
$50 per week per intern !intit to be applied to th f 0 d' le;act would requue a 
fue Mississippi law Student Intern Program. . e un mg system proposed by 

int!:.~:~~~:dO[n S~:;~:i~~t~~~, ~Ssf~ryP~eVlali' ~neg~Ws~thbsithst7nce al~~wance for the 
I IS prOVISion: 

The University would provide u t $50 ' 
SUbSistence to the interns. The Univer~t a per week from the Federal funds for 
to this amount if other funds were aVail~~. college or the agency could, of c.Qurse, add 

The intern program provid . b 
TIus Office has reviewed illinois Senate Bill No. 970 which l under Section 4, 

reqUires Ule illinois law Enforcement Commission (Ule State Criminal Justice 
Planning Agency or SPA) to pay, from appropriations made to it fot 
grants·in.aid to local units of government, for additional compensation to law 
enforcement officers meeting certain educational standards, 

(including travel) incurred b~s ~un, utrsemel~ °df document~d actual expenses 
would t fl' . ' ,e ill ems. n er these CIrcumstances this 
fue lod ~o co~ Ict WIth the !intitations set forth in Section 406(1) so lo~g as 

~ Would:r ~~ re~:%~:xK~~s:~e~o tOlexce.ed .$t50 per.week per intern. A State 
is insufficient mone) ,0 ow ill I S comprehensive plan that there 

. to be able to utilize ~a~~~e:u~des.law Enforc,ement Educa~ion Progra!l\,<~EEP) The proposed bi11 would substitute the judgment of the illinois Stale 
Legislature for Ute Govel'nor and the Illinois Law Enforcement Commission In 
determining a program for expenditure of ,LEAA funds. Section 203 of the 
Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public Law 
90-3S1, as amended by Public law 91.644) expressly provides that the SPA 
designated to receive and,a:d,minister LEAA funds (in this case the lllinois}.aw 
Enforccmcnl Commission) must develop and correlate progtams and establish 
priorities. It is the SPA and the Governor who have authority under Ule act to 
allocate funds for programs and projects. This decision may not be made by Ir 
the State legislature. i,,' 

Insofar as the bill attempts to mandate the expenditure of LEA A funds)it~ ~ 
inconsistent ,with the Safe Streets Act;JJnder the ,Supremacy Clause of the 
United States Constitution, the bill,if enacted, would be ineffective as to th~ 

'allocation of LEAA grant funds. (King v.Smith. 392 U.S. 309; 333 (1968).) 
The l1lhlois Law Enforcement Officers Trahling Board ,could be provided wiOl 
LEM fllnd\';only if approved by the illinois law En:forcement Commission 
and ifpontairied in a comprehensive plan approved by LEAA. 

TO: LEAA Regional Administrator 
Atlanta '. 

This is in reply to"the September 8 1972 
concerni K ' '," .' • j, request for a legal opinion 
Area D ng

l 
entucky~ea. Development Districts. The interpretation that the 

goverrun:~~ '{!~ent f D.idstncts would require waivers from local units of 
p~.th e or~ un s granted to them would be part of the 40 percent 
of 196~oUgh requirement 0'£ the Omnibus Crime Control and Safe Streets Act 
Is co • as ame?ded (Publ~c law 90·351, as amended by Public law 91-644) 
fund~r~~t. A regIOnal plannmg agency established by the State can have Part B 
waiver bunt as a portion of the required passthrough only if there are written 
Ge al:> Cy local government units as detailed in the January 19 1972 LEAA 

ner Qunsellegal opinion. ' , 
In 'eval t' h " Districts ua lllg te Kentuc~ Area Development Districts, it appears that the 

are State:f.reated m that Uley are organiZed to function at the '. <."1: 

,'.J. 

o 

i 
I 
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Legal Opinion No. 72·29-A"owability of Inmate Maintenance 
Costs as Match-November 1, 1972 

direction of State government. LEAA Guideline Manual, State Planning 'j 
Agency Grants, M 4100.1, dated August 22,1972, paragraph 20, details LEAA '1 
policy on Regional Criminal Justice Planning. It appears that the Kentucky Area 'i 

Development Districts are general planning districts and are not a "combina· :'1' TO AI b La E 
tion of units of general local government." Therefore, any funds they received :,1 .: a ama . w "nforcement Planning Agency 
would not count toward the pass·through requirement, unless appr9priate .~ .' .' , 
waivers are given. '. 'I. ~s is in reply to y~~r letter of September 11, 1972, requesting a legal 

legal Opinion No. 12-28-Rurai Development Act of 1972-
October 26, 1972 

TO: LEAA Regional Administrator 
, New York 

,. 

. This memorandum is in reply to your memorandum of October 10,1972, 
requesting a legal opinion in regard to the use of money borrowe,d from .th6' 
Fanner's Home Adminjstration as hard match under the Omrubus Crune 
Control and Safe Streets Act of 1968, as amended (public Law 90-351, as 
amended by Public Law 91-644). . 

Public Law 92419, the Rural Development Act of 1972, Title I, SectIon 
104, autht,1rizes the Farmer's Home Administration to make loans or insure<for 
"essential ~omt'llunity facilities including necessary related equipment." It is 
readily appa~ent that these loans could be for procuring facilities related to law 
enforcement. . 

The LEAA interpretation of the hard match requirement is found in th~ 
June 14, 1972,\ addition to Section IV of the Financial Guide. Hard match 
"shall be new money appropriated ... by the State or local unit of goverrunent l 

for the purpose of the shared funding of such programs or projects." Since this 
is for the non.Federal share, grant funds from other Federal prograrrts are 
excluded from being used as hard match. Loan funds are in a different category 
froIl1 grant funds. There is nothing in the hard match provision that precludes a 
unit of government from engaging in deficit financing. The source of the loa~ 
being a Federal agency does not makethe funds Federal in character. The obit· 
gation for repayment is with the local unit of government, and therefore, the 
loans are not Federal funds. -

If a unit of government us,esa loan to meet its hard match requirement, 
then the provisions of Office of Management and B~dget COMB) Circul:u A,s1 
apply. Attachment'B, Section D, Paragraph 7, speCifically states that mterest 
costs are unallowable as program costs. 

'I opinion on the allowabilIty of .inmate maintenance costs as match for the 
11 I~~~erson. Countr Pilot Vocational Rehabilitation Program, as provided under 
~ tHe, ()mmbus Cnme Control and Safe Streets Act of 1968, as amended (Public 
'\} ,Law 90·351 , as amended by Public Law 91-644). 
J 'The question of whether a specific item is an allowable cost and therefore 

an in·kirid c~rttribution, for a project is in large measure determined by how 
the pr.ogram IS defined. For a cost to be allowable, it m'ust meetthe criteria set 

,,;tr0ll1 the LE-:U Financial ?uideline (1971). Th~~~uidelines state, at page 16, 
that costs pertment to carrymg out unrelated functions of government llJ'e not 

allowable." Generally, a cost is allowable if it is directly benefiting and 
it specifically id~ntifia?le to the ~rant program. In the Jefferson County project, 
1 an.y, cost dealmg WIth evaluatmg the prisoners would be allowable. If the 

progr~,? ~escription included rehabilitation, then any cost dealing with the 
rehabihtatton eff~rt would be allowablQ; The letter is unclear as to whether the 
progr~ descriptIOn included rehabilitation. If the program was limited to 
evaluatIon, thert only evaluation costs are allowable. . 

!! ~s . to the specific question of whether inmate maintenance expenses are 
,~ allowable costs to the program, it afpears they are riot. The inmates are the 
• (eas~n for .the ~rogram's existence, but their maintenance costs are not 
. spec~fically IdentIfiable to the grant program. The State has an obligation to 

proV1~e for th~ maintenance of its .prisoners merely by the fact that they ar~ in 
~e pns?n. This means that the mll1ntenance expense must go on as long as the 
uunate IS confmed and is therefore unrelated to the evaluation effort 

t 

The point is raised. that had the inmates not been in the evaluatio~ program 
they may have been available for work detail. If the inmates' stay in priso~ 
were .dependent on their working on the detail, then the point would be valid. 
This IS not tme I ho",:ever, because the inmates will stay confined whether they 
~e on the work detall or not, and the State has an obligation to maintain. them 
if they are. co~fmed. This being the case, the inmate maintenance expense is 
not a contnbutIon to the evaluation program. 

Legal Opinion No. 72-30-Public Interest Groups-November 1, 
1972 • 

i TO: Associate Administrator; LEAA 
I 

. This is in response to your memorandum of October 20, 1972, on the 
proc~ss for selection of public interest groups for policy clearance. 

, 90 TItle IV of the Intergovernmental Cooperation Act of 1968 (Public Law 
.577,42 U.S.C, Section 4231 et seq.) provides for giving chief executives of 

!) 

'I 
! 
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State and local governments a reasonable opportunity to comment on major 
proposed Federal rules, regulations, standards, procedures and guidelines, and 
major interagency agreements concerning program operations and major 
organizational changes, any of which have a significant and nationwide effect on ~ 
State and local governments (see Office of Management and Budget (OMB) U 
Circular No. A.8S, January 20, 1971). Title IV of the Intergovernmentalt 
Cooperation Act of 1968,42 U.S.C. 4231(b), states that: 

All viewpoints-national, regional, State, and local-shall to the extent pOssible, be 
fully considered and taken into account in planning Federal or federally assisted 
development programs and projects. State and local government objectives, together 
with the objectives of regional.'ilIganizations shall be considered and evaluated Within a 
framework of national publir. objectives, as expressed in Federal law, and available ;j 
projections of future nationd conditions and needs of regions, States, and localitlel 
shall be considered in plan formulation, evaluation, and review. 

The congressional mandate as stated in Section 401 of the act (see also Sec· 
tion SOl of the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (PublicLnw 90';~Sl,as amended by Public Law 91·644» expresses the 
objective of considering the viewpoints of State and local governments together 
witll those of regional ol'ganizations within the framework of national public 
objectives. This mandate necessarily implies that chief executives of State and 
local governments should be the individuals who compose any such public 
interest group. Therefore I organizations representing these individuals, are 
members for A·8S reviews. 

OMB Circular No. A.8S, supra, specifically deSignates those State and local 
government organizations to be included in the review process. They include: 
the National Governors' Conference, Council of State Governments, Interna· 
tional City Management Associationr National Association of Court ties, 
National League of Cities, and United States Conference of Mayors. Circular 
No. A·8S also states that: "Other groups repr~senting central management 
units may be sent copies of material of concern to them." This provision hasye! 
to be interpreted, but is cjJnsidered as a catchall for any groups representing 
uiuts of general purpose government. ' 

OMB has the authority to designate what groups are public interest groupi , 
that shall participate in the! A·8S review process. Title IV, Section 403 of the!rt· 
tergovernmental Cooperat!ion Act of 1968 (42 U.S.C. Section 4233) gives OMB 
the authority to prescribi> rules to administer Title IV. Section 403 states that: • 

The Bureau of the 'Budget or such other agency as may be designated by tIll' 
Prosident is hereby authorized to prescribe such rules and regulations as are de~m\~ 
appropriate for the effec,tive administration ofthls subchapter. 

OMB is determined. to limit the organizations participating in the A:S) 
review process to thl~ aforementioned groups that represent executives ~r 
general purpose govemments. Although the National Legislative Conferencetl 
now a member of thfJ Coordinating Committee of the National Associations o! 
State, County> and City Govenunents, it is not a public interest group for A.8l 
review purposes and in no way officially participates in the review pro<:~~' 
Though it is most unlikely that any other:gtoups will be designated publi 
interest groups for the A·8S process, it mightbe possible to be included iul1Clng 
the A·8S process in "other groups representing central management units." 

lOS 

In any event, the current trend is that more d 
partiCipating in proposed rulemaking he' ~ ~ore Federal agencies are 
are published in the Federal Register a;~ngs were y agency-proposed rules 
become effective This .r comments before the proposals . process may proVIde an a h b 
organizations can present their views fo 'd ~enue were Y concerned 
rules are put into effect. r consl eration before Federal agency 

The A·8S review procedure relates to la . . 
are national in scope that affect State anll ~illg programs and projects that 
may consult with organizations they feel ~c gov~rnments: Federal a?encies 
program, whether the scope of the actionav~ ~n ~terest I~ the project or 
consulting with organizations havin a s e' l~ oc ~r natl~nal. LEAA in 
projects has established its own int~rest g~~~~sl~tere~t t~n certam

C
' ?ro~rams or 

Corrections, Courts and Prosecution La ill re a Ion to 1'I:il Disorders, 
Crime, Police·Oriented and S stem~ ; ;nforcemen~ Education, Organized 
are relevant to an inilividual ~genCy~nf at.a Palrocessmg. Such organizations 

s unctIOn areas of conc 
couraged by OMB, and are not affected by the A 85' ern, are en· .. reVIew procedure. 
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1 confl,ic:s of interest or noncompetitive ractices . Legai Opinion No. 73-1-Use of Part C funds for Juvenile " Delinquency Prevention-January 26, 1913 "~,'f" or elunmate competition or otherwise rePt . tr d
among 

contractors WhICh may restrict c (2) I . . s ram a e. . nVItattons for bids or requests £ sal 
TO' LEAA Regional Administrator ' accurate description of the technI'cal ' or propo s shall be based upon a clear and , , '§ t b d requIrements for the mater'al d 

New York' 0 e procure , Such description shall n' , , I, pro uct, or service .! features which unduly restrict competition, ot, m competItIve procurements, contain 

This memorandum is in response to your request for a legal opinion .~ 
regarding the use of Part C funds by the Commonwealth of Puerto Rico for It is difficult, if not impossible for thi Offi ' 
programs for juveniles who have not ent.red the crimin" justice system. .. in which the drafting of a specific;tion f s Ice to conCelve of a crrcumstance 

The question is whether the Juvenile Delinquency Prevention and Control would not be in conflict with the ab or a ?~oposed procurement by a bidder , Th ' ove prOVlSlons 

Act of 1968, Public Law 90445, is a prohibition against funding programs that '. e mtent and the letter of the OMB C' " , 
are ,uned at potenti" delinquents. It is evident that the Department of Healfu, obtain materials and services in an eff' /cular ~ to illSure that grantees 
Education, and Welfare has authority to fund prog"uns in this area by that act. competition. When a Mdder is allowed t ec Ive manner WIth open and. free 
At the same ti",e, LEAA is mandatcd to fund programs ill this area by Section these standards cannot be met In dd... 0 ~veloP or draft the specification, 
301 (b )(9) and the definition of law enforcement in Section 601 (d) ofU" ! . of the oompetitive system, as· wen

a 
as Itlt~n; e. need to preserve the illtegrity 

Omnibus Crime Controi and Safe Streets Act of 1968, as runended (Public uvh '. and business communities and the pubr . 0:;t'dence?f the law enforcement 
9().35 I , as runended by Public Law 91.644). It is the opinion of this Office thaI o~tweighs the grantee conventence that ;~s\~rs s:;;:t:";,~ t?f LEAA's pro,,"", 
the Juvenile Delinquency Prevention andeontrol Act does not preempt LEAA I. Therefore, such a practice is . al·· c Ice. fundillg in thi"rea. 1 procurement standards. m gener VIOlation of Feder" "antee 

In order to fund a particular program for juveniles who have not entered the 
criminal justice system) there must be a determination that the target group has 
characteristics that indicate that those juveniles have a Significant chance of 
becoming juvenile delinquents. This determination is necessarily subjective but 
should be based on adequate data. The community concerned should have 
completed an analysis of the delinquency problem. This should show, in 
quantifiable tenns, a relationship between the proposal and the objective of 
preventing juvenile delinquency, In analyzing the proposed program, two 
questions should be asked: (1) Will this program impact on the community's 
delinquency problem? (2) Why will this program achieve this goal? If the plan 
contains data to answer these two questions, LEAA can fund the program. ' . 

Legal Opinion No. 73-2-Grantee Procurement Standards­
Sper,ifications Drafted by Bidders-February 7, 1.973 

TO: Director 
Financial Management Development Division, LEAA 

This is in response to your inquiry as to whether .federal grantee 
procurement standards allow a contractor to develop and draft specifications 
for a proposed procurement and then to bid or submit a proposal to compete 

for the award. ,; 
The controlling Federal regulation is Office of Management and Budget 

(OMB) Circular A-I02, Attachment 0, paragraphs 3b and 3c2: :i: 
b. All procurement transactions regardless of whether negotiated or advertised ~ndd 

without tegard to dollar value shall be conducted in a manner so as to prOI'l.e 
. maximum open and free competition. The grantee should be alert to organizatio/WI 

, .i·: 

'.;~Legal Opinion No. 73-3-Proposed N th C :~.february 12, 1973 or arolina Legislation-

-~ TO: LEAA Regional Administrator 
. Atlanta 

This Office has reviewed on t th b' . 
Carolina Legislature that transf:;squ~e' C e il~ mtroduced in the North 
(redesignated the North C l' ,. ommIttee on Law and Order 
\lle,State Criminal Justice a~oa~~n~~~~yJ~:t~C;A~~nning Council, which is 
Natural and Economic Resources to tIle Dep rt t frJom ,the Department of 

I d' a men 0 ustIce 
n or er to qualIfy to receive. LEAA bl k I" ' 

SPA must be established or created oc p anru~g and action grants, an 
and be subject to the Governor's dire;!s::"~~1~n~ 1~ the executive branch 
new agency by executive order if h h tit . e ovemor may create a 
may designate an exis' ' e as at power under State law, ot he 

legislature.' However, th:'~:en~;~~st~e f n~wd ~gethncy creat~d by the State 
State government must b ' oca e ~ e tlxecutlve branch of the 
the Gov~i:l1or, and must beef:ade subJ~ct to the Jupsdiction and direction of 
and disburse Federal funds :~~YT~;I~gfat;~by;tm ,as the ~gency to receive 
Safe Streets Act of 1968 d d (Pu0 e mmbus Crtme Control and 
Public Law. 91-644), ' as amen e blic Law 90·351, as amended by 

The 'bill introduced in the N th C r ' , . '. 
the provisions of Section 203( ) or

f 
th aro l~a legIslature IS mconsistent with 

A
the jUrisd.iction of the Gover~o~ bu: ~~smbce thd

e 
SP.Ath· w~l ~ot ,be, subject to 

ttorney' Gal' .' e. un er . . e JUrISdIctIOn of the 
Governor.' ener , an mdependently elected official not responsible to the 

I 

J 
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Inasmuch as this bill does not meet the requirements of Section 203(a) of 
the act, such a planning agency, if established, would not be eligible to receive 
LEAA block planning and action funds. 

Legal Opinion No. 73-4-lobbying Activities-March 10, 1973 

TO: Indiana Prosecuting Attorneys' Association 
Batesville, Indiana 

As noted in the memorandum of this Office dated January 2,1973, LEAA 
funds may not be used to promote any lobbying function. TIlls determination 
as it related to the Indiana Prosecutor Training Coordinator's position was 
based largely on the information presented to this Office at that time and, in 
part, upon the fact that the man chosen for the position is a registered 
lobbyist. It is now understood that this is a requirement for anyone who may 
have contact with the legislators and is not ,a determinative factor. 

In view of the description of the position as set forth in the letter of 
February 12, 1973, such a function may very likely be fundable. However, this 
Office is of the opinion that the question of whether this coordinator position 
is a lobbying function is basically a factual determinatioh. Accordingly, this 
factual determination will be deferred to the IndianaCrirninal Justice Planning 
Agency. 

LEAA can provide the State Criminal Justice Planning Agency (SPA) with 
some general guidance to assist in this determination. Activities not related to 
criminllijustice functions and not within an approved project are obviously not 
fund able from LEAAlund 1iources. In, addition, State law must be looked to 
for further specifications or restrictions. 

Office .of Management and Budget (OMB) Circular No. A-87, in setting out 
the factors to consider in allowing costs, st~tes that costs must "be necessary 
and reasonable for proper and efficient admh1istration of the grant program .. .." 
It is the opinion of this Office that lobbying is neither necessary nor reasonable 
for the proper and efficient admmistration of a grant program. 

Furthermore,OMB Circulal' A-87, Attachment B, page 5, disallows cost for 
membership in any organization ''which devotes a substantial part of its 
activities to influencing legislation." It is understood that membership dues are 
not involved as a cost item here. 

In making the determination, the SPA should consider that activities 
designed to influencc legislation "must be viewed in the sense of influence 
designed to promote a special interest as opposed to the general interest of the 
public in having a full consideration of its criminal laws rutd procedures during 
the development process. Such a function should not be viewed as 'lobbying' in 
the ordinary meaning of the word." 

If the Indiana Criminal Justice Planning Agency factually finds that the 
position of the coordinator is not a lobbying function, the cost of this position 
will not be disallowed. 

III 

Legal Opinion No. 73-5-Use of Appalachian Development Act 
Funds-April 2 1973 , ' 

TO: Director 

, '. FinancihlManagement Development Division,LEAA 

This is in response to your request for an 0 inion as 
Appalachian Regional Development Act (40 USC AP . to whether the 
a locality to meet the hard match . . . ., ppendIX) may be used by 

d S fi reqUIrement of the Omnibu C' C 
an a e Streets Act of 1968 as amended (Publ' La' s rrme ontrol 
Public Law 91-644).' IC w 90-351, as amended by 

Section 214 of the Appalachian De el 
of Commerce to make payments t ~ opment AC.t authorizes the Secretary 
Federal grant-in-aid programs "for ~ earal agencIeS that are, administering 
contribution to projects under suche;o e purpos~ of increasing the Federal 
portion of the cost of h . rograms a ove the fIXed maximum 
Jaw." The payments are :ite~r~~ect otherwise authorized by the applicable, 
phrase "such costs" refers to the tot

8
al° per.centt of such costs of the project. The 

Th proJec cost. 
erefore, funds provided under th A al hi 

used to increase the Federal r e pp ac an Development Act may be 
project costs were SO percent ~~~~~~ ~:d t~o 80 percent. For example, if the 
could be increased by 30 ercent (m . percent match, ~e Federal share 
Development Act money. ~s would 1 aking 80 percent) usmg Appalachian 
percent would need to be hard match. eave a match of ~O percent, of which 40 

Thus, Appalachian Developme 1t A"t f d . ' 
meet the LEAA hard t h J. C un s could not dIrectly be used to 

rna c requIrement· but by red . th 
m~!ch required, this would be the indirect r~sult. ' ucmg e amount of 

Legal O~iniora No. 73-S-Use of LEAA Funds for C 
and Antitrust Programs-April 10, 19730nsumer Fraud 

. TO; All LEAA Regional Administrators 

This"':' 
10 Whet~e~ c~e~~~~~~ ~~a~e1~~~s !rit:~:~ous regional offices f8f an opinion as 

~~~~~SC::~d~~n~~0~~~cs~~s~rt_~~~~~~~8~:; :::e~d~~e&~~~~r~; 
.\?!:;~s '!::da~j~~Ut=P~!~~::~t~e:~':nl~~ e~~:6;::;:: to carry 
crime w :n or~ement is defmed u~der the act as "~y activiW pert~nin to 
fuClUd~~ ~:~~~t f.on~r~ ~r red~.ctton, or the enforcement of the criminal Taw, 
or to a ~~ e 0, ?,o, l~e efforts to prevent, control orred\,!ce crime 
related ~~~~~~~: ~~~vi~:us, ~Ct1Vltles.of courts having criminal jurisdiction and 
programs relating t l~ 0 correct:ons, probation, or parole authoriti~s, and 
~elln 0 e preventIOn, control or reduction of . ( 'l 

., quency or narcot.ic addiction." (Section 601(~).) . ' Juyeru e 

," 
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. .' t I' 't d to "street crime" but encompasses all This definition of cnme IS no Iml e . 

types of crim~n~l activity. r 'bin' one must initially ascertain whether the 
In deiermmmg grant e Ig.~ I~;. revention control, or reduction, or 

primary function of the a~pl~cant I~ cr~~ 1s the ap~licant may be funded for 
the enforcement of the cnrnmallaw. 'ects iliat are otherwise consistent with 
any of its operations, programs, or pro) 

the act. d' t d to consumer fraud and antitrust projects may be 
General programs lIec e . 

funded under Section 301(b)(1). b ized-crime related s).lch programs 
Since some consumer fraud. maY

30 
le(~)r(g;)n if their primary 'objective is to 

could be funded under Section 

combat organizedcrilne, f d otection and antitrust programs may be 
It is clear that consumer rau pr d 5) de ending on the nature of the 

funded under Section 301(b)(1), (3), an f( h Pgrant is for the enforcement 
. . '1 th imary purpose 0 suc. a . 'If actmty as ong as e pr" b' bureau" type of program by ltse 

of the criminal law. A ~ere. bet~er uSlpn::ps ose is not the enforcement of the 
could not be funded smce ~ts prImary 
criminal law or crime reductlon. 

I 0 .. No 73-7-Waiver of Pass-Through Requirements-
l.ega pinion '. 
April 10, 1973 

TO: All lEAA Regional Administrators 

Regional Office questions on 
The attached is in response ~o numero~se summary oflegal opinions and 

pass.through issues and a need to ave a conClS 
guidelines in the pass· through area. r y It merely summarizes a confusing 

It does not create or change any po IC . 
area. 
. It iJi broken down as follows: 

1. Purpose and Background , 
U. PlanningPass·TIuough Requnemen~ 

A. LEAA Statutory Waiv:r Authonty 
B. Local Government WaIVers 

1. To Regions 
2. Waiveback to the State 

~ 
1 (. 
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Advice on Waiver of the Planning and Action Pass·Through Requirement 

I. Purpose and Background 
LEAA legislation has requirements that a portion of block grant funds be 

made available to local government. These are the pass.through provisions in 
Section 203(c) and Section 303(2) of the Omnibus Crime Control and Safe 
Streets Act of 1968, as amended (Public Law 90-351, as amended by Public 
Law 91-644), This paper will attempt to define what the pass.through 
requirement is and review the guidelines and previous Office of General 
Counsel opinions on this subjr,ct. 

Although this paper deals with Section 203(c) and Section 303(2), other 
proviSions of the act must be considered with regard to passthrough. Section 
303(3) is one such provision. That section requires the comprehensive plan to: 

. , , adequately take into account the needs and requests of the units of general 
, local government in the State and encourage local initiative in the development of 

programs and projects for improvements in law enforcement, and provide for an 
apvropriately balanced allocation of funds between the State and the units of general 
local government in the State and among such units .... 

I.:

..... What Congress has done with these provisions is to recognize that there is an 
ongoing debate within most States on the question of which unit of 
government shall bear the responsibility for law enforcement. The variable 
passthrough is a device whereby the Federal Government is neutral in this 
debate. It requires that Federal funds go to State and local governments jn 
proportion to their responsibility in each area. Since. proportional responsibil-
ity is a rather imprecise term by itself, expenditures by State and local units of 
government in the previous fISCal year are the index of responsibility. 

The Part B planning provision for passthrough does not contain the 
variability for several reasons. A major consideration is that mechanics of 
preparing a comprehensive State plan require a certain minimum level of effort. 
There must be at least a minhnum staff to devel.Qp the plan. If the variable 
factor were applied here, a State could be in a position whereby it would not 
have sufficient funds to prepare the plan. Additionally, data do not exist on 
which to base a planning function passthrough-hence, the fixed planning fund 

C. Postallocation Waivers 
Ill. Action Pass-Through Requirement, N LEAA StatutoI)' 

A. TM Variable Pass·Through Requnement- 0 

I pass·through percent. If a State desires to pass through a higher proportion 
than 40 percent, it is authorized because the provision is phrased in "local 
available" minimum terms. If there is still a need for local planning and 
coqrdination money and the 60 percent of Part B funds is being totally 
utilized, Part C, Section 301 (b)(8), funds may be used by local units of 
government with populations of more than 250,000. (A separate General 
Counsel opinion has been issued in this area.) 

II. Planning Pass·Through Requirement 
A. LEAA Statutory Waiver Authority 
Section 203(c) contains the following: Waiver Authority 

13, tocal Government Waiver 
,C. postallocation Waivers or Approvals . The Administration may waive this requirement, in whole or in part, upon a finding 

that the requirement is inappropriate in view of the respective law enforcement 
planning responsibilities exercised by the State and its units of general local 

i 

) 

'j 

.' . ..1 



114 

government and that adherence 'to the requirement would, not contribute to the 
efficient development of the State plan required under this subchapter. 

Guideline 'Manual, M 4100.1, State Planning Agency Grants, August 22, 
1972, AppendiX 2-2, Paragraph 3 details the requirements for LEAA in issuing 
a statutory waiver. Generally, the waiver will not be granted to a State with a 
population of more than one million, or where the State bears less than a 50 
percent share of all law enforcement ~osts. The waiver may be partial, and 
LEAA reserves the right to grant a more limited waiver than that requested, 
The statutory waiver provision applies to the fIxed 40 percent pass-through 
requirement of Section 203 (c), That section also includes the following 

provision: 
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r if consents are obtained from a majority of the local 't 1.:11 ' 
'i units representing a majority of the population ofth~%;ione~m or from lo~al 
1 or county of signifIcant population may be included ' ',owev.er, ~o CI~y 
~ and thereby be deprived of any right it may ha e ~ a ~eglOn ag~?st Its will 
~ act to receive funds direct! Th ,v un er any prOVlSlon of the 
t direct planning fUnding_fo~'ex~~I~n~Sc~~,~r ,co~nty large enough to merit 
1 language of Section 203 or a fair shar; of the 4;Jor CIty or county under the 
~ to achieve a balanced all?cation of pass-through ~:~:~t Pf~~~r:gh necessary 

! =;'::.%,no!;~o~;pr.\Ved of such direct fundlng by ginclu~on ~u~~~~~~ 
I s express consent given in ac d 'th 

" procedures discussed above, cor ance WI the 
) Once a consent is obtained th S ' I rescinded in accordaiice with locall~w e ltate ma~ conSIder it ,as valid until 

In allocating (undsunder this subsection, the State planning agency shall assure that 
major cities and counties within the State receive planning funds to develop 
comprehensive plans and coordinate functions at the local level. 

I~ units each time new funds are proposed ~~ ~~~r~nte~ ~ta~ notI!1es the 10c~1 
1 of the local units and advise th th t " 0 e regIon on behruf 

This provision is implemented by Appendix 2-2, Paragraph 3, cited abo,. : b. deemed to remain valid U~":;:CI;d~~~tten consents previously given will 

But for LEAA to waive this provision, as defIned in Appendix 2·2, Paragraph I, I 2, Waive back to the State 
the city and/or county involved would have to have very little jurisdiction over. Guideline Manual M 7100 lA Fi ' 1 M "'~~'; 
the law enforcement system andlo, the population of the State's majorcity ~ 'Action Grants (1973) Ch t 2 P , nanCUI anagement for Planning and 
county would haY<> to be too small to pennit meaningful planning. W,uver by : .. of local available ~PB)r I' a,ra~p~ 18, sets out requuements for State 
the major unit itself requues State submission of such waiver, accompanied by: 01 ~rIic" is not to be counr.~'::::rr s. In most mstan~es, such State use 
a supplemental ,tatement, to !.BAA. . : >ilh State Criminal1ustice Planning Agen:e(:J:)t~ry requ"e~ent. However, 

These prOvisions have been intelPreted to mean that the 40 Percenl ... documented consent . ( upemsory oard approval 
pass-through portion need not go to all uhita of geneta110cal government. Thi. 'ohms), funds used at the s~:t;'flvers or other acceptable approved mecha' 
would be a needless proliferation of planning funds, A provision for a~ : Ordinarily the, waivers should sho~~p:~bcb~o~lounted t~ward the;,;equirement, 

all t

' t 't" • 1 1 'd &' 1 j C P tall ti ar amounts. " 
oca ton 0 a Uil1 01 genera!. oca government must proVI e lor oca ' os oca on Waiver$ ,.~i': 

participation In the planningpruoess. Once funds are allOcated to ·t f . '.' ..• '" 
B. Local Government Wafver. ' "",h,ments of Section 203 (c) are g:ru .t 0 ge~eral local government, the 

l. To Regions !oeM go .. nunent may decide not t ner . y ,;:re~ tIS pos.ble that the unit 01 

Chapter I, Paragraph 20, of Guideline Manu" M 4100.1 details the use . !.BAA has the ·autho .( d thr
use 

e unds ailocated. In that cas< 
of Regional Crhnin" Justice Planning Agencies. Where the .. regional pl,..;ng . ~tIwrity (0 the SF A ~.; ~;n ;; e •. ,~,st ,se:t;nce of Section 20~( c), to grani 
agencies are established by tire State, allocations to them ordinarily wiU count unit ofIocalg>vernment involved~n"pec e unds WIthout a waIver from the 

toward the 40 percent passthrough. State legislative or gubernatorial action . h d H ' th b fl' th I ••• An)'portionof such 40 per centum in n S 
may reqUlre suc a proce ure, owever, ill e a sence 0 ,SUCl actIon, e for the purpose set forth in this subsecfo ~J b tate ~or any fiscal year not required 
local units of government must have been chartered by delegated authority or State agency from tiine to time on d t' I ~ " e available for expenditure by such 
oUlerwise must have given their consent to have their share of the 40 percent fix, for the development by it of the S~a~~ ~nng su~h rear as th? Administration may 
pass-through lunds .xpended by the region. Such consent must be given ~ p .. roq""' Md" tru, ",",h,pt". 

accordance with the normal pr,ocedures that local units follow in making" It is obvious that the St t ld all decl~ons that bind them, Thus, for .xample, letters from city mayors agreeinl "'or_nt In sucil a e cou oca te funds to local units of 
to have the major cities Included in a region" combination will suffice onlyif .' ~ the local unit T~ ;,ar as tili make it ?nllkely that ail funds would be used 
til' mayor has th&.authority to bind a city to such an agreement. Otherwhe, ' "Y authority is given 'f~: ~~t~te: lollo~o conditions shonld be met before 
some evidence of action by the clty councll or simllar body may be neceSSIIIY. l. It must be . d th 0 use e percent pass-through funds: 
In the "".nt of a drallenge, !.BAA will deem the State to have the burden of "'Iy to recover fun'::':',,: Stat~\:.'."ta are not overestimated or terminated 

~=~~~:~ existence and legal suffltiency of ne ..... ", written consenl
t funds ~ r::r: ;n~l ~ ad:-uate fund control to insure timely recovery so 

Reoognlting that It may not be practicable or possible to obtain . , 3 Pro'; ~ a e 9
r
b
c 

er UOlts ofIocal govenunent. 
written consent from every local unit in a "gion, !.BAA has previOuslY 4 the a'v.nabil~~~F:~~v:r:::a;::.~~ notifying other units ofIocal government 

announced that it will recognize a regional combination as validly constituted 

I 



,) 

116 

Timing of these actions has in the past been a matter of regional office 
judgment in that ilie fund balances and other circumstances vary in each State 
and mu~t be considered in setting a date prior to the final date for obligation. 
If a standardized date is desirable, it should be cleared through the Office of 
Criminal Justice Assistance (OeJA). 

HI. Action Pass-Through Requirement 
A. The Valiab1e Pass-Through ReqUirement-No tEAA Statutory Waiver 

Authority 
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3. Notice must be provided to th I al . 
are available and unclaimed prior to use ~y ~e S~~~~~ of government that funds 

4. A state must reprogram Within the 1" f 
' approval of the Regional Office. un1tS 0 15 percent or with the 

While this paper will cover the bulk of th . . 
are m~ny unique circumstances not covered. T~e:~t~tlO~ bWhbich arise, there 
attentlOn of this Office. ou e rought to the 

Legal Opinion No. 73-8-Establ' h f' 
Ratio-April 10, 1973 IS l.l1e~t,o .. Variable Pass-Through 

There is no statutory provision for waiving the variable pass-through 
requirement in the preallocation stage. The minimum that a State passes 
through must be 75 percent prior to July 1,1972 (FY 1973). Beginningwit!t 
fiscal year 1973, the variable pass-through amount is used. This is a percentage 
that corresponds to the percentage of local law enforcement expenditures of 
the total law enforcement expenditures by the State and local units in the 
preceding year . LEAA ha.s the authority to determine the accuracy and TO: Assistant Administrator 
completeness of the data. To accomplish this, the U.S. Bureau of the Census!s . Office of Criminal Justice Assistance, LEAA 
commissioned by LEAA to provide these statistics on a yearly' basis. As a 
practical matter, there is a 2-year lag on t1:1e most accurate and complete data Problem 
available at any time. Th' 

B 10 G · , 1,s is in response to a letter dated Feb ',. 
. cal overrunent Wa1ver ;,; Council on Criminal Justice Which . . ruary 8, 1973, from the CalIfornia 

,:'.(: Chapter 2",Paragraph 18, of Guideline Manual M'7100.1A s€lt,&:,'ohl State agencies were wrongf~lly ex lm:mdtabtnethd that the expenditures of several 
.r~\j\)irements for State use of local available Part C action funds. Afwith determining the total State cost f~T' U

c 
~ . y . e ?S. B~r~~u of the Census in 

pl.~~ing funds, State use of these funds may not be ,counted tow~rd the severill10cal level expenditures • th:~lshnal JUldshhce actIVItles and, conversely, 
statutory requirement. However, with SPA Supervisory Board approval and considered by the Bureau in establ" ou ave been excluded, were 
documented cl:msent or waivers (or other acceptable approved mecharJsms),~that by;tlefining law enforc 1shin? ~?t~llocal. costs. California's concern 
funds used a1e the State level may be counted toward the requirement. qualified 'State activities ande~nlt da~hV~ty illc~ns1stently, thereby excluding 
Ordinarily, thel waivers should show specific dollar amounts. variable pass"through rat" 'ghc u mgunquahfied local expenditures the 

"C. Post:illocation Waivers or Approvals ,~ :. 10 IS weI ted in favor of th 1 al . ' 
There are two types of waivers applicable in this area. One is a waiveback ~d against,ihe State and is not reflective of' t al S~ oc umts of gover~ent 

to the State by local government,' and the 0, ther is a waiver by LEAA on a In the area of law enforcement Calif: '. lie u ate and local expend1tures 
be adjusted to refl '. ~rma requ.ests that the FY 1970/71 tlgures 

determination that local units of government, following a legitimate allocation 'sels forth several e:~~~e~~~e tCOnslstent applIcation of definitions. The State 
to local programs, will not use the funds. , included, and. a few included ~ e program~, th~ cost of which it feels shOUld be 

If a unit of government decides to participate in a statewide or region~ ,in establishill~l' the pass-thr gh0Cal o~erations It feels shOUld not be 'considered 
program, it can give the type of waiver required with Part C funds, as discussed p€low. .ou raho. Each.of these activities is dealt with 
above, and t11,e funds can be spent by a regional or State program fot the 
benefit of the l!ocal unit of government. 

The second situation, which is technically not a waiver because it 
approaches thl~ request on the assumption that the statutory requirement hal 
been otherwiS(1 met, occurs when local units decline to use the allocated fund~. 
In this situation LEAA can authorize the funds to be expended by a State Unit 
of government Since abuses can occur) the follOWing conditions must be mel 
before such pemussion is authorized: 

1. It must be insured that the program areas for which funds are 
allocated adequately take into account the needs and requests of the units of 
general local ~~overnment. " . 

2 .. It must be insured that local units are provided adequate wntlen 
notice and an opportunity to apply for funds (at least 6 months after the 
LEAA block grant awarq). ' 

. GUldalines 

This Office feels tl t th 
eslablishin h . la e most effiCient and equitable method of 
otlhose p;otgr:~asranlabdle Pt~s~t-!hr0thUgh ratio would be to consider oniy the costs 
J"AA ac 1Vl 1es' at would gene 11 b l' 'bI' 
1.1)', under Section 301(b) of th O. r~ y e e Igl e for funding by 
Act of 1968 as amended (P bI' e La mmbus Cnme Control and Safe Streets 
n-644). Sinc~ th . u lC . w: 90-351, as amended by Public Law 
%WId be ilIo . ale purp?se ~f the ratlO 1S t~ direct the flow of LEAA funds it 
~~enditures ~~ o:e~~ty~~l:t~:li~~b~e tpp:rend: le~s1ative intent to Include the 
14ho. The . 0' , or ~ un . mg ill the determination of th 
demand f~; ~~~~~ttcal ~r~len:s p~sed, by the difficulty of severability, th: 
dealing with law enf:;c:~ent ~~~~;~ty pam°thng the States in their methods of 

s. or ese reasons, the guideline used 
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b the U.S, Bureau of Census for classification pruposes may well inc~udt! expe~ditures o~ these units have been included for both 1970-71 and 1971-72; 
y t ' nuundable actl'vi'ties The Classification Procedure for Vanabk ! no adjustment IS necessary. 

cer am no . . ., d d od1 13 .' D' fM ' . 
P, -Through (hereinafter Procedures) is continually bemg reVIse an m .. ! . epartment 0 otor Vehicles: 
d:J but. in view of the problems ~entianed above. it is improbable that. I (al . California Law Enforcement Tele:o~munication Sy~tem 
'd al thod of attaining the ratio will be achieved. . (CLETS). TIus system prOVides dIrect access to the DlVlslOn of Motor Vehicles 
I e Th me D re the classification procedures used by the U.S. Bureau of tlJt "for criminal justice agencies throughout California on a 24.hour basis. The 
C er:~ be used as the guidelines in dealing with the problems posed by, expenditures of this activity have been included for both 1970.71 and C:rJ~~nia. Should any part of these guidelines be subject to mo~e. t?an ~< 1?71·72; no adjustment is necessary. 

ing that section shall be interpreted to include fundable a~tiVlt~es or"), Q (b) Automated Management Information System (AMIS). This sys-~e~e ~ore in dealing with the programs presented by Califorrua, tlus OffiCI £ tern provides motor vehicle ownership information to law enfor!:ement 
shuall l~o co~der the ability of the U.S. Bureau of the Census to collect da~ agencies and other users with fast access to the data processing me via remote 

d adjUfrt the 1970-71 expenditure data, should a change be called for II! f terminals throughout tlle State. 'This progranl would probably be eligible for ~ep~g with the guidelines. t funding under Section 301(b)(1), prOvided that the recipient agencies were 
; engaged in law enforcement activities. This unit has been included in the 
i 1971·72 figures; the 1970-71 data should be adjusted to include this operation. 
'. 4. Office of Emergency Services: 

Applicntion 

A State Level Expenditures. : Accorqing to the Governor's Budget, 1972-73, this unit is "responsible 
. 1 Atascadero State Hospital: . . fQr coordination of emergency activitie!~ to mitigate ilie effects of naUonal, 

Atascadero is a maximum security facility. 92 percent ~fwhose lrunalel manmade, or war-caused emergencies which imperil life, property, and 
. inally insane or mentally disturbed sex offenders. Se~hon 301(~htate\ : resources within ilie State." It would appear, then, that this is a civil defense ~e tC~: purpose of Part C is to encourage programs and projects tha~ mip!~'1 and disaster agency rather than a law enforcement unit. California maintains ~ t engthen law enforcement. Since law enforcement is defined as mc1~dll1! ~t this agency provides assistance during time of emergency and riot :ti~~es of corrections authorities (Section 601 (a») and since ~o.rre~tJo~ gtuations. Section 301(b )(6) provides that grantsflle authorized for: . 

facility is defined as any place for the. c~nfinement or re~abil~tf\imJ ft· The organization, education and training of re.&ular law enforcement officers, 
individuals charged with or convict~d. of crunmal ?ffenses (Sectt.on 0 X2l special law enforcement units, and law enforcement' xeserve units for the prevention, 
would appear iliat Atascader.o is ehglble for fundmg under SectIon 301(b l' detection, and control of ri<;.t and other violent civil disorders, including the acquisition 
and should therefore be included in establishing tI:e total Stat~. a:

r 
of riot control eqUipment. 

enforcement expenditure. Section 30
1 
(b)( 

4
) deals ~lili con~tru~tlR\~aM Assistance d~ring !time of riot can take many forms, and it does not seem 

correctional facilities, and Part E, Grants for CorrectIonal Ins~tu~lO)l~, that the responsibilities placed upon the Office of Emergency Services are in 
Facilities, contemplates and provides for concurrent Part E and Part C fu iJlt. ~e nature of "law .cnforcement" as required by Section 301(bX6) and defmed 
(See Section 453(3).) .. d !hi ~ Section 601(a). 'l11erefore, ilie expenditures of this program should not be Note 3 on page 7 of the classification procedUre guldelme~, un er!hl liIc1uded in total State cost. , 
category of corrections, includes "operation of institutionse~c1.us~~I~ ~~ull 5. Military Department-Army National Guard, Air National Guard: 
confinement and treatment of tlle criminally insane" as an actlVlty a. pod . They provide im immediate resource to the increasing ilireat of civil 
be considered in establishing ilie pass-through rati~ .. Apparently ~e~\:aUll disf)lPtion and support. for civil authority in State and national disorders. These 
was placed on the word "exclusively," and ilie fac~lty w~ exclu f~ellders('/ !!nils are equipped and able to protect life and public safety. The primary 
only 92 percent of the inmates were mentally disturbe. sex 0,,, e of !hi func~on of these activities is not law enforcement; they are intended to 
criminally insane. This interpretation defeats the undedymg purV9,s d th/PlOVlpe a ready resource in emergencies of all sorts. Unlike ilie Office of 
program and falls to consider the practical~ties involved; necessl!;t~ntd tmergency Services, however, assistance given by the National. Guard in times 
limitations of funding and personnel often dictate the .c?~mon ! 'ud~ ~.riot would, in all probability, closely resemble law enforcement activity. 
iliose with mental problems and preclude separate facilItIes for ose J ~ause such duties would arise only during the infrequent civil disturbance. 
mentally insane. . th 19' 71 72 . tlle 1970·71 daU !roblems of severability would preclude ilie realization of any meaningful or This activity has been included m e - census, tcUrate figures. 

shOUld be adjusted to include tItis ~nit. . • . . In addition, it shOUld be noted iliat LEAA, since its inception, has held 
2. Department of Conservabon-Conservatlon Camps, f C3IIifI tonsistently that its funds are not available directly to the National Guard for 
TIle Department's Division of Forestry operates.24 c~nse7; l~~rs. 'Ji;I~ralional expenses. It can be argued that ilie act would authorize States to for adult offenders and four con~l"Iation camps for luven e. 0 en .• 

.1 
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purchase equipment to be used directly and in substantial part when the 
National Guard is engaged in the prevention and control of c~vil disorders. The 
use of this equipment in this manner would have a direct effect on "improving 
and strengthening law enforcement." However, the fact that Congress provides 
separate funds for the National Guard to use in the purchase of riot control 
equipment would appear to weaken the argument. It is important to note thaI 
this Office has seen no objection, in the past, to a State or unit of genexallocal 
government purchasing such equipment and making it available to the National 
Guard on an "as needed" basis for riot control when it can be shown that the 
equipment is not available from the Army. This procedure would also avoid the 
severability problem noted above. For the reasons presented, the expenditures 
of the National Guard were properly excluded. 

6. Department of Fish and Game-Enforcement of Law and Regulation I 

Elements: 
Section 830.3(e) of the California Penal Code provides that fish and 

game enforcement officers shall be designated as peace officers whose duties 
shall include the enforcement of the laws and regulatioM the parent agency is 
charged with enforcing, i.e., the fish and game laws. This unit is an example of 1 

an agency that is specialized in that it has limited subject matter jUrisdiction 
and was therefore properly excluded for ratio determination purposes. 

7. Department of Parks and Recreation-Management of State Park .1 

System: 
Section 830.3(i) of the California Penal Code states: 

Polite officers of a regional park district, appointed or employed pursuant 10 
Section 5561 of the Public Resources Code, and officers and employees of tile 
Department of Parks and Recreation designated by the director pursuant to Section 
5008 of such cooe are peace officers provided that the primarY duty of any such police 
officer shall be the enforcement of the law as such duties are set forth in Sections 5561 
and 5008, respe<>tively, of such code. 

Section 5561 of the Public Resources Code states: 

The police appOinted or employed by the board shall have, within the district for ,! 
which they are appointed or employed, all the powers of police officers of municipal .; 
corporations except the power of serving and executing civil process. : 

Section 5008 of the Public Resources Code sets forth various specific : 
duties assigned to the park peace officer and adds that he is authorized "to ': 
arrest persons for the commission of public offenses within the State park . 
system." A State park peace officer has authority to make arrests for and t~ . 
investigate all public offenses within the confmes of the State park systemi his '.: 
jurisdiction is concurrent with that of the sheriff. (50 Op. Att'y. Gen, .64, '; 
(1967).) This agency is specialized in that it has limited geograp~c~ ; 
jurisdiction. Within this jurisdiction it has general law enforcement autbont~, 
therefore, the 1970·71 data should be adjusted to include this unit and III 
should be included in future ratio determinations. 
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8. Department of NaVigation and Ocean Development-Law Enforce. 
ment Element: 

. Section 71.2 of the Harbors and Navigation Code, which deals with 
polIce powers of the Department of Navigation and Ocean Development 
states: , 

d The dePdartment shall protect such small craft harbors under its jurisdiction from 
d am:;e ~ Ph reserve the. peace therein. The director and such employees of the 

ep men as e may deSIgnate have the authority and pow nf db I 
peace officers listed in Section 830.4 of the. Penal Cod:rsf~~ s~~~ h~b~w u~n 
~~~:~e~1fo~a~ a?oIPtt. suchfrulehs and regulations as may be nec~ssary for the p~~pose: 

• VIO a Ion 0 sue rules and regulations is a misdemeanor. 

Since the ~urposes of this section are fulfilled by the enforc~~lent of 
rules and regulatIon.s e~ac~ed by the department and no grant of genel'allaw 
enforcement authonty IS gIven, the peace officers are specialized both in terms 
of geogra~h~ an~ subject t,na~ter, and the department was properly excluded. 

9. --:a1iforrua Horse Racmg Board-Enforcement Element: . 
SectlO~ ~30.3(?) of the California Penal Code provides that the 

secr~tary, chIef lnvestIgator, and racetrack investigators of the California Horse 
Racmg Board shall be de.signated as peace officers whose primary duty shall be 
to enforce the Horse Racmg Law. The section also states, however, that: 

Wh~~ SU~l peace officer .is further authorized to enforce any penal provision of law 

enclo;u~~ lic:n~e~~~r~~n~l~o e~~l~~~:~;c~:g t~.' o~, or about any horse racing 

on! '!herefore.' this U~it .would be eligible for funding since it is specialized 
au Y 1f1 that It h?s lumted geographical jurisdiction within which it is 
f!1?nz~d to exerCIse general law enforcement powers. Since it is a fundable 

act!V1ty, Its e~pe~ditures should be included in establishing total State costs for 
~tio ddetermmatlOn purposes. The expenditures for this activity have been 
md: u .ed f~r 1970·71; they shOUld also be inclUded for 1971-72. No 
a Justment IS necessary. 

B. Local Level Expenditures 
Traffic Control Engineering: .•. 

defi This is clearly ~o~ fu~dable as a law enforcement activity ,a~ that term is 
en ~ed above. ~ d~sh~c~lOn can be easily drawn between traffic control 
th:~:~r~g and. ma1l1taul!ng traffic safety." (See page 4, Pr()cedures, under 
'd al admg PolIce ProtectIon.) In order to approach as closely as possible tlie 
~e meth~d of establishing the variable pass·through ratio-to include only 
sh e ~~p~ndltures of those agencies and activities eligible for funding-this unit 
eO. e excluded and all reasonable efforts should be made to delete 
th~endltures for traffic control from the 1970·71 data. This is consistent with 
T agreem~nt of the Attorney General and the Secretary of the Department of 
ransportatlon on funding of highway safety law enforcement efforts. 

f 
'. 
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legal Opinion No. 73-9-Minority Entrepreneurship-April 13, 
1973 

TO: Assistant Administrator 
Office of CriminrJ Justice Assistance,LEAA 

The stated policy of LEAA in regard to grantee ~rocurement fron: s~all 
business and minority-owned business is as follows In the LEAA GUldelme 
Manual M 7100, paragraph 49f(3}: 

Positive efforts shall be made by the grantees to utilize small business and 
minority-owned busines~ sources ~f supplies an? se~ices., su~~ ;!;o~~n~~~~l: t~O~ 
these sources the maxu1!um feasible opporturuty 0 compe 
performed utilizing LEAA grant funds. ' 

In addition, this paragraph is being amended to include the present policy 
by adding the following: ' , 

Grantees may make set·asides for small business and millOrity-oWne:U busi~essl 
should break out work where feasible that could be readily handled ~1r s~ty :usm;~: 
and minority flrmsand shall aggressively recruit small busmess and mmorh tmIS 
bidders' lists. 

Additional information on minority contracting is found in Chapter 3, pages 
?o5 a.'1d 36 of the Grant Manager Procurement Handbook, HB 1700.6., . . 
v Paragraph lOeb) of the Financial Guide encourages the use of mmonty 
banks for cash deposits of funds. . ts 

The Contracts and Procurement Division ca.n issue dlrect LEAA contra~ 
via the Sman Business Administration to minOrity firms on.a.s~le source bas~t 

The above policy of the agency is clear and the responslbihty to ca~ 0 I 
this policy in any regional office would appear to be that of the RegIona 
Administrator. 

Legal Opinion No. 73-10-Dual Compensatiol1~i~,PrlI23f.,}~~7J 
1 ,',!-

TO: Office of Audit, LEAA 

This is in response to your ~equest f~r an opinion as to whether o~f dutr 
military personnel may be compensated with LEAA funds f~r work p~ orme 
as instructors under a training grant to the Oaldand Co~~mty Colleg . onnel 

The Federal dual compensation statutes do not prohlblt Federal pers Idin 
from receiving payment under a grant made to.a State so long as ~elr ~~ th; 
of such positions shall not in any manner mterfere or c~nflict ':"~ or 
performance of their dUties during their regular hours of duty m the milItary 
as employees of the Federal Government. . d al dual 

The Comptroller General has h~l~ speclfically that the Fe er e tiog 
compensation statutes do not prohibIt Federal personnel fr~m ac~ ~eral 
employment with a State or unit of local government that recelves a· e 
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grant 20 Compo Gen. 179 (1940). J"owever, the Comptroller General made his 
ruling subject to the limitations that no condition of the grant prohibits such 
employment. The condition in the Financial GUide is stated in absolute terms. 
Therefore, it is necessary to obt:.un a waiver of this provision. 

Legal Opinion No. 73-11-lobbying-May 2, 1973 

TO: Office of the Governor 
Tallallassee, Florida 

This is in response to your letter of April 16, 1973, requesting an opinion as 
to whether th~' rules of the Florida Legislature that require a person to register 
as a lobbyist before he can appear before legislative committees or otherwise 
explain to members of the legislature proposed legislation dealing with 
organized crime would constitute a conflict with or violation of any Fed~ral 

,i Iawor reguhttion. ' ;; 

18 U.S.C. 1913 prohibits lobbying with appropriated funds. However, this 
prohibition deals only with lobbying efforts to influence Congress. The only 
other applicable regulation would be Office of Management and Budget COMB) 
Circular A-87, "Principles for determining costs applicable to grants and , 
contracts with State and local governments." Attachment B of Circular A-87 , 
makes legislative expenses unallowable. This has been interpreted to mean that 
funding of activities undertaken as part of the fonnal lawmaking process are 
unallowable. However, it would permit funding of study committees and 
commiSSions that undertake activities outside the formal processes. of the 
legislature even though the committee or commission may make findings or 
recommendations, including ,proposed legislation, that ultimately enter the 
f()rmal stages of legislation. 

Although under the Florida State Legislature rules, a person must register as 
a lobbYist, this Office does not believe that his function could be COnsidered 
lobbying in the ordinary meaning of the word in this specific instance. It 
certainly would not be the primary activity under the grant. 

While LEAA has not promulg~ted any formal guidelines or regulations 
delineating acceptable limits of "lobbying" under a grant, LEAA'spolicy is to 
encourage legislation that would be beneficial toward criminal justiCe programs 
and projects. This authority is found in Section 30l(b) of the Omnibus Crime 
Control and Safe Streets Act of 1968, as amended (public Law 90-351, as 
amended by Public Law 91-644), which authorizes LEAA to make grants to 
States for: ' 

Public protection, including the development .•. implementatiol) ... and pUrchase 
of methods .•. designed to improve and strengthen law enforcement and reduce crime. 

Therefore, so long as an activity deSigned to influence the legislature does 
not promote a special interest but has as its purpose the interest of the general 
public in setting forth full consideration of its criminal laws and procedures 

I, 
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during the development process, such an activity would not be violative of any 
Federal laws or regulations. 

Legal Opinion No. 73-12-Source of Funds for Section 407 
Training Programs-May 30, 1973 

TO: All LEAA Regional Administrators 

Section 407 of the Omnibus Crime Control and Safe Streets Act of 1968, as 
amended (Public Law 90.351, as amended by Public Law 91-644) sets forth 
the authorization to develop and support regional and national training 
programs, workshops, and seminars to instruct State and local law enforcement 
personnel in improved methods of crime prevention and reduction and 
enforcement of the criminal law. Such training activities are designed to 
supplement and improve, rather than supplant. the training activities of the .. 
State and local governments. 

Section 408(c) provides that the cost of training State and local personnel 
under this section shall be appropriated to LEAA for the purpose of such 
training. 

The question whether training programs under Section 407 can be funded 
from sources other than Section 408(c) is answered in the affIrmative, with, 
however, a cautionary note as to the extent to which discretionary funds 
should be used to supplement state and local training activities. This restriction 
(although it is not an absolute prohibition as gathered from sources other than 
Section 408(c)) is indicated by the legislative history ofilie 1971 amendments. 

Background reports by Representative Emanuel Celler and &mator John 1. 
McClellan to Section 407 showed that as of mid·1970, training projects were 
funded through States, local governments, and private organizatioris, utilizing 
15 percent discretionary funds appropriated under Part C of the. uct. Both 
reports stated that: 

I . 
The proposed amendment would enllble LEAA to support a continuing .training. , . 

program from funds appropriated for that specific purpose, so that large .su,I11s.·o(;~! 
discretionary funds will not be diverted. Senate Report No. 1253, 91st Cong., 2d(SeSs. 
47 (1970). 

Thus,Itwas thQ congressional intent that Section 408(c) be L'1e primary 
specific source of funds for training programs under Section AQ7 and an 
inference therefmm can be made that it was also passed as a corrective measure 
to providQ an alternative to depletion of Iar&e general discretionary funds 
useful for other purposes! 
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NOTE TO READER 

The Legal Opinions contained in this section were issued by the Comptr~ller 
G raJ. ot' the United States and the Office of Legal Counsel of the Umte~ 
S~a~:s De 'artment of Justice. They are included in this volume because ~f ~elr 
eneral a P licability to the LEAA ,program and. because of the comro~li~g 

~ature ol~e opinions which were issued by these offices on matters WIthin 

their jurisdiction. Ch ' f th Senate 
Also included in this section is a len~r from t?e. mnnan 0 . e . 

Subcommittee which drafted the legislatIOn establishtng LE!'-A. This letie~s 
included because it offers additional insight mto one specific aspect a e 

legislation. • th d'd;vb. they were These opinions arid letter appear m all respects ~ ey 1 'i en 
issued. They have not been edited for content by thiS Office. 

Decision-Office of legal Counsel, U.S. Department of Justice­
March 27.1968 

FROM: William H. Rehnquist 
Assistant Attorney General 
Office ofl..egal Counsel 

Gerald M. Caplan 
Genetal Counsel 
Law Enforcement Asslstance Administration 

sum! Use of Grant Funds 

In your memorandum of February 18, you request our opinion as !~ 
whether a State planning agency may gra(nt Part C:un~ (1) tOf S!~~c~:~nal and operated educational institutions; 2) to ot or . ypes 0 aniza. 
institutions; (3) to nonprofit organizations; and (4) to profitmaking 1)rg 

tions. • . ·h ffi ti s uming that the The answers to all four auestions are m tea mna ve, a s t 'th 
gnlIl.ts arc for purposes enumerated in Section 30.l(b),. and a:e consisten WI 

the guidelines fQr comprehensive State plans descnbed m sectio~03, "able to 
Section 303(2) provides that a State planning agency must m t ~ ~V~t under 

local go;.remments at least 75 percent of all Federal f~ds gran e 0 ons or 
P· . t C But the act imposes no limits on the pOSSible range of pers f'ts 

ar . . di b th . ning 25 percent 0 I organizations to whom the agency may s urse e remm 
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Part C funds. l Nor does the act limit the forms of arrangement or agreement 
lUlder which these funds may be disbursed. TIley may be paid out under 
contracts for goods or services or awarded as grants for activities in furtherance 
of the comprehensive plan. 

For example, a State planning agency may make a grant to a public or 
private educational institution to facilitate the preparation of a report on 
"Public education relating to crim~ prevention" (Section 301 (b)(3)), Or the 
agency may make a grant to a nonprofit organization to support "research and 
qeyelopment" (Section 303(6)) for purposes of improving crimefighting 
~tllOds and equipment (Section 301(b)(l»). There may be practical reasons 
for preferring a contract to a grant in such cases, but the act does not foreclose 

I a choice between these alternatives. 

., 

On the other hand, it will rarely be appropriate, as a matter of policy unot 
oflaw, to make grants to profitmaking organizations. lflt is decided to employ 
the resources of such an organization in furthering some of the goals of a 
eomprehensive plan, the more appropriate method of making funds available to 
it for that purpose will be a contract which establishes a clear and enforceable 
qUid pro quo. 

Decision-Office of legal Counsel, U.S. Department of Justice­
August 30, 1968 

FROM: Martin F. Riclullan 
Acting Assistant Attorney General 
Office of Legal Counsel , . 

SUBJ: Authority of the Attorney General to make interim grants for riot 
control projects 

Section 307(b) of Title I of the Omnibus Crime Control and Safe Streets 
Act of 1968 (p.L. 90.351) provides that-

Notwithstanding the provisions of Section 303 of this part [under Which an 
~pp(Oved comprehensive State law enforcement plan is 'generally a prerequisite for 
action grants], until August 31,1968, the [Law Enforcement Assistance] Adminisha­
lio,n is authorized to make grants for pNgratnS and projects dealing with th~ 
prevention, detection, and control of riots and other violent civil disorders on the basis 
of applications describing in detail the programs, projects, and costs of the items for 
which the grants will be used, and. the relationship of the programs and projects to the 
applicant's general pxogram for the improV!lIflent of law enforcement. 

:~------
, IWith respect to any particular program or project, such funds would, of course, have 
; IWecombined with funds provided from State sources. See Section 301(c), 

'{our memorandum aSs1lmes, conectly in our opinion, that a part of the 75 percent 
lh&!e ,earmarked for local governmentscou~d be disbursed instead under contracts or 
\!ants to other institutions or organiz;ations, iflocaigo'vernments agreed to let the product 
ohuch oontrallts 01' grants stand in lieu of a direct distribution of funds to them. 
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On August 13, 1968, the Attorney General announced that grantll totaling; Department's "Justification-Law Enforcement' '" " 
$4,350,000 would be available to States pursuant to this section. 'The .: which was submitted to the Senate Appro . ti A~S1star:ce A~ml1Ustration, 
announcement set a deadHne of August 26 for the filing of applications for ;' . pm!, ons omnuttee, 1S as follows: 
these grants. It now appears that recess appointments to the three-man Law :: As indicated, tile act permits th'" immediate award ff d f: ' 
Enforcement Assistance Administration will not be made prior to the Au gUlf '.: ()~f~the;e~Avdmief~'~noln,aS'trSa~:,tto:~~t·o~~manp~t~ojitrpo~~fberif:°otrSe~edsevfgrOlaen~t~s can~v,~~~~m~~a~dcee~sTh~ie:tia~b~lli~Otty~ 
31 deadline for making grants under Section 307(b). This possibility had been . ',U ""'. 
contemplated prior to the August 13 announcement; and the conclusion ~eIely limited b ti t::e 1 mount the ne~essary program to proVide such grants will be 
reached that the Attorney General has interim authority to make these grants, this budget req\le~t and ~:~:~~:~:~f~~~h ~~u:~~o;~~er) prompt action on 
This memorandum is to record our analysis of the legislative history which~~~t:f m:~~:t~?calities, much of the $15 milli0;t allocation fore J~:~~:n~~o~ran~ 
supports the COllCiusiOl1 that, under these circumstances

l 
the Attorney General,~ can be 7:;,strib t ~\?e awarded through such a direct grant program-and the balance 

has the authority to make Section 307(b) gnlnts.1 Ser.ate c()mm~t~e ~~ ~p;::;~~;ti:J1~~!] s7at~ta~u~~ns ~ completed. Hearings, 
Although Section 307(b) refers to grants by Hthe Administration," thai Agencies Appropriations, Fiscal Year 1969 p 720' ce, mmerce and Related 

wording does not preclude the valid making of such grants by the Attorney,. ,. • 
General where, a.~ here, the initial three Administrators have not taken offict \ 51 In ~e;eanngs on the Justice appropriations bill, the Attorney General 
and the intention ofCongtess in Section 301(b) would otherwise be frustrated, 7' ,resse e nee~ for prompt action on the funds. sought for the 'E ~w 
Implied temporary authority in the Attorney General to make Section 307(b}:; ~or~ment AsslSta:'ce progr~. He declared that: "If is important that we 
grants under these clrcumstances derives from the "general authority of the, nfle eopportu~lty to bnng these resources to State and local law 
Attorney General" (in Section 101(a)) over the Administration and from . ~otceme~t ~s qUIckly as possible." Hearings, supra at 756. The following 
reading together the legislative histories of the Safe Streets Act and the Justice ; Co oq~h ~d1cates tltat his concern was shared by the Appropriations 
Department Appropriations Act for 1969. Two ~ongressional themes seenln .. mnu ee, 

Ii '" ,,,,,,. are anlQOUS, as know you are to secure the this combined legislative history are especially relevant here: ATTORNEY GENERAL CLA nv We'" I c~~~ptttttiOn. particularly beca\1se we are so anxious to get started .on' this olT)nibus 

(1) Federal grfll\t money for riot control was given top priority; 
(2) il1. implementing the neW grant programs, especially the riot control pordoli, 

lime was of th~ essence. ". ' ' ' 

Special concern with riot control was manifested throughout the Congres, 
sional debate on the Safe Streets Act. For example, the bill w~s amended on the 
House floor to provide that action grants must give "the highest priority .. j 10 
programs and projects dealing with riots and Violent civil disorders, and 
organized crime." (113 Congo Rec, 10068, daily ed.) Also during Houso debate, 
the bill was amended to earmark $30,000,000 specifically for riot control 
programs. 113 Congo Rec, l0091} daily ed. CC<J.lcem in the Senate for prompt 
implclnentation of a riot control grant program was reflected in Section 307 of 
the bill as passed, with its temporary authority to make grants free of th~ ~ , 
comprehensive plan requirement that underli\1S the whole action grillll·. 
program. '..... .' 

The budget request for the Department of Justice was amended followiJ;g 
enactment of the Safe Streets Act to seek appropriation of almost the full 
amounts auUl.mized by the Safe Streets Act, including the full $15,000,00,) 
earmarked for riot control in the fmal version of that act. Emphasis was laldon 
prompt Implementation of Section 307(b). The pertinent portion oflhl 

se$sf!N~~~R t~~~Lv;~La1AN. I,;m .not going to delay it. If we have to hold a night 
" ong. n,eanngs, supra at 78Q. 

~e same concern with the need for prompt actio~ had been reflected 
;~lC~ when ~e H?use of Representatives agreed to approve the Senate·passed 
mane M:l~ehts, hU1ill Wlth?ut a conference, The following statement by Congress­

InlS IS ustratlve: 

n Each day Q~ delay in ,coming to grips with the forces of lawlessness means a rowin 
c:~r o~~(;S~ agatnst person and property. It means that our wives and ~hildre~ 
la w 10 ety on our streets. It means a hardening of th d f 
ce~~es~nc;;s-an ~tti!ude of mass disrespect for the law.,..that has become a

e 
m~~~ co~-

'. mony! wi~~htht !hu:' ~ek!l"ogwPc.°tiPle Wh
1
0
14

Wl
C
'Sh to live in a,cll'J1i~cd5ociety in peace and /lar-

\'" ,,}'. ,Cl zens. ong. Rec. 4652, daily'cd: 

uf 'thiS also no~eworthY that the D~partment and the Congress were aware 
Back f substantial staffing problent~the new grant program would create. 
McC!el~a~~e of 1967) Attorney General Clark had said in a letter to Senator 

,',' 

llSSiTh: program un~e.r S. 917 will necessitate a subsiKh~~hnerease in staff now 
. Is lull d to grant actmty under the Law Enforcement Assistance Act. The Department 

.1 This conclusion is not inconsistent with cut eartier memoranda to the Attotntl· pta e 'I aw~ o! ~e staffing .pr?ble~s confronting large new Federal programs. The 
Geneml Qf June 26 and July 12,1968, dcalingrcsptWtivelywiih the general powersofthl 'ani $S ~f Identifymg and bongmg in qualified staff will probably continue through 
Attome), General. Once Admlnistraton are appointed, and with the question whether,an Sl/b~~utr~ the full f~ yeat [then referring to fisca11968] for completion. Hcarings 
Actmg Administrator eould be appointed •. Neither melT)orandum tefertcd to S~c(iQII. ; 9'7 «ndmRlet;~teedonBilCrilS m90inathlC~ws lantdS,p.r. ocedures, Senate. Judicia"" Committee·, on 8..' 
307(0) 4r dealt with I\llthorlty to exercise the particular power confcrted by it In thI , .... lU , vng. S ess. j 

p. 834. ., 

clrcumstantes here ptll)$ented, . 
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1110re Is no evidence that Congres~a(lfuessed itself explicitly to the question. Mr, Ingersoll to Mr, Pellerzi of July 8, I understand that such advice is desired 
presented here. To be sure, Section 40S(a)(1)au~?rize~ the Attorney Gen:,ral, to assist a task force in planning and formulating recommendations for the 
'-Until such time as the members of the Adm~lstrati~n are a.ppomted, to funding operations of the Law Enforcement Assistance Administration, You 
~bllgate funds for the continuation of ongo~ng projects .under ilie law will a~plecia~e! accordingly; that the views expressed herein do not repri;~sent 
Enforcement Assistance Act of 1965. But this does not. tmply a lack of ' definitIve pOSItIOns of the Office of !.egal Counsel. 
temporary authority Ul the Attorney General to make Seotton 307(b) grants, The questions raised may be broken down as follows: 
under the present circumstances. Congress necessarily recogni~ed that funds fo~ 1. Section 203(c) of the act requires each State to make available to RIca! 
ongoing projects under the 1965 act might be needed at any time af~er the new governments at least 40 percent of all planning funds granted to the State. Who 
act Was passed, eVen within days after its enactment (depending .on the has the power to .determine how this 40 percent shall. be allocated and spent? 
timetables of particular projects approved under ~e 1965 act). In April 1968, 2: Under Section 303(a)(2) of the a;ct, comprehensive State plans must 
when thls provision and the counterpart of Section 307(b) were report~d ,bY· prOVIde that at least 75 percent of all action funds granted to a State will be 
t11e Senate Judiciary Committee, however, it was not for~seen that slffillat made available to local governments, Who has the power to determme how this 
temporary authority would be necessary with respect to Section 307(b) grants. money will be aUocatedand spent? . 
Indeed, Section 40S(a)(l). if relevant at all to the presentissuej demonstrates a 3 .. "Y0ul~ there be any legal objection to a reqUirement, proposed by the 
·Congressionnl intention that the Attorney General should have temporary Admmlstrabon, that local governments be afforded the sole power to 
authority to fllakC grants in the laW enforcement assistance program where d~termine how funds subgr.anted t~ them under Sections 303(11)(2) and 304 
practicai considerations require it. will he spent? Such II reqUlrement IS apparently proposed in the Application 

Both houses did not pass the Safe Streets Act until June 6? 1968, and the Guide for State Planning Agency ~rants (July 5 draft, at p. 12). 
President approved it (after strong arguments ha~ been made m the pr~ss lllld 4. ~ould ~ere by any leg.al obJectio~ to giving local govemments an option 
elsewhere for II veto) on June 19. Both Houses did not approve appropnaUons to receIve their share of action funds tn the fonn of State·provided services? 
for 1he net uniil August 1, the day before amonth.l?ng recess began. Congress 'D~e Appli~at!on Guide pre.sents this option (July 5 draft, at pp •. 12-13). 
was apprised of the staffing problems implementation of the act wou1d face. 5. SectIOn 202 prescnbes a 6-month deadline for State planning grant 
Yet Cong(Css pt:ovided fOf speedy Implementation of riot, control grants b! ,.C) appli~a~on$1 and Section ,302 ptescrlbes a subsequent 6-mon.th deadline for 
dispensing. for a lintltcdUme

t
. with the .reqUirement that achen grants be nta~ I SUbm~Slon ~f comprehenSlVe State plans. If a state. fails to meet either of these 

m accordance with an approved Sta~e p1:m. . d deadltnes, is It thereafter ~attcd rrom Ieceiv~gplan~ing or action mOlley~ . 
Uncler these circumstancc!i, consldenng the general struc,ture of Tl~e I and . Each of ~ese questlOns y&l ~e consldered 10 turn. Your attention lS 

the bnportance Congress attached to riofcontrol grants, It must be mferre dir~cted particularly to the dlScu:1slOn of alternative interpretations I1t pages 
that CongreSS intended the Attorney General to have tempota'fY authQritY to . S·Sb, since these involve differing approaches that might be taken in the 
make Section 307(b) grants if timely nomination an~ confirmation (or recess Application Guide for action grants that js now in preparation by the task 
appointment) of Administrators proved to be impractIcable. force.. . 

1. Pfonmng Funds. 

Decision-Office of legal Counsel. U.S. Department of Justioo­
Aut\t!st 26 t 1968 

TO: Donald C. Dlatcmann 
c/o Assistant Attorney Genoial 
for Administration 

FROM~ Edward 1. SeUg 
Office of Legal Counsel 

SUn.T~ RequlJst for lcgaltidvice concerning ~unding 
operations of Law Enforcement ASSlstance 

Section 203(c} provides that "The State planning agency shall make such 
arrangements as S'IC/I agency deems necessary to provide that at least SO per 
centum of all Federal funds granted to such agency under this part. , ,will be) 
available to units of general local government .t •• to enable such units •. , to 
participate in the formulation of the comprehensive State plan. , ." (emphasis 
added~, The underscored language indicates that State planning agencies have 
the pnmal)' power to decide how and on what conditions planning funds will 
be allocated to local governments. Thisconclusion is reinforced by the absence 
of any express statutory standard to which States must conform in allocating 
Stich funds. 
. n does ?ot follow, however> that State planning agencies will have unlimited 

disctet!on 10 this matter. The duty of each agency to develop a comprehensive 
stateWIde plan that will encourage) local initiative and reflect local needs 
(Secti~n 303(a)(3) may well imply that the agency must distHbute planning 
funds In st.!.ch a manner as to secure fair representation ill the planning process 

el~ . tf) the vanQUS local governments throughout the State. The Administration 
Yout n\cl:\lorand\~m. to .me of July 9>.1968~ ask?d fO,r leyp! advice ~rt$C~!Qi!l . 

questions of stat\.ltory ittterpr:etatlon. onglnal1y rrused ill :i,memoran um, . 

AdministtaUon 
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could write such a requirement into the Application Guide, as a condition on 
which plannIng funds will be awarded to the States. 

In practice, art appropriate distribution of subgrant planning funds under 
Section 203(<:) Is likely to be assured by the cDmposition of the State planning 
agency itself, which must be "representative of law enforcement agencies of 
the State and of the units of general local government within the Statel) 
(Section 20:3(a)). 

2. Action Funds. 
The act docs not make clear what division of powers, if any} is to be 

observed between the Adminlstration, State planning agencies) and local 
govemments in determining how the 7S per<,:ent portion of all action funds 
mentioned in Section 303(aX2) will be allocated to and spent by local 
governments. But since the Administration will control the flow of funds at 
their source and will apply the goveming standards of Sections 301 and 303, it 
is reasonable to conclude that the Administration itself may exercise final 
powers of review, revision (if necessary), and approval over proposed subgrant 
allocations and expenditures, at least at the planning stage. These powers 
:mould be exercised only after careful consideration has been given to the views 
arid proposals of State and local planners.' 

Under the block grant approach of Title I, the grantmaking process consists 
of a primary and a ::¢condary stage. In the primary stage, a State planning 
agency) in cooperation with local governments, prepares a comprehensIve plan 
lind submits it to the Administration for approval. The Administration may 
thcn fund ~Inn approved comprehensive State plan (not more than one year in 
~ge) ••• ," (Sc~tion 303). The second stage of the process involves the further 
distribuUon to local governments, through subgrants from the Sta:te planning 
agency> of at least 7S percent of all funds granted to the agency for any fiscal 
year (Sections 303(aX2) lind 304). For purposes of the follOWing analysis, 
these two stages shOUld be bOlne distinctly in mind. .. 

In the primary stage, the power of the Administration to. approve or 
disnpprove comprehensive State plans-and to grartt or Withhold funds 
accordingly-affords it an opportunity to pass upon all PtoPosals for 
cilnnnellng funds on down to local governments intha second stage. 

Section 301(b) authorizes the AdmInistration to make grants to States 
hnvinsplnns "approved by it" for activities that (rut within one or more of the 
seven major cntegories listed in 301(0), The statut.e docs not specify whetheH 
plan Jh\llIt provlde for·n:ctivities in all seven categories} nor does it indicate the 
relative emphnsis to be placed on the respective categories. The Administration 
btl$ Ute power to review proposed resolutions of these questions from plan to 
pIau, and hen-eo. to deterntine. or rcdetermitle, within statutory limits; the 
purpo~s for whlchsubgrants to local governments will ultimately be spent. 

. • The. legIslltive history of Ule block grant atl\endment: to 'flUe I tends ~o Ult 
OOltclll~lon full:!. fue views of State planning ttgem:ie! must be given considerable welght in 
dllh,ir!"llh!hlS how .ubj;tllnt lundure to ~ Iillocated and spent. See, e.g" 113 Congo Re(l,R 
10075, (djtl]y ed. Aus. 8, 1~1) (~lUlt, or M.r. Fof!); /d, at H 1(}()7a (remarks of Mt. 
FOtd); lH Cons. litee. S ~2S4. (dally ~.Mnr 23. 1968) (remllrk$ of Senator Ty~fn$:$)' 
Ht\We;vCf. ~ #let ttsd.f 1100$ not require that the Adtrtinistl'l'ltion consider those. V1:ew:r as 
ronttoUln/t. 
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Se~tion 303(a)(3) further proVides that each State plan shall 'Iadequately 
take mto account the needs and requests of the units of general local 
government in the. State and. encourage local initiative in the development of 
programs and projects for unprovements in law enforcement» and shall 

· provide f~r ,an appropriately balanced allocation of funds among such units 
· The Adm~lstratlOn could reasonably take the position that fUlfIllment of 

th:se requ,:ements-as well as of those stated in Section 301(b)-must be 
eVldenced In the plan by a more or· less detailed breakdown of proposed 
subgrants to localities, together with a statement of any cpnditions on Which 
subgr~ts would be awarded. The Administration may insist that proposed 

· . :illocahons and expenditures of subgrant funds be based primarily upon 
assessments of local needs su?mitted by the local governments themselves. 
\\'hen a proposed State plan rejects Or modifies any local request or assessment 
of needs) a statem?nt setting forth the reasons for the rejection or modification 
could also be reqUIred. 

Thus the Administration may review in detail the respective roles of local 
governments and State planning agencies in draWing up comprehensive plans 
~e purposes for Which funds would be spent, and the proposed distribution of . 
unds among the va~ous units of l~c:u government within a State. In exercising 
these powers of reVleW,the Aruntmstration may see to it that the needs and 
reque~ts oflocal governments are given appropriate weight. 

, It]8 less clear what degree of control the Administration will have over the 
~con~ stage. of the process, where 8ubgrants are made by State plav.ning 
agencIes to local governments. The answer to this question depends in part on 
~ne~~r th~ block grant approach of Title I is understood as requiring the 
Adnumstrahon to make funds available to a State agency in a "block" or lump r for subgrant purposes, before ilie agency receives subgrant applications 

. rQn~ l~ca1 ~overnments under Section 304, Power to pass upon such 
!ppltcations,/s vested in State agencies under that section. and they are 

',;~thorized thereunder-not compelled~to disburse funds to applicants. If 
Stat~ agency has already received a lump sum for subgrant purposes before 

11 ~~atlOns fr,om local governments are SUbmitted, then the Administration 
"ltagd. ave no duect control over the actual channeli~g of funds in the subgrant 

.. bHowever, even if this interpretation of the statutory scheme for grants and 
. JJ. grants were to be accepted (and the Administration js not compelled to 

I>:tept it. as ?iscussedbelow), the Administration could still exercise a large 
tm~ure of mdirect. control over the sub grant process. As noted above 
i 'J!lgrants must be made in accordance with more or less detailed State plan; 
~:V¢dby the Adminisn:aUo~ on an annual basis.2 If a State agency awards 

:Qis ~o~ds a ~u?gra;tt m Vlolation Qf an established plan, or abuses its 
;{~I~fetton 111 adm.m.lsten~g a subgrant program, the State may have difficulty in 
:; ing the Admmlstraiton to approve any State plan for the follOWing year. .--'~ -----., 
,~~Uld be further noted ~at the. ~egree of discretion a State will have in 
.~ . ng a sUb~t program will vary mveJSely With the degree to which the plan 

,iall!, ~~ loo$! p~ojec!s to be funded and the proposed floW of funds. Within reasonable 
,\td¢y 1 e A~mini.st:ration has the. power to delermme the degree of such detail that must 
: e oped In each proposed S!Jlte plan • 
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Tho .. od 10 !TllIintoln a .. tisf.cl • .y .. ""'lng relationshiP with tho Adminlsm· I funding at the subgrant level ... the "",e m b' . 
tion will prompt Slat. planning agcnCiOS to adminls"r subgraRt programs faIrly I risks of practical brmUcdown in tho . t .,;;,:. Wlthout runrung unreasonable 
and In .ccord .. ", with approvod plans. I Congressjonru criticism thai tha ::'~ m g process al the State level Or of 

An alt<mative lntO!ptelatlon of the s\atuto.y requiremcnts. favorl,p 1 ltustra"d. c grant approach of tho blll is being 
considcrabl~ degree of direct ~ontrol bY the Administration over the sullgrant i 3. Proposed Applic t" R " pro""'. j. ,ui!S"lod by tM languago of SeaU"", 301 (0) and 303 .uthorizlnll Willne $""",. a Ion _en' jOr DeterminillfJ How Aotion Money 

the Admt4lIstr.ation to 11~aku multiple H~raJlts·>f t.o a Sin. we State for v~ri()US II The Application Guide (July 5 d it "pro""," and prol ....... $rlotion 301( c) ,,,,,oks of separ.te Federal gill",. fm lnterpretation of the ""Iuirement in Se ~ •• t 12) contains the following 
", •• Utulllng phy.loal fat:llltles. tmllling unils to combat organiZed crlm<, ."a . oil .. tion funds granted to a Stat,"will ~ Ion ~3b(12) t!;;t at least 75 percent of 
training unilS to control riots. A sepalat~ limit is established on the FCdC1311 e av a e to local governments: 
$Il.a!~ of the total cost that may bG contributed for ~ach of these purposes. It is . Un1;h~/dmhUst.tation wm interpret the phrase 'will be avail bl t • 
<loor that .11 tlt ... type' Or program or project may bl> Included for ,ublt"t . ,non'cs :''''~':!I'7'' 't";""""~t '" _blru<d"", .f "oil u':'lI~ :~:-:.:;:'" .... ~ the ru.illn~ In • ~ngI. Stat. plan. Section 303 expressly authorizes \he I ...,nOy. • • • • 0<. ",t " pot"nl .r tho fn"'" ,,",.w. I. fun S"I':;i:.,rn~ 
Administrution to mako ligrant$ ••• to a State pianning IIgency," in part for lhe j "" 

In .«o,d.n", with the", 1'"",1,1""" the Administration maY jill \he require St.te plan, to confonn to this interpretation .. ' .Adm".'""al ... m,y 
funding of specific \'progrartls tUld pIQjectst> at the local government level. I T~e dIScussIon under Part 2 above indicates that th """ 

position th.t It will .. le"" pOrtions of the 75 "",,:ent of action granls desli~a . State p~ .. nID8 agencies to particjpate in the process' ~~ ,I 1S ~Uall~ed to p'nnit 
{or 10c,I ..... oniy ofter appIl",Uon, for sUbg ... t (undiog of particular 1001 ~Pd"::" proposals submilled by 10eru government PW'Urg J~d gruent upon 
progr.... 0' projects I .. v, be.n ",,,lved by the SI.te planning n<noy "~f . fu°t ~ y" be inserted before "delermlne" in the tex~· of 'ili wou suggest th,t 
Seetion 304 and have be •• fo"""ded to fll' Admlnlstration fo, origlA!l" • or " 10 assure to Slate planning ,g,neles an 0 0 t . • quotoo Slandar<! 
funding und" Seetio. 303." In this mann". the Administration may re~" P"'X0sals that may b. unsonnd or out of keeping ';;\1, ~~r:::y .~ obJCc~ to loeal 
\0 Il£elf U'e ulllmal' pOw., to revl'w eath ioco! program or project at the"", . ' a mati" of law, tili, standan! can most <onvin,' Wl e p~On!lCs. 
it i ... turuly propO",a for sUbgr.nt funding. The purpose of the revlew.' ~~nlnc~:o the r"'lnirements of Section 30l(,X3) that ~K ~t'lus~fi'd by 
bl> I. a"U" that such proposals.

lo 
!!t. form approved by the Stat. agency." I .qu •• y take .lnto ."'ount the needs and requests of i

C

, ' • p an sluUl 
",n,lstent with tho gov.mlng comprehensi .. pltlll. and part\..niatly with i0oi :-ru government m the State and ,.courageloeru initi live f unt~ of general 
.. ,d'. reqn .. ts. and inltlatiVes us contemplated .ndor S,ction 303(.)(3). ~i~,fa':l: lind projecls fo, Improvements in law enfo~eme n I

th

• ~~n:o~'lCnt 
'tho pr<sumably W",qnenl exe",lse of this "served pOW<l' would "I "will b m '~it clear thaI tit'" requiremenls at, conditio:· ;;~. I' h ~ UI~' 

""dore.t the role ,...tve
d 

to the St ... aSencv, und.r Seetion 304, to sCte". ' avar able 1o" local governments under sub ara '" It ( t nc un s 
delan an4 P'" upOn .ppUeaUons initially submitted \rY leeru SO".m"""'· :ZPU'f,;phs ~2) and (3) together, il is reasonable io c!.,jud 2 tit C"';SlrU~g 
... r.,. at •• gency .ubmi" them in turn (0 the Administration for fund~ Illan un ~ must ordinarily be based 0.10,,1 ""ssm ' at p an, or 
M.,.o,cr. the SI.te .goney will ",ntinn

e 
to have ongomg pow'" to mcal", The Guide might Uterofore be amended in relevant part etts ofr

c

1 r'ed,. 
endt looal Plogram or project, to dl,buI, .. ubgrant fund. In Installments" !hi Th. AdoUn ',1 d' . • , 0 rea .. 0 iows: ~d arises, nnd to z~sotlJe questions arisIng inUl(l course of administering eath units of gcneial rio~ '::v~~:gr~t the phr~e ~1l be nvailnble to' to mean that the 
",."",1 plOgtIlIlIat the SI.te level. . dete,,,,'" h.w ",on'''' "'" 'penl :'" ~ ~.m~"h." of suth u"lts wilt .,ill"",n, 

If thI,lnICll'",t.tlon Or the dlvillOl\ of po""''' between tite Admlnlsttatloo l"tt. pi ...... ,,,,,,,'und,, Put CA>'::.\ 'P'''''~t .f.". f .. ", ".14bl, I.fu, 
and St.1O planning .g.n,l" Is ,o.e .dap"d with ",spc" to snbgrant pr"~"" I:.i,~" t. ~':l.1II ,,,,,,om, ...... "".::;:~~~~.:.~d;";~I'l:·ns7lUl~·\>id' 
it would bl> rlcsirabl. that 11 be 'I'arty ,pell,d oot and publl<lt.d for &: . 31)3(.)(3). men. ,......." In "".- wllh fu, r,""ir ... ,"" ,,; ;:.~:. ~Jh' 
and.IStandlng of all co ... m ••• Tho Administration may wish to deru with tIiI.· . ..' 
s.\lbj¢ct in Its Applicution Guide for ileUM grants. . This standard might further be elaborated by add"ng th f< n • 

tlnd" eIther of the a1roVe >1t.m.ll .... 11 is obvious that dis.g'''"/llI1~l'll1, WI" I '0 OWIng: 
:ni ... "woe" 1.0 Adm4u.trat!M. Sla" plannIng agencl .. , and local S""." $m': :;'0; M'''' " ~"""'In.tlon 'If n,ed ""''''ted "'''ud,d or ",.d·fi db' 
men" 0'1" tho cl\~llng and expandi'u." of subgrant funds. In suc~ ""':, lb. p,," "lnl~=~r ~~ """''t",hond'' pI ... thO ~ .. y .. ,n ;'brn" ~.';:,. J~ 
tho Adrnlnist",Uon will ho .. to cons!d"th ... tenltO whicl\ II .... x~rdl< \1;: ,. .' "".'" .r moll "')0011 .... ""lu'I.~, ., ",od,",,6 ••• 

ks3.l. powers it has to dl$appt()ve features of pro}?O$.Cd ~ompichenslve Sit", .. 'to S'4te·Propt'ded Service:;.,. 
pi,,,,. 0' 10 <UsaPPloVO 10«11 programs 0, ~rOi"ts proJIosed ro, IndMitIi; " Th. ".vail,bUlty" of action i\nids toloca! governm nt . r h "'" ~ • _ " ; pogo 12 ofth, AppUcaUon Guld. as follows' 'SIS urt Of .on,trued 

"fbh .. t_"U" "out, 1\0' ",t'e>.\ the .took "",,,,,,,p'.tT'Uol !\Iediot.'" . ' 
,,'ould l~Y t()l\t\Ji~ 1\ to UIC hlitial.ruiQell.tion tlf fu~ds lUlIong rue individu;\l SWf$" 1110: norma! metho<! or mald.nz fund ail hI .... _ mth the t.",,"''' P'''''''''' In S"U.'" "'" .. ,,06. ' ~ by direct """ I. "'''' unlts ., by ~,;:;, t~p: ~~ ;~tSt ~t fdO:~li government would I{ c .un ilJI ocation or transect. 
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The cost ttf Siate-pxo'lided sex:vices to. a local unit Illay also be. charged as funds made 
available 10 local units, but \lIDY if the local. unit agrees that sex:vices may be so charged, 
Units. not accepting su.ch sex:vice would not be charged. for it. n01: should their intended 
share of funds be redU.ced. by any amount related to such service. 

There does not appear to be any objection, as a matter of laW. to giving such a 
free choice to local governments to take their share of action funds either in 
the. form of direct grants or in the form of State-provided services. 

In view of the possibllit¥ that services. will be provided in lieu of direct 
grants. we would recommend that the fiJ;st full paragraph on page 13 be 
amended to read as follows: 

Accounting procedures used by the State planning agency must clearly delineate 
expenditures. so that it is. clear which monies are golng to, or are being spent by the 
State on behalf of, local units or combinations. thereof (proposed amendment 
italicized). 

5. State Deadlines; 
Section 202 authorizes the Administration to make plahning grants and 

p(ovides that "Any, State may make application to the Administration for such 
gr:mts within six months of the date of enactment of this. act." Section 302 
further provides. that State agencies. "shall within six months after approval of a 
planning grant" submit t"l the Administration a comprehensive State plan.3 If a 
State fails. to. meet either of these deadlines, "the Administration may make 
grants .••• to units of genera110cal government or combinations. of such units" 
(Section 305). 

The only condition applicable to· such grants is: that l~,'il governments 
applying for them must submit copies of their applications to the Govemor of 
their State., who will then have the. opportunity to submit to the Administra· 
tion within 60 days an evaluation of the project set forth in the application. 
Such evaluations are merely advisory,. not binding on the Administration 
(although, as a matter of policy, they should probably be given considerable 
weight in deciding. whether to. fund a local project).4 . 

However. the act does. not prOvide, and. the legislative. histoty does nof 
suggest, that failure of a: State to. meet a deadline will thereafter bar it from 
receiving planning; or action funds. There is no warrant for construing the 
deadline requirements in so' int1exible a manner. The more reasonable 
interpretation is. that after an applicable deadline. has passed, a State agency 
may still apply for planning and action grants, but may no longer enjoy a 
monopoly on available funds. The Administration will have considerable 
discretion in this matter •. For example, it could await a delayed application 
from a State agency before releasing any planning funds. Or it could fund 
phmning applications received directly from Ipcal governments. In either event! 
the Adlninistration will. be. free to decide whether and on what terms to 

liThe variation between' "may'" and. "shall" in. the passages respectively quoted from. 
Sections 202 and' 302 does· not appear' to be significant in relation to the issue discussed 
here. .' 

4Funds grnnted directly to local governments· under Section 305 would be over ;md 
above tIte 75, percentminiinum of alI action grants to State' planning. agencies that must be 
subgrnnted,in tum to local gpvernments:under Section 303(a)(2J. 
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readmit a, State ~nto, the planning process, if the Stato agenc submits a 
post~eadlme apphcatlOn. A State could be readmitted on the u:derstandin 
that It~ ~an ",:ould have to exclude certain localities or certain subjects alread; 
covere y pnor arrangements between the Administration and local 
~entst O~he Administration could reqUire all localities to subordina:eo~~; 
p ans

d 
dO ose of a State agency for which funds are belatedly sought and 

awar e . 

If the Administration does elect to fund a delayed plannin a rc ti 
from a .State, the Administration should not thereafter enterta~ ::~ :t~n 
applicatIOns from loc~ governments until the State has failed to me~t th! 
se~ond 6.~onth dea.dl~ne for submission of a comprehensive State plan. In 
o er wo~ ~'breadmIssI~n of a State into the planning process should be 
accompanIe y restoratIon of the State's right under the Act to 1 fi th 

~~~i:'sa~e~a;~~~pp~~g ~~~hpI~~fn~~~~daS~ may have been occasi~n~ b~ th: 

b If a fiState age~~y mi~ses the second deadline, the Administration might then 
e f:c~n ro~ted WIth chOIces similar to those discussed above in connection with 
~ ill urd ~ meet the fir~t deadline. Action funds will not necessarily be 

anne e ong the same lInes as planning funds. That willlar el de end ' 
the extent of the commitments, if any, which the Administratfo/ m'a p see ~~ 
to ~ake to local. g?vern.ments after a State agency fails to meet a dealine and 
on ?w the Ad~mstratI?n decides to handle a delayed filing by a State a ~nc 

( for eIther plannmg or actIon funds after the applicable deadlL'1e has passed~5 y 

DeciSion-Office of legal Counsel, US 0 
May 21, 1969 .. epartment of Justice-

TO: Charles H. Rogovin 
Administrator, LEAA 

FROM: William H. Rehnquist 
Assistant Attorney General 
Office of Legal Counsel 

Authority of LEAA to make grants to individuals, 

C ,Y?U hre .ask~d whe~er the National Institute of Law Enforcement and 
4~~)alf ~ti~ IS ~uthon.zed to make grants to individuals pursuant to section 

I . 0 e mm us Cnme Control and Safe Streets Act of 1968 
t IS our understanding that LEAA has recently announced a ~mall ants 

~ogram to encourage new ideas in methods of crime prevention and co~trol. 
. 5Under Section 303 th Ad ' . t '. . 
Plans that • e nums fa,tion may fund only approved comprehensive State 
for submis~en ~: :~~:t than on~ y;ar ill ,age, But the act does liot prescribe any deadline 
an action gr t . e ;:rency 

0 a revISed plan for the second and succeeding years of 
gIants to J a~ program. or, does the act provide that the Administmtioli may make 
SUcceeding ~~nu~o;l~~ments 10 the event of a delay in the submission of a second or 
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The deadline for the submission t)f proposals was April 15, 1969, and on June 
15, fifty research grants in amounts not exceeding $$,000 will be aWfLrded. 
Professional law enforcement personnel, lawyers, professors and other individ· 
uals were invited to apply for these grants. 

After examining the statutory language and its legislative history, we have 
concluded that section 402(b) authorizes grants to individuals. 

1. The Statute, Section 402(b) provides in part: 

(b) TIle Institute is authorized-
(l) to make grants to, or enter into contracts with, publiC agencies, institutions 

of higher education, or private organizations to conduct research, 
demonstrations, or special projects pertaining to the purposes described in 
this title, including ilie development of new or improved approaches, 
techniques, systems, equipment, and devices to improve and strengthen latv 
enforcement; • 

(2j to make continuing studies and undertake programs of research to develop 
new or improved approaches, techniques, systems, equipment, and devices 
to improve alld strengthen law enforcement, including, but not limited to, 
the effectiveness of projects or pNgrams carried out under this title. , ., . 

§' 
~ 
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f grants to "institutions of hig:~er education and oth . . . 
t, nonprofit organizations to establish n ti al ~r PUb!lC agenCIes or pnvate 
.; and education." a on or regional mstitutes for research 

t Minor changes were made in Title III of th . .. 
} reported out of the House Judic'ary C e.bill, H.R. 5037, before It was 
~ accompanying House report stated th omm1tt~e on July 17, 1967. The 
I, authorized by section 303 could co d a: the natlOnal or regional institutes 
~ individuals or with other institutes n ?C tiPtro?rams "by grant or contract with 
f bli' or ms utions of higher edu ti ·th 
f. pu c or pnvate agencies or organizati " (E' ca on or \VI !, 90th Cong., 1st Sess., p. 13. ons.. mphasis added.) H.R. Rep. 488, 
~ The concept of the National I tit f t lustice was introduced on the fl ns f ute 0 Law Enforcement and Criminal 
i substitute for Title 1II of the c~:::'t~e :U~bY Congressman McClory as a 
f. the National Institute and autho~z e~ 't t e MCClory substitute created 

,

f described in essentially the same 1 e 1. 0 perform the functions now 
, ~)(7) of the present law. In ad~~~~e tm :;:bsec~ions .402(b)(2) through 

lUbstitute authorized the Natio al I . 0 ese unctIons, the McClory 
provide programs of. training'~UCa~i~~ute to set up ~egional institutes to 

Subsection 402(b)(1) obviously authodzes the Institute to make research ~ These regional institutes could be establ'shandd bresearch tn law enforcement. 
grants to "private organizations." This tenn is not defined by ilie statute; nor lIly public or private non rofi 1 e y ?ra~ts to or contracts with 
docs the 1egislative history shed much light on its intended scope, SubseGtion i describing the purpose of his s~bstll,ttutageCl1cy, orgaruzatIOn or institution. In 
(b)(2) authorizes the Institute "to make continuing studies and undertake e, ongressman McClory stated~ 
programs of research." The statute imposes no restrictions on the methods that The ,purpose of my amendment is not to ch th' 
the Institute can employ to undertake these programs. While subsection (b)(2) , m.on?y 1S concerned except iliat it puts it u d ange ~ e .0111 so far as the expenditure of 
clearly enables the Institute to hire its own researchers as employees, there is wlthm a single institute and under th ntr ef P:o esslonal control and coordinates it 
certainly noHting on the face of the statute to indicate 'that this is the only way, amendment, the Attorney General ;o~~ ~ 0 : resp~nsible ~irector. Without my 
the Institute can "undertake programs of research." Thus, it would appear that • wherever he wants to-and ifso-when.113 Co~~~ R~~~ ;f~39t4.~~~'bl~67~e money 

the Institute could make grants to individuals pursuant to its authority under . Most of the debate on the M Cl . 
subsection (b)(2). On the other hand, it could be argued that Congress ~ational Institute would duplic teC fu°

ry
. substltute focused on whether the 

intended subsection (bXl) to be the Institute's exclusive gIant-making i FBI, particularly the FBI T .. a ncttons already being performed by the 
authority and that Congress intended to exclude individuals from receiving . (Aug. 3, 8 1969) C rammg Sc~ool..113 Congo Rec. 21190-92, 2183642 
grants. The following discussion of the leg\slative history shows that Congress Gtivemmedt's exp~rie~~~r~smoan Pucmski stated that in light of the Federal 
possessed .neither of fuese intentions. Therefore, a brQad reading of subsection ~e National fustitute poier v~~ty nf:~rams, he was concerned about giving 
(b)(2) is justified both by the sweeping language of the statute and by the Ci&anizations which go into communitie e ~~ntrac~ or grants with "private 
legislative history.iI'icials." He apparentl s WI out e ~owledge of the elected 

TIle Institute could comply with a narrow reading of the statute either by ~ IIChcontracts by Co~ ~~~~:uaded not to offer an amendment prohibiting 
tccating the individual researcher receiving a grant as an employee covered by ~Iitracts would rim ~ McClory who stated that the grants and 
subsection (b )(2) or by organizing the individual researchers into a "private ;{83S-39 (Aug. 8 P 196~) Y ~~ ~~c;ducation~ institutions. 113 Congo Rec. 
organization 'I contemplated by subsection (b)(l). Given the absence of any . ~ a vote of 101 to 85 . d .ory ~ubstitute Was adopted by the House 
Congressional desire or statutory requirement to exclude grants to individullls, il3 Congo Rec. 21842, 2:~60~~ (~!~re ~~l :as passed by a vote of 378 to 23. 
such action would seem unnecessary. The House bill H R 5037 . Y . ug. 8, 1967.) 

2. LeC11.'slative history 0" research '"'tints. When the orimnal. "Safe Streets ahd ~a referred to th' e 'Iu'd" ,wC
as mt~oduced in the Senate on August 9 1967 

"" 'J 0'· 0' , IClary ommlttee On A ril 29 196 " 
Crime Control Act of 1967" was introduced in Congress on February 8, 1967, ~O[ted out the companion bill S 917 "th P, 8, the committee 
it established two m:~lh.ods to conduct research in addition to the possible use ~.e.thCtieOnstsa4tuotle anitSdP4reOs2enotfsthtrudtu;e b.y' :~bSf=g~7t~!SiIThr toe pC~rmnut D'totfeeTt?tll'l1e 
of law enforcement grants to States and units of local governments. First, 0';; a 

section 302 of Title IIlauthonzed the Attorney General to make grants tO I or . ~e law without being cha:g~~trruttee ill were passed by the Senate and 
cntcr into contracts with Hirtstitutions of higher education and other public hi describing the funcr . f th In . 
ngcllcl.I!~- or private organizations" to conduct research, demonstrations or . X7) of the committee b~n(; e stitute, subsections 402(b){2) through 
~pCCial projects. Second, section 303 authorized the Attorney General to make . the House bill, with only' m' e pre::nt law) followed the McClory substitute '! mor c anges not relevant for present purposes, 

~ 
f , 
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The Senate Judiciary Commlttea replaced the re~ona1 instit~te p~Vis~~,withal t 
subsecti()n, 402(bXl) of the present law) which autho.nzes e a lon. f 
Institute itself to administer research grants. Th? commlttee (eport merely t 
paraphrases the section and contains no explanatlonfor the dlange. S: Rep-. 1: 
1097, 90th Cong., Ist Sess. No comment on this change w~s found 11). the t 
lengthy Senate debate on the bill. The Senate bill was. subsbtuted for H.R. . 
5031 assed by the Senate and later by the House. . ' 

It i; apparent from the legislative history that Congress w~s very lllte~e~ted 
in who would control and administer rt',search grants. AuthOrity to admuustet 
these grants was odginally placed in the Atton:ey General, then tt~nsfe!.l:ed til 
lcgional institutes set up by the National InstItute, and. fInally glven t? the 
National Institute itself. On the other hand, Congress displayed :10 desue to 

lace a,'1 restrictions on the type of recipients who co:Ud. :tuabfy.for the.se t 
~ts. Jhi1e the- original bill did not e~pressly mention llldi?dUal~ III the list 
of eligible recipients; the accompanying House '{eport read this section b1;oadly , 
b s ecifically stating that the Attorney General could. make grants to 
i:diJduals. While Congress later decided not ~o aut~0m.e the At.tor~ey , 
General to administer the J;esearch grants, there \S noth~g m the l.eglslabve '. 
histo.ry to indicate that Congress intended to change. t?e mterpretatton made 
by the H.ouse {e90rt and p.revent individuals from recelVlng such gr~nts.. . 

Since neither the statutory language of subsection (bXl) nor Its leg.tsla~ve ; 
hlstor l:cverll ~ny desire to place restrictions on the bro.ad~r .grant of 8,uthQnty , 
in sutsection (bX2) the Institute can make grants to mdlVlduals pursuant tl} , 

subsection (b X2). 

Decision-The Comptroller General of the United States-January: 5t l' ., 
1970 

FROM~ As&istant Comptroller General 

TO: Charles H. E.ogovin 
Administrat6r 
Law Enforcement Administration 
D~pattmeI1t of Justice 

Pursuant to 31 U.S.C. 74, you requested our advance decision by let~~ I 

dated November 12, 1969. on. the legal!ty of cert~ ~~~ P~~Pe~~~dA~~ of. 
de under Title I of the OIIlIlibus Cnme ContrOl an e r .. all. ' 

~93!68 approved June 19. 1968, Pub. L. 90-351 t 82 Stat. 197, ~02dspe;~~ti~~ ~ 
you ~sk to be advised whether the discretionary 15 petceuf: ~n s.o f< r the ' 
306 of Title r nreavailable to the Law Enfor~ernent Admlllistratlon ~c~1 
urpose of making grants for law enforcement unprQvemen! program.s. ; 

io units of genetallocal gove!.l1Illent as well as to State planrung agencIes,; 
Section 306rcads: in pertineI1t part as follows:, 

to riated to make. grants under thts part for a rl.SC31 yeat ~; , 
nllQ~~:b~P~e. ).dminiSimtion among the States for use therein by the State P i 
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agency or Ilnlts of general10cal government, as the case may be. Of such fllnds, 85 per 
centum ~hall be allocated among the States according to their respective populations 
and 15 per centum thereof shall be allocated as. the Administration may determine. 

You correctly point out that narrowly construed, this provision would only 
allow allocation of the 15 percent portion to States while a broader 
construction would allow the grant of such funds directly to units of general 
local government as well as to States. In other words, the language is not so 
precise with respect to the question presented to preclude resort to its 
legislative history as an aid in its interpretation. 

When reported by the respective committees, the Administration bills, H.R. 
5037 and S. 917, 90th Congress, provided much broader discretion at the 
Federal level in the matter of allocations to Sta.ie and local governments. 
Opponents to the Administration's approach voiced objection tllat priorities 
were not fixed, there was no formula to guarantee equitable aliocatjon, 
absolute discretionary authority over distribution and allocation was vested in 
the Justice Department, and that these factors raised fear of a federally 
controlled police system. See H. Rept. No. 488, 90th Congo 28 and S. Rept. 
No.1 097 ,90th Congo 227. 

Somewhat similar language as that now appearing in Section 306 first 
appeared by way of an amendment offered by Congressman Cahill which was 
adopted by the House of Representatives during floor debate on H.R. 5037. 
See Congo Rec. 21816, 21860 (August 8, 1967). Congressman Cahill and 
supporters ofMs amendment, explained that the Cahill amendment would shift 
primary control from the Federal to the State level. See 113 Congo Rec. 
21090·3, 21189 (August 2, 1967). There was concern that under the 
Administration bill States could be by-passed to the point that all grants could 
conceivably go to seveneides in seven States. See colloquy between 
Congressmen Poff, Celler, and MacGregor, 113 Congo Rec. 21091 (August 2, . 
1967). Perhaps more realistically i Congressman Cahill argued that under the 
Administration bill the Department of Justice would be inundated with grant 
aPl'Ucations. See 113 Congo Rec. 21092-3 (August 2, 1967). In all of the 
discussion on the Cahill amendment, the only rein~rks made which relate to 
ilie precise issue ,nf whether or not the discretionary funds could be granted 
directly to units of local government were those of Congressman Cahill: 

So we hope that we can recommend to the House an improvement Which will in 
essence still give the Attorney General of the United States the final authority for the 
approval or disapproval of a State law enforcement and criminal justice plan. But 1Ie 
will be limited to 50 pians. These will be plans by individual States made only after a 
State planning agency has: investigated, eValuated, and made a determination as to What 
is best in that paruculat State to combat crime. (Emphasis added.) Ibid. 

The following explanation of the Attorney General's discretionary authority 
by Congressma.rt Cahill refers only to the making of additIonal grants to the 
States which have better plans: 

1 would point out respectfully to the committee that the purposes for the 
~penditure of funds under the amendment are exactly the same as they are under the 
administration's bilI. If the State fails to apply for grants again under the amendment; 
the local units. of government can. 

Q I 
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Under this amendment, there is also a formula which, ~s missing in the R 
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administration bill. The formula here fOf ~ants w.ould .be: 75/pcrcent based upon l~ 
population of the state; anll 25 percent within the dIscretion of..:llie Attorney Ge?eral, ¥ 

Now why do we say tilat that should exist? For the simple reason ~at ~s b!ll 
seeks to produce new and innovative functions for tlle p~rpnse of combatmg cn:me1n 
OUf cQuntry. We rccognizc that onc plan .~ay be supeno, to anofuer and wh!le we 
fuink basicaUy that all Statcs should particIpate and sh,ould get funds,w.e also agree 
that if $ome are better fuarl others-if they meet fue national p~ttern, and If they ~e~l 
the nntjonal plan that the Attorney General should have this discretion. So that IS In 
Ute amendment. (113 COngo Rec. 21817 (August 8,1967).) 

TIlcsc statemcnts by Congressman Cahill coupled with the concern that 
undcr the Administration bill States could be by-passed and ~e ~epart~le~t of 
JUstice would be unable to process the great number of apphcat1ons, md!cate 1; 

an intention by the Cahill amendment supporters that under the amendment, 
while local governments could participate as recipients, all funds granted would 
have to be channeled through the States. '..' 

The Senate directed its consideration to the Adnumstrahon bIll S. 917 t 
dUring the 2d session of the 90th Congress. As already pointed out the 
language here considered was not inclUded in the bill reported to the Senate. 
Attempts in COllUnittee to have such language added were voted down and, as 
in the House, the language was added by amendment dUring debate. Senator ~ 
Dirksen was the sponsor of this language in the Senate. S~na~or Hrusk~ spoke 
at some length about the Dirksen amendment prior t~ lts UltroductIon. Of 
particular importance to this consideration is the foll0;VlOg language from the 
scction·by-section analysis of the anlendment whIch appended Senator 
Hruska's remarks. 

Section 306' Funds appropriated for grants under Part C [B] for any fiscal year 
shall be allocate'q by l1le Law Enforcement Administration among fue states for use b~ 
the state planning agencies or units of general local government. Of the fund 
a roprlated for pUrposes ofPartB [C] ,85 percentsllall be allocated among t1\e states 
a~Eording to their respective population. TI,e remaining 15 percenrshall be aliocated~S ~ 
tile LQw Enforccmcnt Assistance Administration may determine, Grants could be ma e 
by tlte Admin/stration eitller to States or units of general local govemme9~:) 
combinations Of either. (Emphasis supplied.) 114 Congo Rec. 12827 (May 10, 1 _ • 

Senator birksencalled his amendment to the floor with the. following 
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indicate an intention on the part of the amendment's supporters that the 15 
percent allocation could go directly to local governments. 

To the same point, one opponent of the Dirksen amendment, Senator 
Brooke, expressed the view that grants could go directly to local governments 
under the Dirksen amendment when he attempted to raise the discretionary 
figure from 15 to 33 1/3 percent. Specifically Senator Brooke stated: 

Considerations such as these have ~ed me to devote much time to devising a suitably 
flexible system of grants to meet these diverse requirements. These factors are 
.recognized in the text of amendment 715 by its provisions for most funds to be spent 
at the !ocnllevel, even When chMne!()d to the Stntes as block grants. In addition the 
amendment offered by the distinguished minority leader reserves 15 percent of total 
funds under thls program for nllocatian by the law enforcement administration at its 
discretion. nus is an admirable attempt to build certain flexibility into the grant 
mechanism. 

However.in my studied opinion, somewhat more flexibility is desirable. I have been 
a law enforcement officer and I believe there mny well be cases in which direct Federal 
grants to local units of government would be helpful. 

* * * * 
To nccomplish thls, my amendment to the pending Dirksen amendment ptovjdes 

thnt 66 2/3 percent of fue action funds should be allocated as block grants to the 
States, but that 33 1/3 percent of the funds would be reserved for allocation as the law 
enforcement administration shall decide. 

* of< '" * '" 
Mr. President, I certainly agree with my mstinguished minority leader that we wltnt 

law enforcement at the local level, at the grassroots level, as,he said. And that is exactly 
wnnt my amendment proposes to do. The 85-1.5 fonnula, which the distinguished 
minority leader's amendment has devised, on:\y gives 15 percent flexibility, which can 
be used either for the States or for bie local muniCipalities, the local grassroot 
government. Under my proposed amendment, there would be 33 1/3 percent that 
could be used. 114 Congo Rec. 14767 (May 23) 1968). 

statement: 

We arc mindful of the fact that two opponents to the Dirksen amendment, 
Senators Tydings and Brewster, argued categorically that the amendment 
would prohibit direct grants to cities and \:hat another opponent, Senator 
Muskje, found it extremely difficult to rea.d the clear language of the Dirksen 

~; amendment as authoriZing any direct Federal grants to local governments. 114 
~ Congo Rec. 14756, 14759 and 14764 (May 23,1968). However, we agree with 
ri the pOint made in your submission that these nlmarks were made in an effort 
2 to deteat the Dirk$en amendment and for that nlason we do not feel that they 

Mr. P.rcsiclcntl for the information of !he Senate! thls is the so-called, block s:: 
nlncndmcnt. It is not a bit p~()lix OJ complicated. It Slm~Y7f~U(M0ws ~3 a1J6QS) that 
taken by the House of P..epresentatives.1l4 Congo Roo. 1 ny. • 

WhUc it lUay be that it followed Ute f~rm of the. Cahill amendme?~, c~: 
foregoing quotG from the section-by-sechon analYSIS and Senator Duks 
¢omment. 

So the {categorical grant} system is outmoded, Md to dump $500 milll~n jntop~;~ 
s stem WiUl its fragmen tauon Md its weaknesses is going t6 be Ii waste of e pe~ the 
~oney This has to be planned and the place to plan it is at the State le~c~. Thllt IS tt 
tCa.~OIj. fol.' tIlis so-cruled block grant amendment. We'still have some fle:tibillty. name -­
IS petcent, but the emph:cis and the fOObi )s Upon the State, where it (/(It;ht to be. .. 
Ibid. }, 

~ 
~ 
t 

should be determinative of ilie 1ss11e in ilie f~lce of the clearly expressed 
position to the contrary by those supporting ilill Dirksen amendment or the 
block grant approach. 

The Dirksen anlendment was agreed to by the Sllnate on May 23, 1968, and 
the bill was passed on the same day. On the foUtlwing day Senator Dirksen 
SUbmitted additional materials, including the sectior,'-by-section analysis prevl­
oUsly quoted from, which he felt "might be usef\l,l to the conferees when they 
~t down to iron out the differences between the two bodies." 114 Congo Rec. 
14908, 14911 (May 24, 1968). DUring consideration f,lLfunotion to ask for a 

I 
I 



';.' 

--""""-. ~---.... - .. --~- ----- .. 

r(' 

' ... \... 

144 145 
I 
f 
I. 

l~,.' Decision-The Comptroller General of th U' d S cOflferCtl.cc with the Senate, which was rejected by the House, 114 Congo Rec. Se be 3 e I1Ite tates-
/' ptem r Of 1970 16077 (June 5,1968), Congressman CahiUstated: 

t.<:tme say pragmatically that while 1, ,as Members will recall, supported a block 
gnlnt :,unendment, Whicb is Title 1, and while the Senate version does not satisfy me, I 
Will ucC<!pt it. It ill not What l11nd hoped for. 

-* -* '" 

i FROM: Assistant Comptroller General 
" t TO: Attorney General 

r R:f:"nce is mad. to Jette, of September 4, 1970, from Associat, 
If this bill goes to conference, there will be 1\0 block grants. 114 Congo Rec. 16072 f Adnumstrators of the La E £ A 

(Jl,lnc S, 1968). 1; y: Id d Cl w n orcement ssistance Administration, Rkhard W, 
1 • e e an arence ~t Coster, requesting our decision as to whether, under the 

The resolution of the issue presented in your letter is difficult. Very clearly I; CIrcumstances des en bed therein, the unexpended balance of grant funds 
the plain language of $Cction 306 can be re:.ld either way and there is a direct available f~r o~1igatio~ in fiscal ~ear 1970 and originally obligated pursuant td 
conflict ns to its meanmg in the leglslative hIstory made On the floor of the \; a grant which IS now m default, IS available in the current fiscal year to engage 
Hou.~ nnd Senate. The 4istory of the Cahill amendment in the House-the ,1; a new grantee to complete the unfInished project. 
body in which the language originated-Indicates that direct grants may not be. It is explained. that the grant was awarded to the University of Wisconsin by 
made under this section to units of local government. On the other hand, the I~ '!he National Ins~tute of La\~ ~nforcement and Criminal Justice of the Law 
mote detailed history of the Dirksen amendment in the Senate indicates that Ii Enforc~ment ASSistance Admuustration in accordance with provisions of Part 
direct granfs may be made thereunder to units of local government. While the b 0 of TItle 1. of the Omnibus Crime Control and Safe Streets Act of 1968 82 
House accepted the language passed by the Senate Without requesting 11 Sta~. 197, ~2 U.S.C. Sections 3701 et seq. Subsequently, the faculty me~ber 
cOllfenmce, there is nO specific evidence that the House was aware of the deSIgnated lfi the grant as project directOr and principal investigator transferred 
different interpretati(Hl placed on SI!CtiOll 306 by the Sllnate. " to. the !ac~lty of Northwestern University. Without him, the University of 

We have found one reported case that involved -such a conflict. In Stei1lerv. Wls~onsm 18 unable to complete the project and has advised the National 
Mftcllell, 350 U.S. 247. 254 (1956) the Supreme Court W;lS confronted with t lnsbtute of Law Enforcement and Criminal Justice (Institute) that tho gnmt 
nmbig\lOUS latlguagc with conflicting legisla tive histories in the House and ".,.1 wlll

A1
be re!tu:qUishtedd ethaffectthiYe August 3111970. • 

&matc. The Court acknowledged this conflict lind then ruled that the Senate ~ • so, ~ 1S sta e t e need for completing the project continues to exist 
diSCUSSion was more clear cut and, because the section in questio.n originated in I smce itlS part of the overall research program on 4uman resources in law 
Ulat body. the Senate history was mOrC persuasiVe. e~forcen:ent undertalcen by the Institute. Moreover, the original project 

In lhe present con!.idoration, while the language of Section 306 was derived , director 18. ~he only pers?n presently available to complete the work inasmuch 
from separate amendments in the House and Senate, for all practical purposes, " ~ he ~as 1os.trumental In Its creation, has carried it to its present status and 
it Qriginated 111 the Houso. The Senate Uiscus,sion, ~owever, is more clear ~ut.~' ()w~ Its entire. backpound. C~nsequent1y, from the standpOint of both time 
With regard to the Comt's reference to the onginatmg body. we feel that it IS a I llIld, ex-pense, it IS believed that It would be far better to have him continue the 
vnUd observaUon that in, the Steitler case the Court was. co~struing language ~ project t?an to begin. allew with another principal investigator, Accordingly, 
UUl.t not only otigtnated mUle Senate h\lt. was in fact a comnuttee amendment ~ ~e. In~btute now WIshes to grant the remaining funds to Northwestern 
with an attending explanatory report. 'Dus fact is apparent in the Senate E. mveISlty SO that he may complete the project. ' 
debate appended to Ute Court's decillion. In the case at hand, there was.~ , The purpo~Q of Part D of Title I of the Ol1111\bus Crime Control and Safe 
rejection of tlus, or comparable language by both the House and Senate ! Streets Act 01 19~~ is set out in Section 401 thereof as being to provide for 
C,:oo,lttlltte,cs nnd, lh, Q ,onl, y legislative h1,:sto,~ ry a"ai1~ blah !hat contained in tM j. an~ enco~rage trrurung, .edUCatio. n, researc~., and dey. elopment for the .purpose 
aoor debales on the language. We therelOre feel thnt, mdepcndently of the. of lffiproVl~g law e~forcement and developmgnew methods fOfthe prevention 
Qrlglnnting body 1 Ole 1\1ore relevant factor of persuasiveness in this case J5 .' and Te.d~chon of come, and the detection and apprehension of criminals. 
whcItl thl1 more detrulcdblstoty was made'l . Se~Uon 402 establi~ed the Institute and authorized it to make grants to, or 

Aceordinl~Y) we accept the. legislative history made in the Senatll on the .; en.ter mlo cO'?tracts WIth, public agencies, institutions of higher education, or 
DirKS(1r( an\llndtrtcnt as controlling and hold that under Section 306 Ilt~,pnVa!e, olgaruzations to conduct research, dem.onstrations, or special proj~cts 
AdlUinVihatlo.u rony lfi. ake direct grants to units of local government from the i: ~ill~g to the purposes deSCribe. d i.n. Tme.D; inclUding the development of 
is percent pOrtion :made availAble for allocation as the Law Enforcement ~ :w or unproved approaches, techniques, systems, equipment, and deVices to 
AdmitibtraliM may dotcnnine. 1i . pro~e and slten~en law enforcement., ' 

~ Wnile the prOV1S1ons of Part D give the Institute broad authority,t!) carry 
~~ ~t the. law enforcement program, including authority to fmance research, etc., i either m the form of grants or by contracts. it scerns clear the Congress 
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intended that the funds appropriated thereunder are to be used for specific 
putposes rather than for unconditional grants or gifts. This tact apparently is 
recognized in the grant agreement where it is provided in part that the 
applicant agrees that funds awarded shall be expended only for the purposes 
i\nd llctivlties {!()\'~Jed by an approved plan and that the grant may b~ 
terminated in whole or in part by the Institute for fai1ur~ to comply WiUl the 
grant condllions. Consequently. and in accordance with. our decision in 42 
Compo Gen. 289 (962), we agree that the election by the Institute to provide 
financial assistance In the form of a grant rather than a contract does not 
change the essential relationship between the United States and the grantee in 
respect to the purposes and conditlons of the funds granted, and that 
llcc.optance of the grant crcates, In effect, a contractual relationship between 
Ule Unlled States and the grantee. See, also, 41 Compo Gen. 134.137 (1961). 

In vIew or such rf.llations11ip created by the grant agreement it is stated to be 
tho belief of theh.lSUtute that it now may award a new grant to complete the 
unfinished work and to charge the grant against the balance of the 1970 fiscal 
year appropriation in accordance wiUl our decision set out iII. 34 Compo Gert. 
239 (1954). 

The decision referred to above concerned a contract for exploratory drilling 
thnt originally was terminated because of the contractor's default. Conc~rnlng 
U\C fist;!tl year chargeable Wittl a replacement contract under those cIrcum· 
stances we stated thal-

in ense! WheN It coultact pcrfotnl(ulce period has extended beyond the expiration 
of tho perlodof lIvnllablllty for obl.ig.1tion of a fiscal year appropriation, and where Jt 
ha~ b<:coOlC nccc$sar), to terminate the contract because of Ule contractor's default. 
ihls omcl.l luis tule'en the l'losltlan that tllo fundS obUgatea under the original conl1aet 
would be available for th~ purpose of ~JI/Wging another cortunctPf to complete the 
unllni$hcd work, provided a need for the- \'foxk, supplies, or scrvic~s ~sted at th~thne 
uf execution or the Qrlgmnl contract Ilnd that it continued to eXist ulJ to the time Ot 
~xecutiol\ of the teplacemcilt contract, •• , 

It is rcporf¢ld tilt'lt the original grunt to the University of Wjscons~ was 
mado ill. fcsponso to n bona fida nccdthen existing and was executed pnor to 
the expiration 'Or Uwpenod of availability for oblig~tion of 19.10 fiscal.Y~tlf 
fund~ and, ns previously stated, the need for completmg the project contirtues 
to ext~t, •.... . . 

In vIew of these fncti\l It is dear iliat if financial assistance for this proJect 
had been providod undo! 11 contract out decision set out in 34 Camp. Gen. 239 
(1954) would be for application. in this case. However. sinc~ a~ state.d above, it 
is our View !hilt tho grant agreement created ncontr;lctual relatlonship between 
the United Slates and the grlmtce. we see no -valid basis to ho1d t?at s~,clt 
de~ishm should not bel equally tlpplieabl~ to the grant agreement here lfiv~t'i'\!d, 

Accordingly the bnlnnct} of the funds remaining from the amount origInally 
granted to the' University of Wisconsin may be used. in funding a grant to 
Norfuwest<trsl University to complcta the unflnfshedproJcct work. 

f ~
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Decision-The ComptroUer General of the United States-April 26 
1971 ' 

I: 
f FROM: Assistant Comptroller General 
1 , 
I' TO: 
f 
1 
! 

Mr. Richard W. Velde 
Associate Administrator 
Law Enforcement Assistance Administration 
U.S. Department of Justice 

,. 
1 By letter dated February 22,1971, you and Associate Administrator Coster 
1·. requested our decision in the following matter. I Under Part C of Title I of the Omnibus Crime Control Act of 1968, Pub. 1. 
t· 90·351, approved June j 9, 1968, 82 Stat. 200,42 U.S.C. 3731 et seq .• the Lmv 
f: Enforcement Assistance Administration (LEA A) makes annual population-
1: based block. grants to the States for law enforcement improvement programs. I, Eacht.Statedls Ifequired to subgrant a percentage of these funds to cities and 

I: coun les an t 1e remalnder may be spent by the State for statewide programs. 
AU of these funds must be sp~nt in accordance with a comprehensive statewide 

I., law enforcement plan developed by the State and approved annually by LEAA. 
j' Thes.e pla~s do not contain individual project or program specifications as such 
.. specificattons are left to the di$cretion of the States wiUun the general !: fr.un.ework of the comprehensive plan and subject to the limitations and 
! tediqreUcltrl~metnts ?tfi the adCL LE~ alsBo1mak

k 
oS I'discretionary" grants to States or 

! ." 0 C1 es an CoUntIes. oc· grants ana discretionary grants are 
! awarded on a matching basiS; that is, the ultimate grantee must pay a specified 
, part of the cost of funded programs. 
I: Your Administration has thus far been required to award Part C funds I' before the end of the fiscal year for which they were appropriated. However. 

I because. of the necessary delays due to Suballocation, subgranting and 
contractmg Sta.tes and Cities have been permitted two additional fiscal years 

t during Which to expend ftlnds. Thus, some of the States and cities still have 
I unobligated or unspent funds awarded by LEAA in fiscal years 1969 and 1970. 
t Subsection 4(4) of the Omnibus Crime Control Act of 1970, Pub. L. 
V 91.644, approved January 2, 1971,84 Stat. 1892, amended subsection SOled) 
fi ot Pub. 1. 90·351 so as to make clear that personnel compensation limitations 

I'i heretofore prescribed shall <mly apply to restrict the use of grant funds for the 
I payment of the salaries of police and other regular law enforcement pllrsonne1. 

,~ It was the intention of this amendn1ent that the usc of block grant funds for 
Ii ilie ~laries of perSOn~l?} whose 'primary rcsponsibillty is to promote usslstnnce, 
t maInu:nance, or auxiliary SCfYlces or administrati¥e support to ill(l regular 
i j oper~tl?n~ componen~s of law enforcement agencies shall not be subject to 
! !he ImutatJOne of SectIon 301 of Pub. 1. 90·351 that not mote than one-third 
l: of any grant for law enforcement purposes may go for the compensation of r personnel. See H. Rapt. No. 91.1174.11 and S. Rept. No.9 1-1253,45. 
I' . In addition to the personnel limitation amendment above described 
t rubscctiol1 4(3) of Pub. 1. 91.644 amendod Pub. 1. 90·351 so as to allow up t~ 
L a 75 Federal 2S non federal matching formula for law enforcement programs. 

1 
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Th:foce this amendment the matching formulas were dependent on the nah!re 
of the program funded and whUe most programs were subject to a 60-40 
matcbln$ formula, there was authority to fund programs 011 75-25 and 50-50 
formulas as well. 

In your submISSion you point out that while the effective date ofneiili.er of 
UICSC amendments Is spccificd~the legislative history of Pub. L. 91-644 makes 
it cleat that U\{.~ amendment to the matching ratios made by Section 4(3) 
applies to all fiscal year 1971 funds but flOt to funds granted from prior fiscal 
YClIrS' appropriations. Tho legislative hJstory referred to are statements to this 
efCect by the House and Senate managers on the Conference bill, i.e., the 
remarks of Chairman CeUer, Mr. pofr, Mr. Rodino and Senator Hruska in !lie 
Congressional Record of December 17. 1970, HI 1889, HI 1892, and S20475 
respectively. It is therefore youI' vjew U,at the amendment made by Section 
4(4) must operat¢ prospectively from January 2, 1971, the date the President 
slgned Pub. L.91-644. 
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federal. ~ommitments have already been made and will not be increased; (2) no 
vested ngilts are taken away or impaired vis-a-vis the States and local 
government/> . because) as of this time, no specifications-including those 
concern?d WIth personnel compensation-have been agreed to by the States 
and thelr local governments; and (3) the Federal Government cannot require 
1111.1 States .and local g~vemments t.o enter into specific programs and projects. 

Accordingly, ~e. w~uld not object to the application of the more liberal 
1970 personnellmutatlOns to 1969 and 1970 grant funds yet to be obligated 
by the States and local governments, 

Letter-Senate Subcommittee On the Judiciary-March 14, 1972 

FROM: John L. McClellan 

TO: J erris Leonard 
Administrator 
Law Enforcement Assistance Administration 
633 Indiana Avenue, N.W. 
Washington, D.C. 

You go on to state that if this conclusion is correct, ittaises the question of 
whether the liberalized salary support provision applies to grant funds awarded 
by LUM from the current fiscal ycar appropriation or may be construed to 
apply also to grant funds awarded by LEAA from prior fiscal years' 
appropriation but not yet obligated for specific progrruns and projects by the 
State. You believe that tho latter constrUction may be adopted as: (1) this 
constnlctiOtl is consistent wlth tho nature of the block grant since block grant . I write to confirm th~ informal adVice given to you ~ome time ago by 
funds nrc awarded by LEAA on a population basis pursuant to a general -:. ~ Mr. G. Robert Blakey. Chief Counsel of this Subcommittee, in reference to the 
statewide plan (2) they are then obligated for specific programs and projects ~ inw~t of ~e Congress on the character of the so-called "hard match" 
by the States and (3) specifications relating to matching ratios and salary .~ reqyUlrem~:mt m the enactment of tho Omnibus Crime Control Act of 1970. 
l)uyments arl.\ not introduced until the point of obligation by the States. You ~ . au mdicated in your letter to me of November 12· 1971 that your 
en'lpl\asiif,c thM tIla ~onstruction suggested will not increase the expenditures of i .... proposed implementing guidelines for the 1970 Act would permit the States to 
Ule Fcdorat Govcanment.lt will merely affect the purposes for which the States ! .. ~~c.ou~t for the required 40 percent. cash match on the basis of "pr()gr~s" set 
roilY spend a fIXed runount of Federal dollars, and that you believe the f. ~or~. In t~~. St~tes' ,:mnual comprehensive plans, rather than 011 the basis of 
C<mgrcss would prefer a contitrucUon of the 1970 act that facilitates rather 1 IndiVldual proJects. A State would be permitted, in other words, to have less 
Ul~n discourages the expenditure by Ole States of their full 1969 and 197(} ~ than the required 40 percent cash match in one Or more sub grant "projects" 
block grunts for the high priority purposes set out in the 1968 2Ct. r wit~Un defmed "programs;' so long as the deficit would be made \IP in other 

C~mlral to thp question presented is whether the general rule against ~. proJects. The average cash match for all projects within each program, 
retroactive applicnHoll of statules-absent clear intent to the contrary-would ~. therefore j would always be at least 40 percent. 
pT¢chlde tbe nppUcation of theroore liberal personnel compensation provisiOns }, . This interpretation of the 1970 act is consistent in my judgment not only 
of the 1970 Act to unspent 1970 and 1969 funds. We do not think such } WIth the language of the "hard match" amendment: but also with t.lt; in tcrt t of 
~ppltCtltlon pertains. It has been sald thM: i the Congress in enactlng it. As you wut recall, the "hard match n provision was 

It 1& chleny wlu:rl! Ole enactn\f.m~ wmlld prejudiciaUy affect vested rights. or the 
le}>~\ ehmctct of \)ast tr\U\s:v.:Uons, that the role in question applies. Every $tatut~J it 
hM ~I\ $:lid. whleb takes aWl,\Y or impairs '(e$ted rigllts acquired under existing lam. 
or crlllltes 11 new obllMtion. or imposes II new du ty) or atUlch¢s a neW disability.in 
,rc$,Pecl or trM$:tcUOIl$ or cousidemUons :meady past, luust be presumed, out of 
lC!Sl'ed t{\ Ute L<:gisll\tute, to W Intended not to have a r()tro$p~tive t>peration. 

~ PtoplC y.l>illiard; ?98 N.Y.S. 296,302 (1937). 
:By allOWingU1C mote liberal 1910 personnel restrictions to apply to 196~ 

mld1970 fiscal year funds not yet obligated by the States and local 
SO\l\!mn.\cnt.s. non~ of the evUs, ~b(.wll described would result. The statement 
rr(ln\U\~l)illfard caSQ is particularly for npplieation here because (1) the 

! added to the 1970 Act by the Senate; it was modified only sUghtly by the t C~rtf~rence Committee in connection with the reconciliation of several 
l diffenn~ funding proviSions, including the "buy-in" proviSion; which was in the 
i House bill, but ~ot in the Senate bill. As passed by the Senate, the bill provided 
~' that the matc1ung formula for most LEAA-assisted programs and projects 

would be 70 percent Federal, 30 percent non-Federal, It also provided th.nt 
beginning in fiscal year 1973, at least 50 percent of the non-Federal share of r :e costs of any pr.:>gram or project would have to be in cash appropriated in 

! II e aw;~gate ~o~ the express purpose of the shared funding. The House-passed 
l bU~.itl prOVISIOn, on the other hand, would have tcquired each State to 
1proVlde at least one-fourth of the non-Federal funding of each local program 
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or project beginning in fiscal year 1971. The Conference Committee agreed to 
retain both the Senate "hard match" provision and the House "buy-in" 
provision, but with the following modifications: 

First, the matching ratio was revised to 75 percent Federal, 25 percent 
non-Federal effective for fiscal year 1971. 

Second,the "hard match" requirement was reduced to 40 percent in tile 
aggregate, effective in fiscal 1973. 

'flurd the effective date of the "buy-in" was delayed to fiscal year 1973, 
and it vJas modified to permit the Sta~es to "buy in" on an aggregate basis, 
rather than on each Individual local program Or project. 

It was my understanding of the Senate-House agreement that the "in the 
aggregate" language.in both the "hard match" provision and the "buy-in" 
provision would permit the States a needed measure of flexibility. It was our -. 
intention;'in short, to permit "hard match" and "buy-in" to be employed in 
selected projects on the basis of need, rather than to require that they be 
present in every individual project. In reaching this agreement, the Conference 
Committee was particularly impressed by the experience of the State of 
Illinois, which at that time already was providing State funding for local 
projects governed by the actual needs and fmancial conditions of its various 
cities. 

For these reasons, ! have ,'10 objection to your proposed method of 
implementing the "hard match" provision. It is, in my judgment, ent~r~lY 
consistent with the congressional intent as set out above. Indeed, by requmng 
thai 40 percent "hard match" be contributed to every program set out in State 
plans, your guidelines will assure that neW non-Federal money will be drawn 
into every major component of law enforcement in each State. At the same 
time the States will retain considerable flexibility to allocate cash match 
amo~g individual projects on the basis of need and the financial condition of 
the cities and counties. This is precisely what the Congress intended should 
occur. Consequently, I believe this is an appropriate implementation (If the 
provision. 

Decision-The Comptroller General of the United States­
February 281 1973 

" 

FROM: Oomptroller General 

TO: J erris Leonard 
Administrator 
Law Enforcement Assistance Administration 
United States Department of Justice 
Washington, D.C. 20530 

Reference is made to your letter of October 16, 1972; presenting for 
decitll:on four questions concerning the legality of certain grants proposed to be 
tnnde by the Law Enforcement Assistance Administration (hereinafter referred 
to as l.EAA or as the Administration). The grants in question would be made 
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pursuant to Title I of the Omnibus Crime Control and Safe Streets Act of 
1968, approved June 19, 1968, Pub. L. 90-351,82 Stat. 197, as amended by 
the Omnibus Crime Control and Safe Streets Act of 1970, approved January 2, 
1971, Pub. L. 91-644, 84 Stat. 1880, 42 U.S.C. 3701 et seq. The four 
questions presented all involve the application of the so-called "hard match" 
requirement of the 1968 act, as amended. 

LEAA was established by the above-cited 1968 act, and was given authority 
to grant Federal funds for the purposes of strengthening and imp"roving law 
enforcement. A matching requirement was established as a condition fot grants 
of funds by LEAA and each grant was to be limited in amount to a certain 
specified percentage of the total cost of the law enforcement program being 
assisted. See section 301(c). Although the remainder of the cost of the program 

~.'. had to come from sources other than LEAA, the 1968 act specified neither the 
~ source nor the character of the required "match." In addition to changing the 
I percentages of matching funds required, the 1970 act added the "hard match" 
f;requirement. Specifically I effective July 1, 1972: 
... 
)1 
l; .•. at least 4iJ per centum of the non-Federal funding of the cost of any program or 

project to be funded by [a block grant under Section 301 or a discretionary grant 
under Section 306 of the act of 1968 as amended] .,. sllall be of money appropriated 
in the aggregate, by State or individual unit of government, for the purpose of the 
shared funding of such programs or projects. (See 42 U.S.C. 3731(c), 3736.) 

Your first question is whether so-called National Scope projects funded 
under Section 306 of the 1968 act, as amended, 42 U.S.C. 3736, require 
governmentally appropriated funds for "hard match" or whether funds from 
private sources can be used as "hard match" for these.projects. 

Your letter explains the National Scope projects as follows: 

The Administration in some instances uses dis;:retionary f\lnds allocated under 
Section 306 to assist national programs of assistance to all State and local law 
elllorl~ement. These projects generally impact on partjcularized agencies vliiliin the law 
enforcement area, such as prosecutor offlcr-5, all State courts, or juvenjle courts. They 
arc called "National Scope" projects because they affect the natiorlas a whole as 
opposed to individual States, cities, or regions. The discretionotry, grant is made to a 
State Planning Agency (SPA), with the funds generally subgrantellAo a nongovern­
mental agency. The SPA is also handling the administration of the grant: " 

Under the provisions of 306 at least 25 percent of the project cost mi1~t. ,be from 
non-Federal sources. The grantee who receives a grant for a "National Scope" pi"~iect is 
normally active in the law enforcement area and a part of the particularized agl::l1cy 
group affected •..• 

You state that there is no clear indication from the legislation or its history 
how the "hard match" reqUirement is to affect National Scope projects. While 

l it appears clear that Congress intended the Administration to continue to fund 
f" the National Scope projects which affect "combinations" of governmental 
~ units, .you urge that to require governmentally appropriated funds in f ~ombination projects is an impossibility. In'illustration, the Appellate Judges 
t Conference with participants from many jurisdictions is discussed by you to 
i., the point that requiring the use of appropriated funds for matching would 
t require each unit of government planning to send an appellate judge to pledge 
~, from locally appropriated funds a cash contribution to the National College of 
~ 
~ 
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State Judiciary before LEAA could consider funding the program. Such a 
procedure, you state, would be unworkable. 

It would serve good purpose to present here a summary of the legislative 
history of the "hard match" requirement. 

As alrecldy noted, the 1968 act placed no limitations on the manner in 
which that portion of the cost of an LEAA-assisted program not covered by 
the LEAA grant might be financed. Thus, the "match" might be from State, 
local or private sources, and might be in cash, or in the form of property or 
services. In 1970, Congress considered various proposed amendments to the 
196& act, ultimately resutttng in the 1970 amendments which incorporate the 
"11ard match" requir~ment. As related in your letter: 

••• The House pa$$ed the 1970 amendments first in H.R. 17825. This amended the 
19GB bill to allow 90 percent of the cost of a prc-ject to be Federal funds rather than 
the requirement of 60 Percent in the act. 111~ Senate amendment was included in 
Senate Rep(ltt No. 91-1253, which first ;ldded the Hard ~atch requirement. That 
committee report .had 11 requirement that Feden\! funds could make up to 70 percent 
or the cost of 11 project and the requirement that at least SO percent ofthe non-Federal 
portIon be in money appropriatcci for the purposes of the program. 

The Scn!ltc J\ldtclary Committee Rep<1rt accompl1nying the 1970 amendments, 
Senate Report No. 91-1253, contaIned the folIow},ng explanation of the cnange to 
Section 306 (pllge 35): 

The Committcc 1\£$ modifi~ substantially th('J House amendment to Section 
306 of the act dealing with dJscretionary gr(l.Jlts. the c\t(l.Jlges are designed to spell 
(lilt expressly Hlo authotlt~· of LEAA to make discretionary grants and the 
Ull11tation$ appllcal>lc to them. In general, the same limitations would be made 
nppllcable to block gnmts under Section 301 that. are made applicable to 
(Ibcret!onnry grants.. Thus, the personnel compczntatu;ln limitations are made 
npplicable, and tho share of tIle cost 01 progr~s. an? projec~s that may be Pal~ 
from Fed~,ral funds Is limited io 70 percenl> the \1lmtahon applicable to most "lock 
Stant progrn.m$. The Administration could make 100 percent grants only to Indian 
tribes nnd other aboriginal groups, includl,lg Eskimos, I1S is the case with block 
Stilnts noted above. And at least one·half ()r t110 non-Federal funding for all 
dl$cretionnry programs lind projects would have to be of specifically :tppropriated 
money, as distinguished ttom donated goods o~ services. There<tuirement of 
",appropriatedt of course, lIas reference to governmental units, not private 
Indlvlduals (lr orgnniutions. 

The Senate JudICiary Committee Report also contah'led the following 
(:omm~nt on the matching requirement: 

••• 1"1xpcrlcnC$ under the LF,AA prognm'i has indicated t1,at the local matclJi~& 
tequltemcnt Wm 1;)ecomc II $crIQUS problem. for most Statess~ould it remain at Its 
pIeSent llIte Of40 percent for most ptog:nms.. Lowenng the requuement to 30 percent 
wlll afford W:b~tl\I\ttal tellef and will diminish tIle extent to which the States musttely 
on countIng the value of donated goods and l!Crvices, rather than money, to make up 
the l\On·Fedt;JlIl1ibllle 1)f progl'am <:OMS. In tim rcgatd, the Comm.ittec has included a 
t~ll.1lrement that at ICllst one-half Qf tbe non-Federal sllare ofilia cost of any program, 
Of· projeft ~an ~ money &pPJopriat~ expressly fot the shared funding o! such 
vtogl'ilm or proj~ct. Th1$ prOVbWl\ should work to guatantee that these new hderal 
.funds WUlt in fnet. cbaw new Sta~e and local funds into the crimInal justice system PlIO 
1\\'0111 t~ ml da.t!ier that Fedetal Iund.$ w:IlI metely lcptace State and local funds In 
nnandn~lhe J;){~SAlnt $)'lItem.S. Rep. No. 91-1253, 31 U91Q.) 
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Your letter further relates that: 

When the Judiciary Committee report was being debated, Senator McClellan the 
Committee Chairman, submitted a sectional analysis of the bill which included the 
follOWing on Section 306 (116 Congo Rec. 35692 (1970»: ' 

The Committee bill modifies substantially the House amendment to Section 306 
of the act dealing with discretionary grants. The changes arc designed to spell out 
expressly the authority of LEAA to make discretionary grants and the limitations 
applicable to them. In general, the same limitations applicable to block grants under 
Section 301 are made applicable to discretionary grants. Thus, the personnel 
compensation limitations are made applicable, and the share of the cost of 
programs and projects t11at may be paid from Federal funds is limited to 70 
percent, the limitation applicable to most block grant programs. The Administra­
tio~ could make l~O percent grants only to Indian tribes or other aboriginal groups, 
as IS the case WIth block grants, noted above. And at least one·half of the 
non-Federal funding for nil discretionary programs and projects would' have to be of 
money, as distinguished from donated goods or services. 

Senator Hruska, the ranking minority member of the Judiciary Committee made 
the following statement in his explanation of the bill (116 Congo Rec. :)5695 (1~nO»: 

The Senate provision is more desirable than the House amendment, I believe, 
because it recognizes that States and units of local government llnve difficulty 
supplying the needed matching funds but at the same time recognizes the need for 
the States and units of local government to make a substnnthtI fmaneial 
commitment to action programs. 

The Senate then debated the two lssues mentioned earlier, and amended Section 
306 only to the extent of delaying the Hard Match requirement until July 1,1972, and 
adding the phase of allowing the ha~d match to be met in the aggregate. 

The House and Senate bills then went to conference and the conference 
adopted the "hard match" requirement of the Seriate bill without substantive 
comment, except to indicate that the cash requirement was reduced to 40 
percent. See pages 16 and 17, H.R. Rep. No. 91-1768 (1970). However, dUring 
consideration by the Senate and the House of the conference report, there was 
discussion. on the floors of both chambers of the '~lard match" requiremenLln 
the Senate" Senator Hruska, one of the managers of the bill in conference, 
described the purpose of that requirement: 

•.• The hard match would .include any funds appropriated by 11 State or unit of 
local government which are specifically earmarked for matchingLEAA action grants. 

LEAA experience in the past 2 yean has found that the State and 'iocal share of 
action Programs has frequently if not always been figuxed },n donated property or 
services and it is hoped that the provision for hard match will stimUlate the 
expenditute of new funds for law enforcement purposes. (116 Cong, Rec: 42149 
(l970}.) 

In the House, Mr. Poff, also a conference manager, explained the action of 
the conference committee with respect to «hard match" as follows: 

The conference also adopted a provision which requiros thatbeglnning in fiscal year 
19B, at lea:;t 40 percent of the F.edeIal (sic) share of the funding of any program or 
project be from money expressly appropriated by the State or local government in the 
aggregate for such programs or projects-as opposed to donated services or property. 
TItis is the so-called hard match requirement and it applies equally 10 block grants and 
discretionary gran$,$, If a State or local government appropriates money to pattlc1pate 

l 
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dir~ct1y iff "n LHAA program, that l$ obviously a hard match. But wllat if the State or 
lou! gcycrnmer:t traMCts (lCtsonnel to participate in LEM ptograms or projects1 
l'llat ts n(lt 1\ liard mAtch. It can only be (Xlnsidcred II hard match if the State or loc:u 
governll1tnt were to apprOI,riafc money to lill tM vacancies created,by the !ransfer. 

Tho oonttotring purpose of the hard match provisio? is Ule deme to stlmula:e ~ew 
State and loc~ money for 1magina!iv(l and innovative State. and local anticnme 
'PlugtlUUJ, ThIll '1'jurp<)~ is ruready ensconced in Section 303(lO} of the law. The hiltd 
/1Iijtch teqtJitem~nt puuteeth Jnto that Jegisl:\tive purpose •••• 116 Congo Rec. 42197 
(i9'1Q). 

Section 303(10) of tie 1968 act. referred to by Mr. Poff, provides that each 
State plan for participation in the LEAA action grant program shall: 

••• ~t (otthpolide$ and procedures to assure that Feder~ funds made available 
under thIs title wUI b¢ so u~c,4 as not to supplllnt State or local funds, but to increase 
the l'Il11ount or suth funds that would in 1he absence or such Federal funds be made 
avai1abl~ for law enforcement. 

The purpose of the "hard match'l requirement is abundantly clear from the 
above..descrlbed legislative hlstory; that being to assure that SWe and local 
governments not usc Federal funds available under the act in order to $Upplant 
their own funds (Section 303(10)). It had been found that Shlte anc110cal 
governmtmts had been in some instrulces matching LEAA funds with property 
or servici}$ which had not been acquired for the purpose of the grant prognun 
but rather bad been transferred from other activities of these governments. 
By fhis means, States or localities participating in an LEAA.assisted. law 
e:nforcement project avoided committing any new resources to the proJect. 
Requiring theso govcolmental units to match at least n portion of iliClI shares 
of the cost of a project with money appropriated for that purpose would thus 
l'work to guarsnteethat these new Fede.ral funds will, in fact, draw new State 
and local funds into the criminal justice syst.em and avoid the real danger that 
Federal funds wiUmeteiy replace State and local funds.» S. Rep. No. 91·1253, 
31 (1970). . u I> • • 

In essence thell, the Congressional pu(pose for hard match 1S to regula~e 
the conditions or financial participation by State and local goverrunents m 
.L.EAA progtam.s; it is not) by the sume token, to limit participation in those 
ptograms by private orgn,nizatt~ns. There is SUPfort in the languag~ of the 
Senllte Judiciary Committee Report previously ':lted for the conclUSIOn th~t 
t.he "hard mnt~hn requirement was not intended to prevent the use In 
I..EAA-spoo$Ored NtlUonal Scope projects ot matching funds suppUed from 
privl'!te 'SOUtcts.l'he specific language- in the R~port reads! 

. • •. and.at lean 9M'1ult: or thenou-Fc,4eru fUnding for .all di~fetfonary programs 
and PfQje"t$ would hl\ve to be Qf spedficatly iPprop?ated In~ney, ,~$ distinguished 
{wm dOnAted goods: or S4!tvi~'ts. '[IIC rllq«ltemellt Qf approprll1led. of COt/l'se. has 
rrkrtfl¢c to glm.'1l1l1tMtlll ;mitr. not pril'ate WlMduais Qr organizatiol/s, (S. Rep. No. 
91-1253, 36.) (Eml)hllSI~ $1,IppU<Jd.) 

T<lI «'lU il\!~ "hnrd mntc!'t)· requirement so ~ to preclude the ~seofpriv~te 
flmdt for ''hard tnntehH m National Sc:o~ptoJect$ w.ould. thus b.e.m der~gatlon 
.or thlJ. Qv¢trul Pllrpose O,r the act and would also be: :mconslStent WltJl, the 
~tnc. purpose forwlti~h Ul.C ~'h'iUd lualch" rcquircn'lent was addtid. 

t, ISS 
1 
t f We conclude theref.ore that the "hard match" requirement is satisfied when 
t 40 percent of the nan-Federal funding of an LEAA-sponsored praject is in 
! the fonn .of money rather than goods or services, and that the Source of the 
! cash may be either private or governmental. As we interpret the "hard match" 

I~', requir{'ment, the import of Section 306(a) of tJle act is essentially that 40 
! percent of non-Federal funding of a program or project shall be money rather 
I. . ilim property or services. The further requirement in the statutory language 
~ iliat the money be appropriated for the purpose of the shared funding of the 

"

.. program or project, by its teons, applies only when the non-Federal money 
comes from a State or individual unit .of government_ When, on the other hand, 

! "hard match" is to be pravided in the foon of donated money from a private 
),:. tl tIt ' h source, 1e requirement of e 'hard matc " provision that non-Federal 
I· fundings be appropriated by governmental units for the purpose of the shared 
~ funding of the program is inapplicable, since the goal of that requirement-to. 
i.:' insure the commitment of new funds by State andlocal governments-is not 

relevant when private funds are the SOurce of tlle l'hard match." Matchi.11g 
! funds, whether governmental or donated, must still of course satisfy the 
!. statutory requirement iliat at least 40 percent thereof be money. Your first 
II question is answered accordingly. 

Your second question is whether funds received by cities from the 
1 j Department of Housing and Urban Develapment under Title I of the 
1. Demonstratian Cities and Metropolitan Develapment Act .of 1966, approved 

1

/.· November 3, 1966, Pub. L. 89-754, 80 Stat. 1255, may be used as ''hard. 
, match" for LEAA prqJects. 
! 'You explain that: . 
( 
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To aid in the solution of urban problems, Congress 'established tlle Model Cities 
program by passing the Demonstration Cities and Metropolitan Development Act of 
1966. The purpose of the act is to (Section 101) "provide additional financial and 
technical assistance to enable cities of all sizes .•. to plan, develop. and carry out 
locally prepared and scheduled comprehensiVe city demonstration projects containing 
new and imaginatiife proposals to rebuild ot revitalize large slum and blig1\ted 
areas ••• to reduce the incidence of crime lUId delinquency •.. and to accomplish these 
objectives through. the most effective and economical concentration and coordination 
of Federal, State, and local public lUId private efforts to improve Ute qUalitY oftl,l'ban 
life}' In its implementation of tills act, Congress provIded a novel feature in the 
authority of local government to use these funds in Section l05(d).lt states that those 
funds "May be used and credited as part or ~all of the required non.Federal 
contribution to 'projects Or activities assisted under a Federal grant-in-aid pro-
granl ...... 

In its sectional analysis of this. section, the House report explalns that (1966 U.S. 
Code, (''ong. & Admin_ News, p. 4045) " .•. such funds shall be credited toward the 
required non-Federal contribution to 5uch projects or activities" artd to partie/pate in 
this program, the citY must submit II "oomprehensive city demonstration program" 
which mUst meet various criteria •••• 

Prior to July 1. 1972, the Law Enforcement Assistance Administration funda were 
matched by "model cities" funds in progtams where, coexistin~ responsibility occurred. 
The 1970 amendments included the Hard Mat.ch requiremClnt in Section 301(c)_ This 
sentence is exactly the same as that in [Section] 306 mentioned e<lrlier, and requires 
that " •. , at least 40 per centum of the nOri-Feder~ share ••• shall be ofmQney 
lIpp!oprlateC. in the aggregate,.oy State or individuallll1it Qf government ••• " • 
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Your Administration has "made an interim decision, pending clarification, 
that model clUes funds may not be used as IBAA Hard Match," The specific 
questIon presented is therefore whether LEAA may, subsequent to July 1, 
1972. continue to fundprojeets in conjunction with cities under Se<:tion 301 
of the 1968 (let. as tlmended. when some or all of the local matchmg funds 
required of these cfUes by Section 301(c) would consist of moneys granted to 
them under the Demonstration Cities Act. 

As noted above, Section 10S(d) of the Demonstration Cities Act explicitly 
allows funds grllnted thereunder to the cities to be "used and credited as part 
or all of the requi.ted non-Federal contribution to projects Or activities, assisted 
under a Federal grant·in-aid program," subject to certain qualifications which 
ttpPMently are not here reley~t. LEAA programs unde: Section 301 (c)'. as 
amended, are Federal grant.in-rud programs, as that term IS defined by .Sectton . 
112 of the Demonstration Cities Act. Prior to July I. 1972, the effective date 
of the "bard match" preVision, there was no question but that Model Cities 
funds might be used by cities to match LEAA grants. Since July I, 1972, 
however at least 40 percent of t11e non-Federal share of tlte funding must be 
"money'appropriated" for the purpose of matching the grant. Since that date, 
whether Model. Cities funds can be u.sed by cities ·to match LEAA grants 
depends on a determination whether the allocation of Model Cities funds by 
Ule recIpient cities as matching funds for LBAA-assisted projects constitutes an 
"appropriation" ot such funds, within Ule meaning of Section 301(c), as 
nmended 

Enclosed wah the request for our deciSion on this question was a letter of 
October 10, 1972, to LEAA from the Assistant Secretary for Community 
Development of the Department of Housing and Urban Development (BUD) 
expiruning the nature of the Model Cities program and the basic features of the 
funding process used therein. Thnt lcttet reads, in pertinent pa~t, as follows: 

The 1,r!mt\1'Y Intent of Title I of. the Demonstration Cities and Metropolitan 
OC~'i)pmtnt Act of 1966 (Model Cities program) is to bring about a concentration 
And cOJjnllnntiol1 of Fedet;ll. State, and )ocal p\lbUe and private efrorts and resources In 
It bl'OlId, comprehensive ntlt\ck on social; economic, and physical problems in selected 
slum Ilnd bUghtcQ nfCOlS. Tha idea 1$ to demonstrate in these relatively few (147) yel 
urotldly teprc$eutntlve cltie& how blightod neighbwhoods can be renewed b~lJl 
llbyJicnlly l,lud in fcnt!$ of the qUlllity of 11re, through 11 concentration and coordinatIon 
ofFt:detal. State and loci'\l effortsand resources, 

.. .. 
The slllt.\llt pro\'ldes fot fimmcl:tl and technical assistance to be provided by HUD 

XC the sclc.:tiXt dtles to enable those citles to plan, dC'felop, and carrY out 
~1np'rel!4>-nsi~ local proSt lUlls 10 improve locallY identified social. economic, ~d 
phyilieaI defects In the communlty, No $uch program could be truly complehen,slye 
uuJc$.$ lt~ddreSl.e'd problems relating to crimfnal ju~ic~ and each of the Model. CIIles 
eotn~htn!IY(\ city dtlllQUSuilt10n programs contains a component dedling with 
~ril1\iUll.l jUttic:e. . , 

nil.' t'tllldlng; philosophy or U\Q statute is, basically) quite simple, yet it IS at the 
MIne time uniquc.l1Icst:IMc dOllS not intendfot the Model Cities~roFam to be ot I? 
b~iiOllieanother Fed¢rnl· ca:tegotical gtnnt·in-aId program. n,e tdea If, Instead, to 11$1: It 
at Q Nilftle ta ell courage (it,d lUsfst lbe .felceted citres to make use of other e;l:is(mg 
Pcdi'Nl, State, and local '-':1()Wce1, but In a more efflel/fllt alld effective manner. . 
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The principal source of Federal funding cOl/templated by the statMfe is not Model 
Cities supplemental funds, but Federal grant-in-aid funds from progr.ams other than 
J.fo;Iel Cities programs-;such as Lb'AA, It was recognized that one te~son why locn! 
unrts of government fall to seek and receive the full benefits of sonw Federal grant 
program~ is that they cannot afford to put up the required "match" for these programs 
In every mstance, 

Congres~ recognized that a major purpose of the Model Clties exp'criment (i.e., 
more effective USe of Federal grant ·programs by cities) was likely to be defeated unless 
the participating cities were able to obtain grants from other programs such as LEAA. 
Accordingly, both to ellcourage alld assl'st the cities in this respect, Secthlf1105(d} of 
the statute expressly provides that Model Cities supple/ll/1fltal fUllds can be llsed to 
.vupply the required "match" for other Federal grant-in.aid programs. 

* * .. .. * 
Each of the 147 Model Cities reo~ives an annll!)l block grant from HUD. TIlis 

money is not earmarked by HUD for any particular projects or program areas. It is 
granted to ti1e cities to assist them in carrying out their GWU locally devised 
comprehensive city demonstration programs. These programs consist of numerous 
projects in any number of program areas, including criminal justice. 

* .. .. .. .. 
.•• Out of Hs block grant from HUD, each city detetlnines for itself how the funds 

shall be allocated. The governing body of the city (i.e., city council) must take formal 
action to approve the city's comprehensive program and, where appropriate, any 
applications for assistance under the program. Thus, in the case where tIle 
comprellensive program includes criminal justice projects to be funded with LEAA 
funds and the "matcll" is to consist in whole Or in Pll.rt of Model Cities funds, these 
Model Cities funds are appropriated by the city council for that purpose. TIlis action 
by the local governing body is a requirement of Section 103(a){4) of our statute. 
(Emphasis supplied.) . 

Under the foregoing circumstances the express language of Section 105(d) 
of the Model Cities Act, that Model Cities funds "may be used and credited as 

. part or all of the required non-Federal contribution to projects or activities, 
assisted under a Federal grant·in·aid program;" is, we conclude, dispositive of 
your question. Accordingly, Model Cities funds allotted by the grantees. thereof 
to LEAA grant projects may be considered "money appropriated" for the 
purposes of the "hard match" requirement of Section 301 (c)~ as amended. 

Your third question is whether, when State and local urtitsof government 
receive LEAA funds, and in turn subgrant tlfem to nongovernmental units for 
law enforcement projects, cash contributed by tlte nongovernmental units may 

. .be counted as '.'hard lrtatch" for these projects. 
You explain that action grants to the States under Part C of Title I of the 

1968 act, as amended: 

'" must be spent for programs listed in Section 301(b). Generally, mOst of the 
funds spent in this manner go to local governmental units. [Section 303(2).] Of the 
portiQn which need not be ~ranted to local unita, an option exists for the State to 
make grants to private organiZations. Fot ptograms related to Section 301 (b)(9) , and 
to some extent (3), there are nonprofit l nongol'ernmentn! units providing important 
public services to the community (i.e., YMCA's, church groups, Charitable fo\mdat!ons, 
and others). Section 301 (b)(9) reads as follows: 

(9) The developmem !!lid operation of community-based delinquency 
prevention and correctional programs, emphasizing halfway houses and other 
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commun.lty-based rehabilltlltlon <:cnten for initial preconviction O,f postconviction 
fcfeual of offenders; expanded probationary programs, including paraprofessional 
.1U1d vohmtecrpartiCipationj and community service centers for t1te guidance and 
supcrvisli.ln of potential repeat youthful ,ffenders. 

tn this area, LEAA funds are subgranted, by the State, to the nongovernmental 
units, for improving and expanding the services that they offer. These nonprofit groups 
}Illve some c:lsh available for the prolect~ that they are involved Ill. The congressional 
reports explain6d Section 301(b)(9) liS follows Senate Report 91~U53, page 30: uThe 
Committee has added a new subpnrngrapll (9) to Section 301(b) authorizing the use of 
Part C fund.s for the development of C01lUnunity-based delinquency prevention and 
correctional programs as an alternative to institutional conimement. The funding of 
such programs under the present law is permissible, but it is hoped that express 
authQrity wlll provitle an incentive fot the States and cities to develop and fund SUch 
J)rogrnms. It Nothing more WilS $llid or the provisIon. 

Grants under Section 301(b)(9) of the 1968 act, as amended, 42 U.S.C. 
3731{bX9), are governed byth~' "hard match" requirement incorporated in 
Section 301(0), 41 U.S.C. 3731(c} • .As indicated above, that requirement was 
enacted concurrently with, in words identical to, and for the same purpo~es as, 
the Uhard match" requirement of Section 306 of the act, 41 U.S.C. 3736, and 
is therefore to be interpreted in the same way as Section 306. Our explanation 
above of the meaning of the "hard match" requirement of Section 306 with 
respect to discretionary grants is consequently dispositive of the question now 
rolscd eoncerning the meaning of the "hard matchH requirement of Section 
301(e) with respect to block grants. That is to say, the ''hard match" 
reqUirement of Section 301 is met When at least 40 percent of the cost of the 
non;Fedcral shale thereof is in money, whether from private Or public sources. 

In reacl~i.ng lhis conclusion. we flrtd it particularly persuasive that, as you 
point out) it the "hard match" reqUirement were interpreted so narrowly that 
only gov~rnmentally appropriated funds could satisfy it, the reqllirement could 
be mel by private donors donating funds to a governmental unit which could 
then appropriate those satne funds for the project. We do not be~')Vc that 
Congress Int.ended that Ule '1~ard match" requirement be met by such a 
cumbersome procedure and our holding herein avoids the need to resort to 
sueh proced\ue. 

Finally. you ask whether funds appropriated by the Congress for expenses 
neeessary for the administratiotH')f the Territory of American Samoa. can be 
used by tlUlJ ¢erritOt'), to meet the "hard match" reqUirements of the 1970 act. 

You explnin that: 

The Administration Is aUlhQrizcd to fund I.aw nnforcement projects In territories 
by 11te definitIon or States in Section 601(c). We arc currently fundi~ projee:s in 
Puetlo Rico, GUl\m, Virgin Islands and American Samoa, .Bec:lusc 01. the umque 
\:Ill\meter or fUnding structures, the problem of using Federal territorial funds as Hard 
~Mel,h~.$ presented u l'roblettl only in Amerlc:m Samoa. 

TIle st:tt\1tory o,utnQrlty govetning American Sa.moo is 48 U.S.C. Hi61. Subject to 
thi$ IIUl.botlt)\ the Sectl:tnrY of Interlor is responsible for the Administration of the 
te.uhllt)'. The eurrent llPPfOpdl1tlont\v~ the territolY is found in P.L. 92-369,1972 
U.s. Code, Congo and ,Admin. News, p. 3303. ThIs law approvrl.ates funds "fot 
expelUCs ne~u:ary for the Adl1il1mbtrlltton of territories ••• including expenses of the 
ofl1ee. of TM Go~rnQl' of American Samoa ••• comp;msationand expenses of the 
Judidi\f)l lit Aflltrlt~n Sllmoi as autbomed bylaw (48 U.s.C. 1661 (e»; and gro,nts to 
t\m;:ncm $JmQa, in addltkin to local Ie1fenl1cS for suPP9rt of local governmcntal 
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functi~ns ••• ", The S.ccretnry of Interior promulgated regulations which describe the 
operatlon of the terntory. These regulations nre found in Del'artment of Interior 
Manual 575 DM 1-3, dated October 8,1971. . 

,This manual describes the territorial procedUre as follows 575 DM 1-3 3A' "The 
legJ.slature has al'propriation authority with respcct to local r~venues and a~tho~ity to 
r.eVlew and make recommendations with respect to the budget submitted to the United 
States. Congress for grant funds." 

As indicated above, funds appropriated to the Department of the Interior to 
be granted by that Department to American Samoa are to be used by the 
government of American Samoa for support oflocal governmental functions as 
a su~plement to 10?~1 revenues. Under Ule cirCUmstances these grants may be 
consId:red unc.ondlbonal grants and when paid over to American Samoa and 
commmgled WIth local revenues lose their character as Federal funds. See 
B·131569, June 11, 1957, and B-173589, September 30, 1971. Such funds 
may therefore be u~ed by the territorial government to provide ''hard match" 
for LEAA grants, smce unprovement of law enforcement is unquestionably a 
"local government function." 

J 
1 . Decision-The Comptroller General of the United States­
t October 16, 1973 
lj !I FROM: Comptroller General 

i. TO: Attorney General 
111 . 

We have reviewed the Law Enforcement Assistance Administration's 
1" (LEAA) audit of the Iowa Crime Commission at the request of Congressman 'I Edward Mezvinsky. LEAA'~ < audit noted Ulat the Commission's failure to 

I
I ..•.. ·. ~erc~se prudent fiscal management of Federal grant-in-aid funds resulted in a 

Violatton of the letter-of-credit method of financing Federal grant-in-aid 

!
< •• 1 programs because two subgrantees :apparently received subgrants in advance of 

need, banked the funds, and earned interest on them. LEAA required the r· rubgrantees to return to the Federal Government the interest earned on the 
t funds advanced to illem by the CommiSsion, • 
III LEAA officials told us their basis for requiring the subgrantees to return 
I. ~ch inter:st to the ~ederal Government was the Department of JUStictl's ! InterpretatIon of Section 203 of the Intergovernmental Cooperation Act ~f 
L 1968 (42 U.S.C, 4213). 
fl' o~ .~e basis o,f .our interpretation o.f Section 203, we believe that political 
I" SUb~IYlSIOnS reCelYlng Federal grants-m-aid through State 'governments are 
(. enhUe~. to retain moneys received as interest earned on such Federal funds. 
r l. Ac~ordlUgly, we recommend that you direct LEAA to recognize that local 
11 Umts of go~e. rnment should ~ot be held accountable for such in te(est. 
1

1
' The baSIS for OUr conclusion and recommendation follows. 
i. Section 203 provides~ , r 
t: . Heads of Federal dep:utnicnts and agencies responsible for administering grant-In-

~ .. -, "'"' " ... "'. tho tnwr" of _Hn-old em"" "'"'''''"' wIth pwg""" 
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purposes and applicable Treasury regulation$, so as to minimize the time elapsing 
between the traMfer of such funds from the United States Treasury and the 
dbbursemenl thereof oY a State, whether such disbursement occurs prior to or 
l'llbuquent 10 such uruufer or (tmlis. States sJzall not be held accountable for interest 
tarn¢ on Grant-ln.aid lunds. pending their disbursement lor program p!Jrposes. 
(Emphasis mppUed.) 

'Ole term "State" is defined by Section 102 of the act (42 U.S.C. 4201 (2)) 

••• any (If the sever:t1 States of the United States, the District of Columbia, 
Puerto Rico, any territory or posscssion of the United States, or any agency or 
Jnstrumtntllllty or Il Stllte, but does not include the governments of the political 
subclMs/ont 0/ tlte State. (Emphasis supplied.) 

From information available to us, it appears that various Federal agencies 
MVC differing opinions as to whether they can require local units of 
government (subgrantees) to refund interest earned on Federal grant-in·aid 
funds advanced to a State for subsequent award to sub grantees. In a 
memorandum dated November 15) 1971, from the former Assistant Attorney 
Genertll, Office of Legal Counsel to the Administrator, Law Enforcement 
Assistance Administration (Justice memorandum), the view is taken that local 
units of government are responsible for repaying interest earned on Federal 
grants-in-aid prior to their disbursement of the funds. POinting out that prior to 
the enactment of Section 203, both States and political subdivisions were 
required to repay any interest earned, the former Assistant Attorney General 
states: 

Perltaps the most petSunsive argument ngalnst a plan to hold a State accountable fo~ 
interest earned Is thlO ClItegorlClll provision jn Scction 203 stating "Statcsmall not be 
held a(100untnble for Interest earned on grant-in-aid funds, pendIng their disbursement 
Cot program purposes." We do not find a contradiction to that clear statement in the 
Actflot in H, legislallv~ history. Juld the most persuasive argument fot holding the 
heads of 11«l~)tJ.\1 dcparttnc1ttsl.Ind agencies respOnsible for minimizing the time elapsing 
between Ule tlllll~rer of funds ftom the United Stutes Tte.<uury and the disbursement of 
the fWlds by Q State $0 as to prevent buildups is the directive: in the first sentence of 
Section 203 whle11 TltaCl:sll1nt responslbiHty on the "heads of Federal departments and 
~!1cl¢s." 

A t'OlIclU$ion is not 1\$ dear with .resP~ct to appU~billty of the w:t1ver of interest 
act'Ountilbillty when a subgnlnt or direct elitegarical grant of funds is to eities or local 
unj(s. Section 203 speak! only of relief to "States," a ierm which under the defJJlitlonl 
or the act does not cmbl'llce a "political subdivision," a "unit of gcnerul local 
g.t)Ycrnment,n or:a ''specbl purpose unitQ£ local government." Moreover, the general 
rule prior to lhe lntergovemmcntal CoopeflUtion Act, as set forth in decisions of the 
('('l\lpttoller Genel'lll, WM to require .recipients of Federal grants to .return to the 
Tll!lIl\lrY l1nd intetelil ew\cd on $rntIts prior to their u-se unless Congress specific31ly 
l'lovltltd othctwi.$t. 'l11U$,. de5ptte the Congr~ss!onul intention to discontinue "future 
Ipptkl\t1onh Qftho b\l~tell aC("()tlrttabJlity ''prlitciple'' {II. Rept. No. 1845, 90th Cong., 
AUl\, 2. 1968) th~ lpeclfic mention or the States m S~ct1on 203 without anY express. 
ksiihUvo teliet to the cities and other .teenl Units leaves unc.hanged the general rule 
~tlil'S; .for continued accountabilitY by the latter. whetl1er lUnds are received directly 
ot by ~ubgl'llnt ftont l\. Stllte. Although we Me not aware of nny tell$On fot the 
~lhlincUol'I in Se~ti()n203 between ··States" and ~'po1iUcal subdivisions," It neverthc· 
lu! \!xh.t.s, a.nd I'lCOOtdtJlg,ly we t1link that n~ a matter or law the distinction must be 
li\~ntl\lned, 
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We would add only that this conclusion with respect to units other than States docs 
not affect the obligation imposed by the act upon the Federal agencies and 
departments t~ schedule the transfer of grant funds so as to minimize the time between 
trS?sfer and dIsbursement, thus preventing buildups in the clties and local units as well 
as m the States. 

(Reprinted in "The Block Grant Programs of the Law Enforcement Assistance 
Administration (part 2)," Hearings before a Subcommittee of the Committee 
on Government Operations, House of Representatives October 5 6 and 7 
1971, at p. 716.) '" , 

On the other hand, w.e are in possession of a memorandum dated February 
19, 1969, from. the ASSIstant General Counsel for Education, Department of 
Health, Educatton, and Welfare (HEW) to the Assistant Commissioner for 
Administration (HEW memorandum), in which the contrary position is taken. 
That memorandum reviews the rationale of the position that local units of 
government are responsible to return any interest earned to the Federal agency 
involved and states: 

. Ou~ princl?al reason for rejecting this view is the language of Section 203 itself. It 
qUIte literally Instructs us not to hold a State agency accountable for interest earned on 
grant funds pending their disbursement. There is no exception to thb instruction for 
funds tllat earn interest pending their disbursemcnt by a local educational agency, or 
any other agency. .. :0. depart frQ~ tills plaln ~eading of Section :Z03 would require some clear 
mdlentlon of a different legislattve intent in its enactment. No such indication is 
apparent. On the contrary, as the floor manager of the House bill, Mr. Reuss pointed 
out- ' 

The first substantive title-Title II-calls for improved administration of 
grants·in-aid to the States... In addition it would relieve the States from 
unnecessary and outmoded accounting procedures now .In effect and the maln­
tenance of separate ballk. accounts while protecting the ):ight of the executive 
branch and the Comptroller General to audit those accounts. 

Relief from "unnece.ssary ... accounting procedures" is consistent with 
suspension of the rule requiring the States to account for interest earned on grant 
f\luds, regardless of what agency of the State may be in possession of those funds at 
the time that such interest accrueS. The effect of eXcluding pOlitical subdivisions 
from the term "Statc .. must be understood merely to withhold interest fOl'givericss 
in programs in which a local educational agency is directly accountable to the 
Federal Government, as for example, the pl:ogram of grants to local educational 
agencies for supplementary educational centers and services au thorized by Section 
304 of ESEA. 

Both the· Ttisticeniemorandum and the HEW memorandum agree that local 
governments are required to return to the Federal Government interest earned 
on a,dv:1Jlces of grant-in-aid funds awaJ;'ded directly to them, Prior decisions of 
this Office have so held (see, for example, 42 Comp. Gen. 289 (1962)), and 
Section 203 of the Act, by excluding political subdivisions from the definition 
of States, would not affect this view. 

There is nothing, however, in. the act itself or its legislative history which 
covers the situation in Which the grant is made to the State with the intent that 
such funds be passed on to political subdivisions for program purposes. 
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'The purposes to be 1ll$t and illl)' need for Section 203 is "Cxplaincd in the­
S¢ntlte Report which acc()tnpant~ 5.698. 90Ul Congress, the derivative source 
!}f tbe fntergovernmental Coopel1ltion Act of 1968. as foU()ws~ 

5cm~otJL.IN($ or: I"£PERAL tRANSFERS TO TItE STATES 
S<;cUon 20l requires Fedcrnl IIgenclc$ and departmentS' to scllooulc theil: 

h~nsfct' or Ittllnt funds, continent with program puqx.lses and Treasury tcgula­
(tOM. in It fA:itU'l~r that will mlnltnite tlu~ time between the '1'r-:asury Ir;lnsfet and 
nIt ()l$buu(rJ'Itu¢ 111 ttl!.' B •• 11), 

r~rthctm(m;,. lhe Jl(!cUon l:Jtovidc$ ~t Slates shall not be beld accountable fot 
dill jnl~It$~ e;n:llcd on. the .grant funds. p¢ndlng t11eir dbbursement tOl pro$fam 
purt>osell. 
Thb M:l."ti(m t"lablbh~$ 11 procedure to discourage the adv;u)cament of Federal 

fund$. 1'l)f longer periods ~r time than neee$S31Y. The Department of the Treasury has 
lIltclldy lll()vtdllllmlnitttlldvely tl) 1'Ichieve this i)l>jecdv~ in Its Departmental Circular 
N/). 1015. J:Llucd May 18. 1964. Under thIs circular, II letter of eredit procedure has 
h.~n ~stablWled whjch rnnlntllJus rund$ in the Ttci\sury until needed by recipients. 
Advlmct$ ate UIlIW:4 to the minlmtll'l1 u.llow\1.nee~ tht\t are nee<led and are timed to 
.f;olndde with lIctu,a!OO~t MU program tequtremenu. This section 1$ designed to place 
lhh: lIdmlnfttraUVe pmetlee on a legislative b3Sb W1~ to e:<;tl:nd It to cover 
tUwUmnlfnU whkh occur bodt poor und subsequent to the tmnsfer of funds. 1t is 
further Intc-oded thAt St:lte. will not drAW gr;tnt fUnds in udvance of progralU needs. 

t>cd .. tom of the Comptroller Gepernl or the United Stllli!s have in the pl\st requin:d 
flull t~cj{lI~U (,( ffd~rru: gr;;nts teturn to the 'l'rel\SUtY rolY Interest earned on such 
i~nt1.tJ poor tl.') tlldr \l~, \1tl!C$$ Congr~~ hal SI!¢ciOcaUy precluded such a requirement. 
11111< new technIq\I~$, $uch IlII 1M tetter of crc<1it and$ight: draft procedures. noW used by 
til!)' 'rtl!l1$I,Il1'. !llould mlnUIIJte tn(ll.l.mount !,If grants advllnced. and t1w$lt would not 
be ne~.s~ty to ~lrttbtuc to 110111 SItW~$ aCI!(!untllbte for interest or other mCl;une 
clUlle<1 priot (0 (tl$bUtstntcnL tS.lt~[lt. No. 1456, 90th C~/1g. 1 $.) 

TIle ~e waul$O bdefly considered nnd discussed in Chaptar VIII of House 
R~llmt 92.·H)12, 92d Congress, dllNd May IS, 1972t entitled <+Ulock Grant 
PNgrnJnS ofthel..mv Enforcement Assistance Administrntion/' pp. 78·86. 

It ttPl)(~a,r, from Ute urorequoted legislative histoTY thnt morder to minimize 
the ~mount or gnmt funds udvnnced prior to tlleil: u~e and hence the amount of 
IlHeftU puid by the Fedtml.l Government and eamed by the grantees, Section 
203 of Ute Mt was cnuctel,l to tequlre that fUl1d$ granted to the States: must be 
u~l\$r~H~d ·!n 1\ mann(![ wlucll wilt minimize the tinte elapsing between the 
ttlm5fer of ~di funds lIDd their 11ttimate disbursement. 111e primtuY 
n:~pt)tutb1Uty for timing trMsfers was plnCM:dith the hends ofilie Feder-ell 
{$.~n(:y or depaUm~llt cONcerned wiUl die Suites also having it responsibUity to 
.\\~UtC tl1t1t fund$ ate not drawn b\ udvtlt1ce Qt program needs.. (See Chapter 
VlU. Hou$e RCpQtt 9Z·lOn .. #IPm.) 'The Congre~ apparently ndped tIle last 
fi('ntejll:e or &~tlon 203 in nnUcipatlon that by mll1imlz4tg Ute lag time~ the 
int~tC!st e*lnWU would be tninlmllt \md that t1u~re would be. no need to require 
th~ St#t~5 tu mruntlil1 burd~nromc accountirtg. procedures to account for any 
intliN$t ~3m«l. 

SceUQ1\ iOl ~x.tropts Slitt'l frum aetOOnt.abllity fOJ: Interest earned on 
st~t\t·1It·.rud fund! rectivtd. by t~~m nUll mllk~$ no differentiation between 
UlIDt$ whleh the SttH~swi1l tUsbum thcnls.elve~ ~d gtnn~s; involvlrtS funds 
which wm be ru\,yanted by th~ State~. Moreover, we havb found nothi~ in 
the leSl$l~th~ lm{QtY of Section 203 or in sub$lequent hearings whieh mnkes 
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such a differentiation. Thus, it seems clear to us that States are not to be held 
a~countable for irtterest earned on any grant·in-aid funds pending their 
disbursement, whether or not the States intend, or are required by the tenus of 
the grant, to subgrant these funds. To hold othel'Wise would, of course. require 
the States to assume the burden of accounting for the presumably relatively 
small amounts of interest which would be eruned on these funds in 
contravention of the legislative intent behind the last sentence In Section 203. 
Accordingly) we believe political subdivisions receiving Federal grants-in-aid 
Ulrougl\ State governments are entitled to retain monies received as interest 
e-arned on such Federal funds. 

We appreciate the cooperation your staff provided us dUring this review. 
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