If you have issues viewing or accessing this file contact us at NCJRS.gov.

LOCAL ALTERNATIVES
to

This microfiche was produced from documents received for

inclusion in the NCJRS data base. Since NCIJRS cannot exercise !
control over the physical condition of the documents submitted,

the individual frame quality will vary. The resolution chart on

e

this frame may he used to evaluate the document guality. a’rrgstg
clee fizs

incarceration

-_¢ S 2
| I

i

i, fiee

adjudication

y by §. Anthony McCann

Microfilming procedures used to create this fiche comply with ;
the standards set forth in 41CFR 101-11.504 Criminal Justice Specialist
Points of view or opinions stated in this document are
those of the author(s) and do not represent the official National ASSOCiatiOH of COUﬂtieS
position or policies of the U.S. Department of Justice. ,
Research Foundation

Bermaerd b Hilienbrand, Fuecutive Ditectot

Redoos T Kendie, Director, Counity Rewotsers I 1t
Mechael Ko Geme I Divecnon, Humtan Reoowtee ¢ enter
Donad ¥ Muttas, Dt tor, Crinmnad Tuetie Progn

U.S. DEPARTMENT OF JUSTICE
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION

NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE
WASHINGTOM, D.C. 20531

1974

Date‘t filmed

- e s



LO?@L ALTERNATIVES TO ARREST

INCARCERATION AND ADJUDICATION

by S. Antﬁony McCann

' - ® Criminal Justice Specialist g

This stud _was prepared undexr Contract Nos. F~DE_1136_and ‘ ‘ ' - : ﬂ
(74-DF-99-0008 Jbetween the Law Enforcement Assistance Administration, ' . . '
U.S. Department of Justice, and the Wational Association of Counties @ ‘
Regsearch Foundation. The opinions, findings, and conclusions ex- ~

\

. |

pressed herein do not necessarily reflect the policies of the Law / \ w
Enforcement Assistance Administration.

NATIONAL ASSOCIATION OF COUNTIES RESEARCH FOUNDATION

Bernard F. Hillenbrand, Executive Directoxr

, Rodney L. Kendig, Directoxr, County Respources Dept.

£ Michasl K. Gemmell, Director, Human Resources (enter
| Donald Murray, Director, Criminal Justice Project




ACKNOWLEDGEMENTS

The authcr would like to thank the staff of the National Associa~
tion of Qounties' Criminal Juctice Project: Donald Murray, Project
Director; Duane Baltz, Project Manager; and Aurora Gallagher, Re-
search Assistant; for their assistance in reviewing the draft of
this pawmphlet. ‘

A word of appreciation is also due to Rod Kendig and Michaecl Gemmell
who reviewed the final draft of this publication.

»

FORWARD

Statistics have shown that our criminal justice system is failing
to xehabilitate those who are convicted of committing a crime.l/
Recent LEAA statistics indicate that we are not even doing a good
job of catching the perpetrators of crime.2/

The National Association of Counties strongly believes that one of
the primary causes of this breakdown is an overburdened system.
Criminal justice agencies are expected to meet human needs far bew
yond the scope of what any single system xeasonably can be expected
to accomplish. '

The police are asked to be all things to all people. They must
gettle family disputes, provide emergency medical aid, deal with
alcoholics, addicts, the old, lost and wandering of a city, provide
emergency shelter for the young, etec. In a number of citles, they
still take the dog census and check voter registration! Similarly,
corrections must face not only the accused and convicted criminal,
but the alcoholic, the mentally ill, the vagrant and an assortment
of others who present problems for which therxe is no community ser-
viege.,

The criminal justice system with justification may be called the
"dumping ground" of our society for problems for which we do not
have solutions or do not want to face up to. However, referral to
the criminal system is at best a temporary relief and, more commonly,
no solution at all. The criminal system cannot deal successfully
with social and medical problems. What is of equal importance is
that involvement in the criminal system is expensive and diverts
energies from crime prevention and the apprehension of criminals.

The role of general county government in reform of the criminal
justice system will be crucial -~ if reform is to succeed. In
addition to having major responsibilities for pretrial detention
facilities, prosecution, defense, courts, probation and juvenile
justice, county government also administers most of the government
supported health,; mental health, welfare, manpower and educational

1
Stan Simon and William Cockerham, "States' Prisons Fail to Detex
or Help Most Crimdnals," The Hartford Courant, 1974 (Reprint).

2
U.S. Department of Justice, Crime in the Nation's Five Largest Cities,
Advance Report, April 1974, pp. 1-5.




services at the local level. It is these and similar agencies
which must act to deal with social problems which now fall to police,
courts and corrections.

What can be done? This pamphlet contains a number of short descrip-
tions of programs to release the arrestee when possible or teo pro-
vide alternative programs to incarceration., X@hesa programs can help
the individual remain oxr become a useful membér of the community.

The pamphlet concerns itself only with pre-trial programs and is in=-
tended to give the elected official an idea of what his basic options
are in the areas of pretrial release and diversion,

The descriptions in this pamphlet are for the purpose of giving a
broad outline of how the program operates. In most cases, each pro-
gram will have to be custom tailoxed to Ffit each community. Dififer-
ing laws and regulations as well as variations in social and politi-
cal values prevent the wholesale adoption of any one existing pro=-
gram. Additional information on any program can be obtained from
the director of the program or from NACo.

NG

Bernard F. Hillenbrand
Executive Director
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INTRODUCTION

The criminal justlce system at the local level is characterized by

(& £allurc of coordination. There is only the vaguest realization

within the gystem of the relationship between police, pre-trial
detention, bail, prosccution, courts and corrections, Thore Lg al-
most no reallization of the relatlionship to other non-criminal jus=—
tice agencies. This lack of coordination is one of. the prime causes
of the breakdown of the criminal justice system and“dvexcoming it
is one of the keys to rceform.

The absence of coordination has resulted in the inability to trans-
foxr people who do not belong in the erximinal systom to more appro-
priate agencies. Police and other agencles of the system must deal
with health, mental health, welfare and othor problems that lic far
bheyond the "law enforcement" function. Enforcement of laws dealing
with alcoholism, drug addiction, vagrancy, loitering and the use of
criminal justice processes to deal with family flghts, wandering
children, neighborhood squabbles =~ all bring people into the cximin-
al system who will benefilt little, if any, from incarceration, pro-
gsecution and guilty plea. Yet, in many cases, arrest and incarcera-
tion axe the only available community response once individuals

have become enmeshed in the criminal aystem.

Another problem facing the criminal justige system, and onc that
gstems from incrtia as much as lsolation, is the large number of in-
dividuals who are incarcerated prioxr to trial. According to a
survey of adult detainces, carried out by the Burcau of the Censusg
and LEAA, 52 percent of all individuals incarcorated in local jails
were of pretrial status.l/ However, programs such as those noted
below have indicated that many of those pretyial detainees can ba
released safely.

The vast majority of detaineces are in jall because they cannot post
bond. In a fow cases, ball has been purpogely sot high bogauvse of
the seriousness of the charge or the fear that the suspect will com-
mit further criminal acts upon release. For most, howaver, baill

is set on the basis of the offenses charged. I£ ball is posted, it
is usually from a bail bondsman. VWhen the accusoad cannot raise the
bondsman's premium (usually 10 percent of the bond), or if the honds-
man considexs him a bad risk, he remains in jail. The consequences

1
U.S. Department of Justice, 1970 National Jall Census, (Washington,
D.C,: Government Printing Office, 1971), p. 1.
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of this system are that pretrial detention is based on the ability
to raise bond rather than consideration of community safety. In
addition, those who have sufficient resources to raise bond may
still be unable to do so because of the financial drain of hiring
defense counsel.2/

Such incarceration is expensive. It is expsnsive to feed and house
prisoners and these expenses will increase with state and court
mandated jail standards becoming the order of the day.

In Texas, it has heen estimated that pretrial incarceration costs
$12.50 per day.3/ In Illinois, the figure ranges from $3.50 Lo
$8.50.4/ Over a 90 day period, the cost of incarceration of an
inmate in these two states would range between $215.00 and $1,125.00
with most jails having a rate nearer the $1,000 mark. These figures,
of course, are comparable to those in other states. The cost of
building new jails is also expensive ~ about $20,000 per cell.5/

Pretrial incarceration often results in the loss of employment by the
accused., With no income, the family is soon forced to seek govern~
mentally supported social service assistance. Of course, each of
these setbacks makes the problem of re-integration into the communi-
ty more difficult « even if the arrestee ls not convicted of anythingi

The criminal justice system falters because it is isolated = there is
no overall approach to human problems of which crime and the apprehen-
sion of ¢riminals is only one facet.

Realizing this fact, the National Association of Counties' Criminal
Justice Project is focusing on how to improve the coordination be-
twaen agencies of the criminal system and other governmental and
private programs. As part of this effort, NACo in October 1973
held a workshop on the concept of intake diagnosis. This program
explored the alternative approaches to providing health, mental

2

Charles Friel, Speach before the Western Region Dist. Conference 6f
the National Association of Counties, Anchorage Alasgka, May 15, 1973.

&
3
Ibid.

4
Hans Mattick and Ronald Sweet, Illinois Jailg: Challenge and Oppor-

tunity for the 1970s, (Chicago: Ill. Law Enforcement Commigsion, 1970),

p. 249,

5
Friel, Speach.
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health, vocational, educational and other similar lnformation to

the criminal justice decision-maker. These sources of information
and recommendations can be used fo determine othex, more appropriate,
agencies to which to refer arrestees. It can also be used for deeci-
sions on releass pending trial.

As an outgrowth of this conference, we felt it necesgsary to develop
brief descriptions of the basic forms of pretrial release and diver-
sion strategies. This paper, then, is an outline of some of the
basic options open to local governments desiring to initiate pre-
trial release or diversion programs. For further information on any
of these programs and for help in getting them going, contact the
Project Director, Criminal Justice Project, NACo, 1735 New, York Ave.,
N. W., Washington, D. C., 20006.
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PREPRIAL RELEASE

Ag noted in the introduction, there are many individuals incarcoxr~
ated solely because they cannot raise bail money. No system exists
in most jurisdictions to determine whether those individuals who
remain in jail would be good risks Lf released. Coxtainly, the in-
ability to make bond is not conclusive evidence that the arrestee
will not return for trial or that he will commit furthey crimos
while on rclease. Since there is a definite value, both for the
individual and for local government, in releasing those individuals
who will return for trial and who will not commit further crimes,
this seetion focuses on how this end may be accomplished.

A. Oakland, California Field Citation Program.

The firgt point at which release decisions can bo made is the im-
mediate post-arrest period. While still under the custody of the
police, release of a minor offender by the issuance of & summons é
can be effected much more quickly than if formal booking and bail ;
are required. Also, since morxe formal release programs often focus ) !
on the mere sericus offender, citation programs such ag Oakland's :
help assure the release of minox offenders.l/ In California, the %
relecase of those misdemeanor offenders who pose no thrxeat to society,

Was spurred by the enactment of legislation which authorizes the is-

Suance of a citation to individuals charged with misdemeanor offen=~

ses., The Oakland, California Police Department has amployed this

technique to release some 18,000 individuals who noxmally would hawve

been booked and potentially incarcerated had the program not been

in existence. In Oakland, it is the stated policy of the department

that "misdemeanor citations shall be issued in lieu of arrest and '
incarceration whenever it is possible to do so." mhe officer in the

field, howaver, has the discretion not to issue a eitation:

1) when physical force is required to make an arrest;
2) vhen there is a "reasonable likelihood” that the
activity that leads to the arrest would continue; !
3) when the misdemecanant cannot properly identify i
himgelf; i

1
?rehriul Release Under California Pretrial Releage, Section 853.6:
An Examination of Cltation Release, California Law Review, L¥,

!/

*

4) when release would endangey the prosccution of a case;

5) when a "reasonable likaelihood" axists that the raleasaes
will £ail to appear or if a warrant exists;

6) when the accused demands to be taken before a magis-
trate or refuses to sign a cltation;

7) when the arrestec requires medical aid or is unable
to care for himsalf.2/

Provedurally, after making an arrvest, the officar determines whether
the accused fits into one of the excluded categories. IFf he does,
the officer must indicate why a citation was not issued. If the
arrastee is eligible for release, the officor imsues a citation,
much as a traffic citation is issued, and the accused is released
on the spot. Unlike a traffic citation, however, tho misdemeanant
must return to the station within 24 hours for formal booking.

Byen if the citation is not issued immodiately, the accused may be
released by the jail supervisor. In a numbor of cases, the clreum-
stancec that lead to thy officer's refusal to issuc a citablon will
have changed by the time the individual ig brought in for booking.
In these cases, the jail supervisor will issuve a field citation,
identical to those issued by the police.

If the arrestee $till does not qualify for field rolease, he still
nay be eligible for the jall release program. This program uses as
its criteria the accused's stability in the community and follows
closely the Vera model discussed below.

For those arrested misdemeanants, 53 percent have been released us-
ing jail orx field citations in the period from February 1970 to De=-
cembexr 1973. fThe rate of non-sppearance hag declined since the pro-
gram's inception and for May 1973 was 4.5 percent.

B, Relecase on Recoynizance.

One of the oldest and most basic forms of pretrial release is relemse
on recognizance (ROR). Accoxding to a 1973 study by the Office of
BEconomic Opportunity, there are approximately 100 such programs opera-
ting in the United States.3/

2
Oakland Police Department, Generxal Order 70-1, (October 20, 1970).

3
Office of Economic Opportunity, Pretrial Release Program-Working

Papers, p. 3.
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These programs provide an avenue for the release of an individual
incarcverated prior to trial without the need to post bond. In most
states, the power to release without bond has existed for a long time:
However, it has not been used.

In 1961, the Vera Foundation established the Manhattan Bail Project
to test the hypothesis that many of those incarcerated could safely
be released into the community and would return for trial ox other
disposition. The primary criterion that the project employed for
determining eliglibility for release was whether the arrestee has
gtable ties in the community. This criterion was employed since it
was felt that with such ties, the individual was less likely to
flee the jurisdiction. In order to establish eligibility under the
critexion, the project formulated a checklist that assigned a point
value for length of community residence, frequency of family con-
tacts, employment and eriminal record (see Chart I). If the arres-
tee has the requisite number of points, and he has not been charged
with murder or rape, then the project recommends his release. Gen-
erally, except for letters and other forms of written communication
informing the individual of required court appearances, these pro-
gramsé do not involve any counseling or supervision.

One of the most successful implementations of the ROR concept has
occurred in Des Moines-Polk County, Iowa. This project, started in
1964, interviews all arrestees except those charged with public¢ in-
toxication, failure to appear, federal offenses, or ninor traffic
offenses. Juveniles are also excluded.

Interviews are held every day and a point scale similar to the Vera
model is used. At this meeting, the interviewer obtains the names
of persons who can verify the information given by the prospective *
client. If the defendant has obtained the requisite number of points,
the interviewer checks the information by phone. The police records
are also checked. If the verification confirms that the defendant
has obtained the requisite point total, the project recommends re-
lease without bond. The final decision in Des Moines, however, rests
with the judge.

A o
Between 1964-1970, 6,787 individuals were interviewed by the project
staff and 5,176 or 77 percent were qualified for release. OFf all
those intexviewed, 68 percent were released by the court. Fifty-
one percent of those released were charged with felonies.

If the defendant fails to appear, the project tries to determine
whether or not the absence was an attempt to avoid prosecution. In
most cases, failure to appear resulted from unavoidable circumstances.
In these cases, the defendant's appearance is re-scheduled and he

is continuved on bond. If this is not the case, a warrant is issued

P O ——

CHARD I
Polnt Scoxing System - Manhattan Bail Project

This scale; developed as part of “he Manhattan Bail Project, is
used by the Des Moines project as well as most other pretrial re-
lease programs.

To be recommended, defendant needs:

L. A New York area address whers he cén be reached and
2. A total of five points from the following categories~~'

Prioxr Record

1 No convictions.

0 One misdemeanor conviction.

-], Two misdemeanor or one felony conviction.

-2 Threa or more misdemeanors or twe or more felony convictions.,

ffamily Ties (In New York area)

3 Lives in established family home and visits other family mem-
bers (immediate family only).

Lives in established family home (immediate family).

Visits others of immediate family.

| il 2

Employment ox School

Prasent job one year or more, steadily.

Present job 4 months OR present and prior 6 months.

Has present job which is still available.

OR Unemployed 3 months or less and 9 months or mwore steady
prior job.

OR Unemployment Compensation.

OR Welfare.

Presently in school, attends regularly.

Out of school less than & mwonths but employed, or in training.
Out of school 3 months or less, unemployed and not in training.

= 8

A W

Residence (In New York area steadily)

One year at present residence.

One year at present or last prior residence OR 6 months at
present residenge.

L Six months at present and last prior residence

OR in New York City 5 years or more.

N W




CHART I (continued)

Digerotion

1 Pogitive, over 65, attending hospital, appeared on some pro=
vious case.
0 . Negatlve~-intoxicated--intention to leave jurisdiction.

Source: Programs in Criminal Justice Reform, Vera Institute of

Justice, Ten Year Report, 1961-197L, (New York: Vera Institute of
Justice, 1972).

e

L}

for his arrest and ball is revoked. 1In the nine yearxs since the
program bogan, only 1.8 percent of the defendants have falled to
appear when requixed.4/

Additional diseretion is often ¢given to programs to release individ-
uals without judieial supervision, Such a program exists in Santa
Clara County, California. Under general state enabling authority,
the program releases misdemeanants who attain the required number of
points on the Vera Scale without the need for judicial approval. In
felony cases, however, the program still acts in an advisory role to
the judge. This increased discretion has not resulted in an inecrcase

. in failure to appear rates. The rate of "no show" romains below that

of those who post cash bond.5/

¢. Suporvised Pretrial Relessa.

The program in Des Moines also provides a means of releasing sone

of those individuals who do not qualify under the objective point
gsystem while still protecting the safaty of the community. This pro=
gram, called Supervised ROR, was begun in 1970 to provide a means

to release individuals who are good risks, but who do not meet the
objective criteria.

The names of all persons who Ao not qualify for orxdinaxry ROR are
referred to the staff of the Supervised ROR program. These individ-
uals axe seen by the staff during a second intexview covering past
histoxy, alleged offenses, stablility in the community, and attitude.
Acceptance into the program is a subjective decision and is influ-
enced stronyly by the attitude of the police and courts toward the
individuals as well as verification of information about residence,
cmployment, family ties, etc.

The final decision rests with the director, the assistant director
and the interviewer. The decision is based on the determination
that the program can help the client obtain probation if convicted
and that the client will cooperate with the program. If the com-
mittee decides in the affirmative, the staff recommends to the judge

4
U.S. Department of Justice, A Handbook of Community Corrections in
Des Moines, (Washington, D.C., Government Printing Office, 1973),
p. VIXI, :

5
Santa Clara County Pretrial Release Program, Pretrxial Release Pro-
gram in an Urban Area, 1973, p. 12-13.




that the client be released inteo the progranm.

However, unlike oxrdinary ROR, clients enterin the superv. -
gram immediately are assigned to a counselor.g A fullpserizzabgr:ests
are administered and from the test data, interviews and other data
sources, the client and the counseloyr develop an individual program
Specific problem areas are identified and the program addresses it—.
self to these areas. OF initial corcern to the counselor is the pro-
vision of food, clothing, shelter and medical treatment where required.
The programs themselves tend to focus on employment problems, although
they are not limited tp these problems. In fact, services available
to the client include drug counseling and therapy, alcohol counseling
and treatment, job training and vocational rehabilitation, employment
psychiatyic counseling, remedial education and medical care. '

¥
¥

Each client has regular meetings with his counselor at which his
pgoblems and progress are reviewed. As problems arise, the program
of the ¢lient is modified to meet these new situations.

According to the project's staff, the cost of the

! ‘ ) program is $670 per
client. Rateskaf crime committed while on release and failure to °
appear at trisl are both less than that of bailed offenders.6/

D. 2an Organizational Structure: The Santa Clara Custody Classgifi-
cation Preprocessing Center (CCPC).

T@e Preprocessing Center has been a major development in coordina-

ting criminal justice and social agencies concerned with the defen-

da§t at the pretrial stage. Located in a trailex adjacant to the

main pretrial jail, the Center houses reprasentatives from the Santa

Clara County Sheriff's Office, the San Jose Police Department, an Ag-

sistant District Attorney, an ROR specialist and a social worker. e

As detainees are brought into the county building for booking, they :
are funneled through the Center. After entering the trailer, the *
arrest%ng officer fills out an Arrest Activity Record which contains

basic identification and charge information. The officer, the policve

or sheriff's supervisor and the Assistant District Attorney then re-

view the circumstances of the arrest, the evidence and the charge.

During the first three months of operation, the law enforcement

e

6
A Handbook of Community Corrections in Des Moines, p. IX.

1e

supexvisor and the Assistant District Attorney recommended the dropping
of 360 charges and the addition of 134 othex charges. The arresting
officers, who retain the power to make the charges, filed some 754
charges after review.

It is clear from the above statistics that the CCPC is serving an
important "gquality control' function in the process of making a for-
mal charge. Where éevidence will not support the charge, or where
another charge is more appropriate ox where procedures have been
faulty, the Center acts to correct those initial errors. As a sec-
ondary benefit, the officer on the street, by participating in the
discussions with the Assistant D. A. and his own supervisor is be-
coming more conversant with the penal code and more aware of the
problem of prosecution. When a charge is modified or dropped, be-
cause of a procedural exxror, the error can be explained by the As- W
sistant District Attorney. Where such communication does not exist, i’
modifications go unexplained - often resulting in friction between ;
the police and the prosecutor.

While the conference on the charge is being held, the arrestee is
interviewed by the ROR specialist. The role of ROR is particularly
important with respect to misdemeanants. In California, as noted
above, the law permits the isgsuance of a citation to almost all
misdemeanants. The Center's existence has resulted in the increase
in field citations by officexs as well as in the Center. ,For all
cases, felony and misdemeanor, the ROR specialist was able to recom—
mend release in 54 percent of the cases.

Finally, there is also housed within the trailer a social worker to
provide immediate assistance in crisis situations, This individual
attempts to elicit information on referral needs or on situations
in need of immediate attention such as housing, child care, etc.

If follow-up is needed, referral is made to a supervisory social
worker. In some cases, referrals are made to appropriate social
agencies.

In addition to the expected referral function, a number of addition-
al situations have arisen in which a social worker has played an
important role. In a few cases, victims have been referred by the
social worker. Victims who seem in need of help are now contacted
by this service. '

The police are also using the social worker to deal with problems
when they cannot come up with appropriate solutions. Being available
24 hours, police have phoned the Center and occasionally brought
people in to receive referrals to appropriate agencies.

11




The Contex, then, performs three functions. Mlxst, it is a mechanism
to insure the "quality" of charges prlox to hooking., Howevexr, this
ig not an adversary process, rathor it lnvolvos the police and thoe
District Attorney coming to an agreoment as to what charges the atate
wants to make. Sccondly, it acts as an early point of contact fox
Relaase on Recognizance programs., Finally, it is an lmpoxtant link
betwoen the protrial agencles of the criminal justice systom and
othor social and goverxnmental agencles.?/

Each of these programs, when meagured against a reduction in the
pratrial jall population, is inexpensive to operate. In fact, sta=
tistics scem to indicate that such programg result in a net savings
to the local government. The use of citations reduces the jail popu-
lation with little additional cost. The Des Moinos program figures
the cost per ROR cliont to be $52.00. The cost per Supervised ROR
client is $670.00.8/ This cost compares favorably with the almost
$1,000 per prisonexr cost of incarcerxation. In addition, these ex~
penditures for releade permit the individual to remain in the com=
munity, to pay taxes and to support himself and his family.

7
American Justice Institute, "Custody Classification Prepxocessing
Center Quarterly Report" (Mimeograph), April 1974.

#

8
Handbook of Community Corrections in Des Mcines, p. VIII, 11,
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ALTERNATIVES 10 ARREST AND PROSECUTION

"Diversion" hag boen defined by tho National Advisory Commission on
Criminal Justiece Standaxds and Goals as:

<o diserotionary decision on the part of

an official of the Criminal Justice System

that there is a moxe appropriate way to deal

with the particular defendant than to proso~

cute him.l/
Divexsion, however, is not new. There is much evidence to indicate
that the process has boon occurxing informally for a long time.
What is new is the formallzation of the process and with it the
consclous attempt to cmploy governmental and community agencies.

The establishment of a diversion program crcates vital linkages
between criminal justice agencies and health, mental health, voca-

tional, educational, soclal services and othex agencies in the com~
munity.

The process of diversion, however, ralses two important collatoral
issues: How much discretion should be given to the program? and
how to assemble community resources.

Deferred prosecution-diversion programs intervene at various stages
of the post-booking, pretrial period. Most of them depend heavily
on the discretion of the prosecutor to defor criminal process in
lieu of an alternative program and to drop charges when the acecused
successfully completes his program. Because these programs are
susceptible to abuse, a number of legal lssues have been raised
concerning their operation. The National Legal Aid and Defendex
Assoclation hag raised issues such as:

l) Can an admission of guilt oxr responsibility be
required of the subject before entering a diver~
sion program?

2) What is the effect of a speady trial waiver?

1

National Advisory Commission on Criminal Justice Standards and
Goals, Courts, (Washington, D.C.: Government Printing Office, 1973),
p. 27.
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3) At what point should defense counsel participa-
tion be required?

4) How does the program account for constitutional
rights to privacy?

5) Can a defendant be placed in & rehabilitation
program prior to a determination of guilt or
innocence?

All of these issues, however, relate to the centxal problems of

the extent of prosecutorial discretion. If the process of diversion
beging prior to formal charge, then prosecutorial discretion is
maximized. Properly used, this early intexvention rapidly can re-
fer an arrestee to alternative programs. Italso can prevent the
development of a criminal record which can latex, long after dispo-
gition, be detrimental to the individual. However, in spite of
these very real benefits, there is always a danger that the altery-
native program could become a means to deal with "bad cases" (i.e.,
those cases for which there is insufficient evidence to obtain a
conviction). A defendant, faced with pretrial incarceration, un-
certain trial outcome oxr bargaining negotiations, and a threat of
an inflated charge or series of charges might be under strong pres-
sure to plead guilty and be released into an alternative program,
whether or not he is guilty of the crimes charged.

The altexnative of waiting for a formal charge may or may not re-
duce prosecutorial discretion - depending on the jurisdiction.
Certainly, in many cases, it will begin the process of involving
the courts in the diversion process. However, such a process will
require more time. The accused might have to rempin in jail while
a formal charge is made. He might have to wait for a grand jury
indictment. If diversion is the intent of the prosecutor, and if
lie has a valid case, then the added expense and time of formal
charge or indictment is unnecessary. In addition, a formal record
is established which may damage his long term interests as much as
they protect his contemporary ones. Yet, a formal, presumably in-

dependently, validated charge may assure that the case has legal mexit

before the accused is considered for diversion.

These c&hplox legal and political issues arve far from resolved.

Many have yet to be tested in the court. Others are political prob-

lems that each community will have to resolve for itself once it
makes the decision to begin a pretrial intervention program. One
safeguard that may help allctvlate many of these problems is the in-
volvement of defense counsei in the procedures which determine whe-
ther an arrestee will be referred to a diversion program.

Two types of program strategies seem to be developing with respect
to diversion. The first is the development of one or more programs
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each of which deals with only one problem. Court Employment, Druy
and Alcohol programs usually fall into this model. Such an approach
is characterized by the lack of intex-ralationship botween prbgrams
- they often have independent diagnostic and gereening units and
many operate their own independent rehabilitation program. Anothex
format uses a central diagnostic and referral agency to accomplish
the goal of determining an individual's needs and referring him to
appropriate community services. Where necessary it oporates its
own program or stimulates other agencies to do so.

A. The Court Employment Model.

Employment projects are generally operated by independent‘or quagi-~
independent agencies. The philosophy of these programs is that the
%nability to gain and hold useful employment helps explain why the
individual committed the crime. Rehabilitation, therefore, must
focus on these employment related problems.

Typically, the program's screening unit surveys all of the previous
day's arrests to determine which meet its criteria. Generally,
these criteria include a lack of serious priox criminal ‘recoxrd, a
lack of chemical addiction, the need for vocational type assistance
and a willingness to participate in the program. Eligible clients
are given a complete vocational diagnosis and this information along
with a proposed program is presented to the prosecutor or the judge.
Usually, the accused is not required to plead gullty before refar-
ral, although this is not always the case.

Once officially referred to the program, the client has access to
all services available tHrough the program.

In Dade County, Florida, the pretrial intexvention project has been
in operation since early 1972. This project, which is funded pri-
marily with money from the U. S. Law Enforcement Assistance Admini-
s?ration, accepts men and women 17-25 years of age charged with
misdemeanors or minor felonies. In addition, if both the police
and the victims consent, the project will accept those charged with
more serious felonies. fThe criteria for entry is that the accused
must be "in demonstratable need of vocational, educational and psy-
chological assistance...as evidenced by unemployment or underemploy
ment and difficulty in school."

]

The director of the agency attends daily bail bond hearings at the
Dade County Court. The information derived from this hearing plus
information from jail interviews, defense attorneys, states attor-
neys and the police is assembled. With this information available,
a meeting is held with the client, his family and the program staff
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to cstablish a rehabilitation plan and to determine the projoect
sorvices required.

A description of the plan alonyg with recommendations is then cirocu-
lated to tho Assisbant States Attorney who is assigned to the pretrial
unit. They review the program. If thay, along with the viectim and
the arresting officer approvae, the accused signs a waiver of speedy
trial and is admitted to the program. Experience has been that the
arrosting officer and the victim seldom object to the client's in~
volvenent.

The Dade County program provides three to six months of intensive
vocationally related sexvieces., Other resources are also available
from governmental and community agencies. Contact is made with
the client at least twice a woek and counseling sessions are held
onca & woaek.

Since the inception of the program, 232 parficipants have been tex-
minatad by the project. One hundred nineiy three or 83 percent were
torminated after successful completion of the program. Of this
group, only three percent have bacome involved in subsequent cxi-
minal activity after release. The cost per participant iz $695 com~
pared to $804 for probation and $1,401 for those incarcerated.2/

B, Publiz Intoxication.

Accoxding to FBI statistics for 1972, almost 20 percent of all known
arrests were for public drunkenness or related offenses.3/ These
arrests clog the courts and the other agencles of the criminal jus-~
tice system. What is worse, c¢riminal processes do little to help
the individual suffering from alcoholisn.

The magnitude of the problem that the alecoholic presents can be seen
in a study in Brie, Pennsylvania, which indicated that 30-40 percent
of police time was spent in dealing with public inebxiates. Many
other police agencies probably spend a similar amount of time on
these problems. Probably more than any other problem, alcoholism
and the*legal rasponses to it represent the misuse of the criminal

L AT
e

2

Anerican Bar Association Commigssion on Correctional Facilities and
Services, hDascriptlive Profiles of Selected Pretrial Criminal Jus-
tice Intervention Programs, Washington, D.C., April 1974.

3
Clarence M. Kelly, Crime in the United States, 1972 (Washington, D.C.:

Government Printing Office, 1973), p. 119.
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Justice system. Alcoholism is simply not a crime: it is an illneas
that afflicts some rine million Americans.

Where public intoxication remains a crime, however, the c. us are
handled in a routine, almost agsemblyline manner. In addition, many
alcohol diversion programs divert at the police level. OQuestions

of proseccutional discretion relating to charge, adequacy of evidence,
ete. are not of direct consequence. What is important for dealing
with alcoholism is how to assemble the appropriate community resources
and to have them accept their xesponsibility to provide aid and
therapy to the alcoholic. The problem of the availability of com-
muniky resources exists even where public intoxication has been de-
criminalized for the police still must have some form of:shelter and
care avallable for the alcoholic.

As a result of the large, but unproductive, expenditures of criminal
justice resources on the aleoholie, a nunber of metropolitan arveas
have established alternative means to provide care for people guf-
fering from this disease. Usually, these programs have an outreach
component which takes referrals from the police and other agenciles
as well as "cruising" skid row areas to find those in need of emar-
gency assistance. The outreach team typically contains a recovered
alcoholic who attempts to encourage those in need of treatment to
enroll in the program.

This outreach team is the critical link to law enforcement for
through it the police have ready access to a formal mechanism geared
to providing care and rehabilitation for the alccholic.

Five major categories of assistance comprise a comprehensive alco-
holism program.

1~ Medical evaluation and sub-acute detoxification

This service provides an initial diagnostic
service as well as short term psychological and
medical treatment. This agency must have close
ties with hospitul facilities in oxder to deal
with those suffering from the wore acute conge=-
quences of alcoholism.

2~ Shelter
This facility provides immediate food, cloth-

ing and shelter to alecoholics during the ini=-
tial stages of rechabilitation.
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3 Intermodiate care facility

Thage facillities focus on the more acutely
affectad aleocholic, providing him with a longer
torm residential facility away from the skiad
row environment. Medieal care, traabment and
counseling are all available from these facili-~
tioes.

4~ Community rasidential faceilities

Facilities to ease the process of returning

to soclety are also lmportant. Such agendiles
provide both the continuing formal sexvices
that are required and the kind of environment
that is supportive of continued rehabilitation
afforts.

5= Aftorcare

Aftercare facilities provide on-going medical
care as well as a means to reinforce the com-
mitment to rxefrain from returning to aloohol.d/

According to the National Institute on Alcohol Abuse anw Alcoholism,5/
these categories of assistance can bast be provided by exisgting com-
munity resources. Medical expertise is available in existing hospi-
tals and nelighborhood health centers. Community mental health centers
have cxperience with outpatient and supervised halfway-house prograwms.
Generally, emexrgency sheltexs exist in communities.

The critical problem, therefore, is not the establiszhment of new,
gpoclialized programs. It is, rathey, the "opaning up" of existing
facilities which are capable of providing service. With these sex-
vices avallaoble, the diagnostic program can draw on a whole range
of resources to deal with the entire complex of medical, social,
psychological, amploymant, marital and othex problems assoclated
with alcqhaliam;

4
Charlee W. Weis,

dustice Svetem (Hashing{:an, D.C.+ LEAA, 1973), NGIRS H0L0946.
5

National Institute on Alcchol Abuse and Alcoholism, Developing Com-
munity Sexvices for Alcoholies, DHEW Publication 72-9128 (1971).
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One of the oldeat aleochol diversion programs is the Manhattan Bowery
Project. This project was begun in 1967 after a one year oxganizing
affort which involved “affirmative declsions and actions...by a total
of sighteon soparate governmental deparkments at the sity, state

and fedoexal levels."

The program utilizes two-man teams ~ a yocovered alcoholie and a
plain clothes polica officexr to patrol the Bowery section. Patrols
are out from 8 AM to 7 PM seven daye a weak. Whon a team spobs
someona iln distroess, they offer him the services of the project.

If he is in grave medical danger, the police officer can wall for
an ambulance.

If he chooges to accapt the program, the alechelic ig taken to the
man's shelter where he ig given a medical examination and care. The
patient is observed closely for up to three days in oxder to nscer-
tain whather there are any medical orx puychological complicatjons.
Usually, by the end of the three day period, the patient con ba re=
ferred to a "recuperative ward." This ward provides institutional
living facility and it is during this period that the patient and
the caseworker attempt to map out a plan for rxehabilitation,

The project hag available to it approximately 25 aftarcage prograng.,
Based on the needs of the individual as outlined in the rehabilita-
tion program, the cagseworker identifies the most appropriate pro-
gram, He thon attempts to have the patient admitted to the pro-
gram,

The Manhattan.Bowery Project has found that suprisingly large numbex
of alecoholics will accept treatment sexvices when they are offered.
A second discovery was that many aleoholics suffer from a variety
of mental and physical illnesses.

One of the most affoctive tools in the long~term rechabilitation has
been vocational txaining. Project Renewal, which was established
in 1970 and funded by New York City Manpower and Career Development
Agency, provides shaltered worxrk for recovered aleoholies. Under
this program, outpatients have undertaken to repair and keep up 35
playgounds in the clty. The fact that the men live together sooms
to provide additional support for some alecoholics.

As a result of the project, alecoholic arrests in the Bowery have
declined 80 parcent. Saventy-five men a week are being kept out
of prison and involvament withAthe criminal justice system bacause
of this program.§/

6
Vera Institute of Justice, Frograms in Criminal Justice Reforxm, New
York, 1872.
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¢. Narcotiogs.

Narcotics represent a similar problem to alcohol in that the basic
malady involves a chemical dependency. However, -there are two im-
portant distinctions. ©One is that the chemical involved is tightly
controlled and thoge involved in use are often involved in sale,
possession or other illegal acts associated with narcotics. Second-
Ly, because of the high cost of narcotics, crime and particularly
property crime, becomes a way of life for the addict. In fact, a
major portion of property crime is committed by drug dependent per-
sons.

The problem, of course, ig that the drug dependent individual is
little affected by the criminal justice process. Arxest, adjudica-=
tion, imprisonment and parcle do not deal with the problems of drug
dependency. .'hs a result, the cycle of chemical dependency, arrest
and incarceration occur again and again. In Washington, D. C., for
example, 33 perxcent of arrestees showed a posgsitive urine test and
of 3600 addicts arrested in New York, 98 percent had prior arrest
records.

The Treatment Alternatives to Street Crimes (TASC) program attempts
to break this cycle. This program, operated by the Special Action
Office for Drug Abuse Prevention (SAODAP), the Law Enforcement Ag-
sistance Administration (LEAA) and the National Institute of Mental
Health (NIMH) provides assistance to local communities to identify
and treat arrestees who are chemically dependent.

The TASC program provides much room for local policy decisions and at
the same time provides an overall set of program guidelines.

Typically, the program has access to all arrestees in the pretrial
lock up. Those who show physical signs of drug involvement, have
previous arrests for drugs or who are currently under arrest foxr
drug related offenses are interviewed by the project staff. The
program is explained and if the potential client wants to partici-
pate, a urinalysis sample is taken and a complete history of his
drug involvement is obtained. Based on the interview and urinalysis,
a repork. is developed and sent to the prosecutor, the court and the
defense counsel.

If based on locally identified criteria the potential client quali-
fies for the program, two alternatives are open to the court. His
case may be held in abeyance for a stipulated peridd of time. If
treatment is successful, charges againgt the client are dropped.

In more serioug cases, ghe criminal process continues. If the client
is convicted, the program will make recommendations based on its
experience with the client.
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In Alameda County, Califoxnia, the TASC program, administered by
the probation department, has been operating since January 1974.
Clients are accepted from the Oakland City Jail and the Alameda
County Jail. Referrals of people who are already in the criminal
Justice system are also accepted from probation officers, defense

coungel, and judges. About one half of all clients are new arres—
tees. :

For new arrestees, the progam must seek clearance from the defense
counsel, The district attorney must also screen cases for the pro=-
gram and he generally screens out most cases invelving violence or
major property crimes. For those cases that are approved, the pro-
secutor goes before the court to request a wesk's delay in ordex to
carry out a complete diagnosis. 1If the judge agrees, the case is
postponed and the program carries out a diagnostic procedure to
determine desire for treatment and to identify which treatment op-
tions offer the greatest likelihood of success. Community based
programs that are available include methadone maintenance (operated
by the county health department), outpatient counseling and residen-
tial treatment (both operated by private corporations). The TASC
program seeks admission to the program for the client and, if the
judge approves, he is formally admitted to the program.

While in treatment, the TASC program supports the individual in the
program and pays the program for services. They also monitor the
case and report to the court on a regular basis. If the client suc~
cessfully completes his treatment program, the TASC program staff
reports this fact to the court. If the c¢lient is eligible for di-
version, the staff recommends that charges be dropped. If the pro-
secutor insists that the .case be tried, then, if the client is con-
victed, the program recommends probation.

If the accused leaves the program for more than 24 hours, then the
court is notified and the individual is returned to the criminal
Justice systenm. .

D. A Comprehensive Approach.

Another type of deferred prosecution or diversion program, and one
which rests on a more broad based refexrral and counseling service

-~ is the Citizen's Probation Authority of Genesee County, Michigan.
This program was begun in late 1965 as a function of the prosecutor's
office. However, because the prosecutor felt that the intake ser-
vice components of such a program should be independent, the Citi-
zen's Probation Authoxity (CPA) became a separate department of coun-
ty government. The program, however, still depends on the exercise
of prosecutorial discrmtion to refer clients to it.
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The prosecutor in Genesee County has established a policy that all
felony offenders who are residents of the county and who have not
committed a c¢rime of violence or exhibited a continuing pattexn of
anti-gocial behavior are automatically referxed to the Citizen's
Probation authority. Since this policy is public and known to the
police, a procedure has developed that pexmits referral before foxr-
mal arrest in about 80 perxcent of all cases. fThe Genesee County
Prosecutor considers this to be a particularly important component
since it prevents the development of a criminal record which later
can be used to the detriment of the c¢lient.

Unlesg an individual is caught in the act or insists upon arrest or
is uncooperative, the police do not formally arrest him. Instead,
when probable cause is established, the police take the individual
to the prosecutor's office. The progecutor's office screens the
case to assure that the evidence is sufficient and that it meets
the criteria for referral. If it does, the individual is referred
to the CPA intake unit and an appointment is set up for the prospect-
ive ¢lient. At the intake unit, the individuaal's constitutional
rights are explained and a waiver of speedy trial is obtained and
he has an opportunity to consult with defanse counsel. After he
accepts the basic requirement of the program, including acceptance
of moyal responsibility for his acts, an appointrent is made with
the counseling staff who begin to work on the individual's problem
areas.

Within two weeks after apprehension, the program staff and the client
begin working on a treatment plan in the community. Individuals with
major problems of chemical addiction are referred dirxectly to a drug
diversion authority by the prosecutor's office.

All clients coming to the CPA begin their rehabilitation with a
"one~to-one" relation with a counselor. Forty to fifty percent of
the clients are refexred to community programs as the client advances
in the program. A full range of community resources are available
te the program including community mental health, employment, family
counseling, as well as alcohol and drug programs.

As scon ‘as the “one-to-one" relationship is no longer required and if the
client is successfully carrying out his treatment plan, the program
recommends to the prosecutor that any pending criminal actions be
dropped.

The program receives about 100 referrals a menth and the violation
rate for clients has averaged under five percent with many of these
being technical violations. An additional impact has been on the
percentage of individuals placed on probation after trial. Prior

22

to the existence of the CPA a majority of convicted offenders were
placed on probation. In 1970, a majority were sent to prison. These
figures seem to indicate that many cases that would have been pro-
cessed through the courts, with the time and disruption khat this

process involves, are now being processed by the Citizen's Probation
Authority.?7/

7

National District Attorney's Association, Screening of Criminal
Cases, (NDAA:ND). .
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CONCLUSION

In a complex soclety such ag our own, all of the ramifications of
any new program are difficult to pergeive, let alone quantify and
measure. VYet, with the ewmphasiz of the Law Enforcement Assistance
Administration on evaluation, we are beginning to see data developed
on the effectiveness of these programs. Some conclusions, although
quite tentative, can be drawn from the experience of existing pro-
grams.

~ ROR programs cost much less than expenditures for
maintenancy in jails.

- ROR releasees seem to Fare better in court than
those who are incarcerated.

- ROK and Diversion programs can reduce jail popula-
tions. ‘

~ Diversion programs seem to be successful in reduc=
ing recidivism and they clearly reduce the case
burden of criminal justice agencies.

In addition to these statistically based measures of effectiveness,
there are broader consequences which, although difficult or impos-
gible to measure, cannot be ignored.

Release and diversion programs are simply more humane. Incarcera-
tion for the purpose of retribution, deterrence and segregation is
the most severe punishment available in the American criminal jus-
tice system. Yet, statistics indicate that over one half of all
individuals in local jails have been convicted of no crime. We are,
in effect,; using our most severe sanction againgt many individuals
who have been cunvicted of nothing. In addition, programs such as
those discussed in this study seem to indicate that many people
presently incavcerated can be released safely and economically pend-
ing final disposition.

Diversion also may be the first step in the development of a more
rational approach to dealing with crime and other disruptive social
problemsf Certainly, thers are many who willfully violate the law
for whom punishment by incarceration is justified. For others,

such as the alecholic, the addict or the mentally disturbed, punish-
ment is clearly irrelevant. The hope of the concept of diversion

is that it will establish that there are many individuals in the
criminal justice system who do not kalong there and for whom there
axe, or should be, other more effective programs.
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The following is a list of addresses of programs

pamphlet.

APPENDIX

Oakland Police Citation Program

Chief of Police

City of Oakland

455 Seventh Street
Oakland, California 94607

Des Moines Community Corrections

Director, 5th Judicial District
Department of Court Services
610 College

Des Moines, Iowa 50314

Santa Clara Pre-Processing Center
and Pretrial Release

Santa Clara Criminal Justice Pilot
Progiram

106 East Gish Road

San Jose, California 95112

Pretrial Intervention
a~ Employment

Anerican Bar Association

National Pretrial Intervention
Sexvice Centexr

1705 DeSales Street, N. W.

WaShingtony D. C. 20036

Court Employment Project

261 Broadway
New York, New York 10007
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Dade County Pretrial Intexrvention
Rroject

Office of the State Attorney

1351 N. W. l2th Street

Miami, Ploxida 33125

Alcohol

Alcoholigm and Alcohol Abuse
RProject

National Association of Counties

1735 New York Avenue, N. W.

Washington, D. C. 20006

Office of the Director

National Institute of Alcoholism
and Alcohol Abuse

5600 Fishers Lane, Parklawn Bldg.

Room 16CL0

Rockville, Maryland 20852

Manhattan Bowery Project

Vera Institute of Justice
30 Bast 39th Street

New York, New Yoxk 10016

Drug Abuse

- Carl Hampton, Director

Treatment Alternatives to Street
Crimes

11400 Rockville Pike

Rockville, Maryland 20852

Peter Regnex

Narcotiecs and Drug Abuse Coordinatox

U. S. Dept. of Justice/Law Enforcement
Assistance Administration

633 Indiana Avenne, N. W.

Washington, D. C. 20530

James D. Callahan, Chief Probation
Officer

400 Broadway

Oakland, California 94607
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d- Genesee County Citizen's Probation
Authority

Robert Leonard, Prosecutor
400 Courthouse
Flint, Michigan 48502

'Fox any additional information, contact:

Donald Murray, Director
Criminal Justice Project
National Association of Counties
1735 New York Avenue, N. W.
Washington, D. C. 20006
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