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TNTRODUCTION

The Alaska Judicial Council is creatred bv Article IV,
§9 of the Alaska Constitution. The Council consiste of the
Chief Justice of the Alaska Supreme Court, who serve: as Rg
Officio Chairman, three lay members appointed by the Governor
of Alaska, and three attorney members appointed by tix Roard
of Governors of the Alaska Ear Association following a Dar
election. The Council has rwo constituticonally mandated
functions: (1) Nominating quilified candidates for judicio.
office; and (2) conducting studies and rejorting to the
Supreme Court and the Legislature conceraning the sdministration
of justice in Alaska. As a result of legislative action in
1975, the Judicial Council is now additionally encharged

with the duty to conduct an evaluation of each Dictvict and

(=73

Superior Court judge, and of each Supreme Court justice,
prior to his or her retention election, and to make the
result of such evaluation public knowledge. The Council may
also offer a recommendation as to whether or ncot - judye or
justice should be retained or rejected.

Prior to FY'74 the Judicial Council had no per-
manent full-time office or staff. 1Its research and report-
ing resgponsibilities were wholly dependent on the 0ffice of
the Administrative Director of the Alaska Court System. The
bi-annual report was virtually the only printed and diz-
seminated statement of the Council, and it reflected pri-

marily the intermal work product and recommendations of the
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Alaska CourL System Follow-up efforts w1th other Justlce

agencies or the Leglslature were accompllshed on a ”tlme

available" basrs by Court System staff, or pursuaﬁr to the
part-time contract sevv1oes of an attorney?hrred as execu-
tive secretery. Judmclal Councrl meetings were’ scheduled at
erratic interVal and there was 11ttle contrnulty between
meetings., Only in- very recent years has this state of
affairs been subsrantrally altered. In the words of {then)
Chief Justice Jay A. Rabinowitz, in his State of@the Judiciary
Message, April 15, 1975:
"The present fiscal year [FY'76]

is only the second year that the

Judicial Council has received from

the Legislature a modest budget for

hiring a gtaff, and yet it is already

apparent that the relatively small

investment has produced, . . . valuable

information about the justice process

and some immadiate improvements in the

justice system. The Judicial Council

has truly begun to fulfill its con-

stitutional mandate which in part re-

quires it to make ‘studies and recom-

mendations to the Legislature and the ©

Supreme Court of Alaska for improvements

in the administration of justlce "

To conclude this 1ntroductory sectlon mentlon
should be made of the personnel changes which have occurred
within the Judicial Council in 1974-76. Eugene Wlles, an
attorney member from Anchorage resigned from the Councr}
and the Board of bovernors of the Alaska Bar Association
selected Joseph L. Young as his successor. Thomas Miklautsch,
a non-attorney member from Fairbanks, aléo resigned from the
Council and Robert Moss, Sr., a commercial fisherman from

Homer, was appointed by Governor Hammond to £ill his seat.
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R. Eldridge Hicks, thé,Council's first Director, resigned in
July 1975, and the poé;tion of Executive Director is n@ﬁ

held by Michael L. Rubénstein.
3

i

JUDICIAL VACANCIES FILLED

In 1973 Peter J. Kalamarldes and Seaborn Buckalew,
Jr. were nominated by the Councll and appornted by the
Governor to the Superlor Court bench 1n Anchorage. In the

ame year Ethan Wlndahl was nominated by the Council and

appointed by the Governor to the District Court bench in
Nome. 1In 1974 Thomas E. Schulz was nominated by the Council
and appointed by the Governor to the Superior Court bench in
Ketchikan. 1In 1975, pursuant to Judicial Council nomina-

tions, the following persons were appointed: Edmond W. Burke

to the Supreme Court bench, J, Justin'Rinley'ang‘Victor D. Carlsom

to the Superior Court bench in Anchorage, Alerander 0. Bryner

and Laurel Peterson to the District Court benchﬁin Anchorage,

\n‘Gerald 0. Williams to the District Court benchain Juneau,
' Duane Craske to the District Court bench inéWrangell—
Petersburg, Roy H. Madsen to the Superior Court bench in
;:Kodiak, Monroe N. Clayton to the District Courr bench in
~ Fairbanks, and James R. Blair to the Superior?Court bench inc

' Fairbanks.

In 1974 The Council also nominated appllcants for
the position of Public Defender, which vacancy was filled by

the Governor's appointment of Brian Shortell.
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On January 8, 1976 the Council nominated Joseph D.
Balfe, Allen T. Compton and Roger W, DuBrock as qualified

candidates to fill the vacancy on the Superior Court bench

in Juneau created by Judge Vlctor D Carlson' s app01ntment

to the Anchorage Superlor Court Follow1ng a pubch hearing

on January 9, 1976 at Sitka, the Ccunc11 unanlmously voted

to seek legislative authorization for the creation of an

additional Superior Court position for the First Judicial

D‘ K 3
1strict in place of the present District Court position at

31 . -
itka. As of this writing legislative and gubernatorial

action is still pending on both of the above matters

JUDICTAL RETENTION ELECTIONS

vIn August of 1974 the Judieial Council concluded

that the retention election process for judges was not

functlonlng as it was intended, mainly because the voters of
)

the State were largely uninformed as to the qualelcatlons
and performances of the judges who
ballot.

Se names appeared on the
The Council developed a program for evaluating the
nineteen 1udges subject to retention election in that year,
Its program included the review of Vvacation,

sick leave and

contmnulng education records, and the taking of a poll of
of

»aLtorneys,‘agency personnel, and members of the public wﬁo
;knew the judges. Also included in the evaluation process

‘ﬁwere personal interviews with some of the judges themselves

fln Novembexr 1974, pursuant to the foregoing eval-

uation, the Judicial Council recommended the retention of

seventeen judges and the rejection of two. However, because

the general constitutional mandate of the Couﬁcil to "con-
duct studies for improvement of the administration of Justice"
left unclear the extent to which the Council was empowered

to conduct an evaluation of judges, of to pubiicize the re-
sults of such a process, the published conclusions were
limited to a bare statement of endorsement or opposition.
There was no‘attempt at discussion orveéplanation of the
positive or ﬁegative qualities of the individual judges, nor
was any explanation provided for the reasons two judges were
recommended for rejection. Owing to these obvious weaknesses,
the Council's 1974 efforts were less than wholly sffective.

In January of 1975 the Judicial Council drafted
proposed legislatien specifically designed to empower Lt to
conduct and disseminate a meaningful judicial evaiuatioh.

The result was that in the last session of the Legislature
portions of Titles 15 and 22 of the Alaska Statutes were

significantly amended, and the Council now has clear authority

to carry out a thorough and, hopefully, effective program of

judicial evaluation, and to disseminate to the public the
conclusions of the evaluation process as well as the reasons
in support of its recommendatiomns.

At the present time the office of the Executive
Director is engaged in designing an expanded judicial evalua-
tion questionnaire to be distributed among jurors and other

laymen who have had contact with the court system, as well
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as to members of the Bar, and possibly police. Preliminary
contacts have been made with the Board of Governors of the
Alaska Bar Association, and it seems likely that the Bar

will cooperate with the Judicial Council in the evaluatioq
enterprise. A final evaluation of all judicial candidates
subject to retention or rejection in 1976 will be prepared

" by the Council for distribution prior to the November generai

elections.

- IMPROVEMENTS IN JUDICIAL SELECTION PROCESS

" The Alaska Judicial Council is fully aware that
the quality of justice in the State of Alaska can be little
better than the quality of the men %ho comprise the judiciary
itself. For this reason thé Council has embarked upon an
gxtensive effort further toLreVise aﬁ@ improve its procedures
with a view toward the nomination ofﬁbnly the best qualified
céndidatesm One means of étriving for this ideal has been
to require all prospective‘applicants to submit samples of
their legal research and writing. These samples are then
sérutinized and evaluated by the Council to assess the
professional legal skills of the candidate, his capacity for
abstract thought, and his agility to communicate in writing.
Each candidate is also required to submit a partial list of
court cases in which he has participated in the capacity of
advocate. These case files are reviewed and, in appropriate

instances, contact is initiated with the judge or opposing
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couﬁsel for a confidential assessment of the competence,
honesty and integrity offthe judicial applicant. The Judicial
Council is also in the process of developing a comprehensive
application form. This form will be designed to élicit
certain background information which, while germane to the
qualifications of a judicial candidate, might otherwise be
overlooked at the personal interview.

The personal interview process has been substan-
tially updated and formalized since 1973.

The Judicial Ceoneil has requested additional
funds in its FY'77 budget for a special investigator on a
contract basis to inquire into the backgrounds of candidates
for judicial positions. The Council has determined that an
indepéndent investigation is preferable to reliance upon
existing outside agencies to perform this function;‘especially
since the strictest confidence must be maintained lest
qualified applicants be discouraged from seeking judicial

office. \

JUDICIAL QUALIFICATIONS COMMISSION

The Judicial Qualifications Commission has re-
quested the assistance of the office of the Executive Dir-
ector of the Alaska Judicial Council in the preparation of
revised rules of procedure for the former Commission. These
rules will aid the Judicial Qualifications Commission in
assuming an increasingly active and vigorous role in main-~

taining high ethical and professional standards in sitting
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judges. The Judicial Council will submit proposed drafts of
rule revisions to the Qualifications Commission for its

approval or rejection in March of 1976.

STUDIES AND REPORTS
ON THE ADMINISTRATION OF JUSTICE

A. Alaska Public Defender Agency in Perspective

(January 1974)

This was the first in-depth analysis of the Public
Defender Agency from its inception up until the date of the
report's publication. This report discussed and analyzed
the history of the Agency, and the legislative discussion
and debates leading up to its creation, comparing its intended
and proposed level of funding with its current functioning
and fiscal endowment. The report focused upon the caseload
of the Alaska Public Defender, the quality of representation
of the indigent accused, and various problems and criticisms
directed at tﬁat agency from within and without. The Council's
report was presented at a meeting among members of the
Alaska Judicial Council and members of the Judiciary Committees
of the Senate and the House of Representatives. The President
of the Senate and the Speaker of the House were also in
attendance.

As a result of the Judicial Council's report,
legislation was adopted amending provisions of Title 18 (the

Alaska Public Defender Agency Act) and providing for the

appointment of substitute public defenders in conflict of
interest cases directly by the court, rather than by the
Public Defender Agency itself, as was the previous practice,
The Act was also amqugd to provide that compensation of
substitute public défénders be accomplished by the court and
pursuant to a published courﬁhfee schedule rather than under
a minimum Bar fee arrangement. These changes were also in

conformity with the Judicial Council's recommendations.

[AS 18.85.130(a)].

B. Report on Court Fee Structures (February 1974)

This report analyzed socme of the fiscal operations
of the court system with particular attention to its various
filing fees. The Council recommended against the general 3%
surcharge required of all persons making support payments
through the court trustee's office. Instead, the Council
recommended that collection fees be assessed only against
delinqueﬁt individuals, and not against family members who
were in fgct diligent in meeting their obligatioms. This
recommendation was adopted by the Court. Other recommendations
adopted by the Alaska Court System concerned modification of

fees in adoption cases and recording service fees.

G. Study of the Ceourts of Limited Jurisdiction

At the request of the Anchorage Bar Associlation,
the Tanana Valley Bar Association and the Supreme Court of

Alaska, the Judicial Council commenced an evaluation of the
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district court concept; The purpose of the evaluation was
to determine whether a single-level trial court was pre-
ferable to a dual-level trial court consisting of one court
of limited jurisdiction (the District Court) and one court
of gemeral jurisdiction (the Superior Court).

An interim report to the Judicial Council noted
that Council staff lacked the necessary ¥Yesources and ex~-
pertise for a full-scale evaluation of this proposal. Con-
tacts were made with the Western Regional Office of the
National Center for State Courts at San Francisco in an
attempt to secure expert sssistance to perform this evalu-
ation. However, the requisite technical assistance was not
forthecoming.

Although no £inal report on this subject has been
published, the inquiry itself generated significant effects
by opening up for closer consideration the possibility of
combined Superior/District judgeships, and the advantages of
this alternative in certain locales in Alaska. In at least
one instance the Council concluded that where a community
was served mainly by a resident District Court judge,
(occasionally assisted by a non-resident traveling Superior
Court judge), economies of administration and the judicial
needs of the peaple might be met most effectively by appoint-
ment of a resident Superior Court judge who would also
handle the usual District Court calendar of misdemeanor
criminal cases and civil cases of under $10,000 or $15,000

in jurisdictional limit. This was the rationale leading to

the appointment of Roy H. Madsen as Superior Court judge for
the Third Judicial District at Kodiak. A similar situation
exlsts at Sitka, andxthe Council has sought legislative
authorization for an-additional Superior/District Couxt

judgeship to serve that community.

D. Final Judicial Districting Report (January 1975)

After an exhaustive study of the judicial dis-
tricts of Alaska, the Judicial Council concluded that the
present district boundaries were obsolete in all respects
except to serve as a basis for the retention election pro-
cess. In this regard, however, the raport noted several
irrational elements inherent in these districts even for
election purposes. For instance, Bethel residents cast
votes for or against judges who serve Fairbanks, and not
Bethel. Votes for or against the Superior Court judge
serving Bethel are in fact cast by the people of Anchorage.
The residents of Barrow are served by a Superior Court judge
who is retained or rejected on the basié of votes cast by
residents of Nome,

The Judicial CJouncil report advocated that elec-

tion districts be re-ordered to. conform to the election of

the judges who actually served the geographic area in question.

The report further advocated the creation of additional
judicial districts defined along the lines of existing
Supreme Court service areas. These districts would better

reflect the actual organization of the State with respect to
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economics, demographic factors and transportation

The Council's report also included specific draft legisla-
tion to accomplish the recommended result. This legislation
is now pending before the Legislature, along with conter-
vailing proposals submitted by the Alaska Court System.
Regardless of what legislative action is ultlmately Laken }
with respect to judicial re-districting, the impetus for h

reform in this area was undoubtedly generated by ;he Judicial

Council's 1975 report.

E. Bail and Sentencing Studies (March 1975)

In order to provide a data-base for criminal
justice legislation, the Judicial Council undertock a com-
prehensive review of the bail and sentencing practices of

the Superior Court for the Third Judicial Distriect at

" Anchorage. These studies were prepared with funds provided

by a granﬁ from the Law Enforcement Assistance Administration
of tne United States Department of Justice; they are the
flrst such comprehensxve statistical studies ever done in
thls area in Alaska. Data uncovered by these documents 1is

now being used by the Criminal Code ReVJ81on Commission in

Nvlfs efforts to update the substantlve ceriminal law. Follow-

up reports, offshoots of the preceding two documents, were

recently prepared by. the Council. These are entitled

Repeat Bail ReCidiviéts and Sentences of Five Years or Greater

in Length The latter two reports analyzed judicial perfor-

mance in cases in which persomns have repeatedly committed
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.. G. Standards and Goals for the Courts

crimes while on bail, and cases in which persons have been

sentengéd to particularly lengthy periods of incarceration.

F. The Grand Jury in Alaska (April 1975)

This interim report was prepared on contract for
the Alaska Judicial Council, also under a federal grant.'
The report's recommendations concerning the functions of
the grand jury and those of the preliminary examination have
generated substantial controversy in the legal community and
among laymen. The Judicial Council is currently in the
process of studying thé recommendations in this report,
and considerable reseafch and analysis of this issue has
been undertaken between April 1975.and the present date. The
final recommendatlons of this study Wlll come before Lhe

Judicial Council for action in March 1976.

Pursuant to the Crime Control Act 05?3973 and the
policies of@the Law Enforcement Assistance Admlnlstgntiqn
(LEAA), each State_andnTerritcry in the United Statés ié
embarking upon=£he process of formulating and carfying out a
comprehen31ve set of standards and goals for its criminal
justice system. This is an extremely romplex and challenglng
assignment and is an integral part of the comprehgnswve
planning activities now being undertaken by the'Cfiminal
Justice Planning Agency and state and local cr1m1na1 justice

agencies nationwide. The task involves ascertalnzng the
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existence of Alaska's specific criminal justice problems,
fashioning goals to address these problems, and setting
standards that indicate the conditions necessary for gaal
achievement. These efforts roughly parallel‘those of the
National Advisory Commission on Criminal Jué%ice Standards
and Goals, whose comprehensive guidelines fot courts weree‘
first promulgated in January of 1973.

The Alaska Judieial Council, througﬂhits¢Executive
Director, was given the directorship of a task force on
standards and goals for the Alaska courts. This task force
consists of representatives of all cdmponents of the ecriminal
justice process, including inmates of correctional institu-
tions, the Commissioner of Health and Social Services,
police, judges, people from the Division of Corrections,
representatives of Alaska Native groups, and others. A
separate set of standards and goals is also being developed
for the rural areas of the State in recognition of the
particular problems and needs of these bush communities.

As of this writing the Courts Task Force has
developed a preliminary standards and"éeals stateﬁeht'which
was approved by the Governor's Commission on the Administra-
tion of Justice for submission to public'heariﬁg Follow1ng
this approval, the Council and the Task Force wmll now seek
citizen and agency participation through a process of public
hearings, conferences with affected operational agencies,
and opinion polls, all to be accOmplished'ﬁfidr to the

adoption of a final statement of standards and goais. This

~1-

statement will then serve as the foundation for a compre-- -
hensive criminal justice plan which, it is expected, will

provide guidance for effective resource allocation, as well

|
|
|
|
J
as for future legislative action in the field of eriminal
justice. |

H. LEAA Grant to Study Plea Bargaining

On Juiy 73 1975, the Attorney General instructed
all district atﬁorneye to halt the practice of plea bargaining.
The instruction applied to all misdemeanor and felony cases
filed after August 15;i1975, making this the most sweeping

ban on plea bargaining instituted anywhere in the United

States. Because of the national significance of the ban,
the Judicial Council was requested by LEAA to evaluate its
effects. Alaska is the firsﬁ'stateWiHe«jurisdiction to
follow the recommmendation made by the Natidﬁal Advisory
Commission on Criminal Justice Standards and Goals rhat plca‘ﬁ?
bargaining be eliminated in ‘the 1nterest of justice, |
The grant application, which has been submitted to
LEAA and is in the flnal stages of review, allows the Judicial
Council to collect data on’ 3everal thousand criminal cases
filed both before and after the plea bargawnlng ban. The
two-~year program of evaluation allows for the development of
a perspective concernlng those changes which are really
temporary responses only, and those which replesent signi-~
ficant, lasting readjudtments | The hypotheses offered for
and against the elxr‘natlon of plea bargalnlng will be

compared with the realities of an across-the-board ban on
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this pf;ctice, giving other jurisdictions a much firmer
foundétion for steps they may wish to take in this direction.
The $300,000 program is expected to start in March
f 1976 with a final report due in the spring of 1978. The

Project's first several months will be devoted to the de-

~yelopment of an evaluation methodology and the accumulation

of baseline data. The next twelve months will be used to

‘collect data on case dispositions and séntencing, to observe

court proceedings, perform legal research‘and‘fqr other
aspects of the evaluatLon Finally, six montﬁ§ Wil1 be
spent in data ana1y51s and preparatLon of the final reporv*
While the pro;ect s prmncmpal stated purpose is to
provide an analysis of the signmflcanoe of eliminating plea
bargaining, its usefulness to Alaska is by no means limited
to this., The tremendous scope of the data collected and
the depth of the analysis to be undertaken provides a base
of information which can be employed by the Legislature,
caurts; corrections,_police, and other interested agencles.
This, cowbined with the national significance of the evalua-
tion, will make this project a major focus of Judicial

Council efforts during the coming two years.

I. Conferences on Administration of Justice

(1) November 1973: Bethel Conference on Judiecial

Administration
[Creation of Yukon-Kuskokwim Judicial Service

Areal
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delinquent",

 Follow-up to sentencing studies: Presumptive sentencing--

March 1974: American Judicature Society Conferenceﬁ H

on Judicial Selection and Retention

April 1974: Barrow Conference on Judicial Adminis-

tration
[Creation of Barrow Court Service Areal
June 1974: Minta Bush Justice Conference

September 1974-sep£ember'1975: Conferenceé

Leading up,;o Development of Criminal Justice

Center

- August 1975: International Conference on accul-

turation of the Eskimo

STUDY PROPOSALS CURRENTLY UNDER
CONSIDERATION FOR FY'77

Study and recommen&é%ions coﬁcerning provision of
justice serviees to bush Alaska: Magilstrates, legal
powers of villageﬁcouncils, local autonomy and aleoholic
beverage control, conciliation process, employméﬁﬁ of
paralegals. »

Study and recommendations regarding juvenile justﬁce

needs: The "status offender" and the "first-index

a rational alternative to “flat time"
Study and recommendations concerning problems of landlords

and tenants: Rights and remedies.
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5. The uses of arbitration and conciliation as an adjunct
to the conventional judicial process;aiFinding an
acceptable role for ''peoples courts"f ’

6. Study and recommendationsMconcerning consumer frauds

and consumer protection: ' Law and adminlstration.

Yo % %

The Judicial Councii has expandéd its scope con-
siderably during the past two yearsgand.ié now fulfilling
its constitutionally mandated role to the limits of its
budgetary capabilities. ‘In keeping with its mandate, the
Council has decided to hold public hearings as adjuncts to
most of its meetings. These hearings, coupled with the
Council's role as a research and reporting body, have
evolved an additional function for the Judicial Council--
that of liason among the various criminal justice agencies,
the public, the Legiéiature‘énd'the Court System. The
hearings are open for the discussion of any matters perv-
taining to the administratibﬁ‘of justice, thus providing a
forum for the expression: of public opinion on matters of
general concern, Judicial Council reports will, when appro-
priate, incorporate or reflect these public concefns and

share them with other justice agencies.

The previous two years have been significant ones

for the justice system, and years during which the Judicial

Council itself has experienced great growth. Even more
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significant changes now appear té bé at hand; since the
curtgilment of plea bargaining and the probable future
enactment of a new criminafggnd éeptencing code will surely
bave a massive impact!@ As the rate of change accelerates,
it_bééomes increasingly importantﬁghat an independent and
analytical overview of such changéé be provided to the
Supreme Court and the Legislature. It is in providing such
perspectives, and in recommending alternatives and possible

solutions that the Judicial Council will continue to ﬁérform

a vital State function.

February 5, 1976 Michael L. Rubinstein

Executive Director
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