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FOREWORD 

This guide to agencies seeking to cope 
with the problem of criminal interstate cigarette 
smuggling activities was prepared with the cooperation 
of state revenue agencies, state attorneys general 
offices, and many state and local police departments. 
The personnel of these agencies and departments 
generously assembled and provided information to 
assist this project, and their advice was of great 
value in shaping a final product which would be of 
practical use to law enforcement agen~ies coping 
with this criminal problem. 

Michael Maltz, Ph.D., Project Director 
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I. ~NTRODUCTION: BackgrOl.Jn'd and .Impact of the 
Cigarette Smuggling Problem 

Cigarette smuggling is a national problem with serious criminal 
law enforcement implications. This activity has been receiving 
increasing attention in our n'~wspapers and magazines because of the 
magnitude of these criminal enterprises and their impact on state 
revenues. In scope, size, and methods, the enterprises to be addressed 
here are clearly distinguishable from sman-scale and petty violations 
of the criminal law that one often associates with cigarette smuggling. 
While law enforcement agencies are more and more responsive to the . ' 
proble,m, the general public and, in particular, the business cOll1l1unity 
appear ,to ignore it or look upon it as a benign though illicit way of 
evading state taxes. This public apathy poses serious problems for 
criminal justice system 'enforcement, as well as for state tobacco tax 
administrators who are responsible for collection of state taxes on 
cigarettes and other forms of tobacco. 

A. Impact'of'CigaretteSmugg1ing Activities 

Organized cigarette s~nugg1ing is a deliberate and wilful criminal 
act. It is a form of theft, and should be recognized as theft. It 
places legitimate cigarette wholesalers. distributors, transporters, and 
retailers at a competitive disadvantage. Their businesses suffer and 
in some cases failll due to this smugg1 ing. The citizens of the defrauded 
states also suffer because they have to bear a greater tax burden to 
make up for these stolen revenues. The amounts stolen are significant; 
it is estimated that ten states incur losses amountitig tO,more than ten . 
million dollars each year due to the theft of state revenue by Cigarette 
smugglers. 

11 A 1972 report on cigarette smugg1 ing'issued by the State {If New 
York State Commission of Investigation details 'how a trucking ~ompany was 
forced out of business due to hijacking of cigarette 1aden.I'trucks. In 
addition. it reported that over 100 tobacco retailers wera't ou~, of' 
business in 1971, a direct result of declining cigarette 'sales due to 
competition from smugglers. 
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There are secondary i~pacts of cigarette smuggling which contribute 
to the overall problem of crime "in' our society. Cigarette smuggling is a 
modern form of organized criminal enterprise. Bribery and corruption of 
enforcement officials are used to protect these operations; hijacking of 
tY'uckloads of ci garettes is not an uncotmlon occurrence; and even murd.ersY 
ar'e associated with these enterpri$es. These are some of the "side effects" 
of the smuggling of cigarettes. St1~te tobacco tax administrators, responsible 
for the collection of state taxes on cigarettes and other forms of tobacco 
are unable to cope with these problems, and are understandably concerned 
when people look upon cigarette smuggling as a harmless form of artful 
dodging of the law. 

With state tax~s varying from two cents to twenty-one cents per pack 
of cigarettes, between states a few hours travel from each other, the· 
econom"ic incentive for this criminal enterprise is obvious.Y This incentive 
shouid increase in the future because states, counties, and citie$ are 
like~y to turn more and more to excise taxes on non-necessities (especially 
on possibly harmful substances) such as cigarettes~ F,~ced with increasing 
costs for providing. municipal services and welfare benefits at the very 
time when there is increasing resistance to increases in state income taxes, 
in property taxes. and in sales taxes on necessities s.uch as food and 
clothing. cigarette taxes can be expected to rise. Disparities in cigarette 
taxes between states where cigarettes ar.e produced and those in which they 
are consumed t which are more significa.nt to the enforcement problem, may 
well be expected to widen. 

Since cigarette smuggling is based on tax dtsparities, many people 
feel that the simplest solution would be for all states to set the tax 
at the .. arne rate, or for the federal government-'to take over the imposition 
and collection of all cigarette taxes, and then to distribute the tax 
revenue to the states. These seemingly simple solutions are unrealistic. 
If al1'states a~e to impose the same tax, should it be North Carolina's 
2 cents per pack or Connecticut's 21 cents per pack? Even if a median 
tax is suggested, some states will realize revenue wfndfa11s while others 

, Y E•g., "Probe Cop, Cigarette Ring Linked to.Trunk Killing," ct:~cago 
~rlai1y News, December 12, 1973; "Rub Out Accused Hltman En Route to H1S 
Hearing," New York Daily News, November 19, 1975. 

2V In some states the problem is compounded by additional cigarette taxes 
imposed by.counties and ~unicipa1ities. 
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experi rence re wnue shortfall s. And the p,o 1 i ti ca 1 prob 1 ~m of getti n9 
fifty state legislatures to agree on a single tax rate is clearly 
close to impossible. 

If the Federal Government were to take over the imposition ,and .. 
collection of all cigarette taxes," s'ome of these same problems would 
exist. If the revenue was to be shared based on population, windfalls 
and shortfalls- \I/ould sti·ll exist. If it Was based on previous cigarette 
tax revenues, citizens in low tax states would be paying more, but a signifi­
cant fraction of the income would not stay in the state. In other words, 
these seemingly simple solutions are illusory. They would have been of 
value had they been implemented prior to the imposition of taxes by 
individual states, but they are not feasible now. 

States with the highest cigarette taxes are usually those whose 
citizens already bear the highest total tax burden. a·nd there is increasing 
pressure to raise the cigarette tax still further. Such an increase 
can be expected to increase the amount of cigarette smuggling dispropor­
tionately. This will put a much greater burden on tobacco tax adminis­
trators and on agencies charg¢~d with enforcing collection of cigarette 
taxes. FUfthermote, the fiscal pre~sures on states often preclude 
enforcement agencies from hiring additional personnel to control 
cigarette smuggling. Adminis~rators more and more find themselves 
caught in this fi~ca1 v1se. watching increasing amounts of state revenue 
lost to smugg1ing'·but unable to hire sufficient staff to prevent it. 
rhl1~ (;~u~es them 'to turn away from their standard approaches to the 
problem, and to enlist aid from federal, state and local law enforcement 
agencies in developing new approaches and techniques to combat cig~rette 
smuggling. 

B. Criminal law Enforcement in the Area of Smuggling 

Many law enforcement agencies are not aware of the criminal nature 
of cigarette smuggling and what they can do ·to control it. Large-scale 
cigarette smuggling is an organizedcril1l:lnal enterpris~. Police depart­
ments must realize that they will bel' ~a'iled upon increasingly to deal 
with these forms of crime in 'the future. ,They cannot turn their backs 
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on them by saying, lIit's G\ revenue problem" or lithe prosecutor handles 
these cases" (\r III don't know the first thing about that t,ype of crime." 
Police. must learn "the first thingll about these crimes. This guide 
should serve as a starting point to orient police departments about the 
nature of one form of such crimes and what they can do to cope with this 
increasingly important societal problem. It has been prepared to assist 
law enforcement agencies in d'etecting and investigating criminal violl~tions 
arising":,out of cigarette smuggl ing. 

Revenue enforcement agencies are slowly but perceptibly moving toward, 
invocation of applicable criminal remedies, but are not well oriented 
in the criminal implications of violations in this field, or they feel 
that criminal sanctions are more a promise than an actuality. These per­
ceptions do not seem rooted in reality, since occasional det.ermined 

• to' 

efforts to invoke criminal sanctions appear to have met with success, and 
~ 

have been hampered by a minimum of evidentlary or technical legal problems. 
What has limited these efforts among state and local police agencies is 
the low priority they have given to crimes involving cigarette sm~ggling. 
This is due primarily to lack of knowledge of the nature and impact of 
these crimes and of what law enforcement agencies can do to detect, 
investigate, and prosecute these crimes. 

This guide is intended to make available th~ he.retofore scattered 
bits and pieces of law enforcement information and expertise in this fiel~ 

ilThere is very little data available on criminal enforcement'in this 
area, and what has been available in the past has largely consisted of 
newspaper and magazine storles, and bits, and pieces of local experience' 
related in documents such as applications by police and other law enforce-
ment agenci es for funds to support anti -smuggli ng efforts'. ' 

In preparing this guide it was necessary to collect data from many 
diverse sources. The National Tobacco Tax Association and its Committee 
on Tax Evasion provided a firm base of information. Newspaper and magazine 
articles from various parts of the country were reviewed. Questionnaires 
were sent to state criminal justice planning agencies. to state investigative 
agencies, and to state revenue departments requesting information about the 
smuggling problem in their state, the characteristics of smugglers, the 
natur~:of their enforcement effort. and the state laws relating to cigarette 
smuggl'l ng. A 1 though responses were not recei ved from every agency, the 
information was sufficient to provide a reasonably accurate 
picture of the cigarette smuggling problem throughout the nation: its impact, 
its criminal justice implications. the nature and modus operandi of cigarette 
smuggling activities, and measures which might. be taken to combat it. 

It < 

l 
I 
I 

I 
i 

5 

and to provide criminal justice personnel with a resource for investi­
gation and prosecution of Violations. In order to do this. the .following 
chapters will address the nature of the problem and modus operandi of 
criminal Violations; will describe a basic analytic tool to be used for 
analysis and prediGtion of unlawful cigarette smuggling activity; and will 
discuss inv~stigative and prosecutive strategies and potentials in this 
signif.icant criminal justice area. 

In this developing criminal justice area, the appt'oaches. of today 
may well be inappropriate to meet tomorrow's challenges. Therefore this . . \ . 
guide is intended to be a skeleton outline, to be revised and improved as 
more investigatiVe and prosecutive experience is made available. 
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n. THE NATURE, OF CONTEMPORARY CIGARETTE 
'SMUGGlING ACTIVITIES 

Blacl(m~rket smuggl ing is 'caused by:market pressures created by 

unmet demands for a corrmod;ty that car1l10tbe: l,egally filled., ~igarette 

smuggling can be termed a "gray-market'.! form of smuggling because 
. ". ' , 

cigarettes ~re neither illegal (as is herotn) nor rationed' (as were tires 
, . 

during World W&r II) but are taxed at substantially different rates by 

the states. A tractor-trailer.that can,hold1000 cases -of cigarettes~ 
bought l,egally in North Carol ina with a state .tax of '2¢/p&ck (or 20¢/carton) 

and sold at ret&il prices in,Connecticut or Massachusetts with state 

t&xes of 21t/pack will bring a gross profit of over $100,000 from just one 

shipment. Smuggl ing into New York City, Wl1ic~. adds city taxes amounting 

to about 7¢/pack to the state tax of .l5¢1pack tis an even more 

profitabl e venture. Figure 1 depi cts~ and the following table 1 ists. 
the per capita Cigarette sales and tax rate for each state. 

Tax differences among the' states are net the only factors affecting 

the extent of smuggling into a state. Also important ,are the state,'s 

populations (and its smoking habits) i the cigarette taxes imposed 

by the bordering states, the number of roads crossing these borders, the 

] ~\'IS re 1 at i og to ci ga rettes and c.i ga rette taxes. and the nature of the 

enforcement effort. Obviously, no two states have the same smuggling 

problem. 

Despite these dissimi.larities among the states, cel~tain patterns 

begin to emerge in their cigarette smuggling problems. In particular l 

there appear to be fout' distinct types of problems with which sta.,tes 

must deal. These are casu~l ',~i,Q~r,~~t~,'.~~~~91 1n9 ~'organized' cigarette 
smuggling~'ma11~order·purc~ase·6f·cigarettes. and 'purchase of 'cigarettes 

through ta~-free·outlets. 

. §/ A case holds s; xty cartons of "'ten packs each. 
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FIGURE 1. Per Cap'ita Cigarette Sales and Tax Rate 
For Each State (FY 1974 data) 
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TABLE l~ St,ate Taxes and Tax-Paid Per Gapita 
Cigarette Sales (FY 1974 data) 

~ 

Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
D.C. 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Louisiana 
Maine 
Maryland 

. Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 
·New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsyl vania. 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Utah 
Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 

1974 
Tax Rate 
(!UPack) 

12 
8 

10 
17.75 
10 
10 
21 
14 
6 

17 
12 
10 
9.1 

12 
6 

13 
11 

3 
11 
14 
6 

16 
l' 
18 
11 

9 
12 
13 
10 
11 
19 

,12 
15 

2 
11 
15 
13 

9 
18 
13 
6 

12 
13 
18.5 . 
8 

12 
2.5 

16 
12 
1.6 
8 

[Source: Tobacco Tax Counci1.'974] 

1974 
Per Capita Sales 
{Packs/Person) 

108.2 
130.4 
133.1 
109.7 
126.7 
132.8 
112.4 
151.3 
182.7 
136.0 
123.7 
89.3 

125.6 
131.9 
159.6 
116.1 
118.6 
212.4 
129.9 
142.1 
144.8 
124.3 
138.8 
110.6 
117.1 
135.4 
121.9 
110.5 
204.7 
269.8 
121.4 
100.3 
121.6 
227.3 
lHl.S 
122.1 
130.5 
155.8 
114.2 
146.1 
129.7 
108.4 
114.8 
114:7 
75.6 

151.8 
149.6 
98,6 

119.9 
111.8 
145.8 

1 
9 

The most important slT1u,ggl i,ng type from the standpoint of criminal 
1 aw enforcement is organi zed c,i garette smuggl i ng; however. casual 
cigarette smuggling also poses similar enforcement problems. Violations 
stemming from mail-order and tax-free purchases pose different types of 
enforcement problems. They are included to furnish a complete pict'ure 
of the nature of cigarette smuggling, ~nd because of their potential for 
criminal abuse. Each of these is described below, along with the tactics 
and procedures used to evade the payment of state cigarette taxes, and 
avoid detection and prosecution. . t 

A. Casual Cigarette Smuggling 

Casual cigarette smuggling usually takes place across' the borders 
of neighboring states. An individual who may live in one state and work 
across the bOl~der in another state can take advantage of a ci garette tax 
differential between the two states to purchase cigarettes in the low-tax 
sta~e. He may take orders from and furnish cigarettes either to friends 
and neighbors or to co-workers, depending upon the relativa tax of 
the two states. He does not make money on the transaction, or he adds to 
the prices of the cigarettes only enough to pay for his expenses and 
inconvenience. If this is the case, he is and remains q casual cigarette 

. ;muggl er •. 

On the other hand 8 he may add on to the price he pays as much as he 
:eels he can without losing customers or having them turn him in. He 
lay base his prices for cigarettes on what he feels the market will bear, 
,nd go beyond his circle of acquaintances to broaden his base of customers.' 
n such a case, the smuggler is .no longer just doing it as a convenience 
o friends and a,s a means of saving them money or a trip to the other 
tate. In this situation he is looking upon his illegal activity as a 

j ., 
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business; it has become an ~rganized criminal enterprise, of the kind 
described in Section B below. 

Other foms of casual smuggling-are less regular and less frequent. 
A person on vacation or nn business in a state where cigarette taxes 
are low (North Carolina, Virginia, or Kentucky) may bring ,home lower­
cost cigarettes, and one state refers to the "occasional truck driver who 
picks up cigarettes for friends. 1f Thts long-distance casual smuggling 
is not dependent on the low-tax state bordering on the state in which the 
consumption takes place. 

Casual cigarette smuggling is the primary smuggling problem in four 
states; in seven states it is the second greatest cigarette smuggling 
problem. States which increase their taxes relative to surrounding states 
can expect disproportionate increases in casual cigarette smuggling. 

B. Organized Cigarette Smuggling 

There are many different levels at which organized cigarette smuggling 
can occur, depending upon the degree of sophistication of the smugglers 
and of the enforcement agents. The most common form is the regular .. 
purchase of cigarettes in wholesale lots (from a' few cases to truckloads) 
from a cigarette distributor in a low-tax state, their transportation to 
a high-tax state, and their resale in the high-tax state. As has been 
described, many organized smugglers start out as casual smugglers and 
develop their activity into lucrative illegal sidelines; some such 
operations may (Nalve into large-sca,le organized smuggling operations. 
With total taxels on cigarettes (state, local, and sales taxes) over 
twenty cents per pack 11'1 some states, and as low as two cents per pack in 
others, a'person who can smuggle 4000 cartons of ti~arettes in a van or a 
camper and add only ten cents to each pack ($1 per carton) rather than the 
18-cent tax differential will make a gross profit of $4000 on one trip. 
Th~ obvious necessity for such an enterpr'ise is a market for the 4000 cartons 
at a savings of eight cents per pack. 

1. Retail sale of smuggled cigarettes. Naturally, if a larger market 
exists a larger truck could be used with a lower transportation cost and 
a much higher per-trip profit. But the markup will be lower becau~e one 

11 

more level of distributor ;s needed to market the cigarettes. This will 
be true only if the cigarettes are marketed through)11ega1 channels to 
customers who realize that they are dealing in merchandise that is in some 
sense "hot." If the smuggler has access to the nrwmal (legal) cigarette 
distribution system, he can charge the full price. Legal and smuggled 
cigarettes can be co-mingled in'warehouses, vending machines, and retail 
outlets. Cigarette tax stamps ("fusonslf, so-called because the stamps 
are fused onto the cellophane wrapper of a cigarette pack and cannot be 
removed) may be stolen or counterfeited, or metered cigarette stamping 
machines may be stolen, tampered with or duplicated, in order to make 
it appear that the state cigarette taxes have been paid. An enforcement 
agency reports: IIA recent investigation by this department uncovered a 

,large-scale operation, in which 30,000 cartons were seized (unstamped); 
in addition, three Pitney-Bowes [metered] machines and ),IKS were seized. 
This group Was using forged stamping machine head, using tax number of 
large distributor. Investigation indicates that cigarettes when stamped 
were being disposed of through licensed wholesalers and retailers [sic]." 

To aid smugglers, wholesa~ers in North Carolina are alleged to have 
"run their meters [used to place th~ North Carolina stamp] without stamping 
the cigarettes. In this way the state got its tax money and I got 
cigarettes without any stamps," according to one .. smu9.g1er. In addition, 
in a number of states "bootlegged cigarettes are sold without any attempt 
to conceal the fact that t?ley are not tax paid." These are just some of 
the ways of se11'ing smuggled cigarettes through retail outlets. 

Large-scale smugglers may also integrate their operation vertically. 
They may control retail outlets and vending machines in the high-tax 
state, and acquire, a cigarette distributorship as well. In addftion, one 
state reports, "it ;s alleged that organized smugglers have 'bought into' 
legitimate sources of supply in low tax states." 

2. Techniques of smugglers for reducing the risk in transport. 
Movements of larg~ amounts (e.g •• trailer-truck size) of cigarettes ar.~ 

risky~ Unless the smuggler can move· these smuggled. cigarettes into normal 
channels, more people are involved in their distribution and the 
requisite secrecy of the. operation' becomes harder to control. The seizure 



12 

by enforcement agents of a ~amp~r filled with cigarettes can be made 
'. up in four or five trips, but the seizure of a ·large truck is costlier. In 

one jurisdiction, "most smugglers in the area have switched from large 
truck shipments to vans-containing 4000-4500 cartons, thereby limiting 
potential loss in arrest situations." In addition to the risk of seizure 
of the smugglers, if the activity is traceable to a legitimate distributor 
his business license is placed in jeopardy. 

Organized smugglers also use legitimate transportation facilities 
to move cigarettes from low tax states to high tax states. Confederates 
in low tax states purchase cases of cigarettes, wrap and send them to 
associates in the high tax states, using interstate buses, railways, and 
parcel post. Although transportation expenses are higher than for bulk 
shipments, there are advantages in not having to worry about interdiction 
and confiscation of the bulk shipme~ts and the vehicles transporting t~em. 

There are three ways a large-scale smuggler can reduce his risk 
when smuggling large truckloads of cigarettes. As mentioned, he can 
steal, forge, or counterfeit tax stamps and/or co-mingle the smuggled 
cigarettes with properly purch~sed cigarettes (or with properly stamped 
but hijacked cigarettes). 

A second alternative is to corrupt enforcement agents. Three 
states have reported that investigators within their states were dismissed 
or indicted because they were paid off to turn a blind ~ye toward smuggling 
activity or to steal tax stamps for distributors. 

A third method used to reduce the risk of seizure of large loads of .... 
cigarettes is to employ classical smuggling strategms: purchases of 
cigarettes are made in cash, so that no records exist of the transaction; 

• 
waybills are forged or doctored to disguise the true size of the load of 
cigarettes in the truck. if a cOlTlTlon carrier is used; cigarettes are. loaded 
at'night or in secret, into trucks. vans. campers, mobila homes, or cars. 
(It is alleged that even boats and airpl a.nes have been used to transport 
cigarettes.) Vans and campers used for smuggling have been found with 
bicycles and boats lashed outside the vehicles and with young children 
inside, to give the appearance of having been on a vacation trip. 

License plates are switched, signs on th~ trucks are changed, loads 
are camouflaged. tractors are switched. trucks are off-loaded at 
pre-designated drop points for reloading onto other trucks, back roads 
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are taken. and lead and tail cars are used to protec't the!9argo and 
spot attempts by enforcement agents to trail it. One state enforcement 
agency has had problems with s"1ugglers' "highly sophisticated comnunications 
system which they use to alert drivers en route int6 of check 
points or surveillance operations." Trucks are often rented. to minimize 
the risk of seizure of the smugglers' vehicles. The types of precautions 
taken by the smugglers depends on the nature and extent of the enforcement 
effort. 

Cigarettes are sometimes off-loaded into smaller trucks and vans. 
into secret warehouses. or into private homes. if it is necessary to 
store them for a while. Smuggled cigarettes even have been found in a 
"hidden passageway behind wall in home." 

Despite the fact that cigarettes are a legal commodity. in many 
states with smuggling problems the bulk of the bootlegged cigarettes 
never come to light in legitimate commerce. In these states cigarettes 
are distributed literallY off the tailgate of the trucks and vans, wherever 
the smuggler finds a grotlp of customers eager for a bargain: apartment 
houses, office bUildings, factories, and taverns. In thesecases' the 
purchasers as well as the smugglers are evading the law and are liable to 
cr;m.inal prosecution.§! . 

One factor should be rec!lgnized concerning cigarette smuggling. 
There is. a pal;city of reliable information on the subject, and the 
descriptions giVen in this report may only be the tip of the iceberg. 
To determine the full extent of smuggling is'a real challenge for law 
enforcement agencies. Although many states report that most of their 
smuggling is casual smuggling, there may also be a significant amount of 
organized smuggling which never surfaces. Ten states report that 
organized cigarette smuggling is a major problem for them; this may be 
the case in other states which are unaware that the smuggling is going 
on. 

§/This would apply in states where Cigarette tax evasion is a 
crime. In some states it is a civil matter. See Chapter IV for a 
summary of state laws. 

'I' 
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C. Mail Order Purchase of Cigarettes 

In order tD run their businesses effectively. both casual and 
organized smugglers must know how to avoid detection in the state in 
which t!tey make their sales; they must know how to distribute the 
cigarettes quickly in the state; and they must be able to build up a 
sufficient clientele for baot1eg cigarettes surreptitiously, without 
stirring up law enforcement or state reVenue officials. All of these 
considerations make it more likely that the smugglers will be residents 
of the high tax states; an outsider Itdoesn't know the territory.1I 

However. residents of low tax states have seen and taken the 
opportunity to cash in tm the bootleg cig.arette business. Many cigarette 
mail-order houses have been set up. primarily in North Carolina. specifi­
cally to avoid taxes in high tax states.ZI Advertising campaigns are 
mounted in these states. using leaflets containing a list of prices for 
cartons of cigarettes considerably lower than the retail price. The 
1e~f1ets may include some statement to the effect that the state and 
local taxes have not been included in the price, and that the customer 
is liable for these taxes. In other words. this scheme is a con game 
which relies on the greed of the customers and their willingness to try 
to avoid paying the cigarette taxes. 

The Jenkins Act (15 USC 375-378). enacted in 1949. was passed to 
prevent this fonn of tax evasion. It requires persons who ship cigarettes 
to other states to notify the tobacco tax sdministrators in these states 
of the names and addresses of the recipients. and ·of the quantities, 
brands, and dates of mailing.§! In the late 1960s, when state cigarette 

liAlthough residents of the ;ow tax states are necessarily involved 
in these businesses, it has been discovered that many of them were set up 
by residents of the high tax states. 

§!The Jenkins Act also requires a business to provide tobacco tax 
administrators with its name, principal place of business. and the names of 
officers of the business. This was apparently done to prevent.people or . 
businesses prohibited from doing business in a state from settlng up shop 1n 
another state and conducting their busine.ss by mail without the knowledge 
of the administrator, who normally controls the licensing of these businesses. 
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taxes began to climb appreciably, federal authorities in some juris-• 
dictions began to prosecute violations under the statute (a misdemeanor); 
they have also begun to prosecute violators for mail fraud (a felony) 
in those cases in which recipie~ts have not been advised of their 
liability for state and local taxes. 

Of course, once the customers pay state and local taxes on the mail 
order cigarettes, the advantage of mail order is eliminated.21 If ,the 
customer list is transmitted to the state tobacco tax administrator. who 
follows up by letter, telephone, and/or a visit, most of the taxes will , 
be forthcoming and the mail order business dries up. 

Three states have indicated that this is their major cigarette tax 
evasion problem. 

D. Purchase of Cigarettes Through Tax-Free Outlets 

Although tax-free purchases are treated separately from casual and 
organized smuggling in this reportw they often overlap. Large truckloads 
of untaxed cigarettes may cross the border between a state and a tax-free 
jurisdiction within it, for example. an Indian reservation, just as they 
cross the border between two states with different tax rates. Other 
tax-free cigarette outlets may also become smuggling sources. This 
section gives an overview of. the types of tax-free outlets and their 
relation to cigarette smuggling. 

There are three primary avenues of avoiding taxes by purchasing 
cigarettes from tax-free jurisdictions. They can be purchased at 
international ports of entry. at military post exchanges (PXs), or on 
Indian reservations at Itsmoke shops.1I 

No state has reported on any major smuggling. effort through inter­
nationi

1
a1 po~ts of '~ntry, although some violations may occasionally occur. 

21Cons idering the costs of postage and handling, the retail cost is 
probably lower than the mail-order when all the taxes are paid. 
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One state has found that there i~ a significant amount of cigarette smuggling 
. from across the border in Me~ico. Apparently cigarettes are shipped from 

the producing states to distdbutors .across the border from which they are 
smuggled in. 

Ci garettes purchased thro,ugh PXs are presently unta.xeq by sta{;es. 
. Most such purchases are small-scale, on the order of a few cartons for 
consumption by military personnel and their families, but are. also 
purchased for friends. Although most indivjdua1 violations ar-e minor, 
in some states the aggr'egate viol at.ions cOhsti tute a serious prob1 em. There 
have also been major abu~es of the PX privilege, both. by customers and 
emplqyees of PXs. Cases of cigarettes have been purchased from military 
PXs for resale to civilian customers. Beca~se of the potential for abuse, 
and because military pay increases have made these PX tax exemptions super­
fluous, the Advisory Commission on Intergovernmental Re1ationslQ/ concluded 
6n September 19, 1975, that "the current exemption of on-base sales to 
military personnel should be removed. The Conmission there'fore recommends 
that the Congress give early and favorable consideration to legislation 
amending the Buck Act to allow the application of state and local sales and 
excise (including tobacco and liquor) taxes to all military store sales 
in the United States. 1\ " 

The third form of tax-free purchase of cigarettes, from Indian smoke 
shops on Indian reservations, is a major problem in the western states. 
State tax revenue laws,are not applicable on Indian reservations.W 

"', 

Court cases in'ldaho, Mon't~a, Nevada, New Mexico, and Washington have 
reaffirmed this exemptioni In addition, injunctions have been issued by 

lQ/The Advisory Committee on Intergovernmental Relations is an indepen­
dent bipartisan body, consisting of representatives of federal, state, and 
loc~l government, as well as public representatives, which has responsibility 
for identjfyJng and analyzing the causes of intergovernmental conflicts and 
recommending ways of strengthening and improving the American federal system. 
Its work is supported by funds from the federal budget. 

'WIt should be noted that purchasers not residing on reservations may 
be subject to state use taxes when they leave reservations with their 
purchases. 

if 
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state and federal courts enjoini,ng states from interfer.ing with. trade 
on Indian reservations. In some,p1aces, political pressure has prevented 
states from setting up roadblocks at reservation borders to apprehend 
non-Indian smugglers who make large-volume purchases. 

Major purchases of ~i~arettes from Indian smoke shops operate in 
much the same manner as smugglers from low tax states: frequent route 
changes, using back roads, distributing the cigarettes quickly from 
changing distribution points. Some five'or six states consider this 
form of smuggling to be their major cigarette tax evasion problem. 

\ 

* * * 

In sunmary, then, there are a number of forms of cigarette smuggling. 
Casual smuggling, especially into a contiguous state, is a problem in 
all parts of the country, from Washington to Texas to Massachusetts to 
Florida. If left unchecked, it will often escalate into a major criminal 
~nterprise. Large-scale and highly organized smuggling has manifested 
itse1imost clearly in northeastern and midwestern states. Because 
of increased federal a ttenti on, mail-order tax evas i on is on the decl i ne, 
but still is prevalent throughout the country. Among the types of tax 
evasion due to the existence nf legitimate tax-frae sellers of cigarettes" 
PX violations can be reduced by implementing the ACIR recommendation; but 
sales through smoke shops on Indian reservations are a growing problem in 
the western states, especially in the Northwest. This problem leads to 

" ' 

'major casual or organized smuggling activity in these states. In other 
words$ over half of the states experience considerable losses of revenue 
due to criminal cigarette smuggling, sometimes amounting to tens of 
millions of dollars per year -- losses which require states to reduce 
their services to their citizens or compensate by raising revenue'in 
other ways. 
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'" III. ESTIMATING THE PREVALENCE OF CIGARETTE 
SMUGGLING, HOW AND WHY 

Police and prosecutors will be called upon to devote investigative 
and prosecutive resources to the cigarette smuggling area, and tax 
collection agencies will have to make similar decisions with respect to 
the detection and investiRa~an of cases with criminal potential. Decisions 
as to whether to devote Nsources to this enforcement problem, and how much, 
will necessarily depend on judgments as to the magnitude of the problem 
within one's own state. 

All crimes are not reported to police. If this is the c~se when a 
person has been the vi ctim of a robbery or burgl ar'y, it is even more the case 
when all the parties in a particular illegal transaction want it to remain 
a secret. In ather words, in the absence of victims who themselves 
complain to the police, one cannot rely on this means of determining the 
nature and extent of cigarette smuggling. 

One could perhaps look to other forms of smuggling to see how law 
enforcement Officials determine their nature and extent; in pay'ticu1ar, one 
could look at the smuggling of alcoholic beverages during Prohibition and/or 
narcotics at present. In both cases indicators of the smu~J1ing used were 
limited to measures of enforcement activity: number and size of seizures 
or number of arrests. These are poor indicators of the extent of smuggling. 
What they actually indicate is the priority attached to the criminal 
activity by law enforcement officials; the higher the priority, the greater 
the enforcement effott. for example, if heroin seizures decrease from one-' 
year to the next, it does not necessarily indicate that-~nforcement agencies 
are more successful in redlic;n~ heroin traffic; it may mean that there is 
less heroin traffic, but it may also mean that the traffic is getting 
harder to stop. 

~hsome cases these indicators, seizures and arrests, may be the only 
avaii:~ble measures because of the inherent difficulty in obtajning any other 
rel iable first-hand information bearing on the extent of smuggl ing. But 
this rt:;not the case for cigarette smuggling. Unlike alcohol (during 
Prohibition) and narcotics, cigarettes are not illegal. Tt\erefore we have 
reliable data on sales: we know how many digarettes are sold annually 
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in the entire United States anrl in each state, based on statistics 
compiled by the U.S. Department of Agriculture and the Tobacco Tax 
Council. Thus we have a starting point of relatively reliable data to 
help in estimating cigarette smuggling. 

A. A General Indicator of Cigarette Smuggling 

One general indicator used by state tobacco tax administrators to 
estimate the value of cigarette smuggling is to compare the state per capita 
tax-paid cigarette sales with the national rate. For example, in FY 1974 
the per ~apita sales of cigarettes in the United States was 141~7 packs per 
person. Utah's per capita sales were 75.6 packs per person, 'the lowest in 
the United States. Thus, people are buying fewer than average cigarettes 
in Utah, and the assumption might be made that Utah residents are buying an 
average of 66.1 (141.7 minus 75.6) packs per person on which taxes were not 
paid. 

Care must be taken in interpreting this indicator in any such way. A 
lower than average per capita cigarette sales in a state does not always 
mean that the citizens are ~mugglipg cigarettes into the stat~, and a higher 
than average per capita cigarette sales does not always mean that people 
are buying cigarettes there to be smoked elsewhere. One must include other 
factors in interpreting the indicator. For example, the population of 
Utah is predominantly Mormon, and a very high proportion of Mormons do not 
smoke. 

The state with the! next lowest per capita cigarette sales rate is 
Hawaii (89.3), which has a much higher proportion of its population in the 
military than any other state; thus, a large fraction of cigarettes consumed 
in Hawaii might well be untaxed sales which do not appear in the statistics. 
The next lowest state tax-paid per capita cigarette sales is for the state 
of Washington, with 98.6 packs per petson. In this instance there is a 
strong case, for assu!'1ing that the bulk of the dJfference between the state 
sales rate \~nd the national rate i.s due to smugg1 ing: Washington's tax on 
cigarettes is 16¢/pack~ while neighboring Oregon and Idaho have taxes of 
9¢ and 9.l¢, respectively; and there are a number of Indian smoke shops 
which sell about 35 mill ;on packs of cigarettes a year. predominantly to 
non-Indian customers. 

Three states have tax-pcdd per capita sales greater than 200 packs per 
person: New Hampshire (269.8), North Carolina (227.3); and Kentucky (212.4). 
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It 1.s well ... known that a substani;jal fraction of cigarette sales in North 
Carolina and KentuckY are to people who smuggle them to high-tax states. 
New Hampshire's high per capita sales c~n probably be explained by: the 
5¢ tax difference between it and Massach,\lsetts, the closeness of its 
southern border to the Boston metropolitan area, and a significant: amount 
of tourism year-round. A list of state taxes and tax-paid per capita sales 
for FY 1974 is given in the table at page a. above. 

The per capita sales indicator, when properl~ interpreted; is a useful 
guide in evalua,ting the effect that enforcement activity has on smuggling. 
For example, merely finding that per capita tax-paid sales has increased 
(or decreased) in a state doesl1ot, mean that 'enforcement is improving (or 
dec1ining). There are several preliminary inquiries which must first be 
made. Has 'that state increased its cigarette tax? This would normally 
decrease per capita sales. Have neighboring states or producer states 
(North Carolina, Kentucky and Virginia) increased the1f taxes? 'This would 
normally decrease the smuggling into that state. Or has there been a 
national change in per capita sales? This would presage a general change in 
smoking habits, due to demographic changes in population or possibly to 
cigarette or anti~c;garette advertising campaigns. Changes in a state's 
per capita tax-paid cigarette sales should not automatically be assumed to 
be due to enforcement activity. 

One con also use a more sophisticated general indicator of smuggling 
tha~ merely comparing tax-paid cigarette sales rates. A computer model of 
the smuggling process has been developedlf/ which takes into account each 
state's population, cigarette tax rate, bordering states' tax rates, and 
geographic location (;.e., relative proximity to low-tax states). This 
model can be used to estimate the amount smuggled inio and out of each state 
and its impact on a state's revenue. It can also help determine the effect 
that a change in a state's cigarette tax rate (or in the tax rate of another 
state) will have on its revanue and smuggling patterns into and out of the 
state. 

}gf , . 
LEM C i\computer program has been developed which can be obtained from the 
de'b d~al Justice Reference Service. The underlying mathematics are 
'G~~y\"1M'ae"'k tn,acPaperd.bY M:O. Maltz, "On the.Estimation of Smuggljng in a 

Ie. ommo, ty," Operations' Research (in press). 
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B. Specific Indica~ors of Smuggling Act~vit.Y. 

Aside trom this general indicator of smuggling, the tax-paid per capita 
cigarette sales rate, a law enforce~ent officer should be av/are of specific 
indicators of smugg'ling activity which may be encountered in his jurisdiction .. 

If one state borders on another state Which has a s'!gnifican.;tly lower . 
tax (3¢ to 4¢ per pack), there are probably cigarette ret~i'ers just over 
the border in the low tax state. If smuggl ing is pt~evaletr1t, many of 
the vehicles parked in front of the premises of these over-the-border 
retailers wi1l be trucks, campers or vans licensed in the higher tax 
state. 

• Although it will not 'be openly advertised, the avai1abiq';ty of 
cigarettes at ilbar.gain prices ll will be circulated by word of mouth, in bars, 
factories, office buil dings, apartment hou'ses ~ and other' popul ati on concen­
trations. The need for a large number' of customers to buy cigarettes all 
but eliminates the possibility of keE!ping the transactions secret. Using 
routine investigative techniques, law enforcement officials should be able 
to determine whether and where this is occurring in their jurisdictions. 

In many states contraband cigarettes are mixed with tax-paid cigarettes 
in retail outlets and vending machines, either stamped with counterfeit'or 
forged tax stamps or in some instances with no stamp or with the tax indicia 
of another state. Although it is difficult for a non-expert to spot 
counterfeit or forged stamps, cigarettes which are unstamped1llor stamped 
by another state are blatantly illegal )..1.1 Merely turning a pack of 
cigarettes over to see whether it is properly stamped is a simple but 
effective means of determining whethE!r this type of cigarette smuggling 
activity is occurring. 

To summarize, the general ·lndicato~? de$cribed in this chapter is 
usef~l in determining the ~xtent of the cigarette smuggling problem; the 
specif'ic indicators described above can assist. in determining the nature 
of the problem. Together these indicators c~n be helpful in determining the 
degree to which enforcement activitij~s may be needed. The following chapter 
dea1s with enforcement activities employed to combat different forms of 
cigarette smuggling. 

, "3/ 
~Three states, Michigan, Hawaii and Alaska do not require cigarette 

packs to be stamped.- '. 

~Cities and counties which inlpose additional taxes on cigarettes often 
'require additional stamps on cigarette packs. 
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IV. COMBATTING CIGARETTE SMUGGLING 

The previous chapters have described the differing forms of 
cigarette smuggling and 'indicators which can be used to determine whether it 
;s prevalent in a state or local jurisdiction. This chapter looks at 
strategies and tactics which are employed to combat smuggling. The methods 
used depend upon the forms of smuggling and upon the point of ~nterdiction 
in the smuggling "pipeline." Described below are the means used by state 
and local enforcement agencies, the types of interstate efforts initiated, 
the merits of liaison with Federal enforcement agencies, and the results 
of such enforcement efforts. 

A. Enforcement 'Activity Within 'States 

In some states, tax enforcement,a.gents 'do not have the p0wer of 
arrest. They must rely on obtaining the cooperation of other state agencies 

'or of local law enforcement agencies to effect arrests. Since'contraband 
cigarettes are transported and distributed as quickly as possible to 
minimize the risk of apprehension, this coop~ration,is essential. A~so 

essential is the knowledge by these ,law enforcement officials of the type 
of enforcement activity which can prove. useful. 

State investigators use a number of different methods to counter 
cigarette smuggling. In general, it is easiest to detect the smuggling 
at the. points where it emerges from hiding, either before the crime is 
committed (that is, at the legal source) or when th2 cigarettes are 
distr'ibuted to the customers. If a neighboring state is a source, 
surveillance may' be kept of vehicles parked in fr~nt of cigarette distri­
butors and outlets in the neighboring state. License plate numbers can be 
telephoned ahead to enforcement agents who wait for the vehicles to recross 
the border lOAded with ci garettes to arrest the- occupants, sei ze the . 
contraband cigarettes, and, often, confiscate t~e'v~~icle. Similar 
methods can be' used in combatting smuggling from smoke shops on India.n , 
reservations. It should be noted that these tactics do not violate Fourth 
Amendment prohibitions against illegal search and seizure. See Sectio~ 
V, D, be,l ow. 
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The larger the load of cigarettes, the. greater th~ risk of being 

caught. Informants can be helpful in ascertaining when and where truc.ks are 
to be loaded in the low ta~ state. Law enforcement officials in the low 
tax states are also good sources of information, although some hesitate to 
offer this cooperation for fear of hurting the legal business of loca~ 
sellers. Others feel that unless'they cooperate to eliminate smuggling 
their (low tax) states will become a haven for these smugglers, whose 
criminal behavior does not stop at evadi,ng the taxes of the high tax states. 
Although the smugglers' initial activity may seem fairly harmless. (to 
the low tax states), once a foothold is gained they are difficult to 
dislodge. 

Informants are also helpful in ascertaining when and where cigarette 
deliveries are to be made. Since customers must be notified of th~ 
location and time at which their orders can be picked up, they can also 
be a fruitful source of information. 

Surveillance and arrest of vehicles on the road is another enforcement 
practice. Since it involves interstate operations, this practice is 
discussed in Section B below • 

Coordination' among enforcement agencies within the state is necessary, 
especially if it is suspected that the smuggler is part of a larger 
organization. Th1scoordlnation should involve 'law enforcement agencies at 
the local, state and Federal' levels. Most local police'departments cannot 
be expected to have the legal and technical expertise to uncover a large~ 
scale smuggling operation. On the other hand, local police agencies, with 
their knowledge 'of local people and conditions, are in a position to make 
unique and esseni~al contributions to the detection, investigation: and 
prosecution of such smuggling activities. 

C09rdination among the ·different agencies that comprise a sta~e's 
criminal justice system 'IS also necessary. Interagency cooperation, requi~es 
a broad base of common understanding of the significance of this crime problem. 
Such a base does not necessarily exist in every jurisdiction. For example, 
one state reports, "Judges are extremely lenient. 1I From another 'state: 
"Since criminal cases'are handled at the county level (prosecutor and judges), 
exposure to any i'ndividual is very limited •. The largest problem [in interagency 

;., 
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coordination] arises from 'lack :If knowle,dge of our law by individual 
. judges and/or prosecutors. 1I From a third state: "We have attempted 

to educate and indoctrinate the prosecutors in this state to the large 
financial profits reaped from these i",ega' ventures. Their cooperation 
has become increasingly better." The payoff from cooperation was 
expressed by a state revenue office in this way: "About forty percent 
of our cases result from assistance or information from other law 
enforcement agenci es • " Sped a 1 efforts mlls t be made to ori ent prosecutors 
~ith respect to the smuggling problem, and court presentations should be 
carefully designed to convey the full significance of these cases to 
jud~es who preside over them. 

To achieve this coordination among law enforcemept agencies, the 
New Jersey Division of Taxation enlists the help of every police 
department in the state. Its staff lecture regularly at the state p~lice 
academy, where local police are also trained, so that all new police officers 
are reached. Also, New Jersey statutes provide that any fines that are 
assessed are retained by the jurisdiction in which the violation takes 
place, which helps immeasurably in 'Obtaining (and retaining) local police 
cooperation. 

B. Interstate Enforcement ActiviJ~ 

P'lanning operations to count(~r cigarette smugglin'g is less complex. 
than parallel anti-narcotics operations because cigarettes are produced, 
sold. and consumed within the borders of the United States. However, ~he 
very nature of the problem, which arises from differences in states' tax 
r~tes .m(lkes interstate cooperation all the more desirable. Such cooperation 
has been the rule rather than the exception; coordination among states has 
been accompl i shed on an informal state-to-state basis and through the. 
National Tobacco Tax Associa1;ion. In addition, two interstate organizations 
have been formed to coordinate enforcement activity directed ,against 
cigarette smuggling, The Eastern Seaboard Interstate Cigarette Tax 
Enforcement Group (ESICTEG) consists of nine members -- Connecticut, 
Del aWiu'e. Maryl and. Massachu.setts. New Jersey. New York State. New York 
City, the ,Northern Virginia Tax COl1ll1ission, and Pennsylvania •. It was 

I 
I 

~ 
. ~ 

~ 
~
: 
! , 

I 
I ~ 

I 
I 

. 25 

created in August 1974. The Interstate Revenue Research Center (IRRC) 
is an LEAA-funded consortium of five states -- Illinois, Indiana, Michigan, 
Minnesota, and Ohio -- which'started operations in early 1975. 

The ESICTEG is engaged in joint surveillance operations using 
manpower and equipment provided by its member states. Operations are 
conducted in producer states and in the states into which the cigarettes 
are smuggled, with the cooperation of local authorities. Information is 
obtained about major purchases of cigarettes by suspected smugglers. 
Surveillance is ma,intained ort cigarette distributors who have a large 
volume of transactions with out-of-state customers. T8ams of investigators 
from the member states follow vehicles with large loads of cigarettes, and 
inform the appropriate law enforcement officials of the whereabouts 
of the truck and its presumed route. Arrests may be made by the investi­
gators or by the local authorities, depending on whether a member of the 
investigative team is authorized to make arrests in that state. Although 
the ESICTEG has already met with some measure of success, it has been 
hampered to some extent by its mUlti-state character: each state has its 
own radio communication frequencies and, for example, a.New York car cannot 
communicate with a Pennsylvania car when taili.ng a truck through New Jersey; 
nor can either car communicate with New' Jersey state enforcement official s. 

The IRRC.does not make ,use of enforcement personnel from its member 
states~ but htres and controls its own field~staff, who are predominantly 
retired Federal investigators. It also employs liaison officers in each 
state, to assist in the exchange of information and to foster cooperation 
between the. local police departments, state enforcement agencies, and the 
IRRC. The investigators spend the bulk of their time in the producer 
states, North Carolina, Kentuc'kY and Virgini,a, building up contacts with 
informants and wi th 1 aw enforcement authori ti es. Thei r method o'f 
operation is similar to that of the ESICTEG, but they have no power of 
arrest. This makes it essential to have strong liaison with the member 
states. COl1lJ1unications between the field investigators and the member 
states are funnelled through IRRC an~the liaison officers. 

Althoug~. most of their investigative activity is understandably 
focused on cigarette smuggling into their respective member states, both 
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the ESICTEG and the IRRC o~~asionally come across information about 
smuggl ing into non-member states"~ Both organizations share such infor­
mation with the appropriate law enforcement agencies in these non-member 
states. 

As in the case of intra-state enforcement, inter-state cooperation is 
necessary in suppressi'ng organized cigarette smuggling. For example, an 
agency inVestigating an illegal distribution network within its state 
would want to track all shipments entering the state. If the agency does 
not have the cooperation of agencies in neighboring states through which 
the shipments travel, it will find it ~ifficult to track the shipment. 
In addition, a major drive for arrests within these neighboring states 
will make. it harder to trace the distribution network since the smugglers 
would then take .greater pains to cover their tracks. Therefore, cooperation 
among neighboring states is not only desirable, but essential. 

C. Federal Liaison and Sources of Assistance 

By virtue of its responsibility for enforcing the federal tobacco 
laws, the Alcohol, Tobacco and Firearms Bureau of the U.S. Treasury 
Department ;s a good source of information concerning state'cigarette 
tax violations. Many state tobacco administrators maintain contact with 
the ATF Bureau. Also, it should be noted that the U.S. Postal Inspection 
Service investigates mail fraud violations arising from the operations of 
mail order houses; the basis of these investigations is the failure of 
the sellers to. advise their customers that ordering by mail does not 
relieve them of their cig(lrette tax liabilit.Y~.l.§/ Misdemeanor convictions 
have also been obtained for violation of the Jenkins Act (18 usc 375-378), 
requiring !'nail order houses to supply lists of customers and quantities 
shipped to the tobacco tax administrators in the recipient states. 

Cigarette smugglers identified in state investigations should be'made 
known to the I nte 11 i gence Di v;j s i on of the I nterna 1 Revenue Servi ce, even 
if all the elements ,of a.smuggling violation cannot be proved. Cigarette 

·'9 .l§!lIUniformity Urged in Cigarette Levy, "New York Times, October 20, 
. 75. p. 26. . 
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smugglers are liable .for criminal prosecution for tax evasion if the 
income from cigarette smuggling is not reported. 

The federal wire fraud statute may also help to combat cigarette 
smuggling. If cigarettes are ordered by telephone from legitimate 
cigarette distributors in North Carolina. telephone toll records and 

~ 

distributors' testimony can be used as evidence that the i'nterstate 
telephone system was used to defraud a state of tax revenue. The Federal 
Bureau of Investigation has investigative jurisdiction with respect 
to the federal wire fraud statute. 

D. Results of Recent Enforcement Efforts 

Even when differences in states' tax rates and revenue losses are 
taken into account, there is a great deal of variation in the impact 
state enforcement efforts have made on cigarette smuggling. Not all states 
with significant cigarette tax revenue shortfalls perceive the problem 
equally or give it the same enforcement priority; other enforcement 
problems may appear more pressing than cigarette smuggling. 

Those states which have made the suppression of cigarette smuggling a 
high priority enforcement objective have had mixed results. Where major 
enforcement efforts have been made. some states have had significant numbers 
of convictions and others have had little to show for their efforts. While 
criminal charges almost always lead to convictions, according to the reports 
we have received from revenue departments throughout the country, few 
smugglers are charged with criminal offenses~l§! Local and state police 
show a low level of awareness of the criminal aspects of cigarette 
smuggling. Despite extensive powers to seize and confiscate vehicles, and 
much discussion of this power on the part of revenue agencies, in only a 
few states does this power appear to have been used to any great extent. 

JilIn fairness. it could well be that the revenue departments are 
loath to press criminal charges because of the known or suspected lenience 
of judges in sentencing convicted cigarette smugglers. Criminal charges 
may be invoked only in cases of flagrant and repeated violations or only 
when there is some collateral charge, e.g., bribery,which they are sure 
will result in a convicUon. Invoking 'the criminal remedy in all cases 
in which it could be applied might well be counter-productive. 
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In one jurisdiction which has achieved significant numbers of con­
victions in this area, its~chief enforcement officer made the point that 
an important step to achieving results is to "get agents with law 
enforcement backgrounds, not tax examiners who are intrigued with law 
enforcement," and to "train the agents as you would policemen in all 
phases of investigation and constitutional law with emphasis on s'earch 
and seizure." 

A number of states which have devoted major efforts to the task have 
found the result to be a substantial number of arrests, seizures and 
convictions. However. there seems to be no clear-cut relationship 
between increased enforcement effort and decreased revenue losses. These 
states appear to be successful in interdicting major organized smuggling 
efforts and hindering their growth. but they seem overall to have little 
effect on the totality of cigarette smuggling. 

This does not mean that enforcement agencies should abdicate their 
responsibility to enforce the criminal laws in this area. The detection, 
prosecution, and conviction of smugglers is and will remain an important 
part of any strategy dealing with cigarette smuggling, especially with 
respect to the suppression of organized smuggling. In those jurisdictions 
which have what appears to be a significant organized smuggling problem, 
revenue agencies will have to 'learn more about criminal law enforcement and 

f give it high priority; police agencies will have. to respond by working with 
revenue agents and bringing their investigative expertise to bear on this 
growing crime problem. If both revenue agencies and police work together 
on this problem, enforcement efforts are likely to have a significant 
impact on organized cigarette smuggling. 

E. Enforcement Checkl is t 

A checklist has been prepared as an aid to law enforcement personnel 
in combatting cigarette smuggling. It is shown in Figure 2. It lists 
various types of cigarette smuggling. sources of possible information about 
the presence of smuggling, and appropriate measures which can be taken 
against the various types ofsmugg1ing. The list is doubtless incomplete, but 
should serve as a useful starting point for initiating anti-smuggling law 
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enforcement activity. Law enforcement agencies are urged to check with 
their state revenue enforcement ,agencies as well in specific cases. 
Coordination and sharing .of information is essential to prevent one 
agency from making a low-level arrest and thus spoiling the chances of 
making a case .against high-leve( smugglers. 
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FIGURE 2. sENFORCEMENT CHECKLIST 

Cigarette Sources 

Contiguous States 

Indian Reservations 

Military PXs 

Mail Order 

Producer States 

Ci~arette Outlets 

Surreptitious 
Distribution 

Vending Machines 
Retail Outlets 

Cigarettes il! .. Transit 

Targets o'F 
OpportUI1ity 

, 

INDICATORS 

Cigarette outlets just 
across border 

Smokeships, Jenkins 
Act reports from other 
states 

Word-of-Mouth Informants 

Leaflets, Oreer Blanks, 
Word-of-Mouth Infonnants 

Large Tax Losses 
(general indicator) 

Word-of-Mouth Informants 

Check packs for cQrrect 
starripl and for fOrgeries 

.:;,:?~? 

Traffic stops, etc., in 
which large quantities 
of c.i garettes are 
visible 

*Coordinate with State Revenue Enforcement 
Agency 

ENFORCEMENT MEASURES 

Surveillance, radioing 
license plates ahead, 
informants in other 
state, law enforcement 
cooperation in other state 

Surveillance, radioing 
license plates ahead 

Surveillance, Request 
Post Commander to limit 
sales 

Prosecution under Jenkins 
Act or Mail Fraud Statute, 
if applicable 

Interstate action to 
obtain law enforcement 
cooperation in producer 
states and to develop 
i nfonnants • 

Surveillance and arrest* 

Seizure of vending machines* 
and contraband cigarettes* 
Check invoices to detennine 
supply outlet* 

Check for proper paperwork. 
Notify state revenue enforce­
ment agencies. If there is 
probable cause to'be1ieve 
that a criminal violation has 
occurred (under sta\te law) 
the vehicle may be impounded 
as an instrumentality of the 
crime. or for forff~i ture as 
carrier of contraband (when 
state laws authorhe). 
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V. LEGAL CONSIDERATIONS FOR THE INVESTIGATOR 
OF CIGARETTE SMUGGLING 

States are far from uniform in their treatment of cigarette smuggling. 
There is a great degree of variation in the laws prohibiting direct 
smuggling, and in the jurisdiction and powers of the agencies charged with 
enforcing these prohibitions. These variations are described below as are 
the legal considerations relating to search and seizure and to informants' 
testimony. 

A. Survey of State Cigarette Acts 

There are significant differences among state criminal codes; this lack 
of uniformity is also true of state laws deali"ng with cigarette smuggling 
and related offenses. Law enforcement authorities dealing with this crime 
problem should therefore carefully review all app~icable legislation 
in their own states, and call on the expertise of police depar.tment legal 
advisors, prosecutors. and cigarette tax revenue officials. Despite 
the variances between states' laws, there are some common statutory 
patterns which can be seen in most state cigarette tax legislation. Aware­
ness of these patterns or elements is a good starting point in a survey 
and analysis of these laws. 

Smugg1 ing cigarettes is punishable in most states. "Smuggl i ng" 
implies a fraudulent transporting of contraband. It is important, however, 
to be aware of activities connected with smuggling which are prosecuted 
by law. In most states it is a crime, punishable by fine and/or 
imprisonment to possess or transport or deliver or seli unstamped cigarettes. 
The penalties range from a fine of a few hundred dollars. e.g., in" 
Massachusetts, Idaho and New Mexico, to fines of several thousand dollars 
and imprisonment for several years, for example, in Texas, Pennsylvania, 

• -arrd"Ne-w -rl1r~."· •.. - ..... , - r_.":~ 

Those states which deal with cigarette tax violations primarily at 
the misdemeanor level tend to punish possession, sale and delivery of 
unstamped cigarettes without fraudulent intent in a like fashion. However~ 

,', 

those jurisdictions which deal with cigarette slnuggling primarily at the 
felony level usually attach misdemeanor penalties for possession or sale 
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of urlstt.1mped ci garettes wh~re the intent to defraud the state cannot be 
prov~d, and felony penalties where such intent can be proved. For 
ex~mple, the Pennsylvania Cigarette Tax Act makes it a crime punishable 
by::~r"a fine of not less than twenty-five dollars ($25) nor more than one 
thousand dollars ($1,000)11 to II se11 any pack of cigarettes which does not 

II Th' have affixed thereto the proper amount of •.• tax stamps • • •• 1S 
same Pennsylvania act makes it a felony punishable by "a fine of not 
more than five thousand dollars ($5,000) and ••• imprisonment for a 
term of not more than five years" to "falsely or fraudulently, maliciously, 
1:~'tentional1Y or wilfully with intent to evade the payment of the Pennsylvania 
cigarette tax" sell or possess "any pack of cigarettes which do not have 
affixed the-reto the ,proper amount of tax stamps •••• " 

Furthermore, many states which handle cigarette smuggling as a 
felony matter also distinguish, for purposes of penalty, between first 
offenders ~nd repeated offenders. First offenders are punished as 
misdemeanants and repeat offenders as felons. For example, in Nevada 
the first offense is a misdemeanor but subsequent violations are felonies 
punishable "by a fine of not more than $5,000, or by imprisonm~nt • 
[for not] more than 10 years, or by both fi ne and' impri sonment." 

Some states which deal with cigarette smuggling on primarily a 
felony level do'not punish differently possession and sale with fraudulent 
intent, and possession and sale without fraudulent intent. These states 
prefer instead to distinguish, for purposes of penalty, bet\l1een first 
offenders and repeat offenders. There are advantages to this approach. 
It avoids difficult problems of proof with respect to fraudulent intent 
while at the same time imposing a more severe sanction upon the repeat 
offender who in all likelihood is acting with fraudJ1ent intent. New York, 
for eXample,punishes first offense possessors and transporters of 
unstamped cigarettes as misdemeanants liable for "a fine of not more than 

",':~V 

two thousan'd' dollars, or [impri sonment] for not more than one year or 
both •••• " Persons previously convicted of two or more offenses under 
the Cigarette Act are punished as felons. 
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While states are not uniform in their treatment of sellers, trans­
porters and possessors of unstamped or unlawfully stamped cigarettes, there-:,' 
is greater uniformity in their treatment of persons who counterf~it, 
alter, or forge tax stamps or tax meter impressions. In 'many jurisdictions 
such offenders are punished as felons, and nearly always these persons 
are punished more severely than other cigarette tax violators. For 
example. counterfeiters in Texas face a possible twenty years in prison, 
and the maximum penalty for counterfeiters in Pennsylvania. Arizona, 
Kentucky and Wisconsin is ten years. In most other states the maximum 
prison penalty for counterfeiting, altering or forging tax $,tamps 
or tax meter impressions is five years or'less. In a few states, for 
example. South Carolina. New Mexico and Nevada, the criminal penalty 
for counterfeiting tax indicia is comparatively minor. 

In addition to imposing criminal penalties for cigarette tax 
violations, many states have statutory provisions for the confiscation 
and forfeiture of unstamped or unlawfully stamped cigarettes. Further­
more. many jurisdictions have statutory provisions for the confiscation 
and forfeiture of motor vehicles used to smuggle cigarettes. Forfeiture, 
taken together with criminal and civil penalties, can amount to a severe 
penalty even in jurisdictions which grade cigarette smuggling at the 
misdemeanor level. 

B. Proposed Federal Legislation 

Many government officials. both state and federal. feel that add'itiona1 
criminal laws are needed to suppress this criminal enterprise and, 
accordingly. have called for federal legislation. The,U.S. Congress has 
evidenced a willingness to listen to this call.lZI Over several sessions 
of the Congress, remedial legislat'ion has been introduced to provide 
specific Federal criminal sanctions with respect to this activity. A bill 
introduced in 1975 elY for example, has as its stated purpose "To eliminate 

lZIFor example. see Elimination of Cigarette Ra~k~teering, Hearings 
before Subcommittee No.1 of the commitee on the Jud1c1ary, Rouse of 
Representatives; 92nd Congress, 2nd Session (~eptember 28!1972). These. 
hearings describe the seriousness and comp1ex1ty of the c1garette S!1luggl1ng 
problem. 

l§{H~R. 701, 94th Congress. 
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racketeering in the sale and distribution of cigarettes and to assist 
. State and local governments in the enfoY'cement of cigarette taxes. II The 

bill provides for up to ten thousand dollars fine and two years imprison­
ment for the transportation of contraoand cigarettes in interstate 
commerce. IIContraband cigar'ettes" are defined as more than one hundred 
cartons in the possession of anyone other than a person legally permitted , 
to possess them. In September, 1975, the National Tobacco Tax Association, 
an association of state tobacco tax administrators, unanimously adopted 
a resolution favoring such federal contraband legislation. 

C. Jurisdiction and Powers of Agenci~ 

The 1975 report of the Committee on Tax Evasion of the National 
Tobacco Tax Association describe the jurisdiction and powers of state 
agencies which deal with cigarette smuggling. Not all states are 
represented in the following compilation, but the data are representative 
of the variation in state powers relating to cigarette smuggling. 

Fifteen states permit residents to import cigarettes for their own 
consumption. Two states have no restrtctions while thirteen limit the 
amount, from three packages to five cartons. The median for these states 
is two cartons. 

Thirty-four state revenue agencies reported that they have enforcement 
staff assigned to enforce their cigarette tax laws. Two states indicated 
no specialized enforcement programs, and two states reported having 
no erforcement program whatsoever. In thirteen states the enforcement 
agencies are authorized to carry firearms and to make arrests. in another 
three states the investigators have arre~t,powers but are not authori~ed 

• <- .. 

to carry firearms. 
Three states permit confiscat~d vehicles to be used for law 

enforcement purposes. Thirty-five states reported not having such 
authorization. 

D. Search apd Seizure: Some Legal Considerations 

Many of the measures taken by law enforcement agencies relate to 
the ~earch of vehicles transporting contraband cigarettes for which warrants 

-
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mayor may not have been obtained. The following general discussion 
of the law of search and seizure relates to the warrantless searches 
of motor vehicles. Law'enforcement officers are encouraged to check the 
statutes and case law of their own states, but this discussion should 
provide a helpful starting point by identifying ways in which searqhes 
of motor vehicles can be conducted without violating constitutional 
rights. 

Given the presumption of unlawfulness Which attaches to warrantless 
searches, it is always preferable to secure a warrant prior to a vehicular 
search. Despite this preference for search warrants, the U.S. Supreme 
Court has described several circumstances in which a search may be per­
missible without a warrant. In a series of cases over a period of several 
decades the Court has reaffirmed the principle that if a law enforcement 
officer has probable cause to believe that a motor vehicle contains that 
which is subject to seizure (contraband, instrumentalities of crime, 
stolen property, or evidence of crime) and "it is not practicable to 
secure a warrant because the vehicle can be quickly moved out of the locality 
or jurisdiction in whi'ch the warrant must be sought," the vehicle may be 

I 

stopped and searched without a warrant. Carroll v. United States, 267 
U.S. 132, 153,(1925). This principle has two elements: (1) the 
officers must have probable cause to search, and (2) there must be sami 
possibility that a delay to'obtain a warrant will result in removal 
of the vehicle to an unknown location, resulting in the concealment or 
destruction of evidence. 

Once the possibility of removal of the vehicle no longer exists, the , 
right to search without a warrant terminates. If a vehicle has been 
damaged so badly that it cannot be driven or if the vehicle is in police 
custody, then it is no longer considered impracticable to secur.e a warrant. 
However, a parked vehicle is considered mobile: it can be moved by the 
owner or others who have keys, thus making it impracticable to obtain a 
search warrant. Nor does the arrest of the owner or driver necessarily 
make the vehicle immobile -- others may move the vehicle. However, where 
particular suspects havebe,en under investigation for some period of time 

..;':: 
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and surveillance reveals thatth~ use of a particula~ vehicle follows an 
almost habitual pattern, a search warrant must be secured before 
conducting a search of the vehicle. 

It is important to note that the principles discussed above apply 
regardless of whether there exists probable cause to arrest the operator 
of the vehicle. If., however, there is probable cause to arrest the vehicle 
operator, this can provide another basis for searching the vehicle without 
a warrant. The general principle is that if a person is arr~sted in a motor 
vehicle he is driving or in which he is a passenger, those parts of the 
vehicle under the arrestee's "illlJlediate control" may be searched as an 
incident to the arrest. In most cases, this principle ~ould not authorize 
a search of the enclosed rear part of a truck. In particular situations, this 
principle may justify a search of the back seat. of a car and even a portion 
of the back part of a van. It is important to remember in co~nection 
with searches incident to lawful arrests that they can often produce 
evidence establishing probable cause to search the entire vehicle. 
Furthermore, of'ficers should remember that anything subject to sei.zure which 
is in "plain view" may be seized without at/arrant. 

Of perhaps greater importance to the law enforcement officer than the 
right to search incident to a 1a\,!fu1 arrest 1s the righ~ to inventory an 
impounded vehic'le. The arrest of the driver of a vehicle very often 
gives rise to a right to impound the vehicle., Vehicles may also be 
impounded as evidence of crime. And since most states have statutes pr~~ 
viding for confiscation. and forfeiture of vehk1es used to tr.ansport 
unstamped cigarettes, the vehicle can be seized and impounded as an 
instrumentality of crime. Once impounded, the offic,er may inventory 
the contents of the vehicle and seize anything in "plain view" which is. 
subject to seizure. But this right to i'nventory the contents of a ve~icle 

. may not be employed asa device to conduct a ge!neral exploratory search 
of the .vehic1e. 

In those cases where a warrant ts sought apd the vehicle leaves .the 
jurisdiction before the search warrant can be executed, it should be 
remembered that while the warran~ may have no lawful effect in the 
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neighboring jurisdiction or a warrantless search of a motor vehicle based 
on probable cause as outlined above. 

In those cases where probable cause to either arrest or search does 
not exist, there may be suspicious circumstances short of probable cause 
sufficient to justify law enforcement officers to stop the vehicle and 
question its operator. In the absence of probable cause a search of the 
vehicle is prohibited, but the officer's questioning may uncover probable 
cause to either arrest the operator or search the vehicle. 

E. Informant Testimony 

Often the information which gives rise to the suspicion that a 
particular vehicle is carrying contraband cigarettes comes from an infor­
mant. In order for such information to reach the level of probable cause 
which would justify a warrantless search under the principles discussed 
above, and if the informant is. from the criminal milieu, the law enforcement 
officer must be prepared to reveal: (1) the underlying circumstances showing 
reason to believe that the informant is a credible person; and (2) the 
underlying circumstances showing the basis of the conclusions reached by 
the informant. If the informant is not· from the criminal milieu it is not 
necessary for the officer to establish the informant's credibility, but he 
must still explain the underlying c~rcumstances behind the conclusions 
reached by the informant. 

If the officer lacks sufficient information about the informant and/or 
the reasons for the informant's conclusions to establish probable cause, 
the officer may cure'this deficiency by corroborating some of the informant's 
information himself.· For example, an officer .may receive a tip that un­
stamped cigarettes are being transported in a particular vehicle. Through 
independent surveillance the officer may himself perceive indications of. 

. criminal activity .. Separately, the tip and the officer's o\'m surveillance 
might not ~st;tute probable cause, but taken together, they very well 
could establish probable cause to ~earch. 



38 

CONCLUSION 
,> 

This guide represents a first step in assembling law enforcenilent 
experience and techniques necessary for agencies engaged in enforcement 
of criminal statutes ~irected against organized interstate cigarette 
smuggling activities. This form of criminal enterprise is receiving 
ever increasing attention from the law enfClrcement community, and it 
is to be hoped that the techniques described in this guide will provide 
a base for the development of fUrther and improved methods for dealing 
with this criminal activity. 
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