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ZIndependence.

or constitutional provision.

climate has supported.an agrarian econemy from its original

it

- Summary

. I

q1 Alabama was settled and develgped dfter the War of

In the frontier period, widespread® gambling

by rough adventuréfs flourished. MeanWhile, the few. gambling

prohlbltlons were laxly enforced by an unsympathetlc local

offlclaldom. As the: State became dominated by Lhose most

1nterested in family pursults, and: as the power of the central

government grew, gambling prohlbltlons multiplied<and sérious

enforcement»efforts were undertaken. By the beginning of the

twentieth century, all gambllng except that which was prlvate

and social had beenﬁcrlmlnm‘ Y PrOs:
. . ) . : v i

This pattern has remained

unchanged to date, although some legislafors have recently
shown interest in legalizing horse and dog rating under a

parimutuel wagering system.

I. The Territorial Period: 1519 to 1819.

12 The word "Alabama" is deiivedufrom a Choctaw Indian

ghraée,f"alba ayamule," meaning "to make a clearing." Such

settlement;
Spanlards passe& through Alabama in 1519 in search of

gold and 51Lve1 but effecLed no. permanent settlements. The

French set up a chain.of forts 1n Alabama in the early 1700'

a name seems appropriate for .a state whose lush, semi-tropical
= , : =S ; N

%lbed, either by statute§3
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as part of ‘a defense perlmeter around thelr‘holdlngs farther

whlch clalmed a heavy toll of_llv . A successful colony

3

was, however, established on the site of what is today tﬁea

city of Mobile. ‘ 4

f4  In 1763, the Treaty of Parls endlng the second Hundred

Years War granted formal’ posse551on of southern Alabama to -’

England. English efforts to encourage colonlzatlon of the

area by a system of "homesteading" land grants to immigrants

was only. partially successful. At times, yellow fever epgdemics'

killed off immigrants as fast as they came. During the .
Revoiﬁtionary War, the Alabama settlements remained loyal to
King_George, and were immune to ill effects from that conflict

;ﬂhti&,?he*spanish, America‘'s ally, attacked and took Mobile

in 1780 inhopes that they could keep it for themselves after

the war.

N

15 - Spain and Eﬁe new American government both claimed

“the Alabama area: untll 1795, when a treaty formally gave

Spaln)w” The controversy

y%r l of the’ settled areas in the south

was reklndled aiter the Louisiana purchase 1n 1803 Southern

Alabama was now the only Europeaagh‘wdlng-ln the area, and a
significant American migration Which”srarﬁed in the middle
1790'sAleft a predominantly American community under foreign

rule. Nohetheless, the Missiasippi Territory, created in”l798*

included what is” Loday the state of MlSSlSSlppl and. only thvfw

northern and central parts of. Alabama. These areas remalned

ST TSR

b , o
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‘ ; %; _of the Miésissipp@ Territorial Legislature were decl#&ed to be ”
. ’ E? legally binding in the entire tefritorya )
E b .
: 5 A. Early AﬂtieGambling Legislation ﬁ%ﬁblu, i 5
; . 46 The Mississippi Territorigl Legislature énae%ed*ﬁholesale %
?; & ér prohibitiéhs‘égainst gambling in i807. ©All gambling obligations |
Q é and contr&gts executed in whole or #ﬁ ﬁért’in consideration “
. : ‘ é, of anythiﬁg stgked in gambling were déclared void. véﬁligations_ 5 ufé
}; ] : _ E to reiﬁburse'é% repay money knowingly lent for gambling;purposesf” :
o 1 T , }
% i at the time or p1ace of such play wére also made unenforceableu; n
"Any wager wh%%ever" was covered by this provision, but the ;
; list of actié?ties specifically mentioned included betting upon
' 1 cards, dice, gambling table games, horse races,,cockfights and |
: ;j other sporting events. // !
5 7 The 14
g B as civil measures. Thbse involved in wagers on card or dice f% |
| %g games, or gaming table and bahk'gémés which took piace in %
% ;1iqﬁo£ stores, public'houses or otheriapé; public Q
to the informer, thepggﬁainder was collected by the territ0$g, {;
Figally, those who kepttg%wexhibited gaming tables, billiard ! ;
tables, or farp banks.were deemed Vagrants’and were subjected!#?ﬂh) f
to a one monthﬁ%ail term‘pius the cdéts&pf ggch room and | :
board. Such gambling devices were madé gagjeéﬁwtoﬂéeizure f ‘.l'}
' : g | - |
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| {%l o 4 : 7.
and destruction by law enforcement officials.z In 1810, the ~

&

?;_ ~ operation of unauthorized lotteries was forbidden. The ‘ ‘

fﬂga } o heayvy fine of one thousand dollars attached to this statute
R . . )
is probably evidence of the extent of the evil, for the texritory

was a frontier area, and the American frontier has always

R

IR
o A\

been noted for gambiing. i t ‘ .5' o ~ 3

*

48 . It is unclear how effectively these laws were enforced.

;;} It can-be inferred that some officials ignored them, however,

from the adoption of a statute in 1811, which spécifically‘ﬁﬁwh

,_;@; declared that it was the duty of all judges and jﬁstices of

%} , the peace to destroy all tables set up for gambling purposes.3

However, that same act also provided that nothing in. the earlier

14

acts punishing the gambling operators "shall be construed

_to extend to persons casually attending or@adventuring at any

e %. gaming table but to those oniy who shall be the real or apparent
| 4
"

N=r

owners or holders of such gaming tébies...
'ﬁ9 'In 1812, this d;stinction beﬁﬁéen social gamblers ana ‘ i
;* ﬁyofessional gamblers and their'aécomplices was reinforced.

i< ‘ ’ s . A broviso added to the law voiding all gambling contracts

| | o | stated thgt the law "...was not to be construed.to prevent the

‘MMﬁmﬁ,ww H\@“”“WQ.., evil practice of gambling."S.

5
O

In addition; the exhibiting of ",

A

. — - . bbilliard tables for play was exempted from the pénalties for
S5 ‘ : : , T o : e ;
keeping or exhibiting gaming tables as long as a Iigense vas RSN

obtained from the county:clerk and a fee of one hundred dollars =

was paid.ﬁ‘ On the bthgg ,énd, the penalty for keeping, exhibiting
%, . or owning an interest in any gaming table, faro bank or unlicensed
i o = ‘

£

. ‘ v ﬂt billiard table waéfsubject to a fine of from




L

TP TIPSR T,

=,

Vi

%

24

|
ks
vk
Ly
iy

policy was carried out.

two thousand dollars, unless he gav 1nformatlon on such

e

act1v1t1Fs B ololt off1c1als within Slh days from the time. he
l ‘

4
galned knowledge of themu

Flnally, it was speclllcally made
the'dutyﬁof all judges and justices of the peace to see that

those suspected of gaming violations were arrested.7u i

ﬂlO . The vear 1812 also saw the chartering of the Green

Academy at Huntsv1lle. ThlS charter was the\flrst;whlch

allowed an educatlonal 1nstltutlon to ralse money by holdlng*

a lottery

%

'
[

B. Enforcement Problems

ﬂll There are no reported gambling cases in ﬁhis period

/-

that comment upon how well the leglslature s antﬁ gambllng

Historical commentary,;howeverﬁ 2

indicates that ‘there was "...much rowdyism, drunkenness,

gambling, murder and robbery...”g in the frontier towns’of

Alabama durlng the late l790 S. Ihdeed Alabama had a race

tr?ck several years before it became part of the MlSSlSSlppl

(/Tﬂrrltory 10 During this "rouqh and ready" period, vigilante

“groups kept "law and order" in most of the state, for the
N
territorial governitent provided little or no law enforcement.

As the Spanish were very,casual in their rule over the southern

part of Alabama, it may safely be assumed that gambling also

flourished)there as well.

o

s

{\

C. The :War of>l812 and 1ts Aftermath
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and the - Indlan natlons the only effectlve/powers 1n“the‘”

terrltory later to become Alabama. The Engllsh however,

formed alllances w1th SEV ral of the ‘Indian natlons, arming

both‘sides. The war ended at HorSeshoe Bend in 1814, with;the

. victory of General Andrew Jackson's forces undeerllllam

Weatherford The treaty 51gned at Fort Jackson foxced the

f‘ oo Ind;ans(vo cede almost one~half of thelr Alabama land7to : '

. | o the Unlted States,government. The flood of settler who

entered this terrltory soon after 1814 caused more frlctlon

= Ié L

L

between the Indlan natlons and ‘the- government. Small battles

erupted, and a serles of defeats forced the lndlans LO cede

//

‘massive land holdnngs to the Unlted States. ”The v1ctors as

was their wont, planned to move all thegTndians to a-”permanent"
R
Indlan terrltory somewhere west of the MlSSlSSlppl River.

G

e S e i A B i

5

The Creeks, however, contlnued to control at least one-fifth

of what is now the State of Alabama until 1832

A e ne

T g o
et kst i A TRy ek, = R

413 : In 1817, Congress created a separate Alabama Territory
and provided that all the laws in force in the o0ld Mississippi

Territory would remain in force until changed by the Qlabama

assembly. The first session of the Alaban Territorial Legls—

'lature met in 1817, "and Whlle it passed several laws deallng.

_ - with 1nternal 1mprovements such as transportatlop and publlc ;
: i
R o 2 . G ‘ j o .
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schooling, theré'were no laws @ﬁfect;ng qambl;ng Consequaﬁtly,

the gambling prohlbltions fcrmelly enacted by th@ Mmssmssippm

Terrltorlal Leglﬁlature remained in effect.

L4 { Indeed the crcatzon of a separate Alab?ma Tmrmmtcry

saémed to have little efﬁact on gambllng,ln;the area; gambllng L

remained commonplace and no significant law enforcement efforts

. ' 5 ; were undertaken. The existing law did not prohibit some foris-
(o ,
A of wagaring. Horse races, for example, were not forbmdden, e
i Sy ' . although Lha—%“'unﬁ of a racing bet; eould not enforce hig N ‘

agredment in court. Lionis form of gambling was qumte papulax

~in Alébama,feﬁpecially among the upper classeﬁ@; One ofiphev |

i ‘ N , : .
: main eévents of the first Alabama Territorial L slature?Was d w
3 a visit by General Jackson who had come to A]a%éma to 1ook . ﬂfi
4 after his land and to race his norses., *° %‘ | o :
§ 15 ther fOrm$ of gambling, whllé 1llegal under the Jaws
; E of the texmltoxy, Were 3ust as widely practlcﬂd; One wrlter
g i states that cockfighting, playing cards, gambling and horse
: iy & ;% racing were popular pastimes of the rough frontier peopleioﬁ
‘ 4 Alabama.
. ;f . Some village had gambling houses whervﬂ
= K adventurous wagered their money on the ¥
N and on cards, faro, roulette, and other g%wbllnq .,
4 devices. Officers of the law gave it no{i tentlon,
R for gambling in those days was considered®
e | respectable and men of the highest standmng
\& freely engaged in it and wagered large Uums on
b the outcome of a race or the turn of a card 11
E ' =
. Another writer, who pdSSed through the, Alabama Terrltory in
i 1819, @bserved that people migrated to Alabama from}gyery
%  state in the Union and many of them were outlaws seekihg to
?g \esca§; justlce. This group combined with the poor to ‘form a
3 ' ‘T‘L\u
i i
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class of people called "rowdies" who were "addicted to gambling,
i mperancej”profanity, fightingeand in fact to‘every species
i of vice." This traveler noted that the wealthy, too,VWere : ‘
fond ofyease and regp®ation, "[tlhe principle amusemn&nts [béiﬁg]

‘se racing and cockfighting."!?

“II. The Formative Era: 1819 to 1906“

) cert “ﬁ
L fiftee
: in Huntsvllle. The leglslators, mlndful of the:corruptlon
§é manager of the lottery had to post‘a thirty thousand dollar
i bond to 1nsﬁre that & ¢ drawing would take place within three
years, and the prlze':would be awarded within ninety days of
th% drdw1ng,l3 It waekthe practice of the state to ‘authorize
private lotteries to raise funds for almost any wprthwhilee
,nal»improvements. In“lSEO the legislature ﬁuthorized private_ |
Jlotterles to ralse’funds for the improvement nf fhe nav1gab111ty | é
fﬁ-/> of rivers, and for building bridges and fraterpel rodgee,l4 ;
i ) L The next yeer, lotterigs were authqrized for a bridge, a 5
; ‘turnpike“rdaﬁ, and two ﬁmadem;esyls |
r 117 At first, authorized lotteries were established with U
! ? safeguardsrggainst carruprieﬁ;”sbmnrlawmakers began to approve

A
B v e
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_and mismanagement ledﬁto the insolvency of aeveral branches of the!

|
lotterles w1thout sdfﬁ precautlons. Fox example(tan 1821 law

Af!- Y

51mply authorléed all Masonlc lodges to ralse three thousand o

16

dollars by lottery. Later, in 1836, the penalty for selling

unauthorized lottery tickets was lowered from one ‘thousand
to five hundred dollars. The inevitable corruption resulted.

418 Lotteiy corruption was hrought to the publ~q‘s attention

through an investigation of the state bank. The state bank had
besen the creation of the powerful Whlg party, whlch domlnated

Alabama polmmlcs in the state's flrst two decades. The bank s

dlrectorshlp was controlled iy the party whlthuran the bank for §

the benefit;of the;party and its supporters Corruption

S 1
state bank The fraudulent ‘'use of lottery iunds placed in o

‘ﬂlg "By 1848, the state was agaln 1lcen51ng lotterlos;‘

‘tlme under a scheme whlrh taxed 1otterles and raffle operations.

i
the state bank was uncovered and the anestlgat:on swept the
|

Democrats 1nto office in lﬁjl on a reform platform. One of

the reform statutes passed by the Democrats abollshed all

authorized lotteries and pun; hed lottery operators, advertlsers g

and their agents by fines from one hundred to five hundred. ' :

dollars.l7

this

1g

.Corruptlon agaln became a problemv William Garrett, a politiclan

and author, writes, for,exam@le,"that Gibson ¥F. Hill, a member

of the Alabama House ofﬁRepresentatives in 1853, pushed through

-4

’theﬁéﬁactment of a biil to establish a lottery to raise funds |

i?MLlltary and 501ent1flc Academy. Garrett cTaims'that R

@

"[tlhe measure was fraught with mischief" and the promotels

y , o»:

Q\\
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all made a fortune.19 About thhs time, the leg&slature dgain
changed the fine for setting up or carrying on any lottery

without leglslatlve authority. Probably hoping to df&courage

ENE gal competltlon w1th revenuie produ01ng games, the l wmakers

ralsed the max:mum crime for this offense to two thou”

+dollars.

B. Sanctions Against:Casino Gambling . ‘e

t

120 The year 1821 saw‘the first Alabama law ageinst e
specific type of‘game. At the time, this ganie was known as
_the-three ticket lottery or "three thimbles."v»Later in the
West, however, it became known as the notoriods qonfidence
game, three card monte. The 1821 law pfovided that»anyone
whoﬂexhibited the game would be sentenced to theipillory for
one hour a day for three days and fined from five hﬁndred to
two thousand dollars.  The act specxflcally prov1ded that

the penaltles did not apply to those who only casually bet on

such games.21

121 Alabama began passing her own laws against casino type
gamesvin general in 1826, when the legisidture made it unlawful
for a court or apy town or city goverhment'to_issue'any licenSe
to keep“any table, bahk or any other invention:dsedvfor the

purpose of gamlng Those who" Vlolated thls prov151on could

be fined 3 wm“flve hundred dofiars to Lwo thousand dollars

and be 1mprlsoned from two to twelve months. Judges were

1nstructed to charge grand juries to e dorce the act. Those

who bet at’ any gaming table not heretof;re licensed, were’ to be

e}
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fined between twenty and five hundred dollars and were to remain -’

H - L E S in jail’ untll the flne was pald 22 ‘ . ?J

22 Two years later, Alabama enacted a set of antl gambllng g

statﬁ&eiAwhlch form the basns of ;ts~~~esent day law in the

b

area. The: 182$Vlaws generally reenacted and clarllled ex :isting

law, 1nclud1ng the 1807 provmsmons or;qlnally adop d'by the

Ltorlal Leglslatume. Several important

)
S

new prov1510ns were added however, to ensule better enforcement.
), 'VF‘ .
‘»ProsecutOLS were now empowered to compel persons to appear \

before and testlty to grand juries regarding any knowledge /

‘they might have concerning,Violations of the act.

gsuch informers were granted Ammunity for any Vlolatlons of ‘the

In return,

act they had committed about which they were compelled to
3 ;A ?testify. Prosecutors were entltled to double fees “forx conv1ctlons 4
o ‘ B under the 1828 act. e/ : " :

ﬂ23 The 1828 act also changed the penalty for keep gy

emhlbltlng Or carrying on any table, bank or game to'a fine

of one thousand dollars or three months in jail if the fine : -

were notlﬁaid. The fine for betting atvthe above tables,

ﬂ games, or banks yas changed to from ten to one‘hundfld dollars.23 ;
. ‘424 In the next decade, the legislature enacted g yeral :
T ;
laws agalnst speclilc forms of gambling activities, lawi which ’ %
”remain in force today. In 1830, betting on elections becfme ré
- a mlsdemeanpr punishable by a fifty dollar fine.24 Three years ) ?

later, anyone malntalnlnq himself by gambling was deemed a

vagrant sub]ect to a ten day jall telm and a fine equal to

- L the state'sn§§penses arising out of his conviction.25 By

i
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Flnally, in 1836, it became a Crime for mature persons toi

gﬁamble with another

'D.
ot less than fybe

hundred dollars and six hours in the pi{'lory.z7 .

gamble with a minor, or allow a minor toy

adult; the penalty was sefrat a fine of

c. Judlclal Act1v1ty

425 In 1838, the courts defined bettlng as follows: ’ i

& bet is a wager; dnd the bettlng is complete, , ;
when the offer to bet;”‘ eccepted, The placing :
“'ése, which is as its * !

.of money, or as in this

representatlve, on the gaming table, is such ' :
“Fagr;, and if no dbjection be made by the

player of owner of the table or bank, it is

an acceptance of the offer, and the offence

against the.statute is complete, althcngh £rom

»anyfcause yhatever, the game should never be

played out, and the shake be neither lost nor

: o ~ : C won. The offence which the act designed to 28 i

i , ‘ , o e i "punish, is betting, not the winning or lq51ng ° i

Thus; convictions for betting or operating a gaming table

o ‘ gg were made easier to obtain through court interpretation. : :

D. Publlc Places for Gambllng

ﬂ26 o The I St lltlgated 1ssue under Alabama s gambllng

‘laWS in this period concerned the definition of the term»
"pub;;c place;":fgf“playing with cards or dice “in a public
place was a“crime,‘ﬁhile playing such. games in private was

P4

not. In general the courts held ohat every buildlng to“

(
whlch the" publlc was admltfed for the purpose of trade,

elther by an express or - 1mp11ed 1nv1tatlon, was coheldeVed

4
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. ¢ S e ‘ 1 a_upublic.houae." Thus, & store house where drygood We;e | }
; ' ( ‘ - ; o - ' sold,ﬁ29 and even the office of a justice of the peace3l*were | |
) held to be public places; 'Certain places that would rationally :
" B -be 1ncluded under such a definition, however, such as a lawyer's ; ;
office or a do %Pr s office were found to be "prlvate” because
R o of the spe01al c1rcumstances surroundlng the playlng of caxds
‘ : o ;; in such places. _In both cases, ivity occurred late at
j j night with acCesaflimited only to the'few people present.32 i
i Usually bedroqmsxwere considered,private places where ithwas “
) 4 ,not unlawful to play card55 Agbedroom in-a buildingifhaé was
partially-usedvgor business ané was entirely under the control
of. one persoh,‘however,‘was‘noﬁ prima fasie a private place.33 ‘
ﬂzf © In general, Alabama courts were very reluctant to hold a
e - . gf private'house er room "a public place.” Inﬂ?oleman v. §23593‘
‘ A T “ ‘f the court, for example, held that the number of persons in a
L : ' ié private home or room was not the determining factor ih making
éi, ' | c 2 b i?; such home or room a pubiic place; the key factor was;finsté&d%t i
3 ' | ‘ Ii entry by people. Thus, if none could enter except by 1nv1tatlgn, S;
; ?é the house or room. retained its private character,vwh$le if %
‘ L %% persens could enter without ihﬁitation er restraint;bthe room | i?
‘ P : j
” ;j or house could be con51dered a public place. The 1ss\e of 45 ?
o, 3§  “whether a place was publlo or prlvate was usually left se the ”;
L ; o %g ,jury.vyHowever, in a few cases the courts themselves ruled\that ‘ é
o | é - as a mi@ter bf,, Law ‘-some plaﬁzes. We're not‘zpublic place?‘S‘. For e .
{ S s %§ ~ ‘example, in 1857, the court held that a nav1gable river was |
| . I/Y R n9t~a7hi9hway and;notfa*publlc%plaqe??SA This was a fortunate o ‘ﬂﬁ*
; " ruling fOf fhe many : river bngS»WthﬁWPlled Alabama's rivers L
i,a . ~in the 1850's. Actually floating Hixv“/ tﬁese’vesse{s;cameg%vu ;
gs‘ ’ l : o : WV/’ o . ;;> o AA ;
H : : SR s s ' i i | b 5@' T St R & : @f . ,l\ i
b , : ! ; REY o o | W o : e N
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bre—ciéil War Alabama. Betﬁing on surch évsﬂ%s was not illegal,

. ‘ A
‘14 B 17
complete with bars, gambling tables, and dance floors.>®
F. Other Pre~Civil War Statutes
#28 By 1852, the gambling laws had/éxpanded to include a

specific fine of from fifty to three hundred dollars again

tavern keepers, proprietors of any public houses or unlicensed

retailers of liquors‘who knowingly suffered ?Qéame to be
played on their premises. In addition, the penalty for keeping

or exhibiting any kind of gamingitable was increased to a

‘mandatory two years imprisonmezjt.37 _
. 429 In 1852, white persohs &ho played at‘éaﬁgS‘With any

slave or‘free Negroes were subjected to fines not less than fiﬁty
dollars and jailed for three tb six months.38 If this law was -
meant to keep blacks from leafning the evil ways of gambling

and sport, it was too little and too late.""They [slavesi were

noisy spectators at horse races [some of them served as jockeys],

«qgckfights,.and dog fights, and the game of 'craps' was an

institution peduliarly their own."39

430 ‘ Despite these comprehehsive and tough laws,

between 1840 and 1850 indicate that gamblers were to bewfound
in most cities.?0
A
F. Horse Racingféﬁd Animal Contests
131 Horse raéing and animal conﬁes£s~suph:as cockfights or

dog,fights were respectable, lawful foxrms ofﬁémusement in

14 o

S
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f“33 f' Horse ra01ng

hoWewer}'the_tide was beginning to turn. Theveconomic panic

e R T a2 B

15 : v 18
for the law making it a crime to wager only applied to wagers

made at gaming tables. "The Sport of Kings" was perhapsuthe : v\

)

most popular leisure pastime of the‘wealthy plantation owners

g
(™

and other men of means. Since these same men populated the | U
ranks of the state s leglslators, 1t 15 not hard Lo undexrstand

why thls "gap" in Alabama's statutory scheme offgambllng SN

BT

2

(:\z'
prohibitions was maintained. Indeed the start of the racing ?ﬂxﬁf

season at Tuscaloosa was timed to coincide with the opening

~session of the,legislature, so that the lawmakers could enjoy

themselves during their first week of work.41

Planters found relief from plantation

responSLbllltles in politics, for which they

had'a passion, in fox hunting, horse racing, ; *
gamifig and various forms of social intercourses.

They had a passion for fine horses, and horse

races were attended by, gambling and dram-

drinking for which they had a strong proclrv;ty.

Some clergymen took an active interest in the

races and failed to see the impropriety of 42 o
risking their money on'their favorite steeds. ER S

132 The»first law concerning‘horse racing was not enacted

until 1848, and it did not attempt to contro] horse racing,

»but only to tax the sport for revenue purposes. A one percent

__‘4

tax on the value of race horses was levied, “and a flfty dollar

license fee was collected fromarace track operators.43

- e

» 'publlc roads, probably as a publlc | o
) 44 |

ul‘

safety measure, was made a mlsdemeanor in 1852, but as jate

I
as 1%95, horse racing wagers were Stlll lega}, By that year,

B B f‘tl;“f"«'. PLATI
| , :

of'lé93 exacerbated the poli£icai decline;of planter intereSts,k“ "5

which had supportedfhoree racing. The panicfand‘scandaig" L e
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céhcerning governmental éOrruptiOh strengthened the pdsitidn

of‘the bourgeois and development—orlented wing of the Democratlc
y which was, in general, fiscally conservatlve* Indeed, the

end of gambling on horse racing was foreshadowed by a statute

sponsored by this group, enacted in 1895. This law made it

illegal to-sell pool tickets and chances, 0or to make or accept

:any wagers on horse races, prize fights; baseball games, oOr

any other contest held outside of the state¢

The purpose of
this statute was to destroy a thriving bookmaking industry,

which relied on out-of-state contests, while at the same

time to allow Alabama citizens to bet on local gambling events.

L]

434 The’statugg\was attacked in the courts in 18§7 on the

- ground that its distinction between legal and illegal wagers

acted to interfere with interstate commerce. The court
dénied that thé act had such an effect, but went on to note
that the state had the right to interfere with interstate
commerce in order to protect the morals of its citizens. The
method chosen to achieve such Protectian‘was held to be within
the leglslature s discretion. 46 .

135 . Three days afper the announcement of this judlClal

x\‘«,
dec1Slon, howevgr, Lhe ‘legislature erased the distinction

between in-state and out-of~state contests. It became

lllegal to sell or buy a pool, or to wager any money on any

race, not matter where it was rum, such activity being a

47

mxsdemeanor, This statute remains ;n;

orce today, although

the rac1ng of horses 1tself is still 1ega1,‘exc@pt on Sunﬁays.

@he‘keeplng Of cockplts oxr the.runnlng of cockfights was also.

PP
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made illegal and today can draw a’ fine of between twenty and

fifty dollars.49

% G. cambling Contracts

(36 Since 1807, gambling contracts had bheen declared

void in Alabama, and only’Ehree years after statehood the

: even those nade on games- not specifically named in:the statute,
3
: such as horse racing.-?
i ’
= 4§37  As early as 1832, however, the state courts had

S
e

decided that a bona fide holder for value of a note given in

53& consideration of a gambllng debt could recover on the note.s:L

; The court reasoned that since the statute voiding gambllng

contracts was in dercgatlon of the common law, it was Lo be

strlctly construed. Consequently, the endorsement of a

note or contract already in existence, as payment £01 a

gambllﬁgaloss, was held not tobe theﬁmaklng of a contract
4in consideration of losses at gambling, and such notes cnuld_
be enforced even by the winner of a gambling venture.

38 The court overruled this case in the 1838 case of

Roberts v. Taylof,szywhere the court found the endorsement

of a note to be itself the making of a eentract between £ﬂewp
%inner andfthelloser - The winner waj, therefore, not actually
attemptlng to enforce the rights of the erlglnal payor, butﬁ“
rather his own under a contract made "in consmde:atlaneof‘ »

gambliﬁga" The court went on to state:

courts declared that the statute voidéd all gambling contracts,




' %41 The ALabama courts were also liberal 1n allow1ng

of the notes or

| N | 18 2 k \

ht34

and that the court should not interfere between

them. We cannot think so. Between the professional ]
gambler, and his deluded victims, there is a great . 1
inequality of guilt; but we do not decide on

that principlé solely. We hold that in all cases, J
as between the original parties, the courts will W
interfere, when-the ‘money has not actually been i
paid; and it may well admit of doubt, on

principle, though the weight of authority is

against it, whether, independent of all statutory

. regulation, even money won at play may not he

recovered back. t

- ' It is sald that the partles are in pari dellcto,aﬂf/ ' \

{39 . A yeeﬁ later, the Alabema court followed the rule of
the New York Courts, as laid down in Vischexr v. Yates. That
case held that a wagerer could recover his bet from the

)

stakeholder as.long as he demanded his money back before the
slakeholder peid it over to the winner. Further, if the )
stakeholder paid the money over a demand for its return,

he could be sued, and the loser could recover his losses
from’the stakeholder. 53
140 In 1841, _he leglslature expanded the law in this
area by allow1ng persons who lost money or goods at cards,
dice or any~other game” to sue to recover the money or goods,
.prov1ded that the suit was brought w1th1n six montns of the
loss. , The court applled thls statute to money lost at

gambllng on horse races, even though the law did not yet

spe01flcally cover that form of gambllng

'losers of money at gambllng to use courts of eguity to avoid

payment. 1In 1843, the court held that the loser of notes at r

gaming may file a b;ll in equlty to restrain the transfer

‘ﬂ‘ult upon themﬁét law to enforce payment. 7 |
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: , Lo ‘ Indeed, such a reStraining order could be issued regardless of e J
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,_tﬁé~method in which the winner had gained a legal interest “
. ™ T in the note, e.g., whether the note had been endorsed by the

""ioser, whether it had been passed to the winner by mere

delivery, whether ‘it had remained ‘in the hands of the winnex,

s e A s e

é/

or whether it had been transferred to a third party who had

N

notice.of the circumstances under which the note had been

3

acquired,54 That same year, it was held that even if the

S

wihner of a note,drya third paFty who was aware of the gamblingv
nature of the note hadeWOn an‘gction at law to enforce payment

of the note, tnefpaYOﬁsceuld'ée into ‘a court of chancery and
i get an injunction .egainst ethfcementyof ﬁhe 1aw’deeree}55 h

142 In 1845, the court did a partlal about~face and- declared

that a note given in con51deratlon of gambling was void, at

v 1aw, in the hands of an innocent holder ‘who gave valuable

consideration for the note.‘ o

‘ ‘The statute, in effect declares that-is [the - “
] - - 7 A o ‘note given for gambling losses] never had a

L & ) o v legal existence and makes it 'utterly void

i . and of no effect, to all intents and purposes =
whatsoever.' And, indeed, if such were not. '
‘the true construction of the statute, it would, ' ’
in effect, be a dead letter, as such securities
would always be found in the 'hands of innocent
holders, for value. .

U

Such is the uniform tenor of the English 56
decisions upon the state of 9 Anne., c. 14;...
Y43 The court, however, goeszbn to say:

" Whatever may be the rule at law, we are
satisfied, that in equity, the maker of a o - i
gaming security cannot have-relief against ' ; P
an innocent holder, whom he had induced by ‘ K
his promise of payment, or by an assurance, L - T
~ that the note was valid, to invest his money :
_1n 1ts purchase.57
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ﬂgambllng securlty was induced to take the seturlty by | : \
L a makeﬂ promlsed to honor the gambllng securlty after: the T ) \
”holder w1thout notice. e

recover moneydor property lost at gambling as long as the

prosecution.
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This holding was limited to cases where the holder of the

promlses of the maker.to honor it, promises whlch were made

before the holder knew,. of the note S gambllng orJ.g:Lns..1 If

was nod‘entltled to recover, 51nce‘he no longer remained a
| .

t

(44 _?ithe statute on wagerlng contracts had expanded

to nine seqtlons. _The law now allowed anyone to sue to

action was commenced Within one year from the date" of loss and

the recovery was for the use of the w1fe, chlld 01 next of | Kﬂ

kin of the loser. Credltors oz the losing party could garnlsh'

the winner Ior the amount paid to h1m by the loser. Also, in
any .recovery or garnlshment suit, the testlmony of any of the

partles could not be used against them in any criminal

H. Billiards

145 The third type of gambling that was legal; in the;~
frontier era was gambling on billiards. From 1811, it was
declared iegaT to malntaln a bllllard table if the requlslte
llcense fee ‘was pald | That fee started at one hundred dollams

ln 1811 Went up. to two thousand dollars in the 1820 S, and
59

then was reduced agaln 1nn1848 to flfty dollars. The

statutes author1z1ng the 1ssuance of llcenses for bllllard,,

and later pool tables, sa}d nothing about;arlow1ngbwager1ng.on

-3
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“citizens to commit a felony:

"attentlon was pald to gaming or wagering.

51 R o 24
such tables. The court, however, in 1848, reversed a
conviction for wagering at billiard tables, holding that it
was,absurd-teéread_the statutes as aiiowing the use of pool
and billiard tables while also subjecting'those who bet on
them to two years imprisonment. Sueh a reading, said the
court, would put the legislature in the'position of tempting
The court further held that

even though the licensing statute said the billiard or
, ; -

- pool tables were to be licensed "for play" amdfhot "for

gaming," such a distinction was not intended by the framers

of the statute.60

146 Apparently, this decision did not sit well with a
G

number of leglslators, for six years later, the authorrty

to grant llcenses for pool tables was rescinded. EXhlbltlng

a pool table or bettJng on a pool game was made 1llegal, as -

61

was bettlng at bIlllards. After 1854, then,/only owning a -

bllllard table, or playing billiards for amusement remained

legal.

I. Civil War and Reconstruction

. (1) sanctions against,gambling‘

147 During the Civil War, the state government's attentlon
was, of course, focused on the war effort, and llttle leglslatlve
The,occupylng federal

forces also Showed llttle interest in - gambliﬁg laws or their

enforcement,‘ After the Civil War ended, however, most of the

‘Preewar'anti~gambling_laws were‘reenacted'in the 1866 code by

the Reconstruction government. The 1@?6 code was the handiwork

. S N )
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' unauthoxl ed 1ottery
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of the milita&? g@v&rnm@nt that occupied Alabama from 1863
thxou@n 1868, B@&@ﬁly, the-new code! g adoption méaﬂt that

o

wagerihg on bii&i@z&s¢ h@ﬁwpin&, @@Ié& ae @&@@; glayigg cards
or dice in a publie gla@@, betting with a niner, knowingly
renting property for gambling purpeses, permitting a publie
house, inp or steamboat te be used f@ﬁ gambling purposes; or

ka8

B XY -
keeping oy exhibiting a gaming table wore ill@g@liaﬂq .

(2) Goambling as a revenue seurce
48 ‘Nevertheless, when the Radical Republieans eame inte

power in 1865, they saw gambling as anether Bat@nﬁial gauree

of revehue, the taxation of which ecould h@l@\\ﬁbuild the at o,
In 1866, thay levied f@@s of ens=quarter of one pereent un

race horses, fifty cents on a 9a@k of cards, five pereant

on the prizes or articles put up Lﬂ @aﬁfleg, ene huﬁdr@d dollars
for race tracks and déa hundred dollars por day for selling

chances on unauthorized -lottarles or gift enterprises, altheugh

this tax was.supposcdly not an authorizatlien to cenduct sugh ’ﬁ

63

businesses. In 1868, the governor was authorized te appolnt

a commissioner of lotteries, The commissioner was te impose -

a one percent tax on the gross ihgomé qﬁléll,;otﬁeri@g,cﬁhd

the prodeeds were to be paid'inta/the saﬁaol fund, In 4ddiﬁién,
a license to vend lottery tickets could bé procured from the T
commissioner at a cost of one hundred dollars per month, and‘

the comm1551oner had the power to arrest anyone engaged in an
64

149 The Radicals were dedicated to the expansion of

TR
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.Jgppértunities for education, to the providing of modern

én& efficient social ;ervices to Alabama'S'ﬁoo;, especially

to her black poor, and to the builéing-of eleemysonary”“ |
institutions, such as hospitals and prisons. Like most politicians
ofbthe time, however, many weré also corrupt, although history
~until recently‘has exaggerated their corruption and minimized
their extradrdingry accomplishmenté. Gambling was a way to
finance social services and also to line the pocket. The
Radicals were dependent oﬁithe support of bhlacks and pre-War
‘Whigs; when the Democrats terrorized the blacks and wooed the.
Whigs into their party, Radicalism was;doomed. ‘In'1874 the
State was "redeemed" and a new constitution was drawn up. At °
the same time,‘fhe state's debts were reorganized. Adopted

in 1875, the new éonstitution included a ban on lotteries. |
Under this ban, the legislature would have no power to authorize
lotteries or gift enﬁerprises. In‘fact, the legislature was
required to pass laws prohibiting the sale of lottery and gift
enterprise tickets, and all acts authorizing 1otterieé were
made void.65 This is the only state constitutional provision
on gambling;‘aﬁdkit is still in force today.

4150 ‘ The‘legislaﬁure respénded'to its new constituﬁional
duty by making it a misdemeaéor to run a lottery, punishable by

66 The

a fine of from one hundred to two thousand dollars.
State,SuPremé(ééafﬁ subsequently defined a lottery as “...
any schemé whereby one, in paying mohey'or other wvaluable
thigg to another, 'becomes entitled to receive from him sﬁéﬁ?

a return in value, or nothing as'some formula of chance

H
!
14
H
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may determine.

w87

Pnder éhia definition, the court held

illegal only thoge schemes in whieh a valuable consideration

was paid, either &iveetly or indirectly, for a chance to draw

a prize. Business promotions with gawbling features were

thus p@ﬁmittédx For example, a carnival ouwner was convioted

under the lottery statute for diatributingﬁti@h@ﬁa free to
persens who entered his show tent, and awai@inq priges on
the basis of those tickets, The court overturnedl this
Q@ﬂy;ggign,vholding that no illegal lottery haé'éqeurrsd
since no consideration was requi@éd'ﬁQ‘ﬁiﬁ‘é‘priae; The
court apaciiigaily noted that the prizes may have heen

&given_tg draw larger crowds with the expeetation that they

wauld buy medicines offered for sale at the show, but that
such a benefit te the carnival owner was toa remote to
constitute legal coldaideration.

51 The Reconstruction governments' inalination to tay
facilities that could be used for gambling, however, was at
least partially shared by the Demecratic administrations
that suceceeded them, In 1883, taxes of from one hundred
dollars to two hundred dollars were levied against publieg
race tracks., Twenzy~five dollar fees were collected from
bowling alley operators and those who kept hilllarxd tables
for public use, unless such tables were maintained in a har
room, in which case the tax was fifty dollars. A fifty

dollar‘&axywas levied on pool, bagatelle or jénny lind

tables.®® A_yaar”iétﬁr, dealers in playing cards were

required to pay a five dollar license feé/sg

N 1-:-»4..,71 =

was a fifty dollar tax on dice kept in a bar room. ' ﬁﬁe fact

and gy 1907, tﬁére
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that the mere playlng w1£h olce in a publlc place such as

bar room washan offense71 dld not seem to phase the leglslators

270
Eaa

who enacted the two contradictory laws.

L

J. Public Places for Gambling

1 152 The recurring ﬁroblem concerning the definition of the

term "publlc place," as used ln the anti- gambling statutes,

)
£

was soon before the court, whlch adopted the follow1ng test:

,x‘ =

S S SN

"Any house to ‘which all mag go n1ght or day and indulge 1n
gaming in its various forms, is a public house w1thln the

meaning of the statute."72 Over the years, the courts/haVe

"held backyards,73 fie;.ds,74 ferry boats,?5 a highway or places P

" that can be seen from a highway so the fact of gaming can be
observed’® to be public places. The courts have retained

. if
their earlier position, however, that the mere act of playing

cards is not a crime in itself. And since only the public

71 the playing of cards in a

o

private residence-with friends has been held to be immune from
78 | | |

playing of cards is criminal,

prosecution.

K. Municipal Regﬁlaéioq

153 The quéstion of the power of local governments to deal
with gamb}ing was settled in 1872, when it was held that cities
‘have the poWef]under their charters to resﬁrain or prohibit @&
:gambling; but not the'power to 1icense gambling games.79

In 1907 cities and towns were spe01flcally glven the power

. The courts upheld these " prov1smons and 1q§elpreted them to

to suppress and restraln gambllng, gambllng tables and houses.80




et

BT R e

17+

X

> - | \

-
‘{ >
s

allow cities and towns to pass Ordinances prohibiting gambling

.
dev1ces and then to proceed in equity to abate and cohdemn

such dev1ces as cor1trabanc1.8:L These laws remain in fbrce

°

today, and 1ncorporated cities and towns now are empoWered

‘to enforce the antlﬂlottery! slot machine and poolselllng
i ‘,\

b
o & i

. b

statotes.82

' ) \
L. JudlClal Activity: Slot Machines : © *

x T
\

454 As mentioned above, the pre-Civil War prohlbltron agalast
keeplng or operatlngﬂa gambling table of any descrlptlon was
reenacted in 1866 and is in force today 83 in 1888, tha

court held that since. this statute was "aimed at the EVll of .

gamlng,' there could be ‘no exception for any place, publac ox

k3

private, where such table was kept.84 i
455 When gambling machines were introduced into the smate,
there were no specrflc laws making them orLthe practlce oE

wagering on them illegal. Nevertheless, the courts were not

r

[ S

going to allow this type of gamblihgﬁto,flouish in theiriitate

b
due to a‘ieqielative oversight. In an 1897zcaée,85 the co%rts p

H

found that a trade machlne, a slot machlne that showed pok&r

hands and was used for the selllng of 01gars, was an lllegAl

" The operatlon of the machine was held to constltute

lottery.

gambllng by lot because consrderatlon was pald for the chano
e

Y,

to'win a larger sum than that deposmted, and/because the
i3

machlne determlned the winner by chance. Later that year, the

leglslature corrected thelr oversight and made it a mlsdemeanor\

f fi

[
to set up or operate any wheel ot fortune, slot machine, or §

any dev1ce”of chance.86

, k ‘ : ' - : A ’ . 1
] g’ : ' h ¢
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156 Deepite"tﬁe strict penalties for both players and

e k!
operators of ca31no type gambllng, such act1v1ty Stlll flourlshed
in SOme.CltleS in the:state'durlng the late 1880's. In an

article on crime in Birmingham between 1871 and 1810, the

robberies were commonplace. Gambling houses ran wide open

during most of this period, and, if there were5quradic effofﬁsk
| 87 |

to clean them up, very little was ever accomplishe&."

s

III. The Modern Era: 1900 to date

g

autbor notes that “[m]urde:,”gamb}ing, drunkenness and
\
|
|

?é A.‘Professional Gambling: New Sanctions ) » ol

157 Alabama‘s‘people in modern times have been primarily

" native born and Protestant. Most of the white population ' ° B Lo

FR T NS TR

one-third of all of Alabama's people are black. While it

retains much of its earlY‘agrarian life—style; Alabama has

‘made some impressive gains in manufacturing, particularly in

V _ .4 the production of iron and steel. As Alabama's modern way

SERF RS

e g

of life has not radically changed from the past, so too its
~gamb11ng laws have developed only sllghtly :

ﬂ58 ~ In 1909, laws were enacted declarlng gambllng places ¢

“to be common nulsances which were enJOLnable as such ln

T A RN

&

equlty actlons commenced by the state. In addition, the’

<

use~of*electric'bells, signals, dumb waiters;ot any other 7 £

device to communicate w%th occupants of a gamlng room became
o N / '
a felony subject to from one to flve years 1mprlsonment,

TR

Ve

*have their origins in nineteenth century settlers. Approximately
|
|
|
\
|

— \

’ |

|
|
|
\
\
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‘their proof.

rconviction.

- for up to one year.

‘B Promotlons and LoLter1es~ Criminal’ and ClVll Sanctlons

28
as. did gambling in‘a%iocked'room.nywners of such premises who
willfuli?\let them be equibpeﬁtﬁnd used in this manner were

also guilty of a felony. Police were authorized to break

'$

into such locked or barred premlses, seize all gambllng

equlpment and arrest all persons found there1n.88 The state

‘has effectively useﬁtfhe courts' equity power of injunction

5 -
=y

to close ‘down "soc1a1 club“" that are, in reality, gambling
clubsﬁfor.thelr members, These injunotions have permitted the
state tofclose‘down the clubs and permanently padlock the | k*

[

;dlngs, even when: the owners of“the buildings had no

£l
.

Lledge that the bulldlngs were belng used for gambllng

know

89
purposes“
159 ~ Since 1909, prosecutors of gambling offenses have been

allowed to show the defendant's reputation, or the reputation

T

for‘gémbling of those'with whom he aeeociates, as part of

20 A defendant 5 mere reputatlon as a gambler,

however, standlng alone, is not sufficient proof for a
91 R
HGO o In addition, if a modernwprosecutor can prove that a

defendant is a profe551onal gambler, then he is classified

as a‘"vagrant" by the court. Penaltles for such a conv1ctlon
can 1nclude a fine. up to five hundred dollars and 1mprlsonment

i 92

ﬂé@ " In 1937, the court reversed its once perm1551ve

V3
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position‘regarding lottery-like business promotions; Grimes -
V. §E§E§?3 1nvolved the. operatlon of "bank nlghts" at a movie
house. The court prohlblted such activity u51ng the classic
definition“of a lottery, i.e.va seheme_which involVes a prize
awarded by chance for consideration.' The court went on to -

state: ’

The very fact that it is a business enterprise
intended to swell the.receipts from paid
admissions to the theater evidences an 1ntentlon

,  to garner a profit from the gift enterprlse.

i . For practical purposes the measure of the

/ consideration moving to him is the excess

/ - of . receipts from paid admissions on bank

_ nights, over what they would have been for

. the entertainment in the absence of the bank

‘night attractlon. : ;

. 2.

To the extent-this"gambling'spirit is aroused
in the community, the higher the gambling fever
»rises, the more successful the entexpriSe.

That the prize may go. to someone who has
paid nothing does not negate the fact that
many have paid for their chance.® Because
some have not been drawn into the gambling
phase does not render it any the less a
lottexry, with whatever of evil it engenders,
as to the large public who have paid.

‘Thus, the court banned most promotlonal schemes utlllzlng . ‘
gambling in Alabama. R T ‘ S ﬁ
162 In the follewing year, the eourt helﬁ&illegal pgémiums

given to soft—d;ink‘purchasers on the basis of a figure gkom

. five cenhs to one dollaf printed on the 4%derSidekef the |

hottlecap. The court found the bottlecaps to e gambllng

’dev1ces and 1ssued an 1njinctlon against the use and advertlslng

|

x Of the premlum bottlecaps under 1ts equlty power to abate such

o ’ . c:
S nulsances 24 o 7 , . . |
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163 Alabama courts have not bQ/r//ﬁoltant to use their
equity power to abate gambling. Injunctions have readily been
igsued to stop;the'use of a.house és a lottery center,95 and
the courts have frequently enforced laws calling for the
condemnatioh ot lottery paraphernalia and property used to
~transport‘such items‘96 '

464 f The courts distinguish, howevet,'between civil nulsance
suits‘brought by private individuals and thosekcomménced‘by

?;@ the state. When the State brings a suit to enjoin the use of

é’% property for gambling purposes, it merely'has to show that it

is in good faith in bringing the suit and that the property
97

K]

involved is being used for gambling. A private individual
must show that the property is being used for a lottery‘or
other gambling purpose, and that irrepairable lnjU Y and |
damage peculiar to him has been caused by the public nuisance
. of gambling, before injunctive relief will be grantedgga

165 ‘At trials for opérating illegal lotteries, the court
hés allowed the use of expert witnesses to describe the nature
and use of lottery paraphernalia. Such witnesses must have
considerable experience in the subject matter, such as having
ten to fifteen years on the gambling squad, to qualify as

expé}ts.gg The conc]usions of a lay witnessloo or an 1nexper1enced

POliGémanlOl that a transactlon or certain property was part -

&

of a lottery or gambling -operation is lnadmlssable.
166 - The courts ‘have not held all glve-aways to be lotteries,
- however. Those contest tpat involve some Sklll W1th the winner

gbeing picked on tna basis of that‘sklll have been held not to

:1@3

ey
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and where the winner was awarded a cash prize on the basis

of the originality, aptness and interest-provoking quality of
. ' . »

i 34 |

a !

pe lotteriés because the contest ruieslhaGe eliminated the : ‘ |
element of chance. TFor example, a contest which the court .' , Y
held to beflegal was one where customers were asked to write,

in twenty-five werds or less, "why Pepsi-Cola hits the spot,"

his statement.102

1

467 " In 1951, Alabama revised its anti-lottery laws. Today,

the mere possession of lottery paraphernalia by anyone who

within the past three years is illegal, and may draw a fine of
one hundredrto five hundred dollars and a jail term of up to

twelve,months.;03

Transportation of lottery paraphernalia, er
th@xﬁossession of the same, by a person convicted of operating

a lottery within the past three years is a misdemeanor. The
vehicle used may be forfeited to the state unless the owner

of the vehicle had no knewledge of its ilﬁegal use.104

Y68 °  The étate has retained many of its older laws on ‘ a7
;otteries. Uhder present law, prosecutors may still grant

immunity to.compel testimonyyih lottery actions.105 “Those who

.ire

operate  or sell tickets to any lottery or gift enterprise,
’ R ' o ‘ : :
are still fined from between twenty-five and five hundred
5 . i i
dollars on their férst conviction and penalized with fines

Q

between one huﬁdred and one thousand dollars and a jail term

of six to twelve months on their third convictien.loa‘ In
1 -
addition, persons or corporations who knowingly-Toan money to

finance a lottery scheme may be fined up to one thousand EEE

dollars, see their loan declared Void,,and in the case of

R /
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¢. Horge and Dog Racing o A
R {5 The question of whether the constitutional elause
barving the authorization of lotteries also prevented ‘the
legiglature from authorizing harse and dog redtes and an

'ae@emyanying parimutuel wage¥ilng systew flag besﬁ answefed

dlEferently by the -Btate Supﬁeme Uourk at different polnts
‘in Alubama's history. In 1947, the vourt in a four to three

‘E§i opinion held that a parimituel wagering system was & lottery
i 08

and was thug banned by the censtitution. In a cdase heard

A : 1 thirteen years later, the court wae evenly split three &6 ol
| o ; } three on the questiOﬁ‘log By 1971, tha‘duuftfvby‘a vote of
) ) ‘ - : éA Eive to g%ur; deelded fﬁéﬁ the paximﬁtuél systetn Was ngt 4
| ; devige bf ghanoea ﬁﬁt marely a way of dounting the wagers., fThe
system, therefore, did not determine th& ﬁihﬁér but only the
amount of the erEé, and the system wag not a lottery prohibited

by the constiuuti@na In Lts @plﬂiéﬁ/ waich remgéd heavily en

the Utah case of Sﬁaté Palr Agsn. v, Gre@ﬁ,llg ﬁﬁe court

indicated that it might not even regard betting on dog races

oy

to be gambling, but rather contests of skillj | =

As Justice Lawson pmmnte& ot in 1947, the
2 winner of a dog race is note determined by

SO chance. A significant degree -of skill ig-
W involved in picking the winning dog, ‘such -
factors as weight, paternity, trainer,
position, past record, wet or dry track, etc.
all must be considered by successful bettor.
The faet that the parimutuel system of betting
is used 4s not determinative of the ‘winner,
but the amount of the purse.lll

» P 1 e W g e e OO SN SCRMPTCEepaereHELRTEP S P PESE SRS LR S LR
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D.'MacﬁinekGamblihg
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470 g For many yeaxrs, the courts have been qulte 11beral

4 1

in their deflnltlon of what constltutee an 1llega1 slot

machine. In Cagle V. State, the Court of Appeals found

1llegal a nlckel slot machine- Wthh returned fromltwo to tWelVe’
nlckels or a flve cent pack of gum for every nlckel inserted,
even though the machine always indicated what it would give on
the next turn. The court held that the machine was: a‘"dev1ce
of chance" whose use Was~proh1b1ted by;law in Alabama.112

171 In 1931 the legislature passed a serles of laws that
were more effectlve 1n combatting what was percelved as the

grow1ng menace of mechanlzed gambllng. Included was a definition

of a mechanlcal’gambling device, a definition which encompassed

not only thoséjmachines thatjwere used for.gambling, but those
which "could" be operated as gambliné machihesnas well. These
laws mahdated that the couﬁty sheriff seize any gambling device
in his county and reqﬁired the lceal prosecutor to file a bill
for the forfeiture and condemnatioﬁ of the'gambling device. If

such devices were found to be used for gambling, they were to

be ordered destroyed by the court. The law also provided

; for the disposition of the contents of any condemned gambling

:_device, devised a method ot‘appeal of the condemnation order,

- and increased the penalty for ownership, possession or operation

of a gambling device.t13 The legislature's definition of what
was not an unlawful machine or device included those which

indieated what a player would receive prior to his depositing

-~ his money and thereby overruled the court's decision in Cagle

114

e

i 5 o .
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¢72 +  In 1935, the condemnation provisions of the 1931 law

were challenéed on the grounds that undér‘the-statute the

D

prosecution did not have to show that the appellant ever used
or iﬁtended'to use the device for gémbling in ordexr tc seiZé it.
’Thebappellant, therefore,'argued that he was being deprived
"~ of property without compensation in violation of due process
~of law. The court rejected this argument and stated>that the

intent of the statute was not only to suppress the ‘'use and

keeping of gambling devices, but also to prohibit ownership
 Jiv of them, whethér»used for gambling purposes or not.

The constitutional right which counsel suggest

in brief is here violated is the due process
. provision, in that mere ownership or possession

of a gambling device without an intention by

the possessor to operate or conduct it, or

permit it to be done, is property which cannot

be condemned without just compensation. But

the right here exercised is not that of eminent e
. o domain, but the police power «f the state, by
o ‘which it may, without compensation to the ‘owner,
i cause the destruction of propérty‘(not'take it

o , for use), which is deelared by valid legislation

5 proper to promote the health, morals, or safety
A of the community, so that the owner is sufficiently
E ‘ compensated (though compensation is not necessary)
by sharing in the general benefits resulting ‘
from the exercise of such power. Mugler v. Kansas,
- 123 U.S8. 623, 8 S.Ct. 273, 31 L. Ed. 205. 115 ‘

173, The courts have_reﬁeatedly upheld thgﬁpower of the state
‘to confiscate and destroy gambling devices under the 1931
statuté,ior as part of the court's equity powers.116 _The

'couit has‘sdmetimes'used‘fhé'rationélé that the law does not
recognize as property those things which cannot be’put to any

1egitimate ‘use: therefore, it allows such thlngs to be destroyed

after a 1awfu1 selzure.ll7l The court has also upheld the

Provision®of the law that allows condemnation of machines that

B
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were not used for gambllng but which. a trlal judge 1s convinced:

118

could so be used. Since the prosecutor is not requlred to

prove the machine is-a gambllng dev1ce, but only must demonstrate

N N

that the machlne could be used for gambllng, the prosecutmon
of gambllng deV1ce seizure. caseées is noL a difficult Lask.
¢74  Under this logic, the state was able to condemn |
pinba}l machines~by{§howing that it was possible to‘gamble
on the scores achieved cn the macﬁine. The court observed:

We think it clear enough,?from the language

of this act, 'especially definition (d), that

the law-making body deemed it necessary to
prohibit all such machineg and devices which
could be operated as a game of chance, regardless
as to whethér there was a 'pay off' or not,

in order to fully suppress the gambling evil.
That this was within the pollce power of the
State and v101ated no provision of the ll9
Constitution, either State or Federal...

175 The owners of the pinball machines involved argﬁed

VS

that there was no chance involved in playing the pinball: e

e
e T
i

machine, that since it.Wés by design a game of skill, it could
not possibly be used as a gambling device. The court, however,

adopted the reasoning'of the New York Court qf_Appeals in Pngig
120, . |

- v. Lavin, holding: Lo e N

The test of the character of the game is not
whether it contains an element of chance or

" an element of skill, but which is the dominating
element that determines the result of the game?

Conceding for the moment that a player by careful
practice might develop some'degree of skill, :
, yet we are persuaded that any such skill would
Vo ‘be so thwarted by hazard. that he could not,
i regarfless of his skill, determine the outcome
Vo of the game. The element of chance, to our. .
Y minds, very clearly predom1Mates, and the machine

represents a gamc of chance 121

Cpe
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E. Taxdtion of Gambling

§76 = The inconsistency inherent in taxing activities

b

which were prohibited by criminal law did® not seem to disturb \
; \ fot ,

the court\ In 1938, the court held that While punchboards

were 111eg%1 under state law, this fact did not prevent the ;\

state from quulrlng that a revenue stamp denotlng payment - |

of tax on such\punchboards be attached to each punchboard

»;g * The court followed the lead of Judge Cooley in Youngblood V. _ \
a‘,Sexton, ’ reasoxlng that the revenue stamp tax did not authorlze ‘
v the operatlon of 1llegal punchboards, but merely 1mposed an : .\

i S occupational tax on them. Taxation and protection were held ,

not to be reciprocal. *Taxes were seen as merely a burden to 1
123

support the government.
- , R W) The Alabama legislature went so far as to provide that

the payment, owning, or possession of the federal wagering

ol

occupational stamp was prima facie evidence of gambling in any -

state prosecution for violation of gambling laws.124 However,

because of recent United States Supreme Court decisions, and

et st

the 1974 federal statute concerning a stamp tax on occupational

wagering, it‘is doubtful whether this Alabama law remains legally

valid or practically useful.

| Ctoy78

£
7=
2 !7
]

Today, bowllng alleys and billiard rooms s@lll require

a license. The fee for ‘bowling alleys is ten dolla 125

\\%er alley,
and ‘the fee for bllllard tables is to be set by the nlClpallty

Iwhlch llcenses them.l26, Twenty-two laws regulate the llcen31ng

¥
] and operatlon of billiard rooms. They include prohlbltlons f
£ against minors playing, gambling in a billiard rodm,'serving

]
4

o
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38 . 40
llquor thereln and malntalnlng secret doors to exit therefrom.
Betting on a billiard game is Stlll prohlblted and billiard

room OWnexs are requlred +to post a one thousand dollar bond

to ensure that all of these laws are obeyed However, charitable,

religious, fraternal, prlvate‘clubs or associations, and

if

‘organizations run by the State are exempt fromffhese laWs

regulating billiard rooms.127>' 7 o

F. Gambling Obligations
179 The pre-Civil War statuteg voiding gambling conkiracts
and allowing the recovery of money lost at gambling were

reenacted after the war and remain in force today. 128 ' ¥

ﬂSO After ﬁhe war, the courts continued to llberally'interpret
the recovery statute. In 1876, the court decreed that a person
who lost money at gambling did not have to be the owner of the
money in order to sue for its recovery. Ratner, a mere bailor

or trustee of the money. could also sue for its return, as long

129

i
TP ) PP IV U U S |
-

uau”yclbuu”did‘805Withiﬂ theﬁsix~months time limit.
181 - It has also been held that a lender, holding a -
negotiable instrnment as security for a loan he knows to be
gambling related,lmay not defend his interest in the courts.
If the lender's title to the instrument is defective for

reasons not related to the gambling onus, the lender mﬁy not

H

galn rightful title to the note by argulng that he d1 not:
//

know of the defect when he accepted it as security/ A lender who
/

has knowledge of the unlawful purpose of this debtor is not
130

- Seen ro be the bona fide purchaser of thetlnstrument. In ,é i
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1961, the Appeals_Cou%t:soﬁtened'this positionhsomewhat by ‘ ’ A
ruling that although loans which are knowinglynmade for ' ,
gambllng purposes were unenforceable, thosé made to pay antecedent - l
gambllng debts were recoverable by the lender. 131 ,‘ - :
182 o3 -In 1883, the court in Lewis v. Burton132 reaffirmed

its earlier decisions allowing losers to sﬁe stakeholders for
the return of their money if: (1) sald money had “been paid to
the winner before it was supposed to-be pald under the gambllng
agreement, i.e. before the resﬁltsﬂWere official, or (2) %f

the money was paid over to the winner after the loser had

demanded its return..
' ' . L i‘% 183 In 1899, the court declared that notes given to purchase

slot machines ‘were void, even in the hands of an innocent

purchaser for value. The court reasoned that while the saie
of an article for use in“gambiing was-not illegal, the
f'é plaintiff vendor in question had aotively'promoted the illegal

- .use'of the articles, and therefore became "particeps Criminis,"
i T B S 4 and u;nab,le_l to recover on the contract of sale. The court notes.
. L | P . 7 that the ".r‘generally established rﬁle, independent of statutes,

is that contracts made in furtherance of gambling transactions,

though not immediately involving a wager, are void, or against
w133

public policy. The court then concludes:
Illegality of consideration for negotiable -«
paper:;, arising merely from its being offensive
to public™policy, does not affect the rights
-of an innocent holder for value; but the rule
is otherwise when the instrument is made
absolutely void by statute, as in contracts

founded in whole or 1n part on a gambllng
[ consideration.

N
[ .
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But it is cohtended for the complainant that
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though the. contract be contra bonos mores, N
as in furtherance of gambling, it is not a
_gambling contract, within the meaning of the
"annulling statute, and that, thexefore, ;
complainant should be protected ‘as an innocent
holdek]of the notes. The moral pr1n01ple

which “the contract offends is precisely

that whlch the statuteﬁls de51gned to protect_

! ?-5 restrl,tlon to actual wagers, ‘or to contracts:
/) : s B , made in settlement of betting losses. Such -
/ ‘ " ; et : has not been its 1nterpretatlon in this court.

7. : . : ‘ ok ...The policy . ofsthis statute is.not to aid
' i a loser, 'but to dlscourage gambling; and
o Qaccordlngly the courts are bound to exercise
‘ _ : o - the jurlsdlctlon, and to relieve, in proper,
- ‘ B ' SR cases, without imposing upon the party seeklng
o ’ : ' ' Toit the usual condltlon of 601ng equity.

184 In otbev detision lntexpretlng the recovery statute,
t;ﬁ £t court has held that the right to recover money paid on the ¢

void (gambling}) conttact is personal, and it survives ¥he death
of. the plafhtiff.las In addition, the court has held that

oo e o fé;v any negotiable hote, including a mortgage, that is given

"wé in con81deratlon, 1n whole oxr in part, for gambling is void
B v . and the coort'%ill enjoin the foreclosure on a mortgage

R B - ' ; o founded on gambling consideration.t3° . Finally, "the loser is
‘ ' 137

entitled to interest on.the money he recovers, but” the law

does not authorize a loser of money at gambling to take the

. ’ , money back by force. 138
; ) | &
; ! G. Futures 5 .
; = . T A 185 -~ In the area of futures contracts, the courts were

forced to operate for several years thhout any spec1fic

=

/»ﬁ
’gu dmnce from the leglslature. In 1891, the court deflned

an 111§qal futures contract and chlared such contracos vold

under the statute maxlng contracts fgtn&edson gambling'
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consideration void. ‘ TR , | L S “
, When the parties agree at the time -of making : . . ! S
< the contract, or the intent is that no property . ‘VJ
" shall pass, or any delivery be made, but to pay ' : -
the difference between the price agreed on: , ' jg
and the market price at some future day, : o : !
"whatever may be the form of the contract, it . }

- is a wager upon the fluctuations of the market,

, i " and comeg within the denunciation of the statiite : i C ok
. ' ‘ F T lpronoun01ng all contracts fournded in whole 5 * i

' ~ : S ' or in part on a.gambling consideration void. !
: -Code, §l742‘ On.the other hand, owner?hlp : : b

e or possession of the property at the time of : 3

|
o making the contract is not essential to the : ﬂ
B validity. of a contract for delivery at some ~ §

future date, and if the parties understand and
intend that the seller may have the option to i
deliver at any time before the maturity of the: o , o
contract makes no difference. Coubts will not: o ; ﬁ
presume that parties to .a contract intended L ‘ [
to violate the law; the intendment rather is b
in favor of their valldlty 139 . . H ] <« f

N

Contracts to buy farm products not yet grown,140 and oﬁtion ] ‘?\

3l

contracts to buy land at a certaln prlce for a certaln amount

were, of course, declared valld.
1186 - - In 1905 the COurt decided in order for a’futureé} &f

.contract to be 1llegal both parfles touthe agreement must

1ntend lt to be a mere specula$lon on the future prlce,‘not
: i . o
1nvolv1ng actual delivery. If only one party lptended the 4 ¥

.

contract to be a speculation, it remqiﬁed valld.l42

187 ? , In 1907, the legislature finally entered the‘picture
and enacted several laws on futures contracts, most of whlch ‘

Slmply codltled earlzer court decrslons. Futures contractsﬁ

were defzned and declared void, the money pald on such

contracts was madﬁ)recoverable and selllng or deallng in

;futures contracts was, made a mlsdemeanor, even if the contract

S

b
S

made ln another state. In 1915, a fallure to 1ssue a

e
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wrltten'statement of the sale of any commodlty, stock or

bond Wlthln ona day or demand for. the same, vasinade pr mak
C 143 %

facia ev: dence that ‘the contract was an 1llegaliome.

Y88 1131933, the courts establlshed the presumptlon that

'Valld 1f m ae in’ accordance w1th the rules of an‘e tabl& hwl

exchange. ThlS presumptlon would overcome a pr;ma faCle case

: ; RS 4
h o : i g ! that Lhe contract was actually a gambllng Ventu:e.l 4/
i ;
; . I
; £
f ‘ : !
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IV. Conclusion

189 Alabama'

ama's gambllng history has followed that of many
other southern sLates.“

Early frontler perm1551veness did not .
entirely subside unt11 Reconstructlon, The posteReconstruction‘
ngernments,,however, used gambllng to g

fevenué. Slowly, thlS position was abandoned in favor of a
near total prohibition, which remains’in force today

major move in the direction of decrimlnallzatlon
althQ

No

seems imminent,
ugh some pressure for 1egallzatlon of horse rac&ng is
begLJnlng to appear. However, since Alabama does not have a
largefbudgat, and the people of Alabamafére of a conservative
ﬁature,

the pressure will probably be unsuccessful

(Shepardized through March 1975)
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g1 As a result of its small populatien and brief history,

L

AIaska has w1tnessed only a llttle gambllng case law or

leglslatlon.t Alaska s policy on gambllng has generally been a

prohibitoxry one. In fact, the statutory prOV1elons outlawing

a

gambling that are in‘force today\are largely those‘that

appeared in Alaska's very flrst code of laws. The only major

development in the state s gambling laws in this century

occurred in 1960, when Alaska devrated from its anti-gambling
; Y
stance to allow charitable,organizations to conduct certain

fund—raising,activities which would otherwise be banned.

PR

. S | e B I. Early History and the Codes of 1900

12  The huge penlnpula of Alaska was_ flrst 51ghted by

stern explorers 1n 1728 durlng an expedltlon under the

leadershlp of Vltys Berlng, a Dutchman in the employ of the‘

Russian emperoe4/ Cn Berlng's second voyage in 1741, a landlngn

was made. The name given to the area was Russian America.

N

‘Berlng 'S expedltlon had dlsdovered the sea otter, whose sklns

v}

soon beckme the nost valuable and sought—after ‘furs on they

European market As a result of thlS commercial success;

'fexpeﬁitio 1S set outito explore the Aleutian Islands, just off

: the ﬁlaskan Continent, where sea otters, fur seals and blue ~;ﬁ;:

#

F @»foxas were reported to be abundant In time, Russian trappersy

A

331 thelr“efiorts\to gain these natural rlches, had destr ytd

T T T e
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the remainder to pay tribute.~ Chaos reigned during those,

5

ﬂutlans, as small bands of Slberlan

early years in the A

--hunters robbed and murdered each other for furs.

ﬁLater in the elghteenth century, ShiPS from Spain,

13

England and France v151teo the shores of Alaska, and_each

country clalmed.SOVerelgnty over the terrltory.'xln lZ&BQ

these confllctlng clalms almost resulted 1n a war between

I

Engiand and Sparn. In V1ew of the remoteness and 1nhosp1table

nature of the land it is not sulprlslng that desplte‘the

Ll

1nternatlona1 rlvalrles, 1e'terr1tory was

Although there were Russian'settlements at:

by 1788, most of the white men in Alaska

traders and hunters.

14

A»trade~monopolyfca11ed the Russian America Company. ; i

was formed in 1799 by - some Russ1an merchants, who hoped to

SRR

promote the area for proflt. The company thrlved the

.

O . settlements increased, and by 1833 exploratlons of the;, é
interior'had'begun; Wlth the onset of the bloody Crlmean‘ﬁar %t
in 1854, however,dRussla‘s resources and attention were . ;

! dlverted from 1ts 1nterests in Alaska. While Russian fortunes:‘ 3
A in Amerlca began to wane, some Americans had already begun é
: . settling in Alaska. In 1859, negotiationS‘were ndertaken ?
. ~ S, A
, ? between Russia and the United States for the purchase of %
. Alaska. These efforts, interrupted by the American Civil War, i

2 . ‘1 ol
were not completed until 1867, when a price of $7,200,000 was \}, k

&

agreed upon. The treaty, whlch was arranged by Wllllam Seward,

éthe Amerlcan Secretary of State, was not\Well reqelved in

o

b e o e i e
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dongress. Alaska becama known altexnate1y as "Seward's P@lly”
or "Seward's Icebox". Neither ratification of the treaﬁy nox
the approprlatméﬁ of necessary money vere acaﬁmplighad upitdl

a year later, and énly after much bmckerlng, ;

vﬂS“ Following ratification of the Ereaty, Puswman settlors | e
received the option of rem&mm;ng in Alaska or reﬁuruxng i, o
thelr original home. Most of them.chose to 1@3Véf while

Amexlcan settlers beqan to: trlckle in to replﬁee thami» ‘ ﬂ

Despite the increasing number of ﬁmerxaang in ALagka, G@ﬁgf&bg

virtually Lgfsred ﬁhe t@rrztory Ne gﬁwvisioﬁ was mada f@x
Py

civil governmert. Fzrs the army, and then ﬁhé ﬁavy, prowi&e&

..u

the anly law and arder c* protection Alaskan geﬁﬁlers were £o °

kﬁow far several yeara
§6 7*“ A number of mxmzng camgs sprang up xn the territory.

Miners ﬁhemse%ves polmce&,the camps accor&kﬂq to an informal

code &evepre& over th@ ywar§,1 In 18?/, Congress recoquéé&

these mmners codis as havwmg ﬁhe f@zam of law &g lomg as they

&1&‘nmt cumﬁllc@ with the cmmsﬂitwtmaﬂ or any federal statutes.?
Us' codes vere t%e ﬁnly'semb&anee of effective law in
°W18840r Bven af&er that time, niners’ meetings

sEill provmde‘ clvmi remeamesa% Pernaps thiz lack J#‘

formal ized lay may explain ﬁhﬁ'reiatlve saar@ity'@ raporte&

ganbling cases ;n.hlaska before thé *mxm of the aént&ry»

17 - Gold wag &1scavex@ﬁ 1%131& ska in 1880 and the ré@@ﬁﬁiﬁg
il { ,
influx of settlers bwzlﬁ e towng of Juneaw, Uouglas and

Treadwekl m@ax'the mines., With the p@agp&at@r@f oo, came the
wsual full as

s, saloon keepers and ladies

&

1Y
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of the night. As the population increased, the need for an

”ess responded

o

effectlve ClVll gOVernment became apparent Con

by passing the Organic Act of 1884,4 whlch prOVlded that Alaska

be glven a governor, a U. S marshall federal dlstrlct court,

v

and all other 1nstmtutlons necessary to establish the executive ¥

and judlClal branc es of local government. A provision

k:establlshlng a leglslature, however, was not enacted untll
1912.;; ‘ - y";‘ ‘: v
18 Congress thus retained the exclusive right to legislate

for the new territo;y; Despite these Congressional measures,

vAlaska still,hadfGlrtually7no law at all. . A,solutionfto the

problem was offered by Sectlon 7 of the Olganlc Act, which

state@‘that ". . . laws of the state of Oregon now in force

aréﬁlereby declared to be the law in said dlstrlct [Alaska]i“

SO i r-as the same may be applicable. o . " iOregon was

chosen over Washlngton because 1ts law was thought to be more

mature, more highly developed. In .fact; however, the adoptlon

of Oregon law;caused problems rather than solved thenm, forvit

had not been compiled in writing for many years. What was

“in fof‘e"‘ cegon in 1884 could not readily be determined.®
$9 The smtuatlon deterlorated to a point where\gbt only
the ¢ eOple, buL also the dlfferent lelS‘OHS of the dlstrlct

vourt, were unaware of what was supposed to bhe the law.

Meanwhlle, the fabulous gold lode at the Klondlke in the Yukon

l was struck in 1896 and the ‘population of Alaska wal

1ncrea51ng, After the Klondlkem,the most 1mportant dlscovery

éof gold was at Nome in 1899 Finally, Congress appofnted a

[




commission, under the chalrmanshlp of Thomas H. Carte y to -

revise and complle the laws of Ala$ka. As .a result of L

i . A
) S , , N

‘ NG
} ‘ i
o I

‘Carter's’work, Congress adopted fiﬁe codes for Alaska. In.

18§9, Congress approved Carter's penal code and code of

criminal procedure.6 In 1900, it ﬂassed the political and

civil codes, and the code of civil procedure.’ For the first

time, Alaska had both an outline of government and a system ‘

of laws that was easily accessible to a11.8 !

Lo

'A. Carter's Penal Codei The First Gambling Laws

ﬂlO Caxter's.penai‘code containéfnlaska's first gambling

laws, whlch w1th some addltlons, eseentla]ly remain the law

i

in Alaska today Each gambllng provalon in the code was

-
e ey e A i, b e

Laken dlrechly from the Laws of Oregon.

W
§11 The éode contalned several ant1~lottery provisions,

one of which Srbade any‘person to promote or set up a lottery

o
N3

for the disp

gsal, of ﬁoﬁey'or any valuable thing orwio

knowingly- ermit%any lottery actiwvity to be conducted on his

'or her‘property. The}penalty was six months to a year in the

penltentlary, three months to a year in jall, or a $100 to

$L 000 fl.ne.'gt Selllng a lottery tlcket, ‘or possession of a

tlcket with 1ntenL to sell were punlsheble by three months to

‘a year in jail or a $50 to $500 fine. IF anyone had the

& \\o

mlsfortune of belng conv1cted twice for eathex the promotlon

or selling offenses, he or she could be sentenced to from' One

§ to three vears in the penltentlary Lo Anyone who advertised

IS : & i
] % !
Pt . ,

S : | AT i RERE copa 1°ttery in any way ‘could receive one to six montba‘in jail

=]

) e
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or.a $20 to $200\£ine,ll
about swindlers, because
sell a tlcket 1n a lottery known to be flctltlous. Not only

) 5

would a v1olator be subject to the stlffer penalty of one to

three years 1n thexnenltentlary, but-at trlal the aefendant

would have the burden of showing that the 1ottery did, in fact,

ex1st»12

112 The code contained one provmslon against ca51no games.

17 L=

This bectlon stated that any person whm dealt, played, or

conducted any of a long list of casino games or other games

5

playedtwith cards, dice, or some cther\dPV4 e . for money or its

representatlvb was gullt] cf a mlsdemeanor punlshable by a

/L}

fine ofgup to $500. The v1olator could be 1mnr1scned untll

the fine was paid, with a $2.00 deductlon,made‘ﬁor each day u
1. 13

spent in jai

v

3

II. From Carter's Codes to Statehood: 1900 to 1959

A. Organic Act of 1912

413 ‘ While the territory ccptinﬁed:to expand, more

importantly, Alaska began to acquire a larger population of

a .

pPermanent settlers, rather than transient prospectors and

soldiers of fortune. Alaskans wanted to have contrcl over the

legislative functions of heir government as the people of

- previcus territories had been granted. Consequently, Congress

Passed the Organic Act of 1912 l4 which created in Alaska a

)

RS g

e l"m,“"j'

AT AR

e

H ey




TN s

B

- 7
. f /‘A /',! x4 . ] ‘ . . o
;~ > 414 Many limitations were placed on the new legislature.

8 J ' - - s L :

. 0f particular interest here is part of Séﬁtidn 9 of the act B
[ o ' ,

N which said

“. . nor shall any lottery or the sale of
o lottery tickets be allowed; nor shall the-
: - legislature or any municipality interfere . 5
o with or attempt in any wise to limit the
Acts of Congress to prevent and punish
! ‘ gambling, and all gambling implements shall

7, P = be seized by the United States marshal « e e

i o o and destroyed

“ : o i Cr : N
e = - ‘ | ;d;}t B. Municipal Regulation
i ! 115 ' Shortly after the néw legislature was formed, a new
o ©  compilation of Alaska's laws was published. Consisteﬁt with.
I ' .‘j o ; - ! f thlS llmltatlon, the gambling laws are exavtly the same as’

those in Carte_[

to define, prohaglt andfpunlsh gambllnq.16

116 " That provision wa$ interpreted in Hornstein
17

States, ~Alaska's first reported criminal gambling case. °

Hornstein- had been conv1cted of gambllng under the territorial

statute. for an offense committed in Nome. ,Pursuant to the
authorlty,gﬁanted’by Congress, Nome had enacted i£s own
.antiegambling ordinaace. 'Tﬁe.defendant argued thatihis
conV1ctlon was inialid on the ground that the United States

had no jurlsdlct'

ted in Nome,

B
£

51nce it was anwlncorporated town whlch had enaoted:its OwWhes
=2\
ordlnance. The court rejected th;s argument, finding no

[

ev1dence that the Unlted States intended to vest mun101palltles

‘ © b ¢ with exclusive jurisdictiion ovel ‘gambling offenses. Nor was 7

4 . = . . 7

[3}
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14 Many limitations ware:- placedfon the new leqislature.

‘@q 'allowed nor shall the
legislature or an municipality interfere
with or attempt in any wise to limit the
Acts of Congress to prevent and punish
gambling, and all gambling implements shall
be seized by the United States marshal .

and destroyed ‘ ' .

" o ‘
I i iunicipal Regulation
o " ‘ A N . . - :
m,i 415  Shortly after the new legislature was formed, a new
Leo ‘ : . ; ’5‘"';,'-/«':";[ o o i

"/ compilation-of Alaska's laWé*wasdpubliShed./ Consistent with
‘. i',‘ a B ‘ . ' ) = . . / ‘ v

this limitation, the gambling laws are exadtlylthe same as
15 o |

i

those in Carter's code.

The only addition'¥as a provision

e

4

by Congress in 1904 granting m&iicipalities.the poWer
16‘

to deflne, prohibit and punish gambllng

hat prov151on was lnterpreted in Hornstein v. Unlted

7

s AE
Wwptatute for ‘an offense committed in Nome. Pursuant to thg

: //"

authorlLy granted by Congress, Nome had enacted its own

I . ;‘,L‘“f" a ‘ : : { N ':: ' =
ok . B S

antl—gambllng ordlnance. The defendant argued that hls
Q&

2
o

o

.conviction was 1nva11d‘on the ground that the United States

had no jurlsdlotlon over gambllng offenses commltted ln Nome,

. Ig.

/ ‘

©
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the power conferred on municipalities repugnant toka

reservation of power by the United States. Therefore, both

the ordinance and the statute were in effect, andja conviction

could be sought under either one.

C. Witnesses and Accomplices r '

417 The next crlmlnal caSe went all the way to the Unlted
187

States Supreme Court. In Mason v. United States,

defendant had been held in contempt of court for refdsing to

answer guestions when he was summoned as a witness before a

grand jury investigating gambling charges against, several

RS

other individuals. The defendant maintained thaﬁﬂhe had a

Fifth Amendment privilege ageinst beingfcompelled to answer

'quesﬁions such as, "[wlas a card game going on at tﬁ fable at

whiCh.you were sitting?". Affirming the lower court'

c1tatlon, the Supreme Court noted that under Alaska law, it is

not illegal to 51t where a card game is being played Nor: is.

'”p_ o : ; o CRE : %}f'it illegal to join in the game unless the game is being played

for something of value. The Court declined to disturb. the

ARt

g

lower court's opinion that a direct.answer would not put the

defendant in any.immedia;ewdanger of incriminating himself.

50vavoid

;tO testlfy on Flfth Amendment grounds. Such a WLtness,

quever, could not be prosecuted for any offense about whlch

%\;; :
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119 At the same time, several other additions were made to
the‘gambiing laws. For instance, it was declared that a

person engaged in gambling was not an accomplice of any other
participant,'nor of the persoq/condﬁctihgqthe ggme.zo

J
V.

IR

D; Nuisance Law

120 971h 1919, it was also recognized that a pyhce where

gambllng Was. conducted or permitted was a common nu1éance. A ?f

person who ma;ntalned, or aided and abetted such a nuisance

s
]

was guilty of a misdemeanor punishable by a $100 to $500 fine

and/ox thirty«days to six months in jail. The U.s. Attorney

had the rlght to go to court to abate and enjoin a gambllng

© - % nuisance. Once an 1n3unctlon was obtained, any violator could

bpe given a. $100 to $500 fine or thgrty days to six months in
jail for contempt; It ﬁes stipulated, however, that no‘
pefmanent'injunction‘oouid issue before an individual was
convicted of maintaining,é nuisance. 2

421 " In 1944, the defendant"ihTPattersonAv, Joneg?2

~challenged the law providing a,penalty fg}\maintaininq a

gémbling nuisance. He argued that it violated the part of the

Organic Aot 11m1t1ng the leglslature S power-to act in the

gambling area. More §§eclflcally, he clalmed that the
nuisanCef1aw‘interferedgwith the original ahti-gamblinq

| e pfovision of the Carter code. Since the Organic Act forbade
ARl R T ' : 3

the legislature to interfere 3y th“éoogreésional attempts to,

S

Prevent and punlsh gambllng, and since the Carter code was an

‘:act of Congress, the nulsance law, the efendant argued, must

[v]
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‘which ¢ontainsg a

. be maintained under that provision, The‘court reached this

fall. The court rejected this argument, finding that the
Organic Act did not, 1ndeed bar the legmslature from passing
laws concernlng gambllng The leglslature was forbnaden only

to pass laWs counter to the spirit and effect of Congre551onal

acts. The intent of Congress in the Organic Act was to

prevent the local gislature from legalizing gambling. The
nujsance law had no sﬁch effect., To the contrary, it

augmented the original @aw while providing another statutory

means for suppressing gﬁﬁbling. : W ki/
E. Gambling Devices ?;5
122 The court~gave a bfoad interpretation to the )

antl—gambllng statute 1g/the ‘case of Un;ted States v.

Frodenberg.23 Here, the defendant was charged with VlOlatlnq
the gamblirng law by operatlng‘a device known~as an - . Jf

"Advertoshare”. An "Advertoshare" is a. punchboard type dev1ce, 1A

checker problem in each punch-hole. Upon

i

paving ten cents for a punch, a player wins a prmze if he or

e

she can solve the particular checker problem within a.

specified amount of time; If not, the player receives ten 'j?
cents credlt toward the purchase of merchandlse selected by
the dealer. Although thlS scheme seems to resemble a lottery
more than it does one of the ca51no type games enumelated in

the gambllng law, the court, whlle first analy7lng the scheme

as a lottery, nevertheless held. that it was a "dev1ce" within

the meanlng of the gambling law. Hence, & prosecutlon could : § i




67

o

" : ‘ : " decision, even though the very same ‘device had passed muster

24 Hexe,

evq:‘”  = TN in the Supreme Courts of both Uﬁahvand Wgshington.
| the court felt that the ten”cent.creditﬁwas‘just "a dodge" and

that even if the Advertoshare involved skill, it was still a

e - game of chance within the 1

F. Compilation of 1933 | e '

¥ i e 423 A new compilation of Alaska's laws was issued in 1933

" — 3 ﬂ[ %gf oﬁce again, the original. lottery laws of 1900 saw no change.25

The basic anti—gambling'provision remaihed the sameﬁ joined by
the preV1ously~dlscussed laws~about witnesses, acccmpllces,

i Jk?.“f . ' \ R .
s+~  and gambling nulsances 2% A sectlon providing for municipal . °

‘ ; ; '; - prohlbltlon of gambllng houses was, however, 1ncluded In
v addition, the sections of the Organlc Act 11m1t1ng the

; legislature's power in the gambling area and providing for

i | \ .. the confiscation ofigambling implements were inserted in the

1933 compilation, although the original act itself was still

in force.27

G. Compilation of 1819

424 The compllatlon of 1949 contained the same lottery and

A;gambllng laws as, 1ts predecessor.28 One small, but interesting

¥ change was made inisthe tltle of the‘ba51c anti- gambllng

provision. = Instead of the tltle
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25 giso included in the 1949 compiiaticn were laws passed

two years earlier imposing a tax‘pn/alliuviﬁ~operated

:amusemeﬁt devicés, ipcluding Slot machines and pinball
machines. While the law explicitly stated that it did not in
any way legalize gambling,30 it did not state which of the

" devices taxed would be considered qembling devices. The tax

| law was expanded in 1949, when punc@boards also becawe subject
to“the fees. rAnyong not cbmplying with the law would be

guilty of a misdemeanor and subject to a-$500 fine. Again,

the tax law in no way meant to legalize gambling.3l

HﬁgFQrfeiture of Gambling Implements

-

126 In United States v. Three Thousand Two Hundred and

Thirty~SiX‘Dollars,32 the last gambling case decided before
n statehood, the;question’befOre the court was whether ﬁoney

couldAbemcqygidered a gambling implement and therefore be

¢

subject to forfeiture. The money, iﬁ this case, had been
seized during a gambling raid, and it allegediy cOmprised the

~ bank. The court noted that although some other jurisdictions

PP & S

differed on this point, it would follow the majority rule,

which holds that money can be ﬁbrfeited if it is an integral
- part of the gambliﬁg opératién; The opinion stated that

‘objeé's such as faro tables, roulette wheels, etc., which can
: héV?. .

{o] purposé o%@er than as gambling implements, may béay
seized and destroyed on the spd% by the officer, unless he
t Wishes to retain them as evidence. On the other hand, where

DT A Ty ' . : ‘ . ' ; o
- the Chject seized, such as money, can be used in a
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non- prohlbltory act1v1ty, a llbel ln rem must be flled It

©

must be proved by the weight of the ev1dence that the object
was used for gambllng purposes in the context in Whlch it was

selzed. Because thlswactlon is 1n rem: and is completely

separate from any crlmlnal proceedlngc,xthe ownér need not be
convicted of gambling before the object can- be forfelted. In
this case, the action was dismissed because itywashflled after
the statute ofilimitations had runi The court‘said”the statute
starts running when the seizure occurs, even lf the obJect is
being held in custody as ev1dence. |

4

I. Civil Transactions _ ‘ ‘

=

27 "~ There are only two gambling cases involving civil
transactions reported from Alaska, both of which Qere decided
‘>early gn the twentieth'century,‘ In McGinley'v. Clear‘y,33 the.
plaintiff and defendant became intoxicated in plaintiff's

saloon one night and- began to throw dice. -The plaintiff did

not fare well for he signed over a one- quarter 1nterest in

-the saloon to the defendant tc pay his losses., Aghast at what \j}
he had done, the plaln rff began a sult in equlty to cancel

the dead ior lack of con51deratlon.

{I ' e} 5

there is no coq%on law right to recover money pﬁbd on a  »

The court ruled that

"

“ambllng debt. It said thats. "Equrty will not become a:

lgambler S insurance company While recovery would be allowed -

under scme circumstances, the court left the parties where it

had found them. | - 3 e

Y28 The only other 01v1l case, Greenland V. Mltchell 34

involved @ dlspute between the parties to a bulldlng contract.
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The plaﬁhtlff bullders had " agreed -to construct a small bu11d1ng
behind the defendant's saloon.%&After completlon, the defendant
accepted the building buﬁ”refused”to pay for it.. Thevdefendant
said that thedplaintiffs knew the building was to benused»for “

’lllegal gambling purposes and therefore should not be allowed

to :ecover on thewconpxact. The court conceded the valldlty

of éhe rule cited by the defendant but declined to apply it to

thiy situation. Even if the plaintiffs did know of the
defendant's intentions, theucourt.reasonedﬁ,this wasvnot such

a furtherance of an. 1llegal purpose as to v01d defendan 's

obl;gatlon. The defendant was not allowed to repudiate the
contract and thereby secure an advantage from his own
violation of the law.

129 ,By the time Alaska was admitted to statehood in 1959,

o

it had a fairly complete body of anti-gambling statutes, but

only the seven gambling cases had been reported.i

TS flI. Statehood: 1959 to Present
- 7 B :
Z) 4 .

Alaska S const;tutlon contalnSJno gambllng pvov151ons.
Because the restrlotlons 1mposed on the leglslature by Section
9 of the Organlc Act are no longer in effect, and 51nde the

constltutlon 1mposes no new llmltatlons, the leglslature 1s

!

frec to do as it sees ﬂlt.

. l‘.
131 . Thus far, the. leglslature has legalized only certaln

‘4; é charltable games. Alaskan leglslatorskaggarentlj have not

e

f»looked to legallzed gambllndéand lotterles as 4a ootentlal

¥

g
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source of state revenue. Becalse more than 90 percent of

Aiaskafs land is .owned and adﬁinistered by federal agencies,

e S e
and Alaska's strategic lIbcation xequifesla'conside;able

military force tofbe"Stationed within the state, moréwthan

half of the state's’revenue comes- from federal disbursements;
’ T

The second largest source of state revenie is taxation imposed

on income, motor fuel and‘property.

i

Theﬁpetroieumland gas

industries, since 1957, have brought revenues to the state ln

excess of $100 million. Thls income hab been derlved from

. lease rentals and bonuses, production and conservation taxes,

andtroyalties.

N, ’ .
A. 1962 Compilation of Laws and Recent Revisions

432«

In 1962, Alaska published,the compilation of its laws
" which, as amended over the last twelve years, is still‘in
effect. The lottery, gambling and nulsance laws were once

again repeatedrunqhanged.- Similarly,uthe punchboard tax and

the seizure law remained unchanged.35 Changes reflectedtin-

the original l§62 compilation were the addition of the chapter
on charltable games and the - rev131on of the sectlon on the

tax1ng of 001n-operated dev1ces,36 both of which will be glven

further attentlon below. _In 1966, a law was passed declarlng

that an lnsurance pollcy Whlch is executed as. a Wager is wvoid.

A POllcy 1s valld only.ii,lt protects an insurable interest of

the PQliCY-holder.37 As a"result‘of a 1972'ré?ision of the

mu“lClPal government chapter,,mun1c1pallt1es no longer have a

SPeclflc\mandate to prohlblt gambllng. They do have’the power

T U R TN LR e e

R R R R
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to regulate dlsorderly conduct and to condemn  and abate public

nuisances.38 This act may stlll leaye'them.w1th some power 1nk

{
!
A
x

the gambling area.

B. Pinball Machines as Gambling Devices

433 Most of‘the litigation since 1959 has revolved around

the question of whether or not pinball machines are gambling

devices subject to seizure~and forfeiture. These cases have
given the court an opportunlty to dlscues the meanlng of

"gambllng" and "gambllng lmplement" The first pinball case;39

decided in 1962, concerﬁed several machines equipped with

meters to register the;number of free games won by the players

and a release button to reset the meter. Intthe establlshment
O _
where the machines were located, the uSual practlce was for

i . . . P
RS : . 7

Sy the player to exchange the number of free games accumulated
. e i 'for money. In holding these machines to be gambllng deVlCES,
é“ . — the court stressed that the deflnltlon of "gambllng device"
?_ ‘adopted 1n this case was only one of many possible deflnltlons.
% - ] The court said that a gambllng device is
%g | ; . . any tangible means, 1nstrument or

contrivance by which money may be lost or
won ‘as distinguished from the game itself.
The device. need not be intended solely for
gambling purposes. However, 1f it is used

&
- .
\

. ; in such a 'way that money may be lost or won

e - « % . as a result of its use, then it becomes a T
2 : s ‘gambllng implement and is qubject to seizure o
) o Cw and destructlon .. .40 : DR

o & . : £

G ' $ 3

s h ) Vo The court decllned to con51der whether these machines would be’ .

g ) L ’ gambling 1mplements if thﬁ only“prize was froe pbays instead T g

0

‘Of‘money. In other words, the Bourt expressed no ‘opinion as

on pemm i TR e s

» g

,it;
i
1
i

: ! ) § : AN
q - ’ o : - to whether@these machlnes were gambllng lmplements per se.
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435 ‘The supreme court, finally ruling on Ehe qﬁestion,
‘agreed ﬁith the second ceurtgthat such pinball machines are
”gambllng devices per se. The cour£ said the essential
‘elements of gambllng are conSlderatlon,‘chance and prize (the
same elements which most jurisdictions hold tokconstitute a
lottery): |

.. . one gambles when he pays a price for a

chance to obtain a prize. A gambling 5

implement is .some tangible thing which 15 Yused
or mainly designed or suited for gambling. ®

The court found all three elements present. First, one must
pay in order to play. Second,vchance{is presenﬁ, for even iﬁ*v
an element of skill is involved, the number of free games
which can be won((the.qdds) is uncertain, and that uncertainty
predominates. Finally, free plays, althougH they have no
monetary value, are still prizes. Of prizes the court said:

A prize is something offered or striven for

in a contest of chance. . . . Whether or not

one finds amusement or entertainment in

Playlng a pinball machlne, there is always

\

something that he is striving to win by
‘peratlon of chance, . namgiy, free games.

136 'The owner»of the machines argued that tﬁe law imposing
a tax on;plnball machlnes recognized that such machines were
notﬁgamb$1ng dev1ces Eeg»ge,? When the c01n-operated devices-
taxglaw %as revised in 1960, the devices were divided‘into

: ?ﬁthree categorles, each Wlth a different tax rate. .Class 1

LT o T o b i“ : con51sts of entertalnment dev1ces, such as jukeboxes, which

clearly have nothing to do w1th gambllng -rclass 3 ConSlStS of

gambllng machlnes such as slot machines. Classn2 whlchv

8
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includes pinball machines, cannot be easrly classified as a
gambllng ot a not-gambling category. The definition reads:

o . "corn—operated device class 2" means
a ‘pinball machine . . . or other apparatus
or device which operates by means of insertion
ofa coin, token, or similar object and which,
by embodying the elements of chance or skill,
awards free plays and which contains a device
for. relea51ng free plays and a meter for
registering or recording the plays so
released, or with a prov151on for multlple
coin insertion for increasing the odds, . e e

O e

, 45

N

The court was not 1mpressed with the owner s argument It

K
Sai!
o ;i*r :

held a class 2 device to be a gambllng 1mplement per se. T
reasoned that tax laws do not legitimate activities or devices
which are otherwise illegal.

437 In 1966 ‘apparently as a response to this ca~e, the

0

leglslature passed a pecullar law which 3eeﬁed'to overrule the
decision, but only for a oerlod of three years. While the law
added the words ", .‘. but free plays shall not be construed
as a +h1ng of value" to the class 2 definition, it also
included a provision terminating itself in June, i969a4§

Thus, the added words were later dropped, leaving the
definition as it was before ahd,presumably restoring State v.

”Pdnball Machines?? as good law.

— -
o) 2

C. Lotteries

138 In 1973, ‘the supreme court dec1ded Morrow V. State,48

[

a case whlch appears to have important 1mpllcatrons It

1nv01Ved a’ ‘endant whO‘was belng prosecuted for sel ing a

lottery ticket, because he had sold football cards as part of,

a football pool. The trial court dlsmlssed the charge,

mr ; L AR s e e s e A gt A . . . By RIPITC 1
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finding that football predictions are based on skill,{and

thereforeﬁ?football pools are not lotteries. The superior
court reversed, holdlng that the football card was a lottery

tlcket as a. matter of law. The defendant appealed to the

supreme court.

ﬁ39 ~ The court‘started from the position that consideration

U,

and prlze were:obv1ously present The only questlonable point

was whether chance was present as well. here have been two

approaches to thlS question. Somg.courts follow the'“pure

p——

chance" doctrlne, whlch holds that chance is not preseni

unless no skill 1s involved. Other courts.follow the
~“dominant factor" doctrine, which holds that a scheme is a
lottery if chance dominates the d;stribution of prizes, even

if some skill is involved. The Alaska court joined the

"dominant factox" courts:

5
4

The pure chance doctrine would legalize many
guessing contests and other schemes, where
only a small element of skill would remove
such games from classification as lotteries. :
This could lead to large-scale evasion of
the statutory purpose. In many instances,
the gambling aspect of a lottery could be
cleverly concealed so that ignorant and
unwary persons would be enticed into
participation before they became aware of
the true nature of the scheme.

140 The court outlined four requirements which must be met

in order for skill to be considered dominant over chance.
P .

g

. "’:;71

First, participants must have both a distinot possibility of &

},.

| ‘ ) ; | ‘ o %73 exercising their skill and sufficient data upon which to make

B e L
e

@ judgment. Second, the skill must be possessed by the

general class of participants, not by just a very few. If-the

e Sl w1 o ey 5 bt MR - i e - oimd, o SURERIC A . N - N i
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class is the general public, the s@}ll muyst be one poésessed’f‘mﬁ

by the average person. Third, thé skill must sufficiently ' -

govern the result. It must control the final result, not just

]

one part of a larger scheme. Finally, the standard of skill

required must be known to the participants. Winners must he
determined objectiyely.

8

{41 No decisdon was made as to whethexr a football pool is

dominated by ‘skill or chance, because the court felt the
: : ‘ o
‘defendant was entitled to a jury trial on this question. The

court also said the state had the burden of proving that c¢hance

i
&

was predominant. It is clear that' the cdur§ intended to set.
up & framework in which it would be possible to decide, with  °
P . I\ .

some congistency, future questions as to whether particular

chemes are lotteries.

D.-Exemption for Charitable Organizations

T

2 g'i {42 -~ The Alaska legislature legalized certain charitable
3 N 7 ) ?,; games by a law passed in 1960.50' So far, this has been the

- E . . ey
7 i £ limit of legalization. The law states that qualified
f ’ Eo : , , ‘ : ,
1 AR , . : ‘ : i, organizations can receive a permit from the Commission of
S SN - = P , : 1+ Revenue to conduct bingo, raffles, lottegies, ice classics, ,
i & - s ’ R {f P . K
L W\ . fr ) ’ L . ‘ Lo ) ;
: S . dog musher contests, fish derbies and contests of sklll,51 A s
o J S ‘ . . Lo ' , : o " o
s . E | ¢ . qualified organization is a bona fide civic, service, g
5 : | % . | religious, charitable, fraternal or educational organization ' $“
i ” 0 ‘ . :
& : o . . JE . . & . B
% , | ; _ | ) o . V : which is non-profit and has existed continuously for five L
1% . R , R ; Years prior to the application for a perm:_l_.t.52 B

‘ , ‘ ' S : : ' o ;

g ' . B . 3 ‘ . ) ¢ v . . . ’ /'7 N . ::l i
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bogks and records of any permit holder. Many other -

requlrements for the 1ssuance and maintenance of permits are.

" spelled OUL in the law. For instance, 1t is r{:elred that the

proceeds of any games be dedicated for charltable.pyrposes

. : . X o
within one . year of their receipt. In addition, the law

exélicitly states that it does not authorize cards, dice,

routette wheels orfany‘other implement primarily used for

gambling.54, It is clear that the 1egislaﬁure wished to

'provide a means by which socially ueeful organizations could

N

receﬂve addltlonal funds, but at the same time, it attempted

to minimize the possibility of abuSe.H-
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(43 The commissioner of revenue is empowered to make rules
and regulatlons concerning permits, etc. 'He may examine the
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e g S ‘ “Conclusion
444 i Alaska has maintained a consistent anti-gambling
Ax ’ pollcy from its first laws of 18500 to the present day hIts
&\ ‘
'&" lottery laws, prohibiting all lottery—connected act1v1tles,
| L
" %  remain today as they were adOpted in 1900. The anti- gambllng
i law adopted in 1900 has also survived v1rtually 1ntactﬂ even
p ) though it appears to criminalize playing and social gambllnqw~
: It has been enforced, however, apparently only against
professional gamblers. Gambling implements have been subject
. to seizufe since 1900, ~Gambf§hg~nuisance laws were eventually »
: added as were . .laws protectlng wltnesses in gamblihg cases ‘and
d i
declarlng players not to be accﬂmpllces of one another. One
step‘toward 1egallzatlon of gambllng has been taken; charitable f
7 games were authorlzed ' . . 3
g 3;%45 '_ It does not appear that gambllng has been a major E f
Lo ’ concern in Alaska's1nce-the end of the gold'rush days. At the FO
& ) i
. ' present tlme, people and money are pourlng into Alaska as i B o
RO O : P 5731 constructlon of the huge oil plpellne ensues. It will be ,
: o N . .
‘ interesting to see 1if a new gambllng pollcy arises as the
%f : ' . L o . _ : } ! é pipeline workers seek recreation in g?eir free time. . ' ‘3
el : Voo : L ; ' sy
" R _xk i VR (Shepagdlzed Alaska through March 1975 .
T o L ¢ : : - (o . ; ) Federal and others, through May 1975) v 517,
: 2 ) \\ : } N . o ' T . ‘ i U f~ '
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FOOTNOTES

F. Brown, Sources of the Alaska and Oregon Codes, Part II,
2 UCLA-Alaska L.R. 87, 89 {1973) .

Act of May 10, 1872, ch. 152, 17 Stat. 91.

P. Brown, supra‘note 1, at 89.

N

Act of May 17,, 1884, ¢ch. 53, 23 Stat. 24, , ‘
F. Brown, supra note 1, at 90-91.
Act of March 3, i899, ch. 429, 30 Stat. 1253.

Act of June 6 1900, ch., 786, 31 Stat. 321. )

While Carter's codes were, for the most part, copied from
the Oregon compllatlon of 1854, the Oregon laws themselves
were derived directly from the Revised Statutes of New
York. F. Brown, Sources of the Alaska and Oregon Codes,
Part I, 2 U.C.L.A.-Alaska L.R. 15, 26-27 (1972).

Carter's Annotaﬁed Alaska Codes, Part’I,'§135 (1900) .
1d. Part I, $§136, 140.
Id. Part T, §137.

1d. Part I, §§138 139,

Id Part I, §152 (1900) The fact that a mere player may
be prosecuted under this section was affirmed in State v.
McDaniel, 20 Ore. 523, 26 P. 837 (1891), construlng ng the
comparable Oregon provision. Such a construction is
binding on the Alaska courts. United States v. Frodenberg,
8 Alaska 251 (1930). e

Act.of August 24, 1912, ch. 387, 37 Stat. 512.

In the Compiled Laws of the Territory of Alaska (1913),
the original lottery provisions (§§135-140 of Carter's
code) became §§2015-2020 and_the Ariginal gambling .
provision (§152 of Carter) becameé §2032

Act of Aﬁlll 28, l904,~uh 1778 §4, 33 Stat 529:
Compiled Laws of the Terrltory of Alaska, §627(10)

(1913) . . >

Y]

§9£§§§§£§ 7, Unlted States, 155 F 48, 2 Alaska Fed. 777
{9th Cir. 1507).
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“ig. Mason v. United States, 244 U.S. 362, 37 S.Ct. 621, 61 L.
ETd. 1198, 4 Alaska Fed. 571 (1917), aff}%%u\EDUnlted
States v. Mason, 5 Alaska 465 (1916).,7 .

‘19, Act-of May 5, 1919, ch. 56, §1, [1919] Alaska Laws 173.

20. Id. at §2. This provision circumvents the rule that a
/' conviction may not be had on the uncorroborated testimony
-of an accomplice. See Ex Parte Jackson, 6 Alaska 726
(1922) and Alaska stat. §12.45.020 (1962).

Q

21. Act of May 5, 1919, ch. 56, §§3,4 [1919] Alaska Laws
174-175. { ‘ »

22. Patterson v. Jones, 143 F,2d 531, 10 Alaska‘Fed.‘398
(9th Cir. 1944), cert. denied, 323 U.S. 767, 65 S.Ct.
120, 89 L.EA. 614 (1944), g

23. United States v. Frodenberg, 8 Alaska 251 (1930).

24. D'Orio v. Startup Candy Co., 71 U. 410, 266 P. 1037 (1928)
D'Orio v. Jaccbs, 151 Wash. 297, 275 P. 563 (1929).

25, The lottery laws became §§4956 4961 of the Complled Laws
of Alaska (1933) v
26. The gambllng laws became §§4982-4986 of the Compiled Laws
. -of Alaska (1933).

27. Compiled Laws of Alaska, §§2383(1ll), 475 (1933).

l

28. Alaska Compiled Laws Ann. (1949). §§65-13-1 to 65-13-6
concerned lotteries; §§65-13-15 to 65-13-19 ¢concerned
gambling and nuisance; §4-2-1 concerned the Organic Act
(legislative limitation and seizure of .gambling

5 :Q& : e

‘3 A S ; b implements); §16-1- 35(11) concerned municipal prohlbltlon

& : NG of gambllng houses

; o : ; f 29. Compare Cbmpiled Laws of Alaska, §4982 (1933) and Alaska

! ( ‘ % ; Compiled Laws Ann._§65—l3—15 {(1949).

i N 30. . Alaska Compiled Laws Ann. §§48-3-1 to 48-3-8 (Source: Act

: of March 31, 1947, ch. 92, [1947]1 Alaska Laws 250).

2 o B . 3L, Act ‘5f March 26, 1949, ch. 116, [1949] Alaska Laws 327.

:.i’wr e . . - ’ E 32. United States v.  Three Thousand Two Hundred and Thirty-sSix i

R | | - Dollars, 167 F. supp. 495 (D.C. Alaska 1958). o o A

I ; ' E 33. McGlnley V. Cleary, 2 Alaska 269 (1904). vhis opinion is '%;

- : / : rather amusing. Among other things, the Judge had to. -

o - 7 | o ' reassure the plaintiff and defendant that pari delecto did o
L e : , ' : ~ Y : : not mean "delectable palr“ and was not meant to degrade R ;3’

th em . . . L
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Greenland v. Mitchell, 3 Alaska 271 (1907).

Alaska Stat. (1962). : §§11.60,010 - 11.60.060 concerns
1ottery laws; §§11.60.140 - 11.60.190 concerns gambllng
and nuisance laws; §11.45.040 concerns seizure;
§§43.35.100 ~ 43,35.150 concerns punchboard tax.

Alaska Stat. (1962). §§05.15.010 ~ 05.15.210 concerns
charltable games; §§43.35.010 - 43.35.090 concerns
c01n—op devices. : ‘

Alaska Stat. §21. 42 070 (1962) (Source: Act of Aprll 18,
1966, ch. 120, §1, [1966] Alaska Laws).

Alaska Stat. §29.48.035(a) (15) (1962). (Sourcé ‘Act of
June 12, 1972, ch. 118, §2 [1972] Alaska Laws)

Pianall Machine v. State, 371 P. 2d 805 (Alaska 1962).

Id. at 808.

State v. Pinball Machines, 2 Alaska Law Journal 24 (Super ‘

Ct., Feb., 1964).

State v. Pinball Machines, 3 Alaska Law Journal 36 (Supex
ct., Mar., 1965). '

State v. Pinball Machines, 404 P.2d 923,925 (Alaska 1965).

T

State v. Pinball Machines, 404 P.2d 923,926 (Alaska 1965).

Alaska Stat. §43.35.090(2} (1962) (Source: Act of April
18, 1960, ch. 142, §2, [1960] Alaska Laws 199).

Act of 1966, ch. 135, §§1,3, [1966] Alaska Laws (expired
1969) . ,

State v. Pinball Machines, 404 P.2d 923 (Alaska 1965).

. Morrow v. State, 511 P.2d 127 (alaska 1973).

Id. at 129,

. Alaska Stat.,” §§05.15.010 ~ 05.15.210 (1962) (Source:

Act ofuMarch 7, 1960, c¢h. 27 '[lQGO]'Alaska‘Laws 22)

An ice cla531c, or“loe pool, is a game of chance which is,
no doubt, practiced in mo state other than Alaska.

Players guess how long it will take a body of ice to move

a specified distance in a body-of water. The closest
guesser wins a prize. A dogatusher contest involves a
race of trained doyg teams. A fish derby is a fishing
contest with prizes given for catching fish. Alaska

Stat., §05.15.210 (1962).
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53. Alaska Stat. §§05.15.060, 05.15,070 (1962). N
~ 54. Alaska Stat. §§05.15.150, 05.15.180 (1962). gﬁ
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Compelling testimony - 17, 18 ‘ ; .
Confiscation of property - 14, 23, 26
Economic background - 31
Forfeiture of property - 26 S '

Gambling - generally =- 10, 14, 23, 24, 30, 32
- casino - 12" .

machine - 25, 33, 34, 35, 36

* GamBling devices - 22, 26, 33, 34, 35, 36, 37 = |
5 (machinezgvand paraphgrnqlia)
Gaming.hoﬁse —523' | |
Geography - 2, 3
3 Historical bagkgrouﬁé -2, 3, 4}15, 6, 7, 8, 9, 10, 13, 29
, Lottery - prohibition - 11,.14, 23, 24, 32, 38, 39, 40, 41

};rMunicipal regulation - 15, 16, 32

“}Nuisance law - 20, 21, 32

. Political background - 5, 6, 7, 8, §, 10, 13, 14, 23, 24, 29,

30

Population data - 1, 7, 9, 13 ’ N

« Taxation - 25, 31, 32, 36, 37

,f‘Transactions - contractual validity - 27, 28

"(enforceable vs. void)

= recovery of losses - 27

1Y




O :

s

s G

e

T . i

84

The Development of the Law of Gambiing:

ARIZONA
- M.Z.0.
M.I.R.
A.H.S.

i DAL SRl e i R 7 ki iy ity




A
,
-.
I
\
%
/
8
i o
B i
i {
5
§es
& )
J
B [ L, 2
b 3
[ }
N

Y

Table of~Coﬁtents

Summary
I. Territorial Period» . v
A. The Howell Code

B. Pre-~Statehood Movements to Ban
Qémbling (1879-1911)

II. Modgén Period
A. Eérly Developnents
B. Horse Racing
C. Confiscation of Gambliﬁg Devices

D. Recent Devélopments,

E. Contractual Enforcement Policy

Conclusion

Ve gy

ARIZONA

85

11
12
1 6

111
125
25
132
39
145
148

151




D)

P

“Summary

]

i
L

»

<

Gembliﬁg has never evoked strong moral or legal
e¥§esition in Arizona. In the early‘"ﬁiid west! per}od,
gémbiing was legal if duly licensed, though the licehsing~
gidcess involved little regulation and even‘less enforcement;
.fwentieth century prohibitions have been enacted against only

professional casihd-txpe.gambling and bookmaking, anqtpenaltieS'

‘have gengrally remained minimal. Actual decriminalization has

been limited to the establishment .of a licensed on-track
‘ .

parimutuel betting system and ar exemption to casino-gambling

law which allows chgritable and certain other non-profit = °

organizations to run bingv games. Further decriminalization

does not appear imminent.

. ‘ e I. Territorial Period ’ S

12 Coronado, searching for the "Seven Cities of Cibola™

first claimed part of Arizona for Spain in 1540. Spain

maintained its 1nterest untll it granted Mex1co 1ndependence

in 1822. The first»Spanish settlement of the area was

established by Franciscan missionaries in 1600. But constant

0 . - \\\ . . . ‘
Indian attack, and the Spanish government's interest in

developing silver resources in Central America, caused the

$ - Spanish hold-on the Arizona area to remaln tenuous.
e ' i A T A Mex1can and Amerlcan influence coexisted from the
\ | inception of Mexico's legal control of the Arizona area. For

%.in 1824, when Mexico fermally created the Territory of Nuevo
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Mexico (which incluaed Arizona), the first American trappers
appearea on the Gila, salt and Coiorado'Rivers. The outcome™
of the Mexican War saw the no:thern regions of Arizona ceded
to the United Stateskin 1848 w;th the ﬁreaty of‘Guadaloupe -
Hidalgo. U. S.AgOVernment surveys, however, showed that thei
best route for a ﬁranscontihental railroad included an area in
the southern part of Arizona, and this region was purchaSed

from Mexico in 1853.

14 By the Civil War the Arizona region was still desolate

frontier. The first territorial census of the western part of -

New Mexico recorded only 6,482 inhabitants in 1860. Most of
these settlers came either to. reap the aféé's mineral harvest,
or remained when their journey to the California gold fields

was aborted.

P

45 Most of the settﬁers in theasouthern part of the state

had emigrated from southern states, and they declared the area

[

Confederate country in lSGl?'sending a delegate to the
Confederate_Coﬁgress. Loyalty in.thé territory»Was divided,
and both the Union and the South offiqially claimed the
tegzitory. Early in the war, Confederate victories in New
Mexico caused the4Union army to abanden thé Arizona rea,
leaVing the settlérs_at the mercy of Apaches and Mexican
bandits. In 1862, however, the Union reoccupied Tucson,«.
eﬁ§ingNCOﬁfeder%t§ mi;itary'domination,

B |

i

A,

A. The Hotfell Code - :

“Q?: By 1863, Coqgress‘finally decided ‘to grant Arizona - -

i




o

3 ' | 88
>~ ihdependent status as a recogni%ed ﬁérritory. 1863 also saw
the arrival of William Howell. Hevfodﬂa the territory}s légal
sysfem in disarray and began a code of laws to replace those
in force. In its first enactment; the first territorial
legislature created a code commission, naming Howell its
chairman. In 1864, the "Howell Code" became law. ~ It adopted

3

the common law to the extent that it was not repugnant to
_Arigzona legal doctrine.?t : ‘

17 Gambling was not prohibited by the Howell Code, but
rather gaming tables and apparatus'were subject to a:$25 per

month license fee.2

Nominal fines accrued for keeping an
VﬁhlicgnSed table3 though somewhat stiffer penalties‘were
demandea‘if*liquor was served on the premises.? Players at
unlicensed tables teceivéd'even smaller fines than operators.s'

But minors were earnestly protected, as anyone allowing a

child to. play on a table could be fined up to $300 and be

imprisoned for three months.6 Public officials,. perhaps to

maintain at least the semblance of high moral standards,vcould’
lose their‘jobs if they associated themselves with |
liduox~serving, unlicensed houses, or if they played at
unlicensed tables.7’ e

18 ‘This code must be read, however, in light of”the

history of Arizona in the last half of the nineteenth century.

This was the'thhical Wild West: law enforcement was almost
universaliy‘ineffective. Indian uprisings continued unabated -
- into the 1870's'despite General Crook's victories and the

attempt to collect the entire Apache nation into the San Carlos

P - . [ o
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Reservatlon, Law and order was privately managed. In 1873,

for ’;ample, a v1grlante oroup called themLaw and Order

Society 1ynched “Eour conv1cted murderers ‘on onerof Tucson's

v

busiest_streets. Sragecoach“holhups were also commonplace.

one ~such robbery which ocalirred in late 1875 betweeﬁ“Phoenixa

AN I N
and FJorence netted tne bandlts $1400 Any attempt) then, to

outlaw gambllng entlrely,rqr even to lmpose meaningfulisanc—

tions on activity made illegal by the  Code, would pr@bably

Have been a futile gesture..

ﬁ91$_ Though gambling recelved favorable treatmen atnthe
; hands of Arlzona s first lawmakers, lotterres were dealt with

severely.' The Bill of quhts, an earlynconstitution

accompanylng the Howell Code, prohlblted l glslatlve

authorlzatlon of any lottery or sale of 1ottery tlcketsa8 In"

]

,1879,’hcwever, the,leglslature auﬁhorlzed:the:Arizona

Development Corporatlon to conduct lotterles for twenty years,
with ten percent of the proceeds dedlcated to the construotlon‘,?

of caplral bulldlngs and the:support of the publlc schocls.

9

s 'The governor himself s commissioner.

110 Although the act was promulgafed in complete dis?

egard

of the Blll of Rrghts, appalently 11tt1e or no legal challenge‘
©

to the scheme surfaced. - Press Opp051+10n was strong, however.

RLES

T Q

One Phoenlx newspaper protested : ”What has been buried Under

<

a lot of publlcf cndemnatlon has been resurrected and, its

LA

decaylnq carcass agarmxmade to stink 1n the nostrils of honest

& men., »10

o
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s face appeared to take a toughened attitude towald

,uambllng Unllcensed gambllng could now recelve up to a Year*

.in prison and a $3,000 flne,ll and gambllng was. banned from

the front room of the first floor of any bulldlng 12 To make

\

the act effectlv\! m1tnesses were not excused flom testlfylng
on the grounds of self 1ncr1m1natlon,l3 and the Dlstrlct

Attorney could plCK up a $250 bounty for each conVlotlon he

absured.14

ﬂ12 At the same t;me, under this statute municipalities

- Were Iorbedden to prOhlblt, or\sn any way regulate, authorized

15

gawbllng activities. One hlstorlan said of the man who

'1ntroduced the bill:

This act was sponsored by the Hon. Fred G.
Hughes of Tucson,,who for many years previous
toVvhis death occupied his time in holding
. office and gambling. Profess¢onal gamblers

and aaloon—keepere wielded much influence

f - during the 1880 dedade in Arlzona, and the
‘successful politician of those’ ‘days depended

it mostly on this element forx support. Many of

'f : - their names will be found on Lhe membershlp

roles of the telrltollal legl'latures

from further competltlon.

o

In any event,

railroad was about Lo become a reallty ?he Southefn Pacific
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railroad’ stood ready to ex tend its lin‘e""S through the territtry-

In antic1patlon and as*a further 1nducement, the same 1879xf

¢ legislature authorized the “of "a certain 3
; ' o | | ‘ f; | . railroad" to evict any passengers foundf‘gambling.18
, 414 In the 1880's, such soc1a%’f0rces slowly began to tame

‘ﬁ%he Arizona territory. Yet thln@s remaqned tough e%p§01e%lyf

Nin the early part of the decade. Indlan ra;ds around ﬁhoenix
became even more serious than they had been. It was in 1881
\(

that the famous gunflght at the 0.K. Corral took place in

Tomb&Eone. Stagecoach holdups contlnued to plaque authorities;

in 1883 the same line was robbed twice in one~n1ght, and a
Wells Fargo messenger was killed.

{15 But in 1886, Gefonimo surrendered, and the Indian raids
subsided. 1In 1887 the legiglature acted to protect the public

By prchibiting certain confidence games which fleeced the

19

unwary. Railroad conductors aqd brakemen were empowered to

arre t gamblers thhout a warrant,.and failure to do so

20

: constltuted a misdemeanocr. Still, gambling 1tself lemalned

all but untoudhed.

jmj’ ' » » ' : é 116 Indeed some Teglslaﬁors trled to get another

§ telrltorlal lottery off the ground 1n 1887 The blll failed,

but-flnancial conelderatlons, not m”ral outrage, were

aPParently re5pon51ble ror its defe
;d h e o . : i e e [T]he flnanc1al dlsaster whlch overtook
SR o T S ~ e ~ /some of those who promoted the "Arizona

R Rl e ; : * , W o © 'development" in the tenth legislature was not
conducive to another trlal of such a "get-rich~
.. .~ quick" scheme in Arizona. The bill was

& “introduced_and created gome dlscu551on, mostly
B rldlcule : : :

o
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One correspondent s story (wrltten under a pseudonjm) recorded
thlS 1rreverent observatlon on the lottery debates.

A measure is being drawn up to establlsh a
territorial lottery and its backers, like
Colonel Sellers, say '"there are millions in it.
e It stands no show, however, of golng thlough
© but should it become a law, all Axizona's
Mexrcan population would go:broke, but the
territory would lose all the proflt accruing
from the scheme, in malntawnlng poor houses

for thelr support : ,;

,

ﬂ17 ‘An undercurrent of discontent with“the state of

Arlzona S gambllng laws was galnlng strength and was

manrfested in repeated critical comment s;by Arizona’ governors

in. thelr 1naugural messages. o S

/

ﬂli? In 1893, Governor Murphy ] meSSage to Lhe territorial -

/ \
)

/
/

leg:slature recommended - /
A “ngh License" law, regulatlng the sale of
intoxicating llquors and a repeal of the law
licensing gambling in the-" terrltory and games
- of chance, and that statutory provision for :
A "local option®™ on such subjects be ehacted and
"substituted for. the llcense law. ’

mwo years later .Governor Hughes recommended that llquor sales

Abe more strlctly regulated that’gambllng be prohlblted and

that{the‘sale of lottery tickets be made“a crlme,zé’ ' 1}

i}

Y

,‘The Arlzona Ranger fFa group modeled after

the Texas Rangers, was formed to helo assure 1aw enforcement o

lnithe;area. Statehood was in tHe alr,mand the call to end

f{
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(20 Even among settled businessmen and city—folk, however,
an antl gambllng oentwment was far from unlversal As an
eastern reporhel noLed in a contemporary account of Arizona

Fd

and New Mexico just;befbreystatehoo@:

Gambling, to be sure, is open. The people
in the towns believe that open games of
roulette, poker, faro, keno, and craps, such
as. nlghtly draw crowds into the saloons, are
necessary to lead miners; sheep herders, and
other dwellers outside to spénd their money,
in the centers of trade. But all newer
communities make the same mistake, and it is
far l8ss objectionable to walk down.the main
street of Albuquerque or of Prescott, within
the sound of the rattle of the roulette balls
ahd within the sight of the small groups of
gamblers, as the doors swing to and fro, than
to walk down the bowry in New York. For
these towns keep hidden some kinds of wice
" that New York obtrudes. The gambling is an
evil, but it is as decently managed as open

(- : gambllng can be.

\/7

. ‘;(7/,» Lo // .

.Mfl In 1907, however, Governor Kibbey renewed the call for

gambling prohibitions, emphasizing that a changing population

accompahying the growth of the territory required a new

%ﬁg standard of morality’ : &
o N : R The time has come, it must appear to us all,
T P when more care should be taken in our. deportment
] than has been the rule iniour earlier and ruder
i - days. Cities, towns, and villages are growing
= L 5 ‘ up all over the Terrltory. Every year f£inds a
: : larger number of children, whose education not
4 alope in the schools, but in the formation of
. : habits by association, example, and observation,
Py demands a more careful donsideration than was
: : ~ accorded to it when our towns and villages were
- L . the abodes of men‘'chiefly, or of but few women
: and children, '

; . o Co , The rule that prevails among men in new -
A Lot : 8 CE : communities, that each must stand or fall upon
o : b , his own merits--that only the strong desexrve to
5 : B . stand, and that to fall is the natural and
2 ‘ ol - deserved fate of the weak--might have much to
) : " commend it if the rule concerned men alone. , .

P b b g
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But as: %e have progressed in populatlon, as

the Teprltory has become more and more the

home ¢f families, the fate of women and S
chlldfen has become involved and men themseélves
haVe4as¢umed new social responsibilities, so
that the old rule, if ever the right one, is
not now applicable.

I therefore recommend to you that you enact

a law repealing the propviszons for licensing
gambling, and making it unlawful for any person

to maintain, conduct or permit gambling in any
public, place, or in or about any place where B
1ntox1ﬁat1ng liquors are sold, dispensed or:
perm1tted to be' drunk, or in any other place

to maintain, conduct, or permit such gambling

for the purpose-of gain or hire and for any

-, person tougamblevln any of said places. 2

1907, the Leglsldture flnalL/“ﬁepealed the

o

provisions which permltted licensed gamblln 28 aAnd in 1909
was adcpted the Duffy Act, which stlll forms the core of

Arizona gambling law. Punishments remained minimal, all

N

offenses were misdemeanor529 carrylng maximum fines of $300
‘and/oy imprisonment of not more than six months. Gambling
- itself, and conducewng gamlng by cwrds, dlce,3o slot machine,
‘punchboard, or other dQVlceBl were prohlblted as well as all

banklng or percentage games".32 One who’ permltted or \ &1

5

acqulesced to gamb11ng in his or her establishment was also

gUlltV of conductlng the gamlng 33 The california Penal Code

‘Provisions,34 which treated swindling games as larceny, were

- - 4 S | \ i retained,35 and lotteries continued to be subject to the same

) ) \JJSmall”finesi36 " Furthermore, political subdivisions were

g ¥ L : . ' s . k
. , \Q;Prohlblted from licensing gambling.act1v1ty.37

123 The 1909 leglslatlon also _contained pxov151ons

controlllng "futur s".,. Bupket shops were forbidden, and this

;{5'pr°V1519n has been 1ncorporated in the present code., Again,

#
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v;olatlons werd con51de1ed mlxgemeanors, but the de fendant
carried: the burden of prov1ng that the subject matter of the
contract was dellvered, or that at the tiﬁe of the contract,

such deiivery'was genuinely intended.38 Also, bucket éhops -

could be enjoined through actlon by either the state or any

" citizen, and one could be conVLCted of illegal actiVity for

even indirect 1nvolvement in such affairs. 39

124 ~The only early court de0151on 1nterpret1ng this
statutory scheme can be found in the Supreme Court's Territory

v. Schmidt decision40 in 1910. Here the court refused to

. limit the scope of the provisions dealing with fpermitting

gambling" in one's establishment to professional gamblers.

In later years, however, this court‘WQuld'refuse to construe

such gambling statu