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THE UTILIZATION OF CRIMINAL JUSTICE STATISTICS Project was 
funded initially in 1972 by the National Criminal Justice Information and 
Statistics Service of the Law Enforcement Assistance Administration. One 
primary aim of the project is the production of annual editions of the 
Sourcebook of Criminal Justice Statistics, a compilation of available 
nationwide criminal justice statistical data. A second aim has been and 
continues to be an examination of the utility that a variety of criminal 
justice statistical data bases have for addressing questions of practical and 
theoretical in terest in the field. 

One prod uct of that examination is a series of analytic reports, of which 
this volume is one. These reports, written by research staff members of the 
Utilization of Criminal Justice Statistics Project, all have a common theme: 
the discussion of a central criminal justice topic using an exemplary or 
innovative criminal justice data base. Each report in the series not only 
discusses substantive findings in regard to particular issues, but also considers 
the qualities and limitations of the data, as well as techniques and problems 
of analysis, in relation to the substantive findings. 

At a time when criminal justice statistics development is extensive, and 
often expensive, these analytic reports focus attention on one often 
overlooked function of criminal justice statistics-the analysis of current 
issues and questions based on available data. In fact, the utilization issue is 
perhaps as important as any in the area of criminal justice statistics. It often 
happens that data are collected-usually at great expense-without sub­
sequent efforts to utilize such data to address the pressing problems that 
confront criminal justice. This series of Analytic Reports explores the 
problems and prospects inherent in the application of various sources of 
criminal justice statistical data to issues of interest and concern to agency 
personnel, planners, researchers, and the public alike. 

MICHAEL J. HINDELANG 
Project Director 
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PREFACE 

THE TASK AND PROBLEMS of "doing justice" 
are perhaps nowhere more clearly visible than at the 
im position of crim inal sentence. Yet surprisingly few 
have attempted comprehensive analysis of the proc­
ess by which sentence is imposed or systematic study 
of factors that seem to influence the decision. This 
series of four analytic reports on criminal sentencing 
is a response to the relative inattention sentencing 
has won from empiricists. 

Starting from the assumption that a comprehen­
sive assessment and understanding of experience is a 
necessary prelude to productive reform, the series 
carefully inventories that experience. The first 
report provides examples of sentencing research, ex· 
plores the contributions and limitations of I that 
research. and proposes a design aimed at overcom­
ing many of the limitations of earlier inquiries. The 
second and third reports use this design to provide 
both bivariate and multivariate analysis of sentenc­
ing for eight individual Federal offenses; analysis in­
cludes the national level, five Federal circuits, and 
six Federal district courts. The fourth report takes a 
novel look at consistency in Federal sentencing pat­
terns across courts and over time, by measuring how 
well sentence outcome can be predicted for in­
dividual cases by the use of model (regression) equa­
tions derived from the analysis of sentencing pat. 
terns of different courts, and at different times than 
those for which predictions are being made. 

On the basis of these analyses, it appears that a 
useful and equitable decision model can be 
developed-in part, from experience-and applied 
to the sentencing decision. 

These analytic reports are based on analyses 
completed in 1975, which are more fully presented 
in n document entitled Criminal Sentl!ncing: Au Em­
pirical Analysis of Variations ill SeIttl!lIcing Imposed ill 
Federal District (burts, This source document is 
available on loan from the Law Enforcement Assis­
tance Administration Library, U.S. Department of 
Justice, Washington, D.C. 20531. 
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Highlights of the Findings 

TH E PROCESS OF criminal sentencing,like so many other aspects of the crimi­
nal justice system, is ripe for reform. A necessary prelude to productive reform is 
a thorough assessment of the object of reform. This report is the first of a series 
of four analytic reports that assesses criminal sentencing in order to isolate those 
facets of the process that are in need of reform. It examines extant criminal sen· 
tencing studies, reports both their contributions and their defects, and sQggests a 
research design that will overcome the limitations found in earlier studies. 

Several limitations were found in earlier studies. First, many focused on a 
single offense or on similar offenses. Second, a large number failed to explore 
systematically beyond the zero- or first-order correlation the significance of the 
relationship between a particular offender characteristic (e.g .. sex, race, prior 
record) and sentence. A third constraint was the relatively small scope of the 
data bases used by earlier studies, a scope limited in number of cases, in regional 
analysis, and in time span. The fourth limitation was earlier studies' failure to 
differentiate between the type of sentence (i.e" incarceration or some other sen· 
tence) and length of incarceration sentence. 

The research design proposed by this report incorporates the following 
features in order to overcome the limitations outlined above. First the proposed 
study will examine several crimes significantly different in type: a violent offense 
(rohberl), property offenses (auto theft, larceny, and theft), white"collar 
offenseti (counterfeiting, embezzlement), drug offenses, and Selective Service 
offenses. Second, it will incorporate a number of controls sufficient for an ex" 
alllinatioll of correlations beyond the zero- and first-order level. Third, its data 
base, Il Federal data base, includes a relatively large number of cases, can nc­
commodate regional analysis, and includes more than 1 year (fiscal years 1964 
and 1971). Finally, whereas most studies have viewed sentencing as involving a 
single decision, this study will distinguish between the judge's decision about the 
length of incarceration and the vital determination of whether to incarcerate the 
offender at all. 

xl 
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FEDERAL CRIMINAL SENTENCING: 
Perspectives of Analysis 
and a Design for Research 

Introduction 

THE PROCESS OF crim~nal sentencing has en­
dured criticism from all quarters. Judges have been 
charged with racism, arbitrariness, and caprice, sen­
tences being said to turn 011 little more than whim, 
hunch, or prejudice. Yet, few such charges are 
derived from observation or rigorous analysis; 
critics and apologists, alike, argue 0"1 equally 
tenuous grounds. 

There are two aims of this report. One objective 
is to survey the types of sentencing research that has 
been attempted, with special focus on the problems, 
issues, and limitations that flow from various 
perspectives underlying sentencing research. This 
report will also introduce a design aimed at over· 
coming many of the constraints noted in earlier 
research. 

Why Siudy Sentencing? 

There can be little doubt that, however justifia­
ble, the imposition of criminal sentence is one of the 
most substantial intrusions the State can effect upon 
individual liberty. Judges are given nearly un­
paralleled discretion over the lives of millions who 
come before them each year. Bounded only by the 
broadest of statutory constraints, the sentencing 
judge is generally empowered to exact penalties 
ranging from little more than verbal reprimand to 
life imprisonment or evel1 death. Although not all 
offenders face such a range of sentences, sentenCi:lS 
actually imposed for each offense category tend to 
cover the statutorily allowed range. That discretion 

of such formidable consequence should be 
authorized-indeed, that it should be exercised so 
variably-should provide not only ajustification but 
a compulsion to examine the manner of its use. 

How We Can Use the Products of RIEtsearch 

Systematic research can teach much about many 
of the little understood aspects of criminal sentenc­
ing. First, such analysis can create a better under­
standing of how various factors describing the 
offense, the offender, and the manner of adjudica­
tion relate to sentence outcome. It can identify the 
factors that appear most strongly related to sentence 
and ascertain the extent to which variations in crimi­
nal sentences can be explained in terms of those par­
ticular criteria. 

Once the basic kinds of patterns that characterize 
criminal sentencing are revealed, some of the subtle 
ways in which these patterns may vary can bl~ ex­
plored. Ar(~ patterns the same for all types of crime? 
That is, is the information that appears to influence 
sentence outcome the same, irrespective of the 
specific type of offense in question, the particular 
court in which sentence is imposed, the year in ques­
tion? DO\~s there appear to be any noticeable 
difference in patterl1s that characterize the "in-out" 
decision (the judge's determination of whether an of­
fender will be sentenced to prison or probation) and 
the "how long" decision (the determination of the 
maximum length of incarceration)? Certainly this 
list does not exhaust the unanswered questions about 
criminal sentencing. These and others demand 
careful empirical analysis. 

Such an inquiry has critical theoretical. legal, 
practical, and administrative implications. First, 
that so many questions like the above remain 



unanswered is testimony to the embryonic state of 
sentencing decision theory. By rigorously exploring 
these questions our understanding of the nature of 
sentencing can be increased-what concerns and ob­
jectives appear to motivate the sentence decision, 
whether and how the most important criteria may 
vary according to the offense involved and the type 
of decision being made, and how the decision pat­
terns vary across judicial districts and over time. 

Second, the conspicuous variability in sentences 
along the dimensions discussed has invoked charges 
of "disparity," "arbitrariness," "caprice," and the 
like. It must be understood from the outset that 
variation is often appropriate, particularly if it is 
founded on differences like offense severity. 
However, when it endures in the absence of apparent 
justification, or when the bases of discrepancies in 
sentences are not carefully articulated, then the 
whole enterprise becomes the object of attack, even 
though compelling reasons may have occasioned ob­
served discrepancies. Research can suggest the 
respective roles of each of a variety of objective cri­
teria in the sentencing decision. Once the bases of 
variations (e.g., demographic characteristics, 
offense, prior criminal record) are known, then 
evaluation of sentencing can become informed, and 
as such, concrete and constrl,1ctive. Furthermore, 
where criticisms prove unfounded, they can be ex­
posed. 

The imposition of criminal sentence has remained 
essentially free from review, and judges are virtually 
exempt from control. However, as more is learned 
about the sentencing decision, the entire process will 
become ripe for scrutiny, and a number of specific 
legal issues will begin to crystallize, Legal criticism 
of sentencing has traditionally been couched in the 
language of equal protection and in terms of the 
propriety and relevance of sentencing criteria, 
Given data about defendants and their respective 
sentences, it is a straightforward matter of analysis 
to determine whether comparable information tends 
to yield comparable sentences (the question of equal 
protection) and to identify those factors most 
strongly related to sentence outcome, Once those 
factors have been identified and their respective im­
pact determined, their propriety and relevance are 
issues that must be resolved elsewhere and by other 
than empirical means, In the interim, the answers 
provided by empirical analysis can inform the kinds 
of ethical, legal, and philosophical judgments that 
underlie any serious assessment of criminal sentenc­
ing and that must inevitably precede the reformation 
of that enterprise, 

2 

Perspectives of Analysis 

Before looking at some of the specific findings of 
sentencing research, a brief diversion into the nature 
of the sentencing process will help to put the present 
and previous studies into perspective, The decision 
process is popularly viewed as consisting of three 
elements-input, conversion, and output. The infor­
mation brought to bear on the "decision" constitutes 
the fundamental "input" source, The social, politi­
cal, economic, and psychological milieu of the deci­
sion-set comprise the conversion phase, wherein the 
information is thought to generate certain conclu­
sions or decisions, which are called "outputs." Ap­
plying this frame of reference to sentencing (see 
Figure 1), the output is the sentence decision, and 
the inputs are information about the offender (e.g" 
demographic characteristics, prior criminal record), 
the offense of conviction, and the circumstances sur­
rounding the conviction (e.g., whether the offender 
was convicted by guilty plea or by trial, whether the 
offender was represented by appointed or by re­
tained counsel), 

The role and significance of the conversion proc­
ess to the translation of input ("fact") to output 
(decision) is the focus of a long-standing debate 
among students of legal decisionmaking. 1 On the 
one hand, many scholars view the conversion proc­
ess as a "black box," the contents and processes of 
which are either unknowable or of little significance 
to outcome. In fact, most studies concerned with the 
impact of specific variables upon sentence outcome 
have assumed this perspective. 

On the other hand, students of another school2 
contend that there is nothing automatic or self-evi­
dent in the translation of input to output. Rather, 
they hold that the background, circumstances, pre­
conceptions, and beliefs of the decisionmaker bear 
very strongly upon the so-called "factual" inputs to 

IS. Goldman and T. Jahnlge, The Federal Courts as a 
Political System (New York: Harper and Row) 1971, pp. 
198·199. See also S. Peltason, Federal Courts In the Political 
Process (New York: Random House) 1965: and G. Schubert, 
Judicial Policy-Making: The Political Role of the Court·, 
(Chicago; Scott, Foresman and Company) 1965, pp. V-VI. 

2See J. Frank, Law and tho Modern Mind for a good dis­
cussion of the "fact skeptic" school of jurisprudence. Says 
Frank: 

The process of conducting a trial and the "faots" that 
emerge are In large part attributable to the judge-his 
likes, dislikes, What he had for breakfast, his relations 
with his wife and family, his anxieties, hopes. aspirations, 
religious, social, economic, and political beliefs, 

In J. Howard, Crisis In the Courts (NeW York: David McKay 
Co.) 1968, p. 151. 
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FIGURE 1 Conventional "black box" decision model 

INPUTS 

Demographic 
characteristics I 

Offense I ~ 
Method of • 
conviction JF 

Type of counsel J I 
Orimlnal record =.J 

the decision, that the decision is not simply the inde­
pendent product of a particular combination of ob­
jective facts. In short, the former perspective views 
the converstion step simply as a "conduit" through 
which inputs become outputs; the latter views the 
conversion as the all-important point at which a 
number of judge-related factors, by being brought to 
bear upon the "facts," significantly affect the ulti­
mate decision. In order to truly understand sentenc­
ing, say proponents of the latter view, one cannot ig. 
nore those factors (e.g., judicial attitudes) that are 
brought to bear on the so-called "facts" of each in­
dividual case. 

The comparative utility or validity of the two ap­
proaches is not at issue herei both commend them­
selves. In fact, the question of merit is an empirical 
one, If a substantial portion of the variation in sen­
tence can be accounted for in terms of conventional 
"input" factors, then criticism of the "black box" 
perspective because it ignores the particulars of the 
"convel'sion box" is perhaps inappropriate. 3 

Jurimetrics-the study of judicial decisionmak-

3rhe apparent preference of statisticians for the "black 
box" perspective Is possibly an unconscious product of expe. 
dlence. Inasmuch as formal judicial records are more likely to 
Include Information about the offense, the offender. and the 
process by which he was convicted (I.e •• traditional "Input" 
variables) than about the social, political. and penological 
perspeotive of the Judge (I.e .• oonverslon elements). one might 
reasonably expeot research to prefer-albeit taoltly-the 
former model. 

11 Is appropriate to nole that the research proposed here 
synthesizes the two approaohes. The analytical perspective Is 
principally Input-output. However. a number 01 faclors that 

OUTPUTS 

~Fine 

____ ~,. Probation 

L imprisonment 
(length of 
imprisonment) 

ing-has been enriched by recent strides in statistical 
analYSis and computer technology. Because of the 
complex interrelationships among myriad factors 
and the massive numbers of individual cases to be 
analyzed, comprehensive analysis of the sentencing 
decision was impractical. Until very recently, most 
empirical accounts of judical decisionmaking were 
lim ited to anecdotal recounts of select cases. At best, 
the empirical focus on variations in criminal sen­
tences extends back no more than 5 uccades, to a 
time when questions of possible inequities in sen­
tencing were just beginning to be systematically 
researched.4 

Since that time, rigorous empirical studies of sen· 
tence variations have rarely appeared in legal and 
sociological annals, being far outnumbered by ac­
counts of the presumed inequities of sentencing. It is 
not clear whether the absence of systematic empiri. 
cal analysis was a function of a lack of appreciation 
for the statistical approach, the overwhelming 
nature of analysis of dozens of variables and thou­
sands of cases, or the modest and unsensational 
nature of the findings of early studies. As is usually 

might be viewed as "inputs" oan, In fact. be properly thought 
of as "conversion" elements, e.g .• workload of the court and 
Judge. general dlspos1tlonal features of the court. and the like. 
Moreover. analysis of possible Interaction among "Input" and 
"conversion" elements can speak to the variable Impact that 
certain "faots" might have When aoting conjointly with 
different conversion "sets," an I.ssue of concern to proponents 
of the latter mOdel. 

4Thorsten Sellin IntroduoecS the toplo of Judicial dis­
crlmlnatfon to research in a 1928 worK. "The Negro Criminal: A 
Statistical Note,"140 Tho Annals of the Amerlcart Acadomy of 
Political and Social Science 52 (1928). 
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the case, each factor likely had some effect on the 
slow rate of development of the empirical perspec­
tive. 

Even as empirical studies emerged, however, they 
exhibited a variety of significant limitations. Few 
suffered all of the shortcomings that will be dis­
cussed, but none has been free of them all. Irrespec­
tive of minor differences in focus, design, and 
methodology, most sentencing studies have been 
characterized by a number of common dimensions. 
For the most part, they have generally approached 
the sentencing question as an input-output construct, 
treating a few specific offender-related variables as 
inputs and examining their si.ngle or combined im­
pact on the output-usually defined as length of 
prison sentence, Most inquiries have also been ex 
post facto analyses of institutionally collected data, 
employing few, if any, levels of control, and using 
measures of statistical significance in the absence of 
appropriate measures of association.s 

The limited findirtgs generated by some studies 
are noteworthy in suggesting legislative and judicial 
sources of variation and explaining the sentencing 
decision in piecemeal fashion, but few have signifi­
cantly increased our understanding of sentencing by 
measuring the singular and joint effects of specific 
factors or by assessing the degree to which their sig­
nificance may vary from court ~o court, across 
region, and over time, Even the works of those who 
met the analytical challenge display infirmities or 
limitations of design and/or analysis that rendered 
their findings equivocal. 

5The failure of many studies to distinguish statistical from 
substantive significance has drawn sever/~ criticism from 
many quarters. One student summarizes the dlstlnctlon thus: 

A relationship Is-considered statistically significant 
where we have established, SUbject to an accepted risk of 
error, that there Is a relationship between two variables, 
Separate from the Issue of whether a relationship exists Is 
the question 01 how strong the relationship Is. The 
strength of a relationship Is Indicated by a measure of 
assoclat\on. rests of slgnlflcance are Inappropriate for 
this purpose because they are markedly Influenced by the 
size of the sample Involved. For eXample, when the sam­
ple sIze Is large, as Is usually the case In studies of sen­
tencing, It Is generally quite easy to establish statistical 
Significance for even a very small relationship. Within the 
context of large samples, then, one says very little by In­
dicating that a relationship Is "statistically Significant," 

J. Hagan, "Extra-Legal AttrIbutes and CrIminal SentencIng: An 
Assessment of a Sociological VieWpoint," Law and Soclew 
357,361 (Spring 1972). For additional discussion of the Issue of 
statistloal Significance, see Salvin, "A Critique of Tests of Slg­
nUlcance In Survey Research," 22 American Sociological 
RevieW 519 (1957); H. Blalock, Jr .• Social Statistic. (2d ed.) 
(New York: McGraw-HilI) 1972; and Labovltz, "The Nonutility 
of Significance Tests: The Significance of Tesls of SIgnifi­
cance Recot'lSldered,"13 Pacific Sociological Rllylew 141, 143 
(1969). 
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It is important, however, that previous research 
has defined some of the relevant parameters of the 
sentencing process, identified a number of factors 
critical to the decision, and, to a limited extent, sug­
gested some tenable hypotheses about the possible 
spurious effects of a number of variables. The value 
of these studies derives, therefore, from an ability to 
recognize and learn from their shortcomings and to 
build upon their strengths. 

The Study of Sentencing 
to Date 

Johnson was one of the first to attempt to 
systematically explain sentence variance in terms of 
observable criteria.6 His investigation of homicides 
in North Carolina, Georgia and Virginia from 1930 
to 1940 "verified" his hypothesis that sentence 
severity was a function first of the race of the victim 
and second of the race ofthe offender, that is, blacks 
who assailed whites were accorded the harshest 
treatment (in terms of sentence length); this was 
followed by white offenders against white victims, 
black offenders against black victims, and white of­
fenders against black victims, Thus, for homicide in 
part of the South, Johnson concluded that blacks 
were systematically discriminated against in sen­
tences imposed during the fourth decade of this cen­
tury, 

Garfinkel amplified Johnson's stUdy by dis­
tinguishing two degrees of homicide and including 
manslaughter in an analysis of North Carolina data 
for the same years. 7 Besides increasing the sample 
size by 2S percent over Johnson's, Garfinkel con­
sidered a number of dependent variables besides 
sentence severity as indices of systematic discrimina­
tion. These included the percentage of offenders in 
each of the four combinations (Le., black offender­
white victim, white offender-white victim, black of­
fender-black victim, white offender-black victim) 
who were indicted, charged, and convicted and the 
percentage for whom charges were reduced. In his 
assessment of sentence severity, Garfinkel also 
tabulated the respective percentages of each of the 
four offender types who were sentenced to death or 
life imprisonment as opposed to other j less severe 
penalties for first degree murder. The sentencing 

8Johnson, "The Negro and Crime," 271 Annals 93 (1941), 

7Garflnkel, "Research on Inter- al"d Intra-raCial 
Homicides," 27 Social Forcos 369 (1949). 
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pattern was clear, inasmuch as the order of decreas~ 
ing severity among the four offender-victim group­
ings was the same as that yielded by Johnson's study. 
Garfinkel's results, apparently confirming Johnson's 
findings of sentencing discrimination as a dual func­
tion of the races of both off~nder and victim, appear 
in Table 1. However, it cannot be overemphasized 
that both Johnson and Garfinkel failed to investigate 
the existence of legally relevant antecedent or inter­
vening variables that may have accounted for the 
variation ascribed to racial differences. 

In their study of 662 homicides in urban Cleve­
land between 1947 and 1954, Bensing and 
Schroeder demonstrated the methodological frailty 
of designs that fail to control for important out­
come-related factors.s Like Garfinkel, they dIs­
covered a statistically significant difference between 
the proportion of black offenders with white victims 
and white offenders with black victims who were 
"convicted (of homicide) as charged": 46 percent 
versus a percent, respectively. But where Garfinkel 
had suggested that the difference might be a function 
of racial prejudice, Bensing and Schroeder at­
tributed the apparent distinction to the impact of an 
important legally relevant intervening variable­
whether the defendant had been charged with 
"felony murder"9 as opposed to some other form of 
first degree murder. Because the legal definition of 
felony murder makes it more easily proven than 
other forms of first degree murder, an offender 
charged with felony murder is more likely to be 
"convicted as charged" than is one who was 
originally charged with a non felony murder in the 
first degree. 

The significance of the legal distinction lies in 
Bensing and Schroeder's finding that significantly 
more black offenders with white victims than white 
offenders with black victims were originally charged 
with felony murder. With a greater probability of 
having been charged with felony murder, black of­
fenders would be expected to exhibit a higher "con­
victed as charged" ratio than white offenders. Thus, 
it is certainly reasonable that the apparent correla­
tion between race and being convicted as charged 
results from the intervening correlations between 
race and being charged with felony murder and, 

8R, Bensing and 0, Schroeder, ",omlclde In an Urban 
Community (Springfield, III.: Charles C. Thomas Co,) 1960. 

9Felony murder Involves a homloide-whether originally 
intended or not~ln the oourse of or as a consequenoe of any 
telony. In oontrast, most other Instanoes of first degree murder 
require that the homioide ooour with "malioe aforethought" or 
be otherwise premeditated. 

TABLE 1 Offenders convicted of first degr10e 
murder, by sentence and race of of~ 
fender and victim 

Black offender~ 
white victim 

White offender­
white victim 

Black offender­
black victim 

White offender­
black victim 

[Percent] 

Sentence. 
ollile 

Imprillonment 
or death 

54 

19 

4 

o 

Sentencea 
other than life 
ImprIsonment 

or death 

46 

81 

96 

100 
Source: Garfinkel, "Research on Inter- and Intra-racial 
Homicides," 27 Social Forces 369 (1949). 

simultaneously, between being charged with felony 
murder and being convicted as charged. The latter 
correlation, of course, reflects a legally relevant 
basis for the differential outcome,tO Although Bens­
ing and Schroeder were not addressing the 
possibility of sentencing discrimination, per se, their 
findings present compelling implications for studies 
like those of Johnson and Garfinkel that fail to ex­
amine the existence of legally relevant intervening 
factors that may correlate significantly with both 
race and outcome. 

In a 1958 study of sentencing for murder, rapet 

and burglary in Texas, Bullock appeared to confirm 
the findings of Johnson and Garfinkel, but only by a 
dubious post hoc interpretation of his findings. I t 
Defining a "short" sentence as imprisonment for 10 
or fewer years and a Htong" sentence as imprison­
ment for more than to years, Bullock found that for 
murder, whites were significantly (p < .Ol) more 
likely than blacks to get a "long" sentence. For bur- , 
glary, however, he found the inverse, blacks being 
more likely than whites (p < .001) to get a long sen­
tence. 

In an effort to "explain" this apparent inconsis~ 
tency, Bullock made some assumptions about the 

100f course, there always remains the possibility of low­
visibility police or proseoutorlal prejudice during charging. 
Unfortunately, when the focus Is on Judicial dlsorlmlnallon, in­
stanoes of equally important overt and oovert dlscrimintilion 
that may exist at other points along the procedural spectrum 
are not and cannot always be addressed. 

llBuliock. "Slgnlftcanoe of the Racial Faotor In the 
Length of prison Sentence," 22 J. Crlm. L. C. and P. 8/ 411 
(1961). 
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nature of !the victim-offender relationship for the 
crimes of murder and burglary-assumptions 
necessitated by the fact that Bullock had no specific 
victim-related data. In the first place, murder was 
assumed to be basically intra-racial,12 meaning that 
murders were most likely either black offenders with 
black victims or white offenders with white victims. 
Given these pairs, white offenders would be ex­
pected to receive the harsher sentences-just as 
Bullock had found-because, according to the find­
ings of Johnson and Garfinkel, offenders with white 
victims (regardless of the offenders' own race) 
received longer sentences than offenders with black 
victims. However, burglary was assumed to be 
basically intra-racial for white offenders (making 
them white offenders with white victims) and inter­
racial for black offenders (making them black offen­
ders with white victims). Once again, against 
Johnson's and Garfinkel's earlier findings that if the 
race of the victim is held constant, black offenders 
would receive longer sentences than white offenders, 
Bullock's findings make sense. 

It cannot be overemphasized that Bullock did 
not really contradict the findings of Bensing and 
Schroeder; nor, in fact, did he actually verify the 
findings of his predecessors. Rather, he accepted and 
invoked their conclusions to reconcile what was 
otherwise a troublesome inconsistency in his own 
findings. Since his data did not include information 
about the actual case-by-case victim-offender rela­
tionships for the offenses studied, his inferences 
about discriminatory sentencing transcend the 
bounds of his data. 

Commendably, however, Bullock did introduce 
two significant dimensions to the analysis of factors 
relevant to differential sentencing patterns-the im­
pact of geography and urbanization. Holding race 
and offense constant, he found that in east Texas, 
convicted offenders were sentenced to longer terms 
than in west Texas ( p < .001), and that IIlarge-city" 
counties in Texas sentenced defendants to longer 
terms than did "small-city" counties (p<.01).13 

Seldom have researchers in this area attempted 
to replicate studies over time. A rare exception is a 
study conducted by Vines and Jacob focusing on 
4,000 cases disposed of in 1954, 1958, and 1960 in 
the Orleans Parish Court in Louisiana. 14 The study 

12Ibld .• p. 16, note 21. 
13 A "Iarge-olty" oounty was defined as a oounty with at 

least one olty of 50,000 population or more. The remainder 
were designated "small-olty" oountles. 

14Jaoob and Vines, "Studies In Judlolal Polltlos," B 
Tulane Studies In Political Science 77 (1963). 
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examined the impact of race on both dismissal rate 
and the likelihood of being sentenced to prison for a 
year or more. The 1954 data indicated little 
difference in the court's treatment of blacks and 
whites in terms of the two measures used. Dismissal 
rates for the two groups differed by only 1.6 percent 
points in 1954; similarly, the respective proportions 
of black and white offenders sentenced to a year or 
more in prison differed by only 2.8 percent points. 

The next few years, however, brought evidence 
of increasingly harsh treatment of black offenders. 
By 1958, the discrepancy in dismissal rates for the 
two groups increased to 13.8 percent points 
(p < .05) 15 with black offenders having lower dis­
missal rates than whites. In 1960, the difference in 
the proportion of offenders being sentenced to a year 
or more in prison grew to 13.5 percent points 
(p < .05) with blacks being more likely than whites to 
receive the longer term. 

If black offenders were guilty of more serious 
offenses than whites, the differences in treatment 
might, of course have been appropriate. However, 
the authors suggest that these patterns persisted for 
most of the offenses studied, although at that level of 
analysis, they provided no measures of statistical sig­
nificance or of association. Nevertheless, the study 
did formally address the dynamics of sentencing pat­
terns, attempting to assess empirically the degree to 
which certain sentencing patterns change over time. 

Where statistical measures of the impact of 
various factors on sentencing are adequate, other 
limitations of design seem to remain, rendering the 
findings similarly tenuous. In a n9w classic study of 
race and the death penalty for r rape cases in 11 
Southern States, researchers found that knowing the 
inter- or intra-racial nature of rape cases signifi­
cantly and strongly enhanced their ability to predict 
a life or death sentence for the defendant. Int~rracial 
cases received a disproportionately high rate of 
death sentences. 16 Although the authors state that 
controlling for prior record failed to eliminate the 
statistical significance of the association between 
race and type of sentence, it is not made clear what 
effects these controls had on the magnitude of the 
measure of association, nor what effects additional 
relevant controls might have had. Consequently, the 

15The .05 level of slgnilloance was used In the aggregate 
analysis of all defendants. However, In the offense-speolflc 
analysis, no tests ofilliltls!lcal slgnlfloanoe were computed. 

16M. Wolfang and M. Riedl, "Raoe, Judicial Discretion, 
and the Death Penalty," 407 Annals o. the American Academy 
o' Political and Social Sclenc •• 119 (1973). 



impact of race on sentencing remained an unsettled 
issue. 17 

A study by Nagel systematically compared 
Federal and State sentencing patterns for grand lar­
ceny and assault. IS Using data from 194 "represen­
tatively chosen" counties in all 50 States and Federal 
data from all Federal district courts, Nagel 
ctichotomized offenders along the following dimen­
sions: social class, sex, race, age, education, and the 
degree of urbanizar,ton and industrialization of the 
region served by the sentencing court. He tabulated 
the respective proportions of each type of offender: 
those who received a preliminary hearing, were 
awarded bail, had a lawyer, experienced more than a 
2-month delay pending disposition, received a jury 
trial, were convicted, were sentenced to prison, and 
were sentenced to more than a year in prison. The 
design of the study must be commended for includ­
ing a variety of dimensions in the analysis of 
differential sentencing and, particularly, for dis­
tinguishing State from Federal sentencing. However, 
its simple tabular presentation coupled with the lack 
of more sophisticated types of measurement 19 

seriously limits its utility in fostering any conclu­
sions about judicial decisionmaking. 

One of the more recent studies seeking to ac­
count for variations in sentencing lengths was that of 
Chiricos, Waldo, and Marston,20 who examined 
data on 1,583 offenders received by the Florida 
Division of Corrections from 1969 to 1970. The 
focal population consisted of those offenders who 
had been convicted of any of the 10 crimes account­
ing for the greatest number of prison admissions in 
that year. 21 

" 17Hagan, op. cit" provides an excellent review and partial 
statistical reconstruction of 20 notable research projects on 
sentenolng. In his summary of the Impact of race on sentenc­
Ing, he stales that studies focusing on notlcapltal cases 
showed no relationship between race and sentence. Three of 
five otudies on s~ntenolng of capital cases (four of the flve 
were done In the South) found that race played a slgnlfloant 
role In sentencing; Ina only study reviewed that was con­
ducted outside at the South found no relationship between 
race and sentence at the third level of control. 

laNagel, "Disparities In Criminal Procedure," 14 UCLA l. 
Rev. 1272 (1967). 

11lBeyond the frequent notation of percentage differences 
unaccompanied by T.test or any comparable evaluative 
maasure, the most sophlst\CIlted statistics used Included four 
tables of zero-order correlations between tha several "of­
fender" and "process" variables, controlling offense and type 
of Jurisdiction. Otherwise, the morass of figures cited were 
simple porcentage distributions of offender types Into alterna. 
tive outcome dichotomies. 

2oChlrloos, Waldo, and Marston, ·'Race. Crime and Sen­
tence Length" (Paper presented at Ihe Amerloan Sociological 
Association Conference), New Orleans, 1972. 

~lThe crimes Included rape, aggravated assault, armed 
and unarmed robbery, grand larceny. forgery, auto theft, bur­
glary, narcotics, and esoape. 

Prior record, age, socioeconomic status, and ur­
banization of the court's jurisdiction were each 
dichotomized and, in turn, held constant, while the 
relationships between race and sentence length were 
examined. Prior to controlling these factors, blacks 
were found to have received longer sentences for 
crimes of violencei whites were found to have 
received longer (but not significantly longer) sen .. 
tences for three propel'ty crimes and escape. 
However, as controls were introduced, these pat­
terns changed substantially. For example, controll­
ing for number of prio:r sentences, the study found 
that among offenders with one or no prior sentence, 
blacks received longer sentences than whites for ev­
ery offense except auto theft. The only statistically 
significant difference, however, was for armed rob­
bery, for which blacks received substantially longer 
sentenCeS than whites with comparable records 
(154.8 months versus 85.7 months, respectively), 
Conversely, for offenders with two or more prior 
sentences whites received longer sentences than 
blacks for 7 of 10 offenses (significant only for grand 
larceny and narcotics). Blacks with more than one 
prior sentence received longer sentences than whites 
with comparable records for three crimes-rape. 
unarmed robbery, and aggravated assaulti the 
difference was statistically significant only for the 
first two. 

When age was dichotomized, it was found that 
for offenders younger than 21, blacks received 
longer sentences than whites for six of nine offenses; 
the difference was statistically significant for only 
armed and unarmed robbery. Young whites con­
victed of narcotics offenses received significantly 
longer sentences than young blacks. In the 21 years 
or older group, blacks received significantly longer 
sentences for rape and whites received significantly 
longer sentences for larceny and escape. 

For low socioeconomic status (SES) offenders, 
blacks received significantly longer sentences than 
whites for all four violent crimes. Whites were more 
likely to receive a longer sentence than blacks for 
one property crime-grand larceny. For high SES, 
however, the correlation between race and sentence 
almost disappears. The only significant differences 
related to longer sentences for high-SES whites con­
victed of forgery or auto theft. 

Final ty, the urban/rural nature of the sentencing 
jurisdiction appears to have been significantly re· 
lated to sentence. In urban counties, blacks received 
longer sentences than whites for assault and armed 
and unarmed robbery. For no offense did white of. 
fenders receive a significantly longer mean sentence 
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than black offenders. In rural counties, blacks 
received significantly longer sentences than did 
whites for rape; the inverse was true for auto theft. 

If the profound influence of introducing even 
one control on the relationship between race and 
sentence length can be taken as indicative of the in­
fluence of even more controls, it would be interest­
ing to test the strength of these correlations by in­
troducing additional controls. Unfortunately, the 
authors of this study reported no higher levels of 
analyses than those reported here. Moreover, 
although findings of statistical significance are in­
structive with respect to whether a genuine relation­
ship exists, they are of little help in suggesting the 
strength of that relationship. Unfortunately, this 
studv reported no measures of association. 

Green's 1961 study of 333 defendants sentenced 
by the criminal court of Philadelphia in 1956-57 ad­
dresses the racial issue more rigorously than any of 
its antecedents and offers compelling evidence of the 
critical significance of second. and third-level con­
trols.22 Like so many others, Green found that at the 
zero-order level of analysis, blacks were signifi­
cantly (p < .01) more likely than whites to receive a 
severe sentence. However, when offense (burglary, 
robbery, and auto theft) and the number ofpreviolls 
convictions were held constant, differences in the 
treatment of black and white offenders vanished. 

His subsequent analysis of the same data in 
196423 generated some fascinating hypotheses about 
the relation of race to a number of legally relevant 
sentencing factors, suggesting that the alleged cor­
relation between race and sentence may be only 
spurious. In this regard, Green claims that 

..• patterns of criminal behavior constituting a 
given offense differ intrinsically not only be­
tween the races, but within each race according 
to the I'ace of the victim ... {Sjllch differences 
are legally slIfJiclent to (lCCOUllt for tile apparent 
racial differentiation ill sentencing. 24 (Em phasis 
added) 

In essence, Green is saying that robbery involv­
ing a black offender with a white victim, for exam­
ple, embodies an entirely different set of behavior(s) 
and is, therefore. a Hdifferent" crime (for the pur. 
pose of sentencing) than a robbery in which both of­
fender and victim are black; moreover. those 
offenses are belUlvio/'ally distinct from robberies in-

a2e. Green. JudIcial Atlltudes Toward SentencIng (Lon. 
don: MacMillan and Co .• Ltd.) 1961. 

23Green, "Inter· and Intra·Raclal Crime Relative to Sen­
tenCing," 55 J. Crlm. L. C. and P. S. 348 (1964). 

~~Ibld., 349·350. 
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volving a white offender-black victim or a white 
offender-white victim. Specifically, his analysis indio 
cated that 61 percent of black robbery offenders 
whose victims were white used a weapon in the 
course of the crime (versus 13 percent of black of­
fenders with black victims): that 73 percent of the 
former (versus 38 percent of the latter) had more 
than one indictment against them; and that 33 per­
cent versu::; 18 percent of the two groups, respec­
tively, had a prior conviction for either robbery or 
some other felony against the person. 

Those three criteria-use of a weapon, multiple 
offense, and prior record-are all independently reo 
lated to sentence outcome, and appropriately so. 
Consequently, the discrimination in the sentencing 
of black robbery defendants on the basis of the race 
of their victims, Green concludes, is not racial at all, 
but is founded on criteria that are of compelling 
legal relevance to the sentencing decision. The exis­
tence of significant intervening and antecedent 
variables is the ever-present possibility in social 
science research and one to which students of sen­
tencing must remain acutely sensitive. 

Only very recently have sentencing studies 
begun to use mass data processing and sophisticated 
methods of analysis. Three studies, in particular, 
merit attention in this review of the new 
methodology. 

One of the most extensive and comprehensive 
studies of sentencing discretion addresses the rather 
narrow question of jury sentencing in capital cases.2S 

The study scrutinized some 178 items of information 
about each of 238 California cases disposed of from 
1958 to 1966 in which the defendant faced a possible 
death penalty at sentencing.26 Although the study 
focused on a particular dimension of sentencing­
that is, the death penalty-that bears little substan­
tive significance to the research proposed here, its 
design, and the inferences it makes about the deci­
sion process merit attention. Using a combination of 
regression analysis, factor analysis. cluster analysis, 
and partial correlations, the authors were able to 
identify and assess the significance and relative 
priority of dozens of variables associated with 
dichotomous life and death sentence alternatives for 
capital crimes. 

The single variable that most accurately pre­
dicted the jury decision was whether the defendant's 
prior criminal record was introduced to the jury. 

2S"Standardless Sentenolng," 21 Stanford L. Rev. 1297 
(1969). 

26The death penalty was Invoked In 103 of the oases. 



Second in importance was the socioeconomic status 
of the defendant. In this regard, a blue.collar back­
ground was demonstrably injurious and a white·col· 
lar background advantageous to the defendants con­
victed of capital crimes. When the effects of all other 
variables, including job stability and employment, 
were controlled, the socioeconomic factor dropped 
slightly below the threshold of statistical signifi­
cance (.05 < p < .1). Other characteristics bearing a 
strong positive association with a death sentence in­
cluded having poor job stability, having sole respon­
sibility for killing at least one victim, having actively 
resisted arrest, having committed rape or kidnaping 
in conjunction with murder, not having been under 
the influence of alcohol at the time of the crime, hav­
ing unsuccessfully invoked an insanity defense, and 
having a co-defendant testify for the prosecution. It 
is interesting to note that when these kinds of factors 
were held constant, race and type of counsel were 
found to bear no significant linear relationship to the 
sentencing decision. 

Another study of note is a recently completed 
analysis of sentencing in the Philadelphia Criminal 
Courts.:!? The study analyzed the sentences imposed 
on 8,119 defendants convicted ill the Philadelphia, 
Court of Quarter Sessions for calendar year 1964. 
Twenty-seven crime groups and 24 independent 
variables were used in predicting sentence severity, 
which was coded as an interval-level continuum 
from I to 14, ranging from suspended sentence to 
death, respectively.2M 

270. Engle, Criminal Justice In the City: II Study 0' Sen­
tence Severity and Variation In the PhiladelphIa Criminal 
Court System (Unpublished Ph.D. Dissertation: Temple 
University) 1971. 

2ilThe validity 01 the scale, as the author concedes, Is 
questionable, since one would be hard-pressed to defend t,e 
Implied proposition that death is Ql'1ly 14 timo~ as "severe" as a 
suspended sentence and twice as severe as imprisonment for 
11/2 to 21/2 years (assigned a Weight of 7). Similarly tenuous 
Is the implied equivalence of the Increment In severity from a 
fine (2) to probation (3) with the Increment from a sentence of 
life Imprisonment (13) with the prospect of parole to a sen· 
tence Clf death (14). It Is difficult to estimate the effects of this 
kind of coded scale on the "substantive findings." 

On the other hand, measurement of severity of Imprison­
ment might be Illusory on any scale. One might even make the 
case that Imprisonment In months Is not a truly valid Interval 
measure of severity 01 sentence: that a sentence 011 year is 
much more than twice as severe as a sentence of 6 monthsi or 
that a sentenbe of 20 years is much more than double the 
severity of a 10 year sentence. Moreover, at a subtler level, the 
variable formulae for good·tlme computation exacerbate an 
already complex methodological issue. Thus, the utility of an 
unvalldated soale that Incorporates suspended sentences, 
monetary fil'l9s. probation, death, and variously defined Inter­
vals of Imprisonment (some categories refleot 3·month·long 
terms and some define terms of Indefinite length, e.g., over 15 
years) Is problematic. 

A regression equation was produced for each 
offense. Then comparisions, in terms of total varia~ 
tion accounted for and variables of major impor~ 
tance in explaining variation, were made across 
offenses. Genert.lJly, fol' all offenses considered, 
pretrial status of the defendant ("detained" versus 
"out on bail" or "r~leased on own recognizance") 
seemed to be the mc:~l consistently important varia­
ble in accounting for sentence variation, because it 
appeared as a salient factor in the regression solu­
tions of 25 of the 27 offenses studied. Record of 
prior arrests and convictions for similar crimes 
ranked second; record of prior arrests and convic­
tions for other crimes ranked third. If towl prior 
record is considered, it becomes the most important 
predictor. Other variables that proved significantly 
related to outcome in a majority of the solutions in­
cluded time from indictment to trial and the number 
of indictments.'·9 Significant for a half dozen 
offenses were the length of time on the bench, politi­
cal party, and age of the sentencing judge, and the 
age of the offender. Engle found that the method of 
conviction (plea of guilty versus trial) had little in­
dependent effect on sentence severity in 
Philadelphia. 30 

Of course, all the caveats of regression analysis 
must be recalled in this assessment of Engle's find­
ings, particularly the insensitiVity of the method to 
other than linear relationships, the nature of the 
stepwise solution, and the tendency of the regression 
solution to capitalize on chance variation, especially 
when small samples are involved. Because of the 
algorithm of the stepwise solution, it is possible for 
the effect of a "significant" variable (X2) to be effec­
tively masked if it is highly correlated with any other 
predictor variable (X I) that manifests only a slightly 
stronger relationship with the dependent variable 
(Y) than it (X2) does, itself. In such a case, the cri­
terion variable exhibiting the stronger zet'o-order 

29As long as additional predictors were "statistically sig­
nificant," they were included in Engle's discussion. Oonse­
quently, many of the variables deemed "significant" bear little 
substantive Import, as they account for IIItie more than '\ or 2 
percent of the varianoe in the dependent variable. By the same 
token, tho reported multiple R's Include every variable which 
entered the stepwise solutions at a statistically significant 
level, even though many of these predictors accounted for less 
than 1 percent 01 the variance. As a result, most of the multiple 
R's which were reported are Inflated, as they strongly capital. 
Ize on chance variation. 

30lbld., pp. 244-245. Specifically, a plea of guilty was 
nEigatively correlated with sentence severity for drug, sex, and 
auto offenses and serious crimes against person or propetly. 
Engle also explored the ImpMt of type of trial (jury versus 
court), finding that a Jury conviction Is generally asso.'.llated 
with a more severe sentence. 
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correlation (X 1) with the dependent variable will 
appear significant in the solution: the second varia· 
ble (X2) will appear to have no effect, because it will 
emerge much later, if at all, in the solution. Conse· 
quently, if there are substantial intercorrelations 
among predictor variables, the substantive In­
terpretation of regression output can be difficult. 

A unique contribution of Engle's work of special 
releva.nce to this study is the computation of the 
multiple R2 for each of the offenses analyzed. In 
short, this statistic reflects the amount of variance in 
the dependent variable, sentence severity, that can 
be accounted for in terms of variance in all of the in­
nependent variables that were introduced in the 
aMlysis. As one might expect, the amount of 
variance in sentence severity that can be explained 
by various predictor variables varies widely by 
offense. In Engle's study, for example, the propor­
tion of explained variance in sentenc~ severity 
ranged from 19 percent (gambling) to 28 percent 
(motor vehicle code violations), to 52 percent 
(possession of drugs), to 82 percent (sale of drugs),31 
with criminal record being consistently among the 
best predictors. An interesting feature of Engle's 
findings is that although the proportion of explained 
variance fluctuates considerably by offense, the pre. 
dictor variables that best account for that variance 
are generally consistent across offense. 

A recent addition to sentencing literature is the 
work of Hogarth in Ontario, Canada,32 Others33 

have addressed the issue of judicial attitudes as In­
strumental in judicial decisionmaking, but none 
have done so more extensively than Hogarth. From 
WO items of information-on the age, race, occupa­
tiOH, marital status, and criminal record of the de­
fendant: the offense charged: the manner by which 
the case was disposed of; the presentence report; the 
attitudes, penal philosophies, and job-related per. 
ceptions of the judges-derived from 71 full-time 
magistrates nnd 2,500 cases involving six offenses, 
the study sought to identify those factors most rele-

3l1bld., pp. SN1S. 
32J. Hogarth. Sontenclng al a Human Proc .. 1 (Toronto: 

University of Toronto Press) 1971. For an excellent series of 
critiques of Hogarth's study, see "International Review Sym. 
poslum-Sontenclng til a Humtln Procesl by John Hogarth," 
10 Olgood HaUL, J. 233 (Aug. 1972). 

33MeGuire and Holtzofl, "The Problems of SentenCing In' 
the CrIminal Law" 413 B.U.L. Rev. 426 (1940): Gaudet, "The 
Sentencing BehaVior of the Judge" In Brandom and Katash, 
eds .• Encyclopedia of Criminology 449 (1949): R. Hood. Son. 
'enclng In Magtetrates' Court.: /Ii Study In Varltlnce of Policy 
(1962); Shoham, "The Procedure and Sentenolng Powers of 
the Criminal Courts In Israel," In Crime and Socltll Deviation 
(1966): E. Green. JUdicial AttlhJde., op. elt. 
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vant to the sentence outcome. Using multiple regres­
sion techniques, Hogarth concluded that the sen­
tencing behavior of Ontario judges was attributable 
in large part to the various attitudes, perceptions, 
predispositions, and "cognitive complexity" of the " 
magistrates concerned. The impact of conven· 
tionally defined inputs like the age, race, sex, prior 
record of the defendant. was relegated to secondary 
status. 34 

Hogarth has been among the most vocal critics 
of sentencing research that ignores so-called "con­
version" elements, like judicial attitudes and 
philosophies. Although this study will not marshal 
the variety of sophisticated measures of judicial at­
titudes that Hogarth employed, its findings do pro­
vide grounds for seriously questioning Hogarth's 
skepticism about the predictive utility of traditional 
"input" factors. 

Because sentence variation is probably a prod­
uct of both judicial idiosyncrasy and variation deriv­
ing from regionally-based subcultural norms and 
because the two are likely to be related,3$ it has been 
particularly difficult to attribute variation in sen· 
tence exclusively to either source. Nevertheless, a 
few studies have attempted to address the question. 
Hood's study of English magistrates' courts in the 
fifties, for example, found that the imprisonment 
policies of magistrates related to both the social 
characteristics of the area and the social class of the 
bench. Middle-class magistrates in relatively smal1 
and "stable" communities (in contrast to their coun­
terparts in other types of communities), for instance, 
were found to sentence working.class offenders 
rather severely relative to middle-class offenders. 
The findings generally suggest that judicial attitudes 
and predispositions may interact with both the social 
environment of the court and with factors relating 
specifically to the cases before it. 

The comparability of data aCfOSS Federal dis­
trict courts makes the Federal judicial system an 
ideal focus for the study of geographical variation. A 
few researchers have used the Federal data in just 
that fashion. However f a serious methodological 
problem attends many studies that assume this 
perspective, a problem arising from the use of the 
distrlc:t rather than the Individual defendant as the 

34J. Hogarth. op. cit., p. 163. 
35See Hogarth's discussion. op. cit., p. 163. ".,. some 

magistrates may be responding, both In their sentencing 
behavior and In their attitudes, to public opinion In the com· 
munlty In which they are situated," 
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unit of analysis, In studies that suffer this so-called 
ecological fallacy I independent variables-arrest 
and conviction records, offense, method of convic­
tion, time interval for disposition of the case, and 
type of counsel-are generally measured in terms of 
the percentage of defendants in the specified catego­
ries of theue types of variables for each court, Then 
the analysis often proceeds under the assumption 
that a correlation between, say, having a high pro­
portion of defendants with prior records and ex­
hibiting a high average sentence length, truly sig. 
nifies a correlation between an individual's having a 
prior record and receiving a long sentence. The 
assumption is, of course, unwarranted. Although the 
value of the statistical analysis is severely limited by 
the ecological problem, ecological studies can still 
point to broad variation in sentencing patterns and 
suggest some possible bases of that variation.J6 

Definitive statements about the propriety of those 
variations, however, cannot be made on the basis of 
the information generated therein. For that reason, 
it is critical that the focus be on the individual, 
whenever possible and not some aggregate of in. 
dividuals as the unit of analysis, particularly if in .. 
ferences about individual outcomes are planned. 

A recent study by Green involves a new and 
unique approach to the question of sentencing varia .. 
tion. 37 Green sought to determine the extent to 
which a judge's sentencing decision in any given case 
might be Influenced by his decision in the im· 
mediately preceding case. The study focused on sen· 
tences Imposed by 21 judges in 1,437 consecutive 
convictions In a 17·month period from 1956 to 1957 
in the Philadelphia Court of Quarter Sessions.38 In 
an earlier sludyJ9 Green found that the three varia­
bles most strongly related to sentence were (1) 
offense, (2) number of indictments against the ac .. 
cused, and (3) number of prior felony convictions. 
On the basis of these criteria, Green grouped all the 
cases to be studied into categories so that all cases 
being compared were "legally equivalent" in terms 
of the three factors just mentioned. Subsequently, he 
tested the null hypotheses that (1) sentences imposed 
for legally equivalent cases do not differ signifi· 

36A goOd example of the ecological problem can be found 
In Harries and Lura, liThe Geography of Justlco: Sentencing 
Variation In U.S. Judicial Dlstrlots," 57 Judicature 392 (April 
1974). 

37Green, "The Efteet of Stimulus ArrangE;lments on Nor­
mative Judgement In thE;l Award of PE;lnal Sanotlons," 31 
Sociometry 125 (June 1968). 

38A total of 381 cases were exoluded: 218 were the first 
oase of the day; 163 Involved consecutive trials of oo-delen· 
dahts oharged with similar or Identical offenses. 

3GE. Green, Judicial Attitude', op. cit. 

cantly from the mean for the respective groups and 
that (2) if they do differ, then the difference is UOlre· 
lated to the severity of the sentence imposed in the 
immediately preceding case.40 

Both hypotheses were rejected because Green 
found that sentences imposed for legally equivalent 
cases did vary significantly and that, more impor. 
tantly, they appeared to be affected by both the rel\l~ 
tive and absolute severity of the sentences imposed 
in the respective antecedent cases. Green concluded: 

Lacking an explicit internal standard, the rela~ 
tive severity of the sentence •.• {the judge] im­
poses in a particular case requires the force of an 
external anchor, It [any sentencel becomes a 
precedent, as it were, for the judgement of the 
gravity of the next case.41 

In short, even though a case might be wholly unre­
lated (consecutive cases Involving co-defendants 
convicted of the same crime(s) were excluded from 
the analysis) and unlike the case following it, it ap­
pears tv affect the sentence the judge imposes in the 
later case, just as it appears to have been influenced 
by the judge's decision In the immediately preceding 
case. 

According to Green, any decisionmaker is 
forced to seek some set of standards by which to 
guide or regulate his or her decisions. When n con~ 
crete external or internal standard is absent, the 
judge is compelled (perhaps unconsciously) to in­
vent one. As Green found, 

•.. the judge is thrust into undue reliance on his 
most recent experience in sentencingi the greater 
the resemblance between the stimulus case and 
the preceding case I the more powerful the 
atlchol'ing effect of the preceding case.42 

Green's work is at least as important to the 
nature of the sentencing decision as it is to the under~ 
standing of factors that influence sentence outcome. 
One of the objectives of this series of reports on 
criminal sentencing is to explore the need for (and 
the plausibility 00 hard criteria to guide the imposi­
tion of sentence. Green's finding is certainly com· 
pelling evidence of this need. 

40The severity of preCiedlng Ciases was mensured In both 
absolute and relative terms. The absolute measure was a 
trichotomy based on whether the defendant received (1) a 
non prison sentence, (2) a prison sentence of less than 12 
months, or (3) a prison sentence of 12 months or more. For the 
relatiVe measure, each case was compared to the median sen­
tence Imposed for all legally equivalent eases, and was 
classified as severe or lenient, depending on whether the sen· 
tence Imposed In thai oase was above or below the median 
sentence for equivalent oases. 

.IGreen, "The Effect of Stimulus Arrangements," op. cit •• 
p.136. 

421bld. 
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Although strict "laboratory" experiments in the 
area of sentence decisionmaldng are not unheard of, 
they are rare. What the laboratory design sacrifices 
in the IIreality of the decision setting" by requiring 
judges to sentence fictitious defendants, it gains in 
the control of factors and circumstnnces describing 
the offense, the offender, the method of disposition. 
and so on, The design thus enables one to examine 
differential judicial treatment ,. of the same cases 
rather than cases presumed similar in a number of 
important respects, Therefore, the kinds of variation 
exhibited within this trUly "experimental" design are 
more clearly attributable to judicial sources rather 
than to external criteria relating to the offense, of .. 
fender, and other legally relevant considerations, In 
a\1 ex post facto studies of sentenl'~ng, it is impossi. 
ble to determine the precise impact of factors not in­
cluded in the analysis, 8ecause\,()f these residual un­
measured factors, the claims of sentence disparity by 
researchers who have investigated only roughly 
comparable cases remain open to question, 

A recent example of the laboratory design is the 
Second Circuit Study~ in which the 50 Federal dis­
trict court judges of the Second Circuit-including 
the districts of Connecticut, New York North, New 
York East, New York South. New York West, aod 
Vermont-were asked to sentence 20 Hindividuals" 
based on information contained in actual pre­
sentence reports of cases selected as representative 
of sentencing in these courts.43 The result was un­
eqUivocal: when presented with precisely the same 
set of "objeclive" criteria about an offender, the 
offense, the method of conviction, and the like, 
judges invoked highly "disparate" criminal sanc­
tions. A case involving extortionate credit transac­
tions and related income tax violations, for example, 
drew an Incredible range of sentences-from 3 years 
of Imprisonment to 20 years of imprisonment with a 
$65,000 fine,44 Similarly, a case involving convic­
tion for bank robbery received sentences ranging 
from 5 years of imprisonment to 18 years of im­
prisonment with a $5,000 fine. 

CI,mainly not all the cases exhibited this mag­
nitude of variation; nor did judges cluster around 
the extremes in the range of selected sentences, 
However, the pattern was clear. A substantial lack of 
consensus about the appropriate criminal sanction itl 

~3S00 A. Partrldgo and W. eldridge, The Second circuit 
Sentencing Study: A Report to the JudO" 0' the Second Cir­
cuit (Washington, D.C.: Federal Judlolal Center), August 1974, 
p.1. 

44Ibld., pp. 4.7. 
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each particular case was clearly the norm, rather 
than the exception.4s 

The second phase of the experiment was 
designed to explore the sentencing impact of a num­
ber of factors presumed relevant to sentence out­
come-for example, whether the presentence report 
carried a recommendation for probation, whether or 
not the offender was a narcotic addict, whether she 
or he was convicted by trial or plea of ~uilty, the 
nature and ex.tent of prior criminal record, and the 
offender's socioeconomic status. Judges were 
divided into two groups, A and Bi members of each 
group were handed slightly different versions-a 
and b-of the same 10 case studies, the two versions 
of each case being distinguished along one of the 
dimensions just mentioned. As one would expect, the 
distinctions did affect the length of sentences im­
posed, that is, the median sentence imposed by group 
A (with version a of the presentence report) differed 
from that of group B (with version b). However, the 
researchers noted that despite the difference in 
severity of sentence, the respective distinctions in the 
versions generally failed to produce any notable 
difference in the magnitude of the variation in sen· 
tences imposed by group A versus group B. 

Apart from its substantive findings t one of the 
most encouraging aspects of the Second Circuit 
Study is that it was a jUdiCial self-study, designed 
und administered by judicial officials and ad­
ministrators, The formulation and execution of the 
design, as well us the candid conclusions of the 
analysis, perhaps suggest that the once fashionable 
palliatives of "individualization," "discretionary 
justice," "judicial independence," and the like, 
which have traditionally been offered in defense of 
broad variations of sentence, and which have insu­
lated the decision process from scrutiny, may be 
going out of vogue,46 Although it is unlikely that a 

45Ibld., p. 9. Comparable studies have yielded similar 
results, Judges from East Michigan Federal District Court sen­
tencltlg council participated In the same kind of experiment a 
decade ago. In thllt sturly, an extortion case drew a range 01 
sentences from a 3·month commitment for study 10 a 10-year 
prison term. See Doyle, "A SentenCing Oouncilin Operation" 
25 Fed. Prob. 27 (September 1961). 

The findings of the Boulder Pilot Institute on SentenCing 
were consistent with the above. See "Discussion at Pilot In· 
stltute on Sentencing," 26 F,R,D. 231 (1959). 

40A number of authors have suggested that the noble­
sounding principles relating to tho need for "Individualization 
of treatment" have long excused substanllal variations In crim­
Inal sanction by camouflaging what Is, In fact, little more than 
JudiCial arbitrariness orcaprlc~, See M. Frankel, Criminal Sen­
tence.: Law Without Order (New York: HIli and Wang) 1972, 
pp. 9-10, 103, 111. Also, see Wilkins, "Directions for Correc­
tions" (Paper presented before the American Philosophical 
SOCiety), November, 1973. 
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single study of the dimension of the Second Circuit 
Study will revolutionize criminal sentencing, it is 
significant that a group of judges have responsibly 
submitted themselves to serious scrutiny without 
apology for or compromise of the results of that 
analysis. In this sense, the study could mark an im­
por~ant step in the judiciary's willingness to endure 
scrutiny and criticism in an area of decisionmaking 
that has traditionally been kept well beyond public 
view, This openness is essential to the fullest under­
standing of the sentencing decision and integral to 
any subsequent efforts to reform or standardize that 
process. 

A Review of What Is and Is Not Known About 
Sentencing 

If the preceding discussion strikes one as 
piecemeal, it is apropos, for it is I,~haracteristic of the 
strikingly noncumulative chroMlogy of sentencing 
research. From the above discussion, a few points 
become particularly clear. Although many of the 
studies cited have made some unquestionably valua­
ble contributions, the point rem aiM that their con .. 
tributions have been limited, that advances in the 
body of knowledge about sentencing have generally 
been both modest and tenuous. Because ofa number 
of factors relating to the varying scope, design, and 
methodology of previous studies, it is diffioult to re­
concile incompatible findings or to compare results 
'of incompatible designs. A brief review of the com­
mon constraints of sentencing research should 
clarify why knowledge about judicial decisionmak~ 
ing is so limited t despite the attention it has received, 

Perhaps the most pervasive and debilitating con­
straint of earlier studies is best characterized as con­
ceptual myopia, Whatever the reason t nearly all 
studies have focused principally on a single court, a 
single offense or type of offense (usually violent 
offenses, like homicide or rape), single or few "inde­
pendent" variables (usually race), and a single point 
in time. They have often relied exclusively on gross 
dichotomizations of variables (e,g't "long" versus 
"shortll sentence length, "serious" versus IInon­
serious crimes); most have failed to introduce even 
the most modest kinds of controlS, thus ignoring sub­
tle but confounding possibilities of statistical in­
teraction, spuriousness, and the like. Moreover, the 
analyses have been generally narrow in terms of the 
types of variables studied. Most h~ve been con­
cerned exclusively with sentence length, disregard. 
ing the equally important determination of whether 
a defendant will be imprisoned at all. Even where a 
design might be sensitive to these kinds of concel'-

tual issues, there remain the "problems" of statistical 
analysis; for eJ(ample, the frequent misuse of 
measures of statistical significance in the absence of 
critically important measures of association, and the 
ecological fallacy, Finally, because few have even 
posed the question, almost nothing is known about 
how sentencing patterns or practices may vary across 
region or change over time. 

In short, because of the micro perspective of 
most inquiries, what is now Hknown" about sentence 
variation consists of a few possible inferences about 
the nature of sentel1cing practices with respect to 
homicide in North Carolina in the 1930's (e.g., 
Johnson and Garfinkel), or in urban Cleveland 
around 1950 (e.g., Bensing and Schroeder); with 
respect to murder, (ape, and burglary in Texas in 
1958 (e.g" Bullock); most offenses in New Orleans 
in the late fiftie!l (e.g., Vines and Jacob); robbery, 
burglary, and theft in Philadelphia in 1956-57 (e.g., 
Green); 10 major offenses resulting in imprisonment 
In Florida in 1969 (e.g., Chiricos, et al.); capital 
offenses in California from 1958 to 1966 (e.g., the 
jury sentencing study), and so on, 

Because most studies to date have been insuffi­
cient to sustain any but the most tentative hypotheses 
about the particular dimension of sentencing they 
address and have been too narrowly focused to ad­
dress the sentencing decision from a broader 
perspective than a single court or jurisdiction at. ~ 
particular time, it should not be surprising that so 
little is known about sentencing in general. 

Little is stH! known, for example, about what 
items constitute major inputs into the determination 
of sentencej the relative priority of various factors in 
senten¢ing~ how much variance can be explain~1 by 
legally relevant compared with irrelevant factors; 
and the variability of sentencing policies and 
priorities over time and as functions of jurisdiction I 
caseload, and other processing features, For­
tunately I the lack of understanding about sentenoing 
is surmountable. Variations can be exnmined, They 
are susceptible to quantification and analysiS by 
various statistical techniques by which relevant 
variables can be arranged in order of importance to 
the sentencing decision. 

A New Perspective-A 
Proposal for Research 

From the discussion of the limitations of pre .. 
vious research, it becomes evident that the threshold 
task of data collection constitutes an undertaking of 
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Herculean proportion. Ideally, for example, the 
data base ,Ihould be sufficiently large to permit 
rigorous an(1 detailed analysis of sentences. It should 
include a multiplicity of offenses, A variety of varia­
bles describing offender attributes and processing 
factors should also be available. In order to over­
come the constrnints imposed by examinations of a 
single jurisdiction at a single point in time, it is 
desirable to have comparable data available for 
several jurisdictions from distinctively uifferent 
geographic areas; it is also necessary to have this in­
formation available over a period of several years. 

The development 01' discovery of a data set that 
can satisfy these requirements simHltaneously is 
problematic, and the difficulty is exacerbated by the 
jurisdictional and temporal requirements. State 
penal codes tend to differ substantiall), with respect 
to definitions of criminal offenses, statutory sentenc­
ing provisions, and criminal procedures for ad­
judication and sentencing. Comprehensive data col­
lection systems tend to be rare and at best 
embryonic; where operational they are far from 
uniform in terms of the variables included and the 
coding of those variables. In addition, few have been 
in existence long enough to support analysis over 
any substantial period of time. 

ilia Federal Judicial System 

A variety of factors make the Federal criminal 
justice system an ideal focus for the study of criminal 
sentencing, because it is compatible with each of the 
methodological requirements discussed. A principal 
advantage of the Federal focus is the systematic 
method of data collection. Administrative officers of 
each Federal district court annually record and 
report the business of their respective jurisdictions to 
the Administrative Office of the U.S. Courts in 
Washington, D.C. Concerning criminal cases, a 
variety of data relating to the offense, the defendant, 
the judicial procedures by which the case was in­
troduced and disposed of, and the sentence-if 
any-are all recorded for each defendant, each year. 
The product of this fastidious effort-coordinated 
by the Administrative Office-is a wealth of com­
parable data about defendants and sentences im­
posed by judges in nearly 100 different jurisdictions 
over the past 10 years for a variety of offenses that 
are essentially identical across both jurisdiction and 
time. Clearly, no other data collection effort relating 
to sentencing has yielded a body of information so 
rich and at the same time so encompassing as this. 

Of course, because no current collection effort 
can claim to have included all relevant factors, it is 
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only reasonable that this data base has "ignored" 
some factors about which information might be 
desirable. That limitation is not of undue concern, 
however, because those factors that are included 
strongly commend themselves to close analysis. 
Moreover, the temporal and geographical dimen­
sions uniquely embodied in this data set permit a 
perspective of the sentencing decision that is largely 
unexplored. Certainly the merit of such an addition 
outweighs the shortcomings the data mlly otherwise 
be thought to suffer. Following is a brief exploration 
of the compatibility of the Federal data system with 
each of the four methodological concerns noted. 

A Variety of Offenses 

Because every case processed in a Federal court 
is coded according to the offense involved, and 
because the Federal penal code includes an abun­
dance of offenses, the Federal data base poses no 
problems to the inclusion of several offenses in a 
study of judicial sentencing. Rather, the principal 
objection to Federal data is the alleged unrepresen­
tativeness of Federal offenses vis-a-vis "conven~ 
tional crime." The point is not without merit, but it 
is not altogether applicable to this design. Where it 
might seem troublesome. problems can be avoided 
by a judicious selection of the offenses to be studied. 

Indeed, with respect to a number of offenses, the 
substantive provisions of the Federal law are much 
like those of most State judsdictions. The principal 
differences between State and Federal codes 
generally involve the specific conditions surround­
ing the offense factors that are thought to ap­
propriately tie the Federal government to the 
prosecution of the offense. Examples of these condi­
tions include (1) committing an offense on Federal 
property (land reserves, national parks or water­
ways, military installations) or in a Federal building 
(e.g., a post office); (2) committing an offense 
against the Federal government or one of its agen~ 
cies, ofnces, or agents (income tax evasion, robbery 
or theft from a post office, postal fraud. bribery of a 
Federal official, assaulting or killing a Federal 
officer, robbery of a federally-insured bank or sav­
ings institutioa); (3) preparing, perpetrating, or 
escaping from, an offense across a State boundary 
(e.g., interstate flight to avoid prosecution; crossing 
State lines to engage in illicit sexual activity; inter­
state transportation of a stolen motor vehicle, forged 
liecurities, stolen goods, etc.j crossing State lines to 
induce a riot); (4) committing an offense against an 
agent whose activity or business occasions the cross-
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ing of State lines (larceny or theft from businesses 
engaged in interstate commerce). 

The counterparts of these offenses-State tax 
evasion, bribery, robbery I theft, larceny, sex 
offenses, auto theft, receiving and transporting 
stolen goods, etc., exist in State law. The corpus 
delecti, or "body," of State vis~a.vis Federal offenses 
may be quite similar; the. particular feature that 
elicits a Federal interest in its prosecution is often 
the only real distinction between them and, as indi­
cated, often bears little relation to the "criminal" 
nature of the act itself. Of course, there are a few 
offenses over which the Federal government exer­
cises exclusive domain, because of the unique or 
generalized nature of their harm or because no 
single State jurisdiction can claim an abiding interest 
in or capability of prosecuting offenders. Most of 
these involve Federal regulatory statutes, national 
boundary violations, infringements against national 
security, and the like. With the exception of Selec­
tive Service violations,. included for other reasons, 
these kinds of offenses have been exclud~d from the 
analysis to be outlined here. 

A Variety of Independent Variables 

The comprehensive nature of the Federal data 
base also strongly commends it to analysis. Data 
relating to the offense, the defendant, and the 
method of conviction or disposition are routinely 
compiled within each district court. This informa­
tion includes the specific offense for which the defen­
dant was charged (and convicted); the age, race, sex, 
and prior criminall'ecord of the defendant; whether 
the case was initiated by indictment, information. or 
waiver of indictment; the time elapsed from the fil­
ing of the case to its termination: the type of counsel 
representing the defendant; and the method of con­
viction (plea of guilty or trial by jury or court). In 
addition, the Administrative Office of the U.S. 
Courts annually reports on a variety of administra­
tive factors characterizing the workload and opera­
tional efficiency of individual Fedel'al district 
courts. Included in those reports are variables like 
the number of criminal cases disposed of per judge 
within each district, the median length of time 
elapsed for the disposition of criminal cases within 
each court, arid the proportion of case dispositions 
effected by dismissal, conviction, etc., for individual 
jurisdictions. These factors can be easily coded and 
introduced into the analysis. 

Inclusion of Several Jurisdictions and Regions 

Regional analysis is a stranger to the sentencing 
inquiry. Although a few individuals have compared 
jurisdictions in terms of some aggregate measure of 
sentencing performance (e.g., mean sentence weight 
or length, percent sentenced to probation), any kind 
of refined attempt to contrast sentencing patterns of 
distinct regions or jurisdictions is virtually 
unknown. 

This is one dimension for which the Federal data 
base is particularly well suited. Because the base is 
national in scope, data on individuals (not just dis­
tricts) are available for any region of the country 
(see Figure 2). Focal jurisdictions can be selected on 
the basis of any number of relevant criteria-region, 
urbanization, caseload, or specific court attributes, 

Moreover, as noted earlier, the exploration of 
regional variation generally implies a number of 
method 0 1 og ica I d i fficul ties-j urisd Ictional 

. differences in statutory definitions of offenses and 
sentencing provisions, incomparability of variabies 
and coding procedures, and related problems stem­
ming from the lack of uniformity of criminal pro­
cedure from one jurisdiction to the other. The 
Federal perspective overcomes these problems by its 
built-in standardization. Naturally, the same penal 
code (hence, offense definitions), and code of crimi­
nal procedure operate for all the Federal districts.41 

Similarly, statistical coding and reporting activities 
are also uniform for each court. 

Time Change 

It has been suggested that much of the confusion 
about sentencing is a product of the incompatibility 

471t Is Important to note not only that proceduras ara com­
parable across Fadera/jurlsdlctlons but also that Federal and 
State criminal procedures are quite comparable, In them­
selves. That Is. Federal law enforc$ment officials are bound by 
many of the Same Inve&ilgatlon, arrest, and Interrogation con­
straints as are State and local ~uthorlties. Federal courts ~Iso 
operate with codes of criminal procedure that are essentially 
comparable to those of most States, Including the stages 01 ar. 
ralgnment, Indictment or Informatron, trial by Judge or Jury, pre. 
sentence investigation, and sentencing. For a discussion of 
the Federal criminal process, see Goldman and Jahnlge, op, 
cit. 

While the substantive prescriptions and proscriptions of 
Federal law are by no means Identical to those of State codes, 
the essential point Is that they are SUfficiently comparable to 
sustain the kind of analysis proposed for this study and to 
make ImportantlnferE)nces about the behavior of State Judges 
on the basis 01 their counterparts In the Federal system. 
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FIGURE 2 The Federal judicial system 
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of findings among previous studies. A number of 
analysts have suggested that the inconsistency might 
lie in regional or temporal variations in sentencing 
practices-which those studies did not attempt to 
address-rather than in any "error" in any of the 
studies, themselves.48 

If the study of regional variation is a stranger to 
sentencing, then the study of temporal variation is 
altogether alien. Because systematic data collection 
is only a recent development, comprehensive 
systems dating back more than 5 years are rare. 
Again, the Federal focus is persuasive, inasmuch as 
crucial information on the processing of Federal de­
fendants has been uniformly and systematically 
compiled by district courts for over a decade. 
Offense definitions and administrative procedures 
are identical; coding is uniform: finally, any pro­
cedural or substantive changes that might have oc­
curred within one jurisdiction during the last 10 
years would have occurred fairly uniform ly within 
all of the Federal district courts, making the Federal 
perspective all the more compelling. 

The Design 
In this section, the parameters of the design that 

underlie forthcoming reports on criminal sentencing 
will be reviewed. Their principal objective will be 
the identification and analysis of several offender, 
offense, process, and court~related factors generally 
thought to have some bearing on the determination 
of criminal sentence. Specifically, their independent 
and combined contribution to the decisions about 
both type (prison versus probation) and length of 
sentence (prison sentences only) will be explored 
and evaluated. Additionally, the magnitude and 
direction of influence of each factor will be con­
trasted in terms of each type of sentencing decision. 
Controls will be routinely introduced in the analysis 
to examine the independent effects of a number of 
factors like race, factors that have long been 
suspected of having substantial impact on sentence 
outcome. In this regard, the analysis will also ex­
plore the range of effects of spurious and/or inter­
vening variables as well as incidents of interaction 
that, in the final analysis, may serve to substantiate 
or obviate popular misgivings about the eq";:y of 
sentencing. 

48See, espeolally Hlndelang, "Equality Under the Law," 60 
J. Crlm. L. C. & P. S. 306, at pp. 312·313 (1969). See also 
Hagan, op. olt.; and Chlrloos, et at., op. olt. 
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In response to this issue, this study will address 
the variability of sentences as well as the variability 
in sentencing patterns across both jurisdiction and 
time, By controlling for these dimensions, closure 
may be approached on a variety of issues that remain 
unanswered simply because of the lack of com­
parability among previous designs. Throughout the 
analysis, the substantive theoretical focus will be the 
degree to which observed variations appeal' to be ex­
plainable and, where explainable, the extent to 
which variations can be explained in terms of factors 
generally considered legally relevant vis-a-vis those 
presumed legally irrelevant to the sentencing deci­
sion. 

The investigation focuses on Federal offenders 
convicted and sentenced in U.S, District Courts dur­
ing fiscal years 1964 and 1971.49 The analysis was 
limited to eight felony offenses, selected on the basis 
of their substantive, theoretical, and numerical sig­
nificance, as will be discussed shortly. These offenses 
will be examined from both an aggregate and an in­
dividual perspective, as the degree to which different 
sentencing patterns may appear to vary by offense or 
offense "type" is explored. Moreover, the analysis 
will focus on sentencing in a few specific jurisdic­
tions, selected on the basis of location and sentenc­
ing workload. 

The independent variables chosen for analysis 
measure a number of dimensions of presumed 
statistical relevance to sentence. They relate to the 
offense, the offender, and the process and setting 
that attended the conviction. The decision of 
whether to incarcerate and the determination of the 
length of imprisonment have both been included in 
the analysis as dependent variables, because it is 
quite possible that the so-called "sentencing deci­
sion" may, in fact, represent a truly bifurcated en­
terprise in which two separate and logically distinct 
determinations are made. Exploring the constella­
tion of factors relevant to each may help to address 
the extent of this bifurcation, and thus to broaden 
understanding of sentencing behavior. 

The principal methods of analysis to be used­
stepwise mUltiple regression analysis and predictive 
attribute analysis-were chosen for their comple­
mentary features, These methods can process 
massive amounts of data and at the same time yield 

49Thls Includes olfenders whose cases were disposed of 
from July 1, 1963 to June 30.1964, and from July 1, 1970 to June 
30.1971. The national analysis excludes cases disposed of In 
the District 01 Columbia. Guam, the Virgin Islands, Puerto 
Rico. and the Canal Zone. 



results that present no major difficulties in in­
terpretation. The dual approach is of particular 
value in allowing an exploration of specific kinds of 
subtle relationships among variables, that is, in­
teraction and non-additivity, which cannot easily be 
detected by the regression approach alone. 

Eight Focal Offenses 

The decision to narrow the analysis to eight 
offenses was a product of several considerations. In 
the first place, Federal prosecutions in both 1964 
and 1971 yielded more than 30,000 convictions. The 
analysis of such a number of records would be un· 
wieldy as well as financially prohibitive. Moreover, 
that number included a variety of Federal regulato­
ry violations of little substantive or theoretical rele­
vance to this inquiry.50 Conclusions about general 
Fedel'al sentencing practices that were based on the 
disposition of these kinds of cases would be equivo­
cal at best; they would likely be wholly untenable 
with respect to sentencing from a State perspective. 

Criteria for Selection of Focal Offenses 

Just as the aggregate analysis of all Federal 
offenses would pose serious methodological and in­
ferential difficul ties because of the likely differential 
treatment of major and minor offenses, so aggrega­
tion at any level must acknowledge the problems in­
herent in that approach. In order to be truly instruc­
tive, therefore, this analysiS ought to regard each 
offense by itself. With this in mind, once minor 
offenses were removed from consideration, a num­
ber of s[1ecific criteria were invoked to guide the 
selection of eight focal offenses-bank robbery, 
bank embezzlement, larceny from businesses in­
volved in interstate commerce, auto theft, counter­
feiting, Marihuana Tax Act violations, narcotics 
violations, and Selective Service violations-from 
the several major crime categories that remained. Of 
course, all the selection criteria could not be applied 
in every case because they sometimes proved incom­
patible with each other. In such cases, the selection 
was based on a balancing of the criteria thought most 
relevant to the specific case being considered. 

Of threshold significance to the selection of 
focal offenses was the number of cases available for 
analysis. If the number was inadequate to sustain 

60About 25 percent of rederal convlctlon$ each year are 
for violations of Immigration. gambling, and Federal regulatory 
statutes. 

analysis along the desired dimensions, particularly 
in terms of tabular and predictive attribute analysis, 
then the offense was summarily excluded from con­
sideration. In addition to being a prerequisite to sus­
tain analysis, the raw frequency of cases also suggests 
some measure of the administrative and practical 
significance of offense categories.51 

Certainly a major consideration in the value of 
sentencing research is the generalizability of results. 
In order to assure the validity of inferences about 
sentencing in general made on the basis of the 
specific offenses studied, focal offenses were also 
selected, in part, on the basis of their comparability 
to offenses defined in State penal codes. Robbery, 
larceny, auto theft, embezzlement, and drug offenses 
comprise a major and substantial portion of the ad­
judicatory business of State as well as Federal 
jurisdictions. 

A common and valid criticism of sentencing 
research is that a single offense 'category can include 
a multitude of behaviors, a condition sufficient in it­
self to warrant a broad range of criminal sanctions. 
Studies that aggregate altogether different offenses 
cannot begin to respond to this methodological 
challenge. Those that treat offenses separately have 
begun to move in the right direction. But any 
classification scheme remains deceptively simple. As 
researchers, we can attempt to construct or select 
categories so as to minimize variability around the 
critical dimension(s) being summarized by the 
classification scheme-in this case, the specific crim­
inal behavior being penalized. Focal offenses were 
thus selected on the basis of the homogeneity of the 
behavior included in the respective offense groups. 
For example, bank robbery and bank embezzlement 

510t course, the rule was not rigid, since the largest 
single Federal offense category relates to Immigration viola· 
tlons, an offense of limited practical and theoretical Signifi­
cance to this study. In short, the number of cases was a neces­
sary but not sufficient basis for selection. For example, the 
eight focal offenses chosen annually account for between 25 
percent and 40 percent of all conVictions for major Federal 
offenses-I.e., other than Immigration. gambling, and regulato­
ry act vlolallons. In 1971, the number of convictions for the 
focal offenses ranged from 727 (cOUnterfeiting) to 2,027 (auto 
theft); the 1964 figures ranged from 200 (Selective Service) to 
3,546 (auto theft). 

A corollary consideration was the theoretical signifi­
cance of the offense. As suggested, the consideration Is par­
tially, though not wholly. reflected by case frequency. There 
remain a few offenses that, despite their Infrequency, are of 
compelling Interest. A case In point Is the Selective Service 
Violator, whose treatment at the hand of the criminal Justice 
system has Invoked heated controversy over the last decade. 
The temporal and regional perspectives on sentenCing that 
these data afford may be quite telling In terms of the social and 
political temper of the times. 
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rather than some ill-defined or unspecified category 
of robbery or embezzlement, in general, were 
selected, Similarly, where dozens of kinds of 
offenses would have been included in a "theft" 
category, the focus in this study was narrowed to lar­
ceny from interstate commerce, The balance of 
offenses were also selected with an eye to this issue. 

Also considered in choosing offenses were 
specific dimensions relating to violence, social class, 
and moral offensiveness (victimless crimes) in an 
effort to shed some light on possible differential sen­
tencing based on different types of offenses. Bank 
robbery, for example, suggests the element of force 
or violence, whereas bank embezzlement carries 
overtones of non-violent, middle- or upper-class 
white-collar crime. Robbery and larceny are both 
forms of outright theft of property; the two are dis­
tinguished from one another by the element of force. 
Narcotics and marihuana offenses are both ostensi­
bly victimless crimes involving drugs, the two being 
distinguished from each other by the potentially 
harmful nature of the respective drugs lnvol ved. The 
focal offenses selected enable us to begin to evaluate 
the variability of sentencing patterns as a function 
not only of the specific offenses involved, but also of 
the general nature of the offenses-violent versus 
non-violent, conventional versus white-collar, mala 
in se (morally, intrinsically wrong, e.g., bank rob­
bery) versus mala prohibita (not necessarily morally 
wrong, but legally proscribed for other reasons, e.g., 
Selective Service violations, drug offenses), and per­
sonal versus property. 

As a final point, it should be noted that offenses 
were not chosen in anticipation of or with the expec­
tation of discovering particular kinds of patterns or 
magnitudes of variance, except that the selection 
process was designed to include a spectrum of 
offenses that would exhibit the broadest possible set 
of sentencing patterns. 

The Selection of Focal Jurisdictions 

Just as the aggregation of offenses may conceal 
quite distinct sentencing patterns characteristic of 
different offenses, so the analysis of all jurisdictions 
at once may mask regionally distinct patterns. The 
analysis of specific jurisdictions is intended to un­
cover the latter. At the district level, six jurisdictions 
were chosen for this purpose, principally on the basis 
of the total number of offenders sentenced for the 
eight focal offenses, the heterogeneity of the 
caseload within the district with respect to those 
offenses, and region of the country. Six districts, 
representing four areas, were chosen: Eastetn Dis-
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trict of New York and Southern District of New 
York, from the Northeast; Southern District of 
Texas, from the South; Northern District of Illinois 
and Eastern District of Michigan, from the Midwest; 
and Central District of California, from the West.52 

Three of these districts-Eastern District of New 
York, Northern District of Illinois, and Eastern Dis­
trict of Michigan-employ sentencing councils or 
panels, a fact that will permit a comparison and 
assessment of the effects of that strategy with the 
effects of sentencing by a single judge. Thus, focus­
ing on the patterns exhibited by all six districts will 
permit investigation into the extent to which 
different jurisdictions exhibit distinct sentencing 
patterns and discussion of some implications sen­
tencing councils may have on the nature and extent 
of sentence variation. 

Focal Circuits 

Unfortunately, despite the careful selection of 
both offenses and districts, there were frequently an 
insufficient number of cases to sustain analysis at the 
district level. Consequently, the analysis at that level 
is often restricted to fewer than the eight focal 
offenses and the six focal districts. In order to ensure 
the robustness of the regional analysis, circuits were 
also used as "jurisdictions." For this purpose. data 
from the five circuits-the second, fifth, sixth, se­
venth, and ninth-that include the six focal districts, 
were also used. However, it should be made quite 
clear that the circuit is not properly thought of as a 
court of original jurisdiction; rather, it is a 
geographical aggregate of several specific district 
courts that exercise original jurisdiction in most 
criminal matters. Although the circuit can be viewed 
as a "court" for some purposes-for example, ap­
pellate cases, some special types of civil matters over 
which the circuit court exercises original jurisdic­
tion-it is not a single judicial jurisdiction for the 
purpose of trying criminal cases as are the district 
courts. Analysis at the circuit level, therefore, repre­
sents a compromise necessitated by the frequently 
small criminal caseloads of even the largest Federal 
district courts. A concern in the regional analysis 
will be how accurately circuit-level patterns portray 
the practices of individual district courts contained 
therein, and, on the other hand, how much more ac­
curately actual district patterns can be desctibed if 

52Central District of California was created by statute In 
1966. Therefore, 1964 analysis focused on the Southern Dis­
trict of CalifornIa, which Included the area that later con­
stituted the new Central Dlstrlot of California In 1966. 



the data were disaggregated from the circuit to the 
district level. 

Independent Variables 

The impact on sentence outcome of a variety of 
offense, offender, and process-related factors is to be 
analyzed. Briefly. these variables include the age, 
race, sex., and prior criminal record of the offender I 
the conviction offense, the type of legal representa­
tion afforded, the method of conviction, and the 
time elapsed from filing to disposition of the case. 
Different portions of the analysis require different 
levels of measurement for the same variables; Ap­
pendix 1 contains details of the definition and cod­
ing of variables. 

A number of jurisdiction-based variables for 
1971 were also developed in an effort to explore the 
possibility that sentencing patterns are linked to 
various administrative or environmental features of 
the district or area in which a court is situated. Both. 
raw and weighted measures were developed to 
reflect the absolute and relative workloads of each 
court· the size of the jurisdiction: the relative speed 
with ~hichl and manner by which, each court dis­
poses of the business before it; the relative "effec­
tiveness" of each court in securing convictions (by 
plea and by trial); the differential conviction rates of 
defendants tried by court vis-a-vis jury in each dis­
trict; and the relative efficiency of juror usage. Each 
of these factors was coded in interval fashion-most 
as percentages-and in dichotomous fashion. With 
respect to these district.related measures, the ap­
propriate value was computed for each district, and 
each offender was assigned the respective values of 
the district. Then the individual scores were used in 
the analysis just like scores measuring more conven­
tional "persortat" attributes like race or age, Where 
it was necessary to dichotomize the variables, that is, 
for the predictive attribute analysis, the median 
value of the distribution of district (rather than in­
dividual) scores was used as the breaking point for 
each variable. Accordingly, each person was coded 
as having been sentenced by a "low" or "high" rank­
ing district depending on the sentencing district'S 
score in relation to the median score for all districts. 
Although the process did not ensure high and low 
categories of equal ~izes for all the dimensions, it did 
not result in any seriously unbalanced dichotomies. 
An enumeration and description of each of the dis­
trict-related factors is provided in Appendix 1\ 
variables numbered 10 through 24. 

Dependent Variables 

An important distinctio(1 between this and other 
sentencing studies is the treatment of sentencing as a 
bifurcated or twofold decision, as this study focuses 
on both type and length of sentence. The object will 
be to com pare the particular constellations of varia. 
bles that prove relevant to each decision and to 
determine from these the extent to which sentencing 
might be more constructively and instructively 
viewed as two separate decisions rather than as one. 
For both the regression and predictive attribute 
analyses, sentence type is treated as a dichotomous 
nominal variable. For the regression analyses, 
length of imprisonment for those incarcerated is 
coded in months (as an interval-level variable). For 
the predictive attribute analyses. which require a 
dichotomous dependent variable, length of im­
prisonment for those incarcerated was dichotomized 
as 36 months and less versus more than 36 months. 
Although this is admittedly a somewhat arbitrary 
cutting point, it has the statistical advantage ~f 
allowing a large enough number of cases for analYSIS 
to fall on each side of the cutting point. Addi· 
tionallYl it seems reasonable to consider sentences 

3 b "I II over years to e ong. 
The Federal Criminal Code provides a variety 

of sentencing provisions, including deportlltion: sus· 
p,ended sentence: fine; probation; split sentence; 
mixed sentence; commitment for "study and obser .. 
vationllj a set of statutes exclusively applicable to 
young, youthful, or juvenile offenders; provisions 
for violations involving narcotics or controlled 
substances; special indeterminate statutes whereby, 
once the judicially determined maximum is set, 
either the judge or the parole board is allowed to set 
the minimum sentence; and "regular sentencesH 

whereby the minimum sentenCe is set automatically 
at one-third of the judicially determined maximum. 
A complete outline of Federal sentencing provisions 
is Included in Appendix 2. 

Because special sentencing provisions can in­
volve mandatory or radically different sentences,53 
only offenders sentenced under the most straightfor~ 
ward kinds of provisions have been included in this 
analysis. Specifically, this criterion limited the 
analysis to persons sentenced under: (1) "regular 

53A study and obsorvatron commitment. for example. Is 
routinely sentenced to the maximum allowable term fbI' thE) 
commltmE'lrlt offense. aenerally, that sentenee Is subsequently 
amended at the termination of the observation period. 
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adult" provIsIOns (maximum set by judge within 
statutory limit, with the minimum set automatically 
at one-third of the imposed maximum); (2) adult in­
determinate with judge setting minimum (maximum 
set by judge within statutory limit with minimum set 
by judge at less than one-third the maximum); (3) 
adult indeterminate with parole board setting 
minimum (maximum set by judge within statutory 
limit with minimum imposed by parole board at less 
than one-third the mnximum). 

1. Type of Sentr:mce. As n result of the cd-
t..:ria above, type of criminal sentence was limited to 
suspcnded sentence, deportatio,l,S4 fine, probation, 
and prison. For purposes of this nnalysis, the varia. 
ble was dichotomized as prison and nonprison sen­
tences. Conceptually, the distinction between prison 
and non prison is certainly more marked than that 
scparating any other dichotomy of these alterna­
tives. Moreover, this break yields fairly equivalent 
frequencies of 5,100 (54.3 percent) (\nd 4,284 (45.7 
percent) for the prison and nonprison categories. 
respectively. 

2. Maximum Length of Sentence of Imprison­
ment. One of the principal concerns of this study is 
the mngnitude of discretion afforded the judge in the 
imposition ofs~ntence. Judges nre under virtually no 
restrictions in the determination of type of sentence. 
With respect to the length of sentence, they nre 
generally constrained on Iy by the statutorily 
prescribed mnximum. Within that limit, ~ach judge 
is free to exact a specific punishment on whatever 
basis and in whatever measure he or she deems "ap­
propriate." 

As an interval-Icvel Vl riablc. sentcnce length 
was coded in months. Maxima ranged from zero$S to 
480, depending, of course, on the particular offense 
involved. Irrespective of offense, however, maxima 
tended to span the full range of legally allowable 
sentences. Where it was necessary to dichotomize 
sentence length, the break was made at 3 years or 
less versus more than 3 years, which placed about 
half of those convicted of the eight focal offenses in 
each category-2,644 (51.9 percent) and 2,452 
(48.1 percent), respectively. 

54Sontences of doportatlon ure Includod by the Ad· 
minlstratlve Office of the U.S. Courts with sontences 01 protja· 
tion Without SUPQNiSion. suspor.dod sentences. Imprisonment 
for 4 days or less. time served and fine on/y·-which was subse­
quently romitted or suspended. However. thoy are Infrequent 
and generally limited to violations of Immigration laws. 

55A sentence length of zero indicates that a person 
received a maximum sentenoe of at least 4 but no moro than 14 
days. 
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3. Sentence Weight. Because this analysis 
assumes so many analytic perspectives, for example, 
regional and temporal, it is useful to have a single 
summary sentence measure incorporating both 
dimensions of the "decision." Sentence weight is 
such a measure. The values assigned the different 
categories, of penalty increase approximately in pro­
portion to the severity of the corresponding 
penalties, as presented in Table l. 

Thl':' primary difficulty of scaling "sentence 
severity" into this sentence weight me .. 3ure is the 
assignment of specific interval-level values to the 
spectrum of available sentences, especially where 
these sentences differ both quantitatively (length of 
sentence) and qualitatively (type of sentcnce). That 
is, if a suspended sentence (i.e' l no imprisonment or 
probation) is aSSigned a value of"O" and one year of 
probation is value at "I t the obvious and difficult 
problem becomes that of deciding how to weight 2 
years probation (2?); 4 years probation (4?); 1 year 
imprisonment Oess than 4 or morc than 4 ?); 10 years 
imprisonment (10 times the value of I year or more 
or less than 10 times the value of 1 year?); and so on. 
A second issue related to whether different sentences 
should be treated "independently" for weighting 
purposes or whether they might usefully be grouped 
(e.g., prison sentences from 6 years to 10 years) and 
assigned the same "weight." 

The second issue was resolved by modeling the 
weighting scheme to be used in this study on that 
designed by the Administrative Office of the U.S. 
Courts (A.a.) to facilitate comparison of sentences 
of all kinds across jurisdiction and over time. The 
A.a. scheme groups sentences according to the 
categories presented in Table 2. A primary 
difference between the A.O. scheme and the one 
devised for this analysis is that the latter attempts to 
break some of the A.O.'s rather inclusive sentence 
categories into smaller categories. For example, the 
A.a. scheme used a single category with a weight of 
"50" for all prison sentences of 10 years to life; the 
scheme used in this study has four subdivisions (10 
years to less than 15 years, 15 years to less than 20 
years, 20 years to less than 45 years, and life). Addi­
tionally. the new scheme treats all sentences of im­
prisonment as more severe than any sentence of pro­
bation. 

In attempting to resolve the first issue, the selec­
tion of appropriate "weights" for various sentence 
categories, several weighting schemes were invest­
igated. In the simplest, an ordinal ranking of weights 
from 0 to 17 was applied to the sentence catego1'ies 
listed in Table 2. Other, more complex Interval­
level weighting schemes were also devised and 
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TABLE 2 Sentence weight Index 

Actual tenteno. 

WeIght 
allignod by the 
AdmlnlttraUve Weight "Iod In 

Office scheme8 thll study 

SU$pended sen" 
tence or fine only 0,1 0 
Probation: 

Less than 3 
years 1,2 

3 years to less 
than 5 years 4 2 

5 years or more 4 3 
Prison: 

Less than 6 
months 3 4 

(Split sen~ 
tence) prison 
o to 6 months 
and probation 4 5 

6 months to 
less than 1 
year 5 6 

(Mixed sen" 
tance) prison 
6tolesathan 
12months Not 7 
and probati(ln applicable 

1 ye~r to less 
than:2 years a 8 

2 years to le$s 
than 3 years 10 10 

3 years to less 
than 4 years 12 12 

4 years to less 
than 5 years 14 14 

6 ye.r. 10 ,e.s1 
than 6 years 25 20 

6 years to less 
than 1 0 years 30 

10 years to less 
than 1 5 years 40 

15 years to less 
than 20 years 50 50 

20 years to less 
than 45 years 65 

Life 80 

arhe Administrative Office's weighting scheme Is 
reported In Hlndelang, Cunn, AumlcK, and Sulton, 
Sourc.book of CrIminal JUltlc. Statl.tlcll·1974~ U.S. 
Law gnforcement Assistance Administration (Washing-
ton, D,C.! U.S. Government Printing Office) 1915. 

tested, including the original scale used by the A.O. 
Regression analysis was performed on each weight .. 
ing scheme\ such that the same set of predictors was 
used to predict variations In outcome, as measured 
by each of the respective schemes. It is notable that 
among all the scaling models examined, the range in 
the level of variance (R2) was less than 5 percent 
points. Thus, the precise calibration of sentence 
weights beyond a simple ordinal ranking appears 
almost incrmsequential when fewer than two dozen 
categories of penalties are used. Nevertheless, the 
scheme ultimately selected for this analysis, and 
represented in Table 2, represents the model that 
yielded the highest level of explained variance of all 
models examined. 

Analytical Design 
As indicated earlier, the analysis will combine 

the advantages of two complementary upproaches­
stepwise multiple regression analysiS and predictive 
attribute analysis. In this section, the general ap­
plication, interpretive value, advantages, and Iimita· 
tions of each approach will be discussed. 

MultIple Regression 

Stepwise multiple regression is becoming In­
creasingly popular in the analysis of simultaneous 
interrelationships among a multitude of variables 
and their single and combined "effects" on a 
specified dependent variable.S6 One of the most at­
tractive features of the regression solution is thnt it 
expresses the relationship of a number of indepen­
dent variables with a dependent variable by means 
of a single. relatively simple, mnthematical equa­
tion. Because this particular investigation will fOC1~S 
on the relationship between the dependent variable 
nnd the same set of predictors (i.e., the sentence 
decision vis-a-vis a multitude of offense, offender, 
and environmental factors) from a variety of 
different perspectives-offense, jurisdiction, and 
time-the regression equation model should prove 

56$ee F. Kerllnger and E. Pedhn%uf, Multiple Aagr ... lon 
I,. gehayloral Research (NeW York: Holt, Rinehart and 
Winston, Inc.) 1973, pp. 3·9. for Ii basic discussion of the grow~ 
Ing (ole ot multiple regresslooln multivariate analysis Involv­
Ing larga numbers of cases. See also the dlsr.usslon In H. 
Sialock. Jr., op. cit., pp. 362·376. 130th excerpts also Include 
good dlscu$slcms of tM role of regression In "prediction" and 
tho role Of prediction In eclonce. ThO aim of lhiil Investlgatltm 
Is description as much 1.'\$ predIction; the regres$IOn lechnlttue 
l!i equally well suited to both ends, 
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especially useful for comparative and summary pur­
poses. 

The initial step in the stepwise regression solu­
tion is to identify the fnctor that independently ac­
counts for the greatest amount of variance in the de­
pendent variable. In short, that is the variable dis­
playing the greatest ~ero-order correlation with the 
dependent variable. Then, this factor is extracted 
from the solution, that is, "controlled ," and the fac­
tor that then singularly accounts for the greatest 
residual or unexplained variation is identified. The 
successive repetition of this operation can isolate the 
independent impact of each independent variable, as 
wetl as the cumulative impact of all vnriables con­
sidered at each point. The process continues until 
additional operations fail to yield significant reduc­
tions in the residual variance, until ~!I the variables 
have been used, or until all the variance in the de­
pendent variable has been explained.57 

Of course, the descriptive/predictive utility of 
the regression equation is directly proportional to 
the cumulative efficiency of the independent v~l'ia­
bles in accounting for the total variance in the de­
pendent variable. If, for example, only 20 percent of 
the variance can be explained by all the independent 
variables included in the solution, then the predic­
tive utility of the regression equation is less than if 
7S percent of the variance cnn be explained. The 
former result might suggest that (1) the dependent 
variable is not strongly related to many of the inde­
pendent variables introduced into the equation, (2) 
Independent variables other than those considered in 
the analysis account for most of the variance in the 
dependent variables, (3) the relationship between 
the independent and dependent variables is not 
linear, or (4) variations in the dependent variable 
nre random. 

In this regard, two limitations of regression 
analysis, in the way It will be used in this study ought 

51 After the Introduction of six or seven variables. thE) 
marginal predictive utility of additional dependent varlClbles 
generally proved minimal. as they accounted for only chance 
variation; thnt Is, niter !l. point. correlations between the de­
pendent variable and residual Independent variables is likely a 
product of chance. For this analysis. results of the stepwise 
solution were disregarded alter the marginal predictive con­
tribution of nddltlonnllndependent varlnbles dropped below 1 
percent 01 the variance In the dependent vnrlable-evl'Jrt 
though results continued to be slatlstlcally significant at the 
. 01 level. This rule generally limited the descriptive/predictive 
models. (regression equntlons) to between four and eight 
salient fnotors. Similarly, the reporled multiple R's generally do 
not Inolude any of tM vnrlables thnt enterad the solution at 
Inle stnges even Ihough their ellects remained stntistlcally sig­
nificant. tn thl!! manner, Ihe typical lendency (!~ .egresslon to 
cnpltallze on chance varftl\lon WtlS mllignled. 
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to be noted. First, mUltiple linear regression will be 
employed and, hence, the analysis is not sensitive to 
nonlinear relationships among variables. Second, 
the form of regression used for this analysis ignores 
statistical interactions among the variables.s8 
Hence, there may yet be a significant relationship 
among independent and dependent variables, 
despite the fail ure of the regression solution to ac­
count for much of the variance in the dependent 
variable. Because interaction may be important in 
these data, and because the levels of measurement of 
many of the variables used may not meet the 
assumptions of the regression model, predictive at~ 
tribute analysis-a technique which is sensitive to in­
teraction and permits the use of categorical varia­
bles-will also be used. 

Predictive Attribute AnalysiS 

By use of a decision-tree, predictive attribute 
analysis (PAA), in much the same manner as regres­
sion analysis, "breaks out" the important variables 
accounting for variance in the dependent variable in 
order of their importance.59 The first step identifies 
the variable explaining the greatest amount of 
variance in the dependent variable. Two categories 
divided along the dimension shown to be most sig­
nificant are thus created. Then a simllar operation is 
performed for each new category created by suc­
cessive operations, until, by some convention stipu­
lated by the researcher, additional breaks prove "in~ 
substantial. " 

For example, to explain whether a convicted of­
fender is sentenced to prison or not, the first step is 
to identify the variable that exhibits the strongest 
zero-order correiation60 with the criterion variable, 

SS"lnteraction" suggests one of two Circumstances. First, 
II may be that the observed effect of the oomblnation of varin. 
bles Is more or less than their simple additive effect. 

Second, It may be that the magnitude and/or dlreotlon of 
the relationship between an Independent and dependent 
varlnble may be signlflOantly different for different population 
subgroups, e.g .• the relationship between race and sentence 
length may be different for younger and older offenders. In· 
teraction Is discussed In F. Kerllnger and E. Pedhazur, op. oi\', 
pp. 245·259. In their disousslon they suggest hoW multiple 
rogresslon antilysis can be modified to handle the possibility 
of interaction. The suggested procedure, however,ls too oum­
bersome and expensive 10 bo used with these data. See 
Kerllnger and Pedhazur for thelf discussion of Interaction vec­
tors . 

sllFor a good discussion of the adaptation of PM to 
SOCial science. s(le Wilkins and MacNaughton-Smith, "New 
I'rediollon and Classification MethOds In Criminology," Jour· 
nal of R.lurch In Crime arid Delinquency 19 (1964). 

MFor this analysis. thO measure of association used was 
Somars'd. 
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that is, sentence outcome. Assume, for example, that 
having been convicted of robbery (versus any of the 
other eight focal offenses) was more strongly associ­
ated with the prison/nonprison decision than was any 
of the other independent variables. In this case, the 
population would "break" into two groups, and the 
analysis would proceed independently for those con­
victed for robbery and those convicted for any of the 
other seven offenses. It is at the second and subse­
quent levels of analysis that the value of predictive 
attribute analysis becomes apparent. Clearly, the 
variable that accounts for the most variance in the 
dependent variable for one of the subgroups (for ex­
ample, robbery offenders) need not also account for 
the most variance in the complementary subgroup 
(non robbery offenders) nor must the direction of the 
relationship between dependent and independent 
variables be the same for the two subgroups. At the 
second stage, for example, the factor that best "pre_ 
dicts" outcome for robbery offenders may be the sex 
of the offender, whereas for offenders convicted of 
an offense other than robbery, prior criminal record 
might be the best predictor of whether or not the of­
fender is sentenced to prison. Proceeding in this 
fashion, predictive attribute analysis permits detec­
tion of interaction among variables. It is also useful 
in identifying multiple combinations of attributes 
that display varying strengths of association with 
sentence outcome. 

The operation proceeds for each new group cre­
ated by the sequential breaks described until (1) ad· 
ditional "breaksl! of a category fail to yield 
dichotomies that differ significantly with respect to 
possession of the criterion variable; (2) the statistic 
measuring the association between the dependent 
and independent variables drops below a predeter­
mined point below which It correlation can no longer 
be considered significant; or (3) one of the groups 
yielded by a split contains too few cases to sustain 
further meaningful breaks. The conventions 
established to guide the analysis herein were (1) 
breaking on the predictor variable exhibiting the 
largest correlation (Somers' d) with the dependent 
variable; (2) stopping a branch when the measure of 
nssocintion (Somers' d) between the dependent and 
all predictor variables is less than 0.10; (3) stopping 
a branch on that side of the dichotomy where fewer 
than 50 cases remained after a break; or (4) in any 
case, stopping It branch after six breaks had been 
effected if none of the above conditions had yet been 
met. 

'rhis technique "holds constant,n in turn, the 
effect of each of those variables that exhibits a sig­
nificant relationship to the dependent variable, as 

new variables are sequentially identified as Hinde­
pendently" contributing to the ability to "predict" 
sentence outcome. 

It is clear that predictive attdbute analysis Huses 
up" cases very quickly because successive breaks can 
decrease the number of cases in each new subgroup 
by as much as 50 percent. Thus, it is appropriate 
only for a large data set. For the significantly large 
number of cases available for the analysis proposed. 
predictive attribute analysis will be appropriate; by 
accommodating those limitations inherent in the 
multiple regression technique, it should prove 
especially valuable. 

The analyses based on these data will culminate 
with the development of a number of predictive 
models describing the aggregate or collective sen­
tencing patterns for the eight focal offenses (as well 
as for several specific offenses) cJ$hibited by the 88 
major Federal district courts (as well as by specific 
jurisQ ictions) for fiscal years 1964 and 1971. 

Summary 
It may be instructive to review the design based 

on the Federal perspective in light of the limitations 
of earlier studies and to point out some of the ways 
in which it is designed to answer their shortcomings. 
First, whereas former studies have tended to focus 
on single or comparable offenses, this design will In. 
corporate the analysis of several offenses of signifi­
cantly different character. Included is a charac­
teristically violertt offense (robbery), property 
offenses (auto theft, larceny, and thefO, "white-cal­
lat" offenses (counterfeiting, embezzlement). drug 
offenses (narcotics, marihuana) and Selective Serv .. 
ice offenses. With this spectrum, previous findings 
concerning sentencing patterns for specific types of 
offenses can be examined insofar as they n1ay apply 
to sentencing for other categories of offense as welL 
By irtcorporating (\ variety of types of offense, the 
design permits the identification of manifold can· 
figurations of offender and process-related factors 
differentially ordered for the several offenses or 
types of offenses under analysis. 

Second, whereas many studies have failed to ex­
plote systematically the significance of correlations 
beyond the zero- or first-order level that might have 
explained the relationship between various offender 
characteristics (usually race) and sentence, this 
design incorporates a substantial number of licon­
trois" to facilitate the examination of the "indepen'" 
dent effect" of each variable on scrttencing. Informa­
tion on prior criminal record and other offender at-
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tributes, as well as on method of conviction, type of 
counsel, and other process-related factors, should 
augmcnt the analysis by introducing higher levels of 
controls than most of the studies conducted to date. 

Third, sufficiently large numbers of cases are 
available to sustain types of analyses previously 
found difficult. On a national level, the Federal data 
base inr.ludes nearly 7,000 and 10,000 convictions 
for fiscal years 1964 and 1971 , respectively, for the 
eight focal offenses. Complex analyses at that level, 
therefore, will pose fewer difficulties than when 
smaller samples have been involved. 

Fourth, because this study will employ data per­
taining to type as well as to length of sentence, an es­
sential dimension of the sentence decision that has 
received little attention in most empirical studies 
can be addressed. In this portion of the analysis, 
whether and the degree to which variables that are 
significant to the determination of the generic sanc­
tion (prison/nonprison) are also influential in the 
specification of the conditions (i.e., length) of im­
prisonment will be assessed. 

Fifth, because the Federal data system is na­
tional' in'lcope, comprehensive data are uniformly 
avaiIrAbli~ from a variety of jurisdictions across the 
country, perm itting an examination of regional 
variations in sentencing patterns. Conclusions about 
regional variations in sentencing-for example, the 
differential impact of race on sentences in the North 
and South-have been, at best, only tenuous in­
ferences based on studies bearing little more in com­
mon than race as an "independent" variable, and 
using "controls," analytic techniques, sampling tech­
niques, offenses, and dates that are not comparable 
with each other. This design can accommodate the 
exploration of the possible regional effects of race, 
as well as a variety of other factors, while holding 
constant other factors and dimensions (e.g., offense, 
time, and offender attri-butes) important to the sen­
tence decision. 
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Sixth, the temporal parameter provides a 
dimension acknowledged only modestly in previous 
studies. Examination of patterns of variance over 
time may provide valuable insights into not only the 
nature and flexibility of sentencing patterns, but also 
some time-related factors correlated to changes in 
sentencing patterns. This kind of dynamic relation­
ship of factors relevant to the sentencing decision is 
an area that remains altogether unexplored. 

In sum, this design is calculated to reach closure 
on a number of those questions that remain 
unanswered and to test in a single comprehensive 
study the accuracy of a variety of yet equivocal in­
ferences about the complex nature of judicial sen­
tencing. Relying on data from fiscal years 1964 and 
1971, the proposal can address the extent to which 
those patterns that seem to characterize contempor­
ary sentencing were applicable a decade ago. That is, 
if race seems to be significant in 1971 did it also ap­
pear so in 1964? Has the impact of criminal record 
on sentence increased or decreased during this time 
span? Was method of conviction more, or less im­
portant to type and length of sentence in 1971 than it 
was in 1964? If its import has changed, is the direc­
tion and magnitUde of the change consistent for all 
offenses studied and for all regions, or does it apply 
only to specific offenses or to specific jurisdictions? 
To what extent can sentences be predicted for 
specific offenses and specific jurisdictions on the 
basis of models derived from samples of offenders 
convicted in other jurisdictions and at other times? 
In short, to what extent ought current assumptions 
and conclusions about the nature of the "sentencing 
decision" be modified or qualified to accord with the 
variable dimensions-relating to offense, region, 
and time-of that decision? Such queries are il­
lustrative of the kinds of questions that will be ad­
dressed in subsequent reports on the basis of the 
Federal judicial data set and the design introduced 
in this report. 



APPENDIX 1 Independent Variables 

The mnemonic terms in parentheses in the 
definitions below (e.g., ROB) have been used in 
some of the analytic reports in this series and in the 
source document from which these analytic reports 
derive. 

1. Offense. Each of eight offenses was dum~ 
mied and treated as an independent variable. This 
means that a variable was created for each offense 
and coded such that all persons convicted for that 
offense were assigned one value, e.g., I, and all per­
sons convicted for any of the other seven focal 
offenses were assigned anoth:-: value, e.g., O. These 
dummied variables included bank robbery (ROB), 
bank embezzlement (EM B), larceny from interstate 
commerce (LARC), counterfeiting (COUNT), auto 
theft (AUTO), Marihuana Tax Act (MARH), nar· 
cotics (NARC), and Selective Service violations 
(88). 

2. Age. The age of the offender at the time of 
sentencing was also reported. Where dichotomized 
in the analysis, age was broken so that about hal f the 
population would be in each category. The "young" 
category includes those under 30 years of age, the 
"old" includes everyone 30 years of age or older. 

3. Race. Only about 1 percent of all offenders 
were reported to be neither white nor black. 
However, it was not known into which categoliy-for 
practical or theoretical reasons-these individuals 
ought to be placed. Consequently, rac~~ was 
dichotomized as two variables: white/other than 
white and black/other than black. 

4. Se!t. Sex forms .a natural male/female 
dichotomy and was so coded. Other than individual 
offenders-tha~is, corporations and firms-were ex­
cluded from the analysis, since theY"were quite rare. 

5. Prior CrimInal Record (REC). Criminal 
record forms a natural ordinal scale. Least serious is 
uno ,'record of prior conviction." Next is a "prior 
conviction which resulted in a nonin<:arcerative sen­
tence," for example, fine, probation, or suspended 
sentence. Third is a "prior conviction which resulted 
in an institutional commitment for a maximum of 
less than 1 year" (misdemeanor). Fourth is a "prior 

conviction and institutional commitment under 
juvenile delinquency procedures." I Fifth and most 
serious is a "prior conviction resulting in imprison­
ment for a maximum of more than 1 year" (felony). 
When dichotomized, prior record was broken into 
record of incarceration (for those having been con· 
victed and previously institutionalized for any 
period of time) and no record of incarceration (for 
those having either no prior convictions at all, or a 
conviction that resulted in a nonincarcerative sen­
tence), 

6. Type of Counsel. L0gal representation falls 
baSically into one of three categories: 1) waived or 
no counsel (NOCNS); 2) assigned counsel, whether 
court-appointed 01' a public defender (ACN8); and 
3) privately retained counsel (RCNS). A simple 
counsel/no counsel dichotomy would not permit ex­
ploration of the possibly differential impact on sen­
tence of assigned versus private counsel. Therefore, 

lOne might dispute the relatively high rank of a Juvenile 
record. But It must be realized that juveniles (under 18 years of 
age at the time of the offense) 1) are generally committed for 
only the more serious offensE)s and 2) are seldom Institu­
tionalized for their first convlc'tion. For example, the Federal 
Bureau of Prisons' Stat/stical Ifleporl, Fiscal Year. 1971 "nd 
1972. Table B·15A. pp. 136-137. reports that most juveniles 
committed under the Feder/II Juvenile Delinquency Act 
(F.J.D.A.) had been convicted of Iluto theft (84 out of 280 
juveniles. or 30 percent), drug offenses (30 out of 280. or 11 
percent). or robbery (22 out of ~!80. or 8 percent). Moreover, an 
annual statistical report of the Administrative Office of the U.S. 
Courls, Federal Offenders hi U,S. District Courts, 1971. 
reports that 01 the 261 youths who were received by prisons In 
1971 as F.J.D.A. commitments and for whom Information on 
prior record was reported. 189 (72 percent of the total number 
sentenced to prison) already ha.d a prior criminal record (Table 
20. p. 58). 

Perhaps mosl sallent to ·the severe scaling of JUVenile 
record Is that the Bureau of Prilsons, OPt cit.. Table a-16A. pp. 
142-143. reports that the mean maximum sentence length lor a 
Federal Juvenile delinquent committed 111 1971 WIlS relatively 
substantial. Nearly three-fourths (203 out of 280) were commit­
ted for the duration of their "mlnorlty"-that Is, until they 
reached legal adulthood (age 21). an Interval that averaged 
39.6 months. The average seMenee of those committed for 
less than their minority was 2~!,7 months. By comparison, the 
average maximum term for all sentenced offenders received 
by the Bureau of Prisons In 19;'1 was 34.6 months. .• 

The point. In sum, Is that la record of prior Juvenile com· 
mltment can be fairly viewed a~1 more serious than a record of 
Incarceration for less than 1 VElar. 

27 



each of the three categories was dummied 
(dichotomized) according to the presence or absence 
of the type of representation: counsel/no counsel; 
assigned counsel/not assigned counsel (the latter re­
ferring to defendants with retained counselor no 
counsel); and retained counsel/no retained counsel 
(the latter referring to defendants with assigned 
counselor no counsel). 

7. Method of C.onviction. One may be con­
victed in one of several ways: by an original 
(unchanged) plea of gUilty or nolo contendere; by a 
plea of gUilty or nolo contendere after an original 
plea of not guilty; by a court or "bench" trial Uudge 
sitting without a jury): or by a jury trial. Because 
pleas of nolo contendere are relatively rare and are 
essentially pleas of guilty, the two types of phla were 
not distinguished. As a result, four variables, each 
dummied in the fashion described above, were cre­
ated: unchanged plea of guilty (UPLEA)/other than 
unchanged plea of guilty; changed plea of guilty 
(CPLEA)/other than changed plea of guilty; court 
trial (CTRIAL)/other than court trial; and jury trial 
(JTRIAL)/other than jury trial. Additionally, in 
order to explore the broader relationship of method 
of conviction to sentence, a fifth dichotomized varia­
ble, conviction by trial (TRIAL)/plea of guilty was 
created. 

8. Interval (INT). The interval of time elapsed 
from the original filing of the case to its ultimate dis­
position by the court (sentencing) is recorded in 
months. Where it was necessary to dichotomize the 
time intel'val, the break was made so that the created 
categories were approximately equal in size-3 
months or less/over 3 months. 

9. Method of Case Initiation. Two variables 
were dummied to describe method of case initiation: 
case initiated by indictment (INDICT)/other than 
indictment, and defendant waived right to formal in­
dictment hearing and consented to be charged by in­
formation (WAIVER)/other than waiver. 

Tht! following district-related factors were com­
puted from 1971 data and were used only in the 
1971 analysis. 

10. Criminal Dispositions per Judgeship 
(CRDPJ). Criminal dispositions per judgeship 
refers to the number of criminal cases disposed of 
(including dismissals and acquittals)2 in a district, 

2The number of criminal dispositions was derived directly 
from the data tapes used In the analysis. According to that 
record, 47,945 cases were disposed of by Federal courts In 
1971. This number excludes 75 cases from the Southern Dis· 
trlct of New York, which were coded as "statistical dis· 
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divided by the number of judgeships authorized for 
that district in the same fiscal year (1971 ).3 

11. Total Dispositions per Judgeship 
(TDPJ). Because much of the business of Federal 
courts relates to civil processes, one might argue that 
a truly representative measure of the judicial 
workload-inasmuch as one is exploring the rela­
tionship between criminal sentences and the 
caseload (or "business") of the court-ought to in­
clude civil as well as criminal cases. This variable 
measures the total dispositions per judgeship in the 
same fashion as criminal dispositions per judgeship 
measured the crime-related workload.4 The number 
of total dispositions per judgeship ranged from 119 
(Delaware) to 1,058 (Southern California). 

12. Weighted Filings per Judgeship 
(WFPJ). This more sophisticated measure of 
judicial workload considers not only the number but 
also the difficulty of the kinds of cases being 
handled. The weighting scheme was developed by 
the Administrative Office of the U.S. Courts on the 
basis of the amount of time required for the disposi­
tion of different types of both civil and criminal 
c~ses.5 Thus, two districts that rank the same on 
weighted filings can be considered to have compara­
ble workloads, even though one may annually proc­
ess hundreds more cases than the other. Across the 
88 districts, the nl'.mber of weighted filings per judge 
ranged from 98 (North Dakota) to 577 (Western 
Wisconsin) in fiscal year 1971. 

13. Criminal Dispositions Standardized by 
Civilian Population (ZDISP). This weighted 
measure of court case load standardizes the number 
of criminal, cases disposed of in fiscal year 1971 by 

mlssals"-cases that, In fact, had not yet actually been dis­
posed of In 1971. 

The number for all percentage figures subsequently 
based on the number of criminal dispositions per district was 
derived by subtracting from the total number of criminal dis· 
positions: 1) all cases that were coded as "statistical dis­
missals," 2) all Narcotic Addiction Rehabilitation Act commit­
ments [28 USC 2902(a), (b)], and 3) cases having no value 
recorded for method of conviction. There were few Instances 
of any of the three cases. 

3The number of authorized Judgeships for each Federal 
district In 1971 Is reported in Administrative Office of the U.S. 
Courts, Management Statistics for U.S. Courts, 1971. The ac· 
tual value used here was computed by dividing the number of 
"vacant Judgeship months" for each district by 12 and then 
subtracting this number from the reported number of 
authorized Judgeships for the year. The correction, while yield­
Ing a more precise measure of the actual number of judges sit· 
ting In a Jurisdiction, resulted In only minor adjustments of the 
original figure for "authorized Judgeships." 

4SInce the data tapes used in this analysis have no Infor­
mation relating to noncriminal cases, these figures were ob­
tained from the Administrative Office of the U.S. Courts 1972 
Annual Report of the Dlroctor, Table 20, pp. 11-35, 11-36. 

SOata for this variable were obtained from Management 
Statlstlca, 1971, op. cll. 

_____________________________ l __________________ __ 
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units of 100,000 civilian population.6 In 1971, the 
districts ranged from 6 (Northern New York) to 214 
(Southern California) criminal dispositions per 
100,000 population. 

14. Median Interval from Filing to Disposition 
of All Cases (MINT). This factor is a measure of 
the median time (in months) required for the dis­
position of all cases disposed of within the jurisdic­
tion during fiscal year 1971.7 Values ranged from .3 
(Southern Texas) to 12.4 months (New Jersey). 

With respect to the variables that follow, two 
points are important: first, for all rate figures that 
used total criminal dispositions as a base, all statisti­
cal dismissals, Narcotic Addiction Rehabilitation 
Act commitments, and cases with missing values 
were excluded from the base figures before the rates 
were calculated;8 second, no rate was calculated if 
the base was less than 10. 

15. Dismissal Rate (DSMRT). Dismi.::sal rate 
is the percent of all criminal defendants who were 
disposed of by the dismissal of charges. Clearly, dis­
missal rates varied widely across the nation. In 
Southern Texas, for example, only 7 percent of aU 
dispositions were by dismissal. In contrast, nearly 
half (47 percent) of those cases that were concluded 
in Nevada were dismissed. 

16. Plea Rate (PRT). Plea rate refers to the 
proportion of criminal case dispositions in a district 
that were effected by a changed or an unchanged 
plea of guilty or nolo contendere. Plea rates ranged 
from a low of 37 percent in Nevada to a high of 90 
percent in Southern Texas. 

17. Trial Rate (TRT). Trial rate refers to tne 
proportion of a districes total criminal case disposi. 
tions that were effected by a court or a jury trial. A 
high trial rate suggests that a district is expending 
considerable human and material resources on the 
adjudication process compared to districts that have 
high dismissal and/or plea rates. District values 
range from a low of 2 percent for Southern Texas to 
a high of 36 percent in Eastern Tennessee. Half the 
defendants processed in 1971 were disposed of in 

eThe 1970 census figures for Federal judicial districts Is 
reported In Roports ot tho Proceedings of the Judicial Con­
ferenco of the Unltod St3teB, March 15·16 and October 28·29, 
1971, (Washington, D.C.: U.S. Government Printing Office), 
1972, Table X-10, pp. 421·423. 

7The values for this variable were taken from Manage­
mont Statistics, 1971, op. cit. 

8These exclusions were generally limited to no more than 
2 or 3 percent of the respective district totals. 

jurisdictions wherein fewer than 15 percent of all 
dispositions were by trial. 

18. Jury Trial Rate (JRT) This factor (jury 
trials as a percentage of all trials) refers to the pro­
portion of all trials that were heard before a judge 
and jury (vis-a-vis bench trials that are argued 
before a single judge without a jury). The distribu­
tion of court and jury trial$ varied considerably 
from one district to the next. In Middle-North 
Carolina, for example, only one in 'five trials (21 
percent) in 1971 was heard by a jury. On the other 
hand, everyone of Rhode Island's 22 Federal trials 
was presented to a jury. Across districts, 
"preference" was clearly for jury trials in 1971, 
despite their apparent "cost" to the defendant in 
terms of relatively severe sentences, a factor that 
will be explored in detail in reports in this series. In 
1971, half the persons convicted in the 88 major 
Federal district courts were convicted in Qistricts 
where nearly three-quarters of all trials were jury 
trials. 

19. Conviction Rate (CVRT). A summary rate 
of convictions for each district was also calculated 
and assigned to each individual record. Any disposi­
tion other than a dismissal, an acquittal, a statistical 
dismissal, or a missing value was tabulated as a con­
viction. The lowest conviction rate of any district 
was 49 percent (Nevada). In sharp contrast, more 
than 9 in 10 (92 percent) of those persons whose 
cases were processed in Southern Texas were con­
victed. Half of all defendants disposed of in 1971 
were processed in jurisdictions exhibiting conviction 
rates of better than 68 percent. 

20. Plea Conviction Rate (PCRT). This varia­
ble reflects the number of pleas of guilty or nolo 
contendere expressed as a percentage of all convic· 
tions in a district. This rate is extremely high, rang­
ing from a low of 63 percent (Eastern Tennessee) to 
a high of 98 percent (Southern Texas), emphasizing 
that the preponderance of convictions in every 
Federal court derive from the defendants' own ad­
missions of guilt. 

21. Trial Conviction Rate (TCRT). Trial con­
viction rate is a measure of trial "effectiveness," as it 
reflects the percent of all trials within each jurisdic­
tion that resulted in convictions. Values ranged 
from 31 percent in Alaska to a staggering 100 per­
cent in Hawaii. Most jurisdictions have a better than 
even record of trial victories; indeed, over half 
(which wert! responsible for disposing of about half 
of all Federal cases) exhibited trial conviction rates 
of around 75 percent in 1971! 
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22. Court Trial Conviction Rate 
(CCRT). Court trial conviction rate measures the 
"effectiveness"-with respect to convictions-of 
nonjury trials, that is, those heard only by a judge 
without a jury. The proportion of victories in court 
trials ranged from 32 percent (New Jersey) to 100 
percent (Hawaii and Kansas). 

23. Jury Trial Conviction Rate (JCRT). The 
counterpart of court conviction rates for jury trials 
relates a district's conviction rate for all jury trials. 
Not unlike the range for court effectiveness, jury 
trial effectiveness ranged from 30 percent (Alaska) 
to 96 percent (Western Kentucky). On the whole, 
however, jury trials were much more "effective" 
than court trials. 

24. Juror Usage Index (JUI) A popular hy­
pothesis used to account for the often cited relation­
ship between a jury trial conviction and a severe sen­
tence relates to the relative "cost" and tedium-in 
terms of human and material resources-of a jury 
trial versus the economy and expedience of a guilty 
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plea. The Juror Usage Index provides a rather 
sophisticated measure of how the expense of jury 
trials may vary from district to district. 9 

The Index is a ratio of the number of jurors on 
hand and paid per jury trial day during the year. One 
"jury trial day" is counted for each day each trial is 
being held in the district. Thus! if there were five 
jury trials going on for 4 days, that would count as 
20 jury trial days. If 400 jurors were compensated 
during this period, the index for the 4-day period 
would be 400 jurors paid divided by 20 jury trials 
days = 20 (actually, the JUI is tabulated for the en­
tire year). In 1971, JUI ranged from an economical 
15 jurors paid per jury trial day (Colorado, Wyom­
ing, Western Michigan) to a high of 58 (Southern 
New York). 

9The Index was developed by the Administrative Office 
and is defined and reported in Management Statistics, 1971, 
op. cit. 
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APPENDIX 2 Federal Criminal Sentencing Provisions 
NOTE: This analysis applied only to persons 

sentenced under the "regular .crlminal 
procedure," The preponderance of Fed­
eral criminal cases are sentenced in 
accord with these provisions. In addition. 
this analysls excludes defendants sen­
tenced to "study and observation," 

JUVENILE OFFENDER 
(Under age 18) 

DISPOSITION BEFORE 
ADJUDICATION 

(Applicable to any offender 
under age 21) (5001) I ~,!?I~erslon to local authorities. 

~secution deferred. 

OTHER APPLICABLE 
PROCEDURES 

If the Juvenile refuses to consent 
to FJDA proceedll1gs or. not 
withstanding his consent, the 
U.S. attorney secures the auth- I­
orlzatlon of the Attorney Gen-
eral and proceeds against the 
Juvenile as an adult. the case 

FEDERAL JUVENILE 
DELINQUENCY ACT 

With consent of juvenile. 
Proceedings by Information 

(5031-5033) 
Disposition: (5034) 

1. Probation 
2. Commitment to custody of 

Attorney General 
a. To age 21. 
b. For definite term 

(Neither commitment to exceed 
majority nor maximum allow­
able under adult procedure.) 

YOUTH OFFENDER 
(Under age 22 
per 18 U.S.C. 

5006(e)) 

YOUNG ADULT 
OFFENDER 
(Under age 
26 per 18 

U S14209) 

.... - ........ 
YOUTH CORRECTIONS ACT 

1. Probation (5010(a)) 
2. Indeterminate commitment 

Y.C.A. (5010(b)) 
3. Indeterminate commitment 

Y.C.A. 5010(c) Any term in 
excess of 6 years and within 
statutory limits. 

may be disposed of under pro­
visions of Y.C.A. or under reg-
ular criminal procedure. STUDY AND OBSERVATION 

MENTAL 
OOMPETENOY 
PROOEDURES 

(Not applicable to Juvenile Offenders) 

Preliminary hearing on motion 
of Court, U.S. Attorney or De-
fendant 

I 
Commitment to suitable hospi-
tal or facility Befected by the 
Court for observation and re-
port. 

I 

Hearing after report and deter-
mination of competency under 
4244 et seq. 
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DISPOSITION DEFERRED 
Court orders study and report 
within 60 days. (5034) 

1. Discharge to local authorities. 
2. Probation. 
3. Commitment to custody of 

A.C. 
a. To age 21 
b. For definite term 

(Neither commitment to exceed 
malorlty nor maximum allow­
able under adult procedure.) 

I 
DISPOSITION DEFERRED 

Court orders study and report 
within 60 days. 5010(e) 

I 
Defendant returned to court for: 
1. Probation 
2. Indeterminate Y.C.A. 
3. Definite or indeterminate 

Commitment under any ap-
plicable provision. 

Source FedElfi1I Ollonders m Unt/()(f Slilles D,Slllel Courls 
1971 (Washington. DC Administrative OllieD oltha U S 
DIStrict Courts) 1913. pp 30·31 



REGULAR CRIMINAL 
PROCEDURE 

1. Definite sentence within stat-
utory limits with parole eligl-
bility at 1/3. (4202) 
a. Probation. (3651) 
b. Commitment to prison or 

if misdemeanor to jail 
c. Split sentence - 6 months 

- jail plus probation 
2. Indeterminate sentence 

a. Judge in sentence speci-
fies a minimum lerm of 
parole eligibility less than 
1/3 of maximum sentence 
he imposes. (4208(a}(1» 

b. Judge fixes a maximum 
term of imprisonment. 
specifying prisoner shall 
become eligible for parole 
al time Parole Board shall 
determine. (4208(a)(2» 

3. Fine 

OBSERVATION 
PROCEDURES 

MAXIMUM SENTENCE 
ALLOWABLE BY tAW 

Court orders study and report 
within 3 months, (4208(b» 

I 
Defendant must be returned 10 
court for: 
1. PI·obatlon. 
2. Affirm or r",duce original sen-

tence. 
3, Give definite or indetermin-

ate commitment under any 
applicable provision (includ-
Ing Y.C.A.). 

ADULT OFFENDER 
(any age) 

NARCOTICS PROCEDURE 
1. Special parole terms of 2-6 

year minimum built Into sen-
tence. (21 U,S.C. 841) 

2. One-year probation without 
entry of conviction for tirst 
time possessors of controlled 
substances. with provisions 
for dismissal of proceedings 
if successful. and also ex-
pungement of record for 
those under 21 at time of of-
fense. 

3. Community supervision for 
addicts as condition of regu-
lar probation or parole. (18 
U.S.C. 3651. 4203. as £Imend-
ed by P.L. 92-293) 

4. More severe penalties for 
person engaged in a con-
tinuing criminal enterprise 
plus forfeiture of profits and 
properly used. (21 U.S.C. 
848) 

5 Dangerous special drug of-
fender sentencing proce-
dures include harsher pen-
alties after special sentenc-
ing hearing. (21 U.SC, 849) 

6. Certain offenders can be sen-
tenced to civil commitment in 
lieu of prosecution under 
NARA (28 U.S.C. 2901-6) 

7. Drug maintenance programs 
available as part of either civil 
or criminal commitment pro-
grams. as part of supervised 
aftercare programs. or as part 
of community treatment pro-
gram for probationers. par-
olees. or conditional re-
leases (P L. 92-420) 

I 
DISPOSITION DEFERRED 

(NARA) 
Court order examination and re-
port within 30 days. (18 U.S.C. 
4252) 

I 
1. If addict Is likely to be rehab-

Ilitated. court may order him 
committed for Indeterminate 
period not to exceed 10 
years. or maximum sentence 
if shorter. (18 U.S.C. 4253) 

2, Court may impose any other 
authorized sentence. (Ibid) 

3. Provision for conditional re-
lease under supervision after 
6 months treatment. (18 
U.S.C. 4254-5) 

I 
ORGANIZED CRIME 

PROCEDURE 
1. Besides penalty of fine and 

imprisonment. criminal for-
feiture of property and busi-
ness Interests illegally de-
rived. (18 U.S.C. 1963) 

2. Increased sentence for dan-
gerous special offenders af-
ter special sentencing hear-
Ing. (18 U.S.C. 3575) 
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LAW ENFORCEMENT ASSISTANCE ADMINISTRATION 

USER EVALUATION QUESTIONNAIRE 
Federal Criminal Sentencing: Perspectives 

of Anolysis ond a Design for Research 
Analytic Report No. 16 

~--------------------------------------------------------------------------~ 
Dear Reader: 

The Crimindl Justice Research Center (lnd the Law Enforcement Assistance Administration 
are Interested in your comments and suggestion$ about this report, produced under the Utili~. 
atlon of Criminal Justice Statis.tics project. We have provided this form for whatever opinions 
you wish to express obout thi' report. Ple(lse cut out both of those pages, staple them to­
gether on one corner, and fold so thet the Law Enforcement Assistance Administration address 
appears on the outside. After folding, use tope to seal closed. No postage stamp is necessary. 

Thank you for your help. 

1. For what purpose did you Use this report? 

2. For that purpose, the report- 0 Met most of my needsOMet some of my needsOMet none of my needs 

3. How will this report be useful to you? 

o Data source o Other (plea.~e specify) ---___ - _____ _ 

o Teaching material 

o Reference for article or report o Will !J'?.t be useful to me (please explain) 

o General Information 

o Criminal justice program planning 

4. Are there any other data sources you could suggest to address the topic of this report? 

5. Would you lilee to see any other anl;J!yses of the data contained In this report? 



--------------------------------.--

6. Which parts of the report, if (my, were difficult to understand or llse? How could they be imprQved? 

7. Can you point out specific PQrts of the text or table notes that ore not clear (lr ~{Z:;,l" !~at need 
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8. Con you point out any specific statistieal techniques or terminology used In this report that you feel 
should be more adequ(ltely explained? How could these be better explained? 

9. Are there WClys this report could be Improved that you have not mentioned? 

10. Please suggest other topics you woold like to see addressed In future onalytlc reports. 

11. Please suggest (lny specific criminal justice data baus or sources of crlmlnallustlce data that 
could be explored In future antilytic reports. (Please give as full a citation os possible.) 
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13. 

14. 

15. 

16. 

In what capClcity did YQU use this report? 

o Rosearcher 

o E~ucatol' 
o StJJdent 

o Criminal lustice agency employee 

o Government employee othllr than criminal lustlce • Speclly 

o Other ~ Speclly , 

If you used this report as Q governmental employee, please indicate the level of government. 

o Fedoral o City 

o Stllto o Oth~r • Speci(y 

o County 

If you used this ,eport as 0 criminal lustlce agency employee, please Indicate the sector In which 
you work. 

0 Law enfarcemollt (pollee) o Corrections 
0 Legal services and prosecution o Parole 
0 Public: or private defense services o Criminal luttlce planning agency 
0 Courts or court odmlnlstratlon o Other criminal tustin agency .. Specify type 
0 Probation 

If you used this report as a criminal lustlce employee. please indtcat~ the type of position you hold. 
Mack all that apply 

o Agency or Institution administrator o Program or protect monllger 
o General program planner/evaluator/analyst o Statistician 
o Budget planner/evaluator/analyst o Other • Specify 

[J O~ratlon. or management plonner/evoluator/analyst 
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