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PREFACE 

THIS IS THE SECOND in a series of reports on 
criminal sentencing. The first addressed the needs, 
benefits, and implications of a systematic empirical 
analysis of the areu, surveyed relevant research, and 
pre!:ented a focus and design for a comprehensive 
study of Federal sentencing. That design underlies 
the investigation and analyses of criminal sentencing 
that are undertaken in this nod forthcoming reports. 

This report focuses on aggregate and offense­
specific sentencing pl\tterns exhibited I\t the national 
level. It is clear that sentences are marked by broad 
variations in severity, some offenders receiving 
relatively lenient treatment for offenses that 
generally incur harsh peMlties, while others who 
were convicted of less serious crimes may be the 
targets of graver sanctions. The nature and mag­
r)itude of that variation-across and within offense 
categories-is the key concern of this inquiry. 

A combination of stepwise mUltiple linear 
regression analysis and predictive attribute analysis 
(PAA) is used to .determine how precisely variations 
in criminal sentences imposed against offenders con­
victed of eight Federal offenses can be statistically 
"explained." At the same time, from a variety of of. 
fender, offense, process, and court-related factors, 
variables are identified that appear to exert the 
greatest effect on sentence outcome, and the relative 
independent contribution of each is assessed, 

These analytic reports are based on analyses 
completed in 1975, which are more fully presented 
in a document entitled Criminal Sentencing: An Em­
pirical Analysis of Variatiolls in Sentencing Imposed itl 
Federal District Courts. This source document is 
available on loan from the Law Enforcement Assist· 
ance Adminis,tr'ation Library, U.S. Department of 
Justice, Washington, O.C. 20531. 
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Highlights of the Findings 
TH IS REPORT, the second of four analytic reports on criminal sentencing, ex­
amines Federal sentencing data for eight major focal offenses (bank robbery, 
bank embezzlement, counterfeiting, auto theft, larceny, narcotics violations, 
marihuana violations, and Selective Service violations) in order to determine 
how a variety of offender. offense, process. and court-related variables are re­
lated to the sentencing decision. The sentencing decision itself has two distinct 
steps: first, the judge decides whether to imprison the offender; if so, the judge 
then determines the length of the prison term. This distinction is important 
because the variables that best predict the incarceration decision differ from the 
variables that best predict length of prison term. 

Length of prison term was found t? be more predictable than was the deci­
sion to (or not to) incarcerate. In determining length of prison term, the type of 
offense for which the defendant was convicted was the best predictor; method of 
conviction (jury trial or other) was the second best predictor. However. the best 
predictor of whether or not an offender would be incarcerated was prior crimi­
nal record. Method of conviction and type of offense were second and third best 
predictors of incarceration, but they appear to only marginally influence this 
sentencing decision. 

Sentencing decisions were found to vary substantially according to type Clf 
offense: 

I. Drug offense sentences were most predictable, method of conviction 
being the best predictor for outcome at both steps of the sentencing decision, 
2. Bank robbery, counterfeiting, auto theft, and larceny sentences fell into 
a middle range of predictability; 
3, Bank embezzlement and Selective Service violation sentences were the 
least predictable. 
Overall. type of offense, prior criminal record, and method of conviction 

were the best predictors of sentence. Race was not o,t ~1I significant. Sex was a 
significant predictor of imprisonment for offenders convicted of bank robbery. 





VARIATIONS IN FEDERAL CRIMINAL SENTENCES: 
A Statistical Assessment at the National Level 

Perspectives of Analysis 
BECAUSE THIS REPORT simultaneously ad­
dresses a number of questions, it is useful to preview 
those dimensions so that the findings may be syn­
thesized easily as they are presented. Information on 
the development of this design; the variables in­
cluded; the measurement of sentence outcome; the 
selection of cases, jurisdictions, offenses; and the 
focal years upon which the analysis is based are pre­
sented in the first report on criminal sentencing in 
this series. I 

Predictability of Sentence-
The Proportion of Variance Explained 

One of the principal aims of this investigation is 
to explain variations in criminal sentences. What 
proportion of the total variation in sentences can be 
accounted for in terms of certain quantifiable factors 
relating to the offense, the offender, and the process 
by which the offender was convicted? 

Stepwise multiple linear regression analysis. the 
principal analytic technique used in this report, per­
mits an exploration of the multivariate relation 
among numerous independent (predictor) variables 
and a single dependent variable, that is, sentence. 
SpecificallY, the stepwise approach searches for the 
variable bearing the strongest linear relationship to 
the dependent variable. After its effects are 
removed, the variable is identified that best explains 
the residual variation in the dependent variable, and 
so on. In this manner, tlie regression technique. yields 

lSu\ton, L. Paul, Fodoral criminal Sontoncillg: Perspec­
tlvol of Analysis and a Doslgn for Rosoarch. A:'tllytlc Report 
SD.AR·16 (Washington, D.C.: U.S. DepartmElnt Of Justice, Law 
Enforcement Assistance Administration, National Criminal 
Justice Information and Statistics Service) 1978. 

that linear combination of predictors that best sum­
marizes or explains variation in the dependent 
variable. 

The method yields a summary statistic-multi­
ple R2-that specifies the proportion of the total 
variation in the dependent variable (sentence) that 
can be "explained" by that set of independent pre­
d ictor variables yielded by the regression solution. 
The R2 statistic can be thought to reflect the degree 
of consistency that underlies the sentencing decision: 
jf the statistic is relatively high. for example: .800, it 
suggests that variations in sentence are quite 
systematic and that variations in !lentence are 
relatively well explained by or can b~ fairly ac­
curately predicted on the basis of the particular fac­
tors yielded by the solution. 

A relatively low statistic, however, does not 
necessarily mean that the sentencing decision process 
i~ unsystematic or random. It only suggests that sen­
tence outcome bears no strong linear relationship to 
those variables included in the analysis. Sentence 
outcome could be perfectly related to some set of 
objective criteria, but if that relationship is non­
linear, then a linear regression solution wlll provide 
an inappropriate summary of the relation. In the sec­
ond place, it is altogether possible that factors out­
side this analysis (e,g., economic stability. family 
support) may correlate strongly with sentence out­
come. Simply because those factors about which data 
are available may prove to be poor predictors of sen­
tence, we must forego broad conclusions about how 
systematic or consistent sentencing is.2 

2The [Imitations of regression analysis and the Inferential 
cqnstralnls Imposod by th(lse IImltaU,,:;a are discussed In 
more detail elllewhere. See, ~{)r InslaMe F. Kerllngar and E. 
Pedhazur, MU!tlpie Regression In 9<1hallioral Rosearch (New 
York: Holt, R)nehart and Wlnslon, Inc.) 1973: and H. Blalock. 
Jr., Social statistics (2d. Ed.) (New York: McGraw-Hili) 1972, 
especially pp. 362.376. 
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Granting the inferential limitations imposed by 
the analytic model used in this study, however, the 
regression results can still prove highly instructive 
with respect to the sentencing impact of those varia­
bles used in this analysis. Although no conclusions 
are possible about how systematic sentencing is; 
overall, it is possible on the basis of the available 
data to ascertain the degree to which those factors 
about which information is available contribute 
systematically-though perhaps unconsciously. 
from the judges' perspectives-to sentence outcome. 
Thus, at one level of inquiry, this approach can be 
used to test the level of influence that any particular 
variable (e.g., method of conviction, race) or any 
particular combination of variables (e.g., offense 
and prior criminal record) has on sentence outcome. 
At another level, the independent impact of one or 
several factors on sentence outcome can be asses~ed, 
once the influence of certain other specified varia­
bles has been controlled for. Assuming that varia­
tions in sentence are not altogether random. it is ax­
iomatic that those variations are related to some 
presumably measurable factors that describe the 
sentencing milieu. Furthermore, interested parties 
(trial court judges, appellate courts. legislators, 
analysts, defense attorneys, and, certainly, criminal 
defendants) undoubtedly have some notions of 
which factors these are (as distinguished from which 
factors they "should" and "should not" be) and what 
proportion of the total variation in sentences can be 
attributed to each factor (which is, again, to be dis­
tinguished from the relative contribution to the total 
variance each of the factors should "properly" 
make), although these judgments are seldom articu­
lated. Inasmuch as factors of r(esumed (or pre­
ferred) impol'tance or insignificance to sentence out­
come may be shown to be either more or less impor­
tant to sentence outcome than originally preferred 
(or hypothesized), this research can prove most 
enlightening and instructive. 

The Predictors3 

Consistency is important, but is clearly vacuous 
as an end in itself. Clearly, no one could consciona. 
bly defend a scheme in which skin color was the 

3Thls analysis Is based on a variety of offense, offender, 
process and court·reiated Variables. They include type of 
offense; the age, race, sex, and criminal record (I.e •• serious­
noss 01 court response to prior convictions) of the offender; 
type of counsel, if any, representing the accused (privately reo 
tained or court-appointed); time elapsed from filing to dlsposi. 
tion of case; method of conviction (e.g., original plea of 
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systematic basis for any variation in sentence out­
come. Thus, consistency is essential to equitable sen­
tencing to be conscionuble, equity presumes that the 
criteria upon which that consistency is to be based 
are both proper and relevant to the sentencing deci­
sion. 

"Propriety" is used here to mean not only legal, 
but morally and ethically acceptable, as well. Unfor­
tunately, the question of propriety of sentencing cri­
teria is not always easily resolved. At one end of the 
spectrum, certain factors, considered by themselves, 
are dearly improper determinants of criminal sen­
tence. The race and sex of the offender, for example, 
are generally considered improper to the determina­
tion of sentence. At the other end are elements such 
as seriousness of offense or the offender's prior crim­
inal record that are generally deemed appropriate. 
The extremes aside, there is consider'able uncertain­
ty about the propriety of other factors, such as the 
method by which an offender was convicted (for ex­
ample, by plea of guilty versus court or jury triaI 4). 

"guilty," original plea of "not guilty" that was subsequently 
changed to "guilty." conviction by court trial, or conviction by 
jury tria!): and a number 01 aggregate measures of court "effi. 
ciency." including the number of criminal cases disposed of 
per Judge (in 1971) In the district In which an offender was con. 
vlcted, the median time required by the district to dispose of a 
criminal case In 1971. the proportion of the conVicting court's 
1971 dispositions that were effected by dismissal or convlc. 
tion, the proportion of trials heard by a jury (versus a Judge sit· 
ting without a Jury present). and an Index (juror usage Index) 
measuring the convicting court's relative efficiency with 
respect to the proportion of jurors who actually serve on a jury, 
out of all those who have been paid to serve. 

4The efficiency of the process whereby a defendant offers 
a plea of guilty In exchange for sentencing concessions by the 
prosecuting attorney has long been the object of heated 
debate In criminal justice circles. For a defense of the prac­
tice, see Santobello v. New York 92 Sup. Ct. 495 (1971), where 
the court stated the following: 

Disposition of criminal charges by agreement between 
the prosecutor and the accused ••• Is an essential com· 
ponent of the administration of criminal Justice. Properly 
administered, It is to be encouraged. 

The California Supreme Court registered a similar opinion In 
People v. West 477 P. 2d 409 (1970). See also 26 F.R.D. 286 
(1959). 

The opinion of Chief Judge Campbell of the Northern Dis­
trict Court of Illinois preCipitated what has become a claSSiC 
Judicial exchange on the practice of plea bargaining. Wrote 
Campbell: 

When defendants plead guilty, they expect more lenl~ncy 
than when conVicted by a Jury, and must receive It, or 
there will be no such pleas. The truth Is that a criminal 
court can operate only by IndUCing the great mass of ac­
tually guilty defendants to plead guilty, paying In leniency 
the price for the plea. 

from U.S. v. Wiley 184 F. Supp. 67, 69 (N.D. III. 1960). 
But on the other hand, a number of authorities suggest 

that method of conviction ought clearly to be viewed as Irrele· 
vant to the determination of criminal sanction. Consl.der, for 



hislher presumed or diagnosed "needs,"s and a host 
of so-called aggravating and mitigating circum­
stances. 

Related to, but separate from, the propriety of 
the information is its relevance. An element may be 
an altogether proper, that is, permissible considera­
tion, but if it is not somehow /,ell/vallt to the olveetiVi! 
in sentencing, then it ought not to be considered. 
Nothing bars a judge from considering that a defen­
dant has'been tro\1bled by insomnia since youth, for 
example; but most would argue that that factor is not 
a relevant concern. On the (lther hand, the age of the 
defendant-also a technically proper considera­
tion-can be quite relevant to the determination of 
the appropriate type and length of sentence if, for ex­
ample, the objective in passing sentence is to deter 
the defendant from committing additional crimes in 
the future. 

If the objective were "just deserts,"n that is, a 
philosophy that would have an offender "punished 1\ 

in a fashion commensurate with the severity of the 
offense, then the only f<\ctors relevant to sentence 
would be those that specifically detailed the circum­
stances of the offense. In contrast, the goal of 

example. the opinion of the Seventh Circuit Court in lis review 
of the Wiley case: 

A defendant in a criminal case should not be punished by a 
heavy sentence merely because he exercises his constitu­
tional right to be tried before an impartial judge or jUry. 

U.S. v. Wiley 278 F 2d. 500. 502 (7th Clr. 1960). 
Consider also the discussion In Struggle tor Justice. A 

Report on Crime and Punishment In America Prepared for the 
American Friends Service Committee (New York: Hill and 
Wang) 1971. pp. 135-139; the concurring opinion of Judge 
Charles L. Levin in 12 Mich. App. 186. 162 N.W. 2d. 777 (1968); 
the National Advisory Commission on Criminal Justice Stand­
ards and Goals recommendation that a plea of guilty not be 
considered In mltlgation of sentence. In National Advisory 
Commission on CrIminal Justice Standards and Goals. Correc­
tions (Washington. D.C.: U.S. Government PrInting Office) 
1973. Standard 5.7. Pl'. 168-169. See also Federal Code of 
Criminal Procedure, § 526. 

For a general discussion on plea bargaining. see 
American Bar Association Project on Minimum Standards for 
Criminal Justice. Standards Relating to Ploas ot GuIlty (Ap­
proved Draft. 1968). 

5Although the "needs of the ollender" stili rankS high 
among sentencing conSiderations, authorities are Increasingly 
vocal in their critiCism of the Inequities that are endured In the 
name of rehabilitation; See WilkinS, "Directions for Correc­
tions" (A paper presented to the American Philosophical 
Socletyj(November 1973). p.16; and M. Frankel. Criminal Sen­
tences: Law Without Order (New York: HIli & Wang) 1972. p. 
92. 

6For Elxcellent discussions of the "just deserts" sentenc­
Ing philosophy. see vOn Hirsch. "Prediction 01 Criminal Con­
duct and Preventive Confinement of Convicted Persons." 21 
Bufhdo L. Rev. 717 (1972) and N. Morris, Tho FutUro 01 Im­
prloonmont (Chloago: University of Chicago Press) 1914. 

rehabilitation, that is, to make the offender a "bet­
ter" person, introduces a host of factors as rele­
vant-in short, anything about the individual that 
bears imprOVing, as well as anything that might 
somehow bear upon onc's attempt to chang~ the of­
fender. (I t is in this fashion that current sentencing 
legislation, conditioned as it is upon the rehabilita­
tive ideal, confers such latitudinal discretion upon 
the sentCJ1cing judge in terms of both what criteria 
may be considered in passing sentence and what 
relative weight each may carry.) 

At any rate, it should be abundantly clear from 
these examples that relevance is largely a function of 
sentencing objective(s). because a criterion relevant 
to one objective may not be relevant to another. In a 
similar fashion, any assessment ot' the "propriety" of 
a criterion-inasmuch as propriety may turn, in 
part, on relevance'-may also depend on the par­
ticular ends envisioned for criminal sentencing. 
Although a few have written persunsively on the sub­
ject,S resolution of the question of the "proper" ends 
of criminal sentencing is excluded from the scope o~ 
this research: so, also, is the question of the pl'opriety 
of those criteria upon which sentence should be 
made to turn. The aim of this research is rather to 
identify those factors that are related to sentence 
outcome and to determine their respective contribu­
tions to sentencing variance. 

Sentence Outcome-What to Measure 

As noted in ap earlier report,9 most sentencing 
studies ht\Ve focused on only part of the sentencing 

7lnterestingly. with respect to the "just desert$" philOSO­
phy. the relevance and propriety questions ara Indistinguisha­
ble. A faclor is "proper" to consider il and only If It Is relevant 
to the assessment of "desert." Being unrelated to the offense, 
a lactor could carry no weight In the assessment of penalty. To 
consider It. despite its Irrelevance, therefore. would be im­
proper. As noted. the same does not apply for other strategies, 
e.g •• deterrence or incapacitation. wherein a factor like sex 
might be "relevant" to the obJective. but "a legally improper" 
basiS for dlslinctlon. nevertheless. 

OSee, ror example, L. Wilkins, op. cit •• and Evaluation 01 
Penal Moasures (New York: Random House) 1969: N. Morris, 
op. clL: M. Frankel, op. cit. For rather straightforward ancounts 
of the ~raditlonal justifications of sentencing. see R. DaWson, 
Sentencing: Tho DecisIon as to Type, Longlh, and Conditions 
of Sontence. Report 01 the American Bar Foundation's Survey 
or the Administration of Criminal Justice In the United Slates 
(Boston: Little. Brown) 1969: E, Gottman, ASylums (Garden 
City. N.Y.: Doubleday) 1961: O. Rothman. The Dlscovory 01 tho 
Asylum: Social Order and Disorder In tho New Republic 
(Boston: Little. Brown) 1971; and D. Glaser. The ElIec\lvoneaa 
<:II a Prison and Parolo System (New York: Babbs-Merrill) 1974. 

9$ee the discussion in I.. Sutton, op. cU. 
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deCISIon. The results of this analysis tend to confirm 
the proposition that sentencing is operationally and 
conceptually bifurcated: that is, a determ ination is 
first made about whether to imprison, followed by a 
determination about the conditions (i.e., length) of 
imprisonment; moreover, it appears that the two 
determinations are based on different sets of obiec­
tive criteria. Consequently, this discussion focuses 
on both aspects of the sentencing decision. Thus, the 
analytic foci discussed earlier-proportion of sen­
tence variation explained anel the objective factors 
that best predict sentence-will be used in address­
ing sentence outcome from the dual perspective (\f 
type as well as length of sentence. 

[n addition, comparisons at more complex 
levels of analysis were facilitated by a special 
weighting scheme found to be a useful measure of 
sentence severity. The scheme assigns each sentence 
a value ranging from 0 to 80, representing sentences 
from suspended sentence or fine to life imprison­
ment, respectively. The weighting scheme us~d in 
deriving the severity weights is presented in Table 
1. 10 

Developing a scale, especially a concept like 
"sentence weight," is a complex enterprise. The scale 
used in this analysis reflects a number of considera­
tions. It would appear that the "primary difficulty of 
scaling "sentence severity" is the assignment of 
specific interval-level values to the spectrum of 
available sentences, espe<::ially where these sentences 
differ both quantitatively (length of sentence) and 
qualitatively (type of sentence). That is, if a sus­
pended sentence (i.e., no imprisonment or proba­
tion) is assigned a value of "0" and 1 year of proba­
tion is val ued at "t," the obvious and difficult 
problem bel!omes that of deciding how to weight 2 
years probation (2?); 4 years probation (4?); J year 
of imprisonment (less than 4? mOire than 41 how 
much more than 4'1): J 0 years imprisonment (10 
times the value of I year? more or less than 10 times 
the value of ! year?); and so on. A second issue rel­
ates to whether different sentences should be treated 
"independently" for weighting purposes or whether 
they migilt usefully be grouped (e,g., prison sen­
tences of from 6 to 10 years) and assigned the same 
"weight.1i 

The second issue was resolved by modeling the 
weighting scheme used on that designed by the Ad­
ministrative Office of the U.S. Courts (A.O.) 
facilitating comparison of sentences of all kinds 

IOlbld. 
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TABLE 1 Sentence weight index 

Actual sentence 

Suspended sentence 
or fine only 

Probation: 

Weight Weight 
assigned by the used in 
Administrative this 
Ollice scheme· study 

0,1 a 

Less than 3 years i. 2 

3 years to less than 
5 years 

5 years or more 

Prison: 
Less than 6 months 

(Split sentence) 
prison a to 6 
months and proba­
tion 

6 months to less 
than 1 year 

(Mixed sentence) 
prison 6 to less 
than 1 2 months 
and probation 

1 year to less than 2 
years 

2 yea'$ to less than 
3 years 

3 years to less than 
4 years 

4 years to less than 
5 years 

5 years to less than I 
6 years 

6 years to less than 
10 years· 

10 years to less 
than 1 5 years 

15 years to less 
than 20 years 

20 years to less 
than 45 years 

LIfe 

4 
4 

3 

4 

5 

Not 
applicable 

8 

10 

12 

14 

25 

50 

2 

3 

4 

5 

6 

7 

8 

10 

12 

14 

20 

30 

40 

50 

65 

80 
aThe Administrative Office's Weighting scheme Is 
reported In Hlndelang, Dunn. Aumlck, and Sutton, 
Sourcabook of Criminal Justice Stntlstlcs·1974, U.S. 
Law Enforcement Assistance Administration 
(Washington, D.C.: U.S. Government Printing Office) 
1975. 
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across Jurisdictions and over time. The A.O. scheme 
groups sentence outcomes largely according to the 
categories I isted in Table 1. It should be noted that 
the A.O. model was adapted to produce the scheme 
used in this study. A primlHY difference lies in the 
new scheme's attempt to divide some of the A.O.'s 
rather inclusive sentence categories into smaller 
categories. For example, the A.O. scheme used u 
single category with a weight of "50" for all prison 
sentences of from 10 years to life: the scheme used in 
this study uses 4 categories and, hence, 4 wcights for 
the original group. Additionally, the new schemc's 
treatment of all sentences of imprisonment as morc 
severe than any sentence of probation differs from 
that of the A.O. weighting scale. 

In attempting to resolve the first issue, i.e .• 
selection of appropriate "weights" for various sen­
tence categories, several weighting schemes €'et'c 
tested. In the simplest, an ordinal ranking of weights 
from 0 to 17 was appl ied to the sentence categories 
listed in Table 1. Other, more complex interval­
level weighting schemes were also devised and 
tested, including the original scale used by the A.O. 
Regression analysis was performed to predict varia­
tions in outcome, as measured by each of the respec­
tive schemes. It is notable that among all the scaling 
models tested, the range in the level of variance ex~ 
plained (R2) was less than 5 percent points. Thus, 
the precise calibration of sentence weights beyond 1\ 

simple ordinal ranking appears almost inconsequen­
tial when fewer than two dozen categories of penalty 
are used. Nevertheless, the scheme ultimately 
selected for this analysis, and presented in Table I. 
represents the model that yielded the highest level of 
explained variance of all the models tested. 

Predictive Attribute Analysis 

A noted limitation of the regression model to be 
used here is its insensitivity to nonlinear relation­
ships and interaction among variables. I I Conse­
quently. where regression results show particularly 
low levels of predictability of sentence outcome, 
predictive attribute analysis will be used to further 
explore the data. 

t lSee note 1. supra. For a good discussion of the adapta­
tion of PAA to social science. see Wilkins and MacNaughton. 
Smith, "New Prediction and Classification Methods In Crlm· 
inology," Journal of RI'Isearch In Crime and Delinquency 19 
(1964). 

Offense-Specific Analysis 

Finally. because of the probable dissimilarity in 
sentencing patterns that characterize violent versus 
nonviolent, personal versus property, and conven~ 
tiona I versus white-collar crimes; or crimes with vic .. 
tims as opposed to victimless crimes. it is important 
to separate the total crime picture into specific 
offense groups. Thus, each of the substnntive, 
analytical. and methodological perspectives dis­
cussed ubove will be applied in the analyses of eight 
individual Feden\l offenses, including bank robbery, 
interstate transportation of a stolen vehicle. nar­
cotics violations, Marihuana Tax Act violations, 
Selective Service Act violations, counterfeiting, 
bank embezzlement, and larceny from interstate 
commerce. 12 

National Level Aggregate 
Analysis 

J n 1971. 9,384 offenders were convicted in 
Federal district courts I.' of the eight focal offenses 
mentioned. Approximately 4(, percent were sen­
tenced to probation, were fined, or had their respec· 
tive sentences suspended. For those imprisoned, the 
mean maximum term was slightly more than 5 years 
(62.1 months). The mean sentence weight, which ag­
gregates both prison and problHion sentences, was 
11.6, equivalent to a term of about 3 years of im­
prisonment. 

Proportion of Variance Explained 

No doubt, there is considerable variation among 
those several theusund sentences; indeed they cover 
the spectrum ('t' legally authorized penalties, from 
suspended sentence to life imprisonment. The criti­
cal q'Jestions that surround the imposition of sen· 
tence and' to which this analysis is principally ad­
dressed are unavoidable: what nre the bases of ob­
served variations in sentence and to what extent can 

12The offense classes were selected on the basIS of 
several criteria, Incluelng substantlve, conceptual, and 
numerical significance; homogeneity 01 behaviors failing with­
In crime categories; and similarIty to offenses generally 
proscribed bv State penal codes. For a discussion of the crl· 
teria underlying the selection of fooal offenses, see L. SUlton, 
op. cit., pp. 19, 20. 

13Thls Includes only the 88 distrfct courts of the United 
states proper. Excluded are the courts of the District of (,,,f· 
umbla, Guam, Puerto Rloo, tM Virgin Islands. and the Panama 
Canal Zone. 
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sentence be explained, that is, predicted on the basis 
of those factors? The regression solutions summH­
rized in Tables 2, 3, and 4 shed considerable light on 
the issue. (For an explanation of variable names and 
coding procedures used, see the Appendix.) 

Table 2 ill ustrates that on the basis of the 
specific criteria used in this analysis, it is possible to 
account for netlr!y three-fifths of the variance in sell­
tence weights ac:corded offenders sentenced for any 
of eight focal offenses in 1971, ~uggesting that, on 
the whole, criminal sentencing is hardly as random 
or capricious as many critics contend. Because any 
single measure of sentence severity threatens to 
obscure important differences that may distinguish 
the all important "in-out" determination from the 
"how long" decision, however, it is essential to ex­
amine each decision point, independcntly. 

Indeed, compared to the predictability of sen­
tence weight, Tables 3 and 4 are particularly instruc. 
tive. They show, for example. that on the basis of the 
available predictors, the variability around the 
mean term of incarceration (62 months) can be bet­
ter explained than cun the variation in the type of 
sentence imposed, that is, whether the offender was 
sentenced to prison or probation. Table 3 shows that 
nearly half (49.9 percent) of the variance in sentence 
length is explained: in contrast, Table 4 shows that 
only slightly over one-quarter (26.4 percent) of the 
variance in the type of sentence imposed for eight 
focal offenses in 1971 could be explained on the 
basis of the same original set of 28 predictors. 

Such a discrepancy requires that the proposition 
presented earlier, that sentencing is, on the whole, 
fairly systematic, be reconsidered because Tables 3 
and 4 suggest that bow systematic sentencing is, is 
largely a function of the particular type of decision 
being made, It.appears that-at least with. respect to 
this aggregate of eight offense types-judges are con­
siderably more uniform in determining the duration 
of imprisonment than in deciding the critical 
threshold question of whether to incarcerate the of­
fender at all. At the very lcast. the findings indicate 
that the factors used in this analysis are of substan­
tially greater import to one plirt ofthc decision (sen­
tence length) than to the other (sentence type). The 
significance of this pattern becomes clearer as the 
particular factors that account for variations in sen­
tence outcome are examined. 

National Predictors of Sentence Outcome 

As discussed, the basis of whatever consistency 
may characteri7.e sentencing is at least as important 
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TABLE 2 Proportion of variance eXM 
plained in s~ntence weights 
Imposed 
for all eight focal offenses at the 
national level, 1971 

NOTE: Although the solution yielded at least 12 varia­
bles that were statistidally significant at the .01 
level. they were not considered substantively 
Significant unless they independently ac­
counted for more than 1 percent of the variance 
in the dependent variable. Consequently. such 
insubstantial variables were eXCluded from the 
summary tables and from the discussion. Varia­
bles are fully defined In the Appendix. 

In the table below. the r statistics represent 
the simple :Zero-order Pearson's product mo­
ment coefficients between each variable and the 
outcome variable. 

The multiplE) R figures represent the cumula­
tive product moment coefficients between the 
outcome variable and various linear combina­
tions of predictors. 

The R~'s are the squares of the respective 
multiple R figures and measure the cumulative 
proportion of variance explained In the de­
pendent variable by the specified combinations 
of predictor variables. 

R ~ change measures the additional proportion 
of variance in outcome that Is Independently ao­
counted for by each predictor. The predictors 
were introduced In a stepwise fashion In the 
solution presented below, meaning that the 
variable appearing first exhibited the strongest 
:zero-order correlaUon with the outcome varia­
ble; the variable appearing second exhibited the 
strongest correlation with the outcome variable 
when the effect of the first variable was con­
trolled; the variable appearing third exhibited 
the strongest correlation with the outcome 
variable when the ~ffects of the first two varia­
bles were controlled; and so on. 

Independont Multiplo R2 
variable R R2 chango 

Robbery .650 .422 .422 .650 

Narcotics .697 .485 .063 .168 

Record .737 .543 .05.8 .396 

Jury trial .760 .578 .035 .319 

us the degree of the consistency itself. Table 5 shows 
thut sentence-measured by all three outcome varia­
bles-varies markedly by offense. Imprisonment 
rates ranged from 2 in 10 (19.4 percent) for con­
victed em bezzlers to 9 in 10 (91.4 percent) for bank 
robbers. The mean maximum term of incarcel'ation 
for offenders imprisoned for the two offenses ranged 
from 1 1/2 years (19.9 months) to more than 12 
years (148.3 months), respectively, On the basis of 
such offense-related variation in severity, it would 



TABLE 3 Proportion of variance ex-
plained in leIJ9th of sen-
tences Imposed 
for all eight focal offenses at the 
national level, 1971 
NOTE~ See NOTE, Table 2. 

...-
Independent Mulllple Rl 
variable R R2 change 

Robbery .655 .429 .429 .655 

Narcotics .680 .46$ .033 .099 

Jury trial .698 .487 .024 .257 

Auto theft .706 .499 .012 -.259 

TABLE 4 Proportion of variance ex-
plained in type of sentence 
imposed 
for all eight focal offenses at the 
national level. 1971 

NOTE: See NOTE. Table 2. 

Independ9l'lt Multiple Rl 
variable R R2 change 

Record .420 .176 .176 .420 

Jury trial .455 .207 .031' .229 

Robbery .481 .213 .024 .268 

Narcotics .503 .253 .021 .141 

Auto theft .513 .264 .011 .148 

not be surprising to find, as Table 2 i1Iustrntes, that 
offense was unequivor.ally the best predictor of sen­
tence weight. In particular I whether the offender was 
convicted of robbery versus any other focal offense 
was more strongly related to sentenCe weight than 
was any other single variable (r ::: .650). When the 
effects of the robbery/nonrobbery variable are con­
trolled, another offense-related variable enters the 
solution. That is. whethel' the offender was convicted 
of a narcotics offense versus any other focal offense 
independently accounted for nn additional 6.3 pcr­
cent of the variation in sentence weight. 

Once the effects of being convicted of robbel'Y or 
narcotics are removed. offense nppears negligible as 
a predictor of a sentence weight. Instead, a factor 
relating to the offender, rather than whut he/she did, 
emerges third as a significant predictor of sentence 

TABLE 5 Sentence outcome for all 
eight focal offenses 
and for each focal offense at the 
national level, 1971 

Mean 
Number Mean sari-

Offense of sen- Percent lence 
COMic- 'ence 1m- length 
tlons weight prlsoned (moll!hs) 

All eight 
focal offens()s 9,384 11.6 54.5 62.1 

Embeo:zlement 790 3.1 19.4 19.9 

Selective Service 981 4.6 33.0 26.4 

Larceny 1,041 5.2 37.9 26.8 

Marihuana 1,726 7.0 42.4 36.1 

Counterfeltllig n.7 8.4 50.8 40.1 

Auto theft 2.027 9.1 68.4 34.8 

Narcotics 1.014 18.8 74.5 77.4 

Robbery 1.076 36.3 91.4 146.3 

severity, Independent of offense, the prior criminal 
reco\'d of the offender explained an additional 5.8 
percent of the total variance. 

finally, it seems thnt the effects of plett bargain" 
ing-explicit or implidt-are in evidence, because 
whether the defendant was convicted oy jury trial 
versus some other means emerged fourth as a signit'i .. 
cant predictor of sentence weight at the national 
level. This finding lends weight to claims that the 
criminal justice system rewards those who make the 
fewest demands on its time and resources by offering 
them sentencing concessiops in exchange for ready 
admissions of gUilt and by otherwise imposing 
harsher penalties on those who unsuccessfully exer .. 
cise the costly right to trial by jury. The 'lero-or~r 
correlation between sentenCe severity and being con .. 
victed by jury trial (versus any other method of can .. 
viction, e.g., court trial or guilty plea) was .319, sug. 
gesting that if all other variables are ignored, 
method of conviction explains 10.2 percent of the 
total Variance in sentence weights imposed nation­
wide for eight focal offenses in 1971. When the 
effects of offense (robbery and narcotics conVicw 

tions) and prior criminal record ute controlled, 
however, method of conviction (jury trial) ;nclepell­
dell fly explnin!,!d only 3.5 percent of the residual 
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variance. Although this single finding is insufficient 
in itself to confan, the proposition about the impact 
of plea bargaining. the persistent emergence of proc~ 
ess-related factors as significant predictors of sen· 
tence outcome across offenses, jurisd ictions, and 
time is persuasive evidence of the cost to the defen­
dant for invoking the elements of due process. 

When the effects of a robbery or narcotics con­
viction, prior criminal record, and the method of 
conviction were controlled, none of the remaining 
19 predictors signil'icantlyl4 improved the predic­
tive power of the regression equation that used only 
these four factors. In combinlltion, they explained 
nearly three-fifths (57.8 percent) of the totnl 
variance in sentence weights imposed nationwide for 
eight focal offenses in fiscal year 1971. 

Predicting Type and Length 
of Sentence-A Critical Distinction 

As noted, the generally high predictability of 
sentence weight was misleading. inasmuch as the 
precise level of pred ictabil ity was found to vary with 
the type of sentencing decision being made. The 
closer lo(')k is equally revealing with respect to the 
predictors of the two types of sentence decision. 
Returning to Tables 3 and 4, besides the marked dis­
crepancy in the proportion of variance explained. 
one is struck by a significant distinction in predic­
tors, as well. 

Sentence length, which appeared the more 
systematic of the decisions, was almost wholly deter­
mined-insof<lr as it was explainable at all-by the 
(~m!llse involved. As it was for sentence weight, a 
robbery conviction was the best predictor of length 
of sentence. independently accounting for 42.9 per~ 
cent of the variance. Conviction for narcotics versus 
non-narcotics and auto theft versus non-auto theft 
offenses explained an ndditional 3.3 and 1.2 percent 
of the variance in sentence lengths, respectively. 
Controll ing for robbery I\l1d narcotics convictions, 
method of conviction (jury trial) independently ex­
plained a mnrginal 2.4 percent of the variance. Sig­
nificantly. when the effects of these four elements nrc 
removed, factors relnting to the offender exhibit no 
significant linear innuenl~e on the length of sentence. 

I4ln this analysis. no variable was considered a "signifi­
cant" predictor If Its marginal Independent contribution to the 
regression equation was less than 1 Percent of the total 
vnrl an 00. 
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Interestingly. tre threshold decision of whether 
or not to imprison is sharply contrasted with the s\lb~ 
sequent "how long" decision. As revealed in Table 
4, the major distinction is the marked impact of the 
prior criminal record of the offender on the 
threshold decision about whether to imprison the of­
fender or not. With a zero-order correlation of .420. 
prior record was more strongly related to type of 
sentence imposed than any other variable in­
troduced in the analysis. Recall that the offender's 
record did not even <lppenr in the sentence length 
solution. Apart from their respective inclusion and 
exclusion of prior criminnl record as a criterion, the 
sentence type and sentence length decisions retlccted 
similar considerations-method of conviction and 
the offense committed. At the zero-order level, 
method of cOllviction (i.e.. by jury trial) was 
moderately related to whether or not an offender 
was sentenced to prison (r = .229). Once the effects 
of prior record were controlled, however, the inde­
pendent contribution ~1; a jury trial conviction to the 
residual variance was even less-a marginal 3.1 per­
cent of the toU\l. This suggests that part of the cor­
relution between being convicted by jury trial and 
receiving a sentence of imprisonment (r = .229) was 
spuriously explained by the tendency of offenders 
with more serious records to have been convicted by 
jury trial (r = .133). Although the commitment 
offense appeared relev<lnt to both the type and 
length decisions, its ~ignincance varied sharply be­
tween the two. In contrast with its m<lrked impact on 
sentence length. type of offense <lppears to have 
played a relatively minor role in the determination 
of sentence type. Even the zero-order correlations 
between offense and sentence type were moderate. as 
seen in Table 4. But after the effects of prior record 
and method of conviction have been removed, the 
independent effect of offense-robbery, narcotics, 
and auto theft-is lessened to explanatory levels of 
2.4. 2.1, and 1.1 percent, respectively. 

In sum, Tables 3 and 4 imply first. that the deci­
sion about the duration of imprisonment is con­
siderably more systematic (i.e" predictable) than the 
threshold decision of whether to imprison an of· 
fender at all. and second, that the two determina­
tions are the product of differentially ordered sets of 
objective criteria. On the whole. these findings 
strongly suggest that the change in focus of the sen­
tencing decision is accompanied by a latent change 
of purpose. The implications of such a situation will 
be discussed later. 



A Look at Interaction in Sentencing 
Interaction is very familiar to researchers work~ 

ing in the behavioral sciences. It is not uncomnlon to 
find that the magnitude and even the direction of a 
relationship between two variables may vary across 
sample subgroups. It may be. for example, that 
among robbery offenders, age and severitv of sen­
ten~e outcome exhibit a strong positive co;re\lttion. 
whIle among Selective Service violators, age and 
severity of outcome are unrelated or even negatively 
correlated. From Mother perspective. the variable 
n!ost strongly associated with one subgroup's p~sses­
slon of a specific attribute is not necessarily the one 
that is most stf()ngly associated with the complemen­
tary subgroup's possession of the same attribute. 
Continuing with the example, it m"y be thtlt for rob­
bery offenders, the sex of the defendant exhibits a 
stronger correlation with severity of sentence than 
does any other v(triable, whereas for other than rob" 
bery offenders, the factor most strongly related to 
sentence sevMity is the defendant'S prior criminal 
record. 

One systematic method or investigating these 
problems is predictive atrribute analysis (PAA). By 
repeated Iy spl itting population subgroups on the 
basis of the presence or absence of the attribute 
found to be most strongly correlated with a criterion 
variable (e.g., sentence type). the attributes that ap­
pear most significant for various subgroups (e.g .• 
male/female. black/white, etc.) of the populution can 
he contrasted. In the same fashion, discrepancies can 
be Identified in the strength of the association be­
tween the criterion variable nnd specific attribute 
variables for various subgroups throughout the 
popUlation. 

Though few people have systematically ex~ 
plot'ed the question of interaction among vnriable~ 
in the sentencing decision,l!I there is reason to 
believe that some interaction does occur.Jf' Analysis 
reveals, however, that although there is some evi­
dence of interaction in the data. it is fair to say that 

ISCf. L. Cohon. Juvenlle Disposltionsl Social and Legal 
Factors Related to thE) Ptoceulng of Donver Delinquency 
Cases. Analytic Report SO-AR·4. (Washington. D.O.: U.S. 
Department of Justico, Law E:nforcoment ASSistance Ad. 
ministration. National Criminal Justice Information and 
Statistics Service) 1976 .• 

IGlbid .• pp. 31-32,35. Moreover, simply beoauso of the low 
levels of sentenco predictability (partiCularly with respect to 
the sentence-typo doNslon) yleldM by the IInenr model, it Is 
Important to explore tho extent to whioh tho modo I (I.e., rogres· 
slon) ratMr than the praotice (I.e., sentencing) may bo at 
"fault." 

the PAA results are generally consistent with the 
regression solutions, particularly with respect to the 
lowest order regression predictors. That is, variables 
t?at acc()~nted for the most variation in the regres­
sIon solutions were also responsible for the first few 
"splits" in the corresponding PAA solutions. 

Both the FAA and regression solutions of the ag· 
gregate datu at the national level. for example, show 
that the same variables are instrumental in deter­
I~in!ng sent~nce type. Recall that prior record, con­
vIction by Jury trwl, and robbery, narcotics, and 
auto theft convictions. r!!spectively. hud the 
strongest effects on whether an offender received a 
prison or a non prison sentence. Figure I illustrates 
that the first four of those variables, which ac­
counted for nearly al I of the variance that could be 
explained by the regreSSion solution for length of 
sentence, also appeared in the PAA solution. 
However, there are also some int~resting and 
theoretically significant instances of joint effects. Of 
those convicted of robbery. for example, the sex of 
the offender was most high Iy associated with type of 
sentence: over 90 percent of the males, but only 
slightly over half the females, were sentenced to 
prison terms. For those convicted of offenses other 
than robbery, however. prior record best dis~ 
tinguished those receiving prison terms from those 
receiving other dispositions. Proceeding to the next 
hreak, for the population (If nonrobbers with major 
records (at least one prior incarceration for uny 
amount of time), whether the offender was convicted 
of emucalemcnt versus some other offense waS the 
best single predictor of imprisonment. Of all non­
·robbers with minot' criminal records (no arrest, or nn 
arrest but no conviction, or i\ conviction but no pre. 
vious sentence of incarcerution), the manner in 
w.hlch the offender was convicted was the best pre. 
dlctor of outcome: more thun two-thirds (68.6 per­
cent) of those convicted by jury trial were sentenced 
to imprisonmenlj in contrast, fewer than one·third 
t31.6 percent) of those who were convicted either by 
plea of guilty or by court trial were so sentenced. 
FinallYl regardless of whether nonrobbers with 
minor records were convicted by n jury trial or by 
some other method, n conviction for a narcotics 
offense was the surest guarantee of l\ prison sentence. 
Of those convicted by jury trh\l. 96.6 versus 61.3 
percent of narcotics nnd non·narcotics offenders, 
respectively! received prison sentences. For the com­
pl.ementary group convicted by other than a jury 
trml, the corresponding rates of imprisonment were 
60.4 and 28.1 percent. 
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FIGURE 1 Predictive attributes analysis of type of sentence Imposed for all eight focal 
offenses at the national level, 1971 

NOTE Percentage flOIJres rofor to the proportion of ca90S In wspectiveboxo$' that wero sel1tenced 10 Im~JriSllnmpnl 
OelirllliOnn of mnemOniC trrms appear In lhO APPOndlx 
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One of the troublesome aspects of the regression 
solution for sentence type was that the optimal linear 
combination of the five best predictors was capable 
of accounting for only slightly over a quarter of the 
variance in type of sentence imposed against nearly 
10,000 offenders convicted in 1971. The PAA sum­
mary presented in Figure I graphically illtlstrates 
the problem if the analysis is traced downward along 
the right-hnnd side of the branching scheme. As rob­
bery, criminal record, method of conviction, and 
narcotics-the best four predictors of scntence type 
in both solutions are controlled, in turn. the strength 
of the correlation (Somers' d) between the criterion 
and attribute variable diminishes with each step; yet 
each break is successful in producing subgroups of 
quite discrepant sizes, a pr9cess likened to "spl inter­
ing" rather than splitting. As Figure I shows, after 
the effects of the four best predictors of sentence,type 
are removed, there remains a rather massive 
subgroup of 3,803 offenders, with few variables left 
that bear any substantial relution to the criterion 
variable. For instance, the sex of the offender, the 
attribute bearing the strongest relation to sentence 
type of the fifth break, was only moderately relnted 
to outcome (d = .198). After tha break, there still re­
main 3.299 male offenderl) (35.2 percent of the 
total) who were convicted by other than a jury trial 
for auto thert, counterfeiting, embezzlement, Selec­
tive Service, marihuana, or larceny, and who had no 
record of ~\I1y prior incarceration. Nearly one-third 
(31.3 percent) of the group wns sentenced to prison. 
but not one of the remaining uttributes correlates 
with outcome at even the .150 level. 

The pattern revealed by the PAA tends to affirm 
the suggestion made earlier thnt judges' decisions 
about whether to imprison offenders cqnvicted of 
any of eight focal offenses are rather unsystematic 
(relative to the subsequent decision nbout the dura­
tion of imprisonment) and/or that sentence type-in 
sharp contrast with sentence length-turns largely 
on factors that were not included in this analysis. 

The PAA results for the determinntlon of sen­
tence length ar¢ alsQ quite compatible with the cor· 
responding regreSSion solution. For this analysis, 
sentence length was dichotomized into long and 
short sentences-3 ye'lfs or more and less than 3 
years. The criterion variable was tong versus short 
sentence; the percentl1ges reported refer to the pro­
portion of each sample subgroup receiving n 100lg 
sentence. 

Because sentence length was dichotomized for 
the PAA but was defined on an interval scale for the 
regression analysis. this cOl11pnl'ison 01' results may 

not be altogether proper. Yet, notwithstanding this 
discrepancy, the results of the two methods are slm i­
lur. Recall from Table 3 that the regression solution 
yielded robbery, narcotics, jury trial, and auto theft 
convictions as the best predictors of length of im­
prisonment. Figure 2 shows that essentinlly the same 
factors are responsible for the most important 
breaks in the PAA scheme. 

Figure 2 also shows a distinct advantage of the 
PAA approach; some factors are identified that may 
exert significant influence on sentence outcome with 
respect to particular subgroups of the original na· 
tional population. A conspicuous example is the sex 
of the offender. Principally because there are 
relatively few female offenders. the regression solu­
tion seldom yields sex as an important predictor. 
Yet. as Figure 2 shows. its significance is compelling. 
even though it affects a very small portion of the 
population being studied. For example, Figure 2 in­
dicates that only SO.O percent of the females versus 
94.1 percent of the males convicted or robbery In 
1971 were sentenced to maximum prison terms of 3 
or more years (Somers' dST• sex = .441 ),17 Similarly. 
Figure 1 reveals the occasional signifiicance of the of­
fender's sex in the sentence-type decision (e.g., for 
persons conv iCled of robbery, and for offenders hav. 
ing minor records and eonvicted for other than fob· 
bery or narcotics by other than jury trial). The PAA 
diagrams also show the localized though significant 
effects of age, prior record, and method of convic­
tion on sentence outcome. 

An especially interesting feature of PAA that 
beurs mention is its usefulness in developing of­
fender "types." By clustering sentence·relf'~ed at~ 
tributes that maximize the distinction among 
subgroups with respect to the presence or absence of 
the criterion variable, that is, prison sentence, PAA 
can identify specific groups or "types" that have 
varying probabilities of "possessing" the criterion 
variable. The results of Figure I in this regard nre 
quite remarkable. For example, given a population 
of 9,384 offenders convicted of the eight focal 
offenses' of whom 54.4 percent were sentenced to 
prison, PAA can idelltify one group of 580 offenders 
(6 percent ot' the total)-male robbers with major 
criminal records who were convicted by other than 
court trial-of whom 96.7 percent were sentenced to 
prison .. Conversely, PAA yields another group of 
504 offenders (5 percent of the total)-females with 

11Sex was dlchotomlzcd. "male" receiving n vnlue of 1 
and "'emnle" being coded as O. 
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FIGURE 2 Predictive attribute analysis of length of sentences imposed for all eight focal 
offenses at the national level, 1971 

NOTE Percentage ligures refer to the proportion of cases In rf;lspective "boxes" that were sentenced to a long prison 
term. I.E\. a maximum term of 3 years or more. Dehnilions of mnemonic terms appear in the Appendix. 
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minor records convicted by other than jury trial for 
other than robbery or narcotics offenses-of whom 
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ceration. If desirable, the process could certainly 
yield groups with even lower imprisonment rutes if, 
for example, particular offenses from thut group 
were included or excluded, rather than letting th~ 
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I I I 

76,4% N=254 
Method of 

Prior criminal 
recoro d=.102 

convlcllon 0=-.093 

85.0% 

~ecord of . 
incarceration 

No record of 
incarceration 

b 

"'1 ! I 
86.5% N=237 

breaking process continue according to conventions 
outlined in the eurlier report. 

1n a similar fashion, PAA can also identify 
various cortstellations of factors that appear to pro­
duce specific probabilities of a sentenced defen­
dant's receiving a long or short prison sentence. Of 
the focal population, 5,100 received prison termsj 



about half (48.1 percent) were sentenced to at least 3 
years. Of these, PAA yields two numerically sub­
stantial subgroups of offenders, all of whom 
received long sentences. The high.est risk groups in­
cluded one subgroup of 580 (6 percent of the total) 
males with major criminal records who were con­
victed of robbery by guilty plea or jury trial. It is not 
surprising thnt this set of' criteria is almost identical 
to the one that described the high-imprisonment-risk 
group identified in the PAA for sentence type. 

On the whole, the PAA results were compatible 
with the regression solutions, notwithstanding the 
few instances of interaction in the data that were 
revealed by the PAA. Thus, regression analysis ap­
pears both a useful and reliable model upon which to 
proceed with this inquiry. When predictive attribute 
analysis is able to identify particular combinations 
of attributes that are pnrticularly powerful in pre­
dicting sentence outcome, it will supplement the dis­
cussion based principally on the linear solutions. 

Sentencing patterns would be expected to vary 
somewhat by offense. The nature. extem, and im­
plications of that variability will be the subject of the 
rest of this discussion. 

Offense-Specific Variability in 
Sentencing 

A brief preview of the off.-:nse-specific findings 
at the national level should greatly facilitate subse­
quent detailed treatment of the findings for each 
offense blass. 

No doubt, the most striking feature of the 
offense-specific findings relates to the marked 
reduction in the proportion of sentence variation 

that can be explained once offense is controlled. 
Earlier, 57.8 percent of the variation in sentence 
weight was explained on the basis of certain offense, 
offender, and process attributes. But the prepon­
derance of the variation was accounted for solely by 
offense variables, because conviction for robbery 
and narcotics offl)nses,iointly explained 48.5 percent 
or the variance (over 80 percent of the total ex­
plained). Hence, as Table 6 shows, looking at the 
regression solution yielded for each type of offense, 
the proportion of variation explainable on the basis 
of offender and process variables is considerably 
reduced. Predictability in sentence weight, for exam­
ple, ranges from a high of 41.9 percent for narcotics 
convictions to a mediocre 7.5 percent for embezzle­
ment. 

The results for variations in sentence length are 
comparable. From 49.9 percent of the vnriance in 
the length of sentences imposed for all offenses, 
offense-specific predictability levels were generally 
cut in hal f, ranging from a high 29.1 percent for 
marihuana to a low 4.8 percent for embezzlement. 
In short, a much greater proportion of the variance in 
sentence length nnd sentence weights can be ex­
plained when sentences for all offenses are con­
sidered in aggregate than when sentences are 
analyzed separately for the individual offenses. 
Despite this across the board reduction in sentence 
pred ictabil ity, the precise level of pred ictabil ity still 
depends on the specific offense in question. 

It was noted earlier that variations in type of 
sentence imposed not only were less amenable to 
prediction than were variations in sentence length, 
but also appeared to be the function of a different 
constellation of .factors. Indeed, because commit­
ment offense was of limited importance in whether 

TABLE 6 Proportion of variance explained in sentence weights, sentence lengthsj 

and sentence types imposed 

Sentence 
weight 

Sentence 
length 

Sentence 
type 

for all eight focal offenses and for each focal offense at the natlonallevel, 1911 

NOTE: See NOTE, Table 2. 

All eight 
Offonse 

focal Aulo Counter- Selective Embozzlo· 
offenses Narcotics Marihuana Ilobbory theft Lorcony felting Service ment 

57.8% 41.9% 31.0% 25,0% 23.5% 23.1% 21.5% 15.3% 7.5% 
(N=9.384) (N=1,014) (N:!:l,726) (N=1.07a) (N==2,027) (N==1.041) (Nt::727) (N"'981) (N",790) 

49.9% 24.1 % 29.1 % 13.7% 9.9% 11.6% 22.2% 15.3% 4.&0/0 
(N=M96) (N=153) (N=131) (N=984) (N=1.387) (N",395) (N=369) (N;:o324) (Na153) 

26.4% 20.4% 15.1% 20.3% 19.5% 21.2% 16.1% 8.5% 11.8% 
(N=9.384). (N=>1.014) (Na1.726) (Na1.078) (N"'2.027) (N=1.041) (N=727) (N"'981) (N=1S0) 

J5 



an offender was imprisoned, it nppears that the over­
all predictability of sentence type is hardly 
diminished when specific offense groups nrc con­
trolled. In this regard, Table 6 shows thnt nboljt 20 
percent of the variance in the type of sentence im­
posed fOf half of the focal offense groups cnn be ex­
plained. which is only slightly less than the propor­
tion of variance thnt could be explained for the ag­
wegme of focal offenses (R2 = .264). Even so. it is 
clear that the precise level of predictability for the 
type of sentence still varies by offense. On the basis 
of those factors included in this analysis, whether n 
convicted offender wns sentenced to prison or not 
could be most accurately predicted for Inrceny of­
fenders (R2 = .212). That 'decision wns lenst ex­
plainable for Selective Service offenders (R2::: .085). 

Table 7 summarizes thG. findings about the op­
timal linear combinations of sentence predictors for 
each of the focal offense groups. The results will be 
detailed later, but a few overriding patterns are 
worth noting here. First, it is clear that the can­
figurntion of factors thnt best pred icts sentence out· 
come varies considerably from one offense to the 
other. That is. the linear combination of predictors 
that best predicts sentences imposed for robbery 
does not match that combination of predictors 
yielded for other offenses (e.g., embezzlement). 
Moreover, control I ing for offense, there is still a dis­
crepancy in the predictors of the respective sentence­
type and sentence-length decisions. Only for offen­
ders convicted of larceny do the decisions relating to 
type and length of sentence appear notably sim ilar in 
terms of the configuration of sentence pred ictors. 

Finally, focusing on the offense-specific find­
ings, it is helpful to preview the focal offenses from a 
broader sentencing perspective. Table 8 capsu tizes a 
variety of summary sentencing measures for each of 
the eight offenses. As would be expected, there is 
substantial variation in these meaSUl'es across 
offense. Statutory maxima. for example. range from 
5 years for embezzlement, auto theft, and Selective 
Service offenses to a possible 40-yeul' term for 
marihuana and narcotic violations. The mean sen­
tence weight actually imposed for all eight offenses 
in 1971 ranged from 3.1 for embezzlement to 38.3 
for bank robbery. generally increasing in accord 
with the statutory maxima. One feature of Table 8 
that would not necessarily be expected is the cor· 
relation between the total explained variance for an 
offense (R2) and the mean sentence weight imposed. 
In this regard, as mean sentence weight increases 
from 3.1 to 18.8. the corresponsing R2 increases 
from .075 to .419 (rho"'. 762: p <: .05). This associa-
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tion suggests the interesting thesis that the more 
serious the offense (i.e., the graver the mean sanction 
attached), the more systematic or consistent the 
judges in sentencing offenders convicted of the 
offense. Of course. this assumes that mean sentence 
weight and the maximum statutory term of im­
prisonment are ret\sonable measures of offense 
"severity." Visual inspection of the offenses and 
their respective weights reveals nothing that would 
violate that assumption. On the basis of these find­
ings, it is a thesis that certainly bears investigation. IR 

Table S reveals another feature that appears to 
be associated with more serious offenses. The coeffi­
cient of variation (V)-u simple ratio of the stand­
ard deviation to the mean sentence weight-pro­
vides a useful measure of the relative homogeneity of 
several groups having different means. t 9 On the 
basis of standard deviations alone, the more serious 
offenses (those with the largest mean sentence 
weight) exhibited the greatest dispersion in sentence 
weights. By expressing that variation relative to the 
meatl, however, the coefficient of variation in a sense 
"controls" for the tendency of the standard devia­
tion to increase with a huger mean. In doing SQ. the 
relative measures show that quite the reverse is true: 
that offenses with higher mean sentence weights­
auto thl1!ft. robbery, and narcQtics-exhibit less rela­
tive variability in sentence than do those with the 
lower mean weights-embezzlement, Selective Serv­
ice, counterfeiting, and larceny. Therefore, sen­
tences occasioned by the more serious offenses 
studied not only appear more "explainable" in terms 
of the factors identified in this analysis, but also ex­
hibit less relative variabil ity than sentences im posed 
for the less serious crimes. 

laThe findings of another study appear generally consis­
tent with this theme, although it Is not specifically addressed. 
See C. Engle, Criminal Justice In the City: A Study 01 Sen­
tence Severity and Variation In the Philadelphia Criminal 
Court System (Temple University: Unpublished Ph.D. Disser­
tation) 1971. 

Despite some considerable differences In Engle's and 
this design (e.g., criteria for selection of offenses to be 
studied, the measurement 01 sentence severity, and the 
specific predictor variables Included in the analysis), his find­
ings appear to support the proposition that the more serious 
the offense, the more systematlo the sentence. Speolflcally, If 
an ordinal measure of association between the sentence 
weights and reported levels of explained variance (R2) for the 
27 offense categories used In Engle's analysis Is computed, 
the pattern is quite clear: rho := .622: P < .002. 

19H. Blalock, Jr., op. cit •• reports that the coefficient of 
variation (V) can be a more useful measure 01 dispersion than 
the standard deviation, especially because larger standard 
deviations with larger means might be expected (P. 88). 





TABLE 7 Inventory of significant predictors of sentence outcome 
for earoh focal offense at the national level, 1971 

NOTE: This lable Is derived from the totality of 1971 offense. specific regression solullons for sentence weight (SWT), sentence 
lenglh (SU. and sentence type (ST). Each of the "offense" columns below represents a sIngle regression solution, Predictors 
were assigned a value from 4 to 1 according 10 Ihe following specificationI' the best independent predictor received a value 
of 4; the second best. 3; the third, 2; alf olher significant predictorS down to and including only the first variable In Ihe 
solution that could Independently account for less than 2 percent bUI more than 1 percent (;f the variance were assigned a 
value of 1. Variables ranking fourth end lower were not assigned differential scores, becaun for most Solullons, the R2 
chango was r~lalively smail-i.e., .02 or .OI-for all variables that entered the equation after the third predictor. The mean 
value columns represent the sum of the rank values for each dependent Variable across all eight oHense groups, diVIded by 8. 
See AJlIlendix for definitions of mnemonics. 

Offense 

Independent variables 
Auto Emboule. COUnter. 

Mean value Robbory I.arceny theft mont felting Marihuana Narcotlct 
Selective 
SeN Ice 

SWT SL ST SWT, SL ST SWT SI. ST SWT SI. ST SWT SL ST SWT SL ST SWT SL ST SWT SL ST SWT 81. ST 

Offender variables: 

Sex .75 .25 1.13 3 2 4 3 2 2 

Ruce: White .13 .13 

81ack 

Recorda 2.50 2.63 I.BB 4 4 2 4 4 4 4 4 4 3 4 4 4 1 2 3 3 

Agee .50 .75 3 3 3 

Process variables: 

Indictment .25 .38 3 2 

Waiver --
Intervala .13 .38 .38 3 3 

Plea: Unchanged plea .25 .50 4 
Changed plea 

Trial: Court trial 3 
Jury trial 2.00 1.88 1.13 2 3 3 ;!l 3 3 4 2 3 2 4 4 3 

Trial/plea 1.38 1.00 1 .25 3 4 4 4 4 4 2 4 

Counsel: ASSigned couns~1 

Retained counsel .45 .25 .50 2 4 2 

None 

Court variables8 , 

Criminal dispOSitions per judgeship 

Median interval .75 .38 2 3 2 2 

Dismissal rDte .13 .38 3 

Jury rate .38 .76 .38 2 3 4 2 

ConvICtion rDIC .25 .75 2 2 3 

Juror USo'Ig8 Indel< .13 .25 :I 

BThoso variables woro coded In In (eNol fashion; all other varlnblos wore dummied (dlcholomlzed).' 



TABLE 8 Summary sentencing statistics for all eight focal offenses 
and for each focal offense at the national level, 1971 

Rank of Coefll-
R2 Mean mean clpnt of Statutory 

(sentenco sentence sentence Standard varia. maximum 
Offense weight) N weight weight deviation tlon(V) (years) 

All eight 
focal 
offenses N.A. 9,384 11.6 N.A. 11.9 1.09 N.A. 

Embezzlement .075 790 3.1 8 3.9 1.26 5 

Selective Service .153 981 4.6 7 4.7 1.02 5 

Counterfeiting .215 727 8.4 4 9.6 1.14 15 

Larceny .231 1,041 5.2 6 6.4 1.23 10 

Auto theft .235 2,027 9.1 3 6.8 .75' 5 

Robbery .250 1,078 38.3 19.7 .51 20/25/Life 

Marihu&na .310 1,726 7.0 5 8.2 1.17 10/20/40 

Narcotics .419 1,014 18.8 2 15.8 .84 10/20/40 

In the examination of specific offenses, this dis­
cussion will focus first on the specific variables ac­
counting for the greatest amounts of variation in sen­
tence weight for each type of offense and, in turn, on 
whether and to what degree each of the available 
predictors is associated with different types of 
offenses. 

Robbery 
By most accounts, bank robbery is the most 

serious of the offenses included in this study and 
among the most serious of all offenses, as it involves 
the forcible acquisition of what are usually substan­
tial amounts of money. Moreover, because it is an 
open and public offense, the execution of the crime 
as well as the escape therefrom can physically en­
danger considerable numbers of bystanders. Not un­
surprisingly, the official response to the crime is one, 
of undiminished severity: more than 9 in 10 persons 
convicted of bank robbery in Federal courts in 1971 
were sentenced to prison and the mean maximum 
term of imprisonment was 12.35 years. The mean 
sentence weight, as well, is unparalleled-38.3. Ad­
ditional testimony of the stern judicial reaction 
evoked by offenders convicted of robbery is the rela­
tive invariability of the response. Not only were 
more than 90 percent of those convicted of robbery 
imprisoned (the highest imprisonment rate of all the 
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offenses), but individual sentences did not vary sub­
stantially from the mean sentence of slightly over 12 
years. In factI Table 8 shows that robbery, with a 
coefficient of variation of .51, displayed the least 
relative variability in sentence of all the offenses 
studied. For convicted bank robbers, the judicial 
response was unequivocal: long-term incarceration. 

predicting Imprisonment 
for Convicted Robbers 

Recall from Table 6 that analysis could explain 
only one-fifth (R 2 = .203) of the variation in sentence 
type for robbery sentences on the basis of available 
predictors. Thus, although judges across the Nation 
appear to treat convicted robbers fairly consistently, 
discrepancies that do occur are not easily explained 
in terms of the factors used in this analysis. 

Indeed, the mUltiple regression solution summa­
rized in Table 9 indicates that observed variations in 
the judges' decisions about whether or not to im­
prison robbers are best explained by the se.'( of the of· 
fender,' that is, males are more likely than females to 
be incarcerated (r = .316). Of the 964 males con­
victed in Federal district courts of bank robbery in 
1971,93.6 percent of them were sentenced to prison j 
only slightly more than one-half (54.5 percent) of 
the females convicted of the same offense received 
prison terms. 



TABLE 9 Proportion of variance ex-
plained in type of sentence 
imp.osed for robbery at the na-
tionallevel,1971 
NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 change 

Sex .316 .100 .100 .316 

Interval .385 .148 .049 -.217 

Record .427 .182 .034 .243 

Jury trial .451 .203 .022 .141 

If the effects of the sex of the offender are 
removed, the time intt!l'v((lfl'om (he jiling of tile case 
(0 its dispositiol! exhibited the strongest direct effect 
on type of sentence, independently explaining an ad­
ditional 4.9 percent of the variance. The direction of 
the relationship wus negative, indicating that the 
longer the intervul from filing to disposition, the less 
the probability of imprisonment. When the effects of 
sex and the time interval were controlled, the prior 
record of the offender emerged as the best predictor 
of variation unrelated to the first two predictors 
(R2 = .034). The direction of the association is pre­
dictable: the more extensive the criminal record, the 
greater the likelihood o( imprisonment. Controlling 
all three factors, method of conviction-whether the 
defendant was convicted by a Jury trial versus a 
court trial or plea of guilty-explained only 2.2 per­
cent of the total variation. 

,~ven after the variation in sentence type that 
coulci be explained by these four factors was 
removed', four-fifths of the original variation in sen~ 
tences remained unexplained; that variation was es­
sentially unrelated to any of the remaining pred ic­
tors. Although other variables entered the solution 
at statistically significant levels, none independently 
accounted for more than I percent of the total 
variance. 

The PAA solution for robbery illustrated in the 
left-hand side of Figure 1 is helpful in sorting out the 
impact of each of the predictors yielded by the 
regression solution. First, although the sex of the of­
fender was clearly the most salient determinant of 
imprisonment (Somers' d = .390), it was a dis­
tinguishing factor in only 55 cases (5.1 percent or tile 
total). 

The same kind of "splintering" occurs in the 
break on the next best predictor-method of convic-

tion. Only 2401'964 male robbers were convicted by 
court trial. Those convicted by court trial appeared 
to receive somc concessions (83.3 pcrcent were im­
prisoned) over their counterparts who were con­
victed by other meuns (imprisonment rate of 93.8 
percent), although the strcngth of the association is 
slight (Somers' d = -.1 05). 

The next break-on pdor record-is more even, 
but, again, the distinction made on the basis of prior 
record was not particularly telling, once sex and 
method of conviction were controlled. The prepol)­
derance of male robbers convicted by other than 
court aial had been incarcerated at least once before 
(N = 580); 96.7 percent of them were sentenced to 
imprisonment. On the whole, the fate of their coun­
terparts with no prior record of imprisonment (N = 
237) was only slightly mitigated; 86.5 percent were 
imprisoned. 

As noled earlier, one of the attractive features of 
predictive attribute analysis is the specification of 
multiple combinations of attributes that produce a 
particular effect or outcome, as illustrated in the ex­
am pie just given. I t is also valuable in demonstratittg 
important indirect effects of various attributes on 
sentence outcome. Some factors may exert certain 
indirect effects on outcome by acting quite power­
fully within specified subgroups of the focal popula­
tion, effects that are not detected by the linear addi­
tive model. Because it becomes cumbersome and un­
necessary to verbally detail the results of each PAA 
solution. the summary illustrations should be ex­
amined for full appreciation of the nature and extent 
of these kinds of effects. 

Predicting Maximum Term of Imprisonment 

As noted. judges across the Nation ex.hibited lit­
tle variation in decisions about whether to imprison 
offenders convicted of robbery; only a small propor­
tion of t-he variation that did occur could be ex­
plained in terms of available predictors. Not only 
did judges ex.hibit less variability with respect to the 
maximum terms imposed than with respect to 
whether to imprison the offender at all, but variation 
around sentence n1axima WHS also more CJ ifficult to 
ex.plain (R2,cn,cnce Ico8th = .137; R2scotencelype = .203). 

Table 10 shows that the prior record of the of­
fender emerged as the most salient predictor of the 
sentence length of anyone convicted of Federal bartk 
robbery in 1971 (R2 = .059). Whel' record was con .. 
trolled, conviction by j~lry trial emerged second, ex­
plaining nn additional 3.9 percent of the variance. 
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TABLE 10 Proportion of variance ex-
plained in length of sen-
tences imposed 
for robb'ery at the national 
I~vel, 1971 

NOT,~: See NOTE, Table 2. 

Independent Mullfple R2 
variable R R2 change 

Record .243 .059 .059 .243 

Jury trial .313 .098 .039 .221 

Sex .346 .119 .021 .201 

Jurorusage 
index .370 .137 .017 -.140 

Sex was third (R2 change::: .021) and juror usage in­
dex-a ratio of jurors used to jurors paid in each d is­
tdcl-was fourth (R2 change::: .017). 

As noted, onr. problem of regression analysis is 
that it tends to capitalize on chance variation. The 
con$equence of the problem, of course, is to attribute 
undue significance to the order yielded by the step­
wise solution, p<uticularly when the zero-order cor· 
relations between the dependent variable and 
several independent variables do not vary substan­
tially andlor significantly or when there is con­
siderable intercorrelation among predictors. This is 
precisely the case with the 197 I sol ution for sentence 
length. In Table 10, the zero-order correlations be­
tween sentence length and prior record (r ::: .243). 
conviction by jury trial (r ::: .22 I ). and sex (r ::; .201) 
vary only slightly. Consequently, the order yielded 
by the solution may be the product of chance varia­
tion, meaning that for a different sample of con­
victed bank robbers (e.g., those convicted in a 
different year) the correilltions between sentence 
length and each of these three factors might well be 
different than they were for the 1971 solution, suffi­
ciently different to yield a solution in which they 
would appear in an order other than that that best 
summarizes the 1971 group. 

However, data comparable to the 1971 data 
used for this analysis were also available for 1964. 
The prediclive patterns yielded for both the sentence 
type and sentence length decisions in 1964 were 
nearly identical to the '197 I patterns just described, 
sex being the best predictor of imprisonment, and 
prior record being the best pred ictor of the length of 
incarceration. 
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The results of the analysis of sentencing patterns 
for offenders convicted of bank robbery are par­
ticularly interesting (cspecially because the findings 
for the two different time periods were so compara­
ble). In the first place, robbery appears to evoke a 
high rate of imprisonment. Sex rather consistently 
emerges as the best single pred ictor of whether an of­
fender will be sentenced to prison or probation, 
males being significantly and substantially more 
likely than females to receive a prison term. In the 
second place. most of those who are sent to prison 
receive quite severe sentences, as there appear to be 
few deviations from a fairly stable mean maximum 
term of about 12 years. However, it appears that 
once \he judge has decided on a prison term, the cri­
terion that best explains the length of that term is the 
prior record rather than the sex of the offender. 
Method of conviction appcur5 to playa residual role 
in both decisions: if the effects of criminal record 
and sex are controlled, a conviction by jury trial vis­
a-vis other modes of conviction (especially guilty 
plea) appears to increase the Iikel ihood of incurring 
a prison rather than probation sentcnce and, given a 
sentence of imprisonment, of incurring a long rather 
than a short term. 

A few itc'ms regarding the dynamics and propriety 
of the decision process, itself. are also noteworthy. 
First, although robbery was among those offenses for 
which analysis could best account for variations in 
sentence, on the basis of the factors used here, analysis 
can account for only one-fourth ()fthe total variance in 
sentence weight (R2 h ::: .2S0) at the national 50nlen •• welg t 

level.:w No doubt. some of the var'iatiol1 exhibited at 
the national level is a function of geographical 
differences. Because no variable was introduced in the 
national solution to account for this particular source 
of variation, however, it remains part of the resid ual in 
the national s()lution, Analysis elsewhere21 indicates 
that sentence outcome is gcnerally more predictable 
for particular jurisdictions than for the Nation as a 
whole. 

20Thls level mIght seem relatively low, but It should be 
noted that It is certainly not signiflcanlly lower than "ex­
planatory levels" reported elsewhere for sentencing decisions. 
See. for example, Engle. op. cit. It must also be recalled that 
the "levels" reported here are those yielded when only those 
criteria are considered that Independently accounted for more 
than 1 percent oflhe total variance: hence. the levels reported 
will be consistently 0'1 the conservative sIde. 

21The discovery of higher explanatory levels (R2) for the 
ollense-speciflc circuit and district solutions will be addrassed 
in a forthcomIng report. 



Second, some of the factors yielded by the 
analysis appear to be of questionable propriety. As 
noted earlier, it is beyond the scope of this study to 
resolve issuf'l; of ethics. morality. and propriety as 
th.ey pertain to the results of the analysis. Rather. the 
purpose is to expose patterns, explore their probable 
implications, and summarize the findings or the 
analysis, leaving the judicial and legislative func­
tions of judgment and reform to the agents chnrged 
with those tasks. Specifically, the firldings here lend 
support to advocntes or adversaries pI' the women's 
liberation movement, depending on their rC$pective 
points of view concemiflg the role that the sex of the 
offender "should" play in sentencing. At any rale. in 
1971 as in 1964, being female appears to .have acted 
.n mitigation of criminal penalty for robbery. 

Of course, as is always the case, it is possible that 
the variable sex measures more 'than simply' the 
gender of the offender. It might reliably correspond, 
for example, to a minor role in the offense, a factor 
that would lend legal justificatiort to the distinction 
in sentence severity. Of course, it is pointless to 
speculate about the "real" meaning of predictor 
variables, except inasmuch as it is necessary and 
reasonable to temper conclusions about the datu on 
the basis of the possible methodological ambiguity 
of those pred ictors. 

As a criterion affecting sentence outcome, 
method of conviction generally evokes less criticism 
than does the sex of the offender; yet there is still a 
debate over the propriety of granting sentencing 
concessions in return for a defendant's plea of gUilty. 
90nsequently, the finding for robbery (and for other 
offenses, as well) that defendants appear to pay 
dearly for exercising a constitutional prerogative to 
receive ajury trial remains disconcerting-although 
not surprising-to adversaries of plea negotiation. 

On another level, although most people would 
cortcede that criminal record is appropriate to the 
determination of sentence, even the propriety of 
using such a criterion in the determination of sen­
tence is not unassau,lted. A sentencing scheme 
founded strictly on the principle of just deserts, for 
~xample, would seelT' to leave the propriety of con~ 
sidering the prior record of an offender open to 
serious question. Advocates of the "just deserts" 
strategy essentially contend that punishment should 
be commensurate witli the seriousness of the crime. 
There Is nothing about the "just deserts" stance that 
would suggest that seriousness is somehow cumula. 

live ovel' time, being SOil' ehow conditioned by an of­
fender's prior involvem~nt in other crimes.22 

Auto Theft 
Auto theft has traditionally been umong the 

most numerous of the major Federal offenses. In 
1971. more than 3,000 persons were charged with 
the interstate transportation of a stolen motor vehi-. 
cle: two-thirds were convicted find sentenced for the 
offense. Over time. auto theft has given way in nul'll· 
ber to other. perhaps more serious offenses like nar~ 
cotics, but it still ranks high in the absolute nllmber 
of defendants processed. 

Other featul'es distinguish it, as well, {\s shown in 
Table II. A greater proportion of persons (68.3 per· 
eel'll) charged with auto theft in \971 were repre­
sented by assigned counsel, compared with the na­
tional figure for the eight focal offenses (S 1.0 per­
cent). A substantial 84.8 percent pled gUilty to the 
charge rather than contesting their guilt by trial. 
Most offenders convicted of auto theft were olso 
white (80.6 percent) and mall! (91.4 percent). 

Nationally. two-thirds of those convicted of 
flUto theft (68.4 percent) were sentenced to prisoni 
the mean maximum term was nearly 3 years (34.8 
months). In terms of mean sentence weight. auto 
theft ranks third in severity of all eight focal 
offensl:s, despite the fact that it carries the lowest 
.. tatutory maximum (5 years), Like robbery. auto 
theft appears to have relatively little dispersion of 
sentences around the mean (V = .75) compared to 
the other offenses, perhaps implying a tacit policy 
regarding the treatment of autp theft offenders. 

Indeed, much of whitt is known about the pro .. 
cessing of auto offenders fits the popular model of 
mechanized judicial proccssing2,'-low indictment 
rnte. high plea ratc, speedy disposition. Such u 
model of mechanization might also c;lxptain the 
marked uniformity in sentences Imposed for the 

~~But cl •• von Hirsch, op. cit, Who proposes that sentenc­
Ing be a function of "Just deserts" (the penalty should be a 
strict statement of the gravity of the ollanse). Inasmuch as 
record may become an element of the gravity of that offense, 
however, the aulMr concedes thot it may beC)ome relevant to 
sentencing. 

~3Sl;le A. alumberg, CrimInal JU$tlce (Chloago! Quad. 
rangle Books) 1970. See especially the discussion on pages 
26·34. 

21 



I. 

N 
N 

TABLE 11 Offender profiles for all eight focal offenses 
and for each focal offense at the national level, 1971 

All olght 
focal Auto 

offensas Robbery theft 
Offender variables: 

Ago ImeGn yours) 30.1 30.6 30.6 
Race (percent white) 78.3 53.4 80.6 
Sox (percent male) 91.3 94.6 97.4 
Record (molln) 1.51 2.60 2.63 

Process variables: 
Interval (in months) 6:0 6.7 4.2 
Indictment (porcont) 67.0 81.4 61.3 
Unchanged plea (percent) 60.2 36.7 68.8 
Changed plea (percent) 30.6 35.1 26.1 
Triol (patcant) 19.3 28,2 15.2 

Jury trial (porcent) 13.2 25.3 13.0 
Court trial (porcent) 6.0 2.9 2.2 

Assigned counsol (porcont) 61.0 67.8 68.3 
Retained !louns!)1 (porcent) 43.3 20.7 22.3 
No counsol (percent) 5.7 3.5 9.4 

Sentence outcomo: 

Moan length of 
Imprisonment (months) 62.1 148.3 34.8 

Porcent Imprisoned 64.4 91.4 68.4 
Moan sentence walght 11.65 38.33 9.12 

Larceny 

34.9 

76.7 
98.6 

1.42 

6.1 
71.2 
40.8 

43.0 
16.1 
12.8 
3.4 

35.6 
68.7 

6,7 

26.8 
37.9 
6.17 

Offonso 

Counter· Embezzle. Solectlve 
'oltlno ment Narcotics Marihuana Service 

32.9 32.t 32.5 26.2 23.6 
79.5 84.3 70.8 89.6 84,6 

90.1 56.7 89.0 90,7 99.9 

1.74 .27 1.53 .79 .36 

7.6 4.3 6.2 3.1 6.7 

81.3 69.0 67.7 46.0 92.1 

31.4 64.2 39.5 73.6 29.9 

49.0 29.6 33.7 17.9' 27.4 

19.7 G.2 26.8 8.5 42.7 

14.9 4.3 22.2 7.0 8.7 

4.8 1.9 4.6 1.6 34.1 

46.1 34.5 44.0 44.7 48.1 

60.3 56.1 54.6 64.1 40.9 

3.6 9.3 1.4 1.2 11.0 

40.1 19.9 77.4 36.7 26.4 

50.8 19.4 14.6 42.4 33.0 

8.41 3.06 18.B 6.99 4.64 





offense. Hypotheses about the magnitude or the dis­
persion of sentences from the mean are only specula­
tive, however; therefore this annlysis concentrates on 
that question to which these data are suited-the 
nature of that dispersion. 

Tables 12 and 13 summarize the 1971 regres­
sion solutions for auto theft sentences. For auto 
theft, as for robbery, analysis cun better explain 
variations in the determination of type of sentence 
(R2;:; .195) than in the subsequent determination of 
sentence length (R2 ;:; .099). Moreover, both decj· 
siems appenr to turn principally on the record of the 
offender. although record was conspicuously more 
pertinent to the determination of sentence type (r = 
.419) than it was to the subsequent decision about 
how long an offender was to be incarcerated (r = 
.265). When record is controlled, jury trial rate­
jury trials as a percent of total trials conducted in 
1971 in the jurisdiction where the defendant was 
convicted-was the factor explaining the most 
residual variation in the decision ab()ut whether a 
person went to prison, This correlation suggests that 
offenders convicted in districts where the prepon­
derance of trials were jury trials (versus court trials) 
were more likely to get a prison term; conversely, 
those convicted in districts where most trials were 
court triuls were more likely to receive fines, proba­
tion. or suspended sentence. Logically, as the ratio 
of jury to court trials increases. so d()es the probabil. 
ity of any given offender's being one of those con­
victed by the jury trial, which is confirmed by the 
moderate correlation between un offender's jury 
trial rate and conviction by jury trial (r= 107).24 At 
the same time, a jury trial conviction and a sentence 
of imprisonment are also slightly correlated (r = 
.086). Thus. it is possible thatj'lry trial rate is a com­
posite mel\SUI'C of a jury trial conviction and some 
other attribute. At any rate, because jury trial rate 
accounts for so little variance, it is of limited sub. 
stantive importance to the solution. In short. the pre­
pondert\nce of the explainable variation III the lype 
of sent~nce decision for auto theft turns solely on the 
prior record of the offender. 

TABI.E 12 

, Independent 
variable 

Record 

Jury trial 
rate 

TABLE 13 

Independent 
variable 

Record 

JLlry trial 

TABLE 14 

Independent 
varl"ble 

Record 

Jury trial 

Jury trial 
rate 

Proportion of variance ex .. 
plalned in type of sentence 
imposed for auto theft at the 
national level, 1971 

NOTE: Soe NOTE. Table 2. 

Multiple R2 
R R2 change 

.419 .176 .176 .419 

.442 .195 .020 .178 

Proportion of variance ex-
plained in length of sen-
tences imposed 
for auto theft at the national 
level,1971 

NOTE: See NOTE, Table 2. 

Multiple R2 
R R2 change 

.265 .070 .070 .265 

.315 .099 .029 .169 

Proportion of variance ex-
plained in sentence weights 
imposed for auto theft at the 
national level, 1971 

NOTE: See NOTE. Table 2. 

Multiple R2 
H R2 change 

.434 .188 .188 .434 

.466 .217 .028 .167 

.485 .235 .018 .192 

As noted, prior record also accounts for most the Variance. As Table 14 shows, sentence weight 
(R2 change = .070; R2 ;:; .070) of the explainable represents a composite of the two distinct sentence 
variation in the maximum prison terms imposed for decisions. Criminal record, jury trial conviction, 
auto theft offenders. When the effects of record are and the district's ratio of jury to total trials, in com-
removed, method of conviction exhibits marginal in- bination, account for nearly a qUMter (23.5 percent) 
f1uence. accounting for an additional 2.9 pelcent of of the total variance ill sentence weight. It is interest. 

24Recall that a Jury trial conviction Indicates Whether or 
not a specific defendant was convicted by lury trial; lury trial 
rate refers 10 the ratio of lury trials to total trials for the Jurisdic­
tion In which each defendant was conVicted. 

. ing to note that Jury trial rate appears in the sentence 
weight solution, even after the statistical effects of 
jury trial conviction have been removed. Thus, the 
relative dIstribution of n jurisdiction's trial 
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FIGURE 3 Predictive attribute analysis of type of sentence Imposed for auto theft at the 
national level, 1971 

NOTE: PElrcentage figures refer to the proportion of cases In respective "boxes" that were sentenced to Imprisonment 
Definitions of mnemonic terms oppear m the Appendix 
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workload between jury trials and court trials ap­
parently has some genuine independent effect on 
sentencing. The PAA scheme (figure 3), summariz­
ing the interplay of factors correlated with the deter­
m inat·ion of whether to imprison offenders convicted 
of auto theft, is quite remarkable, particularly in 
light of the rather straightforward findings of the 
regression analysis. Like regression analysis, PAA 
yielded prior record as the best zero-order predictor 
of outcome (Somers' d = .343): mo~e than three­
fourths (78.7 percent) of those with a record of prior 
incarceration were sentenced to imprisonment: 
fewer than half (44.4 percent) of those with no prior 
incarceration were sentenced to prison. 

The second break is quite revealing. for offen­
<.Iers who had prior incarceration, the most powerful 
determinant of imprisonment was type of legal 
representatit)ll. Neither group fared well, but fewer 
than two-thirds (63.7 percent) of those who retaine<.l 
private attomeys were sentenced to prison: more 
than four-fifths (81.3 percent) of their counterparts 
with assigned counsel vr no counsel were sentenced 
to incarceration. 

Whereas type of counsel was critical for auto 
theft offenders with major records. for those with no 
prior record of incarceration the offender's sex was 
the best predictor of imprisonment (Somers' d = 
,270). Fewer than one-fifth (1 g.8 percent) of the 
females in that category were sentenced to prison. 
Nearly half(45.8 percent) of their male counterparts 
received a sentence of incarceration. Of those males, 
the best discriminator of imprisonment was the 
method by which the individual was convicted: 65.8 
percent of those convicted by jury trilll versus 42.9 
percent of those otherwise convicted received prison 
terms. 

Additional splits beyond the. points discussed 
above become tedious to trace. But there nrc pat­
terns yielded by subsequent breaks that merit atten­
tion. One relates to the differential effect of sex on 
two complementary subgroups that were yielded 
after four successive splits of the original auto theft 
population. The focal subgroup consists of a\l auto 
theft offenders with a major prior record and with­
out retained counsel who were convicted in districts 
that exhibited relatively low dismissal rates. The 
next (fourth split) best predictor of imprisonment 
for the group had to do with the size of the convict­
ing district's criminal caseload-that is, its relative 
standing with rer.pect to the number of criminal dis­
positions per judge, An interesting pattern arises at 
this point. Reg~.i'dless of whether the offender was 
convicted in a district with a high or low ratio of 

criminal case dispositions per judge, the best predic­
tor of imprisonment was the sex of the offender: 
however, the effect of sex on sentence outc(lme was 
different for the two groups. for persons convicted 
in districts having a high ratio of criminal cases per 
judge, females were more likely than males to be hn­
prisoned; for their counterparts in districts with a 
low ratio of criminal cases per judge, males were 
more likely then females to be imprisoned.1.S 

lfthe results are traced out completely, one also 
tlnds that although race emerges as an importnnt nt­
tribute related to sentence, its influence was not al­
ways in the same direction, For offenders with major 
records who retained private lawyers and were COIt­

victed in districts where the relative number of jury 
trials to total trials was low, being wl1ite appeared to 
act in mitigation of sentence (Somers' d = - .297); 
that is, whites were substantially less likely (40,9 
percent) than those of other races ('70,6 percent) to 
be sentenced to prison. For another example-males 
with minor records, convicted by means other than 
jury trial in districts with a low jury trial to total 
trial ratio-race was also the best predictor of out­
come. But for that group. whites were notably more 
likely to be sentenced to prison (40.7 percent) than 
wel'e persons of other races (15,3 percent). The find­
ings suggest an interaction between being other than 
white and having a prior record, so thnt the two fac­
tors in combination have a greater effect on sentence 
outcome than one would expect by summing their 
independent marginal effects. at least for auto theft 
offenders. 

Another notable finding of the PAA solution-if 
for no other reason than its consistency-is the sub 
rosa effect of age. Space limitations make it impossi­
ble to detail the effects of age for the various levels 
at which it appeared to exercise important .;econdary 
effects on sentence outcome; sim ilarly, verbal synop­
sis becomes too cumbersome to be meaningful. It 
should nevertheless be noted that for all three inde­
pendent samples of auto theft offenders (numbering 
348,62, and 70) where age emerged as a significant 
predictor. age was positively associated with a sen­
tence of imprisonment. 

Larceny 
Larceny resembles auto theft in n number of im~ 

portant respects. The persons charged with larceny 

~5The relatively small N's Involved, however, portend thai 
the findings may represent only chance relationships. 
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from interstate commerce are generally white (76.7 
percent) and male (98.6 percent). Most were repre­
sented by privately retained counsel (58.7 percent) 
and the overwhelmin'g majority pled guilty to the 
offense (83.9 percent). Compared with auto theft of­
fenders, larceny offenders were older (34.9 versus 
30.6 years) and presumably more affluent (u 
presumption based on the higher rate of retained 
counsel). 

Sentencing practices for the groups, however, 
were quite distinct. Whereas auto thcft was third in 
average sentence severity, larceny' ranked sixth, 
despite the fact that larceny carried Mice the statuto­
ry maximum of auto theft. In 1971, larceny offen­
ders had nearly the same odds of getting probation 
that auto theft offenders had of getting prison: 3 in 5. 
Moreover, the mean prison term for larceny was 
only 26.8 months, nearly u full year shorter than the 
mean term for auto theft. 

As with robbery and auto theft, type of sentence 
is more predictable (R2 = .212) than length of sen­
tence (R2 = .116) for larceny offenders, apparently 
because record-the best linear predictor of both 
decisions-is more strongly associated with type of 
sentence (r = .409) than with the length of an of­
fender'S term (r = .243). When record is controlled, 
method of conviction is second in importance for 
both decisions, as Tables 15 and 16 show. The ap­
pearance of the aggregate "trial conviction H variable 
rather than one of the more specific criteria relating 
to manner of conviction (e.g., court or jury trial con­
viction) in the sentence type solution is interesting. It 
suggests one of at least two possibilities: in sentenc­
ing, the court did not distinguish between type of 
trial so much as between whether a defendant pled 
guilty or went to trial; or whatever sentence-related 
distinction the court might otherwise have made on 
the basis of type of trial was erased when the of­
fender's criminal record was controlled. 

With respect to the sentence-length decision, 
however, judges appear to have taken note of the 
type of trial, because being convicted by a jury was 
much more strongly associated with sentence length 
than was being convicted by court trial: r St.. JTRIAt. ::: 
.210; rSL,CTRIAt. = .013. Moreover, the distinction re­
mains quite vital even after the effect of prior record 
on sentence length has been removed. Consequently, 
conviction by jury trial, appears second in the sen­
tence~length solution, independently accounting for 
3.9 percent of the total variance in sentence length. 

If the effects of both record and manner of con­
viction are removed, any additional "explanation" 
of the residual variation in either decision is likely 
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TABLE 15 Proportion of variance ex-
plained in type of sentence 
imposed for larceny at the na-
tionallevel,1971 

NOTE: See NOTE. Table 2. 

Independent Multiple R2 
Variable R R2 change 

Record .409 .167 .167 .409 

Trial 
conviction .422 .195 .028 .184 

Juror usage 
Index .460 .212 .017 .127 

TABLE 16 Proportion of variance ex-
plained in the length of senn 

tences imposed 
for larceny at the national level, 
1971 

NOTE: See NOTE. Table 2. 

Independent Multiple R2 
variable R R2 change 

Record .243 .059 .059 .243 

Jury trial .314 .098 .039 .210 

Conviction 
rate .341 .116 .018 .157 

the product of chance relationships. For sentence 
type the juror usage index accounts for just under 2 
percent of the variance. However, at this point the 
marginal independent contribution of add itional 
predictors was not substantial. Moreover, because so 
many other variables like the district's conviction 
rate; dismissal rate, jury trial rate, and median inter­
val to djsposition appear almost equivalent to the 
juror usage index in predictive power at the zero­
order; it is likely that the latter factor was merely a 
"chance" selection. The situation is similar for the 
third sentence length predictor-the district's con­
viction rate (R2 change = .018). Any of three other 
factors-interval, median interval, and dismissal 
rate-are sufficiently "powerful" at that point to 
suggest that the selection of the conviction rate fac­
tor, itself, was equally arbitrary. 

In short, the decisions about first, whether to im­
prison, and second, 'the duration of imprisonment 



for larceny offenders, both appear, at the national 
level, to have turned most systematically on the 
prior record of the offender and the method of con­
viction. 

Counterfeiting 
In this and the following section, it will become 

clear that counterfeiting :-nd bank embezzlement, 
the two least conventional property-type offenses 
studied here, sharply contrnst with each other in 
most respects-offender profile, sentence, predic­
tability of sentence, and factors affecting the deter­
mination of sentence. The contrast is especially 
curious in light of the essential comparability found 
for the more conventional property offenses of auto 
theft and larceny. Indeed, counterfeiting is more like 
the auto theft and larceny groups, even more like 
bank robbery in some important respects, than it is 
like embezzlement. Underlying the contrasts and 
similarities between counterfeiting and the other 
types of offenses is the profile of the convicted coun­
terfeiter in Table 11. Defendants convicted of coun­
terfeiting in Federal district courts are only slightly 
older than average (32.9 years), predom inantly 
white (79.5 percent) and male (90.1 percent), and 
have a criminal record slightly more serious than the 
national average (1.74 versus a national average of 
I.S I). 

From an administrative perspective. disposing 
of the defendant charged with counterfeiting seems a 
uniquely expensive enterprise, a factor that may con­
tribute in some measure to the severity the offense is 
accorded at sentencing. In the first place, an ex" 
tremely high proportion (81.3 percent) of counter­
feiting defendants were formally charged by indict­
ment rather than by the more expeditious informa­
tion process or by the defendant's voluntary waiver 
of indictment. Secondly, whereas the normal pro­
portion of defendants pled guilty rather than for­
mally contesting their guilt, a disproportionately 
high number of those pleas (49.0 percent versus a 
national figure of 30.5 percent) were original pleas 
of /1ot guilty that were subsequently cll(lIlg~d to pleas 
of guilty, a maneuver that suggests a defense strategy 
of delay. negotiation, and conciliation i because jury 
and court trial rates for counterfeiting were nearly 
identical with those for other offenses, the relatively 
long span of time that elapsed from filing to disposi­
tion (7.6 months) would also suggest extensive 
bargainirtg. An interesting contrast is the small pro­
portion of counterfeiting defendants who retained 
private lawyers-50.3 percent-a surprisingly low 

figu(e, given the presumption about the com­
paratively "professional" nature of the offense. 

Counterfeiting carries a statutory maximum 
prison term of 15 years and severe penalties upon 
conviction of the offense should not be surprising. 
Convicted counterfeiters faced an even chance of 
imprisonment. whereupon they were sentenced to a 
mean duration of 40.1 months in prison in 197 t. The 
mean sentence weight for counterfeiting placed that 
offense fourth after robbery \ narcotics, and auto 
theft. Perhaps it is something about the jud iclally 
perceived severity of counterfeiting th~'t causes sen. 
tences for that offense to resemble those imposed for 
nonviolent property offenses (auto theft and lar­
ceny) and potentially violent offenses (robbery). 
while at the same time dissociating it from white-col­
lar property offenses (embezzlement). 

The comparative analysis of s~ntence weight, for 
example, shows that counterfeiting-ranking only 
sixth in overall pred ictabil ity-is not substantially 
different from those offenses already discussed in 
terms of either predictability or sentencing criteria. 
Of all four offenses, the highest explanatory level 
(robbery: R2::: .250) was not markedly discrepant 
from the lowest (counterfeiting: R2 ::: .215). Unlike 
any of the offenses previously examined, however, 
the explanatory level of the sentence length decision 
(R2::: .222) for counterfeiting was greater than that 
for sentence type (R2::: .167). as Tables 17 and 18 il­
lustrate. Such a pattern might suggest that judges are 
more systematic in determining how long an of­
fender is t() be formally detained for counterfeiting 
than in determining whether or not to detain the of­
fender at all-at least on the basis of the predictors 
included in this analysis. 

As Table 6 shows, this was the case for half the 
offenses studied. In 1971, for all of the property 
offenses except counterfeiting-robbery, auto theft, 
larceny, and embezzlement-the sentence type deci­
sion was more systematic than the determination of 
sentence length. However, for 1964 and 1971, that 
pattern was consistent only for robbery and auto 
theft-the two incurring the severest sentences of the 
four offense groups. For the other four offenses in 
197 I-counterfeiting, narcotics, marihuMa. and 
Selective Service violations-the determination of 
tile length of sentence was more systematically reM 
lated to the predictors used here than was the peel. 
sion about type of sentence. But only for narcotics 
offenses-again, the most serious of the four-did 
that pattern appear for both years. The inconsistency 
in the pattern for most offenses from one focal 
period to the next might suggest that the regpective 
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TABLE 17 Proportion of variance ex-
plained in length of sen-
tences imposed 
for counterfeiting at the na-
tionallevel,1971 

NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 change 

, 

Record .255 .065 .065 .255 

Conviction 
rate .343 .117 .053 .232 

Jury trial .394 .156 .038 .239 

Jury trial rate .430 .185 .029 .232 

Unchanged 
plea .453 .205 .020 .105 

White .471 .222 .017 .166 

TABLE 18 Proportion of variance ex-
plained In type of sentence 
imposed for counterfeiting at 
the national level, 1971 

NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 change 

Record .348 .121 .121 .348 

Median 
interval .384 .147 .026 -.173 

Sex .408 .167 .019 .179 

predictability of the two types of sentencing decision 
is largely a matter of chance.21i 

Different Criteria for Different Decisions 

Even more interesting than the differential ex­
planatory levels of the two decisions for counterfeit­
ing is the differentiation in the number and type of 
criteria relevant to each. Variance in the decision 
about type of sentence appears to have turned almost 

:l0Yet, realizing that the three offenses for which Ihe 
respective patterns were consistent for both years were the 
most serious of the eight, there remains some question about 
whether, Indeed. the observed variability in the predictability 
of the two types of decision Is or Is not systematic. 
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exclusively on criteria relating to the offender (R2 = 
.140)-specifically, prior record and sex-as seen in 
Table 18. Only about one-third of the explainable 
variation in the length of prison terms imposed, 
however, is attributable to offender-related factors. 
Factors specifically related to the jurisdiction in 
which an offender was convicted-for example, the 
overall conviction rate and the ratio of jury trials to 
all trials in a district-explained an additional 8.2 
percent of the total variance in sentence length. 
Finally, process variables relnting to the manner of 
conviction.·-by jury trial. and by unchanged plea '01' 
guilty-reduced the residual variance in .sentence 
length by 5.8 percent of the total. Thus, the con­
comitant of the higher predictability of the length of 
sentences for counterfeiting is a greater number and 
variety of pred ictors. 

In their focus on criminal record and method of 
conviction. the decisions about both the type and 
length of sentences imposed for counterfeiting 
resem ble the decision patterns for the other offenses 
studied. Beyond those factors, the comparability 
ceases. Removing the effects of record on sentence 
type shows, for example, that the best predictor of 
the residual variance is a court-related variable 
summarizing the median time interval for the dis­
position of ull criminal cases in the district in which 
the particular offender was convicted (R2 change = 
.026). When the effects of both record and median 
interval are controlled, the sex of the offender 
becomes important, though it independently ac­
counts for little of the toul variance (R2 change = 
.019). 

It is interesting to explore how a particular cri­
terion may be used at one decision level and not 
another. For robbery, for ex.ample, sex. was crucial 
to the decision about whether to imprison; but once 
that threshold determination had been made, the in­
fluence of sex on subsequent sentencing decisions 
about robbers appears to have vanished. Tables 17 
and 18 show a similar pattern fo\' the impact of prior 
record on sentences for counterfeiting. Criminal 
record is clearly relevant to both decisions, but it ap­
pears that record is less significant to the determina­
tion of the sentence length of imprisoned counter­
feiters than it is to the court's threshoid decision 
about whether to imprison them at all. 

The decision about how long to imprison offen­
ders convicted of counterfeiting is unique once the 
effects of prior record are removed. For the first 
time in this analysis, court-related variables enter 
the regression solution as significant predictors of 
sentence length. The appearance of the court's over-



all conviction nne as the second best independent 
predictor of sentence length (R ~ change = .OS 3) sug­
gests that counterFeiters convicted in districts that 
boast high overall conviction rates receive longer 
sentences than their counterparts who were con­
victed in districts with lower conviction rates. 27 The 
impact on sentence length of the district'S ratio of 
jury trials to totnl trials, another court·r~lated rac­
tOt, was diminished but not erased by the control of 
criminal record, conviction rate, and jury trial con­
viction; the marginal explanatory power orjury trial 
rate was still 2.tJ percent. Tbe point or key signifi­
cance is the im pi ication that some factors relating 
neither to the offellse nor evell to the ()/j'eJlder, bllt 10 
aggregate processing fe(ltllres of the COil victillg jllriselic. 
rion, bear some re{el'aIlCI? (0 senteIlC(' OIltCOIll(' Jbr a 
particlliar group oJ' q!J'elldel's. 

How Process Affects Outcome 

Factors relating to the processing of offenders 
invad"bly Seem important considerations at sen­
tencing. Counterfeiting offenses were no exception. 
However. the curious interplay here of the various 
processing factors does warrant a brief digression. In 
the stepwise solution presented in Table 17. both 
conviction by jury trial Md by unchanged plea of 
guilty are significant predictors of sentence length, 
suggesting that both type (~f' plea (whether the defen­
dant pled "guilty" in the first place or challged u plea 
to "guilty") and type of'trial Uury or cOUrt) bear such 
strong independent relationships with sentence 
length that both are systematically reflected in the 
regression solution. Analysis of other offenses would 
suggest some distinction would be made on the basis 
of the type of trial; but heretofore, type of pica hus 
appeared inconsequential. Inspection of the matrix 
(Table 19) relating each of the relevant predictors to 
the two sentencing "decision~" should help sort out 
the interplay of variables. Earlier findings would 
suggest that the correlation between severity ot'sen­
tence and process variables increases moving from 
unchanged plea of guilty to changed plea ot' guilty to 
court trial conviction to jury trial conviction, as is 
indeed the case with respect to the sentence-type 
decision. ftor sentence length, however, the pattern 

2111 should be noted that conViction rate was slightly 
positively correlated with both sentence length and sentence 
weight for each of the focal offenses at the national level (r "'" 
.120); however. only lor countElrfelllng did its linear association 
with sentence length maintain when other Important variables 
were controlled. 

differs from that expected. Specifically, an Original 
plea of guilty occasions a severe sentence (r UPLEA. 51. = 
.105), whereas a changed plea appears more I ikely to 
invoke a lenient response (rCPI..EA.SI. = -.230).21\ The 
explnnntion of this peculiar pattern mny lie. in part, 
in the enr! ler suggestion that C()UIHerfeitcrs appear 
more likely than other offenders to "bargain" for 
sentencing concessions-particularly in terms of 
shorter prison terms~in exchange for their pleas of 
guilty. 

The Influence of Race 

A final point worthy of brief discussion is the ap­
pennmce of race ns a significant predictor of sen­
tence length for counterfeiters. In terms of indepen. 
dently accounting for sentence variance. it is clear 
thm being white was only of marginal importance; 
yet for several reasons, it remains significant to this 
analysis. First, race was the only offender-related 
factor, other than record. that explained any of the 
variance in length of prison sentences imposed for 
counterfeiting. Second, for no other offense at the 
national-level analysis did race appear a significant 
sentencing predictor, at even so modest a level as 
this. Third. because of the focus on lincar effects at 
the n(l(ionallevel, the appearance of any variable as 
a predictor suggests either that the variable exerts a 
reasonabty consistent effect across aIL the subgroups 
incl uded in the analysis or that it exerts a fairly 
strong effect within one or more of the subgroups, 
Fourth. sentences for counterfeiting in 1964 indicate 
that the racial influence rnny be minor, but it is con­
sistent. In fact, in 1964 both sentence type and length 
appeared to turn, ill part, on the rac~~ of the of­
fender. 29 

Embezzlement 
The patterns characterizing persons convicted of 

and sentences imposed for bMk embezzlement in 

21111 Is tllso Interesting to note how the association be­
tween a guilty plea and sentence severity varies In both mag· 
nltude and direction for the two types of decision. Pleading 
guilty In the ftrst Instance (as opposed to changing to a plea 01 
guilty alter an original plaa 01 not guilty), for example, seems 
to Invoke the less drastic sentence alternative (rUPLEA. aT "" 
-.105), while at the same time Invoking a more severe prison 
term for those sentenced to Imprisonment (rUPLEA.SL "" .105). 

2911 Is curious. however. that race appears to have had a 
differential effect on the two types of sentence deciSion In 
1964. Specifically. being White was associat~d with a higher 
probability of Imprisonment. but at the same ttme, with a 
shOrter term 01 Imprisonment. 

29 



TABLE 19 Correlation matrix of selected 'process and sentence-related variables for 
counterfeiting at the national level, 1971 

Unchanged Changed 
plea plea 

Court 
trial 

Jury 
trial 

Sentence Sentence 
Trial length type 

Unchanged plea 1.00000 -.66215 -.15202 -.28235 -.33449 .10508 -.10511 

Changed plea 1,00000 -.22030 -.40917 -.48473 -.23013 -.06436 

Court trial 1.00000 -.09394 .45448 -.12255 .06729 

Jury trial 

Trial 

Sentence length 

Sentence type 

1971 were unique. In terms of the offender profile, 
embezzlement was markedly discrepant from the na­
tional norm. Sentences were generally lenient, 
though extremely variable and conspicuously 
unpredictable. Those variables exerting the 
greatest-albeit m.odest-direct effects on sentence 
outcome for embezzlement were also unique to this 
particular offense. 

Clearly a white-collar offense, bank embezzle­
ment, provides an interesting basis for comparison 
with counterfeiting and an optimal contrast with 
bank rObbery. Actually, because counterfeiting ap­
pears more closely aligned with robbery than em­
bezzlement in terms of offender profile and sentenc­
ing patterns, a focus on the contrast between bank 
robbery and bank embezzlement should amply serve 
both ends simultaneously. 

Particularly in the wake of the recent political 
turmoil 'over the Watergate affair, the public con­
science has been shocked into cognizance of the tra­
ditional sentencing leniency shown white-collar of­
fenders. Many would submit that the behavioral ele­
ments that distinguish one who sits behind a desk 
and illegally converts $15,000 to personal use, from 
his/her less sophisticated countet'part who forcibly 
demands the del ivery of the same amount into a gro­
cery bag-or who /tot/forcibly steals the sum (Le., 
larceny from a bank)-do not justify the widely dis­
parate sanctions that can attach upon conviction for 
the respective offenses.~o 

On the other hand, there is said to be considera. 
ble public toleration for white-collar offenders. 
They are often seen as simply the product of an over· 
exuberant and misdirected sense of the Protestant 
ethic,31 Certainly the resolution of either question­
the accuracy of the claims of public tolerance or the 
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1.00000 .84412 .23861 .18708 

1.00000 .15260 .20362 

1.00000 N.A. 
1.00000 

propriety of the statutory and operational distinc­
tion between blue-collar and white-collar offenses­
lies well beyond the intention of this analysis. The 
object here is to preface the analysis in this section 
with at least one perspective from which to assess the 
results of that analysis, 

Before proceeding, one important caveat to any 
conclusions of judgments that may be derived from 
this analysis should be well-noted. It was mentioned 
at the outset of this discussion that embezzlement 
was marked by a uniqueness not only of sentence, 
but of offender attributes and procedul'Ul aspects, as 
well. It might well be that by virtue of the "unique­
ness" of embezzlement wifh respect to these sen· 

30Barring the felony-murder aspect of the Federal bank 
robbery statute and assuming the amount Involves more than 
$100. the maximum statutory prison term for bank robbery Is 25 
years If the offense involves an actual assault or the use 01 a 
dangerous weapon; barring an assault and/or the use or 
threatened use 01 a weapon. the offense 01 larceny from a 
bank stili carries a 10-year maximum prison term. The theft, 
embezzlement, or misapplication of the same 'amount (more 
than.$100) by a bank officer or employee carries a maximum 
sentence 01 only 5 years. 

A study 01 public attitudes toward one kind of White-collar 
offense-Federal pure food law violations-suggests that 
although the public would preler harsher penalties than those 
actually meted out by courts and administrative agencies, they 
would not penalize the offense on a par with sentences "tradl. 
tlonally Imposed In conventional criminal cases Invo'lvlng 
offenses like burglary. larceny, and so on." Newman, "Publlo 
Attitudes Toward a Form of White-Collar Crime" In G. Gels 
(ed.). Whlto Collar Criminal (New York: Atherton Press) 1968, 
pp. 287, 291, 

315ee, lor example, R. Quinney, Tho Problem of Crime 
(New York: Dodd, Mead and Co.) 1970, pp. 175·177. D. Suther· 
land, In White Collar Crime (New York: Dryden Press) 1949, 
suggests that the toleration of white-collar crimes Is highest 
among persons of the sama socioeconomic class as the 
offenders. 



tence-re(ated factors, bank embezzlement could 
properly be construed as a substantially different 
"event" than bank robbery. Even though the illicit 
behavior involved in the two offenses might involve 
very similar conduct, different kinds of people com· 
mit the respective offenses. The point is that as long 
as certain factors relating to the offender (e.g., crim­
inal record) and certain aspects of the manner in 
which the case is disposed of (e.g., by plea of guiltY)j 
are deemed appropriate to the determination of sen. 
tence,.';! then the conclusion must follow that the 
white-coUtu embet7.1el may be "appropriately" ac­
corded more lenient trelltment than a robber, though 
they may be guilty of very nearly the same conduct. 

A Profile of the Embezzler 

As the embezzlement offender profile shows 
(Table t I ), those traits that most stror!gly differenti­
ate embezzlers from offenders convicted of other 
focal offenses are factors that tend to be strongly 
associated whh sentencing patterns for the other 
offenses. For example, convicted embezzlers had the 
highest proportion of female offenders (43.4 per­
cent) and the lowest "mean" criminal record (.27) of 
all the focal offenses, two factors consistently corre. 
lated with lenient sentencing (See Table II). The 
processing of persons convicted of embezzlement 
suggests that they offer minimal "resistance" to the 
disposition process. That is. case disposition was 
speedy (the average interval from filing to disposi~ 
tion was 4.3 months); a relatively large proportion 
of cases (41.0 percent) were initiated by informlltion 
or waiver of indictment rather than by formal indict­
ment by a grand jury. Perhaps the most marked 
processing feature is the infrequency of formal con­
tests of guilt; 93.8 percent of all convktions were the 
product of guilty pleas; two-thirds of those pleas 
(68.4 percent) were original, unchanged pleas of 
guilty. Only for marihuana convictions was the pro­
portion of original concessions of guilt higher. A 
majority of embezzlement offenders also retained 
their own counsel (56.1 percent), second only to lar~ 
ceny offenders. 

With the possible exception of retention of pri­
vate counsel, each of these factors that so markedly 
distinguishes embezzlers from other offender groups 
studied was generally strongly related to decisions 

3~Of course, this Is not to concede the relevancle of either 
but only to point out to the logical ellect 01 their being Con­
$Idered relevant. Perhaps the practical Implication 01 each 
respective stElnce may halp 10 resolve the relevance issue. 

about both type lind length of sentence at the zero­
order level. Moreover, embezzlers' "scores" on 
these factors were in the "leniency" direction. Thus 
the fact that embezzlers clearly received the lightest 
sentences of those convicted of the eight offenses 
studied is not surprising. One in five (19.4 percent) 
convicted offenders was sentenced to prison in 1971; 
in 1964, the imprisonment rate was 11 comparable 
20.5. For those sentenced to prison in 1971, the 
mean muximum term of imprisonment waS slightly 
more thun I 1/2 years (19.9 months). 

Sentencing the Embezzler­
Difficult to Predict 

Consistent with the pattern mentioned carlier, 
embezzlement sentences, evincing the lowest mean 
sentence weight, were also the le(lst e:\;p/(tinable oj the 
faced ojfenses, III J 971, only J 1.8 percet/t oj' the 
VClriance in sentellce length could I)e c.'(plclincd, 

Because they accounted for so little vnriance in 
either type (Rl = .118) or length of sentence (R2 = 
.048), the predictor variables with the greatest 
effects on sentence are of limited practical impor­
tance. Yet, their uniqueness warrants a brief discus­
sion. The best single predictor of sentence type was 
the type of counsel representing the defendant. Con­
victed embezzlers who retained their own attorneys 
were much more likely to receive a sentence of im­
prisonment (26.5 percent imprisonment rate) than 
were their counterparts who were represented by 
court-appointed counselor who were not repre­
sen~ed at all (10.3 percent imprisonment rate). Sec­
ond to type of counsel in overall sentencing impor­
hnce was the offender's pri()r criminal record (R2 
change = .035). When the effects of both were 
removed, a conviction by jury trial (Rl change = 
.026) was the next best predictor of sentence type. 

As was the case with auto theft, the PAA solu­
tion (Figure 4) exhibits some interesting nuances in 
the overall sentencing pattern for embezzlement that 
were not revealed by the regression solution. Ac~ 
cording to the PAA solution, the factor that most 
strongly distinguished offenders who were sentenced 
to imprisonment upon conviction from those who 
were not was tlie method by which the offender was 
convicted. That is, at the zero-order level, a convic~ 
tion by jury trial versus some other means better pre. 
dicted type of sentence thM did type of counselor 
criminal record: 52.9 percent of nil embezzlement 
offenders convicted by jury trial (N:::: 34) were sen­
tenced to prison; fewer than one-fifth (17.9 percent) 
of their counterparts who were convicted by other 
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FIGURE 4 Predictive attribute analysis of type of sentence imposed for embezzlement at 
the national level, 1971 

NOTE: Percentage figures refer to the proportion of cases in respective "boxes" that were sentenced to imprisonment. 
Definitions of mnemonic terms appear in the Appendix. 

Total embezzle­
ment offenses 

1 

: 
19.4% 

... 

Method of con-
viction d=.351 

Other 
! 
I , 
! 
I 

I 
i 

: 

17.9% 
t 
I 
\ 
: 

r-

Type of Counsel 
d=.165 

RCNS 
, 
! 
j 

I 
.. 25.1;% 

I 

1 
i 
: 
f 

N=414 

l-

Prior criminal 
record d=.297 
No record of 
incarceration 

... 23.2% 

N=366 

I-

Age d=.135 
Younger than 
30 

15.4% .. { 

N=143 

Method of con-
Sex vlction d=-.159 

Other Female 
I 

$.9% 1~.9% 

N=138 
CTRIAL 
0.0% N=5 

d=.156 

N=58 

Median Inierval 
Other I 

r 

from IIlIno to 
Race d=.294 disposition 

d::~.156 

30 and older White High 

\ , 
1 i 

Woo &.6% 
! 

Convlctiol'l rate 
d::.190 

Low 
10.0% I 

N=37 
High 19.0% 

N=21 
Plea rate 

d=-.340 

High 
) 

2.9% N=34 

Sex d=.151 

Male 
1 

N=756 I 
! i ~I J 

i ~'Of 
I"" 2 '0 r-I""I~' ,'4 '0 

28.9~/o 
i 4'11 Va 

1-1'" 29.4f/o 

.jTRIAL 52.9% 1,30 and older I 

. . N~34 60.0% N::25 ~ecord of . 
- incarceration 

Y-oUngor Ihan 30 • 52 9% N=17 
16.7% N::6 . 0 

Age d=.433 

N=325 

:- N::92 ! 
I I N::141 Female 
I . 

"'114.3°/~ .=:1 , , 
N=218 N=214 

N=49 

Method of case 
Other than Method of con-
White vlctinn d=.392 Initiation 0.0% N=4 Low CPLEA 71.4% d=.643 

~139;7~ r I \ I 
Jlm.LCI~¥'1 Other N=14 
64.3% N=14 N=73 "'132. % 
Other ... ~~-"",:,,:"""::, 
0.0% N=3 

N=59 

aCases reported in subcells may not add to the total number of cases because of missing values. 





means (N = 756) received a prison sentence. Neither 
type of counsel nor criminal record nt the zero-order 
level so effectively differentiated rute or imprison. 
ment: 26.S percent versus 10,3 percent of those with 
and without retained counsel. respectively. were sen· 
tenced to prison; likewise, only 34.1 percent versus 
17.8 percent of those with and without major crimi­
nnl records. respectively. incurrell prison sentenCes. 

An import~nt caveat must he noted as long as 
this study'S primary concern is with exploratory 
research and identificiltion of (any) factors strongly 
associated with sentence outcome; either mcthoc!­
PAA or regression analysis-and concomiuH'lUy, 
either measure of association-Somers' d or Pear~ 
son's r-is satisfactory. The same variables. 
although in a different order were associated with 
outcome in both the regression and PAA solutions.:l3 
If the concern is ordering the importance of factors 
associated with outcome, then, obviously. the par­
ticulal' method and measure used will be critical. 

It may be surprising to note the relatively minor 
role that the sex. of the offender appears to have 
played in the imprisonment of embezzlers. Oecause 
of the tendency of regression analysis to ignore pre. 
dictors about which the popUlation is quite skewed, 
if sex did, indeed bear It strong linear relation to the 
sl:mence decision. then the embezzlement popula­
tion would have been an ideal focus for the question 
because nearly one-half of those convicted for em­
bezzling were female. As Table 20 shows, at the 
zero-order, the correlation (r) between sex ur'Id sen­
tence type is as strong (Of the embezzlement group 
as for any other group except robbery offenders. 
Even so, type of sentence appears only marginally 
affected by sex, as Table 21 ulso clearly illustrates. 
Moreover, removing the effects of those variables 
that were more strongly relnted (at the zero-order 
level) to sentence type than was sex. shows that the 
marginal independent impact of sex is almost nil (R2 
change::: .017). rhe PAA suggests that although the 
sex of the offender did appear the most importt'lrtt 
determinant of imprtsonment for embezzlers at 
several levels (see Figure 4), its influence was consis· 
terttly subdued, the absolute value of its predictive 
power never exceed ing .160. 

33The explanation lies primarily In the different measures 
of association upon which the two c:pprOliohes rely. Somers' d, 
the $tatlstic used In the F'AA solution. Is much mote sens1tive 
to skewed distributions than Is Pearson's product moment 
coefficient (I') upon which regression primarily relias. 

TABLE 20 Pearson correlation (r) be-
tween sex and sentence 
outcome 
for all eight focal offenses and 
for each focal offense at the 
national level) 1971 

Sentenco Sentence Sontence 
Ollooso typo longth wolght . 
All eight 
focal offenses .179 .066 .132 

Robbery .316 .201 .319 

Auto theft .100 .026 .Oa8 
Larceny .027 .095 .054 

Counterfeiting .144 .060 .179 

Embezzlement .180 .090 .157 

Narcotics .125 .048 .102 

Marihuana .168 .041 .135 

Selective Serv· 
Ice -.045 .008 -.036 

TABLE 21 Cro$s .. tabulation of sentence 
type by seX of offenders convicted 
of embezzlement at the national 
level,1971 

Typuo! $gx 
sontence Male Female 
~,,,,,,"" 

Prison 25.1 % 1 0.9% N t::i 149 

Non .. 
prison 

(112) (37) 

74.9°/() 89.1 % N:::: 637 

(334) (303) 

N t:: 446 N = 340 N t:t 786 

Somers' d (asymmetrlo) :;;: .142 
rt::i .180 

Gamma =.466 
Xl It;! 24.5 (p < .001); Phi ~ .180 
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Maximum Prison Terms of Embezzlers­
Infrequent,but Variable and Virtually 
Unexplainable 

These observations about sentencing the em­
bezzler accord with three general themes: leniency. 
variability, unpredictability. Among the most strik­
ing features is the leniency of s~ntcncmg. For two 
different years. 7 years apart. four of every five of·· 
fenders convicted of embezzlement were sentenced 
to probation. The mean maximum prison term for 
the 2() percent who were imprisoned was only I 1/2 
years. 

Relative to that comparatively short mea/1 sen­
tence, however. maximum prison terms varied sub­
stantially. from) month to the maximum allowable 
5-year sentence. In fact. Table 5 shows that the 
standiml deviation of sentence weights (relative to 
the mean) for embezzlement is greater than that for 
any of the other focal offenses. Thus. despite the fact 
that embezzlement sentences imposed in 1971 were 
incompqrably short, they were also more variable 
(relative to the mean) than were sentences for any of 
the other focal offenses. 

At the same time, the predictive criteria used 
could explain very I ittle of the variation in the deci­
sion about sentence length. even less than for the 
decision anout type of sentence. Together, jury trial 
rate and time in>terval to disposition-the only sigw 

nificant predictors yielded by the regression solu­
tion-accounted for less than 5 percent of the total 
variation in prison terms. 

In this regnrd, it is interesting to note that prior 
criminal record-of principal importance in the sen· 
teneing of offenders convicted of more serious 
offetlSes-explilins ve(y little of the length of im­
posed prison sentences. One reason. no doubt. is that 
so few convicted embezzlers had any kind of major 
criminal record i even for those who did, sentences 
were not overwhelmingly harsher. About one in six 
persons (17.8 percent) with a minor or with no crim­
inal rc-.;urd was sentenced to prison; two in six (34.1 
percent) with a major record were incarcerated. Ta­
ble 22 illustrates that the zero-order effect on sen· 
tence of an offender's I'ecord was ulmost negligible 
for those convicted of embezzlement; for most of the 
other focal offenses, it is much more critical. Simply 
put. tile bases for tlte .\'(Iri(l/ioll ill sentcllces imposed 
against persons convicted (~r embezzlement are 
unknown. Whether those variations cun be 
systcnHltically explained or whether they are simply 
random must be the object of SUbsequent studies 
employing different or more reOned predictors. 
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TABLE 22 Pearson correlation (r) be-
tween prior record and sen-
tence outcome for all eight 
focal offenses and for each 
focal offense at the national 
level,1971 

Sentence Sentence Sentence 
Offense type length weight 

All eight 
focal 
offenses .420 .235 .396 

Robbery .243 .243 .330 

Auto theft .419 .265 .434 

Larceny .409 .243 .393 

Oounterfeiting .348 .255 .357 

Embezzlement .172 -.002 .146 

Narcodcs .216 .257 .327 

Marihuana .180 .201 .228 

Selective 
Service .110 -.042 .079 

Drug Offenses 
Drug offenses were included in this analysis for 

n variety of reasons. A principal consideration was 
their substantive importance to the crime picture at 
the State and local as well as the Federal level. In 
the last decade, the numb-er of d rug cases d i~posed of 
In the Federal courts has surged. Figure 5 shows that 
the Federal drug·related judicial workload 
multiplied well over three-fold from t 964 to 1972, a 
considerable part of that growth being the product 
of the sudden inn ux of Fe~4eral marihuana cases dur­
ing the same period. 

Another feature that makes drug offenses wor­
thy of study relates to the controversy that surrounds 
the attempt to regulate drugs via criminal sanction. 
In some places, the debate over decriminalization of 
marihuana has resulted in the reduction of simple 
possession of small amounts of the drug from felony 
status to the level of a violation on a par with minor 
traffic offenses. 34 At the same time that State 
statutory penalties are being reduced, actual 
penalties imposed against persons convicted of 

~4The Oregon, California, Alaska, Maine, and Colorado 
legislatures have done precisely this. 
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FIGURE 5 Disposition of defendants charged with Federal 
drug offenses, 1945 to 1972 

NOn:: These figures exclude the District of Columbia, the Canal Zone, 
Guam, and the Virgin Islands. All "narcotic" offenses include both 
narcotic and marihuana offenses. "Marihuana" offenses include 
only violations of the Marihuana Tax Act. Beginning May 1,1971, 
figures include persons charged under the Drug Abuse and ?re­
venUon Act of 1970. 
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marihuana offenses at the Federal level also appear 
to be decreasing in severity, even though statutory 
penalties have remained essentially unchanged. 
Figures 6 and 7 illustrate that in the decade from 
1960 to 1970, both the imprisonment rate (Ind the 
mean maximum term of imprisonment for Federal 
marihuana offenders dropped sharply. 

De'lpite the evidence of decrirninal ization of the 
offense Hnd the increasing leniency being accorded 
convicted marihuana offenders, the liberalizing 
trend has not been manifested across the board. 
Figure S shows that the same IO.year period ex­
hibited a drastic increase in the number of defen­
dants who wer.e processed in Federal courts for 
alleged marihuana violations. If decriminnlization 
and its concomitant implication of sentence leniency 
is a reality, then it could be that judges nre more sen­
sitive to public opinion than are prosecutors. 
However, many factors might exp[nin the appnren't 
discrepancy; hence, explnnations offered in the ab­
sence of additional information must be regarded as 
conjecture. 

Figures 5 through 7 show that the trends charac­
teristic of marihuana offenses apply only partially to 
crimes involving "hard" Of narcotic drugs. Yet, the 
debate over decriminalization of narcotic drug 
offenses is certainly as enthusiastic, if not as per­
suasive, as that involving marihuana.)S The 10-year 
decrease in imprisonment fate and mean sentence 
length for narcotics offenders is evident, though not 
as pronounced as for persons convicted of less 
c;erious drug offenses. Furthermore. whereas the 
nurnber of persons processed for marihuana offenses 
has been increasing since 1964, only recently (i.e .. in 
1971 and 1972) was there a comparable influx in the 
number of the more serious drug offenses disposed 
of at the' Federal level. • 

The systematic study of any controversial 
phenomenon can serve several important functions: 
to inform the debate and possiple policy decisions 
that may be generated therefrom; to cast light on un­
detected problems that may not otherwise have 
emerged; to test practical and theoretical assump­
tions under which advocates of both sides might be 
laboring: and to assess how certain areas of pub! ic 
administration. for example, sentencing, might be 
affected by controversy, in general. 

Crimes involving. drug offenses also offer a 
means to explore the impact of mandatory sentenc-

35See, for example, E.Sohur, Crlmos Without VIctims 
(Englewood Cliffs, N.J.: Prentioe Hall, Inc.) 1965, pp. 130-164. 

36 

------------"------- ~---~--

ing provIsIons-an issue of compelling interest.36 
Depend ing prim arily on the nature and extent of any 
prior drug involvement on the part of the offender, 
the mandatory minimum sentence for drug offenses 
ranges from 2 years to 10 years. For any narcotic or 
marihuana offense for which the penalty is not 
specifically stated in the section defining the 
offense,)? or in any case if the offense is the of­
fender's second or subsequent drug-related offense, 
then the suspension of sentence or the im position of a. 
sentence of probation is prohibited: imprisonment is 
mandatory • .lH Furthermore, if the offense did 1101 in­
volve an unauthorized drug sale or transfer and no 
specific penalty is otherwise provided, the term of 
imprisonment may be no less than 2 nor more than 
10 years: if it is the offender's second Federal drug­
related offense, the term is no less than 5 nor more 
than 20 years; for the third such ()ffense, the penalty 
is a mandatory prison term of no less than 10 nor 

360nly one other very small class of offenders studied 
faces a mandatory minimum. Any person who, in committing 
or escaping to aVOid apprehension for the commission of 
Federal bank robbery (18 USC § 2113), or who, In escaping 
from arrest or confinement for the same, kills or kidnaps any­
one, faces a mandatory 10-year minimum prison term. The 
original provision that such an offender could be sentenced to 
death, if such were directed by a jury verdict, was held un­
constitutional. Pope v. U.S. 392 U.S. 514 (1968). OutSide of 
these offenses, mandatory minima are quite rare In the Federal 
code. 

Various groups have speculated about the Impact of 
mandatory maximum and minimum sentenoe structures on 
sentence "disparity." The Model Penal Code, op. cit., asserts 
that the mandatory maximum reduces "disparity" In sentences 
imposed. Defining "disparity" differently, that Is, as variation In 
prison time actually served, framers 01 the Model Sentencing 
Act. on the other hand. maintain that disparity Is best 
diminished by the elimInation of minimum sentences. 
Although data do not allow a direct test of the accuracy of 
either proposition, this analysis does suggest that sentences 
Imposed for offenses carrying mandatory minima are more 
systematic. that Is, predictable, than sentences lor offenses 
carrying no statutory minimum reqUirement, although the 
former were not necessarily lass variable in absolute terms. 

37Drug-related offenses for which penalties are specified 
are 'rllie: moreover, such offenses are generally only 
peripherally related to drugs. For example, the penalty for the 
use of an'y communloatlon facility in tho ccmmlsslon or at­
tempted commission of any drug oHense or 01 any conspiracy 
to commit any druQ offense (defined elsewhere) Is specified: 
no less than 2 nor more 'han 5 years 01 Imprisonment [18 USC 
§1403(a)J. Similarly, specific penalties are provided for 
offenses Involving the illegal Introduction 01 narootic!; Into 
drug treatment facilities (10·year maximum), the escape or at· 
tempted esoape from such a facility (S·year maximum) or the 
aiding or (.bettlng of an escape from such a faCIlity (3·year 
maxlmun'l) In 42 USC 9'261(a), (b), and (c), respectively. Thus, 
the disclaimer "an offense for which no speolflc penalty Is 
otherwise provided" exoludes very few cases from the man. 
datory Imprisonment reqUirement. 

3826 USC § 7237(d). 
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vention Act of 1970. 
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FIGURE 7 Mean length of prison sentence for persons con­
victed of Federal drufJ offenses, 1945 to 1972 

NOTE: These figures exclude the Dlstric;t of Columbia, the Canal Zone, 
Guam, and the Virgin Islands. All "narcotic" offenses Include both 
narcotic and marihuana offenses. "Marihuana" offenses Include 
only violations of the Marihuana Tax Act. Beginning May 1, 1971, 
figures include persons charged under the Drug Abuse and Pre­
vention Act of 1970. 
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more than 40 years. If the offense involved the il­
legal sale or transfer of narcotics or marihuana and 
the offender has no prior Federal drug convictions, 
the penalty is a mandatory term of imprisonment for 
no less than 5 nor more than 20 years. I f the sale was 
a s<:lcond or subsequent drug offense (the first not 
necessarily involving sale), or the offender was 18 
years of age or older at the time·of the offense and 
the buyer or receiver W1(.S less than 18, or if the of­
fender was 18 years of age or older and the offense 
consisted of a conspiracy to sell a narcotic drug or 
marihunna to a person who was less than 18 years of 
age, then the penalty is a mandatory minimum 
prison term of 10 years with a maximum of not more 
than 40 years. 

The impact of mandatory sentencing p"ovisions 
on sentences has been marked, as exhibited in Figure 
7, which presents the annual mean sentence length of 
persons convicted of narcotic drug and marihuana 
offenses for the period from 1945 to 1972. The man­
datory provisions just di~cussed became effective at 
the beginning of the 1956 fiscal year. [n that year, 
the mean prison sentence for drug offenses increased 
only slightly over the previous year. But the follow· 
ing year saw a staggering surge from the, 1956 mean 
sentence of 45.8 months to a 1957 figure of 66.0 
months. Not until 1971 did the mean sentence for all 
drug offenses drop to less than 60 months. In 1972. a 
decade and a half after the I.;nactment of the man­
datory provisions, the mean term of imprisonment 
still remained above the 1956 mark.39 

Both types of drug offense have been included in 
this study to allow an assessment of differences in 
both offender profile and the official judicial 
response to them. Too often, conclusions are drawn 
about the handling of "drug" offenses and "drug of­
fenders," when it may be altogether inappropriate to 
treat marihuana and narcotic offenses 
homogeneously. By examining these two offense 
groups separately, this analysis will explore the ac­
curacy and utility of aggregating a multitude of per­
sons convicted of both major and minur kinds of 
drug.related crimes into a single "drug offender" 
group. As already discussed. for example, 
marihuana offenses are moving more speedily and 
convincingly toward nonincarcerative sentences and 

39The rate of ImprIsonment for drug offenses was ap­
parently already so high In 1956 that the mandatory Imprison­
ment clauses effected no appreciable Increase In the propor­
tion of drug offenders sentenced to prison. The statutory 
change seems to have principally affected the duratfon rather 
than the Imposf/fon 01 imprisonment. 

shorter prison terms than are crimes involving the 
harder narcotic derivatives. 

Indeed, the "drug offender" population reveals 
considerable and extensive differences in the respec­
tive 1971 profiles for marihuana and narcotics of­
fenders. Marihuana offender.s wer.e much younger, 
averaging 26.2 years of age, than persons' convicted 
of narcotics offenses involving heroin, morphine, 
opium, and addictive derivatives thereof (mean age 
32.5). The "hard narcotics" group also had a much 
larger contingent of those other than white (29.2 
percent) than did the mnrihunna group tI 0.5 pel"'­
cent). Finally. and most importantly, hard narcotics 
offenders had more serious criminal records (mean 
record = 1.53) on the average than did marihuana 
offenders (mean record = . 79). 

Examining the processing of the two types of of· 
fenders makes one distinction abundantly clear: the 
"resistance" of those eventually convicted of 
offenses involving hard narcotics vis·a-vis the rela­
tive ease of disposition of those convicted of crimes 
involving marihuana.4o Marihuana convictions were 
generally initiated by information or waiver of in­
dictment (55.0 percent) and were overwhelmingly 
effected by original (73.6 percent) or changed (17.9 
percent) pleas of gUilty. Fewer than 1 in 10 (8.5 per­
cent) was the product of a trial conviction. The mean 
time from filing to conviction was only 3.1 months­
the briei.:st of any of the focal offenses. 

Convictions for hard narcotic violations, on the 
other hand, took almost twice as long-5.2 months. 
Most narcotics cases were initiated by formal indict­
ment (67.7 percent). Only 8 in 20 (39.5 percent) of­
fertders ::onceded their guilt outright; 7 in 20 (33,7 
percent) changed their pleas to "guilty," About 5 in 
20 (26.8 percent) were convicted by trial, most of 
those by jury trial. Few other Federal offenses evince 
so high a rate of jury trials. 

As noted earlier, F'ederal sentencing statutes 
hardly distinguish marihuana from the harder nar· 
cotic drugs because both generally carry identical 
maxima (as well as mandatory minima, where ap­
plicable). Yet judges do appear to distinguish the 
two types of offenders, at least with respect to sen­
tence severity. Narcotics sentences ranked among 

4oCompared with the other local offenses. the narcotics 
offender profile displayed no marked differences except for 
slightly higher than average trial conviction and retained 
counsel rates, The marihuana profile, however, diverged sub­
stantially Irom the national mean on most 01 the attributes and 
In the direction that would suggest that convicted marihuana 
offenders offered less resistance to conViction than offenders 
conVicted of any of the other focal offenses. 
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the highest for all Federal crimes (sentence weight = 
18.H). Marihuana on the other hand, ranked firth 
among the focal offenses in 1971 (sentence weight = 
7.0). Three-fourths and two-fifths of each group, 
respectively, were sentenced to imprisonment in 
1971; the term for the two drug groups ranged from 
a mean maximum of 3 years for marihuana to 7 1/2 
years for narcotics offenses. 

I n I ight of the sharp contrast between the 
constituencies of, the manner of disposition of, and 
the severity of sentences imposed against the respec­
tive drug offender popt,lntions. their COIllIW/'{/bility 
with respect to the overall predictability of and op­
timal predictors of sentence outcome is remarkable. 
These findings suggest a real..t....albeit tacit-policy 
underlying the sentencing of drug offenders, 
especially considering that the patterns were essen­
tially comparable for both years studied. 

In the first place, variations in sentences im­
posed for the two drug offense groups proved more 
explainable than for any of the other focal offenses 
stud ied in 1971: R 2sentence weight = .419 for narcotics 
offenses; R2,entence weight = .310 for marihuana 
offenses.41 Type and length of sentences imposed for 
drug offenses were proportionately less predictable 
than sentence weight, as was typical of all the 
offenses. But even at the different specific decision 
points, drug offenses remain among the most predic­
table. 

Even more remarkable was the consistency in 
predictors of sentence outcome for drug-related 
offenses. The regression solutions summarized in 
Tables 23 through 26 indicate that both sentence 
decisions (type and length) for bot/I drug offense 
groups (narcotics and marihuana) appear primarily 
to be a function of the same factor-whether the de­
fendant pled guilty or was convicted by trial. 
Moreover, the impact ofa trial conviction was more 
pronounced with respect to the length of imprison­
ment incurred than it was with respect to the prior 
decision about 'whether to imprison: the zero-order 
correlations between a trial conviction and sentence 
length were r = .431 and r = .405 for marihuana and 
narcotics offenses. respectively; in contrast, the cor­
relations between a trial conviction and type of sen­
tence for the respective groups were r = ,287 and r = 
.319. 

When the effects .of method of conviction are 
controlled, the age of the offender emerged as the 
best predictor of imprisonment for both types of 

4tThe same was true for Engle's analysis of sentencing In 
the Philadelphia courts, op cit. 
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TABLE 23 Proportion of variance ex-
plained in type of sentence 
imposed 
for marihuana offenses at the 
national level, 1971 

NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 Change 

Trial 
conviction .287 .082 .082 .287 

Age .360 ,130 .047 .262 

Sex .389 .151 .022 .168 

TABLE 24 Proportion of variance ex-
plained in length of sen-
tences imposed 
for marihuana offenses at the 
national level, 1971 

NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 change 

Trial 
conviction .431 .185 .185 .431 

Indictment .502 .252 .066 .376 

Record .529 .280 .028 .201 

Conviction 
rate .540 .291 .012 .169 

drug offender: the older the drug offender the 
greater the likelihood of receiving a prison term.42 
Given a decision to imprison a drug offender, 
however, the age factor appears irrelevant to the 
subsequent determination of length of imprison­
ment. The length decision for both offense groups 
appears, instead, to turn on the prior record of the 
offender, as Tables 24 and 26 show. 

42Thls relation may be due to the Intervening Influence of 
criminal record. because older offenders are more likely to 
have a prior record (rAGE REC ::: .223 for marihuana; r ME REC '" 
.179 for narcotics). As noted earlier, the oxlstence of certain 
prior drug-related convictions may call for mandatory im­
prisonment. But, of course, because "record"-as measured 
here-refers to any prior convIctIons and not Just drug-related 
convIctions. it Is impossible to say what proportion of those 
with a prior record actually had any prior drug-related convic­
tions. 



TABLE 25 Proportion of variance ex-
plained in type of sentence 
imposed 
for narcotics offenses at the 
national level, 1971 

NOTE: See NOTE, Table 2. 

Independent Multiple R2 
variable R R2 change 

Unchanged 
plea .332 .110 .110 -.332 

Age .402 .162 .051 .284 

Trial 
conviction .433 .187 .026 .319 

Record .451 .204 .016 .216 

TABLE 26 Proportion of variance ex-
plained in length of sen-
tences imposed 
for narcotics offenses at the 
nationallev~I, 1971 

NOTE: See NOTE, Table 2. 

Independent Mullfple R2 
variable R R2 change r 

Trial 
conviction .405 .164 .164 .405 

Record .453 .205 .041 .257 

Retained 
counsel .491 .241 .036 .226 

Unchanged 
plea .514 ,264 ,024 -.358 

Indeed, the relation of prior record to sentence 
outcome for drug offenders assumes an interesting 
pattern, In the first place, for each of the drug 
offense groups, prior record was more strongly re­
lated to the length than to the type of sentence. In the 
second place, for both stages of the sentencing deci­
sion, record was more important to outcome for the 
presumably more serious narcotics offenses than it 
was for marihuana ot'fenses. Table 27 summarizes 
the pattern: as the case situation becomes more 
serious-that is, mOVing from the sentence type to 
the sentence length decision and from marihuana to 
narcotics offenses-the prior record of the offender 

TABLE 27 Pearson correlation (r) between 
prior record and sentence out­
come for drug offenses, con­
trolling for type of sentence de­
cision and type of offense at the 
national level, 1971 

NOTE: r represents th,e zero-order Pearson's Product 
Moment Co-efficient; R~ ohange represents 
the independent marginal proportion of vari­
ance explained by record after the Influence of 
other more powerful predictors have been 
controlled for. The statistics are taken from the 
figures summarizing the regression results. 
The arrows signify the pattern discussed In the 
text. 

Sentence 
type 

Sentence 
length 

Marihuana r ::: .180 » r:: .201 
(R2 change .010) (R2 change:::.028) 

/ 
Narcotics r :: .216 ----

(R2 change=.016) 

becomes increasingly critical to sentence outcome. 
The differences in the magnitudes of association for 
the four focal levels are not especially pronounced, 
but the overall consistency of the pattern does sug­
gest an interesting trend, 

Apart from method of conviction. age, and 
criminal record, other significant predictors of sen­
tence outcome do not exhibit broad patterns like 
those discussed above: rather. their impact tends to 
be more sharply focused on type of decision for one 
or the other drug offense. Sex, for example, emerged 
as a significant predictor only for the sentence type 
decision for marihuana offenders (R2 change = .022), 
In particular, one in six females (16.5 percent) as op­
posed to one in two males (45.0 percent) convicted 
for a marihuana offense was incarcerated, For nqr­
cotics convictions. on the other hand, sex was a 
much less salient predictor of imprisonment, as 
females were less likely (59.1 percent) than males 
(76,5 percent) to receive a prison sentence. 

The PAA results shown in Figures 8 and 9 are 
notable in their affirmation of the regression solu­
tions. Method of conviction clearly emerges as the 
most powerful determinant of sentence outcome for 
both offenses and for both types of decision (the 
PAA diagrams are not shown for the sentence 
length decision). With respect to the sentence-type 
decision. for example, method of conviction acts 
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FIGURE 8 Predictive attribute analysis of type of sentence Imposed for marihuana of­
fenses at the national level, 1971 

NOTE: Percentage figures refer to the proportion of cases in respective "boxes" that were sentenced to imprisonment 
Oeflnitions of mnemonic terms appear In the Appendix. 
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almost as a constraint on the decision about whether 
to imprison an offender convicted of either drug 
offense; in effect, a trial conviction was tantamount 
to a sentence of imprisonment for both marihuana 
nnd narcotics offenders: 90.8 percent of marihuana 
offenders convicted by jury trial were sentenced to 

42 

prison, compared to only 38.8 percent of those con­
victed by other means. Similarly, a remarkable 97.4 
percent of narcotics offenders convicted by trial 
(court or jury) were sentenced to imprisonment, 
whereas only 66.0 percent of their counterparts who 
pled guilty were met with such a stern response. 



FIGURE 9 Predictive attribute analysis of type of sentence imposed for narcotics offenses 
at the national level, 1971 

NOTE: Percentage figures refer to the proportion of cases in respective "boxes" that were sentenced to imprisonment. 
Definitions of mnemonic terms appear in the Appendix. 
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aCaS9S reported in subcells may nClt add to the total number of cases because of missing values. 

Even beyond method of conviction, the at­
tributes designated significant by the PAA solutions 
were comparable with those yielded by the regres­
sion analyses-the age lind sex or marihuana offend­
ers being important ~o the question of imprison­
ment, the age lind record of narcotics offenders 
being important to the same decision. 

In sum, the results convincingly suggest that 
despite the discrepancies in the populations of the 
respective "types" of drug offenders, sentences for 

drug offenders are among the most explainable of 
those imposed for any Federal offense. Additionally, 
drug sentences appear to turn more consistently and 
predominantly on method of conviction-to the near 
total exclusion of the offender's criminal record­
than do sentences for any other focl;i offense. 
Marihuana sentences were clearly more lenient than 
those imposed against hard narcotics offenders, but 
there seems to be I ittle difference in the nature of the 
criteria upon which sentences for the respective 
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offenses are based. Finally, because these observa­
tions were confirmed with respect to the 1964 data, 
as well, it is clear that some kind of tacit sentencing 
policy strongly distinguishes the treatment of drug 
offenders from others who are sentenced in Federal 
courts. 

Violations of the Selective 
Service Act 

Violations of the Selective Service Act were in­
cl uded principally because of the public controversy 
thal attended the enforcement of llH\t law:U Since 
the advent of the "Volunteer Army," of course, 
debate over the appropriateness and fairness of sen­
tences imposed against Selective Service violators 
has begun to subside. Yet studying the sentencing 
patterns that have characterized the official response 
to so controversial an offense may increase under­
standing of the implications that widespread pubtic 
debate may carry for criminal sentencing. 

In addition, focusing on Selective Service viola­
tions can add another dimension to the analysis of 
how sentencing patterns may vary for different kinds 
of crimes. Failure to re~iste\' or to report for active 
military duty constitutes a form of criminal conduct 
that is perhaps unique among offenses studied here. 
Whereas the victim-like the injury-of most other 
offenses is immediate. direct, and tangible, the "vic. 
tim" of the draft registe~ is amorpholls, the harm of 
the offense difficult to measure. At best. the victim 
might be society and the harm might be calibrated in 
some nondescript units ofnntional security or order. 
Whereas robbery, auto theft. counterfeiting, even 
embezzlement entail a culpable t\lld blameworthy 
state of mind, the violation of the Selective Service 
law is very often intended as a purposive statement 
against something-that is, war conscription­
believed to he even more culpable and blameworthy 
than the proscribed act. itself. Indeed, for Selective 
Service offenses. pr.ecisely the state of mind, more so 
than the conduct, may constitute the real offense 
against social order and elicit the criminal sanc­
tion.4.\ At any rate, granting the unique nature of the 

4;lProbably the most popular protest of the law is made In 
W. Gaylin's In Service or Their Country: War Resistors In 
Prison (New York: VIking Press) 1970. 

440f course, It Is axIomatic tMt there can be no crIme [f 
there 1$ no conduct. TM polrtt here Is merely that attitude Is 
more Integral to the vlolatlort of Selective Service regulations 
th£ln It Is to more conventional crimes. ThaI Is, the conduct IS a 
specific behavioral expression Of an attitude. For other 
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Selective Service violation. it will be interesting to 
discover the consistency in sentences 1m posed 
against draft offcndcl's. In the sume fashion. where 
consistent patterns do emerge. it will be interesting 
to note what specific criteria appear to be 
systematically employed in the determination orsen. 
tence. Doing so mny generate some hypotheses about 
sentencing patterns for controversial offenses that 
may lie on the borderline of the conventional notion 
or "criminal" conduct. 

Summary data on Selective Service offenders 
revenl that they are among the youngest (mean ag~ = 
23.6 years) and least delinquent (mean record = .36) 
of Federal offenders (Tuble II). Most interesting 
<md most conspicuous about their profile, however I 
is the resistance 'hey pose to COli victioll, their cases 
averaging 6.7 months from filillg to conviction. 
Nearly all. eventual convictions (92.1 percent) were 
initiated by grand jury indictment, compared to a 
national averuge of only 67.0 percent for the eight 
focal offenses. Pleas of guilty were relatively scarce, 
,\S only slightly over half (57.3 percent) of those con­
victed pled guilty to the charge, compared to ana· 
tional figure of RO.7 percent for all rocul offenses 
and 85.8 percent for all Federal crimes. 

The incredibly high proportion of trials and 
court trials is symptomatic of the Selective Service 
controversy. Assuming (1) that the individual 
philosophy of judges and/or juries plays a part In 
their respective determinations of guilt, (2) that 
judges' personal views about the Selective Service 
offense is instrumental in their ultimate sentencing 
decisions, and (3) that defendants perceive these ten­
dencies, then observations regarding the high trial 
'rate, the differential distribution of court and jury 
trials, and the differential conviction rates of each 
are given a sense of order. In the first place, a sub­
stantial proportion of persons charged with Selective 

offenses like robbE)ry or larceny. the state of mind only attends 
the conduct: It IS not so integral to the act as It Is with respect 
to Selective Service offenses. 

Aggregate data reported by the Federal 8ureau of 
Prisons tend to support the point that the state of mind-as 
much as conduct-constllutes the objectionable portion of Ihe 
"offertse." Speclflcally, In 1970, the phllosophlcal·theologlcal 
basis for one's conduct appears to have been relevant to the 
sentence one received, at least for white offenderS (78 percent 
of the lotal). Of whites sentenced to prison for Selectrve Servo 
Ice vIolations (N ::I 388), Jehovah's Witnesses (N "" 205) 
received conslderally shortel terms (mean"" 35.5 months) than 
"religious obJectors" (N ., 12; mean '" 41.4 months)' the 
balance of the white offenders (N '" 151) had a mean sent~nce 
ot 39.7 months. 

Statistlc$ from Federal 8u'eau of Prisons, Statistical 
R(lport, Fiscal Vears 1969 and 1b70 (Washington. D.C.: U.S. 
Department of Justice) Table A·3, liP. 24.25. 



Service offenses-nearly one in four (22.9 per~ 
cent4~)-exercised the right to be formally tried in 
court on the issue of guilt. Their individual deter­
minations of where to contest tbe issue. befme a 
judse or n panel of citizens. is also quite revealing. 
especially considering tbe respective success rates of 
defendants going the two routes. Jury trials far out· 
number court trials for most offense groups. Yet per­
'sons ch(lrged with Selective Service offenses over­
whelminglyopted for court ruther than jury trials-
19.1 versus ;\.9 percent of all Selective Service de­
fendants disposed or in 1971. Indeed. the discrepan­
cy appears to have been the product of a rational 
choice; conviction rates for court trials (6 t. 7 per­
cent) vis-a-vis jury trials (83.5 percent) for Selective 
Service offenses suggest that judges may be more 
easily persuaded of the "innocence" of these offen­
ders than arc juries.'lC, 

Indeed. that judges do entertain quite varying 
attitudes about this offense and that these differences 
are renected in their decisions is the concl usion of a 
recent investigation of sentencing in the Southern 
District Of New York.47 Table 28 presents the results 
of an analysiS of type of sentence imposed by in .. 
dividual Soutbern District judges in Selective Serv­
ice cases disposed of in the 3 yenrs from 1970 to 
1972. Clearly. the determination of type of sentence 
imposed against Selective Service offenders varied 
widely by individual judge. Especinlly when a judge 
consistently sentenced such offenders to prison or 
probation. decisions might rensonably be suspected 
to be the function of some general attitude about the 
nature of the Selective Service offense or offender. 
The com binatiol1 of the~e observations, incl uding 
the unusually high proportion of court rather than 
jury trials. suggests that Selective Service offenders 
and. in a broader sense. persons charged with con­
troversial offenses might be inclined to "shop" for u 
judge (at least where that practice has not been 
proscribed by the random assignment of cuses). 

Sentences imposed for Selective Service offenses 
on a national level exhibit several patterns. First, 
sentences are generally lenient. relative to the other 
focal offenses. One in three Selective Service offen-

4SAdministrallve Office of the U.S. Courts. Federal 
OUenders In Unltod Stales District Courts-1971 (Washing. 
ton, D.C.: U.S. Government Printing Office) 1973, Table 5. p. 41. 

4~ln fact, aggregate data on major Federal offenses Indi. 
cote the! the court and jury trial conviction rates for SeleOtive 
Service oHenders are the lowesl and second highest respec· 
lively for the 21 categories of major Federal crimes. Ibid. 

41Seymour, "1972 Sentertcing Study for the Southern Dis­
trict of New Yor~'" N.Y.S.B.J. 163, Hi6 (April 1973). 

TABLE 28 Rate of imprisonment for 
persons convicted of Selec-
tive Service offenses 
In Southern District of New 
York. 1970~72 

Percent sentenced 
Judgo to prison 

1 100 (N = 10) 

2 100 (N :::; 1) 

3 80 (N::: 5) 

4 75 (N =4) 

5 60 (N:::; 5) 

6 60 (N:::; 5) 

7 57 (N == 7) 

8 50 (N =4) 

9 50 (N =2) 

10 50 (N:::; 2) 

11 50 (N =2) 

12 40 (N = 5) 

13 40 (N = 5) 

14 33 (N::: 9) 

15 33 (N=6) 

16 33 (N::: 6) 

17 15 (N::: 13) 

18 0 (N = 6) 

19 0 (N =4) 

20 0 (N =3) 

21 0 (N:::; 2) 

22 0 (N::: 2) 

23 0 (N = 2) 

24 0 (N ~ 1) 

25 0 (N = 1) 

Source; Seymour. "1972 Sentencing Study for the 
Southern District. 01 New York," N.V,S.B.J. 163, Exhibit 
e, p. 166 (April 1973). 

ders was sentenced to prison in 1971, with a mean 
term of slightly more thnn 2 years (26.4 months). 
Second, the decision relating to type of sentence was 
found to be quite vnrinble relative to the menn (V == 
1.42) of the focal offenses; only embezz.lement ex­
hibited more variability in sentence type. Thir.d, the 
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:.elltence length decision showed very little relative 
variability (V = .60); only for robbery was there less 
variability in the length of sentence. 

The discussion of the controversy that attends 
Selective Sel vice cases and the implicati'on that sen­
tencing practices often turn on high Iy personal 
judicial attitudes about the offense suggest that not 
much of the variance in sentence is explainable, nor 
does much of the explainable variance turn on fac. 
tors relating to the offender. Such is precisely the 
case, liS Table 29, which presents the zero-order cor­
relations between the pred ictor and criterion vada· 
bles, confirms. 

Imprisonment of Draft Evaders 

Method of conviction is the only factor bearing 
a notable relation to type of sentence lit the 'zero­
order (r = .261). Controlling for whether the of· 

fender was convicted by trial or by plea of guilty, 
type of trial emergcii as the next best and only other 
significant predictor (R2 chllnge = .017; table not 
presented ). 

At the first break, PAA (Figure 10) affirms the 
regression output: method of conviction was the best 
single predictor of outcome for Selective Service 
violators. Whereas only 29.9 percent of those con­
victed by plea Of court trial were sentenced to 
prison, ajury trial conviction more than doubled the' 
chances of imprisonment (65.9 percent). Figure 10 
also exposes the subtle and otherwise unnoticeable 
impact of type of counsel. age, and record in deter­
mining whether a draft law offender was sentenced 
to prison. Among Selective Service violators con­
victed by jUiY trial, those who had defended them­
selves fared considerably poorer (100 percent were 
sentenced to prison) than did their counterparts who 
had some kind of legal representation (62.7 percent 
were sentenced to prison). 

TABLE 29 Pearson correlation (r) between variables and sentence outcome 
for Selecttve Service offenses at the national level, 1971 

Predictor Sentence Sentence Sontence 
variables type longth weight 

Indictment .014 .069 .038 
Waiver .051 -.034 .028 
Interval .013 -.050 .007 
Unchanged plea --.127 -.064 -.136 
Changed plea -.160 -.132 -.175 
Oourt trial .145 -.048 .123 
Jury trial .215 .263 .291 
Trial .261 .156 .283 
Assigned counsel -.010 -.103 -.029 
Retained counsel .016 .016 .014 
No counsel -.008 .142 .025 
Sex -.045 .008 -.036 
White .086 -.134 .050 
Black -.075 .134 -.040 
Record .110 -.042 .079 
Age -.032 -.012 -.042 
Criminal dispositions 

per Judge .0.74 -.065 .035 
Median Interval -.133 -.108 .... 148 
Dismissal rate -.023 ·~.261 -.084 
Jury trial rate .047 .231 .083 
Conviction rate .038 .251 089 
Juror uSage index .010 .042 .060 
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FIGURE 10 Predictive attribute analysis of type of sentence Imposed for Sele~tive Service 
offenses at the national level, 1971 

NOTE: Percentage figures refer to the proportion of cases in respective "boxes" that were sentoncod to imprisonment. 
Definitions of mnemonic terms appear in the Appendix. 
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For those convicted by other than jury trial, age 
was the strongest determinant of outcome, younger 
draft offenders (less than 30 years old) being much 
more likely to receive imprisonment (30.1 percent) 
than their seniors (30 or older), of whom only 6.7 
percent were sent to prison . .lX Whereas convicted 
Selective Service offenders were notably record·free 
(mean record::: .36; national mean record::: I.S 1), 
record did appear to influence sentence outcome 
among youths convicted by other than jury trial; 
draft offenders with a record of any prior incarcera­
tion were twice as likely to go to prison (49.1 per­
cent) us those with no such rccorn (27.5 percent). Of 
those with no record of incarceration, mcthl)l\ of 
conviction again emerged significant. This time con­
viction by court trial was the mOSl salient predictor 
of outcome: 4\.4 percent of the group who were con­
victed by court trial were imprisoned: only 19.0 per­
cent of their counterparts who pled guilty were sen­
tenced to prison. 

In sum, the type of sentence imposed on Selec­
tive Service violators was not only extremely vari~­
ble. hut that variation was also particularly difficult 
to explain. Less than 10 percent (R2 ::: .085) of the 
variance in sentence type at the national level in 
1971 could be explained in terms of the predictors 
used here. 

Sentence length was notably less variable than 
the determ ination of sentence type but was not sub­
stantially more predictable (R2 =.153). Table 29 in­
dicates thut for sentence length. as for sentence type, 
few predictors bear any strong zero-order associa­
tion with sentence outcome. In fnct. the method by 
which the offender was convictec.l proved to be the 
fnctol' most strongly correlated to both the type and 
lengt.h of sentence. 

Once method of conviction is controlled. the 
residual variation in sentence length is cUfficult to 
explain. Furthermore; the predictors of' the resitluul 
relate neither to the offender nor to the specific 
method of conviction. Rather. they characterize the 
judicinl district in which the offender WIIS convicted. 
tending to confirm the proposition that not only sen­
tences, but indeed, sentencing philosophies differ 
geographicully. Particularly for Selective Service 
offenses, it appears that the sentence may not be so 
much 1\ function of what the offender hns done or 

~elt is quite possible that age Indicates something about 
the nalure 01 behavior constituting the offense, for example, 
aiding and abetting an evader. as opposed to the acl of eva­
sion, Itself. Such an age.related distinction in conduct might 
well justlly a different judicial response. Of course. absent 
more detailed data, It cannol be known II such is the case. 
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even of who he is, '\S it is a function of the district of 
sentencing. In adc.lition, Table 29 shows that two 
court-related measures-the proportion of all dis­
positions in the convicting jurisdiction erfected by 
case dismissal (r == -.261) andthe ratio of jury trials 
to all trials held in the distric.! (1' = .231 )-are nearly 
as highly related to sentence length as is 'method of 
conviction (r = 0263) at the zero order. Removing the 
effects of a jury trial convictioll. each still explains 
some orthe residual variation: R2 change= .065 and 
.019, respectively. 

I n interpreting these results, one must recall that 
the district measures rclate to the total business of 
the court in a year; they are non offense-specific. 
Thus, a high "dismissal rnte" does not necessarily 
mean that a district dismissed a large proportion of 
Stllc'ctive Stlrvice offenders. only that it dismissed a 
large proportion of its total caseload. Consequently, 
conclusions about the significnnce of district 
measures must remain tentative. The negative rela· 
tiOll between sentence length and dismissal rate indio 
cated that the larger the proportion of defendants 
dismissed in the district where a Selective Service of· 
fender was convicted, the shorter the maximum term 
of incarceration. This pattern might suggest an un­
derlying district-wide conciliatory attitude that 
spuriously manifested itself in both a hi8h overall 
dismissal ra~e and low ITlnximum terms for Selective 
Serv ice offenders. However. such conjecture exceeds 
the limits of the data. 

Surnmary 
Because this analysis addressed sentencing from 

so many perspectives at once, findings are not as 
easily summarized as one might wish. What was true 
about sentences im posed for the eight focal offenses 
was not necessarily true for each of the offenses sepa­
rately. In fact, both the predictability and the pre­
dictors of sentence outcome varied according to the 
particular offense nnd to the specific sentencing 
decision Involved. Despite the marked variability in 
findings. however, some general observations and a 
few individual patterns are particularly notable. 

Perhaps the most important single discovery is 
that, through multiple regression analysis, a substan­
tial portion of the total variation in sentences im· 
posed in 1971 for the eight Federal offenses studied 
was explained. The implication of this finding is ttt 
least twofold. First, at the aggregate national level, 
sentences appeal' to turn fairly consistently and 
uniformly on n number of identifiable. quantifiable 
factors; where this is true, charges of judicial cpprice 



would appear to be unfounded. At the Sl\lM time, the 
formal routinization of certain sentencillg criteria 
appears less remote than seemeu probable. Not· 
withstanding the significance of this notable level of 
preuiction, however. nearly half of the total varia­
tion in sentences remains to be explained (lfter the 
effects of such weighty factors as the offense, the 
prior criminal record of the Mfender. and the 
method of conviction have been considered. 
Research must continue to explore the correlates of 
this residual by including other varinblc$ (e.g .• ago 
gravating and/or mitigating circumstances of the 
ommse, the defendnnt's socioeconomic stalnding nod 
psy<cllological stability) and by refining the defini.· 
tion of other factors like prior criminal record to 
reflect subtle but important aspects of factors 
already known to be important to sentencing. 

It lias been noted that consistency is vacuous as 
an end in itself, that the bases of whatever uniformity 
might characterize sentencing must be both proper 
and relevailt considerations. In this regard. the fae::· 
tors that appeared most strongly related to sentence 
outcome at the aggregate national level are 
generally-though not universally-accepted as ap­
propriate to the determination of criminal sentence. 
The conviction offensc wns overwhelmingly more 
important to sentence outcome, for exnmple, than 
any other factor included in the unalysis. Second was 
the offender's prior criminal record: third was con­
viction by jury trial vers'us some other method. Few 
\vould challenge the relevnnce or propriety of the 
offense or the offender's prior criminal record; 
method of conviction, on the other hand. is not 
altogether unassailable as a criterion of sentence 
outcome. Table 30 indicates that neithel' the level of 
pl'edictabil ity nor the nature of the predictors of s(!n~ 
tence weight remain constant, when the specific 
offenses are compared with the 1971 aggregate na· 
tional sentence-weight picture. Even at the aggregate 
level. for example, there is a significant difference in 
both the predictability and predictors of outcome, 
according to the particular nature of the sentencing 
decision being made-that is, whether the judge is 
nu\king the threshold determinntion <If wlrf!rlu!1' t)r 
not to imprison the offender or whether the judge is 
contemplating the lengt" of the term to be imposed. 
I n the first place, it is possible to explain remarkably 
less variation in whether an offender wns imprisoned 
(26.4 percent oCthe total) than in the lengths ofsen~ 
tences of imprisonment (49.9 percent of the total), 
though the same items of information were used in 
the analysis of both questions. 

I n the sl!cond place. the respective "in or out?" 
nnd "how long'?" decisions appear to turn on quite 
different criteria. The offender's prior record was 
correluted to the in·out disposition more strongly 
than any other single factor analyzed, followed by 
the comparatively negligible impact of a conviction 
by jury trial. and the conviction offense. In contrast, 
variation in the maximum terms of incarceration im~ 
posed wns almost wholly a function orthe offense in· 
volved; method of conviction explained only a 
marginal 2.4 percent of the tolnl vllriation. The OfM 
fender's record, the strongest single determinant of 
whetlter an offender was to be imprisoned, appeared 
to exert no independent systemntic effect on the 
lellgth of imprisonment. 

Moving from the aggregate to the offense­
specific findings, the patterns change in three impor­
tant respects. First. becaUSe offense was the strongest 
single predictor of variations in sentence weight, 
prediction levels drop markedly when the offenses 
nrc anulyzed individually: compared with an aggreg­
ate figure of 57.8 percent, the proportions of 
variance explained in sentence weights imposed for 
the individual offenses ranged from less than 10 per­
cent for embezzlement to slightly more than 40 per­
cent for narcotics offenses. 

Second, because offense was notably more im .. 
portant to length than to type of sentence, the 
offense-specific drop in prediction levels would be 
expected (correctly) to be more strongly marked for 
the sentence length decision thnn for the sentence 
type decision. Indeed, the bottom row of Table 30 
shows that the predictability of sentence type did not 
fall marked Iy with the disnggregation of offenses: 
compared to an aggregate prediction level of 26.4 
p~rcent, the offense-specific figures for half of the 
offen~es held closely around the 20 percent level. In 
contraSt, the predictability of sentence length 
decrci\sed t'mlll an aggregnte level fIgure of 49.9 per­
cent to offense-specific figures ranging from less 
than 5 percent (embezzlement) to slightly legs than 
30 percent (marihuaIH\). 

Moreover, whereas length of sentence was nota­
bly more predictable than lype of sentence when the 
offenses were aggregated, that pattern disappeared 
when the offenses were exanlined separately. In fact, 
for only half of the offense groups studied (counter­
feiting, narcotics. marihuanu, lind Selective Service 
offen~es) were variutions in the lengths of sentences 
more explainable than were variations in the types of 
senten.ces Imposed. For the other half (robbery. auto 
theft, larceny, nnd embezzlement) the pattern was 
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TABLE 30 I mpact of offense, offender, process, and court·rela(>ed variables on sentence outcome 
for offenders conv;.::ted of all eight focal offenses and for ea-:h focal offense at the national level, 1971 

Type of 
variable 

Offenso 
Process 

Offender 
Court 

Total 

NOTE;: The entries below refer to the percent of variance explained by the summations of offense, process !interval, Indictment, 
method of conviction, type of counsell, offender (age, race. sex, prior criminal record), and court (criminal dispositions per 
judgeship. median interval from filing to disposition. dismissal rate, jury trial rate. conviction rate. juror usage Index) 
variables with respect to outcome variables-sentence walght (SWT), semence type (ST). and sentence length (SU-for the 
ag~regate of eight focal offenses and for each of the offenses, considered separately. Here, as for other tables reporting 
regression results, variables that explained no more than 1 percent of the total variance In outcome were not Included in the 
results. 

Individual entries may not sum exactly to the respective totals of variance explained because of rounding. 

Offense 
All eight 

focal Auto Counter· Embezzle· 
offenses Robbery theft Larceny feiting ment Narcotics 

SWT ST SL SWT ST SL SWT ST SL SWT ST SL SWT ST SL SWT ST SL SWT ST SL 

4B.5 5.7 47.5 Not appll~able Not applicable Not applicable Not applicable Not applicable Not applicable 

3.5 3.1 2.4 6.3 7.0 3.B 2.B 2.9 5.2 2.B 3.9 4.1 5.9 5.2 6.7 1.3 33.4 15.0 22.4 

5.B 17.6 17.1 13.3 8.1 lB.B 17.6 7.0 16.4 16.7 6.9 14.3 14.0 B.2 2.3 5.2 - 8.6 6.B 4.1 

1.5 1.7 1.B 2.0 - 1.3 1.7 1.B 3.2 2.6 B.l 3.5 

57.B 26.4 49.9 26.0 20.3 13.7 23.5 19.6 9.9 21.9 21.2 11.6 21.5 16.7 22.2 7.5 11.B 4.B 41.9 20.4 26.4 

--------------~------~-------.---~--

Selective 
Marlhullna SarI/leo 

SWT ST SL SWT ST SL 

Not applicablo Not applicable 

22.1 B.2 25.2 12.1 B.5 6.9 

6.6 6.9 2.B 

1.2 3.2 B.3 

31.0 15.1 29.1 15.3 B.5 15.3 





the inverse: variations in type of sentence im posed 
were considerably more explainable than were 
variations in the lengths of prison terms imposed. 

Third, when offense is controlled, the relative 
effects of offender, process, and court-related varia­
b\.es are allowed to emerge, permitting an examina­
tion of the sentence impact of each type of criterion 
for different kinds of offenses and.for different types 
of decisions. Meaningful generalizations are 
difficult to make at this point, but a few are still 
possible. One striking pattern is clear from Table 30: 
(~f.fl!lIder I'ariables-age. r(/ce. se.':. alld prior Crilllil1((/ 
record-were more strollRly related to the type tha/1 to 
the length of sentence illlposed for every olle 0/ tire 
offenses stllciieci. Neither process nor court variables 
were generally found to be as strongly related to one 
or the other sentencing decisions. 

At the decision about whether or not to imprison 
an offender, offender variables (particularly crimi· 
nal record) are the best predictors of imprisonment 
for four offenses-robbery, auto theft, larceny, and 
counterfeiting. Process variables (particularly 
method of conviction) are the best predictors of im­
prisonment for the other four offenses-narcotics, 
marihuana, Selective Service, and embezzlement. 

It is interesting that the predictors assume an 
identical pattern with respect to the determ ination of 
the maximum term of imprisonment, as well. That 
is, offender variables are again the best predictors of 
outcome for robbery, auto theft, larceny, and coun­
terfeiting offenses; sim ilarly, process variables were 
of overwhelming import to the length of sentences 
imposed against both drug offender groups and were 
')econd on Iy to court-related factors as determ inants 
of sentence outcome for embezzlement and Selective 
Service offellders. The persistence of this pattern 
suggests· that the nature of the particular criteria 
responsible for sentence outcome turns more on the 
specific offense involved than on the type of decision 
being made. In short, for the more conventional 
theft-related crimes of robbery, auto theft, and lar­
ceny, and for counterfeiting, both the type and 
length of sentence appear to turn more on factors 
relating to the offender than on those factors 
describing the manner of disposition of the case. For 
both of the drug offense groups, for controversial 
Selective Service violations, and for white-collar 
crimes. the pattern appeared to be the inverse, pro­
cess-related factors bearing a stronger impact on 
sentence outcome than did factors describing the of­
fender. 

The significance and i'mplications of these find· 
ings will j of course, vary according to the perspec-

~~~~~--~~~~ ~---~------- -

tive and preconceptions of the reader. The generally 
low level of pred iction with respect to sentence out­
come for the individual o.lfenses, for example, might 
rekinDle doubts about the uniformity of sentencing, 
on the one hand. It is interesting that sentences im­
posed for the offenses that have generated the most 
controversy about whether criminal sanction was ap­
propriate at all-Selective Service violations and 
embezzlement offenses-proved the least predicta­
ble of all, perhaps reflecting the public uncertainty' 
about how to respond to these offenses.4'.1 In the same 
vein, the genern\ly low Ii!vets of prediction at the na­
tional level may indicate a lack of common princi­
ples to guide the imposition of sentence. 

On the other hand, one might prefer to withhold 
judgment on the uniformity of sentencing until the 
effects of additional factors have been measured and 
evaluated. No doubt, the circumstances surrounding 
each offense are responsible for some of the varia­
tion in sentences that are subsequently imposed. The 
extent to which such offense-related factors that are 
independent of the legal definition of the crime may 
systematically contribute to variation in sentences, 
as well as the impact of other offender variables, reo 
mains a question fot' future research. 

Whatever the implication of the predictability of 
sentences, the findings here strongly suggest that the 
specific factors upon which sentences have been 
shown to turn are not the same from one offense to 
another, nor, to a lesser extent, from one decision 
type to the other. The most powerful single determ i­
nant of whether a convicted robber was sentenced to 
prison or not, for example. was the offender's sex. In 
contrast, as noted above, both the type and length of 
sentence imposed for drug offenses were primarily a 
function of how the offender was convicted. The 
type of defense counsel proved to be the factor most 
highly correlated with whether an embezzler was im­
prisoned or not upon conviction; the proportion of 
jury to total trials ill the district where the embezzler 
was .convicted was the strongest single indicator of 
the maximum term of incarceration. 

The effect of the race of the offender-by its 
conspicuous ((bsence throughout the analysis-also 
warrants special attention. Moreover, where race 
did nppear to have some impact on sentence, it was 
not always to the disadvantage of the black offender, 

491n this regard. the contrasting high level of predictability 
of marihuana sentences is curious, given the intense con· 
troversy over that offense. It Is perhaps the mandatory 
minimum prOVisions that attach to drug ofrenses that lend 
such predictability to marihuana sentonces. 
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as the literature seems to indicate. Finally, in the few 
instances where the race of the offender did appear 
to affect sentence, the absolute magnitude of its im­
pact was negligible. 

This report has explored the relation of of­
fender, offense, process, and court-related variables 
to variations in the types and lengths of criminal sen­
tences imposed against offenders convicted in 1971 
of eight major Federal offenses. Subsequent reports 
will examine whether the national-level findings dis-

52 

cussed in this study change when the focus is nar­
rowed to the individual circuits and to the specific 
districts in which those offenders were actually sen­
tenced, exploring how the predictability of sentences 
(based on the factors introduced here) and the cri­
teria that underlie sentencing decisions may vary 
from one Federal jurisdiction to the next, and 
finally, whether and the degree to which they appear 
to change over time. 
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APPENDIX Independent Variables 

The mnemonic terms in parentheses in the 
detinitions below (e.g., ROB) have been used in 
some of the analytic reports in this series and in the 
source document from which these analytic reports 
derive. 

1. Offense. Each of eight offenses was dum­
mied and treated as an independent variable. This 
means that a variable was created for each offense 
and coded such that all persons convicted for that 
offense were assigned one value, e.g., 1, and all per­
sons convicted for any of the other seven focal 
offenses were assigned another value, e.g., O. These 
dummied variables included bank robbery (ROB), 
bank embezzlement (EMB), larceny from interstate 
commerce (LARC), counterfeiting (COUNT), auto 
theft (AUTO), Marihuana Tax Act (MARH), nar­
cotics (NARC), and Selective Service violations 
(SS). 

2. Age. The age of the offender at the time of 
sentencing was also reported. Where dichotomized 
in the analysis, age was broken so that about half the 
population would be in each category. The "young" 
category includes those under 30 years of age, the 
"old" includes everyone 30 years of age or older. 

3. Race. Only about I percent of all offenders 
were reported to be. neither white nor black. 
However, it was not known into which category-for 
practical or theoretical reasons-these individuals 
ought to be placed. Consequently, race was 
dichotomized as two variables: white/other than 
white and black/other than black. 

4. Sex. Sex forms a natural male/female 
dichotomy and was so coded. Other than individual 
offenders-that is, corporations and firm~-were ex­
cluded from the analysis, since they were quite rare. 

5. PI'lor Criminal Record (REC). Criminal 
record forms a natural ordinal scale. Least serious is 
"no record of prior conviction." Next is a "prior 
conviction which resulted in a nonincarcerative sen­
tence," for example, tine, probation, or suspended 
sentence. Third is a "prior conviction which resulted 
in an institutional commitment for a maximum of 
less than 1 year" (misdemeanor). Fourth is a "prior 
conviction and insti-tutional commitment under 
juvenile delinquency procedures."1 Fifth and most 

lOne might dispute the relatively high rank of a Juvenile 
record. But It must be realized that juveniles (under 18 years of 

serious is a "prior conviction resulting in imprison­
ment for a maximum of more than 1 year" (felony). 
When dichotomized, prior record was broken into 
record of incarceration (for those having been con­
victed and previously institutionalized for allY 
period of time) and no record of incarceration (for 
those having either no prior convictions at all, or a 
conviction that resulted in a nonincarcerative sen­
tence). 

6. Type of Counsel. Legal representation falls 
basically into one of three categories: 1) waived or 
no counsel (NOCNS); 2) assigned counsel, whether 
court-appointed or a public defender (ACNS); and 
3) privately retained counsel (RCNS). A simple 
counsel/no counsel dichotomy would not permit ex­
ploration of the possibly differential impact on sen­
tence of assigned versus private counsel. Therefore} 
each of the three categories was dummied 
(dichotomized) according to the presence or absence 
of the type of representation: counsei/no counsel, 
assigned counsel/not assigned counsel (the latter re­
ferring to defendants with retained counselor no 
counse!), and retained counsel/no retained counsel 
(the latter referring to defendants with assigned 
counselor no counsel). 

age at the time of the offense) 1) are generally committed for 
only the more s&rlous offenses and 2) are seldom Instltu. 
tlonallzed for their first conviction. For example, the Federal 
Bureau of Prisons' Statistical Report, FlsclIl Years 1971 and 
1972, Table B-15A, pp. 136-137, reports tPlat most Juveniles 
committed under the Federal Juvenile Delinquency Act 
(F.J.D.A.) had been convicted of auto theft (84 out of 280 
Juveniles, or 30 percent). drug offenses (30 out of 280, or 11 
percent), or robbery (22 out of 280, or 8 percent). Moreover, an 
annual statistical report of the AdminIstrative Office of the U.S. 
Courts, Federal Offenders in U.S. District Courts, 1971, 
reports that of the 261 youths who were received by prisons In 
1971 as F.J.D.A. commitments and for whom Information on 
prior record was reported, 189 (72 percent of the total number 
sentenced to prison) already had a prior criminal record (Table 
20. p. 58). 

Perhaps most salient to the severe scaling of Juvenile 
record Is that the Bureau of Prisons, op. cit., Table B-l6A, pp. 
142·143, reports that the mean maximum sentence length for a 
Federal Juvenile delinquent committed In 1971 was relatively 
substantial. Nearly three·fourths (203 out of 280) were commit­
ted for the duratfon of their "mlnorlty"-that Is, until they 
reached legal adulthood (age 21}, an Interval that averaged 
39.6 months. The average sentence of those committed for 
less than their minority was 22.7 months. By comparison, the 
average maximum term for a/l sentenced offenders received 
by the Bureau of Prisons In 1971 was 34.6 months. 

The point, In sum, Is that a record of prior Juvenile com­
mitment can be fairly viewed as more serious than a reoord of 
Inoarceratlon for less than 1 year. 
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7. Method of Conviction. One may be con­
victed in one of several ways: by an original 
(unchanged) plea of guilty or nolo contendere; by a 
plea of guilty· or nolo contendere after an original 
plea of not guilty; by a court or "bench" trial Uudge 
sitting without a jury); or by a jury trial. Because 
pleas of nolo contendere are relatively rare and are 
essentially pleas of guilty, the two' types of plea were 
not distinguished. As a result, four variables, each 
dummied in the fashion described above, were cre­
llted: unchanged plea of guilty (UPLEA)/other than 
unchanged plea of guilty, chang'ed plea of guilty 
(CPLEA)/other than changed plea of guilty, court 
trial (CTRlAL)/other than court trial, and jury trial 
(JTRIAL)/other than jury trial. Additionally, in 
order to explore the broader relationship of method 
of conviction to sentence, a fifth dichotomized varia­
ble, conviction by trial (TRlAL)/plea of guilty was 
created. 

8. Interval (INT). The interval of time elapsed 
from the original filing of the case to its ultimate dis­
position by the court (sentencing) is recorded in 
months. Where it was necessary to dichotom ize the 
time interval, the break was made so that the created 
categol'ies were approximately equal in size-3 
months or less/over 3 months. 

9. Method of Case Initiation. Two variables 
were dummied to describe method of case initiation: 
case initiated by indictment (INDICT)/other than 
indictment, and defendant waived right to formal in­
dictment hearing and consented to be charged by in­
formation (WAIVER)/other than waiver. 

The following district-related factors were com­
puted from 1971 data and were used on ly in the 
1971 analysis. 

10. Criminal Dispositions per Judgeship 
(CRDPJ). Criminal dispositions per judgeship 
refers to the number of criminal cases disposed of 
(including dismissals and acquittals)2 in a district, 

2The number of criminal dispositions was derived directly 
from the data tapes used in the analysis. According to that 
record. 47.945 cases were disposed of by Federal courts in 
1971. This number excludes 75 cases from the Southern District 
of New York, Which were coded as "statistical dlsmlssals"­
cases that. In fact, had not yet actually been disposed of in 
1971. 

The number for all percentage figures subsequently 
based on the number of criminal dispositions per district was 
derived by subtracting from the total number of criminal dis· 
pOSitions: 1) all cases that were coded as "statistical dis· 
missals," 2) all NarcotiC Addiction Rehabilitation Act commit­
ments [28 USC 2902(a), (b)). and 3) cases having no value 
recorded for method of conviction. There were few instances 
of any of the three cases. 
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divided by the number of judgeships authorized for 
that district in the same fiscal year (1971 ).3 

11. Total Dis'positions per Judgeship 
(TDPJ). Because much of the business of Federal 
courts relates to civil processes, one might argue that 
a truly representative measure of the judicial 
workload-inasmuch as one is exploring the rela­
tionship between criminal sentences and the 
caseload (or "business") of the court-ought to in­
clude civil as well as criminal cases. This variable 
measures the total dispositions per judgeship in the 
same fashion as criminal dispositions per judgeship 
measured the crime-related workload.4 The number 
of total dispositions per judgeship ranged from 119 
(Delaware) to 1,058 (Southern California). 

12. Weighted Filings per Judgeship 
(WFPJ). Th\s more sophisticated measure of 
judicial workload considers not only the number but 
also the difficulty of the kinds of cases being 
handled. The weighting scheme was developed by 
the Administrative Office on the basis of the amount 
of time required for the disposition of different types 
of both civil and criminal cases.5 Thus, two districts 
that rank the same on weighted filings can be con­
sidered to have comparable workloads, even though 
one may annually process hundreds more cases than 
the other. Across the 88 districts, the number of 
weighted filings per judge ranged from 98 (North 
Dakota) to 577 (Western Wisconsin) in fiscal year 
1971. 

13. Criminal Dispositions Standardized by 
Civilian Population (ZDISP). This weighted 
measure of court caseload standardizes the number 
.of criminal cases disposed of in fiscal year 1971 by 
units of 100,000 civilian population.6 In 1971, the 

3The number of authorized Judgeships for each Federal 
district in 1971 is reported In Administrative Office of the U.S. 
Courts, Management Statistics for U.S. Courts, 1971. The ac­
tual vaiue used here was computed by dividing the number of 
"vacant Judgeship months" for each district by 12 and then 
subtracting this number from the reported number of 
authorized judgeships for the year. The correction, While yield­
Ing a more precise measure of the actual number of Judges sit. 
tlng In a jurisdiction, resulted In only minor adjustments of the 
original figure for "authorized judgeships." 

4Since the data tapes used in this analysis have no Infor­
mation relating to noncriminal cases, these figures were ob· 
tained from the Administrative Office of the U.S. Courts 1972 
Annual Roport of the Director, Tabie 20. pp. 11·35, 11·36. 

SData for this variable Were obtained from Management 
Statistics, 1971, op. cit. 

6The 1970 census figures for Federal judicial districts Is 
reported In Reports of the Proceedings of the JUdicial Con· 
ference of the Unitod States, March 15·16 and October 28-29, 
1971, (Washington, D.C.: U.S. Government Printing Office), 
1972, Table X·l0, pp. 421-423. 



districts ranged from 6 (Northern New York) to 214 
(Southern California) criminal dispositions per 
t 00,000 population, 

14. Median Interval from Filing to Disposition 
of All Cases (MINT). This factor is a measure of 
the medIan time (in months) required for the dis­
position of all cases disposed of within the jurisdic-

. tion during fiscal year 1971.7 Val.ues ranged from .3 
(Southern Texas) to 12.4 months (New Jersey). 

With respect to the variables that follow, two 
points are important: first, for all rate figures that 
used total criminal dispositions as a base, all statisti­
cal dismissals, Narcotic Addiction Rehabilitation 
Act commitments, and cases with missing values 
were excl uded from the base figures before the rates 
were calculated;H second, no rate was calculated if 
the base uN" was less than 10. 

15. Dismissal Rate (DSMRT). Dismissal rate 
is the percent of all criminal defendants who were 
disposed of by the dismissal of charges. Clearly, dis­
missal rates varied widely across the nation, In 
Southern Texas, for example, only 7 percent of all 
dispositions were by dismissal. In contrast, nearly 
ha I f (47 percent) of those cases that were concluded 
in Nevada were dismissed. 

16. PIsa Rate (PRT). Plea rate refers to the 
proportion of criminal case dispositions in a district 
that were effected by a changed or an unchanged 
plea of guilty or nolo contendere. Plea rates ranged 
frc;>m a low of 37 percent in Nevada to a high of 90 
percent in Southern Texas. 

17. Trial Rate (TRT). Trial rate refers to the 
proportion of a district's total criminal case disposi­
tions that were effected by a court or a jury trial. A 
high trial rate suggests that a district ·is expending 
considet'able human and material resources on the 
adjudication process compared to districts that have 
high dismissal and/or plea rates. District values 
range from a low 2 percent for Southern Texas to a 
marked 36 percent in Eastern Tennessee. Half the 
defendants processed in 1971 were disposed of in 
jurisdictions wherein fewer than 15 percent of all 
dispositions were by trial. 

18. Jury Trial Rate (JRT). This factor Gury 
trials as a percentage of all trials) refers to the pro­
portion of atl trials that were heard before a judge 
and jury (vis-a-vis bench trials that are argued 

7The values for this variable Were taken from Manago­
ment Statistics, 1971, op. cit. 

8These exclusions were generally limited to no more than 
2 or 3 percent of the respective district totals. 

before a single judge without a jury). The distribu­
tion of court and jury trials varied considerably 
from one district to the next. In Middle North 
Carolina, for example, only one in five trials (21 
percent) in 1971 was heard by a jury. On the other 
hand, everyone of Rhode Island's 22 Federal trials • 
was presented to a jury. Across districts, 
"preference" was clellrly for jury trials in 1971, 
despite their apparent "cost" to the defendant in 
terms of relatively severe sentences, a factor that 
will be explored in detail in reports in this series. In 
1971, half the persons convicted in the 88 major 
Federal district courts were convicted in districts 
where nearly three-quarters of all trials were jury 
trials. . 

19. Conviction Rate (CVRT). A summary rate 
of convictions for each district was also calculated 
and assigned to each individual record. Any disposi­
tion other than a dismissal, an acquittal, a statistical 
dismissal, or II missing value was tabulated as a con­
viction. The lowest conviction rate of any district 
was 49 percent (Nevada). In sharp contrast, more 
than 9 in 10 (92 percent) of those persons whose 
cases were processed in Southern Texas were con­
victed. Half of all defendants disposed of in 1971 
were processed in jurisdictions exhibiting conviction 
rates of better than 68 percent. 

20. Plea Conviction Rate (PCRT). This varia­
ble reflects the number of pleas of guilty or nolo 
contendere expressed as a percentage of all convic~ 
tions in a district. This rate is extremely high, rang~ 
ing from a low of 63 percent (Eastern Tennessee) to 
a high of 98 percent (Southern Texas), emphasizing 
that the preponderance of convictions in every 
Federal court derive from the defendants' own ad~ 
missions of guilt. 

21. Trial Conviction Rate (TeRT). Trial con­
viction tate is a measure of trial "effectiveness," as it 
reflects the percent of aU trials within each jurisdic­
tion that resulted in convictions. Values ranged 
from 31 percent in Alaska to a staggering 1 00 per­
cent in Hawaii. Most jurisdictions have a better than 
even record of trial victoriesj indeed, over half 
(Wllich were responsible for disposing of about half 
of all Federal cases) exhibited trial conviction .rates 
of around 75 percent ill 1971! 

22. Court Trial Conviction Rate 
(CCRT). Court trial conviction rate measures the 
"effectivenesS"-with respect to convictions-of 
nonjury trials, that is, those heard only by a judge 
without a jury. The proportion of victories in court 
trials ranged from 32 percent (New Jersey) to 100 
percent (Hawaii and Kansas). 
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23. Jury Trial Conviction Rate (JCRT). The 
counterpart of court conviction rates for jury trials 
relates a distnct's conviction rate for all jury trials. 
Not unlike the range for court effectiveness, jury 
trial effectiveness ranged from 30 percent (Alaska) 
to 96 percent (Western Kentucky). On the whole, 
however, jury trials were much more "effective" 
than court trials. 

24. Juror Usage Index (JUI). A popular hy­
pothesis used to account for the often cited relation­
ship between a jury trial conviction and a severe sen­
tence relates "cost" and tedium-in terms of human 
and material resources..,..of [\ jury trial versus the 
economy and expedience of a guilty plea. The Juror 
Usage Index provides a rather sophisticated measure 
of how the expense of jury trials may vary ""001 dis­
trict to district. 9 
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The Index is a ratio of the number of jurors on 
hand and paid per jlll'Y (rial day during the year. One 
"jury trial day" is counted for each day each trial is 
being held in the district. Thus, if there were five 
jury trials going on for 4 days, that would count as 
20 jury trial days. If 400 jurors were compensated 
during thnt period, the index for the 4.day period 
would be 400 jurors paid divided by 20 jury trial 
days = 20 (actually, the JUI is tabulated for the en­
tire year). In 1971, JUI rnnged from an ec;onomical 
15 jurors paid per jury trial day (Colorado, Wyom­
ing, Western Michigan) to a high of 58 (Southern 
New York). 

9The Index was developed by the Admlnlstratlve Office 
and is defined and reported 10 Management S,tatisUcs, 1971, 
op. cit. 
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