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This is the final report of the project entitled Publie Corruption Control Unit-Statewildq.

From July of 1974 when the Public Corruption Unit was created to February of 1976

with the termination of this grant, a total of 216 complaints were received and
processed by thils Unit. Each of these complaints was evaluated to a point where it
could be determined that the complaint alleged a violation of the Wisconsin Criminal
Statutes and, further, that the complaint did involve allegation(s) of Corruption.

As the result of this screening process, 145 complaints were not investigated further;
either referrals were made to other governmental agencies, etc., and/or the complainant

was informed of the results of their inquiry.

0f the 216 complaints received, 108 emanated from citilzens; 30 from state sources;
25 from county level agencies; 18 from municipal government agenciles; 29 from sources
within the Wisconsin Department of Justice; 3 from federal agencies; and, 3 from

confidential scurces.

0f the remaining 71 complaints received, 34 were further screened by a preliminary
investigation; 19 of those preliminary investigations were -subsequently opened for full
investigation while the remaining 15 were cither referred to another governmental agency
or were returned to the complainant. The remaining 37 complaints were fully investigated
by the PCU and are, at this time, either still in the investigative stages, awaiting
prosecution, discontinued because of lack of prosecution by a district attorney, etc.,

or in one of the prosecutive stages.

Some of the most significant corruption investipgations conducted by the PCU include:

1. A five-month investigation into alleged Misuse of Public Funds and
Falsification of Records, resulting in 4 public employees of the
State of Wiscconsin being charged with some 17 counts of Misconduct

in Public Office and Theft.

2. A one-year investigation of alleged Misuse of Public Funds, Bribery,
Campaign Finance Violations, Private Interest in Public Contracts,
and Misconduct in Public Office. This investigation, still pending,
has resulted in indictments against three individuals (2 public employees,
1 citizen) on counts of Bribery, Miaconduct in Public Office, and Failure

. to Report Campaign Contributions.,
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3. The investigation of the theft of approximately $47,000 from a
State University, which has resulted in a university employee being
charged. with Theft. not have had notice of conducl which the Wisconsin Supreme Court had only, in the

meothe Korrocase had been remmbused for Tost witpres, hie was not lable as e coukd

¢

4. A six-month long investigation into the theft and counterfelting of ©ocourse ol the Kort opinion. made criminal. The court opined that the officer must
State of Wisconsin checks. It is estimated at this podint that in ‘
excess of $40,000 worth of State of Wisconsin counterfeit checks have _
been passed in the metropolitan areas of Wisconsin. Special Agents m order to sutisfy due process.  The court cited (LS, v, Tarriss (1954), 347 US. 612,
assigned to the PCU in furtherance of this investigation have just
recently begun to collect, evaluate, and organize information
collected by numerous local law enforcement agenciles. ' as 1o notice:

have adequale notice or knowledge that the activity in which he engaged was prohibited

017. 618, 74 S.CL. 808, 98 L.Ld. 989, for a discussion of constitutional requirements

In conjunction with these investigative accomplishments, the Public Corruption Control (
Unit was evaluated on three separate occasions in terms of 1ts progression in
achieving established objectives for this project. The most current evaluation was’

" ory~ . . . ~e . . . .
The constitutional requirement of definiteness is violated by a criminal
statute that fails to give a person of ordinary intelligence fair notice that

completed in October, 1975 by an ad-hoc review tesmm. As this evaluation was conducted his contemplated conduct is Torbidden by the statute.  The underlying
in such close proximity to the termination of the grant, the results of that principle is that no man shall be held criminally responsible for conduct which
final evaluation are included in this report as follows: he could not reasonably understand to be proscribed.”
10/75 . " .
(10/75) In State v. Zwicker (1969), 41 Wis. 2d 497, 507, 164 N.W. 2d 512, 517, the Wisconsin
INTRODUCTION Supreme Court similarly defined  the concept of void for vagueness in terms of

The Wisconsin Department of Justice has established an ad hoc three-member indefiniteness of stututory language:

review staff composed of: William D. Miller, Chief of Budget and Management;

) [q " >3 A .y oy . . > . .
Cletus Hansen, Training Officer; and, Patrick Riopelle, Research Analyst. The concept of vagueness or indefiniteness rests on the constitutional
The maln objective of this review staff was to assess, evaluate, and make _ principle that procedural due process requires fair notice and proper standards
recommendations as to the efficacy and performance of the Public Corruption for adjudication.  The primary issues involved are whether the provisions

Unit (PCU) as it was established by way of the Public Corruption Unit Grant.
In this review of the Public Corruption Unit, special attention was given
to the following elements: (a) Comparative assessment of pre-project

of a penal statute are sulficiently definite to give reasonable naetice of the
prohibited conduct to those who wish to avoid its penaities and to apprise

conditions to conditions obtained throughout the project implementation J:udgc and jury of standards for the determination of guilt. If the statute
period; (b) Impact of the project in terms of avowed, attained, or revised is.so obscure that men of common intelligence must nceessarily guess at its
goals with a view towards upgrading specific capabilities; (c¢) The review meaning and differ as to its applicability, it is unconstitutional."

staff making criticisms and recommendations where the need arises in this
report; and (d) A final evaluation in terms of refunding the Public Thic (el e uirfin. e i . Lo
Corrupt’:ion Unit Grant. Fhis test is virtually identical to the one offered in the leading U.S. Supreme Court

cuse on the subject, Connally v. General Construction Compuainy (1925), 269 U.S. 385,

ESTABLISHMENT OF A PUBLIC CORRUPTION UNIT ) .
] , 46 S.Ct. 1206, 70 L.Ed. 322. It is there said:
Prior to the funding by LEAA, the Wisconsin Department of Justice lacked
the manpower and resources to concentrate its investigative efforts on a "That the terms of a penal statute creating a new offense must be
full-time basis to the problem of public corruption. The real need for a { sufficiently explicit to inform those who are subject to it what conduct on
separate investigatlve unit devoted exclusively to the investigation and their part will render them lable to its penalties, is a well recognized

prosecution of public corruption became evident as the department, through
its prescribed dutiles, unearthed a large number of incidents involving
organized public corruption. The Wisconsin Department of Justice

< requirement, consonant alike with ordinary notions of fair play and the settled
rules of law.  And a statute which either forbids or requires the doing of

gatisfactorily showed that, as a result of previous investigations, an act in lerms so vague that men of common intelligence must necessarily
Wisconsin does, indeed, have an organized crime problem as it relates to guess at its meaning and differ as to its application violates the first essential
price-fixing, kickbacks to public officials, bribery of public officials of due process of law." 269 U.S. at 39].

and employees, and serious public conflicts of interest. As a direct result
of this need for a separate investigative unit aimed at public corruption,

_‘4:‘)-



To the sune effect see fanzetta v State (1939), 306 U.S. 451, 453, 59 5.CL 618,
83 DIl 888, and Gravoed v City of Rockford (1972), 408 U.S. 104, 108, 92 5.CL
22040 33 Lbd, 2d 2. e
C O Counter arguments oo attack on the i;lgltc:icss on any term in 946,12 would,
of course, involve arguing that the terms were clear.  [For definitions of terms in
question, see the discussion of the particular clements of the various subscctions of
946.12, supra) . In the subsections which proscribe conduct forbidden or not authorized
by law, reference may be had (o the statutes, rules, codes, ete., which describe the
scope ol the duties of the officer. It can be argued that the "person of ordinary
inlclligmcc"I rQﬂnTcd to in the test for vagueness is not a person ignorant of the law.
Even il there is no clear statutory mandate as to the scope of an officer's or employe's
misconduct, it can be argucd that one who chooses to walk the line between legality
and illegality can reasonably be expected to bear the risk, should he go too far. The
Wisconsin Supreme Court in State v. Givens (1965), 28 Wis. 2d 109, 135 N.W. 2d
780, cited the following pussage from Justice Holmes in U.S. ». Wurzbach (1930), 280
U.S. 396, 499, 50 S.Ct. 167, 74 L.Ed. 508
"Wherever the law draws a line there will be cases very ncar cach other
on opposite sides.  The precise course of the line may be uucertain, but
no one can come near it without knowing that he does so, if he thinks,
and if he does so it is familiar to criminal law to make him take the risk."
135 N.W. 2d uat 785.
In State v. Alfonsi, supru, the Wisconsin Supreme Court cited Boyce Motor Lines v

(.8, €1952), 342 U.S. 337, 340, 72 S.CL. 329, 96 L.Ed. 367:

"L 1 Flew words possess the precision of mathematical symbols, most
statutes must deal with untold and unforeseen variations in factual situations,
and the practical necessities of discharging the business of government
inevitably limits the specificity with which  legislators can spell out
prohibitions, Consequently, no more than a rcasonable degree ol certainty
can be demanded.  Nor is it unfair to require that one who deliberately
poes perilously close to an arca of proscribed conduct shall take the risk
that he may cross the line”
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March-June, 1975 Quarterly Report

existing LEAA funding cnabled the Wisconsin Department of Justice to
establish a five-member ifivestigative unit with counsel and clerical
assistants fo: the investigation of public corruption ir the state of

“Wisconsin,

The PCU was officlally created on July 30, 1974 with an Assistant

Attorney General designated as Chief Counsel., In September, 1974, the
Division of Criminal Investigation assigned four experienced Upecial Agents
to the PCU. As noted in an earlier quarterly report, this was done to make
the newly-created unit immedilately operational. Thereafter, through
standard personnel selection procedures, a Chief Special Agent was selected
for the Unit.

MISSION STATEMENT

The Public Corruption Unit has established as its ultimate mission to_be
"to expose and minimize public corruption in the state of Wisconsin". !
The report is worth quoting at length in its evaluation of its success to

date. :

Since its inception, the Unit has received a total of 96
referrals from governmental authorities and citizens of the
state of Wisconsin. It has opened 29 cases for full
investigation and conducted a total of 21 'preliminary"
investigations, which are an administrative tool to determine
the validity of complaints prior to committing total effort to
an investigation.,

The 29 cases opened for full investigation are broken down by
governmental entities as follows:

County City State Town Village
15 2 6 4 2

The Unit has been responsible for the arrest of seven persons on
felony counts of theft and misconduct in public office and
mlsdemeanor counts of theft. It has used the inquisitorial hearing
(John Doe) on three occasions.

The most significant investigation involves the arrest of four
persons for 13 felony counts of theft and misconduct in public
office. Also, the four were charged with a total of four misdemeanor
counts of theft. One of the four persons charged was a district
supervisor of high standing in the organization.

In many instances, however, investigation of many complaints

alleging bribery, etc., have revealed mismanagement/non-management

on the part of a governmental official., These types of investigations
have been referred to the proper agency directors along with the
Unit's recommendations for corrective action, keeping in mind the goal
of better management,
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In a review guch as this, special attention was given to the ultimate goal

of the Public Corruption Unit, Originally, the ultimate mission of the Unit ,
was to 'operate within the Department of Justice as an investigative-prosccution
strike force which 13 charged with the singular responsibility of investigating
and prosecuting public corruption in the state of Wisconsin." Over the
intervening months, the Department of Justice reviewed the ultimate goal

and came, to its credit, to the realization that, as stated above, it was

not really accurate in its description of the ultimate goal of the Public
Corruption Unit. The review staff concurs with the present ultimate goal

"to expose and minimize public corruption in the state of Wisconsin.' This
current ultimate goal 1s commenstirate with the real purpose of the unit.

Also of important note is the Public Corruption Unit's own evaluation to date.
In 1its own review, the Unit points out that many complaints alleging bribery,
etc,, have in fact revealed mismanagement/non-management on the part of
government officials, The investigations were subsequently referred to the
proper agency with recommendations for corrective action.

While pleased with the initial thrust of the Unilt into areas of public
corruption, the review staff feels that cecncentrated attention should be
given in the future towards the minimizing and prosecution of public
corruption on a very high level within the state. Such anticipated actions
would result in upgrading the program to its most efficient level. The
review staff feels that the Unit will better serve the state of Wisconsin

by concentrating on well~organized, large-scale corruption activities, Such
a recommendation has been incorporated in the Department of Justice's
refunding application.

OBJECTIVES

Since its inception, the Public Corruption Unit, through its quarterly reports,
has consistently stressed certain objectives which it felt would best serve

the overall goal of minimizing public corruption., Listed below are those
objectives most consistently stressed with appropriate comments and criticisms,
both by the Unit and the review staff.

1. To support the adoption of a State Gift & Gratuity Statute
which would basically forbid public officials from receiving
anything of value from individuals with whom they have had
contact in their official capacity. It would also be recommended
that all local units of government ADOPT such a governing rule
for the purpose of educating their respective public employees
and officials regarding public corruption,.

In evaluating this objective, the PCU has reported the fact that staff members
of the Unit have been available to explain or to lecture to any individual or
group desiring an explanation of the necessity of adopting a Gift & Gratuity
regulation. The PCU has also stated that the Assistant Attorney General in
the PCU has lectured to various state agencles to stress the need for a state
statute, The Unit's support for active legislative reform has occurred,
however, no introduction or passage has occurred 1in the Wisconsin legislature.
The objective to support such adoption should be continued to be addressed,
however, the reallty of leglslative passage must be realized as well as the
priorities for investipative accomplishments realized.

2. To prepare and distribute to all local district attorneys a
Migconduct in Public Office Trial Manual., This trial manual
would focus on Chapter 9406 of the Wisconsin Statutes, with
particular emphasis on 946,10 to and through 946,18 of the
Wigconsin Statutes. In addition to 946,12, the trial manual
will also discuss the Ethics Statute and other statutes and
ordinances affecting public officials and public employces
in Wisconsin,

This objective has been achieved as the trial manual has been completed and
has been distributed to all attorneys and prosecutors in the state of
Wisconsin. The review staff feels that thére is no need to re-state this
objective in future refunding, as 1t has been accouplished. However, if the
need for updating the trial manual arrives in the future, it should be done.
(A copy 1is included.)

3. To train and assist local prosecutors with the initial handling
and prosecutions of public corruption cases,

The review staff has observed that the Unit has conducted investigative
proceedings and has been actively involved with various district attorneys'
offices. It has used those opportunities to train and assist the involved
prosecutors. It has also come to the attention of the review staff that the
Training and Standards Board has approved the inclusion of a 2-hour mandatory
training program on Misconduct in Office in the certified basic course for
new law enforcement officers. The course has already been taught and
undoubtedly future PCU quarterly reports will accurately reflect the total
numbey of hours spent on instruction. "The review staff feels that such
progress reflects favorably on the PCU in this area.

4, To serve as a clearinghouse for other state and federal
investigations involving public corruption and to insure
that the subject matter of those investigations is not
occurring in the gstate of Wisconsin,

Lines of communication have been opened by the PCU in its dealings and
contacts with other state law enforcement agencies, and law enforcement
agencles of other states. While the idea of acting as a clearinghouse
involving public corruption is an admirable idea, the review staff feels
that in order to make this more structured, a schedule of conferences and
discussions with various local, state, and federal agencles should be
devised and adhered to. In this way, it will become known to these other
agencies that the PCU 1is firmly committed to this principle and it is hoped
that these other agencies will respond accordingly.

£. To establish lines of communication with various state
auditors for the purpose of receiving information regarding
possible government corruption and to educate those auditors
in the recognition of various indicators of public corruption.
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The Unit has, during its investigations of state agencles, made
recommendations to administrators of those agencies and initiated

new investigations so that purchasing procedures are conducted to mect

this objective. It has been observed that the Unit has worked side-by-side
with various audit groups. While there is nothing inherently wrong with
such a procedure, the staff feels that such procedures in the future

might possibly be toned down—-especially Lf such actions detract the Unit
from major investigations of organized public corruption. However, where
there is a definite need to educate those auditors and vice versa, 1t
should be done--especlally if it involves public corruption on a high level.

6. To lower the public tolerance of illegal activities
committed by public employees and public officials. This
objective can be achieved through an aggressive campaign
focused on the cost of public corruption to the average
cltizen of Wisconsin.

The Public Corruption Unit has received coverage in the newspapers and other
media. It is felt by the review staff that these news accounts illustrate
to the public the burdensome cost of public corruption to them, both as
citizens and as taxpayers. However, the review staff disagrees with the

PCU quarterly report which stated that such coverage "lowered the public
tolerance of corruption'. The review staff differs with such an
interpretation largely because there are no accurate measuring tools available
to determine 1f, indeed, the public has lessened its tolerations of
corruption. Yet, it is the view of the staff that the uncovering and
prosecuting of public corruption may diminish public tolerance but, because
the idea of lowering public telerance may be too nebulous to ever really

be known, it should not have a high priority as an objective. Also, the
review staff is of the opinion that the idea of an '"aggressive campaign
focused on the cost of public corruption" is not really within the scope of
the Public Corruption Grant., Therefore, the objective should be re-written
with a view towards stating the objective in such a manner that it is more
in keeping with these recommendations.

EVALUATION

Past quarterly reports of the Public Corruption Control Unit have more than
adequately described the impact and results of this project. These quarterly
reports have indicated that the formal evaluations of the Unit have reves'ed
that Division of Criminal Investigation cases alleging corruption have
increased, as predicted, during the initial funding. The revised goal, as
opposed to the initial goal of the Unit, is to expose and minimize public
corruption in the state of Wisconsin.

The review staff has noted in thils report that one of the inherent problems

of this project to date has been that the investigators, acting on a complaint,
have utilized extensive manhours only to determine that the original complaint
is not one of misconduct or a criminal nature but one of mismanagement or

non~management by government officlals, with no results in criminal prosecution.
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The review staff has taken note of the fact, however, that when the Unit
has uncovered thisg type of activity, it has not assumed a passive role
but has broupht the problem to the attention of the particular segment

of government and has made recommendations to correct and resolve that
issue. Despite this commendable action by the Unit, it 1is the expressed
position of the review staff that, as opposed to these types of activity,
future attention should be given towards the minimizing and prosecuting
of public corruption on a very high level within the state. This is not
stated in such a way as to denigrate the past achievements of the Unit,
for they are notable., Instead, it 1s said in such a way as to bring
attentlon to the need for a more concentrated effort against public
corruption of an organized criminal nature. Such a recommendatic: = now
a part of the refunding request.

The review staff has also noted a decline in attorney workload because of

the professional expertise possessed by the Unit's investigators, the .

training of prosecutors throughout Wisconsin, and the distribution of a
handbock for investigating and prosecuting corruption and bribery cases.
Because of this less than full time utiliz.tion of an experienced criminal
lawyer, 1t is recommended that the state start to assume full financial
responsibility for this position and that the counsel position be funded

by the state and not incorporated into the actual grant, with the commitment
of the Justice Department to provide full counsel support to the PCU.

The Public Corruption Unit has already achieved some of the intermediate
objectives that were established in the original grant proposal. The more
consistent objectives that the Unit stressed have already been assessed in
this report by the review staff, Those comments speak for themselves.

The review staff does feel, however, that the Unit is moving towards
achleving objectives 1t has added or revised to look into new areas of
corruption.

After review of the initial Public Corruption Control Unit Grant and operations
of that Unit, the review staff recommends to the Wisconsin Department of
Justice that it fully support the refunding of the Public Corruption Control
Unit to allow this Unit to continue with emphasis placed on high level
investigative activities in the area of organized crime as it relates to
public corruption.

The Wisconsin Department of Justice 1s quite pleased with the results that have been
achieved through this project.
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U. S. DEPARTMENT OF JUSTICE
LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION

REGION V WORKSHEET DETAILED
SCHEDULES, FINAL REPORT OF
EXPENDITURES AND STATUS OF
DISCRETIONARY GRANT FUNDS

Grant No. 74-pF-05-0029
Starting: 06-15-74
Ending: 02-15-76

Project Title: Statewide Public Corruption Control Unit
Subgrantee: Wisconsin Department of Justice

Grantee gnd State: Council on Criminal Justice-Wisconsin

Schedule A--Expenditures for Personnel

A. Salaries and Wages

Months Percentage
Name Project Position Employed of time on  LEAA Grantee Total Salaries
on Project Project Support Contribution & dages Paid
1. JOHNSON, G. Attorney 11 100 14,267.82 14,267.82
2. MCKAY, J. Attorney 3 35 1,530.67 1,530.67
3. JSKKINS, J. Special Agent . 16 100 17,667.03 17,667.03
g. ILAINE, D.* Special Agent 4 100 5,593.67 . 5,593.67
2. NINNEMAN, R. Special Agent 13 100 16,620.70 16,622.70
B. PAGE, R. Special Agent 15% 100 17,095.04 17,095.04
7. SUHR, A.* Special Agent 5 100 6,869.21 6,859.21
5. ZEILER, J. Special Agent 10 100 11,614.61 11,614.61
9. ZWANK, D. Special Agent 16 100 . 17,638.03 17,633.03
10. STEINGASS, S. Research Assistant 14 100 4,054.15 4,034.15
17. BIANCARDI, L. Clerk 3 14 100 7,051.49 7,051.4%9
A. Tgtal Expenditures for Personnel----=-=-cucan- e $ $ 5
B. Schedule B--Fringe Benefits
Nature of the Benefit LEAA Grantee Total Cost
Support Contribution of Benefits
1.
z.
3.
4,
5.
5.
B. Total Expenditures for Fringe Benefits---mmmmmmmmmeimmcmmaaaaan $ $ $

* LAINE and SUHR replace NINNEMAN and ZEILER




U. S. DEPARTMENT OF JUSTICE
LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION

REGION V WORKSHEET DETATLED
. SCHEDULES, FINAL REPORT OF

EXPENDITURES AND STATUS OF

DISCRETIONARY GRANT FUNDS

Project Title: statewide Public Corruption Control Unit

Grant NO. 74-pr-05-0029

Subgrantee: _wisconsin Department af Instice

Starting: pg-15-74

Graniee and State:Council on Criminal Justice-Wisconsin

Ending:_g2-15-76

Schedule A--Expenditures for Personnel

A.
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Saiaries and Wages

Months Percentage )
hame Project Position Employed of time on  LEAA Grantee Total Salaries
on Project Project Support Contribution & Wages Paid
DERT, J. Typist 3 2% 100 1,694.25 1,694.25
HIVMIING, D. Administrative Sec. 1 16 100 11,073.23 11,073.23
HOT MAN, H. Clerk . ) 1 100 234.95 234.95
Total Expenditures Tor Personnele===-m=msecacmceumomcam e ce e $_133.004.85 $ $133.002.85
Schedule B~-Fringe Benefits
Nature of the Benefit LEAA . Grantee Total Cost
Support Contribution of Benefits
Income Continuation Insurance 374.06 374.06
Social Security Tax 6,404.75 6,404.75
Health Insurance 3,983.44 229.13 4,212.57
Life Insurance 378.72 378.72
Retirement 16,897.67 16,8%97.67
Total Expenditures for Fringe Benefits-=mm-=rommmcmmemcocnnan- ~$_28,038.64 $ 229.13 $_28,267.77
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Individual

Ref. Traveier's Dates of No. Origin and Transport Other Travell  LEAA Grantee Total

No. Last Name Travel Days Destination Charges Allowances Support Contribution Experses
1987 1. Ninneman 10-74 1 Statewide 81.27 , 81.27 81.27
2092 2. Johnson 10-74 9 " 66.94 66.94 66.94
2724 3. Ninneman 11-74 12 142.08 62.10 204.18 204.18
2726 &, Zeile; 11-74 16 " 226.14 210.52 436.66 436.66
2727 5, Zwénk 11-74 17 " 131.28 42.07 173.35 173.35
2728 5, Jenkins 11-74 17 " 107.25 26.95 134.20 134.29
2893 7, Johnson 11-74 6 " 23.76 12.45 36.21 36.21
3274 g, Jonnson 12-74 4 " 35.20 9.95 45;15 45.15
333%--9~ Zeiler 12-~-74 is " 826 .75 172.62 998.87 9988.87
3334]3, Ninneman 12-74 7 ! 102.48  133.77 236.25 236.25
3480171, Zwank 12-74 12 " 78.99 90.59 169.58 169.58
3866712, Jenkins 1~75 22 " 149.64 25.79 ° 175.43 175.43
386873, Johnson 1-75 8 " 7.20  139.55 146.75 146.75
391574, Ninneman 1-75 5 ! 13.39 5.80 19.19 19.19
396215, Page 1-75 24 s Minn; 314.388 294.67 609.55 608.55
404815, Zwank 1~75 20 " 78.09  101.34 179.43 179.43
406197, Zeiler 1-75 22 (Minn.& I11.231.27 138.17 369.44 369.44
325?)8; Johnson 2-75 1 " 49.83 49.83 49.83
§444?9. Ninneman 2-75 6 ) & T11. 52.65 12.85 65.50 65.50
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Individual ' -
Traveler's Dates of No. Origin and Transport Other Travell  LEAA Grantee ‘ Total
Last Name Travel Days Destination (Charges Allowances Support Contribution Expenses
Zwank 2-74 21 Statewide = 390.23 54.58 154.81 154.381
Jenkins 2-75 19 " 138.84 38.70 177.54 177.54
Zeiler 2-75 20 ! 200.13  181.04 381.17 381.17
Page 2-75 19 " 47.84 19.00 66.84 66.384
Johnson 3-75 9 ! 79.90 79.90 79.90
Ninneman  3-75 4 ' 11.83 4.60 16.432 16.43
Zwank 3-75 18 ! 85.74 19.55 105.29 105.29
Page 3-75 17 " 178.08 27.15 205.23 205.23
Jenkins 3-75 21 " 84.30 20.30 104.60 104.60
Zeiler 3-75 18 " 173.13 91.27 264.40 264.40
Zeiler 4-75 10 " 170.52 92.70 264.22 264.22
Ninneman  4-75 6 u 26.13 6.80 32.93 32.93
Page 4-75 22 . 193.83 70.27" 264.10 264.10
Jenkins 4-75 22 " 84.75 63.26 148.01 148.01
Johnson 4-75 6 " 42,72 66.33 109.05 109.05
Zwank 4-75 20 L 199:93 144.48 344.43 344,43
Ninneman 5-75 13 " 158.73 75.62 234.35 234.35
Johnson 5-75 3 " 10.15 10.15 10.15
Jenkins 5-75 13 " 110.31 43.67 153.98 153.98
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73.84

Individual : , .

Traveler's Dates of No. Origin and ~ Transport Other Travell  LEAA Grantee Total

Last Name Travel Days Destination Charges Allowances Support Contribution Expenses
Zwank 5~75 17 statewide . 122,28  144.99 267.27 267.27
Page 5-75 18 v | 170.16  122.39 292.55 292.55
Teiler 5-75 12 " 175.47 95.25 270.72 270.72
Ninneman = 6-75 14 " 215.43  174.95 390.38 390.38
Zwank 6-75 E% " 113.73 65.43 179.16 179.16
Johnson 6-75 11" 169.90 | 169.90 1658.90
Jenkins 6-75 19 " 190.50 98.19 288.69 M 288.69
Page 6;75 21 " 185.55 116.18 301.73 301.73
Ninneman = 7-75 30" 9.24 6.70 15.94 15.94
Jenkins 7~75 22 " 105.52 25.65 131.17 131.17
Zwank 7-75 22 " 167.28 128.98 296.26 296.26
Page 7-75 19 " 123.44. 94.59 218.03 218.03
Zeiler 7-75 1l " 130.80 55.06 " 185.86 185.86
Johnson 7-75 6 ) 77.87 77.87 77.87
zeiler 8-75 7 12.96 6.20 19.16 19.18
Page §-75 13 44.94- 15.35 59.39 59.39
Zwank 8-75 20 " & I11l. 153.84 59.74 213.58 213.58
Jenkins 8-75 20 '  85.52 60.79 146.31 146.31
Ninneman = 8-75 2 " 65.64 8.20 73.84



Travel Expenditures

Individual ~ :

Traveler's Dates of No. Origin and Transport Other Travell  LEAA Grantee Total

Last Name Trave]l Days Destination Charges Allowances Support Contribution Expenses
Page 8-75 21 Statewide . 180.48 44,380 225.28 225.28
Ninneman 9-75 2 v 8.40 3.60 12.00 12.00
Zwank 9~75 20 o 151.60 91.23 242 .83 242.83
Laine 9-75 17 © 135.44  38.45 173.89 173.89
Suhx 9-75 21 @ 127.76 94.41 292.17 292.17
-2nkins 9-75 22 0w 76.56 26.95 103.51 103.51
okay 10-75 2 " 88.35 88.35 83.35
Pa-e 10-75 23 " 208.00 . 37.10 245.10» 245.10
Zvenk 10-75 21 " 173.60 72.32 245,92 245.92
Cconkins 10-75 17 " 77.44 72.15 149.59 149.59
Suhr 10-75 .22 " 131.68 42.10 173.78 173.78
Laine 10~-75 18 " & Indiana  157.28 66;51 223.79 223.79
Zwank 11-75 20 " | 222.48 75.16 297.64 297.64
Page 11-75 18 " 138.64 74.69 213.33 213.33
Jenkins 11-75 '20 ! . 121,44 83.60 205.04 205.04
Suhr ll—%S is " . 100.08 1.65 101.73 1061.73
Laine 12-75 17 " (partial) 1.18 1.18 1.18
Suhr 12-75 is " 124.80 11.65 136.45 136.45

8,975.49 $5,069.11 $11,495.84

$2,548.76

$14,044.60



Scheduie C--T

ravel Expenditures -

Page 7

€2, Group Travel 5 . B _
Troining Institute Number of Transport Other Travelt  LEAA ' Grantee rotal Grous
or Ccnterence Participants  Charges Allowances Support Contributicgn Exnzrscs
1, :
2.
3.
a4,
5.
5.
€3. Total Travel ExpendifureS——-m-mmmmo oo e § S
Schedule D--Expenditures for Equipment
Di. Itemizod Lipenditures Purchase- LEAA Grantee Iota?
C=2scpriciion of Items Purchased Method Support Contribution Exozndad
1. Costomer (1) 16.45 16.45
2. IZ¥ Dictators (5) . 1,975.00 1,975.00
3. IB¥ (Model 171) Transcriber (1) 430.00 430.00
L, IBM Dictator (1) 395.00 395.00
5. Sony BX-25 Transcriber (1) 389.50 389.50
5. Micadakx -~ 3 Rechargeable Batteries (5) 139.80 139.80
7. Ste=lcase Desk (1) 249.00 249,00
§: Steelcase File, 5 Door (6) 751.80 751.80
;, Steelcase Swivel Chair (6) 351.00 351.00
10, Steelcase Side Chair (7) '221.25 88.50 309.75
13, Burroughs 42" Bookshelf (1) 34.25 34.25
iZ. Steelcase 70 x 36 Table (1) 162.00 162.00
DZ. Total Expenditures for Equipment---=-a-m=cmmommmmmmemcm e oo $ 9 S




Page 8
Schadule C--Travel Expenditures

C2. Group Travel . '2 .
Training Institute Number of Transport Other Trave]l LEAA Grantes Total Grous
or Ccnference Participants  Charges AlTovances - Support Centricution fxcensas
l . * .
2.
3.
4,
3.
B.
C3. Total Travel EXpenditures=--=s==s e o oo o e $ 11,495.84 § 2,548.76 § 14,044.60
Schedule D--Expenditures for Equipment
bl1. Itemizcc'Expcnditures - Purchase LERA Grantee Totzd
O2cscription of Items Purchased Method Support Contribution Excanged
1. Steelcase 60 x 30 ‘Table (2) . 108.00 : 108.00 216.00
2. Steelcase Steno Chair (2) . ' : 46.20 . 46.10 92.20
3, Steelcase Letter Files, 5 Door (5) : : " . o 542.50 542.50
4, Sony TC-55 Cassette Recorders (5) - . ’ : o 679.80 679.80
5. RCA Portable Radios, UHF (5) . 1,080.00 4,320.00 . 5,400.00
5. Brshnell Binoculars (5) . : ‘ 200.42 _ 200.42
7. Secretary Work Station (2) . . 451.80 ' 451.89
§: Steelcase Desk, 30 x 60 (5) . . - i - 965.00 ! 965.00
G, RCA 2-way Mobile Radids (5) : . : ' 5,200.00 5,200.00
10. IBM Selectric Typewriters (2) _ ) ' o 1,008.00 ‘ 1,008.00
11, Victor Electric Calculators (5) ‘ . 649.75 649.75
i2. '
DZ. Total Expenditures for Equipment~-=--=m====- LR LT E $9,930.32 $10,678.70 S 20,609.02
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Schedule E

Expenditures for Supplies 3
LEAA Grantee Total

Description of Items Support Contribution Expended

(@2

1)



Schedule F--Expenditures for Professional Services

Individual Consultants :
Fee Days on

) LEAA
Name Type Basis Project  Support
1. '
2.
3.
4,
5.
6.
7.
8.
Cznz=acting or Service Organizations ' -
e g Fee Days on ° LEAA
- wa~2 of Organization Type Basis Project  Support
1.
F. Total Expenditures for Contractual wememem oo e oo oo e $
Schedule G--Expenditures for Construction
Contract Purchase LEAA
Mame of Constructor/Nature of Work Number Method Support
1.
2.
3.
4.
G. Total Expenditures for Professicnal Services--emmemmameva e $

Grantee Total Individual
Contribution Fees Paid
Grantee Total Organizatien
Contribution Fees Paid
-~
$ S
Grantee Total
Contribution  Expended
$ S
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Schedule H--Other Expenses

H. Communications and Reproduction Expenditures 5 :
’ LEAA Grantee Total
Description of Communications or Reproduction Expense Support Contribution Expended
1. Telephone Services 1,649.02 1,649.02
2. Telephone Tolls 1,217.16 1,217.16
3.
4.
5.
€.
“iscellaneous Expenditures , "
LEAA , Grantee Total
Cescription of Expenditure Support Contribution Expended
Y. Rent Expense ~ 5,193.67 5,123.67
7. ©Postage 10.14 .80 10.94
.. Uotary Seals and Bonding 32.00 32.00
funicipal Pinancial Admin. Manuals (53) 15.00 15.00

(o o L “ ) T & £ B



H.

(93]

~u

(77

Expenditures for Services 4

Description of Services

Witness Fees
Transcripts by R. Askwith, Reporter

Consultant Fees, Agent Job Interviews

Total Other EXpenses-c-m = e m o e e e e e e

schedulie J--Indirect Costs

Zlaimed indirect costs

Administrative, Personnel, Purchasing, Payroll, etc.

Total Indirect COStS—mmmmmmmmmm e e e

Page 12

LEAA Grantee Total
Support Contribution Expended
194. 49 194.49
43,55 43.55
26.60 117.00 143.60
$ 8,143.59 $  355.84 $ 8,499.43
LEAA Grantee Total
Support Contribution Expenced
7,366.33 7,366.33
$ $ 7,366.33 $ 7,366.33




Sche”ule J-~-Total Project Costs

Obiect Class Categories

Final Report

Page 13

LEAA Grantee Total

Support Contribution Expended
$133,004.85 § § 133,004.85
$ 28,038.64 § 229.13 § 28,267.77
$ 11,495.84 ¢  2,548,76 § 14,044.60
$ 9,930.32 § 10,678.70 § 20,609.02
$ $ S

$ $ S

$ $ S

$ 8,143.59 ¢ 355.84 g 8,299.43
$ S 5

$ S 7.366.33 $__7,366.33
$ 190,613.24 $ 21,178.76 $ 211,782.C0
$ S S

Includes all lodging, meals and miscellaneous charges, or per diem.
Exclusive of staff, faculty and paid consultants listed in F.

a. Personnel
b. Fringe Benefits
¢c. Travel
d. Equipment
e. Supplies
. Contractual
¢. Lonstruction
%. ther
i. Total Direct Charges
J. Indirect Charges
TOTALS
Frogram Income
Notes
1
2
3

(S 2 =)

Including paper and other office supplies.
with other eguipment in Schedule D.
Including non-communication utilities, space rental, insurance, and maintenance contracts.
Including telephone, postige and shipping charges, printing, Xeroxing, photocopying and

duplicating costs.

Office Equipment is listed

Use acditional sheets where necessary to provide the required detail regarding expenditures.
Correiate these sheets with the Schedule/section designations for rapid reference. "
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A, Introduction

13, LElements
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a.  Intent.
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Law. . :
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A. Introduction

B.  Elements

1.

Element #1, that the defendant was, at the time of the offense,
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Element #3, that said public officer or employe was performing
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A. Introduction
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A. Introduction
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a. Intent.
b. Solicits or Accepts.

c. Performance of Any Service or Duty.
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STATUTE INVOLVED
WISCONSIN OPINIONS OF ‘THE ATTORNEY GENERAL

The Wisconsin Misconduct in Public Office statute is sce, 940,12, Wis, Stats.
I OAG 503 (1913).
6 OAG 32 (1917). "046.12 Misconduct in public office.  Any public officer or public
v employe who doces any of the Tollowing may be fined nol more than $500
10 OAG 877 (1921). or imprisoned not more than one year or both:

12 OAG 290 (1923).

¢ . .
17 OAG 147 (1928) "(1) Intentionally fails or refuses to perform a known mandatory,
¥ ~t3 /. i . . - . . e ' . .
_ ” L nondiscrelionary, ministerial duty of his office or employment within the time
19 0AG 133 (1930). - or in the manner required by law; or

20 OAG 883 (1931).

it . . . .
2) In his capacity as such officer or employe, does an act which he
21 OAG 626 (1932). (2) pacity ploy

knows is in excess of his lawful authority or which he knows he is forbidden
21 OAG 1141 (1932). by law to do in his official capacity; or

39 OAG 114 (1949). .

i 9 "(3) Whether by act of commission or omission, in his capacity as such
40 OAG 416 (1951). officer or employe exercises a discretionary power in a manner inconsistent
400 OAG 488 (1951). with the duties of his office or employment or the rights of others and with
47 OAG 168 (1958). intent to obtain a dishonest advantage for himsclf or another; or

48 OAG 257 (1959). ‘ "(4) In his capacity as such officer or employe, makes an entry in an
49 OAG 171 (1960). account or record book or return, certificate, report or statement which in
50 OAG 354 (1901). a material respect he. intentionally falsifies; or

34 OAG 195 (1963). : "(5) Under color of his office or employment, intentionally solicits or
58 OAG 158 (196Y), accepis for the performance of any service or duty anything of value which

< i oreater - s the ‘-- : '”'
60 OAG 21 (1971). he knows is greater or less than is fixed by law

61 OAG 256 (1972).

viii



HISTORY

Wis. Stats. 946.12, covering misconduct in public office, is a compilation of eleven
separdate statutory offenses, which in their turn codified the old common law offenses
of malfcusance, misleasance, non-feasance, and misconduct in public office. Thus 946.12
is essentinlly u substantial restatement of old law, with one important distinction. Prior
to the 1955 revision of the Criminal Code, which resulted in passage of 946.12, there
had been strict Hability for many crimes committed while in public office.  In 1955
the revision committee made clear that it intended that criminal intent be required
for all violations. As the Comment stated in relation to sub (1), but applicable to
all other subscctions, if any officer is merely mistaken as to his duty, "he is not guilty,
for such a mistake negatives the existence of the mental clement required for the crime,”

The specific prior crimes codified in 946.12 illustrate the intended breadth of
the si‘atute. 348.209 of the Laws of 1931, malfeasance, was divided into threc
subsections: 1) making a contract not authorized or required by law, covered in 946.13
and 946.12 (2); 2) making a false certification or report, covered in 946.12 (4) and
(2); and 3) charging higher fees than authorized by law, covered in 946.12 (2) and
(5). 348.29. neglect of duty, was divided into discounting of claims, covered by 946.12
(2): discretionary dutics, covered by 946.12 (1); and, extortion or oppression. covered
by 946.12 (3) and (5). 346.36 and 346.37 had to do with wiliful refusal to accept
a prisoner or make an arrest, respectively, and were covered by 946.12 (1) if involving
a mandatory duty and 946.12 (3) if involving a discretionary duty. 348.281, grafting
by acceptance of compensation not authorized by law, was incorporated into 946.12
(5) as was 348.301, discounting of fees. 348.33 as to making a false certificate, was
consolidated into 946.12 (4). 348.291, as to misuse of loans from trust funds, was
covered in 946.12 (2). 348.219, 348.22 and 348.232 all had to do with official neglect
of duly al local clections and were consolidated into 946.12 (1) and (4).

The committee made it clear that 946.12 (1), (2) and (3) were meant (o be general
in nature, and that (4) and (5) covered conduct probibly within the more general
prohibition of the first three subscections.  However, such specific prohibitions were
felt to be of sufficient practical importance to merit specific mention.

It is to be remembered that as 946.12 is most decidedly @ penal statute, it is
10 be strictly construed in spite of its broad intent. Mushack v, Schacfer (1902), 115
Wis. 357, 91 N.W. 966, Thus the words and clements must be carefully held to their

actual, and sometimes narrow, meaning, .



Also certain presumptions should be kept in mind. ICis true that a public official
may be presumed to know the law.  Rogers v The Marshall (1803), 68 U.S. 644,
PwVall, o34, 17 L.bd, 7140 But as the infent clement s clearty required to establish
violition of 940,12, pood Lith mistakes or misunderstanding of what the duty imposed
under Lrw ds can serve as suecessful defenses, There is, as well, @ presumption that
the duties were properly discharged, which must be rebutied by clear proofl of all
clements of the offense which convincees the jury beyond a reasonable doubt. As stated
in Boles v, ndastrial Commission (1958), 53 Wis. 2d 382, 387, 92 N.W. 2d 873, and

43 Am. Jur., Public Officers, sec. 511, 254

"In the absence of any proof to the contrary, there is a presumption
that public officers huve properly discharged the duties of their office and
have faithfully performed those matters with which they are charged."

The court also quoted Hfennon v, Madden (1931), 214 Cal. 251, 267, 5 P. 2d 4:

1

If official acts may be explained on any reasonable theory of
duty honestly, even though mistakenly performed, it must be resolved in
favor of the presumption. which may not be lightly ignored."

As the above section in Am. Jur. iy cited with approval in Georgiudes v. Glickman
(19506), 272 Wis. 257, 75 N.W. 2d 573, Stute ex rel. Nelson v, Rock County (1955),
271 Wis, 312, 73 N.W. 2d 564, and Bohn v, Saulk County (1954), 268 Wis. 213, .67

N.W. 2d 288, it scems beyond serious dispute in Wisconsin,

T

GENERAIL_INTRODUCTION

In discussing charging and proofl of alleged violations of 946.12, this manual will
attempt to approuch problems in the order in which a prosecuting altorney is liable

to cncounter them. Though there will be o brief discussion of charging under 946,12,

" the substance of the discussion will dwell on the elements of violations of 946.12 itsell.

The statute is frequently oblique, and elements overlap between the subscctions. What
may definc an clement for the purpose of one section may not serve in another, and
such discrepancics will be noted where they  occur. JFor example, an cssential element
in all alleged violations of 946.12 is that the defendant was acting as a public officer
or employe as defined by Wis. Stat., 939.22 (30). In addition, for an alicged violution
of 946.12 (2), (3) and (4), he must be acting in his official capacily. [For an alleged
violation of 946.12 (5), he must be acting under color of his office. Similarly, an
essential element for all alleged violations of 946.12 is criminal intent, as defined by
Wis. Stat. 939.23, Though this apparently does not mean corrupt and evil intent, intent
to obtain dishonest advantage does seem required for violation of 946.12 (3).

An attempt has been made to use, whenever possible, only Wisconsin cases, and
discussion by cexample of specific charges has been preferred to speculative and
theoretical discussions. from cases arising in other jurisdictions. In short, an attempt
has been made to make this « functional prosecutors’ manual, of use primarily in the
State of Wisconsin.

In as complete a manner as possible, defenses have been anticipated.  Defenses
arising out of the interpretation of terms within the statute itself have been discussed
as they arise in the context of the discussion of the elements.  The anlicipated
constitutional attacks on the statute as a whole, as well as due process attacks on the
sufficicncy of complaints, have been discussed. in more abstract terms at the end.

946.12 (1), Introduction.

Wis. Stat, 946.12 (1) codifics the common law crimes of non-feasance and
misfeasunce, and provides thut any public officer or employe who,
(1) Intentionally fails or refuses to perform a known, mandatory,
non-discretionary, ministerial duty of his office or employment within the

time or in the manner required by law M

may be fined $500, imprisoned for not ‘more than a yeuar, or both.
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0G0 Cly contans threc essentud clements which the prosecutor must establish
hevond o reasopable donby I that the detendant was, at the time of the offense,
o public othieer oF cipiove within the meanmge ol the Commal Codey and Wis, Stal
D391 (30) 2y that said olfieer knew what his duty was, by Llawe: and 3) that suid
officer = or employve intentionadly ailed or refused o perform that duly.

I dsaning o complaint, Q0 v essenfial to allege that the defendant had a position
as o public officer or employe, that he knew or should have Kknown what his dutics
were by aw, and that he wiltfully and intentionally neglected to perform  them.
However, as staled in State v Lombardi 11959), 8 Wis, 2d 421, 99 N.W. 2d 829, it
is not necessary Lo churpe corrupt motive under 946,12 (1) [see discussion on intent,
element 3, inlra]. It is suflicient to charge in the langnupe of the statute as long
as the basic requirement. is met that in stating a statutory offense, enough is stated
to so individuate the offense that the offender has proper rnotice . . . of what the
offense he is  to be held for really is."  {[See Liskowitz r, Stute (1939), 229 Wis.

636, 282 N.W. 103.] The gencral Wisconsin rule, as stated in Rosenberg v. State (1933),

212 Wis. 340 249 NW. 541, 0s that "a  statement of an offense in the language of

the statute s sufficient  whenever enough is stated in connection with the use of the
statutory language to inform the accused of the particular  act or violation claimed.”
[See discussion of due process defenses to alleged violations of 946.12, infra, for a
full  discussion of this matter.]

Defenses which might be attempted in response to prosecutions under 946.12
(1) are: 1) that defendant did not possess corrupt intent, 2) that the duty was not
preseribed "by fuw," 3) that defendant was not a de jure public olficer, or 4) that
defendant made o good fuith istake as to the nature of his duty,

Flement No. 1, that the defendant was, at the time of the offense, a public officer
or employe.

By Wisconsin Criminal Code 939.22 (30), a public officer is "any person appointed
or clected according to Taw to discharge o public duty for the State or one of its
subordinate governmental units.” A "public employe” is defined in terms of one not
a public offiver who "performs any official function on behall of the State or one
ol ity subordinate governmental units” who is paid from the public treasury. Mo
Wisconsin cames were found directly ditTerentiating between an officer and an employe,
thouph Tor purposes of charging and prosecution, the distinction seems immaterial as

the charpe would be made, in the Lognage of the statute, in the disjunctive.

I Martin v. Swith (1941), 239 Wis, 314, T NW. 2d 163, cited with approval
in Burton v, State Appeal Board (1908), 38 Wis. 2d 294, 150 N, 2d 380, the Wisconsin

" . . gan
- as one holding an office

Supreme Court accepted the description of a "public officer
1} created by a constitution or a legislative act; 2) possessing a delegation of a portion
of the sovercign power of the government to be exercised for the benefit of the public:
3) one holding a position with some permanancy and continuity;4) one having powers
and duties devolved from legislative authority: 5) onc with powers and duties to be
performed independently and without control of the superior power other than the
law, except in the case of an inferior officer specifically under control of a superior
officer or body; 6) onc holding a position entered into by official oaths or bond; or
7) one holding a position by virtue of a commission or other written authority.

It is beyond question in Wisconsin that though a defense to a prosecution under
946.12 could be made that defendant was not an officer or employe, no defense that
he was not actually empowered to tuke the office would lie.  Wis. Criminal Code
946.18 provides specifically that 946.12 applies to de facto as well as de jure officers.
For the purpose of the criminal law, there is no reason to distinguish between the
two [see Vol. V, 1953, Judiciary Committee Report On The Criminal Code, Wisconsin
Legistative Council, page 184 (1953)].

As stated in U.S. v. Royer (1924), 268 U.S. 394, 45 S.Ct. 519. 69 L..Ed. 1011,
an officer de facto is one who is swrrounded with the insignic of office and scems
to act with authority. In that case respondent occupied the office in question and
discharged his dutics in good faith and with every appearance of acting with authority.
Similarly, in State ex rel. Sisson v. Kalk (1929), 197 Wis. 573, 223 N.W. 83, even
though the defendant was actually incligible for the office of Deputy City Clerk, due
to hig age, once he had assumed the funcli,pns of the office, he became a de fucto
officer and his acts could bind the city,  In- People ex-rel. Rush v. Wortinan (1929),
334 111..298, 165 N 788,04 ALR 530, the court staled that in proceedings aguinst
people acting as officers who aren't cligible, "neither their eligibility to appointment
nor the validity of their official acts can be inquired into, . . ." (At 789)

The definitive WiscOn_sin. case, mentioned. in the Tootnotes to the Wisconsin Jury

Instructions, Cﬁminul 1730, on 946.12 (2), is State ex rel. Stock v. Kibiak (1952),

262 Wis 613, 55 N.W. 2d 905, in which the court stuted that, gencrally, the term

"officer” should be broadly construed for purposes of proscention under 348.28 (1),

the predecessor 1o 946,12 (1), In that cuse the court upheld the allegation that one
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appomted by the Town Board to act as a financial agent and to isste municipal bonds,
was al deast o de facto ggent and thus could  be assumed to be. for the purposes
of the statate, an official  performing a public or official service. The conclusion would
seem Lo be that o prosecution for misconduct cannot be defended against by the
defendant's claim that, because of some technicality, at the time of the alleged
misconduct, he was not a public officer or employe,

In addition to city clerks and financial agents, the following are some persons
who have been held to be public officers or employes within the meaning of 946.12.
Though this list by no means pretends to be complete, it might give some indication
of the broad manner in which the terms public officer and empioye have been
interpreted: 1) a University Regent is an employe, 58 OAG 158 (1969), Martin .
Smith (1940), 239 Wis, 314, | N.W. 2d 163; 2) a school board member is a public
officer 12 OAG 290 (1923); 3) town supervisors are public officers, 10 OAG 877 (1921);
4) superintendents of schools are public officers, 1 OAG 503°(1913); 5) those with
the duty to relieve and tuke care of indigent persons are public employes, 17 OAG
147 (1928): 6) sheriffs are public officers, State v. Lombardi (1959), 8 Wis. 2d 421,
99 N.W. 2d 834; 7) town supervisors arc public officers, State v. Kort (1971), 54 Wis.
2d 129, 194 N.W. 2d 682: 8) members of the housing authority are public employes,
State ex rel. Arnold v, County Court (1971), 51 Wis. 2d 434, 187 N.W. 2d 354: 9)
judges and justices are _public officers, 20 OAG 883 (1931); 10) justices of the peace
are public officers, 49 OAG 171 (1960); 11) district attorneys are public officers, 60
OAG 21 (1971); State ex rel. Kurkicrewicz v. Canion (1969), 42 Wis. 2d 368, 166
N 2d 2555 12) village presidents are public officers, 40 OAG 416 (1951); 13) notary
publics are puablic officers, Britton v. Niccolls (1882), 104 U.S. 757, 26 L.Ed. 917;
Maxwell v, Hartmann (1881), 50 Wis. 660, 664, 19 OAG 626 (1930), 50 OAG 354
(1916), 21 OAG 0626 (1932).

Blement_No. 2. that said officer knew what his duty was, by law, and in terms
of the time and manner in which it was to be performed.

Wis. Stat. 946.12 (1) directs that the defendant must fail or refuse to perform
i knpwn, mandatory, nondiscretionary, ministerial duty of his office within the time
or manner required by law.  Two problems immediately arise: 1) what are duties
imposed "by law," and 2) what distinguishes o mandatory duty from a discretionary

duty?

-6~

Bven though an act is reanired "by law," a defense of impossibility of performuance
will Heo Similarly, it 6 defendant could establish that he made o mistake in interpreting
his duty, or i that duty could be inierpreted as diseretionary, such o defense would
e, [See Sture ex rel. Seiwenker v, District Court (1932), 200 Wis. 600, 240 N.W.
400.] If the duty was diseretionary, the charge cotid be dismissed under 946.12 (n),
Wis. Stats., though it could properly lic under 946.12 (3), Wis. Stats., in which the
prosccution would have a much more onerous burden of establishing a higher degree
of corruptl intent and dishonest advantage.

In a related case, State v. Davis (1974), 63 Wis. 2d 75, 216 N.W. 2d 31, the

Wisconsin Supreme Court held that a public official prosecuted under Wis. Stat. 946.13

- could successfully interpose the defense of good faith reliunce on the opinion of counsel.

The court emphasized that such a defense would lic only where action by the official
was tuken openly and in good faith, in reliance on an opinion which counsel rendered
under statutory obligation. Although this case concerns a prosecution under Wis. Stat.
946.13, the defense presented in Davis would appear applicable under Wis. Stat. 946.12,
as well.

In Wisconsin Jury Instructions, Criminal 1730, Note 2, the authors state that in
the usual case the court will be gble to decide, us u matter of law, whether the duty
the defendant allegedly failed or refused to perform was mandatory. lowever, in the
rare siluation where no decision is made as a matter of law, the issue goes to the
jury as 1 matter of fact. In instructing the jury as to how to decide whether the
duty is mandatory or discretionary, recourse may be had to the civil statutes defining
that duty. Also, in arguing before the court as to what defines the nature of the
duty, the proscculing attorney may make reference to the case law defining the terms
"mundatory or discretionary” and "by law".

a. Mandatory and Discretionary Dutics.

As mentioned above, the distinction between a mandatory and discretionary duty
can be crucial in charging decisions under 946.12, as corrupt intent must be established
in rclation to discretionary duties, though not as to mandatory dutics. Though it is
usually possible to determine whether a duty is mandatory or discretionary as @ matter

of law, us stated in Druccker v. Sulomon (1867), 21 Wis., 629, 94 A.D. 571,

"It is sometimes difficult to draw the exact line of distinction hetween
ministerial and diseretionary or judicial authority." (At 637)



Whea the Wisconsin legishiture added  the criminal intent requirement lo all
violations of 946,12, and climinated the old statutes which impuosed strict Hability for
some aisconduct in public office, it climinated the following situation from Reichert
roo Mihwarhee County (1914, 559 Wise 25, 36, 150 N.W. 401, which stated the old
rule that:

"Every ministerial officer in the performance of purely ministerial acts

is required, at his peril tointerpret the statute, or the order made in pursuance

thereof . . . His decision if erroncous does not exempt him from liability

in an action {though} his decision if correct is sufficient to defeat an action

against him."

In the Comment to 946.12, the revisors stated that:

"I the officer believes in good faith that the law imposes no duty
on him in a particular case, he is not guilty, for such a mistake negatives
the existence of the mental element required for the crime."

By Wis. Stat. 939,43 (1), an honest error, whether of fact or law, other than criminal
law, is a defense if it negatives the existence of a state of mind essential to the crime.
Thus, though the misconduct statute is a penal statute, a matter of criminal law, the
civil slatutes or regulations which define the dutics of a public officer, are not criminal
in nature.  Therefore, honest mistakes as to the duties they require would serve as
defenses to prosecution under 946.12, .

It would appear that the main point of distinction between a mandatory and
discretionary duty is that a mandatory duty is described "by law" [sce below], and
the diseretionary duty is judiciul or quasi-judicial in nature and involves value judgments,
the consequences of which the official or employe is not liuble for under 946.12 (1),
if he acted in pood faith.

In Lowe v, Conroy (1904), 120 Wis. 151, 97 N.W. 942, the deputy health officer
of the state, in good faith and on suspicion of anthrax, quarantined a citizen's meat
market and ordered the destruction of accumulated hides therein. The steer originally
suspected of being infected wius found not to be so, and the officer's decision as to
the steer was found to have been unjustified.  However, in a civil suit for damages,
the official claimed he was not liable as he was merely exercising the diseretionary
powers vested in him by the Bouard of Health, Though the court found him civilly

Hable under an exception to the general rule, it stated that;

"1 s the general rude that such officers are not Tiable in damages to
private persons for injuries which may result {rom their official action done
in the honest exercise of their judgment within the scope of their authority,
however erroncous cor mistuken that action may be, provided there be an
absence of malice or corruption.”

Though this is a civil case. its definitions would secem applicable to criminal law,

As traced in detail in 21 OAG 1141 (1932), this seems a Tairly accurate statement
of the luw today, us to discretionury powers.  As veiterated in Lund, Log and Lumber
Company v, Mcntyre (1898), 100 Wis. 258, 262, 75 N.W. 904, cited in Wusserman
v. Kenosha (1935), 217 Wis. 223, 258 N.W, 857:

! such rule applies to all officers in the performance of judiciul

or quasi-judicial duties, to judges from the highest to the Jowest, to jurors,
and to all public officers whatever name they may bear.

More recently in State ex rel. Schwenker v. District Court, (1932), 206 Wis. 600, 608,
240 N.W. 400, the court stated that non-corrupt exercise of a discretionary duty did

not render an officer liable:

1

Where an official having discretion in a certain manner acts upon his
judgment in good faith, although erroncously, such act is not corrupt within
the mecaning of the statute, and likewise if, in the exercise of his discretion,
he takes no uaction although he errs, he is not guilty of neglect as that term
is used in the [statutory] sections S

Thus if an officer knows his allegedly mandatory duty, by law, butl fails to perform
said duty, he is guilly of violution of 946.12 (1) unless that duty is found by judge
or jury to be uctually discretionary, or unless he has made an honest mistake as to
what the nature of that mandatory duty is.  [For further discussion as (o misconduct
in performance of discretionary duties, sce the discussion under 946,12 (3), infra.]

b. By Luw.

It would appear clear that the authors of the statute meant "by law" to be
interpreted as meaning more thun merely those duties described in othes stututes. In

State v, Bennett (1934), 213 Wis. 456, 252 N.W. 298 the dissent stated that:

"It was appuarently the purpose of the revisors of 1878 und of the
fegislature that enacted the revision to frame a malleasance statute that would
cover every. conceivable violition of law by municipal officers and every
conceivable  transaction by them .. . in municipal  service with  the
municipality served in which they or any of them had any interest.” (At
474)
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I State oxorell Dipecn vo Lamon (1939)0 231 Wis, 207, 284 NV, 21, the court,
though not dueetly defining the scope of "by faw”, cited the dissenting opinion in
State v Benncrt, supra, with approval and stated that it covers "all specilic prohibitions
upon ‘officers' contained in the wession Liws codilied and any other violations of law
by officers.”  Dinneen turther states that the intent of 940,12 was to prohibit the
wide range of common law crimes constituting malfeasance, and that it would therefore
seem reasonable to assume that "by law" goes beyvond written laws enacted by legislative
bodies.

The Comment to 446,12 lends credence to this broad reading of "by law":

"The duty may be imposed by common law, statute, municipal
ordinance, administrative  regulation, and  perhaps  other  sources . "
(emphasis added.)

Though no cases were found dircetly on point in Wisconsin, it is possible that a duty
clearly defined as mandatory by custom and usage could fall within the definition of
"by law." TFor a case stating that duties may arise out of the nature of the office
itself, sce State v. Weleck (1952), 10 N.J. 355, 91 A. 2d 75L

As "by law" does not scem to be clearly defined by case law as regards 946.12,
a very cautious analogy to the "by law" requirement in 946.10, the bribery statute,
might be made.  That statute prohibits any public officer or employe from accepting
a bribe "in relation to any matter which by law is pending or might -comc before him
in his capacity as such an officer . . ." Though this statute scems to go to the scope
of lis duties, insofur as scope of duties could be, in a 946.12 proscecution, identical
to a description of mandatory duties as to manner and time of performance, bribery
cases may be of some limited usefulness.

In U.S, v, Birdsall (1914), 233 U.S. 223, in construing a federal bribery stulute

essentially similar to Wisconsin's, the United States Supreme Court held that:

"To constitute it official action, it w=s not necessary that it should
be preseribed by statute: it was sulficient that it was governed by a lawtul
requircnmient of the department under whose authority the officer was acting
[eites omitted ). Nor was it necessary that the requirement should be
prescribed by o wrilten rule or regalation. It might also be found in an
established usape which constituted the common law of the department and
fixed the duties of those engaged in its activities [eites omitted . In numerous
instanves, dutics not completely defined by written rules are clearly
established by settled practice, and action taken in the course ol their

performance  must be pegarded  as o within the  provisions  of  the
above-mentioned statutes against bribery [cites omitted]." (AL 230-231)

Thus it appears clear that "by Jaw" can go beyond legislative acts, though how
far bevond is unclear.

LElement No. 3, that said officer or cmploye intentionally failed or refused to

¢ perform said duty.

There is clear indication in Wisconsin that some sori of criminal intent is requisite

‘ ‘ for violation of Wis. Stat. 946.12. In fuct, as the Comment clearly reveuls, where public
officiuls were formerly strictly liable at common law and under old Wisconsin statutes

for their misconduct, under the new statute criminal intent is required. As it appears

that the mental clement required under 946.12 (3) is distinguishable from the mental

clement required under 946,12 (1), (2), (4) und (5), a brief reiteration of the stututory

language would scem appropriate.  Subsection (1), (4) and (5) specifically used the

verb "intentionally” and subsection (2) used the verb "knows." Wis. Stat. 939.23 defines

the language in which the criminal intent requirement is couched as follows:

"(1) When criminal intent is an clement of a crime in the Criminal
Code, such intent is indicated by the term 'intentionally' the phrase 'with
intent to', the phrase 'with intent that', or some form of the verb 'know'
or 'believe.™

Intentionally is defined by 939.23 (3) as meaning:

. . . that the actor has the purpose to do the thing or cause ihe
result specified or believes that his act, it successful, will cause that result.
In addition . . . the actor must have knowledge of those facts which are
necessary to make his conduct criminal and which are set forth after the
word 'intentionally’."
Thus, in ¢ prosecution under 946.12 (1), the actor would have to intend to fail or
refuse to perform his duty.
It would appear that State ex rel. Dinneen v, Larson (1939), 231 Wis. 207, 284
N.W. 21, the definitive case on misconduct under the old statute, conclusively established
that corrupt motive, as distinguished from general criminal intent, is not required. The
court cited 46 CIS, page 1094, section 345, and stated:
" . . To constitute an indictable offense of misbehavior in office, it
is not essential that pecuniary damape should have resulted to the public

by reason of an olficer's irregular conduct, or that the officer should have
acted from corrupt motives." (At 219) .
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Thus, willlul neglect of duty does not necessitite corrupt intent, as the neglect of duty
statuate was not one without any intent requirement, prior to the formulafion of 946,12,
Thus, there is no need to conclude that any additional mental element has been added
subsequent (o the Dinpeen decision. Theretarec it appears that as regards 916,12 (1),
(). by and (5), nointent is required beyond intent Lo do (he proscribed act, knowing
the facts which make such act criminal.

Solely for purposes of clarification, a comparison of the higher level of corrupt
intent required under 946.10, the bribery statute, and the general criminal intent Tor
prool of 946.12, might be of use. State v, Alfonsi (1967), 33 Wis. 2d 4069, 147 N.W.
24 550, involved a bribery charge against a public official under Wis, Stat. 946.10,
in which "corrupt intent" is not specifically mentioned.  In reading the requirement
of corrupt intent, or mens rea, into the statute, the court fooked to the old bribery
statute which did specifly corrupt intent, and to the nature of the crime of bribery
itself.  Through an claborate analysis of the statutory history of 946.10, the court
found that:

"The crime of bribery is not one that was meant to be malum

proliibitum but, on the contrary. is one that requires an cvil or corrupt motive
to be proved.” (At 476.)

Thus bribery is a crime, like embezzlement, which by its very nature evidences a corrupt
and guilty mind. "The very act by a public official of offering material benefiv in exchange
for un unfuir advantage is inherently corrupt.  If the gravamen ol this crime is the
"despicable act” of unlawfully and corruptly soliciting and accepting things of value
in exchange for influencing acts, obviously na good fuith mistake or confusion as to
the exact nature of proper duties to be performed, would be possible.

However, in u prosecution [or neglect of duty, corrupt intent is not requircd by
statute and is not inlierent in the act itsell.  For instance, in State v. Lombardi (1959),
8 Wis. 2d 421, 99 NAW. 2d 829, a sheriff wus charged with violation of 946.12 (1)
ind (2), nonperformance of duties imposed on him by law. He was also charged under
Wis. Stal, 348.28, a 1953 statute which, according to the Comment, was incorporated
into the new statute, 940,12, Appellant submitted that the information failed to charge
any crime and that the verdiet did not Tind him guilty since there wis no charge that
he aeted with corrupt motives. The court summarily  dismissed  this- argument and

proveeded o the merits of the case:

@

"Corruption, that is, aclion or nonaction motivated by personal gain

or advantage Lo the sherilf, is not an essential element * # % ponperformance

of duties i'mposcd on him by law by virtue of his office constitutes the

offenses of which the sheriff is aceused regardless of the presence or absence

of a corrupt motive." (At 430)

State v. Kort (1972), 54 Wis. 2d 129, 194 N.W. 2d 682, is the most recent case
speaking directly to the intent requirement for 946.12. There, a lown supervisor was
reimbursed for extra hours he worked to make up for hours he was oul of town on
municipal business. There was no statutory authority for such payment, and the conduct
was not specifically prohibited until this decision at the trial level. The Supreme Court
decided that the defendunt did not have the requisite intent on the grounds that he
could have had no advance notice that his conduct was prohibited. Thus, it was
impossible for him to have the requisite intent to commit known criminal acts.

However, it would scem that if the defendant's conduct was illegal or his duty
was clear under existing and clearly discernable law, and if this duly was neglected
or refused, only intent to do the proscribed acts need be established. For example,
in 21 OAG 626 (1932), a notary public toqk an acknowledgement of execution of
an instrument over the telephone. By law he had to attest that this person appeared
before him. Obviously, he signed the notarization without this conditibn having been
met, He was held liable under 348.28, a statute consolidated into 946.12 (4), regardless
of the fact that he acied in good faith, without knowledge that the person was
perpetrating o fraud. Tt was sufficient that the defendant knowingly stated that the
caller had come before him when in fact he had not. lle intentionally signed the
Talse notarization, and that was sufficient. Similarly, in Jolhnson v, State (1968), 251
Ind. 17, 238 N.LE. 2d 651, guilty knowledge was held established when a notary public
attested to an affidavit purportedly signed in the notary's presence by an affiant who
defendunt knew hud been dead for five months, Guilty knowledge without corrupt
intent was held sufficient.  Additionally, u justice of the peace was held criminally
liable for charging for services not performed or known to be not neeessary to the
fulfilment of his dutics. 49 OAG 171 (1960). Similarly in 47 OAG 168, (1958),
o sherilt whoA was charging unauthorized fees for his services, mileage, and court
appearances in Lraltic cases, was held lable.  The opinion held that i the sheriff was
anthorized by law to perform these duties, he might collect fees. I he was not, he

could not collect fees and could be held criminally liable under 946,12,
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a. Motions Fo Dismies_ And Defenswes,

Delenses can be made that the defendant did not have the requisite intent. As
diseussed under Element 2, supra, good faith mistake as to what constituted the duty
to be performed is a defense o a charge under 946.12 (1), (2), (4) and (5), as this
climinates the requisite intent.  However, a motion to dismiss for failure to charge
corrupt motive should fail on the proposition that only intent to do the proscribed
acts iy required.  Similarly, lack of proof as to corruption is not a delense as stated

in Stute v Lombardi, supra,

"Corruption, that is, action or nonaction motivated by personul gain
or advantage to the sheriff, is not an essential clement of the misdemeanors
with which the sheriff is charged. His willful refusal or nonperformance
of dutics imposed on him by law by virtue of his office constitute the offenses
of which the sherifT is accused regardless of the presence or absence of the
corrupt motive.” (At 430)

A closely related defense that no charge will lie under 946.12 (1), (2), (4) and
(5) unless unjust enrichment, personal gain, or public injury is charged or proven, is
also not valid. 1In Ellefson v. Smith (1924), 182 Wis. 2d 398, 196 N.W. 834, a contract
was let by the town board without advertising for bids, as required by law. Though
the officers acted in good faith and without intent to defraud the public, they did
intentionally ignore the statute which required them to advertise for bids. Thus, even
though the officers did not profit  themsclves and the city suffered no direct loss,
a civil action to  rescind the contract did lie. More recently, in Dinneen v. Larson,
supra, a criminal action for neglect of duly was lodged under 348.29, the predecessor
to 946.12 (1). The court said that at common law no  proofl was required of selfish
motive or hope of private gain, and similarly under statute no pecuniary damage need
have resulted from  the official's neglect of duty.  Similarly, United States 1delity
and  Guaranty Company v, Hooper (1935), 219 Wis, 373, 263 N.W. 184, involved
a defendant who had falsely certified that a woman was employed by the state long
after she had in fact resipned.  Her salury was received by the defendant, and uscd
fo pay various expenses of the state agency he superintended. [t appeared that the
expenses were in themselves valid, and that neither the defendant nor anyone clse had
been improperly enriched by the monies oblained. Nevertheless, the court stated that
this vonduct violated the criminal taw. ‘The statule cited was see. 348.33, one of the

sections consolidiated into the present statute 946,12,
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Parenthetically, it might be noted that the attitude of the Wisconsin Supreme
Court to this.defense is congruent with the attitude. of the federal courls and a mujority
of the courts of other states.  For example, in Creneford v, U.S. (1908), 212 U.S.
183, 187, appellant delended against a charge of conspiracy to defraud the government
by offering to prove that the United States had not suffered any material loss as the
result of his bchavior.  The Court held it immaterial to the charge whether the
government had actially been defrauded or not. For similar holdings on the state
level, sce 67 CIS, Officers. see. 33, 430435, [For a discussion of when the defense
of the lack of unjust enrichment will lic, see the discussion of dishonest advantage
under 946.12 (3), infra). |

b. Proof of Intent.

Proofl of intent in prosecutions under 946.12 (1), (2), (4) and (5) is by ils very
nature illusive. Intent, a subjective mental state, is only provable by circumstantial

evidence which objectifics that intent. (1 Wharton, Criminal Evidence, section 6, 13th

"Ed. 1973). Thus, declarations by defendant (Id., sec. 200) and subsequent conduct

(Id., sec. 209) are the tools at the prosecutor's disposal. The prosecutor must constantly
ask the jury to infer criminal intent from acts frequently ambiguous in their nature.

As stated in State v. Davidson (1943), 242 Wis. 406, § N.W, 2d 275:

" [1]ntent is a state of mind which can be evidenced only by the words
or conduct of the person who is claimed to have entertained it. The jury
was under no obligation to accept the direct evidence of intent furnished
by the defendant, and must be permitted to infer intent from such of
defendant's acts as objectively evidence his state of mind. It scems clear
to us that the deposit and subscequent use of the funds by defendant for
his own benefit may properly form the basis for an inference of felonious
intent." (At 413)

Introducing cvidence as te knowledge of what constitutes the official duty and
what constitutes willful neglect of that duty, the courts have evinced a willingness to
infer knowledge of what constitutes duty.  For example, in State v. Lombardi, supra,
gvidcncc that defendant had been sherifT for 24 years was held to allow the reasonable
inference thut he could not have been unaware that a suspect establishment was a bawdy
house.

In introducing cvidence as to intent at trial, recourse may be had to a variety
of devices. Admissions against interest may be introduced [Sce Wis. Stat. 908.01 (4)(b)

ol the new Wisconsin Rules of Bviden -] w0 verv declarations against interest by



wilnesses not parties in the critminal action [see Wis, Stal. 908,045 (4) of the new
Rules of Evidence].  Rebutial evidence may be offered us to bad character, once an
accused has raised the dssue of his good character, as absence of honesty and integrity
are of the essence in prosccution for misconduct in public office [see Wis. Stat. 908.03
(21) ol the New Rules of Fvidence]. Also, evidence of prior misconduct, cither through
prior bad acls or prior convictions, is admissable fo show the general disposition to
commil the offense charged [see Wis. Stat. 908.03 (22), (23) of the New Rules of
Bvidence]. For example, in Smith v, State, 195 Wis. 555, 218 N.W. 822, in a prosccution
for adultery, other adulterous acts between the same parties could be shown to establish
an adulterous disposition. Though the general rule is that prior commission of offenses
is not admissible, a well recognized exception is made as to evidence tending to establish
some ingredient of the offense charged, such as knowledge or intent. (1 Wigmere,
Evidence, Sec. 15). Sec also sec. 904.04 (2), Wis. Stats., and St-atc p. Meating (1930),
202 Wis, 47, 231 N.W. 263.

In Whitty ». State (1967), 34 Wis, 2d 278, 149 N.W. 2d 557, the Wisconsin
Supreme Court discussed in detail the admission of evidence of prior in'sconduct to
show identity and pattern, as well as disposition to commit crime. The court adopted

rule 303 of the American Law Institute Model Code of Evidence:

"RULL 303 DISCRETION OF JUDGE TO EXCLUDE ADMISSIBLE
EVIDENCE.

(1) The judge may in his discretion exclude evidence if he finds that
its probutive value is outweighed by the risk that its admission will

(a)  necessitate undue consumption of time, or

(by create substantial dunger of undue prejudice or of conlusing
the issues or of misleading the jury, or

(¢) unfairly surprise a party who has had reasonable ground
M A Y .\‘l "
to anticipate that such evidence would be offered."
The court also reiterated that the admission of such evidence should not be conditioned
on whether the evidence is in the form of a conviction; evidence of the incident, crime
or accurrence ds sufficient (it 293),
More specifically, in Swte v. Lombuardi, supra, at 439, the court cited lerde v.

State (1941), 230 Wis. <08, 413, 295 N.W, 684:

-106-

"In proof of criminal intent. the conduct of a defendant on other
occasions closely connected in point of time and plan may at times be relevant
to throw light on the defendant's motives and intentions while doing the
act complained of. Smith v, State, 195 Wis. 555, 500, 218 N.W. 822: Stute
v Meuating, 202 Wi, 47, 50, 231 N.W. 263. "The intention with which a
particular act is done often constitutes (he burden of the inquiry, and to
prove the intent it becomes neeessary, in many instances, to extend (he
cxamination beyond the particular (ransaction concerning which the accused
is upon trial. For the purpose, therefore, of proving intent, not of proving
the act itself, it is often permissible to show other criminul transactions of
the same sort springing from like mental conditions.” 2 Jones, Lvidence (2d
Ed.), p. 1161, sec. 624. See also | Bishop, Criminal Procedure, sec. 1067."
(Id. at 439)

It is to be further noted that in Lombardi, supra, evidence was allowed in as to
defendant's knowledge of a house of prostitution subsequent to the date of the offense
charged.

946.12 (2), Introduction.

Wis. Stat. 946.12 (2) codifics the common law crime of malfeasance, and the
statutory crimes of making a contract not authorized by law, discounting of claims,
and misusc of loans from trust funds. As stated in the Comment to 946.12, subsections
(4) and (5) are specific prohibitions of practices probably covered by the more general
subscctions (1), (2) and (3). Thus the statutory crime of making a false certificate
or report could be simultancously covered by (2) and (4); charging. higher fees than
authorized by law could be simultancously covered under (2) and (5).

Wis. Stat. 946.12 (2) specifically penalizes one who is a public officer or employe

who:

"In his capacity as such officer or employee, does an act which he

knows is in cxcess of his law/ul authority or which he knows is forbidden

by law to do in his officiul capacity "
946.12 (2) contains three clements: 1) that the defendant was, at the time of the
offense, o public officer or employe; 2) that the defendant wag acting in his official
capacity; and 3) that the defendant knew or believed that he was acling in a manner
not authorized or. forbidden by law.

Llement 1 is discussed in detail under 946.12 (1). Element 2 is peculiar to 946.12
(2) and (3), and will be discussed in detail herein. It is to be noted that the coneept

of ucting in an official capacity al some points overlaps with the concepts of acting
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i o 2 (5 dement -3 includes
under color ol office, an cement o be discussed under 990,82 (5), Llement 3 in
| i i 2 : nt 2. Element 3
aspects of the "by law" requirement discussed in 946,12 (1), element I
clates »intent as discussed
under 940,12 (2) also includes the verb "know" and relates to the intent as discus
de A2 (2) abs 5
in 946,12 (1), clement 3. -
i ic i s atte «din
Defenses in addition to those previoushy noted which might be attemplec
nse to prosecutions under 946,12 (2) are 1) that defendant, even if a public offic
response s¢ ‘ |
M i+ 5 TCOVOL (VY 10 ,nt: Or
vis not acting in his official capacity: 2) that he did not possess corrupt inte
Wis ¢ 4 s ‘
i ity as prescribe aw, For defense
3) that his actions were not beyond his authority as presceribed by law, Fo
- < » . » A
' SUPT ‘or defense sce the
2), sce the discussion under 946.12 (1), clement 3, supra.  For defense 3), s
v 4. For :nse see the discussion
discussion under 946.12 (1), clement 2, (b), supra. For defense 1), see
herein under clement 2. o
M s " 2] Sy . » ccr
Llement No. I, that the defendant was, at the time of the offense, a public offi
or employe.
i is elg [, S 2 (1
For a detailed discussion of the requirements for this element, see 946.12 (1),
element 1, supra. | )
Element No. 2, that the defendant was acting in his official capacity.

S I
Though at first glance it would appear that the "acting in an official capacity
clement merely duplicates the "public”ofTicer or employe" element, such is not always
the case. One can be a public officer or employe whose misconduct occurs solely
in a private capacity. The concept of "acting in an official capacity” is also ?losely
aligned with acting "under color of office”. [See discussion of 946.12 (5), 1(nf;a.]
Though these two clements are sometimes treated as identical [scc'()l OAG 256 (1972)3,
foose use of this terminology can lead to definitionual difficultics. |
State v, Bennett (1934), 213 Wis. 456, 252 N.W, 298 remains the lcuclmg'ulf,u
i Wisconsin discussing the necessity that a public officer or employe be actm.g Wlthln
his official capacity. The charge was brought under 348.28, malfeasance in public office,
parts of which were later codified into 946.13, taking private interest in a public contract,
and 946,12 (2), performance ol unauthorized or forbidden acts. Many churg.:cs could
be made simultancously under 946,13 and 946,12 (2), (4) and (5). If a public o'fﬁccr
or employe keeps a private interest in a public contract, he is performing zin act fOl’(l)ld’JC:
by llzml/ under 946,13, and is thus chargeable under 946.12 (2) as well. For both 946,12

(2) and 946.13, it is requisite that defendant have acted in his official capacity.
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Thas thouph Bennent tvolves o churpe that city pluiming engineer had i
pecuniary interest in oy municipad transaction, its discussion of “official capacity” would

be relevant to (hat clement as it was liter codified in 946,12 (2). 1 (hat case a city
planning engincer wus charged with having o pecuniary interest in the purchase or sale

of municipal property. Defendant raised the affirmative defense that (he land sale was

not made to or by him in his official capacity or employment, and that he was therefore

not guilty of violation of 348.28, Stats., although he did receive part of the commission

) . paid to the broker for negotiating the sale. Defendant pointed out that to hold him

liable when he was not acting in his official capacity would lead to the absurd result

that any onc em ployed in any branch of government in any capacity whatsoever could
render his employer liable for any misconduct on his part at any time. The court
upheld the defendant's contention:

"It certainly was not intended by that statute that any officer, agent
or clerk of the state or a governmental unit 'who shall have any interest,
directly or indirectly, . . . in dny way or manner in any sale of real property

. shall be punished." That manifestly would be absurd." (At 463)

These facts were held not sy fficient to support
that:

a charge. However, the court concluded

... [11f the purchase in question had been 'made . . . in his official
capacity or employment, . . . it would have been wholly immaterial, .
insofar as the establishment of the essential elements of the offense is
concerned, whether Bennett did or did not also participate or act on his
own behalf in relation to the transaction.”" (At 464, 465)
If the defendant had made sale of property in which he had 4 peeuniary interest,
on hehalf” of the city, he wottld be Ligble.

Similarly in Quayle ». Bayfield County (1902), 114 Wis. 108, 89 N.W. 892, 4

) 3 Judge was given the official duty to rent a courtroom on behall’ of the municipality.

Acting in this official capacity, he rented a courtroom in a building he owned, and

thus was held guilly of malfeasance. Presumably, he could have had a4 pecuniary interest

in a building which the ’ciiy‘lc()lalg_i._'llalvc rented from him. l!()wcy'cr, in his official
capacity, he could not profit from his own official actions.

More recently in State ey rel. Stock v. Kubiak, supra, the court held acting in

an official capacity to he an essential clement for violatien of 348.28,

but seemed to
view this term

as meaning simply  that the official was acting in the course of his

-19-
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Thus, de facto and de jure officers. as well as employces, can act in an "offi ]

ic For ¢ ailed consideration
even if they are without authority to hold the office. [For a detailed consid

jure jce 2 946,12 (1),
of this point, sec the discussion of de facto and de jure officers under 9 {1

clement 1, suprit.] | |
In 61 OAG 256 (1972), a local sheriff was compensated for guard duty at an
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in excess of his lawful authority or that he was acting in a way forbidden by

ao Intent,

The Comment on 940,12 (2) deseribes the scope of the subsection as broad, but
specifices thut it, as the other subsections, is limited by the requirement of criminal
intent, Wisconsin Jury Instruction Criminal 1731, Note 3, refers to the mental element
required for violition of 946.12 (2), doing that which the defendant "knows" is in
excess of his lawful authority or forbidden by law, by reference to Wis, Stat, 939,23
(2). That statute defines "know" as requiring only that the actor believes the specificd
fact exists. Thus defendant would only have to believe that his acts were either in
excess of his lawlul duty or forbidden by law. As 939.23 (1), the general statutory
statement on intent, specifies that “intentionally™ and forms of the verb “"know" are
cquivalent in expressing the criminal intent clement of a crime, the general intent
requirement Llnd(;r 946.12 (2) would seem the same as that under 946.12 (1), [Sec
the discussion of general criminal intent under 946.12 (1), element 3, supra.]

b. In Excess Of Lawlul Authority Or In A Manner Forbidden By Law.

See the discussion of "by law" under 946.12 (1), element 2, (b), supra.
946.12 (3), General Introduction.

Wis. Stat, 946.12 (3) codifies the common law crimes of malleasance and
non-feasance as regards discretionary duties, and penalizes one who is a public officer
or employe who:

". . . By act of commission or omission, in his capacity as such officer
or ecmployee exercises a discretionary power in a manner inconsistent with
the duties of his office or employment or the rights of others and with intent
to obtain a dishonest advantage for himsclf or another . . ."

946.12 (3) contuins four clements: 1) that the defendant was, at the time of

the offense, & public officer or employe; 2) that he was acting in his official capacity:
3) that he was performing a discretionary duty in a manner inconsistent with the dutics
of his office or employment, or in a manner inconsistent with the rights of others;
and 4) that he was so acting with intent o obtlain a dishonest advantage for himself

or others.

Element 1 is discussed in detail under 1946.12 (1), Element 2 is common to

subscction (2) and (3) and is discussed in detail under 946.12 (2). Element 3 is peculiar
to 946.12 (3), and is described in detail herein, However, for a comparison of mandatory
and discretionary duties, reference should be made to the discussion under 946.12 (1),
clement 4. Blement 4 involves corrupt, as opposed to general criminal, intent,  As

this is the only subsection requiring a "corrupt” intent to obtain a«lishonest advantage,
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it 1s discissed herein, However, better understanding is achieved by compurison with
the discussions ol infent under 946,12 (1) and (2), supra.

ICis to be noted parenthetically that it s clear from the statement in 940,12
(3) that an official may abuse his discretion "by uct of commission or omission." Thus
in State ex rel. Kurkierewics v, Camon (1909), 42 Wis. 2d 368, 166 N.W. 2d 255,
a decision not to investigate or charge in the alleged shooting death of a black man
by a police officer could be an omission to uct which abused the discretion of the
district attorney, if not buased on sound professional judgment.

In addition to the defenses discussed in previous sections, defendant could respond
to prosccution under 940.12 (3) by contending: 1) that he did not possess the requisite
corrupt intent; 2) that he achieved  no personal gain or unjust enrichment; 3) that
he did not perform in a manner inconsistent with his duties; or 4) that the statute
is  void for vaguencss, and therefore denies due process. For a discussion of the
distinet intent requirement in 946.12 (3), sce the discussion hérein. For a discussion
of lack of personal gain and unjust enrichment, see the discussion herein and under
946.12 (1), clement 3, (a). supra. For defense 3), see the discussion herein. For defense
4), see the discussion of constitutional defenses which follows.

Element No. 1, that the defendant was, at the time of the offensc, a public

officer or employe.

For a detailed discussion of the requirements for this clement, see 946.12 (1),
element 1, supra.

Element No. 2, that said public officer or employe was acting in his official
capacity.

For a discussion of the requirements for this clement, see 946.12 (2), clement
2, supri.

Llement No. 3, that said public officer or employe was performing a discretionary
duty in the manner inconsistent with the duties of his office or employment or in
a nmuner meonsistent with the rights of others.

As asserted in Note 2 to Wisconsin Jury Instruction, Criminal 1732, on 946.12
(3), whether a duty is discretionary or mandatory in nature can usually be decided
as 4 malter of law.  Hewever, in specific instances this decision may be before the
jury as @ matter of fact. The decision as to whether it iy discretionary is made with
reference to the description of the duty "by law."  Apparently, "by law" means more
than "by statute."  Thos in Srate ex rel. Kurkierewicz v, Cannon (1969), 42 Wis. 2d

368, 166 N.W. 2d 255, the court mentioned that a district attorney in Wisconsin is

=27,
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a Constitutional oflicer endowed with discretion approaching the quasisjudicial.  Also,
in State ex rel. Kuscewshiove Board of Fire and Police Commissioners (1963), 22 Wis.
219, 125 NAW. 335, the court looked to the dutics of the police chiel as set Torth
in the Milwaukee City Charter. in deciding what discretionary authority he had,

There is a long common law and statutory history in Wisconsin as to what
constitutes a discretionary duty. In general it scems that discretionary duties are those
quasi-judicial in nature, wnere the legistature has endowed the official with latitude
for decision-making and exercising his own personal judgment, For example, in Druecker
p, Salomon (1967), 21 Wis. 621, 629, 94 A.D. 571, the court commented that whenever
an act is discretionary in nature, it takes on the character of a judicial decision. Similarly,
in lath v. Koeppel (1888), 72 Wis. 289, 39 N.\W. 539, a fish inspector was held not
liable in damages for an crror in judgment. The courl stated that he had:

", .. [H]igh and responsible judicial power, . and the officer

exercising such a power is within the protection of that principle, that a
judicial officer is not responsible in an action for damages * * *  This
principle protects all officers exercising judicial powers. whatever they may
be called * * * It is a discretionary authority, where the delermination
partakes of the character of a judicial decision." (At 293)

Though this case was civil, the statement would scem to be applicable to a criminal
casc as well.

More recently in State ex rel. Schwenker v. District Court (1932), 206 Wis. 600,
240 N.W. 4006, the court found that an official who crroneously cxercised his judgment
a8 to a discretionary duty was not criminally Hab'’z. In that case a banking commissioner
had the statutory authority to take over fuiliag banks. The court found that he had
wide discretion to exercise his judgment anu expertise in these matters, and his decision
not to put a particular bank into what amounted to a receivership, absent corrupt and
felonious intent, did not render him liable under the predecessor of 946.12 (2). The

courl stated that:

"Where an official having diseretion in a certain matter acts upon his
judgment in pood faith, although crrancously, such act is not corrupt within -
the meaning ol the statute, and hkewise if, in the exercise of his discretion,
he tukes no action although he errs, he is not guilty of neglect us that term
is . used in the sections quoted." (Al 608)



This o defense Ties under 940,12 (2) that the excrcise of diseretion was not for
dishonest advantage. and was merely an erroneous exercise of judgment. A churge can
only lie il the public officer or employe acted outside the scope of his discretion and
with cortupt intent, or if he acted within the scope of his discretion in @ munner at

odds with his own duties, at odds with the dutics of his employment, or at odds with
the rights of others.

4. Scope of Discretion.

Taving characierized the duty as discretionary. examination must be made of the

exact scope of that discretion. As stated in State ex rel. Gill v. Commnon Council

of Watertown (1859), 9 Wis. 229 the mere fact that a duty is discretionary does not
memn that it is outside the controb of the people or the courts.  Having stated that
otficers may act erroncously in the performance of a discretionary duty without being

subject to a writ of mandamus, the court states that

" this does not by any means make their action a case of discretion
not to be conirolled.  Such discretion exists only where therc is a decision
on some subject which the faw has given them power to decide on, }Nith
the intent that such decision should be final, unless changed by some direct
appeal or review.”

.

Specific cases have examined the scope of discretion and sometimes found abuse
contrary to 946.12 (2) and its predecessors where this scope was cxceeded. Thus,
a bank Q()lﬂph‘()llﬁ was found to have the discretion to decide printing needs. State
ex rel. Carpenter v. ilastings (1860), 10 Wis. 461. Similarly, in State ex rel. Pierce
v Board of Trustees (1914), 158 Wis. 417, 433, 149 N.W. 205, it was found to be
within the scope of discretion of the bourd of trustees of an institution to make financial
decisions, as the legislature had defegated @ broad discretion to that board to decide
what would be in the best interests of the institution.  In State ex rel. Kurkierewicz
y. Cannon, supra, the Constitution granted a broad scope of discretion to a district
attorney o decide whom to prosecute and when to initiate inquirics. However, when
the district attorney ignored specific mandatory dutivs, or exercised his discrctiqn as
to whether to perform them, he had abused that discretion:

"vet, where the legiskature hus spoken und directed the performance
of dutics nnder purticular facts, the district attorney is obligated to comply

with the Jegislative mandate,” (At 379)

™,

Finally, in Stute ex rel. Kuszowski v, Board of Fire and Police Conunissioners
(1963), 22 Wis. 2d 19, 125 NV, 335, suspension of a police officer by the chief,
though nol a specificatly delepated power, wis within the scope of the chief's diseretion.
However, suspension without pay waus held not to be within his discretion. Presumably
such o decision us to linancial matters was an abuse of discretion as it was punitive
and beyond the scope ol duties of the police chief to preserve the public peace, enforee
laws, and supervise the department.

b. Inconsistency With The Duties Of His Office, Employnmient, O The
Rights Of Others.

Wis. Stat. 9406.12 (2) specifically defines abuse of discretion as exercising power
1) in a manner inconsistent with the duties of officer employment, or 2) in a manner
incongistent with . the rights of others. It would appear that this statulory language
states specifically what, prior to 1955, was characterized as an arbitrary, capricious,
or unrcasonable exercise of discretionary powers, inconsistent with the rights of others
or the dutics of office.

For example, in State ex rel. Pierce v. Board of Trustees (1914), 158 Wis. 417,
149 N.W. 205, though the Board did have broad discretion to make decisions in the

best interests of an institution, such discretion was not without bounds.

e

I'his discretion must of course be exercised reasonably. It cannot
be exercised in a way which is an cvasion. of a positive duty, nor in an
arbitrary or capricious manner which amounts to ua refusal of exercising a
reasonable discretion.” (At 423)
Similurly in State ex rel. Kurkicrewicz v Cutinon, supra, the district attorney, though
he has wide diseretion, may not muake decisions resting upon prejudice or caprice. A
decision by the district attorney not to open a coroner's inquest into the shooting
death of & black man by a police officer, was within his discretion and buased upon
sound professional judgment that there was no eriminal liability., But, presumably the
district attorney, il he had decided not to open an inquest because the victim was
black, or because he just didn't want to be bothered, would have been acting capriciously
andfor on the basis of prejudice, and would have fallen within the conduct proscribed
by 946.12 (3).
A certain type of case prosecuted under the predecessor to 946.12 (3) involved

.

the exercise of an officer's or employe's discretionary power in a manner inconsistent



with the duties of another positian, cither private or official. Thus in 58 OAG 158
(1969), the opinion was vendered that an officer serving as a trustee on the Bourd
of Regents of the University of Wisconsin could simultancously work for degree as
a student. The rationale was that the exercise of discretionary power of 2 regent (i.c.,
voting on such matters as tuition increases) was not inconsistent with his dutics as
a student, and, at any rate was not done with the intent of oblaining a dishonest
advantage, a prerequisite for violation of 946.12 (3). [Sce discussion of clement 4,
infra.]

Though many cases of conflict of interests. and con (licting exercise of discretionary
powers over matters in which an officiul has a private interest, may be prosecuted under
940.12 (3), now that 946.13 specifically prohibits private interest in public contracts,
prosccution would scem to lic largely within the scope of that statute. Thus cases
which were brought under the old 348.28 [which was codificd both into 946.12 (3)
and 946.13] would now be appropriate under 946.13.  An example is a suggested
prosecution at 40 OAG 488 (1951) for an official holding an indirect personal interest
in a contract made for the benefit of his wife and child. Similarly, in State v. Bennett,
spra, discussed above, an official was charged with having a pecuniary interest in a
contract made on behall of the city, and such behavior was grounds for a criminal
action for exercising discretion in a manner inconsistent with his duties. Similarly,
at' 39 OAG 114 (1949), an officer who had a pecuniary interest in a municipal airport
construction contract was felt to be potentially guilty of malfcasance in public office.

State ex rel. Schwenker v. Distric: Court, supra, opens one further possible
definition of the terms "in a manner inconsistent with known dutics."” In Justice
Fairchild's discussion uas to section 348.28 and 348.29, he stated that "this legislation
is calceulated to prevent zfn abuse of public justice." It could be cautiously argued
in light of the avowed legislative intent of 946.12, to insure conduct above reproach
by public employes and officers, that when an officer or employe acts for a dishonest
advantage, he is, per se, acting in a manner inconsistent with his known public dutics
or employment, or with the rights of others.

This is acknowledged to be the case in other jurisdictions. For example, in State
v Weleek (1952), 10 NJ. 355, 91 A, 2d 751, the the court stated that official dutics
may arise by law or may arise oul of the very nature of the office itself, Those holding

these offices have a duty to perform honestly:
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"L Public officers are under un inescapable obligation to serve the

public with highest fideltiy'. . . 'they are required Lo display such intelligence
and skill us they are capable of, to be diligent and conscientious, to exercise
their discretion not arbitrarily but reusonably, and ubove all to display pood
faith, honesty, and integrity," * * *  "Ilhiese obligations, . . . are not mere
theorctical concepts or idealistic abstractions of no practical force and effect;
they are obligations imposed by the comnion law on public officers and
assumed by them as a matter of law upon their enfering public office.'

(At 757-758)

Thus secking dishonest advantage could be construed as, per se, acting in a manner
inconsistent with the duties of a public officer or employe.

Element No. 4, that he acted with intent to obtain a dishonest advantage for

himself or others.
The intent requirement necessary for violation of subsection (3) is stated as "with
intent to obtain a dishonest advantage." By reference to Wis. Stat. 939.23, the terms

"intentionally" and "with intent to" arc identically defined. The actor must have,

". .. A purpose to do the thing or cause the result specified or believes
that his act if successful, will causc that result."”

However, 939.23 (3) goes on to state that in addition the actor must have knowledge
of those facts making his conduct criminal, which are set forth following the word
“intentionally" (or, by incorporation the words "with intent to"). Thus in 946.12
(3), the actor must have knowledge of the facts that compose his attempt to creale
a dishonest advantage for himself. Thus, he nceds to have a "corrupt" intent, as
counterdistinguished from the general criminal intent required for vielations under the
other four subsections [Sce discussion under 946.12 (1), intent, supra].

The discussion in State ex rel. Schwenker v. District Court, supra, clarifies the
distinction. If an officer is performing a discretionary duly in good faith, cven though
crroncously, his conduct cannot be in violation of 946.12 (3), as he has no venality,
no corrupt intent. The court stated:

"1t Tollows from the phrascology of the statute [348.29, a predecessor

o 946.12 (3)} that unless evidence is offered of corrupt conduct the

complaint cannot be sustained. Where an official having discretion in a certain

matter acts upon his judgment in good faith, although erroncously, such act
is not corrupt within the meaning of the statute, . . ." (At 608)



As o diseretionary daties, an officer must exercise his judgment in implementing policies,
ancd criminal iability will not be found (o exist unless evidence of corruption, or acts
of a selfish nature, are brought forth.

In an analagots situation, speaking in tenus of fraud, in Boles v, Industrial
Comumission (1958), § Wis. 2d 382, 387, 92 N.W. 2d 873, the court cited with approval
the following statement from Hunnon v. Madden, (1931), 214 Cal. 251, 207, 5 P. 2d
4. In this vase the court decided that where fraud was alleged to have been committed
in the excrcise of discretionary powers, absent proof of corruption, a charge would
not lic,

"Fraud, being a term whith imputes venality and corruption to the
person  charged, should be clearly proved and satisfactorily established,
especially where the persons charged are public officers vested with wide
discretionary  powers."

In State ex rel. Dinneen v. Larson, supra, the court specifically rejected the notion
that corrupt intent is required for violation of Wis. Stat. 348.28 and 348.29. However,
the court cited Scelnwenker, supra, quoting the statement above, and distinguished this
sase by stating that it went only to situations where a public officer or employe was
exercising a discretionary power. In that situation only, corrupt intent was required.
As to exercise of mandatory duties, corrupt int_ent was not required.

946,12 (4), Introduction.

Wis. Stat. 946.12 (4) specifically prohibits a public officer or employe from

making, in his official capacity,
! . an entry in oan account or record book or return, certificate,

report, or stalement which in a material respect he intentionally falsifies."”
Proofl of violation of 946.12 (4) requires proofl of five clements: 1) that defendant
was, at the time ol the offense, a public officer or employe; 2) that in his official
capacily he made an entry in an account or record book, a certificate, a report, a
statement, or a return; 3) thut it was fulse; 4) that it was false in a material respect;
and 5) that he intended to make said Talse entry. '

In the Comment 1o 946.12 (4) it is stated that this subsection is probably ¢
specific instance of conduct alrcady prohibited by the first three subsections.  Thus,
il the duty is mandatory and prescribed "by faw," such as requiring that certain reports

and records be kept, it would seem that o charee would Jie under 946,12 (1) or (4).
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IF the duty were diseretionary, and an officer abused his discretion by muaking a false
entry, reporl, or statement, o charge would lic under 946,12 55 or (). 1 an official
was forbidden "by Taw™ from working overtime hours, but he knowingly did so and
stthmitted o payroll voucher, he would be chargeable under 946,12 (2) or (4).

Elements 3 and 4, relating 1o falsifying instruments in a material respecet, are
peculiar to 946.12 (4). Element No. | is identical to that discussed under 946.12
(1). Element 2, acting in an oflicial capacily, is identical to that discussed under 946.12
(2). Element § is identical to that discussed under 946.12 (1).

In addition to the defenses discussed in previous scctions, defendant could respond
to prosccution under 946.12 (4) by contending that 1) he merely fuiled to make an
entry, and that it did not constitute a false entry; 2) that he lacked corrupt intent;
3) that he was ncither unjustly enriched nor was the public injured by his acts: 4)
that even if his entry were false, it was not false in a material respect; or 5) that
the subsection is void for vagueness as to the meaning of the term "material." For
discussion of defense 1), see the discussion herein under 946.12 (4), element 3. For
discussion of defense 2), sce the discussions under 946.12 (1), element 3 and 946.12
(3), element 4. For discussion of defense 3), see the discussion under 946.12 (1),
element 3, (a). For discussion of defense 4), see the discussion hercin under 946.12
(4), element 4. For discussion of defense 5), see the discussion to follow on
constitutional defenses.

Element No. 1, that defendant was at the time of the offense a public officer

or cmploye.
[For a detailed discussion of the requirements for this clement, see 946.12 (1),
clement 1, supra.

Element No. 2, that the defendant was acting in his official capacity.

For a dctailed discussion of the requirements for this clement, see 946.12 (2),
element 2, supra.

Elements Nos. 2 and 3, that the defendant made. a false entry.

The exuct delinition of what constitules a false entry in an account or record
book, or return, certilicate, report or statement, would seem to be a matter of first
impression in Wisconsin, However, a functional definition can be gleaned from Wisconsin
opinions pertaining to the statute subsection and some conceptual framework can be

derived from 18 U.S.C. 1001, and the federal court cases interpreting it.



18 LS. 1001 s o statule substantially similar in Jangoage to Wiso Stat, 946,12

(4), thouph it is in some respeets broader and therefore subsumes this subsection:

"Whoever, in any matter within the jurisdiction of any department or
ageney of the United States covers up by any trick. schenre, or device o
material fact or mukes any fulse. fictitious or fraudulent statement or
representation, or makes use of any false writing or document, knowing the
same (o contain any fulse, fictitious or fraudulent statement or entry . !
(Emphasis added.)

In U.S. v, Egenberg (2nd Cir. 1971), 441 . 2d 441, cert. denied 404 U.S. 494, defendant
was charged under 18 U.S.C. 1001 with filing u false income tax statement. Defendant
claimed that such statéments were not intentionally false, as he didn't know they were
fulse. The court held that to convict for filing a false statement, the jury nced only
find that the defendant acted with reckless disregard as to whether the statement was
true or not, or acted with a conscious purpose to avoid learning the truth. Similarly,
in U.5. v, Clearficld (E.D. Pa. 1973), 358 F. Supp. 564, defendant submitted allegedly
false certilications of the conditions of certain propertics to the Federal Housing
Administration. The court found that a conviction could be based on reckless disregard
for the truth of statements made regardless of actual knowledge of fulsity. Thus, a
false entry, af Teast by federal case l-uw‘ would scem to include statements or certifications
Cwhich falsified in a material manner, but were not made with direct corrupt intent.
[See discussion, infra, on "materiality" in terms of 18 U.S.C. 1001].

In Wisconsin no case law was found directly defining false entry in light of 946.12
(4). However, a cautious analogy might be made to the term as it is used in Wis.
Stat. 221.39, under l‘hc Banking Act, which holds criminally liable one who falsifics

banlk records and stutements and who,

", . muakes any fulse entry in any book, report, or statement of the
bank with intent . . . to injure or defraud . . . or deceive . . " (Emphasis
added.)

The use of this analogy must be, indeed, cautious, as the banking statutes do include
clements of fraud and do make provisions for the liability of agents as well as principles.
However, cases interpreting "false entry,” regarded with caution, may be of use.
In Lochner v, State (1935), 218 Wis. 472,261 N.W. 227, the court defined "false”
in terms of 221.39 as that which is not true or does not exist.” The "false entry”

in the bank books was, in that case, an unirue list of the names ol bank stockholders.

-30-

In Rosceuberg vo Stare (1933), 212 Wis, 434, 249 N.W. 541, appeal dismissed 290 U.S.
680, 54 S.CL. 230, 78 L.Ed. 2d 822, the court defined a "report™ as False which was,
simply. not frue in fuel,

Examples may be given of specitic use of O4o, 12 ¢y, in dls vidous aspects. In
several cases where a public officer received fees to which he was not entitled, supposedly
through submission of "false™ payroll or account book claims, violation of 946.12 (4)
was found. [As these cases overlap with the charges under 946.12 (5), see the discussion
therein as well]. St Croix County v. Webster (1901), 111 Wis. 270, 87 N.W. 302,
specifically held that officers at common law and by statute, are entitled only to
compensation authorized by law. Thus, if they submit additional charges, an action
for recovery will lic. Citing this case, at 54 OAG 195 (1965), the Attorney General
opined that supervisors who claimed pay above the maximum allowed are in potential
violation of 946.12 (4) and/or (5), for submission of false pay claims. Similarly, at
49 OAG 171 (1960), a justice of the peace was said to be criminally liable under 946.12
(4) for charging for services not performed or known to be not neccssary for
performance of his duties.  Also at 47 OAG 168 (1958), a sheriff who was charging
unauthorized fecs for his services, mileage, and court appearances in traffic cuses, was
said to be- liuble under subsection (4).

At 21 OAG 626 (1932), a Notary Public who took an acknowledgement of
exccution of a deed over the telephone, when he was required by law to attest that
the person appeared before him, was said to be liable for making a false certificate
under the predecessor of 946,12 (4). [t is to be noted that in that case he was held
liable in spite of the fact that he didn't know the person was perpetrating a fraud,
and therefore lacked corrupt intent himself}. It was sufficienl to constitute a false
entry on a certificate that the Notary attested that the caller had come before him
when he, . in fuct, had not.

There is no conclusive way of knowing whether a failure to make an entry could
constitute a false entry in Wisconsin, In U.S. v. Herrig (1913, D. Mont.), 204 7. 124,
an unfilled blank in a bunk's account book which should have had an entry, was held
not to be a false entry.  However, in People v. Kingsbury (1933), 353 1. 11, 1806
N.E. 470, in light of u broader banking ruud statute which included false entries, reports,
and verifications, the writing in of the word "none” in a blank, as it was false, was
construed as o "false” entry.  There is no "omission to act” language in (4) and a

perstiasive argument could be made that where in 946.12 (ie., in (1) and (3)) the

31-



fegislatire meant omission (o act (o allow liability, it so stated.  However, by simple
lopic it would seem that Tadsely feaving o blank in such a document as an account

book could make a false total swm, and could thus be argued to be a false entry,

eveny though it involved an omission o act,

Llement 4, that it was false in a material respect,

In note 2 to the Wisconsin Jury Instructions, Cyiminal 1733, it is stated that
materiality is usually "4 question of law which can be determined by the trin! vourt.”
The note defines falsification in a material respect as "that which causes the instrument
to speak differently in Jegal effect than it spoke originally."

This note to the jury instruction scems to adopt the definition of "malerial
alteration™ commonly used in civil cases. Thus, in Rwwaldt v. W. C. McBride, Inc.
(1944), 388 Ill, 285, 57 N.I. 2d 8063, 867, 868, 155 ALR 1209, the test was whether

ihe alteration changed the legal effect of the document:

" .. any alteration of a written instrument is material which so changes
its terms as to give it a different legal effect from what it originally had,
and thus works some change in the rights, obligation, interests or relations
of the parties." (At 867) :

In this case striking a termination clause and thus invalidating a lease was held to be
such o "material alteration."  Similarly, in Sueed v. Subinal Mining and Milling Company
(7th Cir. 18906), 71 F. 493,495, 18 C.C.A. 43, a defendunt was held to have "materially
altered™ an instrument when he changed the name of the payce and thus completely

changed the legal effect of the instrument.

. " . b |l’ S Ay tE N
The common meaning of the term "material™ and the civil definition would scem

in accord.  Bluck's Law Pictionary defines the term as connoting real importance,
Co ] . N .
influence or cffect, matter as distinguished from form. In U.S. v. Pope (S.D. N.Y.,

1966), 189 1%, Supp. 12, it is stated that common usiuge of the term "material" is

ay
clear and will suffice for legal purposes.
Further guidance is found in a scries of federal cases interpreting 18 U.S.C. 1001.
H 1o eiimi i et . o)
Although of broader scope, this statute is similar lo, and in fact would subsume, 946.12

(4). It states:

"Whoever, in any manner within the jurisdiction ol any department
or upency ol the United States, knowingly and willfully falsifies, conceals,
or covers up by any trick, scheme, or device a material fact, or makes any
false, fictitious or fraudulent statements or representations, or makes or uses
any fulse writing, or document, knowing the same to coplain any false,
fictitious, or fraudulent statement or eutry, shall be fined .. J

The test for materiatity under this statute is well established,  In (LS Transturinas
(Oth Cir. 1968), 402 14, 2d 163, it was stated that, "A statement is material i it could
alfect or influence the exercise of a governmental function.”  To this same effect see
US, v Fust (9t Cir, 1969), 416 14 2d 351, in which the test for materiatity under
18 U.S.C. 1001 was held to be whether the falsification is calculated to induce action
or reliance by an agency of the U rted States. Sce to the same effect, U.S. ». Goldsmith
(7th Cir. 1940), 108 lFed. 2d 917", which stated the test for materiality in substantially
the same terms. However, it is well settled that whether the government did in fuct
rely on the false statement is immaterial, . Blake v. United States (8th Cir, 1963), 323
F. 2d 24S5.

Sec. 946.12 (5), Introduction.

Section 946.12 (5) penalizes any public officer or employe who,

"Under color of his office or employment, intentionally solicits or
accepts for the performance of any service or duty anything of value which
he knows is greater or less than is fixed by law."

As discussed carlicr, subseces. (4) and (5) of sec. 946.12 cover acts that will in general
also {ull under the broader subsecs. (1) through (3). Thus an officer or employe accepting
or soliciting improper compensation would probably be chargeable under sec. 946.12 _
(2) or (3) as well as under subsec. (5). Sce State v. Kort (1972), 54 Wis. 2d 129,
194 N.W. 2d 682, for an example of a case brought under subscc. (2) which may
have been possible under subsec. (5) as well. Morcover, some cases chargeable under
946.12 (5) might also lie under provisions of the Criminal Code not specifically directed
at public officers or employes. For a possible example, see Stare v. Brown (1910),
143 Wis. 405, 127 N.W. 956, where a sheriff was charged with obtaining money from
the county by [lalse pretenses.

The Official Comment to the 1955 Revision of the Criminal Code indicates that
sec. 9406.12 (5) was intended to supplant four prior provisions. Old sce. 348.28 punished,
among others, a public officer or employe "who shall ask, demand, or exact for the
performance of any service or duty imposed upon him by law any greater fee than

is allowed by law, Section 348.281 provided that "Except as specifically
authorized by statute, no officer or employe of the state shall, directly or indirectly,
receive or aceepl any sum of moncey, or anything of value, for the furnishing of any
information, or perfornunce of any scrvice whatever relating in z'my nuanner to the

duties of such officer or employe,” und made violation of the section a misdemceanor.
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Section 348,29 punished an officer or employe who “shall be puilty of any willul
extortion."  Pmally, see. 348,301 punished the allowance or olfer of a rebate or discount
on fees allowed by faw to registers o deeds.

Section 946,12 (8) dilfers from its predecessors in several respeets, For one thing,
sees. 34828, 348.281, and 348.301 may have imposed strict liability, while sec. 946.12
(5) requires infent Lo solicit or accept value krtown to be improper.  Also, the inclusion
i see. 940,12 (5) of anything of value less than fixed by law differs from 348.28
and 348281, Nor was the taking of less than an amount fixed by law within the
crime of extortion. In MHanley v, State (1905), 125 Wis. 396, 104 N.W. 57, the court

stated that sec. 348.29 punished the offense of extortion as it existed at common law,

and adopted the standard common law. definition:

"The common-law offense of extortion is said 'to be an abuse of public
Justice, which consists in any officer's unlawfully taking by color of his office,
from any man, any money or thing of value that is not due him, or more
than is due him, or before it is due.' Bl Comm. Book 4, 141." At 401)

(Nate:  Common law extortion under C(')lor of public office should not be confused
with extortion and blackmail by a private individual as defined in scc. 943.30, Stats.)

Wisconsin Jury Instruction, C1"iminzll 1734, states the elements of an offense under
sec. 946.12 (5) as follows: 1) That the defendant was, at the time of the offense,
a public officer or employe; 2) That the defendant intentionally solicited or accepted
for the performance of any service or duty anything of value; 3) That the defendant
knew the amount solicited or accepted to be greater or less than is fixed by law; and
4) ‘That he intentionally solicited or accepted such value under color of office.

It should be noted at the outset that there is an almost complete lack of authority
on the application of sec. 946.12 (5) and its antecedents. Hanley, supra, appears to
be the only Wisconsin decision, and it dealt only with extortion. Otherwise, Wisconsin
authority scems limited to several references in opinions of the Attorney General. There
is, ol course, ample law from other jurisdictions dealing with extortion, and some
guidance may be taken from the words of the older Wisconsin statules. However, sec,
946.12 (5) differs substantially from these other crimes, and the relevance of reasoning
based upon them depends o some extent on the statements of intent in the Official
Comment, which of course do not have the force of law.,

Element_ 1 that the defendant was a public officer or employe.

See the discussion under see. 946,12 (1), clement |, supriL,
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Element_ 2, that the defendant intentionally  solicited  or aceepted for the
performance of any service or duty anything of value.

a. Intent. See the discussion ol intent under see. 940,12 (1), supra. The statute
appears to require generad eriminual intent as provided under see, 939,23, Stats. Thus
a defendant would possess the requisile intent il he had the purpose {o solicit or aecept
for the performance of any service or dutly anything of value, subject of course o
the requiremient of knowledge that the amount solicited or accepted was improper,
(Sce clement 3, infra).

The common law crime of extortion was generally said to require corrupt intent.
3 Wharton's Criminal Law and Procedure, sec. 1394, p. 791 (Ist Ed. 1957); 35 C.J.S..
Extortion, scc. 3, p. 359. From this, it might be argued that a requirement that the
defendant be sceking unjust advantage or personal gain should be engrafted upon sec.
946.12 (5). This seems incorrect for several reasons.,  First, sce. 946.12 (5) makes
no mention of any such requirement. Section 946.12 (3), addressing discretionary
duties, specifically requires intent to obtain dishonest advantage, and presumably had
the legislature contemplated it as to 946.12 (5), it would have so provided. Also,
solicitation or acceptance of fees fess than provided by law are within scc, 940.12 (8).
This® would secem inconsistent with a reguirement for intenl to obtain dishonest
advantage.

Morcover, the corrupt intent required under common law extortion seems in fact
to have been merely the intent to collect fees+to which the officer was not entitled.
The inquiry into motive looked no further. When the intent requirement of clement
2 of sec. 946,12 (5) is considered along with the requirement of clement 4, that the
defendant Anew the amount solicited or accepted to be improper, the corrupt intent
requirement that applicd to extortion at common law scems consistent with sec.
946.12 (5). Thus it would secem immaterial that a defendant ultimately enjoyed no
benelit from his act, such as where he procured an excess fee for another person. In
Hanley, supra, the court stuted that it was immaterial whether or not the money received
by defendant was received for his own use,

b, Solicits Or Accepts.  These words appear to have their ordinary meanings.

Unlike the crime of extortion or blackmail by private citizens, as in sec. 943.30, Stats.,
common luw extortion under color of office required no circumstances amounting to
actual duress. State v, Matule (1959), 154 N.J. Super. 326, 148 A. 2d 848, 851; 35

C.J1.S., Extortion, see. 4, p. 360, 3 Wharton's Criminal Law and Procedure, supra, at



7930 The mere presentation of an account to body authorized to pay it has been
held o sufficient demand. Zd. AL least under some circumstiances, solicitation of
bribe would constitute attempted extortion,  Stare . Begyn (1961), 34 NJ. 35, 167
A, 2d 16l Sce. 946,12 (5) would alsn overfap with bribery in many cases, and where
difficulty is anticipated in proving a case under see, 946.10 (2). Stats., charging an
offence under see. 946,12 (5), Stats., might be considered as an alternative,

While extortion at common law required both demand and receipt of the illegal
item of value, cither solicitation or aceeptance suffices under sec. 946.12 (5). Thus
it would seem that where something of value greater or less than allowed by law is
offered to a public officer or employe voluntarily, whether out of ignorance, mistake,
or otherwise, for performance of a service or duty, its acceptance would constitute
violation of sec. 946.12 (5) if the requisite intent and knowledge were present.

C. Performance Of Anyi Service Or Duty.  Section 946.}2 (5) requires that

value be solicited or accepted for the performance of any service or duty. This language
raises seveial questions.

One question relates to whether actual performance of the service or duty is
necessary.  This might arisc where solicitation and/or acceptance are made before the
supposed performance, and the defendant subsequently fuils to perform. Again, the
question  would be presented where improper value is solicited or accepted  for
performance supposedly complete, but in fact never rendered. In both cases the purpose
of the statute would indicate that liability should exist. Since the wording of scc.
946.12 (5) is compatible with this result, even under the requisite strict construction,
it is probable that actual performance would not be required. At common law, a public
officer taking fees for services not rendered could be guilty of extortion. 35 C.J.S.,
Lxtortion, see. 2, p. 359, The form of Wisconsin Tury Instructions, Criminal 1734
would have to be modified somewhat to accommodale this situation.

A more seriots question relates to the scope of "any service or duty." These
words taken alone seem broadly inclusive. However, several limiting arguments can
be advanced based on the statute as a whole.

First, it might be argued that only scrvices or duties committed to the ofﬁccr
or employe by law are covered. This seems incorrect for several reasons.  First, the
word "any" and. the absence of explicit limitations within the statute suggest a broader
applicability,  Where narrower categories were intended in other sections of 946,12,

they were clearly stated: "[M]andatory, o ndé wrtionary, ministerial duty of his office
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or employment™ in sub, (D, a limitation (o acts done "in his capacity as such officer
or cmplove™ in subs, (3) and b,

Also, certain ol the prior statutes said (o be repliced by see. 910012 (5) indicate
a broader scope. (These statutes are excerpled above under the introduction o sec.
946.12 (5).) Scctions 348.28 und 348.301 were of narrow scope, the former addressing
duties "imposed by law," and the latter merely the registration of deeds.  Section
348.281, however, covered "any service whatever relating in any manner to the duties
of such officer or employe.” Probably broadest of all was extortion, under sec, 348.29,
where the breadth of activities covered was generally determined by the actor's claim
of authority to do them and/or collect payment therefor. [Sce the discussion of "eolor
of office or employment" under clement 4, infra.] If the legislature intended sec.
946.12 (5) to cover all offenses within the prior statutes, it would secem reasonuble
that the broadest scope consistent with the words of the new statute should be given
to "any service or duty." This would peoint to extortion, a conclusion supported by
the use of the phrase "color of office or employment," a phrase of art commoniy
used in defining this crime. Seeq, for example, Hanley, supra. Under this construction,
"any service or duty” would be given its literal meaning, with the limitation on scope
of the statute's coverage being provided by the requirement that a defendant made
the solicitation or accentance under color of his office or employment. .

Another question - again onc to which no conclusive answer can be given - is
whether "any service or duty" should be limited to those for which some paiticular
fec "is fixed by law." Use of the word "fixed," as opposed to "allowed" in the old
secs, 348.28 and 348.301 might suggest such a construction. Morcover, a fixed fee
would obviously be necessary where a defendant is being charged with acceptance of
less than the proper amount for u service or duty, and a court might be disinclined
to adopt a secemingly different construction where a defendant is charged with soliciting
or acceptling too much.  Under this construction, sec. 946.12 (5) would be limited
to situations like those of 49 QOAG 171 (1960), dealing with a justice court's charging
costs exceeding those provided by sec., 307.01, Stats., or 48 OAG 257 (1959), which
suggested that a sheriff's charging feces less than provided by sec. 59.28, Stats,, would
violute see, 946,12 (5).

However, persuasive arguments can be made for a braaler scope. The busic premise
is that unless some particular remuncration is specifically provided for the rendition

1 " STV apon z”'¢ Tvp N "
of official services, the amount a public officer may receive therefore "is fixed by luw
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moPaff (1598), 98 Wis, 55 7 e
), 98 Wik, S50, 590, 74 N.W. 309, the Wisconsin Stpreme Court slated:

Thus, while the question is not free from doubt, it scems likely that "any service
or duty," as the terms are used in see. 946.12 (5)., would not be limited to only those
dutics committed by law to the defendant, or to those for which some particular fee
is specifically provided by law.

d.  Anything Of Value. The broad term "anything of value" scems to be tuken

from the deliniticn of extortion, as quoted [from Hanley, supra, in the introduction
to thiy section. There scems to be general agreement in the extortion context as to
the following: Anything having value is sufficient, but it probably must be value
expressible in monetary terms; checks are within the term, but promises to pay, being
illegal and hence unenforceable, are not, unless the promise has been fulfilled; the amount
by which the value differs from that which would be legal is immaterial to guilt. 3
Wharton's Criminal Law and Procedure, supra, sec. 1396, p. 793; 35 C.1.S., Extortion,
sec. 6, p. 361.

At this point it should be noted that the formulation of element 2 in Wisconsin
Jury Instructions, Criminal 1734 will prove inadequate in some cases where a defendant
performs a service or duty for less than the fee fixed by law. As formulated, if a
defendant solicited or accepted nothing for the performance of a service or duty for
which a fec was prescribed by law, he would escape liability. This result scems clearly
absurd, and could possibly be escaped by requesting when necessary an instruction
phrasing clement 2 as follows: That the defendant intentionally solicited or accepted
for the performance of any scrvice or duty anything of valuc less than is fixed by

Jaw. The other clements could remain unchanged.

Element 3, that the defendant knew the amount solicited or accepted to be greater

or less than is fixed by law.

As to the meaning of "by law," see the discussion under sec. 946.12 (1), element
1. Sec also the discussion of "any service or duty" under clement 2, immediately
preceding.  As there indicated, the approach to determining what value is in fuct fixed
by law is two-fold: A scarch of the statutes, ordinances and regulations applicable
to the particular case; and if no specific provision is found, the use of the rule that
in the absence of a specific provision for compensation, none is allowed. '

This clement requires that a defendant knew that the value solicited or accepted
was improper.  As to (his, Teference should be made o see. 039,23, Stats,, dealing
with criminal intent. and the discussion of intent and proof of intent under sec.

940.12 (1), clement 3, supra.  State 3 Lombowdi (1959), & Wis. 2d 421, 99 N.W. 2d
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829, would make relevant the length of time o defendant had held his position. Also
relevant would be evidence that a delendant had in the past performed the same o
similar services withou! soliciting or accepting impropey valee, s ol course would be
statements by defendant indiceting knowledge, or statements made by others warning
him ol the impropriety of his actions.

A public officer is presumed to know the law.  Rogers v. The Marshall
(1868), 68 U.S. (1 Wall) 644, 17 L.Ed. 714, Sce also State v Kort (1972), 54 Wis.
2d 129, 194 N.W. 2d 682, for inferential support, and sce, 903.03, Stats., concerning
presumptions in criminal cases. However, a jury must be convinced beyond a reasonable
doubt thay the defendant actually had the requisite knowledge, so a good f{eith mistake
as 1o the law defining proper value to be paid for performance of a service or duty
would be a defense.  This was true as to extortion at common law., While a custom
or usage of charging improper fees was not in itself a defense to a charge of extortion,
the existence of such a custom might be relevant on the issue nf I;{}()WIc(lgc. 3 Wharton's
Criminal Law and Procedure, supra, sec. 1394, p. 792, 35 CJ.S., Extartion, sec. 8,
p. 302,

Element 4, that the defendant intentionally solicited or accepted such improper
value under color of his office or employment.

The phrase "color of office” is a term of art associated with extortion, and the
definition given in Wisconsin Jury. Instructions, Criminal 1734 - a claim of assumption
of right (o do any acl by virtue of an office or employment - is substantially that
given by the common law, It implies a pretense of official right to act in a cerlain
manner where in fuct no such right exists. Thus in Junley, sapra, the taking by a
constable of a sum of money Jfor the discharge of a scarch warrant was an act done
under color of office.  Additional definitions of "color of office” are collected at 7A
Words and Phrases, "Color of Office,” p. 302, et scq.

Within the context of common law extortion, "color of office” scems to have
had substantially the same scope as the phrase "in his official capacity,” so the discussion
of clement 2 of see. 946,12 (2) should be consulted. However, there seems to have
been no general requirement that the service for which improper fees were taken be
one the officer had a duty or discretionary power to perform. 35 CU.S., Fxtortion,
sec. 5, p. 301, 1t was enouph that the defendant based his supposed right to act as
he did upon his official position. Thus, while a defendunt could defeat a charge under

sec, 940,12 (5) by showing that the acts wleged were done in his private capacity,
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he should not be able Lo interpose as a defense that his acts were not done under
color of office or employment because they fell oulside the activities properly assigned
to such office or employment.  The laying of clainy to powers not actually possessed
is implicit in the doing of a proscribed act under color of office,

Note  that as formulated, eclement 4 scems (o require that the defendant
intentionally acted under color of office ‘or employment. This suggests the possibility
that a dcfendant might argue that whatever the appearance of the situation, he did
not in fact intend to act under color. The usual problems of inferring intent {rom
objcctive acts would be presented, and the discussion of intent and proof of intent
under scc. 946.12 (1), element 3 applics. The question that would be presented to
a jury would be whether the defendant intended that his solicitation or acceptance
be taken as the act of a public officer or employe. Relevant 1o this determination
would be the nature of the service or duty involved, the surroundings in which the
acts were done, the defendant's knowledge that the person with whom he dealt was
aware of his officc or employment, and of course any statements made by the defendant
designed to indicate thal he possessed authority. ,

CONSTITUTIONAL DEFENSES TO 946.12

In addition to potential defenses which have been noted within the discussions
of the various subscctions of 946.12, severul broader constitutional attacks and responses
to charging in prosecution under this statute might be anticipated. Though it is, of
course, impossible to anticipate all possible constitutional attacks or, indeed, to anticipate
the exact form a specific constitutional attack might take, two broad categories would
seem (0 emerge.

A. Constitutional Challenges To The Sufficiency Of The Charge.

As is true of other charges in Wisconsin, it is sufficient to guaraniee due process
and proteet o defendant from the threat of double jeopardy, to charge a violation of
946.12 in the languape of the statute. It is required that. in charging a statutory offense,
cnough must be stated to "individuate™ the offense so the defendant has proper notice
of the chuarge against him, and subsequently an opportunity to prepare a defense in
response to this churge.

As stated in Liskowitz v, State (1939), 229 Wis. 636, 282 N.W. 103, in a
prosccution under a- predecessor to 946,12 the charge was held to be sufTicient as it
was in the hinguage of the statute. Tlowever, some additional statement may he required
to inform the accused of the exact nature of the particular crimse with which he is

charged.  Thus, fTor example,
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"I w erime involving personal violenee were charged in the language
ol the statute creating it without stating upon whom (he act of violence
was committed, or il burglary were charged without mention of the premises
barglarized, it could hardly be claimed that the information or indictment
notificd the aecused of the particular crime for which he was put upon trial.”
(AL 64 1)

In Holesome 1. State (1968), 40 Wis, 2d 95, 102, 161 N.W. 2d 283, the Wisconsin
Supreme Court stressed that two factors are to be considered in determining whether
a charge of a crime is legally sufficient: 1) whether the accusation is such that defendant
can determine whether the charge states an offense to which he can plead and make
a defense, and 2) whether conviction or acquittal is a bar to further prosccution for
the same offense.  Thus, in addition to charging in the Janguage of the statute and
charging all the clements, it would be essential to give sufficient underlying circumstances
as to the charge so as to individuate the offensc.

In State v. Lombardi (1959), 8§ Wis. 2d 421, 99 N.\W. 2d 829, a violation of

946.12 (1), (2), was charged in multiple counts, substantially in the following language:

"That between the 31st day of August, 1954, and the 30th day of
June, 1956, in the county of Waukesha, state of Wisconsin, the said defendant,
Michael Lombardi, in his official capacity as such sheriff of said county,
refused or willfully neglected to perform the duties of his office as required
by law . . . (specifying the statute number)." (At 425)

The defendant did not directly attack the sufliciency of the complaint as to failure
to state a specific time; however, the court upheld the sufficiency of the complaint
as to time as well as to place and the specific acts the sheriff was alleged to have

performed:

"We consider that in form the informations and verdicts contain no
reversible crror.  The language is that of the statute itself, and the statute
is identificd by its appropriate number. In content cach information recites
the action or failure to act whereby the sheriff violated the statute. The
time, place, persons involved, the event and circumstances of the alleged
offense requiring the sheri('s performance or non-performance of some act
are described with certainty . The defendant seems to have had no difficulty
in identifying the occurrences and events about which the state complains
or in presenting his defense . . ." (At 430)

The court, in linding that the informations complied with good practice and due process.,
appanently stressed the Taet that defendant had adequate notice ol the charge against

him.
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However, if an information were so vagae as to leave uncertain time and place
of the alleged misdeed, due process problems might arise.  Specifically as to charging
of time, caution should be used. Though Lombardi, supra, does say that an information
which stated that an offense occurred between two dates was generally in compliance
with good practice and due process, presumably whether time was adequately alleged

would depend on (1) the nature of the crime and (2) the right to alibi.

’A&\ / . . . * gve ~ . . -
H otime is u material element to a specific offense, it must be specifically charged
) ¢ to notify defendant and give him a chance to bring forth an alibi. However, us stated
| in Butler v. U.S. (10th Cir. 1952), 197 F. 2d 561:

"Where time is not an essential clement of the offense, it is sufficient
to charge facts which show that the offense was committed within. the
statutory period of limitation and in such a case, even though there be a
defect in the allegations as to time it is one of form only." (At 562).

Where time is not a material clement, double jeopardy is not risked and due process
is not violated by a charge that the alleged crime occurred between two dates:

I . . . . .

The charge in cach of the counts,.while necessarily general in its terms,
clearly defines the nature of the offense, the approximate time when it was
commilted, and the place where committed. If a second prosecution were
attempted, the entire record, including all of the testimony as well as the
pleadings, would be availuble to him {the defendant] to protect himself from
such a prosecution.” Id. (At 563.)

Thus approximate charging language as to time might be appropriate in the case
of a continuing crime of misconduct, but might be insufficient if one particular violation
was charged. In continuing crimes such as, hypothetically, repeated violation of 946,12
(3) by fuilure to perform a discretionary duty, which involved a pattern of conduct
over an extended period of time, more approximate time language would probably be
1 folerated.  As to what might constitute @ continuing crime in which a time clement
l
‘ would be meaningless and therelore not specifically necessary in the information, see
J t ' People v, Putrick (1967), 38 N 2d 255, 230 N.E. 2d 843. The charged crime was

theft over o period of a month. The indictment specified only general dates between

which continuing offenses took place. The court held that:
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. il the single thelt chaped consists not of o single act, but a
series of successive takings purswant to single criminal ntent and scheme,
it muy not be possible, and it is not necessary. lo indicate with any more
certainty than has already been done when the offense was committéd," (At
840)

One test as o how material (he element of time would be in o particular crime
is how effective an alibi would bhe. Qbviousiy, i a public official were charged with
conspiracy or abuse ol diseretion over an extended period of time. no alibi for any
specific time would serve to vindicate him of the charge. 1t would appear that courts
profect the alibi defense only to the extent that such a defense would be sensible and
appropriate under the circumstances. - Thus the alibi defense as @ matter of right would
depend on whether concepts of being at the scene of the crime al the exact lime of
its commission were meaningful or not. Il such concepts of time and place were
meaningful within the context of the crime, obviously a defendant would need specific
data in the information so as to prepare his alibi.

[t should be added, parenthetically, that it appears clear that though it is necessary
to chirge intent for all violations of 946.12, it is not nceessary to charge corrupt intent,
wilh the possible exception of a charge under 946.12 (3) [Sec discussion of intent
under 946.12 (1) and (3): also see State . Lombardi (1959), § Wis. 2d 421, 99 N.W.'
2d 829, in which the court specifically addressed itsell to charging intent withoutr
charging corrupt motive, and found such a charge sufficient.]

B.  Constitutional Challenges To The Statute lisell

IC s conceivable that a defendant might claim that 946.12 was, in some of its
terms, void for vagueness, and therelore, deprived him of duc process of the law by
not sufficiently clarifying the cxuact pmscribcd conduct and thereby depriving him of
notice. Though by no meuns a complete list, some statutory phrascs which might be
opened to such attack are the terms "in the manner required by law," in 946.12 (1);
“in w manner inconsistent with the duties of his office or employment or the rights
of others," in 946.12 (3); and falsification "in a material respect,” in 946.12 (4).

State v. KNort (1972}, 54 Wis. 2d 129, though not speaking to a void-for-vagueness
argument, is useful in the following discussion in that the decision spoke of nc;ticc
as to proseribed conduct. Defendant was held not liable under 946.12 for accepting
reimbursement for ()111~0(’-p0d<0( expenses und the court overruled a 1915 case which
had proseribed such reimbursement.  However, the court did hold that public officers

or employes  could not be reimbursed fon 1ot Lo Though the particular defendant
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