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"THE UTMOST GOOD FAITH shall always be ob- :
served towards the Indiansj their land and property
shall never be taken from them without their con-
sent; and in their property, rights and liberty,
they shall never be invaded or disturbed, unless ‘
in justified and lawful wars authorized by Congress;
but laws founded in justice and humanity shall
from time to time be made, for preventing wrongs
being done to them, and for preserving peace and
friendship with them.™ |

~--An Ordinance for the Government of the Territory
of the United States north-west of the river Ohio,
1789.

I¥rom Preface, Deloria, Vine Jr., Of Utmost Good Faith, Bantam Books,
New York, 1972.
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2According to Lewis and Clark, in 1804, the Omaha were situated
on the south shore of the Misscuri opposite Sioux City, Iowa. - Shortly
before this, they had been afflicted with smallpox and this moved them
to the above location. They were also at war with the Sioux. . In
1855, they relocated in what is now Dakota County, Nebraska.

Through treaties of July 15, 1830; October 15, 1836; and March 156,
1854, they ceded all lands west of the Missouri and south of a line
running west of where the Iowa River leaves the bluff;. They retained
their lands north of this line for a reservation. On March 6, 1865,
they sold by treaty part of their land to the United States for the
Winnebago. In 1882, due to the efforts of Miss Alice C. Fletcher,
land of severalty and prospective citizenship were granted to them.

The dwellings cf the Omaha were chiefly earth lodges or more
rarely bark or mat or skin tents. The earth lodges wa2re primarily
used during the summer when the people were not hunting. The bark
lodges, usually elliptical in form, occasionally had two fireplaces
and two smokeholes. The skin tent was used when the people were
traveling or hunting. Pottery were made by the Omaha before 1850,
but the art has been forgotten. Their ﬁortars were made by burning
a hollow in a knot or piece of wood and spoons were made of horn,
wood, or pottery.

Until 1880, the governmental systém was composed of principle

chiefs, usually selected from the Nangashefu subtribe, and subordi-

nate chiefs. Their religion according to Dotsey, (3rd Report of

the Bureau of American Thonology) was associated with the practice

2EXCerpt from the "Handbook of American. Indians", Bulletin 30,
Bureau of American Ethnology, 1910.
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of medicine, mythology, war customs, and their gentile system. The
population of the Omaha since their recovery from the great loss by
smallpox in 1802 when they were reduced to about 300 has greatly
increased. 1In 1804, according to Lewis (Statistical View 16, 1807)
they numbered 600 including 150 warriors. 1In 1829, they were estimated

at 1,900 and in 1843, at 1,600, both of which were probably excessive.

Schoolecraft estimates 1,349 in 1851, and Burroughs, 1,218 in 1857,

and the same number is given by the census of 1880. In 1906, the

- population of the tribe was 1,228,

As originally established the Omaha Reservation consisted of
about 30,000 acres of tribal land. The information on the following
table enumerates the various acts which diminished the total reserva-
tion area and tribal land base. For example, lands to the Winnebago

Tribe, allotments of lands to individuals in severalty, etc.




Legislation and Treaties Affecting the Omaha Tribe3

Treaty or Act

July 15, 1830
(7 Stat. 328)

October 15, 1826
(7 Stat. 524)

March 16, 1865
(10 Stat. 1043)

March 6, 1865
(17 Stat, 321, C436)

June 10, 1872
(17 Stat. 391, C436)

June 22, 1874
(18 Stat. 170, £389)

August 7, 1882

Amended August 2, 13863
May 15, 1888; August 19,
1890; and August 11,
1894,

March 3, 1885
(23 Stat. 370, C341)

3Publication from Bureeu
Omaha Indian Reservation'

Content

First provision for an Omaha
Reservation.

U.&. released from above treaty.

Ceded launds for $840,000 over forty
year period except approved Reserva-
ticn on Towa River. -

Omaha land ceded for use of Winne-
bago. Payment of $50,000. TFirst
official mention of Omaha Reserva-
tion.

Sale of 50,000 acres. Land not sold;
act superseded by Act of August 7,
1882,

Funas for purchase of more Omaha
land for Winnebago. Secratary to
use funds for Omaha.

Szle of part of Reservation. Punds
put in U.S8. Treasury to Omaha credit.
The 5% interest to be uced for thedir
benefit under the Secretary's direc-
tion. Allotments for 1/16 to 1/4

of a section in place of allotments
of Treaty of March 6, 1865, above.
Patents on unallotted lands issued

in trust for 25 years and then lands
to be paid in full. After allotments,
the remaining land was to be patented
to the Tribe except allotments in
severalty were to be made on such
lands to children born during the
trust period.

Sale of additional lands.

o# Indian Affairs, Winnebago Agency, "The
» Winnebago, Nebraska, Msv 1971, :

-7-




May 15, 1888
(25 Stat. 150, €255)

March 3, 1893
(27 Stat. 630-631, C209)

August 27, 1894
(28 stat. 507-508, C346)

May 27, 1902
(32 stat. 267, C888)

April 21, 1904

(33 stat. 201, C1402)
(34 Stat. 356, C3504)
Amended June 21, 1906

February 18, 1909
(35 Stat. 628-629, C145)

May 6, 1910
(36 Stat, 348, ©202)

June 22, 1910

February 9, 1925
(36 Stat. 580-581, C€313)
(43 Stat. 820, C169)

Payment of the last seven annuities
under the Treaty of March 16, 1854,
per capita and in two installments
of $35,000.

Allotments to Indian women and any
child born since allotments of Act
of ‘August 7, 1882, Increased allot-
ment from 1/16 to 1/8 of'a section.

Patent to the Presbyterian Board of
Home Missions to certain lands on
the Reservation. .

Authorized Secretary to make per
capita payment to the Omaha out of
$100,000 of the principal due their
credit in the Treasury.

Secretary to make per capita payments
of all funds to the credit of the
Omahas except enough to yield suffi-
cient income to support schools, etc.
Shares of minors and incompetents
were to be held in the U.S. Treasury
or paid to parents or guardians.

Secretary to pay drainage assessments
on tribal lands of Omaha Indians.
Retain part of per capita payment:

for this. Issue patents in fee simple
to Omaha for allotted lands in drain-
age districts.

Taxation of lands of members of the
Omaha Tribe held under trust patents
of allotments issued prior to 1885,

Omaha Indians able to submit claims
to the Court of Claims under the
Treaty of March 16, 1854,

Appropriation of $374,065 interest
of principal sums found due the
Omaha under the Treaty of 1854 by
decision of the Court of Claims.
Amount to be distributed pro rata
to members of the Tribe.
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May-11, 1912

Amended and superseded
by Act of January 7,
1925,

May 18, 1916
(39 Stat. 142, €125, 12)

December 30, 1916
Stevens Act
(39 Stat. 865, C10)

Executive Order 3111
July 10, 1919

Executive Orders 4145,
January 28, 1925; 4548,
December 4, 1926; 5148,
July 3, 1929; and 5253,
December 31, 1929,

Secretary to sell surplus lands on
the Omaha reservation, to deposit
the proceeds in the U.S, Treasury
at 5% interest, to divide the pro-~
ceeds pro rata among the children
who had not received allotments.
Provisions not to become offered
as long as an agency and a school
were maintained on the Reservation.

Assessments on allotments of certain
Omaha Indians in Wakefield Drainage
District, Nebraska. Secretary to
pay same and be reimbursed from the
rentals of allotments.

Allotments of the Omaha and Winnebago
Indians in Nebraska held under trust
patents issued in 1885 or later on
which 25 year trust periods had ex-
pired or had been extended subject

to state tazation. Secretary was

to pay the taxes out of the funds
under his control for those unable

to pay.

Extended trust period of allotments
for 10 years with 37 specified excep~-
tions.

Extended trust periods for 10 years
each, since Reservationists are sub-
ject to the benefits of the Howard-
Wheeler Act, and trust period was
extended indefinitely.
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As of June 30, 1970, the Omaha Reservation consisted of 10,097.23
acres of tribal land and 17,316.24 acres of allotted land. Three
hundred acres of the tribal land are reserved for the needs of the
Bureau of Indian Affairs. There are no federally-owned lands adminiz~-
tered by the Bureau of Inc~an Affairs.  The Omaha Reservation is
located in the southerp half of Thurston County (26,505.79 acres)
with a few sections in adjacent Burt County (1,032.79 acres) and
Cuming (163.54 acres) County. It is an area about 11 miles north
to south and 22 miles east to west, all within the First Congressional
District. Generally the lands of the Omaha Reservation are found in
the rolling to steep hill areas above the flood plain of the Missouri
River, but a sizable portion of the tribal land is also in the river
bottom area. Approximately 5,612 acres of the Reservation, both
allotted and tribal, are timbered with about 8,600,029 board feet
of merchantable American Elm and Cottonwood. Timber sales of small
tracts ave being made with the exception of a 700-acre tribal park,

a 20~acre housing project, and a 40-acre cemetery. The remaining
21,130 acres are classified as agriculture land which is subdivided
into grazing land, about 1,250 acres, scattered in small tracts and
crop land, about 19,888 acres. None of the agriculture land is under
irrigation. Of the agriculture land, 1,979 acres are utilized by
Indians and 19,159 acres by non-Indians. Nearly three-fourths of

the Reservation can best be described as hill 1ands; Most of the
steeper slopes are being farmed beyond their capability and ;ré
highly eroded. Greater return could be obtained from these lands

if they ware devoted to hardwood timber production. More gentle

slopes which are now being intensively farmed should be planted to

-10-
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grass and utilized for graziné purposes. The bottom lands offer
excellent potential for increased returns from the development of
irrigation which would permit the production of specialty crops such
as onions, sugar beets, corn, grain, and sorghum or soybeans. Selected
use of both hill and bottom land might also be profitable to a compre-
hensive program of livestock feeding to utilize locally-grown crops.
Two of the largest livestock marketing centers in the nation are
located within 70 miles of the Omaha Reservation. Gran; application
for study on livestock finishing has been submitted to the Economic
Development Administration. Of the 315 allotments on the Omaha
Reservation still in trust status, nearly 79 percent, 251 are pres-
ently in hedrship status. Their number if increasing daily and the
number of heirs per tract is rising. The following statistics by
number of owners indicates the problem: Single owner, 79 tracts;

2~10 owners, 156 tracts; over 10 owners, 82 tracts. Total of 315
tracts.

The Reservation is served by two U.S. Highways, US77 which
passes through the mideastern portion of the Reservation and US73E
which passes through the eastern portion, both running north tb
south. The western portion of the Reservation is served by State
Highway 9. There are approximately 257 miles ofksection line roads
on the Reservation, both gravel and earth surface. The Bureau of
Indign Affairs maintains 30,4 miles of these roads and thg remaining
roads are maintalned by either countieé or townships. The Chicago-
Burlington and Quincy X.R. secondary line patrallels US77 through
the Reservation. Commercial air service is available at the Sioux
City Iowa Municipal Airport which is located 30 miles north of the

Reservation.
~11-
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As of March 1971, approximately 1,101 Indians resided oun or
near the Reservation. This represents 245 families with an average
of 4.5 persons per family. The Winnebago Agency records indicate
that the Reservation population has remained the same for the past
twenty to thirty years. There is a continual movement from the
Reservation but these people are replaced by others returning dus
to unemployment and poor living conditions in the city. The member-

ship roll of the Omaha Tribe was prepared in accordance with the

Act of December 14, 1961 (75 Stat. 508). This Act provides member-

ship criteria different from the criteria set forth in the tribe's
constitution and by-laws. (In 1954, amendment to the constitution,)
For example: Article II, Membership of the constitution states in
Section I: Membership of the Omaha Tribe of Nebraska shall consist
of (a) all persons of Indian blood whose names appear or are entitled
to appear on the official census roll in the Omaha Tribe of Nebraska
as of April 1, 1934, with the supplement thereto of January 1, 1935,
and all children who were born prior to the date. Amendment I was
approved and if his mother or father was a member of the Omaha Tribe
of Nebraska and all children possessing at least one~half degree of
Omaha Indian boood who are born after the date Amendment I was
approved and whose father is a member of the tribe §r is living
would be entitled to membership. Section II: the Tribal Council
shall have the power to enact ordinances subject to review by the
Secretary of the Interior governing future membership including

the adoption and loss of wembership. Section III: WNothing contained
in these articles shall be construed to deprive any Omaha Indian of

any vested ‘property rights.

12~




Income of the members of the Omaha Tribe is substantially below

that needed to maintain their families. The 1970 average income
was $2,420 with an average per capita income of $537. Welfare
income to needy families boosts these figures. The Omahas accepted
the Indian Reorganization Act and the constitution and by-laws of
the Omaha Tribe of Nebraskavwere ratified on February 15, 1936.
Approval to the constitution a.d by-laws was given ‘on Mﬁrch 30,
1936. Constitutional membership provisions were amended on July 9,
1954. Corporate charter was ratified on August 22, 1936. The
governing body of the tribe is the Tribal Council vhich 1s composs
of seven representatives elected at large from the resident members
of the Tribe for three~year terms.  Orce elected, the Council elects
from its own membership the necessary officers. These procedures

work satisfeactorily. Tribal Council also exercises all corporate

powers under the charter.

-13-
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4The original Reservation for the Santee Sioux was to be in

their homeland of Minnesotd. However, on February 27, 1866, a

Presidential Executive Order provided them with a Reservation in :

Nebraska by reserving from sale four townships (81,518.65 acres).
Subsequent Executive Orders of July 20, 1866; November 16, 1867;

August 31, 1869; and December 31, 1873, caused total acreage and !

3

{

other changes., Eight hundred fifty-three allotments amounting to :

72,467.63 acres were made by 1885, returning all unallotted lands

to public domain (about 42,168 acres). Indian ownership has de~

creased steadily since. As of June 30, 1970, 5,786 acres of Indian

owned land remains of which 3,599 acres are tribal land and 2,187 i

acres are allotted. There is no federally-owned land on the

Reservation administered by the Bureau of Indian Affairs. The <

Santee Sioux Reservation is located in the northeastern portion

of Nebraska, in north central Knox County. %
The original Reservation covered an area 16 miles north to

south by 12 miles east to west. Climate is relatively mild with

an average yearly temperature of 47.1 degrees. The average yearly
precipitation is 23.5 inches with 56 percent of the yearly precipi-
tation occurring in the months May through August. A frost-free

growing season lasts for about 155 days.

|
|

State Highway 12 passes through the center of the Reservation

from east to west., Other Reservation roads are county or township

Eoa w g

roads totalling approximately 182 miles, and are either gravel or

4From a publication from Bureau of Indian Affairs, Winnebago Agency,

"The Santee Sioux Indian Reservation", Winnebago, Nebraska, June,
1971,
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.earth surface. The Bureau of Indian Affairs maintains .8 miles of
road which serves an Indian cemetery near the village of Santee.
State Highway 84 parallels the south edge of the Reservation. Rail*
road services are available in Niobrara and Verdigre, Nebraska,
located four miles west of the Reservation and Bloomfield, Nebraska,
located four miles east of the Reservation. The nearegt commercial
airport is Yankton, South Dakota, a distance of 30 miles. The
Santee Sioux Reservation consists of rolling to steep hills above
the Missouri River. Most of the Reservation land is being used

to its highest and bast capability which is grazing and dry land
farming. One small tract of land is being irrigated and a few
others have irrigation potential. Of the 3,599 acres of tribal
land, 2,084 acres (58%) are used for grazing and 1,515 acres (42%)
for crop land. All tribal land is used exclusively by.Indians. Of
the 2,187 acres of allotted land, 63 percent is used for grazing

and 37 percent for crop land. The Indians are using only 14 percent

of the allotted land; the remainder is leased and used by non~Indians.

Income from leased lands is as follows: Tribal land, 1,241 acres,

$2,242; Allotments, 1,690 acres, $6,050.

The Santee Sioux Tribe of Nebraska is organized and functions
under the constitution and by-laws approved April 3, 1936, pursuant
to the Indian Reorganization Act of June 18, 1934. (48 Stat. 984)
The Tribal Council consists of a chairman, vice-=chairman, secretary-
treasurer, and twelve members. The officers are elected by the

Council membership for a one~year term.

~-16-
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The major resource of the tribe is its land; however, the o
tribe does not have a land purchase program and therefore, there i
has been no increase in land resources in the past twenty years. ‘ f;
Land now held in tribal ownership was acquired for the tribe after i
acceptance by the tribe of the Indian Reorganization Act. The ”
Tribal Council has established and followed a policy of leasing

the tribal land to Santee Sioux members only. There are 29 allot- ﬁ

ments on the Reservation still in trust status and of these 27 oo

(93%) are presently in heirship status. The following statistics

by number of owners gives some indication of the problem: 2-10

owners, l4 tracts} over 10 owners, 13 tracts; 27 tracts heirship Ei
status; single ownership, 2 tracts--total of 29 tracts. The con- %9

tinuing fractionization of ownership of trust and allotments makes ;

it almost impossible for the owners to negotiate or agree on any i
leasing arrangements. The resulting increased fractionated owner- ;
ship also decreasés the returns to the individual owners.

In July of 1967, tha Santee Sioux Tribal Council began updating ~%

their membership roll, and made a request for all eligible members

ey Qaq{«t%W I

to make application for enrollment. = At present, 2,096 applications

L

have been received. Theseé applications indicate that 244 Indians

reside on the Reservation, 132 male and 112 female. Eighty-nine %
people are under 12 years of age. The average age of the remaining g

155 persons is 39 years. Fifty-six families reside on the Reserva-
tion averaging 4.3 person per family.  The tribe has not kept aiy
accurate population records or membership records for a number of

yearss however, the trend is a gradual decline of the Reservation

population.,

~17- i




The Santee's primary source of income is agriculture or agri-

business. Most of the people reside on small farms and earn addi-
tional income from part-time employment with larger farm operators.
Only eight families of the fifty-six on the Reservation obtained
100 percent of theilr income from self-employment. Income of the
members of the Tribe is substantially below that needed to properly
maintain their families and therefore most of the Indian péople
obtain their livelihood through a combination of welfare assistance
and part-time employment.

In 1970, the average earned income per Indian family was
$1,250., The average total income per family which included both
earned and unearned (old age assistance, aid to the blind, aid to
families with dependent children, general assistance, pensions) was
slightly over $3,500. About 80 percent of the Indian families have

incomes of less than $3,000 per year from all sources.

-18-
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5In 1634, the Winnebago first became known to the Whites.

The Frenchman Nicollet came upon them near Green Bay in Wisconsin.
They were located among the Sauk, the Foxes, and the Menominee, all
cgntral Algonquian tribes. They were also in touch with the Iowa,
the Oto, and the Missouri. These four tribes show marked similari-
ties in their cultures and their languages.

The Winnebago also have some cultural characteristigs (art and
material) in common with the central Algonquians. = Thesa twc
influences (the Iowa, the Oto, and the Missouri and the central
Algonquians) are intermingled in the Winnebago. To fully under-
stand the Winnebago, one needs to be aware of these influences.

Marquette's Journal located a Winnebago village near the worth
end of Lake Winnebago in 1681l. At one time they were almost totally
destroyed by the Illinois but the captive Winnebago were freed to
form a new tribe. Jeffreys in 1761 located them near the head of
Green Bay and Carver, 1778, placed one of their villages at the
east end of Lake Winnebago. By 1806 according to Pike they were
situated on the Wisconsin, the Rock and Fox Rivers and on Green Bay
in seven villages.

By 1832, they had ceded their land south of the Wisconsin and

Fox Rivers for a reservation west of the Mississippi above the

Upper Iowa. This was accomplished through the Treaty of Prairie
du Chien and another treaty in 1832.
By 1836, smallpox had reduced their number by one-fourth.

They were moved to the Territory of Iowa in 1840, where they

5Excerpt from the "Handbook of American Indians'", Bulletin 30,
Bureau of American Ethnology, 1910.
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53

settled in bands after ceding their land east of the Mississippi.

By 1848, they had ceded their new reservations and had been moved
to Long Prairie Reservation bounded by the Crow Wing, the Watab,

the Mississippi and the Wall Prairie Rivers. Around this time

they numbered 2,521 members in 21 bands.

Disease killed many and force had to be emploved to retain 'é

them on the Reservation. By 1853, they were relocated at Crow ' i

River and in 1856, they were moved to Blue Earth, Minnesota. The
Sioux War of 1862 brought a halt to their start in civilization
and because of the people of Minnesota's demands, they were sent

to Crow Creek Reservation, South Dakota. Because of their suffer-

ing there; they fled from troops to the Omaha Reservation, losing &

800 of the 2,000 members. Their new Reservation was on the Omaha B

lands in Northeast Nebraska where they have remained and have had
land allocated to them in severalty.

Two divisions (the Upper or Air and the Lower oi Earth) make “
up the Winnebago social organization. The Upper (air) division “

consists of four clans and the Lower (earth) eight clans.

Air
] | T ‘ !
Thunderbird War People Eagle Pigeon
Earth ,
.
I l ! l i ! f [ 1
Bear Wolf Elk Deer Fish Snake Water Spirit Buffalo

The leading clans of the divisions (phratries) are the

Thunderbird and the Bear, both of which have definite functions.

-2 1=




The Thunderbird Lodge is the Peace Lodge. The chief of the tribe

pPresides over it and disputes are settled in it. Tt offers pro-

tection from murder or execution, as long as the offender remains |

within it.

The Bear Clan Lodge (War or Disciplinary Lodge) was the

execution site for prisoners or tribal offenders. The Bear Clan

also had the right of soldier killing and were the rear and front b

guards of the hunting camp.
Each of the twelve clans had their own customs relating to
naming feasts, deaths, etc. Members of the separate clans were

not allowed to be buried with members of the other clans in their

divisions.

The Mankani or Medicine Dance and the Wagigo or Winter Feast
are the most important Winnebago ceremonies. The former takes

place only in summer and the latter in the winter.

A secret society comprised of both men and women who have

paid monetary dues perform the medicine dance. New members

generally replace deceased relatives. The members, consisting
of five ceremonial banas, occupy the east, the north, the south, B
the west, and the southeast sections of the log tent built for

the ceremony, Positions of honor afe flexible and vary according
to invitation. Several sections of the ceremony are secret but v
the general ceremoay is public. The purposes of the Medicine

Dance Society are the prolongation of life and the instillment

of virtues. The shooting ceremony epitomized the instillment of
virtue with a simulated shooting of a new member with a shell

containing an otter skin bag. There are similarities between

-29-




this ceremony, the Algonquian Hidewiwin, the Dakota Mystery Dance,
and the Omaha Pebble Ceremony. Basically, however, the Winnebago
ritual and myths are distinctly different. The Winter Feast is

the only truly Winnebago Clan ceremony. The purpose of the Winter

Feast seems to be the desire to increase war powers by calling upon

their supernatural deities.

The best known of other ceremonies is the Buffalo Dgncé. The
Buffalo Dance is held in the spring to call the buffalo herds.
Most of the Winnebago religious beliefs are nearly the same as
those of the Dakota, Ponca, and the central Algonquian tribes,

The figure known as Nanua (Earthmaker) corresponds to the Gitchi

Manito of the central Algonquian tribes. The mythology consists

of large cycles relating to the five personages who the Earthmaker

sent out to free the world from giants and evil spirits. They are

the trickster, the bladder, the turtle, he-who~wears—-heads-as~

earrings, and the hair. Although there are evidences of central

Algonquian influence, the Winnebago mythology shows a much more

intimate relationship with that of the other Siouan tribes.

As originally established, the Winnebago Reservation consisted

of 112,823.46 acres,6 Allotments were established on the Reservation

under two acts of Congress: The Act of February 21, 1863 (12 Stat.

1658), and the Act of February 8, 1887 (24 Stat. 1388). The Tndian

ownership has steadily decreased since the date of these allotments.

Today tribal aliotted lands are highly interspersed with non~Indian

6Publication from Bureau of Indian Affairs,

Winnebago Agency, 'The
Winnebago Indian Reservation"

» Winnebago, Nebraska, May, 1971.
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ownership. At the present time, there remains 28,059.14 acres of

Indian~owned land of which 2.889.34 acres are tribal and 25,169.80

acres are allotted. 415.8 acres of tribal land have been reserved |
for the needs of the Bureau of Indian Affairs. There are 14.25
acres of federally~owned land administered by the Bureau of Indian
Affairs. An act of December 30, 1916, known as the Stevens Act
made allotments of Omaha and Winnebago Indians in Nebrasga held

under trust patents issued in 1885 or later, on which 25-year trust

periods had expired or had been extended, subject to state taxation.

The Secretary was to pay the taxes out of funds under his countrol : E

for those unable to pay. (39 Stat. 6865, C10). B
The Winnebago Reservation is located in the northern half of

Thurston County (27,331 acres) with a small section in adjoining

Dixon County (742.43 acres) all in northeastern %ebraska. It is
an area about 8 miles north to south and 25 miles east to west,
all within the First Congressional District. The Reservation &
lies within the Sixth Principle Meridian with a relatively mild
climate and an average temperature in July of 75.6 degrees and

in January of 19.2 degrees. The average precipitation ranges from
.68 inches in January to 4.09 in June. The average annual growing -
season is 160 days and the greatest flow of tourists occurs between f

June 1 and September 1. Generally lands in the Winnebago Reservation

are found in the rolling to steep hill areas of the flood plain of

the Missouri River. A sizable portion of the tribal land, however,

is located in the river bottom. Approximately 6,128 acres of
Reservation land, both allotted and tribal, is timber (an allowable

cut of about 747,000 board feet annually). There is considerable




amount of timber marketing activity at the present time. ' The
remaining 21,945.43 acres of Indian land is classified as agri-
cultural. This agricultural land is subdivided into grazing

(12 percent in scattered tracts) and crop land (66 percent dry
land farming). None of the agricultural land is under irrigation
and only a small portion of the trust land is being used by the
Indians -- 9 percent of the farmland, 3 percent of the grazing
land and 100 percent of the timber land. In additiom, 31 percent
of the tribal farmland and 18 percent of tribal grazing land is
being used by Indian residents. Nearly three-~fourths of the
Reservation is hill land. Most of the steeper slopes are being
farmed beyond their capability and are highly eroded. A greater
return could be attained from these lands if used for hardwood
timber production. The nore gentle slopes which are now being
farmed would provide a higher return if planted to grasses and
used for grazing purposes. The bottom lands offer an excellent
poteﬁtial for increased returns through the development of irriga-
tion which would permit the production of special vegetable crops
and others such as corn, grain, sorghum, and soybeans. Selected
use of the land as a comprehensive livestock feeding program would
be profitable, since this would utilize locally grown crops. The
Winnebago Reservation is located close to Omaha, Nebraska, and
Sioux City, Iowa, two of the largest livestock marketing centers
in the nation. Of the 445 allotments on the Winnebago Reservation
still in trust status, nearly 92 percenﬁ (408) are presently in
heirship status and the number is increasing. The following

statistics by number of owners gives some indication of the problem:
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Single owners, 7 percent; 2-10 owners, 31 percent; over 10 owners, %
61 percent.

The Reservation is served by two U.S. Highways, US77 which

goes through the mideastern portion and US73E which passes through
the eastern portion, both going north and south. The western
portion of the Reservation is served by state highways. There :

are approximately 257 miles of section roads on the Reservation

which have gravel and earth surfaces. The Bureau of Indian Affairs
maintains 30.4 miles of these roads and the rest are maintained by

counties or townships. The Chicago-Burlington and Quincy R.R.

secondary mainline parallels US77. Commercial air service is

P

available at the Sioux City Iowa Municipal Airport which is located

30 miles north of the Reservation.

The latest official membership roll of the Winnebago Tribe
was made in 1934, This was not kept current and accurate in manner
and therefore, in August of 1964, the Tribal Council began updating

the roll. As of February 1, 1971, there are 1,928 applications :

for enrollment in the Winnebago Tribe. 632 Indians reside on the

Reservation; these represent 211 Indian families averaging 3 persons

per family with an average age of 25.5 years. The range in ages is

from infants to 96 years and includes 326 females and 306 males.

Further, 245 Winnebago members reside near the Reservation in B}

neighboring towns. These represent 135 families with an average i

age of 26 years, - The Winnebago Agency representatives indicate

that the Reservation population has remained about the same for
thekpast 20 to 30 years. There is a continual move from the

Reservation, but these are replaced by others who are returning
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due to unemployment and poor living conditions in the cities. The

income of the members of the Winnebago Tribe is substantially below
the national average, and is less than what is needed to properly
support their families. The majority of the Reservation families
earn their income from temporary or seasonal employment in the
adjoining towns or from part-time work in agriculture. Approximately
68.5 percent of the families are assisted by some type of welfare
program. The median family income of the Reservation Indian is
approximately $3,031 annually. The Winnebago Tribe of Nebraska
accepted the provisions of the Indian Reorganization Act and the
constitution and by-laws of the Winnebago Tribe of Nebraska were
ratified on February 29, 1936. Approval of constitution and by-laws
was given on April 3, 1936, by the Secretary of the Interior.

A corporate charter was ratified on August 15, 1936. The
Council is composed of nine members who are elected at large by
secret ballot. The elected members then select their own officers
from their membership of three. The treasurer is appointed either
from within the Council or from the membership of the tribe, These
procedures were established and the constitutional amendment ratified
February 25, 1963, and are presently working very well. The member-
ship of the Tribal Council works very closely w'th the Bureau of
Indian Affairs and other govermmental agencies. The Tribal
Council is progressive in its thinking and despite its limited
financial income is making very good progress in management

capabilities.
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CHAPTER 4
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AND

PROBLEMS INCURRED :




In order to measure actual crime rates on the three Reserva-
tions, County Sheriffs from Thurston and Knox Counties of Nebraska

7 were contacted, and attempts were

and local police departments
made to gain access to existing arrest records.8 In Thurston
County, the County Sheriff would allow only the Project Coordinator
access to his records. Upon initial contact with the Thurston
County Sheriff's Office, the Sheriff was optimistic and oyeftly
very cooperative. However, as soon as a data collector was hired
for this project and was ready to begin work gathering arrest data
from the county records, the Thurston County Sheriff states that:

"I thought you over at Northeast Tech were going to do this. I

don't want working in my office.'" When the Project

Director inquired why he would not allow this employee to work
there the Sheriff stated ". . . for personal reasons.” He refused
to elaborate any further. He did, however, indicate that the
Project Coordinator could work with the data to obtain a random
sample of the records for this study.

In Winnebago, the Police Chief allowed the project full access
to all records. However, they were incomplete and had to be com-—
pleted through the Thurston County Sheriff'SYOffice.

The Nebraska Commission on Law Enforcement and Criminal Justice
was contacted regarding these data acquisition problems. However,

3

the then stated policy of the Commission was to '"not get involved

7Winnebago, Santee, Omaha.

8Free Flow of Information Act, '"Revised Statutes of Nebraska',
1943, 20-144 et seq: Public Meeting Laws, ''Revised Statutes of
Nebraska', 1943, 84-1401 et seq. and Laws 1972, LB 1332, see 5,5.
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in county politics'. Also, through the Commission, the Attorney . ' o

General's Office was contacted for an opinion on access to these
|

public records. His office stated that the release of public ‘

police arrests was left up to the "discretion'" of the County i
Sheriff. (This is a surprising opinion in the light of Nebraska
law on free access to public records, above noted.)

The Omaha Tribal Council also denied this project all access

to police records in the Bureau of Indian Affairs comtracted tribal

police department. The Council expressed the fear that the "Feds,

" would receive copies of certain individual's police records ’

etc.
and that this might at some time be used against them. Even
though they were assured that this would not occur, they continued

to deny the project access to the records. Subsequently, a repre-

sentative of the Regional Law Enforcement Assistance Administration £
Office in Kansas City visited with the Omaha Tribal Council on the

problem. However, apparently due to the politics involved and the

PP
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history of the Omaha Tribe and their reported antagonism and hostii-
ity towards federal and state agencies, the representative from ]
LEAA and the Council subsequently allowed the project limited access

to tribal records. However, the Omaha's would allow only the

Project Coordinator to collect numbers of people arrested in each

Y L

Co category again limiting the scope of this study.

Because we were not allowed to know who the individual defendants

were, we could not conduct any interviews with the Omaha's regarding

police and criminal justice problems. However, random interviews

were conducted with various tribal members concerning their personal

‘opinions on police and criminal justice problems. In general, when
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tho data collector did begin te collect records on such problems
from the Omaha police department, the records were found to be
inadequate and much of them were found to be of little real value
when compared to the Bureau of Indian Affairs records that were
turned in for Uniform Crime Reporting.

In Knox County the Santee Reservation had virtually no records
from their now defunct local police department. Further, the County
Sheriff denied this Project all access to police records ;aying
that: "adult and juvenile arrest records were mixed together and
thus we would have to use court records only”. The usage of only
court records eliminated one essential step (arrests) and source
of data. Usage of court records alone did not allow the project
to ascertain whether the person is Indian or White, and hence,
limited their value to the project,

The methodology employed by this study was to help to ascertain
criminal justice system problems affecting the three (3) tribes in
Nebraska as follows, first: to look at criminal records of Indians
(which we were unable to do on as large a scale as we would have
liked for reasons stated above). Thus, much of the data collected
has been in reverse of the intended methodology to collect data
from the police records, and then from those ascertain the‘major
problem areas. Secondly, the author intended to contact the state,
local, tribal and federal criminal justice agencies which were
established in the area to attempt to evaluate those programs

existing to remedy existing problems in criminal justice on and

I5ee "Uniform Crime Reports", Winnebago Agency, 1973,

31—

T e A R M I R 1 kR bt AR e Wi s e i e

-

L T

R IR



near the Reservations affecting the Indians of Nebraska. Third,
interviews were to be conducted by the author in a sampling of the

general Indizn populatiom and governing bodies of these Indian

communities. However, because of the above mentioned problems
encountered with the collection of data, the author was able only
personally to conduct approximately 200 informal interviews with

members of the Indian communities in an attempt to identify“criminal

justice problem areas on and near the Reservations.

P

A major question asked in these interviews was: "What do you

feel are the major problems in your community?" The major problems
were identified by the Indian respondents in the following order

and by priority as: 1. "alcoholism', 2. "juvenile delinquency",

and 3. "law enforcement". "Alcoholism" was considered the most
severe problem. Most respondents indicated that there is not a
single area of community life on the Reservations that is not
affected by alcoholism, including the criminal justice system.
Statistically the author found that approximately 98 percent of

all reported crime committed on the Reservation was committed

while the actor was under the influence of alcohol. This statistic

is probably off, as it is probably closer to 100 percent alcohol

related.

-390~
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"If it be the design of Providence to
extirpate these savages in order to make
room for the cultivators of the earth, it
gaems not improbable that rum may be the
appointed means."”

19,
Time, November 13, 1972. Quoting Benjamin Franklin on the fate

Jaiminhart

of the Americen Indians.

34
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The most identifiable symptom of gross psycho-social problems
today in these three Nebraska Indian socileties is the overwhelming
occurrance of alcohol abuse. This abuse reportedly occurs in all
age groups and affects the general prevailing psycho~-social atmo-
sphere of the Indian communities and surrounding area as a whole.
The abuse of alcohol by the individual Indian in these communities
is apparently reinforced by their peer culture as i& is apparently
socially-approved behavior on the Reservations. This is in direct
contrast to the reported general population norms of this country.
Theoretically speaking, when the anticipated rewards for engaging
in socially-approved behavior are relatively low, this results in
disappointment and frustration within the individual which then
leads to the selection of alternate courses of action that may not
be so highly approved (such as drunkenness), and thus provides sub-
stitute rewards for that individual sﬁch as temporarily escaping
from the realities of his life in gemeral and from the resulting
frustration of these realities. Unfortunately, it appears that too
often with the tribes under study, as with other low-income minority
groups, an individual can participate without feeling the frustration
of failure. At times their use of alecohol appears to be almost
suicidal in nature, Thus, alcohol abuse is apparently normative
behavior within these highly mobile societies under study, and as
such alarming!

One can hardly observ? an area of the community life on these
Reservations without seeing the effects of alcohol abuse. Within
the educational system children reportedly begin drinking as-early

as. ten years-of age, which incidentally is also approximately the
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time they start "dropping out” of the school system (at least psycho-
logically). Within Reservation homes the incidence of child neglect
is reportedly very high. The author found that the incidence of
alcohol-related crime is recorded at 96.8 percent, but ﬁhat a more
accurate survey would indicate it is probably closer to 100 percent.
Under these conditions, it is obviously difficult to maintain employ-
ment because of such abusive use of alcohol. Ulotential ‘employers

are reportedly thus hesitant to hire Indian workers because of their

previous experiences with them and their alcohol problems.
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CRIMINAL JUSTICE SYSTEN
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Before discussing the specific Criminal Justice systems in
operation today on and near the three Reservations in Northeast
Nebraska, it may be informative to note the historical context of
the present system nationally.

The first authority for Indian police was established in 1878

through instructions from the Commissioner of Indian Affairs to:

«
B

"all Indian agents to organize police forces whenever po-ssible."11
Then in 1883, the Secretary of Interior, reportedly because the
Commissioner of Indian Affairs failed to make provision. for tribal
punishment of offenders, authorized the Court of Indian Offensesl?
for which the Indian agents usually served as judges without pay.13

The Court of Indian QOffenses apparently came about because of
the opinion of Secretary of the Interior A, M. Teller, who:

"wished to eradicate certain of the heathenish dances;

such as the sundance, scalp dance, ete., as well as to

attack the institution of polygamy, the power of medi-

cine men and other Indian customs."

The cases these courts heard and decided upon were apparently
not unlike the typical cases heard today: 'Drunkenness was the
most frequent type of case heard; family rrlations next.")3

In re Crow Dog (109 U.S5. 556, 1883) the Supreme Court decided

that any prosecution must be adjudicated within the judicial system

- Myashburn, Wilcomb E., Red Man's Land - White Man's Law, Charles

Scribner's Sons, New York, 1971, p. 169,
121940, ». 169,

31pid, p. 169.

Y41bid, pp. 169-170.

151big, p. 170.
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of the Tribe,15 In reaction to this decision the United States
Congress passed the Indian Appropriation Act of 188517 whereby the
federal government was given criminal jurisdiction over the seven
(7) major offenses of murder, manslaughter, rape, assault with
intent to kill, arson, burglary, and larceny in Indian country.

By 1956 this had been raised to 11 crimes.18
"The Seven Major Crimes Act of 1885 did not abrogate
existing treaties but it illustrated the persistent
congressional attempt to eliminate by legislation
the legal distinctions between the Indians and the
non~Indian population of the United States.'19

The following Acts also served to further change the Indian
criminal justice system:

Davies Act of 1887: "reduced the importance of

the Courts by allotting land individually to Indians
and placing Indians receiving such allotments under
civil and criminal jurisdiction of the state or
territory where they resided."20

Curtis Act of 1898: ‘specifically dissolved the
courts and police of the Five Qivilized Tribes
and placed the Indiang under the jurisdiction of
the Federal Courts.™

In 1924, Congress enacted legislation providing
citizenship to all Indians.

161bid, p. 170.
1753 stat. 385, 1883.

18Washburn, op eit. p. 171,

191bid, p. 171. , I

201p14, p. 171. 0
211hid, p. 171 | b
22Steiner, Stan, The New Indians, Dell Publishing Co., Inc., i

Hew York, 1968, p. 321.
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Then in 1934, the Indian Reorganization Act or the

Wheeler~Howard Act allowed tribes to incorporate as
tribal govermments and operate as at least quasi-
sovereigns.23

In 1953, Public Law 280 provided a means to transfer
civil and criminal Indian jurisdiction to six named
states.

1968 Indian Civil Right Act brought provisions
similar to the United States Constitution Bill of
Rights to the individual Indian as against tribal
government, among other things.25

The problems of law enforcement and the criminal justice
system are verbalized over and over by the three Tribal Councils,
the State of Nebraska, and the Federal government.26 The State of
Nebraska apparently feels that the problems in the areas of law
enforcement and criminal justice are insurmountable since most of
the problems stem from alcocholism and poverty, and do not fit into
"erime specific programming”.27 Reportedly, Tribal Councils see
the need for law enforcement only on a crisis intervention basis,
and they apparently do not see the need for effective constant and

consistent law enforcement.

2348 Stat. 984, 25 U. S. C. 461 et seq.

24Public Law 280 (67 Stat. 588) 83rd Congress, lst Session,
August 15, 1953,

2Sapril 11, 1968, P.L. 90-284, Title II, Sec. 201, 82 Stat. 77,
78, 79, 80. But see, Deloria, Vine Jr., Of Utmost Good Faith,
Bantam Books, New York, 1572, pp. 341-342, See Appendix Exhibit
for the text of the full act.

26506 "Uniform Crime Reports'",- 1973, and records of Tribal Council.

27Se'e Nebraska Commission on Law Enforcement and Criminal Justice
Comprehensive Plan--1974~1975, The Nebraska Plan calls for crime
specific programming, meaning programs will be funded if they can
show a direct decréase in crime rate on the area being programmed.
For example: being able to demonstrate that an alcoholism program
stressing community education is going to lower all Part IT érimes.

~40~.

[

>
¥l

R EEgE

AN AR




Obviously, law enforcement agencies serving the Reservations
must be able to function and maintain order without regard to
"kinship". Since the majority of the population of the area is
interrelated, this creates a serious problem for the police officer
in the performance of his duties. For example: if he is called
out on a disturbing the peace call, and one of the participants
is a relative (no matter how distant) and he has to arrest the
individual, the officer may face ostracism and criticism from
his family and other members of the Indian community. Also,
reportedly tribal leaders feel they are above the criminal justice
system (a condition which apparently is not limited to the leaders
of the Indian peoples).

The federal government, perhaps because of past experiences
in funding of Indian related law enforcement projects, has reportedly
learned that its money is not spent in the most "appropriate manner"
by law enforcement agencies serving these tribes. = For example,
when the State of Nebraska and the Law Enforcement Assistance
Administration (LEAA) give money to an Indian tribe, the funding
agency often fails to be very specific in the grant and spell
out, piece by piece, and part by part, exactly what they expect
of the tribe and how the tribe is to do it. Tribal Councils
apparently have not enough administrative ability to cope with
such "open end" federal and state funding. Hence, the tribes
appafently do not see the need for providing receipts, etc., and
to otherwise fully account for all of such funds, and their ex-
penditures, etc. Thus, when the end of‘the grant period comes

and the tribe has reportedly "screwed it up again', the State

41—
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and LEAA come hack and say that there is no reason for them to fund
the tribe in the future, since the tribe could not handle the origi-
nal funding. This problem could at least be somewhat alleviated by
giving more forethought and specific guidelines to any such grants,
making sure that the desired behavior is specifically indicated to
the Tribal Council and the law enforcement agenc?es involved,
including required tribal record keeping, etc. ’

There is apparently a lack of intergovernmental cooperation
between the tribes, the federal government, state government, and
local governments. Often it is difficult to decide whose juris-
diction certain criminal behavior fails under.28 The area law
enforcement agencies, for the most part,lapparently operate. inde-
pendently of each other, i.e., Tribal, Municipal, County, State
and Federal. The one instance of them so operating is that of
the now defunct State of Nebraska special deputy sheriff's program
through the Nebraska Highway Patrol which was funded for Thurston
County. The contention of the County Shetriff when interviewed was
that he did not feel that hé had - the authority to ask these special
deputy sheriffs to intervene or do anything. However, from inter-
viewing a number of the special deputies, the author found that
many times they were handling law enforcement probléms in Winnebago

that the Winnebago police were not handling because the Indian

people tended to call the special deputy sheriffs rather than call

28560 Bubak and Greaves Study--""Police Protection for the Santee
Sioux Tribe of Nebraska--Whose Responsibility?", February, 1974,
and State v. Goham, 187 N.W. 2d 305, and State v. Tyndall, 187 N.W.
2d 298, and Omaha Tribe v. Village of Walthill, 460 F. 24 1327,

8th Cir. 1972. '
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the Winnebago police. The Nebraska Highway Patrol and the special g

deputy sheoriffs are sometimes apparently a more desirable element il

of law enforcement to the Indian people than the Thurston County
Sheriff's Department. -The reported history of the County Sheriff's

Department with the Indian people has not always been good.

With the "bounty law”,29 which was in existence in Nebraska

: i

until a recent. legislative session, the County Sheriff’'s Office
received so much money per Indian prisoner im the county jail,

because of having to '"feed" such Indians. Thus, many Iudians felt

»

a disproportionate number of Indians were being arrested and detained

solely so that the County Sheriff could receive such additional reve-~

nue thereby. There may have been some obvious justification for this L
law in the past, although this writer could not now find it nor was ¢
it reported to her by anyone in law enforcement in the area under

study during the course of this project.

29pevised Sratutes of Nebraska, 1970, 23-362, Amended 1561, C91;
1967, C123; 1963, p. 444, 1969 (LB491), 1974 (LB131l). "1In Sectiomn 2
provides: ''Such county shall have submitted to the director a
voucher bearing the certificate of the county clerk showing for

the fiscal year for which the claim for state funds is made the
coot to the county of feeding Indian prisoners and that such
prisoners are carried on the Tribal rolls as Indian. No claim
shall be allowed by such directory except for the amount that the
cost to the county for such fiscal year for feeding Indian prisoners
exceeds nine thousand dollars." Thus, the county would receive
payment ¢t costs required for feeding Indian prisoners in excess

of $9,000 per yzar. It is overly apparent that abuses could
readily occur with this system and would be difficult to substan-
tiate., Reportedly the County Sheriff's wife cooked the meals for
the prisoners precluding the need to pay salary for a cook and
also;, allegedly, fed their family the neals being paid for by the
county and state for prisoners. Aldo, allegedly, Indian people
were held for longer sentences and arr:sted more often in order

to gain additional revenue for the county. This situation created
much hestility between the Indian community and the County Sheriff's
Office and became such a constant source of friction that the State
Legislature rescinded the law.
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There is some justification for the statements that: '"often
times the County Sheriff is left with little alternative as to
where to place Indians who have been in contact with the law and

have been -arrested for some type of criminal behavior", and, "When

you arrest a drunk or you find a drunk passed out on an Indian

Reservation, w2 have no place to take them except to jail", and,

_VWe cannot take the man to his home because possibly ‘there are

other drunks there and he is not going to get the care he needs'.
There are apparently no correction agencies that are being used
presently for referral services because they are reportedly.not
adequately funded to operate-on the required large scale for these
Indian communities.

The jurisdictional question is one that remains to be decided
by the State of Nebraska and the federal government,BO of the
tribes, especially the Omaha Tribe. Obvidusly such a clarification
is necessary to determine responsibility in administering criminal
justice to the Nebraska Indians.

Often times, it was reported that the Indian people will more
likely look to the federal governmenﬁ for assistance with their
problems and are thus more likely to go to a federal agency for
help. Thus, the reported behavior of the Indians calling upon
State special deputies from the Highway Patrol for help may have

been a part of this syndrome of identification, since the special

?OSee in Appendix: (These are legal cases involving the criminal
Jurisdiction question in Nebraska.) (a) State v. Goham (187 Neb 35,
187 W.W. 2d 305) (b) State v. Tyndall (187 Neb 48, 187 N.W. 2d 298)
and (c) Omaha Tribe v. Village of Walthill (460 F. 24 1327; 8th Cir.
1972), Also see special section herein on "Public Law 280.,"

by
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deputy sherlffs were perceived as a larger and broader agency than

a local County Sheriff's Office or the Winnebago police.

On the Omaha Reservation there are tribal police contracted for \
by the Bureau of Indian Affairs. They apparently operate as efficient-~ j
ly as possible for an understaffed and underfunded police department vﬁ
with many people to please, i.e.,‘Tribal Council, Bureau of Indian

i

Affairs, community, etec., (not the least being the "people" they o |

are to serve and protect).

. The Santee's law enforcement problem reportedly began prior

[T

to August of 1973, They had a "police officer and a.half" who were

I s i e gl i b

operating under the grandfather clause of state legislation pro-
viding for special constables. In August of i973, the Santee Tribal 1
Council reportedly decide¢d to fire the then present police officer i
for misconduct. When this was accomplished, the Council was sub- 'y
sequently informed by the Knox County Aftorney that the Santee's
could no longer hire a police officer because the provision in the
state law for special constables had been rescinded in recent
legislation.31 Thus, from August until approximately March, 1974,
the Santee Tribe was without law enforcement except from the Knox
County Sheriff's Department which is located approximately 25 miles

from the Santee Reservation at the town of Center, Nebraska. There

is no local police department at Santee. Consequently, in order to

have a police department under state lay, the tribe was forced to ‘ :
incorporate as a village under Mebraska law, and then they were i

able, under a LEAA discretionary grant, to hire two tribal policemen. I

1 . ,
3 Revised Statutes of Nebraska, 1972, Laws 1032, 82nd Legislature, N
2nd Session. J '
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In Winnebago, the area is incorporated as a city under Nebraska
law and thus they have their own police force, which is presently in
a state of transition. Once agailn the officers are tribal members
and reportedly have difficulty enforcing law in the area because of
"kinship". There is no detainment area in Winnebago so anyone who
is arrested either has to bg released or taken to the Thurston
County Sheriff's Office and the County Jail in Pender, hebraska,
which is approximately 20 miles awvay from Winnebago.

Northeast Nebraska Technical‘Community College at Norfolk,
Nebraska, has a law enforcement training program. Perhaps it
would be feasible to extend this program to the Community College
Satellite Program operating on the Winnebago, Santee, and Omaha
Reservations. This would give tﬁe Tribal Councils the opportunity
to employ local people who have been educated in law enforcement
in the existing criminal justice systems which serve the Reservations.

This author recommends that Northeast Nebraska Technical Com-
munity College provide such training for future police officers for
the tribes, and also in general community education in the area of
criminal justice., The College has the program and the personnel

available for such a program on the Reservation.
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Higstorically. befare the advent of the white man, the now
Nebraska Tribes of the Santee, Omaha and Winnebago Indians were
sovereign nations, each unilaterally dispensing its own form of
criminal justice. ZFach tribe made its own criminal laws and each
enforced them. A subsequent apparent erosion of such tribal sover-
eignty has since occurred, with varied results, with the implementa-
tion of the United States Constitution, treaties between phé tribes
and federal government, and various federal statutes, and federal
and state judicial decisions and actions.

The current problem in Nebraska seems to deal with the question
of "jurisdiction", or ctherwise put, "who has the power to do what
in law enforcement, courts and coérections, with the Indian people,
and under what authority'.

Generally speaking, it appears as to the Omaha Tribe, the
federal government has jurisdiction over "major' criminal offenses,
while the tribe under Tribal Ordinance or Title 25 of the Code of
Federal Regulations, exercises jurisdiction over lesser offenses
which may be called “misdemeanors'. FEach "sovereign" reportedly
enforces the laws in its regpective area of responsibility. A

court battle has ensued, and is still pending as to whether or not

the State of Nebragka has criminal jurisdiction of offenses committed

by Indians on the Omaha Reservation because of an "attempted" cxer-
cise of retrocession by the State under 25 U.S.C.S. 1323 (April 11,
1968, PL 90-284, Title IV, 403 (a) 82 Stat. 79).’ Precgently the
United States and the State Qf Nebraska each feel that they have
exclusive criminal jurisdiction over the Omaha Reservation. The

Omaha Tribe is exercising jurisdiction over "minor" offenses. The
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role and policy of the federal government is unclear. The federal ‘
gtatute under which the ratrocession question arises is as follows:

25 U.S8.C.8., 1323. Retrocession of jurisdiction by
state "(a) The United Staies is authorized to accept
a retrocession by any State of all or any measure of
the criminal or civil jurisdiction, or both, acquired
by such State pursuant to the provisions of Section :
1162 of Title 18 of the United States Code, Section j
1360 of Title 28 of the United States Code, or Section . Y
7 of the Act of August 15, 1953 (67 Stat., 588) 18 USCS, :
1162 and notes; 28 USCS, 1360 and notes, as it was in
effect prior to its repeal April 11, 1968, by Subsection
{b) of this section." (Apr. 11, 1968, P.L. 90-284, .
Title IV, 403 (a), 82 Stat. 79.) 5

A recent study entitled "Justice and the American Indian',

Volume I: '"The Impact of Public Law 280 upon the Administration
of Justice on Indian Reservations', published by the National
American Indian Court Judges Association, Inc., 1974, presents:
the Nebraska jurisdictional situation as follows: \

"Nebraska

- o
Rars

"One of the six named states. The State has complete
criminal and civil jurisdictiom. (over Indians)

"There is an exception to this statement, but it will
take a decision by the United States Supreme Court to
resolve its existence., The controversy arises out of
the claim by both the state and federal gcvernmment to
exclusive jurisdiction over the Omaha Tribe. This has
led to a breakdown of law enforcement, as neither party
is confident of their position.

"The difficulty stems from the attempt by Nebraska to
retrocede jurisdiction pursuant to the 1968 Act as to
two tribes. The federal government accepted the retro-
cession only as to the Omaha Tribe.2? (Executive
Order 11435, Nov. 21, 1968; 33 F.R., 17339). The state
then decided to withdraw its offer. In the cases of
State v. Goham,20 (187 Neb 35, 187 N.W. 2d 305) and
State v. Tyndall,?’ (187 Neb 48, 187 N.W. 2d 298) the
state courts held that MNebraska could withdraw its
offer as it was an sll-or-nothing proposition. A
contrary result was resached in Federal District Court
in the case of Omaha Tribe v. Village of Walthill.28
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(460 F, 2d 1327; 8th Cir, 1972). At present a petitiom
seeking certiorari is pending. ’

"It seems likely the Supreme Court will follow the
federal court decision. Such a result would be con-
sistent with the language of the retrocession provi-
sion.29 (25 U.S.C. Sec. 1323 (a) The statute clearly
allows the federal government to accept any measure of
jurisdiction, and this is precisely what the Secretary
has done."

The assumption of criminal jurisdiction by the State o? Nebrascka
over the Santee, Omaha and Winnebago tribes is apparently originally
based upon "Public Law 280" (67 Stat. 588, 83rd Congress, First

Session, August 15, 1953), which reads as follows:
"To confer jurisdiction on the States of California,
Minnesota, Nebraska, Oregon, and Wisconsin, with
respect to criminal offenses and civil causes of
action committed or arising on Indian reservations
within such States, and for other purposes.

"Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress
assembled. That Chapter 53 of Title 18, United States
Code, 1s hereby amended by inserting at the end of

the chaptéer analysis preceding Section 1151 of such
title the following new item: '1162. State juris-
diction over offenses committed by or against Indians
in the Indian country.'f

"(a) Each of the States listed in the following table
shall have jurisdiction over offenses committed by or
against Indians in the areas of Indian country listed
opposite ‘the name of the State to the same extent that
such State has jurisdiction over offenses committed
elsewhere within the State and the criminal laws of
such State shall have the same force and effect within
such Indian country as they have elsewhere within the

State:

"State of Indian Country Affected

California . . . . All Indian country within the State

Mirnesota . . . . . All Indian country within the State
except the Red Lake Reservation

Nebragka . . . . . All Indian country within the State

Oregon . . . . . . All Indian country within the State
except the Warm Springs Reservation

Wisconsin . . . . . All Indian country within the State

except the Menominee Reservation
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"(b) DNothing in this section shall authorize the
alienation, encumbrance, or taxation of any real or
personal property, including water rights, belonging

to any Indian or any Indian tribe, band or community
that is held in trust by the United States; or shall
authorize regulation of the use of such property in &
manner inconsistent with any Federal treaty, agreement,
or statute or with any regulation made pursuant there-
to; or shzll deprive any Indian or any Indian tribe,
band, or community of any right, privilege, or immunity
afforded under Federal treaty, agreement, or statute

or with respect to hunting, trapping, or fishing or
the control, licensing or regulation thereof. )
"(¢) The provisions of Sections 1152 and 1153 of this
chapter shall not be applicable within the areas of
Indian country listed in subsection (a) of this section.

"Sec. 3. Chapter 85 of Title 28, United States Code,

is ‘hereby amended by inserting at the end of the chapter
analysis preceding Section 1331 of such title the follow-
ing new item: '1360. State civil jurisdiction in actions
to which Indians are parties.’

"Seec. 4. Title 28, United States Code, is hereby
amended by inserting in Chapter 85 thereof immediately
after Section 1359 a new section, to be designated as
Section 1360, as follows: '1360. State civil juris-
diction in actions to which Indians are parties.’

"(a) Each of the States listed in the following table
shall have jurisdiction over civil causes of action
between Indiang or to which Indians are parties which
arigse in the areas of Iadian country listed opposite
the name of the State to the same extent that such
state has jurisdiction over other civil causes of
action, and those civil laws of such State that are
of general application to private persons or private
property shall have the same force and effect within
such Indian country as they have elsewhere within the
State:

"State of Indian Country Affected

California . . . . All Indian country within the State

Minnesota . . . . . All Indian country within the State
except Red Lake Reservation

Nebraska . . . . . All Indian country within the State

Oregon . . . . . . All Indian country within the State
xcept the Warm Springs Reservation

Wisconsin . . . . , All Indian country within the State

except the Menominee Reservation




American Indian Court Judges Association, Inc. is referred to for
further study of the national impact of the law. Grave questions
as to tribal remedies arise thereunder when a tribe affected feels
that a state is not meeting its responsibilities in the criminal
justice fleld to tribal members, as is definitely the case as the
author has found it in Northeast Nebraska. Here a "montage’ exists
consisting of numerous elements of law enforcement, courts énd
corrections, agencies eminating from at least seven different govern-
mental bodies and subdivisions in the area including: the Santee,
Omaha and Winnebago Tribes, city and town municipal governments,
three county governments, the State of MNebraska and the United
States of America. The greatest problems and qﬁestions deal with
the "quality" of criminal justice dispensed to the individual Indian
under this intricate web of "'separate sovereigns'., For a study of
the problem and its effect upon the Santee Tribe, see the study of
Bubak and Greaves .in the Appendix entitled "Police Protection for

lie Santee Sioux Tribe of,Nebraska——WhosekResponsibility”.

The recommendations of the Bubak and Greavés study are herein
incorporated and recommended to help to remedy these jurisdictional
problems now existing under Public Law 280, et al. The author
further eudorses a critical study and evaluation of the concept
of "self-determination for Indians”, which is now the overt policy

of tha Bureau of Indian Affairs, as a part of the overall solution

in Nebraska.
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CHAPTER 8

JUVENILE DELINQUENCY
AND

EDUCATION
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A meeting was held on September 3, 1973, in Winnebago to dis-
cuss the problem of "juvenile delinquency" in detail. Attending

were representatives from the Bureau of Indian Affairs, Public

Health Service, Nebraska State Welfare, Reservation Programs Officer,

education specialist, and county officials. Pointed out especially

at this meeting was: ''The most serious deaths on the Reservation

can usually be traced to alcohol.'” It was suggestedtthat.the follow-

ing areas be taught in the schools and to adult education classes:

"the problems of drinking, how to drink, sex, how to protect oneself,

needs as a human being and other areas along this line'". It was
pointed out "that all too often it happens that the mothers of the
young unwed mothers are the ones who end up caring and raising the
baby after birth." '"The kids realize too late that marriage and having
children isn't all that they think it to be and wish that tﬁéy had

enjoyed themselves instead of tying themselves down too soon.'" It

is the contention of the general assemblage that: "'Their kids be

reached before they are having trouble in the community and thedir ,

Vi e L St o

environment." It was also pointed out that the present school

system had no organized activities for the youth, and the kids were
complaining about this. The assemblage felt that this opihion was ‘ é
handed down from the parents. It was suggested that those present

ask the children what their needs were, what they wanted to do, and
what they thought would be the best solution to their problems, It
was also pointed out that "programs seemed always to be geared

towards curative methods rather than the preventative." '"Due to

this approach, by the time their needs reach us, it is very nearly

a crisis." "All too many times, the programs are to pacify the
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kids, to keep them off the streets and out of the way.' 'Perhaps
educating them would be better for them as well as for the parents."
"Programs fail by not reaching those who need them the most." Also
pointed out was the problem of 'parental failure," which comes about
through a lack of security at home and/or gambling and alcoholism.

The early ages of the child, including prenatal, have perhaps
the most lasting effect on the person. Remedial progiamsﬂsh&uld
work with young mothers, mothers—-to-be, and fathers to help them
understand what's about to happen to them, thelr responsibilities
and the results of their actions. There is needed some tygpe of
programming which would include prenatal and postnatal education
of the parents which will improve parental attitudes towards their
children.

Problems described by this assemblage at a meeting in December,
1973, follow the same lines of problems identified by this project
through the use of interviews and data collected. Although there
have been many good programs in the past, they usually lasted only
an average of two to three months, and at that time they were dis-
continued, reportedly for lack of community and tribal support and
interest,

Juveniles, after many experiences with this type of short-term
progfamming, naturally become very hesitant about participating in
any of the new programs that come to‘the Reservation, and are actually
sometimes hostile toward them. Perhaps it would not be unusual for
many of us to have the same problem and to feel the same way, given
a similar past history. Also, for the most part, it appears. that

when Indian juveniles are taken into courts in this area of Nebraska
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for a criminal offense, the court, in an apparent attempt to keep
them out of reform schools and on the Reservation, puts them on
"court probation'. The reported result of court probation is that

they have no formal supervision, and no punitive measures are taken,

Thus, ''bad" behavior is often thereby reinforced in the juvenile and al

he feels that he can '"get away with it" perhaps again. g%
It is the author's recommendation that the Nebraska court b

"probation system" be reformed. When a juvenile is placed on jf

"eourt probation' there should be a referral agency to place the 3

. child on probation and supervise him. It is recommended that each

tribe have its own correction program made up of at least two trained
professionals (MSW's preferably) and the bulk of the correctional
staffing should include trained paraprofessionals (preferably tribal

members). The juveniles should report to their "probation officer"

at least once a week, Also they should be assigned to community
improvement {clean~up, etec.) programs (unpaid) and/or restitution
work, along with other appropriate remedial programs. Furthermore,
contact should be kept with the school system on their attendance
and progress (if there is a problem in this area, tutors should be
made available). Also the referral agency should be aware of any
family problems and referral made to and by the appropriate agency.
Lastly and perhaps most importantly, the court should set down in

writing the conditions of the probation, for example: curfew time,

work time, desired behavior in school, home, ete. These conditions

must be understood mutually and agreed upon mutually by the juvenile,

the court, the "probation officer", and the family involved to more

adequately insure their success.
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Among the perceived reasons for high juvenile delinquency rates

among the Indian youth in Northeast Nebraska are: (1) the apparent
lack of a viable cultural base to identify with; (2) the apparent
lack of "program" continuity within the community; (3) the constant
movement of the population between urban and rural areas; (4) the
absence of acceptable nodels for "good" behavior; and (5) the absence
of rewards for appropriate socially approved "good" behavior: Thus,
in communities with few organized activities or other recréational
pursuits for the youth to occupy their time outside of school, with
school systems that do not provide them with adequate tools to earn

a living after the completion of their education and which in fact,
push them out apnd reinforce the attitude of failure, it is surprising
that they have not "dropped out" physically and joined the growing
ranks of juvenile delinquents loﬁg before they reach secondary

school level.

There is a need in these Indian communities for comprehensive
Programming geared tolthe total educational environment that starts
with the child before birth. That meansg starting with prenatal care
of the mother, the attitude of the father and the rest of the family,
It is suggested that children who are taught from birth that they
will be successes usually are, if they are given the confidence and
the tools to work with,

Cooperation between.Tribal Councils, Nebraska county officers,
and state officials 1ig extremely important in all areas, but esbe~
cially in the area of juvenile delinquency and adult criminal
Justice pProblems, econoﬁié’development, education, and planning
among othgrs. There is hardly an area where intergovernmental

Cooperation is not needed. -
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The Nebraska county court system provides for associate judges.
There has never been an Indian appointed to such a position. This
author sees no reason why especially in the light of the Indian
population in Thurston County that this fact should not be brought
to the attention of the voters and remedied. Additionally, it is
the author's recommendation that an associate judge be appointed
to Thurston and Knox County Courts who is a Native Américh.' It
is submitted that these persons could deal more effectively with
the Indian criminal justice problems. Hopefully, they would bring
an understanding of available problems and programs, and the referral
systems on the Reservation that the present courts are reportedly
either not aware of or are not fully utilizing at the present time.

A few of the more obvious juvenile delinquency programs avail-—
able to the local school systems and Tribal governments are: 13.575
~- Educational Research and Development sponsored by the National
Institute of Education, Department of Health, Education and Welfare.32
The objective of this grant area is to improve education so that
every person is provided with an equal opportunity to receive an
education of high quality through helping solve or to alleviate the
problems of achievement of justice of American education, advancing
the practice of education as an art and science profession, strength-
ening the scientific and technological foundation of education and
building an effective educational research and developmental system.

The uses of the grant are that the grant will be awarded to suppoft

32 . . '
Catalog of Domestic Assistance, Department of Health, Education

and Welfare, National Institute of Education, 13, 575 Educational
Research and Development.
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the conduct of educational research and the collection and dissemi-

nation of the findings of educational resesarch. This program could
be used by the tribal govermment and local school systems to develop
a whole new educational environment on the Reservations, to evaluate
new programs in progress and to make any needed changes. The needs
for different types of educational environment. have been indicated
and this program could possibly provide it for the InaianNChildren.
The program could create culturally attuned education systems for
the tribes in Northeast Nebraska.

Alsc available to the tribes is the "Follow Through Program"
(13.433) funded by the Office of Education, Department of Health,
Education and Welfare.33 The program objectives are to sustain
and augment in primary grades the gains that children from low
income families make in Headstart and other quality preschool pro-
grams. '"Follow Through" provides special programs of instruction
as well as health, nutrition, and other education related services
which will aid in the continued development of childreﬁ to their
full potential. Active participation of parents is stressed. It
may be used for project activities not included in the services
provided by the school system; such activities include specialized
and remedial teachers, teacher aides, and materials, physical and
mental health services, social services, staff and programs, nutri~

tional improvement and parent activities. The length of the grant

33Catalog of Domestic Assistance, Department of Health, Eduation
and Welfare, Office of Education, 13.433, Educational Research and
Development.
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' is one year subject to renewal and the range of the grant awards
are $50,807 to $1,732,422.




CHAPTER 9

ECONOMIC DEVELOPMENT
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Historically, the bepinnings of what Oscer Lewils described

as the "culture of ot ag initiated in 1871 by the United

l:
States Congress with its Tndian resarvaticn policy,”” the apparent

purpose of which was to destroy Indian cultures and to assimilate
Indians into the dominant Amnerican culture.

"the Committee on Indian Affairs to the Commission

on Organization of the Executive Branch of the Coveyn~
ment recognized that assimilation has failed if shedding-
the old culture takes the joy out of 1ife, produces

a feeling of inferiority and d=2stroys the drive and
purpose of the Indian.36

"Americans of good V“J =nd genercnus natvre have for
nany generations wanted to help Indians ts bscome ,
civilized, to assim;lata, tc get into the mainstzezm
of American life, to stop being Indians and to beccme
more like us."

"These well wishers (Am-ricaxs) suppresced native

languapes and took children away from home Izr cul~

tural and academic rrzinirg in vhite~ﬁ*yle gchocls.
They relocated young Indlians from impoverished reser—~

vation cormunities to a new life--frejuently lecs

34rewis, Oscar, Childien of Sanchez, Randum Housze, New Yor
"Most commonly it (culture of poverty) develops when a str
social or ecomomic system s breaking down or is being rep
ancther, as in the caze cf transition from feudalism to ca
cr during the industrial rzevolution.” p. xgv.

35” . hereafter no Indian natien or tribe within . . . the United
States shall be ackr0"’cig d or recognized as an independent nation,
tribe, or power with whom the United States may contract by trzaty;

but no obligation of any treaty lawfully made and ratified with any

such Indian nation or tribe prior to March 3, 1871, shall be hereby

invalidated or impaired. . ." (Act of March 3, 1871, 16 Stat. 544,

25 U.8.C.A, 71),

36Brophy, William A. and Aberle, Scphie D., et al, Report of the
Commission on the Righta, Liberties, and Responsibilities of the
Amevican Indian, The Indian, America's Unfinished Buginess, Univer=
sity of Oklehoma Press, Notruzn, 1066, pp. 10, i1

S37Unconmon Controversy, Fichirg Rights of the Mucklesheoot, Puxallup

& Nisquallv Indians. A rnjort prcpared for the American Friends
Service Committee, University of Washington Press, Seattle, 1970,
P. xXxi. :




desirable or even intolerable in the crowded, inhos-

pitable cities where many Indians felt coupletely
alienated.'38

However, rather than a total assimilation, the end result was

to create a situation of poverty combined with an attempt to cul-
turally reeducate Indian children in White culture; in short, a

£ general failure on all points, as can be seen today.

The quality of education in the isolated federal Indian schools

apparently did not afford the students the opportunity nor the moti-
vation to learn skills appropriate for pulling themselves out of. the

poverty situation on the reservation, without having to reject and

? leave their ancestral heritage, At the same time, the U.S8. govern-

ment instituted federal aild programs to Reservations which sometimes
}

tended to eliminate virtually any motivation for se1f~determination.39

Native Americans were wards of the federal government until 1924
when they were granted American citizenship.40 The guardianship

b phase has not passed yet and like any new underdeveloped thixzd-

world country today, the tribal govermmental structure has been
I

left to govern without many of the necessary tools and experience,

381hid, p. wxii.
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3980 Congress, 1 Session, House of Representatives Hearings on
Appropriations for 1966, Part I, p. 728. ''The Johnson-0'Malley
Act of April 16, 1934 (48 Stat. 596) authorized contracts for the
direct operation of its own Indian schools and also for payments
contributed to thirteen states, four school districts and oane hos-
pital for the Indians' public instruction. The act comtemplates
that the Secretary of the Interior will fix minimum educational
standards no lower than the highest maintained by each respective
. state, an important requirement permitting the Federal government

to set up and then to enforce standards in public schools using
such money."

40 |
43 Stat. 244, U.S.C. 398.
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during this time of tramsition.

Since Indians were and are still,

to varying degrees, watds of the United States, their governmental
system did not have the opportunity to gain the political experience
which would enable them to employ an efficient and culturally attqned
governmental apparatus in the present context of a changing America.

The apparent result has been the creation of Indian communities with

tribal governments who have apparently tremendous expertise in

securing federal funds without sufficient knowledge of the manage-

ment and efficient use of grant monies. ' Furthermore, Indian monies

from the Bureau of Indian Affairs programs have reportedly always

been competitive and inadequate. For example: How can an Indian

Health Service run on $60,OOO?L}1 This is for one year and includes

the health facility (of which there is none) for approximately
1,500 Indian people.42 Also, how far does $90,00043 of econonic
development loans for busincsses and development companies for
three (3) communities with & combined Indian population of approxi-

mately 3,000 people go towards developing an area which has no

industry? What type of alcoholism halfway house can operate on

$15,OOO44 per year from the State of Nebraska? What type of technical

4lpeceived from Winnebago Bureau of Indian Affairs Office Budget for
Nebraska Tribes. This amount to be received by Omaha Tribe for
FY74.

42upureau of Indian Affairs Report of Labor Force Statistics',
Winnebago Agency, 1973.

43Funded to Intertribal Development Corp. FY74 from Department of
Commerce-Economic Development Administration uunder Program 11.301.

From Nebraska Department of Institutions--additional monies
gained through private donations.
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skills can be learned 1in a community funded for Manpower and Training
Programs for $33,000?45 What are the financial responsibilities of
the Bureau of Indian Affairs and the State of Nebraska to these
deprived areas? Whose responsibility is it to see that Programming
meets the needs of the people in the community at large?46

The poverty sub-culture is reinforced by the developwent of a
welfare state on the reservation today. Bureau of IndianTAffairs
money is used to barely maintain the Indian people at their present
status of low income. Present training programs do not provide
them with the neécessary training or skills to prepare them to entey
the employment markets.

Included in economic development is the preat need for planning.
A basic and comprehensive eccnomic development study should start
immediately! At this time tribal planning is being done on a crisis
intervention apnroach and is usually very fragmented, and hence,
not as effective as it could be under more ideal circumstances.
Thus, this lack of comprehensive planning and program devalopment
has resulted in pouring a large amount of dollars per year into the
Reservations without geeing many viable results that have helped to
alleviate the problems of the Indian communities. Piecemeal and
overlap programming has obviously failed to eliminate or even

temporarily - alleviate major problems facing these Indians.

45From Bureau of Indian Affairs FY74 Budget appropriations for
Winnebago Tribe with approximate population of 660.

46See Public Law 280, passad by Congress August 15, 1953, (H.R.
1063); Also National American Indian Court Judges Association,
Justice and the American Indian, Vol. 1, "The Impact of Prblic

Law 280 upon the Administration of Justice on Indian Reservations,"
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Trained planners should be hired. Among the types of economic
development that can be applied for by these planners are Indian
Tndustrial and Tourism Development and On-the-Job Training ?rogram.47
Through the Bureau of Indian Affairs, these programs can be used as
an aid in the establishment of industrial plants and commercial and
tourism enterprises in areas on or near reservations. These prograus
could be used to establish tribally or privately owned buéinesse; and
to develop tourism, while paying half of the salaries of Indian
employees. The estimated budget for the Indian Industrial and
Tourism Development and On-~the-Job Training Program for fiscal year
1974, in Nebraska, is $2,138,000. By providing up to half of the
trainee's salary this program could offset some ol the initial over-
head in the establishment of businesses in these areas of Nebraska.

Additionally, there is an Indian Tribal Affairs Management
Program48 through the Bureau of Indian Affairs, which would provide
full-time managerial training for tribal members. This program
could readily be used to provide a manager for many businesses that
could be located, privately or tribally on the Reservation. Also,
this training program could be tied in with Northeast Nebraska
Technical Community College's vocationally oriented programs. For
example: presently a past tribal chairman of Santee is undergoing

training for a managerial position with an industry which is going

47Department of Interior, Bureau of Indian Affairs, Program 15.177,
1973, Catalog of Federal Domestic Assistance, Executive Office of
the President, Office of Management and Budget, p. 339.

48Bureau of Tndian Affairs, Department of Interior, Program MNo.
15.134, "Indian Tribal Affairs Management Program'. Catalog of
Federal Domestic Assistance, Executive Office of the President,
Office of Management & Budget, p. 348, 349.
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to be established very socon in Cantee. Through the Tribal Affairs
Management Program a tribe can receive up to $25,000 a year for
participating in the management training portion of the program.

Also available for use on the Reservations are economic develop-
ment loans for businesses and development companies through Eéonomic
Development Administration, U.S. Department of Commerce.Ag‘ These
loans may be used for business development for up to 63 percené of

the cost of fixed assets, but may be used for acquisition of fixed

assets only. The other 35 percent of the cost comes from the parti~

cipating tribe. That funding could include the plant, building

machinery, equipment, inciuvding land preparation and buildiung reha-
bilitation. Funds may be used for most kinds of new industry or
commercial facilities or to expand nnes already in existence, on a
Reservation. Minority business enterprise loans are also available
from the U.S. Department of Commerce.sg

It has been suggested that perhaps the easiest way to maintein
a stable population bhase in a given area is to establish industry
in .2 community, ot to develop existing agricultural or other natural
regources indigenous to the area, including human resources. It
stands to veason that when young peopnle leave home and go to college

to get an education, the few jobs that are available back on the

reservation which are consistent with their degree of education are

491p1d, Program Mo. 11.301, p. 70B.

5OIbid9 No. 11,800, p. 9l. Seae this reference booklet for numerous
available Federally funded programs for Indians and Tribes, and
also, for State of Nebraska programs sce "Guide of Nebraska State
Services", Department of Dconomic Development, Lincoln, Neabraska.
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few and far between and usually are already filled.>! Therefore,

it is obviously essential that new jobs and new job markets be
provided for Indians in Northeast Nebraska. New jobs could help

to keep the young people on the reservation, and also may bring

them back to the reservation once they have finished their education.
Other benefits to the tribe and its members are obvious. )

Employunent Programming in the past has been inadquateiy funded
and thus could not achieve its projected goals. The lack of an
effective managerial staff for such a program on the reservation
has obviously been a problem of long standing. Utilizing local
colleges such as Northeast Nebraska Technical Community College to
train tribal members in management, business, and vocational educa-
tion will provide a morce diversified employment base, and thus,
could attract more industry to the Reservations, and also more
fully develop existing employment potential, including tourist
attractions on beaﬁtiful Lewis and Clark Lake, among others.

The present unemployment rates for the Indian communities in
Northeast Nebraska are reportedly from 57 to 68 percent of the
available male employables on the three Reservations. 2 The rates
for employable females of the work population are an average 67
53

percent unenmployed. The reported employment efforts in the past,

51Yankton Daily Press and Dakotan, July 29, 1974, p. 17. "Many of
the people around here are not work-oriented. . . but it's not due
to them being Indian, it's typical of poverty areas; and it's the
same thing with a lot of them not being able to identify with the
importance of education."

- L ,
5250 average of the thres tribes taken from "Bureau of Indian Affairs

Report of Labor Force Statistics’, Winnebage Agency, 1973,

31p44.
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through the services of tha Bureau of Indian Affairs, has been to

attempt to train and place Indian workers from these tribes in
employment in Omaha, Lincoln, and other large cities outside the
Reservations immediate geographic area. What has thenthappened
in many of these instances is that employment in the areas of the
individual's trainiog specialty has been unavailable, and thus
the individual is placed in an "alternate job" area. Because of
lack of training for the "alternmate job", he loses the job rather
quickly. The resultant behavior of many of these individuals
reportedly has been to consume excessive alcohol upon frequent
occasions. The unemployed individual then finally returns to the
Reservation where there is little opportunity for employment at all.

Such is not the apparent pattern with the neighboring white
communities with a white culture in Nebraska. The majority of the
whites in the area come from rural communities and are primarily
engaged in agriculture. Those persons who do not want to fit into
that pattern tend to leave the area to find etiployment  elsewvhere,
Because their training and values are more comsistent with the
dominant cﬁlture of which they are members, and to which they
subsequently remove themselves, they have relatively few problems
fitting in* the urban patterns of life and being gainfully employed.
However, such is not the prevalent experience pattern with the Indian
people of this area,

One of the agencies readily available for the three tribes for
Planning and economic development would be the Inrertribal Davelopment
Corporation. It is funded by and for the tribes to provide tribal
planners aid in establishing industry, social agencies, etc. on the

Reservation,
IO
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It has been susgested that the State of Nebraska has failed

to provide adequate economic development assistance for the Indian

Tribes which is available by state law to all communities din Nebraska.54

Partinent legislation includes: The Community Davelopment Law,SS
Education Loan Act for Viet Han Veterans,56 Industrial Development
Corporation,s7 Local Option Revenue Act,58 State Indian Commissior},59
State Office of Planning and Development.ﬁo Also, there a;e numerous
federal programs61 through the Burszau of Indian Affairs and other
agencies of the federal government which have already been mentioned
herein. The Nebraska laws and federal statutes substantiate the
right of the Indians of Mabraska to these existing services and

there is no apparent reason A Iribe cannot apply for and receive

assistance thereunder, especially in the light of Nebraska's further

5qCummunity Development Law, Revised Statutes, 1943, 18-2101 et seq.

55Ibid.

6Laws 1974, 1..B. 499,

Revised Statutes of Nebraska, 1943, 21-2301 et seq.
58Revised Statutes of Nebraska, 1943, 77-27, 142 et seq.
59Revised Statutes of Nebraska, 1943, 81-1219.

®Orevised Statutes of Nebraska, 1943, 84-131 et seq.

61Update of 1973 Catalog of Federal Domestic Assistance, Economic
Davelopment Administration, Department of Commerce, Program 11.301,
Economic development loans for businesses and development companies,
p. 70B & €3 1973 Catalog of Federal Domestic Assistance, Department
of Interior, Bureau of Indian Affairs, Program 15.117, Indian Indus~
trial and Tourisn Development and On-the-Job Training, p. 339; 1973
Catalog of Federal Downestic Assistance, Bureau of Indian Affairs,
Department of Interior, Prosran 15.134, Indian Tribal Affairs Manage-
ment (Tribal Affairs Management Program), p. 348.
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responsibilities to the tribes under "Public Law 280" (67 stat. 588,

83rd Congress, lst Session, August 15, 1953),
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All of the below listed recommendations are directly related

to the quality of the administration of criminal justice to the
individual members of the Santee, Omaha and Winnebago Indian Tribes
located in northeastern Nebraska. These recommendations attempt to
encompass a context containing numerous social problems, within
which context each of the components of the criminal justice system
must operate and functimm to ultimately dispense justice--the very
reason for their existence, Consequently, the serious reader, to
whom this author strongly encourages a visit to the tribes included
in this study, will immediately recognize the direct impact of the
herein listed observed reservation criminal justice problenis and
the reasoning behind the below listed recommendations as they would
affect the police, courts and corrections apencies of the area.

(1) It is essential to provide efficient, effective, adequately
staffed and funded police departments to the Nebraska tribes., With-
out these any tourist or economic enterprise will be seriously jeop-

ardized. Also in conjunction with the establishment of the police

departments the following recommendations are made:

a) Representation on the county courts in the position
of associate judges in Knox and Thurston Counties,

I) Representation on the Nebraska Commission on Law
Enforcement and Criminal Justice and on the Regional
Planning Commissions.

c) Development of community based corrections in both
adult and juvenile corrections.

d) Establishment of alcohol'rehabilitation programs
providing alternatives to incarcerations of alcohol
abusers. :

e) A referral system outside of the criminal justice
system should be developed in order to provide law
enforcement officers an agency to which to refer
potential offenders.

T




e

(2) 7Tt is also recommended that more intergovernmental and
intergovernmental agency cooperdtion be instituted immediately
(including tribe, federal, state, county). Inclusive in this
recomnendation the following are suggested in order to achieve

this goal:

a) The development of strong municipal governments
(Santee and Winnebago).

b) Active participation in county and state govern-—
ment in order to be aware of and included in com-~
prehensive plans.

c¢) The cooperation of Indian organizations and the

tribes for the purpose of creating lobbies and
pressure groups for Indian vichts in the State
of Mebraska in the areas of community economic
development, soclal services, law enforcement,
courts, juvenile delinquency, educatien, pro-

bation and community based corrections, etc.

Progress in mest arcas of Indian affairs in Nebraska has been
stifled because of the lack of governmental cooperation. The
responsibilities of federal, state, county and tribal agencies
must be defined: The tribes must make a strong effort to become

o .. 1 s 02
more fully aware and involved in arency responsibility.

(3) Emphasis should be put on continuad developmant of

economic stability with special iuportance placed upon tyibal

62g0e: ""The Communication Gap'", in Deloria, Vine Jr., We Talk,
You Listen, A Delta Book--Dell Publishing Co., New York, 1972,
pp. 19-32. For an interesting commentary upon the operation of
Federal Agencies and American Indians, see: Deloria, Vine Jr.,
Custer Died For Your 8ins - 4n Indian Manifesto, Avon Books, New
York, 1971, pp. 128-147: and also: "'The Barriers To Change", in
Cahrn, Edgar S. (Ediror), Our Brother's Keeper: The Indian In
White America, A Mew Community Pruess Book--World Publishing Co.,

New Yerk, 1970, pp. 141-145.
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ownership in order to channel profits into further economic and com-

munity development.63

(4) Concurrent with economic development, this author recommends
the development of parks and recreational arecas within the confines
of the reservations. The possibility of developing game preserves,
with tribally owned and operated hunting areas (with fee charges
within the context of Nebraska law for Winnebago and Santee énd .
within the context of federal repulations on the Omaha Reservation)
and camping grounds is very feasible,

(5) 1t is strongly recormended that the Indian community become
"involved" actively with reservation Programs, encourage active polit-
ical participation at tribal, state and federal levels, and develop
more Indian leadership.64

(6) It is Further reconmended that court action for protection
for Indians and tribas in light of Public Law 280 be continued in

order that the tribe, rocelve equal services within the State aof

635ee:  rpe Factory Without a Time Clock”, in Steiner, Stan, The
New Indians, A Deleca Pook--Dell Publishing Co., Ine., New York,
Pp. 124-135, See: '"Postscript--Where Do We Go From Here?", in
Cahn, Edgar S, (Editor), Our Brother's Keeper: The Indian_;g
White America, a New Community Press Book~~Worid PublishingACo.,
Hew York, 1970, pp. 187-193. Also sea: "The New Organization®,
in Deloria, Vine Jr., We Talk, You Listen, A Delta Book--Dell
Publishing Co., Inc., New York, 1972, pp. 153-168.

64Onkthe problem of Indian leadership see: Deloria, Vine Jr.,
Custer Died For Your Sins~1ég Indian Manifesto, Aven Books, New
York, 1971, pp. 196-221; and also: "So You Want tc Be a Leader',
in Steiner, Stan, The Hew Indians, A Delta Book, Dell Publishing
Co., Inc., New York, pp. 307311, and also: "Whichk Are You?:

Five Types of Young Indians™, wp. 305-307. Also see: "The Indian
of the Future”, in Washburrn, Wilcomb E., Red Man's Land--White
Man's Law, Charles Seribumer's Sons, New York, 1971, pp. 237, 240,

gl
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Hebraska, and also to clarify jurisdictional law enforcement

qQuestions relating to law enforcement and also civil lay.©>

(7)Y 1t is also critically important that alcohol abuse pro-

grams be established forthwith on each reservation. These should
3 ineclude community education, halfway houses, in-patient rehabili-
tation programs, detoxification facilities, vocational education,
and counseling services, 96 \ .
(8) This author strongly suggests the development of adequate
health facilities on each reservition! These should include dental
care, prematal care and education as to the causes of birth defects.
(9) 1t is essential that the educational institutions be
drastically improved to provide equal opportunity for the Indian
people on and off the raservafion.67
(10) Intertribal cooper.. won 18 essential for comprehensive
planning and developmant on 2 road spectrum on matters of mutual

concern,

65893 remedies proposed in Justice and the American Indian, Vol. 1:
"The Impact of Public Law 280 upon the Administration of Justice
on Indian Reservations", National American Indian Court Judges
Association, Inc., 1974, pp. 52-57. For an interesting commentary
i upon the use of the "law" in Indian affairs see: '"Law as the

i Solvent”, in Fey, Harold E. and Hedickle, D'Arcy, Indians &

¥ Other Americans--Two Wavs of Life Meet, Perennial Library, Harper
& Row, New York, 1970, pp. 167-179.

66See: "Social Life", in Washburn, Wilcomb E., Red Man's Land--
White Man's Law, Charles Scribner's Sons, New York, 1971, pp.
234-237, on "drunkennesz",

67See: "Powwow of the Young Intellectuals", in Steiner, Stan,
The New Indians, A Delta Book--Dell Publishing Co., Inc., New
York, pp. 28-38.
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(11) Each tribe should hire professionals in law and econo-

mists to help with tribal problems in general and economic develop-
ment in particular.

(12) This author recommeﬁds hiring a public relations firm
to improve the image of the tribes to the surrounding areas, in
the state and in the nation.

(13) 1t is recommended that there be further development of "
indigenous natural resources including agriculture.

(14 And finally, it is recommended that there be continuing

research and study of Indian affairs in the State of Nebraska.
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PUBLIC LAW 280 (67 Stat. 588)
83rd Congress, lst Session, August 15, 1953
Al ACT

To confer jurisdiction on the States of California, Minnesota,
Nebraska, Oregon, and Wisconsin, with respect to criminal offenses
and civil causes of action committed or arising on Indian reserva-
tions within such states, and for other purposes.

%

-

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled. That Chapter 53 of
Title 18, United States Code, is hereby amended by inserting at the
end of the chapter analysis preceding Section 1151 of such title
the following new item:

"1162. State jurisdiction over offenses committed by
or against Indians in the Indian country."

Sec. 2. Title 18, United States Code, is hereby amended by inserting
in Chapter 53 thereof immediately after Section 1161 a new section,
to be designated as Section 1162, as follows:

“"Sec. 1162. State jurisdiction over offenses committed
by or against Indians in the Indian country.

""(a) Tach of the states listed in the following table shall have
jurisdiction over offenses committed by or against Indians in the
areas of Indian country listed opposite the name of the state to

the same extent that such state has jurisdiction over offenses
committed elsewhere within the state and the criminal laws of such
state shall have the same force and effect within such Indian country
as they have elsewhere within the state:

"State of Indian Country Affected

California All Indian countyry within the State
Minnesota All Indian country within the State,
~ except the Red Lak Reservation
Nebraska All Indian country within the State
Oregon . All Indian country within the State,
except the Warm Springs Reservation
Wisconsin All Indian country within the State,
except the Menominee Reservation

"(b) Nothing in this section shall authorize the alienation,
encumbrance, or taxation of any real or personal property, including
water rights, belonging to any Indian or any Indian tribe, band, or
community that is held din trust by the United States or is subject
to a restriction against alienation imposed by the United States; or
shall authorize regulation of the use of such property in a manner

=80




inconsistent with any federal treaty, agreement, or statute or with
any regulation made pursuant thereto; or shall deprive any Indian or
any Indian tribe, band, or community of any right, privilege, or
immunity afforded under federal treaty, agreement, of statute with
respect to hunting, trapping, or fishing or the control, licensing
or regulation thereof.

"(c) The provisions of Sections 1152 and 1153 of this chapter shall
not be applicable within the areas of Indian country listed in
subsection (a) of this section.”

Sec. 3, Chapter 85 of Title 28, United States Code, is hereby amended
by inserting at the end of the chapter analysis preceding Section 1331
of such title the following new item:

"1360. State civil jurisdiction in action to which
Indians are parties."

Sec. 4. Title 28, United States Code, is hereby amended by inserting
in Chapter 83 thereof immediately after Section 1359 a new sectionm,
to be designated as Section 1360, as follows:

"Sec. 1360. State civil jurisdiction in actions to
which Indians are parties.

""(a) Each of the states listed in the following table shall have
jurisdiction over civil causes of action between Indians or to which
Indians are parties which arise in the areas of Indisn country listed
opposite the name of the state to the same extent that such state has
jurisdiction over other civil causes of action, and those civil laws
of such state that are of general application to private persons or
private property shall have the same force and effect within such
Indidn country as they have elsewhere within the state:

"State of Indian Country Affected"

Califoyxnia . . . . « . . All Indian country within the State

Minnesota ¢« « +« « « .+ « « All Indian country within the State,
except the Red Lake Reservation

Nebraska . « . + « » + » All Indian country within the State

Oregon + ¢« s s » « + o« All Indian country within the State,
, except the Warm Springs Reservation
Wisconsin « + v+ « « +» « + All Indian country within the State,

except the Menominees Reservation

"(b) Nothing in this section shall authorize the alienation, encum-
brance, or taxation of any real or personal property, including water
rights, belonging to any Indian tribe, band, or community that is
held in trust by the United States or is subject to a restriction
against alienation imposed by the United States; or shall authorize
regulation of the use of such property in a manner inconsistent with
any Federal treaty, agreement, or statute or with any regulation made
pursuant thereto; or shall confer jurisdiction upon the state to
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adjuadicate, in probatc procecdings or cotherwise;, the ownership or
right to passossion of such property or any interest therein.

"(c) Any tribal ordinance or custom heretofore or hereafter adopted
by an Indian tribe, band, or community in the exercise of any author-
ity which it may possess shall, if not inconsistent with any appli-
cable civil law of the state, be given full force and effect in the
determination of civil causes of action pursuant to this section.”

Sec. 5. Section 1l of the Act of October 5, 1949 (63 Stat. 705, ch.
604), is hereby repealed, but such repeal shall not affect any pro-
ceedings heretofore instituted under that section.

Sec.. 6. Notwithstanding the provisions of any Fnabling Act for the
admission of a state, the consent of the United States is hereby

given to the people of any state to amend, where necessary, their

state constitution or existing statutes, as the case may be, to

remove any legal impediment to the asssumption of civil and criminal
jurisdiction in accordance with the provisions of this Act: Provided,
that the provisions of this Act shall not become effective with respect
te such assumption of jurisdiction by any such state until the people
thereof have appropriately amended their state constitutica or statutes
as the case may be.

Sec. 7., The consent of the United States is hereby given to any
other state not having jurisdiction with respect to criminal offenses
or civil causes of action, or with respect to both, s provided for
in this Act, to assume jurisdiction at such time and in such manner
as the people of the state shall, by affirmative legislative action,
obligate and bind the state to assumption thereof.
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CONSTITUTIONAL RIGHTS OF INDIANS ’

Sec. 1301, Definitions

For purposes of this titls (25 USCS, Sec. 1301-1303), the term—-—

(1) '"Indian tribe" means any tribe, band, or other group of
Indians subject to the jurisdiction of the United States and
recognized as possessing powers of self~-goverament;
(2) ''powers of self-government' means and includes all govern-
mental powers possessed by an Indian tribe, executive, legisla-
tive, and judicial, and all offices, bodies, and tribunals by
and through which they are executed, including courts of Indian
offenses; and -
(3) "Indian court" means any Indian tribal court or court of
Indian offense.

(April 11, 1968, P.L. 90-284, Ti.le II, Sec. 20i, 82 Stat. 77)

Sec. 1302. Indian rights enumerated

No Indian tribe in exercising powers of self-government shall--
(1) make or enforce any law prohibiting the free exercise of
religion, or abridging the freedom of speech, or of the press,
or the right of the people peaceably to assemble and to peti-
tion for a redress of grievances;

(2) wviolate the right of the people to be secure in their per-
sons, houses, papers, and effects against unreasonable search
and seizures, nor issue warrants, but upon probable cause,
supported by cath or affirmation, and particularly describing
tha place to be searched and the person or thing to be seized;
(3) subject any person for the same offenge tc be twice put

in jeopardy;

{(4) compel any person in any criminal case to be witness against
himself}

(5) take any private property for a public use without just
compensation; .

(6) deny to any person in a criminal proceeding the right te a
speedy and public trial, to be informed of the nature and cause
of the accusation, to be confronted with the witnesses against
him, to have compulsory process for obtaining witnesses in his
favor, and at his own expense to have the assistance of counsel
for hig defense; ‘ '

(7) require excessive bail, impose excessive fines, inflict
cruel and unusual punishments, and in no event impose for con-
viction of any one offense any penalty or punishment greater
than imprisomment for a term of six months or a fine of $500,
or both; SR

(8) deny to any person within its jurisdiction the equal pro-
tection of its laws or deprive any person of liberty or property
without due process of law; '

(9) pass any bill of attainder or ex post facto law; or
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(10) deny to any person accusad of an offense punishable by
imprisonment the right, upon request, to a trial by jury of not
less than six persons.

(April 11, 1968, P.L. 90-284, Title II, Sec. 202, 82 Stat. 77)

Sec., 1303. Habeas corpus

The privilege of the writ of habeas corpus shall be available to
any person, in the court of the United States, to test the legality
of his detention by order of an Indian tribe.

(April 11, 1968, P.L. 90-284, Title II, Sec. 203, 82 Stat. 77)

MODEL CODE GOVERNING CCURTS OF INDIAN OFFENSES
Sec, 1311. Recommendations to Congress

The Secretary of the Interior is authorized and directed to recommend
to ‘the Congress, on or before July 1, 1968, a model code to govern
the administration of justice by courts of Indian offenses on Indian
reservations. Such code shall include provisions which will (1) assure
that any individual being tried for an offense by a court of Indian
offenses shall have the same rights, privileges; and immunities under
the United States Constitution ags would be guaranteed any citizen of
the United States being tried in a Federal gourt for any similar
offense, (2) assure that any individual being tried for an offense

by a court of Indian offenses will be advisod and made aware of his
rights under the United States Constitution, and under any tribal
constitution applicable to such individual, (3) establish proper
qualifications for the office of judge of the court of Iadian
offenszes, and (4) provide for the establishing of educational

classes for the training of judges of courts of Indian offenses.

In carrying out the provisions of this title (this section), the
Secretary of the Interior shall consult with the Indians, Indian
tribes, and interested agoncies of the United States.

(April 11, 1968, P.L. 9G-284, Title III, Sec. 301, 82 Stat. 78)

Sec. 1312. Appropriation

There 1s hereby authorized to be appropriated such sum as may be
necessary to carry out the provisions of this title (25 USCS,
Sec 1311).

(April 11, 1968, P.L. 90-284, Title III, Sec. 302, 82 Stat. 78)

JURISDICTION OVER CRIMINAL AND CIVIL ACTIONS
Sec., 1321. Assumption by state of criminal juvisdiction

(a) Consent of United States--Force and effect of criminal laws.

The consent of the United States is hereby given to any state hot

having jurisdiction over criminal offenses committed by or egzainst
Indians in the areas of Indian country situated within such state

to assume, with the consent of the Indian tribe occupying the
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particular Indian country or part thereof which could be affected
by such assumption, such measure of jurisdiction over any or all
of such offenses committed within such Indian country or any part
thereof as may be determined by such state to the same extent that
such state has jurisdiction over any such offense committed else~
where within the state, and the criminal laws of such state shall
have the same force and effect within such Indian country or part
thereof as they have elsewhere within that state.

(b) Alienation, encumbrance, taxation, and use of property--hunting,
trapping, or fishing. Wothing in this section shall authorize the
alienation, encumbrance, or taxation of any real or personal property,
including water rights, belonging to any Indian or any iIndian tribe,
band, or community that is held in trust by the United States or
shall authorize regulation of the use of such property in a manner
inconsistent with any federal treaty, agreement, or statute or with
any regulation made pursuant thereto; or shall deprive any Indian

or any Indian tribe, band, or community of any right, privilege, or
immunity afforded under federal treaty, agreement; or statute with
respect to hunting, trapping, or fishing or the control, licensisg,
or regulation thereof.

(April 11, 1968, P.L. 90-284, Title IV, Sec. 401, 82 Stat. 78)

Sec. 1322. Assumptilon by state of civil jurisdiction

{a) Consent of United States—-force and effect of civil laws.

The consent of the United States is hereby given to any state not
having jurisdiction over civil causes of action between Indians

or to which Indians are parties which arise in the areas of Indian
country situated within such state to assume, with the consent of
the tribe occupying the particular Indian country or part thereof
which would be affected by such assumption, such measure of juris-
diction over any or all such civil causes of action arising within
such Indian country or ainy part thereof as may be determined by such
state to the same extesnt that such state has jurisdiction over other
civil causes of action, and those civil laws of such state that are
of general application to private persons or private property shall
have the same force and effect within such Indian country or part
thereof as they have elsewhere within that state.

(b) Alienation, encumbrance, taxation, use, and probate of property.
Nothing in this section shall authorize the alienation, encumbrance,
or taxation of any real or personal property, including water rights,
‘belonging to any Indian or any Indian tribe, band, or community that
is held in trust by the United States or is subject to a restriction
against alienation imposed by the United States; or shall authorize
regulation of the use of such property in a manner inc¢onsistent with
any federal treaty, agreement, or statute, or with any regulation
made pursuant thereto; or shall confer jurisdiction upon the state
to adjudicate, in probate proceedings or otherwise, the ownership

or right to possession of such property or any interest therein.

{c) Force and effect of tribal ordinances or customs. Any tribal
ordinance or custom heretofore or hereafter adopted by an Indian
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tribe, band, or community in the exercise of any authority which
it may possess shall, if not inconsistent with any applicatable
civil law of the state, be given full force and effect in the
determination of civil causes of action pursuant to this section.
(April 11, 1968, P.L. 90-284, Title IV, Sec. 402, 82 Stat. 79)

Sec., 1323. Retrocession of jurisdiction by state

(a) The United States is authorized to accept a retrocession by any
state of all or any measure of the criminal jurisdiction, or both,
acquired by such state pursuant to the provisions of Section 1162

of Title 18 of the United States Code, Section 1360 of Title 28 of
the United States Code, or Section 7 of the Act of August 15, 19533
(67 Stat. 588) (18 USCS, Sec. 1162 and notes; 28 USCS, Sec. 1360

and notes), as it was in effect prior to its repeal {(April 11, 1968)
by subsection (b) of this section.

(April 11, 1968, P.L., 90-284, Title IV, Sec. 403 (2), 82 Stat. 79)

Sec. 1324. Consent to amend state laws

Notwithstanding the provisions of any enabling act for the admission
of a state, the consent of the United States is hereby given to the
people of any state to amend, where necessary, their state consitu-
tion or existing statutes, as the case may be, to remove any legal
impediment to the assumption of civil or criminal jurisdiction in
accordance with the provisions of this title. The provisions of
this title (25 USCS, Sec. 1321-1326) shall not become effective
with respect to such assumption of jurisdiction by any such state
until the people thereof have appropriately amended their state
constitution or statutes, as the case may be.

(April 11, 1968, P.L. 90-284, Title IV, Sec. 404, 82 Stat. 79)

Sec. 1325, Action not to abate

(a) No action or proceeding pending before any court or agency of
the United States immediately prior to any cession of jurisdiction
by the United States pursuant to this title (25 USCS, Sec. 1321~
1326) shall abate by reason of that cession. For the purposes of
any such action or proceeding, such cession shall take effect on
the day following the date of final determination of such action
or proceeding. ‘

(b) No cession made by the United States under this title (25 USCS,
Sec. 1321-1326) shall deprive any court of the United States of jur-
isdiction to hear, determine, render judgment, or impose sentence in
any criminal action instituted against any person for any offense
committed before the effective date of such cession, if the offense
charged' in such action was cognizable under any law of the United
States at the time of the commission of such offense. For the pur-—
poses of any such criminal action, such cession shall take effect

on the day following the date of final determination of such action.
(April 11, 1968, P.L. 20-284, Title IV, Sec. 405, 82 Stat. 80)
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Sec. 1326. Special Election

State jurisdiction acquired pursuant to this title (25 USCS, Sec.
1321-1326) with respect to criminal offenses or civil causes of
action, or with respect to both, shall be applicable in Indian
country only where the enrolled Indians within the affected area
of such Indian country accept such jurisdiction by a majority vote
of the adult Indians voting at a special election held for that
purpose. The Secretary of the Interior shall call such special
election under such rules and regulations as he may prescribe, when
requested to do so by the tribal council or other governing body,
or by 20 per centum of such enrclled adults. '
(April 11, 1968, P.L. 90-284, Title IV, Sec., 4056, 82 Stat. 80) -

Sec. 1331. Approval

Notwithstanding any other provision of law, if any application made
by an Indian, Indian tribe, Indian council, or any band or group of
Indians under any law requiring the approval of the Secretary of
the Interior of the Commission of Indian Affairs of contracts or
agreements relating to the employment of legal counsel (including
the choice of counsel and the fixing of fees) by any such Indians,
tribe, council, band, or group is neither granted nor deni~? within
ninety days following the making of such application, such ~oproval
shall be deemed to have been granted.

(April 11, 1968, P.L. 90-284, Title IV, Sec. 601, 82 Stat. 82)

Sec. 1341. Authorization of Secretary of Interior

(a) Revision of document on "Indian Affairs, Laws and Treaties'
and treatise on "'Federal Indian Laws''--Compilation of official
opinions~~Printing and republication. In order that the consti-

tutional rights of Indians might be fully protected, the Secretary
of Interior is au:horized and directed to--

(1) have the document entitled "'Indian Affairs, Laws and
Treaties" (Senate Decument MNumbered 319, Volumes 1 and 2,
Fifty-eighth Congress), revised and extended to include all
treaties, laws, Executive orders, and regulations relating
to Indian affairs in force on September 1, 1967, and to have
such revised document printed at the Government Printing
Qffice;

(2) have revised and republished the treatise entitled
"Faderal Indian Law" and;

(3) - have prepared, to the extent determined by the Secretary
of the Interior to be feasible, an accurate compilation of
the official opinions, published and unpublished, of':the
Solicitor of the Department of the Interior relating to
Indian affairs rendered by the Solicitor prior to September
1, 1967, and to have such compilation printed as a Govern-—
ment publication at thie Government Printing Office.
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(b) current services. With respect to the document entitled "Indian
Affairs, Laws and Treaties" as revised and extended in accordance with
Paragraph (1) of subsection (1), and the compilation prepared in
accordance with paragraph (3) of such subsection, the Secretary of

the Interior shall take such action as may be necessary to keep such
document and compilation current on an annual basis,

(¢) Authorization of appropriations-~Limitation, There is authorized
to be appropriated for carrying out the provisions of this title (this
section), with respect to the preparation but not including Printing,

such sum as may be necessary.

(April 11, 1968, P.L. 90-284, Title VII, Sec. 701, 82 Stat, :80)
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"POLICE PROTECTION FOR THE SA&TEE

et et

SIOUX TRIBE OF NEBRASKA~-
WHOSE RESPONSIBILITY?"

PREFACE AND INTRODUCTION

In January‘and February of 1974 the authors were contacted to
study the problem of the lack of police protection for the Santee
Sioux Tribe of Nebraska, by the Indian Community Action Program of
Yankton, South Dakota, We were authorized to spend approximately
15‘days, total, on defining the problem areas, interviewing affected
pParties, research, travel, analysis time and writing time. No
empirical data were available to the writers, Readers should duly
note then, the obvious limitations of thig report, which seeks to
ponder a situation which has been developing for years, and which
appears to be in a critical stage since August 1973, when the Tribe
was reportedly prohibited from policing its members. The following
comments, discussions of problems, and considerations for solutions
are based upon the reports and interviews of interested barties,
legal research and are intended as a starting point from which all
concerned can work together to solve mutual problems, through

further meetings, research, and mutual cooperation,
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THE APPARENT PROBLEM

It was reported to us that since about mid-August, 1973, the
.1 . .
Santee Reservation has been virtually without locally available
police protection. This has been é significant problem to this

comnunity of 400 plus persons in Northeast Nebraska.2 The problem

seems to stem from confusion over the powers and responsibilities

1Se.e: a. '"Comstitution and Bylaws of the Santee Sioux Tribe
of the Sioux Nation of the State of Nebraska,' Approved April 3,
19363

b, "Corporate Charter of the Santee Sioux Tribe of
Nebraska," Ratified August 22, 1936;

¢.  "Santee Sioux Reservation, Comprehensive Plan,
Preliminary Working Draft Report,' Project No. Neb. P-90, prepared
under Contract for the State O0ffice of Planning and Programming
under provisions of the Laws of the State of Nebraska; and

d. "Basic Development Plan for Knox County, Nebraska',
Project No, Neb. P-83, prepared for the State Office of Planning
and Programming under provisions of Nebraska Law.

e. Clark Wissler, Indians of the United States,
Mew York: Doubleday, 1966, pp. 166 and 178.

25ee: Newspaper article in Norfolk Daily News of October 20,
1973, from a release from Lincoln, Nebraska, by the Asscociated
Press, stating: ''. . . Lack of education, modern skills and a
history of being considered drunks, criminals and savages had led
many Indians to commit crimes . . .M
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g of the Tribe,3 the State of Hebraska, Knox County, the Bureau of
' Indian Affairg of the Department of the Interior of the United

States, and the Law Enforcement Assistance Administration4 of the

United States Congress on August 15, 1953 (H.R. 1063). [
We were adviged thdt the Tribe wag prohibited by State officials

from policing itself, that Law Enforcement Assistance Administration

3See: a. P.L. 280, passed by Congress August 15, 1953
(H.R, 1063); :

| b. "Indian Law Symposium: State Jurisdiction over
i Indians in Indian Country,” N.D, L Rev 48:729 Summer '72, for a
general discussion;

c. "Rights of Tribal self-government and jurisdiction
of Indian Affairs," Utah L, Rev 1970, 291 Ap '70;

d. "Indians—-reservations-~federal jurisdiction ended
only by express Provision of Congress," Arig. Rev'5:131, Fali
tga.

s

il

s e. "Problems of State Jurisdiction over Indian Reser-
k vations," DePaul L Rev 13:74 Autumn-Winter "63;

f. ‘"American Indian Law: A "Symposium Law and Order’
on Indian Reservations," Fed B J 20:211, Summer '60;

g. Felix Cohen, Handbook ¢f Federal Indiag Law, (1942)

University of New Mexico Press, Albuquerque, pp. 116, 122, 268, 358,
et al.

. ; h. 'U.S. Dept. of Interior, Federal Indian Law, 19646,
B Assn. of American Indian Affairs, Sceana, New York, pp. 2i, 215, 307,
309, 509, et al,

4See: Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Federal).
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whether or not it was a qualified recipient of thege crime control

funds because ef its statug under Public Law 280; that State Law
Enforcement officials were not available when needed, being stationed
miles away from the Teservation, that s police car, which had been
Purchased recently with Law Enforcement Assistance Administration
funds, was parked indefinitely and the Tribe was prohibited from

using it by State officials, under threat of arrest; that no one-

Santee Tribe, The situation Teportedly has peen like this for

seven (7) months, a ”standoff,“ with no real solution in sight,

To this date, no police are situated in or near. the Village of

Santee, Nebraska, the Tribal headquarters and home to about 400

persons,

~04-
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MAJGR PROBLEM AREAS

What is the responsibility of the State of Nebraska under

Public Law 280 in prbviding reasonable police services to the

Tribe?d

What is the responsibility of the Bureau of Indian‘Affairs

as Trustee over the welfare of the persons and Property of its

Indian wards in thisg situation?6 Does Publie Law 280 totally re-

lieve the BIA of al1 responsibility for law and order op the Santee

Reservation?’

If the quality of State Provided police Protection is serioug-

;j 1y questioned ag being inadequate, what recourse has the Tribe?

What then becomes the Tribal Sovereignty, and the power to take

care of its own problems?8

Must Tribal members, victims, etc, stand idly by ang observe

crime being committed, and do nothing under the

Will the $20,000 in Federal Law F

tration fund59

5

See: Footnote 3-h, and 3-a on pPage 93,

-

6See: Footnote 3-g, on page 93, pp, 9~89, et al. ;;~J5,
5 : 7300: Footnote 3-h, p, 509, on page 93, ;e

8See: "The Indian Battle for Self~Determination,” Vol, 58
Calif L.R. No. 2y p. 445,

° 9Omnibus Crime Control and Safe Streets Act of 1968,

as- Amended
L by P.L, 9-83, 93rd Congress, H.p. 8152, Auguzt 6, 1973, '
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Seven months ig quite a long period within which to at least

come up with a "stop~gap" measure, the authors would suggest. If

not, when will gz solution bhe found?
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SHORT TERM CONSIDERATIONS FOR SOLUTION--NOW

The Laws of the State of Nebraska should be resecarched and
utilized in the area of '"Citizen Arrest."” Immediate relief will
be found here as to felonies and petit larceny.lo No longer wiil .
victims and observers have to stand by idly, under threat of criminal
prosecution for making an arrest, and let an offender go free and
unrestrained after he has committed a felony or petit larceny.
Further research should be conducted regarding BIA responsi-

Litity for offenses committed on the Reservation which are included

11 12

in the Major Crimes Act™ " and also the Assimilative Crimes Statute,
both of the Federal Government. For it has been said that ". . .
the criminal jurisdiction thus conferred (by PL 280) on the States
is said to be exclusive ezcept as against the United States . . .

See Op. Sol. M. 36241, September 22, 1954. . ."!3 Hence, the BIA

may have substantial law enforcement responsibilities to fulfill

1OSee: Nebraska Laws 29-402, providing for: ‘'arrest by person
not an officer. Any person not an officer wmay, without a warrant,
arrest any person, if petit larceny or a felony has been committed,
and there is reasonable ground to believe the person arrested guilty
of such offense, and may detain him until a legal warrant can be
obtained.”

11See: Major Crimes Act, as Amended, 18 U.S5.C. 1153,

12g00:  Assimilative Crimes Statute, 18 U.S.C. 13, and also
Williams v. U.S8., 327 U.S. 711, 1946.

13gee: Footnote 3~h, page 509.
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in the area of police protection to the Santee Tribe, even in the

light of Nebraska assumption of criminal jurisdiction under Public
Law 280.

Under the Laws of Nebraska, provision is made for the appoint-

ment of a Deputy State Sheriff, under the Superintendent of the

State Patrol.la Could this be done now, and funded with the

restricted Law Enforcement Assistance Administration funds now

being held back?

It was reported to the authors that an attempt has been made
to incorporate the village of Santee as a public corporation under

the Laws of the State of Nebraska, so that they could hire a city

or village policeman. It was further reported that the petition for

such procedure as been "lost.'" Study should be made to determine

if this is in fact going to be a reasonable and viable solution to

the Tribes problem of law and order. 1In such study, it is urged

that resumption of Tribal Sovereignty similar to that taken at Macy,
Nebraska, by tha Omaha Tribe, over criminal matters with Tribal
police and courts dispensing justice, be studied as a possible
solution.

Side effects of incorporation, as to civil matters,

should also be carefully considered by the Tribe, before such incor-

poration attempt is completed.

4ges: Nebraska Laws 23-364.

o s Ak BT
s 0 R




%

-

R

Business, Report of the Commig
Responsibilities of the Americ
of Oklahoma Press, 1969, Pp. 184 @z al,

LONG RANGE CONSIDERATIONS TO STUDY

@l Retrocession of~jurisdiction by State, 25 U.,S5.C.A.
1323; ang also Executive Order No. 11435, of November 21, 1968,

33 F.R, 17339, Designating the Secretary of the Interior to Accept
Retrocession of Jurisdiction by State,

See: gode_9£ Faederal Rapulations, Title
revision, U.§, Govt, Printing

17See: a. Brophy and Aberle, The Indian,

25—~Indians, latest
Cffice, Washington, D.cC.

America'sg Unfinished
sion on the Rights, Liberties, and the
an Indian, Norman, Oklahome, University

b.  See footnote §.

v PO




Government, University of South Dakota, Vermillion,
——Jernment

CONCLUSION

Time ig rapidly Passing, The image of the law in the Santee

area may not he improving, with the absence pf police Protection.

What effect does thig have upon victims, youth of" the community, angd"

all of the residents of the area, Indian ang non-Indian, including

the large number of Persons owning Summer houses on the outskirtg

of the village of Santee?

ian people, in the light

What wil]l this ylti-

as it did in the daysg

before the white man?21 Answers are needed, to a11 of these ques-

tions, and Soon.  Further study is urged, immediately.

W n's Law, A Stud
of the Past and Present Status of the American Indian, New York,
Charles Scribner'g Sons, 1971, 280 Pp.

b. Farber, ot al., Indians, Law Enforcement and Loeal
=dlans 11T 2t and Local

South Dakota,
Government Research Bureau Report #37, 1957,
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STATE v. GOHAM
Cite as 187 ¥.¥W. 24 305
187 Neb. 35
STATE of Mebraska, Appellee,
V.
Wayne GOHAM, Appellant.
No. 37744,
Supreme Court of Nebraska
May 28, 1971

Defendant was convicted in the District Court of Thurston
County, Marsh, J., of kidnapping and rape, and he appealed. The
Supreme Court, Spencer, J., held, inter alia, that under federal
statute providing for voluntary retrocession by states of juris-
diction previously granted to states with respect to offenses
committed by or against Indians in certain areas of Indian country,
where legislature made offer of retrocession with respect to Indian
country within certain county, purported acceptance by the Secretary
of Interior limited to one of the two Indian reservations within such
county was without effect, and State retained criminal jurisdiction;
but that, where statute prescribing punishment for kidnapping was
amended by mitigating the punishment after commission of the alleged
offense but before trial, the punishment was that provided by the
amendatory act, and Supreme Court would reduce punishment from life
imprisonment to imprisonment for 35 years.

Affirmed as modified.

McCown;, J., concurred in the affirmance but not in the modi-
fication.

1. Criminal Law 121

No abuse of discretion was shown in denial of Indian defendant's
motion for change of wvenue in trial for kidnapping and rape on ground
of alleged "avalanch of anti-Indizn publicity" in county where crime
took place, where record did not reflect prejudice existing at time
of trial, eight months after the offense, defendant passed the jury
for cause, and no specific complaint of any nature was made as to
bias or improper conduct on part of the jury or any individual juror.

2. Criminal Law 121,1150

Motion for change of venue in criminal case is addressed to the
sound discretion of the trial court, and -“ts ruling thereon will not
be disturbed unless abuse of such discretion is disclosed.

3. Kidnapping 6

Where statute prescribing punishment for kidnapping was amended
by mitigating the punishment after commission of the offense in ques-
tion but before trial, the proper punishment was that provided: by the
amendatory act, where legislature had not specifically provided other-~
wise. R.S. Supp. 1968, Sec. 28~417.
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4, Criminal Law 1183
Where statute prescribing punishment for kidnapping was amended
by mitigating the punishment after commission of the instant offense
but before trial, and after trial Supreme Court construed the amend-
ment as applying in all cases which had not proceeded to final judgment,
Supreme Court would exercise its statutory authority to reduce excessive
sentences by reducing sentence from life imprisomment to imprisonment

for term of 35 years. R.S8. Supp. 1969, Sec. 28-417; R.R.S. 1943,
Seec., 29-2308.

5. Criminal Law 29

Since purpose of kidnapping in every instance is to make it
possible to commit some other crime and the penalties are intention-
ally more severe than for the other crimes which may be included,
vhere victim was forceably removed from automobile and forceably
taken to park approximately two miles away and raped, there was no
error in submitting the kidnapping charge as well as the rape charge.
R.S. Supp. 1969, Sec. 28-417.

6. Criminal Law 842(1)

Alleged evidence that accomplice who testified for state had
made deal in consideration of his testimony was not basis for new
trial on grounds of newly discovered evidence, since the evidence
did not go to the question of the truth or falsity of the accomplice's
testimony, but ¢-ly to his motive, so that its only purpose would be
to impeach or discredit the witness.

7. Criminal Law 641.13(1)
Defendant was not denied adequate representation by his retained
counsel where alleged conduct of counsel was not such as to make the

proceedings a farce and mockery of justice, shocking to the conscience
of the court.

8. Indians 38(2)

Under statutg providing for voluntary retrocession by states of
jurisdiction granted to states prior statute with respect to offenses
committed by or against Indians in certain Indian country and providing
that the measure of jurisdiction to be retroceded was matter for state
to determine, where legislature adopted offer of retrocession embracing
Indian country within certain county, purported acceptance by the
Secretary of Interior limited to one of two Indian reservations within
such county was without effect, absent Acceptance thereof by legislature;
thus state retained criminal jurisdiction with respect to all such
Indian country. 18 U.S8.C.A., Sec. 1162; 23 U.S5.C.A., Sec. 1323,
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Syllabus by the Court

1. A motion for a change of venue in a criminal case is
addressed to the sound discretion of the trial court, and its ruling
thereon will not be disturbed unless an abuse of such discretion
is disclosed,

2. Where a criminal statute is amended by mitigating the
punishment after the commission of a prohibited act but before
final judgment, the punishment is that provided by the amendatory
act unless the Legislature has specifically provided otherwise.

3. The purpose of kidnapping in every instance is to make -
it possible to commit some other crime. Its very nature therefore
embraces other crimes as well as that of kidnapping. The penalties
of kidnapping are intentionally more severe than the other crimes
which may be included because of the consequences which often result
from its perpetration.

4, It is the rule that a new trial will not be granted on the

‘grounds of newly discovered evidence when the only effect of the

evidence is to impeach or discredit the witness.

5. A charyz of inadequate representation can prevail only if
it can be said that what was or was not done by the defendant's
attorney for his client made the proceedings a farce and a mockery
of justice, shocking to the conscience of the court.

6. The Secretary of the Interior having failed to accept the
offer of retrocession embraced in Legislative Resolution 37, Eightieth
Session of “he Nebraska Legislature, 1969, before it was withdrawn by
Legislative Resnlution 16, Eighty-second Session of the Nebraska
Legislature, 1971, 18 U.S8.C.A., Section 1162 is still applicable in
Nebraska.

William G. Line, Kerrigan, Line & Martin, Fremont; Costello,
Porter, Hill, Banks & Nelson, Rapid City, 8. D., for appellant.

Clarence A, H. Meyer, Atty. Gen. - Ralph H. Gillan, Asst. Atty.
Gen., Lincoln, for appellee.

Heard before SPENCER, BOSLAUGH, SMITH, McCOWN, NEWTON and
CLINTON, JJ.

S?ENCER, Justice

Defendant Wayne Goham was convicted on an information charging
kidnapping and rape, and sentenced to life imprisomment on the former
and to a term of not less than 3 nor more than 20 years on the latter.
We affirm the convictions but modify the sentence as set out hereafter.
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An automobile in which the complaining witness and her companion
were riding slid off the road when they tried to negotiate a slippery,
rain-soaked county road in Thutrston County. Another car, containing
seven Indian occupants, came by and the occupants, for two dollars,
helped them to get their car moving. The car was backed down the
hill, but after a short descent its progress was stopped by the other
car which had passed it and blocked the road. The occupants of that
car then approached, opened the door on the driver's side, and pulled
the companion of the complaining witness from the car, striking him
two or three times. He fled to seek help at an adjoining farm house.
Two of the occupants of the other car then forcibly pulled the com-~
plaining witness out of her car, dragged her to their own, and drove
approximately 2 miles to Big Elk Park, which lies along the Missouri
River on the eastern border of and in Thurston County, where she was .
taken out of that car and raped by each of the seven occupants.

William Cayou, who was one of the seven, testified for the State,
identified the defendant as the driver and owner of the car, and as
the second of the group to be with the complaining witness in the park.
The defendant is a member of the Omaha Indian Tribe. The crimes were
committed within the limits of the Omaha Indian Reservation, which is
situated within Thurston County. The incident occurred on July 26,
1969. Defendant was tried and convicted in March 1970. On October 24,
1570, while an appeal from the conviction was pending in this court,
the Secretary of the Interior published a notice in the Federal Register
purporting to accept retrocession of jurisdiction over the Omaha Indian
Reservation in Thurston County, Nebraska, purportedly pursuant to an
offer of retrocession previously made by the Nebraska Legislature in
accordance with 25 U.8.C.A.,, Section 1323,

(1) Defendant sets out seven assignments of error. The first
is the denial of defendant's motion for a change of venue.  He con-~
tends that "An avalanche of anti-Indian publicity" in Thurston
County where the crime took place made it impossible to select a
fair jury. The resord does not support his contention. Defendant
concedes his motion for a change of venue was technically defective
in that it sought a change of venue to the district court for Douglas
County rather than to an adjoining county, and that it was not sup-
ported by affidavits. The voir dire examination of the jurors, which
is part of the record, indicates that 79 prospective jurors were called.
While a substantial number of them had heard about the case through
the various news media, which is not vuusual in a case of this nature,
the record does not reflect prejudice existing at the time of the trial,
which was 8 months later, to sustain defendant’s contention. Defendant
was able to secure an impartial jury and passed it for cause.  Further,
no specific complaint of any nature is made herein as to any bias or
improper condict on the part of the jury or any individual juror.

(2) In State v. Losieau, 174 Neb. 320, 117 N.W. 24 775, we
said: "A motion for a change of venue in a criminal case 1is addressed
tc the sound discretion of the trial court, and its ruling thereon
will not be disturbed unless an abuse of such discretion is disclosed."
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In Dosek v. United States, 405 E. 2d 405, the Court of Appeals
for the Eighth Circuit said: "'The disposition by a judge of a change
of venue motion rests largely iun the discretion of the trial court
who is the one most familiar with the local situation, and a trial
court ruling upon such a motion will be upset only for a clear abuse
of discretion.” 1In that case the Court of Appeals emphasized that
defendant had not charged or proved that any juror challenged for
cause on valid grounds was not excused.

(3) Defendant's second and third assignments of error involve
the penalty inflicted on the kidnapping charge. After the crime was
committed but before trial, the Nebraska Legislature amended Section
28-417, R.R.S. 1943, to provide that the penalty should be death or
imprisonment for not less than 3 nor more than 50 years at the discre-
tion of the jury. The penalty in effect when the crime was committed
provided the death penalty or life imprisonment at the discretion of
the jury. The penalty inflicted was in accordance with the statute
as it existed at the time the offense committed. In view of our sub-
sequent holding in State v. Randolph, 186 Neb. 297, 183 N.W. 2d 225,
the State concedes that the amendment to Section 28-417, R.R.S. 1943,
which became effective September 19, 1969, should govern the penalty
in this case.

In State v. Randolph, supra, we said: '"'There was no specific
provision in th: amending statute indicating legislative intent as
to its prospective or retroactive operation. Section 49-301, R.R.S.
1943, provides that repeal of a statute shall not in any manner affect
pending actions nor causes of action accrued prior to any such repeal
except as may be provided in the repealing statute. This 'saving
clause' on repeal applies to both civil and criminal statutes.

"The basic issue is, of course, the intention of the Legislature,
As the Supreme Court of California said in In re Estrada, 63 Cal. 2d
740, 48 Cal. Rptr. 172, 408 P, 2d 948 (1965): 'It is an inevitable
inference that the Legislature must have intended that the new statute
imposing the new lighter penalty now deemed to be sufficient should
apply to every case to which it constitutionally could apply. The
amendatory act imposing the lighter punishment can be applied consti-~
tutionally to acts committed before its passage provided the judgment
convicting the defendant of the act is not final.  This intent seems
obvious, because to hold otherwlse would be to conclude that the
Legislature was motivated by a desire For vengearce, a conclusion
not permitted in view of modern theories of penology.'"

State v. Randolph, supra, which involved the kidnapping statute,
Section 28-417, R.R.S5. 1943, was not released until January 22, 1971,
This was several months after defendant's trial in March 1970.

Section 29-2308, R.R.8. 1943, provides: . "In all criminal cases
that now are, or may hereafter be pending in the Supreme Court on
error, the court may reduce the sentence rendered by the district
court ‘against the accused, when in its opinion the sentence is
excessive, and it shall be the duty of the Supreme Court to render

-106~

et o e e

. ok S




such sentence against th. accused as in its opinion may be warranted
by the evidence. UWo judgment shall be get aside, or new trial granted,

cor judgment rendered in any criminal case, on the grounds of misdirection

of the jury, or the improper admission or rejection of evidence, or for
error as to any matter of pleading or procedure, if the Supreme Court,
after an examination of the entire cause, shall consider that no sub-
stantial miscarriage of justice has actually occurred."

We said in Cryderman v. State, 101 Neb. 85, 161 M.W. 1045, that
this statute should be liberally construed in favor of justice. In
State v. Hall, 176 Web. 295, 125 N.W. 2d 918, we construed it to grant
authority to permit the reduction of a jury-imposed death penalty to
life imprisonment when the circumstances indicated to us that life .
imprisonment wes an adequate punishment for the offense.

We have no doubt of defendant's guilt herein. The misdirection
of the jury as to possible penalties could not be considered a mis-
carriage of justice because it results from a subsequent construction
of the statute involved. A verdict of life imprisonment was a permis-
sible penalty for kidnapping when the offense was committed. This is
no longer a penalty under our subsequent holding in State v. Randolph;,
supra, The maximum penalty undev the amended statute which became
effective September 19, 1969, 6 months before the actual trial herein,
is death or imprisonment for not less than 3 nor more than 50 years.
We hold the amer.latory act may be applied constitutionally to the act
herein although committed prior to its passage because the sentence
had not become final because of this appeal.

{(4) Pursuant to Section 29~2308, R.,R.S. 1943, considering all
the circumstances and our subsequent holding in State v. Randolph,
186 Neb. 297, 183 N.W. 2d 225, we reduce the penalty of Count I, the
kidnapping conviction, from life imprisonment to a term of 35 years.

(5)  Defendant's fourth assignment of error is directed to the
submission of the widnapping charge. He relies on People v. Daniels,
71 Cal. 24 1119, 80 Cal. Rptr. 897, 459 P, 2d 225, and People v. Lavy,
15 °N.Y. 2d 159, 256 N.Y.S. 2d 793, 204 N.E. 2d 842 and argues that the
modern trend is away from the use of kidnapping charges for behavior
that amounte in substance to robbery or rape. We see no reason to
change the controlling rules in this jurisdiction. = The victim herein
was forcibly taken from the automobile in which she was a passenger
and transported at least 2 miles to Bi» Elk Park where she was forcibly
raped. The kidnapping statute, Section 28-417, R.R.8. 1943, as it
existed when the act was committed, so far asg pertinent hersin, provides:
"Whoever, having for any of the purposes aforesaid unlawfully carried

" off or enticed away, decoyed, secreted oy imprisoned any person, shall

in furtherance of any such purpose, do or threaten to do any injury

to the person so carried off, decoyed, enticed away, secreted or
imprisoned, such person so offending shall upon conviction suffer

death or be imprisoned in the Nebraska Penal and Correctional Complex
during the remainder of his matural life at the discretion of the jury."
We last interpreted this issue in State v. Tatreau, 176 Neb. 381,

126 N.W. 2d 157, and State v. Salanitro, 176 Neb. 393, 126 N.W. 2d

164, which provide a conclusive answer to defendant's contentions.
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Defendant; in his fifth assignment of error, argues that the
evidence was insufficient to sustain a conviction of kidnapping.
The following testimony of the victim on direct examination illus-
trates the nature of the force used to effect the kidnapping: ''Then
they started to pull me out of the car, and I tried to hang on to the
steering wheel and force myself against the frame of the car so they
couldn't pull me out, and I said just leave us alone, and there was
an individual on each side of me, and they pulled me over to their
car, and I was kicking and trying to fight with them, but they were
just too heavy or too big and I couldn't get away from them, and
when we got down to their car they tried to push me in the car, and
I was very stiff, and they knocked my head against the open door so
I was kind of dizzy for a few minutes, and then someone sort of. like
hit me in the stomach so that I would bend over, and that is when
they put me in the front seat of the car, and then I remember kicking
someone in the stomach who was pushing me in the car, and then they
got in the car and one individual had his hand over my mouth and nose
so that T couldn't breathe and I wanted the window down, so I was
sitting on the lap of the person who was by the door and I had my
head out of the window all the time to the park. That is where they
drove to."

The complaining witness was forcibly removed from her automobile,
manhandled, and forcibly taken to a park approximately 2 miles away.
We do not agree that this is an insubstantial wuovement of the victim,
as suggested by the defendant. While it may be true that the ultimate
objective was the crime of rape, this is of no moment. The purpose '
of kidnapping in every instance is to make it possible to commit some
other crime. Its very nature therefore embraces other crimes as well
as that of kidnapping. The penalties of kidnapping are intentionally
more severe that the other crimes which may be included because of
the consequences which often result from its perpetration. See State
v. Tatreau, 176 Neb. 381, 126 N.W. 2d 157.

(6) Defendont's sixth assignment of error is grounded on his
contention that an accomplice, William Cayou, falsely testified that
no consideration had been promised him for his testimony. This issue
was injected by the defendant on his motion for a new trial on the
grounds of newly discovered evidence. This evidence concerned some
notes written by Cayou to a Charlene Farth while both of them were
confined in the county jail. In this respect, we observe that the
defendant had been told by Charlene Farth of her conversation with
Cayou before his trial, and while defendant may not have had possession
of the notes at the time of his trial, he was in possession of the
information that Cayou was claiming he had made sonme type of a deal
and was going to testify for the State.

There is no contention and certainly no evidence that the prose-
cution knowingly used perjured testimony. Even if we were to read
into the inferences defendant wishes to make ithe finding that Cayou
committed perjury, which we are unable to do, we still would have no
evidence of the knowing use of perjured testimony by the prosecution.
More important, however, we believe the evidence falls far short of
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showing that any deal was made with Cayou by the prosecution for
his testimony. Giving the evidence adduced on the motion every
possible inference, it does not go to the question of the truth

or falsity of Cayou's testimony, but rather only to the question
of Cayou's motive in testifying. It was purely a collateral issue,
not having to do with the guilt or innocence of defendant. Its
only purpose would be to impeach or discredit the witness.

This court has frequently said that impeaching evidence is
not proper basis for a new trial. See Rains v. State, 173 Neb. 586,
114 N.W. 24 399, and Fugate v. State, 169 Neb. 434, 99 N.W. 24 874,
in which we said: "It is the rule that a new trial will not be
granted on the ground of newly discovered evidence when the only
effect of the evidence is to impeach or discredit a witness."

(7) Defendant's last assignment of error alleges that he was
denied the effective assistance of counsel because of counsel's
consumption of intoxicants. Defendant's counsel was not court
appointed but was retained counsel of defendant's own choice. There
is no doubt that during the course of the trial, particularly after
lunch, defendant’'s counsel had the odor of liquor on his breath. It
is also undisputed that counsel had represented defendant and his
family on other occasions and they knew that he used alecholic liquors
during the day. There is nothing apparent from the record which would
indicate counsel became so incapacitated that he could not adequately
conduct defendant's defense., The evidence falls far short of any
indication that counsel's propensity prevented a fair trial. The
most it indicated is that counsel consumed liquor on occasions when
he was not in court. In any event, this court is not in as good a
position as the trial court to decide this issue. The trial court
had the opportunity to observe counsel, and was in a position to know
whether counsel's drinking affected his ability to adequately repre-
sent the defendant. It is a fact question on which we accept the
finding of the triul court. However, we are convinced that if
defendant's couns-1 had come to court so far under the influence
of alcoholic liquor that he could not effectively represent the
defendant, the trial court would have immediately postponed the
trial and held counsel in contempt of court.

As the Eighth Circuit Court of Appeals observed In Hanger v.
United States, 428 F. 24 746: "'% % % a charge of inadequate repre-
sentation can prevail only if it can “e said that what was or was
not done by the defendant's attorney for his client made the pro-
ceedings a farce and a mockery of justice, shocling to the conscience
of the Court."'" Defendant's showing falls far short of even suggest-
ing this possibility.

(8) Defendant injects the argument that the State of Nebraska
has lost jurisdiction over the defendant by reason of retrocession.
In 1953 Congress adopted 18 U.S.C.A.,, Section 1162, which so far as
pertinent for discussion of the question raised, provides: '"(a)
Each of the States or Territories listed in the following table

shall have jurisdiction over offenses committed by or against Indiane
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showing that any deal was made with Cayou by the prosecution for
his testimony. Giving the evidence adduced on the motion every
possible inference, it does not go to the question of the truth
or falsity of Cayou's testimony, but rather only to the question
of Cayou's motive in testifying. It was purely a collateral issue,
not having to do with the guilt or innocence of defendant. Its
only purpose would be to impeach or discredit the witness.

This court has frequently said that impeaching evidence is
not proper basis for a new trial. See Rains v. State, 173 Neb. 586,
114 N.W, 24 399, and Fugate v. State, 169 Meb. 434, 99 N.W. 24 874,
in which we said: "It is the rule that a new trial «will not be
granted on the ground of newly discovered evidence when the only
effect of the evidence is to impeach or discredit a witness."

(7) Defendant's last assignment of error alleges that he was
denied the effective assistance of counsel because of counsel's
consumption of intoxicants. Defendant's counsel was not court
appointed but was retained counsel of defendant's own choice. There
is no doubt that during the course of the trial, particularly after
lunch, defendant’s counsel had the oder of liquor on his breath., It
is also undisputed that counsel had represented defendant and his
family on other occasions and they knew that he used alccoholic liquors
during the day. There is nothing apparent from the record which would
indicate counsel became so incapacitated that he could not adequately
conduct defendant's defense. The evidence falls far shovt of any
indication that counsel's propensity prevented a fair trial., The
most it indicated is that counsel consumed liquor on occasions when
he was not in court. In any event, this court is not in as good a
position as the trial court to decide this dissue. The trial court
had the opportunity to observe counsel, and was in a position to know
whether counsel's drinking affected his ability to adequately repre-
sent the defendant. It is a fact question on which we accept the
finding of the trial court. However, we are convinced that if
defendant's couns-1 had come to court so far under the influence
of alcoholic liquor that he could not effectively represent the
defendant, the trial court would have immediately postponed the
trial and held counsel in contempt of court.

As the Eighth Circuit Court of Appeals observed In Hanger v.
United States, 428 F, 2d 746: '"'# % % a charge of inadequate repre-
sentation can prevail "only if it can He said that what was or was
not done by the defendant's attorney for bis client made the pro-
ceedings a farce and a mockery of justice, shocking to the conscience
of the Court."'" Defendant's showing falls far short of even suggest~
ing this possibility. ‘

(8) Defendant injects the argument that the State of Nebraska
has lost jurisdiction over the defendant by reason of retrocession.
In 1953 Congress adopted 18 U,.S.C.A,, Section 1162, which so far as
pertinent for discussion of the question raised, provides: '"(a)

Each of the States or Territories listed in the following table
shall have jurisdiction over offenses committed by or against Indians
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» in the areas of Indian cuuntry listed opposite the name of the

g@ State or Territory to the same extent that such State or Territory
! has jurisdiction over offenses committed elsewhere within the State
or Territory and the criminal laws of such State or Territory shall
have the same force and effect within such Indian country as they
have elsewhere within the State or Territory:

"State or Territory of Indian country affected”
"Alagska . . . . « . . « « All Indian country within the Territory
" "California . . . . . . . All Indian country within the State
"Minnesota . . . . . . .+ . All Indian country within the State,
: except the Red Lake Reservation
"Nebraska . . . . . . . . All Tndian country within the State
"Oregon . . + . « + . . . All Indian country within the State,
except the Warm Springs Reservation
"Wisconsin . . . . . . . . All Indian country within the State"

In 1968 Congress provided for the voluntary retrocession of
the jurisdiction granted by 18 U.5.C.A., Section 1162, by passing
25 U.S.C.A., Section 1323, which provides: "{a) The United States
is authorized to accept a retrocession by any State of all or any
meéasure of the criminal or civil jurisdiction, or both, acguired by
such State pursuant to the provisions of Section 1162 of Title 18,
Section 1360 of Title 28, or Section 7 of the Act of August 15, 1953
(67 Stat. 588), as it was in effect prior to its repeal by Subsection
{(b) of this Section,

"(b) Section 7 of the Act of August 15, 1953 (67 Stat. 588),
is hereby repealed, but such repeal shall not affect any cession of
jurisdiction made pursuant to such section prior to its repeal.
Pub. L. 90-284, Title IV, Sec. 403, April 11, 1968, 82 Stat. 79."

On April 15, 1969, the Nebraska Legislature adopted Legislative
Resolution 37, which, so far as pertinent herein, reads: "Now,
Therefore, Be It nesolved By The Members Of the Nebraska Legislature
In Eightieth Sesgion Assembled:

"1. That the State of Nebraska hereby retrocedes to the United
States all jurisdiction over offenses committed by or against Indians
in the areas of Indian country located in Thurston County, Nebraska,
acqg’ ired by the State of Nebraska pursuant to Public Law 280 of 1953,
except as provided in paragraph 2 of tids resolution.

"Z. That the retrocession of jurisdiction contained in paragraph
1 of this resolution shall not apply to any offenses involving the
operation of motor vehicles on public roads or highways.

"3, That the Executive Board of the Legislative Council is
hereby authorized and directed to take all necessary action to put
this resolution into effect, such action to include arrangements
with the Department of the Interior and the department's Bureau of
Indian Affairs concerning the assumption of law enforcement responsi-
bilities in the areas of Indian country covered by this resolution."”
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By Executive Order dated November 21, 1968, the Secretary of
i the Interior was authorized to accept any retrocession of jurisdic~
tion which was to be effected by pulication in the Federal Register.
On October 24, 1970, the Secretary caused the following notice to be
published in the Fedoral Register: '"Pursuant to the authority vested
in the Secretary of Interior by Executive Order No. 11435 (33 F.R. 1733)
1 hereby accept, as of 12:01 A.M. EST, October 25, 1970, retrocession
to the United States of All jurisdiction exercised by the State of
Nebraska over offenses committed by or against Indiane in the areas
of Indian country located within the boundaries of the Omaha Indian
Reservation in Thurston County, Nebraska, as follows: (Description
boundaries omitted) except offenses involving the operation of motor
vehicles on public roads or highways which retrocession was tendered
and offered by Legislative Resolution No. 37 passed by the Legislature
of Nebraska in 80th Regular Session on the 16th day of April, 1969,
"Walter J. Hickel
"Secretary of the Interior™

It is to be noted that the ebraska Legislature Resolution was
to retrocede all jurisdiction over offenses committed by or against
Indians in the Indian country located in Thurston County acquired
by the State pursuant to Public Law 280 of 1953, except traffic
offenses. In the discussion on Legislative Resolution :37, the state-
ment is made that the Commissioner of Indian Affairs had approved
the Resolution cud had agre=d to accept retrocession of all Indian
territory in Thurston County, which includes both the Omaha and
Winnebago Tribes. The acceptance by the Secretary of the Interior,
however, is only a partial acceptance of retrocession of jurisdiction.
It is specifically limited tc the areas of Indian country located
within the boundaries of the Omaha Reservation in Thurston County.
This definitely was not an acceptance of the retrocession cffered,
which was all of the Indian territory in Thurston County and in our
judgment is completely unauthorized by the terms of the Resolution
of the Nebraska Legislature, and so does not constitute an acceptance.
The difficulties crparent in trying to exercise jurisdiction in only
a part of the Indian territory in Thurston County, which included
both Winnebago and Omaha Indians, are so patent as not to need elab~
oration. The Nebraska Legislature recognized this problem, and
manifested its unwillingness to accept the counter proposal.

On February 1, 1971, the Nebraska Legislature adopted Resolution
16, which provides: '"Whereas, the Eightieth Session of the Nebraska
State Legislature, 1959, adopted Legislative Resolution 37, relating
to the retrocession to the United States «f jurisdiction over offenses
crumitted by or against Indians in the areas of Indian country located
in Thurston County, Nebraska, acquired by the State of Nebraska puxr-
suant to Public Law 280 of 1953;and

"Thereas, the United States has not accepted retrocession in
accordance with the terms and provisions of said legislative Reso-
lution 37,

"Now, Therefore, Be It Resolved By The Members Of The Eighty-
second Legislature of Nebraska, First Session:

1. That the action of the Eightieth Session of the Nebraska
State Leglslature, 1969, approving Legislative Resolution 37 is
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rescinded, and the offer of retrocession therein contained is with-

drawn.

é& ‘ -"2. That a duly attested copy of the resolution be transmitted
by the Clerk of the Legislature to the Secretary of Interior of the
United States."

In our judgment, the original resolution of retrocession could
not be effective until it was accepted by the federal government.
A partial accpetance is not effective unless and until it is approved
by the state. The determination of the extent of retrocession was
left to the states by 25 U.S8.C.A., Section 1323, since the United
States is authorized to accept all or any measure of retrocession.
The measure of jurisdiction to be retroceded was a matter for the
state to deternine, and is not dictated in any way by the federal .
act, The attempted acceptance was not in accordance with the terms
of the offer, and was therefore of no force and effect. The offer
of retrocession having been withdrawn, 18 U.S.C.A., Section 1162,
is still applicable in Nebraska.

Having reached the conclusion that retrocession never became
effective, it is unnecessary to discuss the questions raised by the
parties to be considered in the event we had found retrocessiomn to
be effective. ‘

For the reasons given above, the conviction of the defendant
on both Counts I and II is affirmed. The penalty on Count T is
reduced from life imprisonment to a term of 35 years. The judgment
entered is affirmed in all particulars except as noted above.

Affirmed as modified.

McCOWN, Justice.

I concur in the affirmance of the convictions. I do not concur
in the later disp:eition.
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| 187 Neb. 48
i STATE of Mebraska, Appellee,

htd
v e

Dennis TYNDALL, Appellant.
No. 37889,

?

Supreme Court of Nebraska.
May 28, 1971

Defendant was convicted in the District Court of Thurston County,
Marsh, J., under information charging kidnappingz, rape, and being an
habitual criminal, and he appealed. The Supreme Court, Spencer, J.,
held, inter ziia, that separate consecutive sentence for term. of ten
years on the habitual criminal charge, in addition to sentences for
kidnapping and rape, was improper and would be vacated. .

Affirmed as modified.

1. Criminal Law 1202(1), 1211

Habitual Criminal Act does not create new and separate criminal
offense for which person may be separately sentenced but provides
merely that repetition of criminal conduct aggravates the guilt and
Justifies greater punishment than ordinarily would be considered; thus
separate consecitive ten-year sentences on habitual ecriminal charge,

: in addition to sentences for kidunapping and rape, was improper. R.S.
i Supp. 1969, Sec. 29-2221.

\12. Indians 38(2) _
Legislature having withdrawn offer of retrocession with respect
10 Indian country in certain county, federal statute conferring juris~

{Qiction uponr state over offenses committed by or against Indians in
sggﬁ Indian country remained applicable. 18 U.S.C.A., Sec. 1162.

\Q\

: Syllabus by the Court

1. The habitual criminal act, Section 29-2221, R.S. Supp., 1969,
does not create a new and separate criminal offense for which a
person may be separately sentenced but provides merely that the
repetition of criminal conduct aggravates the guilt and justifies
greater punishment than ordinarily would be considered.

2. The Nebraska Legislature having withdiawn its offer of retro-
cession, 18 U.S8.C.A., Section 1162 is still applicable in Nebraska.

William G. Line, Kerrigan, Line & Martin, Fremoﬁt,'for appellant.

: Clarence A. H. Meyer, Atty. Gen., Ralph H, Gillan, Asst. Atty.
: Gen., Lincoln, for appellee.

it i
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Heard before SPENCET, BOSLAUCH, McCOWN, SMITH, NEWTON, and
CLINTON, JJ. ‘

SPENCER, Justice.

Defendant Dennis Tyndall was convicted under an information
charging kidnapping, rape, and with being an habitual criminal.
He was sentenced to life imprisonment on the kidnappiug count, to
a term of 20 years for rape, and to an additional term of 10 years
as an habitual criminal. The sentences are to be served consecu-
tively. We affirm the convictions but modify the life imprisonment
sentence on Count I {(kidnapping), and vacate the sentence for a term
of 10 years on Count III (habitual criminal charge). \ .

Defendant, who was a member of the Omaha Indian Tribe, wos
one of seven Indians involved in the kidnapping and rape incident
described in State v. Goham, 187 Neb. 35, 187 N.W. 2d 305. He
was tried in October 1970, 7 months after the Goham trial. Ref-
erence 1s made to that case for recitation of the pertinent facts.
As described therein, the complaining witness was forcibly dragged
from her car, forced into a car occupied by seven Indians, and
taken 2 miles to Big Elk Park where she was forcibly raped %y them.
The complaining witness identified the defendant as one of th=
individuals whe forced her from her car and as the first omz to
rape her,

Defendant lists four assignments of error. They are: ''The
court erred: ‘1. In failing to vacate the conviction for kidndapping
as the alleged kidnapping was incidental to the charge of rape.

2. In imposing a sentence of life imprisonment for kidnapping as
the statute in effect at the time of trial provided for a maximum
sentence of 50 years for kidnapping. 3. In sentencing defendant
to a separate coinsecutive term of ten years imprisonment for being
an habitual ecriminal. 4. In failing to dismiss all proceedings

" against defendant for the reason that the court had lost jurisdic-

tion by virtue of retrocession of criminal jurisdiction to the
United States.'

We adequately discussed dafendant's first and second assign-
ments of error in State v. Goham, 187 Neb. 35, 187 N.W. 24 305,
What we said there is fully applicable and controlling herein.

(1) Defendant's third assignment of error must be sustained.
The habitual criminal act, Section 29-222:, R.S.Supp., 1969, does
not create a new and separate criminal offense for which a person
may be separately sentenced but provides merely that the repitition
of criminal conduct aggravates the guilt and justifies greater punish-
ment than ordinarily would be considered. Gamron v. Jones, 148 Neb.
645, 28 N.W. 2d 403. We accordingly vacate the separate sentence
on Count III, the habitual criminal charge.

{(2) The fourth assignment of error alleges that the courts of
Nebraska have lost jurisdiction herein because of the retrocession
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of criminal jurisdiction to the United States. The defendant's

trial was completed October 15, 1970. The Secretary of the Interior
published a notice in the Federal Register purporting to accept retro-
cession of jurisdiction over the Omaha Indian Reservation in Thurston
County, MNebraska, on October 24, 1970. Defendant's motion for a new
trial was overruled and he was sentenced on October 24, 1970. The
Nebraska Legislature on February 1, 1271, withdrew its offer of retro-
cession because the United States had not-accepted it in accordance
with the terms and provisions of Legislative Resolution 37, adopted
April 16, 1969. - The resolutions and discussion are more particularly
set out in State v. Goham, 187 Neb. 35, 187 M.W. 24 305. That case
determined that the offer of retrocession having been withdrawn,

18 U.S.C.A., Section 1162, is still applicable in Nebraska. There

is no merit o defendant's fourth assignment of error.

The conviction of the defendant on the three counts herein is
affirmed. The sentence on Count III is vacated and the sentence on
Count I, for the reasons described in State v. Goham, 187 WNeb. 35,
187 N.W. 2d 305, is reduced from life imprisonment to a term of 35
years. In all other respects, the judgment is affirmed.

Affirmed as modified.
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O#AI°'A TRIBE OF NEBRASKA,
a Corporation, et al., Appellees,
V.
VILLAGE OF WALTHILL, NEBRASKA,
a Municipal Corporation, et al.,
Appellants
No. 72-1002
United States Court of Apyeals
Eighth Circuit
Submitted May 12, 1972

Decided June 5, 1972

Proceeding by Indian tribe, its tribal council and its member-
ship to enjoin village, county, state and certain village, county
and state officers from exercising criminal jurisdiction over the
tribe. The llnited States District Court for the District of Nebraska,
Richard E. Robiason, J., 334 F. Supp. 823, entered summary judgment
for plaintiffs, and defendants appealed. The Court of Appeals held
that under federal statute authorizing the United States to accépt
retrocession of all or any measure of the criminal or ecivil juris-
diction over Indians acquired by a state pursuant to prior federal
law; the federal government was not obligated to either accept all
or none of the I;dian country in Thurston County, Nebraskaj; accord-
ingly, its acceptance of only the Omaha Reservation was not a nullity,
and Nebraska thus did not retain jurisdiction over offenses committed
on the Omaha Reservation.

Affirmed.

Indians 38(2)

Under federal statute authorizing the United States to accept
retrocession of all or any measure of the criminal or c¢civil juris-
diction over Indicas acquired by a state pursuant to prior federal
law, the federal government was not obligated to either accept all
or none of the Indian country in Thurston County, Nebraska; accord-
ingly, its acceptance of only the Omaha Reservation was not a nullity,
and Nebraska thus did not retain jurisdiction over offenses committed
on the Omaha Reservation. Act of August 15, 1953, 67 Stat. 588; 25
U.S.C.A., Sec. 1323.

Melvin K. Kammerlohr, Asst. Atty. Gen., Lincoln, Nebraska,
Robert G, Scoville, South Sioux City, lebraska, Ronald K. Samuelson,
Pender, Nebraska, Clarence A. H. Meyer, Atty. Gen. of Nebraska, for
appellants. :

William K. Schaphorst, U. S. Atty., Omaha, Nebraska, for appellees.
Before MATTHER, Chief Judge, and HEANEY and STEPHENSON, Circuit
Judges.
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PER CURIAM

This controversy is between the Omaha Tribe of Nebraska, the
Tribal Council of the Omaha Tribe and certain officers and members
of the Council, as plaintiffs-appellees, and the Village of Walthill,
Nebraska, Thurston County, Mebraska, the State of Nebraska, and cer-
tain village, county, and state officers, as defendants-appellants.

The dispute centers on the question of jurisdiction over crimes
committed by or against Indians on the Omaha Reservation. Seeking a
resolution of the problem, plaintiffs filed thils action in the United
States District Court for the District of Nebraska. They sought a
declaration that exclusive jurisdiction over crimes committed by or
against Indiens is in the United States Government and the Omaha
Tribe through the Federal Government, except as to offenses involv-
ing the operation of motor vehicles on public roads or highways.

Motions for summary judgment were filed by plaintiffs and
defendants. The district court, Judge Robinson,. granted the plain-
tiff's motion and entered judgment accordingly. Defendants have
brought the case here by appeal.

The controlling facts are fully detailed in the distiict court's
opinion reported at 334 F. Supp. 823 (D. Neb, 1971). Reference to
the legislative enactments and ensuing action by the authorities,
which are the crujcial aspects of this litigation will suffige for
the purpose of this opinion. Im 1953, the Congress of the United
States, by appropriate legislation, provided that the State of
Nebraska should have jurisdiction over civil causes of action and
jurisdiction over oifenses committed by or against Indians on Indian
reservations within the State of Nebraska to the same extent that the
state had jurisdiction over other civil actions or criminal offenses.
Nebraska assumed and exercised such jurisdiction. 1In 1968, Congress
authorized the Foderal Government to accept a retrocession by any
state ". . . of a'.l or any measure of the criminal or civil juris-
dicticn, or both, acquired by such state" (granted by 67 Stat. 588,
1953 Act).  Acting pursuant to the 1968 enactment, the Nebraska
Legislature adopted a resolution ceding to the Faderal Government
all of the criminal jurisdiction over offenses committed by or
against Indians in Thurston County, except motor vehicle offenses.

In October, 1970, the Secretary of Interior accepted the State's
retrocession as to the Omaha Indian Rezaesrvation, but not the Winne-
bago Indian Reservation, also located in Thurston County, Nebraska.
The partial acceptance of Indian Reservativans ir Thurston County
precipitated this controversy.

Concisely stated, defendants assert that under the 1968 Act
authorizing retrocession, the Federal Government was obligated to
accept all or none of the Indian country in Thurston County. They
submit acceptance of only the Omaha Reservation was a nullity and
consequently Nebraska retains jurisdiction over offenses committed
on the Omaha Reservation. Conversely, plaintiffs vouch for the
validity of the partial acceptance.
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The district court fully explored every facet of the issue in
a soundly reasoned opinion and convincingly demonstrated that the
retrocession acceptance procedures comported with the 1968 Act and
therefore exclusive jurisdiction over offenses committed on the
Omaha Resgervation is in the Federal Government.

We affirm on the basis of the opinion of Judge Robinson. See
also United States v. Brown, 334 F. Supp. 536 (D. Neb. 1971), where
Judge Denney considered the identical issue’ and reached the same
result.
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Jinnebago Agency
FY 1973

PERCENTAGE CRITERIA USED

Santee Winnebago Omaha
Service Population 13.7 33.7 52.6
Land Base 9.4 45.9 44,7
Roads Maintained 0 48.0 52.0
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Winnebago Agency

BASIC CRITERIA USED

Education + + v + & « o o & &

Adult Education + « + & 2 o+ o

Community Services . . . . .

Social Services + . .. ¢ v o«

Housing Improvement ., . . . .
Employment Assistance . . . .
Adult Vocational Training . .
J.P. & E, Services ., . . .

FOorestry .+ v v o o o o o o s
Fire Suppression . . . . . .
Credit Operations . . « . . .
Reservation Programs . . .

Soil & Moisture (~nservation
Maintenance of Roads . . . .
Real Property Management . .
General Trustee Services @ . .
"ndian Business Dev. Fund . .
Repair & Maint. of B&U . . .
Road Construction . .+ « + . .
Administrative Support . . &
Plant Operations . . . .. .. .

Reservation Cleanup . . . .

. JOM Contracts, Higher Education con-
tracts and usage, and per AAO-Education

. Contracts and service population
. Estimate of potential usage of PPe
funds based on distance from agency

headquarters.

. Contracts and estimated usage provided
by Winnebago Agency.

. Contracts and service population

. Contracts and estimated usage

. Contracts and estimated usage

. Contracts

. Per estimate by AAO - Land Operations
. Per estimate by AAC - Land Operations
. Per estimate by AAO - Credit

. Service population

.‘ Land base

. Roads maintained

. Land base

. Service populétion

+  Actuc? grants made

. Service population

. Contracts and per AAC - Roads

. Service population

. Service population

. Service population
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Santee, Winnchngo and Omaha Reservations
Obligated Amounts of Bureau of Indian Affairs
Funds for Fiscal Year 1971

Activity Total Santee Winnebago Omaha
1/Education 474,921 66,783 224,526 183,612
Comm. Dev. & Adult Ed. 38,895 6,205 14,078 18,612
Social Services 346,645 29,465 69,329 247,851
Housing Improvement 126,458 13,345 48,463 64,641
Employment Assistance 6,997 947 2,097 3,953
Adult Vocational Training 66,907 8,765 20,340 37,802
Law and Order 116,900 e ——— 116,900
Forestry 24,520 ity 12,260 12,260
Fire Suppression 2,380 —— 1,190 1,190
Credit Operations 24,040 2,404 6,010 15,626
Reservation Programs 22,213 2,910 6,753 12,550
Soil & Moisture Cons. 62,686 6,268 28,209 28,209
Road Maintenance 41,791 - 20,060 21,731
Real Property Mgmt. 39,468 3,948 17,760 17,760
Indian Business Dev. Fund 27,680 24,680 1,000 2,000
Repair & Maint. ¢l B&U 58,790 7,701 17,872 33,217
Road Construction 106,893 —— 16,034 90,859
TOTAL 1,588,184 173,430 505,981 908,773

1/Includes JOM and Ligh Education which are programmed from Area Office
funds.
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Santee, Winn.hago and Omaha Reservations
Obligated Amounts of Bureau of Indian Affairs
Funds for Fiscal Year 1972

Activity Total Santee Winnebago Omaha
1/Education 759,436 121,359 237,470 400,634
Comm. Dev. & Adult Ed. 86,761 9,095 9,434 68,232
Social Services 552,824 51,389 120,731 380,704
Housing Improvement 131,105 16,405 50,850 63,850

2/Employment Assistance 22,737 5,925 16,812 ——
Adult Vocational Training 178,959 12,560 89,564 76,835
Law and Order 144,731 —_— —— 144,731
Forestry 28,375 ——— 14,187 14,188
Fire Supprescion 1,725 — 862 86
Credit Operations 23,358 2,336 5,840 15,182
Reservation Programs 25,393 3,479 8,557 13,357
Housing Development 3,000 —— - 3,000
Soil & Moisture Cons. 65,854 6,190 30,227 29,437
Road Maintenance 38,308 ——— 18,288 15,920
Real Property Mgnt., 39,026 3,668 17,913 17,445
General Trustee Services 6,232 85% Zz,100 3,27¢
Repair & Maint. of B&U 48,391 6,630 16,308 25,457
Road Construction 184,450 —— 10,900 173,55¢
TOTAL 2,340,692 239,890 650,143 1,450,65¢

1/Includes JOM and Higher Education which are programmed from area office

funds.

2/0maha contract was funded under Adult Vocational Training.
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Santee, Winnchbago and Omaha Reservations

Programmed Amounts of Bureau of Indian Affairs
Funds for Fiscal Year 1973

Activity Total Santee
1/Educatieon 787,000 112,364
Adult Education 41,900 8,073
2/Community Services 1,100 700
Social Services 707,400 63,946
Housing Improvement 136,000 21,300
Employment Assistance 55,000 3,500
Adult Vocational Training 122,000 9,600
Law and Order 123,100 —
Forestry 26,400 ————
Credit Operations 23,000 2,300
Reservation Programs 25,900 3,548
Housing Development 4,300 ——
Soil & Moisture Cons. 61,700 5,800
Road Maintenance 35,000 -
Real Property Management 38,300 3,600
Repair & Maint. ot B&U 32,000 4,360
Road Construction 515,000 15,000
3/Administrative Support 66,000 9,042
3/Plant Operations 41,420 5,675
Reservation Cleauup 3,000 282
2,862,020 269,114

Winnebago Omaha
275,299 409,337
17,022 16,805
100 300
117,520 525,934
50,700 64,000
31,500 20,000
86,400 126,000
— 129,100
13,200 13,200
5,750 14,950
8,728 13,624
—— 4,800
28,320 27,580
10,800 18,200
72580 17,120
10,784 16,832
240,000 260,000
22,242 34,716
13,958 21,787
1,377 1,341
957,280 1,635,626

1/Includes JOM and Higher Educaqtion which are programmed from Area Office

funds.

2/For tribal participation in PPE preparai-ions.

3/Included in Activity totals for FY 1971 and FY 1972.
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