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Introciuction 
v 

ACQUiSlT!~~ iJ~ 
For years federal courts followed what was known as 

a Ilhanc.s-off ll doctrine in responding to complaints aLout 

correctional practices. l This meant that feaeral courts 

generally refuse6 to become involved-in decisions about 

the propriety and the constitutionality 01 methods for 

dealing with persons convicted of crime. 2 'l'he IIhands-off II 

d.octrine had the advantage of leaving decision-making to 

those most knowledgeable atout the needs of the correc-

tional system. It had the disadvantage of leaving 

arguably important constitutional issues to be resolved 

at the administrative rather than the judicial level. And 

the correctional process was such that the administrative 

1. The unwillingness to review corre'2tional practfces was in 
contrast to a traditional willingness to review the validity of a 
state judgment which resulted in the offender being placed in custody. 
Review of a state judgment by federal habeas corpus requires prior 
exhaustion of state remedies. Although Preiser v. Rodriguez, 
411 U.S. 475 (1973), recognizes that some state correctional prac­
tices can be challenged by federal habeas, the more COIT@on method 
of challenging correctional practices is by means of a civil rights 
action under 42 U.S.C. § 1983. 

2. State courts also followed a "hands-off" policy. Although 
state courts have jurisdiction to apply 42 U.S.C. § 1983, most of 
the prisoner cases go directly into federal court. In recent years, 
federal courts have been mor.e receptive to state prisoner cases 
than have state courts. 
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decisions were largely invisiLle, reasons were seldoTIL 

given, and formal policies were largely nonexistent. 

The rationale for keeping "hanos off" was, in part, 

that the convicted offender had an opportunity to exercise 

his "right G" dur i:r:g his clay in co.urt. When he LecarEe 

legally convicted he was sutj ect to thE:: maximum tE::rIi, in 

prison. If b~ receiveCt less f tllrough perole or t.1:e a\'jard-

ing of good time, for example, it was a privilegE:. not a 

right enforceaLle througt. the juCticial process. '1'he "hanas-

off lt doctrinE:: can also Le eXflaiDE::Cl Ly the fact that it was 

commonly assumed that correctional Qecisions were guided 

by rehaLilitative goals, were therapeutic in nature and 

thus did not need, or were inappropriate suLjects for, ju-

dicial revie\\. TherE:: was a prevalent commitment to tl1e 

inaeterminate sentence that allm,·ecJ. troad opportunity to 

make those correctional decisions thought appropriate to 

achieve rehatilitative objectives. 

The door to the judicial process, which was for a long 

time closed, is now wide open. This is particularly true 

of access to the federal courts. An inmate of a statE:: 

correctional institution has imn,ed.iate access to the 

federal court if his claim is one properly assertea under 

42 U.S.C. § 1983. He is not required to first exhaust his 

state remedies, either administrative of judicial.
3 

3. Comment, Exhaustion of State Administrative Remedies in 
Section 1983 Cases, 41 U. Chi. L. Rev. 537 (1974). For an analysis of 

• - 3 -

An inmate of a fE::aeral correctional instit~tion 

usually brings his action in manaamus. 4 Some federal cir-

cuit courts of afpeal have held. that the federal prisoner 

the problem of exhaustion of state remedies, see note 16, supra. 

Because the Supreme Court opinions were so cryptic, some courts 
concluded that they were free to require exhaustion of state admin- . 
istrative remedies. See,~, Metcalf v. Swank, 444 F.2d 1353 
(7th Gir. 1971); Eisen v. Eastman, 421 F.2d 560 (2d Gir. 1969), 
cert. denied, 400 U.S. 841 (1970); see. reference to a September 18, 1974 
opinion of the Fifth Circuit requiring exhaustion in Hardwick v. Ault, 
517 F.2d 295 (5th Cir. 1975). 

The Supreme Court repeated its nonexhaustion ruling in 11lis v. 
Dyson, 416 u.s. 954, 95 S. Ct. 1691 (1975). The circuits clearly now 
seem to be holding that a state prisoner does not have to exhaust state 
administrative remedies before bringing a federal court action under 
42 U.S.G. § 1983. See hardwick v. Ault, supra, ana McGray v. Burrell, 
516 F.2d 357 (4th Gir. 1975), cert. granted, 44 LW 3072 (1975). 
But see Morgan v. LaVallee, 18 Gr L 2143, 2144 (2d Gir. Oct. 14, 1975). 
, h' h h " ln w lC t e court concludes: Before the court below may relinquish 
its § 1983 jurisdiction it must, on the most narrow reading of the 
cases, be positively assured--it may not presUTILe--that there are 
speedy, sufficient and readlly available administrative remedies re­
maining open to pursue, an assurance certainly not attainable on 
this record.1! 

The Attorney General of the United States has recommended legis­
lation that would allow the Attorney General to initiate a prison 
case where it appears that there is a pattern of aeprivation of inmate 
~onstitutiDnal rights or to intervene. in such a case if brought by an 
lnmate (See a comparable proposal in h.R. 2323, 94th Cong., 1st Sess. 
(1975». The Attorney General also proposes that Congress require ex­
haustion of administrative remedies in prisoner cases brought under 
42 U.S.C. § 1983. 

4. See Thompson v. United States, 492 F.2d 1082, n. 5 (5th Cir. 
1974). In Thompson, 'Judge Bell held that judicial review of a re­
fusal to "back compensation" and good time should be brought under 
the Administrative Procedure Act,S U.S.C.A. §§ 701 ~~. 

The Administrative Office of linited States Courts reports the 
following statistics on "mandamus" cases brought by federal prisoners: 

1969 
1970 
1971 

795 
856 

1115 

1972 
1973 
1974 
1975 

968 
- 1105 
- 1002 
- 1197 
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is required first to exhaust his administrative remedies.
S 

Th~ inmate may raise issues that range from the most 

fundamental an6 complex constitutional questions to matters 
~ 

tha.t would seem hardly to merit the serious attention of a 

small claims judge. 6 

5. _See hardwick v. Ault, 517 F.2d 295 (5th Cir. 1975). The HardHick 
opinion states; lilt is, of course, true that the federal courts h-ave 
ir;:posed upon federal prisoners the requirement that they 'exhaust their 
administrative remedies in accordance ,\'ith Bureau of Prisons policy.' II 
517 F.2d at 296. This is the latest in a series of cases in the Fifth 
Circuit requiring federal prisoners to use the administrative grievance 
procedure before raising conditions-of-confinement issues in court. 

The Third Circuit has also apparently imposed an exhaustion of ad­
ministrative remedies upon federal prisoners. ~ee Waddell v. Alldredge, 
480 F.2d 1078 (3d Gir. 1973); Green v. united States, 283 F.2d 687 
(3d Cir. 1960). Some of the decisions probably can also be explained 
as applying the " r ipeness doctrine." See Soyka v. Alldredge, 
481 F.2d 303 (3d Cir. 1973), commented upon in Cravatt v. Fenton, --­
F. Supp. --- (W.n.Wis., Aug. 1975). See Discussion of ripeness, infra, 
note 23. Exhaustion is not required if recourse to administrative---­
remedies would be fruitless. See United States ex reI. Marrero v. 
\~arden, 483 F.2d 656 (3d Cir. 1974). ---

A helpful discussion of the requirement of exhaustion in federal 
prisone~ cases is found in Cravatt v. Fenton, ~upra. In that case the 
policies in favor of exhaustion are identified as: (1) the facilitat­
ing of subsequent judicial -revie,,, after the agency has exercised its 
administrative expertise; (2) the development of a factual record; 
(3) agency opportunity to correct its own errors; and (4) possible 
saving of judicial tirr,e if administrative relief is granted. 

Exhaustion ought not to be required where (1) to do so W'ould be 
futile or (2) only issues of constitutional or statutory interpre­
tation are involved. 

In the Gravatt case, the court concluded that the federal prison 
grievance procedure lacked adequate assurance that adequate investi­
gation W'ould be made or that adequate factual records would result. 

6. See Aldisert, Judicial Expansion of Federal Jurisdiction: 
A Federal Judge's Thoughts on Section 1983, Comity and t.he Federal 
Caseload, 1973 Ariz. State U. L.J. 557, especially 573 
et seq~ [hereafter cited as AldisertJ. 
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This change in acc~ss to the federal courts can be 

eXflained in large part by an increased skepticism atout 

the benevolenc~ of government ana increasing doubts aLout 

our ability to rehabilitate offen~ers even if therapists 

are available, are well trained and highly motivatea, and 

have wide discretion as to methods and duration of tre~t­

mente Fairness and equal tr~atm~nt have L~come goals with 

priority as high as or higher than cff£ctiv~ness in correc­

tional treatment. 

ThE: aLolition of the "hanas-off" doctrine has createa 

problems, particularly for the Lnited States district juages. 

The prisoner rights cases are numerous, are difficult, ana 

often are frustrating for the jucige who rr.ust deciae them. 

The result has been increasing concern about this field of 

litigation. 7 

7. See Aldisert, supra note 6. Illustrative of recent laW' review 
con~ent are: Stanton, Convicts and the Constitution in Indiana, 
7 Ind. L. Rev. 662 (197Lf); Prisoner and the First Amendment: Free­
dom Behind Bars, 4 Loyola U. L.J. 109 (1973); Prisoners' Redress for 
Deprivation of a Constitutional Right: Federal Habeas Corpus and 
t?e Civil Rights Act, 4 St. Hary's L.J. 315 (1972); Prisoners' 
R~~hts: ~vo~ution Without Direction, 37 Albar..y L. Rev. 545 (1973); 
Pr~soners R~ghts, 17 ViII. L. Rev. 980 (1972); Prisons-Civil Rights, 
6 Suffolk U. L. Rev. 1138 (1972); New Barrier to Federal Court Re­
view: The Habeas. Corpus Exhaustion Requirement as Applied to 
Prisoners' Conditions of Confinement) 9 New England L. Rev. 615(1974); 
Prisoners' Rights--Limi'ting .Remedies for Restoration of State Prisoners' 
Good-Time Credits, 23 ne Paul L. Rev. 778 (1974); Prisoner Rights Liti­
gation: An Examination Into the Appurtenant Procedural Problems, 
2 Hofstra L. Rev. 345 (1974). 



- 6 -

This increasing concern led the Federal Ju6icial 

Center to appoint a special committee, under thE: chairn~an-

ship of Judge Ruggero J. Aldisert (Circuit Judge, united 

States Court of Appeals for the Thiru Circuit), to study the 

handling of priso~er civil rights cases and to propose pro-

cedures for the more effective handling of these cases. 

Other members of the COHlIfllttee are Griffin B. Bell (Circuit 

Judge, Fifth Circuit), Robert C. Belloni (Chief JUdge, 

united States District Court, Oregon), Robert J. helleher 

(District Judge, C. D. Cal.), and Frank J. McGarr (Di8-

trict JUdge, N. D. Ill.). 

The committee has made a careful study of current 

methods of handling prisoner cases in the federal courts. 

The chairman of the cOillIT;ittee, Ju~ge Aldisert, wrote eVbry 

federal district and circuit judge asking for suggestions 

as to how prisoner civil rights cases could better be 

hanGled. Most judges responded, making sugsestions that 

have been carefully reviewed by the cornmi ttee. v~here appro-

priate tIle suggestions are reflected in the procedures 

recommended in this report. The committee has found varia-

tions in the procedures currently being utilized by various 

united states district judges. In some districts innovative 

methods have been developed, such as the use of the special 

wri t clerk (referred to in this report as a II staff law clerk") 

'''''t'' 
t, , 
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in the Northern District of California an6 the use of the 

"Special Report" in New Jersey. In its "Standaras," the 

corrmlittee has tried to incorporate the best features found 

in current use. In the process of their development, these 

reconuuended procedures were vlidely circulated and were cLis-

cussed at several conferences of jUdges and nUlnerous sem~ 

inars at th~ Federal Ju~icial Center. The procedures have 

thus been subject to continuing review; changes have been 

made when ways of improving t.he proposed procedures l.ecame 

apparent. As a consequence, the recorr~ended procedures re-

fleet the views ana. experience not only of the corrm,ittee 

but also of a broad segment of the federal judiciary. 

This re~ort is tentative. The study of prisoner cases 

will continue, an~ changes will be ma~e in the standards 

whenever it appears that improvements in them can ce ma6.e. 

The Federal Juc,icial Center will work with several "pilot 

districts" that T,vill adopt innovative procedures such as 

thE: "staff lavl clerk. It '1'he CentE:r will evaluate the effect 

of the new proceo.ure upon the handling of prisorler cases .. 

Depending upon the results cf the evaluation I the cOllJHi ttee 

may want to recornrr:end the wider ad.option of procecmres such 

as the "staff law 'clerk.. " 

There will be also a continuing study of various pro-

cedures currently being utilized in some districts. 
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Incluaed. will Le ar, examination of the utility of thE.: 

"Sp8cial Report" in NeK Jersey, a study of the tenefits 

derived from using .a recommended "form" in prisoner cases, 

and an inquiry into the effect of having counsel available 

to represent the prisoner-plaintiffs. 

The cOrnTIlittee has under consideration the desiratility 

of n:aking procedural changes that would firs;: require changE.:. 

in la~ either through the rule-ffiaking process or by act of 

Congress. Included. are suggestions that 42 8.S.C. § 1983 

be amencied to require exlla1.;stion of state remeaies (admin­

istrative and perhaps judicial);8 that the jurisdiction of 

thE; united States It:agistratE.: Le amended to rr.ake clear his 

8. In the view of the comnlittee, it is extremely difficult to justify 
the major procedural differences ,.;rhich may result from what may be, in 
a particular case no more than a choice of the form of the pleading. 
For example, a challenge to a condition of confinement may be brougl1t 
either as a federal habeas under 42 U.S.C. § 2254 or as a civil rights 
action under 42 U.S.C. § 1983. If the former, the prisoner must ex-
haust his state remedies, but also has the right to counsel in the 
federal court. If the latter, the prisoner does not have to exhaust 
his state remedies, administrative or judicial, but he has no right to 
be represented by counsel fUInished at government expense. One way 
to resolve this is to make the exhaustion and counsel aspects of federal 
habeas also applicable to prisoner civil rights cases. Doing this, 
however, creates a new classifica!:ion problem with different require­
ments applicable to prisoner 1983 cases that are not applicable to non­
prisoner 1983 cases. The current situation seems unsatisfactory, and 
there is need for careful study of alternative ways of improving the 
situation. See note 3, supra. 

1\ 

• 
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authority to take testimony and n;ake rE.:.ConunendeQ findings 

f 
q 

o fact and conclusions of law in prisoner cases;-

9. On March 7, 1975, the Judicial Conference of the United States, 
upon recon~endation of the Committee on the Administration of the 
Federal Nagistrates System, proposed an arr:endment to 18 U.S.C. § 631 (b) 
which reads: 

lilt is recommended that existing section 636(b) be repealed and 
that a new section 636 (b) be adopted to read as follm.;rs: 

• If 1 (b) (1) . Notwithstanding any provision of law to the contrary, 
a Judge may deslgnate a magistrate to hear and.determine, subiect to 
review as hereinafter provided, any pretrial matter pending b~fore the 
court except motions which are disp0sitive of the litigant, the dis­
position of which the magistrate may recomnlend, but not order. A judge 
may also designate a magistrate to couduct evidentiary hearings and 
make recomnlendations for the disposition of applications for post­
trial relief made by individuals convicted bf criminal offenses and 
prisoner petitions challenging conditions of confinement. Upon timely 
request, as fixed by local rule of court, by any party who has appeared 
before the magistrate, either personally or by submission of affidavits 
or brief, the court shall hear de I10VQ those portions of the report or 
specific proposed fil1dings of fact or conclusions of law to which ob­
jection is made. 

'" (2) A' d d JU ge may esignate a magistrate to serv~ as a special 
maste.r pursuant to the applicable provisions of this title and the 
Federal Rules of Civil Procedure for the United States district courts. 
A judge may designate a magistrate to serve as a special master in any 
civil case, upon consent of the parties, without regard to the pro­
visions of Rule 53(b) of the Federal Rules of Civil Procedure for the 
United States district courts. 

II 1 (3) A' b maglstrate may e assigned such additional duties as 
are not inconsistent with the Constitution and laws of the United States. 

"'(4) Each district court shall establish rules pursuant to 
which the magistrates shall discharge their duties. '" 

In explaining the'enlargement of the authority of the magistrate 
in prisoner cases, the report of the Judicial Conference states: 

~'Subsection (b)(l) - second sentence - Prisoner petitions. 

"In addition, proposed subsection (b)(l) of 28 u.S.C. § 636 
specifically authorizes the designation of a magistrate to conduct 



- 10 -

and that the Criminal Justice Act Le amend6d to proviae for 

compensation of counsel in prisoner cases. 10 Because most 

evidentiary hearings a~d make recommendations for the disposition of 
applications for post-trial relief by individuals convicted of criminal 
offenses and of petitions challenging the conditions of confinement. 
The reference to the type of post-trial relief tracts the language of 
the existing statute and covers applications by both state and federal 
prisoners for habeas relief under 28 D.S.C. §§ 2254 and 2255. It does 
not cover applications for reduction of sentence, made to the judge who 
originally imposed the sentence, pursuant to Rule 35 of the Federal 
Rules of Criminal Procedure. Both federal and state prisoners are 
covered when the conditions of confinerr,ent are challenged. 

"The growing volume and increasing complexity of prisoner peti­
tions have seriously burdenp.d the federal courts. During the fiscal 
year 1974, petitions by federal and state prisoners accounted for 18 
percent of all the civil cases filed in the district courts. The prob­
lem is heightened by the fact that most of these petitions are unevenly 
distributed among the courts. 

"Although petitions filed by prisoners challenging their convic­
tiCI or conditions of confinement may raise serious legal an<i constitu­
tional questions, the great majority of those filed in the federal 
courts are eventually dismissed for lack of merit. Propcscd sub­
section (b) (1) expands the jurisdiction of United States magistrates 
by explicitly authorizing them to conduct evidentiary hearings on 
the factual merits of prisoner controversies and to make recommenda­
tions to the district court for appropriate disposition. In light of 
the recent Supreme Court decision in the Wedding case, it is necessary 
that the power of magistrates to conduct eVidentiary hearings in these 
cases be set forth explicitly in the statute. 

liThe proposal will expedite prisoner litigation in the district 
courts and give prisoners prompt access to a competent judicial offi­
cer. In civil rights cases filed by inmates, for example, a magistrate 
will be able to conduct proceedings at the prison facility for the court, 
by acting as an ombudsman or arbitrator, by promoting settlement of the 
dispute, or by conducting an evidentiary hearing where necessary. 
Following a prompt evidentiary hearing by a magistrate, moreover, a 
prisoner litigant is entitled as a matter of right to a de novo hearing 
of his petition before a district judge upon the filing of specific and 
timely objections to the magistrate 1 s proposed findings of fact and 
conclusions of law." 

The proposal is now pending before the Senate Subcommittee on 
Improvements in Judicial Machinery. 

10. The staff of the newly formed Legal Services Corporation 
(P.L. 93-355, 88 Stat. 378) intends to put the matter of representation . ' . . , 
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of these changes would require action by Congress, they are 

not being addressed by the cO~littee at this time. 

T:r~e committee has g'iven primary attention to the d6-

velopment of a SEt of recommended procedures for uss in 

prisoner cases. Giving special attention only to prisoner 

cases is appropriate at this tirre for a numLer of reasons. 

(1) Volume. Prisoner rights cases occupy a 

significant r.-ercentage of tlie tinte of federal courts, 

particularly of the unite6 States district judges. 

The Administrative Office of th::-: united States 

Courts has been keeping statistics on prisoner 

cases for the past few years. "Civil rights" cases 

have tssn separately tabulated for the past four 

years. Those statistics show that state prisoner 

civil rights cases totalea 3,348 in the fiscal year 

ending June 3D, 1972; 4,174 in the fiscal year end-

ing June 3D, 1973; 5,236 in the fiscal year ending 

June 3D, 1974; ana 6,128 in the fiscal year ending 

June 30, 1975. 11 The numt·ers are large and continue 

in prisoner civil rights cases on an early agenda of the corporation. 
?ee letter from Carl Imlay, General Counsel of the Administrative 
Office of United States Courts, dated June 10, 1975. The American Bar 
Association has recommended that the Legal Service Corporation 
11 ••• assure that ci\ril legal services are made available no less to 
the poor in institutions than to other poor people. ll 17 Cr L 2419 (1975) 

11. For a discussion of the trend, see Kimball and Newman, 
Judicial Interventiol1 in Correctional Decisions: Threat and Response, 
14 Crime and Delinquency 1 (1968). 
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to increase. 12 The caseload is not only large 

numerically, Lut is also ciiffi;;ul t to hal1G.le, es-

pecially because the plaintiff is usually unrepre-

sented. As a consequence, a great deal of judge 

time and effort are devoteQ to the "weeding out" 

of the nonmeritorious cases. 13 Because of this, the 

best possible system for identifying the meritorious 

case must be developed. 

(2) Importance of the Indivi~ual Case. It is 

generally agreed that most prisoner rights cases are 

frivolous and ought to be dismisse~ under even the 

most liberal of definitions of frivolity. What to 

most people viQuld be a very insignificant matter 

becomes, because of the nature of prison life, a matter 

of real concern to the inmate. To have a United 

States district judge spending time on what, at best, 

would be a small claims court matter for the ordinary 

12. During the same period the number of federal prisoner cases 
(civil rights and mandamus, principally) were 1220 in 1972; 1519 in 
1973; 1447 in 1974; and 1766 in 1975. State habeas corpus cases showed 
a decrease: 7949 in 1972; 7784 in 1973; 7626 in 1974: but 7843 in 1975. 
The figures may be somewhat distorted by factors such as the bringing 
of federal prisoner complaint cases as habeas corpus in order to allow 
for the appointment of counsel under the Criminal Justice Act. 

13. ~ee Bailey, The Realities of Prisoners' Cases under 
42 U.S.C. § 1983: A Statistical Survey in the Northern District of 
Illinois, 6 Loyola U. 1.J. 527 (1975). The study shows that some 
judges spend little time on 1983 cases, usually dismissing the case on 
the basis of the inmate's complaint. Other judges give more time and 
require responsive pleadings and make findings of fact and conclusions 
of law. 
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citizen, seems inappropriate given the small size of 

the federal judiciary. For this reason, son~ have 

urged drastic limitations on the access to federal 

court by the prisoner-litigant. However, there is 

~nother characteristic of the prisoner rights case 

that makes drastic lirnitation difficult to accept. 

Although a high percentage of the claims are indeed 

frivolous, there are many that r,aise constitutional 

issues of great difficulty and of great importance. 

These seem, to most, to clearly merit the attention 

of the federal judiciary.14 Federal jUQge attention 

to these issues over the course of the past decade 

has had a profound effect on prison management and on 

prison life. Viewed in this perspective, the prisoner 

rights cases clearly have in the aggregate, great sig-

nificance both for the individual inmate and for the 

correctional system generally. 

(3) Difficulty in Handling the Prisoner Rights Case. 

It is difficult, in practice, to handle the prisoner 

rights case because most are brought by the inmate 

14. See Doyle, The Court's Responsibility to the Inmate Litigant, 
56 Judicature 406 (1973), in which Judge Doyle says in part: "It 
seems eminently just that the courts' response to suits under § 1983 by 
unrepresented prisoners should be no less and no more painstaking, 
searching, and respectful of the litigants than their response to 
other constitutional litigation." Supra, at 411. 
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15 himself without J:enefit of counsel; most contain 

a large variety of allesations that are difficult 

to separate and to evaluate; and cormnonly the allega.-

tions are containeQ in a long, difficult to read, 

handwri tten letter from the inrr.ate. In current 

practice, initial resfonsiLility for IIdeciphering" 

the allegations is given usually to a law clerk or, 

in SO[(.e districts, to a more specialized writ or 

pro se clerk. 

There are other co~plexities. Where witnesses 

are required, they are often other inmates who n,ust 

be transported to the court, creating both financial 

costs and, in some cases, serious security risks. 

( 4) Direct Access to Federal Courts. In the 

area of federal review of state convictions, through 

habeas corpus, the trend has been in the airection 

of greater reliance upon state courts. This has 

15. The adverse effect that the absence of counsel has upon the 
handling of 42 U.S.C. § 1983 cases is discussed in a Report of the 
Committee on Federal Courts of the Association of the Bar of the City 
of New York (1974). The committee recommends the appointment of 
counsel at an early stage of every pro se prisoner 1983 case. 

The Comptroller General of the United States has held that exist­
ing legislation (18 U.S.C. § 3006A; 39 Compo Gen. 133) does not provide 
for the appointment and compensation of counsel in 42 U.S.C. § 1983 
cases. The opinion of February 28, 1974, rejects the argument of 
the Department of Justice that 1983 cases are similar to 2254 habeas 
cases and therefore should be treated the same with respect to right 
to counsel. 

"

.'.>" t , 
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been done without limiting the inmates' right to 

ultimate review in federal court. The result has 

been apparently a greater responsiveness on the part 

of state courts and a corresponding reduction in 

the burden imposed upon the federal court syste~. 

Even if the case does ultimately end up in a 

federal district court, the task is simplified by 

the fact that the issues have been definea ana 

dealt with a~ the state court level. 

No comparable trend has taken place in pri-

soner cases brought under 42 U.S.C. § 1983. The 

prisoner can go directly into federal court with-

out first exhausting state administrative or 

judicial remedies. The United States Supreme Court 

has held a numLer of times that there is no require­

ment of exhaustion of state reme5ies. 16 This 

16. ~ee Comment, Exhaustion of S tate Administrative Remedies in 
Section 1983 Cases, 41 U. Chi. L. Rev. 537 (1974); P. Bator..IT al., 
Hart and Wechsler's The Federal Courts and the Federal System 983-985 
(2d ed. 1973); D. Currie, Federal Courts 686-692 (2d ed. 1975); 
Comment, 42 U.S.C. § 1983 Prisoner Petitions - Exhaustion of State 
Administrative Remedies, 28 Ark. L.R. 479 (1975); McCray v. Burrell, 
516 F.2d 357 (4th Cir. 1975) cert.granted 44 L.W. 3072 (1975). 

In holding that "there is no requirement that a state prisoner 
exhaust his administrative remedies, the Supreme Court has not in­
dicated in any detail the reasons for this conclusion. There has not 
been, for example, any explanation of: 

(1) why is there a different standard for federal prisoners who, 
some courts have held, do have to exhaust their administrative remedies 
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bypassing of state processes has led some state 

judicial officials to urge that all prison matters 

be turned over to f8deral courts, a position that 

fl t h · b' .. t' 1 7 I h . re ec s t elr 0 ~lOUS lrrlta lon ana t at tenas 

to further complicate the task of federal judicial 

adrninistration. 

and state prisoners who do not? See P. Bator et~., hart and Wechsler 1 s 
The Federal Courts and the Federal System (2d ed. 1973) at 985 quoting 
Kenneth Davis: "Because the l'IcNeese opinion fails even to consider 
such questions as these, it seems much more in the nature of judicial 
fiat than a reasoned analysis of the problem.. . [K. Davis, Admin-
istrative Law Treatise § 20.01 at 646 (1970)]." 

(2) \vhy is there a difference between prisoner complaints brought 
under 42 U.S.C. § 2254 and those brought under 42 U.S.C. § 1983? See 
h. Friendly, Federal Jurisdiction: A General View 101-103 (1973). 
Judge Friendly would require exhaustion of both state administrative 
and judicial remedies in prisoner 1983 cases, arguing that to do so is 
reasonable given the special nature of prisoner cases. It is true that 
state judicial action in 1983 cases is res judicata. See,~., Spence v. 
Latting, 512 F.2d 93 (10th Cir. 1975); Davis v. Towe, 379 F. Supp. 536 
(E.D.Va. 1974); Note, Constitutional Law--Civil Rights--Section 1983--
Res Judicata/Collateral Estoppel, 1974 Wis. L. Rev. 1180 (1974). If this i 
the major reason for the different treatment, a change in the applica­
bility of res judicata can be made by statute if necessary. 

(3) why \vould it not be wise to give state correctional agencies a 
first opportunity to reconsider and perhaps change their administrative 
rules? _~ee P. Bator .§..t a1., hart and Wechsler's The Federal Courts and 
the Federal System (2d ed. 1973), at 985, _citi~8. McKart v. United States, 
395 U.S. 185 (1969). 

(4) \vhy is there no requirement that readily available administra­
tive remedies be exhausted as a prerequisite to a finding that there has 
been a denial of civil rights and that there is therefore a case and 
controv~rsy? See D. Currie, Federal Courts (2d ed. 1975) at 688: 
"But do you really want a prisoner to be able to get a federal-court 
order against his guard without bothering to ask the warden to correct 
the problem?" 

17. See Aldisert, su~ra note 6, at 581 n.105. 
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The Use of Administrative Grievance Procedures 

However much judicial procedures are iraproved, 

reliance on federal courts to rL.solve . ~ prlsoner grievances 

will remain less than satisfactory. 

A recent study by the Center for Correctional Jus­

tice reported: 

(T]he length of time and the resources required 
to pursue a case through the courts, the continued 
reluc~ance of.judges to deal with the problems 
that d.O not rlse to constitutional dim.ensions 
and t~e.dif~icu~ty of enforcing court orders in 
:~o~ea l~StltutlO~S all have led to growing 
Qlslll~slonffient.wlth the judicial process as 
th~ prlmarY1Kehlcle for resolving prisoners' 
grlevarlces. 

In a 1970 speech to the National Association of 

Attorneys General, Chief Justice Warren E. Burger 

ot·served: 

What we n~ed is to ~upplement (judicial actions] 
with flexlble, sen~l~le working mechanisms adapted 
to the modern condltlons of overcrowded and 
under~taffed pr~sons . . . a simple and workable 
proced.ure by Wl:11Ch every person in confinement who 
has r or who "tlunks he has, a grievance or complaint 
can be hearCl prorr~ptly, fairly and fully.19 

18. J: Michael Keating, Jr., et al., Seen But Not heard: A 
Survey of Grlevance Mechanisms in Juvenile Correctional Institutions 
4 (Center for Correctional Justice, 1975) (hereafter cited as Keating-­
Seen But Not Heaid]. See also Gamble v. Estelle, 516 F.2d 937 
(5th Cir: ~975) ~t 940: "While the bench has time and again suggested 
that admlnlstratlve procedures be established to handle complaints 
... the response from the States has been minimal. As a result, we 
are obliged to hear and decide such cases under somewhat broad consti­
tutional principles." 

19. Washington, D.C., February 8, 1970. 
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Increasingly, correctional departments throughout the 

country are adopting inmate grievance proceaures. 20 

usually the procedure affords the inmate an opportunity 

to present his grievance in writing, to have it decided, 

and to be informed in writing of the decision reacliec.. 

Typically an opportunity is provided. to appeal tIle insti­

tutional decision if t~e inmate is dissatisfie6 Wl~~ it. 

Bxisting grievance procLdures 6iffer widely in some 

important respects. There are differences in the tin~e 

li~its within which the administrative process must reach 

a final decision. There are also differences in the alloca-

tion of responsibility for deciding whether a grievance has 

merit. Some commenJ.:.ato:ts urge. that the decision-making 

process incluae input from both inmates ancl persons out­

siue the correctional system. Otllers urge that it is more 

realistic to ask correctional personnel to make the decis­

ions because to do so will make the process wore acceptable 

to those responsible for the running of correctional insti­

tutions and will make the process more likely to result 

in policy change where grievances demonstrate that change 

20. See the excellent study of current inmate grievance pro­
cedures in ~-Michael Keating, Jr., ~t al., Toward a Greater Measure 
of Justice: Grievance Mechanisms in Correctional Institutions (Cen­
ter for Co·rrectional Justice, May 1975). See also Lesnick, Grievance 
Procedures in Federal Prisons: Practices and Proposals, 123 U. Fa. 
L. Rev. 1 (1974). (This is a thoughtful analysis of the problem and 
various ways of responding. It is a particularly helpful presentation 

I. 
i 
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. . t'l 21 
lS deslra0 e. At the present, this is an issue that 

renlains unresolvcQ. Most existing grievance procedures 

leave decision-making respollsiLility to correctional offi­

cials, totally or in large part. 

The apparent result of the adoption of grievance pro­

ce6ures has been encouraging. A significant percentag~ of 

the grievances ale resolved at t~8 institutional level; 

and an aduitional percentage, again significant in number, 

22 also are resolved at the administrative appeals level. 

of the argument that ccrrectional administrators ought to be involved 
in the grievance procedure if the procedure is to result in reevaluation 
of current correctional policies.) 

There is increasingly adequate literature. Some of the recent and 
best include: Monograph, Inmate Grievance Procedures, South Carolina 
Department of Corrections (1973); Prison Grievance Procedures, 
Special Report of the National Association of Attorneys General 
(May ,~, 1974); I\.eating--Seen But Not heard, ~ note 18; Goldfarb 
and Siliger, Redressing Prisoners' Grievances, 39 Ceo. Wash. 1. Rev. 175 
(1970); Singer ami Keating, Prisoner Grievance Mechanisms, 19 Crime and 
Delinquency 367 (1973); Ombudsman/Grievance Mechanism Profiles--nos. 1-3: 
The Minnesota Correctional Ombudsman (1973), South Carolina Correctional 
Ombud~mdn (April 1974), lYIaryland Inmate Grievance Commission (August 1974) 
(ABA Resource Center on Correctional Law and Legal Services); Vincent 
o 'Leary .!'~., Peaceful Resolution of Prison Conflict (National Council 
on Crime'ana Delinquency, 1973; this contains a very helpful analysis 
of the shortcomings of infor~mal methods of resolving inmate grievances. 
It also explores in a helpful way the possibility of applying labor 
mediation and arbitration procedures to the resolution of inmate 
grievances.); se~ies of articles in Corrections Magazine (vol. 1, 
January/February 1975). For a aescription of the use of Department of 
Justice mediation in prison disputes, see 17 Cr L 2466 (Sept. 3,1975). 

21. Lesnick, Grievance Procedures in Federal Prisons: Practices 
and Proposals, 123 U. Pa. L. Rev. 1 (1974). 

22. One of the arguments in favor of a requirement that state 
administrative procedures be first exhausted is that the federal judge 
would then have the benefit of such factual record as was made in the 
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In some jurisdictions, exhaustion of ttrE: aaministrative 

grievance procedure Lefore going into federal court is 

common. Enowledgeable lawyers urge clients to do so for 

two reasons. First, the grievance procedure may satis-

factorily resolve the questi~n. Secondly, resorting to 

the grievance procE::dure first avoids the risk tLai: thE:: 

issue may arisE:: in a later judicial proceeding. It is, 

for example, possible to argue that there is no depriva-

tion of civil rights under 42 u.S.C. § 1983 until readily 

availa1l~, prompt administrative recourSE: is tried. 23 

Though the argument may fail, it is easier for thE:: plain­

tiff's counsel if the issue is avoided altogether. 

course of the exhaustion of the grievance procedure. This hoped~for 
result has apparently not as yet occurred. Many federal judges have 
had such poor experience with administrative fact-finding in areas 
such as social security that they doubt that it is realistic to expect 
a grievance procedure to develop a fa.ctual record that will be helpful. 
On the other hand, such record would seem clearly better than the usual 
handwritten letter from an inmate. In any event this question is as 
yet unresolved. 

23. 8e~ Bonner v. Coughlin, 517 lr.2d 1311 (7th Cir. 1975), in 
which plaintiff prisoner based his claim under 42 U.S.C. § 1983 in part 
on the alleged negligence of the guards in leaving plaintiff's cell 
open and unguarded. Property, including a court transcript, was taken 
from the cell. In his majority opinion at 1320, Judge Stevens con­
cluded: "There is simply no need to provide a federal tort remedy for 
property damage caused by the negligence of state agents if a state 
remedy is not only adequate in theory but also readily available in 
practice. II 

In distinguishing this situation from the usual nonexhaustion re­
quirement situation, Judge Stevens said: "This is not to suggest that 
the plaintiff in a. § 1983 action must exhaust his state remedies before 
seeking federal relief. Rather, it seems to us that the availability 
of an adequate state remedy for a simple property damage claim avoids 
any constitutional violation." 517 F.2d at 1319. 
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It is the opinion of the cowff.ittee that effort 

sr.ould 18 mace to encourage the continued aevelcpment ty 

the states of adequate irm!ate grievance proceaures as a 

prefera11e procedure for handling a wide variety of fri­

saner complaints. 

Availability of Counsel 

Presently thE::re is no statutory authority for CorLl­

pensating counsel in 1983 cases. 24 Most federal judges do 

appoint counsel in some cases, but the appointrr,ent is 

either of a student from a law school clinic or program, 

The.state remedy involved in the Bonne~ case was presumably a 
tort act~on in an Illinois state court to recover damages caused by 
the negllgence of the guards. It is arguable that the same result 
should follow when a readily available, adequate administra.tive 
remedy can be used to obtain appropriate relief from an act.ion of 
a guard. 

The Bonner case is scheduled for an en bane reh8a~ing by the 
Seventh Circuit Court of Appeals. 

In Cravatt v. Fenton, --- F. Supp. --- (W.D.Wis., Aug., 1975), 
~udge Doyle held that the "ripeness" doctrine applied. He said: 

I hold ~h~t a petition for a.writ of habeas corpus [and presumably a 
1983 pet~t~on (ed.)] challeng~ng a specific condition of physical im­
prisonment is ripe and justiciable in a court only if at the time the 
petition is filed, the specific condition is actually being imposed 
upon the petitioner and if either of the following conditions are met: 
(1) the petition shows that the person or persons responsible for the 
imposition of the challenged condition are aware of the condition and 
have failed or refused to remove or modify it, or (2) the petition 
shows that petitioner}s attempts to make its existence known to the 
person or persons responsible for the imposition of the condition 
have been thwarted." 

24. Decision, the Comptroller General of the United States, 
file B-139703, Feb. 28, 1974. 
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or from a panel of lawyers who have agreeci to serve 

without compensation. 25 In either case, reliance on un-

compensated counsel is not totally satisfactory. 

Making compensated counsel available is urged on two 

quite different grounds. One is that the prisoner will 

te more adequately represented and will be more likely, 

therefore, to be successful in present.ing important consti-

tutional issues. Another is that counsel will te able to 

discourage frivolous cases, will more carefully limit ana 

defin~ the issues presented, and will present the case in a 

way that will make it easier for the juage to make a decis­

ion on the merits. 26 

25. For example, law students from the University of Pennsylvania 
and Temple University Lavl Schools represent indigent prisoners in 
1983 cases in the 1astern District of Pennsylvania; in the Western 
District of Wisconsin, the Corrections Legal Service Program, a pro­
ject funded with LEAA and state monies, handles about 10% of the 
1983 prisoner matters filed in that court; Judge Elmo hunter of the 
Western District of ~fissouri has arranged with the bar associations 
in his division to handle state prisoner cases on a no-fee basis. 

26. The Report of the Corrunittee on Federal Courts of the Asso­
ciation of the Bar of the City of New York (1974) at page 2 concludes: 
"there is substantial ground for concluding that the present system 
is not \.;rorking effectively on behalf of prisoners in one area of 
_~ro se litigation, namely civil actions brought by prisoners under 
42 U.S.C. § 1983 for alleged violations of their constitutional 
rights in matters relating to the conditions of their incarceration. 
The basic reason for this situation is the lack of counsel who would 
press these cases to a meaningful and prompt disposition." 

Availability of counsel apparently does serve to lessen the num­
ber of clearly frivolous law suits. ~ee Ault, Legal Aid for Inmates 
as an Approach to Grievance Resolution, 1 Resolution of Correctional 
Problems and Issues 28 (1975) at 32: "The claims of most inmates 
wishing to file an action before a Federal court under 42 U.S.C. § 1983 
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In places wh8re counsel is readily available, it 

does appear that cases are more aLly presented; SOInE. 

frivolous casc::s are "weeded out" and "shotgun ll allega-

tions are eliminated in favor of more specific, liffiited 

allegations. HOv:eT-er, experience is as yet too 

limited to make a definitive judgment. 

The Proposea Standarcis 

Because of the importance and the difficulty of 

prisoner cases, it seems otviously desirable to develop 

the most effective procedures possitle for the handling 

of prisoner cases. It is expected that these procedures will 

both improve the efficiency of the federal ju6iciary in 

the handling of prisoner cases and, at the saITte time, help 

ensure that meritorious cases are given the careful atten-

tion they deserve. Achieving these objectives will be 

particularly important when the new requirements of the 

"Speedy Trial Act of 1974,,27 go into effec·t. 

are nonmeritorious. Project attorneys spend a considerable amount of 
interviewing time listening to inmates who \vish to initiate such 
action. The attorneys have been successful in discouraging most 
frivolous suits. 1I The "Project" is a joint underta.king of the Georgia 
Department of Offender Rehabilitation and the Georgia Law School. 

The experience of the Prison Project of Florida Legal Services, Inc, 
has led its Director to conclude that prisoner cases should be handled 
by an organization like the Prison Project rather than by assignment 
of individual private attorneys, because it is difficult to travel 
to the prison and difficult, without experience, to differentiate ad­
equately between the meritorious and the frivolous prisoner complaint. 

27. 18 U.S.C. §§ 3161-3174 . 
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There follows a SEt of propos~d standaras that 

incorporate the best of existing proce~ures US8G by federal 

judges throughout the country. Putting theSE:: irt th8 form 

of "standard s 11 r&t.b.(O::t: t.ban rules or statutes has th8 ad-

vantage of flexibility and the advantage of making it 

possible to speedily change the standards where ExpErience 

demonstrates that further improvements can De made. Though 

they are in no sense tinding upon courts, the committee 

feels that the quality of thE:. recommended stanciards will 

result in their being used widely ]:y m8mbers cf the federal 

jUciiciary. 
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Standard.s 

1. CENTRALIZATION IN MULTIJUVGE COURTS. Eae.h muJ.;U.judge 

e.ouJt:t hav,[/1g a .6ub.o:tan:t<..o.i. e.Me1.oad on pWOl'1.eA e.ompl.a,[n.:U 

.6hou1.d ,[!L6.:tUute a. e.er1-tlLilized me;thod ofi p/1.oe.u.6,[ng .we.h 

e.ompl.a,[Y/M. 

(et) The Cl.e!Lk.I,~ 06Me.e,[11 mu£tijudge cf"L.o­

.t;Uw .6 hou1.d e.o I'/,fl,[deA ,the cl..dvMabi.LU:.lj 0 -6 hav,[ltg 

.t<.a..ttlj. 

(b) II'1. mLll-Ujudg e dMWc;C e.oU/t:t5, a .6:t[1..66 

law deAR 0f1. a magM:tJta:t.e ,flfwu1.d peAnOhm :the. ,[vu;Ua...e. 

.6CAeevU..l1g 06 pWOl1eA e.omplcu.Y/.:U. 

( c.l I 11 muJ.;U. j udg e e.o uJt:tc il M a .6 0 und 

managemervt p/tac;Ue.e (exe.ept whe/1.e the e.ouJt:t hM 

a .6)J ecJ..a.U1j M.o,[g ned j LLdg e fi 0/1. pw 0 n ma:t.te!L.6) that 

aU c(moY/./.) e.ommene.ed blj one. pWOl1eA be cW.6,[gnecl to 

the .6ame j udg e. 

commentary 

Standard 1 (a) recommends that responsitility for 

the intake of, correspondence relating to prisoner com-

plaints reside irr one person or group of persons in the 

office of the clerk of court. For simplicity such person 

or group is referred to as the "intake clerk." Because 

the prisoner~litigant is typically uneducated and tecause 
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his pleacting s 1 motions I triefs ( ana corresponcience are 

unsophisticate~ and often unintelligible, the intake of 

such mat~rials requires consideraLly ffiore judgment and 

lator than the intake of materials prepare~ by attorneys. 

By heavy exposure to prisoner litigation, the intakE:! 

clerk should handle the task more proficiently ana consis-

tently than woulci a large numter of aaministrative per-

sonnel, each handling only a snLall amount of the prisoner 

litigation. Among the intake clerk's functions are: to 

senG. conlplaint forms (see Stanc5.arc. 2) to inmates requesting 

them, to assure that the proper number of copies of the 

cOIr.plaint ana a forma paupE:ris affidavit (or filing fees) 

have been recE:ivec., to ascertain that the complaint form 

has been properly and leg iLly con:.pletecl, and to assign the 

case to a judge. 

Stalldaro. 1 (t) suggests the use of a staff law clerk 

or a Thagistrate to perform the initial screening of pri-

soner complaints. 

l>_ number of district courts presently assign the 

initial screening function to a magistrate. This is true 

in the central District of California. 
'i 
1 

In the Northern District of California a staff law 

clerk (an able and experienced lc:..wyer), referred to as the 
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"wri t clerk, ,: receives all prisoner complaints once the 

intake clerk is satisfied that they are in proper form. 

The staff law clerk's primary function is to ~etermine 

wf!ich complaints should be dismissed as "frivolous or 

malicious" within the meaning of 28 U.S.C. § 1915 (~) 

(see StandarD. 3) and to convey his recomrnendation to the 

judge. Because the staff la~ clerk's subject area is a 

narrow one, he is able to keep abreast of the rapidly 

changing field of prisoner law ana is atle to keep records 

ana to cevelop statistics on the nature ana volume of pri­

soner litigation. 28 

The standard leaves the choice between the use of a 

magistrate and the use of a special staff law clerk to the 

individual district court. The use of a staff law clerk 

in prisoner cases is the sutject of a current experiment 

conducted ty the Federal Juaicial Center. The oLjective 

of the E::xperirr,ent is to deterriline t_he effect that such a 

clerk can have upon the processing of prisoner cases. De­

pending upon the results of that experiment, n,ore Ctetailea 

recommendations may then be c..eveloped as to the use of 

a staff law clerk. 

28. The Southern District of New York also uses a staff law 
clerk to handle all pro se matters. The nature of his work is des­
cribed in Ziegler and Hermann, The Invisible Litigant: An Inside 
View of Pro Se Actions in the Federal Courts, 47 N.Y.U. L. Rev. 157 
(1972). 
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~here the nagistrates are usee to give initial 

consiaeration to a 1983 petition, it is important to try 

to ensure that the magistrates' time is not unnecessarily 

dissipatE.;Q. by giving exteno.ed attention to matters Khere 

tLe case law in tt~E: aistrict is clearly estatlished. and 

can 1::.e applied reaaily to the facts of the case. To avoid 

this, it is very important that the &istrict juuge or 

judges make very clear to tLe magistrate what their in­

Ciiviaual stanuarcs are so that the n,agistrate can effi-

ciently make a recommer.Gation as to vd:!ether the inmate's 

complaint does or does not haVE: merit. 

Fir.ally, in Standc..r6. 1 (c) the conmitteE. conmlenas 

the practice of assigning all actions commencec.. Lyon", 

prisoner to the same jUdge. Suel! a practicE: discourages 

judge-shopping and increases efficiency in processing 

rE.petitive complaints. 

2. COMPLAINT FORM. Eac.h cUJ.:,;tJUc.t c.ouJd havil'l.g a .6Ub.6,tcUL-

;Uo..1 c.a.6 e1.o(td on pwon.e/( c.omp£..aiH:U .6hou1.d pllomu.£..ga-te £cc.cU: 

ILtt£..M c(do p,ulLg a c.omp£..cUH-t tl oJUn -to be U.6 ed tl all a£..,t 19 g 3 ailio i1!., • 

A .6ugge..6ied c.omp.tcuYI-t nOll111 M iOtd-td in. AppencUx. A. IncUvidua£.. 

c.ou.l1.:t6 .6hou.£..d mai<.e modiMc.c(UDV1!.l 06 -the nOllnJ a!.l aiLe. appllopJUctte 

l' 
~ .. 

~ 
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commentary 

The recommended complaint form consists of an 

instruction page, the complaint form, and a forrtl f01: 

a forma pauperis affiaavit. The committee considered 

attaching to the instructions copies of pertinent stat~ 

utes, for example, 28 L.S.C:. § 1915 (which ];Jerrr,its the 

filing of actions in forma pauperis) i 42 u.S.C. § 19b3 

(wbich creates a cause of action for violations of 

federal rights); and 28 U.S.C. § 1343 (the jurisdictional 

basis for 42 U.S.C. § 1983). The commit·tee also con-

sidered including instructions describing the distinction 

in Preiser v. RodriguE.; z 29 between habeas corpus and § 1983. 

Each of these proposals was rejected, however, on the 

principle that the court's role should be confin86 to 

seeking facts from the inmate and should not include the 

offering of anything resemtling legal advice to the in-

mate. It was thought, for example, that any attempt to 

distill a rule from Preiser might not be entirely consis­

tent with suLEeguent decisions by higher courts and might 

therefore be misleading to the inmate. 

29. 411 U.S. 475 (1973). Se~ Bradford v. \oJ"eillstein, 
519 F.2d 728 (4th Cir. 1975), holding that a 1983 action is an 
appropriate way to review parole procedures where·there is no 
allegation that a change in procedures would necessarily change 
the date of release. Cert. granted 95 S. Ct. 2394 (1975). 
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The committee also considered arrlplifying the 

complaint forn~ to apprise the inmate of the various 

forras of relief ctvailaLle. This proposal was rej ected 

on the ground that the mention of the availability of 

money damages would encourage inmates to request this 

form of relief Even though it is rarely appropriate in 

actions commenced under 42 U.S.C. § 1983 t 

Because the complaint forrr. requires verification, 

it is recommended that local rule.s require verification 

of all pro se petitions and complaints, wI-lether commencea 

cy prisoners or others. The perjury sanction for false 

staterr.ents in pro se. pleadings is a reasonable substitute 

for the sanction imposed on attol:neys by R.ule 11, Fecieral 

Rules of Civil Procedure. 

District courts may wish to make certain changes in 

the complaint form to conform to local conditions and 

local rules. For example, the question IIDid you present 

tfie facts relating to your complaint in the state prison 

grievance procedure?1I shoulu be eliminateCi in districts 

where state prisons have no adequate, readily available 

grievance procedure. 

The cowmittee believes that asking the inmate 

whether he has used the grievance procedure is appro-

priate in states that have prison grievance procedures. 
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A series of brief, often per curiam, Supreme Court 

decisions 30 indicate that such procea~res need not be 

exhausted prior to the filing of a complaint under 

42 U.S.C. § 1983. 31 Nevertheless the committee felt that 

a question relating to grievancE procedures is appropriate 

Lecause it may alert the inmate to this nonjudicial ntethoG. 

of resolving his complaint and because the inmate may have 

used the grievance procedure anc the administrative. recore, 

if available, lliay be helpful to the federal court.32 

In some jurisdictions a sUPfly of the forms woul~ be 

n,aCie available at each corrE;ctional iEstitutioL wittin 

tte c..<.istrict. Doillg so has the advantage of not requir-

ing the inrrlate to Kri te for the forms and coes, to this 

extent, relieve the clerk's office of some of the cleri-

cal curden that othenvise falls on it. 

3. SUA SPONTE VISMISSAL. The. ci{.;5tJr.J..c;t C.OWl.;t',6 ae.uJ.J-i.oIL 

wh.e.,theA :to gILan;t le.ave. :to I::ILOc.e.e.d -i.n nOILmcL paupe.!U.J.J PUJi.J.JU.C(H:t :to 

28 U.S.C. § 1975 (al J.Jfwu.id mILa ,50.te.f.y alL -the e.COVLOm-tc. /.:J,tCULL6 on 

---3o.-blli;~~Di;on ~16 U-:-S:--954;95S:-Cr:-16 9iC197Sf;------
Carter v. Stanton, 405 U.S. 669, 671 (1972),; Wilwording v. Sy;enson, 
404 U.S. 249 (1971); houghton v. Shafer, 392 U.S. 639 (1968); 
King v. Smith, 392 U.S. 309 (1968); Damico v. California, 
389 U.S. ·416 (1967); Ncheese v. Board of Education, 373 U.S. 668 
(1963), Munroe v. Pape, 365 U.S. 167 (1961). 

31. See notes 5 and 16, _~~ra. 

32. See notes 5 and 16, ~. 
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.6houl..d c.oVL6"LdeJt the .6epan.ede qUe.6t"LOH, undeJt 28 U.S.C. § 1915 (d), 

whetheJt the c.omplaint ,!Jhou.e.d be ciJ.J.lw.6ed cu "-6.JL.<.voioU.6 OJL 

maLtuo lf..6 . " 16 the c.ouJLt deteJtm"Lne.6 tilat the c.onJpleurlZ .<..6 

.<.JLJLepcuw .. b.ty 6uv olou..6 on. maLtuoU.6, U .6 hou.e.d be ciJ.J.l nUll,::, I2.d 

without a66on.C1"LYl.9 the. p.tcuJtU.66 an oppoJLtunLty to cunend. 16 

the C.OIJ.!L-t de.:teJtn1A.Jle.6 .that the c.omplain): .<..66JL.<.voloU.6 on. maL{.­

UOU.6, but .thed .tiU.6 de6ec..t c.an be c.UJLed by conendmeJ1t, the c.OuJ1..t 

.6hou.e.d .<..6.6 ue an on.deJL to .6 how c.aU.6 e why the c.ompla.l.M .6 hou..td Hot 

be clMnUll,!J ed; .the on.deJt Mwu.e.d exp.e.a.<.n why the c.omplairlZ .<..6 

6JL.<.vo£.0U.6 on. mal.<.c.-lOU.6 and .6 iwuld c<1J!.ow the plaif!-U66 an 0 FP0n.­

twU;ty to n.e.6pond ana .to amend the c.omp.taiJlZ. 

commentary 

section 1915 (a) of title 28 permits the commence-' 

ment of a civil action without prepaym~nt of fees ana 

costs or security therefor ":Cy a person viho makes affida-

vit that he is unable to pay such costs or give security 

therefor II section 1915 (d) provides: 

The court may request an attorney to represent 
any such person unable to employ counsel and may 
dismiss the case if the allegation of poverty is 
untrue, or if satisfied that the action is frivo-
lous or malicious. 

Some cd~rts have blurred the distinction between 

subdivision (a) and subdivision (d) by approving the 

practice of denying leave. to proceed in forma pauperis 

a: ~ 
i~ ".,... 
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on the ground that the comflaint is frivolous or malicious. 33 

Tte practice observed by most courts34 is to consider only 

the petitioner's eco 't . . nomlC 5 atus ll1 rr,aking the decision 

whether to grant leave tc proceed in forma ~auFEris . Once 

leave has been granted, the court should consider whetliEr 

to dismiss pursuant to § 1915 (d). 

The COIT.ITti ttee recommends thc:.t thE decision whether 

to dismiss pursuant to § 1915 (d) be made prior to th& 

issuaEce of proceso:. I tl-. ' h ~ n illS way t.e defendant will be 

spared the expense and inconvenience of answering a frivo­

lous complaint. 35 

The committee recommenQ'~ dl' S"'lll' SSo.~l . tl _.' Wl 1 no OFpor-

tunity to respond when the complaint is irreparably 

.. 33. Reece v. State of Washington, 310 F.2d 139 (9t6 Cir. 1962)' 
Wrlght v. Rhay, 310 F.2d 687 (9th Cir. 1962), cert. denied, ' 
?73 U.S. 91~, (1963); Taylor v. Burke, 278 F. Supp. b68 (E.D. Wis. 1968)' 
\~~rtm~n v. Wlsc~nsin~ 510 F.2d 130 (7th Cir. 1975). In the Central ' 
~lstrlct of G~11f~rnla~ leave to proceed in forma pauperis is denied 
lf the complalnt lS uUlntelligible or filled with obscenities or if 
the claim is substantially the same as one which he has pending in 
the court. The case does not receive a docket number unless leave 
to proceed is granted under § 1915 (a). 

34. Brown v. Schneckloth, 421 F.2d 1402 (9th Cir.), cert. denied, 
400 U.S. 847 (1970); Cole v. Smith, 344 F.2d 721 (8th Gir. 1965)· 
Oug~ton v .. Unite~ States, 310 F.2d 803 (10th Cir. 1962); United States v. 
Radlo Statlon WE~R, 209 F.2d 105, 107 (7th Gir. 1953); Urbano v. 
Sondern, 41 F.R.D. 355 (D. Conn. 1966), aff'd 370 F.2d 13 14 (2 ) 
cert=-denied, 386 U.S. 1034 (1967). ---- ,cases ". 

35. But see Dear v. Rathje, 485 F.2d 558 (7th Gir. 1973), 
reaffirmed as to the requirement that the summons issue as in 
Wartman v. Wisconsin, 510 F.2d 130 (7th Gir. 1975). See also 
Nichols v. Schubert, 499 F.2d 946 (7th Cir. 1974). 
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frivolous or malicious. 36 If the defect in the complaint 

is reparable, the court should issue an order to show 

cause, perroit-Ling the plaintiff to responci ana. to amena., 

as specified in Standard 3. 37 If there are multiple de­

fendants, thE.; coItplaint should 1:.e dismissed as to those 

defendants against whom a frivolous or malicious cause 

of action is alleged and should 1:.e allowed to continue 

against the other defendants. In boraerline cases, the 

court should not disItiss, tut should let the case proceed 

and rulE.! on a sutsequent motion to disn~ss if one is 

presE.!nted. 38 

The meaning of the terms "frivolous" and "malicious" 

in § 1915 (d) is a qm:.stion of sUl:.stantive law and tLere-

fore beyond the scope of these procedures. BOv,'ever, 

attention is called. to the lansuage of the SupremE.:. Court 

in Anders v. California, stating that a con~laint is not 

frivolous if Bany of the legal points [are] arguaJ:le 

or.. th6ir merits.,,39 The content of thE.; terms "frivolous" 

36. See Worley v. California Department of Corrections, 432 
F.2d 769 (9th Cir. 1970). 

37. See Potter v. McCall, 433 F.2d 1087 (9th Cir. 1970). 
See also Hanson v. hay, 502 F.2d 728 (9th Cir. 1974), requlrlng th~ 
"district court to allow plaintiff to cure a defect in the complaint 
by amendment. 

38. See Urbano V. Sondern, 41 F.R.D. 355, 357 (D. Conn. 1966), 
aff'd 370~2d 13, 14 (2 cases), cer~~~nied, 386 [.S. 1034 (1967). 

39. 386 U.S. 738, 744 (1967) .. ~ee also Willian's v. Fielc, 
394 F.2d 329 (9th Cir. 1968); Jones v. Bales, 58 F.R.D. 453, 461-464 
(N.D. Ga. 1972), .aff'c!. 480 F.2d 805 (5th Cir. 1973). 

arid II nalicious II may also 1e influencE:Q b.1' the SUpreMo.: 

Court's aecision in haines v. Kerner,40 establishing 

relaxed stanaards for pro se pleadings. Reversing the 

district court's dismissal of a prisoner civil rights 

complaint, the court statea: 

[AJllega~ions such as those asserted by petitioner, 
however lnartfully pleaded, are sufficient to call 
for the opportunity to offer supporting evidence. 
W~ cannot say with assurance that unaer the allega­
tlons of the pro se cOIT,plaint t which we hold to 
~ess stringent standards than formal pleacu.ngs 
drafted l;y lavryers, it appears 'beyona doubt that 
the plaintiff can prove no set of facts in support 
of his claim which would entitle hiffi to relief. ,41 

4. USE OF MAGISTRATES. Cou.Jt.t6 l.l!toLu.d maRe. Il'ax,imum Fe./[.-

m,(,6l.l,cble. LL!.le. ob mag,0!J;tf1.cL-te6 bl IJJtOC.e.M,cl1g pJt..il.loVl.e/L cJ..v,ii. Jt..ighi~6 

C.M e6 • Su c.1t LL6 e6 ,c1lc.1.ude. cd le.cu.t .the. b ol1.ow,cllg : 

( a) e.n..t eJUng olLd elL/.) lLe.q uAJ-ung run e.l1cim e.n.t 0 b .til e. 

c.ompla;.v!.t . 

40. 404 u.s. 519 (1972). See also Dickinson v. Chief of Police, 
499 F.2d 336 (5th Cir. 1974). For illustrations of "frivolous claims" 
see Sparks v. Fuller, 506 F.2d 1238 (1st Cir. 1974). See also 
Ellinburg v. Lucas, 518 F.2d 1196 (2d Cir. 1975); Henderson v. Secre­
tary of Corrections, 518 F.2d 694 (10th Cir. 1975); Pitts v. Griffin, 
518 F.2d 72 (8th Cir. 1975); Gregory v. Wyse, 512 F.2d 378 (10th Cir. 
1975); McDonnell v. Wolff, 519 F.2d 1030 (8th Cir. 1975). For illus­
trations of nonfrivolous claims, ..s..ae Williams v. Vincent, 508 F. 2d 
541 (2d Cir. 1974); ~aynes v. Montague, 505 F.2d 977 (2d Cir. 1974); 
Goff v. Jones, 500 F.2d 395 (5th Cir. 1974); Hines v. Askew, 
514 F.2d 673 (5th Cir. 1975), a case listing the principal United 
States Supreme Court and Fifth Circuit cases dealing with the issue 
of when a dismissal is appropriate; Gamble v. Estelle, 516 F.2d 937 
(5th Cir. 1975); Bryan v. Worner, 516 F.2d 233 (3d Cir. 1975). 

41. 404 U.S. at 520. 
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(b) ddvun-trvtn.g -t11 LL'Iw.t C.CL6 ei) C,OUJ]../.) U. -6 fwu.td 

be appo,[n:ted an.d appo-tn,t),J19 c.oul1.-6 e.£.; 

(c.) e-6tabwh,Lng fuc.oveJtlj -6c.hedu.£.e.-6; 

(d) e.o nduc;UYLg pJte,t;U.o.l. e.o It6 eJLe.nc.e.-6 and 

Jtec.omme.nd,{.ng pJte,;t/1-ta£. olLde.M to the. j udg e; 

(e) olLdeJt-tng a -6peuc!l JtepQJ(;t 6Jtom de-tendant 

puM ua,nt to S,tal1daILd 5 ; 

(6) c.oI1duc.ting e.v-tde.n,t-tMlj heM,{.ng-6 cmd e.Vl-teJt­

blg plLopo-6ed 6-tnd-tng-6 06 6ac.t and c.onUM-tOM 06 taw. 

Con:men tary 

The law uefining the powers of magistrates is at 

present somewha,t ambiguous, particularly wi tL. regard to 

the authority of the magistrate to cono.uct an evidentiary 

.,. 42 
hearlng In a prlsoner case. 

Prior to the creation of the position of magistrate 

ty the 1968 Feaeral Kagistrates Act, the use of masters 

and other officers of the court was governeo by Rule 53, 

Feaeral Rules of Civil Procedure, and by a Supreme Court 

43 
decision construing that rule, La Buy v. Howes Leather Co. 

42. The pending legislative revision of the magistrates act 
would, if enacted, clarify the authority of the magistrates in pri­
soner cases. See note 9, _supra. 

43. 352 U.S. 249 (1957). For an analysis of Rule 53 (b) and 
the LaBuy case, see Comment, Masters and Hagistrates in the Federal 
Courts, 88 Earv. L. Rev. 779, 789-796 (1975). 

---------------------------" ----
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Subdivision (b) of Rule 53 provio.es that a "reference 

to a master shall te the exception and not the rUle. 1I 

SuLdivision (t) also perwits references in jury cases 

"only when tl;1e issues are complicated" ane.. in nonjury 

cases "only upon a shov1:ing that some exceptional condition 

requires it." (An exception is made in matters of accourrt 

and of difficult computation of damages.) Referring to 

Rule 53 (L), the La Buy court stated that 

congestion in itself is not such an exceptional 
circumstance as to warrant a referencE: to a master. 
If suc~ were the test, present congestion would 
IT,ake reference the rule rather than tLe exception. 44 

Thus, reading Rule 53 and La~ together poses a con-

siderable obstacle to the use of masters in prisoner cases. 

The portion of thE: Federal ~agistrates Act oefining 

the magistrate's powers, 28 L.S.C. § 636 (L), lists 

a~ong the duties of the magistrate: 

(1) service as a special master in an appropriate 
civil action, pursuant to the applicatle provisions 
of this title ano. the Federal Rules of Civil Pro­
ceGure. ., (2) assistance to a district juoge in 
the conduct of pretrial or piscovery proceeGings in 
civil or criminal actions ~ . 

Th~ act also permits district courts to establish local 

rules conferring upon magistrates "such additional 

44. 352 U.S. at 259. 
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ciuti€.s as arC:. not inconsistellt v.-i th tLe Constitution and 

laws of the united State,s. 1145 

'ILus, v.lhile the a(;t suLj ects the USE:. of n,agistrates 

as L1asters to the lirr,i tat ions imposed Ly Rule 53 (1) , it 

rr,ay pcrn:i t more Extensive USE; of magistrates t.y thE: claUSe 

permitting any duties cOEsistent with the feaeral laws ana 

Cons·ti tution. Moreover, by curing many of the shortcom-

ir.S1 s of the systerr~ of rr,asters which the LaBuy court reliE.Ct 

on in limiting the use of masters, tIlE; MagistratE..:s Act may 

have c.iluteG. the forcE; of thClt decision. 46 In any event 

it is clear ttat a magistrate can con~uct an eviaentiary 

hearing if toth parties consent.
47 

In Kingo v. ~eddin~,46 the Supreme Court held it 

tc te improper to delegate to a ffiagistrate the responsitility 

45. 28 U.S.C. § 636(b). 

46. however, see Conunent, Masters and Nagistrates in the Federal 
Courts, supra, where the conclusion is that proper reference under 
Rule 53 (b) are limited to "issues so esoteric as to be outside the 
range of ordinary judicial competence" and "administrative tasks." 
Should the Supreme Court revise Rule 53 (b), there could be greater 
authority to refer to a magistrate or a master. The only limitation 
would be that of the Constitution. See Comment, Masters and Nagis­
trates in the Federal Courts, supra at 780-789. 

47. See Masters and Magistrates in the Federal Courts, 
88 Harv. L. Rev. at 796 n. 113. See also Comment, An Adjudicative 
Role for Federal Magistrates in Civil Cases, 40 U. Chi. L. Rev. 587 
(1973) . 

48. 418 U.S. 461 (1974). 
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of conducting an evidentiary hearing in a hateas cor~us 

case. The court based its decision largely upon the 

ground that the Magistrates Act49 provideG eXfrE.ssly 

that the magistrate IS rer::ort ana recormnendations KE:rE: to 

relate to "w):-.ether there should 1:.e a hearing. II =,0 ThE.. 

court said: 

~e c~nclude that, since § 2243 requires that 
the Dlstrlct Judge personally hold evidentiary 
hearings in federal habeas corpus cases, Local 
Rule 16, insofar as it auttorizes the full-time 
Magistrate to hold hearings, is invalia Lecause 
it is II inconsistent with the. . lavis of the 
United Stat.es" under § 636(1.:).11 [emphasis au.dea]51 

Because § 636 (1::) is limi tee, to "preliminary reviey, 

of applications for posttrial relief" it is arguable 

that the limitations of § 636 (1::) do net apply to civil 

rights actions conw.enced uncer § 1983. 

Recently, in Camr-1:.ell v. l~r:i ted StatE::S Cistri.ct Court 

for the Northern District of California, 52 the l\ir.tL Cireui t 

Court of Appeals held 

that a magistrate is authorized to preside at an 
evidentiary hearing on a motion to suppress evi­
dence and is authorize~ to rrake proposed findings 
of fact, conclusions of law ana a proposea order 
after a hearing on a motion to supress . 
[TJhe district court must [~~wever] make the final 
adjudication on the motion. 

49. 28 U.S.C. § 636 (b)(3). 

50. 418 U.S. 461 (1974). 

51. 418 U.S. at 472. 

52. 501 F.2d 196 (9th Cir. 1974), as amended 8/15/74, 
!ehearing and rehearing en banc denied 9/26/74. 

53. 501 F.2d at 206. 
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This post-v-iingo case supports the recommenclation 

n~de in 4 (f) of this standard that the magistrate con-

duct evidentiary hearings and make proposed findings of 

fact ana conclusions of law. 54 

]I_s a final point, the corrlT~i ttee intends no inconsis-' 

tency in calling for the use of a staff law clerk or 

masistrate to perfornl initial screening in Standard 1 and 

the other uses of the magistrate as detailed in this 

Standard. The'use of the staff law clerk is currently 

being investigated ~y the Feaeral Jutiicial Center and a 

final comment as to tLe utility of that position must 

wai t until the conclusion of that study. '1'11e emphasis 

of these tvm stanc1ards is the use of other means and 

procedures to handle th~ processing of the cases and to 

save on judge time w~ere permissiLle. 

5. SPECIAL REPORT FROM VEFENVANT. IV!. ot~deJt. .:to 

clMc.oveJt. .:the. de.ne.l'l.daVL.:t'.6 Ve!l.6,tOV!. 06 .:the. 6aao cmd ,tV!. 

54. The Standard does not indicate whether it is necessary 
to have a de novo review of the magistrate's findings or whether 
the review-;hould be that applicable to a district court's handling 
of a recommendation from a master appointed under civil Rule 53. 
Rule 53 (e)(2) provides: "In an action to be tried without a jury 
the court shall accept the master's finding of fact unless clearly 
erroneous." 

The Judicial ConferenCe has recommended that there be a right 
to a de novo review before the district court. See note 9, supra. 
The Senate Committee on Improvements in Judicial Machinery will 
apparently recommend that the district judge be given discretion to 
decide whether to grant a de novo review. 
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M.deJt. .:to e.nc.oWLage. ou.:t-06-c.owl..:t .6 ~We.me.VL.:t, .:the. magM,tJta.:te. 

Oft.. c.ouJr;t .6 fw Ll.td , A.n appft..o pfLia.:Ce. c.a.6 e.6, e.l'l;teJt. a .6 pe.wti. 

oft..deJt. ft..e.q~ng .:the. de.-6 e.V!.dall.:t ;to A.V!.ve..ouga.:te. .:the. c.cwe. 

and ,to ft..e.poJt...:t .:the. ft..e..otJ:t,5 06 fU,,5 ,tV!.ve..ouga;t,{.OYl ,to .:the. 

c.oWL.:t. A .6ugge..o.:te.d 60fLm 60ft.. an Oft..de.Jt.. Re.q~V!.g Spe.c.ia.t 

Re.poJt:t M nound A.1'l Appe.vl.d,{.x. b. 

Comrr~entary 

The 0bjectiv~ of the special repo~t is to give the 

court the benefit of detailed factual information that 

may be necessary to decide a case involving a constitu­

tional challenge to an important, complicated correctional 

practice, particularly one that affects more than the 

single inmate who has filed the 1983 action. 

In harawick v. Ault,55 the Court of Appeals for the 

Fifth Circuit suggested the use of the special report, 

citing its advantages: 

if uti~iz~d, they should serve the useful functions 
of notlf~lng the responsible state officials of 
the prec~se ~ature of the prisoner's grievance and 
encouraglng lnformal settlement of it, or, at the 
~east! of encouraging the~ to give the matter their 
In@edlate attention so that the case may expeditiously 
1e shaped for adjudication. 56 

The use of the special report originated with 

Judge Vincent p. Biunno of New Jersey. He reports that 

he has several objectives in mind: 

55. 517 F.2d 295 (5th Cir. 1975). 

56. 517 F.2d at 298. 



- 42 -

(1) The special report gives the stat~ an initial 

opportunity to rem8dy the allegedly defective f;ractice 

and probably thus ~oot the case. 

(2) The special report can facilitate case manage-

ment i~ several ways: 

(a) It enables t~e court to consolidate 

related cases (challenging the same ac1nlinistrativE:: 

practicE:s) . 

(b) It improves the quality of tl-LE.. information 

availablE: to the court. Usually neither the pro se 

petition, the answer, nor a I[lotion for S1..UTiIT;ary 

judgment gives the court tLE.:' desi:r.ed information 

especially if the challenge is to an important 

correctional practice affecting a large numLer of 

inmates. 

( c) If the case goes to trial, the court has 

useful information upon which to prepare for pretrial 

and trial proceedings. 

(3) The special report is a useful alternative to, 

or supplement with, the tra~itional methods of discovery 

because: 

(a) Traditional discovery is usually limited 

to the facts relating to the indivi&ual petitioner 

while the issue may have troader implications for 

other inmates and the correctional system generally. 
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(b) Traditional discovery techniques do not 

work very well with a pro se petitioner. 

(c) The special repor~ in a complicated case, 

is less costly. 

In New Jersey, the court requires the special re­

port to be filed with the defendant's answer. No motions 

can be filed until the special report has been sutmitted. 

The special report should te used selectively. It 

is not helpful in screening out the frivolous caSE:. How 

helpful the special report will 1e depends upon the al:.ili ty 

of the judge to "ask the right questions" and tltus to 

efficiently get the information needed to deal with the 

particular issue or issues involved in the litigaticn. 

In cases requiring a prompt decision, the court should 

require a prompt response to the order. Generally., however, 

the court should allow a generous areount of timE: to enatle 

the defendant to conduct a tlwrough an~ careful investi-

gation. 

The use of the special report is undergoing continu-

ing study by the Federal Judicial Center. As experience 

develops, it will Le possitle to reevaluate th8 usefulness 

of the special report and to further refine the criteria 

governing its use. 
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APPE.NDI1~ p, 

Instructions for Filing Complaint by Prisoners 
under the Civil Rights Act, 42 U.S.C. § 1983 

This packet includes four copies of a complaint form and two 
copies of a forma pauperis petition. To start an action you must 
file an original and one copy of your complaint for each defendant 
you name and one copy for the court. For exampl e, if yOu namet\'io 
defendants you must file the original and three copies of the com­
plaint. You should also keep an additional copy of the complaint 
for your own records. All copies of the complaint must be identical 
to the original. 

The clerk will not file your complaint unl~ss it conforms to 
these instructions and to these forms. 

Your complaint must be legibly handwritten or typewritten. 
The plaintiff or plaintiffs must sign and swear to the complaint. 
If you need additional space to answer a question, you may use the 
reverse side of the form or an additional blank page. 

Your complaint can be brought in this court only if one or 
more of the named defendants is located within this district. Fur­
ther, it is necessary for you to file a separate compla'lnt for .each 
claim that you have unless they are all related to the same incident 
or issue. 

In order for this complaint to be filed, it must be accompan­
ied by the filing fee of $15. In adaition, the united States Marshal 
will require you to pay the cost of serving the complaint on each of 
the defendants. 

If you are unable to pay the filing fee and service costs for 
this action, you may petition the court to preceed in forma pauperis. 
Two blank petitions for this purpose are included in this packet. 
One copy should be filed with your complaint; the other copy is for 
your records. After filling in the petition, you must have it notar­
ized by a notary public or other officer authorized to administer 
an oath. 

You will note that you are required to give facts. THIS 
COMPLAINT SHOULD NOT CONTAIN LEGAL ARGUMENTS OR CITATIONS. 

When these forms are completed, mail the original and the 
copies to the Clerk of the United States District Court for the 

(local court should insert appropriate address here) 
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1983 Form 

FORr~ ,TO BE USEfJ BY PRISONERS IN FILING A COtl,PLAIIH 
U~DER THE CIVIL RIGHTS ACT, 42 U.S.C. § 1983 

[Enter above the full name of the 
plaintiff or plaintiffs in this 
action.] 

v. 

[Enter above the full name of the 
defendant or defendants in this 
action.] 

I. Previous Lawsuits 

In the United States Uistrict Court 

For ---------------------------

A. Have.you ~egun other lawsuits in state or federal court 
dealln~ wlth th~ same facts involved in this action or 
otherWlse relatlng to your imprisonment? 

Yes [] No [ ] 

B. If your answer' to A is yes, describe each lawsuit in the 
space b~l?w. (If th~re is more than one lawsuit, describe 
the addltlona~ lawsults on another piece of paper, using 
the same outllne.) 
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1. Parties to this previous lawsuit 

2. 

3. 

4. 

5. 

Plaintiffs: ______ ~---------------------------

Defendants: __________________ _ 

Court [if federal court, name the district; if state 
court, name the county]: 

Docket number: 

Name of judge to \lJhom case was assigned: 

Disposition [for example: Was the case dismissed? 
Was it appealed? Is it still pending?]: -------

6. Approximate date of filing lawsuit: 

7. Approximate date of disposition: 

I I. Pl ace of Present Confi nement: 

A. Is there a prisoner grievance procedure in this institution? 

Yes l] No [ ] 

B. Did you present the facts relating to your complaint in the 
state prisoner grievance procedure? 

Yes [ ] No [ ] 

c. If your answer is YES: 

1. What steps di d you take? ______________________ _ 

2. What was the result? __________ ---''--___ _ 

~ 
I 
j 

I 
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D. If your answer is NO, explain why not: __________ _ 

II 1. Pa rti es 

[In item A below, place your name in the first blank and place 
your present address in the second blank. Do the same for 
additional plaintiffs, if any.] 

A. Name of plaintiff _________________ _ 

Address -------------------------
[In item B below, place the full name of the defendant in the 
first blank, his official position in the second blank, and his 
place of employment in the third blank. Use iteni C for the names, 
positions, and places of employment of any additional defendants.] 

B. Defendant _______________ is employed as _____ _ 

______________ at _________________ __ 

C. Additional Defendants: 

IV. Statement of Claim 

State here as briefly as possible the facts of your case. 
Describe how each defendant is involved. Include also the 
names of other persons involved, dates, and places. Do not 
give any legal arguments or cite any cases or statutes. If 
you intend to allege a number of related claims, number and 
set forth each claim in a separate paragraph. [Use as much 
space as you need: Attach extra sheet if necessary. ] 
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V. Rel i ef 

State briefly exactly what you want the court to do for you. 

llfake no legal arguments. Cite no cases or statutes. 

1 
:.J 

~} 
il 
'I 

J 
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Signed this ____ day of _________ , 19 _ 

VERIFICATION 

State of -------------
County of __________ _ 

[Signature of plaintiff 
or plaintiffs] 

--------;-,;---:--.--:----;-__ -=--,--.,.-~..,..., be i n g firs t d u 1 y s wo rn, un de r 
oath, says: that he is the plaintiff in this action and knows the 
content of the above complaint; that it is true of his own knowledge, 
except as to those matters that are stated in it on his information 
and belief, and as to those matters he believes them to be true. 

[Signature of affiant-plaintiff] 

Subscribed and sworn to before 

me this ____ day of _______ _ 

19 ---

[Notary Public or other person authorized 
by la'fJ to administer an oath] 



(Petitioner) 

v. 

(Respondent(s)) 

0:("1 
JV 

[Insert appropriate court] 

AFFIDAVIT IN SUPPORT 
OF RI:QUI:ST 
TO PROCEED 

IN FORtllA P~UPERIS 

I, , being first duly sworn, depose and 
say that I am the petitioner in the above entitled case; that in support of 
my motion to proceed without being required to prepay fees, costs or give 
security therefor, I state that because of my poverty I am unable to pay 
the costs of said proceeding or to give security therefor; that I believe 
I am entitled to redress. 

I furthel' swear that tile responses which r have made to questions and 
instructions below are true. 

1. 

2. 

3. 

Are you presently employed? Yes No __ 

a. If the answer is yes, state the amount of your salary or wages 
per montll, and give the name and address of your employer. 

b. If the answer is no, state the date of last employment and the amount 
of the salary and wages per month which you received. 

Have you received within the past twelve months any money from any of 
the following sources? 

a. 
b. 
c. 
d. 
e. 

Business, profession or form of self-employment? Yes __ No __ 
Rent payments, interest or dividends? Yes --;---:::- No __ 
Pensions, annuities or life insurance payments? Yes __ No __ 
Gifts or inheritances? Yes No --Any other sources? Yes No --

If the answer to any of the above is yes, describe each source of 
money and state the amount received from each during the past twelve 
months. 

Do you own any cash, or do you have money in a checking or savings 
account? Yes No __ (Include any funds in prison accounts) 

If the answer is yes, state the total value of the items owned. 

.~ (! 
J 

, i , . :; 

- 51 -

4·. Do you own any real estat~, stocks, bonds, notes, automobiles, or other 
valua~le property (excludlng ordinary household furnishings and 
clothlng)? Yes __ No 

5. 

--

If the answer is yes, descrl' be the property· and t t 't ' value. s a e 1 s approxHtlate 

Lis~ the,persons who are dependent upon you for support, state your re­
latl0nshlP.to those persons, and indicate how much you contribute 
toward thelr support. 

I understand that a. false statement or answer to any questions in this 
affidavit will subject me to penalties for perjury. 

(Petitioner's signature) 

State of ----------------------
County (Ci ty) of 

-----------------

·---71\f;;-;:;:;;::;~rr'i"'i"::_.r::;_:;:T.?"?",,_--------' be i n g fi rs t d u 1 y swo rn (Name of Plaintiff) 

under oath, presents that he has read and subscribed to the above and 

states that the information therein is true and correct. 

Subscribed and sworn to before me this 

Signature of Plaintiff 
(Required as to each 

plaintiff) 

______ day of _______ , 19 __ 

Notary Public or other 
person authorized to 
adminis~r an oath 
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Certificate 

I hereby certify that the plaintiff herein has the sum 

$ on account to hi s credi t at the ________ _ of . ____ _ 

institution where he is confined. I further certify that plaintiff 

likewise has the following securities to his credit according to 

the records of saia _______________ institution: 

Authorized Officer of 
Institution 

i 
. i , 1 
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APP:t.NDI};. 1::1 

Order Requiring Sfecial Report 

It appearing to the court that a complaint has teen 

fileu under 42 U.S.C. § 1983, claiming a violation of civil 

rights Ly a person serving a custodial sentence in an 

institution of the state of 
i anci --------------------------

It appearing that proper ana effective judicial 

processing of the claim cannot 1:..e achieved without 

adaitional information from officials responsitle for 

the operation of the appropriate custodial institution, 

It is, on this day of 

1975, ORDERE.D: 

(1) The answer to the complaint, including the report 

herein required, shall te filed no later than 

aays from the date hereof. 

(2) No answer or motions aadressed to the complaint 

shall Le filed until the steps set forth in this 

order shall have been taken and completed. 

iJ (3) Officials responsible for the operation of the 
,1 

;] 
;1 

j 
If! 

II) 
t 
~. 

appropriate custodial institution are directed 

l 

! 
I­
t 
j 

! 

I 



- 54 -

to undertake a review of the sutject matter of the 

com}Jlaint 

(a) to ascertain the facts and circumstances; 

(~) to consider whether any action can and shoula 

be taken by the institution or other appropriate 

officials to resolve the subject mattsr of the 

com}Jlaint; and 

(c) to determine whether other like complaints, 

whether pending in this court or elsewhere, 

are related to this complaint and should be 

tai<..en up and considered together. 

(4) In the conduct of the review, a written report shall 

be compiled and filed with the court. F.uthorization 

is granted to interview all witnesses including the 

plaintiff and appropriate officers of the institution. 

Wherever appropriate, medical or psychiatric.examina-

tions shall be made and included in the written 

report. 

(5) All reports made in the course of the review shall 

be attached to and filed with defendant's answer 

to the complaint. 

(6) The answer shall restate in separate paragraphs the 

allegations of the complaint. Each restated 

I 
: 1 
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paragraph shall 1e followe~ by defendant's 

answer thereto. 

(7) A copy of this order shall be transmitted to the 

plaintiff by the clerk forthwith. 

r 
i 
i 
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FROM: Judge Ruggero J. A~disert 

StEJlC1: Tentative Report on Recommended Procedures for handling 
Prisuner Civil Rights Cases in the Federal Courts 

I have the pleasure of forwarding to you the encloslo 
report. It contains thL recommendations of the Special Com­
miLtee of the Federal JUdicial Center created to su[gest ways 
of imprOVing the handling of prisoner civil rights cases in the 
felleral courts. 

As the report indicates, the recommenu.:ltions reflect sug­
gestions from a broad spectrum of the federal jUQiciary in response 
to an inquiry audressed to all federal judges; additional input ~ .. '. 
came from di scussions at numerous seminars at the Judicial Center .. 
and at various circuit jUdges' conferences. It is, ther~fore, 
accurate to say that the report reflects the collective experience 
of federal judges who are versea in the hanliling of prisoner civil 
rights cases. 

The report is labeled "tentative" because the committee is 
continuing its study of procedures. The Federal Judicial Center is 
conllucting a special research project to determine the value of 
additional resources including: the special t1 staff law clerk"; 
the model form for use in 1983 cases; the providing of counSel to 
prisoner petitioners/plaintiffs; and other possible procedural inno­
vations. As additional experience is acquired, appropriate changes 
will be made in the recommended procedures. Though tentative, the 
procedures contain valuable suggestions that ought to be considered 
by every federal judge who handles prisoner 1983 cases. 

The comrr,ittee recommended to the Chief Justice and the mem­
bers of the noard of the Federal Judicial Center that this report 
be circulated to every federal judge and to appropriate bar asso­
ciation groups and law school faculties. It is with their approval 
that this report is forwarded to you. The report was prepared in 
loose leaf form to facilitate changes and additions. This format 
also permits the inclusion of the report in a benchbook, thus en-
hrulcing its utility as a reference tool. 
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