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1. VICTIH COHPENSATI(lN LAW'S 

Increasingly, interest has grown in the concept of compensating crime 
victims. The idea has gained support not only from considerations of per
sonal damages and loss of equity, but also from the belief that compensation 
will result in more rigorous crime prevention and law enforcement. 

The purpose of this report is to review the basic concepts involved in 
victim compensation; the current legislation and law un the matter; the le
gal ramifications of victim compensation programs; administrative and finan
cial considerations in their implementation and operation; and the activities 
of Attorneys General under existing legislation. 

Basis for Victim Compensation 

The principle of compensating victims of violent crime is not new. In 
about 1775 B. C. the ancient Babylonian Code of Hammurabi provided that "If 
a robber has not been caught, the robbed man shall declare his lost proper
ty in the presence of the god, and the city and Governor in w'hose terri tory 
and district the robbery was committed, shall replace for him his lost prop
erty" and that "if it was a life that was lost, the city and Governor '1hall 
pay one mina of silver to his heirs. "lOne commentator has theorh.ed, in 
this case, the victim compensation principle was based on the supposition 
that potential offenders would be deterred and the victim or his family 
would be less inclined toward retribution. 2 

From the Code of Hammurabi, through the works of Jerem~; Bentham to 
those of contemporary commentators, there is at least an implicit recogni '
tion that the primary duty of government is to protect its citizens. I-Then 
a person's security is breached, the. government should certainly be effec
tual enough to provide indemnity. To the same end, the presumed contract 
among members of a society to refrain from causing physical harm, if breach
ed, results in a claim of restitution, which can be sponsored and adminis
tered by the state through victim compensation. Victim compensation is 
morally and philosophicallv attractive. If its political attractiveness, 
which can result in no more than the "tranquilizing show'piece'" of a public 
and lipoliticans placebo,"3 is subrogated to the interest of real justice 
for the victim, then the potential of compensation for innocent victims of 
violent crime will be realized. 

The rationale for compensation varies. Contemporary arguments for crime 
victim compensation include the obligation of the offender to make restitu
tion, liability on the part of the state for failure to protect victims, 
and state aid as general social policy.4 While a Justice of the United 
States Supreme Court in 1964, Arthur J. Goldberg made the following sugges
tion: 

\{henever the government considers extending a needed service to 
those accused of crime, the question arises: But what about the 
victim? We should confront the problem of the victim directly; 
his burden is not alleviated by denying necessary services to 
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the accused. Many countries throughout the world, recognizing 
that crime is a community problem, have desio' 4 systems for 
government compensation of victims of crime. Serious consid
eration of this approach is long overdue here. The victim of 
a robbery or an assault has been denied the "protection" of the 
laws in a very real sense, and society should assume some re
sponsibility for making him whole. 5 

Justice Goldberg was echoing the sentiments of 19th-century Utilitarian, 
Jeremy Bentham, who also recognized a public obligation to mitigate the 
plight of the crime victim. 6 More recently, Norval Morris and Gordan Haw
kins, in their book The Honest Politician's Guide To Crime COllt,ol, expres
s(~d the following approach to victim compensation: 

[C]rime is endemic in our society and ... it is only proper for 
a society so organized that crime is endemic to share the burden 
which is by chance imposed on particular [unfortunate] individu
als. The analogies with workmen's compensation and with compul
sory third-party motor vehicle insurance are of some relevance; 
perhaps a closer analogy in this country is the extensive medi
cal and social welfare provisions of the Veterans Admini:~tration 
legislation by which the community shares in the loss to the in
dividual whu has suffered for us from the external aggression of 
war. We should likewise share the loss to those who suffer for 
us from the internal aggression of crimes of personal violence. 7 

In (l reeent study of victim compensation programs, Herbert Edelhertz 
\and Gilbert Geis, have said in a more negative vein that "such endeavors 
,'an be nothing more than public placebos, tranquilizing showpieces aimed at 
p''lac(lting the public and protecting the politician, all for a negligible 
priCE!."S 

Evaluation of the need for such programs or of their effectiveness is 
outside the scope of this report. However, the increasing number of vic
tim compensati.on laws makes it apparent that the rationale for their exist
l'nce has gained increased acceptance, and that state agencies be made aware 
of the implications of such law~~, 

l':.r!.'~ct11ll,-nt 9L State Laws 

Tn 1964, New Zealand became t1le first modern state to establish a vic
tim compensation program. A dist:Lnguished jurist of the High Court of Ire
land, hO\>wver, has privately advised Maryland Court of Appeals Judge Willi~m 
.J. 0 'Donnell that suc1, a program has been in effect in Ireland since 1848. 
Groat Britain started :.:.ts program for compensating crime victims in August 
1964 following New Zealand, 'dhich has become the world's largest in terms 
of n~mhcrs involved and costs. Ausuralia and provinces in Canada initiated 
programs in 1967. At leasi: eight of ten Canadian provinces have programs: 
Saskatchewan (1967), Ontario (1967), Alberta (1969), New Brunswick (1971), 
Hanitoba (1971), British Columbia (1972), Quebec (1972), and Newfoundland 
(1972) . 
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Sw'eden established a victim compensation program in 1971. The other 
~candinavian co~nt~ies 0: Norway, Finlan~, and Denmark have expressed vary
lng degrees of lnterest In such a program. lO Japan indicated interest in 
establishing a victim compensation program by attendance at the Fourth In
ternational Conference for the Compensation of the Victims of Violent Crime 
Annapolis, Maryland, November 12-15, 1975. ' 

The first states in the United States to have crime victim compensation 
programs were: California (1965), New York (1966), HawaH (1967), Mary
land (~96~), Massachu~etts (1968), and New Jersey (1971). The 1968 Mary
land vlctlm compensatlon statute was modeled in large measure from the New 
York law. The Massaehusetts program to compensate crime victims is mark
edly different from any other American or Canadian program. Massachusetts 
joins Australia and NLrthern Ireland in departing from the administrative 
model utilized in 1963 by New Zealand and later by most other victim com
pensation programs. 

The accompanying table lists the states 
statutes and gives citations to those laws. 
states where sentencing statutes may include 

which have victim compensation 
This list does not include 
restitution provisions. 

STATE STATUTES PROVIDING VICTIM COMPENSATION 

State 

Alaska 
California 
Delaware 
Georgia 
Hawaii 
Illinois 
Kentucky 
Louisiana 
Maryland 
Massachusetts 
Minnesota 
Nevada 
New Jersey 
New York 
North Dakota 
Rhode Island 
Tennessee 
Washington 

Citation 

ALASKA STAT. § 18.67.010 et ~. 
CAL. GOV'T CODE §§ 13959-13974 
DEL. CODE ANN. tit. 11, § 9001 et ~. 
GA. CODE ANN. § 47-518 et ~. 
HAWAII REV. LAWS ch. 351 
ILL. REV. STAT. ch. 70, § 71 et ~. 
KY. REV. STAT. ch. 364 
LA. REV. STAT. 46:1801 et ~. 
MD. ANN. CODE art. 26A 
MASS. GEN. LAWS ch. 258A 
MINN. STAT. ANN. § 299B.Ol ~~. 
NEV. REV. STAT. § 217,010 et seq. 
N.J. REV. STAT. § 52:4B-l et seq. 
N.Y. EXEC. LAW § 6:0 et ~. 
N.D. CENT. CODE § 65-13-01 et seq. 
R.I. GEN. LAWS ANN. § 12-25-1 et seq. 
Public Act 736 
WASH. REV. CODE ANN. § 7.68-010 et ~. 

The Rhode Island program has been deferred, having been enacted to take 
effect only following by 120 days the enactment of federal legislation en
titled "The Victims of Crime Act of 1972."11 The Tennessee Act goes into 
effect July 1, 1976 to establish a compensation fund, which comes from ad
ditional court costs against convicted persons or part of the person's pri
son ,yages, and becomes effective July 1, 1977 to pay victims. 

Statutory and Administrative Standards 

With the increased interest in victim compensation laws and programs, 
and their proliferation, attention has been given to developing standards. 
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Uniformity 11<18 been the obj ective of the work of the Council of State Gover
mpnts and tlw National Conference of Commissioners on Uniform State Laws. 
Moreover, federal proposals have been offered which would lead to a more 
overarching victim compr=.nsation program on the nationa~ level: Al~ these 
groups have outlined factors to be considered in adoptlng leglslatlon. 

The Council of State Government's Criminal Justice Information and 
Assistance Project offers guidance in the form of suggested questions to 
be asked and points to be addressed for an informative response in crime 
victim compensation ~egislation. 

On the question of how a victim is defined, COSGO suggests that appro
prii1t(~ considerations include: the nature of the crime; Good Samaritians; 
relatives, householders, and those related sexually; and pecuniary losses 
incurred by another as a result of the victim's injury or death. On the 
qUl'stion of to whom compensation is to be made, appropriate conside:-ations 
include: dependent eligibility; eligibility of non-fiduciary relatlves; 
pol ice rE.'portlng and claimant filing time requirements; retroactivity; con
tributory illegnlity; and cooperation with criminal justice agencies. The 
determination of compensation depends upon identification of pecuniary los
[WI?, spec ification of claimant minimum financial loss eligibility require
mpnU~, claimant need, contributory provocation or negligence, and applica
b il i ty of deduc tible amounts. 

Cunsiderations for financing the compensation fund include specifica
tion of legislative appropriation or court fines as the source of funding, 
and specif icatlon of the legislative appropriation as being either from gen
('ral or specially earmarked revenues. Considerations for application and 
aPlwl1ate procedures include: composition and personnel selection for the 
administrating agency; administrative agency powers; the decision-making 
proc('ss; time limitations for reporting a crime and filing a claim; identi
ficaLion of the appellate agency or court; and designation of the appropriate 
claimant in the ('vent of death or economic loss to the family. In contem-· 
plaLing other sources of compensation, appropriate considerations are: 
rL'S Li tut ion; eompensation from collateral sources such as insurance; delay 
or prompt payment and possible reimbursement in claims pl'ocess~n~ whi:e ~et
tling collateral claims; justification of collateral sources cltlng Vlctlm 
Compemwtion Fund to disallow a claim; and subrogation. 

On tIl(> question of public information and education, the appropriate 
considerations are what agency will perform the information and education 
rune,tion, and whether informing victims is a public duty of police, courts, 
prosoeutors, hospitals, or physicians. 12 

Bf.~aring these standards in mind, it is then interesting to consider the 
Uniform Crime Victims Reparations Act13 of the National Conference of Com
missioners on Uniform State Laws, which has been endorsed by the American 
Bar Assoe:lntion. 
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Uniform Crime Victims Reparations Act 

With the Crime Victims Reparations Act, the National Conference of 
Commissioners on Uniform State Laws addressed itself to the problem of uni
formity for a law applicable to a mobile population where the crime loca
tion occurs completely by chance. The Act establish~s a compensation pro
gram for persons who are criminally injured and for the dependents of per
sons killed by criminally injurious conduct, which means criminal conduct 
posing a substantial threat of death or personal injury. Specifically ex
cluded from coverage are most crimes involving motor vehicle use. 

Most of the Act concerns the conditions under. which an individual is 
entitled to reparation. Compensable losses include those itlentifiable as 
II allowable expense, II "work loss, II "replacement serVl ces loss," and "depen
dent's economic loss"; these are defined in simple tf;rms. The maximum pay
llf"n.t is an aggregate of $50,000 with a limitation of $200 per week, except 
for the "allowable expense" item specially defined at length in the Act. 
(See Appendix A.) A collateral source deduction is broad, and encompasses 
all collateral sources but the victim's personal assets. 

The Act includes various safeguards against fraudulent claims: intra
family crimes are not compensable; subject crimes must be reported to lmv 
enforcement officials within 72 hours of the crime; and claimants are re
quired to cooperate ~vith la~v enforcement officers. Att.orney's fees mus t 
be an amount coextensive with actual services rendered, in addition to the 
victim's or dependent's award and regardless of the claimls success or fail
ure. 

On the difficult question of a need requirement, the Act presents var
ious alternative provisions instead of just one policy. The suggested mid
dle course between destitution and no criteria of need is to grant compen
sation where the victim's standard of living is affected, taking into con
sideration a formula for certain enumerated deductions. 

The Act is to be administered by a board composed of three persons who 
will serve full or part-time, depending upon the projected workoad in any 
state. Section 6 of the Act provides for notice to the Attorney General 
and the function of the Attorney General as follows: 

Promptly upon receipt or an applicatjon for reparations, the 
Board shall forward a copy of the application and all support
i ng papers to the [Attorney General], 'who in appropriate cases 
may investigate the claim, appear in he8.rings on the claim, 
and present evidence in opposition to or support of an award. 

Section 16 (c) of the Act states that I'A final decision of the: Board is sub
ject to judicial review on appeal by the claimant, the [Attorney General], 
or the offender [in the same manner and to the sante extent as the decision 
of a s tate trial court of general jurisd ic tion] . II 

Federal Proposals 

There have been before the United States Congress at least nine bills 
regarding crime victim compensation. 14 Five of the nine bills include spe
cific offenses as compensable acts. Four of the bills, HR 287, HR 1903, 
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HR 2748, and HR 8573 include crimes involving force to a person as compen
sable acts. Six of the bills include attempt to prevent a crime as a com
pensable act. Five of the bills include apprehending a suspected criminal 
as a compensable act. Three of the bills, HR 1449, HR 2748, and S 2022, 
lnclude aiding a victim of crime. Congressman Rodin's bill, HR 907 4, and 
Senator Hartke's bill, S 2022, would compensate for any criminal act causing 
injury or death. 

All proposals would include as eligible recipients: the victim; sur
viving spouse, parent, or child; and persons who are dependent on t~e de
ceased for support. Seven of the bills would include those respons1.ble for 
the maintenance of the victim as eligible recipients. Four of tLe prop~sals, 
HR 598, HR 1449, S 1399, and S 2022 would include Good Samaritans as el1.
gible recipients. 

All proposals would include loss of earnings as allowable payments. 
Five of the proposals would include out-of-pocket expenses as allowable pay
ments. Three bills, HR 287, HR 1449, and HR 8753 would allow payment for 
pain and suffering. Seven of the bills would allow payment of a death ben
efit. Four of the bills, HR 287, HR 2748, HR 8753, and S 2022 would allow 
payment of pecuniary loss to dependents. HR 287 would allow payment for 
other reasofiable loss and HR 1903 would allow payment for reasonable pecu
niary losses. Six bills would allow medical expenses payments. Three of 
the bills, HR 598, HR 1449 and S 1399 would allow vocational rehabilitation 
payments, with those three and S 2022 also allowing payments for psycho
logical reee. HR 1449 would allow payments for property losses, and HR 
2748 woule allow payments for future earnings. 

Three of the bills, HR 287, HR 1903 and HR 8753 provide a maximum award 
of $25,000. Four of the bills, HR 598, HR 1449, HR 9074 and S 1399 provide 
a maximum mn.rd of $50,000, not to exceed $150 per week in lost earninE;s. 
HR 2748 does not provide a maximum award and Senator Hartke's bill provides 
for no unjust enrichment. Six bills have no minimum award. The other three 
provide for a minimum award of $100, or a net loss of one week of work. 

Regarding restrictions, five of the bills would require application 
for compensation Ivithin 2 years of the incident, while the period for the 
other four is 1 year. Three of the bills, HR 287, HR 1903, and S 1399 pro
vide that the victim may not be a relative of the offender. HR 1449, pro
vides that the victim may not have had intimate contact with the offender. 
Five of the bills require that the crime be reported to the police within 
72 hours. HR 1449 and S 1399 provide that automobile, airplane, and boat 
injuries will not be covered, unless clearly criminal, wh~le HR 598 has. 
such a provision for only airplane injuries and also requ1.res that the V1C

tim prove financial stress. HR 1449 and S 1399 require that the appl~.cant 
must cooperate with the law enforcement agencies. RR 2748 and RR 8753 re
quire no unjust enrichment, and the former also stipulates that ~he degree 
of victim responsibility will be ~onsidered. 

Funding for RR 287 and HR 8753 would be 75 percent federal and 25 per
cent state. The latter bill and HR 1903 are limited to the "special mari
time and territorial jurisdiction of the United States." HR 598 has pro
vision for a criminal indempity fund for federal jurisdictions; RR 27l~8 is 
restricted to federal jurisdiction; HR 9074 provides aid to state progra~s 
at a 90 percent level; S 1399 has provision for a criminal victim indemn1.ty 
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fund from a 10 percent witholding prison wages; and S 2022 provides for 
grants to states to pay a federal share Qf their program with a breakdown 
of 90 percent federal and 10 percent state. 

In his 1975 Crime Message to Congress, President Ford urged the pas
sage of legislation to compensate victims of federal crimes who suffer per
sonal injury or certain economic losses. The recommended funding \vould 
consist substantially of fines paid by convicted federal criminals. At the 
Fourth International Conference for the Compensation of the Innocent Vic
tims of Violent Crime, Bruce E. Fein, Special ~ssistant to the Assistant 
Attorney General, Antitrust Division, United States Justice Department, con
cluded with this (Administration) recommendation: 

. . I think legislation to compensate victims of crime can be 
most effective if it is wieldy publicized and does not condi
tion eligibility on financial hardship. Publicity is necessary 
both to insure that eligible citizens take advantage of the 
program and to enhance its educational value. The presence of 
a financial hardship test, in my judgment would substam:ially 
undermine the most fundamental justification for the program.15 

Senator Mansfield's bill, S-1399, has passed the Senate at least five 
different times, with not even one witness testifying against the concept 
of victim compensation at the Senate hearings. Considering the support of 
the basic concept by the Administration, federal victim compensation only 
lacks support and passage by the House. 

As is evident from the foregoing, there is considerable interest in 
the concept of victim compensation and no shortage of proposals on the mat
ter. The issue seems no longer to be if such programs should be established, 
rather how they can best be implemented. There is also concern that where 
introduced such programs maintain a modicum of consistency and conformity, 
as jurisdictional differences allow. Attempts are being made at both the 
state and federal levels to meet this need. 
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2. ADMINISTRATION OF PROGRAMS 

There are almost as many differences in victim compensation administra
tive staffs as there are programs. Accordingly, the Uniform Crime Victims 
Reparations Act has sought to deal with the problem. The Act provides under 
section 4 for the powers and duties of the board, which is the body respon
sible for administering the Act. Paragraphs (c) and Cd) of section 4 pro
vide for the adoption of administrative rules of practice and procedure, and 
for a description of the method and course of operation of the board: 

(c) TIle duty to adopt by rule a description of the organization 
of the board stating the general method and course of operation 
of the board. 

(d) The duty to adopt rules and to implement this Act, including 
rules for the allowance of attorney's fees for representation of 
claimants; and to adopt rules providing for discovery proceedings, 
including medical examination consistent with Sections 9 and 10. 
Rules shall be statements of general applicability which imple
ment, interpret, or prescribe policy, or describe the procedure or 
practice requirements of the board. 

North Dakota's Uniform Crime Victims Reparations Act has identical en
abling provisions. l As an example of victim compensation administrative 
regulations, see North Dakota's Uniform Victims Reparations Act Rules of 
Practice and Procedure, reproduced herein as Appendix B. 

However, not all jurisdictions are in agreement as to administrative 
organization. California and Hawaii are, for example, administratively 
quite different from North Dakota and, to a degree, from each other. 

Staffs and Budgets in California and Hawaii 

California's victim compensation board consists of the Director of the 
Department of Social Services, the State Controller, and one member appoint
ed by the Governor and sitting at his pleasure. 2 The board sends out the 
applications, reviews them, forwards a financial information questionnaire 
to the applicant, and sends the questionnaire to the Attorney General for 
verification and investigation. The verification is accomplished by a spe
cial agent, and then heard by the board in the regular course of its busi
ness. 

The California administrators are in the process of increasing their 
investigative staff from four special agents to seven special agents and six
teen claims examiners. This staff is placed in the Attorney General's of
fice, but they report directly to the Board of Control. According to the 
Assistant Executive Secretary of the State Board of Control, at least one 
more analyst, hopefully two, and four more clerical personnel will be added. 
The total will be about seven or eight full-time clerical personnel, and 
three to four analyst specialists who will do the review. 

California is receiving an average of 542 claims pet month, a rate 
which normally increases yearly by 28 to 30 percent. The expectati~n was 
for 6,500 claims last year, but growth could be 60 to 70 percent thlS year 
because of publicity and several program-related factors. The 1975 budget 
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for awards and attorney's fees was $6 million, with only about $3.2 million 
to be expended because of the temporary b~cklog. Investigative cost is bud
geted at about $714,000 a year with $500,000 of that actually being expended; 
it is given to the Attorney General on a contract basis for the claims exami
ners and special agents. 

Clerical support, such as typing of documents for warrants, in accom
plished by another agency. These warrants of award are drawn and mailed by 
the State Controller as instructed by the board's directives. The staff 
feels that this system, while cumbersome, provides an effective check. An
other policy in the California office is that files are confidential and 
will not be given to any person. The Attorney General's report is of a con
fidential nature between agencies and, therefore, is excluded from the Pub
lic Records Act in California. The material gathered is of a confidential 
nature because it refers to people's medical and financial conditions, and 
is made available only to those directly necessary to make a decision on that 
claim. A claim takes six to eight months to be processed. With additional 
claims examiners, it could take 60 to 90 days.3 

Hawaii's board has three members appointed by the Governor, one of whom 
must be an attorney. They are paid $50 for every meeting. The staff con
sists only of the administrator and a stenographer. The administrator con
ducts all the investigations, prepares the annual report, drafts decisions, 
"and just about [does] 1vhat is necessary or is required by [the] office. ,,4 

Hawaii's annual operational budget of $40,000 covers salaries "commis
sion fees, II rental of the office, and other incidental administrative costs. 
In the first year of operation, only $1,000 was paid; the following year it 
went up to $111,000 for 47 awards. In 1970, 121 awards were made totaling 
$262,000, the most paid since the inception of the program. In 1971, be
cause of budgetary conSiderations, only 80 awards were made totaling 
$195,000; in 1972, although more awards (138) were made, it only amounted to 
$195,000; in 1973, there was a drop back to 95 awards because fewer hearings 
were being held, and the total awards amounted to $130,000. In 1974, 116 
awards were made totaling $168,000. In 1975 the awards totaled approximate
ly $250,000. The Director commented that: 

This, in essence, is what the Hawaii program is about: we 
have a problem with staffing; we have a problem with money; we 
have a problem with getting the message out to the people. At 
the present we rely on the police to spread the word for us; we 
rely on hospitals and I don't think many of our doctors know their 
patient can come to us. 

It should be noted that Hawaii has had a maximum award of $10,000, has 
paid legal fees not to exceed 15 percent of awards over $1,000, has allowed 
up to $2,500 or $3,000 funeral expenses, has compensated property damage to 
the Good Samaritan, and has compensated pain and sufferi.ng. 5 The Hml7aii 
program, with its generosity and comprehensiveness, is representative of the 
successful manner in which victim compensation administrators cope despite 
less than adequate staffing, publicity and funding. 

General Program Costs 

The amount and total number of awards disbursed in California and Ha
'ilaii have been stated above. Disbursements, depending upon the financing 
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method, may be made from a general appropriation indemnity fund, from funds 
accumulated through court fines or, potentially, through deductions from 
prisoners' wages. This section will specify certain costs in Maryland, Massa
chusetts, New Jersey, and New York, the other jurisdictions having tried and 
experienced victim compensation programs. 

The Maryland program, with an open-ended ceiling on the amount of its 
awards, has been more generous than any compensation program in the United 
States. 6 Section 17 of the Maryland victim compensation statute provides 
for an additional $5 of court costs on all persons convicted of a crime. 
Since 1969, the Maryland comptroller has collected court costs as fol10ws: 7 

Fiscal Year Collected Expended Awards 

1969 $118,948.60 $ None $ None 
1970 135,438.75 66,151.13 238,000.00 
1971 121,969.93 215,000.00 614,283.39 
1972 84,253.58 431,136.18 1,036,604.84 
1973 90,000.00 531,685.66 893,286.93 
1974 104,964.47 635,874.27 771,776.40 
1975 118,063.90 1,000,207.21 1,577 ,644.19 
1976 (Estimate) 135,000.00 1,250,000.00 1,750,000.00 

There were 638 claims accepted and investigated for 1975: 528 personal 
injury claims and 115 death claims. Of 412 decisions rendered, 324 awards 
were made with 88 claims being disallowed. For 25 of the 88 claims disal
lowed, no crime was committed; in 32 others of the 88, there was no serious 
financial hardship. These were the two primary reasons for disallowing 
claims upon which a decision was rendered. 8 

In the Commonwealth of Massachusetts since fiscal year 1969, victim 
compensation payments have been made as follows: 9 

1969 
1970 
1971 
1972 
1973 

$ 991 
27,793 
65,000 
60,000 

207,000 

Appropriations totaled $300,000 in fiscal 1974, $150,000 of which was autho
rized in a general appropriation bill, and $150,000 in a deficiency budget. 
A total of $624,576.77 has been awarded since July, 1974. Seventy-three 
cases totaling $378,338.63 remained, prompting a state treasurer deficiency 
request for $338,000 to compensate them. Payments in fiscal year 1974 ap
proximated $1,000,000. "This large amount is due to the wave of violence 
that is becoming rampant, particularly in the Greater Boston area, and a 
growing consciousness on the part of the public as to the existence of the 
[victim compensation program] .•.. " 

According to the New Jersey Violent Crime Compensation Board's 1974 An
nual Report, total disbursements by the board for 1974 totaled $796,564.22 
for 350 awards out of 598 concluded claims. Of the 248 claims denied, most 
were disallowed for failure to cooperate, or for lack of a minimum finan
cial loss. For comparison, the board disbursed $47,060.13 in 1972, and 
$262,828.06 in the last six months of 1973. From January through October, 
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1975, the board rendered 409 decisions, made 253 awards, and disbursed 
.$784,691.51. Some'of the problems invo1v,ed in processing claims were men
tioned in the 1974 Annual Report: 

The Board attempts, when possible, to render a decision with
in 120 - 150 days of receipt of the claim. There are, of course, 
numerous reasons which may cause delay in completion and disposi
tion of a claim. At the request of a law enforcement agency, the 
Board may be required to postpone investigation until criminal 
m~tters are concluded. Pending such criminal matters, necessary 
police reports, witness statements, etc. are often unavailable to 
the Board. Pending Workman's Compensation claims may delay dis
position since any Workman's Compensation award must be taken into 
account in computing an award to an innocent victim of a violent 
crime. Continuing medical treatment in a protracted case pre
cludes the computation of a final unreimbursable medical expense. 
Arranging for impartial medical examinations is often difficult. 
To bring patient and doctor together at the same place and time 
is not always as easy as it may seem.. Attorneys are often called 
to trial courts on short notice necessitating the cancellation of 
appointments with the Board. Treating physicians are not always 
prompt in returning the information necessary to complete a claim. 
Lastly, the increase in the number of claims being presented to 
the Board causes delay in investigation and in review. 

The New Jersey Board concluded in the 1974 report that while the number 
of claims received in 1974 represented approximately 2-1/2 claims for each 
100 violent crimes reported in New Jersey, the board is far from idle. The 
case load is such that with a continuation or acceleration of the marked in
crease shown in November and December, the board will unquestionably require 
additional staff. The figures suggest the likelihood that approximately 
1,400 claims have been received during 1975. While this represents only 
five claims for each 100 violent crimes reported, it obviously doubles the 
already heavy burden being carried by the three board members and eight 
staff members. 

The projected increase in claims received by the board infers a corre
sponding increase in workload. Each claim requires investigation, process
ing, review and decision. With each of these, the volume of field investi
gation and internal "paperwork" grows correspondingly. Further, there is 
cause co believe that the increase in claims will continue for many succeed
ing years. The board notes with dismay that there appears to be no decrease 
in the incidence of violent crimes in New Jersey. In U. S. cities of over 
100,000 population on reported violent crimes, FBI statistics for 1973 show 
that Newark ranks first, Camden second and Trenton eighth. Each violent 
crime creates a new victim. It is anticipated that the investigative staff 
of four will be grossly insufficient within a relatively short time. 

Some idea of the size of New York's operation may be gained by a short 
recitation of claim dispositions, particu1arJ.y with the New Jersey claim 
statistics above in mind. The New York Board rendered 2,399 original deci
sions in 1974, 222 amended decisions, and 76 reviews: a total of 2,697 de
cisions for the fiscal year. lO Of the 2,399 original decisions, 910 claim
ants received an award. Of the 1,489 claims disallowed, a majority (839) 
were disallowed for failure to furnish information. The average monthly 
expenditure for additional medical expenses alone was $18,556.10. 11 
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The average number of claims per month in New York in 1974 was 175. 
The average for the first three months of 1975 was 232, with the number in
creasing each month. The cost of victim compensation for New York, as well 
as the other jurisdictions, is thus a factor of increasing claims and the 
need for additional personne1. 12 

In general, distinct administrations are established for the operation 
of victim compensation programs, although the size and scope of administra
tions differ considerably. Moreover, program costs differ in amount accord
ing to several variables: staff size and remuneration, the incidence of 
crime in a given jurisdiction, the amount of award granted per claim, and 
the terms of eligibility for compensation. However, expenses do not vary 
in strict proportion with each of these factors because, for example, cer
tain personnel perform other services or serve ex officio, and are sepa
rately funded, and not all victims of violent crinle file claims. The actual 
costs for programs will depend upon how these factors are dealt with, and 
they are matters requiring careful consideration in funding a program. 
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3. THE ROLE OF THE ATTORNEY GENERAL 

Eighteen states have enacted legis1at'ion to compensate victims of crime. 
The Attorney General has a distinct role in most of these programs. A pur
pose of this report is to specify the role of the Attorney General under 
existing victim compensation legislation. To accomplish this, it is neces
sar~ to :xamine standards and questions for new legislation, existing model 
leg~slat~on, federal proposals, administrative regulations and staff, and 
cost. 

The Attorney General's role in these programs ranges from complete re
sponsibility for investigation, through a more traditional role of advisor 
to a separate administration board, all the way to the non-role of legally 
mandated separation from victim compensation administration. The Attorney 
General is responsible in quite a few programs for the recovery of any im
proper awards, and can also serve in the seldom utilized and rather imprac
tical process of subrogation. The model Uniform Crime Victims Reparations 
Act provides that notice of administrative proceedings be given to'the At
torney General along with the statutory discretion to investigate, appear 
at the hearings, present independent evidence in opposition or support of 
a claim, and appeal. 

Some administrative experience has indicated that the program machinery 
is inadequate to cope with the steadily increasing claims which follow pub
licity. This has been true in some instances ~vhen the Attorney General is 
responsible for administration, since this duty often has been added to other 
obligations without commensurate increases in funds and personnel. Another 
difficulty with assignment of too much Attorney General responsibility for 
victim compensation is the potential for internal conflict between the some
time inconsistent interests of compensating the innocent victim of violent 
crime and representing the state which pays or administers the indemnity. 

Investigating and Processing Claims 

California is one of several states where the Attorney General handles 
certain aspects of claims investigation. The California claim, or lIapplica
tion for assistance," must contain "[a]n authorization permitting the Attor
ney Gen"eral to verify the contents of the application. lIl Upon acceptance by 
the board, thl~. application is routed to the Attorney General for verifica
tion, investigation, and the return of a report to the board. It is manda
ted that the victim cooperate with the Attorney General in the verification 
of the application information: "Failure so to cooperate shall be reported 
to the board [by the Attorney General], which, in its discretion, may reject 
the application on this ground alone. 1I2 

The board is required to notify the Attorney General of the date, time, 
and place of the hearing. 3 At the hearing, the board reviews the Attorney 
General's report, evid,ence and the application for assistance. 11 [T ]he 
board shall receive recommendations from the Attorney General ... and evi
dence showing": (a) the nature of the crime (or Good Samaritan act); (b) 
substantial and material action by the claimant; (c) personal injury or 
death as a direct consequence; (d) the extent of injury or damage; and "(e) 
[s]uch other evidence as the board may require." If the claimant does not 
appear at the hearing, the board may act "solely on the application, the At
torney General's report, and any evidence in the record."4 
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perform the 
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with filing 

Massachusetts program, the Attorney General and the judiciary 
roles occupied by administrative agencies in the other jurisdic
Massachusetts procedure for obtaining compensation commences 
a petition with the local court clerk. 

Said clerk shall immediately notify the attorney general of the 
claim. Such notification shall be in writing, with copies of 5 
such material as is included in the claim or in support thereof. 

A member of the Attorney General's staff begins an investigation pursuant to 
statutory provision: "The attorney general shall investigate such claim, 
prior to the opening of formal court proceedings.,,6 The appropriate a~thor
ities, such as the police, are contacted for verificat~on. The f~llowlng 
items need to be investigated: the commission of a crlme; reportlng of t~e 
crime to police within 48 hours; the legitimacy and reasonableness.of medl
calor other expenses; the actual suffering of earnings losses clalmed; and, 
the non-existence of insurance or other source of reimbursement for any part 
of the amount claimed. 

The clerk of the court then notifies the Attorney General and claimant 
of the date and time of any hearing. At such a hearing, "The attorney gen
eral shall present any information he may have in support of or in opposi
tion to the claim.,,7 If the Attorney General's recommendation is favorable 
to the claim the court determines the amount to be awarded. If the Attor
ney General denies the claim, then the claimant must con;ince the cou~t of 
its validity, but the procedure does not become adversarlal. The :lalmant 
may appeal the judge's decision in the courts, but only on a questl0n of 

law. 

Commentators Ede1hertz and Geis8 have expressed numerous reservations 
about the judicial model of victim compensation as promulgated in Massachu-

setts: 

The principal one is the lack of central responsibility for oper
ation of the program. No Massachusetts official has as his main 
responsibility the duty to see that all eligible victims of crime 
are made aware of their rights under the statute and are helped 
to obtain the relief to which they may be entitled .... There is 
no separate budget request for the program as a whole that can be 
considered as part of the budget-making process of the common
wealth. Instead, each agency involved - the attorney general, 
the courts and perhaps the state treasurer - will at most make 
this a lin~ item in its budget request and perhaps include compen
sation responsibilities as one of a potpourri of justifications 
to support the funding requested. 

... Steps should [also] be taken to enlarge the Victim's Bureau 
with additional attorneysg with investigative assistants, and with 
additional clerical help. 

Bearing in mind the problems noted with the judicial model of victim 
compensation one of the other states providing for claim investigation by 
the Attorney'General, North Dakota, was the first state to adopt, in 1975, 
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the Uniform Crime Victims Reparations Act approved by the American Bar As
sociation. The North Dakota Act specifies that "Promptly upon receipt of 
an application for reparations, the board shall forward a copy of the ap
pl~cation and all supporting papers to the attorney general, who in appro
prlate cases may investigate the claim, appear in hearings on the claim, 
and present evidence in opposition to or support of an award. 1I10 However 
Special Assistant Attorney General Richard J. Gross~ staff attorney for the 
administering Workmen's Compensation Bureau and Executive Administrator of 
the Uniform Act (claims examiner, investigator and legal counsel' in effect 
administrator and staff), identifies this feature as one of the ~eaknesses ' 
of the Act. ll He states that this provision makes for "totally unnecessary 
duplication .•.• "12 of administrative effort. There is no reason for two 
agencies to perform identical administrative tasks. 

The final role of the Attorney General in the North Dakota claims pro
cess is the capacity to appeal a final decision of the board: "A final de
cision of the board is subject to judicial review on appeal by the claimant, 
the attorney general, or the offender in the same manner and to the same ex
tent as a decision of the district court."13 

Informing Victims of the Program 

In addition to the investigative duties of the Attorney General in Cal
ifornia, the statute also provides for informing crime victims of the inderll
nification program and furnishing application forms. The statute provides 
that the Attorney General "shall set standards to be followed by local law 
enforcement agencies for this purpose and may require them to file with him 
a description of the procedures adopted by each agency to comply. "14 These 
standards have been summarized, as follows, in a memo to all local law en
forcement agencies from Attorney General Younger: 

(1) Law enforcement officers are required to provide to vic
tims of their families a sheet describing the victim program 
and where to obtain application forms. This sheet shall also 
identify a Victims of Violent Crime Liaison Officer and his 
telephone number. Every reporting officer shall indicate in 
his police report the date when potential claimants were pro
vided with the sheet. Alternatively, a law enforcement agency 
may devise a system whereby potential claimants are notified 
by mail of the availability of the program and are advised of 
the name of the Liaison Officer from whom further information 
may be obtained; 

(2) All law enforcement agencies shall appoint a Victims of 
Violent Crime Liaison Officer. This officer will coordinate 
closely with the State Board of Control and shall obtain from 
the Board application forms which are to be disseminated to 
the interested public; 

(3) The program shall be discussed in general agency meetings 
and new and trainee officers shall be made aware of the pro
gram's existence. 

-15-



Many of the local law enforcement agencies have filed descriptions of their 
respective procedures. 

Advisor to Board 

In Hawaii, the Attorney General has a distinct role in the process of 
compensating crime victims. The Hawaii statute provides that eligibility 
for compensation shall be determined by a criminal injuries compensation com
mission, which is composed of three members appointed by the Governor. The 
Attorney General serves as legal advisor to the commission. Pursuant to the 
role of advisor, the Hawaii Attorney General has rendered several opinions 
regarding criminal injuries compensation. Opinion 69-27, for example, states 
that the amount of welfare payments made to a victim for food and necessities 
during disability is not deductible from awarded compensation. 

Another instance of the Attorney General's advisory role is found in 
North Dakota. Attorney General Allen I. Olson has issued a number of offi
cial opinions in response to questions regarding that state's Crime Victims 
Reparations Act, and opinions have concerned such subjects as: retroactivi
ty, the definition of "work loss," subrogation, open records, a finding of 
not guilty against the perpetrator of the action which gave rise to the claim 
precludes the claimant from recovery under the Act. 

Awards Review and Recovery 

The largest and most active United States crime victim compensation pro
gram is that of New York. The three-member New York Crime Victims Compensa
tion Board determines awards. The board is empowered "[t)o request from the 
division of state police, from county or municipal police departments and 
agencies and from any other state or municipal department or agency, or pub
lic authority, and the same are hereby authorized to provide such assistance 
and data as will enable the board to carry out its functions and duties."lS 
This at least implies that the board may request general assistance and data 
from the Attorney General, who is in turn at least implicitly authorized to 
provide such assistance. When the board makes a final decision on a claim, 
its secretary must promptly notify the claimant, the Attorney General and the 
Comptroller, and give each a copy of the decision. l6 

The principal role for the Attorney General in New York is the c:apacity 
to commence a summary proceeding in the appellaLc division of the Supreme 
Court if he determines that the board'::; award is improper or excessive. 

Within thirty days after recE':ipt of the copy of the report con.
taining the final decision of the board, the attorney general 
may, if in his judgment the award is improper or excessive, com
mence a proceeding .•. to review the decision of the board. 
\oJithin thirty days after rec.eipt of the copy of such report, 
the comptroller may, if in his judgment the award is impropf~r 
or excessive, request the attorney general to COmmence a pro
ceeding .•• to review the decision of the board in which event 
the attorney general shall commence such a proceeding. Such 
proceeding shall be heard in a summary manner and shall have 
precedence over all other civil cases in such court. There 
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shall be no other judicial review of any decision made or ac
tion taken by'the board, by a membe~ of the board Qr by the 
secretary of the board with respect to any claim. ll 

".-'-.---.----.~' . .-.,.,.-~~- .... ~-.---~., ' 

The Maryland procedure for the Attorney General is similar to that in 
New York. In Maryland, compensation awards are made by a three-member Crim
inal Injuries Compensation Board. The secretary of board notifies the claim
ant, the Secretary of Public Safety and Correctional Services, the Attorney 
General and the Comptroller of all the final decisions of the board and fur
nishes each with a copy of the report setting forth the decision. 18 Just as 
the,Maryland ~otice provision is similar to New York's, so is the judicial 
rev~ew provis~on, except that Maryland's judicial review provision vests re
covery discretion in addition to the Attorney General.l9 

, The structure of the Rhode Island victim compensation program is sim
~lar to that of Massachusetts, although the responsibilities of the Attor
ney Gfneral are not as clearly specified. Like New York and Maryland, the 
Rhod7 Island statute requires notice of an application for compensation to 
be g~ven to the Attorney General. 20 An interesting provision of the statute 
mandates the following course: "Upon application from the Attorney General 
or the person or persons alleged to have caused the injury or death, the 
court sha11,suspend proceedings under this [Criminal Injuries Compensation] 
chapter unt~l such application is withdrawn or until a prosecution for an 
offense arising out of such act is no longer pending or imminent.,,2l 

Under the following general provision regarding the finality of deci
sion, the Rhode Island Attorney General could take steps to recover any im
proper or excessive award: 

The orders and decisions of the court ["special session 
of the superior court" handling applicatioIls] shall be final. 
However, the court may at any time, on its own motion or on 
the application of the attorney general, or of the victim or 
his dependents, or of the offender, vary any order for the pay
ment of compensation made under this chapter in such manner as 
the court sees fit, whether as to terms of the order or by in
creasing or decreasing the amount of the award or otherwise. 22 

This capacity for the Attorney G1ueral to appeal is similar to a more spe
cific provision in North Dakota. j 

A more general appeals provision is in the State of Washington's Vic
tims of Crime Compensation Statute24 which provides, 

The provisions contained in chapter 51.52 RCW as now or 
hereafter amended relating to appeals shall govern appeals 
under this chapter: Provided, that no provision contained 
in chapter 51.52 RCW concerning employers as parties to any 
settlement, appeal or other action shall apply to this chap
ter: Provided further, that appeals taken from a decision 
of the board of industrial insurance appeals under this chap
ter shall be governed by the provisions relating to judicial 
review of administrative decisions contained in RCW 34.04.130 
and 34.04.140 as now or hereafter amended. 
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Subrogation 

Closely related to the Attorney General's role in recovering improper 
awards is his role in subrogation. In the Massachusetts program, any com
pensation subrogates 

the commonwealth, to the extent of such compensation paid, to 
any right or right of action accruing to the claimant or to the 
victim to recover payments on account of losses resulting from 
the crime with respect to which the compensation has been paid. 
The Attorney General may enforce the subrogation, and he shall 
bring suit to recover from any person to whom compensation is 
paid, to the extent of the compensation actually paid under this 
chapter, any amount received by the claimant from any ,source ex
ceeding the actual loss to the victim. 25 

The Louisiana law authorizes the Attorney General to recover from a 
person convicted of a crime, the amount of compensation paid out to the 
victim. The Attorney General, within one year from the date on which the 
judgment of conviction became final, may institute a civil action against 
such persons for the recovery of the whole or any part of such compensation. 
Any amount greater than that paid pursuant to the order for payment of com
pensation is recovered and collected in any such action, the board pays the 
balance to the applicant. The board provides to the Attorney General such 
information, data, and reports as the Attorney General requires to insti
tute actions. 26 

The subrogation prov1s10n for the judicially (court of claims) modeled 
Crime Victims Compensation Act of the State of Illinois is as follows: 

The Court of Claims may offer or may award compensation on 
the condition that the applicant or other recipient subrogate to 
the State his rights to collect damages from the assailant. In 
such a case the Attorney General may, on behalf of the state, 
bring suit against an assailant for money damages, but must first 
notify the applicant or other recipient of compensation, as the 
case may be, and give him an opportunity to participate in the 
prosecution of the suit. The excess of the amount recovered in 
any such suit over the amount of compensation offered and ac
cepted or awarded under this Act plus costs of suit and attorneys 
fees actually incurred shall be paid to the applicant or recipient 
of compensation, as the case may be. 27 

Section 80ec) of the compensation statute reserves a charge for the State of 
Illinois in the amount of the compensation paid on a11 claims, de~ands, and 
causes of action against the assailant. The charge att~che9 to any result
ing verdict, judgment, or decree and recovered money or property. "On pe
tition filed by the Attorney General on behalf of the State or by the appli
cant or other recipient of compensation, the circuit court, on written notice 
to all interested ~arties, shall adjudicate the rights of the parties and en
force the charge.,,28 

.Although the Illinois statute does not explicitly say so, it has fallen 
to the I1linois Attorney General to also investigate victim compensation 
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applications, and to submit a report to the court of claims. 29 The statute 
makes some reference to the practice in the following provision: 

A perso~ is entitled to compensation under this Act if: •.. (g) 
his application for compensation under this Act is filed with the 
Court of Claims within 2 years of the date of the injury to the 
victim or within such further extension of time as the Court of 
Claims for good cause shown, allows provided, that, notice of in
tent to file a claim is filed in the Office of the Attorney Gen
eral within 2 months of the date of injury, or within such fur-
ther extension as the Court of Claims, for good cause sho,vu, allows,30 

The subrogation provision for Georgia's Good Samaritan Compensation 
program is as follows: 

Whenever an order for the payment of indemnification for per
sonal injury or death or for damages to property is or has been 
made under this law [sections 47-518 through 47-526], the State of 
Georgia shall, under payment of the amount of the order, be subro
gated to the cause of action of the application against the person 
or persons responsible for such injury or death or damages to pro
perty and the Attorney General shall be authorized to bring an ac
tion against such person or persons for the amount of the damages 
sustained by the applicant. If an amount greater than that paid 
pursuant to the order is recovered and collected in any such action, 
the State, after deducting the expenses incurred, shall pay the bal
ance to the applicant. 3l 

The other victim compensation states have subrogation prOV1S10ns either sub
rogating the state generally, with no specific direction to the Attorney Gen
eral (including Delaware,32 Minnesota,33 and Rhode Island34), or, subrogating 
the victim compensation board (including Alaska,35 Hawaii,36 Nevada,37 New 
Jersey,38 and Washington. 39) 

The problem with the subrogation role is that recovery from an impover
ished offender is difficult. In discussing the necessity of victim compen
sation's cost being borne ultimately by the taxpayers, Edelhertz and Geis 
concluded that: "It is, we believe, an illusion to look to criminal fines, 
or subrogation, as a substantial source for financing reparations to crime 
victims."40 In any event, the legal machinery is there for Attorney General 
utilization and satisfaction of the retribution function. 

Membership on Board 

In one state, the Attorney General is a member of the administering 
board. Nevada's Board of Examiners, a constitutional entity which is respon
sible for receiving compensation claims~ consists of the Attorney General, 
Governor, and Secretary of State. 4l 

However, in another state, New Jersey, the law expressly states that the 
victim compensation board shall be independent of the Attorney General: "For 
the purposes of complying with the Constitution (Article V, Section IV, para
graph 1) the board is allocated to the Department of Law and Public Safety 
but, notwithstanding said allocation, the board shall be independent of any 
supervision or control by the department or the Attorney General or any other 
officer of the department. 42 
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4. LEGAL ISSUES 

A number of issues have been litigated in the area of crime victim 
compensation, although the total of reported cases is small. A survey of 
these issues is impvrtant as a guide to the subject matter that can be con-
fronted in court. 

Definition of Victim 

Those who are critical of victim compensation point to the difficul
ties of deciding who is a "victim." Approximately one-fourth of all vio
lent crimes are in some way precipitated by the victims, ~, victims of 
confidence games, prostitutes who are victims of their clients, wealthy 
people who go slumming, and some victims of rape, statutory or otherwise. l 

Another problem is that there is practically no information about victims 
of violent crime. No broad statistics have been d~veloped to indicate who 
the victims of crime are, what their incomes are, or from what strata of 
society they come. 2 The definition of a victim is one of the threshold 
legal issues in crime victim compensation. 

The first case in which the Court of Appeals of Maryland confronted 
the Criminal Injuries Compensation Act was Criminal Injuries Compensation 
Board v. Gould. 3 Regarding the nature of a victim, the court observed in 
passing that the Maryland program permitted the compensation of "unrei~
bursed lf victims of crime for "their personal injuries and loss of earn1.ugs, 
if the victim '.vould otherwise suffer serious financial hardship. "4 The 
court cited the Maryland General Assembly's declaration of policy and leg
islative intent when it recognized in Gould that 

many innocent persons suffer personal physical injury or death 
as a result of criminal acts, or in their efforts to prevent 
crime or apprehend a person committing or attempting to commit 
a crime [Good Samaritan concept]; that such persons, or their 
dependents, may thereby suffer disability, incur financial 
hardships or become dependent upon public assistance. S 

The definition of victim thus includes attributes of non-reimbursement, p.::r
sonal in]'ury loss of earnings serious financial hardship, innocence, and 
, ,,' " A a criminal act or good Samaritan act. The court noted that The ct pro-
vides not only that the victim, but in the event of his death, his surviv
ing spouse, children or other dependents may be eligible for a~ard~; it in
corporates a good-Samaritan concept by providing for compensat1.on 1.f the 
victim's injury or death resulted from apprehending a criminal or attempt
ing to prevent a criminal act (§ S(a» .... The prerequisites for an award 

, f' ' f' '1 h d h' '''6 emphasize the incurr1.ng 0 ser1.0US 1.nanC1.a ar s 1.p, 

The NeW York case of Weisinger v. Rensselaer,7 resolved the mor: , 
specific victim issue of whether a husband can receive an a~a:d for 1.n]u
ries sustained when he was shot by his wife, who had been l1.v1.ng separate 
and apart. In Weisinger, the p~titioner was shot in the chest by his ~ife 
with a shotgun. Th,e wife was indicted for attempted murder. The appl1.
cable statutory provision, New York Executive Law § 624(2), was as follows: 
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A person who is criminally responsible for the crime upon 
which a clai~ is based or an accomplice of such person or a mem
ber of the family of such persons shall not be eligible to re
ceive an award with respect to such claim. 

The Sullivan County Supreme Court ruled the petitioner ineligible for com
pensation, reasoning that "family" means any person related within the 
third degree of affinity, and that affinity is a relationship by marriage. S 

Hicks v. Hatem, another M~ryland Court of Appeals decision, recognized 
that "the word 'family' more frequently connotes the existence of a marital 
or blood relationship, or a legal status approximating such a relationship."9 
The Hicks court noted that the "broad" definition of "family" in the Mary
land Criminal Injuries Compensation Act was limited in application to that 
Act. lO Inasmuch as the Maryland victim compensation definition of family 
is for exclusionary purposes, it is not unexpectedly "broad," and is iden
tical to New York's definition. ll The Maryland provision states that; 

"Family" when used with reference to a person, shall mean 
(1) any person related to such person within the third degree of 
consanguinity or affinity, (2) any person maintaining a sexual 
relationship with such person, or (3) any person residing in the 
same household with such person. 12 

One of the more interesting issues related to victim definition in
volves criminal injury of incarcerated prisoners by fellow prisoners. This 
issue has been litigated in Ontario, and by reason of similar legal back
ground and victim compensation statute, may be of interest in the United 
States. In the Matter of Robert James Sheehan was a 1973 case that came 
into the Divisional Court, Supreme Court of Ontario after decision by the 
Criminal Injuries Compensation Board. Sheehan was an inmate of a Canadian 
federal penitentiary when he was assaulted and injured by fellow prisoners. 
Sheehan and several other inmates, criminally injured during a prison riot, 
filed claims for compensation with the board. The board denied the claims 
because the claimants were incarcerated for criminal behavior themselves, 
because the federal penitentiary was outside of Ontario's jurisdiction, and 
because Sheehan and the others had not attempted to obtain compensation for 
damages from other government agencies. 

The Divisional Court held these circumstances to be irrelevant and un
connected to the criminal assaults on the victims. The court said that if 
the legislature intended federal penitentiary inmates to be excluded from 
coverage under the Ontario Compensation for Victims of Crime Act, it should 
have said so. The board appealed to the Court of Appeal, Supreme Court of 
Ontario. It won dismissal, on administrative law grounds, of the claim
ant's application for judicial review of the board decision. The court of 
appeal did suggest, however, that the claimant was unquestionably eligible 
for an award, but for the broad administra~ive discretion in the hands of 
the board. 

Nethod of Payment 

The issue of the recipient of victim compensation is inseparable from 
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the general issue of victim definition. Indeed, many of the fdregoing 
cases are responsive both to victim definition, and the question of to whom 
compensation is to be made. 

One of the more important specific issues of the payee question has 
been the eligibility for compensation of those financially responsible for 
or dependent upon the victim. In addition to the aforementioned cases, the 
Appellate Division of the Superior Court of New Jersey touched upon that 
issue in the case of In re Hollywood. 13 Ethel Hollywood appealed from one 
of the first orders of the newly established New Jersey Violent Crimes 
Compensation Board. 

The order which is the subject of this appeal recites that appel
lant was dependent on her deceased [murdered] son to supplement 
her support. She was awarded for her support $75 per month com
mencing January 3, 1972 and continuing until the entire [statu
tory] sum of $10,000 is used or until her death, whichever occurs 
first. Should she remarry the Board reserved the right to review 
the case to determine whether to reduce or discontinue the month
ly payments. She was awarded an initial payment of $750 for the 
ten months from January 3, 1972 to October 3, 1972. Her counsel 
was allowed a fee of $1,000, with the first payment of $500 in 
October 1973, and said counsel was to continue to render services 
to appellant until they were fully paid without additional charges. 14 

The New Jersey law15 provides for the statutory maximum compensation amount 
of $10,000, and further specifies payment in lump sum, "except that in the 
case of death or protracted disability the award may provide for periodic 
payments to compensate for loss of earnings or support." The appellant 
contended that the failure of the board to adopt guiding rules or regula
tions made the statutory provision unenforceable. 

The court pointed out the statute16 which provided for board consid
eration of the availability of compensation funds gave the board wide dis
cretion for individualized approaches. The court held that the board's 
decision to make monthly payments over 10 1/2 years was not arbitrary, 
capricious or unreasonable, and declined to interfere with its determina
tion, 

Time of Filing Claims 

Another specific issue affecting the payee is filing time require
ments. In Johnsen v. Nissman,17 the New York Crime Victims Compensation 
Board appealed a judgment directing it to accept for filing the petition
er's untimely compensation claim. Petitioner's claim was made 3-1/2 years 
after the incident, New York Executive Law § 625(2) prescribes a 90-day 
limit for filing claims. 

The New York Appellate Division, Second Department reversed the judg
ment, reasoning as follows: 

The legislative history of this chapter makes it clear that the 
filing provisions of that section were intended to operate with 
the same effect as those contained in section 50-e of the Gen
eral Municipal Law with respect to the filing of notices of claim 
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aga~n~t th~ ~tat~ a~d its political subdivisions. Consequently, 
petltloner s clalm lS barred from c~nsideration by the respond
ent board by subdivision 2 of section 625 and no other provisions 
of law or consider~tion of justice can operate to toll its appli
cation. Compensatlon awards under article 22 of the Executive 
Law are "a matter of grace" (Executive Law, § 620). The law cre
ates no enforceable legal right and no cause of action accrues. 18 

In another New York case, Hayes v. Van Rensselaer,19 the issue was 
whether the Crime Victims Compensation Board should permit an infant peti
tioner to file a late notice of claim. The statutory provision in question 
read as follows: 

A clai.m must be filed by the claimant not later than ninety days 
after the occurrence of the crime upon which such claim is based 0: not later than ninety days after the death of the victim, pro~ 
vlded~ however, that upon good cause shown, the board may extend 
the tlme for a period not exceeding one year after such occurrence.20 

T~e infan~ was allegedly assaulted on April 17, 1967, and a claim was not 
flIed untll November 17, 1970. In another analogy to the New York General 
Municipal Law (Section 50-3(5)), the New York County Supreme Court held 
tha~ "Sec::ion 625(2) of the Executive Law must be construed as establishing 
an lnflexlble one-year standard."2l 

Eligibility 

California was the first state in the United States to have a program 
compensating victims of crime, having enacted the legislation in 1965. 
C l'f . h " " a l ornla as a need requirement, by which indemnification of crime vic-
tims is provided to those "who are needy." Certain administrative dif
ficulties have resulted in a new "serious financial hardship" test 22 which 
the Assistant Executive Secretary of the State Board of Control cl~imed "is 
rarely used by the California Board [of Control] but it is there if we need 
it."23 ' -

Hawaii Attorney General Opinion 69-22 cites HAWAII REV. LAWS § 351-31 
(a)(3) in holding that dependents stand in the shoes of the victim and are 
entitled in aggre~ate to no more than $10,000 maximum award for a particu
lar victim. Sectlon 351-3l(a) (3) provides for discretionary award "[i]n 
the case of the death of the victim, to or for the benefit of anyone or 
more of the dependents of the deceased victim." 

A basic question which has been litigated in Ontario concerns when, in 
fact, the claimant is a victim of crime, as opposed to being the victim of 
some other hazard. In the Matter of Joseph Jean Paul Fregeau was a much
traveled" ~972 ~ase,involving a fireman injured in the line of duty fighting 
an exploslon flre In Toronto. The Ontario Criminal Injuries Compensation 
Board denied fireman Fregeau's claim for compensation. Claimant" Fregeau 
asserted that the cause of the fire vas arson, and that he was therefore a 
victim of crime. However, the board noted that insurance fraud charges 
against one Guiseppe Bongiovanni had been dismissed, and "the Board cannot 
come to any other conclusion than that the applicant received the injuries 
in the course of his duties as a fireman, rather than that he was a victim 
ot crime ..•. " 

-23-__ r ____ ~ ________ ~~ ______________________ ___ 



The case went on appeal to the Divisional Court of the Supreme Court 
of Ontario. That court observed that the Ontario legislation provided for 
compensation "whether or not any person is apprehended, prosecuted, or con
victed." The court suggested that the board had 

been misled by the form of the application which referred only 
to the offence of fraud: this led the Board to consider only 
one criminal offence and to disregard the implication that arson 
was involved. In other words, the Board failed to answer the 
essential question before it, whether, in this case, Fregeau was 
injured by the act of any other person occurring in or resulting 
directly from the commission of an offence against the Criminal 
Code .... [The Board] left unanswered the main question as to the 
criminal origin of the fire. If the Board had manifestly consid
ered the evidence and rejected it as insufficient or decided not 
to act upon it, there would be no loss of jurisdiction. 

The board's decision was quashed by the appeal court and remitted for re
hearing and reconsideration. 

On rehearing, the board pointed out that the burden was on the claim
ant to prove a crime had been committed. The claimant attempted to show 
the deliberate use of kerosene in the starting of the fire. However, the 
board uncovered evidence indicating that the injuries were apparently 
caused by explosion and fire from leaking natural gas meters. One member 
of the board also attached a comment to the beard opinion stating, I1Under 
Section 3(1)(a) of the [Ontario] Act, as amended, in order to qualify for 
an award of compensation, the applicant must have been injured by an act or 
omission occurring in or resulting directly from an offence." The board 
member found sufficient intervening cause to add the following conclusion: 

In any event, the evidence does not support the contention that 
the applicant was injured by the initial fire. Hence, even on 
the assumption that the initial fire was due to arson, it could 
not be said that the applicant sustained his injuries directly 
from the fire and, therefore, directly from the arson. 

There has apparently been no further litigation of the case, probably be
cause of the expense and time involved for the claimant, and also because 
of the legal difficulty of reversing an administrative decision. 24 

Victim Participation in Illegal Activities 

A somewhat less basic but equally important issue, has been the pro
hibition of compensation t; those injured or killed while engaged in ille
gal activity. Several Ontario cases provide guidance on this question. In 
the Matter of Harrison John Biggs involved a 50-year old man who became 
paraplegic as a result of a gunshot wound sustained w~en a maske~ man en
tered his bedroom and shot him in the spine. In deny~ng the c1a~m, the 
board noted the familiarity of the gunman in knocking at Biggs' apartment 
door at 3:45 a.m. on a Saturday morning and calling out Biggs' nickname, 
"Biggsy." The board concluded: 

This applicant has an extensive criminal record for crimes of 
violence. The Board proposes to reject this application having 
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regard to his criminal record before the events g~v~ng rise to 
his claim for'compensation. The Board is of the op~n~on that 
the injury suffered by the applicant is directly related to his 
character and way of life. 

The relevant Ontario statutory provision says that "the Board shall have 
regard to all relevant circumstances, including any behaviour of the victim 
that may have directly or indirectly contributed to his injury or deathl125 
in determining whether to award compensation and in determining the amount 
of the award. 

A more involved case was In the Matter of Clarence Talbot. Clarence 
Talbot was shot four times by one Ronald Radlin at the a tavern in Windsor, 
Ontario. Radlin admitted to the board that he had fired the injuring shots, 
but stated that he did so in fear of his life and self-defense to an attack 
by Talbot and his cousin, who was carrying a knife. Both Clarence Talbot 
and his cousin had criminal records, with Talbot's being manslaughter by 
means of a knife. The board concluded, in rather boiler-plate fashion: 
"It is the decision of the Board that having regard to all the relevant 
circumstances and the behaviour of tris victim[,] no award of compensation 
should be made to him." The board reasoned as follows: 

We bear in mind the [statutory] language ... which empowers us 
to make an order for compensation even though the offender was 
not convicted of the offence giving rise to the injury. But 
having read the transcript of evidence and the judge's charge 
to the jury[,] there is also present in our consideration the 
evidence of the conduct of the victim at the time of the shoot
ing, the evidence of the offender that he acted as he did in 
shooting at the applicant through fear for his life and in self
defence, and that the jury which heard all the evidence acquitted 
the offender. 

On appeal to the Divisional Court of the Supreme Court of Ontario, the 
decision of the board was summarily upheld, despite what the court identi
fied as an "ingenious argument of counsel for the appellant." The court 
concluded that 

the Board erred in law relying upon the verdict of the jury in 
the case of The Queen v. Rad1in, which verdict depended upon 
proof beyond a reasonable doubt. Accordingly the Board further 
erred in failing to hold the appellant is entitled to an order 
for compensation upon proof on the balance of probabilities and 
in failing to find that the appellant had satisfied that burden. 

Two other Ontario cases cover both the issue of non-eligibility of 
participants in illegal activity, and non-eligibility for failure to iden
tify the offender or refusal to cooperate with criminal justice agencies. 
In the Matter of Antonio Morra 'vas a case in which the applicant was unable 
to account for his presence on a street corner in downtown Toronto at 1:30 
in the morning. 

According to his sworn testimony a girl approached him at the 
time and place above indicated. Her purpose was not in doubt. 
He said "No" because of lack of funds but, after consulting her 

'\ 
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male companion who was nearby, she returned to say that she was 
not concerned with his financial state and, on her invitation, 
they proceeded to "go for a walk" closely followed by what ob
viously was the male half of the team. 

When the group had walked about five blocks, Morra was allegedly brutally 
beaten and relieved of his ~ya11et. The police interviewed the injured man 
at a hospital, but, "He left no doubt that he didn't ;.yant the police in the 
picture; he didn't want to get involved, and he did not want to go to court." 
The board denied the claim, reasoning that the admitted behavior of the 
applicant and his non-cooperation with the police precluded any award. The 
Ontario Compensation for Victims of Crime Act specifies that the board may 
deny compensation "where it is satisfied that the applicant has refused 
reasonable co-operation with, or failed to report promptly the offence to, 
a law enforcement agency.fI 

In the Matter of Gladstone Minzie was a case involving an unemployed 
welder who filed an application for compensation of injuries sustained in a 
shooting. Minzie "got into an altercation with one 'Chineman' concerning 
the theft of victim's mail from his apartment ... The applicant admitted to 
police that he had knocked Chineman to the ground and was kicking him when 
one Stickman, who accompanied Chineman, pulled out a gun and shot him once 
in the left forearm, once in the right forearm and once in the upper right 
thigh." A little over a month later, Minzie himself was charged with at
tempted murder in a separate shooting incident and was identified in a 
line-up. However, at a later hearing, the witness was unable to identify 
Minzie. The board observed that he was apparently afraid to do so, and 
that he was stated to be a member of a gang ~Yhich was involved in internal 
violence. The board found the applicant to be ineligible for compensation 
by reason of the contribution of his code of conduct and way of life to his 
injuries, and by reason of his lack of effort to cooperate with the police. 

Amount of Compensation 

The general issue of how compensation is to be determined was a con
cern of Gurley v. Commonwea1th. 26 Gurley was a Massachusetts case involv
ing a claim for compensation by dependents of a victim of violent crime. 
The District Court found for the Commonwealth of Massachusetts and when the 
petitioners appealed, the Appellate Division could find no prejudicial 
error and dismissed the report. The petitioners appealed this ruling, 
presenting a case for the Supreme Judicial Court of Massachusetts where all 
of the issues concerned the manner of computing damages recoverable by vic
tims and their dependents. 

The relevant Massachusetts statutory provisions read as follows: 

Any compensation paid under this chapter shall be in an amount 
not exceeding out-of-pocket loss, together with loss of earnings 
or support resulting from such injury. Any compensation for loss 
of earnings or support shall be in an amount equal to the actual 
loss sustained; provided, however, that no award under this chap
ter shall exceed ten thousand do11ars. 27 

The statute also provides that any compensation "shall be reduced by the 
amount of any payments received or to be received as a result of the injury 
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(a) from or on behalf of the offender, (b) ~lnder insurance programs, or (c) 
from public funds:" (Chap. 258A § 6). 

The petitioners first alleged that the statutory phrase "compensation 
for loss of earnings or support" included "future loss of earnings and sup
port."28 The Commonwealth did not contest this allegation. The court de
cided as follows: 

We can see no logical reason why the victim's death should not 
be treated as a permanent loss of support to be computed on the 
basis of life expectancy and actuarial tables in determining the 
victim's future loss of earning capacity .... We conclude that 
the judge erred in the denial of the petitioners' request for a 
ruling to this effect.29 

The central question for the court's decision was the resolution of 
two opposite theories of damage computation: 

The petitioners requested the judge to rule that '[a]ny subtrac
tions from the total amount of the compensation to which the 
claimants are entitled must be made from the total amount of 
compensation to which all claimants are entitled without regard 
to, and before, application of the ten thousand ($10,000.00) 
dollar maximum award specified in General Laws, Chapter 258A, 
Section 5.' The judge denied this request for ruling and instead 
granted the Commomvea1th' s request for ruling which computed 
damages by first applying a $10,000 limit to the actual loss 
sustained (which exceeded $10,000 in the instant case) and sub
tracting all the benefits received as a result of the injury 
from the $10,000 figure. 30 

The court found error in the judge's denial of the petitioners' requested 
rulings, reasoning that it was unambiguously intended for $10,000 to be the 
limit upon final recovery. "The use of the word 'award' and the reference 
to the entire 'chapter'" in the second statutory provision, supra, "lead us 
to conclude that the $10,000 provision is not a specific ceiling on the com
putation of the 'actual loss sustained' but a general limitation applying 
to the ultimate 'award' due under the statute."31 

The petitioners' third argument was that "no deductions should be made 
from the compensation to which they were entitled on account of life insur
ance benefits and welfare payments the petitioners were receiving as a re
sult of the victim's death."32 The court held that the second statutory 
provision, chapter 258A § 6, supra, explicitly provides otherwise. 

The last claim by the petitioners was their alleged entitlement to 6 
percent per annum interest on the award from date of death of the victim 
until the payment date of the award. The court reasoned as follows: 

The petitioners have misplaced their reliance on cases where 
this court has awarded interest despite the absence of express 
statutory authorization ...• These cases are based on contract 
law and are not controlling in a noncontractual context where 
the Commonwealth has voluntarily waived its sovereign immunity 
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to a limited extent in order to compensate victims of violent 
crime; a right which did not exist prior to the enactment of 
G.L. c. 258A .... In waiving its immunity, the Commonwealth es
tablished certain rights of recovery which cannot be extended 
beyond those expressly conferred by the statute .... 33 

It is interesting to note the references to "right" and "rights" of com
pesation and recovery, with the denomination of compensation as "noncontrac
tual," given the implicit basis for compensation: that the state is attempt
ing to atone for any abrogation of its duty to secure and protect its (vol
untary) citizens. 34 

A curious case out of California, Worthington v. State Board of Con
trol,35 involved an action in which a private citizen sought a writ of 
mandate to compel the respondent Board of Control to set aside its decision 
on his claim for indemnification. The citizen had sustained damages as a 
result of his attempt to prevent the commission of a crime. The case came 
to the California Court of Appeal on appeal from a denial of the writ by 
the Superior Court of the County of San Francisco. The appellant contended 
on appeal that the a~ard should include an allowance analogous to the gen
eral damages of a tort action. 

The Board of Control conducted the original hearing and recommended 
that the California Legislature appropriate an indemnity of $2,777.50, to 
be reduced by $1,000 in previously paid rewards. \Vhen the Budget Act passed, 
appropriating the recommended $1,777.50, the appellant was notified that the 
app!t'opriation would be paid upon execution of a full release of all claims 
against the state relating to the claim's subject matter. When appellant 
executed the release and received delivery of a warrant for $1,777.50, the 
respondent Board of Control moved to dismiss the appeal for mootness pursu
ant to the release. The court denied the motion, ruling the release to be 
lito tally ineffective," and reasoning that once a determination had been made 

by the state authority having jurisdiction over the program as 
to the amount to be paid .... the further role of the Board of 
Control staff was only ministerial; it was to see to the drawing 
of funds and the transmittal thereof to the claimant. The vol
unteer act of a zealous employee in seeking to hold the legisla
tive appropriation to ransom until appellant signed a general re
lease was without authority. The claimant would have been en
titled to a writ of mandate to compel the delivery of a warrant 
drawn in accordance with the appropriation, but we do not think 
he lost any rights by failing to assume the expense of that reme
dy; where the giving of the release was imposed as an unlawful 
condition to payment, we hold that the release was of no effect. 36 

The court nonetheless decided that the appeal on the whole had no merit. 
It distinguished an appropriation "recommendation" from an actual state as
sumption of liability in tort. As an alternative remedy, it suggested con
tacting legislative representatives and seeking hearings to urge larger 
compensation. The court concluded with a general policy outline of the 
administering board's role in determining compensation: 

For purposes of this program, the Board of Control acts in 
an advisory staff capacity to the Legislature. If there is dis
satisfaction with the procedures followed by the board, the rules 
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adopted by it, or the advice it gives to the Legislature the 
remedies.are:exclusively legislati~e: the statute can b~ changed 
or a merltorlOUS claim can be augmented in the appropriation. 
There is no provision for any court either to make a direct aw'ard 
of m~ney damag:s (w~ere the statute creates no liability) or to 
speclfy what klnd o£ advice the Board of Control shall render to 
the Legislature.37 

The more specific compensation issue of whether negligence or pro
vocation by the victim is a factor in rejecting or reducing compensation 
was refe~red to briefly in passing in another California case, Young v. 
Desert Vlew Management Corp.38 In an action by a patron against a restau
rant-bar for injuries sustained when he was shot attempting to ascertain a 
~obber's license number, the California Court of Appeal noted that the leg
lslature afforded alternative relief for the Samaritan-minded in the Cali
fornia Victims of Crimes, and the Indemnification of Private Citizens stat
utes. Although "If a person is assaulted and cries 'help', inducing re
sponse from a stranger who is also assaulted," the court would n6t hold the 
initial victim liable to the Good Samaritan, the court did imply that some 
n~gl~gence or provoc~ti~n would be tolerated in compensating the second 
vlctlm purs~ant,to vlc~lm compensation statute. 39 The possible negligence 
or provocatlon lS outllned by the rather startling fact situation: 

On Friday night, January 29, 1965~ he [plaintiff] had dinner in 
dafendant's restaurant and thereafter went into the bar. While 
there, a man entered the coffee shop, laid a pistol on the cash 
register and demanded money from Helen Olson, respondent's assist
ant-manager-cashier .... She said to fellow employees "Help I 
h b b II ' ," ave een ro bed. Marllyn Redman, a cocktall waitress, heard 
her and said to appellant, "A man robbed - just robbed Helen. 
Help. Let's get a license number. II Or, according to appellant 

h 'd "M ' s e sal, r. Young, someone just held up the coffee shop. 
Will yov go out and see if you can get the license number?" 
The appellant said nothing but stood up and went through a 
door leading outside. Other patrons were behind him. Appel-
lant saw no cars in the parking lot or moving but he saw a man 
walking. He went up to the man and said, "did you see the fel
lows that knocked off the coffee shop?" The man said, "Yes, and 
I am about to knock you off, too," whereupon he drew a gun. Ap
pellant started running across the lot but was shot in the back ...• 
None of respondent's employees told appellant the robbery • ..ras ef
fected T..rith a pistol. Marilyn Redman was not told of a gun and 
assumed no gun was involved in the robbery. When appellant went 
outside and saw the man walking, the man was doing so in a normal 
manner and did nothing to indicate to plaintiff that he was the 
robber or had a gun. 40 

This alleged negligence or provocation would probably not be a very great 
factor in rejecting or reducing compensation to the Good Samaritan victim. 

Appellate Procedures 

An important recent case concerning victim compensation, and the sub
ject of a keynote address at the Fourth International Conference for the 
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Compensation of the Innocent Victims of Violent Crime,41 is Criminal Inju
ries Compensation Board v. Gould. 42 Gould, a self-employed cab dri;e:, was 
kidnapped, robbed, and shot. He filed a claim with the Marylan~ Cr1m1n~1 
Injuries Compensation Board. When the board disallowed the cl~l~, Mr. Gould 
appealed. The Montgomery County Circuit Court vacated the dec1s10n of the 
board and remanded the case for further consideration. The board appealed 
through the Attorney General from the remand. The issue for the Court of 
Appeals of Maryland was "whether or not there could be.ar:Y judi~ia~ re~iew 
where a claimant has been denied benefits under the Cr1m1nal InJur1es Com
pensation Act, and if such a review were permissible, the nature and scope 
of the review.,,43 

Section 10(a) of the Maryland Criminal Injuries Compensation Act pro
vides for the commencement of a review by the Attorney General in circuit 
court within 30 days of any board decision involving an "improper" awa:d: 
The section unqualifyingly permits no other judicial review of any dec1s10n 
or action by the board. The threshold question for the court was the pur
pose of the victim compensation legislation, and the legislatu:e:s intent 
in its apparent restraint of judicial examination of board dec1slons. 

In Section 1 of the Criminal Injuries Compensation Act, the legisla
ture stated that "it is the legislature's intent that aid, care and supp~rt 
be provided by the State, as a matter of moral responsibility, for ... V1C~ 
tims of crime." The court of appeals held that Gould met the statutory el1-
gibility criteria and thus had standing to invoke the circuit court's assis
tance, reasoning as follows: 

We found persuasive those [Supreme Court] decisions which recog
nized that because a state voluntarily has assumed an inherent 
humanitarian obligation as it has with the compensation of inno
cent victims of crime, the means then employed by the state can
not be employed arbitrarily or unreasonably, and if so, judicial 
relief is available. 44 

The court did not declare section lOa unconstitutional, but rather read 
into the statute a legislative awareness of the inherent judicial pow:r t~ 
review administrative agency actions where it is alleged that the act10n 1S 
arbitrary, illegal, capricious, or unreasonable. 

Influenced by ... British decisions, and recognizing that 
the board still possessed as to Gould a certain discretion in 
any award which it might make to him, the court trea~ed ~is docu
ment which he had captioned as an appeal, as an appl1cat10n for 
certiorari, and thus found as a matter of law that the criminal 
injuries compensation board had undertaken erroneously to over
rule the decisions of two workmen's compensation commissions and 
had as well improperly applied to itself the classification of 

" . Id b f' 45 being a law enforcement agency when it den1ed Gou ene 1tS. 

Coincidentally on January 16, 1975, the date of filing for the Gould 
opinion, a new bill'was introduced and later passed which permits appeal by 
a claimant within 30 days of a final board decision, "under the applicable 
provisions of the Administrative Procedure Act, Article 41, §§ 255 and 256 
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of the [Maryland] Code." Judge O'Donnell has commented on the new judicial 
review provision:, 

An intent to grant the right of appeal, if found to be with the 
Administrative Procedure Act, permits a wider range of review 
than the limited review we found was permitted under the scope 
of certiorari .... It seems clear •.. that unless the benefits 
to be awarded to the victims of crime are awardable to him as a 
matter of grace [Maryland utilizes a welfare theory], a claim
ant who complies with the eligibility requirements of such a 
statute is entitled to a judicial review of any adverse decision 
by a criminal injuries compensation board, either by virtue of 
the inherent jurisdiction vested in the courts, or by virtue of 
the provisions of the respective administrative procedure acts.46 

Interestingly enough, the Gould case also summarizes the apparent po
sitions of other victim compensation jurisdictions regarding judicial re
view. 47 

Alaska provides that all orders and decisions of its board "shall 
be final." Hawaii permits judicial review by one aggrieved "on 
the sole ground that a decision was in excess of the Commission's 
authority or jurisdiction." In California and New Jersey there 
are no statutory provisions for appeal, but it appears that since 
in each a hearing is required, judicial review would be permitted 
under their respective Administrative Procedure Acts. In Massa
chusetts the claim is filed in a district court, a hearing is 
held by a district court judge and decisions are apparently ap
pealable as in other civil cases. In Washington appeals are ex
pressly provided for under that state's Administrative Procedure 
Act. 48 

However, the Maryland statute is modeled after New York's, and they both 
undertook to preclude judicial review. At least one New York court, the 
Supreme Court of Orange County in Utica Mutual Insurance Company v Zamenick, 
79 Misc. 2d I, 350 N.Y.S.2d 329, 330 has followed the New York statute, N.Y. 
EXEC. LAW § 629,49 despite the changes in the equivalent Maryland statute 
wrought by Gould. 

Application Procedures 

Although judicial review and appellate procedures have been the area 
of greatest concern, there has also been some focus on issues of applica
tion procedure. Howard v. Commonwealth of Massachusetts, 40 Mass. App. 
Dec. 101 (1973) involved a claim for compensation in which petitioner 
sought recovery for lost wages and medical bills sustained as a result of 
being the victim of an assault and battery. The district court of Dor
chester in Massachusetts made a net award to petitioner of $7,262.92. The 
respondent had requested a ruling that the evidence warranted a finding of 
a not seasonable filing of petitioner's report with the police. The dis
trict court had denied the request on the basis of a "good cause" exception. 

The statute in question, MASS. G.L. c. 258A § 5, lJrovides i.n part as 
follows: 
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No compensation shall be paid unless the court finds that 
a crime was committed, that such crime directly resulted in per
sonal physical injury to, or the death of, the victim, and that 
police records show that ~rime was promptly reported to the proper 
authorities. In no case may compensation be paid if the police 
records show that such report was made more than forty-eight hours 
after the occurrence of such crime, unless the court finds said 
report to the police to have been delayed for good cause. 

The question presented on appeal was whether the "good cause" exception 
justification by the trial justice for denying the request for ruling was a 
spe~ial finding sufficient to render the denial immaterial and harmless er
ror. 

The Howard case held that the trial court was not justified, as a mat
ter of law, in concluding the report to have been delayed for good cause, 
"[t]here being no record of any report being filed until ... more than five 
months after the date of the alleged incident and more than two weeks after 
the entry of the petition,"50 Because "the denial of a request that a 
particular finding is warranted, is error unless as a matter of law such 
was inapplicable or unless by clear and definite findings the court has 
demonstrated its inapplicability as immateriality,"5l then, "[c]lear and 
definite findings of fact," not present in the trial justice's denial, 
",,,ere required to demonstrate that no error was made in [the] denial of the 
request."52 The finding for the petitioner was vacated and judgment en
tered for the respondent. 

Ontario has also had 8n interesting case on application procedures. In 
the Matter of John Alfred Hepplcwhite involved a 1973 claim in which police 
reports of investigations were not disclosed to the applicant or his coun
sel, nor were any of the police officers produced for purposes of cross
examination on their reports. The Divisional Court of the Supreme Court of 
Ontario held it to be "clear that the allegc..tions and reports which are ad
verse to the applicant's case should have been disclosed to him before the 
[board] hearing so that his counsel could have taken what steps he deemed 
necessary to elucidate the applicant's position in the matter." The case 
was referred back to the Ontario board for rehearing. On rehearing, the 
board found the applicant not to be a credible witness, and denied the claim 
again anyway. 

An application procedure issue regarding attorney fees was litigated 
in In ro Hollywood .. 53 The appellant's counsel asserted that the ~ew 
Jersey board err~d in ordering a two-installment payment of the $1000 fee. 
The statutory provision in question, N.J.S.A. 52:4B-8, provides: 

The board may, as a part of any order entered under this act, de
termine and allow reasonable attorney fees, which shall not exceed 
15% of the amount awarded as compensation under section 10 of 
this act, to be paid in addition to the amount of such compensa
tion, to the attorney representing the applicant, and it shall 
be unlawful for any such attorney to ask for, contract for or 
receive any larger sum than the amount so allowed. 

The statute contains no provision for future service installment payments. 
The court held that counsel should be paid in full for services rendered to 
the award date. 
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Other Sources of Compensation 

. The mo~t important issue in the area of other sources of compensation 
1S subrogat1~n. In Utica Mutual Insurance Company v. Zamenick,54 the in
s~ranc: carr1er brougbt an action for declaratory judgment to support its 
d1scla1mer of coverage to the insured. The State of New York made a motion 
for ~ubstitution as the party defendant because of its right of subrogation 
obta1ne~ by ~a~ent of the insured's medical expense pursuant to the New 
York Cr1me V1ct1ms Compensation Act. The medical expenses were sustained as 
a result of an alleged hit-and-run automobile accident. 

The motion for substitution was opposed by defendant OIl the basis of 
the state allegedly making 1mproper payments which should preclude subroga
tion and appearance in the declaratory judgment action. Defendant argued 
tha7 sec7i~n ~2l(3) of the N. Y. Executive Law prohibits payments for motor 
veh1cle 1nJur1es unlesF, intentionally inflicted. Therefore, defendant al
leged that his acquittal of the intentional infliction crimes of assault in 
the sec~nd d:gr:e and reckless assault precludes proper payment by the New 
York Cr1me V1ct1ms Compensation Board, and thus precluded the appearance of 
the State of New York in the declaratory judgment action. 

The issue for the court was "the subrogation right of the State after 
payments have been made based on the Board's administrative determination 
when the alleged criminal is subsequently acquitted of the crime at a crim
inal trial."5 The court reasoned that if it accepted the defendant's 
argument, then a "quantum of evidence" would be imposed upon the board con
trary to that specified by the legislature in Executive Law § 627. The ef
fectiveness of the board as an administrative entity would be impeded by 
all the accoutrements of a criminal trial. The court rejected defendant's 
argument and granted the motion for substitution of the State of New York 
as a party defendant. 

The preceding description of legal issues in crime victim compensation 
has been prepared primarily from the limited number of reported cases in 
the area, both in the United States, and Ontario. While their applica
bility across jurisdictional boundaries is obviously limited the number of . , 
1ssues surveyed indicates the wide scope of subjects which any given juris
diction could confront. 
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APPENDIX A 

UNIFORM CRIME VICTIMS REPARATIONS ACT 

Section 1. [Definitions.] 
(a) As used in this Act, the words and phrases in this Section have 

m8anings indicated. 
(b) "Board" means the Crime Victims Reparations Board created under 

Section 3. 
(c) "Claimant" means any of the following claiming reparations under 

this Act: a victim, a dependent of a deceased victim, a third person other 
than a collateral source, or an authorized person acting on behalf of any 
of them. 

(d) "Collateral source" means a source of benefits or advantages for 
economic loss otherwise reparable under this Act which the victim or claim
ant has received, or which is re.adi1y available to him, from: (1) the of
fender; (2) the government of the United States or any agency thereof, a 
state or any of its political subdivisions, or an instrumentality of two 
or more states, unless the law providing for the benefits or advantages 
makes them excess or secondary to benefits under this Act; (3) Social Se
curity, Nedicare, and Medicaid; (4) state required temporary non-occupa
tional disability insurance; (5) workmen's compensation; (6) wage continu
ation programs of any employer; (7) proceeds of a contract of insurance 
payable to the victim for loss which he sustained because of the criminally 
injurious conduct; or (8) a contract providing prepaid hospital and other 
health care services, or benefits for disability. 

(e) "Criminally injurious conduct" means conduct that (1) occurs or 
is attempted in this State, (2) poses a substantial threat of personal in
jury or death, and (3) is punishable by fine, imprisonment, or death, or 
would be so punishable but for the fact that the person engaging in the 
conduct lacked capacity to commit the crime under the laws of this State. 
Criminally injurious conduct does not include conduct arising out of the 
mmership, maintenance, or use of a motor vehicle except when intended to 
cause personal injury or death. 

(f) "Dependent" means a natural person wholly or partially dependent 
upon the victim for care or support and includes a child of the victim born 
after his death. 

(g) "Economic loss" means economic detriment consisting only of allow
able expense, work loss, replacement services loss, and, if injury causes 
death, dependent's economic loss and dependent's replacement services loss. 
Noneconomic detriment is not loss. However, economic detriment is loss al
though caused by pain and suffering or physical impairment. 

(1) "Allowable expense" means reasonable charges incurred for 
reasonably needed products, services, and accommodations, in
cluding those for medical care, rehabilitation, rehabilitative 
occupational training, and other remedial treatment and care. 
The term includes a total charge not in excess of $500 for ex
penses in any way related to funeral, cremation, and burial. It 
does not include that portion of a charge for a room in a hos
pital, clinic, convalescent or nursing home, or any other insti
tution engaged in providing nursing care and related services, 
in excess of a reasonable and customary charge for semi-private 
accommodations, unless other accommodations are medically re
quired. 
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(2) "Hork loss" means loss of income from work the injured per
son would-have performed if he had not been injured, and expenses 
reasonably incurred by him in ob'taining services in lieu of those 
he would have performed for income, reduced by any income from 
substitute work actually performed by him or by income he would 
have earned in available appropriate substitute work he was ca
pable of performing but unreasonably failed to undertake. 

(3) "Replacement services loss" means expenses reasonably in
curred in obtaining ordinary and necessary services in lieu of 
those the injured person w'ou1d have performed, not for income 
but for the benefit of himself or his family, if he had not been 
injured. 

(4) "Dependent:' s economic loss" means loss after decedent's 
death of contributions of things of economic value to his depen
den ts, not including services they ,,,ou1d have received from. the 
decedent if he had not suffered the fatal injury, less expenses 
of the dependents avoided by reason of decedent's death. 

(5) "Dependent's replacement services loss" means loss reason
ably incurred by dependents after decedent's death in obtaining 
ordinary and necessary services in lieu of those the decedent 
would have performed for their benefit if he had not suffered 
the fatal injury, less expenses of the dependents avoided by 
reason of decedent's death and not subtracted in calculating 
dependent's economic loss. 

(h) "Non-economic detriment" means pain, suffering, inconvenience, 
physical impairment, and other non-pecuniary damage. 

(i) "Victim" means a person who suffers personal injury or death as 
a result of (1) criminally injurious conduct, (2) the good faith effort of 
any person to prevent criminally injurious conduct, or (3) the good faith 
effort of any person to apprehend a person suspected of engaging in crim
inally injurious conduct. 

COMMENT 

The words "criminally injurious conduct" are used throughout this Act 
rather than the simple word "crime" because if the word "crime" were used, 
it would need to be given an artificial meaning. The reason is that not all 
crimes will result in reparations und:::r this Act, and those crimes which are 
reparable fall under the definition here given for "criminally injurious 
conduct." 

The definitions of "economic loss" and its compc.;nents are derived, with 
essential modifications, from the Uniform Moto!.' Vehicle Accident Reparations 
Act. 

Sec tion 2. [Award of Reparations.] The Board shall award reparations 
for economic loss arising from criminally injurious conduct if satisfied by 
a preponderance of the evidence that the requirements for reparations have 
been met. 
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Section 3. [Crime Victims Reparations Board.] 
(a) A Crime Reparations Board is created [in the executive branch], 

consisting of three members appointed by the Governor [with the advice and 
consent of the Senate]. At least one member shall be a person admitted to 
the bar of this State. 

(b) The term of office of each member shall be [6] years and until 
his successor is appointed and qualified, except that of the members first 
appointed one each shall be appointed to serve for terms of [2], [4], and 
[6] years. A person appointed to fill a ~acancy shall be appointed for the 
remainder of the unexpired term. 

(c) The Governor shall designate a member who is admitted to the bar 
of this State to serve as chairman at the pleasure of the Governor. 

(d) Hembers shall [serve full time , receive an annual salary pre
scribed by the governor within the available appropriation not exceeding 
[ ] dollars,] [serve part time, and receive [ ] dollars per diem,] 
and be reimbursed for actual expenditures incurred in performance of their 
duties in the same manner as State officials generally. 

Section 4. [Powers and Duties of the Board.] 
(a) In addition to the powers and duties specified elsewhere in this 

Act, the Board has the powers and duties specified in this section. 
(b) The duty to establish and maintain a principal office and other 

necessary offices within this state, appoint employees and agents as nec
essary, and prescribe their duties and compensation. 

(c) The duty to adopt by rule a description of the organization of 
the board stating the general method and course of operation of the Board. 

(d) The duty to adopt rules to implement this Act, including rules 
for the allowance of attorney's fees for representation of claimants; and 
to adopt rules providing for discovery proceedings, including medical ex
amination consistent with Section 9 and 10. Rules shall be statements of 
general applicability which implement, interpret, or prescribe policy, or 
describe the procedure or practice requirements of the Board. 

(e) The duty to prescribe forms for applications for reparations. 
(f) The duty to hear and determine all matters relating to claims 

for reparations, and the power to reinvestigate or reopen claims without 
regard to statutes of limitations or periods of prescription. 

(g) The power to request from prosecuting attorneys and law enforce
ment officers investigations and data to enable the Board to determine 
whether, and the extent to which, a claimant qualifies for reparations. 
A statute providing confidentiality for a claimant's or victim's juvenile 
court records does not apply to proceedings under this Act. 

(h) The duty, if it would contribute to the function of the Board, 
to subpoena witnesses and other prospective evidence, administer oaths or 
affirmations, conduct hearings, and receive relevant, nonprivileged evi
dence. 

(i) The power to take notice of judicially cognizable facts and gen
eral, technical, and scientific facts within their specialized knowledge. 

(j) The duty to make available for public inspection all Board deci
sions and opinions, rules, written statements of policy, and interpreta
tions formulated, adopted, or used by the Board in discharging its func
tions. 

(k) The duty to publicize widely the availability of reparations and 
information regarding the filing of claims therefor. 
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COMMENT 

This section and section 8 contain details which are redundant in a 
state having an adequate Administrative Procedures Act. Incorporation of 
these details in this Act ought not to be taken as encouragement to repe
titious legislation. Each state must tailor the Act to its situation, 
by eliminating needless procedural details. 

This Act does not include elaborate requirements for public notice and 
hearings relating to the rule making function of the Board, because the kinds 
of beneficiaries to be expected under this Act do not have an identifiable 
interest in procedural rules. 

Section 5. [Application for Reparations; Awards; Limitations on Awards.] 
(a) An applicant for an award of reparations shall apply in writing 

in a form that conforms substantially to that prescribed by the Board. 
(b) Reparations may not be awarded unless the claim is filed with 

the Board within one year after the injury or death upon which the claim 
is based. 

(c) Reparations may not be awarded to a claimant who is the offender 
or an accomplice of the offender, nor to any claimant if the award would 
unjustly benefit the offender or accomplice. [Unless the Board determines 
that the interests of justice otherwise require in a particular case, rep
arations may not be awarded to the spouse of, or a person living in the 
same household with, the offender or his accomplice or to the parent, child, 
brother, or sister of the offender or his accomplice.] 

COMMENT 

The victims of a large percentage of crimes are relatives by blood or 
marriage of the offender or his accomplice, or live in the same household 
with him. The award of reparations in these cases involves serious ques
tions of policy. Among those questions are the cost of the program, the 
possibility of fraud and collusion, and other social judgments. The un
just enrichment language at the end of the first sentence of subsection 
(c) mayor may not alone provide adequate protection. The bracketed lan
guage at the end of srubsection (c) should be included or omitted in an en
acting State according to the legislative appraisal of the questions of 
policy involved. 

Cd) Reparations may not be awarded unless the criminally injurious 
conduct resulting in injury or death was reported to a law enforcement of
ficer within 72 hours after its occurrence or the Board finds there was 
good cause for the failure to report within that time. 

(e) The Board, upon finding that the claimant or victim has not ful
ly cooperated with appropriate law enforcement agencies, may deny, recon
sider, or reduce an award of reparations. 

(f) Reparations otherwise payable to a claimant shall be reduced or 
denied (1) to the extent the economic loss upon which the claim is based 
is recouped from other persons, including collateral sources, and (2) to 
the extent the Board deems reasonable because of the contributory miscon
duct of the claimant or of a victim through whom he claims. 

[(g) (1) Reparations may be awarded only if the Board finds that 
unless the claimant is awarded reparations, he will suffer financial stress 
as the result of economic loss otherwise reparable. A claimant suffers 
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financial stress only if he cannot maintain his customary level of health, 
safety, and education for llimself and his dependents without undue financial 
hardship. In making its finding the Board shall consider all relevant fac
tors, including: 

(i) 
(ii) 
(iii) 
(iv) 
(v) 

the 
the 
the 
the 
the 

number of claimant's dependents; 
usual living expenses of the claimant and his family; 
special needs of the claimant and his dependents; 
claimant's income and potential earning capacity; and 
claimant's resources. 

(2) Reparations may not be awarded if the claimant's economic loss 
does not exceed ten percent of his net financial resources. A claimant's 
net financial resources do not include the present value of future earnings 
and shall be determined by the Board by deducting from his total financial 
resources: 

(i) 
(ii) 
(iii) 
(iv) 

one year's earnings; 
the claimant's equity, up to $30,000, in his home; 
one m0tor vehicle; and 
any other property exempt from execution under [the general 
personal property exemptions statute of this State.] 

(3) Notwithstanding paragraph (2): 

(i) the board may award reparations to a claimant who pos
sesses net financial resources in excess of those allowable under 
paragraph (2) if, considering the claimant's age, life expectancy, 
physical or mental condition, and expectancy of income including 
future earning power, it finds that the claimant's financial re
sources will become exhausted during his lifetime; or 

(ii) The Board may (A) reject the claim finally, or (B) re
ject the claim and reserve to the claimant the right to reopen his 
claim, if it appears that the exhaustion of claimant's financial 
resources is probable, in which event the Board may reopen pursu
ant to an application to reopen if it finds that the resources 
available to the claimant from the time of denial of an award 
were prudently expended for personal or family needs.] 

COMMENT 

Inclusion of a requirement of economic need for financial stress on the 
part of the victim appears to be accountable only as a cost-reduction fac
tor. While the argument that the State ought not bear the loss of persons 
rich enough to care for themselves has appeal, in essence it reads a wel
fare concept into a program not related to welfare. Inclusion of the test 
will unquestionably increase administrative costs by requiring elaborate 
investigations into the resources of each claimant. Any savings produced 
by a needs test may thus be dissipated in the cost of administrating that 
test. On balance, then, elimination of any requirement of financial stress 
seems wise. If the test is included, however, a real threat to the integ
rity of the program is posed because a strict "needs" requirement will 
limit benefits of the program to persons already on welfare and thus be 
merely an exercise in bookkeeping. The details suggested in the criterion 
for economic stress are designed to prevent that result. 
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[(h) Reparations may not be awarded if the economic loss is less than 

[$100].] 

ALTERNATIVE A 
[(i) Reparations for work loss, replacement services loss, dependent's 

economic loss, and dependent's replacement services loss may not exceed $200 
per week.] 

ALTERNATIVE B 
[(i) Reparations for work loss, replacement services loss, dependent's 

economic loss, and dependent's replacement services loss may not exceed the 
amount by which the victim's income is reduced below $200 per ~.,eek.] 

COMMENT 

Alternative A should be adopted in a State which desires a maximum 
weekly limit on reparations but does not incorporate the fina~cial stress 
test of subsection (g). Alternative B should be adopted in a State which 
enacts subsection (g). 

[(j) Reparations payable to a victim and to all other claimants sus
taining economic loss because of injury to or death of that victim may not 
exceed [$50,000] in the aggregate.] 

Section 6. [Notice to Attorney General; Function of Attorney General.] 
Promptly upon receipt of an application for reparations, the Board shall 
forward a copy of the a:pplication and all supporting papers to the [Attorney 
General], who in appropriate cases may investigate the claim, appear in hear
ings on the claim, and present evidence in opposition to or support of an 
award. 

Section 7. [Informal Disposition; Contested Case.] Unless precluded 
by law, informal disposition may be made of a claim by stipulation, agreed 
settJement, consent order, or default. A claim not so disposed of is a con
tested case. 

Section 8. [Contested Cases; Notice; Hearing; Records.] 
(a) In a contested case, all parties shall be afforded an opportunity 

for hearing after reasonable notice. 
(b) The notice of hearing shall include: 

(1) a statement of the time, place, and nature of the hearing; 
(2) a statement of the legal authority and jurisdiction under 
which the hearing is to be held; 
(3) a reference to the particular sec Lions of the statutes and 
rules involved; and 
(4) a short and plain statement of the matters asserted. 

To the extent that the board is unable to state the matters at the time the 
notice is served, the initial notice may be limited to a statement of the 
issues involved. Thereafter upon application a more definite statement 
shall be furnished. 

(c) Every interested person shall be afforded an opportunity to appear 
and be heard and to offer evidence and argument on any issue relevant to his 
interest, and examine witnesses and offer evidence in reply to any matter of 
an evidentiary nature in the record relevant to his interest. 
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(d) A record of the proceedings shall be made and shall include: (1) 
the applicJtion and supporting documents; (2) all pleadings, motions, and 
intermediate rulings; (3) evidence offered, received, or considered; (4) a 
statement of matters officially noticed; (5) all staff memoranda or data 
submitted to the Board in connection with its consideration of the case; and 
(6) offers of proof, objections, and rulings. 

(e) Oral proceedings or any part thereof shall be transcribed on re
quest of any party, who shall pay transcription costs unless otherwise or
dered by the Board. 

(f) Determinations of the Board shall be made in writing, supported hy 
findings of fact and conclusions of law based exclusively on the record, and 
mailed promptly to all parties. 

Section 9. [Evidence of Physical Condition.] 
(a) There is no privilege, except privileges arlslng from the attorney

client relationship, as to communications or records relevant to an issue of 
the physical, mental, or emotional condition of the claimant or victim in a 
proceedings under this Act in which that condition is an element. 

(b) If the mental, physical, or emotional condition of a victim or 
claimant is material to a claim, the Board may order the victim or claimant 
to submit to a mental or physical examination by a physician or psychologist, 
and may order an autopsy of a deceased victim. The order may be made for 
good cause shown upon notice to the person to be examined and to all persons 
who have appeared. The order shall specify the time, place, manner, condi
tions, and scope of the examination or autopsy and the person by whom it is 
to be made, and shall require the person to file with the Board a detailed 
written report of the examination or autopsy. The report shall set out his 
findings, including results of all tests mad~, diagnoses, prognoses, and 
other conclusions and reports of earlier examinations of the same condi
tions. 

(c) On request of the person examined, the Board shall furnish him a 
copy of the report. If the victim is deceased, the Board, on request, shall 
furnish the claimant a copy of the report. 

(d) The Board may require the claimant to supplement the application 
with any reasonably available medical or psychological reports relating to 
the injury for which reparations are claimed. 

Section 10. [Enforcement of Board's Orders.] If a person refuses to 
comply with an order under this Act 01 aSGt:!:rts a privilege, except privi
leges arising from the attorney-client relationship, to withhold or suppress 
evidence relevant to a claim, the Board may make any just order including 
denial of the claim, but may not find the person in contempt. If necessary 
to carry out any of its powers and duties, the Board may petition the [ ] 
Court for an appropriate order, but the Court may not find a person in con
tempt for refusal to submit to a medical or physical examination. 

Section 11. [Award and Payment of Reparations.] 
(a) An award may be made whether or not any person is prosecuted or 

convicted. Proof of conviction of a person whose acts give rise to a claim 
is conclusive evidence that the crime was committed, unless an application 
for rehearing, an appeal of the conviction, or certiorari is pending, or a 
rehearing or new trial has been ordered. 

(b) The Board may suspend the proceedings pending disposition of a 
criminal prosecution that has been commenced or is imminent, but may make 
a tentative award under Section 15. 
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Section 12. [Attorney's Fees.] As part of an order, the Board shall 
determine and award reasonable attorney's fees, commensurate with services 
rendered, to be paid by the State to the attorney representing the claim
ant. Additional attorney's fees may be awarded by a court in the event of 
review. Attorney's fees may be denied on a finding that the claim or ap
peal is frivolous. Awards of attorney's fees shall be in addition to awards 
of reparations and may be made whether or not reparations are awarded. It 
is unlawful for an attorney to contract for or receive any larger sum than 
the amount allowed. 

Section 13. [Subrogation; Actions; Allocation of Expenses.] 
(a) If reparations are awarded, the State is subrogated to all the 

claimant's rights to receive or recover benefits or advantages, for eco
nomic loss for which and to the extent only that reparations are awarded, 
from a source which is or, if readily available to the victim or claimant 
would be, a collateral source. 

(b) As a prerequisite to bringing an action to recover damages re
lated to criminally injurious conduct for which reparations are claimed or 
awarded, the claimant shall give the Board prior written notice of the pro
posed action. After receiving the notice, the Board shall promptly (1) join 
in the action as a party plaintiff to recover reparations awarded, (2) re
quire the claimant to bring the action in his individual name as a trustee 
in behalf of the State, to recover reparations awarded, or (3) reserve its 
rights and do neither in the proposed action. If, as requested by the Board, 
the claimant brings the action as trustee and recovers reparations awarded 
by the Board, he may deduct from the reparations recovered in behalf of the 
State the reasonable expenses, including attorney's fees, allocable by the 
court for that recovery. 

(c) If a judgment or verdict indicates separately economic loss and 
non-economic detriment, payments on the judgment shall be allocated between 
them in proportion to the amounts indicated. In an action in a court of 
this State arising out of criminally injurious conduct, the judge, on time
ly motion, shall direct the jury to return a special verdict, indicating 
separately the awards for non-economic detriment, punitive damages, and eco
nomic loss. 

Section 14. [Manner of Payment; Non-assignability and Exemptions.] 
(a) The Board may provide for the payment of an award in a lump sum 

or in installments. The part of an award equal to the amount of economic 
loss accrued to the date of the award shall be paid in a lump sum. An 
award for allowable expense that would accrue after the award is made may 
not be paid in a lump sum. Except as provided in subsection (b), the part 
of an award that may not be paid in a lump sum shal:. be paid in installments. 

(b) At the instance of the claimant, the Board may commute future eco
nomic loss, other than allowable expense, to a lump sum but only upon a 
finding by the Baord that: (1) the award in a lump sum will promote the 
interests of the claimant; or (2) the present value of all future economic 
loss other than allowable expense, does not exceed [$1,000]. 

(c) An award for future economic loss payable in installments may be 
made only for a period as to which the Board can reasonably determine fu
ture economic loss. The Board may reconsider and modify an award for future 
economic loss payable in installments, upon its finding that a material and 
substantial change of circumstances has occurred. . 

(d) An award is not subject to execution, attachment, garnlshment, or 
other process, except that an award for allowable expense is not exempt from 
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a claim of a creditor to the extent that he provided products, services, or 
accommodations the costs of which are included in the awa~d. 

(e) An assignment or agreement to assign a right to reparations for 
loss accruing in the future is unenforceable, except (1) an assignment of a 
right to reparations for the work loss to secure payment of alimony, main
tenance, or child support; or (2) an assignment of a right to reparations 
for allowable expense to the extent that the benefits are for the cost of 
products, services, or accommodations necessitated by the injury or death 
on which the claim is based and are provided or to be provided by the 
assignee. 

Section lS. [Tentative Awards.] If the Board determines that the 
claimant will suffer financial hardship unless a tentative award is made, 
and it appears likely that a final award will be made, an amount may be 
paid to the claimant, to be deducted from the final award or repaid by and 
recoverable from the claimant to the extent that it exceeds the final award. 

Section 16. [Reconsideration and Review of Board Decisions.] 
(a) The Board, on its own motion or on request of the claimant, may 

reconsider a decision making or denying an award or determining its amount. 
The Board shall reconsider at least annually every award being paid in in
stallments. An order on reconsideration of an award shall not require re
fund of amounts previously paid unless the award was obtained by fraud. 

(b) The right of reconsideration does not affect the finality of a 
Board decision for the purpose of judicial review. 

(c) A final decision of the Board is subject to judicial review on 
appeal by the claimant, the [Attorney General], or the offender [in the 
same manner and to the same extent as the decision of a state trial court 
of general jurisdiction]. 

Section 17. [Reports.] The Board shall prepare and transmit [Annu
ally] to the Governor and the Legislature a report of its activities, in
cluding the name of the claimant, a brief description of the facts, and the 
amount of reparations awarded in each case, and a statistical summary of 
claims and awards made and denied. 

Section 18. [Uniformity of Application and Construction.] This Act 
shall be applied and construed to effectuate its general purpose to make 
uniform the law with respect to the subject of this Act among those states 
enacting it. 

Section 19. [Severability.] If any provision of this Act or the ap
plication thereof to any person is held invalid, the invalidity does not 
affect other provisions or applications of the Act which can be given ef
fect without the invalid provision or application, and to this end the pro
visions of this Act are severable. 

Section 20. [Title.] This Act may be cited as the Uniform Crime Vic
tims Reparations Act. 
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APPENDIX B 

UNIFO~1 CRIME VICTIMS REPARATIONS ACT; RULES OF PRACTICE AND PROCEDURE 

R6S-l3-0l. INTENT. These rules are intended to ensure that any individual 
appearing before the Board shall receive a determination which has been ar
rived at in a fundamentally fair manner. 

R6S-l3-02. DEFINITIONS 

1. t1Acttl means the Uniform Crime Victims Reparations Act. 

2. t1Board tl means the Workmen's Compensation Bureau. 

3. t1Executive Administrator tl means that individual appointed by the Board 
to enforce the Act; who hereinafter, shall be referred to as the Admin
istrator. 

4. t1person'l means individuals, partnerships, corporations, and associations 
or organized groups. 

R6S-l3-03. LIBERAL CONSTRUCTION. These rules shall be liberally construed to 
secure a just and speedy determination of the issues. 

R6S-l3-04. FILING OF CLAIMS. All claims must be filed with the Board within 
one year of the incident upon which the claim is based. A,.1 "'.im shall be 
deemed to be filed upon receipt by the Board or the Administrator of any writ
ten notice from the claimant or the representative of the claimant which ex
presses an intent to request compensation under the Act. 

R6S-l3-0S. INVESTIGATION OF CLAIMS. During investigation of the claim, the 
Administrator shall obtain from the claimant and other persons all information 
reasonably related to the validity of the claim, including, but not limited 
to, information concerning: 

1. The occurrence of a crime; 

2. The extent of the claimant's economic loss; 

3. The extent to which the victim or the claimant has cooperated with law 
enforcement officials; 

4. The extent to which collateral sources are available to the claimant; 

S. The extent to which the victim or claimant has been guilty of contri
butory misconduct. 

Failure by the claimant or his representative to cooperate with the investi
gation may constitute a ground for denial of a claim. 
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R65-l3-06. INVESTIGATIVE REPORT AND RECOMMENDATION. Within thirty (30) days 
of the Administrator's receipt of a claim, the Administrator shall file a re
port with the Board which shall recommend a decision on the claim approving 
the amount claimed, modifying the amount claimed, or dismissing the claim; 
together with the results of the investigation. 

R6S-l3-07. DECISION OF BOARD. Within ten (10) days of receipt of the recom
mendation of the Administrator, the Board shall issue a decision on the claim 
approving the amount claimed, modifying the amount claimed, or dismissing the 
claim, together with its reasons for doing so; and it shall inform the claim
ant of the decision and of the claimant's right to a hearing by certified 
mail. 

R6S-l3-0B. REQUEST FOR HEARING. If a claimant or a member of the Board, 
within thirty (30) days of the mailing of the decision, applies in writing 
to the Board for consideration of the decision, a hearing shall be conducted 
according to law and the provisions set out herein. Any proceeding pur
suant to such a request shall be treated as a contested case. 

R6S-l3-09. PREHEARING CONFERENCE. Within ten (10) days of the receipt of a 
request for a hearing, the Board shall appoint one of its members as a hearing 
officer who shall commence the contested case by serving upon all known par
ties a document of initiation and notice stating: 

1. The commencement of the contested case; 

2. The time and place of a prehearing conference; 

3. The purpose of the prehearing conference; 

4. The name of the hearing officer; 

S. The rights of the parties to counsel; 

6. That failure to attend may prejudice the party's right in this 
and subsequent proceedings; and 

7. A copy of these rules. 

The purposes of the prehearing conference are to simplify the issues 
to be determined and to reach a settlement on those issues without the ne
cessity of a formal hearing. Informal disposition may be made of any con
tested case or any issue therein by stipulation, agreed settlement, consent 
order or default at any point in the proceeding, subject to approval by the 
Board. 

R6S-l3-l0. INTERVENTION BY INTERESTED PARTY. Upon timely application, any 
person shall be permitted to intervene in a contested case UpOIl showing that 
such person's legal rights, duties, or privileges may be determined or af
fected in a contested case; unless, in the discretion of the hearing officer, 
such person's interest is adequately represented by one of the parties par
ticipating in the case. 
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R6S-l3-ll. CONSOLIDATION. Whenever, before a hearing ~n any contested case, 
the Board, either on its own motion or upon petition by any party, determines 
(a) that separate contested cases present substantially the same issues of 
fact or law, (b) that a holding in one case would affect the rights of parties 
in another case and (c) that consolidation would not substantially prejudice 
any party, the Board may order such cases consolidated for a single hearing 
on the merits. Within five (S) days following an order on consolidation, the 
Board shall serve on all parties a Notice of Consolidation containing an ex
planation of the reasons for consolidation. The parties may also agree and 
stipulate to such consolidation. 

R6S-l3-l2. HEARING. In the event that the issues were not settled through 
a prehearing conference, at least thirty (30) days prior to the hearing date, 
the Board shall serve notice of hearing on all parties to the case. Such 
notice shall contain the requirements prescribed by Section 6S-l3-09 (1) of 
the NDCC. 

The Board may prohibit the operation of a camera, lights, recording 
equipment or other devices in the hearing room if such operation would, in 
its opinion, interfere with or disrupt the proceedings. 

R6S-l3-l3. EVIDENCE. The admissability of evidence in any proceeding before 
the Board shall be determined insofar as circumstances will permit, in accor
dance with the practice in the district court, with the privilege exceptions 
noted in Section 6S-l3-l0 of the NDCC. The Board may waive the usual common 
law or statutory rules of evidence if such waiver is necessary to ascertain 
the substantial rights of all parties to the proceeding, but only evidence of 
probative value shall be accepted. 

R65-l3-l4. SUBPOENAS, DEPOSITIONS. The Board shall issue subpoenas and 
subpoena duces tecum, either at its own instance or upon written application 
of any party made not less than ten (10) days prior to a hearing if it would 
contribute to the function of the Board. The written request shall designate 
the names and address of witnesses and the locations of documents, books, 
payrolls, personal records, correspondence, papers or any other evidence ne
cessary to the claim. The cost of service, witness, and mileage fees shall 
be borne by the party at whose request a subpoena is issued unless otherwise 
ordered by the Board. 

The Board, on its own motion or upon written application of any party, 
shall take or cause to be taken affidavits or depbsitions of witnesses re
siding within or without the state, whenever it deems such procedure neces
sary. The Board may set appropriate terms and conditions pertaining to the 
taking of affidavits or depositions. The requesting party shall bear the 
expense unless otherwise ordered by the Board. 

R6S-l3-lS. INFORMATION NOT PRESENTED AT FORMAL HEARING. Consideration of 
information not presented at a formal hearing shall be pursuant to Section 
28-32-07 of the NDCC. 

R6S-l3-l6. DECISION. A determination shall be made by the Board pursuant 
to Section 28-32-08 of the NDCC. 
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R65-l3-l7. REHEARING. A rehearing may be had pursuant to Section 28-32-09 
of the NDCC. 

R65-l3-l8. APPEAL. An appeal from a Board decision may be had to the same 
extent and in the same manner as provided in Section 28-32-15 of the NDCC. 

R65-l3-l9. ATTORNEYS. Any party shall have a right to be represented by 
an attorney at any stage in the proceedings regarding a clain. Attorney's 
fees for the claimant only will be paid by the Board from the time a claim 
becomes contested and to a maximum hourly rate of $30.00. However, the Board 
may deny attorney's fees upon a finding that a claim or appeal is frivolous. 

The attorney shall file a notice of legal representation, or when appro
priate, a notice of substitution prior to or together with that attorney's 
first communication with or appearance before the Board, whichever is first. 
After the filing of a notice of legal representation or of substitution, 
copies of all written communications or notices to the parties shall be sent 
to such attorney in lieu of the party so represented. 

R65-l3-20. FORMS. The Board shall prepare and furnish, free of cost, blank 
forms and shall have the same available on request of any interested party 
at the Board office. Such forms shall include but not be limited to: claim 
forms, claimant's supplementary forms, legal representation and substitution 
forms; law enforcement, witness and employer certifications; certification 
of the supplier of services, and physicians report forms. 

R65-l3-2l. TENTATIVE AWARDS. Tentative awards may be made for work loss or 
replacement services only and shall not exceed $800. 

65-l3-A. METHOD A}lD COURSE OF OPERATION. After a claim is filed the Ad-
o 0 , 

mlnlstrator shall examine the claim and make an initial recommendation as 
to its eligibility for coverage under the Act. If the recommendation is to 
dismiss the claim, the Board must approve the recommendation before the 
claim can be dismissed. If the recommendation is to approve the claim the 
Administrator must proceed to investigate the claim. ' 

The investigation must include interviews and/or signed statements by 
the investigating officer, if there was one, the attending physician, if 
there was one, and at least one witness, if there was one. After this in
vestigation, the Administrator must again recommend approval or dismissal 
of a claim. If the recommendation is to dismiss a claim, the Board must 
approve that recommendation before the claim can be dismissed. If the re
cornnendation is to approve the claim, a supplementary form must then be sent 
to the claimant. 

The purpose of the supplementary form is to gather information from 
the claimant concerning his expenses and losses and collateral sources of 
recovery. Following receipt of that supplementary form from the claimant 
the Administrator must conduct a supplementary investigation to verify th~t 
form. 

Following this second investigation, the Administrator shall make a 
final r~cornnendation on the claim. That recommendation must be to approve 
the clalm, modify the claim, or dismiss the claim. That recommendation must 
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be supported by a report containing the papers and information received 
during the investig~tion of the clainl. A copy of that report and information 
must be submitted to the Attorney General'as well. 

The recommendation of the Administrator is not binding upon the Board. 
After an examination of the recommendation, report, and information submitted 
by the Administrator, the Board must make a decision, by majority vote, to 
approve the claim, modify the claim, or dismiss the claim. 

If the decision is to modify or approve the claim and the claimant is 
satisfied with the decision, payments may begin in the amount approved. If 
the decision is to dismiss the claim, no payment may be made. 

In the event that a hearing is requested, the Board must appoint one 
of its members as a hearing officer who must call and send notice of a pre
hearing conference. Following the prehearing conference, the hearing officer 
must recommend a dismissal, modification of the award, or full award, which 
recommendation must be approved by the full Board before it can become ef
fective. If the recommendation is approved by the Board and acceptable to 
the claimant, no hearing need be held. If the Board does not approve the 
recommendation of the hearing officer or if the decision of the Board is not 
acceptable to the claimant, a hearing before the full Board must be held. 

At any time after receipt of a claim, the Administrator may recommend 
and/or the Board may grant a tentative award pursuant to the Act. 

65-l3-B. ORGANIZATION. The Board shall appoint an Administrator and a sec
retary to the Administrator. The Administrator shall be an attorney quali
fied to practice law in the courts of this state. The secretary to the Admin
istrator shall possess such skills as would qualify that person as a Clerk 
Stenographer II. The salary of the Administrator and the s~cretary shall be 
paid directly from the Crime Victims Reparations Fund, hereinafter referred 
to as the Fund, unless and until other funds can be secured for the adminis
tration of the Act. 

. The Board establishes, within the Legal Department of the Worlonen' s 
Compensation Bureau, .an office for the use of the Administrator and the 
secretary to the Administrator of the Act. The office and furniture for the 
Administrator and the secretary shall be supplied free of charge to the Fund 
in return for services rendered by the Administrator and the secretary to 
the Workmen's Compensation Bureau. 

All supplies, travel, and other expenses attributable to the Adminis
trator and the secretary shall be paid directly from the Fund unless and until 
other funds can be secured for the administration of the Act. 
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