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Honorable Albert W. Barney, Jr. Regional Director
Chief Justice, Vermont Supreme Court

and Chairman, Advisory Committee

on Court Unification
111 State Street
Montpelier, Vermont 05602
My dear Chief Justice:

We are pleased to transmit to you, as Chairman

of the Advisory Committee on Court Unification
created by Joint Resolution R-76 of the Vermont
General Assembly (1973 Adjourned Session), our
report, "A Unified Court System for Vermont,"
prepared pursuant to the cont.ct between the State
of Vermont, Judicial Branch, and the National
Center for State Courts, dated July 22, 1974.

We have prepared a summary of the report which
appears immediately following this letter of
transmittal. This summary must, however, be

read in the light of the full supportive documenta-
tion which is included in the report.

It has been a distinct pleasure for us to
participate with you in the conduct of this

study. We intend, of course, to continue to

meet with you and the members of the Advisory
Committee to complete our remaining work in the
areas of drafting legislation and a superintendence
document as well as assisting in such public hear-
ings as the Committee may schedule.

Very truly yours,

//aﬂ@ A

Samuel Domenic Conti
Regional Director

sdc/gt
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SUMMARY OF THE REPORT |

A unified court system improves justice by insuring
that all courts treat citizens in the same way by estab- ‘
lishing uniform rules and practices, ending duplication :
of personnel and conflicts among courts, encouraging ]
efficient administration and supervisory authority in
a streamlined system, and making best use of available
judges and facilities on a full-time basis. All these
improvements will cut the operating cost of the courts, !
as will a centrally-audited financial management system
with a single budget.

More than ten years ago, those who proposed and
established the District Court of Vermont recognized that ‘
in the future Vermont courts must have full-time judges ;
supported by a centrally-directed administrative framework.
Other needed improvements included appointment of judges, i
through a selection process rather than biennial legis-
lative elections, clear enunciation of the Supreme Court's
administrative and disciplinary leadership of the court
system, upgrading of courthouse facilities and moderniza-
tion of old jurisdictional divisieons and court proceduras.

In the last decade, a statewide Digtrict Court was
created, many procedural reforms have been accomplished,

a state Court Administrator was appointed and most signifi-
cant of all, a constitutional amendment was ratified. |
The judicial amendment (Proposal V) provided first for |
establishment of a unified court system, to be led by a :
Supreme Court endowed with clear administrative power and !
disciplinary authority. Second, it prescribed appointment |
of judges for six-year terms after a screening process. ;
Third, to create the unified judicial structure, the
amendment permitted reallotment of court jurisdiction,
division of courts into geographic and functional districts,
and elimination of the requirement that courts be hedd in
every county. The judicial powers of Justices of the

Peace were eliminated.

The changes made in the past ten years and the
reorganization called for by the constitutional amendment
create a firm ground for the problems of the present
court system to be confronted directly in the design
of the unified court system. These problems include
fragmented court jurisdiction, lack of flexibility in use
of available courthouses, delay of cases, untrained
personnel, different court practices in different areas,
insufficient supervision, need for an improved personnel
promotion and compensation system, duplication of court
staff, use of untrained part-time judges, excessive
judicial travelling, lack of control of calendars by the
court, insufficient law clerk support, insurance of
fair judicial selection procedures, need for regular
motion days, a non-functioning judicial council, over-
specialized judges and dispersed staff appointment and
removal power.
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We recommend that existing Vermont trial courts
be combihed into a single court of general jurisdiction.
(Because probate judges are elected, by provision of the
Vermont Constitution, and are not required to be lawyers,
integration of the Probate Court into the single trial
court should be accomplished in stages.) The new trial
court, to be called the Superior Court of Vermont (also
a constitutional requirement) should be divided into
three geographic regions -- Southern, Northeastern and
Northwestern -- with each headed by a Presiding Judge.
Each county should become a judicial district within
one of the three regions (Grand Isle and Essex Counties
should be combined with adjacent counties). All judges
of the new Superior Court should rotate among the
Judicial Districts within one of the regions but not
generally between regions. A new position of Magistrate
should be created, initially in six densely-populated
locatinns, to hear traffic and small claims matters
under the direct supervision of the Presiding Judges of
the Superior Court.

All clerks' offices in all counties should be com-
bined. Each Judicial District should have one office
headed by a District Clerk. The three largest offices,
one in each region, will be headed by Administrative
Clerks responsible for coordinating clerical operations
throughout each region.

The Chief Justice of the Supreme Court, as adminis-
trative head of the court system, should designate the
three Presgiding Judges and allocate the Superior Court
Judges and Magistrates to the respective regions after
consulting with the Presiding Judges and tlie Court
Administrator. The Presiding Judges should assign judges
and magistrates to Judicial Districts based on a master
state schedule of court sessions prepared by the Court
Administrator.

Clerks will then prepare session calendars which
group all cases into three areas, called dockets:

civil, criminal and family. (When Probate Court is merged

into the new Superior Court, probate matters can form a
fourth docket or be divided between the civil and family
areas.)

District Clerks, deputy and assistant clerks,
Registers of Probate, and court reporters should be
appointed by the Court Administrator with the Presiding
Judge's approval. The Presiding Judges will each desig-
nate court officers according to standards developed by
the Court Administrator. Law clerks to aid the trial
judges of each region should be added.

Rules, regulations and standards governing all court

procedures and personnel practices should be promulgated
by the Supreme Court. A system for rule recommendations
to be made to the Supreme Court should be established.

ii
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All courthouse facilities should be evaluated by a
Courthouse Standards Commission which will prepare an
overall improvement plan. In each Judicial District,
court facility planning, priority setting, and determin-
ation of the county tax rate should be the responsibility
of a Court Committee composed of the Assistant Judges,
the Presiding Judges of the region and the Court Adminis-
trator. The judicial functions of the Assistant Judges
should be abolished.

By the end of their current four-year terms, Judges
of Probate should be required to qualify as attorneys.
When probate judges become lawyers, the Probate Court
should be integrated into the new Superior Court (a
Constitutional amendment should eventually be adopted
to end the requirement that Judges of Probate be elected).
When probate judges join the unified trial court, their
number should be reduced and they should share in the
court's general jurisdictional responsibilities. The
registers should be trained and certified to perform
all administrative processing of uncontested matters
and should be assigned, one to a Judicial District,
to become a distinct unit of the District Clerk's office.

In large Judicial Districts, one judge will be
assigned to hear civil, criminal or family matters for
six months or a year. In smaller districts, a single
judge will hear all three dockets in weekly or biweekly
groupings. Judges should receive special training for
each area and one judge in each region should be assigned
to supervise the new family dockets in the region and
the court support staff assigned to handle these matters.

Small claims cases, to be tried largely before
Magistrates, should be heard in non-working hours to
permit citizens to represent themselves. Forms and pro-
cedures should be simplified. An increased execution
fee, to be paid by the debtor, should be allowed the
sheriff in order to encourage collection of small claims
judgments. A limit should be set on the number of times
one person can sue in small claims court each year.

Courthouse improvements should concentrate on
upgrading county courthouses and adding needed new
facilities at locations adjacent to these courthouses.
Courthouses should eventually contain two jury courtrooms,
at least, and a hearing room for non-jury trials. Each
courtroom requires support facilities now often lacking
or insufficient in Vermont: conference and witness rooms,
jury rooms, prisoner holding cells, clerical and court
reporter working space, law lihraries, storage facilities,
and toilets. Federal funding available for courthouse
facility improvement should be obtained and used.

iii
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The Supreme Court, in its exercise of ultimate
policy-makirg and administrative authority in the Ver-
mont court system, should offer firm support to the
Chief Justice, the Presiding Judges, and the Court
Administrator in their direct administration of the
courts. The office of Supreme Court Clerk should be
separated from the office of the Court Administrator.

The Court Administrator should be aided by a deputy and
assistants, each assuming direct responsibility in

the respective areas of: a)financial management, facili-
ties and planning; b)personnel, training and court
reporter services; c)statistics, informafion and case
scheduling; and d)liaison, judicial service, and secre-
tary for the court system, committees and the Judicial
Council. ; )

Personnel, compensation and retirement systems
riust be adequate to insure that qualified judges and
non-judicial employees are attracted to and rcemain part
of the unified court system. Judicial elevation should
not be automatic and should be based on ability rather
than seniority. While trial judges and magistrates
should be considered for promotion, neither Supreme
Court Justices nor Superior Court Judges need all have
trial bench experience. The Chief Justice and the
Presiding Judges should be compensated for their
administrative duties. The other Supreme Court Justices
and Superior Court Judges should be paid at equal
respective rates.

The Chief Justice should be given the power,
now exercised by the Governox with respect to executive
agency heads, to fix salaries of judges, the Court Adminis-
trator, and his assistants within a range above the base
salary set by statute. ©Non-~judicial employees should be
compensated within rarnges at each grade permitting increases
based on longevity, experience and merit. Performance of
non-judicial employees should be regularly evaluated
and notice given of promotion opportunities.

The budget for the unified cnurt system should be
prepared by the Court Administrator's office under the
supervision of the Chief Justice and the Presiding Judges.
The budget should be presented by the Chief Justice, or
the Court Administrator on his behalf, to the legislature.
While the budget may be submitted by the Governor and the
executive branch should retain its power to comment on
and recommend with respect to the judicial branch bud-
get, the executive should not be authorized to eliminate
or reduce court budget requests made to the legislature.

SR U S MU G S

L MU S

-

Kol

A,

-

iv




g

:3 E
% ¥

3

4 ¥

I
ES ?

@ i ¢

Y

T B TR

u L

A
“3

4 -
el

i

¥

7

.‘ 3 H v !,

‘W!

|

m m “-é? q

ﬁ*

N I
.;

i

The county tax should be retained as a direct
source of revenue for the unified court system. The
Court Committee in each district will set the tax
rate to cover first the non-court county expenses
(determined by the Assistant Judges), and then the
sum needed for court improvements. A minimum statutoxry
tax rate should be set: the revenue available after
non-court needs are met will be used first for court
improvements and subsequently will be paid to the
state in return for assuming the obligations of
regular court operations once facilities are im-
proved to the extent prescribed by the Courthouse
Standards Commission.

Reduction in the number of probate judges,registers,
and County and District Court Clerks and ending- the
judicial functions of Assistant Judges are estimated
to more than exceed in amount the added costs of in-
creasing the pay of trial judges and court reporters
to present Superior Court level, addition of staff to
the Court Administrator's office, upward adjustment
of most clerks' salaries, addition of law clerks to serve
the trial-level judges, and appointment of magistrates.

The Judicial Council should be reorganized to be
able to provide the courts with recommendations for
improvement and general administrative policy. With
membership composed of designated judges from the Judicial
Council, lawyers and laymen, the Board of Judicial Inquiry
should assess allegations of disability and misconduct
in determing what disciplinary measures should be reco-
mmended as necessary for imposition by the Supreme Court.
A two-term limit should be placed on service of members
of the Judicial Selection Board to prevent creation of
an independent power clique. State's Attorneys must be
required to be legally trained and admitted to the Ver-
mont bar. The courts should assume a more active role
in supervising the operations of probation and corrections
agencies which serve the courts, particularly with res-
pect to presentence investigations.

The Court Administrator should insure that the same
forms and procedures are being employed in a uniform
manner throughout the system. A weighted caseload record
of court time should be kept.

Chapter XV of this report outlines those steps in
implementing a4 unified court system which will require
statutory change and those which may be accomplished by
revision of court rules.

An analysis of the problems involved in implementing
a unified court system during a time of adverse economic
conditions and the approach proposed to be taken in this

regard is contained in the Foreword appearing on pages viii

and ix.
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FOREWORD

This report outlines a plan for action. In March of
this year, voters in Verm;nt decided that the state courts
should be unified. Our task in preparing this report was
to find out how well the courts have been serving the people
and what changes should be made to produce the unified
court system that the constitutional amendment ratified
by the voters prescribed.

Since the time we began our research and analysis
leading to this report, bad economic condftiogsein the
United States, but particularly in Vermont, have created
a justifiably hostile atmosphere for changes in government.
The air 1is particularly poisonous for proposed changes
which cost money.

Our job was to determine the current effectiveness
of the courts and to design the best unified judicial system
for Vermont. We have tried to meet this challenge set for
us as consultants for the Advisory Committee on Court
Unification. Basing our conclusions on analysis of court
functions in Vermont and throughout the United States, we
have tailored nationally-set standards to the specific
needs of Vermont, We believe the resulting plan is the
best one for Vermont.

But we have prepared this report with still another,
more immediately vital goal in mind. We have worked to
recommend a court unification plan which will keep costs
close to present levels if not below them. Becausé of the
current eccnomic picture, we recognize that some parts of

the new system will need to be introduced over a longer
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span of time than might otherwise have been necessary.

Clearly, new facilities cannot be expected to arise
I. What is a Unified Court System?

X
«

as quickly as might have been hoped. Some recommended e
Although many reports studying the Vermont state courts
improvements will be tested as pilot programs in a few,

i L

have urged that steps be taken to unite many separate courts

1

selected places before they are expanded throughout the
into an efficient, economical system, few have outlined the
state.

P

P 1
4

’ actual working structure of a unified court system or the
But rather than feeling that hard times require
reasons why it is a preferred form of court organization.

postponement of any improvements, we instead regard eco-
The goal of this study is to provide this needed dnalysis so
nomic adversity as the strongest argument favoring any .

¢ ' B!
l3
N : { H - i [ N i N i

the citizens of Vermont can understand what a unified court
well-conceived effort to introduce more efficiency, pro-
system would look like in their state. In March 1974, they
ductivity and rationality to Vermont's courts.

.

voted for such a system: we try in this report to show them
The Vermont electorate voted for a unified court
how to develop and introduce the unity for which they voted.
system to serve the pzople during good and bad times.

1

The first principle of court unification is recognition
Some may suggest that small, unconnected court units

, . i 5 i . :\' . ‘.‘ :

of the judicial branch as a separate, integral part of state
spread out across the stata are capable of providing .
government. Once the courts are viewed as a responsible

adequate service today. We disagree. N
: e governmental arm capable of managing its own affairs (as
The unified court system ratified by the voters will

= T the executive and legislative branches do), the structure of

have a strong central administration supported by clearly- . N
: ' a unified judicial system begins to emerge into full view.

defined regional and local leadership connected to all " -

[z d For when the courts become a unified branch of government,

parts of a full-time system. Improved calendaring of

R they should be able to prepare, submit and manage their own budget;

cases, reporting of court statistics and location of {, ‘] '

: : o recruit, hire, evaluate, promote, and remove their employees;
judges and courtrooms will permit the courts to do their

) [~ determine in an organized manner their internal operating
job more efficiently and fairly. lP )
) rules and procedures; and plan for their future professional,
Unified courts will save money for everyone who - -
financial and operating needs.
must use them. Unifying the judicial system is also the e e
) - However, to assume this independent status, the courts
best way to reduce the costs of operating the courts. = =
Xiv
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must "get themselves together," as today's parlance puts it.
Starting from a group of courts organized and operating in
differing fashions for varying reasons, a unified system aims
to align the diverse working patterns on an even operating
plane.

The unified system is characterized by simple jurisdic-
tional divisions - a trial court and an appellate court, both
statewide. Rules of practice and procedure are the same in
every trial courtroom. All courts are administered according to
the same standards: financial and case records are maintained
similarly in all areas and the same forms are filled out in
identical fashion. Although judges may be assigned at times
to hear one or a few kinds of cases, all trial judges in a
unified system are trained and capable of hearing any case
that may come before them.

In order that both the judges and non-judicial personnel
be prepared to approach all matters they encounter with like
competence, the unified court system stresses a continuing
program of education, training and conferences for all
personnel.

While proper procedures should be established to
direct all policy suggestions and ideas for improving
the system to the leadership, responsibility for

consistent policy-making and ultimate administrative
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authority in the unified system must be vested in the highest
court, the Supreme Court, which in practice should delegate
day~to-day exercise of its powers to the Chief Justice of

the Supreme Court, who acts as the administrative head

of the judicial branch.

Not surprisingly, unified court systems are not always
uniform. Large states adapt the basic principles of unified
organization for the more complicated structures needed to
serve densely-populated areas. Small states ar; better able
to adhere to the simple concepts of unification. The American
Bar Assoclation Standards Relating to Court Organization
recognize that the system must vary to suit the character of
the population: "the structure of the court system should be
simple, consisting of a trial court and an appellate court,
each having divisions and departments as needed...The judicial
functions of the trial court should be performed by a single
class of judges, assisted by legally trained judicial

officers.” (ABA, Standards Relating to Court Organization

(Approved Draft, 1974) §1.11 at 3.4.)

Similarly, the National Advisory Commission on Criminal
Justice Standards and Goals recommends that "all trial courts
shoﬁld be unified into a single trial court with general
criminal as well as civil jurisdiction." (Courts (1973), Std.
8.1 at 164.) Nevertheless, the National Advisory Commission
admits that complete unification is not an accomplished

fact, but a goal toward which almost all state court systems
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are still striving. The Commission compares states which

have not yet remodeled older systems (characterized by many

part-time judges, fee systems, justices of the peace without legal

training, scattered administration and entirely local financing)
with others featuring a single, state-wide court staffed by
full-time, legaliy—trained judges who hear all kinds of
cases throughout the state according to the same procedural
rules and administrative practices (Ibid. at 164-65).

It can be seen, then, that a unified court system is not
something a state either accepts or rejects. Rather, it is
the generally-accepted goal toward which state court systems
can aim even if local needs, customs or circumstances require
the state to vary the way in which basic principles are
applied.

A good example of an increasingly unified structure in
a state with a population only moderately larger than
Vermont is the court system in Idaho. The statewide trial courts
of general jurisdiction - the District Courts - hear "all cases.
Smaller cases are assigned to the magistrates division of the
District Courts. The five-member Supreme Court of the state
is responsible for 1) administering and supervising the unified
and integrated statewide court system, 2) supervising judicial
education programs and the state law library, 3) control and
management of the Supreme Court building, and of the fiscal

operations of the Idaho Judicial System, 4) supervision and
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control of the operations of the Idaho Judges Retirement
Fund, and 5) supervision of the Idaho State Bar.

The Court Administrator assists in administering and
supervising the integrated and unified judicial system, main-
taining liaison with the legislature, and has developed a court
management information system which uses the state data report-
ing facilities of the State Auditor to process daily operations
reports. In each of the state's seven judicial districts, a
district trial court administrator assists the senior district
judge in his statutory duty of administering the District Court

there. His work involves preparing and managing the local court

budget, assisting in preparation of case calendar control,
assignment of judges, management of court facilities and
operating supplies, supervision of statistic gathering, analysis
of administrative systems and procedures, preparation and
review of local practice and procedure rules, supervision of
staff personnel, records management, application for and
administration of federal grants, participation in making
uniform rules for all the District Courts, overseeing the
selection and management of juries, acting as troubleshooter
for delays and complaints and providing information to
individuals having contact with the District Courts in his area.
A broad set of goals which a unified system can achieve

has been outlined by the ABA (Standards Relating to Court

Organization, supra, §l.12(a) commentary at 20—23). These
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are listed below, along with a brief description of where ‘ ) : , . ,
) 4) Goal: ending the need of traffic tribunals to satisfy
Varmont now stands with respect to each: X o . ;
revenue expectations of local officials, resulting !
1) Goal: elimination of differences in court policy which - . . .
P Y in procedural bias and exploitation of the public
"have more practical and visible consequences for 5 ]

Vermont: this does not appear to be a problem in Vermont,

the general public'

since the ending of the judicial functions of Justices
Vermont: cases are treated in a more individualized manner :]

of the Peace also ended these problems
in Superior Court than in the District or Probate

}

5) Goal: with respect to civil litigation, eliminating the
Courts largely because of tradition and caseload

need for each court to have separate filing systems,
size | . s
clerical staffs, process-servers, jury officials and
2) Goal: ending duplication of effort and conflict of purpose . A
lists, bailiffs, courtroom clerks, court reporters,

.|

on the part of court personnel

ril
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motion calendars, ;rial lists and financial records
Vermont: three sets of clerks or registers ~ County,

|

Vermont: process-servers (the sheriffs) and jury management

o

District and Probate - labor in each count oft
nEY en have been unified in Vermont, but the other personnel
duplicating and in conflict with the work of each

-

and procedures remain separate
Other . LY a a . . ¥ .

6) Goal: facilitate disposition of actions involving different
3) Goal: closing the division between two systems, as in

el

claims arising out of the same facts
felony-misdemeanor splits in jurisdiction, handlin . . .
Y P ) ' g Vermont: a domestic relations problem, which often involves

:vi l

a single caseload to reduce inefficiency in adminis- . . . .
i Y different matters arising from the same fact situation 1s
tration and ending "unjust and embarrassing dis-~

+d i
shud

currently divided among three courts
crepancies in the disposition of cases"

7) Goal: more efficient use of judicial manpower by

Vermont: while there is no felony-misdemeanor split, the

-

arranging calendars on the basis of case type and
Superior Court only tri riminal . .
’ R OB tes criminal cases where the estimated difficulty and duration of trial, rather

Hommad

possible sentence is life imprisonment or death; three -

than amount in controversy
separate trial courts require different administrative r'

Vermont: these methods are not used in Vermont at

L

policies; and some discrepancies in disposition of
present
cases arise from scanty supervision of the judges'

™
o

individual exercise of discretion

»
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8)

9)

10)

11)

Goal:

Goal: '"reduce or eliminate the tradition of second class
justice that is associated with courts of 'inferior
jurisdiction.'"
Vermont: there is a definite aura of "secomd class justice"
associated with the courts below Superior Court,
wheﬁher or not the perception is accurate
formulation of uniform court rules and adminis-
trative policies
Vermont: the Supreme Court has formulated rules
of procedure but administrative policies vary in each
state court
Goal: establishing a single administrative office to
serve all trial court levels
Vermont: the Office of the Court Administrator has been
established but does not currently serve all trial

court levels fully, because of understaffing, the

demands of serving the Supreme Court, resistance by the

trial courts and jinsufficient Supreme Court support for

trial court administration
Goal: selection of "a single presiding judge having
general supervisory responsibility for all trial
court levels"
Vermont: Jjudges do not perform this function in

any region or area of the state
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"12) Goal: integration of financial administration through
a single budget, disbursement and accounting process
Vermont: this goal is closer to being achieved, although

county involvement in court finances prevents

ultimate attainment.

In summary, to unify the courts aims to attain the goals
of flexibility (assigning judges and court perséﬁnel where
needed through cross assignment, uniform practices and broad
training), responsibility and accountability (clear lines of
central authority), economy (use of support staff and court
facilities by all as needed) and uniformity in dispensing

justice (all cases receiving proper consideration).
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II. The Present Structure of Vermont's
N Courts: An Overview

At present, there are four state courts in Vermont:
the Supreme, Superior, District and Probate Courts. Only
the Supreme and Superior Courts are specifically mentioned
in the State Constitution (Vt. Const. II, §4). The District
Court was created by statute (4 V.S.A. §436) as was the
Probate Court (4 V.S.A. §311), although the Constitution
specifically provides that Judges of Probate are to be

elected to four-year terms, unlike other judges, who

hold office by appointment (compare Vt. Const. II, §46 with §28c).

Assistant Judges are also elected to serve four-year terms

(Vt. Const. II, §45).

The Supreme Court

The Supreme Court of Vermont is the state's highest
court and exercises largely appellate jurisdiction, although
it may issue certain special writs on original application
(4 V.S.A. §2). The Supreme Court is composed of five justices,
one of whom is designated the Chief Justice (4 V.S.A. §4).
It holds all terms at Montpelier (4 V.S.A. §8). The Court
Administrator, by statutory provision,serves as Supreme Court
Clerk (4 V.S.A. §§8, 651); he now also serves as the Court's
Reporter of Decisions but this office is not bound statutorily

to the other positions (4 V.S.A. §17). While the court has had

-10-
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all state judicial officers, it only recently was given N exercised by the District Court (4 V.S.A. §§439, 442).
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. ks , . ‘ I dditio the Superior Court is empowered to hear
overall and ultimate responsibility, by Constitutional i noacdition, © b P ©

. . . 1s from administrative agenc roceedings and to tr
amendment, for administering the unified Vermont state appea d Y P El Y

, cases originating in Probate Court on a de novo basis (4 V.S.A.
court system (compare 4 V.S.A. §3 with Vt. Const. II, §§28b i —

§113, 12 V.S.A. §2553, 2555). There is no intermediate
and 28d).

. appellate court in Vermont. The Superior Court sits in
The Superior Court

= Mo

. . . - every county of the state, with the Superior Judges as a
Until the recent constitutional amendment, there was .

group recommending the schedule of terms to the Supreme Court
no Vermont Superior Court; instead the state had six (now . ,
. for promulgation. Two terms per year are normally held in
seven) Superior Judges and fourteen County Courts in which . . .
. most counties. Between these, occasional motion days may be

the Superior Judges presided on a rotating basis. The current ) .
scheduled, depending on the state caseload and the residence
Superior Court is composed of seven Superior Judges, who ) .

{ﬁ locations of the judges.
continue to preside on a rotating basis in the fourteen ’ . )
The County Clerks, who are appointed by the Assistant
counties (4 V.S.A. §1ll(a)). Of the three judges (one Superior . . C .
Judges, with the concurrence of the Superior Judge presiding in
Judge, who presides, and each county's two Assistant Judges) pre- . i
the county at the time, and serve at their pleasure, serve as

scribed to sit in Superior Court, two form a quorum (Ibid.) The . )
- clerks of the Superior Court in each county (4 V.S.A. §§651, 24
Assistant Judges, not generally lawyers, can form this quorum. s

.] V.S.A. §171). Court reporters are appointed by the presiding
he S ri Court is a trial rt of ral juris- - ‘ . .
The upg tor tou * +a+L cou ot gene A Jurs Superior Judges as needed (4 V.S.A. §791). Sheriffs designate
diction but has, in practice, limited the exercise of its . ‘ . .

e ! P ' [P . deputies to serve as court officers (32 V.S.A. §808).

jurisdiction largely to civil cases, matrimonial proceedings, The District Court

=~

and matters in equity. The Assistant Judges do not sit in - The District Court of Vermont is a statewide court

equity cases: for these proceedings, the Superior Judges . divided into six multi-county units, each of which contains

act as Chancellors (4 V.S.A. §§l1l(a), 219). Except for major circuits equal to the number of counties within the unit

felony cases, usually limited to homicide, the Superior

(4 V.S.A. §§436, 444(a)). There are eleven judges, each

of whom is assigned to one unit (in which he must reside

11 after appointment) except for two judges who serve a total

e

of five smaller counties (one judge rotates among three

-12-
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counties; the other between two) ({4 V.S.A. §444). While the
system>permits transfer of judges as is necessary, in practice,
there are very few inter-county assignments (;g;g.).

Although created as a trial court of limited jurisdiction,
the District Court has steadily increased its area of activity
to include almost all criminal business except for homicides,
civil cases (not involving real estate) up to $£5,000, traffic
matters, juvenile cases, mental health commitments, and small
claims proceedings (4 V.S.A. §§437, 439, 440, 441, 32 V.S.A.
§632(8), 12 V.s.A. §§5531, 5532, 18 V.S.A. §179, 23 V.S.A.
§2201 et seq). Each circuit is served by a clerk, who is
appointed by the Court Administrator with the advice of the
District Judge assigned to that circuit. The same procedure
governs appointment of court reporters (4 V.S.A. §691). The
court officer may be the county sheriff, any county sheriff
within the unit, or a constable (4 V.S.A. §446).

Always sitting in the same location (with the two exceptions) ,
the District Court is in continuous session, although in certain
counties, different types of matters, such as juvenile hearings

and criminal arraignments, are heard on designated days each

week (4 V.S.A. §436, Sup. Ct. Admin. Orders Nos. 3, 5, and 8).

The Probate Court

There are 19 Probate Courts in Vermont; nine counties
each censtitute prohate court districts themselves, while

the five southern counties of Orange, Windsor, Windham,

~13-
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Rutlana, and Bennington are each divided into two districts
(4 V.S.A. §§271, 273-277). The Probate Court exercises
entireiy original jurisdiction in probate of wills, settle-
ment of estates, adoptions, guardianships, name changes

and uniform gifts to minors (4 V.S.A. §311). Judges

of Probate are elected in each district for four-year terms
(Vt. Const. II, §46). Registers are appointed in each
district by the Court Administrator with the advice and
consent of the probate judge (4 V.S.A. §357):

There is no requiremert that Judges of Probate be
attorneys and a majority of the present judges are lay
citizens. The absence of this requirement accounts for
the existence of the right to trial de novo in Superior
Court for cases originating in Probate Court (See 12 V.S.A.
§2553 and cases discussed in commentary thereto). Judges
are paid according to a statutory scale determined originally
by the level of business in each district: none serves
full-time (32 V.S.A. §1142).

Appointment of Supreme Court Justices, Superior Judges
and District Judges

Supreme Court Justices, Superior Judges and District
Judges are all appointed for six-year terms by the
Governor and take office upon confirmation by the Senate
(Vt. Const. II, §28c). The appointments are made from

a list of candidates certified by the Judicial Selection

Board, whose members are chosen by the Governor, the legislature

and the Vermont Bar Association (4 V.S.A.§601; see Chapter XIII).

-14-
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After completing a term, a judge or justice may choose to
give notice of desire to continue in office, at which time
his name is submitted to both houses of the Legislature. If
a majority of each house approves, the judge is continued in

office for another term. If he is not approved, the appoint-

ment procedure is used to f£ill the vacancy (Vt. Const. II, §28c).

Administration of the Courts

Since 1967, the Court Administrator has been charged
with administration of the state court system: his duties
are as prescribed by the Supreme Court (4 V.S.A. §21, Sup. Ct.
Admin. Orders Nos. 2, 4 and 12). The statutes provide him
with additional powers of judicial and clerical assignment:
he may assign judges in the event of emergencies or illness.
He exercises approval power over the original appointment
of district court clerks, probate registers, and district
court reporters (4 V.S.A. §§74, 357, 444, 691).

The recent constitutional amendment clarified the overall
power and responsibility of the Supreme Court for administra-
tion of the state court system (Vt. Const. II, §28b). By
administrative orders, the Supreme Court had previously
enlarged the limited powers conferred by statute upon the

Chief Superior Judge and the Chief District Judge, who are

-15-
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now charéed with significant adminiétrative responsibility
for their respective courts (Sup. Ct. Admin, Orders Nos.
23, 24, 4 V.S.A. §§71, 603). There is no Chief Probate
Judge: as all the judges are part-time, there have been no
instances of excessively large caseloads to date (see Table

22).

Rule-Making and Removal Powers

The Supreme Court has exclusive power to mqké rules
for all Vermont courts (Vt. Const. II, §28d, 12 V.S.A. §1).
The Supreme Court also has general disciplinary power over
all judgeé (Vt. Const. II. §28c), which includes power of
suspension. However, exclusive power of removal is coﬁferred
by the constitution on the General Assembly in the form of

impeachment (Vt. Const. II. §53, 54).
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III. The Path to Court Unification: A Brief History

In March 1974, the Vermont electorate ratified Proposal Vv
therebv amending the state constitution to provide for a
unified state judicial system. This final phase of the
amendment process was the result of many years of
thought and activity by the Vermont citizenry, bar, judiciary
and legislature directed toward establishment of a unified
court structure. :

Before attempting to analyze the viabil;ty and problems
of the present court structure or to recommend how a unified
system should be shaped, we should recall the steps in the
history of Vermont's courts which have led both to the pre-
sent judicial structure and the recent constitutional
amendment which was intended to revamp the existing system.

While traditions run strong in the Vermont courts,
several important changes have occurred over recent years.
Many more have been proposed. Although studies of the
courts have been made every few years and reports written,
few of these have assessed the system as a whole: most have
limited their scrutiny and conclusions to parts of the
structure. Nevertheless, an analysis of these past proposals and

changes must precede our analysis and recommendations.
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A. The Courts

Of the state's four existing courts -- the Supreme,
Superior, District and Probate Courts =<=- only the District
Court, created in 1967 from the scattered independent
Municipal Courts, is a wholly new or even drastically
changed tribunai. The Supreme and County Courts were
organized in substantially their present form shortly after
the beginning of this century (in 1974 the County Courts
were renamed the Superior Court: since they had always been
presided over by Superior Judges, the change was purely one
of name). 1l

Subsequent to the establishment of the Supreme and
County Courts, the "ladder" system of lock-step judicial
promotion came to govern the filling of vacancies. Judges
ascended from the junior Superior Judge's position through
the ranks cof the fuperior Judges to become Chizf Superior
Judge, thence to the Supreme Court and eventually to the
Chief Justice's chair--if they lived long enough. The

traditional route has only been bypassed four times.?

1 The currently existing Supreme and Superior Courts have
changed little since their establishment in the Judicial Act
of 1906 (No. 63, Acts of 1906), which split the Superior
Judges from the Supreme Court. Previously, there had been
one large (membership varied from three to seven) Supreme
Court and numberous forms of Circuit and County Courts. The
Supreme Court was enlarged to its current size in 1908 (No.
57, Acts of 1908). Until 1974, the Superior Judges remained at
their 1906 level of six (Acts of 1973, No. 159, Adjourned
Session [1974]).

2pn extensive analysis of the judicial elevation tradition is
contained in W.C. Hill, Vermont Judiciary and the Tradition (M.A.
thesis, Univ. of Vt., May 1968). The author is currently Chief
Superior Judge.
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Until the ratification of the constitutional amendment,
the Supreme Court Justicés and Superior Judges were
elected every two years by the state legislature, which is
officially known as the General Assembly. Indeed, their
positions were filled purely by the biennial order of
election which, except for the four occasions,
always followed seniority strictly. The amendment provides
for all justices and judges (except Assistant Judges and
Judges of Probate) to be appointed by the Governor from a
list of candidates certified by the Judicial Selection Board.
Senate confirmation of nominees is required. (Vt. Const.II, §28c).
There have not been any vacancies on the Supreme Court since
ratification.

District Court Judges (and their predecessors, Municipal
Judges) , Judges of Probate, Assistant Judges and Justices of
the Peace were never included in the promotion ladder. Only
this year, for the first time, was a District Judge promoted

to the Superior Court.

B. Reports and Changes

Very few changes which might be made in the Vermont
court system have not already been recommended. Most
prior studies consist largely of conclusions. This
practice may be traced to the in-state and in-system member

ship of the various study committees: as judges or lawyers,
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the members assumed that other persons involved in the
court system were equally aware of existing conditionsuas

1. The 1937 Report

Despite its brevity, the Report of the Special

Commission to Study the Judicial System of Vermont in

February 1937 merits respect: while its recommendations

were not adopted, most have been reiterated in later years.

Not surprisingly, having investigated the same subjects in

parts of our research program, we generally agree with

1937 report's conclusions, which included recommendationé to
combine the courts in the two smallest counties, Essex and
Grand Isle, with the courts in the respective adjacent counties;
merger of Probate Courts in two~district counties--the southern
counties-- to form single-county districts; elimination of the
judicial functions of Assistant Judges; and creation of a
separate part of the courts to handle juvenile proceedings.

As is the case with many of the other reports, the 1937
study only considered a scattered group of subjects relating
to the state courts. The system itself was not subjected to
any general analysis of function and performance.

2. The 1944 Bar Association Committee Study

In 1943, Dean Roscoe Pound of Harvard Law School
addressed the Vermont Bar Association on the subject of
"Improving the Administration of Justice" (1943 Vermont

Bar Association Proceedings, 41-61). The Dean urged adoption
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by Vermont of principles of modern court organization,
including unification, conservation of judicial power,
flexibility and responsibility (Ibid. at 47). He also
expressed the view that Vermont was not making the hest
use of what he felt were large numbers of judges, that
many procedures were archaic, and that strict adherence
to common law rules resulted in an excessive number of
appeals (Ibid. at 52).

In response to the Pound address, the bar association
appointed a special committee to study his recommendations
and report on what changes it believed should be made. In

its report (1944 Vermont Bar Association Proceedings, 56-72),

the committee recommended the following changes in the Vermont
court structure and operation:

a) continuous terms for County (now Superior)
Court in each county to enable trials and motions to be
heard when convenient for all concerned (lbid. at 64)

») reducing the number of Municipal Courts (Ibid.
at 66)

c) merger of the two-district county Probate Courts
(Ibid. at 68)

d) creation of a Judicial Council (Ibid. at 71) and

e) grant of rule-making power to the Supreme Court

(Ibid.).
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The 1944 report was instrumental in causing the
establishment of the Judicial Council in 1946 and the
granting of some rule-making power to the Supreme Court
in 1949, The other recommendations were not implemented.

3. The 1955-1956 Report

The 1955-1956 Report of the Interim Comnmission to

Study the Vermont Court.System limited its inquiry to the

Municipal, Probate and Justice of the Peace Courts. Recom-
mendations contained in the report called for limiting the
powers of the Justices of the Peace (these powers were
removed entirely by the recent constitutional amendment),
eliminating three of the nineteen Probate Courts, making

probate fees uniform (which was done), extending Municipal

Court civil jurisdiction, and revamping court rules regarding

jury selection, docket control and fees.

While the commission stated that Municipal Court
reorganization was warranted and that districts should be
consolidated further, it made no specific recommendations.
Nor did it enter the political squabble then occurring with
respect to making the probate judges appointed rather than

elected and specifying the judges' salaries by statute in

place of salaries directly related to collections. Eventually,

salaries of the Judges of Probate were statutorily set and
the fee basis was abandoned. However, the change cannot

be credited to the 1955-1956 report.
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4. A District Court for Vermont (1963)

In 1963, Governor Philip Hoff, himself a firm advocate of
judicial reform (see P, Hoff, "Modern Courts for Vermont,"™ 52
Judicature (March 1969) 316-20), requested the Vermont Bar
Association to recommend changes in the Vermont court system.
The result was the preliminary report of the Special Committee

on Revision of the Vermont Court System, entitled A_District

Court for Vermont, which called for replacement of the

part-time Municipal Courts and Justices of the Peace by
full-time judges sitting in one District Court divided into
a smaller number of districts.

The committee envisioned eight full-time judges assigned
to five districts, with a chief district judge who would try
cases and act as the court administrator. Full-time clerks, judi-
cial appointments from a Tudicial Selection Board list, increased
judicial compensation and broader jurisdiction were
recommended.

The product of a committee entirely composed of Jjudges
and lawyers working under the aegis of the bar association,
the 1963 report preceded the actual creation of the District
Court by almost four years. But the report came much
closer +than the 1955-1956 study to charting the course the
state courts would eventually follow: the bar association

committee recognized that full-time judges and clerks were
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needed if modern courts were to emerge from the ancient
structure of rural justices and local Municipal Courts. The

need was also seen for District Judges to be appointed and

to be compensated at a reasonable level if competent candidates

were to be found.
Finally, the committee included two recommendations,
which, had they been implemented, might have resulted

in a more successful District Court than now exists:

a) the new judges were to rotate within their multi-
county districts on a similar but reduced scale %o the
Superior Judges:

b) the Chief District Judge was assigned ten specific

administrative duties to perfonn?

5. Judicial Branch Study Committee, Legislative
Council Report on Proposal No. 5 (1966)

In 1966, the Legislative Council authorized a study
of the judicial branch which .anticipated the constitutional
amendment which was to emerge in 1970 and eventually achieve

ratification in 1974. The 1966 report was the first study

2 These duties were to: 1) hold court when necessary,
2) reassign judges as needed, 3) fix court days and hours,
4) set vacations, 5) prescribe recordkeeping procedure, 6)

collect statistics and arrange for their publication{ 7) pre-
pare and submit hudget, 8) report annually to the Chief Justice,

9) establish appropriate court offices and facilities, and

10) convene at least annual court meetings to discuss several

classes of matters.
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of the courts which attempted to assess the entire system
rather than selected components. The committee recommended
a unified court system in no uncertain terms:

As soon as reasonably possible the Vermont con-
stitution should be amended to provide for a

unified court system including an appellate divi-
sion (supreme court) and a trial division (cf. civil,
criminal, domestic, probate, juvenile, et al) with
judges selected in a uniform way, paid reasonable
salaries and sitting in districts determined by the
supreme court. The financing of this court system
would be entirely the obligation of the -state.

(1966 Report at 16)

The committee observed further, "We can no longer
countenance a situation where people in the less populated
areas are denied the same quality of justice as those in
the urban centers." (Ibid. at 6) The report called for
judicial assignment according to "need as determined by a
full-time court administrator." (Ibid.) With regard to

part-time judges, the committee noted:

.++ the complexity of legal problems and effective
administration of justice require all courts today
to be presided over by persons with adequate legal
training, working full-time, with realistic pay
and with a term of office sufficiently long to
attract competent attorneys away from a successful
practice.To appreciate the importance of safe-
guarding the rights of defendants, even at the
lowest level of procedure, one need only refer

to the much publicized recent decisions of the
Supreme Court of the United States. It is doubt-~
ful that the rights of the defendants as enunciated
by the Supreme Court can be successfully sustained
and protected by anyone who lacks legal experience
and training. (1966 Report at 7)

The 1966 report's specific recommendations can be

outlined as follows:
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1) clear enunciation of the Supreme Court's rule-
making power in constitution and statutes
2) determination of full-time judicial districts
on the basis of caseload by the Supreme Court and the Court
Administrator--in this respect, the District Court was seen
as a pacesetter for the other courts
3) removal of matrimonial, ddoption and commitment
matters to District Court
4) designation of all judges following the judicial
selection process of board certification, gubernatorial appoint-
ment and senatorial confirmation
5) cross-assignment of Superior and District Judges
6) Probate Court merger in two-distirict counties and
requirement that Judges of Probate be attorneys
7) appointmept of all law clerks, secretaries and
claerical assistants by the Supreme Court with the assistance
of Court Administrator
8) increase in judicial salaries
9) increase in maximum amount of small claims
jurisdiction
le) construction of new court buildings, libraries
and filing systems upon unification of the system and state
assumption of court operating expenses
11) consolidation of separate entry, trial and judg-
ment fees
12) creation of the position of Court Administrator

to be appointed by the Supreme Court
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13) elimination of Assistant Judges constitutionally;
prior to that, termination of their judicial functions by
statute

14) requirement that state's attorneys be attorneys

15) court appointment of jury commissioners and expan-
sion of jury list

16) eventual absorption of Probate Courts into the
unified court system and elimination of Judées of‘Probate;
prior to constitutional amendment, merger in two-district
counties and transfer of adoptions and commitments to Districe
Court

17) elimination of judicial powers of Justices of the
Peace

18) calling a constitutional convention to amend that
document as needed.

Clearly, the 1966 report deserves recognition as the
first thorough analysis.pointing the way to a modern court
system. Some of its recommendations were adopted immediately:
the Court Administrator's post was established in 1967, fees
were consolidated, and the jury selection system was revamped
and made uniform for both trial courts.

Other recommendations found their way into the consti-
tutional amendment proposal: change from counties to judicial

districts, elimination of judicial functions of Justices of
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the Peace, and selection of Supreme Court Justices and
Superior Judges by the judicial selection process established
for District Judges. Law clerks were added some years later.
Committment proceedings were transferred by statute in 1973

(4 V.S.A. §436a).

The recommendations which were not followed form the
starting point of our analysis. Those changes proposed in
1966 but not adopted are still needed. Most important of all,
the concept of the unified court system, which permeates the
constitutional amendment, follows closely the concept of the
merged system envisioned by the 1966 study committee.

6. Constitutional Commission Report (1971)

The Report to the General Assembly of the Constitutional
Commission dated January 5, 1971, relied in large measure
upon the 1966 report of the Judicial Branch Study Committee
for justification of the recommended amendment. Between
the two reports, the Commission reported:

I3 N 5
...while some degree of unification has occurred
through the creation of the district court, still
the county courts, courts of chancery, probate
courts apd justices of the peace remain separate
§nd.dlst1nct; nor can these various courts and
judicial officers be brought fully within a unified
court system except with the authorization of con-
stitutional amendment. (Commission Report at 30)
The Commission in effect endorsed the 1966 report's recom-

mendations, stating in particular:

-31-

It is felt that the supreme court should have
administrative control of all of the courts of
the state, and disciplinary authority concerning
all judicial officers and attorneys at law in the

state. _ .
As regards the subordinate courts it is the

opinion of the Commission that, rather than speci-
fying the structures and jurisdiction of the courts
in detail, the Constitution instead should give
responsibility for establishing these courts to the
General Assembly, and should provide that they may
pe divided into geographical and functional divisions,
with jurisdiction as specified by law or by rules of
the supreme court. This will permit the General
Assembly to create a unified judidialasystem with
sufficient flexibility to be adapted to changing
needs without the necessity of frequent amendment of
the Constitution. (Commission Report at 31)
Unfortunately, the amendment proposal as enacted was
not identical to the form recommended by the Commission.
First, the Superior Court was included in the definition
statement of the unified system which in tiie Commission

draft merely read "a Supreme Court and such subordinate
courts..." (Compare Vt. Const. II, §4 with Commission
Report at 33) Further, Assistant Judges and Probate

Judges were retained as constitutional, elected officers
despite their omission by the Commission, and forced retire-
ment was delayed until whichever came later, the end of the
judge's term or the end of the calendar year, |
permitting in effect, retireﬁent to be postponed from age

70 to 75.
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6. The Judicial Constitutional Amendment (Proposal V)

It is necessary to outline exactly what changes were
accomplished by the amendment ratified in March 1974:

1) Courts need no longer be maintained in every
county (Vt. Const. II, §4):

2)'he judicial power of the state is explicitly
vested in a unified judicial system (Ibid.);

3) Assistant Judges, Judges of Probate, State's
Attorneys and Sheriffs now stand for election for four~year terms
instead of two-year terms (Ibid. §45);

4) Justices of the Peace cannot exercise judicial
powers except when commissioned as magistrates
by the Supreme Court (Ibid. §47);

5) The Supreme Court has administrative control of
all courts and disciplinary authority concerning all judicial
officers and attorneys (Ibid., §28b);

6) All courts except the Supreme Court may be
divided into geographical and functional divisions as pro-
vided by law or Supreme Court rule not inconsistent with law
(Ibid.);

7) Jurisdiction of such divisions is as provided by
law or rules not inconsistent with law (Ibid.);

8) State courts may exercise law and equity juris-

diction as provided by law or rules consistent with law (Ibid.):;
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" 9) All appointments of state judges are to be made by
the Governor from a list presented him by a judicial nominating
body (Ibid., §28c)

10) The Governor may make recess judicial appointments
but all appointments must be confirmed by the next session of
the State Senate (Ibid.)

11) All appointed judges hold office for six-year terms
and may give notice to continue, upon whiqh notice the
legislature votes on the question of the judge's continuance;
continuance is won unless a majority vote against the appointee's
continuing in office (Ibid.)

12).The Chief Justice may appoint retired justices
and judges to perform special assignments as permitted under
Supreme Court rules (Ibid.)

13) All justices and judges must retire at the end of
the calendar year in which they reach 70, or at the end of
the term of election during which they are serving when they
attain 70, whichever date occurs laters (Ibid.)

14) The Supreme Court may suspend all justices and
judges for such cause and in such manner as may be provided
by law (Ibid.)

15) The Supreme Court may make administrative, practice
and procedural rules for all courts but any such rule may be

revised by vote of the legislature (Ibid., §284d).

3 The retirement rule was held to apply to Assistant Judges,
who are elected officials, in Aronstam, et al v. Cashman, No.
154-74, and Horican, et al v. L'Ecuyer, No. 155-74 (Vt.
Supreme Ct., decided Aug. 19, 1974).
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7. Judicial Council Reports

The Judicial Council was established in 1946 and
is reguired by statute to report biennially to the legis-
lature on the state of the courts (4 V.S.A. §562). The reports have
increased in size over the years but except for the more
extensive statistics, do not provide a comprehensive
account of court performance and needs. Recommendations
regarding the future increased role of the council are set
forth in Chapter XIII of this report. Nevertheless, in
tracing the path to court unification, some of the council's
biennial reports contain indications of the direction in
which the system was heading.
Signs that the system which had basically remained
unchanged since 1908 was undergoing stress surfaced in 1962:
Unlike in previous years, we find that the
County Courts are now for the first time unable
to maintain a current basis. This is due to a
number of factors, including litigation in
connection with highway land condemnation. The
chief of the superior judges informs us that in
his opinion this situation in time will tend to
correct itself and he does not consider it
necessary to make provision for an additional
superior judge at this time. No doubt this
situation should be reviewed from time to time
until it has stabilized itself. (Ninth Biennial
Report of the Vermont Judicial Council (1962) at 3)
It should be remarked that the situation did not stabilize
itself--caseloads have grown ever larger ever faster--
but the several Chief Superior Judges resisted requesting
an additional judge until 1973, when one was added; the

Superior Court has indicated it now believes another additional

judge is warranted.
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An expression of dissatisfaction with the Assistant Judges
was contained in the 1964 report:

Generally, the assistant judges are untrained

in the law. For the most part they are unfamiliar
with technical principles and rules of judicial
proceeding. (Tenth Biennial Report (1964) at 4)

Six years later, in 1970, after a Court Administrator
had joined the system, it was suggested:

Now that the patterns of operation have baen
established, more attention will have to be
given to assisting the courts to cope with
caseloads by training our clerks in the
preparation and managing of court calendars,

the analysis of statistics to determine problem
areas and the assignment of judges to insure
full-tine utilization of their time. (Thirteenth
Biennial Report (1970) at 3) ’

Evidently this had not been accomplished two years
later, when it was noted:

It was hoped that time and resources might have
been found during the biennium to come to the
assistance of the overworked clerks of the courts
in the nature of training sessions and improvement
of manggement procedures. In the next biennium

a real effort will be made to bring the benefits
of rodernized business methods and training
opportunities to our non-judicial personnel.
(Fourteenth Bienuial Report (1972) at 3)

while this training has still not been accomplished,
another problem had arisen to plague the clerks:

Though the Judges' bench time has increased, the
clerks and their clerical assistants are bogged
down with the paperwork which the new [uniform
tratfic ticket] system requires and as a conse-
quence, the clerks are not able to keep up with
the important work of preparing progress and
heari.g calendars for the more serious work '
without letting the traffic offenses processing
get into hopeless arrears. There is no doubt
that additional clerical personnel will be
required unless there is a diversion of such
matters as traffic offenses out of the judicial
system.(Ibid. at 6)
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8. Preliminary Facilities Study (1972)

In 1972, an independent study of court facilities
in Vermont was completed by Space Management Consultants, Inc.

Report on a Preliminary Study of Judicial Facilities for

the State of Vermont provides a thorough inventory of the

existing deficiencies in Vermont court facilities. Numerous
problems relating to the adequacy of facilities were found:
substantial work would be required at virtually every location
to meet thé standards used in the report. While the report
provides a useful inventory and catalog of facilities
deficiencies, the study was preliminary in nature and thus

did not contain a facilities improvement plan or schedule.
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IV. Problems Confronting the Present Court System

In order to determine what form of court structure is best
suited to Vermont, we first found it necessary to examine
the problems of the present system. Conclusions drawn from

analysis of these problems can then be employed in designing

the proper form of court organization in Vermont.,

!

1. Fragmented criminal and family jurisdiction. At

present, most criminal cases are tried in District Court.
Homicide trials, however, take place in Superior Court. This
division of criminal jurisdiction has been justified by the

usually larger court facilities for use in Superior

Court homicide trials. Nevertheless, the very rarity

of Superior Court criminal trials makes continuation of
divided jurisdiction improper. Indeed, some Superior Judges
have never tried a criminal case; the current system allows
them little chance to acquire the vastly increased experience
necessary for criminal judges today.

Family matters in Vermont have been divided among all
three trial-level courts: matrimonials in Superior, juveniles
in District, and adoptions and guardianships in Probate Court.
Much sentiment observed in the state for creation of a
family court has been stimulated by this existing split of
responsibility. 1If, for example, parents of a child in

trouble seek a divorce, and, as often is the case, the
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parents' squabbles underlie the child's problems, these

separate aspects of a family's problems cannot be handled

in any one court; instead, solutions must be pursued in several.

2. Lack of court flexibility. Vermont courthouses

in which more than one judge can hold court at a time are

few. This limits(the extent to which additional judges can

be assigned to clear up backlogs in several parts of the
state. Although cross-assignment power exists between courts,
the isolation of Superior Court from District Court and the
isolation of the District Judges from each other has made
cross-assignment largely theoretical: an administrative
possibility which has been used only in instances of emergency
or illness.

3. Delay of cases. While the number of cases which

have been pending for extended periods in the Vermont courts
is significant (see Tables 1 and 8), the types subject to delay
provide a clearer indication of where organizational changes
in the court system are most needed. For example, only
one-third of the small claims cases pending in District
Court at the beginning of the second quarter of 1974 were
disposed of by the end of the quarter. These usually simple
cases should be subject to the least delay in an efficiently
operating system: requiring a filing in settled cases would
also improve operations. Civil cases in District Court are
also backed up. Both these delays are frequently blamed by

District Court personnel on Supreme Court Administrative
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Order No. 17 requiring criminal cases to be handled as the
first priority. Nevertheless, in our examination of the
courts, these delays are also caused by lack of flexibility
in assigning Jjudges, insufficient court facilities, absence
of supervision of individual District Courts by the Chief
District Judge and Court Administrator, failure of court
personnel to communicate with attorneys, and unwillingness
of certain judges to act expeditiously in hearing kinds of

cases they dislike.

4. Untrained personnel. The staff in both County i

Clerks' and District Court Clerks' offices are insufficiently :

trained to carry out their duties effectively. Although this

problem can only be overcome through regular training of

personnel at central training sessions, preparation and

distribution of clerks' manuals will help to increase
uniformity and regularity of procedures. Training sessions %
should emphasize aspects of work in a clerk's office, such
as calendaring, less receptive to instruction by manual.

5. Disparate court practices. Lawyers and clients

should expect that the same rules will be followed in all

courts. Personal dislike of certain procedures, such as
omnibus hearings in crimiral cases, on the part of some
judges, should not be tolerated. Docketing, case-scheduling
practices, pre-trial procedures and record-keeping should

be uniform throughout the state. Indeed, until records

which serve as the basis for judicial statistics are kept
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uniformly, it is almost impossible to assess the needs for in court supervisory and administrative positions cannot

added court personnel. In particular, calendaring and expect to win popularity contests: successful administration
judicial assignment must reach optimum efficiency before requires people to be told to do many things they don't want
appointment of additional judges can be justified. to do.

7. BAbsence of modern personnel promotion and

6. Lack of effective supervision. At present, the

compensation system. These problems exist among both the

Vermont court system operates without sufficient supervision

judges and the ncn-Z7udicial support structure of the system.
of performance by judicial and support personnel. The Supreme

Poor District Judge morale can be traced to the fact that
Court has attended to its own cases. The chief judges of the

only recently was any District Judge promoted to Superior
trial courts have not required clerks to follow uniform

Court. Superior Judges and Supreme Court Justices ascend
procedures nor supervised the cperations of the courts they

the rungs of a "ladder" promotion system which has only
head in the manner prescribed by the Supreme Court's admin-

been "broken" a few times in over sixty years. If District
istrative orders. The Court Administrator has not filled

Judges are selected in the same manner as Superior Judges,
this existing supervisory vacuum.

there appears no good reason why their promotion should not
To be sure, until passage of the recent constitutional '

occur regularly. Moreover, the Supreme Court's handling of
amendment, the Supreme Court's disciplinary power over

criminal appeals should benefit by appointment of judges
the entire court system was subject to guestion; the Chief

with extensive criminal law experience.

Superior Judge is hampered by his lack of appointive

Seniority has no place in a modern court system.
power over County Clerks and Assistant Judge control of

Judges should be assigned administrative duties on the basis
county courthouses; development of isolated District Courts '

of capability. Chief Judges and Chief Justices should be
has made supervision of each more difficult; and lack of

appointed. Some members of the bench will not be suited
solid support from the Supreme Court has made the Court

to supervision and administration. They should not be
Administrator's job undefined and thus more difficult.

elevated to positions of authority because they are
Nevertheless, the existing situation has also resulted

"next in line."
from refusal, reluctance or inability of individuals

Non-judicial personnel should be placed in a rationally-
to assume and exercise responsibility. Those serving

—42-~

~41-




S,

designed system which provides for regular evaluation,
compensates for relocation in connection with promotion,
and informs staff members of promotional opportunities. Com-

pensation should be similarly structured.

8. Substandard facilities. The lack of flexibility

caused by insufficient facilities has been previously
discussed. But a previous study by Space Management Con-
sultants, Inc.,l showed that facilities are substandargd
throughout the court system. Law libraries, jury deliber-
ation rooms, prisoner-holding cells, judges' chambers,
clerical offices and toilet facilities all need improvement

in many places, most frequently in the District Courts but

also in many county courthouses. A plan to improve facilities

is outlined in chapter X, infra.

9. Wasteful duplication of court personnel

effort. In most counties there is no need for more
than one clerk's office to serve all courts in the
county. Aside from improving administrative coordination

of all court business, combining the clerks' offices will

permit one staff employee in a single office to perform full—‘

time a function such as calendaring now done part-time by
several persons in different offices. 1In addition, judges

will be less able to claim the individual loyalty of

lReport on a Preliminary Study of Judicial Facilities
for the State of Vermont (1972).

—43-

=53

1 '4

S

R R EEEEREBEERERREERRDR

¥ I3 E B
(R

d 4

K § <
Ly !!!!:
i

1

3
It

particular clerical personnel. We have observed instances
of clerks who regularly work with one judge refusing to provide
adequate service to visiting or added judges.

10. Use of part-time judges, with no judicial training.

It is unfair to provide one set of litigants with legally
trained judges while these judges are unavailable to others.
Aside from unfairness, use of non-legally-trained judges reduces
available judicial time, when spent, for example, in hearing
Superior Court trials de novo of contested probate

matters. The increased complexity of our society has made
it difficult for lay judges to cope with the law as it

now exists; Vermont recognized this fact when the judicial
functions of justices of the peace were eliminated. 1In no
other state do lay judges participate in, much less have the
opportunity to déminate, Superior and Probate proceedings.
Part-time judges, even if legally trained, are inevitably
faced with conflicts of interest, especially in small
communities. For training to produce the most benefit

and for supervision to be most effective, judges must be
attorneys and serve full—time;‘

11. Excessive travelling by Superior Judges. While trav-

elling by Vermont judges may be inevitable since some areas will
never have enough judicial business to require a full-time
judge, we also believe that in a state made up of small
communities, limited rotation of judges is valuable in

maintaining independent judicial perspectives, even if
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stationary; judges seem more efficient in theory. Rotation
of judges, however, should be carefully regulated to avoid
situations where judges travel the length of the state to
hold court for one day or where judges travel to more than
half the state's counties in a given year. As judges
increasingly must prepare findings of fact in court-tried
cases, travel becomes even more time-wasting {(see Table 21).

12. Lack of control of calendars by the court. When

attorneys determine when a case is placed on the trial
calendar waiting list, judge-shopping inevitably occurs,
particularly where judges rotate. In addition, allowing
attorneys to determine how fast cases progress deprives
litigants of the court's help in getting their cases decided
promptly. The courts should control the time allowed for
discovery and other pre-trial proceedings and placement

of cases on the trial calendar. Judges should allow
trained clerks to handle scheduling under court supervision.
Judicial time should be reserved for hearing and deciding
cases and preparing opinions and findings.

13. Insufficient law clerk support. The trial judges

need research and drafting support supplied by law clerks.
The Supreme Court relies heavily on law clerks to help in
its work; the need of the trial judges is equally great. A
judge should be able to devote his time to hearing cases:

use of law clerks is far more economical than adding judges.
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14. Insuring fair judicial selection procedures. While

a judicial nominating board is consonant with the recommen-
dations of all nationally-prepared standards of judicial
selection, the judicial selection board must operate in a
clearly fair and proper manner. Any selection board which
must screen and certify some candidates, while rejecting
others, will always face opposition, particylarly -from those
not chosen. It is therefore wvital that no one éroup of
individuals remain on the selection board to constitute a
self-perpetuating establishment. For this reason alone,
membership on the board must be limited to a defined number

of terms.

15. Need for motion days in a term system. While

court terms may remain-'a necessity in areas lacking sufficient

business to warrant a full-time judge, the present Superior
Court term system has been unable to meet the need for
regular motion days in smaller and medium-sized counties
where the interval between terms is lengthy. With regional-
ization, increased attention to the needs of counties in a
region should be more readily available and should be
mandated.

16. ©Non-functioning judicial council. The present

Judicial Council is almost non-functioning. Tts membership

should be selected by the Chief Justice of the Supreme Court
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from the judges of all courts and areas of the state. The
council should serve as an advisory body to the Chief Justice
and the Supreme Court on matters of policy and should be
employed by the courts in dealings with the legislature.

It may also be designed to serve as a formal court or board

of inguiry with respect to cases involving judicial misconduct.

17. Overspecialized judges. In Vermont, Superior

Judges have increasingly become civil judges while District
Judges handle mainly criminal business. Rotation of judges
among such specialized divisions "helps to assure that members
of the court are familiar with the entire range of the

court's functions and responsibilities and to prevent
specialized divisions from becoming the preserve of individual

judges." (ABA, Standards Relating to Court Organization

(Approved Draft, 1974), §1.11(b) commentary at 8). Judges
who handle entirely criminal caseloads become worn down more
rapidly by the routine of the criminal calendar; for this
reason alone, judges should not be assigned to a single

kind of work for an indefinite period. 1In addition,
recruitment of more qualified candidates for appointment to
the bench will be aided by knowledge that judges are not
confined to any one area of the law.

18. Dispersed staff appointment and removal power.

Authority to appoint clerks, assistant clerks and court
officers is now dispersed among judges, assistant judges,

sheriffs, clerks, and the Court Administrator (See, e.g.,
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4 V.S.A: §§446, 651, 691 and 24 V.S.A. §171). This authority
should be centralized in the Court Administrator subject

to the approval of the appropriate supervising judge.

In the same way, removal power over these employees should
be centralized. These changes will permit effective admin-
istration and supervision as well as promote uniformity
within the state system, while eliminating job opportunities

for political favorites.
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V. A New Vermont Judicial Structure

Summar

The best method of unifying the Vermont court system,
as well as providing a mechanism to solve the system's
problems outlined in the previous section, is to combine
the state's existing trial courts. Along wigh consolida-
tion of the trial courts should be a new framework which
separates to the greatest extent possible those' aspects of
the courts which are adjudicatory--that is, forums for trial
of contested proceedings—--from those which are administrative.

A combined trial court, following the language of the
Vermont Constitution (Vt. Const. II, §4), should be called
the Superior Court of Vermont. It would consist of the
present judges of the current Superior and District Courts,
and would be capable of including the Judges of Probate in the
future. The unified trial court should exercise general
jurisdiction, including all civil, criminal, equity and
family matters. The relationship with the present Probate
Courts is discussed below.

Certain routine areas of the court's business, in-
cluding traffic matters, small claims, name changes, and
certain minor criminal offenses not involving the

possibility of imprisonment should be delegated to
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judicial officers who will form a part of the court.
These judicial officers or magistrates should be legally
trained, should reside in the counties they serve, and
should perform those duties assigned to them by the court.
For purposeé of organization, the new Superior Court
should be initially divided into three geographic regions, which
correspond with the three regions introduced in the recent
Superior Court revamped rotation: Southern, Northeastern
and Northwestern. Each region should be headed by a Pre-
siding Judge who should be responsible for supervising the
operation of the entire court in his region, including the

magistrates performing judicial duties.

The present courthouse facilities would be retained for
the new court's use, but combining all trial courts will allow
emphasis to be placed on the county courthouse as the center
of judicial activities in an area so that new facilities may
be added within or near the existing county courthouses.
Except for two new or remodeled District Court facilities, in
Burlington and St. Albans, the District Court should be relo-
cated in the county courthouse in counties where the court is
not already located there, or new facilities for its use

should be built at or near the county courthouse.
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Judges in each region should rotate within their region,
but not, in the usual course, outside it. County and District
Court Clerk's Offices would be combined in each county. While
most of the functions of counties in Vermont have been
transferred to other governmental units, their geographic
size and the location of the courthouses make the counties
useful units for court organizational purposes. We believe

that the counties, therefore, should be retgained as judicial

units since we have concluded that Vermonters want courts to
remain reasonably near most places in the state, although trans-
portation has improved and roads are cleared in the winter.l
However, it is clear that there is insufficient judicial
business in either Grand Isle or Essex County to justify main-
tenance of facilities in those counties. Our conclusion merely
reiterates the recommendation contained in the 1937 Report of
the Special Commission to Study the Judicial System of Vermoﬁt:

...we would call to the attention of the legisla-
ture the fact that there is not a lawyer practicing
in Grand Isle county, and by the same token any liti-
gation handled within that county is disposed of by
attorneys travelling to the county seat, largely

from Franklin or Chittenden counties. The state might
be saved some money and the public interest of the
inhabitants be as well served by having the various
5udicial functions of the county transferred to
another county or counties. (Rpt. of the Spec.

Comm. to Study the Jud. System of Vt., Feb. 13,

1937, at 7)2

1 See the discussion of changes in mobility in Vermont on
page 2].48 , infra.

It should be noted that a recent survey by the Office of
the Court Administrator disclosed that there are still no lawyers
practicing in Grand Isle County (although one resides .there) nor
do any practice in Essex County. (Survey of Number.of Attorneys
Including Judges Admitted to Practice in Vermont By Counties as
of Nov. 1, 1974, Office of Court Administrator, State of Vermont).
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Proposed Vermont Court System
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Therefore, we recommend that the counties become the
judicial districts of the new Superior Court, except that
Grand Isle be included with Franklin, and Essex be divided

between Orleans and Caledonia. 2

Need for a Combined Trial Court

A combined trial court will introduce a rational struc-

ture for the unified court system mandated by the recent

" Constitutional amendment. Organizing the trial courts in

a single unit is the preferred way of achieving uniformity
throughout the court system. By making all judges and
margistrates responsible first to the region's Presiding

Judge, and then to the Chief Justice and the full

Supreme Court, a definite pattern is created for supervising
courts to insure that they are run properly in all

locations while also providing every judge and judicial officer
with a~diréct route to bring problems and criticism to the top.
While the Supreme Court has been given ultimate responsibility
for and should exercise final authority over the entire system,
this power should in practice be held and exercised by the
Chief Justice of the Supreme Court in his capacity as admin-

istrative head of the judicial branch.

2 The following towns of Essex County should be
included with Caledonia County: Concord, Lunenbhurg, Victory,
Guildhall, Granby, East Haven and Maidstone. The remaining
area should be included with Orleans County.
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Obviously the combined trial court will eliminate

jurisdictional fragmentation since one court will hear all

kinds of cases. Existence of the combined court will
testify to Vermont's willingness to give criminal matters
as much attention (in judicial time and fiscal support) as

most civil cases now receive.

A combined bench will permit the greatest flexibility
in judicial assignment. In smaller areaé, a -single judge
will provide sufficient judicial manpower to hear all cases:
civil, criminal, family and equity. In larger areas, judges
can be assigned to hear these matters on separate dockets
and more judges will be available to help reduce backlogs in
the courts with the longest delays.

Divisipn of the single trial court into three regions
conforms to general principles of judicial administration and
the recommendations of the National Advisory Commission on
Criminal Justice Standards (Courts (1973), Std. 9.3 at 183),
all of which recommend establishment of judicial districts
containing a minimum of five judges. The current District
Court never contains more than one judge in a circuit, while
the Superior Court bench is entirely transient throughout
the State. These pfinciples are based on-experienceé which
has shown that efficient judicial administration requires
a sufficiently large unit for effective supervision and

economical administration to be realized.
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Uniting the clerks of all courts into one office in
each county will permit better coordination by both the
judges and the Court Administrator. Personnel in each office
can be assigned specific functions since staffs will be
larger: one assistant clerk can take charge of calendaring,
another of recordkeeping,xwhile another assumes responsibility
for performing daily clerical functions in the courtrooms.
Such division of labor at fewer locations will permit better
and more regular training of clerical personnel, Reduction of
the number of offices and unifying all personnel will also
result in gradual elimination of disparate court practices as
‘clerks learn to do things the same way all over the state and
the Court Administrator is able to exercise more effective
supervision over performance by all system employees.

A single court will contain enough judges and non-
judicial employees for a modern personnel promotion and
compensation system to be instituted. Employees in clerks
offices can be classified according to duties, experience
and longevity. A special place on the scale can be set for
judicial officers performing administrative functions. And
judges on the single trial bench can be placed in a system
where assignment as Presiding Judge or promotion to the

Supreme Court can be considered on a systematic basis related

to ability.
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A single trial court’'divided into regions will reduce
excessive judicial traveling. While good reasons exist
for judicial rotation, these can be served through rotation
of judges among the several counties of a region. Currently
the Superior Judges, who largely handle civil matters, rotate,
but there is'now no rotation of criminal judges in the District
Court. The regional system will reduce the excessive travel-
ing of the current Superior bench while meeting -the equally
important need of the District Judges to rotaée.

The single trial court organized on a regional basis
will be capable of gaining control over its calendars.
Terms in éach area can be organized to reduce conflicts
between counties, particularly between jury sessioné in
adjacent locations, and the court can exercise control of
the calendar now held by attofneys in many locales.

A single bench will allow judicial selection procedures
to be made uniform for all sitting trial judges and provide
a clear means of allotting membership on a reconstituted
and effective judicial council. Regional division of the
bench will permit efficient assignment of law clerk support

to each region.
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Most significant of all, the single trial court will INITIALLY, THE NEW COURT WOULD INCLUDE THE PRESENT

H
{

allow judges to discharge judicial responsibilities in all SUPERIOR AND DISTRICT COURTS; THE PROBATE COURT

1

A

areas of the law. This will end the routinization which

i

SHOULD BE COMBINED WITH T%%SE AT A LATER TIME.

i

comes from overspecialization but will allow the assigning IT. THE NEW VERMONT SUPERIOR COURT SHOULD BE DIVIDED

INTO THREE GEOGRAPHIC REGIONS, WITH EACH OF THE

J

judges to where.the trial judges of each region in the

5

locations where they are needed and, where possible, COURT'S THREE REGIONS HEADED BY A PRESIDING JUDGE.

¢ 1
, i

according tc the preferences of the individual judges, THE REGIONS SHOULD BE FORMED BY JOINING THE COUNTIES

g i
i

provided only -that rotation of a judge among the .;& AS LISTED: :

different areas of the law occurs on a reasonably E*-pm SOUTHE RN ' NORTHWECTERN - NORTHEASTERN
regular bkesis. But the different perscnalitiecs of the {m i'f S;Eézgg | igégzggden 2:igégg§§n
judges, which will dcubtless include some judges who .if Siggigiton gigg}él%rslle giiignes
would like to rctate from civil to criminal cases every {; . o Ezisﬁlle

o
{ < ‘[ .

~

six months and others who would prefer to hear cne or the. . ' :
' - IITI. EACH COUNTY SHOULD BECOME A JUDICIAL DISTRICT WITHIN

§

octhex types of case for one or two years, can be best .
A REGION, EXCEPT THAT GRAND ISLE COUNTY SHOULD BE

accomrcdated in a single court rather than in separate o , .
; ° »wJ COMBINED WITH FRANKLIN COUNTY, AND ESSEX COUNTY

tribunals, each with its own narrowly defined jursidic-
, ! ’ SHOULD BE DIVIDED BETWEEN ORLEANS AND CALEDONIA COUNTY.

tional area.
IV, JUDGES OF THE SINGLE TRIAL COURT SHOULD ROTATE

While the remainder of this report contains
WITHIN ONE GEOGRAPHIC REGION AND AMONG THE

analysis and recommendations outlining how each area of
JURISDICTIONAL AREAS OF THE COURT.

the court system should perform in accord with the general .
Y g ’ V. A NEW POSITION OF JUDICIAL OFFICER OR MAGISTRATE SHOULD

lan, we believe some general, fundamental recommendations v
P ' ° ’ BE CREATED. THESE QFFICERS SHOULD BE ASSIGNED BY THE

should be set forth at this point:
COURT TO CERTAIN SECTORS OF THE COURT'S

I. THE VERMONT TRIAL COURTS SHOULD BE COMBINED INTO
JURISDICTION, INCLUDING TRAFFIC MATTERS, AND SMALL

A SINGLE TRIAL COURT OF GENERAL JURISDICTION.

3y
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CLAIMS HEARINGS; EVENTUALLY, THEY MAY ALSO BE GIVEN
THE EMERGENCY OR REGULAR RESPONSIBILITY TO ISSUE
WARRANTS, SET INITIAL BAIL, AND RECEIVE GUILTY PLEAS

TQ TRAFFIC AND PETTY OFFENSES.

VI. ALL CLERKS' OFFICES SHOULD BE COMBINED IN EACH COUNTY.
VII. WHEN NEW COURT FACILITIES ARE CONSTRUCTED IN EACH
COUNTY, THEY SHOULD BE LOCATED WITHIN OR ADJACENT
TO THE EXISTING COUNTY COURTHOUSE SO AS TO

CENTRALIZE JUDICIAL OPERATIONS.

VIII. MORE JUDGES AND NON-JUDICIAL PERSONNEL WILL BE
NEEDED IN THE SOUTHERN THAN IN THE OTHER TWO REGIONS

BECAUSE OF ITS HIGHER CASELOAD.

Alternative Organizational Structures

Although we recommend the adoption and institution
of the court structure described above, it is our responsi-
bility to provide alternative methods of organization of
the court system in the event that the reccmmended plan
cannot be followed.

One alternative organizational scheme would call for
the state's trial courts to be divided into the units in
which the current District Court is apportioned. Each of
the six units would be headed’by a Presiding Judge who would
report to the Chief Judge of the entire trial court. The Pre-
siding Judges of each unit would assign the judges within the
unit. The Presiding Judge personally would retain responsibility

for most of the current, largely civil, Superior Court juris-
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‘diction.' The other judges would be assigned to the criminal,
famiiy,“aﬁd eventually, probate areas in each district. The
judges would not rotate outside their districts, which would be:

Windham and Bennington

Rutland and Windsor

Chittenden and Addison

Washington and Orange .
Franklin, Grand Isle and Lamoille
Caledonia, Orleans and Essex

UL W N

The advantages. of this alternative %nclude reduction in

judicial travelling and consequent reduction in judge-shopping;

increased judicial presence and hence supervision of the clerks,

court officers and other non-judicial personnel in each
district; and maintenance of the traditionalvjuris&fctional
lines of the present court system while improving the adminis-
trative structure.

While these advantages are genuine, we believe they
are heavily outweighed’by the drawbacks of the "district"
alternative. First, the only significant improvement pro-
vided by this system would be clearer administrative units
and unchanging judicial personnel to supervise their opera-
tion. Jurisdictional fragmentation would still occur.
Flexibility in assigning judges would be severely limitéd to
the few judges assigned to the district. The absence
of any one judge would result in very heavy burdens on the

rest or in significant added case backlogs in the district.
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Instead of a relatively small group of supervising
judges as would be created in the recommended plan (the Chief
Justice of the Supreme Court and the three Presiding Judges),
this alternative would have a Chief Judge and six Presiding
Judges (in addition to the Chief Justice), all expected to
maintain normal caseloads. The result would likely be no
improvement in supervision of the courts, or supervision
taking six or seven different forms. In the same way, court
practices in each district would remain disparate. In addi-
tion,atwo-county district allows little room for non-judicial

employees to be promoted.

Most important, judges would continue to be over-
specialized: Presiding Judges would largely run the civil
side; the remaining judges would be left with criminal,
family, traffic, juvenile, and small claims work.

Another alternative method of court organization would

create a single trial court but divide it into divisions

based on jurisdiction; c¢ivil, criminal, family, and probate.

In this system the organizational schemes of the present
courts might be maintained while the administrative struc-
ture was revamped. This alternative would in no way reduce

overspecialization of judges and the other problems of the

present court system. It would establish the basis of equality
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of all~judges but would go no further. While it might satisfy
those who would like a unified court system in appearance,
adoption of this alternative would be unwise since it merely
provides the facade of unity while maintaining all existing
institutions in the divided court system under a slightly
different rubric.

Single Presiding or Chief Trial Judge

Although sentiment exists Zor creation of the post of
Chief Judge of the trial courts (or Presiding‘Judge of the
entire new Superior Couxrt) in Vermont, we firmly believe that
this would be an unwise step. The three recommended Presiding
Judges will each be able to pay close attention to the needs
©of their regions, each of which includes at least four
counties and five trial judges. A single Chief Judge would
merely become an addeid and unnecessary layer of administration.

Should  the Presiding Judges disagree, the Chief Justice
of the Supreme Court stands ready to resolve such conflicts,
which must be expected to occur infrequently. To those who
argue that this has not been the role of past Chief Justices,
we emphasize the importance of recognizing in theory and fact
the need for the Chief Justice to be the system's administra-

tive head if a truly unified court system is to be achiuaved. -
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Use of Statistical Analysis of Vermont Court Performance

The tables accompanying tlie next chapter indicate the
caseloads of the Superior, District and Probate Courts for
the years 1972 and 1973. In addition, statistics are included
showing aging of cases, an analysis of the days Superior
Judges sat in each of the state's counties and a rough analysis
of the Superior Court caseload in Bennington County on a
weighted-caselcad basis. We have also assembled caseload
statistics by the proposed regions of the new Superior Court.
Dispositions for 1973 have been arranged pro forma to show
how they would have been d;stributed among the subject-matter
dockets of the new Superior Court.

All these measures are limited in the meaning
which may'be drawn from them and hence in their ultimate useful-
ness. They may be viewed as the best statistical measures
available: the inefficiencies of the present system's
calendaring, judicial assignment, and continuance policy
precluded investment of significant amounts of time in develop-
ing wholly new statistics. Part of the implementation process
" of a unified system should be institution of a modern statistical
reporting system f£6r the management and information needs of
the courts. This will enable a record of performance to be
maintained from the outset for.the evaluation and monitoring

of the new system. Nevertheless, in certain instances we
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.did generate our own data; in others, we recast existing

figures into more useful frameworks.
1. Structural Limits. The dispafate-calendaring,
assignment and continuance practices prevail;pgﬁin Ye:mont
trial courts bar a complete portrayal of current jﬁdféial
performance based on use of existing statistics. Clerks
prepare their calendars in different manners: lack of
sophistication in calendaring combinédfwitﬁﬁshort advance.
notice of court sittings means that much time*may be.losg-

which could be used in a more efficient system were clerks to

follow a uniform calendaring procedure.

The statistical data with respect to the days ‘the Sﬁperior
Judges sat in the different counties indicates that the amoﬁht
of'traveling which occurred in the sample year significantly
reduced the time available for court sittings. Further, the
varying practices with respect to éranting or denial of con-
tinuances cause much time to be lost. This loss can be
attributed to lack of uniform procedures. In addition, the
present rule requiring that continuances be granted when all
counsel agree reduces the operational efficiency of the‘system
(V.R.C.P. 40(c) (1); see Chapter XI, D, for analysis of this
problem.)

Moreover, it was not possible to gather reliable District,
Court sittiﬁéetime statistics comparable to thosé for Superior
The District Judges do not rotate; information

Court.

as to county sitting days is unavailable. While
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all the District Judges are stated to be serving full-time
in single locations (the exceptions are the two judges who
sit in, respectively, two and three small counties), case-
loads are obviously not identical in every county and
hence courtroom time is not equivalent. These records must
be kept in the future to gather the most useful information
concerning court performance and efficient use of tine.

Because of theée structural limitations on any present
effort to analyze the Vermont courts statistically, it
is difficult to calculate exactly how many judges, for
example, the state needs now and will need in the future.
This report contains recommendations, however, as to how
procedures may be improved so that such measures may be made
to yield solid support for future analysis of judicial and
non-judicial personnel and facility needs.

2. Reliability of Statistics Used. Tha following
comments define the use which should be made of the statistics
contained in this report.

a. The caseload figures for the Superior Court

are significantly lower than those for District Court. This
difference can be explained by the presence on District Court
dockets of many small, short-duration cases in comparison to
the Superior Court caseload. The difference in number of
dispositions cannot by itself be used to compare the two
courts.

Caseload statistics should not differ between types of

cases, except for gross divisions such as civil, criminal,
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juvenile or matrimonial.

b. The statistics relating to Superior Court sittings
in each county represent our effort--the first ever attempted
in the state, to our knowledge--to analyze where and for how
long the Superior Judges sat in a given year. These statistics
were supplied by a survey of the County Clerks, who in many
instances relied on records in their files not prepared for this
use, the Assistant Judges' notes and the admittedly imperfect
memories of the scurces.
time spent in preparing findings and opinions and do not
take into account personal circumstances of the judgés during
the given year. For this reason, these statistics show
the travel of each judge and the amount of judicial business
in each county but cannot be regarded as indicators of the
efficiency, productivity or working time of the individual
judges.

¢. The weighted-caseload statistics for Bennington
County are included because of an unexpected opportunity
we discovered to analyze one medium-sized county on these
advanced principles of analysis. Weighted caseload is a means
of determining how the court spends its sitting time, what
kinds of cases occupy what length of time and what improve-
ments may be made in court procedure to increase judicial
productivity.

A suggested form for keeping records on a

weighted-caseload basis is included as Appendix A.
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No county typifies the entire state. Bennington's
peculiarities--existence of two shire towns, proximity to
New York and Massachusetts lending a resort character to
certain areas, presence of Bennington College--make it unique;
unfortunately, there are similarly peculiar characteristics
for each of Vermont's other counties: Chittenden has one-
fourth of the state's population, Franklin and Orleans have

large quantities of Canadian "border" cases, Essex and Grand

Isle have very small populations, and other counties have had,
now have, or will have interstate highway construction which
has significantly affected caseloads. The Bennington figures

should be viewed with all these factors in mind.
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VI. Analyzing Existing and Recommended Structures
of the New Superior Court

To outline what the structure of the new Superior Court
should be, a complete analysis of the functioning of the
present Superior and District Courts must first be completed.

A. The Present Superior Court

Compared with the huge caseload of the District Court,
the Superior Court appears at first glance to sha;e few
of éhe same problems. Nevertheless the Superior Court
faces a much bleaker future unless court reorganization is
successful. Between 1970 and 1973 the court's backlog of
cases increased by almost 43 percent. In civil cases,
which form the most significant part (56 percent) of the
court's jurisdiction, 32.7 percent of the caseload as of
September 30, 1974, had been in the court for more than one
year and over 7 percent had been filed for over two years.
Tables 1 through 7 tell the story of the Superior Court's
increasing burden.

Indicative of the trend are the rises in cases filed,
dispositions and backlog between 1970 and 1973, when the
numerical size of the bench remained constant (as indeed
it had from 1906 to 1974). While the court now has another

judge, the changes in the caseload size and character require
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a complete overhaul of the court's practices: the court is
As trials by judge rather than jury have increased,

seeking an eigh*h judge now, but until the institution

. . _ the judges have recognized the increasing burden of preparin
itself is revamped, additional judges will not resolve the Jued J d Prep g

i

growing problems findings of fact and opinions, without benefit of law clerks

. or regular secretaries. The amounts claimed in civil cases
Delays have grown and backlog has increased while the

frequently are inflated to meet the court's jurisdictional

-
i

court's very general, statutory grant of jurisdiction has
minimum since lawyers recognize that many District Court

i

been progressively self-narrowed. At one time almost all B

3

: i oY :
III% III iIII III |III IIII III
i i

circuits are incapable of keeping their civil calendars

{

felony cases were tried in the Superior Court's predecessor,

-

moving because of their level of criminal business, which

County Court; now, only homicides are tried here rather

-
i

is required to take precedence.

-

L
Erasmal

; than in District Court, which has become the state's

) ) o The Superior Court apparently has survived without
principal criminal court. » .

v .
N

undergoing extreme crises to ‘‘ate because there was a good

.

That major changes in the court's operating structure .|

-

. . . . . . jeal of lreathi a until few years ago. T a S
are needed to cope with 1its increasing backlog is not readily ae © ing space un a Y s ag he pay wa

civil court Large numbers of criminal cases which were o was tolerated because the side judges generally played

.‘;llllz 1 . . .
conceded by its judges (Written communication, see p. 69, low “but the hours were good. The law libraries in the
L . N ] various county courthouses were meager but there were
fn. 3). The tradition of the court as a tribunal to hear ““‘I
major civil and criminal cases belies *its present status: [j_ ] few findings or opinions to write. The generally harmless
in a few years the Superior Court has become virtually a ..‘,».A; - and ineffectual institution of Assistant (Side) Judges

j

i
&

little part in the proceedings. Recently the Assistant

capable of speedy disposition no longer are brought in

. “ . o C oy
the Superior Court. The judges have had to accustom them- o Judges in one county overruled the presiding (Superior)
selves to the new, lengthy civil proceedings characteristic | . lIn 1957, for example, Superior Judges were paid $10,000
. . . L . _ . a year. H.F. Black, "Some Observations Relative to Vermont's
ofiour rapidly-changing society: interstate highway con - P Judicial System," 1957 Vermont Bar Association Proceedings, at 11l.

i

demnation controversies, zoning and environmental disputes “o

b
J

(e.g., the landmark Vermont land use statute "Act 250"), and

administrative agency review proceedings., C71-

3
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&

!
1

;
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judge in a constitutional challenge to a highway bypass members of the cour tnder the present system, however,

" project: while the case is still pending on appeal to the there is little he can do to rectify problems since his

; . court operat s s :
Supreme Court, the Superior Judges have recognized that the pe €S on & term schedule uncoordinated with the

b}

side Jjudges are no longer a harmless bit of deference to v - acklog and filing statistics provided on a quarterly basis.

j

. o | ; . | |
tradition when six weeks of valuable court itme (spent Although the Supreme Court has given the Chief

4
L

trying the highway case) are involved. Superior Judge a number of administrative responsibilities

(Sup. Ct. Admin. Order No. 24), the system joins non-responsive |

Underlying all of the developing problems of the Superior o

"

County Clerks and Assistant Judges with a rotating judiciary

e

Court is a loose, uncoordinated administrative structure.

r

{
-
[

that is never present in one place for more than a term to insure
The Assistant Judges in each county control the county

-

: that its will is followed. This has prevented effective admin-
courthouse where the court sits, although the state pays }

!

pe

istrative control by the Chief Judge or the judges as a group.
a large part of the maintenance costs (24 V.S.A. 71-74).

}

‘ The Superior Judges, to be sure, share to greater or
They also appoint the County Clerk, by statute the clerk of e

-

' _ . lesser extents a belief that cinianging the structure of their
the Superior Court in each county (24 V.S.A. 171), but who R

1

) ) , court will mean sacrificing membership on a prestigious
also must exercise non-court functions and clearly owe first

‘ tribunal whicyn has operated until now without apparently
allegiance to the Assistant Judges, at whose pleasure he

¥

; - - o i - o « - <
o i o : -k - -

Grave problems. It is the intent of this report to prove
serves.

. that the problems facing this court, as well as the rest of
The Supreme Court now is empowered to schedule the -

-

T . it

) the Vermont judicial system, are real; it is also our goal
Superior Court terms (4 V.S.A. §115), but the Superior Judges »

(.

-t

}
] 2

i . to show the judges that recrganization to meet new needs
together determine their precise schedules of rotation. Once these

) . will not diminish their role in the operation and adrinis-
are set, the judges meet monthly and the Chief Superior Judge,

tration ot the court.

o
-

who, as noted earlier, attains his position solely by seniority,

-

maintains regular contact by telephone with the other -

!
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County--only one jury courtroom, a clerk who abdicates too much of

a. Terms and Rotation -

his responsibility for calendaring, an inefficient District Court

The chenyes which have already been nade in the term

B

which adds to the Superior caseload, and an exceptionally

-

system have been a tentative, cautious resgcnse to the -
3 litigious bar (perhaps made so by their knowledge of the

#

growing problems of the Superior Court. The state has been

: " - _ . - inefficiencies of the county's courts)--have made Rutland
divided into three regions, called Circuits. The Circuits --

a particular trouble spot.
South, i.ortheast and iorthwest -- have been further sub-

¥

1

, " ) Chittenden County was badly behind schedule until
divided into Divisions. Wwithin each of the three respective :

T

recently: an Aagressively efficient clerk and the "regular

{

4 i’ H N
« . -~ » k1]
.
>, ” X
“

Circuits, each of the state's three largest counties --

!

presence of a second judge brought conditions up to a

-

Chittenden, Rutland and washington -- forms a Division in -

; . . . . - satisfactory level. Absence of a second judge seems certain
itself. The remaining counties in each Circuit form the

I

: s s - to cause relapse into serious delay, despite the best efforts
Circuit's other conponent Division.

; of a restructured, well-run clexrk's office.
@ The ranking judges by seniority have each been made !

i

i
- |

. . . . .. The ability of the court to adjust to problem situations
Senior Judges of the respective Circuits. bach is joined

!
-

on a Circuit by one of the three junior judges. The Chief . 1s severely limited: when a long case clogs a county's w

calendar, there is usually neither an extra courtroom nor a

superior Judge remains at large to serve where needed.

|

-

) A spare judge to help out. Even if a judge in a "light" Division
The addition of cne judge this year has made this system

J i

-

. . . - completes the calendar, the calendarin ractices of the
possible. The Chief Judge has spent most of his time 1n ‘ p ’ gp

clerks give him little ability to forecast the immediate
helping each of the judges assigned virtually full-time to -

future level of cases in that county or in others. This

g

i Chittenden and Rutland, the two largest counties, each = 2
: problem is accentuated by lawyers' control of calendars: %

e

-~ <t

capable of providing sufficient business for two full-time ,
- the parties are permitted to continue any case, upon

ik

Superior Judges for much of the year.

HE
2 e ke
IIII lIII |II
i i
o

- mutual agreement, for uyp. to two years. Traditionally, the
tssignments have been made on the basis of the anti- .
bar hes not pushed cases along if the other side resists;
cipated needs of the various counties. The judges have - . )
the reason lies in the size of the caseload: since it

tried to maintesin relatively equal levels of backlog through-

¥
i

St
~

out the state, but the peculiarly bad conditions of Rutland i
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takes almost two years to get a case to trial anyway, there
is little reason to ruffle legal feathers by making vain
efforts to accelerate.

Since at least two judges hold court in each county
each year (until thé new system took effect, the judges
moved much more than that: in 1973, each judge visited an
average of 9 out of the state's 14 counties, a figure which
would be even higher if rotation to the two small counties
accounting for only 17 court days in the year were excluded - see
Table 21), the lawyers have great opportunity for judge-shopping.
This practice is frequently enployed in matrimonial cases:
almost every lawyer in the state is aware of which judge
to wait for or in which county to initiate his case in
divorce matters.

As has been previously stated,there are good reasons
for the rotation system, sufficient for us to recommend that
the practice be adopted, as modified, in the entire trial

court level. Vermont is a state with only two cities having

populations in excess of 15,000, 2 In a small town milienu,
stationary judges are likely targets for courthouse cliques:
rotation has provided the Superior Judges with breadth exceeding
the bounds of a single county. Nevertheless, there is no need

for judges to rotate through the entire state. A four or

2 Vt. Dept. of Budget and Mgt., Vermont Facts and Figures
(1973) at 46-53.
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five-county region provides a significant range of
locales for a judge to avoid ensnarement by the bar
or citizenry of any single or few places.

There is alsc no need for the court to wait until
the case is on the trial list for supervision to begin.
Many state and federal courts now regulate the progress of
discovery. Pre-trial cbnferences or memoranda require eousel
to narrow i:sues anc chake loose cases without‘subgt;nce.
Representing the yublic, the judge must act for the litigants,
not their lawyers, in moving cases throu¢h the system rapidly
and regularly. If a case requires extra-lengthy discovcry
time, it can be treated in the necessary manner. Verrnont,
however, does not have the huge amount of complex and
corporate litigation burdening the dockets of many large-state
(or unusual small ones, such as Delaware) or Federal
courts.

Lack of court control over the calendar relates directly
to terms. Between terms, the court now exercises no control
over cases. Such a situation plays into the hands of parties
or attorneys who seek to force a cheap settlement or aban-
donment of a solid case.

If a calendar collapses unexpectedly, there often is
insufficient time to schedule work for another judge in another
county. Even when the judges are all motivated by professional

pride, high morale and judgments of colleages, as well as

..77_.




the efforts of an active Chief Judge to keep things moving,
the systemr is structured against efficiency, particularly
in the area of calendaring: the 1973 table, even after
account is taken of varying vacstion schedules from Yyear

to year or illnesses, shows significant differences in the
days each judge was sitting. Some of these differences
relate to personal variations in approach to the work,

and travel to small, distant places with light caseloads
accounts for another portion, but the built-in deficiencies
of the Superior Court structure account for most.

The Superior Judges thus face a dilemma. They are
probably working harder than ever to stay in the same
place or fall slightly behind. Many of them find themselves
writing their findings when they get home after a full day
and a long journey.

An additionsl problem of the term system occurs with
particular frequency in medium or small-sized counties.
Lengthy intervals between terms,result in crushing caseloads
when terms open; lawyers complain most, nowever, about the
long intefvals between motion days after a term ends.

“here there sre no spare juc,es, sotion days are held on
short notice when a judge happens to break free. Often
these sessions are regulated in frequency by locations of

the judges' resicences-

-78=

M

¥

o

N

¢

E 4

4 )

e oy

i
]

| T

i
5

o

While the expenses of travelling Superior Judges are
substantiél (this year's travel bill for the judges and their
travelling court reporters is estimated at about $47,000)3 the
biggest expenses are hidden: lost time in travel and the days
lost through inefficient calendaring and short notice of
judicial availability.

b. Assistant Judges

The Vermont tradition of Assistant Judges (also called
side judges)--traditionally lay judges who s%t on the Superior
Court in each county and can outvote the presiding Superior
Judge--~has been recommended to abolition by study committees
and reports for many years. ©No other state has retained lay
judges on this court level in the last 75 years. 4 Recently,
the Supreme Court ruled that the Assistant Judges (popularly
called "side judges") must retire at the same age as other
judges: half the complement of side judges will take office
for the first time this year owing to that number of mandatory
retirements.

While some Vermonters are fond of recalling the history
of side judges as a line of defense against tyranny (although
the storxy often is told thaé the side judges originated as a
check upon the unbridled tyranny of the royal judges in pre-
Revolutionary days, the Assistant Judges actually came into
existence in the 1830's as a measure to counteract a large

number of full-time judges who came from outside Vermont

3 State of Vt., Judicial Budget, Fisc. Yr. 1976/1977 Biennium,
at 37.

4 Recommendations to eliminate the Assistant Judgeg were made
in 1937 (Report to the Spec. Comm. to study the Judicial System
of Vermont, Feb. 13, 1937), and 1966 (Judicial Branch Study
Committee, Report to the Legislative Council on Proposal No. 5,
Dec. 29, 1966, at 25-26). The latter report discusses the absence

1 e e

RN »

of lay judges in all other states since 1898 at the latest (Ibid.).
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and were not trusted locally to act in consonance with state
traditions)? perpetuation of the lay judgeships has long
‘outlived its usefulness.

Our research and observation have indicated that lay
judges play little part in trials, are unable in practice to
rule on evidentiary questions since they lack legal training,
and serve only to introduce improper elements of partiality
into judicial proceedings. In the past the side judges
have been mest noted for taking little part in pro-
ceedings. The only cases in which they have become
involved are matrimonial custody cases and criminal sen-
tencings. The Superior Judges have observed to us that
the side judges bring a thorough knowledge of the population
of each county to the custody proceedings and have, by their
advice concerning the character of parties, prevented the
rotating Superior Judges "from making fools of ourselves."
Similér knowledge of parties has been used in pressuring
the Superior Judges to-agree to lighter sentences in
criminal cases where the side judges are familiar with
and favorably disposed towards defendants.

We have discussed with many persons in the court system
a recent case in Rutland Superior Court in which the Assistant
Judges believed that they were better able than the presiding
Superior Judge to perceive the community's will in a

constitutional challenge to a proposed highway bypass.

5 A. Nuguist, Town Government in Vermont (1964) at 208-09.
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Therefore, they overruled the pfésiding Superior Judge.

Elections, referenda and public debate serve to indicate

what the people want their government to do. When a matter
reaches the courts, a judge and jury must act on the law and
the facts. The avenue of appeal is available if one side is
not content with a court's decision. The courts are not the
proper arena for resolving issues on a political basis.

While these incidents of side judge activity may appear
to inject a needed dose of humanity into a coldly efficient
system in an increasingly impersonal age, they have no place
in a fair, modern judicial system. There is no need for side
judges in today's courts: interests of parties should be
advanced in argument by counsel before all present in court,
not in chambers where no one is present to rebut side judge
partisanship.

Superior Court Caseload

The Superior Court total caseload (Table I) has steadily
increased since 1970. While new cases were still being filed
in increased numbers in 1973, filings have not increased at
as high a rate as previously. The court's difficulty in
keeping up with its caseload is reflected by the slower rate
in increase of dispositions over the three-year period:
dispositions increased by 21.5 percent in 1971, by 12.5 percent
in 1972 and only by 9.5 percent in 1973. Backlog has con-
sequently risen by increasing rates each year.

The 1974 total caseload figures for Superior Court will

be most significant in indicating how much effect the judge
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added earlier this year will have on the court's statistical
performance. It is our estimate that the increased complexity
of cases, combined with a 50% increase in filings since 1970,
will require more substantial changes in Superior Court
operations - clerical and calendaring procedures, among other
practices - than mere addition of judges.

Superior Court civil caseload (Table 2) is the major
component of the court's work. Matrimonial matters (Table 3)
occupy small segments of time and are often used to fill
calendar gaps (uncontested cases). Criminal cases (Table 4)
are few, but are the least susceptible to statistical analysis
because when homicide trials occur - even if their frequency
comes to resemble that of eclipses - they assume massive
portions of the court's time. The figures for the last four years
do not bear out the Superior Court's stated conclusion to us:
"It appears that there are more murders being committed in
the State of Vermont recently than was true before the advent

of the Vermont District Court."6

The miscellaneous cases have
increased, though (Table 5), and are likely to continue to do
so. These cases include probate trials d= novo, administrative
agency appeals, zoning appeals, and certain equity matters.

New kinds of miscellaneous cases, such as environmental cases

and tax appeals, seem destined to proliferate, as is indicated

6 Written communication to National Center for State Courts
from the Vermont Superior Judges, Oct. 21, 1974.
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in the weighted-caseload analysis of Bennington County
Superior Court.

While jury trials in Superior Court fell off sharply in 1971
and 1972, only to rise again in 1973 (Table 6), trials by the court
without a jury increased 52% from 1970 through 1973. While
court trials tend not to last as long as jury proceedings,
this increase places an added burden on the trial jpdée to prepare
findings of fact.

From 1971 to 1973, while the absolute number of cases
increased in all age categories of Superior Court cases (Table
7) , the percentages of old cases decreased, indicating that
while backlog has grown and necessitates changes in the court's
structure and operation, the court's policy of attending to
the oldest cases has had an effect. Cases more than two
years old comprised 7.9 percent of the total caseload at the
end of 1971, and cases more than one year old formed a third
(33.3%) of the total caseload. By the end of 1973, cases
older than two years equaled 5.3 percent of the caseload and

29.3 percent of the cases were older than one year.
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TABLE 1 {_ TABLE 2
TOTAL SUPERIOR COURT CASELOAD { SUPERIOR COURT CIVIIL CASELOAD
~--Change In---
Cases Initiated Cases Dispcsed Cases Pending --Increase In-- Filings Dispositions Backlog Pilings Dispositions Backlog
During Year of in Year at Year End Disposi- Back—c
Year (Filings) (Dispositions) (Backloqg) Filings tion log L - 1,504 1,476 1,992 ——- -——= -
1970 4,008 ‘3,534 4,272 - - - r ] 2,406 2,138 2,783 982 662 791
1971 4,682 4,295 4,793 674 761 521 s B 2,486 2,331 2,823 80 193 40
1972 5,468 4,835 5,329 786 540 536. [ | 3 1973 2,957 2,447 3,333 471 116 510
1973 6,073 5,298 6,104 605 463 775 - -
[ ) ] -
| n. —> =———+ 3000
/ i L A" 777 /
Z s
- ~ L } i ..p-o'l""“.'.'
—5 ¢ aa® oo " -, ” caeer® easee®
— UTTIRE 5000 - - o’ 2000
s ™ - ”.i"..'. [ : ] .0..-‘
E- ] 1000
‘ N o '
T 0
| SN 1970 1971 1972 1973
1970 1971 1972 ‘ -
L ] LEGEND
{.x] === Filings
LEGEND - o seeee Dispositions
e Filings [ ] - =« Backlog
¢eceees  Dispositions L’-
ool e bt
-~-——~ Backlog L
. e
- 84- R ~85-
N B




- S oo . i 3 A 8 R BT

A 23 e o S SRR 5 B 0. e

|
i
4
¥
i
;
i
1
¥
3

!
e S |
II"
N
o L
,
i
L

e b ) bd bk hd et L ek

i

i
i1

TABLE 3 TABLE 4

SUPERIOR COURT MATRIMONIAL CASELOAD SUPERIOR COURT CRIMINAL CASELOAD

---Change In---

—---Change In---
Dispositions Backlog

Year Dispositions Backlog

Filings Dispositions Backlog Filings Filings Dispositions Backlog

Year Filings

1970 1,799 1,554 1,721 ——- — _— 1970 31 21 24 - — -

1971

'nn T s T e T

1,981 1,959 1,745 182 405 24 1971 21 37 9 (10) 16 (15)

1972 30 34 5 9 (3) (4)

1972 2,428 2,147 2,043 447 188 298

1973 2,498 2,414 2,127 70 267 84 1973 23 26 2

(7) (8) (3)
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Year
1970
1971 %
1972

1973

Filings

TABLE 5

Dispositions

598

203

458

532

LEGEND

sxs--+ Dispositions

Filings

-—-— Backlog

412

99

250

344

SUPERIOR COURT MISCELLANEOUS CASES

---Change In---
Filings Dispositions Backlog

Backlog

523 -—-
233 (395)
441 255

629 74
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Year

1970
1971
1972

1973

TABLE ¢

Jury Trials

116

89

58

72

Change

(27)
(31)

14

SUPERIOR COURT COURT AND JURY TRIALS

Court Trials

474

552

699

721

2

boror smms

500

L_l . N

I —
1971 1972

1970

@ Jury

-89

1

1973

) Court

Change

78
147
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TABLE 7

AGE OF SUPERIOR COURT TOTAIL CASES

1971 and 1973

3 Years
or Over

2 to 3

1 1/2
to 2

6 Mos.

Under 6 to 1

Number
Pending at

Date

1 to 1 1/2

Years

Years Years

Vear

End of Year Mgnths

1973

December 31,

Civil

804 528 335 199 55

1412

3333

Criminal (Felony)

Marital

1729 252 109 34

*

2127

30

44

50 196

386

629

Miscellaneous

488 263 61

976

2600

1800

6091

TOTAL

169 65

470 288

720

956

2783

1571

31,

December

Civil

Criminal

122 84

241

1296

*

1745

Marital

31

45

144

233

Miscellaneous

2065 720 412 284 71

1103

4470

TOTAL

* Data on age of marital cases under 6 months period were not provided for in

the Vermont Judicial Statistics for either 1971 or 1973

1
¥
!
§

i
|3
H
i
¥

X
P

'} !‘
! e ek
" ] :

e N

‘M‘ ruﬂ

HREEERRR

—

;“1

L B e A e 2 e

-u p—1 -., o

!

-

it

=

s

P

o

i

¢

el el d ]

J

i

| R |

H

i

N

g. The Present District Court

The Vernont District Court's present jroblems

appear entirely different fror those faced by the Sup.r-
ior Court: beneath .he curface, however, the difficulties
are remarkably, similar. Increasing backlog, large case-
loads, inefficient administration and lack of flexi-
bility in judicial assignment and courtroom availlability
exist in District Court to the same or a greater extent
than in the Superior Court. )

The accompanying tables indicate that as criminal
caseload has risen, civil calendars have been given short
shift. Small claims cases have been entirely neglected
in some counties. Juvenile matters claim a large part of
the court's time. Routine but important procedures occupy
much of the court day: arraignments in the courtroom
and processing of traffic tickets in the clerk's offices.

When it was created in 1967, the District Court
represented a large forward step in upgrading the quality
of justice in Vermont. It rejplaced a scattered, completely
unconnected group of l.unicipal Courts staffed with
part-time judges. The District Court, in fact, is being
worn down by its own success. As the court took hold,
recognition of the existence of a new, full-time trial
court of limited jurisdiction resulted in transfer of a large

part of County (Superior) Court criminal jurisdiction to District

Courts, which was permitted to try criminal cases where the maximum
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penalty is imprisonment for a term less than life (4 v.s.a,
§439). State's attorneys, forced to try misdemeanors in
District Court, began to concentrate most of their work in
one court--District Court, since Superior Court showed no
signs of longing to exercise its joint felony jurisdiction.
As a result, the District Court has become the state's
criminal court. While homicides alone statutorily (4 v.S.A.
§439) remain in Superior Court (most probably because of the
publicity and prestige attached to their trial rather than
the stated justification of lack of facilities in District
Court6), District Court processes the entire remaining range

of criminal business.

Ordered by the Supreme Court to give first priority

to disposition of criminal cases (Supt. Ct. Admin. Order No. 17),

the District Court has been forced to push civil and other

matters, except for juvenile proceedings (also given priority),

to the back of the calendar. Progress calendars, which require

counsel merely to take some action in a case or risk dismissal
of the action, have taken the place of court trial schedules

in many places.

As with Superior Court, there is little flexibility in
the District Court to deal with the caselcad pressure. While
judges are assigned to two or three-county units, in practice

one judge remains in one place (the statute, 4 V.S.A. §444(a),

6 One opinion we frequently encountered took the view
that if the District Court is capable of trying major criminal
cases on the order of kidnapping or rape, no valid reason
exists to draw the line at homicide.
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even limits the amount of time he can travel) handling the

~business of one county (with two exceptions for two

groups of sparsely-populated counties). Instead of using

judges on the District bench, acting judges have been
appointed in emergency situations (compare 4 V.S.A, §445
(District Court acting judges) with 4 V.S.A. §74 (Superior
Judges)) .

District Court facilities, with two princ}pal exceptions,
are woefully inadequate, The court with which most of the :
state's citizens come into contact offers the least
presentable picture to the visitor. In most locations
dignity is entirely absent: the Rutland District courtroom is
crowded into a dark, shabby loft above stores in the middle
of the city business district, the White River Junction court-
room is housed in the poorly-suited layout of an old U.S.
Post Office, and the Barre District courtroom is crowded
into a public building adjacent to a noisy hockey rink and
refreshment stand. Judicial morale, if not dampened by the
routine nature as well as the size of the caseload, is
reduced by the shabby appearance and confined space
of most of the rented District Court facilities.

However, unlike the Superior Court, where encrusted
custom, statute and procedure can be blamed for many of
that court's shortcomings, the District Court can trace most
of its difficulties to inadequate and inefficient
administration. While all the District Judges are

purportedly full-time judges, there clearly are variations
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between counties of large and small populations in the ture further recognized the Chief District Judge's additional

time required to deal with case volume as reflected in administrative responsibilities and provided for compensa-

the accompanying Table 17. No statistical or record-keeping tion accordingly (32 V.S.A. §1003(a)).

procedures, such as weighted caseload, have been instituted Although we are aware that the Chief District Judge

to supply continuing feedback as to the court's efficiency

. iy receives statistical reports on case age and volume regularly
level. Case volume and age are insufficient measures. €, o and that quarterly meetings of judges have been instituted,
In short, the District Court does not suffer from [" ] no further steps appear to have been taken to exercise
f e -

the intrusive dukedoms of Assistant Judges or County Clerks. administrative authority. Administration of the District

More supervision and administration is needed to supplant Court has been limited to assembly of case volume and age

™

the present atomized structure of Virtually independent Statistics, maintenance of existing personnel, and arrange-

-
v

r—ua-

circuits, resembling the ancient city-states in the present ment, by the Court Administrator, for court to be held in

ability of each to go its own way. emergency, illness or other absence situations. Only at

By administrative order, the Supreme Court assigned present has planning become a part of District Court facility

the Chief District Judge administrative responsibility improvement. The recent budget submission for the judicial

to (1) examine District Court statistics, inquire into branch submitted through the Court Administrator's office

their causes,‘determine remedies and recommend solutions to outlined the priority of District Court facility improvement

the Chief Justice; (2) recommend to the Court Administrator needs.

the assignment or reassignment of all Judges d ~judicial .
J 9 n J and nonrjudict The Supreme Court has preferred to retain the

personnel to any District Court unit as deemed necessary to

AEENEAEEEENENEERNRE

Court Administrator in his role as Supreme Court Clerk.

"provide for the proper conduct and the expeditious dispatch” ey e .
g Pror i P The highest court thus shares the responsibility with the

of the court's necessary functions; (3) schedule and N ‘
Y 3) : - Chief District Judge and the Administrator for the lack of
preside over meetings of District Judges to be held at - i )
A H cohesion in the District Court systemn.
least quarterly; (4) establish committees when necessary -
to study and recommend improvement in systems, forms and B B

records; (5) investigate or cause to be investigated com-

plaints about District Court operation; and (6) attend to

other administrative matters assigned by the Chief Justice

R |

: (4 V.S.A. §603, Sup. Ct. Admin. Order No. 23). The legisla- i;m
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By administrative order, the Supreme Court should
make clear the need for the Court Administrator to increase

his supervisory and administrative activity in these courts.

Disparate prattices are more prevalent in District
than in Superior Court. Some judges dislike the omnibus
hearings prescribed by V.R.Cr.P. 12: we have spoken with
lawyers who report that insistence on such hearings occurs
only at the peril of alienating the county's stationary
criminal judge; one District Judge we interviewed stated that
he felt the omnibus hearings were a waste of time: clearly
lawyers who sought them in his court were risking loss of
judicial courtesy vital to maintenance of practice in that
locale.

Disintegration of District Court into little principalities
is reflected by the personal loyalty shown individual judges
by the\clerks who serve, in each instance, at judicial
pleasure. As previously mentioned, we have observed situations
where a clerk's fealty to the regular judge of the area
has prevented another judge, specifically assigned to clear
the first judge's calendar, from performing his job. Instead
of acting decisively to resolve this intolerable situation,
the Supreme Court and Court Administrator have instead
transferred the added judge to another location.

Rotating the present District Judges, as the recommended
plan provides, will permit the court's non-judicial personnel
to serve the system rather than one judge. Meanwhile the

judges will not stagnate in a single location.
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The need for stationary judicial authority to preside
over emergency arraignments, juvenile hearings or warrant
issuances can be met by establishing a group of judicial
officers or magistrates to whom these duties would be
assigned, along with regular authority over traffic and
small claims matters. In addition, the court schedule and
locations of judges can be known at all times by locgl court
and police personnel so that the judges can bellocated when
needed.

District Court Caseload

District Court cases are so numerous as to render analysis
difficult because of the immediate large impact any influencing
factor exercises on the total number of cases. It should be
recognized that filings of new cases almost doubled from 1970
to 1973, an increase of 34,309 matters (Table 8). Dispositiorns
more than doubled, however, so backlog is only about 3000
cases higher than it was three years previousi

The most important question to be answeréd is how much
more the District Court can absorb. While traffic cases, which
affect the clerical staff more than the judges, increased
(Table 13), criminal caselcad fell (the criminal figures'
(Table 10) are confusing because traffic was formerly included).
Civil caseload (Table 1l1) has remained steady, largely because
most of the civil dispositions are voluntary, since the court
does not give high priority to civil matters. Juvenile cases,

requiring large time investment, have increased (Table 12).
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Small claims, which gets little attention and less result (see
Table 14 and Chapter IX) have stagnated. District Court jury trials
(Tabie 15) have escalated 40 perce;t from 1970 to 1973, while
court trials surged to five times their 1970 ievel.

The most egregious delay in the Vermont courts occurs
with respect to District Court civil cases (Table 16), although
the lag was reduced by the end of 1973. At that time 16.9
percent of civil cases were over three years old (at the end
of 1971, 22.3 percent of civil cases were more than three
yvears old.) An examination of the District Court caseload
apportioned among the counties indicates that caseloads vary
significantly in the counties (Table 17). Clearly, all

judges do not face the same workload.
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TABLE 8

TOTAL DISTRICT COURT CASELOAD

---Change In---
Year Filings Dispositions Backlog Filings Dispositions Backlog
1970 38,153 33,857 17,339 ——— - -
1971 46,846 45,198 17,960 8,963 11,341 621
1972 62,842 60,749 20,054 15,996 15,551 2,094
1973 72,192 71,720 20,572 9,350 , 10,971 518
—
i .
— 50,000
- - =
1970 1971 1972 1973
LEGEND
= Filings
seeseee Dispositions
=== Backlog
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TABLE 9 [ ] TABLE 10
TOTAL DISTRICT COURT CASELOAD WITHOUT TRAFFIC . : DISTRICT COURT CRIMINAL CASELOAD
(Traffic was not identified separately until 1972) {i :}
~--—Change In---
---Change In--- - - Year Filings Dispositions Backlog Filings Dispositions Backlog
Year Filings Dispositions Backlog Filings Dispositions Backlo ir
E 2 = 4. - 1970 28,802 27,205 3,868 ——- -—- -—-
1972 47,524 46, _— —— ——
6,107 19,108 - - 1971 34,302 34,340 3,960 5,500 7,135 92
1 L
273 34,473 24,706 18,921 (13,051)  (11.,401) (187) * 1972 31,980 32,636 3,577 (2,322)  (1,977) (383)
1973 17,364 17,895 3,046 (14,616) (14,468) (531)
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Year

1970
1971
1972

1973

LEGEND

TABLE 11

DISTRICT COURT CIVIL CASES

=== Filings

ssesses Dispositions

—---= Backlog

--=Change In---

Filings Dispositions Backlog Filings Dispositions Backlog
4,034 2,718 6,705 -— ——— -
3,762 786 6,682 (272) (1,932) (23)
3,501 3,768 6,415 261 2,982 (267)
3,641 4,475 5,573 140 707 (842)

e O
5,000
0
1970 1971 1972 1973
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TABLE 12
DISTRICT COURT JUVENILE CASES

---Change In---

Year Filings Dispositions Backlog Filings Dispositions Backlog
1970 819 712 270 - - -
1971 862 897 235 43 185 (35)
1972 909 930 214 47 30 (21)
1973 967 918 263 58 (12) 49

1000
500
F'-—.._-r_-___h_—-———
- 0
1970 1971 1972 1973

" LEGEND
=== Filings
*+ ¢ Dispositions

= == Backlog
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Year
1972
1973
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TABLE 13

S SRR

LY

DISTRICT COURT TRAFFIC CASES
(Not compiled separately until 1972)

~-—-Change In---
Dispositions Backlog

Filings Dispositions Backlog Filings
15,318 14,372 946 -
37,719 37,014 1,651 22,401 22,6
A [ ;/;) 40,000
, - 30,000
y/f 20,000
10,000
f ‘
» i - -0
1970 1971 1972 1973
LECGEND

e Filings
*evees Dispositions

~ewss Backlog
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TABLE 14

DISTRICT COURT SMALL CLAIMS CASES
--~Change In---

Year Filings Dispositions Backlog Filings Dispositions Backlog
1970%* 4,185 3,111 5,611 - - ———
1971 7,541 5,963 6,042 3,356 2,852 431
1972 10,701 9,098 7,645 3,160 3,135 1,603
1973 11,926 10,919 8,726 1,225 1,821 1,081

* 1970 figures incom
circuit omitted.

LEGEND
emam Filings
Dispositions

9 see o0

~e= Backlog

t

plete. All cases filed over 5 years and from one

b

10,000

N\

-7 5,000

> P
/ .'..
r"
;

e .0
1970 1971 1972 1973
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AGE OF DISTRICT COURT CRIMINAL AND CIVIL CASES
1971 and 1973

Number
Pending at
End of Year

1 AR R B
i b 5 : i E
-
] i . i § 1 §

Date
December 31, 1973
Felony
Misdemeandr
Civil
TOTAL
'
)—-J
3 December 31, 1971
]

Felony
Misdemeanor
Civil

TOTAL

659
2387
5573

8619

619
3341
6682

10642

009

000T

TABLE 14

€L6T
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(1)
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1 to 11/2

Under 6 Under 1 11/2 to 2
Months Year Years Years
504 94 16 29
1588 439 182 48
1418 1129 755 725
3510 1662 953 802
388 83 91 30
2090 628 381 155
1388 1179 1013 812
3866 1890 1503 997

2 to
3 3 Years
Years or Over
4 12
82 48
606 940
692 1000
24 3
78 9
801 1489
903 1501




Counties

Chittenden

Rutland
Washington
Windsor
Windham
Franklin
Bennington
Addison
Caledonia
Orleans
Orange
Lamoille
Grand Isle

(Waterbury)

TOTAL

(without
Waterbury)

TABLE 17

1973 District Court Caselcad
By Counties
(Excluding Traffic)

Filings

5,806

4,050
3,407
4,114
4,215
2,664
1,821
1,778
1,833
1,735

821
1,469

192

127

34,032

(-127)
33,905

-108-

Dispositions

5,941

3,786
1,407
4,240

4,362

1,601
1,776
1,162
2,129
1,518
1,240

171

102

31,814

31,712

3,147

3,605
3,033
1,849
1,002
1,256
653
386
1,881
455
292
1,117
65

25

18,766

18,741
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C. bperation of the New Superior Court

1. Presiding Judges. The Presiding Judge of each of

the three regions should be selected on the basis of adminis-
trative ability, rather than seniority, by the Chief Juseice
of the Supreme Court in his capacity as administrative head of
the judicial branch. While the judges assigned to each region
should meet on a regular schedule to consider ana resolve
problems facing the court and to set policy for its operation,
the Presiding Judge of each region should exercise

administrative judicial authority in that region.

2. Judicial Assignment. All trial judges should be

assigned to the three respective regions by the Chief Justice
of the Supreme Court, acting with the advice of and consulta-

tion with the Presiding Judges and the Court Administrator.

The Presiding Judges should then each assign the judges
of their respective regions to the districts and subject
jurisdictions as needed.

Assignment of judges'should be based on a state
calendar prepared annually by the Office of the Court
Administrator in consultation with the judges. The state
calendar will estimate, based on past experience and
statistical data, for how long and in what locations trial
judges will be needed to hear cases in the civil, criminal,
and family jurisdictional areas of the court.

The state calendar should specify dates for court
sessions throughout the state. Design of the calendar will

take into account the goal of scheduling, to the extent

-109-




possible, jury and court sessions, respectively, or civil

and criminal sessions, respectively, in adjacent districts

to minimize attorney conflicts. Actual conflicts in an
attorney's schedule should be resolved by the Presiding

Judge, or if two regions are involved, by the two Presiding
Judges concerned; all resolutions of conflicts should be

made according to guidelines to be prepared by the Supreme Court
in consultation with the Judicial Council.

The Presiding Judges should also prepare a schedule of
all judicial vacations, educational and professional program
attendance, regional judicial conferences, and other inter-
ruptions in the calendar. The schedule should be submitted
to the judges of the region for approval and should be
consistent with statewide guidelines.

3. Dockets and Calendaring. Every case filed will

be assigned to the civil, criminal or family docket by the
combined clerk's office in'each district. The Presiding
Judges and the Court Administrator will receive frequent
reports of the size and status of dockets’ in each district.
Based on these reports, the Presiding Judge can adjust
judicial assignments or reassign judges as needed. Receipt
of the state calendar from the Court Administrator's
office will permit the clerks in each district to prépare
their session calendars for each docket.

Assignment of judges to each district will depend on
the size of the dockets at each location. It will be
possible for one judge to be assigned to a smaller district

where by his continuous presence he will be able to deal with
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all business: civil, criminal and family - in week-length
calendars for each area. In‘larger districts, individual
judges will be assigned to the respective dockets. Facilities
should eventually be capable of housing enough judges in the
two largest cities of the state so that three judges or more
will be able to be assigned to deal with the three dockets
individually or larger caseloads in any one area.

The gradual development of this process will eventually
spell the demise of the term system, while the courts will
retain the advantages of judicial irotation. The ferm system
is disappearing throughout the United States. Its abolition
is long overdue in most places: ii: can only function
efficiently "when all or almost all cases filed in the
period previous to the beginning of a term can be resolved
during that term. Once this pattern is broken, it is
difficult to re-establish ecuilibrium and an excessive

backlcg regins to develop."7

The most: serious drawback %
of court terms in the absence of administration between terms

when no judge is cn the scene. Attorneys are‘under no pressure

to show progress in moving cases to conclusion. Motions requiring
immediate hearing are forced to await the sudden appearance of

a judge or the next regular term. The clerical étaff is.altern;
ately overburdened and underutilized.

4. Personnel. The unification of the state's trial

courts will require the offices of the County Clerk and

District Court Clerk in each district to be combined. The

7Institute of Judicial Administration, The Supreme Judicial
Court and the Superior Court of the State of Maine (N.Y.: Jan.
1971) at 14.
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new office will perform clerical functions for each new
judicial district and maintain all dockets, calendars and
records. As previously discussed, uniting these offices

will permit clerical employees to be assigned specialized
duties--calendaring, recordkeeping, courtroom work, communica-

tions--and will result, given proper administration, in

greater uniformity of form and practice throughout the state's

courts,

At present the County Clerks (who serve as clerks of
the Superior Court in each county) are appointed by the
Assistant Judges of each county (24 V.S.A. §171). The
District Court Clerks are appointed by the Court Administra-
tor with the advice of the District Judges in each circuit

(4 V.S.A. §691). Neither of these selection methods is

satisfactory. The County Clerks have been forced to serve
the Assistant Judges, who are tangential officials in the
system. The District Couft Clerks have in practice been
chosen by each of the District Jﬁdges and the problems

arising from this one-to-one loyalty have been noted earlier.

We therefore recommend that the new District Clerks for each

region be appointed by the Court Administrator with the approval
of the Presiding Judge of the respective region. In this way,
the Administrator will be able to act after evaluating the
qualifications of candidates while the Présiding Judge will

have the interests of all the judges and non-judicial employees

of the region in mind when he approves the appointments.
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§691).

Court reporters are curreptly appointed in Superior
Court by the presiding Superior Judge at each term (4 V.S.A.
§721) and in District Court by the Court Administrator with
the advice of the District Judge for the circuit (4 V.S.A.

They should be designated by the Court Administrator

with the approval of the regional Presiding Judge, with
both steps governed by standards approved by the Supreme

Court. Court officers, now designated by the sheriff in all

courts (32 V.S.A. §§808, 1592; 4 V.S.A. §446) shouild be
appointed by the Presiding Judge according to standards
developed by the Court Administrator. Other non-judicial

employees should be appointed by the Couft Administrator with

the c