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FOREWORD 
Some form of pre-trial screening is practiced in man) prosecutors' offices, gener

ally for the purpose of weeding out legally insufficient cases before they enter the 
criminal justice process and create unnecessary work. Pre-trial screening can also 
be a vehicle for articulating and carrying out prosecutorial policy. As this study found, 
however, the screening process is only rarely used for this important function. 

The report suggests that pre-trial screening and charging procedures must be 
set clearly within a policy context. The prosecutor should decide and articulate his 
objectives, for office policy profoundly affects case dispositions, and these in turn 
affect the courts, corrcctions, ane! the community. 

Four distinct policies, identiflecl by a pre\'ious Ins' 'tute-sponsored survey of 
pre-trial screening projects, are examined to sho\\' how they affect the use of such 
strategies as di\'ersion, discover)', and plea bargaining. 

l.,,[ost important, the report demonstrates that the performance of a prosecutor's 
office cannot be accurately assessed until the policy-and hence the goals-are under
stood. The need now is for quantitati\'c tools and procedures to meaSUff how closely 
case dispositions match the policy goals. 

GERALD 1vI. CAPLAN, 

D irectot, National Institute of Law 
En.forcement and Criminal Justice, 

v 
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GOT A MOMENT? 

We'd like to know what you think of this Prescriptive Package. 

'i'he last page of this publicati(ln is a questionnaire. 

Will you take u few moments to complete it? The postage is prepaid. 

Your answers will help I.IS provide you with more useful Prescriptive 
Packages. 



PREFACE 
Pretrial screening has been acclaimed as an operating program that provides 

great economies to the prosecutor and other agencies in the criminal justice system. 
Various rules, regulations, standards and procedures have been promulgated to 
implement screening. Each type carries a common appeal for uniformity and con
sistency in making charging decisions-even though tools and procedures to support 
the effort are not adequate. 

This prescriptive package, unlike previous reports, does not attempt to prescribe 
procedures and operations for a prosecutor to follow in setting up a pretrial screening 
unit or to itemize the elements that should be considered in the charging decision. 
Rather, it examines charging from a policy perspective. It will show that initial 
charging decisions have a direct impact on the operations of the office; that charging 
decisions are made with reference to office policy; and that office policy profoundly 
affects the ways in which ca~es are disposed. Four policy types were identified through 
on-site visits to prosecutors' offices. They are examined here to show how the use of 
such strategies as diversion, discO\'ery and plea bargaining differ according to the 
policy and how resources in the office can be rationally distributed. Most importantly, 
this report shows that the performance of the prosecutor's office cannot be judged 
until we know what it hopes to achieve. 

The prescriptive package is designed for ~he prosecutor in his role as ch;ef policy 
maker in the office as well as for the recipients of his delegated authority: the first 
assistant, chief of criminal trials and the head of intake. The purpose of the package 
is to sensitize them to the issues im'oh'ed, the effect of charging decisions and the 
requirements for uniformity and consistency in decisionmaking. By vie\l'ing the 
charging decision from a policy perspecti\'e as the first determination in a prosecutorial 
c1ecisionmaking process, \l'e hope to add a new dimension to the importance of pretrial 
screening. 

This work is based generally on the cumulative knowledge and experience gained 
by the author as Executi\'e Director of the National Center for Prosecution I\fanage
ment. It is a direct result of a Phase I Evaluation of Pretrial Screening conducted by 
the author for LEAA at the Bureau of Social Science Research. The results of this 
study were summarized in a series of Phase I reports. They have been expanded and 
detailed into this prescriptive package. Howe\'er, this package does not represent the 
final examm:1.tior: of the issues, procedures and practices in pretrial screening. In fact, 
it points up the critical need for further information and the \'erification of some of the 
conclusions presented here. As such, this prescriptive package represents the current 
state of our knowledge. Hopefully, it will be succeeded by many more packages as we 
improve and expand our research and information. 

I would like to express my gratitude to some of the people who made this report 
possible. The professional staff of LEA A's National Institute of Law Enforcement and 
Criminal Justice provided immeasurable help and encouragement. Special thanks 
belong to Carolyn Burstein, my project monitor, who established a level of excellence 
that was sometimes difficult to meet. Also 1111' gratitude is extended to Dr. Richard 
Barnes, Cheryl Martorana and Carla Kane. This type of \l'ork cannot be performed 
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in a vacuum. It was fortunate that the Bureau of Social Science Research, under the 
direction of Robert T. Bowel', provided an excellent environment for this activity. 
Thanks must be given for the conversations and support of Gene Petersor., Lynn 
Curtis, Neil Bomberg and Mike Crotty, to name a few among many BSSR staff 
members, and to Sandra Carnegie, the project secretary, fOl' supporting the entire 
effort and being as indispensable as always. Finally, my special thanks and apprecia
tion are extended to the members of our advisory board, who contributed with such 
distinction to the scope and meaning of the Phase I effort, and to the prosecutors 
themselves, who took time from their crowded schedules to work with us, freeing 
their staff and space. Without their enthusiasm and participation, this report could 
not exist. Advisory board members and the participating prosecutors' offices are 
listed on the following pages. 

I will welcome your comments and opinions and hope that this report will be 
of some assistance to prosecutors throughout the United States. 

JOAN E. JACOBY, 

Adjunct Research Associate, 
Bureau of Social Science Research, 

Washington, D.C. 
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CHAPTER I. PRETRIAL SCREENING-BACKGROUND AND ISSUES 

A. Introduction 

The potential power and significance of the role 
of the American local prosecutor is derived from his 
many areas of activity. As an official of the state, up
holding the laws and constitution of the state, he is 
responsible for recommcnding legislati\'e improve
ments. As an interpreter of the law by using discre
tionaty power he influences the quality of criminal 
justice. Finally, as a locally elected official, he is pro
vided with an independent source of power that sup
ports a role of policy maker, influencing the very fabric 
of the social and economic systems in his community. 

The wide discretionary power utilized in these prose
cutorial activities including the ability to determine 
whether or not to initiate criminal proceedings and 
once underway, to change the penalties from what the 
law might otherwise provide, has subjected the prose
cutor to criticism and surrounded the function with 
controversy. Probably the most pervasive criticism has 
been a lack of outside review or external control over 
the decision-making function and a concern over 
inconsistencies in the charging decisions. These issues 
are important ones. They have been discussed from a 
variety of perspectives 1 and will be also in this report. 

Before attempting to respond to the issues surround
ing discretionary power and the charging authority of 
the prosecutor, we need first an understanding of the 
environment within which the prosecutor works, how 
it affects his operations and to a degree, shapes hi.ll 
policy. 

B. Background 

Each prosecutor's office must operate \\'ithin an ex
ternal environment. Before any examination is made 
of the prosecution function, distinction must be made 
between what the prosecutor can be held accountable 
for and what is a response to an environment over 
which he has little or no control. The external environ-

1 For an extensive bibliography on this subject see Prosecu
torial Discretion: The Decision to Charge. An Annotated 
Bibliography. W. Randolph Teslik, National Criminal Justice 
Reference Service, LEAA, October, 1975. 

ment can be described by four major factors 2 that in
fluence both the mandatory and discretionary 
activities of the prosecutor. These are: (1) the char
acteristics of the community or jurisdiction, (2) the 
workload, (3) the judicial system and ('1:) the re
sources available to the office. The prosecutor can do 
little about the geographic, demographic or socio
economic character of the community that he repre
sents. Yet the character of the community bounds, 
constrains and detcrmines the work and to an extent, 
the policy of the prosecutor. From a geographic and 
demographic perspective, the overwhelming majority 
of local prosecutors function in rural communities or 
small towns. According to the NCPM su ~vey 3 761"0 
of all prosecutors represent jurisdictions with popula
tions of less than 100,000. The NAAG·I survey indi
cates that "the median population served by county 
prosecutors is between 20,000 and 30;000 persons and 
that of district attorneys, between 60,000 and 100,000." 
The essentially rural nature of the prosecutor's en
vironment is supported also by the fact that 74% of the 
prosecutors are either performing their duties as "one 
person" offices or with less than four assistants. Based 
on these figures, it can be easily understood that the 
stereotypes formed about the urban prosecutor and his 
em'ironment reflect a minority and do not necessarily 
apply to the majority of rural or small town prosecu" 
tors. The demands for prosecutorial services in a rural 
community cannot be equated with the demands aris
ing from an urban metropolitan area. Similarly, the 
socio-economic characteristics of the community shape 
the work and the policy of the prosecutor. A blue 
collar, working class community expects a different 
law enforcement pattern than an affluent, professional 
or white collar community. 

o For detailed discussion of these iactors see First Annual 
Report of The National Center for Prosecution Manage
ment, Joan E. Jacoby, Washington, D.C., 1973. 

'The results of a 1972 survey conducted by the National 
Center for Prosecution Management and published in the 
First Annual Report. 

'The results of four years of research conducted by the 
National Association of Attorneys General, Committee on the 
Office of Attorney General and publi5hed in The Prosecution 
Function: Local Prosecutors and the Attorne,' General, 1974. 



Other constraints in the prosecutor's environment 
are inherent in the operation of the criminal justice 
system itself. Situated bet\~'een the police and the 
courts in the processing system, the prosecutor has 
little control over the am01lnt and type of work sent 
to his office. State laws and local ordinances define 
crime, and what crimes are to be prosecuted within 
his jurisdiction, The volume of crime in the com
munity directly determines the volume of work in the 
prosecutor's office. E\'en police arrest policies have 
direct bearing on the amount and type of work pre
sented for prosecution. An acti\'e enforcement of 
drug abuse laws in one jurisdiction, for example, will 
produce a \'astly different workload than that result
ing from a policy of limited enforcement. As the 
amount of crime affects the prosecutor's caseload, the 
quality of the law enforcement activity affects the 
workload. Poorly prepared police reports, incomplete 
investigations, lengthy delays in recei\'ing informa
tion, all contribute to additional work in the prose
cutor's office. 

Although a member of the executive branch of 
go\'ernment,5 the prosecutor werks daily within the 
environment of " judicial system established and op
erating independently of his control, but not neces
sarily of his influence. The prosecutor is bound by 
court rules and procedures to which he must adapt. 
Whether these are responses to different t}1Jes of 
docket control, assignment of cases, scheduling of mo
tions and hearings, or even the actual organization 
of the court, e.g.~ the number of judges "sitting crim
inal," under all these conditions, the prosecutor's re
sponses are limited. 

Finally, the prosecutor has limited control over the 
resources m'ailable to his office, Even these may be 
limited to local appropriating policies and priorities, 
the economy or the supply of legal talent. Six out of 
ten offices surveyed in 1972 received 90% or more of 
their funds from the county government. As a locally
funded public official, it is obvious that the prosecutor's 
policies, often dependent on resources, are defined by 
policies and priorities of the appropriating agency, 
usually the county Board of Commissioners, In periods 
of fiscal restraint, not only may innovative programs 
such as victim-witness accommodation units or con
sumer fraud units be shelved, but even the request for 
an electric typewriter be denied to the one person 
prosecutor's office along with a request for partial com-

G Except in Louisiana and Connecticut where the prose
cutor is a member of the judicial branch. 
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pensation for the secretary. Yet crime alone docs not 
necess<lrily represent the sum of the prosecutor's work. 
Other matters compete for his resourccs and tap his dis
cretionary authority. In .1972, 75% of prosecutor ofi1ccs 
represented thcir juriSdiction in ci\'il mattcrs: 93~~ 
handlcd nonsupport cases; 82%, juvcnile matters; 
54%, family and domcstic relations; 75%, consumer 
protection; 79%, el1\'i ronmen tal protection. 

Thus the activities of the prosecutor arc strongly in
fluenced by the external cm'ironmcnt. In fact the re
search conductcd by the National Centf'r for ProscCll
tion :r,'[anagcment has sho\l'n that thc crfcct of thesc 
and other environmental factors is so forceful that they 
must be considered in any study of the activities of the 
prosecutor, This does not mean that similar external 
cnvironments produce similar prosecutorial practices. 
On the contrary, it is our thesis that variations in the 
response to similar environments can be attributed al
most solely to variations in j)l'Osecutorial policy. After 
all the external factors are taken into account, })rose
cutorial j)olic), becomes the single most imj)ol'tant fac
tor to be considered in the examination of the discre
tionar), activities of j)rosecutors. 110reover, a lack of 
polic)" demonstrated by an intentional or even unin
tentional failure to exercise discretionary options, is just 
as important in determining the operations of the office 
and the outcome of pretrial screening as a tightly 
reasoned and broadly publicized policy, 

The chief prosecutor's policy and the strategies used 
to implement it can be identified and measured by 
obsel'\'ing those areas that arc under prosecl1 torial con
trol. The first area, the discretionary power of the 
prosecutor, as first used in the charging process, sets 
the tone, tenor, quality and quantity of cases mO\'ing 
through the criminal justicc system. The prosecutor 
has the option of rejecting a case, accepting a case at <l 

given seriousness le\'c! or divcrting the case to other 
criminal justice systell1s or noncriminal treatment pro
grams. The decisions made at this point indicate the 
prosecutor's ]Jolic)' which, in turn, reflect the character 
of the community and its expectations for law enforce
ment. 

The second area of discretion pertains to the way in 
which both personnel and fiscal resources arc used. 
This significantly affects the type and quality of prose
cution in a jurisdiction. \\lork must be distributed on a 
rati-onal and selective basis, taking into account not 
only the resources of the prosecutor but his priorities 
as well. For example, it is almost universally expected 
that the toughest cases will be assigned to the most 
experienced lawyers, and those cases ranking the high-



I 
t 

est in prosecutorial interest will receive the additional 
support necessary to conclude them satisfactorily. In 
those situations where the operations of an office are 
conducted wi th limited resources (e.g., few experi
enced personnel), it is all the more important that 
policy and priori ties be established to rationally dis
tribute the work and maximize the opportunities [or 
favorable dispositions. 

Finally, the prosecutor's participation in making 
recoillmendations at sentencing must be recognized as 
another means of expressing policy and priorities. This 
post-trial actidty occurs when the prosecutor recom
mends to the judge or the jury what the sentence 
should be. The recommendation is based on the pros
('cutOl'S knowledge of the defendant, his background, 
the seriousness of the offense ancl the risk pl~esented by 
the defendant to the community. Not all prosecutors 
use this po\\'er. In some instances, this is by choice: in 
others, it is precluded by the court, legislation or tradi
tion. 'Vhere sentence recommendation is us.ed, how
ever, it can be considered a3 completing the cycle of 
prosecutorial discretion by ensuring that the sentence 
is properly consistent with the charging decision. 

Even though these three areas under prosecution 
control are often examined separately, they are in fact 
intertwined. This report will focus on the first area 
of the prosecutor's discretionary power, the charging 
or the pretrial screening function,G and will demon
strate that the whole prosecutorial decisionmaking 
process is governed by the initial decision made at this 
point. Because the prosecutor is dependent upon 
sources other than his own department for informa
tion concerning criminal behavior, e.g., police, detec
tives, and bureaus of criminal investigation, it is im
perati\'e that careful case review take place and that 
it be within specific policy guidelines. In this regard, 
the prosecutor \\,ho uses the available information for 
careful and cOllsidered review provides a better service 
to his constituents than does the prosecutor who ab
dicates this authority. 

"Pretrial screeni ng is defined as the process whereby a 
prosecuting attorney examines the facts of a situation pre
sented to him for prosecution, and then exercises his dis
cretion to determine what charging action, if any, should 
be taken. 

The widespread usc and acceptance of the word "screen
ing" to describe the intake, review and charging proces. is 
an unfortunate one since it implies the more negative con
notation of filtering or rejecting rather than reviewing, ex
amining and decisionmaking. With this distinction in mind, 
the word "screening" will be used in this report but in the 
context of its broadest meaning. 

This report is directed to the prosecutor, the first 
assistant and the charging assistants. It reflects the 
present state of our knO\\ ledge about the effect of 
charging decisions on the prosecution process and 
the criminal justice system as well. It will show the 
impact of prosecutorial policy on dispositions, identify 
strategies useful in implementing policy and give ex
amples of types of personnel utilization patterns that 
support the prosecutor's goals. The report is directed to 
the chief prosecutor because it hopes to sensitize him 
to the importance of his policy particularly as it affects 
dispositions, and the criminal justice system, and as it 
reflects the Community's expectations. It also will pro
vide a description of various types of policies that have 
been observed in operation, so that each prosecutor can 
examine them for validity and practicality for their 
individual communities. The first assistant is a valued 
audience. In his hands rests the responsibility for the 
operations of the entire office. As such, the integration 
of the screening function into the entire office, the 
assurance that the prosecutor's goals are being consist
enly followed throughout the entire decisionmaking 
process, and the marshalling of all the prosecutorial 
resources and strategies to accomplish these goals are 
critical responsibilities. At the charging le\'el, the as
sistant in charge and the decisionmakers themselves are 
addressed in this report to point up the need for and 
importance of uniformity, guidelines, review and 

control. 
This report should not be considered the final, dp.

fi niti\'e answer to the issues surrounding the prosecu
tor's discretionary authority, policy or decisionmaking. 
It merely sets the stage f.Jr further work, calling for 
nell' knowledge and examining the implications of this 
knowledge. To move to this stage, however, it is first 
necessary to explore the issues that surround this CO!l

troversial process called "screening." 

C. Issues 

1. Introduction. Pretrial screening is an intake and 
re\·iew procedure, whereby the prosecutor or his assist
ants attempts to determine, based upon information 
o'iven them bv law enforcement agencies, what type of b, ~ 

action should be taken with regard to a particular case. 
The importance of pretrial screening is demonstrated 
b\, the [act that the charrrinrr decision is made to reflect 

.. tJ v 
the prosecutor's judgment of the quality of eddence 
in the case at this stag.e, and his evaluation of the 
probability of completing the prosecution successfully. 
The pretrial screening process attempts to minimize 

3 



capricious decisionmaking by following either explicit 
mles or policy guidelines. 

The basic goal of pretrial screening is to insure uni
f01U1ity of charging that is consistent with prosecutorial 
policy. 'While policy may differ from one office to an
other, the basic needs for consistency and uniformity 
prevail. Since the charging decisions are the first ex
pression of prosecutorial policy, they must be consistent 
with what the chief prosecutor hopes to achieve and 
made uniform by the charging assistants. Arbitrary 
and capricious decisions can be made by assistants if 
the prosecutor's policy is not clearly stated and if means 
are not developed for internal review by those ulti
mately responsible for the decisions reached. Pretrial 
screening is not solely a rejection device. It is the "gate
keeper" for the office. The results of the decisions made 
at screening can be seen throughout the entire prosecu
tive system. By filing or failing to file a charge in a 
particular case or type of cases, the prosecutor signals 
other elements of the criminal justice system of his 
basic orientation and policy. 

To institute pretrial screening as a program re
quires that a policy be established. Once established, 
the policy preferences largely dete1U1ine how the pro
gram will actually operate in terms of the final dis" 
position of the cases in the criminal justice system and 
the dominant routings to those final dispositions. 
They also set the need for insuring a uniform system 
of charging. :Miller, in discussing the charging deci
sion states that the goal of intake and review is "to 
insure uniformity in charging both in its evidenc\~

sufficiency and policy aspects .... " 7 This means 
that unifo1U1ity in charging is based on the success
ful translation of the prosecutor's policy guidelines 
into appropriate c1ecisions for each case reviewed. In 
that sense, uniformity of charging and staff account
ability are dependent upon the prosecutor's policy 
guidelines. 

It can therefore be seen that the principal purposes 
of pretrial screening are not merely to remove from 
the case load those cases that would not meet the test 
of probable cause or to eliminate arbitrary decision
making from the process. It is also the first step in 
the translation of prosecutorial preference to the ulti
mate disposition of a case. To understand the im
portance of this perspective, a review will be per
formed uf the expert knowledge on pretrial screening 
in terms of a set of issues directly affecting the pre-

7 Frank W. Miller, Prosecution: The Decision to Charge a 
Suspect With a Crime (Boston: Little, Brown and Com
pany, 1969), p. 16. 

4 

trial screening process.s The issues cover the follow
ing areas: 

• the definition of sc.reening, 
• an examination of decisionmaking, pro

cedures or operations that determine the way 
pretrial screening functions in an office, and 

• the administrative means by which procedures 
are institutionalized and monitored within the 
office. 

By looking at the issues in terms of this schema one can 
determine the scope of the pretrial screening function 
and assess its influence on the criminal justice system. 

2. Defining pretrial screening. The literature on pre
trial screening is dominated by one theme-procedures 
for reaching charging decisions and the effectiveness 
of pretrial screening for reducing court loads. In part, 
this emphasis seems to have arisen from a failure to 
consider the place of pretrial screening in the broader 
context of thE; prosecutive system and the criminal 
justice system and to explore its relationship with and 
effects on other elements of these systems. It is our be
lief that pretrial screening programs may be better un
derstood by: 

• examining pretrial screening as a process; 
• attempting to describe the stages in that proc

ess; 
• noting the diversity of outcomes permitted by 

pretrial screening; and 
• observing the various effects of pretrial screen

ing on clements of the criminal justice system 
other than simply the relationship between the 
prosecutor's office and the judicial system. 

Pretrial screening is a process which extends over 
time, and operates in conjunction with other elements 
in the criminal justice system, law enforcement agen
cies, judges, and correctional officials, among others. In 
this context it becomes important to examine the de
cisions to charge or not charge, to divert or to refer 
in terms of the effects that decision has on other ele
ments of the system and, conversely, to consider influ
ences other elements of the system are likely to have on 
the charging decision. The definitions of screening 
which appear in the literature are deficient in not 
considering the elements making up the screening func
tion such as the type of information presented to the 

• The discussion presented here is largely based on a re
view of books and articles. Other sources consulted include 
representatives of the American Bar Association, National 
District Attorneys Association, National Association of At
torneys General, legal and social science scholars, and se
lected reports from operating pretrial screening programs. 



prosecutor, the actors involved in the reviewing pro
cedure, the stages of review, and the variety of out
comes which might be expected, that is, many of the 
internal variables which afl'ect the way a system would 
operate and all the cxternal variables which impact 
upon the decisionmaking process. The more limited 
\'iew of pretrial screening which is evident in the liter
ature on prosecution is not necessarily a function of the 
authors' failures to comprehend charging, but a failure 
to comprehend the importance of intake and review as 
a process which functions over time and in relation to 
other processes operating simultancously, e.g., the po
lice, courts and corrections. Examples of this examina
tion of pretrial screening as an isolatcd event are ap
parent in several major sourccs in the literature. 

Kenneth Culp Davis sces discrction, or the means 
used in the decision to charge, as an opportunity to de
termine what charges would be desirable under the 
circumstances after the facts and the law are re\'iewed. 0 

Brian A. Grosman, quoting Roscoe Pound, states 
that discretion is an "au thority conferred by law 
to act in certain conditions or situations in accord
ance with an official's -x· +:- -x- considered judgment 
and conscience.". 10 

Xeither definition or subsequent discussion considers 
thc impact of thc use of discretion on anything other 
than the official making the decision or the fact that 
decisions rcquire inputs from other components in the 
criminal justice system. For example, the quality of 
police reporting, of judicial sentencing, and of prisons' 
abilities to rehabilitate criminals \I-ill affect the prose
cutor's decisions as to \\'hat types of criminal beha\'ior 
to prosecute. In addition, both definitions are inade
quate since neither places limits on the locus of these 
discretionary powers nor yields an unambiguous basis 
for e\'aluations of their use. They also fail to account 
fol' the \'arious \\'ays in which discretion may be used 
and for most of the internal and all of the external vari
ables which affcct the decisionmaking process. 

Lewis R. Katz expands the definition somewhat to 
include consideration of the le\'el of charge to be made, 
as \\'ell as the decision whether to charge or not which 
he says occurs by e\'aluation of the e\,idence in terms of 
the I a\\'. He also notes that, because the facts are often 
not cxact, the prosecutor must use his "judgment" as 

o Kenneth Culp Davis, Di.rcretionary Justice: A Prelimi
nary Inquiry (Chicago: University ot JlIinois Press, 1973), 
p. 25. 

10 Roscoe Pound, "Discretion, Dispensation and Mitigation: 
The problem of the Indiviclual Special Case," 35 New York 
University LillO Review 925 (1960), p. 926, quoted in Gros
man, p. 31. 
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to what charge would be most correet.n This defini
tion, though drawing our attention to problems inher
ent in law enforcement reporting, also fails to provide 
any suggestions on how to carry out the process. 

Frank IV. ::vriller appears to gi\'e the concept of 
charging the most serious consideration. Substantial! y 
agreeing with the above definitions, Miller directs 
his attention to the options in the actual operation of 
the prctriall'eview procedure. He stares, 

Three principal methods might be utilized. -:-:- -;:- «

The most obvious one \\'ould be as complete as pos
sible an examination and evaluation of evidence 
available at the time the charging decision must 
be made. A second would be the establishment 
of intra-office review procedures, and a third the 
development of specialists within the office or 
reliance on specialists in other departmentsY 

In our \'iew, the nIiller definition is important be
cause it reflects se\'C'ral key and fundamental ele
ments in the decisionmaking process. The first is a 
concern with the set of information available to the 
prosecutor or his assistant. For a proper decision to 
be made, the information presented to the prosecutor 
must be complete and accurate; thus the quality of 
the information entering the prosecutor's office will 
clearly impact upon the charging decision. Because 
prosecutors will often have more than one law en
forcement agency reporting to them the method of 
reporting and quality of reports are likely lo \'ar)'. 
Thus it becomes relevant to consider how variations 
in the quality of information by various sources are 
\\'eiglJed by prosecutors. One might ask whether all 
of the information is considered or whether some in
formation is immediately discounted and, if the latter 
is the case, what the bases are on which some data 
sources are given greater credence than others. Look
ing to future activities of the pretrial screening proj
ect, it then becomes important to consider whether 
individual prosecutors systematically discount some 
sources and whether there is implicit agreement 
among prosecutors or classes of prosecutors about 
which sources are less reliable or credible. 

Another area neglected' in most explications of the 
pretrial screening process is that of the degree to which 
policy regarding various aspects of the process has been 
articulated and publicized as appropriate operational 
guidelines for the stafl'. Little attention has been given 

1l Lewis R_ Katz, Justice is the Crime: Pretrial Delay in 

Felony Cases (Cleveland: The Press of Case Western Reserve 
University, 1972) p. 73. 

t!! Miller, p. 16. 
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to the extent to which evaluative standards have been 
developed to allow prosecutors or others to conduct 
administrative reviews. Without these tools it is diffi
cult, if not impossible, to determine whether policy 
objectives arc being obtained and, if not, the location 
and reasons for shortfalls. 

President Ford, in a statement to Congress, noted: 
* * * prosecutors all too often lack efficient sys
tems to monitor the status of the numerous cases 
they handle. If improved management techniques 
could be made available to prosecutors, the likeli
hood of swift and sure punishment would be sub
stantially increased. 's 

The same need for monitoring charging decisions and 
case dispositions is obvious, if the goal of pretrial screen
ing is also to assure uniformity of, and hence account
ability for, charging decisions. 

Finally, the presence of either specialists in a partic
ular area of prosecution, or generally experienced 
assistant prosecutors in the intake and review section 
is likely to insure greater knowledge from which to 
judge the merits of a case. The familiarity of these 
assi~tants with the office is also likely to result in famil
iarit}, with the prosecutor's policy and in turn aid the 
prosecutor in his attempts to carry that policy forward. 

Nonetheless, the inclusion of the above elements still 
does not provide a complete definition. Included should 
be those elements in screening which reflect the policy 
of the office and contribute to the decisionmaking proc
ess. 'Yhat must be included in any definition of screen
ing are notions of policy without which no program 
can function; operations, or the means by which a pro
gram is carried out; and controls, or the technique by 
which the prosecutor is able to insure that his policy 
is being enforced. In addition, in describing a system 
it is necessary to include those aspects of the intake 
and review process which impact upon the rest of the 
criminal justice system. 

The ABA Standards 101 materially extend the basic 
conceptualization of Miller. Like Miller, the ABA 
recognizes that pretrial screening is a process which 
results in placing cases with sufficient evidence to sup
port a conviction before the courts. However, the ABA 
Standards go further by directing attention to the 
charging decision itself in enumerating factors other 
than the weight of the evidence that have a bearing 

13 Remarks of President Gerald R. Ford on Crime in the 
United States Before the U.S. Congress, June 19, 1975. 

!oJ American Bar Association Project on Standards for 
Criminal Justice, Standards Relating to the Prosecution 
Function and the Defense Function (approved draft) (New 
York: American Bar Association, 1971). 
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on pretrial screening decisions. These other considera
tions listed by the ABA include: 

• the prosecutor's reasonable doubt that the ac
cused is in fact guilty; 

• the extent of the harm caused by the ofTense; 
• the disproportion of the authorized punishment 

in relation to the particular offense or the 
offender; 

• possible improper motives for a complainant; 
• prolonged nonenforcement of a statute, with 

community acquiescence; 
• reluctance of the victim to testify; 
• cooperation of the accused in the apprehension 

or conviction of others; and 
• availability and likelihood of prosecution by 

another jurisdiction.15 

The ABA discussion explores variotis stages in mak
ing the decision to charge. But, essentially, it is a fur
ther elaboration of Miller's belief that for proper charg
ing what is needed is a careful and rational review 
of the information available to the prosecutor. Thus, 
while the ABA has provided the prosecutor with a 
frame of reference in which to operate, it and the 
ot.hers still do not provide an adequate model from 
which one might plan a pretrial screening unit, insti
t.ute that unit, and evaluate it. Furthermore, none of 
these descriptions provides an understanding of the 
impact screening might have on the broader criminal 
justice system. 

In examining some of the literature on pretrial 
screening we found that the discussions focused on the 
dynamics of the screening process,lG on the variations in 
application of the concept,17 or on the analysis of ways 
in which pretrial screening options are channeled or 
constrained by other components in the criminal justice 
systelll.18 Yet despite the covering of broad topic areas, 
none of the works sUIveyed presents a comprehensive 
description of the pretrial screening process. The rea
sons for this are that the literature has confined itself 
to a discussion of pretrial screening in ideal terms, with
Ollt . \deration for the reasons that certain events, as 
varl_ ·..ins in pretrial screening programs, take place, 
ancl \\'ithout regard for the multiplicity of both internal 
ancl external events which impact upon any decision
making process. 

Most of the descriptions of pretrial screening have 
attempted to generalize the screening process and to 

1G Ibid., pp. 7-8. 

16 See ibid., Miller and Grosman. 
11 See Grosman and Davis. 
18 See Katz. 
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discuss discretiolliuy elements involved, but none of the 
sources indicated a clear understanding of the dynamics 
of the process, nor offered a concise description of the 
process as it actually operates. Because the orientation 
of the authors emphasizes the outcomes of the pretrial 
screening' procedure, several complex issues inherent 
in intake and review arc avoided. For example, only 
minimal consideration is given to internal and external 
constraints which confront the prosecutor, while ex
amination of the impact of screening on other compo
nents or the criminal justice system is nearly totally 
lacking. However, because of the diversity of pCl'spec
ti\'es used in the descriptions of pretrial screening, the 
writings of the authors surveyed do make a major con
tribu tion toward understanding the system and do pro
vide a valuable point of departure for the elaboration 
of a more comprehensive analytical model. 

Thus, we conclude that any adequate analytical 
model of the pretrial screening process must include 
the following: 

• theoretical notions of discretion and charging 
as evidenced in the Pound and Davis defini
tions; 

• recogni tion of types of decisions that will have 
to be made, by who111 they will be made, how 
they will be made, and based upon what in
formation; 

• awareness of the various roles the prosecutor 
may adopt, (as, for example, an arm of the 
law enforcement agencies, an interpreter of 
the law or determiner of the way in which the 
law should be applied in a gi"en situation, 
and as policymaker for the community) ; 

• internal constraints for those aspects of his 
office over which the prosecutor has control 
(such as resource allocation, and office poli
cies) ; and 

• external constraints of his enviromnent, or 
those aspects of the criminal justice system 
which limit or determine the capacity Il1 

which the prosecutor \ViII function. 

These factors, when properly articulated seem to 
provide the basic elements of a more comprehensive 
analytic model which may also be seen as a "work
ing" definition, while at the same time retaining the 
theoretical insights of previous analysts of pretrial 
screening. 

The remainder of this chapter will attempt to 
elaborate a preliminary analytical model of the pre
trial screening process. The criticisms leveled against 
the authors reviewed above are not meant to detract 

from the value of their work but rather to indicate 
this author's perception of the need for more explicit 
elaboration of the analytic model implicit in their 
works. 

3. Practices affecting jJrctrial screening functions. 
Three: elements affect the outcome of pretrial screen
ing. The first is the decision to charge, second is the 
limitations on the eharging decision, and third is the 
prosecutor's control of and response to the environ
ment. The decision to charge or not charge a defendant 
with commission of a crime is the result of pretrial re
view. The procedures or methods used in that review 
may be limited by such external factors as the quality 
of information, time to charging requirements and 
other discretionary forces. Ho\\" the office responds by 
organizing and establishing procedures determines the 
ways in which control and accountability are insurecl 
for decisions and the impact the charging decision has 
on the rest of the process. While analytically distinct, 
these three elements are intertwined; decisions reflect 
the environment; and office procedures and adminis
tration reflects staffing, ancl so forth. Initially, however, 
we must look at them separately if we are to under
stand the workings of the pretrial screening process. 

a. The decision to charge. The decision to charge or 
not charge a suspec.t with ccmmission of a crinlC, and 
the level of charge mack, represents the weighing of 
information available to the prosecutor against his 
policy. The prosecutor must make his decision based 
on the belief that: 

• the individual is guilty; 
• the prosecution of the case will result in a con

viction; 
• the effurt made to prepare the case will result 

in conviction equal to the effort expended: 
• the influence of public opinion will be in the 

prosecutor's fm"or; 
o the resulting sentence will match the crime, and 
o the jurors are not loathe to convict.I° 

Though the choices available to the prosecutor-

• to charge; 
• not to charge; 
• defer prosecu tion; 
• divert; or 
• return the case to the source of information [or 

[urther investigation-20 

,. American Bar Association Project on Standards for Crim
inal Justice, p. 24. 

,. National Center for Prosecution :Management, The Pros
ccutor's Scrcening Function (Chicago: National District At
torneys Association, 1973), p. 3 .• 
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appear simple and direct, the decision to charge is nei
ther a simple one, nor one which rtands autonomous 
from the rest of the crimi:1fl.1 justice system. The selec
tion of any of the choices available requires the pros
ecutor to be a\\'are of the impact of such decisions on 
the system as a whole. The difficulty inherent in the 
decision to charge is seen in the following statement by 
J\filler: 

Four problem situations are identifiable. In the 
first of them, either the evidence is insufficient to 
convince the prosecutor that the suspect is guilty, 
or to convince him that a jury would think so. In 
all of the other situations, the prosecutor is con
vinced that the suspect is guilty. In the second 
situation, the prosecutor realizes that he cannot 
surmount the preliminary examination, or that the 
case will fail at trial, because the evidence on 
which he bases his conclusion of guilt is not avail
able to him at the preliminary examination or at 
the trial. In this situation .". * .". he will ordinarily 
decline to prosecute * * ,. [thus] the standard for 
determining evidence sufficiency is the probability 
of conviction in addition. to the probability of 

guilt * * *. 
The third problem situation also posits evidence 

available to convince the prosecutor of the sus
pect's guilt. It differs from the second, however, 
in that the prosecutor has no reason to doubt that 
the jury will also believe [in the suspect's guilt]. 
But, in some situations juries, or even judges, will 
not convict. .". * * Ordinarily prosecutors will not 
charge under these circumstances either. 

The final problem situation involves the tradi
tional discretion of the prosecutor. Even though 
he is convinced of the guilt of the suspect * * * a 
prosecutor will decline the charge when he believes 
that prosecution is not in the community's interest. 
* * * In the latter two problem situations, the 
decision not to charge is based on factors unrelated 
to the ability of the prosecutor to convince the 
judge or jury of the fact that the suspect did the 
acts complained of * * * 21 

The charging choices and how they are used are a func
tion of prosecutorial policy, and will, in part, determine 
the effectiveness of the criminal justice system. For this 
reason great attention must be directed toward this 
aspect of prosecution. 

The approach taken by many of the authors discuss
ing pretrial screening has been to view the charging 

'1 Miller, pp. 27-28. 
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decision in legal and professional terms."" Yet the im
portance of accurate charging is not only to provide 
defendants with equ.al protection under the law, but to 
insu.re that a stated /Jolicy is carried out consistently, 
u.niformly and with minimu.m. delay. Very little infor
mation has been provided on how one determines 
whether or not proper decisions are being made by as
sistants based upon the policy of the office. If we are to 
test for the accUl'acy and efficiency of the screening 
process, the charging decision must be examined in 
terms of the final disposition of the case and the prose
cutor's policy. 

If evaluation of the pretrial screening process is to be 
sensitive to the options open to prosecutors in their 
charging decisions as a means of effectively pursuing 
prosecutorial policy, accurate information on each out
come or disposition is needed. To determine the extent 
to which a given prosecutor's pretrial screening pro
gram is operating effectively requires the establishment 
of his goals, whether implicit or explicit. Since a variety 
of outcomes are desirable and "legitimate" depending 
upon the policy being followed, the effectiveness of 
pretrial screening cannot be determined until the pref
erences of the prosecutor are known. 

b. Limitations to charging decisions. The procedural 
policies of a prosecutor's office, in general, and the way 
in which information is reviewed, in particular, will 
affect the ability of the criminal justice system as a 
whole to deal with certain types of criminal behavior. 
If Miller is correct in saying: "It remains tn..;, how
ever, that in the usual case, maximum efforts to scrut
inize each piece of evidence carefully are not made," 23 

then the deeisionmaking and operations processes are 
not being used effectively. For screening to be effective 
the American Bar Associ at.;: on suggests that a clear and 
precise review of a case is required. 24 

In order to properly determine whether a suspect 
should be charged, and at what level, the prosecutor 
must have adequate information available to him. 
Grosman limits his discussion to information provided 
by the police: the facts of the case, and the arrest rec
ord or "rap sheet." 25 J\1il1er includes interviews with 
witnesses, the victim and defendant; and reports frol11 
other criminal justice system components. He notes 
that the information sources generally available to the 
prosecutor when making his decision are the police of-

"See American Bar Association Project on Standards for 
Criminal Justice, and Miller. 

23 Mm,.::, p. 16. 
" Ambrican Bar Association Project on Standards for Crim

inal Justice, p. 27. 
's Grosman, pp. 20-21. 



ficer, the police report or summary of the alleged crime 
and occasionally witnesses, the suspect and the victim. 2G 

The presence of witnesses, the suspect and the victim 
at the time a case is reviewed is largely dependent on 
the prosecutor's preference or on the decision of the 
reporting police officer.27 In some cases, but by no 
means routinely, reports of medical examiners, results 
of polygraph tests, physical evidence either of the crime 
or the condition of the victim are examined by the 
prosecutor. 28 Occasionally, defense attorneys are per
mitted to present arguments about the sufficiency of 
evidence and even to call the prosecutor's attention to 
additional evidence. 2D 

Direct observation of intake procedures indicates 
that review of information in a clear and precise man
ner is not commonly taking place setting a basis for 
inaccurate charging decisions. :Many factors contrib
ute to this failing. In some jurisdictions, the court 
requires the prosecutor or his assistant to charge the 
defendant within one to three days after arrest. This 
time constraint limits access to additional information 
helpful to a proper charging decision. Some offices 
have difficulty obtaining information from the police, 
and even when that information is obtained its ac
curacy may be questioned. Those offices that have the 
apparent ability to re·/ie\" cases carefully before charg
mg generally obtain good information easily, and have 
ample time (ten or more days) in which to make de
cisions. Nonetheless, even those offices receiving less 
complete information and required to charge within 
24 hours could improve their situation by increasing 
stafl' size, improving communications, training with 
the law enforcement agencies supplying the informa
tion or by more effectively allocating resources to the 
intake and review section. 

In addition to the information available and time 
limit requirements, pretrial screening is also affected 
by the usc of discretion elsewhere in the system. Since 
the presence or absence of information to some extent 
implies the cooperation of persons outside the prosecu
tor's office, their power. influence, and related behavior 
become relevant to the operations of the pretrial 
decisionmaking process. The extent to which groups 
outside the prosecutor's office cooperate in providing 
required information will partially determine prosecu
torial policy. To understand why a pretrial screening 
program is operating in a way peculiar to itself, these 
influential sources must be considered since they too 

", Miller, p. 19. 
'7 Grosman, p. 25 and Miller, p. 17. 
,0 Miller, p. 19. 
,. Ibid., p. 16. 

have discretionary powers that are as potent for the 
operation of pretrial screening as the po\\'ers available 
to the prosecutor. Police discretion, for example, can 
severely limit the capacity of the prosecutor to deal 
with certain types of crimes.30 Lewis Katz underscores 
this point when he states: ".Police decisions such as 
deployment of forces and responses to citizen calls will, 
in large part, set the tone for the selection of crimes 
to be prosecuted." 31 In addition, the decisionmaking 
capacity, the training, and the personal attitudes of an 
individual officer will affect the arresting and charging 
decisions made at the arrest stage. 32 The desire to see 
the suspect convicted will influence the policeman's 
decision to arrest, and the report which is sent to the 
prosecutor's office. For example, 

The officer may choose not to arrest because he 
knows the courts are clogged and is aware of ho\l' 
many times he will have to appear in court before 
a particular case is resolved .. \1 though a decision 
to limit the case JJow is not one for the beat officer 
but is more properly one [or the police leadership, 
in conjunction with the prosecutor and the courts, 
the officer may nevertheless set himself up as the 
decisionmaker.33 

Of equal, if not greater importance, is the role of 
the detective in the charging process. Once the police
man has filed his report, the detecti\'e in charge of the 
case "has alniost total discretion as to whether to pro
ceed * * *" 3·1 In theory, when the decision to proceed 
is made, all police involvement ends. Nonetheless, con
cern with the final outcome of the case will continue 
even though the ultimate decision to charge or not 
charge is the prerogative of the prosecutor.35 

Judicial discretion in dealing \\'ith cases may limit the 
prosecutor's ability to gain his desired ends. The desire 
to see criminals prosecuted and com'ie-ted is assumed 
to take priority among prosecutors. However, the pol
icy of the presiding judges may affect the prosecutor's 
ability to control the ultimate disposition of cases. A 
good example of this conflict can be seen when a judge 
accepts a plea to a reduced charge O\'er the prosecu
tor's objection. Additionally, the policy of the proba
tion officer afl'ects tl19 presentence investigation recom
mendations. Finally, the use of discretion by parole 
boards in determining whether or not to release a 

30 Katz, p. 93. 
31 Ibid., p. 93. 
" Ibid., p. 95. 
"" Ibid., pp. 98-99. 
"Katz, p. 103. 
" See Ibid., American Bar Association Project on Standards 

for Criminal Justice, and Miller. 
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prisoner has been criticized as overly arbitrary, calling 
for guidelines to determine what aspects of the crimi
nal's behavior should be judged in order to make a 
proper decision. 36 For example, the ability of a parole 
board to release those prisoners whom they believe to 
have exhibited behavior indicative of rehabilitation 
is absolute. XOl1etheless, the prosecutor l1layfind that 
the rate of rccidivism is vcry high, conclude that in
carceration is not working and seek alternative means 
such as diversion programs to help resolve this conflict. 

Information types, time constraints, and the use of 
discretion outside the office of the prosecutor are ex
ternal factors that affect the operation of pretrial 
screening programs. The adaptation of screening pro
cedures to particular situations is based on not only 
the desires of the prosecutor, but his reaction to what 
is taking place in the rest of the criminal justice sys
tem. The extent to which review is possible, the type 
of review which is institutionalized, and the value of 
that review are, in part, a function of the external 
factors which affect deeisionmaking. 

c. Prosecutorial control and response. The internal 
factors operate in those areas over which the prose
cutor has control and reflect a response to his en
vironment. A primary factor lies in the prosecutor's 
own perception of his role and charging responsibility. 
The dominant perspective of the literature on prose
cutorial behavior is an ethical orientation as to how 
the prosecutor should perceive his role. 37 

The prosecutor ordinarily should prosecute if 
after full investigation he finds that a crime has 
been committed, he can identify the perpetrator, 
and he has evidence which will support a verdict 
of guilty.38 

In making the decision to prosecute, the prose
cutor should give no weight to the personal or 
political advantages 01' disadvantages which 
might be involved ... the prosecutor should not 
be deterred from prosecution by the fact that his 
jurisdiction's juries have tended to acquit for a 
given type of crime. * * * The prosecutor 
should not bring or seek charges greater in num-

3Q Peter B. Hoffman and Don M. Gottfrcdson, Parole De
dsion Making ("Paroling Policy Guidelines: A Mattcr of 
Equity, Supplemental Report Nine," Davis, California: Na
tional Council on Crime and Delinquency Research Center, 
June, 1973.) 

<l7 American Bar Association Project on Standards for 
Criminal Justice and Miller. 

"" American Bar Association Project on Standards for 
Criminal Justice, p. 93. 
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bel' of degree than he can reasonably sup
port. * * -x. 3D 

An exception to the above position is made by George 
Fraser Cole. 

Only those cases in wliich there is a high prob
ability of conviction will be brought into the 
courtroom. Pro~,ecutors suggested that they had 
the administrative experience and expertise to 
make judgments concel'l1ing the disposition of 
cases .... They expressed the attitude that the 
rules of the system should give them freedom to 
make decisions for the good of the defendant as 
well as for society:1Q 

The contrast in these views is important for the pur
poses of this review because we believe that it is not 
enough to know what the prosecutor should do; we 
wish to know what he wants to do and compare this 
to what he is doing. Though it may be the function 
of the prosecutor to bring those cases before the courts 
which are important, even if not convictable, the pre
sence of an overworked and understaffed criminal jus
tice system makes it apparent that ways must be found 
to make the system more effective. Pretrial screening is 
one of many ways because it gives the prosecutor the 
ad\-antage of substantial review of cases prior to their 
being charged, and allows him the freedom to discard 
those cases which he believes do not serve societal 
interests. 

The apparent conflict between the prescribed or 
ethical view of screening; and the actual process is 
probably due more to the prosecutor's perception of 
his charging responsibility than to the existence of ex
ternal factors. 

An attempt to move pretrial screening from an 
ethical orientation to a practical operational focus can 
be found in The Prosecutor's Screening Fu.nction. 41 

This work outlines certain guidelines on how informa
tion flows shouicl operate, and the types of choices and 
controls which should be institutionalized in order to 
develop an effective screening program. Yet more im
portant than its prescriptive function is its discussion of 
the \-arous areas which must be dealt with for pretrial 
screening to become operational. These areas of con
cern include: 

3. Ibid., p. 34. 
"George Fraser Cole, The Politics of Prosecution: The 

Decision To Charge (Ann Arbor, Michigan: Xerox Univer
sity Microfilms, 1968) p. 158. 

011 National Center for Prosecution Management, Joan E. 
Jacoby, Executive Director, The Prosecutor's Screening Func
tion: Case Evaluation and Control (Chicago: National Dis
trict Attorneys Association, 1973). 
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• physical layout of the screening office; 
• allocation of the workload; 
• control of inputs into the office; 
• screening guidelines to insure the assistant's abil

ity to make decisions in line with the prose
cutor's policy; 

• record keeping; and 
• formal case evaluation techniques for screening. 

In particular, those operational areas of special con
cern to pretrial screening are identified. The distribu
tion of work through the office reflects the allocation 
or priorities to particular functions, thereby demon
strating the importance or lack thereof of intake and 
review. The formal case evaluation techniques em
ployed indicate how well institutionalized a screening 
program is in an office. Finally, the control of input 
indicates the extent to which intake has been limited 
and review refibed. 

By examining the operations process, a topic area not 
discussed in other literature, we have expanded the 
possibility for an accurate evaluation of what takes 
place in a screening program. The importance of the 
operations process is that it permits us to determine 
why certain charging decisions are being made. We 
believe that it is not enough to know wh~t decision is 
being made by the prosecutor when he charges an 
individual with commission of a crime. "Ve must know 
why that decision is being made. By accounting for 
various clements beyond the prosecutor's control, as 
well as those variables under his control, such as work
load allocation and case evaluation techniques. it is 
possible to understand better how certain decisions are 
reached. 

4·. lv! anagement a.'ld administrative jJrocedures. 
Visits to numerous prosecutors' offices demonstrate that 
ideas of manap;ement appear foreign to some prosecu
tors. Explanations of this fact may vary, but certainly 
we may include such reasons as their training and 
lawyer-client relationships. Nonetheless, the institution 
of a formal structure to handle prosecutorial functions 
implies that responsibility for certain tasks must be dele
gated by the prosecutor, and accountability for these 
functions mllst be established within the office. For 
management purposes it is important that tasks be 
delineated so as to inf01111 the employee of the extent 
and limits of his functions, and that accountability for 
the proper rarrying out of the task lies with him. For 
control purposes the prosecutor must know how the 
system operates, how effective a program is, how effec
tive an individual is, a11d what types of data are 
needed to explain or predict program and individual 
effectiveness. 

In order to provide this infot111atioll, certain man
agement procedures must be established \\'hich pen11it 
developing efTectiveneos measures. For example, meth
ods by which to monitor program and incli\'iclual be
havior are necessary. Yet our review of material on 
pretrial screening sheds little kno\\'ledge on measuring 
the efTectiveness of operations. In GrosmanJ 2 we find 
a very limited discussion of administration. He states: 

persons berome objects and products \\'hich must 
be processed through the system. The prosecuting 
system acts as an efTective machine for the pro
duction of convictions and the processing and 
disposition of com'ieted persons into institutions 
set up to deal \\'ith them. The chief aim of the 
system is to control the efficicncy of the process 
and guarantee the continuance of the stream \l'ith
out inordinate delay and complication:J3 

Grosman's analysis of system effectiveness is correct 
and useful, but he has not provided any indication of 
the mechanisms or procedures that \l'ould be necessary 
to evaluate the system's efTecti\·eness. . 

The failure of prosecutor's to institute, or cven be 
concerned \\'ith management procedures is best ex
plained by Cole: 

In seeking to understand some of the administra
tive problems of the prosecutor's office, it will be 
necessary to work outside of existing organiza
tional theory. For this theory has not yet dealt with 
organizations possessing the major characteristics 
of the prosecutor's office: a collegial relationship 
among c1ecisionmakers, ill-defined hirrarchiral 
relations with other agencies, and the influence of 
a professional body:loJ 

Though Colc is wrong in stating that existing or
ganizational theory does not deal with a collegial or
ganization ·15 he docs state correctly that systems analy
sis has not been applied to the prosecutor's office. The 
literature on pretrial screening is devoid of attempts 
to \'iew the prosecutor's office as a prot'essing or de
cisionmaking system handling a flo\\' of work. 

The charging choices available to the prosecutor, 

" Grosman, pp. 67r 68. 
'" Ibid., p. 58. 
" Gole, p. 90. 
ts Sec ]vfax VVCbC.l~, The Theor)' of Social and Economic 

Organization (New york: Thc Frce Prcss of Glencoc, 1947), 
Arthur L. Stinchcornbc, "Formal Organizations," in Sociol
ogJ': An Introduction, Xcii J. Smelser eel. (New York: John 
Wiley anel Sons, Inc., 1967), Wolf V. Hcydebranel, Hos/iita! 
Bureaucracy: A Comparative Stud" of Organl::atiolZs (New 
York: Dunellen Publishing Gompany, 1973), pp. 19-32, and 
Edward Gross, "Universities as Organizations: A Research 
Approach," The American Sociological Revie:v 33: 518-44. 
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those used, and the resultant types of decisions made 
will reflect the policy of the office and the type of role 
the prosecutor will choose to adopt. For choices to be 
made correctl)" or at least to fulfill the expectations 
of the prosecutor, strict rules must be established. The 
effectiveness of these rules in carrying out the prosecu
tor's policy can only be determined if some type of 
monitoring system exists. Despite Cole's assertion that 
traditional models of organization do not hold, an of
fice of adequate size will havc some type of hierarchical 
structure. That structure \l'ill define roles \l'ithin the 
organization. In order to insure that individuals filling 
lhese roles make the correct choices it is necessary to 
institute policy and have feedback mechanisms which 
indicate \l'hat choices have been made. The results of 
those choices are demonstrated by the way a case is 
disposed of at some point after screening. The collegial 
nature of the prosecutor's office does not preclude the 
institution of a monitoring system. Trust in the ability 
of one's assistants to fulfiJl their roles and carry out the 
prosecutor's policy is important, but a prosecutor's 
policy is only as good as the manner in which it is put 
into action. To insure its proper application, an or
ganization must be instituted and that organization 
must be monitored. 

D. Summary 
To examine pretrial screening as a process means to 

see it as a continuum functioning O\'er a specific period 
of time, and impacting upon other prosecutorial func
tions and all other elements of the criminal justice 
system. The decision to charge ancl the management 
ancl operations processes function as a unit \\'ithin the 
prosecutorial process. The literature, on the \l'hole, has 
failed to s(;e these processes \l'orking as a unit because 
the authors have failed to consider the variow. elements 
which constitute pretrial screening. Rather, the litera
ture has viewed pretrial screening in terms of its f-inal 
resu1 t: the decision to charge. The fundamental error 
implicit in this view is the autonomy of a decision. 
Decisions cannot be separated from the review proce
dure established, the information provided by law en
forcement agencies, the eharging policy, and the role 

12 

the prosecutor may adopt. The importance of the inter
action between the variollS elements which go into 
for.rning a pretrial screening program is underscored 
by one school of sodal theory ·Hl which has shown that 
the nature of prior choices enhances or precludes the 
opportuntty to exercise subsequent options. An example 
of this in the c!'iminal justice field might be the decision 
by the prosccutol' not to prosecute or clivert suspects in 
victimless crimes. The impact of this decision would be 
felt at all Im'els of the criminal justice system, from the 
police to the courts. Cole, for example, calls this inter-

t · '" " I 1 I' . I '111 . ae Ion excnange. . n ac ( I tlon t 1ere WI )e an Impact 
upon the office of the prosecutor. The clecision to make 
certain choices, as the diversion of those suspected of 
\'ictimless crimes, will necessitate that certain programs 
he instituted in the prosecutor's office or in the com
munity. The prescnce of diversion programs will ex
pand thc quantity of choices available to the prosecu
tor; the presence of differing charging ehoices among 
prosecutors will rcflect din'eren('cs in policy. 

The lack of discu;;sion about the operations process 
has resulted in a lack of ready criteria for the assess
ment of intake and review. Those who have studied the 
pretrial screening process hm'e failed to sec it as part 
of either the prosecutorial system or the criminal justice 
system. The "esult is, in part, a failure to see pretrial 
screening as part of a continuum rather than as an 
isolated act and as a means to an end, the disposition 
of a case, rather than as a goal in itself. Sereening 
cannot be separated from the larger system of which 
it is part if it is to be evaluated. It is an impl1clt part 
of that system, and must be treated as such. Finally, 
the lack of discussion of management procedures indi
cates that little consideration has been given to the 
crucial question of how to insure that the prosecutor's 
policy is being carried out. 

Further evaluation of pretrial screening must be 
carried out with rrgard to these issues. Chapter II elab
orates on these issues by examining the three major 
factors of perception, policy and choice that affect 
and characterize pretrial screening pl'Or;rnms. 

"The phenomenologists as reprcscnted by Jcan Paul Sartrc 
and Peter Berger. 



CHAPTER II. FACTORS IN PRETRIAL SCREENING: 
PERCEPTION, POLICY AND CHOICE 

A. Introduction 

There are still many prosecutors in the United States 
today who either are not provided with an opportunity 
for reviewing cases before they are filed with the court, 
01' who do not perceive the necessity for doing so. There 
are many others who view pretrial screening as one of 
the most valuable inventions of the twentieth century 
because it eliminates cases not worthy of prosecution, 
thereby reducing the workload (and costs) of the pros
ecutor's office as well as the court. The fact that pretrial 
screening programs have gained such popularity cer
tainly is due to a recognition of these very real benefits 
and economies. Why then, if pretrial screening offers 
such potential value to a prosecutor is it not used by all 
prosecutors? And even where it is used, why are there 
such variations that standards and guidelines for estab
lishing and monitoring such programs are not avail
able? The answer to these two important questions 
lies in understanding what factors support the existence 
of pretrial screening and how the prosecutor's policy 
creates different types of screening programs that, on 
the surface, appear to defy classification. With this 
understanding, a prosecutor can better evaluate his 
circumstances and choose that type of pretrial screen
ing program most suited to his needs. 

B. Factors Affecting the Existence and Char
acter of Pretrial Screening 

There are three major factors that affect the exist
ence and determine the character of pretrial screening 
programs. They are, in ascending order of importance: 

• the degree to which the state constitution, legis
lation, and the local criminal justice system 
provide an opportunity for the pros':!cutor's 
review of the case; 

• the prosecutor's perception of his responsibility 
in charging; 

• the prosecutor's policy with regard to prosecu
tion and the disposition of cases. 

1. Opportunit'Y for case review. The authority of the 
local prosecutor is derived from the state constitution, 

220-227 0 - 76 - 4 

prescribed primarily by statute and implemented within 
a local criminal justice system. As these conditions vary, 
so do they cause variation in providing an opportunity 
for the prosecutor to review the facts of a case before 
it is filed in the court. While an energetic prosecutor 
can adapt 01' adjust to a nonsu pporr::ve environment, 
it is better by far that the environment be supporth'e 
initially. Some state legislatures have recognized this 
need and have passed enabling legislation to support 
the pretrial screening authority of the prosecutor. The 
state of :rvfichigan is an example of this type of environ
ment. Here by statute, eMICH. STAT. ANN. :#:28, 
860, 1967) the approval of the prosecutor is required 
before an arrest warrant may be issued. In contrast, 
\\'here such legislation does not exist, or is not imple
mented, the prevalent practice is the filing of cases by 
the law enforcement agencies directly with the judici
ar)" usually a magistrate or justice of the peace. 'Vhen 
cases are processed under these conditions, little oppor
tunity for prosecutorial review exists until the prelimi
nary hearing or preliminary examination. This is not 
to say that the benefits provided by such a supportive; 
environment will be sufficient to conduct proper pre
trial ~creening. On the contrary, the quality of the 
revie\l' and screening activity is highly dependent upon 
the quality of the police reporting. Thus while the 
opportunity for screening and case review can be pro
vided by a supportive state constitutional and legisla
tive environment, the quality of the review is depend
ent on other factors more local in character. 

The local criminal justice system, especially the law 
enforcement agencies and the courts, also affects the 
degree to which the prosecutor has an oppurtunity to 
review a case before it is filed. Law enforcement prac
tices may differ among the agencies operating within a 
prosecutor's jurisdiction thereby hindering the estab
lishment of a standard case review procedure. In some 
jurisdictions the enforcement agencies may file directly 
with the magistrate who, in turn, informs the prose
cutor of the existence of the filing. In other jurisdic
tions, prosecutorial approval may ue requested on an 
informa.l or occasional basis when the police officer has 
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doubts about the charge or the evidentiary strength of 
the case. Even if standard review procedures could be 
developed, primary consideration has to be given to 
the timing of the police reports, their accuracy and 
adequacy for review and decisionmaking. To the ex
tent that the information is deficient in these areas, 
the quality of pretrial screening is degraded. 

The structure of the court system also has a signifi
cant impact on the prosecutor's opportunity to screen 
and review cases. The least favorable condition for 
screening exists when there are two court systems op
erating within a single, felony judicial jurisdiction. In 
this frame",,:ork, not only is the opportunity for review 
of felony cases delayed, but the system of justice is so 
fragmented that control points and procedures are 
almost impossible to establish. One example of this 
condition can be found in the state of Connecticut. 
The Chief Prosecutor in a Connecticut jurisdiction 
processes misdemeanors, handles probable cause hear
ings for all felonies, may complete prosecution on a 
certain type of felony (Class D) and binds over the 
remaining felonies to the States Attorney for prosecu
tion. From the States Attorney's perspective little 
opportunity for review exists until the case has been 
bound over. The quality of the review performed by 
the Chief Prosecutor's office and the judgments of the 
lower court directly impact on the workload of the 
States Attorney's office, yet present little opportunity 
for control of this decisionmaking process. This is an 
extreme example of the effect that separate process
ing systems (be they prosecutive or judicial) have on 
the pretrial screening function. 

In reality a more common situation exists when a 
single prosecutive system functions between two court 
systems. This occurs generally when a lower (mis
demeanor) court exists with the authority to conduct 
probable cause hearings for bindover to the higher 
(felony) court. Although potentially, cases can be re
viewed at intake in the lower court, this occurs infre
quently. Since the resources of the prosecutor are most 
often limited, the lower court has younger, less experi
enced assistants to handle the misdemeanor cases and 
the probable cause hearings. The screening and review 
function is reserved for those fewer cases which sur
vive the bindover proceeding. Probably the best oppor
tunity for screening and reviewing cases exists when 
one prosecutive system operates with one court system 
as in New Orleans or Baton Rouge. Where this occurs, 
little distinction is made between felonies and mis
demeanors with regard to case review. All are exam
ined; the first decision made is the charging level 
(felony or misdemeanor) and the second is in terms of 
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case assignment. Under this type of system, the maxi
mum opportunity for case review exists and the deci
sions can be controlled and monitored. 

When a bindover is made to a grand jury, under 
some circumstances another opportunity for review is 
created; under others, another processing step is added 
to delay the system. 'Vhile most jurisdictions have a 
grand jury, the extent of its use varies. In most of the 
Eastern states, the common practice is to process all 
felonies and even some indictable misdemeanors 
through a grand jury. Since the use of grand juries 
is derived from the English system of justice, this prac
tice is most prevalent in those states which formed the 
original 13 colonies. Rhode Island, for example, until 
1975 processed all felony cases through the grand jury. 
In fact their first examination by the Assistant At
torneys General was at this processing stage. In 1975, 
Rhode Island made a major change in its felony proc-' 
essing, substituting the use of grand jury to obtain 
indictments with filing by information based on prob
able cause. As one moves westward, the use of grand 
jury indictments to begin felony prosecutions dimin
ishes while the practice of filing by information in
creases. For example, only capital crimes (murder, 
kidnapping, rape) need processing by a grand jury in 
Louisiana. In Des ~vloines, Iowa, the use of the grand 
jury in 1973 was limited to crimes against persons, 
crimes against property being filed by information. In 
the far West, the use of the grand jury is reserved 
almost solely fm' investigations of corruption of public 
officials. Thus, whether a grand jury exists and the 
extent to which it is used to provide an opportunity 
for felony case review has to be taken into considera
tion in the establishment of a pretrial screening 
program. 

While the state constitutional and legislative en
\·ironment may support pretrial screening activity in 
a local prosecutor's office, it is not a primary determi
nant as to whether such activity is performed or even 
how it is performed. This conclusion is most easily veri
fied by a simple observation of the variety of pretrial 
screening programs operating in local prosecutors' 
offices throughout the same state. Of more i.nportance 
in terms of external factors affecting the opportunity 
for case review are the characteristics of the local crimi
nal justice system, particularly the practices of the law 
enforcement agencies and the structure of the courts. 
The external environment presents, in one form or an
other, an opportunity for case review. Whether this 
opportunity is seized by the local prosecutor is highly 
dependent upon his perception of his responsibility in 
this area. 



2. Perce/Jtion of charging responsibility. The most 
important determinant in the e:ltablishment of a pre
trial screening program is the prosecutor's own percep
tion of his charging responsibility. If a prosecutor does 
not perceive that it is his responsibility to reach a 
charging decision, then any discussion of pretrial 
screening is moot. This is not a reductio ad absurdum 
statement. Indeed, there are prosecutors today in the 
United States who, on the one hanel, do not realize 
that they have the discretionary power to refuse to 
charge a case or change the level of the police arrest 
charge, or on the other hand, do not perceive the 
necessity for exercising this discretionary power. 

The former condition, not recognizing that they have 
discretionary power, is most simply corrected by train
ing and education. The latter condition requires some 
explanation because it directly affects the extent and 
types of pretrial screening which exist in great variety 
tocIay. The wide differences in prosecutorial percep
tion of charging responsibility can be most readily 
understood if one thinks of the range of possibilities in 
terms of a continuum. At one end is the prosecutor 
who abdicates the screening responsibility, somewhere 
in the middle is the prosecutor who views his responsi
bility as that of interpreting the law, and at the oth~r 
extreme, is the prosecutor who through his charging 
policy, becomes a policymaker for his community. 

The prosecutors who abdicate their responsibility 
usually do so because of a combination of reasons. In 
one case, the prosecutor views himself as an extension 
of the law enforcement activity, thereby relying upon 
police work and accepting police charges. Sometimes 
this practice exists because of tradition; sometimes it 
reflects the influence of the police. An example of the 
latter could be found in the recent past in Chicago 
(Cook County), Illinois where the police were making 
arrests and presenting the case to the magistrate. The 
prosecutor was permitted to change the charge only 
with police approval. Remnants of a similar police 
oriented system still exist in some areas of Massa
chusetts where in the lower, misdemeanor courts, 
police actually prosecute cases and are called police
prosecutors. Usually, however, prosecutors who view 
themselves as extensions 0/ the law enforcement proc
ess do so not because of police influence but because 
they tend to con/use the distinction between a law 
enforcement officer's decision to arrest based on prob
able cause and the prosecutor's decision to charge 
based on the sufficiency 0/ the evidence.1 

1 Brian A. Brosman, The Prosecutor: An Inquiry into 
the Exercise of Discretion, (Toronto: University of Toronto 
Press, 1969) pp. 20-23. 

A prosecutor can also mlmmlze his charging re
sponsibility if he views himself as an arm of the court. 
Although he is generally a member of the executive 
branch of government/ the prosecutor can often lose 
his separate identity in his daily workings with the 
judiciary. With a judicial perspective, the prosecutor 
tends to rely on court hearings to make such decisions 
as setting the charge or rejecting the case. The most 
prevalent method is to use the probable cause hearing 
to determine evidentiary sufficiency rather than prob
able cause. Another form of dissociation from assum
ing a responsibility for charging occurs in the prose
cutor's use of the grand jury. Here, the prosecutor 
may use the grand jury to reject cases which need to 
be dismissed but have such community sentiment or 
media attention that he is unwilling to accept per
sonal responsibility or the political consequences of 
such an act. 

As the prosecutor recognizes and accepts his re
sponsibility for charging, he moves from the abdica
tion end of the continuum through various levels of 
exercising this responsibility. The first step in the as
sumption of responsibility usually occurs when a prose
cutor allows the charging decision to vary with the cir
cumstances of the case. For example, the liltle old lady 
caught shoplifting $5.00 worth of food may not be 
charged; the youngster picked up jor-riding in a stolen 
car may be released with a warning. On the other 
hand, the drug pusher with a record of assaults and 
robberies would be charged at the highest sustainable 
level. 

\Vhen the prosecutor views his charging responsi
bility as that of interpreting the law, he tends to es
tablish standards and rules for charging. These arc 
usually exceptional in nature and are expressed as 
negatives. For example, he will not prosecute bad 
checks if under a certain amount; shoplifting if the 
merchandise is less than a specified value; marijuana if 
under a specified quantity. Since the charging deci
sions are based on interpretatIOns of the law and can 
be expressed as standards or rules, they require the 
examination of all cases to see if they meet the con
ditions. This creates the first requirement for estab
lishing a screening unit. Because charging deci:;;ions are 
based on a set of rules and stated exceptions, the need 
for monitoring the unifon11 application of these rules 
to the charging decision is established. Finally, since 
the rules are explicit, an evaluation of the impact of 
these decisions is easily made. 

• Exceptions are prosecu tors in the states of Louisiana and 
Connecticut who are part of thfi judicial branch. 
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At the other end of the continuum, the prosecutor 
views his charging responsibility as a tool for making 
policy in a community. He moves away from the mere 
interpretation of the law into the role of policymaker. 
This is possible, because in most jurisdictions the prose
cutor is a locally elected official with an independent 
power base, his constituency. Because of this stat LIS, he 
can gather together the resources of the community to 
change or establish community policy and programs. 
Whether his decisions concern prosecuting pornogra
phy sales, enforcing Sunday blue laws, establishing 
pretrial diversion programs, consumer fraud units or 
environmental protection programs, his role as policy
maker is evident. A practical result of this policy
making role is a screening program that supports and 
reflects his policies and goals. The institution of pre
trial screening in this type of prosecutor's office is ideo
logically most complex. Since the decisions made here 
reflect an expansion of the prosecutor's discretionary 
power into all areas affected by his policy, the need to 
develop screening programs that ensure uniform and 
consistent charging decisions is imperative. The tech
niques to ensure uniformity and consistency cannot 
always be expressed as simple rules. Where decisions 
have to be made in light of poljc)l) the primary purpose 
of the screening program is to ensure that the prosecu
tor's policy is transmitted to those assistants making the 
decisions and that the assistants apply the policy uni
forml)1 in all cases. 

3. Prosecution polic)l. No matter how the prosecutor 
views his charging responsibility or uses his discretion
ary power, he operates with a policy, even if implicit. 
If it is not the one he inherited when he took office, it is 
likely to be the one for which he was elected. Prosecu
torial policy is the primary factor in establishing the 
existence and character of pretrial screening programs. 
To examine the impact of policy, we must identify 
what the prosecutor hopes to do because then its effect 
can be evaluated in terms of what actually happens. 

The first step taken in implementing policy is mak
ing the charging decision. The charging decision must 
be consistent with the prosecutor's policy if the imple
mentation is to have meaning. For example, there is 
little sense in an assistant charging a defendant with 
possession of less than an ounce of marijuana if the 
prosecutor believes that the majority of first offender 
cases, and cases involving minor crimes do not benefit 
from prosecution and the effects of criminal justice 
processing. Similarly, if the office policy is to go forward 
only on strong cases and to minimize plea bargaining, 
an assistant who charges a relatively weak case in an 
attempt to strike a bargain later is placing his actions 
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in direct opposition to the prosecutor's policy. Policy's 
most critical moment occurs at its translation into a 
charging decision. Once this decision is made, the op
tions for handling the case tend to narrow and case 
proces'ing procedures become more predictable as 
the preparation and trial stages are approached. Since 
policy has emerged as the primary and critical factor 
in the operation of pretrial screening programs, an ex
amination needs to be made of the various types of 
policies and how they affect the processing of cases in 
a prosecutor's office. 

C. Four PoHcy Types 

As a result of the recent research in this area," four 
identifiable policy types have been isolated and their 
impact on prosecutorial decisionmaking and case dis
positions examined. The purpose of presenting these 
four policy types in detail now is to show the prosecutor 
the importance of his charging policy as it operates in a 
pretrial screening program and the effect that this 
policy has on the ultimate disposition of cases. Addi
tionaHy, it is hoped that this presentation will demon
strate that policy choices are available to meet specific 
preferences of the prosecutor. 

Prosecutorial policy can be defined as a course of 
action adopted by a prosecutor to perform his function. 
We have seen that there is wide variation in the prose
cutor's perception of his job. Thus it is to be expected 
that there would be a number of policies pursued by 
prosecutors that are derived from these differing 
perceptions. 

Undoubtedly, many other policy types exist in addi
tion to the four discussed here. There is no claim made 
here for exhaustiveness. Nor is the claim made that 
these policies exist in pure form in all prosecutors' 
offices. On the contrary, offices have been observed in 
which one policy is applied at the misdemeanor level 
and quite a different one operates at the felony level. 
The policies are presented here as though they exist in 
a pure fom1. This is done so they can be examined more 
easily, their effect projected without offsetting condi
tions and the range of choices available to the prose
cutor more clearly described. For convenience, the 
policies have been given the shorthand titles of Legal 
Sufficiency, System Efficiency, Defendant Rehabilita
tion and Trial Sufficiency. The reader should feel free 

3 See the publications emanating from the Phase I Evalu
ation of Pretrial Screening Programs conducted by BSSR 
for LEANs National Evaluation Program Grant Number 

75NI-99-0079. 



to uSe whatever tenninology he thinks is more appro
priate if these name tags become confusing. 

Two significant points regarding prosecutorial policy 
should be borne in mind while reading this section: 

• The policy of the prosecutor can produce differ
ent patterns of case disposition. 

• A prosecutor's performance cannot be judged 
unless one knows what his policy is, and what he 
hopes to achieve. 

1. Legal Sufficiency policy. Some jJrosecutors be
lieve that if a case is legally sufficient (namely the 
elements of the case are present), then it is their respon
sibility to charge and prosecute. For example, in a 
breaking and entering case, if there was evidence of 
forcible entry, that is, entry was made without the 
permission of the owner, and the person arrested was 
found to have in his possession items belonging to the 
victim, the case would be accepted for prosecution 
because it was legally sufficient. The elements of the 
case are present. However, what may on the surface 
seem to be a prosecutable crime, may indeed be lost 
because of constitutional questions, for example, 
an illegal search and seizure by the police officer 
in the course of making the arrest. Implementing this 
policy at the charging level requires only an examina
tion of each case for legal defects. If the basis for a 
charge is not legally sufficient, either additional inves
tigation could be ordered or the case would be rejected. 

The legal sufficiency policy is most prevalent in the 
lower, misdemeanor courts. It functions well in an 
assembly-line environment where cases are routinely 
and quickly examined for obvious defects prior to court 
appearance. This is usually the extent of screening 
that a case receives. As a result, the caseload tends to 
increase since rejection rates are low. To counteract 
this increase, the prosecutor relies on the courts to 
dismiss those cases which are weak, while he conducts 
extensive plea negotiations in order to minimize the 
number of cases that either are bound over or might 
be scheduled for trial. Since this policy operates in 
congested courts, all the problems attendant to case 
preparation, victim and witness notifications and sched
uling exists. Under these conditions one does not 
expect a good trial record. While this policy is almost 
routinely applied to cases being processed in lower, 
misdemeanor courts, it is not apt to be used in felony 
prosecutions. Thus, two or more policies may co-exist 
in a single prosecutor's office, one for felonies, and the 
other for misdemeanors. Figure 1 illustrates the dis
position patterns which may be expected to occur when 
the legal sufficiency policy is operating. A more de-

tailed examination of this figure and the subsequent 
ones will be undertaken in the next chapter. 

'FIGURE I.-Legal sU.fjicienC), polic.,v,-expected frequency 
oj dispositions J 

Disposition 
universe 

(Numeric base 
for rates) 

Disposition Frequency 

Oases presented ... Reject for prosecution ... , Low 

Oases accepted ... 

Oases bound over. 

Trials .......... . 

Accept for prosecution ... , High 
Divert-non-OjS ....... , Not 

Refer-other OjS ....... . 
Dismiss at preliminary 

hearing. 
Bound over ........... , . 
Plea to reduced ch2.rge .. . 
Plea as charged ......... . 
No true bill (grand jury 

only). 
Guil ty-trial. .......... . 
Acquittal-trial. ....... . 
Dismissed-trial (insuf-

ficient evidence). 

predictable 
High 
High 

:Minimize 
Maximize 
Low 
High 

Low 
Low 
High 

I Policy: II the elements of the case are present, accept lor prosecution. 

2. System efficiency policy. One of the most fami
liar policies to be found today in large offices can be 
called "system efficiency." This policy aims at the 
speedy and early disposition of cases by any means 
possible. Time to disposition and the place in the court 
process where disposition occurs are measures of suc
cess in addition to favorable dispositions. Under this 
policy, the breaking and entering case cited in the 
preceding policy would be rejected because emphasis 
is placed on screening as a way of minimizing workload 
and the search and seizure problem would have been 
spotted. If there were no search and seizure issue, the 
case would have been accepted, charged as a felony, 
and in all likelihood, the defendant would have plead 
guilty at the committing magistrate hearing to a re
duced charge of unlawful trespassing or larceny (both 
misdemeanors). Thi~ policy usually emerges when the 
court is overloaded, heavily backlogged and the re
sources of the prosecutor extremely limited. 

Under these conditions, emphasis is placed on ex
cellence in the pretrial screening program and re
sourcefulness in the use of a variety of methods for 
early case disposal. Cases will be examined for their 
ability to be plea bargained (hence overcharging may 
occur). Extensive use will be made of community re
sources, other agency resources and diversion programs 
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so that cases are kept out of the criminal justice 
system. The prosecutor himself may be an active 
searcher for additional avenues of case disposition. 
Charges will be broken down for handling in the lower 
courts, if possible, or modified and referred to another 
court with a different jurisdiction (e.g., a county 
court case referred to municipal court). The fullest 
utilization of the court's resources and the prosecutor's 
charging authority will be made to dispose of cases 
as soon as possible. Particular emphasis will be placed 
on the disposal of the case prior to a bindover to the 
higher court or grand jury. If the bindover occurs, 
emphasis will still be placed on plea negotiation. If not 
possible, a good trial record should ensue because of 
the experience of the assistants and the amount of 
review already given to the case. (See Figure 2.) 

FIGURE 2.-~ystem eJ!icienc,Y poli~)l-expected jrequenC)I oj 
dispositions 1 

Disposition 
universe 

(Numeric base 
for rates) 

Cases presen ted ... 

Cases accepted ... 

Cases bound over. 

Trials ...... , .... 

Disposition 

Reject for prosecution .... 

Accept for prosecution .... 

Divert-non-CjS ........ 
Refer-other CjS ........ 
Dismiss at preliminary 

hearing. 
Bound over ............. 
Plea to reduced charge ... 
Plea as charged .......... 
No true bill (grand jury 

only). 
Guilty-trial. ...... , .... 
Acquittal-trial. ......... 
Dismissed-trial (insuf-

ficient evidence). 

Frequency 

Not predict-
able 

Not predict-
able 

Minimize 
Maximize 
Low 

Minimize 
Maximize 
Low 
Not predict-

able 
High 
Low 
Low 

I Polioy: Dispose of oases as quickly as possible, by sny means possible. 

3. Defendant rehabilitation polzcy. A third policy, 
that of rehabilitating the defendant, utilizes some of 
the elements of the early and speedy disposition policy 
but should not be confused with it. In this situation, 
the prosecutor believes that the most effective treat
ment for the majority of defendants who pass through 
his office is not to process them through the criminal 
justice system and more particularly, through the cor
rectional system. He believes that any treatment other 

than this is better for the vast majority of defendants. 
To cite our breaking and entering case again, if the 
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defendant were a first offender or had a drug problem 
and restitution was made to the victim he might very 
well be placed in a pretrial diversion program. If none 
were available, and with the court's concurrence, he 
could receive a sentence of probation without con
viction. The charging and prosecution decision de
pends primarily on the circumstances of the de
fendant and secondarily on the offense which he 
was alleged to have committed. Thus the goal is the 
early diversion of many defendants from the criminal 
justice system coupled with serious prosecution of 
cases allo\\'ed into the system. It is logical to expect 
vigorous prosecution if the defendant's history includes 
prior convictions with no evidence of rehabilitation. 
Offices using this policy tend to rely heavily upon the 
resources in the community as well as in the criminal 
justice system to move eligible defendants out of the 
judicial and correctional systems. Close cooperation 
with the court often ensues particularly in using the 
sentence recommendation power of the prosecutor to 
ensure consistency in the recommended treatment plan 
for the defendant. (See Figure 3.) 

FIGURE 3.-Defendant rehabilitation policy-expected jre
quen~)1 oj dispositions 1 

Disposition 
universe 

(Numeric base 
for rates) 

Cases presented ... 

Cases accepted ... 

Cases bound over. 

Trials., ...... , .. 

Disposition 

Reject for prosecution .... 

Accept for prosecution .... 
Divert-non-CJS ........ 
Refer--other CjS ........ 
Dismiss at preliminary 

hearing. 
Bound over ... , ......... 
Plea to reduced charge ... 

Plea as charged .......... 

No true bill (grand jury 
only). 

Guilty-Trial .... , ...... 
Acquittal-trial .. , .. ' . , . 
Dismissed-trial (insuf-

ficient evidence). 

Frequency 

Not pre-
dictable 

Minimize 
l\faximize 
High 
Low 

High 
Not pre-

dictable 
Not pre-

dictable 
Low. 

High. 
Low 
Low 

I poliey: Divert, since the vast majority of defendants cannot beneOt from 
criminal justice processin::. 

4. Trial sufficiency polic'y. The fourth policy in com
mon use is that of trial sufficiency. This policy stutes 
that a case will be acce/Jted only if the prosecutor is 
willing to have it adjudicated because it is strong 



enough to sustain a conviction. Under these circum
stances, the prosecutor interprets his responsibility very 
stringently but without leniency. If a decision were 
made to charge the defendant in our hypothetical 
breaking and entering case, and again, if the constitu
tional question of the search and seizure were over
come, the defendant would be charged with a felony 
and a conviction expected at this level. Under this 
policy, good police reporting is required since the ini
tial charging stage closes out most options. It also re
quires alternatives to prosecution since not all cases 
will be prosecuted. Most importantly, it requires court 
capacity since each case accepted is expected to go to 
trial. Finally, this policy, as compared to the others, 
mandates the tightest management control in the office 
to ensure that the initial charge is both proper and, 
once made, not modified or changed without approval. 
(See Figure 4.) 

FIGURE 4.-Trial sufficienc» policy-expected frequency of 
dispositions 1 

Disposition 
universe 

(Numeric base 
for rates) 

Disposition Frequency 

Cases presented ... Reject for prosecution .. " High 
Accept for prosecution .. " Low 
Divert-non-CJS. . . . . . .. Not predict

able. 
Refer-other CJS. " ... " Not predict

able 
Cases accepted .. , Dismiss at preliminary Minimize 

hearing. 
Bound over ........... " High 
Plea to reduced charge. " Minimize 
Plea as charged. . . . . . . . .. High 

Cases bound over. No true bill (grand jury Low 
only). 

Trials ........... Guilty-trial. ........... Maximize 
Acquittal-trial ....... " Low 
Dismissed-trial (insuf- tvIinirnize 

ficicnt evidence). 

I Policy: If R cnse is Reeopted [or prosecntion, it will be charged at a lovel 
capable of su.taining a conviction, or a plea to charge. 

D. Summary 
This chapter has presented an examination of the 

factors that affect the establishment and operation of 
a pretrial screening program. Under ideal circum
stances, the state constitutional and legislative en
vironment and case law provide the prosecutor with 
an opportunity to review cases prior to charging, and 
the local criminal justice system is structured and 
operated in a manner that satisfies his priorities. In 
less than ideal circumstances, where the court system 
is fragmented, police reports are not timely, accurate 
or complete, where charging decisions cannot be con
trolled, the prosecutor has to adapt and modify his 
operations so that at least his priority requirements 
are handled. 

Despite the external environment, the major forces 
that shape the existence and character of pretrial 
screening are directly attributable to the prosecutor 
himself. How he views his charging responsibility de
termines whether he, first, needs a screening program 
and, if so, how complex it must be. Once he assumes 
the responsibility for charging, the decisions made 
reflect an anticipated disposition consistent with the 
prosecutor's policy. The direct relationship between 
the charging decisions and the expected outcomes has 
two results; 

• The policy of the prosecutor can produce dif
ferent patterns of caSe dispositions directly af
fecting the courts, corrections and the com
munity. 

• Since case disposition patterns vary according 
to policy, a prosecutor's performance cannot 
be judged unless one knows his policy and 
what he hopes to achieve. 

The four prosecutorial policies examined here point 
up the fact that policy choices are available to a 
prosecutor. Since different policies affect outcomes at 
various stages in the process differently, they can be 
tested both logically and empirically. Before a prose
cutor makes a choice, however, it is necessary to ex
amine the consequences and impact of a choice and 
know what has to be considered in implementing a 
particular policy. 
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CHAPTER III. THE CONSEQUENCES OF POLICY CHOICE 

In the preceding chapter little attention was given 
to providing a detailed discussion of the impact of the 
charging policy on dispositions. This is partly because 
the purpose there was to identify and discuss the dif
ferent types of prosecutorial policies as observed in 
\'arious offices, and partly because the full impact of 
such different types is brought most sharply into focus 
\l'hen the policies are compared with one another. 
In this chapter we will discuss not only the differences 
among the policies but we \l'ill also show how prosecu
tors using difrerent strategies and different categories 
of personnel can ensure the effectiveness of their policy. 
The principles guiding resource allocation and the use 
of various implementing strategies should be applicable 
to other policies operating in the real world even 
though they are not discussed here. 

A. Description of the Charging Policy 
Typology 

Figure 5 presents case disposition patterns which 
logically would be expected to occur if the prosecutor's 
policy is operating in its ideal form. 1 For this compari
son the goals and aims of each policy have been trans
lated into outcomes that should be maximized in terms 
of their particular policy. A glance at the figure shows 
that as the policy changes, so do the maximized or 
minimized dispositions. For example, the legal .suffi
ciency policy, which tends to prosecute cases if the ele
ments are present, results in minimizing the number of 
cases bound over for trial and in maximizing the use of 
plea bargaining as a practical way of disposing of the 
majority of the cases accepted. These goals differ 
significantly [rom those of the defendant rehabilitation 
policy where the aim is to divert as many defendants 
as possible into treatment programs, accepting only 
serious cases for prosecution. Here the goal is to mini
mize the number of defendants accepted for prosecu
tion and to maximize the treatment options for defend-

t These patterns have been logically deduced and should 
be subjected to testing and verification. Also of interest, 
through subsequent testing, will be the degree or extent to 
which policies can operate in an ideal form in a prosecutor's 
office. 
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ants. Clearly, as the policies differ, the dispositions 
which are to be maximized or minimized to meet the 
goals will also differ. 

Once a prosecutor has chosen a course of policy ac
tion, thereby maximizing or minimizing certain disposi
tions, the frequency of occurrence of other disposition 
types follows logically. For example, if the overall policy 
is to speed up the system by reaching dispositions early 
in the process (system efficiency), one kind of disposi
tion which tends to be maximized is "plea to a reduced 
charge." This type of maximization makes a high rate 
of guilty pleas to the original charge very unlikely. 
Where plea bargaining is withheld or minimized (trial 
sufficiency), on the other hand, pleas to the original 
charge become a practical alternative to standing trial 
and tend to occur in a large proportion of cases. Fig
ure 5 shows the patterns of these logical extensions. 
\"'here they can be predicted, the frequency of occur
rence is shown as either high or low.2 

In each of the four policy types, there are some 
dispositional outcomes whose frequency cannot be pre
dicted. Furthermore, dispositions, predictable under 
one kind of policy may very well not be predictable 
under another kind. The reasons for this are essentially 
two: 

• obtaining a particular disposition type is not 
essential to the goals of a given program; 

• the disposition depends on circumstances be-
yond the prosecutor's control. 

As an example of the first condition; the number of 
cases disposed of by pleas (either reduced or reverted 
to the original charge) cannot be predicted for the de
fendant rehabilitation policy. Since the aim of this 
policy is to divert cases from the criminal justice sys-

• No attempt has been made at this point to quantify "high" 
and "low". The state of the art is such that no one even knows 
whether this is possible. With such variation among offices, it 
would be exceedingly difficult to produce numerical standards 
or baselines that would be applicable to all. Thus, for the 
present, each prosecutor will have to collect his own disposition 
information, in his own office, and make his own determina
tion whether the dispositions are occurring according to 
what he thinks is either high or low relative to the appropriate 
base. 



FIGURE 5.-Expected jrequency oj selected dispositions as a junction oj policy 

Disposition 
universe 

(numeric base 
for rates) 

Cases presented ...... . 

Cases accepted ...... . 

Cases bound over .... . 
Trials ......... , " .. . 

KtV 
Goals: 

Dispositions 

1. Reject for prosecution .............. . 
2. Accept for prosecution ............. . 
3. Divert--non-CJS .................. . 
4. Refer-other C]S ................. . 
5. Dismiss at preliminarY' hearing ...... . 
6. Bound over ....................... . 
7. Plea to reduced charge ............. . 
8. Plea as charged ................... . 
9. No true bill (G] only) ............. . 

10. Guilty-trial ..................... . 
11. Acquittal-trial. .................. . 
12. Dismissed-trial (insufficient evi-

dence). 

Expected outcomes: 

Mx-Maximlze this disposition. 
Mn-Minlmize this disposition. 

TI-High frequency. 
L-Low frequency. 
N-Not predictable. 

tern, whether the prosecutor plea bargains with the 
remaining cases is irrelevant to the diversion goal and 
accordingly more a matter of his own preference. 

In some instances, external factors have a bearing 
on dispositional outcomes. For example, the office op
erating with a goal of speed and efficiency will lise 
pretrial screening extensively as a way of ensuring that 
only "worthy" cases are accepted and charged in terms 
of a desired disposition. The emphasis on well-planned 
screening means that the rejection rate cannot be pre
dicted since it will tend to depend more on the quality 
of the work of the police agencies than on the policy 
of the prosecutor. High rejection rates might reflect 
poor police reporting practices; low rejections rates, 
good practices. Until these circumstances are known, 
no prediction of rejection rates can be made. In con
trast, since only a cursory examination for the presence 
of the elements is required for the legal sufficiency 
policy, the rejection rate for this policy can be pre
dicted as low. 

The fact that the rates of some dispositional out
comes are not predictable according to this model 
because they depend on factors other than policy, does 
not necessarily mean that they operate randomly. Once 
the pattern within an individual office has been identi
fied, the prosecutor should expect these disposition 
. rates to be as consistent as the one& that are policy
related. 

Finally, before we offer a detailed discussion of the 
consequences flowing from choosing a particular pol
icy, the use of the adjectives "high" and "low" to 
describe a disposition rate must be put in perspective. 
One cannot simply state that a certain disposition is 
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high or low. It must be high or low in relation to some
thing. The best comparisons are obtained when the 
dispositions are measured as a percent of all dispositions 
that can occur in a particular phase of the prosecuto
rial process. These phases have been broadly grouped 
into the following: 

Intake: All cases presented or brought into the office. 
Processing: All the cases that have been accepted for 

processing. 
Bindover: A special subclassification of processing 

referring to the results of grand jury actions if a grand 
jury is used, or a transfer of a case from a lower to 
higher court following a probable cause hearing. 

Trials: All cases that actually reach a trial stage, or 
a final preparation for trials. 

Dispositions can occur in any of these phases. From 

a policy perspective) it is just as important to know 
where in the process a disposition has occurred as it is 
to know what the disposition is. A plea of guilty ac
cepted at a preliminary hearing has an entirely differ
ent meaning to a prosecutor pursuing a course of swift 
dispositions than a plea 9ffered on the day of trial. A 
dismissal because of insufficient evidence is far more 
acceptable if it occurs at a probable cause hearing than 
if it occurs at a pretrial hearing or in the course of a 
trial. In other words, the policies under consideration 
here must be evaluated not only in terms of types and 
rates of dispositional outcomes, but also in terms of 
where they occur relative to time and processing phase. 
An example of this is illustrated in Figure 5 where 
dismissals are shown to occur at more than one process 
point. 
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Once the timing of a disposition has been estab
lished, the outcome must be measured relative to all 
cases being processed in that phase. In this way, the 
disposition can be judged in relation to all possible dis
positions that could have occurred. The simplest illus
tration of this type of measurement is the rejection rate. 
The true meaning of this rate is obtained when viewed 
as part of the universe of all cases brought to the prose
cutor's office. Of all the cases presented, how many 
were accepted? How many were referred to another 
court or jurisdiction? How many are diverted to treat
ment programs. Finally, how many were rejected? Only 
by comparing the decisions made in relation to all avail
able choices at a particular step in the process can one 
begin to understand what is happening in an office. 
Figure 5 illustrates this principle by relating selected 
dispositions to their respective universes. The disposi
tions selected for use here are not exhaustive. Rather, 
they have been chosen because they appear to be the 
most sensitive indicators of the impact of a prosecutor's 
policy event though further refinement is clearly 
indicated. 

B. Consequences of Policy Choice 

1. DisjJosition patterns and polic'y. It is now time to 
examine, in detail, the consequences of following one 
policy or program as compared to another. With Figure 
5 as our guide, examining any disposition row shows 
that the expected outcomes may change drastically 
according to the policy chosen and may be explained 
in terms of the policy's impact on the prosecution sys
tem. For example, the number of cases dismissed at a 
preliminary hearing or a probable cause hearing is ex
pected to be high under the legal sufficiency policy be
cause prior to this stage, cases receive only a cursory 
review for obvious defects. As a result, other more 
serious defects or problems may not be noticed until this 
later point in the processing is reached.3 On the other 
hand, the expected low dismissal rates for a system effi
ciency or a defendant rehabilitation policy is based on 
the assumption that relatively few weak cases will slip 
through the extensive screening procedures used by 
prosecutors to implement these policies. Under a trial 
sufficiency policy, a dismissal at preliminary hearing 
would be considered disastrous since accepted cases are 
expected to survive and be disposed of by plea or 
conviction. 

3 An alternative argument is that this occurs often not as a 
result of conscious policy choice but because the prosecutor 
believes i~ is the court's task to determine legal sufficiency. 
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Dismissals at the trial stage (although fewer in num
ber than those occurring prior to an actual trial) 
should follow essentially the same pattern. Given the 
environment surrounding prosecution under the legal 
sufficiency policy (assembly-line processing of large 
volumes), it is to be expected that some of the weaker 
cases will slip through the entire process or a break
down in communications will resu It in a high loss rate. 
This is likely to OCcur less frequently under other con
ditions. The system efficiency model will have disposed 
of 1110st cases through plea negotiation, those that do 
reach the trial stage in all likelihood are considered 
"unbargainable" and are carefully prepared. Similarly, 
careful preparation of the remaining cases in the c1e
fendant rehabilitation system should be in order since 
these remaining defendants are considered sufficiently 
deviant to warrant prosecution. vVith a smaller case
load and a policy of vigorous prosecution of the recidi
vist, the cases should be solid a nd the dismissals 
relatively rare! 

Not all dismissals are adverse measures of prosecu
torial perfonnance. Dismissals of other pending cases 
against a defendant may be made after a conviction 
has been obtained in one case, or as a condition of 
plea negotiation. In other instances, the case may be 
dismissed because of circumstances beyond the prose
cutor's control. For example, the arresting officer failed 
to show, the defendant was transferred to a medical 
or health treatment facility, or the complaining witness 
changed his mind and decided not to press charges. 
The dismissals used to evaluate the perfOImance of the 
prosecutor should be confined to those which reflect an 
insufficient case or lack of adequate preparation, rather 
than dismissals beyond his control. Despite the varia
tions in causes for dismissals) a purified dismissal rate 

(that is) one which attributes responsibility to the 
pro per participant in the system) is probably the most 
sensitive of all disjJOsition types in evaluating prosecu
tor performance and the most accurate for a prose
cutor in measuring the effect of the charging policy. 

As a final illustration of the changing disposition 
patterns caused by different charging policies, let us 
examine the expected frequency of cases bound over. 
Bindovers occur when the prosecutor has shown that 
there was probable cause to believe that the defendant 
committed the crime and generally refer to the action 
of binding the defendant over for indictment by grand 

4A special explanation should be made regarding dismissals. 
In some jurisdictions, a nolle prosequi may be used in lieu 
of or in conjunction with dismissals. The distinction is noted 
but for the purposes of this discussion, we are grouping both 
dispositions into the term "dismissaI." 



jury or arraignment on information if the grand jury 
is not used. It usually refers to felony or felony-level 
offenses and hence the more serious cases. Minimizing 
the number of bindovers under a legal sufficiency policy 
is almost a necessity. The office can little afford the 
additional workload this action places on the staff or 
the time required to develop and prepare the case. The 
system efficiency model also aims to reduce the number 
of cases bound over but less for workload reasons than 
for time considerations. If the system is to be speeded 
up, the fewer the processing steps involved and the 
earlier in the system the case gets disposed, the better. 
In contrast, both the defendant rehabilitation and trial 
sufficiency policies should produce high bind over rates. 
This is primarily due to the effect of the intake process. 
The defendant rehabilitation model accepts few de
fendants for prosecution; those who are accepted are 
the "bad guys". Since this model deals with a smaller 
caseload, it can carefully prosecute the defendant con
sidered guilty of more serious offenses. Little pressure 
is exerted by the system to prosecute at a lower level; 
hence bindovers should be high relative to the cases 
accepted. The trial ~ufficiency policy does not neces
sarily operate with a smaller caseload, its volume being 
in proportion to court capacity. Since all cases ac
cepted for prosecution have their seriousness level set 
at intake, those designated as felonies will be processed 
accordingly, one result being a high bindover rate. 

We have examined the rows to show how case dis
positiun rates will vary according to the policy used. 
Now it is time to examine the policies in terms of their 
internal consistency. The reason for this is to help the 
prosecutor making a choice understand what he is 
to expect in terms of disposition and what strategies 
he should use to support implementing his policy 
program. 

2. Internal consistency of policies. The disposition 
pattern of the legal sufficiency policy shows that the 
proportion of cases rejected for prosecution will be 
lo.w because acceptance is contingent only on the 
presence of the elements of the crime. Conversely, the 
acceptance rate will be high. Whether diversion is 
used is not predictable. If such programs are available, 
in all likelihood they will be used to cope with an in
creasing case load ; if not immediately available, no 
attempt will be made to seek them out. To the extent 
possible, many cases will be referred to other criminal 
justice systems, particularly a lower misdemeanor 
cOllrt, city courts or administrative courts. Of those 
cases accepted for prosecution, many will exit at the 
preliminary hearing because they are weak or insuf
ficient. To conserve resources, as few as possible will 

be bound over for grand jury action or for trial. To 
minimize bindovers, plea negotiation will become the 
predominant route to disposition. With plea bargain
ing in effect, the defendant has little incentive to plead 
guilty to the original charge. If a grand jury is avail
able, it will tend to be used as a further screening and 
review mechanism resulting in either amended bills 
of indictment or a relatively high rate of no true bills 
coupled with a recommendation that these cases ·be·· .. ,,""." 
referred back to the lower court for misdemeanor 
prosecution. Finally, for the cases that proceed to trial, 
the conviction rates will be relatively low, reduced by 
a high rate of dismissals. 

The system efficiency policy operates in an atmos
phere where success is measured in ten11S of disposi
tions occurring as soon as possible thereby reducing 
court time and costs. Extensive support is given to the 
intake and review function. However, as previously 
mentioned, the number of cases accepted or rejected 
will depenrl on the quality of the police work. Reducing 
the workload through extensive use of diversion pro
grams is a sought-after goal. Where court systems exist 
which can handle additional cases, they too will be the. 
recipients of as many of these cases as their jurisdiction 
allows. With the extensive screening- performpd at in
take, few cases \l'ill be lost because of dismissals. Most 
cases will be disposed of by a plea bargain prior to or 
at a preliminary hearing, and every effort will be made 
to achieve this outcome. Thus few cases will be bound 
over. Those that do prevail through to a trial level \\'ill 
tend to result in conviction. 

The defendant rehabilitation program focuses pri
marily on the defendant and attempts to place him in 
systems other than the criminal justice one. It is diffi
cult to predict the rejection rate in an office operating 
under this policy, since it depends more on the type of 
crime prevalent in the community and the quality of 
the police work than the prosecutor's policy preference. 
Screening involves two queries in this intake process: 
first, to determine eligibility for diversion and second, 
if that is not possible, to determine at what level to 
charge, or whether the charge can be sustained. The 
goal, of course, is to maximize the treatment of the 
defendant through diversion. As a result, courts of 
another jurisdiction may be used to process the cases 
at a reduced level thereby punishing the defendant, 
but at a reduced level. For defendants accepted for 
prosecution, since their cases have been thoroughly 
reviewed, dismissals at a preliminary hearing should be 
low, and bindovers high. Whether the prosecutor par
ticipates in plea bargaining or whether the defendants 
plea to the original charge is not predictable. This 
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depends on the prosecutor's preference and court ca
pacity. Finally, a high conviction rate should follow 
fer those cases going to trial with few dismissals. 

The trial sufficiency policy looks to the ultimate con
viction of the defendant for the crime with which he 
was charged. As a result, weak cases and cases not able 
to be sustained in a trial situation should be rejected, 
and the number accepted for prosecution should be 
relatively low. It is difficult to predict whether the 
prosecutor will use diversion programs. He may feel 
that they are not relevant to criminal prosecution, or 
he may see them as an alternative to prosecution. In 
either event, their rate of utilization is not predictable 
since such dispositions are independent of the goals of 
this policy. A similar situation holds for the referral of 
cases to lower courts. If improperly submitted to his 
office for prosecution, or if there is a question of juris
diction, he would tend to refer them to the appropriate 
court. Again, this rate would depend on circumstances 
beyond his control. Since the goal of this program is to 
charge properly at intake and to go forward with the 
case to conviction, dismissals at a preliminary hearing 
level are intolerable since they reflect inadequate or 
poor charging decisions. Likewise, pleas to reduced 
charges must be minimized or the intent of the pro
gram is defeated. A high bindover rate can be antici
pated since the cases are solid. With little plea bargain
ing opportunity, pleas to the original charge become 
commonplace. For those cases which reach trial status, 
all efforts are focused on obtaining a conviction and 
minimizing losses through dismissals. 

This examination of the typology showing the im
pact of policy on charging and dispositions provides 
us with a number of benefits. 
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• It demonstrates that there are choices available 
to the prosecutor in terms of what he would 
like to achieve. 

• It shows that although different programs pro
duce different patterns of case dispositions 
once the policy is taken into account, the pat
tern of dispositions is reasonably predictable 
and interpretable in terms of prosecutors striv
ing to maximize desirable outcomes or disposi
tions and minimize undesirable dispositions of 
their cases. 

• It illustrates the dynamics of the prosecutorial 
system, showing that the charging decision is 
not isolated but related to the entire prose
cutor's office response. 

• Finally, and perhaps most importantly, it shows 
that a prosecutor cannot be judged by one 
measure alone (e.g., a dismissal rate, or rejec-

tion rate or by simple comparison to other prose
cutors) but rather that he be judged in terms 
of what he hopes to achieve (his potic'y) and 
how closely case dispositions approximate the 
goal of his policy. 

C. Strategies To Implement Policy 
We have seen that the policy the prosecutor follows 

in performing his duties directly affects the disposition 
of cases. Equally important is the necessity for using 
various strategies to ensure that the policy is being 
implemented and that it is effective. Strategies are 
defined as options available to prosecutors for use in 
obtaining program goals. At least three are immedi
ately obvious because of controversy or publicity: they 
are plea negotiation, discovery and diversion. Exam
ined independent of policy or the conceptual frame
work of decision-making, they are indeed controver
sial processes. For every prosecutor in favor of using 
one of these techniques, another can be found who is 
opposed. When viewed as part of the overall strategy 
to implement a prosecutorial system, however, they 
become rational and logical. This next section will 
examine these three processes to show when they can 
be used to support the prosecutor's program and when 
they are unnecessary or irrelevant. The assumptions 
presented are derived more from logic than experience. 
Clearly, they should be verified. 

1. Plea negotiation. One of the most important strat
egies used by prosecutors in disposing of cases is that of 
plea negotiation or plea bargaining. Its use or prohibi
tion of use is so controversial and has generated such 
heated discussion, that its role as a strategy to imple
ment policy often has been overlooked. The abolition 
of plea bargaining by 1978 was incorporated into the 
National Advisory Commission on Criminal Justice 
Standards and Goals.s This recommendation generated 
so much discussion, controversy and argument that 
the issue dominated all other criminal justice issues 
at the national conference called to promulgate these 
standards. 

Whether a plea to a reduced charge 6 as a result of a 
bargain is an acceptable form of case disposition should 

• National Advisory Commission on Criminal Justice Stand
ards and Goals: Courts Standard 3.1, Abolition of Plea Nego
tiation, p. 46. 

6This is not the only indicator of plea bargaining. Plea 
bargaining can be defined as an acceptance by the defendant 
of an offer by the prosecutor to plead guilty for a considera
tion. In exchange for a plea, other charges against a defendant 
may be dismissed; the case may be referred to a lower court 
for a plea at that level; some diversion programs and even 
some pleas to the original charge can be part of a sentence 
bargain. 

I 



not be argued on its own merits alone. For heuristic 
purposes, the use and value of plea negotiation should 
also be examined in light of its ability to support the 
policy of the office. 

Plea negotiation is a major force in implementing 
both the legal sufficiency and system efficiency policies 
although the reasons therefore difIer. With the briefest 
review and only minimal trial preparation, assistants 
working under a legal sufficiency policy will negotiate 
a plea for a number of reasons: to correct an error in 
charging, to minimize the effort needed for more sub
stantive case preparation, and most importantly, to re
duce the ever-increasing case load. The early and 
speedy disposition goals of the system efficiency policy 
lend themselves naturally to the use of plea negotiation. 
In fact, this becomes the primary disposition vehicle 
because it leads to the fastest and least costly con
clusion of a case. Care must be taken that its value as 
a strategy is not reduced by overcharging. Overcharg
ing may involve either the filing of multiple counts or 
including every conceivable charge on a case. Its use as 
an inducement for a plea of guilty has been forbidden 
by article 350 of the American Law Institute :Model 
Code of Prearraignment Procedures. 

If the preferred goal is to treat the dpfendant by 
means other than criminal justice processing, the use of 
plea negotiation as a supportive strategy is misplaced. 
vVhether the defendants who are processed under such 
a policy are allowed to plea bargain is probably related 
to a preference factor on the part of the prosecutor 
taking into consideration the court capacity. In any 
event, since the primary goals can be obtained without 
plea negotiation, the defendant rehabilitation policy 
does not require the use of this strategy. 

At the other extreme, the prohibition of plea negotia
tion serves as a primary strategy in the trial sufficiency 
policy. On the premise that the original charge is ac
curate, and that a conviction at that level is sought 
barring unforeseen events, plea negotiation has no part 
in this process. As a. matter of fact, under this policy, it 
is necessary to institute the tightest management con
trols to ensure that this strategy is not used. An example 
of this can be found in New Orleans where a plea to a 
reduced charge must be approved by the chief of the 
trial division and one of the three top administrators in 
the office, including the District Attorney himself. 
Where plea bargaining is either used sparingly or pro
hibited outright, it is not only essential that the system 
be tightly controlled to prevent its happening, but also 
that the cooperation of the court be obtained. In De
troit, the prosecutor's "No Reduced Plea" policy works 

only because once the plea discussions have been con
cluded without resolution and the case jacket stamped 
"NRP," the judges honor this decision and will not ac
cept a plea to a reduced charge at the time of triaJ.7 

When viewed as a strategy for achieving a specific 
program's goals, the use or prohibition of plea negotia
tion begins to become understandable. It is an excel
lent strategy to achieve the aims of legal sufficiency 
and system efficiency programs; it is not relevant to 
the tasks of the defendant rehabilitation policy, and it 
is counterproductive to the establishment and imple
mentation of the trial sufficiency program. 

2. Discovery. The implementation of discovery is <:\ 

procedure whereby the prosecutor opens his case file 
to the defense counsel thereby disclosing the eviden
tiary strength of his case. Where discovery does not 
exist, the defense counsel is usually limited to the 
information filed with the court (usually contained in 
the accusatory instrument), and any information that 
he may glean from his client or from witnesses sug
gested by the client. In many instances, when discovery 
is not a practice in the prosel.utor's office, the defense 
counsel may not even see a copy of the arrest report 
until it is entered as evidence, or know in advance the 
witnesses for the state. 

The rationale for the origin and maintenance of 
this practice clearly can be traced to our system of 
justice since it is a natural outgrowth of the ad vcr
sarial process. Yet with t(\cby's problems of increasing 
workload and with the expanding acceptance of alter
native approaches to prosecution, arguments in favor 
of disco\'ery become more persuasive. It is still subject 
to controversy, however, and no single standard has 
yet been developed. Grosman S in his book The 
Prosecu.tor in the context of examining the Canadian 
version of justice, presents an excellent discussion on 
the need for and the merits of implementing discovery. 

The most commonly expressed opposition to the use 
of discovelY is based on the prosecutor's fear that by 
exposing his case to defense scrutiny he may jeopardize 
his chances of winning. Indeed, this fear may be well 

; While the purist might argue that there would be no neces
sity for plea bargaiping if adequate court capacity were 
available, the realist would note that even under the calm 
conditions of a small town in a rural area, plea negotiation 
occurs-sometimes to force an informal diversion program 
("if you keep out of trouble and don't come back again, I'll 
let you plead to a reduced charge"), sometimes as a rehabilita
tive device, and sometimes as a form of charity by not sub
jecting the defendant to further public embarrassment. 

sOp. cit., Grosman. 
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justified if the cases accepted for prosecution are weak 
or have defects which may be revealed upon examina
tion by the defense. The extent to which this fear is a 
response to the quality of the law enforcement activity 
(producing less weH-made cases) or a result of the 
prosecutor's perception of his role in the adversar)1 
system has to be determined before a clear understand
ing of the reasons for opposition can be reached. While 
still to be verified, it seems entirely logical that the 
prosecutor operating with a policy of legal sufficiency 
(cursory review) would tend to be opposed to the im
plementation of discovery since his uncertainty about 
the evidentiary strength of his case should foster the 
need for secrecy. Under these circumstances, plea 
negotiation without discovery is like a poker game. 

"'here discovery is implemented as a strategy it~ 
results can be remarkable. Discovery changes the !lame 
of the plea bargaining game from poker to chess. With 
both sides of the ad\'ersary system acquainted with the 
facts and Et.rength of the case" a far more rational 
determination can be made with regard to disposition. 
It has been observed in those offices where discovery 
is practiced, such as the Bronx and Kansas City, that 
pleas to the original charge increased and that plens 
to reduced charges are raised to a higher level of seri
ousness of offense (in other words, the reduction is not 
as great). The importance of using discovery to assist 
with plea dispositions clearly indicates its use in the 
system efficiency model. Discovery becomes a critical 
strategy in speeding up the system and reducing 
workload. 

Discovery need not be used solely to support plea 
negotiation. In fact, its value as a strategy transcends 
this single task. Discovery is a valuable technique for 
the prosecutor concerned with defendant rehabilita
tion. It is far easier to arrive at a treatment solution 
for the defendant if the defense, prosecution, court and 
as many other persons as necessary to make this de
termination are involved. Discovery as a communica
tion vehicle establishes a foundation for better decision
making resulting in better treatment decisions. As a 
further example of the usefulness of discovety inde
pendent of its benefits to plea bargaining, one need 
only look at the trial sufficiency model. Since the cases 
accepted for prosecution are only those deemed suf
ficient and capable of sustaining conviction, a prosecu
tor operating in this environment is well advised to use 
discovery as a strategy to achieve the conviction goal 
or a plea to the original charge. 

Although the National Advisory Commission ad
dressed itself to the implementation of discovery and 
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the safeguards surrounding 0 it, it did not view dis
cover)' as a strategy for attaining prosecutorial goals. 
,·\Then this view is taken, the controvcrsy and confusion 
surrounding discovery are greatly reduced and the Ad
visOlY Commission standard can be implemented and 
evaluated in terms of what it will achieve. 

3. Diversion. Diversion is a process whereby a de
fendant is referred to non-criminal programs for re
habilitation or treatment in lieu of criminal prosecu
tion. The vagueness of this definition creates some 
problems when diversion is viewed as part of the pro
secutorial process because it may occur at various points 
in the process. Pretrial diversion implies that the de
fendant does not proceed to an adjudication stage, yet 
diversion may also occur as a result of formal criminal 
processing but before conviction. The focus here will be 
on pretrial diversion since this is the discretionary 
decision which affects the largest number of cases. The 
volume of cases tends to decrease as the system proc
esses them and the number of those eligible for di
version later in the system, after formal criminal pro
ceedings, is proportionately fewer. While we recognize 
that there are many exceptions to this statement, for 
the purpose of discussion, pretrial diversion will be de
fined as that process which refers defendants to other 
programs before fomlal criminal processing is started. 
In this manner, diversion as a strategy is considered 
in tenns of its impact on the intake, review and charg
ing decision of the prosecutor. 

Additional problems, created by the term diversion 
result from confusion between discussing diversion as 
a disposition and discussing diversion as a strateE,'Y' As 
a disposition, diversion is the "halting or suspending 
before conviction formal criminal proceedings against a 
person on the condition or assumption that he will do 
something in return." 10 Because prosecution is 
"halted", it is legitimately defined as a disposition. 
However, as an alternative route in processing cases, it 
can be considered as a strategy. We will examine it here 
as the latter. 

The purposes for which diversion is used become of 
primary importance when considering it as a strategic 
device. Under different policies, diversion may be seen 
as an additional outlet through which cases can escape 
from a system under pressure. It therefore assumes pri
mary importance for the system efficiency policy which 

• National Advisory Commission of Criminal Justice Stand
ards and Goals: Courts Standard 4.9, Pretrial Discovery, pp. 
89-92. 1973. 

,. National Advisory Commission on Criminal Justice 
Standards and Goals: Courts, Chapter 2, Diversion, pg. 27. 



seeks the fast disposition of cases for obtaining an effi
cient systcm of justice. Under' such pressure conditions, 
the use of divcrsion as an outlet is a natural and logical 
consequence of the prosecutor's policy. The legal suf
ficicncy modcl also operatcs within and pcrhaps even 
crcates an atmosphcre of prcssure; but the pressme is 
focused on reducing caseloacl rather than on becoming 
more efficicnt. Hcnce diversion programs, if available, 
are used as a strategy to rcduce caseload. Without 
doubt the defendant rehabilitation policy views diver
sion as its primary strategy. The ovcrriciing conccrn in 
this prosecutorial decision-making set is to place the de
fendant in the propcr treatment program. It is difficult 
to determine the value of divcrsion for the trial suf
ficiency model sincc diversi0n is not essential to the 
achievemcnt of convictions. One would think that di
version could be useful as an altcr~lative to prosecution 
and probably would be used if availabk, But as a strat
egy for implementing these goals it is not necessalY. 

One must also take into consideration the pop'lla
tions which diversion programs serve and relate this 
to thcir availability for strategic usc. l\{ost diversion 
programs arc geared to meet the needs of the youthful 
first offender in a less serious crime. Hence they serve 
as useful outlets in COli rt systems that handle this ~ype 
of ofl'ender (usually lower misdemeanor courts). It 
would be difficult for a prosecutor to proceed with a 
defendant rehabilitation program policy without ac..f!
quate and diversified treatment and rehabilitation pro
grams. The availability of these programs coincides 
with the success of implementing defendant rehabili
tation policies. 

Finall)" note should be made of the usc of referring 
cases to other court systems as a diversionary tactic. Ac
cording to our dcfinition, this is not considered diyer
sion, since it does not invokc thc halting or suspension 
of formal criminal action, nor does it refer the defend
ant to noncriminal programs. '{ ct the referral of cases 
to other courts or judicial jurisdictions must be ac-

knowledged as a legitimate strategy, since it functions 
in many offices as a primary means of reducing the 
workload of the office. This type of referral occurs es
pecially when two or more court systems ex;st with 
concurrent jurisdictions over certa:.n types of cases 
(usually, traffic and moving violations, and simple 
misdemeanors). In such instances, the agreements 
reached between the two systems in terms of prose
cutorial jurisdiction may have significant impact on 
the cascloacJs of the prosecutors' offices and must be 
taken into considcration if thc goals of the office are to 
reduce workload and increase cfficiency in the system. 

Figure 6 summarizes the strategies likely to be em
ployed by an office to implement the office policy. Since 
the ultimate goal of the prosecuti\'e function can be 
viewed in terms of case disposition, the strategies used 
to dispose of cases arc largcly dependen t upon the 
policy of the office and the choices that arc decmcd 
suitable for and consistent with implementing the 
policy. It is cssential then that any prosecutor search
ing for ways to implement his policy be aware of the 
strJtegies that are consistent with his aims and which 
increase his chances for effectively establishing and 
maintaining them. 

D. Allocating Personnel Resources to Support 
Policy 

No matter what policy is being implemented, work 
has to be distributed in a rational manner if the desired 
outcomcs are to be attained. This distribution of \l'mk 
in terms of staff assignments is probably the most im
portant part of the allocation of prosecutors' resources. 
The allocation of space, equipment, supplies ancl other 
resources follows the priorities of staff assignment. It is 
important to note that \\'ork cannot be distributed ra
tionally without consideration of the cxternal environ
ment which may preclude many resource allocation 
options. For example, it would be difficult to organizc 
an office around processing functions (wherein one or 

FIGURE 6.-Expected use oj strategies to implement policy 

Strategies 

Policy Discovery Plea Negotiation Diversion 

Other C]S Non C]S 

Legal sufficiency .................... Indeterminate ..................... yes .............. yes .......... Yes. 
System efficiency .................... yes .............................. yes .............. yes .......... Yes. 
Defendant rehabilitation ............. Yes; to expedite treatment. ......... Indeterminate ..... yes .......... Yes. 
Trial sufficiency .................... Yes; to insure adjudication .......... No .............. yes .......... Yes. 
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two assistants handle a case all the way from charging, 
through pretrial, trial, and to disposition) without a 
court processing system geared to support it. Functional 
processing and the use of trial teams fluorish best when 
cases are assigned at the time of filing by the clerk of 
the court to a specific judge or specific courtroom, or 
when the prosecutor controls the docket. 

Most prosecutive resource allocation plans are 
primarily responses to the external environment. Thus, 
while theoretically many plans are available, in practice 
the options open to anyone specific prosecutor are 
limited. From a practical view, one must account for 
resource allocation responses due to the chm~acteristics 
of the police, defense, and courts before initiating a 
plan. However, even though the external environment 
may cause the prosecutor to respond in a specific way, 
th'.:!re are patterns that emerge and that are internally 
consistent with the implementation of policy and 
charging programs. 

It is interesting to note that each policy focuses at
tention and effort on a different part of the prosecutive 
process. The trial sufficiency policy, that of not losing 
cases and obtaining convictions, focuses on the end 
of the process, the trial. On the other hand, the system 
efficiency and defendant rehabilitation policies are 
front-end oriented while the legal sufficiency policy 
focuses on the middle or processing stages. Because of 
these different emphases, the case for a rational dis
tribution of the prosecutor's limited resources starts 
with a recognition of the policy being pursued. 

This section briefly examines some of the ways the 
personnel resources in the office can be distributed to 
ensure consistency with policy and the prosecutor's 
priorities. It focuses only on staffing requirements for 
tho~e areas uncleI' the prosecutor's immediate control
charging, case assignment for trial preparation, and 
sentence recommendation. It recognizes the impact of 
the external environment on modifying some of these 
allocation patterns. Nevertheless, the presentai'Jn 
made here is to sbow chat conceptually, as the priol'ities 
of the office vary, so too must the allocation of re
sources and the distribution of work. 

1. Charging, decision and review stages. Much at
tention has been given both here and in other studies 
to the importance of timing and quality of police re
porting to the charging process. Equally important, 
however, are the qualifications of the persons making 
the charging decision. Almost without exception, the 
use of inexperienced assistants at this stage has been 
deplored but rationalized by discussing the seemingly 
insurmountable problems of assigning and retaining 
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experienced, senior level assistants in the screening 
unitY It is our opinion that there are some systems of 
prosecution that require only the use of inexperienced 
assistants or even third year law students and other 
systems that rcquire the use of experienced assistants. 
Since stafl' allocation responses need to be consistent 
with the priorities of the prosecutor, he should be 
aware of the personnel qualifications required to best 
support his charging program. 

A justification for the use of young, inexperienced 
legal support in the charging proc::ss is provided by 
considering the charging and review requirements 
generated by the legal sufficiency policy. Under that 
policy the case is reviewed only for the presence of 
necessary elements, and if present, accepted for prose
cution. This task can be performed easily by even third 
year law students. With this policy there is little need 
for experienced personnel except in a review capacity. 
Indeed, to use experienced :Jssistants for this type of 
screening is to commit the error of underu tilization. 
Additionally, one must remember that this type of 
prosecutorial system is most often found in the lower 
misdemeanor courts. Here cases are minimally sup
ported in the police reports. The information available 
to the assistant may consist of only the briefest descrip
tion of the offense, defendant, and other necessary in
formation for processing, and the processing conducted 
on an assembly-line basis. Neither time nor informa
tion warrant the assignment of experienced person
nel to perform the charging [unction. In fact, this can 
be quite reasonably accomplished by third year law 
students with their work reviewed by a newly trained 
assistant. 

While a justification can be made for the utilization 
of the young, inexperienced assistant in the charging 
process under the legal sufficiency policy, it does not 

11 "Care must be taken to assure that the screening deci
sion is not left in the inexperienced hands. * * * This is 
undesirable unless there is direct supervision by more experi
enced personneL" National Advisory Commission on Criminal 
Justice Standards and Goals: Courts, p. 25. 

See discussion in The Prosecutor's Screening Function: 
Case and Control. National District Attorneys Association 
and National Center for Prosecution Management, October 
1973, pp. 17-21. 

"This (screening) is not a position into which a young, 
inexperienced district attorney should be thrust. * * * 
Therefore, the screening function should be performed by 
the most expcrienced member of the district attorney's office." 
Screening of Criminal Cases. Alternatives to the Criminal 
Warrant Process: The Prosecutor's Discretionarj' Decision to 
Charge, Leonard, R. F. and Saxe, J. B., National District 
Attorneys Association, Chicago, Ill. p. 69. 



apply to the other three policies under discussion. For 
these other policies, personnel experience requirements 
are extensive although varying in nature depending on 
the aims of the prosecutor. If the goal of an office is to 
reduce the caseload and to speed up the system, we 
have seen that screening plays a critical part in initiat
ing the success of such a program. The requirements 
in this program are to ensure that: 

• weak cases, or those without prosecutorial merit, 
are not allowed to en ter the system; 

• cases with concurrent jurisdiction in other 
courts can be referred there for prosecution; 

• cases that can be diverted to other treatment 
programs are so diverted, and 

• cases charged are likely to have an early disposi-
tion, primarily by pica. 

With these requirements, it is obviously essential that 
the intake unit be staffed by assistants who have had 
extensive trial experience to make the necessary legal 
judgments and who also are familiar with the rest of 
the criminal justice system so that coordination and 
liaison with the other parts can be developed and main
tained. There is little need for internal review of these 
charging decisions, first because the assistant is so ex
perienced, and second, because review is not considered 
necessary so long as he is successful in reaching early 
disposition of most cases either by transferring them out 
of the system or by means of guilty pleas. This does, 
however, indicate the need for a monitoring mechanism 
to minimize the chances that the charging process be 
abused. A discussion of these mechanisms will be found 
in Chapter V. 

The prosecutor who assumes that the major aim of 
the criminal justice system is defendant rehabilitation 
rather than punishment occupies a sensitive position. 
The delicate decisions of whom to prosecute and whom 
to divert can lead to potential danger for an elected 
prosecutor. There is always a certain element of risk 
in diverting defendants into treatment programs. 
Therefore, the prosecutor must be confident that his 
assistants are competent, experienced, and ideologically 
in agreement with his philosophy. For these reasons, the 
charging assistants should not only have extensive trial 
experience but they should also demonstrate a broad 
sensitivity comparable to that provided by, for instance, 
a social work background. The decisions resulting from 
this screening activity, like the legal sufficiency policy, 
need little review. This is because the diversion pro
grams themselves act as review and controlling agents. 
The fact that a defendant is diverted to a treatment 
program is no guarantee that he will be accepted. Each 

program has its own intake and acceptance criteria 
which act as controls over the prosecutor's decisions. 
Cases not accepted are sent back to the prosecutor for 
further action; the control on this screening function, 
thus, is external to the prosecutor's office. 

The trial sufficiency policy requires the utilization of 
the most experienced trial lawyers to make the charg
ing decision. It also requires that this charging decision 
be imbedded in a mesh of review and control functions 
because once the charging decision is made to prosecute 
a case, the strategy is set j the case will go to trial and 
a conviction is expected. The initial charging deci,ion 
in this program is important because it closes down so 
many options available under other policies that it must 
be accurate, and reviewed by as many people as possible 
to ensure its accuracy. At the least, the decision should 
be made by an experienced trial assistant j under opti
mal conditions, it should also be reviewed by other ex
perienced trial assistants to minimize the chances of 
something being overlooked at the initial step. 

2. Case assignment for trial preparation. Once a case 
has been accepted for prosecution, has survived the 
preliminary hearing and, where grand juries prevail, 
the indictment, it is ready for trial preparation. Under 
ideal conditions, trial preparation involves reviewing 
the evidence to assure that all necessary evidence such 
as chemist and coroner reports is present and that the 
chain of evidence is not broken. Where additional in
vestigation is necessary to ready the case for trial such 
as locating and interviewing witnesses, it is usually per
formed by investigators attached to the prosecutor's 
staff. The assignment of the responsibility for trial 
preparation to assistants and other supporting person
nel or the prosecutor's staff is totally under the 
prosecutor's control. How he organizes his office 
to respond to his priorities is critical to the suc
cess or failure of his effort. Again, as with the assign
ment of personnel to intake and review, these assign
ment patterns differ according to prosecutorial ap
proach. Our examination will concern itself with large 
offices since only they have the potential resources to 
produce a variety of responses. Smaller offices usually 
do not possess resources adequate for organizing more 
formal trial preparation units. 

In offices where little expectzliion exists that a case 
will survive to a trial stage, special accommodations 
have to be made. Both the legal sufficiency and the 
system efficiency policies operate with the expectation 
that after charging a bargain can be struck. Failing 
this, the remaining cases are transferred to other as
sistants for trial preparation. In order to operate 

29 



smoothly under these conditions many prosecutor's of
fices have responded organizationally by creating spe
cial units to handle these cases. (The case is first han
dled by the complaint room assistant, followed by the 
assistant at first appearance, and the assistant at pre
liminary hearing or grand jury and arraignment.) 
Sometimes the prosecutor focuses on the entire prose
cution effort by dividing his office into crime divisions, 
(for example, homicide, narcotics, sex and vice, prop
erty, etc.) and distributes the case load accordingly re
gardless of complexity or priority. Other offices have 
responded in a more selective fashion, skimming off the 
most serious cases for special attention and proseC',l
tjon (independent of crime type) and letting the rest 
flow through the process with minimal attention. Ex
amples of this kind of response are noted in the use of 
special trial teams, major offense bureaus, major vio
lators units, and more recently, the career criminal pro
gram. No matter which approach is followed by the 
prosecutor, it reflects an adaptation to his goals. Since 
neither policy envisions a trial as a preferred end prod
uct, there is only minimal need for asistants with trial 
experience.12 :Most of the cases can be handled by as
sistants with little trial experience and with supervision. 
Those who are experienced and who must handle the 
relatively few complex cases are located organization
ally either as division heads or senior assistants or with
in the special prosecution units like the major offense 
bureau. 

Case preparation under the defendant reha bili ta
tion program requires few assistants with a moderate 
amount of trial experience. Since the aim of this pro
gram is to divert the majority of the cases from the 
criminal justice system, these few remaining can be 
considered serious enough for prosecution and hence 
will have to be prepalccl by the assistants who have 
had some trial experience. If plea negotiation is used, 
the requirements for trial experienced assistants is less 
than if plea negotiation is withheld. Organizationally, 
since the office is geared toward the early diversion of 
defendants (at the front end of the system), case prep
aration and trial activity can be handled by a general
ized "criminal trial division." Except for unusual cases, 
there is little need for selective prosecution units either 
by crime type or by seriousness of the defendant. 

Finally, at the other extreme of trial experience re
quirements falls the prosecutor operating with a trial 

1, It is an interesting question whf)ther the character of the 
resources in an office (young, inexperienced assistants with 
high turnover rates) creates a policy which accommodates to 
this environment or whether the policy creates and supports 
the environment. 
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sufficiency policy who mllst have assistants with ex
tensive trial experience and staff resources able to sup
port the assistants in investigations, evidence prepara
tion, interviewing and paperwork. Since it is expected 
in this end-of-the-process oriented system that each 
case accepted will be judged on its merits, emphasis is 
placed on competent preparation of trial and experi
ence in evaluating cases. Since all cases are expected to 
be trial-worthy, the organization of the office can re
flect the essentially dual functions performed, an ex
perienced, well-manned intake and charging unit, and 
and an experienced criminal trials division. Whether 
the latter is specialized by crime or seriousness of the of
fender is based on the prosecutor's individual prefer
ence and the characteristics of his community. 

3. Sentence recommendation. The common impres
sion of most persons is that the responsibility of the 
prosecutor ends with the disposition of the case, a plea, 
a conviction, acquittal or dismissal. Yet, another activ
ity is still within the prosecutor's iegitimate authority 
and may have great impact on the sentence given to a 
convicted defendant. This is his authority to make rec
ommendations at sentencing. The recommendation is 
based upon his knowledge of the defendant, the defend
ant's background, the seriousness of the offense and 
the risk presented to the community by the defendant. 
Not all prosecutors use this power.'" In the 1972 NCPM 
survey 90 percent of the prosecutors reported having 
such authority, yet only 44 percent used it consistently 
(90o/,~ of the time or more) in felony prosecutions. 
While data do not exist to substantiate these insights, 
it is our belief that sentence recommendation is used 
when it is relevant to the prosecutor's goals and that 
under other circumstances, the necessity for having an 
assistant prepare for and attend the sentencing proce
dure is considered wasteful of the prosecutor's limited 
resources. To support this belief one can glance at the 
statistics kept by prosecutors. In general, all have data 
on conviction rates; even those who do not keep ac
curate records have a feeling for their conviction rate. 
Yet few prosecutors collect data beyond the adjudica
tion results. Those who do collect sentence data are 
probably those who participate in sentence recommen
dation. 

It would be expected that offices operating under a 
legal sufficiency or a system efficiency policy would 
rarely use the sentence recommendation power of the 
prosecutor. The legal sufficiency program operates 
generally in a misdemeanor court environment, tends 
toward assembly-line processing of cases, and disposes 

130p. cit. NCPM First Annual Report. 



of most cases by means of pleas. With limited prosecu
torial resources, and an inherently low penalty upon 
conviction (jailor fine) , there is little incentive or need 
to use this authority or assign personnel to this 
function. 

Where plea negotiation is the primary means for 
disposing of cases and the emphasis is on reducing time 
to disposition and lessening workload, a successful pros
ecution program depends on the disposition of cases 
not the outcome of defendants' sentences. Therefore, 
unless there is a need to bargain for a sentence and 
this bargain is brought in front of the court, one would 
not expect that much value would be obtained from an 
assistant being present at sentencing.H 

A prosecutor operating with a policy of rehabilita
tion through diversion, must by necessity operate with 
the participation and cooperation of the court. The 
referrals, treatments, decisions, evaluations, in sum, 
the activity of the prosecutor's office, require extensive 
liaison with other components of the criminal justice 
system as well as the community. Since some of the 
diversion decisions may be made after adjudication, it 
is necessary that the prosecutor be represented at sen
tencing in these cases to ensure that the sentence is 
consistent with either the treatment program 01' the 
level of punishment desired. In some offices, where 
there are no formal diversion programs available, the 
prosecutor may use his sentence recommendation 

"Exceptions to this procedure may exist within special 
prosecution units (like major offense bureaus) which can 
operate within thc legal sufficiency and system efficiency en
vironments. These specialized units may exercise their sen
tence recommendations authority to produce another meas
ure of success for their performance, namely how long a 
sentence the defendant received; with fewer cases selectively 
chosen, manpower is available for this procedure. 

power to obtain dispositions such as "probation with
out conviction" that act as substitutes for diversion 
programs. 

The use of the sentence recommendation authority 
of the prosecutor can be viewed in another way, as the 
completion of the prosecutorial cycle, from charging, 
to preparation, to trial, to conviction, to a sentence 
consistent with the charge. This cycle is most easily 
identified in offices where the initial charge, unless 
exceptional circumstances prevail, is the adjudicated 
one, and the sentence asked for is consistent with the 
charge. Processing a case through the sentencing stage 
then becomes as natural ::t part of the prosecutive 
process as any other part. The investigative and other 
support personnel to the trial lawyers develop the in
formation that forms the basis for the sentence recom
mendation during the natural course of their work. As 
a result, the need for additional work and manpower 
is not present and presents no problem to the office. 
Under these circumstances, scntence recommendation 
as an activity in the prosecutors' office is not only 
relevant to his goals but is identified in terms of the 
result of his work. 

Figure 7 summarizes the resource allocation needs 
facing a prosecutor considering one policy or anothcr. 
Although this discussion has been necessarily brief, set 
forth to make the prosecutor aware of staffing require
ments as he evaluates the policies, it does show how 
staff needs to be distributed to be consistent with the 
policy and priorities of the office. 

E. Summary 

This chapter addressed itself to identifying the exist
ence of various types of prosecutorial policies and dis
cussing the impact of these policies on the criminal 

FIGURE 7 .-Expected patterns oj resource allocations b~v ~JPe oj policy 

Resource allocation needs 

Policy Charging Case preparation for trial Sentence recommendation 

:Minimum qualifications 
for charging 

Legal sufficiency.. Paralegal; 3d-year law 
students, new 
assistants. 

System efficiency .. Trial and criminal jus
tice system experience. 

Defendant reha- Trial and social work 
bilitation. background. 

Trial sufficiency. .. Extensive trial 
experience. 

Personnel needed to 
review of charges 

Trial experience 
necessary 

Personnel needed for 
sentence recommendations 

Yes .................... l\1inimal. ............... None. 

Not necessary ................ do. . . . . . . . . . . . . . . .. None, unless basis for 
plea bargain. 

. .... do ................. l\10derate ............... Yes, to insure consistency 
with treatment. 

Yes. . . . . . . . . . . . . . . . . . .. Extensive............... Yes, to insure consist
ency with charge. 
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justice system. We have been able to show that policy 
does exist and is translated into action for the first 
time at the intake and charging stage. Its impact can 
be measured by the case disposition patterns in the 
office' this demonstrates that charging cannot be con-, 
sidered as an isolated incident. It is instead the first step 
in the prosecution process. It sets the process in action 
and determines, in part, the results of pretrial screen
ing decisions reflected in the dispositions. Since the 
charging decision reflects the policy of the prosecutor, 
it is made in reference to the desired outcome. Each 
policy has a different set of preferential outcomes: the 
legal sufficiency, to accept a case if the elements are 
present and then dispose of it to reduce workload; the 
system efficiency, to speed up the system by reducing 
court backlog through screening, diversion and fast and 
early dispositions; the defendant rehabilitation, to 
minimize the defendants being processed through the 
criminal justice system; and the trial sufficiency, to 
seek conviction if the case is accepted. 

We have also seen that if some dispositions are more 
desirable than others, achieving them affects other 
outcomes. 

For example, where plea bargaining exists, a high 
rate of pleas to the original charge is not likely to occur. 
On the other hand, some actions cannot be predicted 
because they occur independent of the policy or because 
they are related to external circumstances. For ex
ample, the establishment of a well-supported and ex
perienced screening unit cannot necessarily produce 
predictable rejection rates. Our comparison of the dif
ferent policies shows that the prosecutor does indeed 
have a choice and that the consequences of his choice 
are reflected by different patterns of dispositions. Be
cause disposition patterns vary by policy, the most im
portant finding is that the prosecutor cannot be evalu
ated on the basis of case dispositions unless we know 
what he is attempting to do. 

Knowing what he is attempting to do, then leads to 
the ability to see how well he is doing it. We have seen 
that even though policies vary, and so the dispositions, 
once a policy has been selected it is internally consistent. 
This means not only that one can predict expected 
outcomes for cases but also that one can identify the 
strategies which are most supportive of the chosen goal. 
The strategies that vary by policy are plea negotiation, 
implementation of discovery, and diversion. Discovery 
is a natural strategy to achieve the goals of efficiency, 
rehabilitation and trials since it provides knowledge to 
the decision makers. Plea negotiation provides a neces-
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sary outlet for the overloaded system created by a legal 
sufficiency policy and a swift disposal route for the 
efficient processing of cases. Diversion is a strategy suit
able to all policies although the reason for using it will 
vary by policy. The employment of a particular strategy 
by a prosecutor must be consistent with his goals or it 
may result in unnecessary work, or worse, in a proce
dure which would be counterproductive to his goals 
and priorities. 

As the strategies are consistent with policy, so too 
are the resource allocation patterns. In the areas most 
truly under the prosecutor's control, how he distrib
utes his work among personnel must be consistent with 
what he hopes to achieve. The three major areas of 
interest here are the personnel requirements for charg
ing, case preparation for trial, and sentence recom
mendation. ',Ve have seen that the requirements for 
the charging unit which is the first translator of the 
policy depends on the policy. For cursory review, less 
experienced assistants can be used than for a charge 
that is to be the basis for expected conviction. The de
cision whether a case is negotiable and at what level it 
should be charged can only be made by assistants with 
trial and bargaining experience. Finally, the delicate 
decisions of who to place in a diversion program should 
be made only by asistants who are knowledgeable 
about the system and also reflect the philosophy of the 
prosecutOl'. 

Depending upon what the prosecutor hopes to 
achieve, the rest of the office can be structured to meet 
these needs. Trial experience for case preparation is 
necessary only in offices oriented toward a trial envi
ronment, or in large offices where the work is organiza
tionally distributed to skim off those few cases which 
seem destined for trial, for assistants handling trial
bound cases. Finally, we have shown that the assign
ment of personnel to sentence recommendation activity 
depends on the resources of the prosecutor and whe
ther making recommendations at sentencing is impor
tant to the performance of his role. 

If, in fact, as we have suggested here, policy plays 
such a critical role in the prosecutive system, affecting 
the outcome of cases and suggesting the use of some 
strategies and personnel instead of others, then it seems 
that one of the major tasks facing a prosecutor is to en
sure that his policy is uniformly and consistently ap
plied by his assistants. The next chapter will discuss 
methods available to ensure fairnes in following a pol
icy, and ways to measure and monitor the effect of the 
policy once implemented. 



- - - --------------------

CHAPTER IV. UNIFORMITY, CONSISTENCY, AND 
IMPACT IN PRETRIAL SCREENING 

A. Introduction 

The vast amount of variation observed among pre
trial screening programs raises the question whether 
principles or guidelines for evaluation can be developed 
which would apply generally to individual pretrial 
screening programs. 'Ve belie\'e that this question can 
be answered affirmatively. We recognize that special 
evaluations can be designed for an individual project 
that would not be applicable to other pretrial screen
ing projects. However, our focus, in this chapter, will 
not be on these special variations but rather on the 
basic guidelines and principles useful for e\'aluating 
screening programs. These principles focus on the need 
to monitor the charging decisions £01' uniformity, con
sistency and their impact on case dispositions. Guide
lines can be developed if they are based on functions 
that exist in every office, independent of type of office 
structure or organization. The ob\'ious function meet
ing this criterion, for our purposes, is that of decision
making. The adoption of evaluation techniques keyed 
to decision points is a practical one since the charging 
decision represents the first, and perhaps most impor
tant, use of the prosecutor's discretionary power and 
sets the course for subsequent decisions in the prosecu
torial process. These initial decisions, placed within 
an organizational structure called a pretrial screen
ing unit, must meet three conditions: 

• The initial charging decisions must be consist
ent with the prosecutor's policy. 

• The decisions must be made uniformly by the 
assistants. 

• The impact of these decisions must be evalu
ated, primarily, in terms of final dispositions. 

This chapter addresses itself to the abovc thrce re
quirements as they apply in an individual prosecutor's 
office operating with a pretrial screening program. Be
fore these requirements are examined, a brief discus
sion is presented of the economic benefits that accrue 
to a prosecutor implementing a pretrial screening pro
gram in an office where none existed before. The de
velopment and use of a decision flow chart to describe 

an office is then discussed. Finally, the need for ensur
ing uniformity and consistency in the decisionmaking 
process is pxplored and the types of information neces
sary to measure the impact of the charging policy are 
identified. 

B. The Economies of Pretrial Screelning Pro
grams 

Notwithstanding the wide variety of screening pro
grams that exist throughout the United States, there 
is unanimous agreement that the institution of a 
screening program in a prosecutor's office makes a vast 
difference in his ability to provide adequate prosecuto
rial services to the state and to protect the public. 

The American Bar Association, the National Advi
sory Commission on Criminal Justice Standards and 
Goals and the other national commissions, all support 
the use of pretrial screening as a means of providing 
economies to the system. The exposition of the econ
omies to be derived from instituting pretrial screening 
programs has been the major justification for these 
programs. Prosecutor screening saves time and money. 

""Vhen weak cases and cases which don't war
rant prosecution are removed from the docket, it 
eliminates the need £01' judges and other court 
personnel to devote time to them. In this, as in 
any other profession, time saved is money saved. 
,"Vhen civilian witnesses and police officers are not 
required to appear, it not only translates into 
savings on witnesses and police overtime, but al
lows civilians anel police alike to use their time 
in more producti\'c ways .)i .)i +i'." 1 

There are quantifiable economies resulting from im
plementing pretrial screening programs which reject 
insufficient cases. These economies can be translated 
into explicit savings in court hearings or reductions in 
case backlog, police overtime, witness fees, and other 
system support personnel. Those offices that are not 

1 David Rossman and Jan Hoffman, Intake Screening: A 
Proposal for AI assacll1lsetts District Attorneys, Center for 
Criminal Justice, Boston University, 1975. 
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screening cases prior to filing are suffering from the ef
fects of "dumping garbage" into the criminal justice 
system. As a result, indictments may be pending for 
over a year, the courts are backlogged, and the prose
cutor may be forced into the potentially dangerous po
sition of having to dispose of cases with cheap plea bar
gains, or of losing cases because they were so old that 
witnesses disappeared or their testimony obscured. The 
failures occur 

"* * * because most offenders are processed as 
if their case would be disposed of by trial. These 
cases, therefore, pass through unimportant or un
necessary steps before disposition. As a result, the 
time and effort of judges, district attorneys, de
fense counsel and police are wasted. Each case 
which is mistakenly introduced into the system 
drains the resources which could be better applied 
to those cases which require the criminal justice 
process. Screening, properly implemented, would 
dispose of those offenders who should be dealt 
with outside the criminal justice system. It would 
aid in the early identification of pleas and possi
ble diversions. This would allow a pure trial 
docket which could then be addressed in a quali
tative manner, whereas the emphasis today is on 
quantity." 2 

It is not our purpose here to explore further the 
economies to be derived from the institution of pre
trial screening programs, since they are well
documented in other works. They are a primary Con
sideration for the prosecutor and constitute the be"t 
reasons for moving to a prosecutive system that screens 
cases. Instead, we have chosen to focus on the require
ments for consistency and uniformity that are gen
erated once pretrial screening has been implemented 
and on the techniques for evaluating whether the 
basic requirements of the program are being met. Since 
we have defined the prosecutor's decisionmaking 
function and are focusing on the decisions made at the 
charging level, it is necessary to explore this concept 
and see how it can be used to look at the impact of 
the charging decision. 

c. Flowcharting the Decisionmaking 
Process 

The prosecutor's decisionmaking process starts with 
the charging decision and ends at a disposition. The 
quality of decisions have a direct impact on the quality 

2 James Garber, Screening of Criminal Cases, "Screening of 
Criminal Cases and Recommendations" National District At
torneys Association, Chicago, Illinois, p. 52. 
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of justice. Decisionmaking does not occur in a vacuum, 
but within an ever shifting environment. To make 
judgments about the quality of decisions one must 
know the context in which they were made. We believe 
that if each prosecutor would chart the flow of deCI
sions, throughout his office, and jJlace them in 1)10 j)e)' 
context, he would not onl)1 see the irnpact of the de
cisionmaking chain on final dispositions, but also could 
identify steps in the process that need strengthening. 
This is not a difficult task as the follovving description 
of the Orleans Parish decisionmaking process will 
illustrate. 

Figure 8 shows a decision flow chart for the Orleans 
Parish justice system that was developed by the author 
in 1975 as part of the Bureau of Social Science Re
search's Phase I Evaluation Study of Pre-Trial Screen
ing. It illustrates the principles and conceptual frame
work needed to evaluate decisions occurring over time 
in a process. The chart incorporates these concepts 
through the row and column identifiers. The columns 
arc agency identifiers and represent the various phases 
throvgh which a case may flow, from the law enforce
ment intake level through the prosecution and judicial 
process. It can be seen, for example, that the Magi,
trate section of the District Court generally contacts 
the defendant twice (see columns 2 and 4). Thus the 
agency identifiers (columns) quickly portray the 
nature of the criminal justice system in a particular 
jurisdiction. 

The rows represent the various parts of a decision
making process. They identify who the decisionmakers 
are as well as who participates in the decisions, what 
information is available to the decisionmaker, what 
decisions can be made, what courses of action are 
available for selection and how often they are used. 
With this information, one can easily understand how 
decisions are made at any point in the prosecution 
process and the location of decision points that arc 
critical to a desired disposition. 

The first row identifies what persons are present 
when decisions are being made. The asterisk identifies 
who is the decisionmaker or the primary decision
maker, since sometimes the decision is subject to 
review. It is important to identify who the participants 
are at a decision point since: 

• the scope of the information may change as the 
participants change 

• the personnel utilization patterns documented 
here can provide a basis for evaluation and/or 
change 

• the scheduling of the participants' presence 
can be improved or changed if necessary. 
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The identity and role of the participants in a de
cision varies 110t only within an office but among offices. 
In Washington, D.C., the U.S. Attorneys' Office, Su
perior Court Division, generally decides what charge 
or other intake action is to occur based on the info11l1a
tion presented (both written and ora]) by the arresting 
police officer. In Kansas City, the District Attorney's 
office normally relies on detecti\'e reports (written and 
ora]) and defendant interviews to reach a charging de
cision. In }\tlilwaukee, the assistant reache~ his charging 
decision based on infonnation presented by the arrest
ing police officer, other officers involved in the offense 
or arrest, the defendant, complaining \\'itness or victim, 
other related witnesses and interested parties. As the 
case proceeds through probable cause hearings, pretrial 
conferences, motions and eventually to trial, the par
ticipants and the decisionmakers change acording to 
the purpose of the action. 

The second row identifies the written set of informa
tion which is available for each of the decisionmaking 
steps. Under normal circumstances, as the case proceeds 
across the processing s\'stem, more and more informa
tion becomes available: the detective reports come in, 
the rap sheet is received from the FBI, additional evi
dence such as contained in chemist, narcotics and cor
oners reports accumulates as the case progresses over 
time. 'The flow chart reflects this progression and pro
vides an indication of where and when information 
enters the process. 

The thi.rd row of the flo\\' chart specifies the decisions 
that are made in each of the various processing steps. 
It shows that the decisions are not independent in na
ture but interactive. Each decision is influenced by 
some prior decision and subsequently influences other 
parts of the system. Thus the decision at a probable 
cause hearing to dismiss a case for insufficient evidence 
may reflect the quality of the decisions made at the 
charging level or even the quality of the police arrest 
decisions. A decision to reduce a charge [rom a felony 
to a misdemeanor for a plea reduces the caseload in 
felony court by one, increases misdemeanor cases by one 
and reduces court trial time by pleading. 

In addition to identifying the actual decisions, any 
control points that affect the decision flow should be 
identified. We have stated that the purpose of develop
ing a decision flow chart is to place decisionmaking in 
context so that its effect on final dispositions can be 
observed and the steps in the process needing strength
ening can be identified. Wherever decisions are made 
that may change the eXjJected final disjJosition of a case 
without a review or approval jJrocedure, the founda-
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tion is laid for inconsistencies with office policy or a 
lack of uniformity in treatment. For example, if a con
viction on the original charge or a plea to the original 
charge was expected, a plea to a reduced charge would 
consti tute a change in expected final disposition. Re
view and approval procedures should operate at each 
decision point where such changes could occur so that 
the decisions can be monitored and placed under con
trol. Usually these control points exist internally in the 
prosecutor's office. But sometimes, they may exist ex
ternally in the form of approvals and/or notifications 
to other agencies. A C0111mon example of this type of 
external control can be found in offices where the de
fendant's charges are dropped or reduced after restitu
tion has been made and with the victim's approval. 
External a~ency appro\'al exists in situations such as 
pretrial diversion, when the treatment program has the 
final decision in accepting or rejecting the defendant. 
Finally, it should be noted that the decision flow chart 
does not have to be dra\\'n to include e\'ery exception 
to a rule. If this happens, it becomes so complex as to 
be worthless for this task. The flow chart of decisions 
as they normnll)l occur. provides the starting point for 
the development of policy statements and ultimately 
manuals. 

The fourth ro\\' specifies the choices available to 
the decisionmaker at each ~tep in the process. These 
choices often vary among offices or may emerge at 
different points in the case flow in different system:>. 
For example, a plea as a result of negotiation may 
occur at any step but with vastly difl'erent effects. 
Depending on the nature of the program, diversion 
may be U\'ailable at only a few ]Joints. It is important 
to know all the choices available to the decision
maker so that the frequency of their use can be 
counted. These frequencies set the foundation for es
tablishing a case reporting system in an office. As cases 
flow through the pretrial scrcening program, data on 
the decisions made or options exercised accumulate 
and provide a base for developing statistical reporting 
systems for management use. 

The fifth row, called "impact", identifles the areas 
\\'here data should be collected to permit a propel' 
evaluation of the system. It also demonstrates the un
fortunate fact that the categories used for disposition 
reporting in most prosecu tors' omces and judicial sys
tems today arc too broad. We have seen that it is not 
enough to know the number of cases disposed of by a 
plea of guilty, it is also important to know at what 
stage the plea was accepted (for exam pIc, at the com
mitting magistrate level, very early in the system or at 
the first day of trial after the case had langllished in 
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the system for a period of time). Dispositions should 
be counted, reasons reflecting accountability should be 
captured, and the stage at which the disposition oc
curred should be identiflecl. For example, we have 
noted that one primary measure of the performance 
of system efficiency is the time and location of disposi
tion. A plea a t the committing magistrate level is con
sidered more successful than a plea on the day of trial. 
Continuances reflect a failure in dEciency if the cor.
tinuances are due to factors under the prosecutor's 
control, such as the government's witnesses not notified. 
Yet continuances, for example, that are clue to c1cfemc 
counsel unavailability cannot be considered as a pros
ecutor breakdown in seeking efficiency. To evaluate 
the effect of dismissals, one must know not only where 
they are occurring in the process, but why. Only with 
this type of information, can improvements for the 
system be rationally planned and implemented. The 
value of this part of the flow chart lies in its abilitl' 
to identify where data should be collected as well as 
what would be m·ailable. It provides the basis for the 
design of a data collection system. 

The final row in the flow chart, labeIled "other 
input," reminds the prosecutor that other workloads 
existing in the office account for additional strain on 
his resources. For example, in the New Orleans prose
cutm"s office a citizen complaint unit reviews neady 
3,000 complaints a year. The impact of these additional 
workloads must be considered. In some instances that 
consideration may even require developing separate 
decision flow charts for these collateral processes. 

With a decision flow chart of his office, analogous 
to the one presented in Figure 8, the prosecutor can 
see that the pretrial screening decision of an assistant 
prosecutor is based on a set of information (police re
ports, past history of the suspect, strength of the casc, 
etc.) from which he or she can make certain choices, 
choices which arc tempered by procedural rules and 
the policy goals of the District Attorney. The rules are 
usually straightforward, and the choices are usually 
quite limited, Either the case is accepted for prosecu
tion, in which event the level of charge must be deter
mined; rejected, in which event the reason why must be 
delineated; referred to another sector of the criminal 
justice system, or diverted to some non-criminal treat
ment program. The value of the decision flow chart, 
in addition to visually providing the prosecutor or his 
first assistant with an overview of the operations of the 
office, also lies in its ability to show the effect of changes 
in policy or procedure. For the prosecutor who is seek
ing to improve office procedures, or wishes to change 
policy, the flow chart identifies those decisions most 

critical to meeting the aims of the program and sets a 
basis [or a "before/after" comparison. The decision 
flow chart gives the prosecutor another way of examin
ing his office, focusing on some of the most important 
aspects of the prosecutive function, namely decisions. 

The underlying premise L1pon which pretrial screen
ing decisions are based is the policy of the office ex
pressed in terms of what results are expected. Usuall}', 
only the District Attorney or his first deputy views the 
ofllce as a whole. It is therefore the prosecutor's re
sjJonsibility to set the overall goal, as discussed previ
ously in chapters two and three. Once set, the next 
question is to what extent do the screening decisions 
(and, by extension, all decisions) reflect the prosecu
tor's policy? 

D. Decisionmaking Consistent with Policy 

The existence of pretrial screening programs re
quires that the charging decisions be consistent with 
proseeutorial policy. Inherent in this requirement is: 

• the need to know how policy is transmitted, and 
• techniques to measure the extent of the trans-

fer. 
The promulgation and communication of policy to 
the staff are essen tial to case processing since decisions 
must be made with reference to prosecutorial pref
erence. Thus the issue of consistency in decisionmak
ing becomes relevan t. Consistency can be examined 
from two perspectives; consistent decisionmaking by 
an indi\·idual over time, and consistency among many 
decisionmakers. In the short run, an individual as
sistant may make decisions that are consistent with 
other decisions related to the same policy. Over a lon
ger period of time, these decisions may appear to be 
inconsistent. This could be due to a number of factors. 
For example, the policy guidelines may have been ob
scured as exceptions are added to the ru Ie; the assistant 
may mature in his decisionmaking as he gains experi
ence; or even impro\'ements in the system may occur 
pro\·jding him with better or more accurate informa
tion. Thus, consistency callnot be an absolute, but one 
can expect that it will operate within broad guidelines 
and be explainable if it appears to change over time. 

The focus of this report, however, is on consistency 
among decisionmakers. Under these conditions, the is
sue of consistency of decisionmaking with policy is 
primarily relevant in large offices (with about 15 or 
more assistants) where communication is complex. It 
does not apply to smaller office~,. The size of the office is 
a prime determinant in the tlfansmittal of policy and 
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must be considered in attempting to develop consist
ent policy applications. About one third of the pro
secutors' offices in the United States are staffp.d by a 
single professional. In 1972, almost three quarters of 
the offices employed three or fewer assistants. In these 
offices, little need exists to codify and formalize pro
secutorial policy for the assistants. Policy is transmitted 
through informal, daily communications as the staff 
work shoulder to shoulder with the prosecutor. 

As the size of the office grows, the need for clear 
enunciation of policy and techniques to see that it is 
actually being implemented increases. The complex 
organization that exists to support large offices may re
sult in the policy making function being delegated to 
someone other than the District Attorney. Policy in 
these large offices tends to be transmitted through more 
formal vehicles such as policy manuals (very difficult 
to create and update), staff memoranda (usually re
active in nature), staff meetings (where the policy is 
more often transmitted infonnally th rough the dis
cussion of individual cases, than raised as an issue in it
self) and the on-the-job training (where advice is 
sought from a more experienced assistant about a par
ticular matter) . 

Under these circumstances, as policy is dispersed 
through various organizational units from the policy 
maker to the policy implementers (the charging as
sistants), a policy making sub-level may be created 
within the office unknown to the prosecutor. With little 
effective communication from the top, the charging 
assistants through their daily contact with each other 
may establish and maintain an entirely different charg
ing policy from that of the prosecutor. Under these 
more complex organizational situations, a typical pat
tern is for the prosecutor to delegate authority to the 
first assistant, the lawyer responsible for the operations 
of the entire office. He, in turn, delegates criminal pros
ecution authority to a chief of the criminal division 
who, in turn, delegates charging authority to a chief 
of intake. As the layers of delegation increase and as 
the opportunities for direct communication with the 
policy makers decrease, it is clear that the probability 
of making charging decisions that are consistent with 
the prosecutorial policy is reduced. Concomitantly, the 
opportunity for abuse is enhanced. 

What large offices need are techniques capable of 
measuring whether the assistants are charging in a 
manner consistent with prosecutorial priorities. Un
fortunately, the most efficient methods to achieve this 
are still under development, their progress is discussed 
in more detail in Chapter V. Nevertheless, alternatives 
(however limited) exist. A popular method is a review 
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of selected cases by the prosecutor or his first assistant 
to determine whether the charging decisions made are 
consistent with decisions the prosecutor himself would 
have made. This procedure is a modification of the 
practice followed by smaller offices and adapted 
through a sampling of cases to the large office. In 
smaller offices, such as :Montgomery County, 1'.1ar},
land (18 assistants), consistency of decisions with 
policy is monitored for all felony cases and some mar
ginal misderneanor cases through an on-going review 
procedure. Every Tuesday and Thursday, the senior 
assistants review all the cases presented by the stan' 
for charging decisions, and once a week all the cases 
reviewed are presented by the senior assistants to the 
States Attorney. This is an effective method to ensure 
that the charging dccisions are consistent with policy. 
Unfortunately, the volume of work in larger officrs 
precludes use of this procedure for all cases and forces 
the selection of a sample of cases. Yet even if based on 
a sample of cases, the most important benefit of this 
approach is the direct involvement of the top policy 
makers in determining whether the staff decisions are 
consistent with their policy. If the sample of cases is 
representative of the range of decisions being made, 
this type of review can be very successful and provide 
a valuable control on the transmittal of policy. There 
are weaknesses to this approach, however. The major 
one is that while the review of the cases may identify 
problem areas (shown by disagreements with the de
cisions), it does not necessarily correct the procedures 
or soh'e the problems associated with transmitting 
policy. 

This weakness may, in part, be corrected by using 
staff meetings to identify areas of inconsistencies ancl 
to provide a vehicle for the transmittal of policy. There 
are additional benefits that accrue from staFf meetings 
where cases are reviewed for the charging decision. 
These include the exposure of newer assistants to pros
ecutorial policy and provide valuable support tu in
creased uniformity in making these decis:ons. Since 
staff meetings tend to be held at a lower organizational 
level, usually conducted by a branch chief or a chief 
of trials, one should be aware that under these cir
cumstances, there is no assurance that the top level 
policy is being transmitted to the assistants. Indeed, 
such meetings may well reinforce the existence and 
maintenance of a ch<!rging policy operating at this sub
levei and different from that which the prosecutor 
thinks is operating. 

Until the necessary procedures to correct these weak
nesses are developed and refined, it appears that a 
prosecutor who wants to ensure that his policy is being 



transmitted and implemented consistently at the 
decisionmaking level will have to use a combination of 
these procedufes. To the extent possible, he should re
view on a regular basis a representative sample of 
cases fOf agreement with his policy. After his review, 
the cases and the results of his review should Qe dis
cussed at start meetings, appropriately conducted by 
policy makers not having a vested interest in the charg
ing decision. A benefit to this combination is that it 
provides a vehicle for information feedback to the 
prosecutor thereby keeping the policy dynamic. In 
addition to these verbal forms of communication and 
promulgation of poliC)!, the prosecutor should support 
the transmittal process by written communications. 
'Vritten materials are not easily updatcd. Therefore, 
they should deal with policy matters that can be gen
eralized or broadly stated and are not expected to 
change over time. The interpretation of exceptions to 
these written materials should either be in memo form 
as they occur and have general applicability or 
be stated verbally. 

E. The Uniform Application of Decisions 

Although the basic requirement in operating a pre
trial scree11ing program is that the charging decisions 
are macle consiBtent with the prosecutor's priorities, an 
ancillary requiremcnt is that the decisions be made 
uniformly by charging assistants. Abrams in his article 
on Prosecutorial Discretion 3 makes a distinction be
tween "horizontal" and "vertical" consistency. Abrams 
would consider our definition of consistency as a verti
cal process and uniformity as a horizontal process. He 
states: 

"But the greatest problems of maintaining con
sistency are those that are horizontal in nature
where there are multiple decisionmak<3rs operating 
in the same system, at the same level, coordinate 
in authority and responsibility. Such a system 
combines all of the aforementioned vertical con
sistency problems with the additionai difficulties 
of ensuring that prosecutors who contemporane
ously perform similar functions are performing 
them in a similar manner. The mo~t serious prob
lem of maintaining consistency t!:cIS exists in the 
larger prosecution offices and systems". 

Not only is there the problem of ensuring that the 
prosecutor's policy is being applied at the charging 
level, but also that it is being applied uniformly by all 

• Norman Abrams. "Prosecutorial Discretion", UCLA Law 
Review, Vol. 19 No.1, p. 6ff. 

assistants. The first indication that thfire is a break
down in the uniform ajJ jJiication of /Jolic'Y is the exist
ence 0/ "assistant shojJjJing". Under these conditions, 
the police seek out those assistants whose philosophy is 
similar to theirs to review and approve their arrest 
charge. For example, an assistant who personally is 
revolted by homosexual behavior would be the likely 
target [or the police officer who has arrested a man for 
solicitation. An assistant who is known to be "tou'l'h" 
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on white collar crime would be sought out by the 
detectives who have arrested embezzlers. These ex
amples are not meant to deny the value I)f using as
sistantR who may have special subject matler knowl
edge (c.g., white collar crimes, sex crimes, narcotics, 
etc.) that is needed to make a proper charging deci
sion. This is not defined as "assistant shopping." 

The evils of assistant shopping as an indicator of the 
existence of discriminatory practices have been rec
ognized by a number of prosecutors. They have 
attempted to solve the problems using a variety of pro
cedures, most of them directed at aso:gning police of
ficers, to charging assistants on a controlled basis, 
usually first-come, first-serve or by some random as
signment basis. While these procedures may control 
access to a particular assistant, they do nothing to cure 
the cause of the problem, namely a lack of uniformity 
in making charging decisions. 

Individual differences in attitudes and values will 
never be eliminated in the offices of the prosecutor, nor 
should they be. But such variaticn should be controlled 
so that improper bias does not enter the system and so 
that each defendant is assured of having his case ex
amined on at least a set of factors which are uniformly 
applied to all cases. A common statement by prosecu
tors is, "1 trust my assistants". "Vhether this "trust" 
is considered to be sufficient because of the prosecutor's 
lack of sensitivity to the need for uniformity or whether 
the collegial environment of lawyers prevents a testing 
of this assumption are areas meriting further investiga
til)n rather than speculation. Yet, the ABA clearly 
statts that the "ultimate goals of prosecution ·x, .X- * 
(arc) the fair efficient and effective administration of 
criminal justice." 4 The fairness emanating from uni
forl11 charging may well be limited because there are 
few tools available today capable of monitoring or 
measuring the degree of uniformity in charging deci
sions. One fact bears repeating. The jJroblems asso
ciated with jloiicy transfer and uniformity of charging 

, American Bar Association Project of Standard for Crimi
nal Justice, Stalldards Relating to the Prosuution Function 
and the Defense Function. (approved draft) (New York: 
American Bar Association, 1971). 
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are those of the large office with comple:" organiza
tions. It is in these offices that the tools for monitoring 
and evaluating cases are most needed and where most 
of the developmental activit,), is occU1'ring. 

An alert prosecutor in a small office is aware imme
diately of variances in charging policies among his 
assistants because they bring it to his attention. For ex
ample, if the office policy is not prosecuting possession 
of marijuana under an ounce and of (he three charging 
assistants, one does not follow this policy, his ;:e\'iance 
is cailed to the attention of the prosecutor by the other 
two assistants or by defense counsel. The solution is 
simple, the prosecutor inter\'enes, the assistant either 
conforms to the policy or leaves, and uniformity of 
charging is restored. In the larger offices, adaptations 
must necessarily occur. The most common procedure 
used to foster uniformity in charging is through a 
charge review process. The assistant in charge c f the 
complaint room, or the indictment bureau, or the in
take division, whatever its name, reviews the charging 
decisions of the assistants in his unit and corrects those 
that appear to be out of line. The weaknesses with this 
procedure are that it does not ensure that the review
ing assistant is attuned to the policy of the office; it 
transfers knowledge on an exception basis, focusing on 
those areas where mistakes are being made; and it does 
not produce a correcting procedure to increase uni
formity. 

Another technique, and one probably more suitable 
for developing criteria for uniformity, is the staff meet
ing. If these meetings can be structured to focus on the 
need [or uniformity and base the discussion of spe
cifically selected cases on charging decisions, a situation 
is created that not only will assist in developing uni
form decision practices but also will provide feeciback 
to keep the system dynamic and responsive to changes. 
Yet even with these two responses to the problems 
of uniformity, there is a need for a system whereby the 
extent of uniformity can be measured and the amount 
of variation allowable monitored. These emerging 
techniques \\'ill be discus,ed in the next chapter. For the 
present, the prosecutor must rely on the development 
of a strong review and control process enmeshed in an 
atmosphere of communication and critiqued through 
staff meetings. 

f. Impact of Dei.':~ion on Dispositions 

The last requirement generated by implementing 
pretrial screening programs is that the impact of the 
charging decisions be evaluated in terms of final dis
positions. Historically, the charging decisions have 
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been evaluated in terms of the choices selected by the 
assistant. What is the rejection rate? How many cases 
were referred to another court? How many were ac
cepted? How' many placed in diversion programs? 
How many felonies were reduced to misdemeanors? 
'While these are interesting figures describing some 
characteristics of the total case load presented to the 
office they do little to measure the effectiveness or im
pact of the charging decisions. Every charging decision 
is made in terms of an expected or desired outcome. By 
selecting a desired outcome, the j)')/ic), of the office is 
translated into a decision. Fot' example, if the policy 
is to rehabilitate the defendant, charging decisions will 
be based first on the simple choice between diversion or 
prosecution. To charge in contradiction to the office 
policy will not escape notice for long. If the reviewing 
assistant does not catch it, the trial assistants \\'ho op
erate under the same policy will complain about "poor 
screening." 

The charging decision becomes the first step in a 
course of action that leads Lo an expected outcome. 
Therefore to measure the impact of screening one must 
first know what is expected (namely, the policy of the 
office) and second, what actually occurred in tenns of 
a final disposition. We have seen from the decision flow 
chart that dispositions occur throughout the prosecu
tive process. We have also seen that in terms of policy, 
it is often as important to know where a disposition 
occurred as well as \\'h)'. :Many reporting systems have 
collected "time-in-process" information in addition to 
dispositions. We note that though the time-in-process 
is highly correlated with the process step at which the 
disposition occurred, it does not provide the location 
information needed for manngement purposes. Know
ing the pattern of dispositions by location allows the 
prosecutor to allocate his staff and resources in a more 
meaningful manner. If most o[ the cases are being 
diverted or disposed of prior to preliminary hearings, 
resources should be allocated to the front end of the 
system to support this activity. This is in line with 
Garber's complaint that too often all cases are proc
essed as though they were going to trial. 

The ajJJ;rojJriate measure of the effectiveness of a 
inetrial screening program is not the rejection rate but 
the overall disJJosition pattern for all cases, including 
rejects, identified by location, time and reason. 
Case dispositions provide an important data base [or 
the prosecutor. They tell him what is actually occur
ring in his office and let him compare these outcomes 
to what he would have preferred as outcomes. Any 
evaluation of the effect of pretrial screening requires 
the complete and comprehensive collection of data at 



thf! decision points throughout the prosecutorial 
process. These data should be refined to the point 
where they explain what is taking place and why. The 
decision flow chart provides the base for the develop
ment of the data collection system since it identifies 
the points of interest and possible outcomes at each 
point. 

Data collection and reporting at these points need 
not require large expenditures of manpower or re
sources. A single reporting from identifying the basic 
characteristics of the case and containing information 
regarding the final disposition of the case, the location 
in the process and the reason for the disposition will 
suffice. 

Figure 9 is an example of such a form th8t can be 
placed inside the case jacket until disposition and then 
f(':'Warcled to the person who is aggregating the statis
tics f0r the office. The necessary requirements for in
stalling and maintaining a successful reporting system 
are relatively simple. They are that the reporting 
system: 

• has operational and management utility; 
o be on-going and continuous over time; 
• be capable of operating independent of change 

in organizational structure i.e., be process
oriented, and 

• be designed for manual processing but adapta-
ble for automation." 

Too often reporting systems have failed because they 
impose an added work-load on the office personnel 
without any apparent operational benefit. This report
ing system provides a prosecutor with information to 
meet his needs, not the needs of the courts or police: 
The data collected can be used not only for monitoring 
the impact of his policy on dispositions but provides a 
tool for budget justification as well as planning. For 
prosecutors with existing reporting systems, the infor
mation required for this purpose should merely create 
a refinement of some reported data elements. 

Finally, one must respect the importance of change 
in measuring the effect of screening on final or ex
pected final dispositions. Change m.ay.take one of two 
forms: structural or policy. Structural r.hange results 
from a change in organization or procedure. The 
establishment of a pretrial screening unit is structural 
change. The move to a trial team procedure is struc-

6 For a detailed description of reporting systems and records 
systems designed [or prosecutors (including forms and op
erational procedures) see the series of manuals (developed 
by the National Center for Prosecution ·Management and 
available from the National District Attorneys Association) 
on screening, managing case files, and statistics. 

tural change. Structural change is usually planned well 
in advance of its occurrence so that the "before" data 
can be collected and identified from the "after" data. 
In this way the effect of change can be measured on a 
before/ after basis. 

A more subtle problem, and one far more difficult to 
control or measure is that of policy change. For ex
ample, the effect of a defendant rehabilitation policy 
cannot be evaluated if the charging decisions move to 
a system efficiency policy. It may be that even with the 
most extensive safeguards, some policy change will 
occur unbeknownst to the prosecutor or his staff. 
Nevertheless, it is critical that safeguards be instituted. 
These can be established in three different areas. The 
most important area is the prosecutor himself. Since 
he alone holds the key to policy changes, ideally none 
should occur without his knowledge or authorization. 
In practice, other circumstances may very well inter
vene. Therefore, more bureaucratic safeguards, in the 
form of reporting systems, must be installed to moni
tor these changes. In addition to monthly memoranda 
or policy changes discussed at staff meetings, excep
tion reporting systems could be created which would 
monitor the statistics for unexplained variations in dis
positions. (The potential for these are discussed in the 
next chapter). 

There is a serious caveat, however, in measuring tbe 
impact of screening decisions on final dispositions. To 
the extent that these initial screening decisions can be 
changed later in the process, the ability to measure 
impact on final dispositions is reduced. In many offices, 
the charging decision of the intake and review section 
is often changed or modified by trial assistants, thereby 
reducing the ability to track directly from the initial 
decision to the final disposition. In these instances, the 
decisions of the trial assistants assume a value equal 
to that of intake and review. This is not to say that 
changes in charges are to be prohibited. Indeed, it is 
common, accepted, and necessary that cases be re
viewed at the trial stage because of the potential for 
evidentiary change over time. The problem for evalua
tion occurs when the trial decisions to dismiss or modify 
the charges are made independent of bureaucratic 
controls. Changes should be reviewed and approved by 
a supervisor who can be held accountable for main
taining office policy. If a prosecutor lets his assistants 
make decisions autonomously, without review, then he 
has no way of knowing whether the expected disposi
tions at charging have been reversed or changed at the 
trial stage. When this occurs the effectiveness of the 
pretrial screening program as measured by disposi
tion is difficult to detenninc. It would be impossible, 
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Figure 9 
Model Form For Evaluation Of 

An InJividual Local Pre-Trial Screening Project 

COPY 1 • mad to evaluator as soon 1\5 possible COPY 2·3 ~ Yuur files 
COPY 4 -If case accepted send to evaluator upon fmal d,sposlton 

Pre-Trial Screening Evaluation 000-00-000 
(Office Name) Evaluation Received Date (Serial Number ~epnnted) 
(Address) Coder 

(phone) Verifier 

Name of Defendant Sex I Race IDOB Complaint Number 

Dofondant I.D. No. 

Address: Date Offense Date Arrest Coort Case Number 

Pros~cutor Action: I Accepted I Refused I Other Coding only 

Reason (If not accepted) 

Police Arrest Charge(s) 

Prosecutors Charge(s) Coding only 

Charging Assistant Name: Date: 

A. NATURE OF CASE check pts. B. NATURE OF DEFENDANT 
II 

Victim 
applicable 

Felony Convictions 
one or more persons 0 20 one 0 97 

Victim Injury more than one 0 lB.7 

received mmor Injury 0 2" Misdemeanor Convictions 
treatpd and released 0 30 one 0 36 
hOspitalized 0 4.2 more than one 0 83 

Intimidation Prior Arrests-Same Charge 
one or more persons 0 13 one 0 45 

Weapon more than 0 7.2 

defendant armed 0 7.4 Prior Arrests 
defendant fired shot or one 0 2.2 

earned gun, or more than one 0 42 
earned explOSives 0 15.7 

Stolen Property 
Prior Arrest-Weapons Top Charge 

more than one 0 6.4 
any value 0 7.5 

Status When Arrested 
Prior Relationship stale parole 0 7.1 

vlctrm and defendant-same family 0 -2.8 wanted 0 4.2 

Arrest 
at scene 0 46 

DISTRICT ATIORNEY'S WIthin 24 hours 0 2.9 
EVALUATION __ ~ __ 

Evidence 
admISSIon or statement 0 1.4 
additional witnesses 0 3.1 

Identification TOTAL SCORE __________ ~ ___ 
Itne~up 0 3.3 

RANKING CLERK _____ ~ _____ 

FOR EACH CHARGE; RECORD: (1) Disposition, (2) Reason, (3) Process Step, (4) Date 
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for example, to know whether a trial assistant is dis
missing cases because the screening section is not charg
ing properly, because the trial assistant is negligent in 
case preparation, or because changes in evidentiary 
strength over time force a modification to the original 
charge. To evaluate the effect of jnelrial screening de
cisions and to maximize unzjormit)' in jJrosccutio7Z, the 
pretrial screening function must be well integrated 
into a j))'ocessing s),stem that establishes accountabilily 
for the decisions. This means that the initial charging 
decisions should be re\"le\l'etl ancl approved, that any 
subsequent changes be justified and that the final dis
position be expected. 

G. Summary 
This chapter has focused on the requirements gen

erated by a pretrial screening program for uniformity, 
consistency and the e\'aluation of the program in terms 
of final dispositions. It has noted that when the pros
ecutor moves from a position of no screening to the 
establishment of a pretrial screening program, the move 
is and should be justified in terms of the economic 
benefits to the criminal justice system. The act of 
reviewing cases and approving charges yields .great sav
ings in time and money. This is particularly true where 
it reduces the number of unnecessary court hearings 
and trials. 

Once the prosecutor has instituted screening, it is 
necessary for him to consider screening as a process and 
not as a unit attached to his office. Only by viewing 
charging decisions as the most important decisions to 
be made in his office can the full importance of the 
need for uniformity and consistency be seen. If one 
looks at the charging decision as the first step in a 
series of decisions that will be made about a case, then 
it is necessary to describe and understand the decision 
process so that controls and supervision can be placed 
about those decision points that are critical. Redew and 
approval control procedures should be established 
when any other decision than the charging one might 
change the expected final disposition. The decision flo\\' 
chart presented in this chapter visually defines the con
ceptual framework that a prosecutor will find useful 
in evaluating his own screening and prosecution 
process. It states that decisions are based upon infor
mation available to the decisionmakers \\'ho may select 
actions from a group of actions. It also states that these 
conditions vary over time and over the prosecution 
process. Hence, to evaluate the validity of any decision 
one must know the participants, the data available, 
and the choices of action available. The decision flow 
chart also can be used as a tool for the development 

of policy guidelines and standards as well as a man
agement reporting system. Each decision point can be 
examined for the policy applicable at that point and 
the control needed to ensure consistency. I'VritinO' 
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policy guidelines specifically addressed to the points 
will help in establishing relevance to a policy manual. 
It is obvious that a prosecutor needs to know not only 
what the disposition of a case is, but why and at what 
stage in the process the disposition occurred. The deci
sion flow chart provides a base for identifying where 
data should be collected. 

When thought of as a decisionmaking process op
erating under policy, the need is obvious for uniformity 
and consistency in the charging decisions, as well as in 
other subsequent decisions. lYe have seen that the tools 
for reaching these goals are generally inadequate. 
Consistency with policy suffers from the effects of or
ganizational size. As the office increases in size, the 
problems of transmitting policy and monitoring its 
application increase proportionately. Without quanti
tative tools and procedures, the prosecutor is left to 
rely on a review of selected cases to see if the charging 
decisions are consistent with his policy, staff meetings 
to discuss the cases and the policy implications, and 
the de\'elopment of policy manuals for general policy 
supported by memoranda for interpretations and ex
ceptions to the rule. 

The problems associated with uniformity of charging 
among assistants are perhaps even more difficult to 
evaluate and modify without quantitative tools. ,Ve 
know that "assistant shopping" is a good indicator of 
a breakdown in uniformity. At the most, in addition to 
frequent staff meetings, the prosecutor has little re
course to other solutions except to proyide account
abilitr through supen'isory review and approval at 
those decision points \yhere the expected final dis
position can be changed. 

Following this itwestigation, it appears the under
lying reason why many prosecutors have not viewed 
pretrial screening as the start of a decisionmaking 
process in their office, and hm'e not placed the highest 
priority of consistency and uniformity, is not due to 
indifference but to a lack of tools and procedures to 
help them. It is encouraging that recent research and 
developments have started to address this problem. 
But with so little kno\\'ledge existing in proportion to 
the need for new knowledge, a great deal of work 
is still to be accomplished. The next chapter will ex
amine the current tools as they exist today and indicate 
areas needing further knowledge, knowledge most 
easily supplied by the infOlmed prosecutor as he thinks 
about his own office. 
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CHAPTER V. THE NEED FOR MORE KNOWLEDGE 

A. Introduction 

The results of our study have identified the critical 
question: Is there such a thing as policy guiding a 
prosecutor's office and how does one ascertain this? 
:Many prosecutors do not consciously deliberate about 
adopting a policy, or even systematicalIy articulate 
one. It is not unusual to find that some prosecutors 
are unable to describe their policy, even in the most 
general terms. Instead they explain that policy differs 
according to the circumstances of the case so that each 
case must be examined individualIy. From one per
spective, this is true. Variations in seriousness of the 
offense. the record of the defendant or the evidentiary 
strengtll of each case clearly require prosecutorial de
cisions on an individual basis. Our interest, however, 
is not with regard to an individual case. We are focus
ing on the pattern of alI decisions as they take shape 
within a given prosecutorial environment. The fac.t 
that the prosecutor's decision-making function takes 
on different patterns in different offices and that the 
patterns are logically predictable once the goals of the 
office are known shows that policy is in operation. 

Decisions are not made randoml),; they are made 
with reference to a set of preferences and are ex
pressed through the act of choosing a course of action. 
Thus, how the available choices are selected or used 
reflects the policy of the office or the individual deci
sion-maker. A discernible pattern of decisions may be 
obscured in those offices where each assistant makes 
decisions with reference to his own policy preference. 
The patterns presented in the earlier figures showing 
how policy affects dispositions may well be disturbed 
if for example, one assistant charges on the basis of a 
quick plea bargain, another looks at the case in terms 
of diversion potential for the defendant, and another 
is so personally revolted by the crime that hE; wants a 
conviction at the highest level. When this occurs, the 
patterns described in Chapters 2 and 3 will barely be 
discernible. 

We have seen that the policies discussed in this 
report can be most easily identified by knowing what 
the preferred dispositions are. The most stable indica
tor of preference is the "preferred disposition" of a case. 
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Every assistant who reviews a case examines it in terms 
of a preferred disposition. In the reality of a working 
office not all cases are expected to go to trial, and all 
are n~t expected to be disposed of favorably. In line 
with policy and priority, a preferred disposition is ex
pressed. The preference expressed with regard to dis
position thus becomes a rudimentary statenwnt of 
policy. As a result, the identification of jJo/ic)' operating 
in a' prosewtor's ot/ice, or the verification of a stated 
jJolic)' can be facilitated by examining the disjJosition 
of cases relative to the jJreferred a: is positions. 

This report has described the effect of policy on the 
prosecution process, showing how the initial decisions 
set the tone and character of the rest of the prosecution. 
\'\'e have seen that the first, and sometimes most im
portant step in implementing policy occurs at the 
charging level. At this and subsequent levels, we have 
also seen that major problems in policy implemei1ta
tion affecting large offices occur in: 

• transmitting the prosecutor's policy to the 
assistants who become the decision makers ; 

• ensuring the uniform application of policy 
among decisionmakers; 

• refining strategies and resource allocation plans 
to best support the implementation of policy, 
and 

.. evaluating the impact of policy in terms of 
whether it is doing what it was expected to do. 

The problems discussed in previous chapters and 
summarized here point to the need for additional 
knowledge about prosecutorial discretion and decision
making. The demonstrated effect of policy on disposi
tion patterns requires further effort in identifying the 
policies in use today and verifying their dispositioll 
patterns. This effort can be made more economically 
and efficiently with tools and procedures that produce 
quantifiable and/or objective measures of prosecu
torial policy. A brief discussion of these needs is pres
ented here to acquaint the reader with an awareness 
of the scope of work still to be performed. Finally, in 
light of the knowledge presented here a brief state
ment of some of the new implications concerning pre

trial screening is attached. These reinforce other exist-



ing statements about the value of screening and our 
need for more knowledge. 

B. Identification of Existing Policies 

Based on our past experience we have seen that cur
rently the operating policy in a prosecutor's office can 
best be identifIed through an on-site visit. These visits, 
conducted by persons not connected with the office, 
produce a fairly clear identification of the policy that 
sets the tone and tenor of prosecution in that partic
ular office. The policy is identified from talks with 
the prosecutor, those to whom he delegates authority 
as well as other members of the criminal justice sys
tem. There are weaknesses in using on-site visits as the 
means of identifying policy, obviously. 

• It is very expensive (in time and money) to 
identify policy by on-site visits. 

• The conclusions of the persons conducting the 
visits cannot be easily verified for accuracy. 

• It is difficult to identify the extent to which 
more than one policy operates in an office and 
their relative effects on case disposi tions. 

• The results are qualitative. Consequently, they 
do not provide a quantifiable base for further 
research or analysis or produce objective data 
for aggregation to a larger group. 

Aside from the methodological weaknesses of on-site 
visits, a basic gap in our knowledge and skills is pointed 
to. There is presently no way to assure that all of the 
currently operating policies have been identified. For 
example, we can postulate a policy called "community 
protection" although we have not observed it in op
eration. Yet this policy may exist if there is a prosecutor 
who feels that his primary responsibility is to protect 
the community. The result of prosecutorial decisions to 
meet this goal may well produce a disposition pattern 
different from the ones we have previously described. 
Additional policies, if they exist, need to be identified. 
Presently their identification is made from personal 
knowledge. Either the prosecutor reading this prescrip
tive package says, "Oh, I understand but I have a dif
ferent policy", and notifies the researchers. Or the re
searchers, in the course of their travels hear about dif
ferent offices that may be worthy of investigation. We 
need to develop an easier more systematic way to 
identify all the operating policies existing today. 

Our examination so far has pointed to the patterns 
of case dispositions as being the most likely approach 
in differentiating policies. Once the identity of a policy 
is established, its impact must be measured and eval
uated. This is most simply done by an analysis of the 

dispositions in an office if the office is pursuing a single 
policy. If the office is utilizing a mixed set of policies, 
we have no assurance that case disposition pattern 
analysis will suffice. For example, the defendant 
rehabilitation policy may be precisely followed in proc
essing a clearly defined set of first offenders while the 
rest of the cases are disposed of in terms of system 
efficiency. The disposition patterns generated by these 
two simultaneously operating policies may very well 
wash each other out. Not only must we know what 
policies tend to be mixed when they coexist but also we 
must determine the extent of mixing that occurs. How 
many prosecutors' offices operate under more than one 
policy? Does the mix pattern tend to remain constant 
from one office to another? In other words, do pros
ecutors tend to act alike in their use of policies? Are 
their standards fairly similar, for example, as they apply 
to the first offender and the recidivist? This entire area 
of the use of mixed policies is of great importance if 
one is attempting to analyze the role of prosecution and 
the variations arising from the use of discretionary 
power. Clearly, it sets the foundation for the develop
ment of models and procedures to measure and perhaps 
moni tor this process. 

C. Tools and Procedures to Quantify Pros
ecutorial Policy 

The primary task is to develop quantitative tools 
and techniques capable of identifying the existence of 
policy, the degree and extent of policy mix and the 
impact of charging decisions on prosecution, on the 
criminal justice system and even to a degree, on the 
community. Without such tools the degree of con
sistency and uniformity in charging and other deci
sions will be difficult to measure or monitor. The deci
sion flow charts and monitoring techniques are simply 
not sufficient for measuring degrees of uniformity and 
consistency. To develop such tools will provide un
limited economies to further research efforts as well 
as benefits to developing and supporting programs 
designed to strengthen and improve the prosecutive 
function in America today. 

We believe that prosecutorial policy can be expressed 
in terms that are objective, quantifiable and capable 
of statistical analysis. This is possible because policy 
can be translated into a set of preferences expressed as 
"preferred dispositions." This translation occurs every 
time a prosecutor or an assistant makes such typical 
remarks as, "This one is garbage, let's get rid of it," 
"Let's let this one plead to a reduced charge," "I'll 
go for a dismissal here if he'll testify for us in this other 
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case," or "Let's go all the way. This guy is so bad and 
this crime so heinous he should never get out again." 
The fact that the preferences are expressed colloquially, 
in no 'way diminishes their value as a translator of 
policy. They focus on preferred dispositions that are 
consistent with either the prosecutor's policy, the office 
policy or the individual's o\\'n policy. 

If one can develop measures of prosecutorial priori
ties expressed in terms of outcomes, then one has the 
statistical capability to examine the application of 
policy and its impact in an office. The t\\'o procedures 
needed to conduct this examination are the statistical 
replication of prosecutorial priorities and a scaling of 
preferred dispositions. A great deal of \\'ork has been 
done in replicating prosecution priorities. :Many pros
ecutors ha\'e the foundation of such a system as part of 
the PRO::\IIS system. Howe\'er, these systems cannot 
be installed without professional assistance in statistics, 
management information systems and computer spe
cialists, if automation is to be considered. What is 
needed is the development of a simpler package that 
would allow a prosecutor to develop scales reflecting 
his priorities with minimal outside assistance. Scales 
reflecting preferred dispositions are entirely new in 
prosecution research. No attempt to develop them has 
yet been tested although in theory and logic they seem 
feasible. The following sections explore these two areas 
in more detail, presenting the background, the current 
status and the requirements for further work. Clearly 
these are areas of critical importance to the prosecutor 
and even though they are generally still in prototype 
form, the prosecutor should be aware of their existence 
and what they are attempting to do. Their success to 
date is a result of prosecutor interest and input. Their 
improvement is based on these same two factors. 

1. Replicating jJrosecutorial jJriorit)1 in case evalua
tion systems. The most sophisticated techniques for 
replicating prosecutorial priorities have been developed 
for case evaluation systems. Since 1968, LEAA has 
supported research and development of case evalu
ation techniques to weight cases in terms of 

• the gravity of the offense; 
• the seriousness of the defendant's criminal his

tory, and 
• the evidentiary strength of the case. 

These weights serve to translate the prosecutor's 
policies and priorities into clear and specific guidelines 
for use by all office personnel. The numerical scores 
derived from case evaluation indicate how the prose
cutor himself would order each case in terms of its 
importance for prosecution if he could review each one 
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personally. Using these scores, any staff member proc
essing a case-an assistant, an investigator, or a clerk
can make a decision knowing the prosecutor's policy. 

Case evaluation systems were originally developed 
by the District of Columbia Government's Office of 
Crime Analysis 1 for the U.S. Attorney's office in 1969. 
They arc incorporated in the cornputerized system 
known as PR01HS ~ which is presently being implc
~nented in approximately 22 prosecutors' offices 
throughout the countr),. Since the de\'elopment of 
PR01IrS, the e\'aluation systems hm'e been modified 
and refined. The most current version exists in the 
Bronx District Attorney's Office supporting the Major 
Offense Bureau activity.3 

Case evaluation systems are based on adaptations of 
the scaling techniques developed by Sellin and Wolf
gang'l and by Don Gottfredson. 5 The Sellin and Wolf
gang scales measure the seriousness of the offense 
primarily in terms of the amount of personal injury or 
property loss sustained. Gottfredson's Base Expecta
tion scales are directed to predicting recidivism from 
California correctional institutions. These scales have 
been modified to measure the seriousness of the de
fendant's prior criminal behavior. They weight the 
amount, character and density of previous arrests and 
the mobility of the defendant. Additionally, new scales 
were most recently deri\'ed for the Bronx District At
torney to gauge the evidentiary strength of the case.G 

Figure 9 in Chapter IV shows the form used by the 
District Attorney's office in the Bronx to rate the cases 
coming into the system according to his policy. The 
items with numbers are those factors that are statisti
cally significant for this prosecutor's policy; the num
bers themselves are the weights derived from a multi-

1 Final Report: Project TRACE, Joan Jacoby, Director 
(1972: Washington, D.C., Office of Crime Analysis, Govern
ment of the District of Columbia). 

2 System Overview and Report Fonnat for PROMIS 
(Prosecutor's l\1anagement Information System): A Com
puter Based S,'stem for the District of Columbia, Joan Jacoby, 
Director (1971: Washington, D.C., Office of Crime Analysis, 
Government of the District of Columbia). 

3 Mario Merola, "The Major Offense Bureau: A Blueprint 
for Effective Prosecution of Career Criminals," The Prosecu
tor, 11: 1, July, 1975. 

• Thorsten Sellin and Marvin Wolfgang. The Measure
ment of Delinquency (1964: New York, John Wiley and 
Son). 

G D. M. Gottfredson and K. Ballard, Jr., "Differences in 
Parole Decisions Associated with Decision Makers", Journal 
of Research in Crime and Delinquency, July, 1966. 

• Joan E. Jacoby, "Case Evaluation: Quantifying Prosecu
torial Policy," Judicature, 58: 10, May, 1975. 
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pIe regression analysis. 7 The form was designed so that 
a clerk could complete it based on information sup
plied by the police, and sum the \veights to determine 
the case score. All cases with scores higher than a 
predetermined cut-off point are referred to the Major 
Offense Bureau for review. 

The advantage of these types of case evaluation sys
tems lies in their inherent objectivity. Since each case 
presented for prosecution review is scored on the basis 
of the same factors, the evaluation is uniform and con
sistent. Objectivity is also achieved because the factors 
used for the evaluation are statistically derived (quan
tifiable) and require only minimal subjective inter
pretation. 

Since the priority ranking is a reflection of policy and 
can be applied to the case at intake, it not only meas
ures the seriousness of the case for prosecution but it 
permits the analysis of uniformity of charging. In addi
tion, it offers a means of comparing the expected out
come of the case with the actual outcome relative to 
the policy of the prosecutor. For example, one would 
expect that a case scoring high on the urgency scale 
should result in a disposition favorable to the prosecu
tor (conviction) and even receive a longer sentence or 
harsher punishment than a case sco:-ing low on the 
scale. Where deviations occur in the actual outcome 
as compared to the expected, this technique provides 
a means of identifying such results. However, it does 
not pinpoint the reasons for the discrepancies in out
comes. This responsibility rests with either the policy 
managers of the office or the evaluators of the program. 

As stated before, the development of scales to re
flect the priorities of cases for prosecution must be 
undertaken with professional assistance. The scales 
should be derived from a statistical analysis of the data. 
Where prosecutors have attempted to put their own 
numbering system on as weights, the results have been 
almost worthless. For example, the weights intuitively 
assigned by the assistants in the Bronx District Attor
neys Office predicted the policy and priority 5% of 
the time. After statistical analysis of the data, the 
weights derived from a multiple regression analysis 
predicted the priority more than 60% of the time.s 

2. Preferred disjJosition scales. To truly evaluate the 
charging function as a reflection of policy and its im
pact on the criminal justice sY5tem, dispositions should 

7 Report to the Bronx District Attorney on the Case Eual
lIation S3'stem, Joan E. Jacoby, Director, (1974-: Washington, 
D.C., National Center for Prosecution Management). 

• Jacoby, "Case Evaluation: Quantifying prosecutorial 
policy" op. cit. p. 491. 

be 'weighted relative to urgency for prosecution and 
assessed relative to preferree! outcomes. This means that 
if a high priority case results in a conviction, the pros
ecutor knows he has performed well. BLlt if a high 
priority case is dismissed for insufficient evidence, then 
the prosecutor is alerted to a potential problem. Look
ing at all dispositions over a period of time, the prosecu
tor can see what is happening to the cases as they are 
ranked by urgency for prosecution. Are all the low 
priority cases being disposed of by pleas? What is hap
pening to the high priority cases? Are their conviction 
rates better than the ones with lesser priority? If re
sources are scarce, where should they be placed to sup
port the successful disposition of high priority cases? 
These are some of the questions that can be answered, 
in part, by the development of preferred disposition 
scales but which justify further work in this area. 

By coupling a case evaluation system with actual 
dispositions, a technique is provided to evaluate the 
success of a policy and its implementation. A simplified 
example of how this can be done is shown in Figure 10. 

FIGURE lO.-Example oj cases weighted b] urgency and 
disposition 

Case 
No. 

2 
3 
4 
5 
6 
7 
8 
9 

10 
II 
12 

Prose- Maxi-
cutor Disposition mum 

priority ------------- weig-bted 
ranking Most preferred = + 1 Weighted disposi-
(low= Least preferred = -1 tion 

1) possible 

4 
7 
2 
5 

12 
11 
9 
8 
1 
3 

10 
6 

Total ... 

Rates 

-1 
+1 
-1 
+1 
+1 
+1 
+1 
-1 
+1 
+1 
+1 
+1 

+9 
-3 

Weighted 
dispositions 

-4 
7 

-2 
5 

12 
11 
9 

-8 
1 

+3 
10 
6 

+64 
-14-

4 
7 
2 
5 

12 
11 
9 
8 
1 
3 

10 
6 

78 

Un weighted 
disposi tions 

1Iost preferred rate ..... 64/78=82.1% 9/12=75.0% 
Least preferred rate ..... -14/78= 17.9% 3Jl2=25.0% 
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This figure shows how twelve cases would be weighted 
using a case evaluation system that reflects prosecutors' 
priorities for prosecution. They are ranked in order 
from a low priority of 1 to a high of 12. The outcome 
of each case has been examined by the prosecutor and 
assessed as either a "most preferred" disposition (+ 1) 
or a least preferred disposition (-1).° Multiplying the 
priority rank by the assessment of the outcome pro
duces a weighted disposition score. When compared to 
the maximum range of dispositions a relative achieve
ment score can be obtained. In this case a positive 
score of 64 was divided by the maximum score possible 
(all successes) to achieve a relative success rate of 
64/78 or 82.1 %. 

If the traditional (unweighted) method of obtaining 
a conviction rate is used, the success rate would be 9 
out of the 12 cases or 75%. The weakness of the 
unweighted system is that it does not show dispositions 
in terms of priority. Hence it leaves an evaluator un
able to state whether dispositions are occurring in line 
with the priorities of the office. By weighting disposi
tions in terms of their priority for prosecution a new 
dimension is added to the evaluation of the impact 
of the charging decision on the criminal justice system 
and a feedback mechanism is introduced to evaluate 
policy in terms of outcome. 

D. New Implications for Pretrial Screening 

As the discretionary power of the prosecutor begins 
to come under more intense examination, it becomes 
more obvious that it cannot be examined without refer
ence to the rest of the criminal justice system and 
movements occurring there. Pretrial screening takes 
on new meaning and importance as it represents the 
initial exercise of this discretionary power. This section 
describes some of the implications for pretrial screen
ing that should be considered in any future work in this 
area. The prosecutor who is starting a screening pro
gram or who wants to evaluate an on-going program 
should be aware of six implications. 

1. Improved methods i.n the delivery of legal serv
ices to the defendant through increased funding of 
public defender agencies, the impact of Argersinger,1O 
and increased system efficiency causes a mutual escala
tion of workload on the part of the prosecutor as well 

• In reality, the preferred disposition would not be eval
uated as a dichotomy. Rather the relative preferred disposi
tion would vary along a continuum. We used the +1, -1 
evaluation split merely to illustrate the principle of weighting. 

10 Argersinger v. Hamlin. 407 US 25 (1972). 
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as the court. The response to this escalation, in part, 
may be to increase staff at additional public expense. 
Or, more probably, it will force the prosecutor to be
come more selective in accepting cases for prosecu
tion. As such, the demands for effective and efficient 
pretrial screening units should increase. 

2. As states examine the possibility of abolishing 
plea bargaining, as has occurred in Alaska, or as in
dividual prosecutors' offices move to this stance, suc
cess can only be fostered if court capacity is increased 
to meet trial needs and screening for proper charging 
is considered one of the most important decisions to 
be made in the prosecutor's office. Processing cases on 
a "no-plea-bargaining" baSIS asserts the prosecutor's 
intent to carry forward only caseH with a high proba
bility of conviction. 

3. As increased pressure is placed on the use of 
screening programs to reduce workload and implement 
proseclltorial policy, other benefits accrue. When more 
intensive scrutiny occurs, the probability of prosecllt
ing the innocent defendant diminishes. The public 
should fear not the tough prosecutor but the sloppy 
one. 

4. It is important that the impact of policy be meas
ured in terms of impact Oil other criminal justice 
agencies. Because the charging decision is a gate-keeper 
activity, filing or failing to file a charge in a particular 
case or type of case is a signal to other elements of the 
criminal justice system of the prosecutor's basic orienta
tions. To the law enforcement agencies are transmitted 
the priorities for prosecution, thereby influencing their 
arrest practices and the type of cases brought into the 
prosecutor's office. Depending on the prosecutor's 
orientations, the need for pretrial diversion programs 
and noncriminal treatment programs can be antici
pated. In conjunct'on with the judiciary the impact 
of the prosecutorial policy can shed a great deal of 
light on the future characteristics of the incarcerated 
populations. Corrections will be able to anticipate 
whether their facilities and programs are to be directed 
to short-term, high turnover populations or focused on 
meeting the needs of the long-term inmate. 

5. For the first time, a foundation can be laid which 
will examine the effect of pl'Osecutorial poiicy on not 
just the criminal justice system but the community as 
well. The development of ca~e evaluation systems that 
quantify prosecutorial priorities and the refinement of 
disposition reporting information has, for the first time, 
produced a potential means for measuring the impact 
of policy in terms of outcomes. Through the use of 
available statistical tools, we may effectively measure 
the usefulness of certain approaches by prosecution to 



dealing with criminal behavior ancl their impact on 
the local crime problem. 

Implementing a pretrial screening program that not 
only a.~cepts and rejects cases, but also diverts certain 
types of offenders to other treatment programs ami 
evaluates cases in terms of desired outcomes, indicates 
that the prosecutor sees himself not only as a lawyer 
whose responsibility is to allow the ultimate disposi
tion of a case to take place in the courts, but as a policy 
maker who believes he is capable of providing services 
to the community to meet its problems. The effective
ness of such approaches to charging ancl prosecution 
can now be judged. In turn, the policy they represent 
can be tested for effectiveness and its impact 
determined. 

6. On a higher conceptual level, a base line can now 
be established which permits a broader examination 
of discretion, its limits, scope and impact. The basic 
issue of prosecutorial discretion, particularly as it re
lates to screening and plea bargaining, can be examined 
with an eye to the ever present potential for abuse. This 
examination can have far ranging implications on our 
justice system. 

E. Summary 
While it is apparent that systematic knowledge of 

the operation of prosecutors' offices is empirically just 
a few steps removed from infancy, results of our ob
servations from on-site visits provide the basis for futllre 
work and identify the need for more knowledge. Pros
ecutors need tools ancl techniques to determine whether 
the actual case dispositions in their offices are occurring 
in the pattern desired; and whether the most serious 
cases are receiving the most preferable dispositions; 
i.e., the highest conviction rates and the most severe 
sentencing. 'The charging typology needs refinement 
and validation to establish the systemic consequences 
of differences in policy. Th;s would be of considerable 
value for planning and resource allocation not only 
on the local but also at the state level. 

Two procedures are required in examining policy, 
charging and outcome: (1) a case evaluation system 
based on a stanclard set of cases to be used for com
pm-ative studies and typology verification. Tlwse will 
be evaluated separately by the prosecutor and each of 
his charging assistants to measure consistency and uni
fom1ity; and (2) a preferred disposition scaling system 

using a case control sheet showing ranking, the routing 
and facts of actual cases, their ultimate disposition, 
and the reason for dispositions when necessary. In its 
present form, the charging typology presented here is an 
intuitive abstraction from observations made during 
on-site visits. While we have been able to fit each office 
visited into one of the policy models, this merely estab
lishes the presumptive validity of the typology. Addi
tional empirical data is needed to test for other policy 
models and to locate dispositional patterns that are 
at this time not known to us. Patterned deviations from 
expected and desired dispositions will provide the data 
for refinement of the charging typology and for ex
tending our understanding of the dynamics of this 
aspect of the criminal justice system. Refinement and 
validation of the typology is believed to be of con
siderable practical value insofar as we have been able 
to note reciprocal effects between the exercise of the 
prosecutor's office and other elements of the criminal 
justice system. In particular, the divergent outcomes 
apparent under each of the four charging policies 
discussed in the present typology have quite different 
implications not only for the judicial system but also 
for the allocation of fiscal resources and personnel. 

The National Advisory Commission on Criminal 
Justice Standards and Goals rightfully concluded in 
its report on the courts that the first two priorities in 
terms of their importance in reclucing criminal 
acti\'ity c<.)C 0),' * should be gi\'en to speed and efficiency 
in achieving final determination of guilt or innocence 
of a clefendan t. -;;. -x· *" and ";(- ;(- * should be ac
corded to upgrading performance of the prosecution 
and defense functions." 11 The conclusion to this chap
ter is that we ha\'e only begun to gain knowledge about 
the role and function of prosecution in our society and 
that the priorities expressed above can only be achieved 
with more emphasis in these areas. The need for more 
knowledge requires the cooperative effort of all par
ticipants in this quest:, the prosecutor who can best 
articulate his reasons for action ancl the researcher, 
analyst planner 01' evaluator who can interpret this 
information to meet the needs of specific program 
requirements. 

11 National Advhory Commission on Criminal Justice 
Standards and Goals: COllrts, 1973, Washington, D.C. pp. 

7-8. 
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CHAPTER VI. SUMMARY OF RECOMMENDATIONS 

Pretrial screening is the first step in a decision making 
process, functiOl)ing over a specific period of time and 
affecting all other prosecutorial functions and all other 
elements of the criminal justice system. The decision 
to charge and the management and operational pro
grams supporting this decision should not be examined 
solely in terms of reaching a specific decision-to 
charge or not. The fundamental error implicit in this 
approach is that it assumes the autonomy of a decision. 
Decisions cannot be separated from the office's review 
procedure, the information provided by law enforce
ment agencies, the charging policy, and the role the 
prosecutor may adopt. An example of the rippling 
effect of these decisions can be seen when the prosecu
tor decides not to prosecute but rather divert defend
ants involved in victimless crimes. The impact of this 
decision will be felt at all levels of the criminal justice 
system, from the police, to the courts, to the com
munity. 

There is a lack of ready criteria for the assessment 
of pretrial screening intake and review. This is because 
those who have studied the pretrial screening process 
have failed to see it as an integral part of either the 
prosecutorial process or the criminal justice system. 
The failure to see pretrial screening as the first step in 
the prosecution process with the decisions made at this 
point reflecting an anticipated disposition results in 
separating screening from the larger system of which it 
is a part. The decisions made at intake should be 
evaluated by how well they conform to the prosecutor's 
overall policy and goals and how well the management 
and operating procedures are developed to assist in 
carrying out the prosecutor's policy. 

Three major factors affect the establishment and op
eration of a pretrial screening program. They are the 
state constitutional and legislative environment, the 
prosecutor's perception of his charging responsibility 
and his prosecution policy. Under ideal circumstances, 
the state constitutional and legislative environment and 
case law provide the prosecutor with an opportunity 
to review cases prior to charging. Additionally, the 
local criminal justice system is structured and operated 
in a manner that satisfies his priorities. In less than 
ideal circumstances, where the court system is frag-
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men ted ; police reports are not timely, accurate or com
plete; where charging decisions cannot be controlled; 
the prosecutor has to adapt and modify his operations 
so that, at least, his priority requirements are handled. 

Despite the external environment, the major forces 
that shape the existence and character of pretrial 
screening are directly attributable to the prosecutor 
himself. How he views his charging responsibility deter
mines whether he, first, needs a screening program and, 
if so, how complex it must be. If he assumes the re
sponsibility for charging, he has, in fact, also assumed 
the responsibility for ensuring that the decisions are 
made uniformly, anticipating dispositions consistent 
with policy. The direct relationship between the charg
ing decisions and the expected outcomes has two results. 
As the policy of the prosecutor differs, different pat
terns of case dispositions should be produced, directly 
affecting the courts, corrections and the community. 
Since case disposition patterns vary because of policy, 
a prosecutor's performance should not be judged by 
one measure alone (e.g., a dismissal rate, or rejection 
rate or by simple comparison to other prosecutors' 
offices). The prosecutor should be evaluated in terms 
of what he hopes to achieve (his policy) and how 
closely case dispositions approximate the goals of that 
policy. 

Each policy has a different set of preferred out
comes: the legal sufficiency, to accept a case if the 
elements are present and then dispose of it quickly to 
reduce workload; the system efficiency, to speed up the 
system by reducing court backlog through screening, 
diversion, and fast and early dispositions; the de
fendant rehabilitation, to minimize the defendants 
processed through the criminal justice system; and the 
trial sufficiency, to seek conviction if the case is ac
cepted. Once a policy has been selected, it should be 
made internally consistent by using the appropriate 
prosecution strategies and assigning \\'ork in a rational 
and consistent fashion. Because disposition patterns 
vary by policy, the most important finding is that the 
prosecutor cannot be evaluated on the basis of case 
dispositions unless we know what he is attempting 
to do. 



Knowing what he is attempting to do, then leads to 
the ability to see how well he is doing it. We have seen 
that even though policies vary, and so the dispositions, 
once a policy has been selected it should be internally 
consistent. This means that not only could one predict 
expected outcomes for cases but also that onc could 
identify the strategies that are most supportive of the 
chosen goal. The strategies that vary by policy are plea 
negotiation, implementation of discovery and diver
sion. Discovery is a strategy consistent with the goals 
of efficiency, rehabilitation and trials since it provides 
knowledge to the decision makers. Plea negotiation pro
vides a nect's~ary outlet for the saturated court system 
created by a legal sufficiency policy or a swift disposal 
route for the efficient processing of cases. Diversion is a 
strateg}' suitable to all policies although the reason for 
using it will vary by policy. The employment of a par
ticular strategy by a prosecutor should be consistent 
with his goals and priorities Or it may result in un
necessary work or even worse, in procedures that would 
be counterproductive. 

Just as the strategies should be consistent with policy, 
so too should the allocation of prosecutorial resources. 
How the prosecutor distributes work among personnel 
must be consistent with what he hopes to achieve. The 
t.hree major areas of interest here are the personnel 
requirements for charging, case preparation for trial, 
and sentence recommendation. 

If in fact, as we have suggested, policy plays such a 
critical role in the prosecutive system, affecting the out
come of cases and suggesting the use of soi11e strategies 
and personnel instead of others, then it seems that one 
of the major tasks facing a prosecutor is to ensure that 
his policy is uniformly and consistently applied by the 
assistants. Because evidence most likely will change 
over tiJ1le, the problem of c\"a]uation occurs when the 
trial decisions to dismiss or modify the charges are 
madeinclependent of bureaucratic controls. Changes 
should be reviewed and approved by a supervisor who 
can be held accountable for maintaining office policy. 
If the prosecutor lets his assistants make decisions au
tonomously, without review, then he has no way of 
knowing whether the dispositions anticipated at 
charging have been reversed or changed at the trial 
stage. When this occurs the effectiveness of the pretrial 
screening program as measured by disposition is diffi
cult to determine. It would be impossible, for example, 
to know whether a trial assistant is dismissing cases 
because the screening section is not charging properly, 
because the trial assistant is negligent in case prep
aration, or because changes in evidentiUl), strength 

over time force a modification to the original charge. 
To evaluate the effect of pretrial screening decisions 
and to maximize uniformity in prosecution, the pre
trial screening function must be well integrated into a 
processing system that establishes accountability for 
the decisions. This means that the initial charging de
cisions should be reviewed and approved, that any sub
seq uen t changes be j usti fied, and that the final 
disposition be the one expected. 

When the prosecutor moves from a position of "no 
screening" to the establishment of a pretrial screening 
program, the move is and should be justified by the 
economic benefits to the criminal justice system. The 
act of re\"iewing cases and approving charges yields 
great savings in time and money. Once screening has 
been instituted, it should be viewed as a proce8s, not 
as a unit attached to the office. If one looks at the 
charging decision as the first step in a series of decisions 
that will be made about a case, then it is necessary 
to describe and understand the decisionmaking process 
in the office so that controls and supervision can be 
placed about those decision points that are critical. 
Critical decision points are those that permit changes 
to the expected final disposition. Controls, such as re
view and approval procedures, should be established 
about that decision point. A dccision flow chart should 
be prepared to visually define the conceptual frame
work needed to evaluate the screening and prosecution 
process. It sho\l's that decisions are based upon infor
mation available to the decisionmakers \"ho may select 
a certain action from a group of actions. It also shows 
that these conditions vary o\"el' time and over the 
prosecution process. Hence to e\"rlluate the validity of 
any decision one should know the participants, the 
infolTIlation available j and the choices available. The 
decision flow chart should also be used as a tool for 
the development of policy guidelines and standards 
as well as a management reporting system. 'Vriting 
policy guidelines specifically addressed to the critical 
points will help to establish operational relevance to a 
policy manual. 

A prosecutor should know not only what the dis
position of a, case is, but why, and at what stage in the 
process the disposition occurred. The decision flow
chart should be used to provide a base for identifying 
where data should be collected. Dispositions should be 
recorded to show accountability. Dispositions occur
ring because of reasons beyond the prosecutor's'con
trol should not be used to evaluate prosecutorial per .. 
fOl'mancc. For example, a purified dismissal (or nolle) 
rate-that is, one which attributes responsibility to the 
proper participant in the system, is probably the most 
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sensitive of all disposition types in evaluating prosecu
tor performance. The most appropriate measure for 
the effectiveness of a charging' policy should be the 
overall disposition pattern (or all cases, including re
jects, identified by location, time and reason. 

The need for unifc..l·;nity and consistency in the 
charging decisions is obvious. Yet we have seen that 
the tools (or reaching these goals are generally inade
quate. Consistency with policy suA'ers fl.'o111 the eA'ects 
of organization and size. As the office increases in size, 
the problems of transmitting policy and monitoring its 
application increase proportionately. The prosecutor 
should ensure through staff' meetings with policy 
makers as well as through written materials that the 
charging assistants are not operating with a policy 
diff'erent from the prosecutor's. Since a leading in
dicator of a breakdown in uniformity in charging is 
"assistant shopping", the prosecutor should llse this 
alert to devote more time at staff' meetings to the re
vie\\' of selected cases and the charging decisions made. 

The need for bureaucratic controls to assure uni
formity and consistency is obvious. If any assistant can 
make a decision without review or approval that 
changes the final disposition, then the prosecutor has 
no way of knowing whether the expected dispositions 
at charging have been changed or why. Under these 
conditions, the prosecutor should institute review and 
approval procedures that result in the first decision
maker being aware of and approving the actions of 
the second decisionmakeI'. Since the preferred dis
position is a rudimentary statement of policy, the 
prosecutor should verify through selected case review, 
that the assistant's preferences are in accord with his. 

The need for quantitative tools and procedures to 
monitor uniformity is essential. 'Without them, the 
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prosecutor must rely on the bureaucratic controls ex
emplified by a review of selec.ted cases to see if the 
charging decisions are consistent with policy; staff 
meetings to discuss the cases and policy implications; 
and the de\'elopment of policy manuals for general 
policy supported by memoranda, for interpretations 
ane! exceptions to the rule. The problems associated 
with uniformity of charging alllong the assistants are 
perhaps even more difficult to evaluate and modify 
without quantitative tools. \Ve know that "assistant 
shopping" is a good indicator of a breakcloown in 
uniformity. 

At tlle most, in addition to frequent stafr meetings, 
the prosecu tor has Ii ttle reCOlU'se to other sol u tions 
except to provide for accountability through super
\'isory re\'iew a nd approval a t those decision pain ts 
where the expected final disposition can be changeel. 

it seeJ'"l1S after this im'estigation that the underlying 
reason why many prosecutor~ hm'e not \'iewec1 pre
trial screening as the start of a c1ecisionmaking process 
in their office ancl hm'e not placed the highest priority 
on consistency and uniformity is not due to indiffer
ence but due to a lack of tools and procedures to help 
them. It is encouraging that recent research and c1e
\'eloJll11ents have startcd to 1lcldress this problem. But 
with so little knowledge existing in proportion to the 
need for new knowledge, a great deal of work is still 
to be accomplished. Further research and work in the 
de\'elopment of quantitative case evaluation techniques 
similar to those incorporated in PRO~rrS and the 
Bronx 1!fajor Offense Bureau is of primary importance. 
The usc of the "softer" procedures pro\'ided by man
agement theory should be pursued and refined since 
they are currently the only available means to control 
these problem areas in prosecu.torial decision making. 
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PRESCRIPTIVE PACKAGE: "The Prosecutor's Charging Decision: A Policy 
Perspective" 

To help lEAA better evaluate the usefulness of Prescriptive Packages, the 
reader is requested to answer and return the following questions. 

1. What is your general reaction to this Prescriptive Package? 
[ ] Excellent [] Above Average [J Average [J Poor [] Useless 

2. Does this package represent best available knowledge and experience? 
[ ] No better single document available 
[ ] Excellent, but some changes required (please comment) 
[ ] Satisfactory, but changes required (please comment) 
[ ] Does not represent best knowledge or experience (please comment) 

3. To what extent do you see the package as being useful 
(check one box on each line) 

Modifying existing projects 
Training personnel 
Adminstering on-going projects 
Providing new or important information 
Developing or implementing new projects 

Highly Of Some 
Useful Use 

[ ] [ ] 
[ ] [ ] 
[ ] [ ] 
[ ] [ ] 
[ ] [ ] 

4. To what specific use, if any, have you put or do you 
particular package? 

in terms of: 

Not 
UsefUl 

[ ] 
[ ] 
[ ] 
[ ] 
[ ] 

plan to put this 

[ ] Modifying existing projects [ ] 
[ ] Administering on-going projects [J 
[ ] Others: 

Training personnel 
Developing or implementing 
new projects 

5. In what ways, if any, could the package be improved: (please specify), 
e.g. structure/organization; content/coverage; objectivfty; writing 
style; other) 

6. Do you feel that further training or technical assistance is needed 
and desired on this topic? If so, please specify needs. 

7. In ~hat other specific areas of the criminal justice system do you 
think a PrescriptiVe Package is most needed? 

8. How did this package come to tour attention? (check one or more) 
[ ] lEAA mailing of package L] Your organization's library 
[ ] Contact with lEAA staff [] National Criminal Justice Reference 
[ ] lEAA Newsletter Service 
[ ] Other (please specify) 



9. Check ONE item below which best describes your affiliation with law 
enforcement or criminal justice. If the item checked has an asterisk 
(*), please also check the related level, i.e. 
[ ] Federal [ ] State [ J County [ ] Local 
[ ] Headquarters, LEAA [ J Police * 

! ] LEAA Regional Office ! l Court * 
] State Planning Agency Correctional Agency * 
] Regional SPA Office Legislative Body * 
] College/University ] Other Government Agency * 

[ ] Commercial/Industrial Firm [ ] Professional Association * 
[ ] Citizen Group [ ] Crime Prevention Group * 

10. Your Name 
Your Posi~t~io-n---------------------------------------------
Organization or Agency 
Address -----------------------------------

Telephone Number Area Code: Number: 
-(~f:--o 1I:""d\"'"T"'"he-r-e --f"i r s t ) 

---------------------------------------------~ 

U.S. DEPARTMENT Of" JUSTICE 
L.AW ENFORCEMENT ASSISTANCE ADMINISTRATION 

WASHINGTON: D.C. 10e81 

OFFICIAL BUSINESS 
PENAL TY FOR PRIV-'TE USI!, 1100 

Director 

POSTAGE AND FEES PAID 
U.S. DEPARTMENT OF JUSTICE 

JUS-U6 

THIRD CLASS 

U.S.MAIL 

Office of Technology Transfer 
National Institute of Law Enforcement 

and Criminal Justice 
U.S. Department of Justice 
Washington, D.C. 20531 
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11. If you are not currently registered with NCJRS and would like to be 
placed on their mailing list, check here. [ ] 
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