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FOREWORD

Until recently it would have been extremely difficult to prepare a law
enforcement manual on anti-fencing strategies. Now, however, continued
increases in property theft and growing frustration with traditional enforce-
ment measures against it have combined to produce greater awareness of and focus
on the criminal receiver (fence) of stolen goods. The number of law enforce-
ment agencies tinvolved today in anti-fencing enforcement now far exceeds that
of five years ago.

This manual represents an attempt to bring together in a single source, a
composite of contemporary law enforcement knowledge about and experience with
the fence of stolen goods --- in order that the larger law enforcement
community might benefit from the lessons learned.

The guiding principie in the preparation of this manual was to make it
of practical benefit to law enforcement agencies. Most of the time allotted to
this project, then, was spent in the field, interviewing and learning from anti-
fencing units and others in their agencies. The design of the manual was
dictated to a large extent by what these people felt to be important to
communicate to others about anti-fencing enforcement. In other words, what they
knew about anti-fencing; what they wished they had known before getting started;
and what they saw as continued problems and dilemmas. The manual does net
therefore necessarily represent the breaking of new ground. Instead it has been
an attempt to organize and tell in a clear and concise manner that which is
a1£eady known, experienced and hoped for. This turned out to he a great deal
indeed.

The manual is a product, then, of the interest, concern, and knowledge of
many, who must take major credit for it -- though no responsibility for its
shortcomings. In particular, it is necessary to thank the following:

The sixteen law enforcement agencies who were visited during the course
of the manual's preparation and the many others who helped by telephone or
letter. These are Tisted in Appendix A along with the names of the reviewers
of the draft version of the document. Without the generosity of these agencies
and their personnel in sharing both their time and their knowledge, the manual
could not have been written. The thoughtful and constructive comments of the
review panel helped to ensure its comprehensiveness and utility. To all these
we owe a deep debt of gratitude.

To Mr. James Golden of the Enforcement Program Division, Office of
Regional Operations, LEAA, who served as Project Monitor, goes an equal debt
of thanks. Without his vision and energy, the manual could not have taken
shape. His continued support, dedication, insightful comments, and assistance
throughout the project proved to be invaluable. Mr. Stephen Cooley and Mr. Jay
Marshall also of the Office of Regional Operations, LEAA, provided
additional support and assistance which greatly facilitated our work.
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__ The Battelle Law and Justice Study Center Project Staff should be
individually noted for it was through and with them that the manual took

shape and came to Tife: Dr. Duncan Chappell, who served as overall project
coord]natgr; Mr. Herbert Edelhertz, who made both substantive and editorial
contributions; Mr. Harvey Chamberlin, legal specialist, and Ms. Roma St. James,
who took total responsibility for manuscript and graphics preparation.
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PREFACE

The major objective of this manual is to provide Taw enforcement agencies
with a basic, practical handbook on effective ways to combat the criminal
receiver (fence) of stolen goods. The resources relied upon were the knowledge
and experience of anti-fencing units throughout the United States. We sought
to find out how they addressed these four basic questions:

1. MWho is the fence?

2. What is the nature of the challenge(s) he presents to
law enforcement?

3. What does it take to combat him?
4. What can be expected from an effort to combat him?

This manual is aimed at meeting the needs of both the field officer and
the agency administrator. It is designed to guide and facilitate action, rather
than to give pat answers. In order to do this, it was necessary to both
explore the promise and the dilemmas of anti-fencing enforcement efforts.
Put another way, this covers both the excitement and the frustration of
combatting the fence.

This manual deals with the fencing problem generally, and also with specific
issues likely to face a variety of individual agencies. Its aim has been to
be of practical benefit to a wide law enforcement audience with varied needs
and different levels of available resources.

The seriousness of the challenge of property theft is only surpassed by
the challenges presented to those who seek new ways to combat it. 0ld
approaches and old perspectives are difficult to discard. While the potential
rewards of anti-fencing enforcement are great, they will come only to those
agencies which give the commitment and possess the understanding it takes to
achieve them. Anti-fencing enforcement, then, is a challenge to those agencies
which are truly concerned about property theft, and willing to back up that
concern with an unfaltering commitment of available resources, talent, stamina,
and imagination. It is to such agencies and their people that the following
pages are addressed. In this manual we cannot hope to answer all their
questions, or solve all their problems, or address all their needs. If it
can help in these areas, however, this manual will have done its job.
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INTRODUCTION

WHY GO AFTER THE FENCE?

A consistent and alarming pattern emerges each year from the crime
statistics compiled by the Federal Bureau of Investigation and by large
and small Taw enforcement agencies around the nation. It is a pattern that
reveals an absolute dominance of theft crimes, combined with a substantial
increase in crimes of that type over the preceding year. 1In 1973, for
example, theft crimes (i.e., burglaries, larcenies and auto thefts) con-
stituted 90% of all reported crime nationally and showed an increase of 6%
over 1972. 1In 1974, the figures were 90% and 18% respectively.l 1In 1973, a
burglary was estimated to occur nationaily once every 12 seconds; in 1974,
the estimate was one every 10 seconds.

Behind these alarming statistics lie some even more disturbing facts.
Victimization studies by the National Crime Panel suggest that two or perhaps
three times as many thefts occur as are reported.?2 Hearings in 1973 and 1974
by the Senate Small Business Committee revealed that real losses due to cargo
theft are similarly under-reported, concealing yet another sizeable part of
the true incidence of theft.® While, then, it becomes somewhat impossible
to accurately estimate the actual level of theft occurring and the amount
of losses for which it accounts, it is possible to conclude that the
statistics we do have -- alarming though they may be -- represent only a
part of the total victimization due to theft. It is also clear that in terms
of frequency of occurrence, number and range of victims, and economic impact,
theft constitutes this country's number one crime problem!

What do we know about this problem? Perhaps the most striking aspect
of the problem is the fact that it is dominated by thefts of goods (i.e.,
property theft) as opposed to thefts of cash or its equivalent. Estimates
suggest that as much as 75% to 85% of annual theft losses consist of goods
and merchandise.* This critical piece of information strongly suggests that

1In recent years, the only reverse in this trend was noted in 1972 where
although theft crimes still constituted 86% of all reported crimes, their
number had declined 2.3% from 1971.

2See, Criminal Victimization Surveys in 13 American Cities, U.S. Dept.
of Justice, (Washington, D.C.: G.P.0., 1975).

3U.S. Congress, Senate, Select Committee on Small Business, Criminal
Redistribution (Fencing) Systems and Their Economic Impact on Small Businesses,
Part I and Part II, Hearings before the Committee, May 1 and 2, 1973, and
April 30 and May 1, 1974.

“From G. Robert Blakey and Michael Goldsmith, "Statistical Analysis of
the Theft and Recovery os Stolen Property," Table 10, copy kindly supplied by
the authors. See also Marilyn Walsh, "Stolen Property and Its Redistribution
in the Seattle Metropolitan Area," report prepared for the Seattle Police
Department, February, 1975.




the activities of these thieves are supported by a stable and continuing
market for stolen property. If such a market did not exist, thieves would
be required to shigf their activities to targets in which cash alone could
be acquired. This would not only shrink the number of available theft
targets but also Timit the number of thieves who could operate at any one
time. Because the market for stolen property does exist, we are Teft with
the kind of situation that has become only too familiar -- a constantly
increasing rate of theft, dominated by thefts of goods, stolen from a wide
range of reporting and non-reporting victims. If, then, we are ever to
impact on the serious and ever increasing theft problem we face, it is
clear that we must focus not only on the thief but also on the market for
stolen property. This means attention to the criminal receiver of stolen
goods, or the "fence" as he is more often called.

The need to combat the fence is by no means a new thought. As long
ago ass1795, Patrick Colquhoun (known as the father of the British police)
wrote:

"In contemplating the characters of all these different
classes of delinquents (that is Thieves, Robbers, Cheats

and Swindlers), there can be Tlittle hesitation in
pronouncing the Receivers to be the most mischievious of
the whole; Tnasmuch as without the aid they afford, in
purchasing and concealing every species of property stolen
or fraudulently obtained, Thieves, Robbers and Swindlers,...
must quit the trade, as unproductive and hazardous in the
extreme.

Similarly in 1928, the Association of Grand Jurors of New York County, in
its study of the receiving laws of the forty-eight states and Alaska, said
of the receiver: "He not only furnishes the incentive to crime by providing
a market, but he organizes and directs criminals, and very often finances
them."® More recently, the President's Crime Commission in its discussion
of professional crime, characterized the receiver as one of the two
"essential relationships"? which the professional criminal must establish in
order to successfully survive. And Jerome Hall, whose analysis of criminal
receiving had provided the basis for the Crime Commission's remarks, updated
his own work in 1968 stating: "It is clear that the criminal recejver is
the heart of the theft problem. Not only large scale professional theft

Spatrick Colquhoun, Treatise on The Police of the Metropolis,
(Montclair, N.J.: Patterson Smith), p. 289,

8The Criminal Receiver of Stolen Goods: Source of Organized Crime
and Creator of Criminals, Assoc. of Grand Jurors, (N.Y.: Putnam, 1928),
at p. vit.

“The Challenge of Crime in a Free Society, (Wash., D.C.: G.P.0.,
1967), 7.5,

but also countless thefts by juveniles and occasional offenders depend on
the availability of a regular market - and to provide that service is the
crucial function of the criminal receiver."®

Despite all this testimony to the fence's importance, it has taken
until now -- the Tatter half of the 20th Century -- to develop a body of
experience to guide anti-fencing enforcement efforts. The historic lack
of enforcement attention given the fence derives mainly from two sources:

ea traditional theft enforcement policy that is both inappropriate
and self defeating; and

ean inability to assess current shortcomings in such a way that
resources can be redirected according to clear priorities,

I+ TRADITIONAL THEFT ENFORCEMENT POLICY

Law enforcement activities directed against property theft are
traditionally thief-oriented in approach. This orientation is the basis
for the creation of the usual burglary-theft investigative units,
sections, or details. Where an agency and/or jurisdiction is large
enough, this approach results in the creation of even more specializad
burglary-theft units dealing with a type of thief, or type of target.
Thus, an agency may have an auto-theft detail, a safe and loft squad,
or a shoplift unit.

Regardless of the size of a theft section or the degree of special-
ization within it, this traditional enforcement effort almost inevitably
causes a reactive approach to property theft. For example, theft
detectives are assigned caseloads on the basis of reported crime incidents
--- and because theft events are so frequent and numerous, these caseloads
are typically large. Thus, management of caseloads can fully occupy the time
o: theft detectives, Teaving 1ittle or no time for investigations of specific
thefts.

The traditional enforcement policy regarding property theft has a
rational justification. The thief is after all the immediate perpetrator
of the event reported to police. Similarly, victims of crimes cannot be
ignored by police departments; their complaints must be serviced in some
way. Where the traditional policy is inadequate is in its exclusive focus .
on the thief makes for two major gaps in theft enforcement.” lhese are:
(1) inability to follow the dynamics of the crime; and (2) inattention to
the fence of stolen goods.

8Jerome Hall, "Theft, Law and Society - 1968," Journal of the American
Bar Association, Vol. 54, pp. 960-967, at p. 962.




The reactive stance of traditional theft enforcement causes law enforce-
ment agencies to respond to previously committed theft events in a static
way. It is based on the narrow but erroneous assumption that the crime has
been completed when the thief has made his successful exit from a premises.
Where property has been stolen this is not, in fact, an accurate view. The
crime must continue to the point where the thief can successfully convert
stolen property to a more useful commodity (usually cash or drugs). Failure
to respond to the continuing dynamics of property crime by recognizing its
transfer function causes law enforcement agencies to focus the greatest
attention on perhaps the least relevant part of the crime scene. The
original scene of the crime is better viewed as the point at which the
reported crime commenced; the more relevant scene becomes instead the
transfer point, where the stolen property starts to lose its relationship to
the victim --- once it goes out of the hands of the original thief. The
agent of this transfer is, of course, the fence -- the other major property
theft actor who is all but ignored in the traditional approach.

IT, ASSESSMENT OF SHORTCOMINGS AND THE DEVELOPMENT
OF NEW PRIORITIES IN THEFT ENFORCEMENT

Inattention to the fence does not stem from any lack of awareness of
his importance. On the contrary, theft detectives are nearly unanimous in
labeling the fence as a more important crime target in property crime than
the thief. The problem is that traditional theft policy and the organi-
zation of police response are not structured in a way that allows
significant attention to be devoted to the fence.

The working of large victim-complainant caseloads leaves theft detectives
1ittle time for independent investigations of fences. Neither deoes it present
much incentive to do so. Theft detectives are evaluated on their ability
to "clear" cases assigned them. Actijvities such as independent fencing
investigations, which consume time needed to work a caseload are not expected
and can positively jeopardize an investigator's productivity rate as viewed
by his/her supervisor.

This is not to suggest that the fence is completely ignored by theft
investigators under traditional theft enforcement policies. On the contrary,
investigators are 1ikely to develop information on fences in the course of
carrying out their caseload responsibilities and as a result of their inter-
action with thieves. Some investigators regard this information as extremely
important, and strive to keep it current in the hope that "someday" they
will have the time and the opportunity to use it in making cases against these
offenders., Others make current use of such information. They use the fences

about whom they have information as informants, to help clear caseloads
and solve particular burglaries.? Thus, while fences may not generally
be ignored by theft investigators, neither do they receive systematic
enforcement attention. Traditional theft enforcement policy allows
neither the time nor the incentive for such efforts.

It is in recognition both of the fence's importance and of the lack of
enforcement attention he generally receives under traditional theft policy
that law enforcement agencies across the United States have launched special
anti-fencing efforts. These efforts differ significantly in terms of
scope, nature of fencing problem responded to, degree of correspondence
with traditional organizational structures, extent of financial support, and
specific investigative strategies employed. Their diversity, however, has
generated a rich store of knowledge and expertise for the law enforcement
community. '

The experiences of anti-fencing efforts around the country provides
information not only on the potential of such strategies themselves, but
also on what it means generally to set new priorities in property theft
enforcement. They have shown that in the property theft area, which is so
frequently viewed as frustrating and not susceptible to law enforcement
impact, new success can be achieved and a new story can be told. Unlike
many proposed innovations of the past, anti-fencing efforts offer great
promise to both law enforcement agencies and to the communities they serve.

ITI. OUTLINE AND APPROACH OF THE MANUAL

This manual is designed to give law enforcement agencies a composite
picture of the rich and varied experience of anti-fencing efforts across
the country. The general nature and details of that experience have been
gathered through correspondence with many agencies involved in anti-
fencing enforcement, site visits to 16 operating programs, and interviews
conducted at those sites. The information gathered has been catalogued and
organized here for presentation in a way which will make this manual a
general sourcebook regarding the rationales, approaches, needs, and
relative strengths of various anti-fencing strategies and techniques
employed in this country., It is also intended to show the more general
dilemmas and problems raised by these efforts, and the ways in which
these have been handled or solved, Because this manual is designed to
present a composite of national anti-fencing experience, it does not
address every possible issue in this enforcement area.

9This particular stance with regard to the fence is discussed in
more detail at p. 12.
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This manual devotes its primary attention to strategies for identifying,
investigating, and convicting fences on criminal charges. This focus by
and large therefore excludes civil and administrative remedies that may
show some promise. The criminal emphasis is stressed because most experience
has been in this area, and also because it is expected that Taw enforcement
has greater interest in the potential of this approach. While civil and
administrative strategies are, therefore, noted where appropriate, they are
not discussed in as much detail as are criminal anti-fencing approaches.

This manual does not attempt to recount in detail the individual
experiences of the sites visited. This is not done for two reasons: (1) many
efforts are on-going and of a covert nature such that a detailed documen-
tation could prove jeopardizing to officers involved; and (2) the general
lessons from diverse efforts visited are considered to be more valuable to
the Taw enforcement community than the specific outcomes of individual
programs, 10

The manual does not address two areas of fencing activity that while
considered important were adjudged to be beyond the scope of this document.
These areas are the fencing of stolen securities and commercial documents
and the fencing of cash itself. They are eliminated here because the
audience interested in these fencing situations is deemed to be only a
small segment of the more general Taw enforcement audience the manual seeks
to address, and because these situations raise substantially different
enforcement issues.

With these exceptions, then, this manual will generally describe the
current state of anti-fencing enforcement efforts, their prospects, their
challenges, and their potentials. It focuses first on the nature and scope
of the problem, describing roles commonly played by fences, and the impact
of fencing operations. It will also set out the most frequent fencing
situations confronted. Next, it describes the design of an anti-fencing
effort, identifying the typical structure and manpower arrangements used
and specifying the particular administrative and support needs of such an
effort.

The manual next addresses alternative anti-fencing strategies, including
an analysis of their appropriateness when applied to different kinds of
fencing situations and with regard to basic legal reguirements in fencing
cases. Next, the manual turns to management of anti-fencing efforts, focusing
on evaluative considerations and the reTationship of the eftort to other
agency activities. Finally, the manual discusses the promise of anti-fencing
enforcement, identifying impacts that have been experienced and can be
anticipated.

10In addition, the need to specifically detail each effort is not
considered necessary since a roster of contributing agencies is provided
at Appendix A, the members of which can be separately contacted by those
with an interest in their experiences.

CHAPTER ONE

THE FENCE OF STOLEN GOODS AS A LAW
ENFORCEMENT TARGET

I, DEFINITION OF THE PROBLEM

The fence of stolen goods does not represent an easy target for law
enforcement action. To begin with, his activities in buying and selling
stolen property are generally of a covert and highly conspiratorial nature
not readily detected or penetrated. The fence will not advertise his
association with thieves, nor will his activities be immediately apparent
to those not participating in them. Similarly, because the fence's crime
is that of providing an i1licit service rather than the performance of an
overt act, it will leave Tittle evidence of its occurrence. Thus, while
evidence that a theft has been perpetrated is easily available (i.e., a
break-in is shown and a loss of property discovered), no similar overt
acts alert us to the fence's crime. In this sense, fencing is very much
like other "service" crimes such as Toansharking or the management of
i1legal gambling activities. 1In addition, most of the fence's acts in
perpetrating the crime of criminal receiving are not in and of themselves
illegal, The buying, selling, storage or transport of merchandise, for
example2 is not against the Taw. Thus, the fence, in performing these
activities with regard to stolen merchandise, is not behaving in a clearly
il1legal manner. -

Detection of fencing activities by law enforcement is further hampered
by the fact that criminal receiving is unlikely to be a reported crime.
This is because the fence does not overtly victimize anyone. Typically,
then, there will be no compiainant to initiate a fencing investigation.
Instead, a fence must be proactively sought for investigative purposes.
Actual penetration of the fence's activities will itself be difficult
because most of those with whom he comes in contact will serve to further
insulate him. Thus, thieves will only reluctantly compromise the fence
because of the important service he provides in buying stolen goods from
them and because they must compromise themselves in order to do so. The
fence's customers, on the other hand, may either be ignorant of his illicit
activities or, if they know of it, be as reluctant as the thief to divulge
the nature of the fence's operation.

Finally, considerable conventional wisdom exists which underrates the
seriousness of the fence's conduct. Such wisdom has allowed the view to
prevail that the fence is Tittle more than a harmless street peddlar or a
somewhat shady pawnbroker. Overcoming this impression of the fence and
replacing it both with more realistic portrayals and with an understanding
of the serious influence the fence has on property crime, constitutes a




major challenge to law enforcement. It is a challenge that may be con-
fronted within a police agency itself as well as among members of the
general public who may eventually become jurors.

For too Tong the fence has been protected by a lack of interest and
attention, because his importance is underestimated. In part, receiving
Taws themselves may contribute to a confused notion as to what the fence
actually does. A typical fencing statute, for example, might describe the
fence as: anyone, other than the thief, who knowingly receives, possesses,
transports, conceals or withholds stolen property with the intent to benefit
himself or to deprive the lawful owner thereof. Such language, taken by
itself, conveys 1ittle idea of the critical role(s) played by the fence in
property theft.

In order to better understand the serious nature of the challenge the
fence presents to law enforcement and of the harm he represents to society,
we next turn to a discussion of roles typically played by the fence. Then,
in order to appreciate the broad influence the fence exerts on property
crime, the specific impacts of the fence are presented and discussed.

A, THE ROLE(S) PLAYED BY THE FENCE

The first role played by the fence is that of providing a market for
stolen property, and hence for theft crimes themselves., By showing a
continued willingness to receive and purchase stolen property, the fence
gives economic or commercial value to stolen property which it would not
otherwise have. This willingness to acquire stolen property provides
the incentive for its theft in the first place. Without this market pro-
vided by the fence stolen property loses much of its attractiveness as a
theft object. The market role of the fence serves to reward the thief's
criminal conduct and to create the incentive for future, similar conduct.
At minimum, then, the fence can be seen as a critical factor supporting and
maintaining thievery.

More serious, however, is the extent to which the market role played
by the fence is active or passive in nature. Fences can be seen to display
different degrees of activity/passivity in influencing the thief's conduct.
The most passive fence is one who will buy anything and everything that is
brought to him. This type of fence merely provides a general demand for
stolen goods and hence the incentive for general victimization of property

owners by thieves. As a practical matter, such fences are not very numerous.

Instead, most fences distinguish among types of property either by refusing
some or by paying different percentages of the value of goods, depending
upon the kinds of goods which are stolen and offered by the thief.

Distinguishing among stolen property items adds an extra dimension
to the fence's role. For example, the mere refusal to handle certain kinds
of property indicates a preference for other kinds. The communication
has a very real influence over the thief's activities. It will tend to make
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the thief Timit his takings to those the fence prefers. Manipulation of
prices paid for merchandise has a similar effect. Specialization by the
fence (i.e., specification that he will buy only certain kinds of goods),

is the most directive role played by fences in this regard. Thus, the

thief acquainted with specialist fences will steal only those items he

knows them to handle. Any indication of a goods preference ~--- whether

by exclusions, price differentials or specialization --- involves the

fence in a more active role in determining the nature of the thief's targets.
This is because the demand for particular property items is being stimulated
and hence more specific classes of property owners are being "fingered"

for theft. Thus, for example, the truly passive fence may affect property
theft victimization only in an absolute sense (i.e., by increasing 1t§

The specialist fence, on the other hand, will affect the rate of victimization
of particular property owners, (those who own CB radios, or expensive

jewelry or coin collections for example). Most studies of fences indicate
that some degree of specialization is usual, and that the goods preferences

of various fences are well-known to thieves.l!

The nature and degree of a fence's preference for certain stolen
merchandise, then, constitutes an important role in influencing the thief.
The fence's role is not Timited to goods preferences, however. Instead,
fences are often found to assume roles far more active than these. The
most typical of such active fence roles are (1) the financial staking or
other support of the theft; (2) the theft-to-order; and (3) the set-up.

The provision of support necessary to the commission of a theft can
range anywhere from acting as tipster, to the supplying of transport vehicles
or the advance of monies for acquisition of tools or information. Practically
speaking, the latter case is the more unusual. Fences rarely advance cash
on a promise to perform except where the thief is of such competence that
his success is inevitable. Even then, the more Tikely situation is for the
thief to acquire money from others (loan-sharks, for example) using his
anticipated success as "collateral."” While fences are somewhat more likely
to rent transport vehicles or warehouse facilities necessary for thefts,
acting as tipster is perhaps the most common function played by the fence
in an active, support role.

The second kind of active fence role, the theft-to-order, is really
specialization at its highest point. In this situation, the fence not
only specifies a type of property to be taken but also orders the specific

1lspecialization usually occurs because the fence is typically a
legitimate businessman who handles either only those stolen items that he
is familiar with in his Tegal enterprise or only fast moving items such
as entertainment equipment and firearms. Studies by Marilyn Walsh, in
several American cities, showed specialist fences to comprise 90% of local
fencing populations. See The Fence - A New Look at the World of Property
Theft, forthcoming Greenwood Press, December 19/6.
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quantity of such goods to be stolen. Auto thefts often fall into the
theft-to-order category, where a particular kind and quantity of cars or
car parts are ordered by the fence. Usually the destination of property
stolen in this manner is predetermined; the buyer is already identified
and anticipates delivery of the goods. Thefts~to-order generally occur
where two types of property are involved: high-value unique items (art
works, Jjewelry or coins, for example); or large volume, new property
(obtained chiefly while in transport channels?.

The "set-up" probably demonstrates the most active role played by the
fence. What it involves is the fence initiating and planning the theft of
a specific victim at a particular time in order to acquire particular
goods. In other words the fence becomes the tipster plus. The set-up
evolves because the fence by virtue of either a professional, commercial
or personal relationship with the victim comes into possession of information
important for the commission of a theft. A good example of the set-up is
the antique dealer who appraises the property of a client, learns of that
client's potential absence from home and plans a theft based on such inside
information, i.e., "sets-up" the victim. To facilitate the theft, the
fence will often supply the transport vehicle to the thief. In effect, the
thief merely executes the fence's plan, retrieving precisely what the
fence wants, when he wants it.

It should be noted that the fence, unless he is also a thief, will
1imit his participation in an actual theft to the level described above.
Fences do not as a rule steal themselves. Thus even where the fence has
generated and planned a theft in its entirety, he remains in a safe, low-
risk background position while the thief incurs the greater risks of
detection and arrest.

The roles of the fence can be summarized as follows, listed from
most passive to most active:

Implicit Influence  epassive fencing role, taking everything brought
Over Thief to him.

epreferential fencing role, showing property
preferences.

sspecialist fencing role, displaying particular
goods preferences, excluding most other property.

esupport fence, providing tipster, transport or
other services necessary to theft's commission.

s theft-to-order fencing role, placing orders for
specific kinds of goods and their location,
pre-arranged deliveries to buyers.

Explicit Inf1uence sset-up fencing role, generating and planning
On Thief theft of property from a particular victim.
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As one moves down the 1ist, the role of the fence becomes more active,
directive, and explicit toward the thief. At the same time it becomes more
specific in its effect on theft victimization, narrowing the targets of
thieves to particular classes of victims or even to individual victims.

A11 of these roles, then, confirm the critical part played by the fence as
he knowingly "receives, purchases, transports, conceals or possesses" stolen
property. The particular impacts of these activities are next discussed.

By THE IMPACTS OF THE FENCE

The fence in his various roles can be seen to impact directly on three
sets of individuals: burglars;12 Taw enforcement; and property theft victims.

1. THE FENCE'S IMPACT ON THE BURGLAR

The influence of the fence over the burglar was noted above,
especially with reference to the fence's capacity to reward the thief's
behavior by giving stolen property a commercial value. In this way, we
accounted for the incentives for theft activities. The impacts of the fence
on the burglar, though less apparent, are far more signifTicant. This is
particularly true in terms of the maintenance of the thief in his theft
activities. For by his actions the fence does two important things for the
thief: (1) he makes the thief less apprehendable; and (2) he makes property
theft less risky.

The two impacts are generally related but not quite identical. Their
combination, however, serves to make the burglar's occupation far less
dqngerous. For example, where the burglar executes a theft successfully
(i.e., leaves no fingerprints and is not witnessed or apprehended during its
commission), the fence removes from him the last incriminating piece of
evidence that can implicate him in the crime --- the stolen goods. Because
the fence takes possession of such goods fairly rapidly, the burglar's "at
risk" time is virtually Timited to the scene of the theft itself and a short
span of time after that during which the crime may not even be reported.
Thus the fence serves in large part to insulate the thief from what are
expected to be the Tikely consequences of his conduct --- apprehension and
accountability by the criminal Justice system which would stem from his being
"caught with the goods."

At a second Tevel, the fence can serve to reduce the risks associated
with the commission of a theft in an absolute sense. This is particularly
likely where the fence assumes a more active role. In the "set-up," for
example, the provision of inside information to the thief often reduces the
true risk to zero. Thefts-to-order facilitated by bribery and/or corruption
of the victim's agent(s) (the so-called hijack,!3 for example) similarly

12By burglar we mean to represent all property thieves using the most
characteristic thief of goods as a general term for all.

) 13Evidence suggests that most such events are really "give-ups" by those
involved, that is, the goods are given up without the use of force by the
hijacker(s).
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make risks associated with the crime practically non-existent. The fence as
planner, tipster and set-up assure that thefts have certain and safe outcomes.

In addition, then, to providing a market for stolen property, the fence
provides the thief with an even more important service --~ the ability to
insulate himself from the evidence of his crime. Because of this the thief
spends less time having to deal with the Togical consequences of his acts,
giving him more time to actively pursue his criminal occupation. It permits
the thief to specialize in what he may be bast at --- theft --- and to
eliminate the hazards of functions he is not so good at --- storage and
resale of stolen goods in channels of normal commerce.

2. THE FENCE'S IMPACT ON LAW ENFORCEMENT

The second group impacted by the fence are law enforcement agencies.
The handiwork of the fence in providing insulation and risk insurance for the
thief has a tremendous impact on the police. This impact is well-documented
every year as theft rates rise but clearance and property recovery rates remain
disappointing. By making the thief less apprehendable, the fence makes police
less effective in their crime prevention and control efforts. Thus, police
performance in the area of property theft is more often a source of internal
frustration than a source of pride.

Among investigative level persormnel in a police agency, the morale of
theft detectives is probably the lowest, and with good reason. The fence
has made the burglary/theft investigator's job nearly impossible. Through|I
him the burglar is far less 1ikely to be "caught in the act" or "redhanded" l
with the goods in his possession. This, combined with the'contemporary thief's
lack of a definable modus operandi, gives the theft investigator very few
leads to pursue in attempting to catch the offender. Instead, successful
performance with regard to his caseload is frequently dependent on the chance
event, the gross mistake or the rare, lucky break. As noted.ear11er, too often
this "Tucky break" is a tip from the fence who has been cultivated as an
informant. Theft investigators, under great pressure to clear large gase]oa@s,
may find granting a tacit immunity to the fence in exchange for help in solving
burglaries is a "mutually beneficial™ arrangement. Because the fence
traditionally is not viewed as a major enforcement target, such_trade-offs of
the fence for the thief or for many thieves may never come to Tight. No Tlaw
enforcement agency can or should feel comfortable with this practice. Though
extremely subtle, its compromising and manipulative aspects are serious
indeed.

Even more serious, however, is the situation in which the fence acquires
immunity more directly by corrupting or compromising police personnel or other
criminal justice system officials. Some fences operating through legitimate
businesses, for example, have attempted -- and often succeeded -- to buy
"good will" by offering substantial discounts on merchandise to police
officers, prosecutors and judges. Even where such attempts are not success-
ful, the effectiveness of law enforcement is severely compromised by such
activities. Other situations have been found in which fences, feeling
vulnerable to shakedowns, have directly paid for information or protection
from criminal justice officials.
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In assessing the impact of the fence on law enforcement, then, both his
collusion with the thief and his compromise of enforcement personnel must be
considered. For a crime area as prominent as property theft, the impact of
the fence on the capacity of law enforcement to perform well is significant
indeed, affecting not only the internal morale and integrity of a police
agency, but also the confidence of the public.

3, THE FENCE'S IMPACT ON PROPERTY THEFT VICTIMS

The final group separately impacted by the fence is the public
itself, which is affected in at least three ways. First, there are those
citizens who, as theft victims, sustain actual losses of property. Often
property loss is combined with extensive property damage to one's home or
business by the thief. Similarly, while 1ittle information is available,
there is some suggestion that personal injury may not be as insignificant
in property theft as was once thought. The fence, by supporting and en-
couraging the thief, serves to keep the number of citizens who are also theft
victims at a high level. In addition he often disproportionately influences
the victimization of certain groups or individuals by his goods preferences
or active involvement iri generating a theft.

The experience of most theft victims is both consistent and depressing.
Typically the criminal justice system offers them Tittle hope that the
offender will be apprehended and even less hope that they will see their
goods returned.'* Public confidence in Jaw enforcement is continually
undermined as theft victimization continues to escalate. The logical
progression of society's disaffection with law enforcement has led to a
situation in some parts of the country now where theft is an accepted
unpleasantry of modern 1ife and where rather than expecting to be protected
against theft, property owners take their own steps to minimize losses. The
typical step taken 1s the acquisition of theft insurance. Thus, many theft
victims are so cynical about the capacity of taw enforcement that they have no
interest in the investigation of their cases. They only report the crime to
satisfy the requirements of insurers.

This kind of situation, in which law enforcement agencies are put in the
position of performing purely clerical validation functions for insurance
companies, is a sad commentary on contemporary theft enforcement and on
our stamina as a society. It shows a lack of resolve in meeting the challenge
of crime, in favor of adopting a way of "living with it." It does not bode
well for the kind of citizen-law enforcement partnership that is needed if
we are to reverse the trend of crime control efforts. Instead it reflects
a demoralization of both police and public that cannot be accepted or
justified.

%In the state of California in 1974, for example, only 10% of all goods
reported stolen (excluding autos) were recovered by law enforcement authorities.
Statistic kindly supplied by California Department of Justice.
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It is difficult to ignore the fence's contribution to this sad state
of affairs. Were it not for his insulation of the @hief, his encouragement
and support of theft, and his impact on the resp.nsive capacity of Taw
enforcement where property theft is concerned, “he situation would be some-
what transformed. As it is now, however, citizens are st(ong1y affected by
an increased potential for victimization which the fence influences --- causing
a profound indifference to remedies which law enforcement could be expect$d to
provide. Finally, whether victims or not, all citizens pay “or the fence's
handiwork through increased insurance rates and theft inflated prices on most
of the commodities they purchase.

The substantial impacts of the fence on thieves, on law enforcement, and
on the public are often subtle and intangible, but they are no Tess real.
Our current responses to them represent Tittle more than simple accommodation
and subsidization of higher and higher rates of property crime. The potential
for reversing this trend is the promise offered by anti—feng1ng efforts. It
is a promise which, if fulfilled, offers much to reverse this trend and is
a challenge which must be met.

I1., FENCES AND FENCING OPERATIONS - THE SCOPE
OF THE PROBLEM

While the roles and impacts of the fence are definable and can be readily
understood, the complexity of the fencing problem becomes apparent when the
many forms of fencing activity are examined. Not all fences are alike; they
operate in different ways; and the responses they call for are also different.
Law enforcement agencies around the country are generally found to relate
to one or more of the following fencing situations:

eFenci-q operations Tinked to Tocalized theft problems;
eFencing operations linked to narcotics trafficking;

e Fencing operations linked to syndicated, organized crime
activities;
eFencing operations linked to mobile, professional theft rings.
The nature and scope of these four basic fencing situations are very different
as are the kinds of individuals associated with each. In order, then, to

understand anti-fencing enforcement, it is important to distinguish among
these fencing situations and the particular challenges each creates.

A, FENCING AND LOCAL THEFT PROBLEMS

The most pervasive and persistent fencing situation is that faced at .
the Tocal level in heavily populated urban jurisdictions. This type of fencing
is well reflected in the annual statistics compiled by police agencies in these
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Jurisdictions, recording endless reports of commercial and residential
burglaries and larcenies. The theft victimization supported by this kind

of fencing is probably the best reported of any, and we know that only half '
the picture is revealed by reported crimes.l® Localized fencing depends upon
the activities of Tocal burglars, addicts and juveniles. It operates through
direct dealing between the fence and thief, aithough drops (storage places)
for stolen property or agents of the fence may be used. In any case, the

fence's identity is 1ikely to be known by the thief whether they meet face
to face or not.

Localized fencing tends to be divided into two general marketplaces: one
for used merchandise stolen from residences; and one for new merchandise
taken from commercial establishments. Addicts and juveniles are generally
associated with the first; and other thieves with the latter. The
complexity of a local fencing situation is derived from the range and number
of individuals involved. Fences may be organized to service geographical
areas, or thieves of particular character. Thus, neighborhood or area fences
who deal primarily with thieves Tiving in that general area are likely to be
a part of the scene. Similarly, fences dealing primarily with addicts or
juveniles are frequently observed in a Tocal fencing situation. While a
local fencing situation may be highly structured, it is not Tikely to be
hierarchical in nature. Thus, most local fences are first-order fences
dealing directly with thieves, rather than as intermediaries for others.
Not all Tocalized fencing operations are centrally located within urban centers,
but al1 will depend upon Tocal thieves as supply sources.

Most fences operating in a localized setting are either owners or operators
of apparently legitimate business establishments.l® The types of businesses
involved may range anywhere from the corner Ma and Pa grocery store to a
successful downtown jewelry establishment. Businesses frequently reported as
active in fencing include restaurants and bars, moving and transfer companies,
antique dealerships, new and used auto dealerships, furniture and appliance
stores (retail and repair), jewelry stores, coin and gun shops, auto
repair/service stations, and realty companies.

Another prominent group of fences on a local scene are residential
fences operating from private homes. These individuals often employ drops
for reception of stolen merchandise, particularly if their residences are
outside the urban centers which are their sources of supply. Others receive
merchandise directly at their homes. Residential fences tend to handle two
kinds of goods: boosted /i.e., shoplifted) clothing; or home entertainment
items such as televisions or stereos that are fast-moving and easily sold.
Local fences who are businessmen also tend to specialize either in goods they
handle legitimately or in fast moving property items such as CB radios, or
color television sets. ‘ ’

15Criminal Victimization Surveys in 13 American Cities, note 2, above.

16See Walsh, footnote 11, above, in two studies, businessmen-fences made
up 67% and 71% of local fences known to police in two different metropolitan
jurisdictions.
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Because a fence depends on Tocal supply sources does not mean that his
goods are resold Tocally. Generally, the larger the volume handled, the more
Tikely it is that there will be transportation to other Tocations for resale.
Even the residential fence may transport stolen property, particularly if it is
new merchandise.

The major characteristics of a local fencing situation, then, are these:

e dominance of direct-dealing, first-order fences, depending
upon Tocal thieves as sources of supply

elarge number of both thieves and fences involved, handling both
new and used merchandise stolen in local residential and
commercial burglaries and larcenies

e dominance of market by fences operating primarily from a wide

range of Tocal business establishments, and secondarily from
private residences.

B, FENCING LINKED TO NARCOTICS DEALING

The second basic fencing situation is also a localized one, confronted
mainly in urban jurisdictions and characterized by the bartering pusher-fence.
Often this type of fencing operation will coexist with those described above
but it will be an important aspect of a local fencing situation displaying
some distinct characteristics of jts own.

To begin with, the narcotics/fencing situation has a restricted
clientele, primarily involving addicted or drug-using thieves. Thus, while
pusher-fences may coexist where other types of fences operate, they will
attract a large proportion of the addict population away from non pusher-
fences. This is because the pusher-fence allows the addict-thief to accomplish
two goals in one transaction: selling stolen property and acquiring drugs.
The trade is nearly always in a barter format.

Next, the use of the street level pusher as a key figure in such fencing
operations introduces a hierarchical dimension to a local fencing scene. The
pusher becomes in effect the collection agency for stolen property, but he is
really only an intermediary. The true fence responsible for the resale of
property items is of a different order and stands in the background. Thus,
unlike many local fencing situations, the addict-thief dealing with a pusher
"fence" will not know the identity of the true fence or final destination
of the stolen property he supplies. In some instances, it is not clear that
the pusher himself even has this information. The shrouding of the fence
through levels of intermediaries gives him an insulation not possessed by
the Tocal fence who deals with thieves directly.

The final dimension introduced by the narcotics/fencing situation is ?he
double Toading of a distribution channel to accomplish more than one illicit
objective. The pusher-fence operation demonstrates the adaptability of a set
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of illegal relationships to a range of criminal activities. The organiza-
tional and transport capabilities of a narcotics import operation are also
well-suited for the acquisition and redistribution of stolen goods. This
two-way operation is more complex than the usual localized fencing
situation.

While narcotics/fencing operations are more restrictive, more hierarchical,
and more complex than other Tlocalized fencing operations, they are vulnerable
to Taw enforcement in a number of significant ways. For example, their first
order operatives (street level pusher-fences) are decidedly more apprehendable
than are other local fences. The latter group is frequently composed of
apparently reputable business people handling goods whose stolen character
may not be provable. The pusher-fence handles not only merchandise of
this type but also a commodity(ies) that is per se illegal, i.e.,
contro!]ed substances. Similarly, individuaTs involved along the entire
narcotics chain are generally considered to be of a less reputable i1k than
are most Tocal fences and their contacts.

The narcotics/fencing operation does not appear to have a preference
for new over used merchandise. It accepts both. It does, however, tend
to specialize primarily in home entertainment equipment and other Tight
household items. This type of fencing enterprise acquires a volume of
stolen goods because of frequent dealings with its thief suppliers, and
because 1t 1s also supplied by the trade of a number of street level pushers.
It does not, however, rely on a large volume per transaction traffic and is
unlikely therefore to generate victimization due to large-scale theft.

One final note must be made before summarizing the major characteristics
of the narcotics/fencing operation. This type of fencing situation is more
frequently observed in the western part of the United States, particularly
the West Coast, than elsewhere. The major reason for this appears to relate
more closely to the nature of narcotics trafficking in the West rather than
to any particular differences in fencing between Fast and West. Thus, the
lTess monopolistic nature of Western narcotics importation and distribution
allows a free-wheeling style that permits other illicit entrepreneurial
ventures. In other parts ~f the country, greater monopoly in the narcotics
trade tends to make it a mi 2 restrictive business with Tittle opportunity
for fencing. Thus, in the East fencing and narcotics pushing are more 1ikely
not to mix but to remain distinctly separate illegal activities conducted by
decidedly dissimilar types of individuals.

The major characteristics of narcotics/fencing operations are these:

e a restrictive clientele comprised primarily of addict and/or
drug-using thieves

°a multi-level structure based on the street-level pusher as
first Tine operative and collection agency
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edoes not permit direct dealing between supply sources (thieves)
and the true fence

eintroduces a complex set of illicit relationships accomplishing
several criminal objectives (i.e., distribution and sale of
drugs and theft and redistribution of stolen goods)

edoes not handle proceeds of major thefts, although stolen property
is acquired in volume through frequent transaction with addict-
thieves and through use of many first order intermediaries

sjs most frequently observed as a phenomenon of local fencing in
the western United States

C. FENCING OPERATIONS LINKED TO SYNDICATED ORGANIZED CRIME
ACTIVITIES

The third basic form of fencing operation is that Tinked to the activities

of organized crime syndicates. Operations of this type acquire their supplies
of stolen goods because of widespread corruptive and/or coercive activities

of such syndicates, particularly in the transport sector of the economy.

The actual fences in this situation are generally businessmen, far removed

in involvement and Tocation from the activities that make the thefts of

goods possible. Sometimes, even the stolen character of the goods they
receive may be unknown to these businessmen-fences. This type of fencing

situation has the greatest complexity both in terms of the number of individuals

involved and the roles they play.

An example of such a fencing operation in action will testify both to
its complexity and its efficiency:

A truckload of color television sets leaves a
secured railway yard for a regional distribution warehouse.
The number of the truck, its cargo, and time of departure
are known because individuals inside the railway yard have
access to and have provided this information. Their reasons
for doing this are that they owe their jobs to the corruptive
influence of others and expect to continue to be rewarded
for such activities. The driver of the truck, who may also
owe his employment to others, is given a chance to earn extra
money if he follows certain directions. In this case, he is
told to collect his cargo and proceed on his way, stopping
at a certain truck stop for coffee. He is also told to have
a long coffee break.

At the same time another individual of a very marginal
type is given the chance to make $50.00 cash. He is told to
proceed to the above noted truck stop, given a description
of the truck, and told to drive it away to another location
and disappear. When he has gone, several individuals arrive
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with smaller trucks and unload part of the cargo into
each. They then proceed to destinations gjven them,
In this case the destinations are three different
television and appliance stores some 200 miles from
the event. The owners of these stores expect the
shipments and on arrival the trucks are unloaded and the
television sets placed in the store. A predetermined
amount of cash is given to the driver who then leaves.
It is 1ikely that this will all have occurred before
the original truck has been located, and in some cases
before the crime has been reported.

This crime may Took very much 1ike a hijacking; it probably will be
reported and classified as a hijacking. It is, however, the classic "give-up"
perpetrated and made successful by a large number of individuals none
of whom knows very much about the overall operation. Each performs a
small part of the larger task and then ends his involvement. Al11, however,
are orchestrated in their activities by a set of contacts that exist for
purposes other than these. They are illicit relationships involving Tabor
racketeering, gambling and loan sharking. Like the narcotics situation
described earlier, however, they are relationships that are equally capable
of generating. further, lucrative criminal activities.

The fences in this situation are of two kinds: businessmen who serve
as outlets for the goods;!7 and broker-type fences who facilitate these
arrangements. The broker is not necessary where the businessman-fence is
involved because of indebtedness to or corruption by organized crime groups
but is important where the businessman-fence is not under such control.
Neither of these kinds of fences are themselves members of organized crime
syndicates. Instead, they maintain a relationship with it either because
they must, or more Tikely because it is profitable.

Organized crime-generated fencing operations are generally the concern
of law enforcement in more than one local jurisdiction or, alternatively,
of agencies that have broader jurisdictional authority. This is primarily
because the total activity is Tikely to cross many jurisdictional lines.
Often in the past it has been assumed that the capacity to initiate and pursue
far-fiung investigations of the numerous and varied individuals involved in
syndicated crime-related fencing cases resides only or mainly in state and
federal agencies. This assumption is not necessarily justified. There are
many examples of successful efforts taken against this kind of fencing
operation by local Tlaw enforcement agencies, either alone or in coordination
with others., Local law enforcement has a duty and responsibility to provide
follow-up investigation of crimes reported in its jurisdiction. Where
Jjurisdictional 1ines are crossed by perpetrators, such a follow-up response
may include coordination or cooperation with others at local, state, regional
or federal Tlevels.

17The concept of the "outlet" fence is borrowed from Professor G. Robert
Blakey of Cornell University.

e
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There now exist many newly-formed associations that have developed
mechanisms for both cooperative information exchange and actual case follow-
up assistance. Some examples are the International Association of A1rport'
and Seaport Police, state intelligence units, burglary-theft 1nvgst1gators
associations, etc. Such associations and groups have the potential for
greatly enhancing the capacity of law enforgemeqt agencies, at all levels, to
pursue complex, multi-jurisdictional investigations. As such, they offer
many investigative alternatives to Jocal law enforcement beyond immediate
referral of cases between one another.

A separate challenge presented by the organized crime—based fencing
operation is that fencing operations of this type often involve thefts that
go substantially unreported. Thus, many diversions of property that are
more subtle than the “hijacking" described above, are acgounted for as
"Tosses", "damaged" or "short-loaded" cargoes; and no crime report is filed.
Law enforcement agencies at all levels overwhelmed by reported theft often
have 1ittle time or opportunity to investigate these unreported thefts. The
allocation by law enforcement of already over-committed resources to the
investigation of unreported crimes is a problem that goes.beyond the fencing
situations described here, although the challenge of a failure to respond
is particularly significant in this area. It may be that the same kind of
groups and associations noted above, that serve to enhance the follow-up
capacity of law enforcement, may also provide for the 90011ng of resources
to pursue self-initiated or pro-active case investigations of this type.

Diversions from cargo-handling terminals form the bulk of the activity
of the organized crime type of fencing situation. This means that the goods
handled in this situation consist primarily of new merchandise in large
quantity. The only significant departure from quantity theft that will
interest such an operation is the theft of high value unique items.

It should be noted that while organized criminal syndicates often plan
and execute these large-scale thefts, their members retain 1ittle more than
a monetary interest in them. Rather, the actual hand11ng_of goo@s is
contracted out to those more specialized individuals --- in particular
businessmen-fences. The fact that willing business partners are so )
consistently and easily found makes this type of fencing situation especially
disturbing. It cuts to the heart of the commercial integrity of the legitimate
marketplace.18

The major characteristics of an organized crime supported fencing
operation are these:

o the existence of an organized criminal group whose illicit activities
give it influence over the behaviors of key transport personnel

185taff investigations by the Senate Select Committee on qu]i Bu§iness,
e.g., raised serious questions in this regard. For a separate discussion, see
White Collar Crime, Everyone's Problem, Everyone's Loss, U.S. Chamber of
Commerce, 1974,
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o the presence of broker-fences or of legitimate businessmen
willing to or coerced into providing outlets for stolen
merchandise, to resell stolen goods

esubstantial diversions of goods either underreported or
poorly reported by victims

-concgntration on large-volume diversions of new merchandise
or high-value 1items

euse of marginal individuals (in transport occupations) rather
than identified thieves to carry out thefts

D, FENCING OPERATIONS TIED TO PROFESSIONAL THEFT RINGS‘

The activities, contacts, and modus operandi of professional theft rings
have in the past been well known and of great concern to Taw enforcement
agencies. In more recent years, however, changes in the theft population,
influenced greatly by a high incidence of drug use, have shifted attention
to thieves far more active and far less skilled than professionals. Indeed
there are proportionately far fewer professional theft groups existing now
than when most thefts were skillfully perpetrated. Now, the bulk of theft
statistics reflect the work of marginally skilled individuals victimizing
a wide range of the population.

Still, the professional theft ring and its contacts, notably its fences,
represent a distinct and troublesome problem. They put at substantial risk
a significant portion of the public owning property of high intrinsic value.
Three key contacts are relied on by professional rings: the tipster (the
information source or set-up); the fence; and the fix (the corrupter who
minimizes criminal justice system consequences for group members§.19 Both
the professional theft group and its contacts form a geographically dispersed
but closed fraternity. As such they represent a significant challenge to
law enforcement.

A recent examination of professional theft by the Pennsylvania Crime
Commission20 found considerable involvement of syndicated crime figures as

19The Tatter two contacts were discussed by the President's Crime
Commission. See The Challenge of Crime in a Free Society, (Washington, D.C.:
G.P.0., 1967), p. 46TT. '

20See Clifford L. Karchmer, "Professional Crime in Pennsylvania: A
Report on the Activities of Large-Scale Theft Rings in the Commonwealth,"
1971-72 Report, Pennsylvania Crime Commission, pp. 109-149. Available free
from the Commission at 523 East Lancaster Avenue, Saint Davids, Penn. 19087.

——
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tipsters or set-up. or professional theft rings. This raises the concern

as to whether, in the intervening decades between the time when the pro-
fessional thief was a common part of the theft population and now, the nature
of persons performing tha important roles of tipster and fix may not have
changed considerably with the entrance of organized crime figures in such
roles. Such changes would, of course, affect the world of the professional
thief and possibly his crime targets as well.2l In this regard, the -
Pennsylvania Crime Commission was alarmed by the incidence of professional
theft occurring in rural, underpoliced areas in which 1ittle or no law
enforcement response was available. The question which must be asked is:

who is, or should be, "minding the store" on professional theft? Given

the infrequency with which the professional works, this may be the most
lucrative form of theft perpetrated today, and the kind of theft least subject
to law enforcement agency response.

But if the professional thief Tlargely falls through the cracks, his
fence remains even more remote. Highly specialized, having nationwide
interests and often quite respectable, this individual supports and profits
handsomely from the professional ring's burglaries and robberies. Evidence
seems to suggest that the role of fence to professional theft rings has not
been usurped by others, and he remains a stable element in the perpetration
of high value theft.

Because this fence operates across jurisdictional Tines and serves
geographically dispersed professional thieves, it 1is Tikely that federal
authorities will usually have major responsibility for confronting him.
Nevertheless, local and particularly rural and suburban jurisdictions, must
be sensitive to professional theft operations and alert to the far-reaching
support such crimes receive from fences who may conduct business far from
the area where the thefts take place.

Fericing operations tied to the professional theft ring are the most
exclusive, restrictive, specialized, cosmopolitan and Tucrative of all.
While they are only infrequently activated, they are a continuing challenge
to all levels of law enforcement.

111, INDICATORS OF FENCING ACTIVITIES

Because fencing situations differ in scope, complexity, and nature of
the individuals involved, it is critical that law enforcement agencies
interested in anti-fencing enforcement make some assessment of the
particular situation(s) they face. There is no magic formula that will
answer questions of who and where all the fences are. In fact, some of the
best answers are likely to develop in the course of an anti-fencing effort

21The concern expressed does not suggest that professional thieves are
"controlled" by organized crime groups, but rather questions the extent to
which a total independence from these groups continues 1o be maintained by
the professional.
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and not prior to its initiation. Nevertheless, because many organizational
and policy decisions relating to the design of anti-fencing efforts must
rely on a basic understanding of the situation "out there," a serious
attempt to generally describe the problem(s) faced is needed.

Prqb1ng the fencing situation confronted by a Taw enforcement agency is
not easily undertaken through use of traditional law enforcement approaches.
Statistics on fencing activity, for example, are generally poor, non-existent,
or Targely unidentified.?2 Assessment of fencing, therefore, requires a new
approach to existing data and the seeking of additional information not
ggnera11y.cops1dered for such a task. The following sections suggest three
k1nds of indicators that an agency should investigate to gain a general
picture of the fencing situation(s) faced. Systematic review of the
presence or absence of the three kinds of fencing activity indicators
qunt1f19d - s@at1stica1, observational, and collateral --- will provide a
firm basis on which anti-fencing enforcement decisions can be made.

A, STATISTICAL INDICATORS

The statistical inqicators of fencing were earlier noted but deserve
repetition here, for while they are all too familiar their association with
the fence may not be well-understood. Three main indicators signal the
active presence of fencing activity: (1) high rates of theft combined with
Tow clearance rates for theft, (2) low arrest rates for theft, and (3) Tow
property recovery rates. Such statistics are often erroneously interpreted
to suggest that police have become less competent and thieves more adept.
Such interpretations fly in the face of fact.?®

Police officers today are better trained educationally and more highly
compensated than ever., Thieves are, on the average, less educated, less
competent and less well compensated than ever. What these statistics challenge
is not the competence of police in performing their tasks but rather the
wisdom of the particular tasks assigned them. The unhappy consequences
revealed by the above-noted statistics do not ask "What are the police doing?"
but rather "Why aren't they doing something else?" Any law enforcement
agency which fgces annual statistics 1ike those described above makes a
mistake if it ignores the fence, for that offender has already and will
continue to reflect on the agency's capacity to successfully serve its citizens.

B, OBSERVATIONAL INDICATORS

Obgervationa1 1nq1cators of fencing activities fall into two broad
categories: those which police, by actual surveillance, can themselves

_ 22Cpiminal receiving is classified as a Part II offense in the Uniform
Crime Reports making the guidelines and required reporting procedures for the
offense less stringent than with Part I crimes.

23For some examples of how to graphically di .
see Appendix B, grap y display agency theft statistics
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observe; and those which can be learned from the observations of thieves and
other informants and the debriefing of prisoners or arrestees. Police
surveillance may be most useful to confirm infurmation gained from these other
sources.

To the extent that a police agency with an interest in anti-fencing finds
Tittle internal information available, the quickest study it can do is to
so0licit such information from informants and/or thieves and arrested suspects.
Often thieves are not systematically asked about fences or fencing operations
dealt with or known. It should be remembered in interviewing thieves that the
fence is a key to their “"business success." Thus in the absence of other,
more compelling pressures, the thief will not be particularly motivated to
place his fence in a vulnerable position. He may, however, be willing to
confirm information or talk generally about other fences he's heard about
but never dealt with.

Informants can be an extremely Tucrative and cost-effective source of
information on fences. They must be handled carefully, however., Informants
should be programmed to develop information on specific targets of investi-
gation. Their police contacts should not be satisfied to accept only what
the informant wants to tell, but should insist on corroborative information
and hard evidence, if possible.

The debriefing of prisoners is another valuable information source that
can be greatly enhanced by prosecutor involvement. The prosecutor can assist,
for example, by convincing a prisoner that it is in his interest to provide
information on fencing operations. Any questioning of informants, thieves,
or prisoners should begin from a base of knowliedge about the local fencing
situation, which many theft detectives already possess but have not had the
time or resources to exploit. Mere fishing for information is Tikely to
produce falsehood. The thief can and will tell an uninformed interrogator
anything that seems remotely plausible., His veracity will only be assured
where he feels or fears he will be caught in a 1ie. In this regard, some
agencies have established a policy of polygraphing prisoners following
debriefing, to ascertain the veracity of information given and to avoid
allocating resources on the basis of erroneous or incomplete information.

Informed questioning of theft offenders can be based on information
gathered from trusted informants, or from Timited investigations undertaken
by police officers. In such questioning, it will be important to confirm items
such as the following about suspected fences: type of stolen property handled;
kind of thief dealt with; volume of trade in stolen goods; and location of
receiving activity (including any "drops" that may be used). Once a lead has
been obtained, surveillance can validate much of this information. Observa-
tions of known theft offender arrivals and departures at a suspected fence
Tocation; Togs of transport vehicles and other vehicular traffic at or near
premises; the carrying of goods into a premises and exit without them; the
volume of the traffic coming and going from the location; all serve to confirm
in a preliminary fashion that specific suspects warrant further, more intensive
investigation., It should be remembered, however, that surveillance is an
extremely costly investigative technique that, if not skillfully accomplished,
can jeopardize future operations. Where utilized, it should be undertaken in
conjunction with and on the basis of information generated from the sources
described above.
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_ Both observable and statistical indicators are, of course, most use

1n connection with an appraisal of the localized feﬁcing situa%ions dgzc:$led
earlier, This 1is bgcause in both of these types of situations, locally
reporteq crime statistics can be expected to be reflected in the activities
of the 1nd1y1duais obse@ved and interrogated. Similarly, thieves and infor-
mants relating to localized fencing operations can be expected to have better

knowledge of the fence's identity than is true in organi 9
situations, for example, ganized crime-type

The usefulness of statistical and observational indicators is som
less he]pfu1 where fencing operations Tinked to organized crime or to iggat
prgfess19na1 theft‘r1pg are to be appraised. There are several reasons for
this. F1ﬁst, statistics regarding the organized crime-based fencing situation
may be quite m1§1ead1ng due to substantial under-reporting or poor reporting
by those victimized. Second, in both the organized crime and professional
theft ring situations, observable indicators are 1ikely to occur in a locale
some distance from the one in which the victimization statistics have been
logged. Third, the complexity and secretiveness which mark both these types
of situations is Tikely to Timit knowledge of their activities to those
d1rgc§1y involved, F1na11y, observation is made difficult by the fact that the
act1V1ty_1eVe1.of the fencing operation in both these situations is Tikely to
be more 1nterm1tt¢nt and Tess continual than is true in either of the first
two types of feng1ng situations. In order, then, to appraise fencing operations
related to organized crime or to professional theft groups, a third set of
indicators, those relating to collateral crimes, are of more potential value.

Ci COLLATERAL CRIMES AS INDICATORS OF FENCING

A1l fences commit collateral crimes in the furtherance of their sto
property dga}wngs. The most common but potentially most difficult ¥0r ngg?
tax author1§1es to prove are those of income and sales tax fraud and evasion,
qu_the bus1nessmaq-fence collateral crimes may also involve such things as
civil wrongs re]atyng to unauthorized extension of service guarantees and
warranties, or bus]ness 1icepsing regulations. Though such i1legal activities
may run par§11e1_w1§h a fencing operation, they are not necessarily indicative
of it. Their principal law enforcement significance is that they may provide
prosecutive alternatives, or expose fences to investigation by non-police
agencies, e.g., th‘or regulatory, which may be of value to anti-fencing
squads. Such activities as the falsification of transportation documents and/or
merchand}se nvoices, together with unusual inventory accounting procedures,
are of direct significance to appraisal of the true nature of a fence's
business, notwithstanding its legitimate cover.

. The narcotics-related fencing operation obviously commits collateral
crimes associated with the possession, transport and Za]e of controlled
§ubstance§. In effect, criminal receiving of stolen property in this situation
is often ignored in favor of drug-related investigations. This is in spite of
the fact tha? it may be difficult to determine which is the collateral and
whlch the primary activity. A probing of this type of fencing operation, then,
requires the full investigation of its drug-rela*ed components,
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Organized crime-related activity produces a raqge.of gr1m1na1 con@uct
collateral to fencing that can provide substantive indications of fencing
activity. Common collateral crimes associated wwth the oygqn1zed crime type
fencing operation are Toan sharking,.111ega1 gamb11ng activities, corrupt 1t
labor practices, bribery, and extortion. Aqd1t1ona1 acts may involve assau ],
forgery, and falsification of shipping and invoice documents. It is critica
to consider these collateral crimes in appraising fencing operations because
successful development of supplies for the fencing market will dgpend upon
the commission of most or many such crimes. Thus, for example, investigators
in Florida concerned with cargo theft and labor ragketeef1ng found these
activities totally linked with mechanisms for fencing major thef;s qf.cargo.
Investigation of collateral crimes also helps to identify those individuals
who are key to the fencing operation.

Fences who service the needs of professional theft rings tend to commit
fairly subtle collateral crimes. These may involve violations of trust,
extortion, and insurance fraud. Because of the sub _rosa nature of most of
the activities, they are really more signposts than true 1nd1gators of fencing.
That is, their presence may signal the need for an investigation of fencing
rather than serve as an absolute indicator of it. Similarly, theft investi-
gations into crimes committed by the professional theft ring ghou]@ consider
such collateral crimes as worthwhile investigative targets which will spin-off
evidence which can be used to make cases against fences.

Although fencing activities may almost tompel certain other crimes such
as tax evas%on and f?aud to be committed, these should be d3$t1qgu1§hed from
those collateral criminal acts on which the fencing enterprise is directly
dependent or which serve to facilitate its success. When .these 1at§er
crimes, such as corrupt labor practices, are probed.as.such, a fgnq1ng
operation which is neither easily observed nor s?atwst3ca11y verifiable can
be described and brought into focus for further investigation.

D, ASSESSMENT OF THE FENCING PROBLEM

Once a law enforcement agency has established the nature of the fencing
problem it faces, it should address itself to the sk11ls.and resources of
the targets of investigation. This is an important preliminary step to take
in planning an anti-fencing program since it will determine the 1eve1 of
effort and resources necessary to combat the problem. In assessing a
fencing problem, it is well to remember that unlike many theft activities,
fencing is a highly Tucrative criminal business. The fence is Tikely, then,
to be an individual of some means. If he or she is also a respectable business
figure, then financial means may be combined with §1gn1f1cant social and
political power. Such characteristics are not legitimate reasons for avp1d1ng
the fencing fissue. Rather they suggest that resource and security concerns
be given serious and early consideration in planning an enforcement program.

Indicators noted above as ‘important for dgcumenting a fencing‘p(ob1em can
also be useful in assessing the scope and magnitude of fencing activity. Theft
statistics, for example, may be very revealing in determining the resources of
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the fence. Thus, a pattern of frequent large scale theft events suggests a
capacity for much greater volume than does a pattern where such events are
infrequent. Significant changes in either the nature or volume of what is
stolen may suggest new and important changes in the stolen property market-
place. Observation of a "drop" for stolen goods suggests greater volume for

that operation than where a fence personally meets the thief to take
delivery.

Qne assessment that is often of considerable concern to Taw enforcement
agencies 1is the degree to which syndicated organized criminal elements are
present or influential in a Tocal scene. While no real blueprint exists

to precisely determine this, several rules of thumb can be helpful guides in
such an assessment.

Interstate or long distance shipment of stolen goods is not a
reliable indicator of syndicated organized crime involvement.

Often some confusion arises regarding the presence of organized criminal
elements where Tong-distance transport of stolen property is shown. This is
not a good measure. Quasi-legitimate relationships between "reputable"
commercial firms can easily facilitate the movement of goods out of a local
area with no assistance from a criminal superstructure. What is often
significant, however, is not the movement of goods itself, but when movement
takes place. Thus, interstate operation by a businessman-fence is 1ikely to
involve the shipment of locally received goods to another Tocation for
resale. The classic organized crime operation, on the other hand, involves
the transport of goods to a separate location for both receiving and resale
purposes. The critical difference is the distance™between the Tocation of
the theft and the fence. In the case of the businessman-fence the distance is
relatively short; in the classic organized crime-type fencing operation, the
distance between the crime and the fence is 1ikely to be greater and often
of considerable distance.

The impact of an organized crime syndicate, where it exists, is
not uniform for all types of fencing situations.

Even where substantial organized crime activity and influence is known
to be concentrated in a local area, its impacts on fencing will vary. A
fencing operation linked to localized theft operations will not be greatly
affected by organized crime. Its scope and main characters are either not

significant enough or too remote for that. Rather, such fencing activity will
occur independently.

Fencing operations 1inked to narcotics trafficking are Tikely to be
significantly affected by the presence of organized crime elements, in that
pusher-fences will be far less numerous where organized crime activity is
strong. This is because of the monopolistic tendencies of organized crime
in the area of drug distribution and a concurrent lack of interest in the
merchandise stolen by the addict. Pushers in this situation will tend to be
pushers only and not collection agents for stolen property as well. If anything,
then, the Tocalized fencing operation can be strengthened by organized crime
through the virtual elimination of the pusher-fence as a competitor.
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The greatest organized crime impact on a local area will be that
associated with fencing operations linked directly to an organized crime
syndicate and with fencing operations linked to mobile, professional theft
rings. That is because operations of the former type reguire substantial
corruptive activity as well as the development of ocutliets for goods stolen;
while those of the latter type may also necessitate the involvement of
organized crime figures as tipsters and for facilitating the fix. Where,
then, high volume new goods and/or high value thefts are involved, an
organized crime syndicate presence can be extremely important. It may result
in substantial public and private corruption and in significant victimization
that might not otherwise have occurred.

It is highly unlikely that organized crime influence over local
theft and fencing is present where there are not present other
traditional types of syndicated organized crime activity.

It should be noted that the fence himself, because of his influence
over the thief, can fashion a Tocal theft operation that is highly structured
and organized. In addition, he can by his financial means and "legitimate"
status create a climate of manipulation and corrvuption not unlike that
traditionally associated with organized crime syndicates. Because one dis-
covers such structure, organization and corrthion does not therefore justify
an assessment that syndicated crime is present. Fencing is not itself a
major activity of organized crime syndicates. It is quite Tikely, therefore,
that where organized crime has no direct interest in local vice, gambling,
narcotics or loan sharking activities, it also has no involvement in theft
and fencing, The "organized crime" dimensions apparent in a local fencing
scene are more likely to be those of the local fence rather than those
associated with a larger criminal syndicate. Syndicate interest in fencing,
where it does actually exist, tends to evolve from other activities and not
from an interest in fencing itself.

IV, THE FENCE AS A LAW ENFORCEMENT TARGET - A SUMMARY

The complexity of the challenge presented by the fence to law enforcement
comes first from the nature of his crimes. Covert and conspiratorial in
character, these crimes do not leave a clear imprint except on the behavior
of others, Thus, evidence of fencirg is revealed most clearly in the decreased
apprehe?sion of the burglar and the diminished rate of recovery of the property
he steals.

In another sense, the complexity of the fence's challenge comes from the
variety of roles he plays in property theft. The more active the fence becomes
in directing the thief's activities, the safer and more insulated from law
enforcement detection they both become. Whether through property speciaiization,
thefts-to~order or the set-up, the fence serves to generate criminal activity
to which the traditionally reactive posture of Taw enforcement is i11-suited
to respond successfully.
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Add to this the varied settin "
. ' gs from which the fence operat
which he acquires stolen goods, and the extent of the fence?s in??uzggeo$§ of
even more 1mpressive. Whether he is merely encour

a few Juveniles or sustaining the occupation of a career thief; whether

To understand the fence in these co i
: in ntexts and roles is to
fggze:2e1151mp1e" act of receiving stolen property is not very §?§§¥§t§2da11
[P fead it ¥$presents one of the gravest challenges faced by law enforcement'
challenge that comes not only from the seriousness of the fence's ‘

) ! Normal operatin
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a new policy and a new commitment in theft e i i
_ nforcement. Neithe '
5??};egﬁe gne which law gnforcemeqt.can reasonly afford to ngoﬁe?s ;Qs fence’s
hhile taﬁingngesggaggigt;pg i‘pos%t;¥e benefit to the activities of the thief,
cgative toll on the rest of ys. Stealj t onl
Property but a measure of confidence from t i ' Vneasure
of vitality from law enforcement itself. "¢ public and an equal messure

The challenge of the fence is a diffic ]
) e of ult one, but it can be met.
it takes to meet it in terms of manpower, resourceg, policy, and ingenui@?at

5 the major concern of this manu
. . al. : .
discussion now turns. These are the subjects to which
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CHAPTER TWO

THE COMPONENTS OF ACTION: RESOURCES AND MANPOWER

1, DESIGNING AN ANTI-FENCE EFFORT

Once a law enforcement agency has adequa?e!y appraised the fencing
problem it confronts and assessed its capabi11t1es and scope, Tt.1s f??dy :
to plan in more detail the response it will mqu and the effort.1t §1 ] %p? y
to the situation. Careful and intensive preliminary appraisal is a sg.u ely
critical to the design of an appropriate anti-fencing effort. T1syea ing
of the nature of the problem faced can Jead to ineffective strategies "
that hold 1ittle promise of achievement, and perhaps strengthen the position
of local, established fences.

1t is clear from the experience of Tlaw enforcement agencies around the
country that while resource requirements for anti-fencing programs are red
substantial, they are not extraordinary when compared with those as;oc1a e .
generally with pro-active enforcement’efforts (such.as narcotics endorceiﬁn ,
for example). Regardless of the part1gu1ar §trateg1es to be‘adopte or the
specific tactics they will employ, anti-fencing efforts require resources
of four kindsy

1. An anti-fencing effort must have adequate manpower to do its job.
Experience from around the country has shown that such units need not ﬁe
very large. They may, in fact, be more effect1ve to the gxtent that they
remain small and cohesive. "Small" in this case, means five or six
officers in addition to a field commander.2* The necessary roles and
functions in a fencing detail make it nearly impossible for two or thre:if .
officers to accomplish all tasks, and where too many are involved the ? orts
tend to get diffused and lose focus. While manpower negds may not b@ arge,
it is essential that they be dedicated as‘a strong comm1?men§5to anti-fencing
and not be pulled away for conflicting or collateral duties. If thire 1sk
such a diversion, no amount of manpower can be expected to successfully wor

the fence.

i i i i i i d from
2, Anti-fencing officers must have access to an 1nvesﬁ1gat1ye.fun

which informants can be compensated. Access to such funds is a m1q1ma1
requiremant, but as a practical matter it 1s preferable for an anti-fence
detail to have a fund that is separate from a larger departmental allocation
and over which they have direct control. There are several reasons for

. . . . . < . 800
24Tphis size is common for the average sized police agency visited, an
person department. It can be adjusted downward for smaller departments, but
large increases in the size of such a unit, even 1n larger departments, does
not appear to be either useful or cost-effective.

251 fuller discussion of specific manpower needs is found at pp. 34-37
below. ’
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this: first, fencing investigations generally represent a new enforcement
focus in an agency, but its needs may not compete well for a single source

of funds when matched with more traditional efforts in the area of narcotics
or vice. Thus, fencing investigations are sometimes treated 1ike step-
children when a common fund is to be allocated. Second, the ability of a
fencing unit to assess and control its own investigative funds facilitates
better planning of its enforcement effort., Its officers will know exactly
how much is available and can better assess how and when to utilize it.

Third, control over a separate fund allows better security and control over
the informants utilized and the investigations conducted. This is particularly
important where an informant fears reprisals from a powerful fence and desires
that the fewest number of people know of his cooperation. Finally, a fencing
detail's use of investigative funds is 1ikely to be intermittent and will
often occur at irregular times of the day or night. The detail is better

able to operate, then, if it is not necessary to rely upon the working hours
of others in order to receive funds.

An anti-fencing unit should, therefore, have an agreed-upon latitude
in disbursement of its investigative funds. This is not to suggest that
such latitude should be without some Timits placed upon it by pre-determined
administrative personnel who have audit and control responsibilities. While
many deals can and will occur after normal working hours, they can almost
always be anticipated or delayed if necessary. This means that at the same
time that the fencing detail has its own funds and control over their use,
it should not have procedures for disbursement of those funds that depart
substantially from those normally required. Thus, rigorous audit and control
considerations should guide the unit's disbursement practices. There are
many benefits to pursuing a policy of latitude tempered by rigorous audit
control review in the use of funds. Two of the most important are: first,
rigorous disbursement procedures prevent investigators from buying large
quantities of unidentifiable items; and similarly, such procedures will provide
the unit commander with the opportunity to assess the effect of a Targe dis-
bursement on his projected plans, other pending cases, etc.

The general rule should be this: anti-fencing units should have control
over and Tatitude with respect to use of investigative funds --- with
equivalent stress placed upon accountability for their use.

3. The third kind of resources needed by an anti-fencing unit is a pool
of money and property to finance its business interaction with a fencing
operation., While a fencing situation can be observed for preliminary purposes
of confirming the activities being perpetrated, mere observation does not
usually provide the quantum of evidence necessary to prove a charge of re-
ceiving stolen goods. Rather a fencing investigation must interact with the
offender(s) involved. To do so, it must be able to deal with the fence on his
terms. This means having either goods to sell or money to buy goods, or both,

"Buy money" should be thought of as a separate resource although it may

?e he1gsand accounted for under the same procedure as that used for informant
unds.

26These procedures are further elaborated at pp. 55-57 when accountability
and audit controls are discussed.
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The same rigor noted above for review and control of informant funds
should also accompany the disbursement of buy money. Such control will be
Tikely to create delays in disbursement that would not otherwise exist, but
these delays may work to the jnvestigator's advantage. Thus, once a deal
with a fencing suspect has been made, putting the transaction off until
monies can be acquired can produce a "story" that enhances the investigator's
credibility with the subject. Excuses such as "I want to check the market
before I buy that much" or "I want to pay you in cash and will have to get
back to you tomorrow after I get to the bank" are good examples of delaying
tactics that may build rather than destroy credibility. They also allow time
to identify the subjects or property that are part of the deail. Depending
upon the length of an investigation and the speed with which an arrest is
planned, buy money funds may need to be Tittle more than a flash roll. In
this case, a fencing detail may be able to make use of flash rolls held
by other investigative units.

Access to property items is helpful, but often more complicated to
achieve. Property recovered by a police agency that is unclaimed can be a
valuable source for such items. Usually, however, special arrangements must
be made iu order to use such property. This is especially true where local
ordinances, municipal codes or state statutes require a particular dis-
position for such property. In this case, temporary exceptions to these
ordinances or codes should be arranged beforehand. Alternatively, fencing
details may be able to obtain permission from victims whose property has been
recovered to use it further. Similarly, private insurers or other businesses
may be willing to donate property for investigative use. In these cases
it is best to obtain formal releases for such items and to ensure that all
parties understand the risks of loss involved and agree to them.27

4, The fourth type of resources needed by an anti-fencing effort is
surveillance and monitoring equipment, including surveillance vehicles. A
fencing detail cannot easily make use of standard unmarked police vehicles.
Instead, it requires vehicles not easily identified as of a law enforcement
type. Some anti-fence efforts have found it practical to make leasing
arrangements for vehicles that allow them to change them frequently. Others
have found it useful to rebuild or disquise old fleet vehicles or to use
impounded and unclaimed vehicles for this purpose. If special arrangements
need to be made for acquisition of such vehicles, this should be taken care
of beforehand. Depending upon the nature of the surveillance to be conducted,
a detail may require a surveillance van that can serve as both a field
command post and a surveillance point. These are somewhat more expensive
than other vehicular purchases or expenditures.

Other surveillance needs will include field radios, body transmitters,
35 mm cameras and film, video taping equipment and film, and lenses that
give appropriate clarity at various distances. The inclusion of many of
these items will depend first upon their permissible use in a jurisdiction and
then upon the degree to which the nature or Tlength of the investigation

27The public and the private sector as resources are discussed further
at pp. below.
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requires detailed documentation and corroboration. Thus, a long-ter
operation will need the greatest documentation where meméry caggngt gecovert
expected to serve exclusively; short-term field operations resulting in
immediate arrests, on the other hand, may require Tess documentation

of the way in which events occurred. Who will testify may also influence the
degree of external documentation used. If a police officer is to testify,
fewer corrobora?1ve devices may be necessary than where an informant or
co-conspirator is expected to testify.

Whap equipment is needed, then, very much depends on the nature of

the tactics to pe employed. The same is true of all the resources comiiitted
ggfg:tag$g-fegc1ng Sffgrg -E each must be justified by the nature of the
nned and by budgetary constraints and limitations. The budget

matter should be given separate consideration. serary

As  BUDGETARY JUSTIFICATINNS FOR ANTI-FENCING

As might be expected, rust anti-fencing efforts have thus far been
supported by external gran* monies. Often there is considerable dissatis-
fact1on on the part of law enforcement with the grant situation. In
particular, grants often cause delays in start-up and implementation that
are confusing and frustrating. In the case of anti-fencing efforts, these
frust?at1on§ should be weighed against the very real advantages of prior
91ann1ng wh1ch the grant situation requires. Because anti-fencing enforcement
1s a relatively new investigative area, such prior planning can be extremely
va1uqb1e to the officers involved. It will mean that the effort and jts
tactics will be thought out in more detail than might otherwise be the case.
And it will give some direction and guidelines to the unit once work is
begqn. Thg grant process, then, can insure that anti-fencing officers are
equipped with adequate resources and tools to do their job. Lackluster
attention to grant planning, on the other hand, can leave highly motivated
officers with either inadequate or (what may be worse) inappropriate
resources. The grant process, then, should be viewed as an opportunity to
think through and provide guidance, direction and specificity to an enforce-
ment effort in an area where few guidelines and specifications are available.

. Geqera]ly, jgstification is needed at two Tevels of the grant process,
First, Just1f1cat10n_for devoting attention to fencing is necessary. Annual
departmental statistics showing losses from theft and subsequent recoveries
can provide ample Justification for the effort at this level. The second
level involves justifying the amount of effort and expenditure devoted to
the project. Here the- ability to translate statistics into a definable
enforcement target is critical. The capacity to ably describe the nature of
fencing in a Jurisdiction will greatly assist in defining strategies and the
resources needed to implement them. Analysis of the problem, then, becomes
the basic justification for effort and expenditure,

Experiencg f(om around the country shows a range of effort and funding
levels. Description of the kinds of efforts utilized is reserved for the
next chapter, but some idea of costs is appropriately discussed here. The

i
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average annual cost of anti-fencing programs is $160,000, ranging from a
high of approximately $275,000 to a low of $56,000. Generally, the biggest
variation is determined by whether or not the salaries of officers are
fully contributed by an agency or are supported to some extent by a grant.
Often overtime pay, if provided for at all, is applied for in a grant. The
other major source of variation among program costs is the amount of equip-
ment purchased. It is not uncommon to find that equipment acquisitions,
including office furniture and surveillance equipment, runs as high as
$35,000 to $50,000.

The level of buy money and informant funds does not generally vary
greatly among programs. Average annual investigative funds were $15,000,
with a range of from $27,000 to $6,000. Where a separation in the allocations
has occurred,buy money has usually taken a smaller chunk than has informant
funding.

A fully equipped and well financed anti-fencing program, then, can cost
annually as little as $50,000 or as much as $300,000. What a particular
effort should cost will depend on the nature of the problem perceived and
a reasoned appraisal of what it will take in resources and manpower to
successfully confront that problem.

B, SELECTION OF OFFICERS FOR ANTI-FENCE EFFORT

Once an anti-fencing program has been developed and carefully thought
through, the next critical decision involves the selection of officers to
implement it. Where practical, 1t is advantageous to make this selection
before the effort is fully planned in order that the interested officers
can have a part in that process. Often this is not possible, but at
minimum, the individual who is to serve as the unit commander should be
involved in the design and planning process.

(1) The Field Commander

A fencing detail should have an active, field Tevel commander. Generally
officers at sergeant or lieutenant rank TIT1 this role but the rank is not as
important as is the active involvement of the commander in the investigations
conducted. The unit is weakened to the extent that its leader performs merely
desk or administrative functions. Where there is great concern for such desk
duties they should be reserved for a higher direct supervisor, and the
field responsibilities of the unit Teader should be emphasized. There is good
reason for this. The nature and speed of the field decisions that must be
made in anti-fencing investigations make arm's length management totally
inappropriate. 1In addition, the complexity of many fencing cases require that
a unit commander be in close contact with his officers so that decisions
only he can make can be made quickly. Often there is Tittle time for lengthy
briefings by an officer; he needs to rely instead on his commander's intimate
knowledge of the investigation being conducted.
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(2) The Property Officer

Another important function in an anti-fencing detail is that performed
by a property officer. His is a key role, easy to underrate, but to do so
is dangerous. Not all anti-fencing units make use of a separate property
officer but it is an important role to consider including in a unit.
Gengra11y the property officer performs two vital functions: (1) on-going
review of ?heft reports and compilation of files on recently stolen goods:
and (2) maintenance of documentation on goods seized, recovered, and/or
needed as court evidence, The volume of property recovered by anti-fence
units is Targe and most anti-fencing units have found their departmental
property rooms to be inadequate for their purposes both in terms of space
and procedural standard of care. Where a property officer is utilized he or
she takes major responsibility for the tagging and recording of all evidence,
recoveries, and seizures. Usually a unit will request its own space for
storage of property items. Where a property officer is not used, these
duties fall on all officers involved. Because these duties can be time

consqming, they can take considerable time away from investigation for house~
keeping chores. )

That is not, however, the only advantage of specially designating the
property 9ff1cer role, Often when # large seizure is involved, many citizens
call to find out if their property is included. Similarly, each item of
property se1geq must be traced to an owner for evidentiary purposes. In
order to facilitate the viewing and identification by potential property
owners, it is helpfyl to have one officer assigned the task. This will insure
uniformity of procedures for identification and release to owners 1if
that is possible. Where anti-fence investigators are working undercover, the
property officer fills a particularly important function by protecting other
officers from the risk of public exposure while an investigation is continuing.

__Finally, speciglization of property responsibilities in one officer
facilitates the achievement of a high level of expertise that other officers,
concerned only part of the time with property, could never gain. Investi-
gative advantage can thereby be accomplished. A property officer, for
example, can advise other officers on which property items to seize in a
search because he will know how Tikely it is that various items can be
identified and traced to owners. Similarly, he will be well acquainted with
recent thefts and may recognize relevant property on a premises that others
m1gh?.1gngre. In addition, he can make important contacts with manufacturers
and distributors that may help in identifying property. A1l of these
investigative support tasks make the property function of major and continuing
importance to an anti-fence detail, and make the inclusion of a property
officer essential in an anti-fence detail. The role can be played in a more
Timited way by all other officers on the detail but not with as much efficiency
or with as much expertise. In addition, the time savings to investigators
provided by @he property officer may make the position important enough to
Justify trading off an investigator position for a property officer.

(3) Secretarial/Clerical Role

Another role, important to an effort but often overlooked, is a
secretar1a! aqd/or c1er1ca1.function. Anti-fencing units involved in Tong-
term, continuing investigations have particularly emphasized the critical

TN
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nature of this function. The gathering of recorded evidentiary matgr1a1

that must be transcribed, the maintenance and upkeep of extensive files, and
the preparation of briefing and debriefing materials, warrants, and case
yeports are common needs in anti-fencing enfqrcement efforts that are grea?Ty
facilitated by dependable access to secretarial resources. Often the sharing
of such resources is impossible for security reasons or impractical because
of work load requirements. Separate secretar1a1 resources, then, should be
considered a fully justified expenditure in anti-fencing enforcement. They
have a very distinct and important functional role.

(4) Investigators

The rest of an anti-fencing detail will consist of investigators --- its
critical mass. The selection of these officers is the s1ngle most important
decision in assuring unit success., Because few officers will have had experience
in fencing investigations, most units have Tooked 1n§t§ad for the following
kinds of background and experience: demonstrated qb111ty to do undercover
work; demonstrated ability to develop and control informants; and a stable
home and family 1ife that can sustain commitment to long hours to the job. In
addition, many anti-fence efforts have sought to represent a range of bagk—
ground experience, particularly in theft, in the unit. Thus, officers with
narcotics, auto theft, burglary, or robbery experience may be chosen so that
full coverage of the theft area and its participants can be obtained. By
pulling officers from many background areas 1t can also be anticipated that
a valuable pool of informants can be generated. Other units have made ]
personnel decisions that involve "choosing the man" and not rank or backgrgun .
Additional qualities generally looked for are the capacity to think on one's
feet, an understanding of the importance of the fence, and an enthusiastic
commitment to the tasks outlined.

(5) Selection Procedures

Selection procedures that have been used to choose anti-fencing 9ff1cers
are almost always some departure from a straight-bid system. Some units have
chosen members from a seif-selected pool of officers who have requested the
assignment. In this case background experience is we1ghed along with per-
formance in an interview situation to determine selection. Usually the
interview board consists of the unit commander and other command staff personnel.

Where the nature of the assignment will require.extgnsive and specialized
undercover work, units have often been more restrictive in selection procedures.
In this situation, units have chosen a pool of eligible officers from personnel
records by eliminating all those whose experience is not comparable to that
being sought. The eligible pool is then contacted and those who are most
interested are interviewed. Final selection is made on the basis of the
interview and of background investigations conducted.

Where there are strong multi-ethnic communities in a jupisdiction, final
selection between officers with similar background and experience may be
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baseq on a special skill such as command of a second language or on a
special characteristic, such as sex, race or ethnic extraction.2®

(6) Orientation and Training

_ Because anti-fencing is a relatively new enforcement field, with few
training materials available, most units received training and orientation
of a more general nature. Training in the use of surveillance and monitoring
equipment is considered essential since these tools are to provide important
corroborative evidence. Sources of such training have included special
schools, federal agencies (including the Secret Service), and manufacturers'
representatives. Units visited around the country reported that while a
minimal level of technical mastery was essential, it is equally important
for officers to understand the appropriate use of equipment in the field
setting. Thus where the Tatter was not provided for in initial training,.
unit members were further taught through performance on surveillance mock-ups
and dry run situations that were Tater critiqued.

The second major orientation need for anti-fencing unit personnel
relates to legal and evidentiary requirements. Officers are provided infor-
mation on the essential elements of proof required to sustain a fencing
charge, procedures to be used for filing cases, and for obtaining warrants.
Ideally this should be done by a representative from the prosecutor's office,
but where this is not possible it can be done on an ad hoc basis by the unit
leader who has received general information on each jssue from the prosecutor.
Another method is for the unit to take responsibility for its own legal
expertise, developing its own information on the current law and its inter-
pretation, as well as its own protocol for official interface with other
agencies in the criminal justice system.

Finally, all members of the unit must be thoroughly briefed on their
individual responsibilities for the maintenance of unit records. An anti-
fencing detail must be meticulous in the care of its records and in the
integrity of the procedures it follows. It cannot afford to "lose" property
through slipshod record-keeping or to have any slippage in the investigative
fund it controls. A1l procedures relating to the use of investigative
funds, buy money, property used as bait, property recovered, property seized,
property used as evidence and property released to owners must be developed
before operations begin and must be adhered to strictly. A1l expenditures
should be regularly checked and audited by the unit commander who should
retain ultimate responsibility for the proper maintenance of records. In
addition, each officer's individual responsibility for logging entries in
files and for documenting the use of monies must be very clear. While many
of the unit's investigative techniques in the field may be developed by the
seat of their pants, their official files relating to money, informants,
and property cannot be. The paperwork of an anti-fencing unit is as important
as its field work -- a point which should be clearly stressed in orientation
and re-emphasized as the unit proceeds to work.

28Because selection almost always departs from seniority-based bid
procedures, the capacity to so select anti-fencing officers should be clearly
spelled out and not allowed to raise labor problems later.
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11, PLACEMENT OF THE UNIT IN THE AGENCY

An important consideration in the formation of an antijfenging unit is
where it is to be placed in an agency. Placement of the unit will affect
not only its own orientation as to agency expectations but also the way in
which it is perceived by others in the agency. Both will have a tremendous
impact upon the unit's capability to do a good job.

In order to determine the appropriate placement of an anti-fencing
effort, four key questions must be answered: (1) What relationship should
the unit have with command staff? (2) What relationship should it have
with other theft units? (3) What relationship should the unit have with
regard to a larger intelligence function? and (4) What degree of secrecy
should surround the unit?

A, THE COMMAND RELATIONSHIP

Anti-fencing units have generally been run in one of two ways with.
reference to their relationship with the agency's command staff. The first
way consists of the traditional Tine/staff relationship with the unit Teader
reporting to the agency head through several levels of supervising commaqders.
The second way is the creation of a special relationship between thg anti~-
fencing effort and the agency in which the unit commander reports directly
to the chief or assistant chief with other command staff 1nvo1ved on a need
to know basis. Neither way is necessarily appropriate, given larger agency
goals and interests. Anti-fencing is not a traditional gnforcement effort
and there is some justification, therefore, for its not being treated
traditionally in the internal structure of the agency. On the other hand,
anti-fencing cannot be considered so unusual an enforcement effort that
significant departures from the normal police hierarchical command structure
are justified.

The level and nature of supervision for an anti-fence unit will determine
the command relationship chosen and to some extent, the 1ocat19n of the effort.
Thus, for example, to the extent that the anti-fencing effort is viewed as a
special operation, undercover in nature and/or requiring 1n§erm1ttent activity
briefings to departmental command staff, a special, streamlined type of command
relationship is justified. This will give the unit a status not unlike that
of an intelligence unit except that its activities and briefings w111 be
Timited to anti-fencing enforcement efforts. Often this will requive a
physical location for the unit which will be separate_and apart from other
agency facilities. Such physical separation will by itself convey a §pec1a1
status to the unit that will in turn justify a streamlined relationship with
command staff.

Great care should be given in establishing such command and Tocational
arrangements, since they will affect how the unit is viewed jnternal]y not
only by command staff but by other units as well. Many special squads
could undoubtedly argue for similar treatment and may be frustrated and
resentful when a "new" and "untried" effort is allowed special treatment.
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UnTess the agency is certain that the pattern it uses is justified, the
special status may seem arbitrary and favoring some individuals or one unit
over others. A special command relationship is best justified where the
anti-fencing effort is largely covert in nature and intelligence-like
briefings are intended to be the basis for supervision. This style of
supervision is a demanding one. If top agency personnel are not truly
committed to it, a streamlined command relationship should not be used.

The subtieties of locational placement of the anti-fencing unit should
not be overlooked, Often an agency has no intention of conferring a special
status on a fencing detail with regard to command staff but still Tocates
the unit in facilities separate from the agency. The reasons for this are
simple enough -- a new squad presents major space problems and a fencing unit
will need a place to store property recovered. However, locational distance
does convey an impression of special treatment to others in the agency; this
may be dysfunctional. Where a separate location is, therefore, merely a spatial
convenience and not an operational component of the effort this should be
made clear. Similarly it should be recognized that a special Tocation may
infer special treatment in other areas -- an impression that should be
corrected if untrue. In this regard, some thought should be given to the
fact that overcrowding in an existing facility to accommodate an anti-fencing
effort may be Tless dysfunctional as far as internal resentment is concerned
than the acquisition of additional, off-site space for the fencing unit.

A delicate command balance must be struck between the goals envisioned
for the anti-fencing effort and the integrity of internal command/staff
relationships generally. The command relationship decision is not an easy
one and should not be Tightly taken.

By RELATIONSHIP WITH OTHER THEFT UNITS

Often the command relationship decision can he simplified when a
determination is made regarding the desired relal.onship of the effort with
other (particularly theft) units in the department. This in jtself is not
as straight-forward a determination as it may seem. Anti-fencing is, of
course, a component of burglary-tineft enforcement, but it does not necessarily
follow that an anti-fencing unit will work closely or easily with other theft
units. To begin with, an anti-fencing detail will adopt a working style very
different from other theft units. It will not and should not have an assigned
caseload but will generate its own enforcement targets. Its methods and
procedures will be largely dictated by those targets rather than by prescribed
departmental guidelines. It will, or should, have access to resources not
possessed by other theft units. And, it may be located some distance away
from the agency or at a site unknown to others in the department.

In the Tatter case, it is clear that 1ittle or no relationship with
other departmental units is feasible or Tikely, and the pluses and minuses
of this isolation should be weighed in advance. In the other situations,
management decisions relating to placement can serve to either foster or
minimize inter~-relationships between the anti-fencing unit and others.
Placement in this context, has three components: a Tlocation component; a
personnel component; and a paperwork/procedural component.
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The Tocation decision as it relates to internal relationships has two
dimensions. The firstof these is the question of physical Tocation of the
unit, discussed above to some extent. Its importance cannot be stressed too
much, however. If some degree of working relationship between the anti-fencing
effort and other theft units is desired, then they must have spatial access to
each other. Where actual contact between personnel in various‘theft units is
difficult because of spatial distance, working relationships will be m1n1mlzed.
This is not to say that locating the anti-fencing unit in an office adjacent to
other theft details insures a working relationship, but rather that it will be
an encouraging factor where other placement and policy decisions are positive.

The structural placement of an anti-fencing effort in the organization
of the department, for example, will have a significant impact on @he‘deve1op-
ment or internal interrelationships. Thus, where an anti-fence unit 1s expected
to interact with other theft units, it is advantageous that the unit be placed
organizationally in the general division of the agency housing‘those other
units. Where an agency has a crimes against persons and a crimes against property
section, then, the anti-fence unit should be placed in the property crime ‘
division. This may seen rather obvious, but this has not always been the experience
of anti-fencing efforts around the country. Some have found themselves p]aced.
rather inappropriately in a departmental division separate from other theft units.
Usually this occurs where "special operational squads" are placed under a
separate command from more routine investigative details. This proba@]y
represents a greater dilemma for a fencing detaw} than for other special
squads since it makes unclear its relationship with broader departmental
concerns in the property theft area. It also calls into question the Tegitimacy
of anti-fencing as something more than a trivial innovation designed to acquire
internal funds. Few circumstances therefore justify a structural placement of
an anti-fencing effort in a division separate from other theft enfgrcement unit
if 1t is to have any reference to a broader theft enforcement commitment.

Even where an anti-fencing unit is in the crimes against property section
(or analogous division) and on the same floor as other theft units, d1fferences
in work routines can make interrelationships difficult. A theft detective,
for example, with 50-60 burglaries in his caseload may find it quite _
difficult to relate to jnvestigators with no assigned cases. Some agencies
have attempted to minimize these difficulties by drawing anti-fencing
effort personnel from existing theft details. The rationale here is that the
anti-fencing unit can draw upon prior personal relationships with other
investigators to insure some coordination of effort. Drawing qf personne]
from existing units can, however, be a double-edged sword. This is especially
true if they are not replaced by other personnel. In thjs case, burg1§ry/theft
details are heggared to form the anti-fencing unit, leaving the remaining
detectives with even larger caseloads. The resulting resentment may thereby
defeat any possibility of developing good working relationships. Even where

29The only departure truly justified is that which finds the anti-fencing
effort in the intelligence section --- discussed further below.
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burglary theft units do not experience a manpower reduction to support an
anti-fencing effort, they may feel that the investigative resources allocated
to the new effort could be better used to alleviate their caseload problems.

Acceptance of an anti-fencing detail, then, takes some important
"selling" internally. The paperwork component of the placement decision
is perhaps the most effective tool in this selling process where other theft
units are concerned. An anti-fencing effort has the best chance of
acceptance by other theft enforcement units to the extent that its activities
are seen as directly relevant to the crime problem faced by the traditional
theft detective. Paperwork/reporting procedures can assist in strengthening
the common interests of all theft enforcement units (including the anti-fencing
detail). Thus, procedures which encourage and reward the sharing of fencing
and burglary information between theft units and the anti-fencing detail
form an important basis for working relationships. Similarly, a consciously
and carefully developed procedure for anti-fencing responses to referrals
by other theft units is a valuable tool for building mutual respect and
trust. Thus, an anti-fencing detail that is designed to operate as a
traditional investigative detail, with a 1ine/staff relationship similar to
other investigative units, should develop ahead of time a procedure for
responding to investigative leads and requests from others in the agency.
ﬁ_gre—defﬁned procedure is critical so as not to fall prey to two common
ilemmas.

First, an anti-fencing unit should not become so totally responsive in
nature that it fails to initiate proactive enforcement efforts in the property
theft arena. It should not, therefore, get itself in the position of
servicing the needs of others at the expense of its own mission. To do so is
to be held captive by the case-Toads of others and to defeat the very
objectives which justified the non-case assignment in the first place. Under
no situation should the activity of an anti-fencing effort be totally dictated
by the referrals of others, Should this occur, the operations of the unit
should be questioned and reviewed to determine whether it still is viable as
an independent unit. On the other hand, an anti-fencing unit operating wholly
within a traditional agency structure should not be allowed to totally ignore
the appropriate enforcement referrals of others. The key is careful definition
of those referrals appropriate for response, and the development of a procedure
to service them. This should be done prior to imp:ementation of the effort
and the criteria to be followed should be clearly enunciated to all concerned.

One final paperwork dimension that serves to "place" the anti-fencing
detail in its relationship to other theft units should be considered. This
dimension relates to the scope and nature of reporting requirements of the
anti-fencing unit. Anti-fencing unit responsibilities in reporting should be
analogous in nature but distinct in scope from other theft enforcement units.
The scope of reporting is particularly important. If the enforcement Tines
between the anti-fencing detail and other theft units are not made clear, a
competitive situation may develop that can become quite dysfunctional. Thus,
anti-fencing efforts should not be seen to "work" burglars in competition with
other burglary details; and similarly, fences should be worked through the
unit and not independently.
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The problem can be partially solved by requiring similar reporting
responsibilities for all units but using a Tonger time frame for the anti-
fencing effort. For example, if theft squads are required to produce activity
summaries on a weekly basis, the anti-fencing unit might report on a monthly
basis. Anti-fence units that report too frequently tend to degenerate into
"syper" burglary details and lose sight of their larger mission. This is
because it is unlikely that an anti-fence effort will have much to report
in a short time frame. Proactive investigations take time to develop and are
more appropriately supervised through less frequent briefings. The usual
response to inappropriate reporting requirements is to work easier targets
(often thieves) and hence end up competing -- somewhat unfairly -- w1?h ]
other theft units. Nothing can defeat a potential working relationship with
traditional theft units faster than to be seen to compete with them for the
same enforcement targets. Paperwork decisions prior to implementation can
avoid these problems and insure a more constructive working relationship.

In Tocating the anti-fencing effort in the agency, then, its relation-
ship with other theft units should be considered and well-defined ahead of
time. The decisions that will foster a working relationship between
traditional theft enforcement details and the anti-fencing effort are as
Tollows:

e Location of the anti-fencing unit in spatial proximity to
other theft units.

olocation of the anti-fencing unit in the same organizational
division as other theft units.

oSelection of anti~fencing personnel on the basis of commonality
of interests with traditional theft investigators.

oClear definition and distinction between enforcement missions
for anti-fencing unit and other theft details.

o Adoption of response procedures for anti-fencing unit to
referrals from other theft units.

° Implementation of distinctive reporting requirements for
anti-fencing unit compared with other theft details.

Each cf these decisions, it should be made clear, will tend to strengthen

the institutional viability of the anti-fencing unit within the agency.

Each in turn assumes there is some advantage to be gained from a coordination
of the anti-fencing effort with other theft enforcement operations. From a
long-term perspective this is undoubtedly an accurate view, but for the
short-term institutional yiability may be gained at some expense to operational
etffectiveness. Thus, some of the most effective anti-fencing efforts around
the country are divorced either partially or totally from other theft units
in the agency or from the entire agency itself. Such efforts have allowed
total, undiverted attention to be devoted to fence targets with high impact
result. At the same time, 1ittle internal commitment to these efforts below
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top command staff is apparent. The precise trade-offs between institutional

integration and operational effectiveness of anti-fencing efforts are

not clear. The enforcement experience in this area is still too limited

to judge. What is clear 1s that the trade-offs are real and remain one

of the most serious unresolved issues in anti-fencing enforcement. They also
represent one of the most important administrative choices to be made in the

location and organizational placement of the anti-fence effort,

C. RELATIONSHIP WITH THE INTELLIGENCE FUNCTION

Some jurisdictions have sought to strike a balance between the integration
of an anti-fencing effort with other theft enforcement activities and its
independence from them, by placing such an effort in an intelligence role or
directly in the intelligence section of the agency. Such a placement can
allow for an unusual and highly flexible relationship to develop between the
unit and other departmental components. Thus, placement of anti-fencing
efforts in the intelligence section of an agency has justified total independence
for covert field operations as well as more integrated efforts relating
directly to traditional burglary/theft details. Linking anti-fencing enforce-
ment to the intelligence function clearly provides the greatest range of
organizational options. It is not, however, a cure-all for the design of a
successful effort. Rather, placing an anti-fencing effort in an intelligence
environment creates its own serious dilemnas.

To begin with, the totally independent, covert effort is probably best
justified as an intelligence operation and will thus create the least amount
of internal resentment. It will still, however, leave the unit with a problem
of institutional viability as discussed above. Anti-fencing efforts of an
intelligence nature that are more integrated in the department, however,
must depend for their success on three internal agency characteristics.
First, they will depend upon the manner in which the intelligence section
generally is viewed within the agency. This is critical, for if the
intelTigence section is seen primarily as a dossier-gathering bureau with
little relevance to day-to-day enforcement, an anti-fencing effort will
have grave difficulty in establishing internal credibility. Even more :
difficult, however, will be the unit's task of fitting with other parts of the
intelligence section, since it will perform a more active intelligence role
than is usually the case in intelligence units. This may cause significant
administrative problems that impact not only on anti-fencing enforcement but
also on the intelligence section as a whole. Where the intelligence section
has operated only in a dossier-gathering role, a major reshuffle is Tikely
to be in order since the agency will not be getting much value from it.

Such a reshuffle should occur before an anti-fencing effort is established,
however, and not as a result of it. To do so is to sacrifice the anti-
fencing effort to major organizational changes that should have been under-
taken independently. It should be noted, however, that placement of an
anti-fencing unit within the intelligence section assumes a strong, well-
regarded, highly functional intelligence operation. If this is not already
the case, internal dilemmas of large proportions can be anticipated.
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The second problem of Tinking anti-fencing with the intelligence
function relates to the extent to which the intelligence section has additional
responsibilities for internal investigations and inspections procedures. Such
combinations of responsibility under the umbrella of "intelligence" are
not unknown and can prove quite dysfunctional to an anti-fencing effort.
In this situation, bonafide attempts to assist and coordinate enforcement
efforts can be extremely intimidating and can be interpreted as negative
value judgements made by the agency. Efforts by the anti-fencing unit can
also be viewed as highly competitive vis & vis traditional theft units.
Locating an anti-fencing effort in an intelligence section that has internal
investigative or inspectional responsibilities, then, should be done in a
way which ensures a separate existence for the effort, unrelated to other
internal, administrative functions,

Finally, placement of the anti-fencing effort in the intelligence
section should depend upon the willingness of unit personnel to perform
interdependent roles in investigations. For example, a highly effective
model of an intelligence-~vrelated anti-fencing effort consists of the develop-
ment of investigative Teads and evidence in the unit to the point where a
warrant can be secured. The case is then turned over to a theft, tactical,
or patrol unit for completion and follow through. While this is a highly
rational model, it is not often the most practical. This 1is because it is
frer antly unsatisfying to all concerned. The intelligence officer, for
er sle, may prefer to personally complete the cases he has developed; and
the theft detective or patrolman may not find satisfying the closing of
someone else's investigation, or the sense of being used as a process-server
for others.

These dilemmas can be more easilg resolved than others associated with
Tinking anti-fencing to intelligence,3? but not without conscious effort.
Innovative personnel evaluation procedures, for example, that motivate
divisions-of-Tlabor on investigations can enhance collaborative investigative
efforts. Similariy, drawing on operating units earlier in the investigative
process can enhance the satisfaction and participation of all those involved.
This assumes a capacity to pull officers throughout the department from
assigned duties for temporary stints in the intelligence section. Such a
capacity can make for a dynamic and vital anti-fencing effort if well-planned
procedurally and organizationally. If not, it can make for extreme dis-
organization and very disagreeable internal departmental problems.

Sti1l the range of options available for implementing an anti-fencing
effort are greatest when it is placed within the intelligence function. Such
placement allows for the greatest innovation and flexibility because it does
not dictate any iigid organizational or administrative requirements. At the

30A completely external issue associated with placement of an anti-fencing
effort in the intelligence section relates to the manner in which "intelligence"
is viewed in the community. In some parts of the country “intelligence"
activities by police have generated considerable negative feelings among
citizens who view them as repressive and unconstitutional enforcement practices.
Where the intelligence function has fallen into such disrepute in a juris-
diction (whether correctly or not), it will not be advisable to associate the
anti-fencing effort with the intelligence function. Such a placement will

impose an undue burden on the unit and is Tikely to hamper successful
operations.
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same time it offers that proactivity potential of the intelligence function
which is so critical to anti-fencing enforcement. The advantages, then, may
far outweigh the disadvantages; and the dilemmas are noted primarily so that
they can be anticipated and hopefully avoided.

_ Several rules of thumb should guide an agency's decision to locate an
anti-fencing effort in the intelligence section or to place it under the
intelligence rubric:

1. where the intelligence section has internal credibility
problems relating to past activities or to its current mode
of operation, the anti-fencing effort is best located
elsewhere.

2. where the intelligence section has additional responsibilities -
for either internal investigations or staff inspections, the
role of the anti-fencing effort should be clearly distinguished
from these other functions before being Tocated there.

3. where the anti-fencing effort is expected to perform primarily
an intelligence role, appropriate steps should be taken to
encourage collaboration and the sharing of responsibilities
in the investigation process. (This may require new procedures
for personnel evaluations.)

D, SECURITY VERSUS SECRECY

The final decision having a locational impact on an anti-fencing detail
is that relating to security considerations. The considerations here, of course,
are intimately Tinked to other locational decisions. Thus the desire for a
given lavel of security regarding an anti-fencing effort's activities may
dictate the kind of command relationship to be established. Similarly, it may
determine the need for off-site location of the unit, or for its organizational
placement within the intelligence structure of the agency.

Undercaver, covert anti-fencing efforts have a higher degree of necessary
security than do more traditional investigative efforts, but all anti-fencing
units need to meet some minimal security requirements. Such minimal require-
ments are necessary to insure the security of three components of the anti-
fencing effort: informants, investigative funds, and evidence.

Since anti~fencing units rely heavily on informants, files relating

to these individuals including their identities and monies paid them, must

be kept secure. Access to these files should be restricted to unit members
and designated command staff. Informant anonymity within the squad can be
preserved by the use of code names, but in every case a master file with true
names should exist with access limited to a designated member of the command
staff and the unit commander. This latter file should be given tight security
since its major purpose is authentication and verification of an informant's
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existence. It serves no investigative function, but rather that of a back-up
function in the event a significant challenge is raised or if an officer fails
to report following a meeting with a particular individual and is believed

to be in trouble. A secured file cabinet (keys held only by the unit commander
and another designated command staff member) within a secure office (keys held
only by unit members) is an adequate procedure in most situations.

Adequate security procedures should also be provided for investigative
funds. Large sums should not be kept in the unit office for any length of
time, but monies should be drawn in small amounts as needed from either a
secured internal safe or from a bank account.3! Access to any securad source
of funds must be severely restricted to designated individuals, preferably

the unit commander and one other command staff member with audit responsibilities.

Evidence must similarly be the subject of careful security planning.
Large amounts of seized or recovered goods should be placed in a storage area
to which only unit members have access, at least until the time the goods are
tagged and given a case number. Where separate storage facilities for anti-
fencing unit evidence cannot be provided within the department, provision
should be made for rental of temporary storage facilities on an as-needed
basis while property is being identified.32 Once identified, property may
then be secured in a general property holding facility if other arrangements
cannot be made.3® Because of the large amounts of property typically
recovered by anti-fencing units, and since special release and identification
procedures for victim owners may be instituted, it is preferrable for the
unit to have 1its own property storage area either as a separate portion of
a larger property room or in a totally separate facility. Evidentiary
property is the key to any successful fencing case and it should be given
a security priority equal to the other major components --= informants and
investigative funds.

Beyond these minimal security requirements, care must be taken to assure
the security of the activities and individuals involved in the anti-fencing
effort itself. The highest Tevel of security, that of total secrecy, should
be given to the long-term, covert operation in which location of the field
headquarters and exact squad membership and functioning are knownonly

31More discussion on such procedures is found at pp. 55-57, below, as
part of this manual's discussion of audit and accounting requirements.

32Where a grant is sought to support an anti-fencing effort, budget
provision can be made for this item. In addition, a number of state codes
provide for storage fees to be charged by police in some situations; where this
is permissible, some expenses may be defrayed in this manner. Consideration
should, of course, be given to possible negative publicity that may attach
to such charges, even where they are allowable and justified.

33here a unit is working undercover over a long period, use of
departmental facilities is not feasible and other arrangements must be made.
To do otherwise constitutes a serious security breach.
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to designated command personnel. Such secrecy is always met with some
resentment and concern for internal lack of trust, but there is no alternative.
Undercover officers in long term assignments must be given the highest degree

of security possible.

In other situations, a delicate balance between reasonable security and
secrecy should be struck. Secrecy for its own sake is inappropriate and
should be avoided since it contributes to elitism. Information other than
that potentially dangerous to the health and well-being of an officer can
be appropriately secured by being released on a need-to-know/1imited access
basis, with some of it being easily available and other kinds of information
provided only to designated individuals in the department.

The closer anti-fencing efforts approach conformity to traditional
specialized squad operations within its agency, the less it will be able to
maintain a degree of security (beyond minimal requirements) that is
significantly different from other analogous units. The further removed --
both locationally and operationally -- from traditional agency functioning,
the more feasible special security measures become.

E. PLACEMENT OF THE ANTI-FENCING EFFORT: A SUMMARY

What may have seemed 1ike a simple decision -- where to locate the anti-
fencing effort -- is in fact one of the most difficult and problem-filled
considerations to be made in this enforcement area. It should not be made
1ightly and without concern for the four questions discussed above.
Unfortunately there is no textbook answer that will work for every agency
every time. There are, however, two first-leve] decisions which once made
can serve to simplify the process.

Decision 1 ~ Will the anti-fencing effort be covert and undercover
in nature?

If the answer to this question is YES, the following affirmative
decisions relating to placement are likely to be justified.

1. A streamlined command staff relationship is called for.

2. Little or no relationship should be expected with other
departmental units.

3. Structural location of the unit should be as a special
intelligence operation.

4, The effort should be accorded total secrecy in its activities.

If the answer to Decision 1 is NO, proceed to Decision II.

Decision IT - To what degree is long-term institutional viability of
anti-tencing enforcement more important than short-teym operational
impact?
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Two general decision trees can be envisioned depending on the answer
given 1in Decision II.

Where Tong~term viability emphasized Where short-term impact emphasized

1. Traditional command/staff 1. Some departure from traditional
relationship most appropriate command/staff relationships
consistent with unit structure,
is appropriate.

2. High level of integration with 2. Procedures for responding to
other theft units is desirable other theft unit concerns should
including organizational and be established but a close
spatial proximity. working relationship is not a

priority.

3. Unit should be designed to have 3. Stress in unit sheuld be given to
full operational capability complete investigative capability
for the short-run but should be with Tesser emphasis on providing
phased to result in an intelli- intelligence to others.
gence servicing function for
burgtary/theft details.

4. Special steps will be under- 4, Steps necessary to motivate
taken to encourage collabora- collaborative investigations
tive investigations by and with will be the responsibility of the
the anti-fencing unit. unit as they deem appropriate.

5. Level of security beyond minimal 5. Level of security beyond minimal
requirements relating to infor- requirements relating to infor-
mants, investigative funds and mants, investigative funds, and
evidence, will be same as that evidence will be similar to other
followed by other special details. special units of a pro-active

nature such as narcotics units.,
Thus, raids and seizures may be

accorded special security procedures.

These are broad decision guides that generally follow from the questions
raised in Decision 1 and Decision II. They are based on the experiences of
others and of the thinking which went into those experiences. They are not
blueprints for specific action but rather larger scenarios designed to serve as
guides to informed decision-making.

It should be remembered that Tocational decisions cannot be made in total
isolation from resource and manpower considerations. The best of plans relating
to organizational placement, for example, can fail miserably because of a poor
personnel decision. Similarly, the work of first rate personnel can be severely
restricted by poor organizational placement, inadequate security, or
insufficient resources,
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II1. [INTERNAL MANAGEMENT OF THE ANTI-FENCING EFFORT

Closely related to placement decisions are decisions concerning the
internal management of the anti-fencing effort. The difference is that place-
ment decisions are made in the planning piiase to quide the design and implemen-
tation of the effort, whereas internal mdnagement decisions are determinations
made in the planning phase to guide the on-going functioning of the unit.
Internal management decisions will affect the day-to-day operation of
the anti-fencing effort.

Internal management policies must be established in three areas:

A) setting of goals and priorities; B) resource and manpower utilization;
and C) audit and accountability controls.

A, SETTING OF GOALS AND PRIORITIES

Before all else a clear management policy regarding the goals and
priorities of the anti-fencing effort must be established. It is particularly
important that these goals be distinguished from the goals of other theft
enforcement units. The general goals of an anti-fencing effort should be to
detect, investigate, and criminally convict fences of stolen goods; to
recover from them the property belonging to others; and to reduce the incidence
of property theft by such interdiction of the fence. Thus, the fence is
to take first priority over the thief as an enforcement target. This priority
arrangement provides the major distinction between the anti-fencing unit and
other theft units, since traditional theft enforcement places greater
emphasis on the thief. If there should be one cardinal rule to guide an
anti-fencing effort, it would be: fences before thieves.

Anti-fencing units may in the course of their activities arrest thieves,
but a unit that concentrates solely on thieves is not doing its job and
should be called to account for its activities. Similarly, an anti-fencing
effort should not be diverted from its primary goal by other department needs
or crises. Many anti-fencing units have experienced the situation in which
top command staff members have made special requests of the unit to investigate
other criminal activities. Thus, some units have been diverted intermittently
to investigate armed robbery suspects, to track down fugitives, or to make
arrests in bombing cases. Because an anti-fencing unit will typically be
comprised of a small group of skilled investigators without assigned cases, it
is tempting to temporarily “borrow" them for current problems. This is a
policy to be avoided. It shows not only a lack of appreciation for the
intrinsic importance of the major task assigned the unit, but also a lack
of agency commitment to the anti-fencing goal and a lack of understanding of
how such an effort must be implemented. Internal policy formation relating
to goals and priorities for the unit should make specific the agency
commitment to anti-fencing enforcement and serve to insulate the unit from
requests for temporary assistance in other areas.

In meeting the goal of combatting the fence, the unit may adopt any one
of several priority strategies. Some agencies have predefined the particular
targets on which the anti-fencing effort is expected to focus. Most have allowed
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unit personnel to determine their own priority areas. In any case, the
strategic targets of the anti-fencing effort should be clearly specified
in advance. This does not have to be an irrevocable decision, but the
general strategy parameters under which the unit is operating should be
clear at any point during the unit's operation.

Agencies around the country have used a variety of methods to determine
priority enforcement targets for anti-fencing efforts. Five are presented
here.

1. Targeting fences identified by burglary/theft units. This method
of prioritizing fences has been used by at least one agency and has some
attractive features. It consists of a polling of all burglary/theft detectives
asking them each to Tist the 25 fences that from their perspective have
the biggest impact on the local theft scene. The 1ists are then collected
and the individuals most frequently and most prominently mentioned are
selected as the prime target group of the anti-fence enforcement unit.

This method has several advantages. First, it is 1ikely to generate
a target group directly relevant to the current theft problem and against
whom actions taken can be expected to show demonstrable effects on theft
statistics. This is because the burglary detective will be motivated to
list those fences who are currently most active and having greatest impact on
his caseload. From an effectiveness standpoint, then, they are Tikely to be
a high impact target group. In addition, because these fence targets are
of the sort whose apprehension and conviction will be directly in the public
interest, this will represent one important motivating factor for the unit.
Second, this method is uniquely advantageous for an anti-fencing unit that
is expected to work closely with other theft units. It provides a basis for
interaction, demonstrating common enforcement interests and showing a
willingness to relate to the problems faced by the traditional theft detective.
The agency interested in building Tong term viability for the anti-fencing
effort is well-advised to consider this method. Finally, the method serves
not only as a prioritizing mechanism but also as an educative tool for the
department. It serves to alert the agency to the anti-fencing effort and to
relate it directly to an important enforcement problem --- property theft. In
this way, the view that an anti-fencing unit is an elite grant program un-
related to "real" problems 1is avoided.

This method does not come without some significant disadvantages, however.
To begin with, it can serve to lock in the anti-fencing unit to the targets and
priorities of others. This can lead to a mode of operating that is completely
dictated by others. In this way, the benefits of a proactive enforcement
perspective in the property theft area may not be realized. If this method is
to be used, then, it should be made clear that the concerns of others will be
used as priority guides but that the anti-fencing effort reserves the right
to set its own specific targets and to determine other priority arrangements
developed through its own activities. The second disadvantage of this method
is that it may create unrealistic expectations on the part of others. Thus, any
good will established by the anti-fencing unit can rapidly vanish when the
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expectations of others are not rapidly or precisely met. Similarly, if a fence
other than one of those in the target group is acted on, others may come to
view the original process as having been a sham merely to acquire information,
Third, while burglary/theft investigators can be expected to provide a specific
set of target suspects for enforcement purposes, the group listed may be so
wide ranging and amorphous in nature that 1ittle focus can be given to the
effort., Thus, it may be difficult using the lists provided, to develop
standard operating procedures under which to work. Similarly, burglary/theft
detectives may not be able to precisely describe the nature of the target
group's activities, making it difficult to determine the results of enforcement
action.3% Finally, this method is generally limited in its applicability to
non-covert, anti-fencing efforts developed for local jurisdictions. The

larger the geographic area to be covered, the more difficult the method is to
apply. Also, those electing to launch a planned covert effort may not be willing
to employ this method for security reasons. :

2. Targeting of specific individuals method. This method is very much
1ike the one described above except that the anti-fencing unit itself selects
the individuals to be targeted. Generally this is done following the unit's
own analysis of the fencing situation faced, based on the information of its
members, that provided by informants, or that received from others in the
department. Because the priority target group is determined by the unit
itself, the disadvantage of being locked in to the concerns and expectations
of others is avoided. On the other hand, this method does not have the
advantage of binding the unit closely with traditional theft units. It is
a method, however, that is useful for both undercover and traditional investi-
gative efforts.

This method has two major pitfalls. First, the target group selected
may not, for any number of reasons, be directly relevant to the theft problem
about which the agency has the broadest concern. Thus, individuals may be
included in the target group who are of general law enforcement interest but
are not really significant figures in fencing. Often this occurs, for
example, where alleged organized crime figures are involved. Second, the unit
may select inappropriate or insignificant targets that can be worked easily and
against whom there is 1ittle chance of failure. Everyone likes to be
successful in a new undertaking, but where exclusively trivial subjects are
selected for anti-fencing enforcement action, the agency is getting a very poor
return on its investment. Paperwork and statistics may look superb but Tittle
benefit will be derived.

Both of these pitfalls can be overcome, of course, by sound personnel
decisions that place first-rate investigators in the anti-fencing unit. Such
individuals will not be satisfied to select irrelevant or trivial enforcement
targets. Additional insurance against these pitfalls can be gained by

34The extent to which burglary/theft investigators may use certain fences
as informants should also be considered in evaluating those individuals
jdentified as active fences by investigators. This may have an impact not only
on the objectiveness of the Tists given but also on the security with which
an anti-fencing unit may be able to proceed with its work.
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requiring the unit to pre-define the criteria it will use to select individuals
as enforcement targets. Targets chosen can then be reviewed by designated
command staff in light of those criteria. A supportive environment, where

the consequences of "failure" are not overly negative, similarly helps to assure
appropriate target selection.

3. Targeting by type of fence method. Unlike the first two methods for
prioritizing anti-fencing enforcement, this method does not focus on individuals
but rather on types of fences as strategic targets. For example, under this
method fencing operations tied to narcotics dealing might be targeted as
enforcement priorities. Alternatively, businessmen-fences dealing in volume
commercial thefts might be selected as priority targets. The rationale of this
method is that by selecting a well-defined sagment from the total fencing
population, a clear focus can be given to the effort that can be tracked and
measured. Under this method general operating procedures relating to separate
classes of fences can also be established.

The major advantage of this method is that it specifies a target group,
but still allows flexibility of efforts to be applied within that group. Thus,
the unit is not restricted to a discrete set of names but can respond flexibly
to new individuals and new targets of opportunity as they are developed. To
avoid selecting inappropriate targets, the criteria characterizing the
fence-type should be pre-defined. Similarly, thc class of fences selected as
the target should be relevant to theft problems in the community.

Depending upon the manner in which the target group is selected, this
method may or may not serve to integrate the anti-fencing effort with other
theft enforcement units. It is, however, a very flexible method that is
generally applicable to most kinds of units. '

4. Targeting by geographic area method. This method is not unlike that
described above, except that 1t segments the fencing population not on the
basis of type of operation but rather on the basis of geographic or area
impact. Under this method, the anti-fencing effort prioritizes its activities
by targeting discrete areas of the jurisdiction for enforcement impact. Thus,
for example, sections of a city might be selected with the goal of systematically
cleaning out the fences operating there. By focusing on a discrete area, it
is likely that the impacts of the enforcement effort can be more readily
observed and measured. This method may make it easier to trace and identify
ownhers of recovered property, if it can be assumed that these fences and thieves
will tend to victimize people in their immediate areas. Thus, the method may
be extremely valuable when applied to high theft areas. Where this is not a
correct assumption, however, the focus of the effort can become somewhat clouded
and its real impacts difficult to trace. Thus, use of this method should
take careful account not only of the fence's geographic location but also of
his geographic sphere of influence. His influence sphere may be the more
relevant criterion for enforcement action than his street address. This method
is most applicable to large metropolitan jurisdictions and can be adopted by
both undercover and traditional investigative units.

5, Targeting by type of thief method. Where specific short term impacts
on current theft activities is desired, this method which targets the fence(s)
serving a particular group of thieves may be utilized. The basic idea of this
method is to impact on an active theft ring by eliminating the specific market
(i.e., fences) it is dealing with. Thus, the target fence is determined by
the thief(ves) he services.
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Where distinguishable theft rings can be observed, this may be a very
useful prioritizing method. It carries with it, however, two major dangers.
First, this method can disintegrate into a competitive strategy with
burglary/theft details over busting theft rings. Second, and closely related
to the first danger, is the risk that this method, by focusing continual
attention on thieves, will make the anti-fencing effort lose sight of its
primary enforcement target -- the fence. This method should be used very
carefully and judiciously. It is probably most useful to agencies of larger
Jurisdiction(i.e., state and federal authorities) against the mobile professional
theft ring whose contacts are discrete and definable in number. At the Tocal
level, use of the method too often transforms the anti-fencing effort into a
thief-catching detail where pursuit of thieves inappropriately becomes the
major preoccupation.

6. Setting priorities - a summary. The methods for setting anti-fencing
priorities discussed above are not exhaustive. Often mixes of these strategies
have been used to some advantage. They are offered here as guides, and that is
how they should be used. Most anti-fencing efforts around the country have
had general priority guidelines but have also had the flexibility to respond
to targets of opportunity which developed in the course of their activities.
Over-restrictive use of a priority method can be as disastrous as having no
priorities at all. The major guiding principle that should shape the work
of anti-fencing enforcement is that the fence is the prime target., Beyond
that priorities should be established that serve to focus anti-fencing
activities rather than to restrict them to narrow operational arenas.

B, RESOURCE AND MANPOWER UTILIZATION POLICIES

The second internal management area in which the anti-fencing effort will
need clear policy guidelines is that of resource and manpower utilization. Here
the watchword should be "flexibility." Regardless of the Tevel of resources
available to the anti-fencing effort, resources can be rendered useless unless
applied appropriately. There must be wide Tatitude as a matter of policy
in the anti-fencing unit's use and deployment of equipment, manpower, and
investigative funds.

One of the major dilemmas in anti-fencing enforcement is created when an
operational effort is forced to fit into a prescribed standard operating
procedure. Unfortunately, neither the fence nor the squad charged with
combatting him will fit neatly into the usual way of doing things. Manpower
utilization is a good and very important example. Many jurisdictions, because
of budgetary constraints, have strict rules relating to overtime charges or
the use of compensatory time. Fighting the fence is not, however, a nine to
five job. It 1is more 1ikely to be a late night activity or one that rarely
conforms to a predefined schedule. Rigid work routines conforming to the
normal business day are inappropriate schedules to work the fence. Rather the
anti-fencing unit will need the capacity to flexibly work irregular hours,
Similarly, a surveillance cannot be shut down after eight hours and be
reinstituted the next day, it must be maintained. Without the authority to
use compensatory time or overtime allowances, even the most traditionally
designed anti-fencing unit is dead in the water. An undercover unit simply
cannot operate in such a situation.
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In setting up an anti-fencing unit, this dilemma should be squarely faced
and the remedies argued for before operations commence. The points to be made
within the agency are these: First, the policy in most cases will be a
departure from normal procedures and must, therefore, be established as an
exception. This will avoid internal problems that may arise in which command
staff is believed to have a general capacity to grant overhead and compensatory
time privileges but is withnolding them arbitrarily. Thus, other units,
seeing the anti-fencing effort's irregular work schedule, for example, may
demand similar treatment, Once a policy is established as an exception,
however, it can be defended and justified as such.

Where an anti-fencing unit is located will have much to do with how it is
pe@ce1ved by the rest of its department. A traditional investigative
unit Tocated within an agency will cause more resentment in this regard than
w111 the covert or intelligence-based unit whose operating procedures are
Tittle known. This is why manpower and resource policies are so important and
so difficult to establish. They tend to confer a privilege or special status
on the anti-fencing unit that may be much envied. To some extent, resentment
can be softened where it is clear that special resource allocations come from
external funds rather than being skimmed from limited internal resources.
Another softening strategy applicable to the intelligence-based operation
is the establishment of a manpower policy that allows the anti-fencing effort
to draw upon resources in other parts of the agency. In this way, many in
the agency get to share in the flexibility generated by the unit. Where
other units, either tactical, patrol, or investigative, are expected to play
a follow-through role in investigations generated by an intelligence-based
ant1—fen%1ng unit, clear guidelines must be established for drawing on such
personnel.

The second reason for a clear policy on resource and manpower utilization
relates to the increased record-keeping responsibility made necessary because
great latitude is given. Thus, the privilege of flexible utilization
carries with it an additional record-keeping burden. Records must be main-
tained which verify hours worked, compensatory or overtime accrued, and
resources used, Because of the irregularities involved, this burden must
be as§umed by the unit commander reporting to the personnel office. For
security reasons, the commander may wish to report only total hours worked
rqther than the particular schedule involved, although some record of actual
time on the job should be separately kept. The record "burden” is not a
mere bureaucratic requirement. Attention to it is essential to ensuring
the integrity of the unit's performance and to the ability of the unit to
demonstrate that integrity.

> Like work schedules, personal appearance and dress should also be the
subject of policy guidelines., A Tline supervisor of one anti-fencing detail
remarked, for example: "Sometimes I get embarrassed going back to that
room and seeing all those grimy-looking guys. But that's what it takes,
they've proved itl!" Often, because that is what it takes, the best measure
of the appropriateness of attire is staff performance. Appropriate attire
can in most cases, therfore, be left to the discretion of the unit commander,
although some 1imits can be specified.
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Flexibility in resource and manpower utilization is an important policy
prerequisite for an anti-fencing effort. Flexibility should not be tantamount
to a carte blanche, however. The unit should be particularly sensitive to
the internal resentment their freedom of movement, attire, and schedule
may create. Both the agency and the unit, then, will be best served if
these "freedoms" are used responsibly. Similarly, both the unit and the rest
of the agency should be aware that attached to the latitude given are requirements
for a high standard of accountability for its judicious use.

C. ACCOUNTABILITY AND AUDIT CONTROL POLICIES

One final set of policy guidelines for the internal management of the
anti-fencing effort is that relating to accountabiiity and audit procedures.
Some discussion has already been devoted to this area, but its importance
cannot be over stressed. Informants and investigative funds must be ‘
strictly controlled and rigidly adhered-to procedures must be followed in the
maintenance of records regarding them.

Audit and accountability requirements will flow from three sources: an
external funding source; internal agency policies; and intra-squad requirements.
The requirements of each may not be the same or of equal stringency. The
best policy is to adopt control procedures for the unit which are more
stringent than would be otherwise required by external or agency standards.
This does not mean merely balancing at the end of the week or month; it
means accounting strictly for every expenditure. Log books should be
designed for this purpose. Each expenditure should be separately entered,
together with the date of the transaction, purpose, and to whom payment was
made. (For informants, code names may be used.) In addition, a separate log
should be kept for informants, itemizing individual payments, the individual's
record of reliability, and notations regarding the value of the specific
information given., Such logs will make it possible for the unit at any point
to review how much and how usefully funds have been expended; which informanss
are of most value; and whether or not new priorities are needed.

In some situations it may be possible to have additional audit services
provided by others. One covert operation, for example, has made use of bank
cards (in bogus or true names) for "entertainment expenses" regarding
informants and fence suspects. This device provides the undercover officer
with a verified receipt which can be included in a Tog book and monthly
charges against such accounts are separately audited by the bank card company.
(In this particular case, a separate corporation holds the cards.) Where
external audit controls are used they should be considered as back-ups to a
primary internal system.

The greatest effort expended in an accountability control system is in
its development. Once developed and implemented, maintenance should and can
become routine. A good example of a rigorous, but easily maintained informant
control system is that used by the Iowa Bureau of Criminal Investigation.

The informant control cards employed in this system are shown in Figure 1.
Card A is a representative master file card to be kept under tight security.
Card B is a Togging card, in which individual payments to the informant

can be entered and a record maintained, In addition, the full procedures used
by this agency relating to confidential informants are included at Appendix B.
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There are many possible systems to use. The important point is that
strict accountability must be maintained and that the system used be well-

understood and adnered to by all unit members. It is paperwork, but
thoroughly necessary to the integrity and prudent management of an anti-
fencing effort.

D, INTERNAL MANAGEMENT: A SUMMARY

It should be clear that the day to day management of an anti-fencing
effort means more than making sure everyone shows up for work. Rather it
means setting down clear and coherent policies that establish enforcement
priorities, resource allocation and utilization policies and accountability
controls. This should be done with great care. Unless close attention is
given to each policy area an anti-fencing effort can easily become unfocused,
undisciplined, and substantially out of control. Commitment to anti-fencing
enforcement should also be a commitment to the policy formation tasks
necessary to make it a success.

IV, INTRA-JURISDICTION RESOURCES AND REQUIREMENTS

The design of and planning for an anti-fencing effort involves more than
the commitment of internal agency resources. It must also take into account
external resources within the jurisdiction that are necessary to insure
the success of the effort. While the agency cannot commit the resources of
others, it can take steps to assure that needed services will be provided when
requested, or at minimum that those whose skills are required are alerted to
the effort. The most important intra-jurisdictional resources outside the
police agency which are critical to an anti-fencing effort are those of the
prosecutor's office. Other agencies that may be of some assistance are zoning
boards, local licensing buvreaus, and probation departments. Most of the
attention here, however, is devoted to the prosecutive agency.

A, THE ROLE AND IMPORTANCE OF THE PROSECUTOR

Any proactive enforcement effort, whether it be in the area of fencing,
narcotics or vice, depends for its ultimate success on the role of the
prosecutor. It is the prosecutor who gives the investigation closure by filing
a case or cases; by presentation of evidence to the jury; and by obtaining
a conviction and pressing for appropriate sentencing. It is the prosecutor
who performs key roles in the obtaining of search warrants or the processing
of applications to use surveillance devices. Similarly, it is the prosecutor
who can bargain on a plea or grant immunity in exchange for courtroom testimony.
In the last analysis, it is the conviction in court, which will stop the
operation of a given fence, and create an awareness of the hazards of fencing
which will (hopefully) deter others only marginally committed to such criminal

endeavors.
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Unlike other proactive enforcement efforts, however, anti-fencing
enforcement generally must cope with a situation in which the prosecutive
agency is both unfamiliar with and inexperienced in the handling of fencing
cases. Additionally, anti-fencing efforts are 1ikely to face the situation
in which the prosecutive agency is far less aware of the significance of such
cases than is the case with narcotics and vice investigations., One reason
for this is the fact that fencing is a Tow visibility crime, i11~defined in the
public mind. The prosecutor, therefore, sees a better return on his invest-
ment when applying resources to thieves rather than to the fence. Another
and perhaps more important reason is the fact that the prosecutor's office,
like the police, is traditionally a reactive agency. It is organized, therefore,
to react as efficiently as possible to the processing of large numbers of cases
that come before it. The deployment of resources for proactive tasks, which
anti-fencing enforcement calls for, is then as unusual a dilemma for the
prosecutor as it is for police. It may be difficult for the prosecutive
agency to justify diverting resources from obvious processing tasks to the
relatively unfamiliar and uncharted reaches of a fencing effort.

The same arguments applied in justifying the police anti-fencing effort
must also be weighed at the prosecutive level. That agency is no less
susceptible to internal resentment regarding drains on resources than is
the police department. Involvement in anti-fencing enforcement is not an
easy commitment to be made by the prosecutor's office. Getting the prosecutor
interested becomes, therefore, something of a selling task. Where considerable
resistance is met, a situation all too frequent, it is unlikely that the
anti-fencing unit can perform this task alone. Instead it will take the
energies of top agency personnel to press for responsiveness on the prosecutor's
part. The efforts will be well-invested, however, for the prosecutor can
make or break an anti-fencing effort. This is particularly true in regard to
covert efforts which are ill-advised without prior commitment from the
prosecutive agency.

One additional problem which the prosecutor faces, and which the
anti-fencing unit must take into account is that the fence, 1ike many
criminal offenders of “white-collar" status, does not fit into the traditional
picture of the offender who is the day-to-day subject of prosecutive activities.
This is particularly true of the businessman-fence, only a portion of whose
activities involve trading in stolen goods, and where proof of knowledge
and intent may be quite difficult to organize and present. The businessman-
fence is, after all, 1ikely to have a clean record, and to be well regarded
in his community. The investigator can accomplish more by recognizing
this problem as he proceeds with his investigation, and so organizing his case
as to meet this prosecutive concern. The challenge can be met by better
coordinated case investigation and preparation.

The specific roles that can be played by the prosecutor are several.
First, the prosecutor can provide a general orientation to the legal require-
ments of fencing statutes and the manner in which an investigation should
proceed in order to satisfy them. Next, the prosecutor can outline the
permissible evidence~gathering techniques that can be employed. Third, the
prosecutor can set procedural guidelines for obtaining warrants, for authority
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to use electronic surveillance, for handling seized evidence, and for filing
cases. Fourth, the prosecutor can grant formal or informal immunity to
burglars in exchange for testimony against fences. Fifth, the prosecutor

can use the subpoena power of the grand jury to complete an investigation
where essential elements are beyond the scope of the unit's evidence gathering
power. Sixth, the prosecutor can link cases together before a grand jury or
inquiry judge for coordinated prosecution. Finally, the prosecutor can
recommend jury instructions and sentencing levels. Without prosecutor involve-
ment a fencing investigation can be a confused and complex affair. With

the prosecutor, it will still be complex but it has a far greater likelihood
of being procedurally smooth-running and confident.

Extensive involvement of the prosecutor incurs certain obligations on
the part of the anti-fencing unit. It requires that the prosecutive
agency be kept apprised of the course of the investigation; that the investi-
gation be shaped for courtoom presentation; and that a commitment be made
beyond the arrest stage to the final conclusion of the case. Essentially it
means that investigations are not ended once a case is turned over to the
prosecutor but rather that the investigation be a shared product concluded only
when a verdict has been reached and a sentence meted out.

For the prosecutor, similar obligations arise. To begin with, the
prosecutive agency should be prepared to assign a separate deputy to cases of the
anti-fencing effort. Fencing cases are too complex to be handled by a series
of deputies at different stages. Next, the prosecutor should be prepared
to offer constructive guidelines in the form of legal memoranda for fencing
investigations, and not just enumerate restrictions. Third, the prosecutor
must be willing to consult with anti-fencing investigators before taking pleas
or making sentencing recommendations. Finally, the prosecutive agency must
be willing to sacrifice some number-crunching with regard to burglary cases,
in exchange for more taxing and time-consuming fencing prosecutions.

The police/prosecutor partnership incurs significant obligations on both
sides. As might be exrected, it is not a partnership easily or frequently
forged with success. It is, however, a partnership that must be developed if
anti-fencing efforts are to be effective. In addition, it is a partnership
that must be nurtured on a continuing basis as cases develop and new
investigations proceed. How police agencies around the country have enlisted
the commitment of prosecutors, have overcome resistance or have operated in
spite of resistance, becomes an important topic of consideration.

B. STRATEGIES AND MODELS OF PROSECUTOR/POLICE INTERACTION

If the experience of the anti-fencing efforts around the country can be
generalized with regard to the police/prosecutor interaction, four dominant
operating models can be observed. The first model, and by far the most
successful, is that in which an up-front commitment to the anti-fencing
effort is made by the prosecutor in the planning and development stage.

Often this occurs where the prosecutive agency possesses an independent concern
and interest in fencing and shares that concern by responding to the interest
of the police agency. The effort thus becomes a joint one with each agency
committing resources, manpower, and support. Unfortunately, this model of
police/prosecutor interaction is rarely seen.
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More frequent is a second model of police/prosecutor interaction in which
a partial commitment to anti-fencing enforcement is made by the prosecutive
agency. This situation develops out of informal associations between theft
1nvest1gatoys and eruty prosecutors, during which prosecutors become
Interested in fencing. The police agency may be committed to an anti-fencing
effort but the prosecutive agency may not feel it can afford to devote its

- resources to such an effort, Still, there is some interest in the prosecutor's

office. Often this interest can be formalized by a police grant request in which
funds are asked to totally or partially provide salary support for a deputy
prosecutor. In this event, the prosecutive agency may be willing to commit

the needed resources since grant support will provide substitute resources.

The grant write-in, as this model might be called, generally follows some
establishment of commonality of interests but demonstrates less than full
commitment of the prosecutive agency.

Both the up-front mutual commitment and the grant write-in are models
of po11ce/pfosecut0r interaction for anti-fencing enforcement that take place
in the pre-implementation stage. As such, they are 1ikely to represent not
on]y prior commitment to anti-fencing enforcement in principle, but also
prior commitment to a general set of strategy guidelines. Thus, while they
const1tupe.1nteractive models promising the greatest success, they may suffer
from a.r1g1d adherence to strategic guidelines determined before any
1nvestigative activities have been undertaken.

These first two models of police/prosecutor interaction represent different
responses to varying levels of commitment in the prosecutive agency. But
suppose therg 1S no prosecutive interest in anti-fencing enforcement, what
then? This is not an uncommon situation and police agencies around the country
have adopted various methods to cope with this problem. Two are offered here.
Ihe f1rst coping method to deal with prosecutive resistance might be called the

police station 1awyer" model. At Teast one highly successful anti-fencing
effort has useq this strategy to good advantage. What this unit confronted
was a prosecutive office that professed 1ittle interest in anti-fencing enforce-
ment. Rather than devoting considerabie energy toward persuading the prosecutor
to ?he contrary, the squad devoted its energies to becoming Tegal experts on
their state laws. They read statutes, recent case law, and commentary notes.
They developed internal guidelines for searches, for case preparation and
filing, and for providing input to probation and parole orders. They became
so well-versed on the Taw in their state that they are recognized as expert
sources by the prosecutor's office itself. At this point, they write their
own search warrants (and do so for others both in their own detail and for
others in their agency) and present full investigative packages to the
prosecutive agency whose interest has now been stimulated. They have prepared
provisions to be included in probation orders that allow spot searches of
fences p1acgd on probation. Their warrants have been consistently accepted
and upheld in the face of Jegal challenges in court, They have 1ittle question
as to where they stand on legal grounds, and conduct investigations confident
that their cases are unlikely to be refused by the prosecutor.

_Thig is admittedly an unusual strategy, and it may be that a rare
combination of talents within this anti-fencing detail makes it a success.
It does, however, represent a broader response to prosecutive indifference

that has been used to some extent elsewhere. Thus other anti-fencing units
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have also taken the time to review search and seizure laws, develop internal
guidelines to obtain warrants, or to generally bone-up on fencing statutes.
The idea behind this strategy really is to meet the prosecutor on his own
ground, in his own language and to (sincerely and capably) help the prosecutor
in his job. This in itself becomes the basis for interaction, often forcing
the prosecutor to do his homework. Where the prosecutive agency is more
indifferent than resistant, such interaction tends to lead to the constructive
working partherships. 35

Actual resistance in the prosecutive agency is much harder to overcome.
Where it exists few strategies seem to do anything more than aggravate the
situation. Usually resistance to fencing cases is only sumptomatic of a wider
gap in understanding lying between these twec enforcement bodies. In juris-
dictions where the traditional police/prosecutor relationship is 1ittle more
than a continuing feud, an anti-fencing effort is not advised. The prosecutor
is just too important to be Teft out. Elsewhere, resistance may in part be
overcome through some variation on one final strategy. This coping method might
be labelled the "resort to outside authority" model since it consists of
diplomatically involving external legal authority for guidance. External
authority may be either those in positions superior to the local prosecutor
(e.g., a state attorney general) or those whose opinions a Tocal prosecutor is
expected to respect (a law school faculty, for example). Implicit in this
strategy is the marshalling of peer opinion. In one variation on this
strategy, Tocal police agencies submit cases to state or federal authorities
or appeal to outside “special" prosecutive resources for particular cases.3®
This is a strategy that can as easily backfire as get the desired results, so
its risks should be calculated. Generally it should be regarded as a last
resort where all other alternatives have failed and the police/prosecutive
relationship is largely unredeemable anyway. In any case, the quality of
prosecutive commitment gained via external authority may be lackluster indeed.

C. POLICE/PROSECUTOR INTERACTION: A SUMMARY

Obtaining commitment and involvement from the prosecutive agency is the
one major element separating the successful and the unsuccessful anti-fencing
effort. This commitment and involvement must consist of more than "public"
support for the anti-fencing effort. In other words, the assignment of a full-
time deputy prosecutor to handle fencing cases may not be as important a goal
to strive for as that of getting interested prosecutive assistance on a part-time
basis. An anti-fencing effort shouTd seek an "active" prosecutor; one who will
use all his energy and imagination to assist the investigative process; one who
has a "can-do" rather than a "can't-do" attitude; and one who is knowledgeable

350ne note of caution, however---investigators should not act as attorneys.
Such a role can create both legal and operational problems. Thus, investigators
may sometimes have to fill vacuums, but they will not succeed if they try to
compete with prosecutors or tell them how to do their job. Rather, they can be
most effective if they form a basis for constructive dialogue and interchange.

361n some states, for example, the Attorney General's office has.broad
authority to prosecute local cases or to assist in the local prosecution of
cases.
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about investigative techniques and enjoys investigation as well as courtroom
p(esentatign. Because fencing cases present many legal challenges and
q11emmas, it is 1ikely that the deputy prosecutor who expresses an interest

in this area will have many of these qualities. Where the unit has some
choige as to which assistant prosecutor it will work with, it should emphasize
quality of involvement desired rather than full-time commitment of resources.
In this regard, time invested proactively interesting a particular deputy
prosecutor in anti-fencing cases is time well spent.

Anti-fencing units that have established and/or developed good working
relationships with prosecutors have shown measurably better results than those
failing in this regard. Without prosecutive interest, an anti-fencing effort
may have to settle for goals that relate primarily to seizures and recoveries.
Thesg are not good standards by which to measure anti-fencing efforts. More
significant jmpacts will remain elusive unless there is affirmative and active
prosecutorial involvement in the anti-fencing enforcement program.

D. OTHER INTRA~JURISDICTION AGENCY SUPPORT

While the prosecutive agency provides the major intra-jurisdiction
resource needed by the anti-fencing effort, other external agencies may also
be of some assistance. For example, fencing operations carried on in violation
of zoning ordinances may be reported to a local zoning board for action.
Generally such boards may be reluctant to cite an individual where criminal
charges have not been brought or where the violation is not flagrant, but they
can serve as an additional mechanism by which vigilence over the fence can be
maintained. The same is true of local licensing bureaus. Businessmen-fences
who operate through their Tegitimate businesses may often by in violation of
their primary business license. An aggressive licensing bureau can, in these
situations, be a significant resource for anti-fencing enforcement. Where
probationary sentences are given to fences, provisions may be inserted which
allow spot searches for stolen property (generally in commercial premises)
during the probationary period. Interaction with the local probation agency
can serve to alert the relevant officer to be on the look-out for particular
probation violations.

G@nera1]y, the value of zoning or Ticensing bureaus and probation agencies
to anti-fencing enforcement depends upon the intrinsic aggressiveness of these
agencies, Where such aggressiveness does not exist, its development by the unit
may be too.dxfficu1t or time-consuming to be worthwhile. In addition, there are
some practical reasons why energies might better be placed elsewhere. To
begin with, fences are, as Jerome Hall has put it, "equipped both mentally and
financially to take full advantage of weakness in the administrative machine,
should prosecution be initiated.37 They are typically individuals of means
for whom a local ordinance violation constitutes 1ittle more than a trivial
annroyance. Next, because the fence is an offender with financial means he is
fu11y capab]e of moving or a:commodating his operations to avoid exposure to
app11cat1on‘of Tocal ordinances. Thus actions taken under these codes may have
Tittle lasting impact. Finally, where the fence has been convicted

87Jerome Hall, Theft, Law and Society (Bobbs-Merri1l, 1952) at p. 195.
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criminally, there may be 1ittle sentiment or interest in further penalizing him
through administrative processes. This is particularly true of the businessman-
fence about whom the prevailing view may be "he has suffered enough." Thus,
neither a probation agent nor a licensing board may be interested in or
motivated to act on law enforcement requests.

While, then, zoning or licensing bureaus, and probation agencies in the
jurisdiction may be of some assistance to anti-fencing enforcement, their
value to the effort is likely to depend upon the interest of certain individuals
within them, They should not be ignored or forgotten when additional tools for
enforcement are considered. Neither, however, should they be relied on as
parties Tikely to be totally interested in the effort.

V. OUTSIDE RESOURCES CONTRIBUTING TO THE EFFORT

Some of the most valuable resources an anti-fencing unit must cultivate
are those of other Taw enforcement agencies lying outside the jurisdiction
and those available in the private sector, among citizens, the media, and
the business community. Discussion will focus on each in turn.

A, OTHER LAW ENFORCEMENT AGENCIES OF SIMILAR JURISDICTION

Fences do not confine their operations within jurisdictional boundaries.
In fact, they will often purposefully operate across jurisdictions in order to
further hamper detection, or for strictly business reasons. This does not mean
that a single jurisdiction can do nothing about fencing, but rather that it
may not be entirely sensible to try to act alone. As a practical matter,
most anti~fencing efforts have developed some association with other police
agencies around them. Thus, large city efforts have often reached out to
nearby suburban departments; state Taw enforcement agencies have contacted
local police departments for assistance, and companion efforts in nearby cities
generally maintain contact with each other.

In general, coordination is sought first to alert those agencies with a
potential interest in the anti-fencing effort to its existence; and second,
to develop contacts for future assistance in investigations expected to fall
in those jurisdictions. Coordination is not sought for its own sake but
rather because there is a reasonable belief that it will become necessary.
Thus, while there may be an interest in informing all nearby agencies of ?he
effort, greater energies should be devoted to the development of coopgratwon
with those jurisdictions most 1ikely to become involved in investigations.

The experience of most anti-fencing efforts is that at one time or another
they have needed the services of other jurisdictions in two areas: pick-ups
on arrest warrants or for questioning; and serving of search warrants. In
addition, nearby agencies have helped some units in identifying recovered

. property items stolen in their Jjurisdictions. An anti-fencing unit at the
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Tocal Tevel can get authority to operate outside its jurisdiction,38 making
coord1qation for warrant activities unnecessary. But even where units have
had this capability, it has not generally been used to exclude the
concerned police agency. In fact, this is not an advisable strategy to
pursue. The concerned agency should at a minimum be notified that actions
are to be taken within its jurisdiction, and preferably be involved in the
action in some way. The only exception to this rule applies to the covert,
undgrigver operation which will need broad authority, given under secura
conditions.,

Because many surrounding jurisdictions may be small and probably in any
case lack the resources which a specialized anti-fencing detail possesses,
there is & tendency to involve them but to ask only for a manpower assistance.
This is not always a good practice. Real involvement and commitment occurs
when there is a real stake in the shared endeavor, Thus, where a coordinated
effort must rely on informant information, each agency involved should share
some burdep of that expense. Similarly, eauipment needs should be contributed,
wherg possible, by each. In some cases, this may be somewhat difficult for the
outside agency, but generally it is true that the quality of cooperation
received is directly related to the stake each has committed to the outcome.
Thus, an outside agency allowed only minimal involvement (for appearance seke)
will often provide assistance of far less quality than one which has
committed men, investigative funds, and equipment to the effort. Where time
permits, then, outside involvement should be surh that a real shared
commitment is represented.

) One gf the more subtle benefits of involving outside agencies in the
anti-fencing effqr? 1s the intelligence information they may provide. Havirg
become more sensitive to fencing operations, they may see-activiti.s or hear of
events that the unit could not discover (outside its own Jurisdiction) but
wh1ch.may be of great importance. Intelligence coverage of a wider geographic
area is thereby accomplished with a relatively minor resource investment by
the anti-fencing unit.

) It_shou1d be noted that successful involvement of outside agencies may incur
obligations that the unit is not fully equipped to meet. It may, for example,
require that increased security precautions be appli.d to unit operations.
Similarly, it may slow the pace of investigative efforts when precise coordina-
tion becomes q1ff1cu1t to orchestrate. On an entirely different dimension,
1nvg1vemen§ with outside agencies may generate numerous requests for investi-
gat1ye_a§s1stance in matters, many of which will be of 1imited interest. This
poss1b1!1ty should be recognized and streamlined response mechanisms planned,
Many units have overcome this problem by stressing the outside agency's own
capabilities and by providing advice and guidance, but stopping short of
conduc§1ng outside investigations (unless consistent with their own goals
and priorities). Mutual cooperation is a worthy goal to work toward, but it
should not be permitted to divert the effort from its own priorities, to
compromise 1ts security, or to overburden its resources,

38Usually this is done by the Timited extension of "commissions" by the

heads of other agencies and it ge. zrally applies o i i j
jurisdictions. g y app nly to immediately adjacent
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B, INTERACTION WITH AGENCIES OF LARGER JURISDICTIONS

1. The Federal Role

Most anti-fencing units have found the need for federal assistance at
some point in the course of their investigations. The federal agencies most
frequently mentioned as having provided valuable assistance were the Federal
Bureau of Investigation, the Bureau of Alcchol, Tobacco and Firearms (ATF),
and Bureau of Customs. It should be remembered that federal authorities,
Tike Tlocal agencies, do not have unlimited jurisdiction. Further, they too
have their priorities and resource problems, from which policies are
developed which determine what they will and will not undertake. Thus,
federal agencies will be best able to respond when cases or investigations
pending ave clearly within their stated concerns.

Customs, for example, has the best responsive capacity where thefts
from bonded shipments are involved. Similarly, the resources of customs are
more effectively utilized with respect to imported merchandise rather than
exported cargo. ATF, on the other hand, has substantive restrictions placed
on its responsive capacity. Its agents cannot be expected to react to
situations that do not suggest violations of federal alcohol, tobacco or
firearms laws. Particularly where firearms are involved, ATF has been
mentioned as providing invaluable investigative and identification assistance
to local and state efforts.

The Federal Bureau of Investigation has perhaps the broadest substantive
authority of any federal law enforcement agency, but it is restricted in theft-
related investigations to situations in which some evidence of interstate
transportation of stolen goods is shown. The one possible exception to chis
restriction involves the FBI's new Major Thief Program. This program respresents
a federal thrust against the mobile, professional thief and his contacts., The
activities of such offenders are known to continually cross state lines, calling
for the broad federal monitoring and surveillance capability. Theft and
fencing investigations believed to involve such individuals, then, can and
should be expected to receive interest and assistance from the FRI.

Particular types of fencing activities are investigated by federal
departments and agencies. For example, in cases which involve labor racketeering
or .where an organized crime fencing operation becomes the subject of attention,

a U.S. Department of Justice Organized Crime Strike Force may take an
investigative lead. In such cases, the resources of many federal agencies
could be involved,3%

In most cases, federal investigative involvement wi]1 carry with it
additional resources in funds, equipment, and expert advice. It may also
represent greater flexibility and broader powers in the use of resources 1in

39For an extensive discussion of federal agencies potentially involved
in such crime control efforts, see Attorney General's First Annual Report:
Federal Law Enforcement and Criminal Justice Assistance Activities (U.S.
Government Printing Office, Washington, D.C., 19/2).
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investigation and prosecution. Thus, state and local authorities often
acknowledge that regardless of how flexible their internal policies are
with respect to investigative funds, federal agencies usually have a more
responsive capacity in this area. Similarly, federal surveillance capa-
bilities under Title III of the Omnibus Crime Control Act are Tikely to be
broader than those of many state and local authorities.

Often overluoked are federal capabilities and resources at the
prosecutive Tevel. Federal subpoena power, the witness support program, and
the financial resources to undertake lengthy judicial proceedings, all represent
capabilities not generally available at the state or local level. Fiscal
considerations alone may often make it preferable for a Tocal agency to
contribute to a federal fencing investigation, especially where out of state
witnesses or a potentially lengthy trial, consuming too many Tocal resources,
is expected to be involved. Federal resources in the prosecutive sector,
then, should be carefully weighed, for they may be far more significant in
determining the Tevel at which a case is pursued than are the considerable
resources of federal investigative agencies.

2. State Agency Roles

Usually when a local police agency looks to the state Tevel it thinks
in terms of traditional state Taw enforcement authority. Where this authority
serves primarily a traffic enforcement function, other resources at the state
Tevel may be incorrectly eliminated from consideration., This may mean losing
some valuable assistance. Even where state police are not geared to assist
anti-fencing efforts, other state enforcement resources may be available. The
State of California, for exampia, has considerable informational and analytic
resources in the Attorney Genevral's Department of Justice, which is available
to local agencies. Through this capability, local jurisdictions can receive
statewide statistics, opinions on points of law, and input concerning specific
Tocal problems. The resources of the California Department of Justice are
unique in their scope, but are not an unusual example of resources which
sometimes exist at the state level to be tapped by local agencies.

Some state attorneys-general offices, for example, have a policy by which
assistant attorneys general, acting in a prosecutive role, can assist at
the Tocal level. Others have broad statewide investigative powers that can be
invoked to supercede local prosecutive functions. Still others have large
investigative staffs which can provide assistance to local police agencies.
And, of course, where a state police force itself has functional capability
and Tegal authority to get involved, considerable investigative resources may
be made available to the Tocal agency in cooperative enforcement efforts.

Both state and local anti-fencing efforts should, however, also Took to
other state agencies for enforcement tools. A state tax agency, for example,
may be willing and even anxious to audit a fence where potentially significant
sales tax violations are suspected, Often the seizure powers of revenue
agencies are surprisingly broad where business records are concerned. A state
Ticensing board, on the other hand, may possess stiff sanctioning powers that
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could be used against fences, shown to be in‘violation of its statutory
authority.40 Responses to requests for these kinds of assistance may be
neither automatic nor overwhelming. Generally, locally based anti-fencing
units report spotty success in initiating state revenue and licensing
bureau interest in fencing investigation. Anti-fencing efforts located in
state agencies, however, met with much better responsiveness. It appears,
then, that the source of the request rather than its nature may make the
difference. Thus, a local police anti-féncing effort might be expgcteq to
receive a higher level of assistance from the state revenue authority if
it submits a request through the state attorney general's office.

3. Internatjonal Investigations

Stolen merchandise is often transported by the fence from the area where
it is stolen to other parts of the United States, or even abroad, Following
this trail may be important to an anti-fencing unit's investigation. . When
the trail Teads abroad, the unit can call on the services of INTERPOL, an
international criminal police organization which has experience in helping with
fencing investigations.

INTERPOL will help the unit by arranging for voluntary cooperation fin more
than 120 countries abroad. Such assistance covers a broad range, 1n91ud1ng

but not limited to criminal history checks, locating suspects, fugitives, and
witnesses, and even full investigations which could lead to arrests and extra-
ditions. Where such help is needed, the unit should contact INTERPOL by Tetter
addressed to the agency at:

Room 1116
Main Treasury
Washington, D.C. 20220

The Tetter of request should briefly state the nature of the inve§t1gation.or
assistance required, and from whom assistance is sought. No special form is
needed. If the unit is not certain as to who should be contacted abroad,
INTERPOL will advise. If the matter is of great urgency, and delay would
render assistance meaningless, or less valuable, INTERPOL should be telephoned
at the U.S. Main Treasury Building in Washington, D.C.

There is no charge for INTERPOL assistance. The United States office is
Tocated within the U.S. Department of the Treasury and is staffed by personnel
from federal law enforcement agencies (Customs, Secret Service, Drug
Enforcement Administration, Bureau of Alcohol, Tobacco and Firearms).

C, JURISDICTIONAL BOUNDARIES: A SUMMARY

It is increasingly clear that law enforcement agencies can no Tonger afford
(often quite literally) to Took upon jurisdictional boundaries either as a
basis for competition or as brick walls that cannot be scaled. Most proactive

~investigative areas demonstrate this. It is particularly true in anti-fencing

40Great care should be used in seeking such cooperation, since serious
legal problems may stem from use of administrative or regulatory tools for the
purpose of a criminal investigation. The advice and assistance of prosecutors
will be crucial in this area.
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enforcement. Fencing operations are complex, and difficult to investi

apd crack. They becomg progressively more difficult the more ju2¥§dgég?§§a1
11nes.they cross. "Going it alone" with no outside contact or resource
coordination therefore, becomes Jess and less practical as an anti-fencing
enforcement strategy except where an agency is pursuing the smallest localized
fepcwng operat10n§. Whgre transportation of any sort, narcotics, organized
crime, or the.mob11e thief is involved, going it alone is especially unwise

At thg same time, however, there is no real reason to involve any person or'
organization in one's anti-fencing effort unless there is a clear "need to know."
How, then, does one guide and shape inter-jurisdicitonal cooperation? .

To begin with, the only multi-agency fencing investigati

are those which truly concern the various agencigs to be ?nvo$cgdfha¥h?§k?ss§gse
whether the agencies are within one territorial Jurisdiction, have different
substantive interests, or represent differing levels of government, e.g.
state, feqera1 apd 1ocq1. Thus, the only agencies that should be directfy
involved n the 1nvest1ga?ign of a fencing operation are those in whose Juris-
g;ct1qn a significant activity has occurred, (i,e., the theft, the receipt of

e stolen goods, and/or the resale of the goods). Jurisdictions through
wh1ch §t01§n property has merely been transported are not relevant to the
investigation, up]ess of course, federal or state Tines are crossed.
Once the appropriate agencies to be involved is determined, the nature and
focus of the investigation should be guided by these three questions:

1. Who has the better authority? (i.e., investigative scope and powers )

) 3 > v act

3. Does there exist a special or uni 954, .
/ . que capability that is not
involved and should be? (i.e., is some capacity missing?)

The answers to these questions will vary great] i

! . Y. Sometimes federal

%z better or more appropriate than local. Sometimes local resources gg:oggigggt
an state or federal. Somet]mes a state agency has a special capacity .

possessed nowhere else. The important point is that rather than fitting an

}q¥e§t1ggt1on to Timited agency resources, resources should be called upon to

]1 he Investigation, Agencweg successful in their anti-fencing efforts have

earned this lesson. The dynamics of multi-jurisdiction coordination are not

easy to de i i :
tha% K burg:;?p and implement, but once in place it can be an advantage rather

D RESOURCES FROM THE PRIVATE SECTOR

1. Citizens Groups as a Resource

Citizen involvement in enforcement in the - i i
‘ property theft area is not wit
g;ecgggnt. Many burglary reduction programs have solicited the active 1nvo{v2;::t
of citizens in b1ogk watch and home security programs. In addition, operation
i ent1f1c§t1on projects have enlisted citizen support in marking personal
property items. This last program probably comes closest to representing a
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really helpful citizen anti-fence strategy since successful and dependable
identification of recovered property will make a useful and valuable
contribution to an anti-fencing enforcement program. Generally, operation
identification has not been presented to the citizenry in that way. Rather
it has been introduced as a burglary-prevention strategy, a claim not
supported by a recently completed nationwide evaluation.*!

Unfortunately, the national evaluation of operation ID programs did
not systematically test its significance against the presence or absence of
a police anti-fencing effort. Most anti-fencing units around the country,
however, report that poor property identification remains a nagging problem
and have supported or assisted operation ID projects in their jurisdictions.
Generally, citizen involvement in anti-fencing efforts has been limited to
such activities and few units have attempted to initiate greater garticipation
by private citizen groups. -

The citizen as victim may be another matter entirely. Many anti-fencing
units systematically review current theft reports as an investigative tool.
This task may be performed by the property office, or a clerk or analyst
assigned to the unit. Where this is done, frequent experience has been that
in a case that seems potentially significant to on-going investigations,
follow-up with the victim often results in the acquisition of information not
available in the original crime report. Many times the victim can provide
additional identifying characteristics for his or her property, or the
victim may be able to isolate an unusual event or experience immediately
preceding the crime. One anti-fencing unit in particular, noticing a
commonality of prior events among theft victims, has developed
a "common factors form" (reproduced in Appendix B) for use in burglary
follow-up investigations within the agency. What the common factors form does
is solicit information from the victim regarding services rendered in the
home or business (such as repairs or catering services), visits by §a1es-
persons at the door, or any change in the victim's household or business
routine (a vacation, for example) in the 8 to 12 weeks prior to the theft. The
form is to be used in all follow-up visits by burglary investigators.

The potential value of the citizen-victim as an investigative resource
has been similarly recognized in other jurisdictions. In one city, a study
of burglary cases revealed that the "active victim" was not only more
1ikely to have his or her burglary solved (the probability increased by
33%) but also to have stolen property returned. Another part of that same
study found that the one factor that most insulated the burglar from arrest
was the precision with which he selected the victim. Burglars who developed
detailed information on victims themselves or were provided it by fences or
tipsters stood the Teast chance of detection.

Victims and their prior experiences, then, can be helpful 1nve§tigqtive
aids on a case-by-case basis. This fact, however, is Tittle justification
for systematic, on-going involvement of citizens groups in anti-fencing
enforcement. The reason is that citizen involvement incurs tremendous:
obligations, particularly in terms of the unit's time. Thus, the benefits

413ee the nationwide evaluation of Operation IDENT, gonducted py the
Institute for Public Program Analysis, St. Louis, Missouri, report issued 1975.
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rendered by the group must be considered significant to justify the time
investment, The one situation observed in this project that seemed to
involve a rational trade-off was one in which a citizen's group provided
"surveillance” over weekly antique auctions by organizing its members into
"shopping groups.” This benefit of coverage of these events was exchanged
for the time needed to prepare a list of recently stolen items for the group
to Took for among the auction merchandise. In most cases, however, citizen
groups need too much guidance and direction to assist an anti-fencing

effort on a continuing basis.

2. The Media as a Resource

Because anti-fencing enforcement often involves dramatic seizures
and recoveries of stolen property, it is usually of great interest to local
pre<s sigencies. Similarly, most anti-fencing units report that press coverage
can .i: -mportant both in terms of building the effort's credibility and in
educating the public. Most units, then, encourage the establishment of
positive press relations by the anti-fencing effort.

It should be recognized, however, that national experience has demonstrated
three potential problem areas that may arise following extensive press coverage.
First, press coverage of an extensive recovery of stolen property never fails to
elicit a flood of phone calls from theft victims inquiring whether or not their
property is included. To some extent this is useful in helping to identify many
items. On the other hand, it can be quite a burden to handle the volume of calls
and the volume of victims who wish to Took over the recovered items. Most unit
personnel believe that the publicity is worth the burden, particularly if such
a response is anticipated and planned for.

A second problem that often arises is far more difficult to resolve.
What it involves is the development of considerable internal resentment and
jealousies because of the extensive publicity attracted by the anti-fence
unit. This situation is exacerbated where anti-fencing officers begin to
play directly to the press, becoming “media personalities." The best way to
overcome this dilemma, and it is a serious one, is to establish a policy
at the outset of unit formation by which accomplishments are associated
generally with the agency as a whole, or the unit itself, and not with
individuals., Individuals in fact should be required to maintain something of
a Tow profile with respect to the media. One strategy often used is to require
that once the major story has broken, all follow-up stories and coverage be
handled by and “hrough the agency press officer. The idea here is not the!
individuals be robbed of credit rightfully due them. but rather that the
stability of the agency not be sacrificed in the process, Suffice it to say
that some otherwise successful efforts have nearly divided their departments
becayse of media coverage. This is a situation in which everyone loses.

A third and final problem arising out of extensive press coverage relates
to possible security breaches, where undercover officers or activitias are
involved. Once the press becomes interested in the effort it may be 'ifficult
to discourage further probing and continuation of coverage. Any anti-tencing
affort that is partially or totally using officers in undercover roles,
then, should resaerve press coverage until the conclusion of the effert or take
special steps to guard the identities of officers. Again, the agency press
officer may be used as the media source for releases rather than the unit
itself. This can help to insure that proper security protocol is followed.
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With respect to the affirmative aspects of media coverage, great care
should be taken to ensure that where there is multi-agency or multi-juris-
dictional involvement in an investigation, that appropriate credit be given to
all cooperating agencies.

3. The Business Sector as a Resource

Units reported two particular kinds of resources made available to them
by the business sector. First, businessmen with expert knowledge of
particular kinds of property and industry trade associations, have provided
units with assistance in evaluating and identifying recovered property of
an unusual nature. Generally, where art objects, antiques, or gems and
jewelry pieces are involved such specialized knowledge may only be available
from these sources. One agency visited in the preparation of this manual
had just recovered a large cache of stolen art and art objects, and had an
expert in the property room helping tn identify it and its probable origins.

Second, the business sector may also be a source for general commercial
information. Thus, some units, in attempting to verify the extent to which
a suspect is a fence, have asked individuals in similar businesses about general
commercial practice in that trade. If the suspect's activities appear to differ
significantly from the normal practice, a suspect is Tooked at more closely.
In this same regard, manufacturers have provided information to some units
relating to who is and who is not their designated wholesaler or retailer for
an area. Thus, the fence parading as such can be unmasked and questions can be
raised (for investigation) as to how a non-authorized outlet came into
possession of stock in quantities usually confined to authorized dealers.
Property officers who develop individual business contacts have similarly
found this sector extremely helpful in providing information on property
markings generally and on hidden property identifiers they use. Some
manufacturers, for example, place additional identifiers on the inside of
home entertainment equipment that can be checked if the outside mark has been
removed.

One final part of the business sector about which there surrounds
considerable law enforcement debate is the insurance industry. Some anti-
fencing units are antagonistic to insurers since they fear becoming mere
collection agents for them. Others have reported developing valuablz
individual relationships within the insurance industry. Like any resource
that is cultivated, a unit must avoid becoming the captive of any particular
business interest. Insurers can and will be of invaluable assistance under
the appropriate circumstances.

A good procedure to develop in interacting with the insurance community
is to fully inform its representatives (either singly or collectively) of
the nature of the effort and its 1ikely relevance to them (i.e., the unit will
be recovering a Tot of property in which they may have an interest): In
doing so, insurers should be reminded of the following: (1) an anti-fencing
effort has an obligation to recover property known to be stolen that comes
within its control; and (2) the unit has, however, discretion in the use of
investigative funds for the acquisition of stolen goods in a rational and
purposeful way. Thus, recovery for its own sake is not an obligation of ai

i gt
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CHART 1

AGENCY CHECKLIST: RESOURCES AND RELATED POLICIES NEEDED FOR AN
ANTI-FENCING ENFORCEMENT EFFORT

" RESOURCE | SPECIFIC RESOURCE | POLICY CONSIDERATIONS ;
CATEGORY NEEDED RELATED TO RESOURCE RELEVANT POLICY/DECISION MAKER(S)

[ manpouER

Agency head, appropriate command

Unit Commander e should be selected in planning
staff; planning section of agency

stage
eshould be active fijeld commander
-not desk officer
eshould be individual with strong
investigations background and
with strong interest in procedural

detail e Y o £

Unit Officers/ e number not as important as flexi- Appropriate command supervisor(s),

Investigators bility in their deployment unit commander

eaverage unit has 5-6 officers

e should have good investigations
background; ability to develop
informants; no family diffi-
culties

edetermination should be made
regarding deployment will be in
undercover roles

eselection should not be on straight
bid system-anticipate and avoid

labor difficulties g
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Property Officer o function is critical to_evidenge— Planning section of agency, appropriate
gathering and property identifi- command supervisors; unit commander
cation ’

ewhere no property officer exists,
his function will consume large
portion of investigator's time. .

e property officer can forestall
identification of undercover

officers by public :

¢l
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SPECIFIC RESOURCE
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POLICY CONSIDERATIONS
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Secretary/Clerical O?pecii1 resource most critical for Planning section of agency; appropriate%
ong-term anti-fencing efforts command su 1 ; it }
eundercover operations should have pervisor(s); unit commander
separate‘he1p for security reasons
esubstantial paperwork on property
recovered must be maintained and
, updated
| INVESTIGATIVE
| _FUNDS
: Informant monies slevel of funds shqu]d be appropriate ] Appropriate command supervisior(s);
? to planned operating procedures unit commander; internal and external
: ofgnd should be separate for unit audit agency
ehigh accquntabi]ity for use of funds
undgr unit commander's responsibility
strict record-keeping procedures
o e OREs PuN My SR I Gngs SAG BSOW ORI Bt 2 GE M PR M DO DA FRNH R ey NERI RN HES) ER BN GRR SR R KON MR a
Buy monies elevel of funds should be a i ~opriate command supervisor(s): 1§
! appropriate y Appropriate command supervisor(s);
to planned transactions with fences unit commander; interng] and eité;na1
as evidence gathering techniques audit agency
e«fund should -be separate for unit
ssame accountability as above as unit
commander's responsibility
: estrict record-keeping procedures
y POOL OF

I PROPERTY ITEMS

RESOURCE
CATEGORY

Unclaimed property
room 1items

evariance to local ordinance or skate
statute on prescribed disposition
should be sought prior to unit
implementation

SPECIFIC RESOURCE
NEEDED

CHART 1 (con.INUED)

POLICY CONSIDERATIONS

RELATED TO RESOURCE

relevant local, state or federal
legislative groups; appropriate Tegal
authorities; appropriate command
supervisor(s); unit commander

(5)51

RELEVANTﬁ?QLIQY/Dﬁﬁls?QNWMAKﬁﬁﬁsﬁ

3 §001 of
§ Property Items

Unclaimed property
room items (cont'd)

Recovered property
donated by theft
victims

by business community

-mnmnmmnn—nl—mn——-—

Property items donated

saccess to property items can offset
some but not all cash needs of unit
_ﬂ-___ﬂu__—l-
erelease forms for victim signature
should be designed prior to unit
implementation

eshould be completely voluntary -
victims should not feel pressured to
donate

emechanisms for receipt of donations
of property should be developed in

planning phase
erelease forms for business represen-

before implementation

eshould be completely voluntary -
business community should not feel

pressured to donate property items

oo PR ZERN SEG AN B

tative signatures should be developed

political process as necessary

Appropriate Tegal advisory body;
unit commander; appropriate
command surarvisor(s)

Appropriate legal advisory body;
unit commander; appropriate
command supervisor(s)

Agency head can play important role in ;

§ courpMeNT

Surveillance vehicle

eresource necessary if stake-out/

part of unit operations
epanel or camper van can servé as d

has shown these to be unobtrusive

vehicles )
eshould be directly accessible by

unit on a priority basis or under
unit control

surveillance activity is to be major

surveillance command post; experience

Appropriate supervisors; unit
commander; appropriate purchasing
authority (if new acquisition);
planning section of agency
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g EESOURCE SPECIFIC RESOURCE POLICY CONSIDERATIONS -
! EQUIPMENT :
, f Unit undercover standard unmarked vehicles are in- Relevant Tocal, state or federal
: g vehicles appropriate for anti-fencing unit legislative groups (for fleet g
several undercover vehicles should vehicle or impounded vehicle variances;}
be available to unit on priority appropriate purchasing authority (for
i basis leased or newly acquired vehicles);
y ? leasing arrangements for constant appropriate command supervisors; unit

vehicle changes should be considered | commander
old fleet vehicles or unclaimed im-
pounded vehicles are source for
unit-appropriate procedures should
be developed in planning phase for
variance from normal disposition of
such vehicles

newness of vehicles not as important
as access to them, flexibility in
deployment and appropriateness to
undercover roles of officers

use of officers' private vehicles
should be avoided.

covert unit should have its own
"motor pool" for security reasons ;
% ERR T BXN FEE R TEE SR e BN DG R Sso P B R0 DG DR AEROT Dovo BRE DARGS RSO BIGN (5D DENN RNRn MLy BEUN WD Baet KSR Y DER RGN LUK SE R G R TRaR U e Smu DD SN RPES G EXu
Photographic acquisitions should be appropriate Appropriate legal advisory body;
Equipment to planned tactics of unit and appropriate purchasing authority;
documentation needed appropriate command and planning

short term investigative unit personnel; unit commander

(making quick arrests) should have
35 mm capability with appropriate
lens clarity

Tong-term investigative unit should
consider videotape capability

=
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RESOURCE SPECIFIC RESOURCE POLICY CONSIDERATIONS

CATEGORY NEEDED RELATED TO RESOURCE RELEVANT POLICY/DECISION MAKER(S)
EQUIPMENT ;
Photographic e photographic equipment acquisitions
Equipment (cont'd) should conform with legal require-
ments

especial training will be needed for

: most photographic equipment - pro-

3 visions to secure training should

‘ be made in planning phase

eplanning should include projections
of film needs, procedures for film

files and storage o~
T TREE R TSNS BRI DRt S RS DoEn DEEN D GhEN LENO 2R AN IS EX MeE BN nOs BN nee S0v R MOEN EED 0N RN E5GH orem D BERT MRS NNNT KEST EOUR BN 9 SRR RENK MR DNUH SO DEO ISRk S5O D PR | E

Surveillance equip- s acquisitions should be appropriate Appropriate legal advisory body;
ment (body trans- to planned tactics of unit and purcha§1qg authority (for new )
mitters, field radios,} documentation needed acqu1s1t1ons;.command and planning
bugging devices) eacquisitions should conform with' personnel; unit commander

items legally permissible in juris-

diction

eunit should be trained in use of
field equipment (transmitters and

: radios) '
: especial electronic surveillance
‘ equipment should be maintained and

administered by specialized unit -
if available

eplanning should include resources
for transcription of interceptions
and security of tapes
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giiggggg SPEC&E&SESESOURCE POLICY CONSIDERATIONS
RELATED TO R
CATEGORY. ESOURCE RELEVANT POLICY/DECISION MAKER(S)
STORAGE SPACE
Unit office or otraditional investi i i
estigative detail Agency command staff: i 3
command center Sgggggegave office on or near agency ¢ planning section pergoﬁgé?;cgzggggggﬁc
) authority (where off-premises ;
ecovert unit should have secured fieldl i i space
o partar eld} is to be acquired)
einternal Tocation of unit office
shou]q conform with coordination,
secur}ty and command considerations
-p]ann1ng of unit space should include
appropriate file and fund security o
nm_—nlmmn—!-mnmm_mnm—mm—m-nm-um—n-mrnnwm ’w\
Storage space eunit should hgve sega?ate, secured Agency commaFZf:€§¥?ZE3:?Zfézﬁﬁzzﬁf""" =
s:gr:gi area in addition to regular planning section personnel; purchaging
’p. perty room authority (for off-premises rentals);
size qf unit storage area depends unit property officer ’
upon length of property storage
expected
° procedures for lagging, storage and
release of property shouid be
developed in planning phase
PROSECUTIVE &
ASSISTANCE
Interested, active e plannin i
> N g phase commitment by prose- Agency h : i
gggsggﬁigizg}e cutive agency should be secured p?osegut$sg’ag:ﬁgy?faggggop{;a§$
ogggi$§ug;vsaggzggvggent in planning | advisor; command and pfanzinggsection
n ersonnel; i ; i
e external support request should geputy or aggggtgggmaggigé ges1gnated
consider including support for P Heer
prosecutive agency
CHART 1 (conTINUED)
RESGURCE SPECIFIC RESOURCE POLICY CONSIDERATIONS
carecory | NEEDED RELATED TO RESOURCE I RELEVANT POLICY/DECISION MAKER(S)]
R R g L R e e T A S o S 8 e
ASSISTANCE
Interested, active procedures for coordination in
and accessible investigation/prosecution should
prosecutor(s) be developed prior to implemen-
(continued) tation
prosecutive agency should be en-
couraged to provide legal training
and orientation for unit officers
EXTERNAL LAW
EHFORCEMENT E
RESOURCES 2

Assistance from
appropriate agencies
of smaller and/or
Targer jurisdiction

protocols for external agency
Tiaison and coordination should be
established prior to implementation
external letters of support may be
solicited from adjacent agencies to
accompany a grant request

protocols for resource pooling with
outside agencies should be esta-
blished prior to implementation

Agency head, appropriate command
personnel; unit commander; external
agency personnel (as appropriate)

PRIVATE SECTOR
RESOURCES

Citizens groups

property marking programs should be
encouraged in jurisdiction

viewing areas for citizen-victims
should be planned for in the event
of large seizures

Agency public/community relations
personnel; unit commander; appropriate
command staff; unit property officer;
patrol and investigation sections
representatives '
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CHAPTER THREE

TAKING ACTION - ALTERNATIVE STRATEGIES IN
ANTI-FENCING ENFORCEMENT

A{ FENCING TYPES AND ENFORCEMENT STRATEGIES

Once the general policies to guide action and the resources to_1mp1ement
action have begn carefully thought through and p]anneq, the agency is readﬁ to
take anti=fencing action. The shape of the anti-fencing effort will depen s
Targely on an analysis of the kind of fencing situation faced and the priorities
set for attacking that situation. At the same_t1me,_howeVer, there are h
common elements which serve to distinguish anti-fencing strategies from other
theft enforcement programs. The discussion here, then, begins with the?e
common elements. From there, specialized strategies relating to eacgloN ;
the types of fencing situations earlier described are presented and 1segise .
Most of the strategies to be described have been used by ant1-fenc1ngtu21.sd
around the country, although some which have been proposed but not yet trie

are also presented.

officer; agency head and appropriate

Agency press office; command staff;
command staff

unit commander; agency legal

adviser
Unit commander; unit property

1. Common Elements in Anti-Fencing Efforts

Strategically, four elements are shared by anti—fenc1pg‘efforts wh1ch
serve to digtingu¥§h them from other theft enforcement policies. The f1rit
element consists of using the thief to catch the fence. Thus,_un11ke mos .
other theft enforcement units, the anti-fencing effort is not in pursuit o
the thief. Instead it Tooks beyond the §h1ef for its enforcement target.
This may seem obvious but the effects this has on operational strategies %res
quite significant. It means, for examp]e,_that the ent1—fenc1ng upét gem e
will come to look on the thief more as an investigative tool or eviden 1?¥yb
device than as an enforcement target. It may.alsq mean that the unit ﬁ1 . e
totally and easily prepared to give up the thief in favor of or in exc an%fort
for the fence. Finally, it will most surely mean that the ant1—fenc;ng e
will grow more and more concerned with the takings from thefts, and less

interested in theft events themselves.

‘ncy stress should be placed

on victim property description and
victim follow-up in theft cases
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POLICY CONSIDERATIONS
needs of unit and Tong-term agency

stability

unit implementation
o protocol should conform to security

expertise of individuals and trade

e establish press protocols prior to
associations

e mechanisms should be developed to
facilitate receipt of specific

ounit should have flexibility to
assistance

contact and utilize technical

onew <

SOURCE

ol

. N e e . ingly

As the unit progresses in its work, then, 1t is T1ikely to become increasing
incompreh2n51b1e go %he agency which has trad1t1ona11y approached theft gntﬁge
basis of a dominant, if not exclusive, emphasis on the thief. Its.¥%e 0 he
thief as an investigative tool rather than as an enforgement end will cogtagt
to set it apart. This should be anticipated. It 1s, 1n effect% an %mpgitiona1
sign that the anti-fencing effort has §uccessfu11y proken away gom _rz Ttien
theft policy and is putting the thief in a perspective proper and approp
to a successful anti-fencing effort.

Citizens groups

{continued)
Business sector

SPECIFIC R

Media
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e second element distinguishing ant1-fenc1ng_strateg1es‘from those o
ctherTgheft units is their non-reactive stance. This e]ement 1s‘c1o;ely "
related to the way in which the thief is viewed. What it means 1s;E‘qs an
fencing efforts will be Tess likely to react to the criminal act1v; }e
they observe, but rather to respond to the circumstances they themqetyes to 3
create out of those activities. Thus, for example, rather than reac Teg
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hijack situation by interdicting the truck, an anti-fencing unit is more
1ikely to observe that truck's itinerary, and on the basis of that information
create a situation by which officers can interact with those at the cargo's
destination. Anti-fencing unit commanders continually report that the hardest
thing for new officers to develop is the patience and confidence to "let the
truck go" or to "let the thing go down." Police officers are trained to react,
and react quickly, to situations that are clearly uniawful. Anti-fencing
enforcement, however, frequently calls for them to suppress that trained
instinct, to watch a crime event fully unfold and not respond. To do this
takes patience certainly, but more important, it takes confidence, both

in oneself and one's fellow officers. In addition, it takes a strong belief
in the job one is doing -- a belief that the goal is important enough to risk
Tetting the smaller crime and the smaller fish go by. It is this belief in
the job, and the shared experience of a different kind of Taw enforcement that
tends to make anti-fencing units especially cohesive and self-confident.

Often this is interpreted by others as cockiness or elitism, but it is really
an intrinsic element of the anti-fencing task. One veteran police officer who
commands a highly successful anti-fencing effort, put it this way: "For mousi
of my career [as a police officer], I've always felt Tike I've been on the
defensive and the bad guys have had all the cards. Now for the first time, I'm
on the offensive, and it may take me some time, but time I've got and I'm
really doing a job!:' Patience and the ronfidence to wait and make things
happen are thus a second and important hallmark of anti-fencing strategies.

A third distinguishing element relates to the manner in which the informant
is used, In traditional theft enforcement, the informant is used primarily
to provide information on known crimes and their perpetrators. Anti-fencing
enforcement utilizes the informant for this purpose also, but in addition
relies on the informant in a wore generalized, intelligence sense. Thus, a
fencing informant may provide information on unknown criminal activity,
associations or relationships. In addition, the informant may be asked to
perform specific tasks important to the enforcement effort such as selling
bait property to the fence. An anti-fencing unit will typically develop a
wide range of information sources with widely divergent backgrounds, ranging
anywhere from past or present co-conspirators of the fence to those in the
fence's environment who themselves are guilty of no crimes --- such as
Tegitimate employees of the businessman-fence. The capacity of the unit to
develop, maintain, and control a widely varied information group will be the
major key to its success,

Finally, all anti-fencing strategies will share a complexity that is
derived from the evidentiary needs of a fencing investigation. Proof that
stolen property was knowledgeably received by a fence is not always easily
acquired by straightforward means. It involves essentially three separate
showings: (1) the stolen character of the goods; (2) receipt by the fence;
and (3) knowledge. Separate means may establish each element and then need to
be drawn together for a case, Even the simplest of investigations may be
rendered exceptionally complicated by the time each of these elements is
proved sufficiently. Where a sophisticated and well-insulated fencing
operation is involved, investigative techniques may be quite round about and
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require considerable time to develop the necessary information. Thus, fencing
cases typically require special capabilities ‘to analyze and make sense out of
bits of information and Toose ends. This is why it is important that anti-
fencing units not have assigned caseloads or other competing duties that
divert attention from on-going investigations.

The common elements of anti-fencing strategies are as follows: use of the
thief as an investigative tool; a patient, non-reactive stance; an on-going
generalized use of a wide range of informants; and an often compliex and
indirect method of acquiring evidentiary proof. As each of the particular
strategies are described below, the specific place of these elements will also
be noted.

2. Specialized Strategies for Localized Fencing Situations

When localized fencing situations were described earlier, their main
characteristics were summarixed as follows:

s dominance of direct-dealing first order fences with local
thieves as suppliers;

°Jarge numbers of thieves and fences involved handiing goods
stolen in local burglaries and larcenies; and

odominance of involvement by Tocal business establishments in
the fence role, and secondarily by fences operating from
residence outlets,

From an investigative standpoint, these characteristics are extremely

important for shaping enforcement strategies. For example, because Tocalized
fences deal directly with thieves, the thief becomes an especially useful
investigative tool. He is likely to know the fence and therefore be able to
provide information about his operation. Similarly, following the thief's

tracks is 1ikely to lead directly to the fence. Because of direct dealing, then,
both informants and thieves themselves can be very useful to the anti-fencing
effort. )

At the same time, because the goods handled by localized fencing operations
are stolen Tocally, the unit stands a good chance of identifying goods
recovered in a search. This is important not only for the building of a good
case against the fence but also for establishing sufficient cause for obtaining
warrants to search. Finally, although the fence is 1ikely to be known to the
thieves with whom he deals and to handle Tocally stolen goods, because he
frequently operates from a legitimate business establishment, it will be
necessary to invoke subtle and indirect evidence-gathering techniques that
specifically establish his guilty knowledge. This is because the fgnce's
status or public image in the community may too easily overcome a direct
accusation. For example, the simple claim by a "respectable" Tocal '
businessman that he did not know the goods were stolen can be easily believed
by a jury in the absence of additional incriminating evidence. This difficulty
is perhaps less pronounced with the residential fence but should still be an
important investigative consideration.

Localized anti-fencing strategies tend to Tie on an active - passive
continuum, very much as do local fences. Four main strategies are currently
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in use against localized fencing situations:

(a) The traditional surveillance/warrant strategy. This is perhaps
the most traditional and most passive anti-fencing strategy. It consists of
performing a surveillance or stake-out at the location of a fencing operation.
It need not be continuous surveillance but may occur when peak business with
thieves is known to be conducted. The purposes of the stake-out are (1) to
document the thieves entering and Teaving the premises; and (2) to develop
specific information on which a warrant to search can be obtained. It is the
thieves frequenting the premises that serve as the key element in developing
information on which to base & warrant. Once a particular theft can be
attributed to one or several of these individuals, the stclen property can
be searched for on the fence's premises., Often this means that cases
made through the stake-out method will be based on one or two items of property,
unless other items in plain view can also be seized and identified as having
been stolen.

The stake-out/warrant strategy illustrates the roi: of the thief in
finding and acquiring evidence which will help obtain an indictment and be
admissible at trial on the criminal charge. It &iso shows the need for patience
in waiting through many thief/fence transactions before responding to the
crime scene via a search warrant. Waiting is necessary so that property
identification can be insured as the minimal evidentiary cause for going
forward. The stake-out imputes knowledgeability to the fence through
its documentation of continuous comings and goings of identified thieves at the
premises over a given period of time. This is perhaps this method's weakest
element, since this inference may be easily rebutted or the information on
which it is based may be excluded in subsequent judicial proceedings.

In a slight variation of the stake-out strategy, an informant may be used
to enter the premises before a warrant is sought to confirm the presence or
absence of certain property items. This provides additional assurance and
documentation that the stolen items believed to be on the premises are in
fact there. In general, the stake-out/warrant strategy is a valuable
method for an anti-fencing effort that is minimally funded, traditionally
constituted, and designed to mesh within a traditional, organizational
police agency structure.

(b) The buy-bust strategy.“2 The buy-bust strategy represents a somewhat
more active anti-fencing enforcement method to be employed against localized
fencing activities. This strategy may be implemented through a Timited
surveillance effort, 1ike the stake-out described above, to confirm the scope
and nature of a fence's operation. It is more likely, however, to involve
acquiring such information from informants. On whatever basis information is
gathered, once the fence's activities and interests have been ascertained,
application of this strategy will next involve development of specific

%2The term "buy-bust" is used to connote the idea that a fence buys a piece
of property and is then busted. Some jurisdictions call this the "sell-bust,"
with the emphasis on Taw enforcement selling to the fence and then busting
him. These two terms are interchangeable.

it

&
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evidentiary information. Thus, the buy-bust strategy proceeds tc acquire and
mark a piece of "bait property."*3 Then either an informant or an undercover
officer will be sent into the premises, concealing a body transmitter and
carrying the bait property. The officer or informant is briefed to make
certain that the item is represented to the fence as stolen in nature. This
is critical and must be skillfully accomplished. The aim is to complete a
transaction with the fence for the "stolen" item at which point the undercover
operator leaves. Soon thereafter back-up officers who have monitored the
conversationt* enter the premises to arrest the fence. On that basis they
may receive consent to search for other stolen items, as well as to make
Timited searches in conjunction with the arrest. In any event, they will have
one case built around the bait property item.

In jurisdictions where body transmitters are not permitted, the buy-bust
has been worked successfully using one-party consent recording of telephone
conversations. Here the informant or undercover officer initiates a deal
with a fence at the suspect's Tlocation. He then arranges to confirm the deal
by telephone. After Teaving the suspect's location, he telephones as arranged
and records the confirming conversation which consumates the deal. This
procedure takes a little longer than the normal buy-bust, but Tegally achieves
the same objective,%>

The essential weakness of the buy-bust strategy is that entry is for
the purpose of arrest, therefore Timiting the search permitted. This means
that the scope of the case developed may also be Timited to the bait property
item. The strength of the buy-bust method is its development of specific
evidence relating to knowledge which is gained from the conversation between
the fence and the undercover officer or informant.

Resource considerations make the buy-bust strategy a limited one when
compared with the stake-~out method. The buy-bust depends first on legal
recognition and acceptance of bait property for investigative purposes in
the anti-fencing unit's jurisdiction.“® Next, this strategy has specific

%3This may be obtained from the police property room or other sources as
described at pp. 31-32 earlier.

44ps with any surveillance situation, monitoring of conversations should
never be undertaken without prosecutive consultation.

45pglice officers in jurisdictions permitting one-party consent recording
should investigate it fully since it can be a useful evidentiary tool not only
in buy-bust situations but in fencing cases generally.

%6The legal issues surrounding the use of bait property to prove a
charge of attempting to receive stolen property are discussed further at p. 99
and in Appendix C. Even where the strategy may not be useful for making cases,
it may have investigative benefits. Thus, bait property may be sent into a
business establishment to confirm an alleged fence's interest in buying stolen
goods.
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resource needs in three areas: 1) access to a pool of bait property; 2) equip-
ment sufficient to monitor the conversation on the premises; and 3) a squad
constituted partially of officers operating undercover. This means that the
buy-bust strategy is best used by anti-fencing units with moderate resources,

and which are designed to conform to a less traditional enforcement mold
resembling narcotics or vice squads. Such a unit will generally be located
within the traditional organizational structure, but will not necessarily be well-
integrated with other theft enforcement units. ‘

(c) The undercover buy strategy. This strategy is similar to the buy-
bust method described above except that it is a more sophisticated approach.
It involves incriminating purchases from the fence rather than sales to him.
The undercover buy strategy requires that undercover agents actively work to
become customers of the fence, i.e., to buy stolen property from him that
he has earlier received from thieves. This anti-fencing method relies heavily
on skilled undercover officers and on trusted informants who can successfully
introduce undercover officers into a fencing operation.

The undercover buy strategy is a very flexible one. It can be used by
both traditionally constituted units with undercover components or entirely
covert units. In addition, it can be used to develop a case on a one-shot
transaction or as part of a long-term investigation. In either situation, the
undercover buy strategy has a particular need for security to protect the
officers who are worked into the fencing operation, and must have adeguate
supplies of buy-money in order to credibly represent those officers as serious
customers for stolen property. Property identification is the key to the
success of the undercover buy strategy. On the one-shot transaction particularly,
the property purchased must be capable of identification as having been stolen.
Alternatively, a buy, once set up, may allow entry to a premises from which other
property may be recovered for identification. Where the undercover buy strategy
proceeds over several transactions, more time is gained for property
identification and tracking. This allows a stronger case to be developed
based on a consistent pattern of transactions on the part of the fence."’

The rationale of the undercover buy is to show the fence in his true
middleman role, both buying stolen goods from thieves and selling them to
others, Cases based on the undercover buy, then, amply demonstrate the
commercial interests of the receiver in property crime, mitigating the impression
that a fence is merely someone who "innocently" purchases a "bargain" for his
own use. The double dealing of the fence illustrates his role in rewarding the
thief and in providing the conduit thorugh which stolen goods re-enter
legitimate and quasi-Tegitimate commercial channels. Repeated buys from the
fence also shows the number of thieves his activity supports and the continuing
nature of his crime. This clearly counters any defense that the police have
"set-up" an otherwise blameless individual, showing rather that the fence
attracted police attention because of his continuous and extensive impact on
the criminal behavior of others.

“7In jurisdictions where it is legally permissible, this strategy can be
modified in the Tong term by instituting an electronic surveillance through
which telephonic or in-person deals can be recorded. Once again, prosecutive
consultation is essential if such surveillance is to be employed.

S
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The undercover buy is best worked by anti-fencing units either partially
or totally covert in nature. In addition it requires a significant commitment
of resources, both in buy-money and surveillancs equipment. It is most
successful over the long run where stronger cases can be developed.

(d) The undercover buy-sell strategy. This is the most active of
Tocalized anti-fencing strategies. It 1s best utilized by a covert anti-
fencing effort that has a relatively long time period in which to work, 6-8
months for example. This is because the undercover buy-sell will complete
several transactions of different kinds with the fence in order to build
its cases. Units working with this strategy will actively create scenarios
within which to interact with the fence. To do so, they will nged access to
both property and investigative funds to use in buying and selling transactions.

The most successful anti-fencing unit to actually employ this strategy used
an informant from outside its jurisdiction to assume the central role as fence
to the real fence who is the target of the investigation. This individual's
cover was that he was a major stolen property connection who wanted to make
deals with local fences --- to buy stolen merchandise --- deals which would
be mutually beneficial and Tucrative.“® Using an informant for the role
avoids placing an officer in dangerous or compromising circumstances, but means
incurring substantial responsibilities for monitoring that individual's ‘
activities. Thus, this individual is kept under surveillance constantly both in
his business and home. Transmitters in both premises and on ali telephones
record conversations; videotape and 35 mm cameras are posted across from
both premises to visually record all comings and goings. Unit members eat,
drink and sleep in the informant's shadow --- very important since the
informant is not necesarily a person of the most admirable character, and has
at Teast some potential for personal exploitation or theft of buy-money or
assets provided to give him a front.

At the same time other unit members, undercover themselves, are greating
additional scenarios, picking up intelligence information and monitoring the
street for impending theft activities. Stolen goods of significant nature
that are not expected to be intercepted by the informant's operation are
subject to alternative plans. Usually these entail either the setting-up of
separate deals or the leaking of planned activities to the proper law enforce-
ment authorities for interception. Because the effort through its own activities
and the activities generated by the informant fence will gradually become
"thick as thieves" with a number of fencing operations, it will be able to
pick and choose property to purchase and hence on which to make cases. This
may mean letting some property disappear entirely in ordgr.to keep the
operation intact for future deals in which clearly identifiable stolen property
is involved.

Because the undercover buy-sell strategy operates for a 1ong.period before
"official" actions are taken, meticulous record-keeping 1s essent1§1. AT1 tapes,
pictures, and transcriptions must be coded numerically and placed in appropriate

48Both wiretaps and bugs were used in this operation along with videotaping
and other camera surveillance. This unit had an on-going and total prosecutive
commitment and involvement in case investigation and development.
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case folders. The volumes of evidence gathered must all be classified on

an on-going basis according to individuals and cases investigated. There are
several reasons for constant upkeep and updating of files. First, on-going
classification and Tabeling of evidence avoids an exceptionally difficult

and time consuming task when the operation shuts down. The volume of
evidence gathered will be tremendous, and not only would be burdensome to
classify at the end but also would be somewhat risky where memory rather than
fresh recollection would be used to reconstruct the events as they occurred.
Second, continual upkeep of records permits internal monitoring of investi-
gations by the field commander who must account for activities and expenditures
and manage the use of resources. Finally, upkeep is directly related to the
intended setting in which investigative results will become official.

The Tong-term investigations of the undercover buy-sell strategy generally
find official resolution in either the deliberations of a grand jury or in a
series of formal charging documents issued by the prosecutive agency. Evidence
must be gathered and organized to be appropriate for effective and efficient
legal presentation to a grand jury and a court, to facilitate case analysis.
It must be organized in such a way that it can receive rapid attention. The
shut-down of an undercover buy-sell is most successful if immediately followed
by the arrest of all those investigated. Typically a mass arrest is
coordinated by the anti-fencing unit but performed by uniform divisions of
the agency. To achieve the successful shut-down, continuous case preparation
and evidence classification during the operation are essential.

The resources needed for the undercover buy-sell strategy are extensive,
not so much in absolute levels but in scope. Thus, the anti-fencing unit
employing this strategy must have money and property with which to deal,
surveillance equipment and vehicles that are for its exclusive use, storage
facilities for evidence (both tapes and photographic evidence and property),
and a substantial delegation of authority to the unit commander. In addition,
the informant, if used, must be adequately compensated and his or her upkeep
provided for. This individual must be prepared to testify in all cases
and provisions made for his or her future safety after exposure by testifying.

Where used, the undercover buy-sell strategy has been both cost-effective
and operationally sound, making strong cases which resulted in substantial
sentences. It relies for its success on a total and unfaltering commitment
to and trust of the effort by the top agency administrators and on the selection
of skilled and resourceful personnel for the unit. It also relies on the
highest level of security both as to unit design and activities. Thus it is
best applied where a unit is totally divorced from the traditional departmental
structure, secretly Tocated, reporting only to the highest agency levels on
2 "need-to-know" basis, and having essentially no interaction with other agency

unctions. :

(e) Localized fencing strategies: a summary. It should be noted that
for the first three anti-fencing strategies time 1s the key ingredient
determining the nature of the impact the effort will have on the fence. Units
that have used the stake-out, the buy-bust, or the undercover buy on a short
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term, one-shot basis tend to make cases based on one or two items of property.
These are often reduced to misdemeanor charges and the fence receives a Tight
sentence (as Tittle as a fine and probation). The hope is to be able to apply
the strategy again and again over time. Practically speaking, reapplication
becomes more difficult as the fence becomes more wary. The tactic, however,
1s.ca]1ed getting the fence "on the installiment plan.® The only problem with
this is that each time the fence is busted, even if he beats the case, it
becomes.that much harder to get close to the fence again using any of these
strategies. It 1S best, then,to pursue the strongest case possible under the
assumption that 11 may be the only real opportunity to apply these strategies.
Once again the patience of anti-fencing units becomes important in the timing
of stake-out searches, buy-busts, or undercover-buys. This may mean Tetting
property from a number of thefts go by; waiting for the good case results not
only in a conviction but in a prison sentence. This is probably why longer
term strategies are becoming increasingly utilized since they promise greater
total impact and the opportunity to make the first case on a fence a strong one.

3. Specialized Strategies for Narcotics Related Fencing Operations

_ When the narcotics-related fencing operation was described earlier, its
major characteristics were summarixed as follows:

o a restrictive clientele comprised primarily of addict and/or
drug using thieves;

ea hierarchical structure keyed on the street-level pusher as
first line operative and collection agency;

edoes not permit direct dealing between supply sources (thieves)
and the true fence;

eoperates through a complex set of i1Ticit relationships
accomplishing several criminal objectives;

edoes not handle Targe scale theft although it acquires stolen
property in volume through frequent transaction with thieves
and through the use of many first-order intermediaries; and

emost frequently observed as a phenomenon of Tocal fencing in
the western United States.

Because the narcotics/fencing situation is restrictive in clientele, it
should be recognized as representing only one aspect of the total fencing
prob1em.. However, where it is prominently observed, actions against it promise
a potentially great impact since it deals with the most active of thieves, the
drug.users. The hierarchical nature of narcotics/fencing operations make them
difficult to penetrate beyond the first-order, street level. Traditional
informants, for example, are Tikely to be of 1ittle help in identifying key
figures further along in the i1licit chain. Police agencies are only beginning
to gather information on the nature of the relationships in the narcotics/fencing
s1tuat1on, even from an intelligence perspective. This is primarily because
narcotics and theft enforcement are rarely merged for this purpose. Traditionally,
narcotics enforcement pursues the sources and outlets for narcotics distribution,
while theft enforcement investigates the criminal activity perpetrated by the
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addict in order to obtain illicit drugs. The gap between these two enforce-
ment efforts is where the fencing mechanism falls; anti-fencing units interested
in these fencing operations must chart new enforcement territory. Usually,

the gap is bridged to some extent in the anti-fencing unit by drawing on
personnel with experience in narcotics investigation.

Strategies which have been used against the narcotics/fencing operation
have primarily been of a short-term nature directed at the first-Tevel
intermediary, the pusher-fence, The buy-bust is frequently used against
the pusher-fence. This strategy is quite readily applicable to the pusher-
fence since an undercover officer can be relativeily easily worked into the
changeable addict clientele of this fence. In terms of overall, long-term
impact, however, such strategies are not likely to be very effective. The
pusher-fence is easily replaced by others, and his removal tends to have
only a temporary impact on the larger organizational structure of the operation.
Strategies capable of yielding more substantial jmpacts have yet to be tried.
Some suggested strategies for use against narcotics/fencing operations are
described beTow. In each, the potentials of the strategy are likely to be
better realized to the extent that a joint investigation is pursued in which
resources are shared by the anti-fencing unit and the narcotics squad. This
means the pooling of intelligence information, manpower, surveillance equipment
and investigative funds. In developing the joint-investigative strategy, it
should be made clear that the effort is expected to develop dual cases against
individuals for both narcotics and theft-related offenses. Similarly, recoveries
made by the joint effort should include both property and controlled substances.
ghese guidelines will prevent the effort from becoming one-sided in either

irection.

Some agency administrators may question the need for a joint-investigative
effort when single cases could be developed separately on significant indi-
viduals by either of the units. There are, however, some important management
reasons for coordinating narcotics and fencing investigations where pusher-

. Tences are found to be operating. First, investigative economies are likely

to occur where informants and investigative funds are pooled. Thus, two units
don't end up paying essentially for the same information. Second, because

both efforts may have similar investigative targets, coordination will avoid
the need for wasteful duplicate investigations of individuals. Coordination
will also preclude the investigation and/or destructive and embarrassing arrest
of each other's undercover officers or informants, a situation that can often
develop where two efforts in the same area are not coordinated. Third, it
will allow broader interpretive or analytic capability to be applied to
whatever information is generated. Thus, a piece of intelligence information
may have little significance to a narcotics officer but will be extremely
relevant to an anti-fencing officer and end up contributing to both enforcement
goals., Next, because the two i11icit operations are closely connected, tracing
the stolen property is 1ikely to assist in tracing the drug distribution channel
and vice versa; stolen merchandise may move «p the same organizational pipeline
through which narcotics move downward. Finally, a joint investigative effort
allows for individual pursuit of loose ends where the two activities diverge
from each other. Thus, it appears Tikely that up to a point the same
individuals handling drug traffic also hold key positions with regard to trade
in stolen property. At some point, however, the fencing connection is likely
to kick out of the operation and go a separate route. A joint effort allows a
separate pursuit fo the fencing side when appropriate, and assures that all the
dimensions of the operation are penetrated and combatted. Without a joint
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effort, only one side of the operation's money making activities will be
impacted, leaving an organizational shell that can be reestablished in the
future. The narcotics/fencing operation must be broadly probed and all
its sources of income investigated.

(a) A model for a coordinated narcotics/fencing strategy. Given the
above groundrules, a joint effort against a narcotics/fencing operation would
probably best employ a modified version of the undercover buy-sell strategy
described earlier. This overall strategy would be to place informants or
undercover officers in key roles in the operation in order to develop infor-
mation on the next higher contact in the i1licit chain. Thus, the strategy
could begin with the placement of an informant in the first level, pusher-
fence role. This individual may be made available through a buy-bust in which
charges are dropped in exchange for his cooperation. Qr, as the result of
a buy-bust, an undercover officer may have the chance to work into an operation
as a pusher-fence, to fi1l the gap left by the individual arrested.

The infiltration at this level is for the purpose of making higher
contacts -- not to apprehend and convict addict-thieves. Once these
contacts are suitably developed, it is best that the pusher-fence be taken
out of the picture, preferably by bogus arrest. This is because maintenance
of this undercover role is too costly to continue as a charade, and raises
too many problems if maintained for real. Bridges must be burned at each level,
though very carefully and with a view toward %the maintenance of credibility.
Once the level of contacts behind the pusher-fence is established, further
associations with these individuals can be developed. These should be arranged
through buying or selling transactions related to drugs or property. Pre-
ferably, the effort should be able to make limited drug purchases, but it
should be able to go both ways on stolen property. This is where the
fencing side of the investigation becomes an important asset. It allows the
effort to wheel and deal in merchandise that is not necessarily contraband and
to introduce bait items into the operation that can later be traced and
identified. It also allows law enforcement to stay in the operation longer
since property can be dealt rather than narcotics, avoiding potentially
serious repercussions which would flow from Tong term police involvement in
narcotics trafficking.%®

Once the transport connection level is reached, agency capability to
monitor the operation outside the local jurisdiction is critical. Generally,
this means that the effort should in the first instance be pursued by an
agency of a larger jurisdiction, or be capable of being coordinated success-
fully with state or federal authorities. It is 1ikely that the federal Drug
Enforcement Administration (DEA) would possess the most appropriate powers
and authorities to assist in such an investigation. While, then, DEA has
not to date been greatly involved in anti-fencing enforcement, the pursuit
of the narcotics/fencing operation may offer a new and logical focus for that
agency.

%9The possibility of community repercussions relating to such an
investigation suggests that the use of electronic surveillance (where ]ega11y
permissible) in such a strategy could perform both a documenting function
and one which serves to demonstrate that undercover officers performed Tegal
and proper roles in the investigation.
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The joint narcotics/fencing investigation should structure its efforts
over a relatively long period, after which time a shut-down aqd mass arrests
can take place. Both the upkeep of files and the classification of evidentiary
materials should occur on an on-going basis as described ear11¢r_w1th regard
to the buy-sell strategy. Where federal authorities have pa(t1c1pated in the
investigation, several options will be available for_proceed1ng av the
prosecutive level. Guidelines noted earlier for making these choices are
relevant here,50

A joint narcotics/fencing effort of this kind should be carefully con-
sidered before it is undertaken. It will need in-depth prosecutive input to
assure the propriety of all police conduct. In addition, extremely close
monitoring of all transactions must occur to protect the 1ntegr1ty of the_
operation and of the undercover officers involved in it. Possible community
repercussions and legal problems must be confronted and dealt with (ea11st1ca11y
prior to initiation of such an effort. While the stolen property side of the
investigation may provide longer range viability for the enforcement effort,
it by no means removes the possible negative connotations of.such an operation.
Despite these serious cautions and caveats, the joint narcot1cs/fenc1ng strategy
remains an option for a covert operation that has significant potential. Since
it is a strategy that has yet to be implemented, its true effectiveness cannot
be determined. The promise it holds for impacting on this subset of the fencing
problem and additionally on the activities of narcotics traff1ckers is,
however, logically attractive and potentially highly significant.

4, Strategies against organized crime-based fenging operations. Organi-
zed crime-based fencing operations, as described earlier, have the following
characteristics:

ethe presence of an organized criminal group whose illicit
activities (particularly in the areas of gambling and labor
racketeering) give it influence over the behaviors of key
transport personnel.

ethe presence of legitimate business entities willing to provide
or coerced into providing outlets for stolen merchandise;

eTow visibility diversions of goods and underreporting by
theft victims;

econcentration on large-volume diversions of new merchandise or
high value items; and

suse of marginal individuals rather than identified thieves to steal
and divert merchandise.

Because in this type of fencing operation one can expect the presence of
organized crime figures in important, though background, roles, anti-fencing

50See pp. 65-66 for the earlier discussion.
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efforts aimed at these operations can clearly serve two purpeses: 1) the
interdiction of the fencing activities themselves; and 2) the development of
information leading to the interdiction of organized crime figures who

support fencing activities. Operationally, the first must be successfully
accomplished in order to attempt the second. This must be made clear at the
outset, and specific enforcement priorities set before the anti-fencing effort
is launched. Too often shorter term and more manageable enforcement goals which
are essential for the realization of longer term goals are not consistently
pursued, and efforts become diffused and amorphous in nature. An agency
interested in organized crime, for example, may be only tangentially interested
in syndicate involvement in fencing; this despite the fact that pursuit of

a fencing operation may open the door necessary to significantly attack its
priority enforcement targets. Anti-fencing investigations in the organized
crime area should be pursued as if they are ends in themselves. Only then

can their Tong-term potential be realized. Where more amorphous enforcement
goals are present, the fencing investigator may wander and get diverted and

end up accomplishing very little. First and foremost, then, a clear .
commitment to anti-fencing enforcement for its own sake must accompany any
broad-scale effort in the organized crime area.

Because the organized crime-based fencing operation, Tike the narcotics
related situation, is accomplished through a muiti-Tlevel organizational
structure, first Tevel participants and informants relating to them are
unlikely to be of much investigative value. In addition, the climate of
intimidation and threat by which property diversions are supported is likely
to make few informants available, not to mention victims who themselves may
be reluctant to come forward. In most cases, then, organized crime-based
fencing operations must be probed by covert undercover units having the most
sophisticated and tightest security possible. In addition, many situations
suggest the need for joint or coordinated investigation with other agencies.

The undercover buy is to date the most frequently used strategy against
operations of this type, and has been applied mainly in the cargo theft area.
In this situation, the undercover unit represents itself in the role of a fencing
outlet for stolen merchandise. To be successful in penetrating the fencing
operation it must make contact with intermediaries above the level of the
thieves involved. Only in this way, will the agency know the extent of
participation by key individuals inside a cargo terminus. It is essential
that the agency document both the participation of these key cargo terminus
individuals, as well as the basis for that participation. Thus, it will
be important to know the extent to which the activities of insiders is
related exclusively to labor corruption, or whether gambling and loansharking
activities in and around the cargo area assure the coerced participation of
others.

Success of the undercover buy strategy may permit the anti-fencing unit
to make cases that relate not only to theft activities, but also to other
i1licit operations that support the thefts.5! By and large, then, the under-
cover buy strategy is an inward-looking one focusing on the range of activities

51This is particularly true if the strategy employs electronic documen-
tation of the full range of activities in which individuals involved in such
cases may participate.




87

by which an organized crime-based fencing operation is supplied with stolen

goods. Unless, then, it serves to effectively eliminate the activities that ;
permit diversions to occur, its impact will be short-lived. Thus, strategies *
must also be developed to probe and penetrate the regular outlets for :
organized crime-based theft and fencing operations. In general, these

outlets are comprised of those business establishments which serve as continuing

markets for stolen merchandise produced by such operations.

To date, information relating to these outlets remains scattered and little
probed. Much of the information appears to be of an intelligence nature and
has not as yet formed the basis for active investigation. Part of the problem
is that the exact nature of the businessman-fence's relationship with the organized
crime operation may not be fully known. Similarly, evidence that the businessman
knows that he is receiving stolen merchandise must be obtained. One suggested
strategy here is to turn the businessman-fence, by using such evidence of guilty
knowledge as is available, and gain his cooperation as an informant. On the
basis of this cooperation, the operation can be penetrated by undercover
officers operating as the businessman-fence's agents. Because the businessman-
fence is in this illegal enterprise strictly for the money, and values his
otherwise legitimate status in the community, he will more likely be persuaded
to cooperate and provide testimony against co-conspirators. Where, however,
his participation was compelled as a result of coercive activity on the part
of organized criminal elements, or where he is otherwise in fear for himself
or his family, his cooperation may not be forthcoming or may need to be
exchanged for extensive future support and protection. In this case, he may
be unsafe and unreliable.

From whichever direction the organized crime based fencing situation
is probed, the investigative effort should be directed toward presentation
to an investigative grand jury or inquiry judge proceeding. This mechanism
possesses the greatest potential for synthesizing the information gathered,
for Tinking cases and individuals as co-defendants, and for providing grants
of immunity to key witnesses. Because these proceedings are the most
beneficial outcomes for the anti-fencing effort, extensive involvement by the
appropriate prosecutive agency should, wherever possible, pre-date implemen-
tation of the effort. Prosecutive involvement should be continuous and serve
to shape the investigation as it proceeds. In effect, there may be ample
justification for basing the anti-fencing effort in the prosecutive agency,
on the strike force model. While the strike force concept may be more easily
applied at state and federal levels, it can be used at the local level where
officers are detailed to the prosecutive agency. Though Timited, there is
successful precedent for such an arrangement in the anti-fencing area.>?

5. Strategies against the mobile, professional theft ring. The mobile,
professional theft ring operates infrequently in any one Tocal area, and depends

52The Buffalo, N.Y. prosecutor's office, for example, used a combined
investigative staff from the New York State Police BCI. and the local police
department to develop evidence for a special grand jury on organized crime.
Forty-four indictments of leading organized crime figures and their associates
for fencing and allied crimes were handed down as a result of this effort. The
investigation centered on activities related to thefts of high value merchandise
;ﬁt?er than on the cargo theft situation, but represents a useful model none-

eless.
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for its success on an exclusive set of contacts that include fences as well

as tipsters and fixers! These contacts are nationwide, allowing the operations
of the professional thief to cover a broad area. Because of this it is unlikely
that a state or Tocal jurisdiction can justify an exclusive or significant
commitment of resources to the professional thief's activities. Smaller
jurisdictions should, however, be open and alert to the possibilities of

Joint investigative efforts with otheérs. 1In this regard, the activities and
effort of the Major Thief Program in the FBI offer the greatest promise for
continued surveillance over the activities of the mobile professional theft
population.

. Where the professional thief's set of contacts is involved, however,

1t is clear that federal authorities will need the support and assistance of
state and local agencies alert to the problem and to the investigative challenges
it represents. This is because while the professional thief is himself
highly mobile, his fencing contacts will be far more rooted and established
The thief comes to the fence in most cases -- not vice versa.53 Thus, the
opportunity to successfully interdict the professional thief is at the
feqc1ng stage to which he must proceed (often locizied far from the original
crime scene) to convert the stolen goods. In addition, because the fencing
contact of the professional thief is established at some fixed (business)
location, the fencing site can be more readily surveilled and monitored than
the thief himself.

The key to investigating the fencing operation tied to the professional
theft ring 1s successfully anticipating its use. This requires not only
extensive intelligence gathering to learn of well-developed associations and
use of informants to learn of an impending score, but also the capacity to
intercept telephonic communications between professional thieves and 1ikely
fencing contacts. Since the professional will make certain of the fence
gonnecﬁion before committing the theft, an intercept strategy holds great
investigative promise. It also allows time for a stake-out of the fence and
the insertion of transmitters on the premises. When the deal goes down, both
the thieves and the fence can then be arrested. Staking out the fence is
usually the preferable strategy in this situation since intelligence
information may be incomplete regarding the particular target of the professional
ring. Thus, intelligence may disclose the fact that a score is Tikely and the
general location geographically may be known, but the precise target will be
a carefully guarded secret of the theft ring. Attempting to stake out all
potential theft targets in a given area would be inefficient, if not impossible.
Staking out the 1ikely fence, even if he is located in a distant geographic
area, holds greater promise.

Because the professional theft ring and its contacts are something of
an exclusive club, it is unlikely that undercover strategies can be used.
Strangers to the group would not be readily accepted and the professional
thief cannot be easily isolated before a score and persuaded to turn informant.

~ 53This is with the exception of the entrepreneurial fence acting as
tipster also. In this situation, the fence can be seen to initiate the thief's
activity, although the thief is Tikely to have to get back to him once the theft
1s perpetrated.
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Efforts against operations of this type must rely instead on intelligence
gathering and the capacity to move quickly on the basis of information generated.
Additionally, the ability to successfully predict the actions of the key actors
in these operations assures an effective investigative effort.

Because of the mobility of the professional rings, their infrequency of
activity, and the diffused locations of their targets; they have not in the
past attracted the kind of specific enforcement focus promised by the FBI's
Major Thief Program. If this program is to realize its potential, however,
it must be able to call upon alert and sensitive state and local authorities
both for irtelligence information and for stake-out and interception assistance.
The general development of anti-fencing enforcement experience and the in-
creases in the number of such units operating around the nation is Tikely to
provide such sensitivity at the state and local level and to stand the Major
Thief Program in good stead. Joint federal-local enforcement efforts here
should contribute to success of the individual organizational objectives of alt
participants.

B, THE ROLE OF THE STOREFRONT

A strategy that has been the recipient of considerable recent publicity is
the storefront technique, in which police officers pose as fences for the purpose
of buying stolen property from thieves. While the storefront is often associated
with anti-fencing enforcement, it is clearly not an anti-fencing strategy.
Instead it is a strategy directed specifically at the theft problem through
wholesale, dramatic apprehension of thieves. As such it does not represent a
new approach to property theft enforcement, but rather a new arena for traditional
anti-theft enforcement. It is a technique that deserves considerable attention
in this Manual for two reasons: (1) to distinguish it from true anti-fencing
strategies and to consider its relationship and impact to anti-fencing enforce-
ment efforts; and (2) to provide a documented basis of needed knowledge and
experience on how to operate a storefront, pitfalls to be avoided, and the
opportunities it provides.

1. Some background on the storefront. Notwithstanding recent publicity
suggesting the contrary, the storefront is not a new technique. As far as can
be determined, it appears to have been in use in this country since the mid-1960s.
In the past the storefront has been used as a short-run tactic (operated for 3
to 6 weeks) designed to impact on active thieving rings whose detection and
arrest would otherwise be difficult. Under this rationale the storefront has
been evoked when the following has occurred:

*a tremendous increase in theft is observed in a part of the
jurisdiction;

“traditional techniques of applying increased patrols to the area
have failed to quell the increase;

°fences located in the immediate area are believed to be receiving
the property stolen in the thefts;
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ethe problem is serious enough to warrant expenditure of
departmental investigative funds to stop it.

The above analysis is critical to this use of the storefront because it
is a tactic applied in a very focused manner. Thus, the particular theft
problem of concern must be observable and restricted to a specific area in the
jurisdiction. Other techniques must have been tried and found unsuccessful.
It must be believed that the goods stolen are fenced in the immediate area so
that setting up in that area as a fence can be expected to draw the particular
thieves into the trap for arrest. A1l of these considerations are important
since departmental funds, which are always limited, will be spent in the
effort. Thus, both the problem and this potential solution must be able to
compete with other needs for those same funds.

When a determination to use the storefront is made, a site in the immediate
area of the thefts is selected. Usually an abandoned small business in the
area that can be acquired quickly and cheaply is chosen (a repair shop, for
example)., Remodelling to accommodate surveillance equipment is done, and the
"store" stocked with appropriate props obtained chiefly from the police
property room. The "fence" himself is trained in how to act and conduct
transactions. At the same time, word is spread on the street through informants
and undercover officers that a new fence connection is about to open. The

officer who is to play the fence is fully briefed on'the thieves sought, including

any descriptions of individuals and fuil descriptions of property that has been
stolen. In the beginning, the police fence will pay a somewhat higher price

for stolen merchandise than local fences are believed to pay, in order to
attract thjeves to him. Since the operation will only last a short time, enough
must be known about the thieves sought and their working habits so that the
police store can take its cues from them. Thus, it will be open at hours most
convenient to them. It will, without ordering merchandise, suggest a preference
from among types of property locally stolen, and will show some interest in those
thefts reported in the news. A1 transactions in the store will be recorded

and pictures taken of the principals involved. At the end of the predetermined
period of operation the store will be closed down -- ending perhaps with a social
affair in which all subjects are invited and arrested, or with a series of formal
charges and arrest warrants being served on all subjects simultaneously over an
eight-hour shift.

The success of the store will be determined on the basis of whether or not
the active thieving ring sought has been apprehended. 1In any case, with any
success at all, many thieves will have been arrested and much property recovered.
Information gained through the operation will be used to shape on-going enforcement
activities. Ideally, there will be a .squad who will generally work clean-up
in the aftermath of the operation, tracking down those subjects not caught in
the initial set of arrests and pursuing cases discovered but not made during the
operation. Agency theft enforcement operations then drop back to more usual and
customary methods, unless and until similar circumstances again arise.

2. New innovations in the storefront. The traditional use of thg storefront
differs in some significant ways from i1ts more recent use. To beg1n.W1th, recent
applications of the storefront technique have been less associated with a
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specific, localized theft increase and more with a generalized concern about
property theft. Thus, the storefront is invoked to impact on the general

course of theft activities. Because of this, recent storefronts have been operated
for longer periods of time (some as long as 6 months) and as ends in and of them-
selves. Most recent storefronts have been supported by external grant monies

which permitted Tonger start-up and/or far more resources in money and equipment

to support operations. Availability of grant funds has also meant that this

tactic is less 1ikely to be invoked in response to a specific problem area, as

was the focus of earlier operations.

The considerations that must go into the design and planning of a long-
term storefront operation are numerous and complex. Five of the most important
are these: )

(a) Choice of site for storefront. The site chosen for the storefront
must have Tive main characteristics: (1) it must have a front and a secured
rear entry and exit; (2) it must be capable of being remodeled to meet
operational needs; (3) it must be accessible; (4) it must be plausible as
a fencing establishment; and (5) it must not be too attractive to the general
population. Front and rear access is necessary so that back-up officers and
camera and equipment personnel can come and go unobserved. Since both equipment
and personnel must be secreted on the premises it must be of sufficient size
and design to accommodate these or to be remodeled to accommodate them. Re-
modeling considerations have two dimensions, feasibility (can it be done) and
permissibility (do rental, leasing or donation agreements allow remodeling to
occur). Accessibility relates first to its general locational convenience for
thieves and then to its parking accommodations. If a site is too difficult to
find or has no parking space accessible nearby, thieves may avoid it. One
storefront operation found, for example, that having a "no parking or standing"
sign removed from in front of the premises improved "business" measurably.
Plausibility is important both as to general location and nature of the business.
Some office or commercial premises may be too intimidating to the average thief
(a high rise office building, for example). Similarly, some business covers
are more plausible and acceptable than others.

Most storefronts are set up as general merchandise outlets or repair places.
Such businesses are not only familiarily reassuring to thieves, but also easier
to stock with appropriate props. This Teads to the final main consideration --
that the storefront be credible but not too attractive to the general public.
This involves both a safety consideration for the public and a concern that the
operation not spend too much time conducting legitimate transactions.

Unlike the real businessman-fence, the police fence is not interested in
conducting a double trade. The police only want thieves as customers, not
average citizens. That is why some of the most typical of Tocal fencing businesses,
1ike the bar and grill, for example, are avoided in the storefront. They take too
big an investment in materials and props to give minimal credibility and are
1ikely to be too attractive to the general public.

Beyond these minimal requirements, it is also important for the site to have
these additional characteristics. First, it should have available nearby a
separate surveillance vantage point. This is helpful for recording Ticense
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numbers of suspects' vehicles and for positioning of additional back-up units
should things go amiss. It is preferable for the additional site to be directly
across from the store so that full view can be had of the premises. Second,

the site should be investigated to insure that it is not too proximate to the
scene of other il1legal activities which themselves are under surveillance. This
may be difficult to do since the sites of other surveillance efforts may be as
secretely kept as is the storefront operations. Someone at the top command Tevel
who has knowledge of various covert operations should, however, review the
selected site to prevent close overlap of operations. Some storefronts because
of their notorious locations have come close to being busted by other departmental
units, a situation embarrassing to say the least; and which caused premature
shut-downs when security was necessarily breached by revealing the operation
internally within the agency.. Finally, the site should be appropraite in size
and setting to accommodate its expected clientele without unduly impacting upon
its legitimate commercial and residential neighbors. Some storefronts have not
been good neighbors; they have allowed their clientele to take advantage of

the parking accommodations of nearby businesses. They have caused traffic
problems in the immediate area. They have disrupted normal Tiving in the area
to such an extent that normal business was discouraged. Such a situation should
be prevented not only because it is unwarranted and irresponsible but also
because it may be a breach of the security of the operation by causing unin-
formed units of Tocal police to respond to frequent complaints.

(b) Designing the interior of the storefront. Once the site is selected
its interior must be designed properly. Both safety and surveillance
considerations must be involved in the storefront's interior design. Under
the safety heading, the interior must first include a partition or separate
room in which back-up personnel and surveillance equipment can be secreted.

It is best that scrimping not occur here. These officers will spend many hours
hidden in the space so they should be made as comfortable as possible. It

should also be disguised and sound-proofed so that thieves' suspicions are not
aroused by odd background noises. Next, the safety of the front officer(s)
should be insured. Most operations have used high counters reinforced

with metal behind which the "fence(s)" stands and which can serve as protection
in the event of a shooting incident. The front officer(s) should not be directly
accessible to suspects by being out in the open, so the counter area should be
enclosed in some fashion.

Under the surveillance heading, the back-up officers and recording equipment
(including videotape machine, tape recorder and other camera equipment) should
be Tocated either directly behind .the counter area or in a Tocation with an
equally good vantage point to record all transactions clearly and accurately.
Some storefront operators have hung pin-ups in the area of the camera lens
so as to attract attention and get full face shots of suspects. Most operations
have carefully located clocks and calendars displayed to cause the date and
time of the transaction to be recorded on film as suspects enter and leave.
Also from a surveillance perspective, remote microphones should be secreted
at the counter and elsewhere, to pick up all conversation on the premises.
-Telephone calls should also be recorded. Both the capacity to transcribe surveil-
1?nce tapes and the timetable by which they will be done should be planned ahead
of time.
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The interior should, of course, be decorated with props suitable to the
“hyusiness" involved, but not so obstrusively that they interfere with recorded Y
surveillance. For the comfort of the front officer(s), sanitary facilities *
should be considered, although if provided, they should not be used by back-up
personnel.

~(¢) Selection, training, and orientation of personnel. The selection and .
training of the police "fence(s)" are extremely important. Most operations |
employ either young officers or academy cadets for these roles. The young and
inexperienced officer is far Tess Tikely to be spotted as a police officer,
but will need substantial training and orientation. The trade-off is between
anonymity and experience; the security of anonymity usually wins.

The front officer must be trained in how to talk, how to negotiate, what
prices to quote, and how to react to various situations that might arise. He
must know how and when to be tough, and how and when to be calm ard cool.
Additionally, he must know how to elicit conversation from suspects, particularly
incriminating conversation, such as that establishing the stolen character of
the merchandise. Next he must know the Tegal parameters under which he works.

He must avoid entrapment of subjects, avoid ordering merchandise or suggesting
particular criminal activities to them. He must be a glib and skillful
negotiator, yet maintain a passive stance.

Back-up officers need not be undercover personnel since they will not be
seen. They are usually experienced officers whose training has included the
skillful use of surveillance equipment. They must also be trained when and how
to respond to situations out front that appear dangerous. Once they respond the
cover is blown, so they must allow the front officer to "talk" himself out of
things first. Their sensible use of discretion will save the operation and keep
the front officer out of jeopardy. In a few cases a front partner of the police
fence has been used in a bodyguard-type role. This has been done to minimize the
potential for aggressive behavior on the part of suspects.

(d) Development of security protocols. Security guidelines and protocols
for the storefront must be established at several levels. First, because the
operation is covert, knowledge of its existence should be limited to the officers
involved and to only a few other designated personnel at the highest command
Tevel. A1l information relating to the storefront before and during its operation
should similarly be highly confidential and restricted.

Second, protocols must be established for comings and goings from the
stroefront. Routines to be followed by back-up officers should be determined
so that they attract no attention. The front officer may want to vary his
particular routine so as not to become the target of a robbery. He should
never proceed home directly, so that his family is protected. Third, procedures
for the removal and storage of property from the premises should be established.
Police facilities should not be used for that purpose. Similarly, the property
should not be kept at the storefront where it might become a burglary target
and surveillance equipment be discovered.

For the safety of the front officer some protocol should be used to suggest
that while he has access to considerable funds, he doesn't have much money on
the premises at any one time. In line with this, the ti1l should be inaccessible
to suspects. Similarly, a routine should be established to 1imit the number of
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suspects permitted on the premises at any one time. Finally, clear guidelines

as to the extent of activities in which the frontman is to become involved

should be given. These should include what kinds of property to take and

refuse; and how to avoid involvement in any "criminal" activity other than
fencing (for example, gambling or narcotics offenses). In this last respect,

it is not considered safe to have the police fence involved in too many il1licit
dealings. Many operations have not anticipated the possibility, and have
succumbed to operational pressures to become invoived in narcotics and gambling
deals. Often this is because storefront operators fear loss of credibility,
because they may be tempted by the prospect of making other --- and important ---
kinds of cases. Nejther of these reasons can justify storefront operators'
departure from their designed mission. Saying no has been shown not to affect
the credibility of an operation; saying yes has frequently put the front officer
in compromising circumstances. Very clear guidelines to meet this problem should
be enunciated and observed,

This is not to suggest that the valuable intelligence information about and
contacts to be made in the gambling and narcotics areas should be ignored. A
major benefit of the storefront is that it puts police actively into the criminal
underworld allowing them to gain tremendous information. Contacts relating to
other crime areas that are received at the storefront should be picked up by
other undercover operatives and pursued. In this sense the police-fence can be
an jmportant generator of proactive investigations into gambling, narcotics, and
other criminal activities -- even though for security reasons he limits his
dealings to stolen goods.

(e) Determination of a close-out strategy. Before beginning a storefront,
plans should be made for how and when to end 1t. When a storefront i$ supported
through grant monies, a particular time frame for operation is stated and
envisioned. The natural course of things may, however, modify those expectations.
For example, business may be so brisk that funds are expended long before the
end of the period for operation., At the other extreme, business may be non-
existent (a situation which has occurred) in which case a total re-evaluation
should be made. Alternatively, the operation may proceed to a point where no
new suspects are developed, but the same old crowd just keeps returning.5* In
such a case there would be Tittle justification for continuing. Suspected or
actual security breaches may end the operation prematurely.

Whether the end of the operation is fully planned or by necessity, some
procedures should be pre-determined for the arrest and charging of suspects.
Obviously, the close-out procedure must itself be confidential to prevent
suspects from scattering. The device of a social gathering/party has been
used frequently of Tlate since it manages to get most suspects together at one
time. Other operations have presented cases to grand juries near the close of
the effort, which returned secret indictments; warrants were prepared for service

54There may, however, be a need to continue buying from "regular customers"
over many transactions. This is because some operations have found that thieves
"test" them for a few transactions by bringing in legitimate property, purporting
it to be stolen. It may be necessary, therefore, to wait through a series of
transactions before shutting off such individuals.
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simultaneously on all defendants, by members of the uniform division. Where
close-out is due to accidental or extenuating circumstances, pre-planned
procedures should be invoked to salvage the cases already made in the operation,
and for processing these cases.

How and when to end the storefront calls for as much planning attention as
getting it started. In particular, being able to recognize at what point it has
outlasted its usefulness takes a special talent. Because the storefront is often
enormousTy enjoyable and professionally gratifying to the officers involved,
they are not likely to be the best judge of this. This decision should be a
function of on-going, command review of the operation and its activities.

3. Results and Criticisms of the Storefront

Where a storefront operation has been successful, it will usually result
in three accomplishments: (1) the arrest of a large number of thieves; (2) the
recovery of a large amount of stolen property; and (3) extensive publicity and
press coverage. Unless the operation has been run carefully and methodically,
these accomplishments may be accompanied by some negative side-effects. Thus,
for example, if the front officer has not been trained properly, cases may be
vulnerable to an entrapment defense, or even where cases are upheld a lack of
care in the operation may result in disappointing sentences. Similarly, Tack of
caution in the purchase of stolen property may result in large amounts of it
being unidentified for return to owners, taking some of the gloss off the effort.

The negative consequences of media coverage were discussed earlier with
regard to anti-fencing units. The media are particularly captivated by storefront
operations and grave internal problems in several police agencies have resulted
from media publicity surrounding such efforts. Defendants in some storefront
cases have complained that the resulting publicity has interfered with their
right to a fair trial -- a claim that has not as yet been upheld but should be
cause for concern.

It is not what the storefront accomplishes, but what it fails to accomplish
-- or alternatively, encourages -- that concerns most critics. To begin with,
critics note, the storefront fails to demonstrate any real impact on theft
rates. The reason for this, it is suggested, is that it really encourages
rather than discourages criminal activity. By performing the fence's role the
police may provide the same incentive to theft as does the fence himself. Where
the police pay better prices than the fence in order to attract or maintain
business, their role in creating an incentive may be even more significant.>>

In simitar fashion, it is argued that the incentive provided by the store-
front may be particularly important, given the type of thief that forms its
clientele. The thieves arrested in storefronts, critics note, are generally
narcotics addicts and often very marginal individuals. Most thieves of any

55In this regard, police are advised that a better tactic to interest
thieves is to present oneself as part of a larger organization, association
with which is Tikely to remain profitable over a long period of time. Often
the perceived stability of a fencing outlet is more important than price to
the thief.

e
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consequence have their own fence connections with whom they deal on a continuing
basis. The thieves drawn to the storefront, -then, may primarily be those with
whom other fences refuse to do business or at least to pay well. The store-

front treats them better, however, which, critics argue, may be all the encourage-
ment they need. Proponents of the storefront say that their clienteles would
steal anyway so what difference does it make. Critics respond pointing out that
few careful records are kept plotting neighborhood burglary rates as a result of

a storefront; they argue that if such records were kept they would show that crime
increased as a result of such operations.

Another major Tine of criticism leveled at the storefront relates to its
impact on fences. To begin with, the storefront strategy has no direct enforce-
ment impact on the fence. On the other hand, it may indirectly strengthen the
fence's position. Thieves who were tempted to stray to the greener pastures of
the police fence can be held up as examples by the real fence, generating
greater loyalty to him than existed before. When, therefore, true anti-fencing
efforts are undertaken, the fence may be even better insulated and harder to
combat. It is because the storefront has no negative consequences on the fence
that its impact on theft -- if any -- is believed to be quite short lived.
Thieves are easily replaced in the property theft marketplace; fences are not.
The resources it takes to set up and run a storefront are themselves good
evidence of this fact.

The resource question is the basis for a final major criticism of the
storefront. The strategy, critics say, is enormously expensive for what
it accomplishes. Buy money alone, for example, has run as high as $67,000
for a period of less than six months. Add the costs of leasing or rental for
premises, surveillance equipment, salaries for front and back-up officers and
the price tag for the storefront can be high indeed. Proponents acknowledge
the costs but point to the Targe amounts of property recovered. In response,
critics note that much of it often cannot be identified, is refused by
property owners who have received insurance settlements or because it has been
damaged in some way, or reverts to insurers who end up receiving private
benefits from public expenditures. What property is left after all these trans-
actions is sold at public sales for only a fraction of its value or barely
recovering the price paid to the thief for it.

4, Assessment of the Storefront from an Anti-Fencing Perspective

On the one hand, the storefront is hailed as a new and effective tool in
Taw enforcement's arsenal for combatting burglary. On the other hand, it is
seen as a strategy by which citizens through their tax monies end up buying back
their own property which was stolen by individuals who were encouraged to do so
by the police. A true assessment of the technique probably lies somewhere in
between. The storefront is not and should not be considered an anti-fencing
enforcement technique. It simply does not constitute an effort in this field.
To the extent that this is not fully recognized it will detract from any anti-
fencing effort, by diverting manpower and other law enforcement resources
to catching thieves rather than fences. Without truly innovative strategies
directed against the fence property theft will continue to climb. If the
storefront, by confusing the issues, tends to jeopardize the development and/or
support of those strategies, then it must be given a negative score.
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This is not to suggest that the storefront operation may not have a useful
role to play in the anti-fencing area. In fact, where the storefront is used as
the preamble to a later anti-fencing effort, three particular benefits can be
obtained: (1) the storefront will serve to document the important role played
by the fence in property crime; (2) the publicity received by the storefront
can help to build the Tevel of community and political support necessary to
ensure future funding for a promising anti-fencing program to follow; and (3)
operation of the storefront can generate considerable firsthand information
about the stolen property marketplace and intelligence information about thieves
and fences operating in it. The one agency that has the Tongest experience with
the storefront has used it primarily for this latter purpose and has received
significant benefit from its operation. Unfortunately, the storefront technique
has not generally been used for any of these purposes. Instead it has been
undertaken in some jurisdictions as an end in itself.

C, ASSESSMENT OF ANTI-FENCING STRATEGIES WITH REGARD TO
INVESTIGATIVE REQUIREMENTS

In discussing the various anti-fencing strategies either used or proposed
for use against fencing operations, the legal reguirements in receiving cases
were briefly noted, Each of the strategies described earlier takes into
account altl of these requirements but may have specific investigative strengths
and weaknesses. Similarly, some requirements in receiving cases may be more
important in one jurisdiction than in another. Finally, not all of the
strategies noted earlier are permissible in all jurisdictions. It is therefore
important to assess these various strategies in light of the legal and evidentiary
requirements of fencing cases. The bulk of experience and interest in anti-

" fencing enforcement has involved making a criminal case for receiving or its
equivalent, so the following discussion will focus primarily on the elements
of that crime,.56

1. Basic Legal Regquirements in Fencing Cases

Perhaps the two most common statutory provisions relating to fencing are
criminal receiving or possession statutes, and grand larceny by possession laws.
Both have essentially the same minimum requirements. These requirements necessi-
tate the showing of the following: (1) that the property allegedly received or
possessed be identified as stoleny (2) that the property be actually received
or possessed; (3) that the defendant knew when receiving or possessing the
property that it was stolen; and (4) that he or she nevertheless received or
possessed it with a criminal intent. Each of these elements, along with the
relative strengths and weaknesses of various anti-fencing strategies in proving
them, will be discussed in turn.

56The elements of other potential statutory tools for use against the
fence are presented in the Investigator's Legal Guide at Appendix C. It should be
noted that this is only intended to be a general discussion. Anti-fencing units
should thoroughly understand the legal issues in fencing in their own juris-
dictions. They should begin work with a background of strong legal advice that
can avoid problems later. Preferably this advice should take the form of legal
memoranda from the prosecutor or police legal adviser.
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(a) That the property received or possessed be stolen. This element of
receiving laws makes property identification of critical concern to anti-fencing
units. The seizure or recovery of property that police know to be stolen but
cannot identify as such will not support a fencing case. In fact, failure of
identification will probably result in return of stolen property to the fence
if he chooses to press the matter.

Property that has been successfully shoplifted from commercial establish-
ments is perhaps the largest category of goods of which most anti-fencing units
are wary for this reason. Boosted merchandise is rarely identifiable, and the
very fact of its theft is unsupported by any formal complaint of its loss. A
cardinal rule of many anti-fencing units is, therefore, to stay away from
shoplifted goods. Merchandise in transit presents similar problems where
identification is typically by a general lot or warehouse number, making later
verification where the bulk has been divided virtually impossible. Units
working fences who handle stolen cargo merchandise, then, must be especially
sensitive to identification problems. ’

On the other side of the coin, some property is inherently identifiable.
Credit cards, for example, or government checks carry the name and/or address
of their owners. Guns are generally one of the best identified property items
because of registration requirements. Where possible, then, anti-fencing
units should attempt to recover items in these categories in which identification
problems are either removed or minimized.S57

Generally, identification of property is made by comparing serial numbers,
distinctive characteristics or descriptions, and other identifiers on re-
covered property with those Tisted in theft reports. Alternatively, victims
may be used to positively identify property as their own. Or, as is frequently
the case, the suspect's own admissions in the course of the investigation may
establish its own stolen character,

The traditional surveillance/warrant strategy generally promises the like-
1ihood that recovered stolen goods will be identified as such because the anti-
fencing unit will not move to obtain a warrant until property known to relate
to a particular reported theft is actually seen being brought into the premises.
Thus, while additional property may be seized in the course of the search,
at Teast the one item or group of items seen being brought in are known for
certain to be stolen. The undercover buy strategy, on the other hand, may be
less certain of the stolen character of an item it purchases, but once that
item is in possession, it can be checked out and verified as stolen, In
addition, the fence may be used to assist in this process by "volunteering"
its stolen nature and where it was obtained. Other property obtained through
the undercover buy either via a consent search or on a later warrant may similarly
be checked. Often a property officer can greatly assist the identification
problems associated with a search by advising, on the basis of his expertise,
on the relative identifiability of various items, which property items to take
and which to leave behind.

571t should also be noted that units which recover weapons, government _
checks, or securities can depend upon considerable assistance from federal agencies
in identifying these property items and in providing other investigative
assistance.
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The undercover buy-sell strategy, because of its Tonger time frome permits

a considerable period during which property identifications can be made. Those

employing this strategy may not want, however, to waste scarce buy money or

time on unidentifiable items. Thus, units employing this strategy have used the

tactic of taking property on consignment or for inspection, checking it out, and

if it comes up negative, returning it to the fence. Rules banning the purchase ;
of boosted merchandise, and requiring great caution where goods from cargo

shipments are involved, will make it less likely that the undercover unit will §
acquire property of Tittle evidentiary value. g

Both the phased infiltration strategy proposed for use in narcotics-related
and organized crime-based fencing operations, and the stake-out/intercept
stretegy related to the professional theft and fencing situation, rely on
observation of or involvement in the operation of the fence's activity, or
on information from informants and other sources to help establish the
stolen identity of merchandise. In addition, the phased infiltration strategy,
because of its longer time span allows better identification and verification
of the stolen origin of items taken in by the fence. Often, however, the ruse
must be continued and anonymous goods purchased in order to reach the point
where a positive identification relating to at Teast one set of merchandise
can be made. In both of these strategies property identification remains a
tricky and sensitive area, because the individuals involved in the kinds of
fencing operations against which they are used will frequently be quite sophis-
ticated. Some may have few qualms about denying earlier admissions and others
may make admissions in such veiled and cryptic ways that they will be of 1ittle
courtroom value. Still others may frighten into silence victim-witnesses who
can identify property. The property identification element of fencing often
tends to be the weakest link of these strategies.

The buy-bust strategy seeks to solve the identification problem by
substituting its own "stolen" property as the item in controversy. In some
jurisdictions this strategy may present special legal problems --- because of
Taws unique to those jurisdictions. In no jurisdiction can bait property
by itself sustain a charge of receiving stolen property. It can, however, be
used as the basis for Tesser charges in some jurisdictions. Two prevailing
views exist regarding the use of bait property. The more modern and increasingly
accepted view Tooks not to the actual nature of the property in contention but to
the defendant's belief about the nature of that property. If the court is
sufficiently convinced that the defendant believed he was buying stolen property,
it will sustain a misdemeanor charge of attempting to receive stolen goods.

An older view still accepted in some jurisdictions holds that it is a legal
impossibility to attempt the crime of fencing stolen goods, unless actual stolen
property 1s involved. Attempt cases based on the use of bait property are thus
barred under this view. The use of the buy-bust strategy, then, depends on the
Ustanding" of bait property in an agency's jurisdiction and on the jurisdiction's
statutory or decisional law dealing with criminal attempts. Use of this strategy,
then, should be based upon prior legal consultation.

Despite the complexity of property identification problems, most anti-fencing
units have successfully overcome them. Several of these units have, for example,
sustained return rates of 90-95% for the property they recovered. This means that
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property seized or purchased had been carefully selected and that 1ittle of it
did not eventually serve some evidentiary purpose.

_(p) That the property be actually received or possessed. At one time,
receiving laws required a showing that the defendant took actual, physical
possession of goods in order for the case to be proved. This is no longer
true, since "passession" has been interpreted to mean constructive as well as
ﬁctua1 possession and to cover situations in which an individual retains

effective control over” the property in question. Thus, proof of an indivi-
dual's ownership of a storage facility in which stolen property was recovered

has been held to sufficiently show his constructive possession of that property
(assum1ng knowledge, of course). Practically speaking, however, the more distant
and circumstantial a defendant's possession of stolen property becomes, the
weaker the case against him. This {s what makes cases against the broker-fence,
or the organized crime figure acting as an intermediary, so difficult to prove.

For the_most part, then, anti-fencing units either create scenarios or
respond to situations in which the target fence takes actual possession of
stolen goods,.which can be identified as such. A1l the strategies discussed
above take this investigative and prosecutive need into account. With the
exception of the top narcotics trafficker or organized crime figure who purposely
remains insulated from any close association with stolen goods, most fencing
operations can be shown to have possessed or at least to have exercised effective
control over the property in question. Only the stake-out/intercept strategy
which deals with the professional ring is particularly weak in this regard,
and this is because of the special wiliness of its targets. Or a big score,
the exchange procedures used by the professional thief and fence may rival those
of a major military operation in sophistication and secrecy. Interception at
the place and time when possession can be shown will require exceptional
intelligence information, careful planning, and no small measure of Tuck,

(c) That the defendant knew the property was stolen, This element is
usually the most difficult and the most important one to be proved in a fencing
case. The requirement is not one of mere knowledge but of knowledge at the time
the reception took place. Guilty knowledge, as it is called, can be Sshown
in a number of ways. Possession of recently stolen property, for example,
creates the rebuttable presumption in most jurisdictions that the defendant
knew it to be stolen. Proof that the property was acquired for a consideration
far below fair market value may create a similar rebuttable presumption. A
defendant's admission to an undercover officer provides an adequate showing
(if beljeved), but the same admission to an informant or to the thief is not
adequate without their testimony.

The showing of prior similar acts, if admissible, can raise an inference
of guilty knowledge, but the presence of additional stolen items on the
premises may not directly support such an inference. It may, however, provide
proof of the circumstances and facts surrounding the defendant's receipt or
possession of the stolen goods in question, from which a court or jury may
circumstantially find guilty knowledge.

Because of the difficulty in proving knowledge, this is generally the one
element on which anti-fencing strategies, as a group, are weakest. Their
relative strength is determined by their varied capacity to present a scenario
of circumstances from which guilty knowledge can be presumed or inferred,
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Obviously the longer term strategies will prove strongest on the knowledge element
since repeated transactions with the fence over a period of time and under a

range of circumstances will provide a stronger evidentiary base for the
presumption or inference that the fence acted with guilty knowledge. Thus, the
undercover buy-sell strategy and the phased infiltration strategy produce the
strongest cases for showing guilty knowledge.

For a direct showing of knowledge, the traditional surveillance/warrant
strategy may have special strength where the time between the reported theft
occurrence and the documented receipt of property by the fence is short. In
this situation, & presumption, based on the recently stolen character
of the goods, which permits a finding of guilty knowledge in the absence
of a better explanation on the part of the fence, may be invoked. The buy-bust
strategy creates jts own showing of knowledge by a verbatim recording of the
undercover officer's or informant's skillful communication of the property's
stolen nature to the fence. In these situations, then, the defendant will have
been directly informed at the time he took possession that the property was
stolen and still have persisted in obtaining it. There is no better proof.

The weakest strategy for showing knowledge is the straight undercover buy.
Unless a buy from the fence takes place soon after the goods are stolen (where
a recently stolen inference can be used), 1ittle direct or circumstantial
evidence of his knowledge upon initial receipt is available. Thus, in the
use of this strategy, it is critical that the fence be tricked or cajoled into
admitting his knowledge that the goods he is selling have been stolen. Without
his direct admission, the strategy provides little independent evidence of the
“informed" nature of the circumstances by which he originally obtained possession
of the property.

(d) That the defendant took possession for a criminal intent. The rationale
behind this element in receiving Taws is that the defendant be shown to have
received or possessed stolen goods for a purpose other than a lawful one
(i.e., to return them to the true owner or report the transaction to the police).
Acts tending to show this intent are those of concealment, destruction of identi-
fying marks, offering of goods for resale or for consideration, and in some cases,
failure to provide available information in a timely fashion. In operational
tegms, t?e most important acts showing criminal intent are those of concealment
and resale,

Those strategies strongest with regard to the knowledge element are not
necessarily the strongest in proving intent. For example, the buy-bust which
provides excellent proof of knowledge, can fail in making a showing of criminal
intent, if not timed properly. This, if the bust comes too soon after the buy
is made, the defendant may claim his intention was to notify police of the
transaction but that he was given no opportunity to do so. The same defense
could be made with respect to the surveillance/warrant strategy or the stake-out/
intelligence strategy where a recent possession doctrine is used. Since a
presumption arising out of possession can be overcome by an explained possession
of the property, the fence may "explain" his receipt of the goods was in order
to insure their return to the owner. In the absence of a separate showing of
concealment, then, both knowledge and intent might not be provable.
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The undercover-buy strategy, which is npt particularly strong with respect
to proving knowledge, does not pose similar problems with respect to proving
intent. It is only the defendant's willingness to sell the goods that makes it
possible for the buy to take place. The same is true of the undercover buy-sell
strategy, in which the defendant's proven willingness over a period of time to
both buy and sell stolen property makes a strong case for his criminal intent.
Any Tong term strategy like the undercover buy-sell or the phased infiltration
leaves 1ittle doubt that the defendant had only criminal purposes for dealing
in stoleq goods. Were this not the case, he would have had ample time and
opportunity during his extended association with undercover officers to have
notified police or to have attempted to find the true owners of property handled.

It was noted earTier that the destruction of identifiers or the failure to
provide information may tend to show criminal intent. As a practical matter,
such acts are really affirmative evidence of concealment and should be combined
with other more direct evidence rather than used alone. In some states, efforts
are being attempted to enact legislation requiring that permanent serial
numbers be affixed to all moveable consumer goods. This proposed legislation
in some cases provides that possession of such goods with the serial numbers
defaced or removed be prima facie evidence that the possessor knew them to
be stolen and criminally intended to deprive the Tawful owner of them. Such
Tegislation would be a powerful tool for anti-fencing enforcement particularly
with regard to the elements of knowledge and intent. To date, a few states

are close to legislative presentation of such statutes and several report being
close to passage of them.

(e) Preservation of the evidentiary trail. Because of the frequent need
to show the eTements of fencing cases via indirect or circumstantial evidence,
the development, tracking and presentation of the evidentiary trail in any
investigation must be a shared responsibility of both the investigation and
the prosecution. In effect, most of the strategic weaknesses noted in the
preceeding sections can be made real courtroom strengths by a skilled presen-
tation of both direct and circumstantial evidence to a judge or jury. The
prosecutor's ability to persuasively request instructions which will help the
jury to understand and appreciate the totality of an investigative strategy,
will be of crucial importance in obtaining a conviction.

It is the prosecutor who can best evaluate the courtroom potential of the
mass of evidence gathered. This is why, particularly where Tong-term strategies
are to be used, the most successful anti-~-fencing efforts have involved the
prosecutor early and have used his advice and expertise in making key investi-
gative decisions. A successful anti-fencing investigation is one that culminates
n a successful courtroom outcome., It must be prepared, therefore, for
presentation in that forum. It is the prosecutor whose knowledge, training, and
expertise are most essential for translating a good, solid investigation into a
good, solid court case.

Beyond the intrinsic strengthening which prosecutive involvement can con-
tribute to any anti-fencing strategy, there is an additional policy reason why
a premiumt should be placed on prosecutive participation in the investigative
process. Particularly in the course of Tong, undercover investigations, a
number of junctures may arise at which difficult decisions will have to be made.
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For example, at some point property may be offered for sale to the anti-fencing
unit or its informant which for one reason or another it would be strategically
unsound to purchase. The reasons may be that it is unidentif1ab}e, could gat
up too many resources, and/or would seriously jeopardizg the entire operation,
A similar situation might occur where knrwledge of a crime planned but not yet
committed, is gained.5% It is extremely difficult to let stolen property pass
by without responding; and even more truublesome to allow a crime to occur
without reaction. In practical terms, most units work to 1nsurg that someone,
though not themselves, make the final decisions in situations 1ike these. ‘ihe
decision to react or not to react directly, should net, as a matter gf p911cy,
be the investigator's decision. The responsibility and burden of this kind of
decision should be shared, wherever possible, with the prosecutor. Similarly,
decisions as to how the event of concern (e.g., a planned crime) can and should
be interdicted without jeopardizing the larger investigation should also be
shared.

Where long term anti-fencing strategies are to be employed, both outcome
and policy considerations logically tend to dictate substantial prosecutive
participation. For all anti-fencing strategies, prosecutive involvement serves
to mitigate weakness and assure a more successful preservation and presentation
of the evidentiary trail developed by the investigators --- not only for the
kinds of technical reasons discussed above, but perhaps more importantly,
because the prosecutor who has Tived with the case is more 1ikely to have that
Tevel of understanding and appreciation of it which will ensure a more effective
presentation in court,

2. Investigative Tools and Their Limitations

In addition to the statutory tools with which investigators will need to
familiarize themselves, the anti-fencing effort will also make considerable
use of particular investigative tools about which specific legal advice and
guidarce will be needed. Among these investigative tools the most frequently
used are the search and seizure warrant, and electronic surveillance orders.

An . dequate discussion of these tools, the legal issues surrounding them,
and the situations in which they are permissibly utilized is far too lengthy
to be presented here. In addition, the legal practices and requirements within
a particular jurisdiction will be far more appropriate and relevant to an
anti-fencing effort than those which could be described generally in a manual
designed for a wide audience. Officers are therefore advised to consult at
length with prosecutors or the agency or department legal adviser both as to the
legal use of such tools, and ih designing practical procedures to facilitate
their use. The design of an effective process for obtaining warrants or orders
for surveillance effarts calls for as much attention as understanding of the
Tegal issues involved in establishing the probable cause to utilize them. Many
anti-fencing units have found it helpful to instruct their officers on local law
and procedures through the use of internal wmemoranda. Often these include

58Where electronic surveillance is being used such information is quite
Tikely to come to the investigator's attention.
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checklists by which officers can compare the situation they are investigatd
to a set of general guidelines.59 . A n gating

Ig the area of electronic surveillance, law enforcement officers will find
va]ugb»? 1nformgt1on and guidance in the recent report of the National Wiretap
Commission. This report, cited below,5° provides detailed information on the
complex Tegal 1ssues surrounding the use of all forms of wiretapping and
electronic surveillance. Both the Federal law under Title III of the Omnibus
Crime Con?ro1.and Safe Streets Act (1968) and those of the twenty-three states
and the District of Columbia which have adopted provisions similar to Title III
are reviewed and discussed. The Commission also presents actual case examples
of hgw and where electronic surveillance can be used successfully. Theft and
fencing cases are one area described in detail. Indeed, the Commission recommends
greater use of electronic surveillance in such cases. Because the Commission
report is so comprehensive and includes actual case examples, it can serve as
a valuable training document for anti-fencing officers as well as a good
source-book to guide their work. ‘ ’

59Appendix B provides some models for such memoranda.

. 60ETectronic Surveillance: Report of the National Commission for the
Review of Federa] and State Laws Related to Wiretapping and Electronic

Surveillance, 1976, The report is available from the Government Printing Office,
Washington, D.C.
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LEVEL AND TYPE OF
RESULTS EXPELTED

misdereanocr atterpt charges
against individual fences;

irdividual fences; some area
somg area impact

risdereangr tharges against
irpacts

consent search for increased
recovery; effects on area or
type of property stolen.

felony charnes against groups
of fences and thieves: large

risdemeanor or felony charges
against individual fencess

recovery; irpacts on theft and

fencing rings

narcotics

impact on criminal organizations
facijitating a range of criminal

of fenses); medium recovery potentials
cenduct

felony charges for thefts, fencing,

coliateral crives {e.g..

impacts professional thieves and

their contacts; high value

recoveries

FENCING SITUATION{S}

WHERE APPROPRIATE
iocalized business or residential
fence; street level pusher fence

localized business or residential
fence; street level pucher fence

localized business cr residential
ferice; outlet or intermediary

fence in grganized crime-related

fencing
Yarge-stale Jocalized business

and residential fences

narcotics-related fencing ring,
{cargo theft} fencing operations

syndicated crire-related

professional, mobile theft and

fencing ring; any "set-up" to
which unit is tipped

This

presents the relative sgrengths of

*A11 strategies shau'd be capable
of preving each of the requires
elements of a receiving case.
the varicus strategies,

sectien of the chart merely
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 CHAPTER FOUR .

ADMINISTRATION AND EVALUATION OF THE ANTI-FENCING EFFORT

In THE ROLE OF THE POLICE ADMINISTRATOR

_ Any new enforcement endeavor needs the backing and support of
administrator, but few enforcement efforts requiregas defig?te aoco;g$t£ggtag§ncy
the part of an agency head as does anti-fencing enforcement. The reasons for
th1s_a@e, f1rst,'the effort will require the aliocation or redirection of a
significant portion of scarce resources; and second, the effort will require
policy exceptions to be made to achieve its goals. Unless the agency adminis-
trator is fu11y.cqnv1nced of the importance of the effort and of .Jts ability
to achieve §1gn1f1caqt goals, adequate resources will not be forthcoming, and
variations in established policies will not be allowed. Any effort launched

under these conditions will be handicapped
beginning. pped, perhaps fatally, from the very

The most important decisions an agency head can make for an anti-fenci
gffort Tie in three areas. First, the administrator can insure that the ef?grt
1s given latitude and adequate flexibility in the acquisition and use of
personnel and other resources. This can be done initially by permitting a
selection process‘fgr the unit which accommodates the field commander's pre-
ferences. In addition, policies relating to the use of overtime and compensatory
time for the effort can be pressed for and justified by the agency head. The
top administrator can also insure that adequate equipment and investigative
resources are allocated to the unit and remain under its control,

Second, the agency administrator can and should set up realistic
the anti-fencing effort. The understanding shown by the agency head 1%O%;§sf0r
respect W11} affect the unit's approach to the task before it. Similarly, where
?he effort is not to be covert, it will influence the expectations held by others
in the department. 0Oddly enough, experience has shown that administrators err
not in expecting too much in the way of impact, but in expecting the wrong
impacts. Thus, an expectation that the rate of burglary will immediately drop
following implementati.n of the anti-fencing effort is quite unrealistic. In
fact3 the effort shoulu rot be expected to generate immediate results in any
particular areas. Rather, the impact of the effort can more realistically be
expected to develop only after a period of several months has elapsed, or after
the first arrests are made and cases are in court. At that time, impacts
should be expected in 1) the rate of recovery for stolen property, and 2) the
rate of theft in discrete segments of the theft scene affectad by those
offenders arrested, When the unit has successfully completed a long series of
nvestigations (possibly after one year of operation), an overall drop in
the rate of theft may additionally be anticipated. Again, it should be
remembered that .accomplishment of this latter goal depends ultimately on the
quality of the administrator's commitment in his other decision-making areas.
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Finally and perhaps most important, the top agency head can assure an
effective anti-fencing effort by his willingness to forego short term needs in
favor of long term and longer lasting impacts. This means resisting the
temptation to pull the anti-fencing unit away from its own activities in order
to investigate some other currently pressing problem. It means reiterating
support for the effort in the face of internal complaints that unit personnel
and resources could be used elsewhere; and, it means developing a style of
supervision over the effort that seeks and expects quality rather than quantity
investigations, Often an administrator, by the simple device of an inappropriate
reporting schedule, can doom an anti-fencing effort to dismal failure and create
internal turmoil without meaning to do so. Requiring reporting by the unit
on a weekly or monthly basis, for example, is likely to undercut the effort
whether the administrator means to or not, since such a requirement may tell the
anti-fencing unit that it is obliged to play a numbers game. And the unit will
be able to oblige. Without an assigned caseload, it can flood weekly report
forms with Tots of numbers. What it will be actually doing against the fence,
however, is questionable. Instead it will 1ikely be competing with traditional
theft squads over burglary arrests. An anti-fencing detail that can generate
extensive weekly reports should be scrutinized. Good fencing cases take sub-
stantial time to be developed and are not susceptible to short-term reporting
schedules. In order to avoid the disintegration of the effort into a super
burglary detail, more appropriate reporting requirements over a longer time frame
(quarterly is appropriate) should be used.

This is not to say that periodic reports are necessarily dysfunctional. If
the information called for avoids statistical games and orients the agency head
as to the consistency and purposefulness with which the unit is addressing its
goals, reports can be beth a good management tool and a way of ensuring informed
and intelligent support.

The resources the administrator commits, the expectations he has, and the
time frame in which he anticipates them constitute the three decision-making
areas in which his involvement and understanding are important. If he makes
appropriate policy decisions in these, both the agency and the anti-fencing
effort can proceed with reasonable expectation of success.

IT, ASSESSMENT OF THE ANTI-FENCING EFFORT

Once the administrator has made his commitments to the effort both as to
resources and policies, he must be able to assess the reports given him and
evaluate the results obtained. Because anti-fencing enforcement usually
represents a new and unique effort for his agency, he will have little against
which to measure the unit's performance or with which to compare its
accomplishments. In addition, because an anti-fencing detail can produce
bundles of material, he will have to be able to interpret the true significance
of the information provided him and discover the ultimate bottom Tine. Although
the specific experiences of others are not necessarily directly relevant or
appropriate, the internal evaluation design discussed below is based upon those
impacts which successful efforts have shown. It is presented here as a
suggested framework which the agency administrator can use in assessing the
results presented to him.

|
|
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A. DESIGN FOR INTERNAL EVALUATION OF .THE ANTI-FENCING EFFORT

From the experience of units around the country, successful anti-fencing
efforts should demonstrate results directly in three areas:

1. Property Recovery

The anti-fencing effort should significantly increase the departmental
rate of property recovery. Increases of 300% to 500% are not uncommon in this
regard. Beyond the recovery rate, however, the administrator should look for
a return rate signifying the proportion of property recovered by the unit
can be identified and returned to rightful owners. Recovery of unidentifiable
property may suggest poor planning of seizures and the inability to develop
adequate cases on ferces such that property seized could not be proved stolen.
Unless the recovery rate is accompanied by a high return rate, it should be
scrutinized closely. : 1 |

2. Detection and Arrest of Fences

Unless the objective of the unit is otherwise stated, the administrator
should see a substantial increase (1) in the number of fences and fencing
operations identified; and (2) in the number of fences ultimately arrested.
While the unit cannot directly control the outcomes of judicial proceedings or
decisions in the prosecutive sector, felony arrests are preferable to mis-
demeanors, and ultimate convictions are some measure of unit performance in
investigating the case and in working with the prosecutor. In most cases,
investigations which do not culminate in arrests should not comprise a signifi-
cant proportion of the unit's activities, unless separately justified. A good
sign of quality investigation is that fencing cases which are developed result
in muTtiple counts against the fence. This shows well-planned investigative
action or efforts of a concentrated nature.

Where clear priorities have been set relating to specific kinds of fencing
operations, the unit's arrest targets should reflect those priorities. Thus,
if the residential fence was set as a primary target, the unit's record of
arrests should heavily reflect fences of this type. Units whose arrests and
investigations are dominated by thieves rather than fences should be held suspect.
Similarly, arrests of fences for activities unrelated to theft or fencing
should be scrutinized closely.6!

3. Impact and Assessment of the Problem

An anti-fencing unit should be able to clearly specify the nature of
the impact it believes it has had, and where the impact can be seen. Thus, if
the unit has worked on a territorial area basis it ought to be able to point to
that area and state the kinds of impacts it believes have been or will be felt
there. The expected impact may be an overall decrease in reported thefts or a

. 61This should not preclude investigators from disposing of an offender's case
1f a more promising and substantial case offering similar benefits presents

jtse]f. Unrelated arrests, if handled properly, can provide valuable intelligence
information on the fence to further the criminal receiving case against him. Such

arrests, then, should not be automatically given a negative scorej rather they
should require and receive justification.
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decrease in a specific kind of property stolen., Either can be confirmed from

internal records. Investigation of area impacts should take into account changes

in reporting practices by victims that may have occurred in those areas. The
important point is that the unit should be able to present its activities
clearly in relation to stated goals and impacts.

Similarly, the unit should be able to provide a clear assessment of the
problem remaining and suggested steps that can be taken to affect it. Such a
problem assessment can be related to particular individuals active as fences
who have eluded action, particular types of fencing operations, or particular
theft activities of concern. It should reflect a reasoned assessment of
where the unit has been and what still remains tc be done. This element of
an internal evaluation not only provides the administrator with information
regarding the relationship between the overall problem and the unit's
accomplishments; it also permits the unit to set alternative priorities for
future action, dictated by a new or revised assessment of the problems faced,
Thus the problem assessment should help to both interpret the past and shape
the future.

4. Indirect Impacts of the Anti-Fencing Effort

In addition to the direct impacts the unit should demonstrate in the above
areas, it may also indirectly affect two rates: 1) the rate of arrest and
clearance of burglary/theft cases; and 2) the overall rate of theft itself.
These impacts are described as indirect, but this is not because they are not
intimately related to the anti-fencing unit's activities. Where the arrest
and clearance of burglary/theft cases is concerned, for example, effective
anti-fencing enforcement should be expected to improve on the average rate by
which burglaries are solved. This is because if fencing operations are dried
up burglars will have fewer markets for stolen property, making it necessary
for them to retain possession longer. This, in turn, should make them more
vulnerable to enforcement efforts.

The anti-fencing unit will have no direct control, however, over the
arrests of burglars. Instead, it must rely on patrol or detective division
personnel to respond to the burglar's increased vulnerability. In some cases,
personnel in these divisions may substantiate the impact of the unit's
activities on their work. One objective measure that can be used is the
proportion of burglars arrested while still in possession of stolen goods. If
this compares favorably with previous experience, it can constitute a separate
measure of anti-fencing unit impact.

Changes in the overall theft rate, if they occur, are difficuit to inter-
pret; such changes can also be quite misleading. Publicity given the anti-
fencing effort with regard to property recoveries may itself encourage a greater
number of theft victims to report offenses to police. Thus, an actual impact
on the theft rate by the unit may appear to be wiped out by other impacts it
has in the community --- even if the appearance would be the opposite of
what actually has happened. Similarly, an increase in the overall theft rate
may constitute a successful measure of unit performance where the anticipated
increase was expected to be much higher.

In probing the unit's impact on an overall rate of theft, then, the most
appropriate measures may be those which are narrowly defined and which apply
directly to anti-fencing actions taken. Thus, if the unit has arrested a

in the table below.
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number of fences handling television sets, changes in the proportion of thefts
reportgd ?n‘wh1ch thege items were taken might be plotted. Similarly, if the
major illicit dealer in stolen typewriters has been eliminated by the unit, a
conseguent decrease_1n thefts of typewriters should be expected. At another
level, where the unit claims success in drying up fences in one territorial
area of jurisdiction, this could be supported by a decrease in thefts in that
area, accompanied by a displaced effect in a comparable or adjacent area. ATl
these are adm1t?ed1y somewhat minute measures of theft rate impacts. They

are, however, likely to be far more reliable and meaningful assessments of unit
performance than gross changes in the overall rate of reported thefts,

It should be kept in mind that changes in the overall rate of theft are
more the long-term hope than the short-term vesult of anti-fencing enforcement,
Achievement of a reduction in theft rates will ultimately depend upon the exis-
tence of well-designed and implemented anti-fencing units in agencies throughout
the country. Isolated units in only a handful of agencies across the nation
cannot possibly qch1evg such a result. The police administrator should not
institute an anti-fencing effort with the expectation of an immediate reduction
in theft rates. He should satisfy himself first with the more discrete area
measures described above; and second, with the full knowls . Je that through-an
anti-fencing effort he is taking the most affirmative step available to
contro] property theft -- by reducing the market for it. High hopes should
attach to an anti-fencing unit; unrealistic expectations, on the other hand,
may defeat an enforcement effort that has much to accomplish.

5. An Internal Evaluation Design - Summary

An internal design for assessing anti-fencing unit performance is summarized

éUéGéE%E5MWﬂVUdM R

’ MEASURES OR COMPARISONS

DATA NEEDEDY  DATA

f Amount and va]uej Anti-fencing § Extent of increase in departmental recovery rate.

unit 3 Proportion of property identified and returned to §
i owners, :

f Detection and
B arrvest of o ounit :
; fences ;: 4 property or its equivalent; degree to which

Anti-fencing ﬁ ¥ncrease in the number of fences identified;
§ increase in fences arrested for receiving stolen

: thieves rather than fences are arrested.

| Expected programf Records ;
§ impacts i section of § unit.

¥ Confirmation of discrete impacts identified by

agency

§ assessment 1 unit

E Problem N Anti-fencing } Comparison between clarity of problem analysis

{ before and after program implementation.

§ Rate of arrest [ Records
# and clearance @ section
 for burglary,
§ theft cases g

b Abso]ute jncrease in arrest and clearance rate;
¥ increase in proportion of thieves arrested while
in possession of stolen property.
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ITI. INTEGRATION OF ANTI-FENCING ENFORCEMENT IN
THE AGENCY STRUCTURE

e long term, anti-fencing enforcement holqs.the greatest_potent1a]
. for sgggegg to tge extent that it ceases to be identified as a special or unique
endeavor, but is recognized to be a Tegitimate and essential enforcement ;
task to be routinely assigned. Even where a coyert.effort has.bgen employe :
which was divorced from the normal agency organization and activity, future plans
should be made to integrate anti-fencing enforcement into the regular organiza-
tional structure of the agency. Too often attention to the fence has been
allowed to fade with the final phase of external funding or some spasmod1ﬁ ]
intensive anti-fencing effort. This should not be permitted to happen. tn is;
the anti-fencing effort has been totally 1ncompetent3 it will haye deggzg ra1e
(if only to a limited extent) the benefits to be derived from this additiona
agency focus in the property theft area.

n many cases agency administrators have apparently ended anti-fencing
enforéementyat the cgnc1ﬁsion of external fund1ng because the_1eye1 of rssour%es
provided by grant monies could not be matched internally. This is not a]equ? e
justification, for while it is unlikely that the agency can support the leve ,
of effort maintained by external funds, a much Tower Tevel of effort can in mogt.nues
cases be fully supported and should be. The need for an anti-fencing focui cgn i
regardless of the presence or absence of grant fuqd§. Thus, the dgp]oymeg 0
a mere handful of investigators, supported by a minimal investigative fug ,f1s
often enough to keep anti-fencing enforcement alive and a vital compon§q oS
the agency's property theft enforcement program. 5urg1ary/theft supirJ;ior et
interviewed in site visits were unanimous in the view that property theft inv :
gations would show great improvement if even a few detectives cog}d be asg1gne
to do nothing but work fences. This is 1@ the absencq of a speg1a11y—fu? %h
effort. Similarly, anti-fencing unit offlcgrs felt tht even without g1b e
resources provided by external monies, contwnged positive impacts wog1. e
possible if a small group of investigators, w1thout_case10ad responsibilities,
could continue to be assigned to fencing investigations.

inuation of an anti-fencing effort, then, does not necessarily require
exteng?3212:gources. An agency-wide redefinitign.of the property theft enf?rce—
ment mission is far more important. Th1§ redefinition shou!d Tdentjfy the fence
as-a logical enforcement target and provide the framework w1th1n.wh1ch res- ]
ponsibility to combat him is specifically assigned. The fence, in other words,
must be someone's job --- someone's only job.

ber of officers assigned to continue working the fence need not
belgrggi,ngﬂd can in fact be minimized to some extent if one further step is
taken. This would involve increasing the 9vera11 sensitivity of agency ]
personnel at all Tevels to the fence and h1s role. This may be gcgomp]13hg
best through the use of curriculum on fenc1ng.added.to basic training an]d1n—
service training courses. A1ternat1ve1y,.ant1-fenc1ng investigators co% cive
be specifically assigned the task of getting pgrgoqne] in patrol and_de ecti
divisions interested and involved in the1r.ac§1v1?1es. A reorientation tod
property theft, and the role of the fence in it, 1is gssent1a1,for gor_1t1'nuet
anti-fencing efforts. Particularly 1mportant is an 1ncreased seqs1t1v1tyt.o
property description and 1dent1fication in theft.comp1a1nts and 1nvest1g? ions,
and increased attention given to the 1ikely destinations of property stolen.
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Where few officers are available for assignment to anti-fencing enforcement,
the effort might best be designed as an intelligence function --- to provide
information to other units on active fencing operations, their Tocations and
activities. If the agency has succeeded in redefining the property theft

enforcement mission, other units in the agency can provide the operational support
necessary to act on the intelligence information.

Formal well-funded anti-fencing efforts are both exciting and dramatic. Their
results are often extremely impressive. The true measure of an agency's commit-
ment to anti-fencing, however, is not to be found in its pressure for and encourage-
ment of external funding for an effort byt rather in its continued support of a
fencing focus once external funds have been removed.

IV, ANTI-FENCING DO'S AND DONT'S FOR THE ADMINISTRATOR

In summary, the following rules of thumb are suggested for consideration by
the police administrator:

A THINGS TO BE SURE TO DO:

1. Do make sure that the anti-fencing effort is allocated sufficient
equipment and investigative resources.

2. Do specify clear fence (not thief)-oriented objectives, and
delegate substantial operational authority to unit.

3. Do develop a flexible policy for the utilization of overtime or
compensatory time by the unit,

4. Do plan for the future integration of fencing as a legitimate
agency enforcement target, after the initial effort is concluded.

5. Do develop security protocols appropriate to the nature of the
effort.

B. THINGS TO AVOID DOING:

1. Don't divert the anti-fencing unit's attention from its objectives
by using its personnel to respond to other current problems.

2. Don't place caseload responsibilities on anti-fencing officers in
addition to the fencing task.

3. Don't structure the unit's activity and the reports of that
activity on a short-run time basis. :
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CONCLUSION

GOING THE ANTI-FENCING ROUTE. WHAT DOES IT MEAN?

After reading numerous pages describing the resource needs of anti-fencing
enforcement, the complexity of strategies needed to operationalize the effort,
and the extent of internal commitment required to successfully implement and
administer such a program, many agencies are Tikely to be discouraged by the
apparent size and complexity of anti-fencing operations. The commitments of
resources and manpower may seem just too great; the obligations of internal
oversight, too burdensome; and the probability of success, too remote; to even
contemplate. In this context, it is instructive to remember that experience has
shown successful anti-fencing enforcement to be weil within the capacity of many
local police agencies in medium-sized and relatively small cities. But perhaps
the most persuasive arguments are not those that relate to the overall importance
and promised results of anti-fencing enforcement, but rather the effects such an
effort has on an individual, human level. Going the anti-fencing route is quite
likely to have important crime control implications. It is, however, Tikely also
to deeply affect the officers involved, the department they work for, and the
public they serve. For good or 111, these may be the most important reasons for
taking anti-fencing enforcement seriously.

A WHAT ANTI-FENCING MEANS FOR THE OFFICERS INVOLVED

With rare exception, anti-fencing officers interviewed in the course of
preparing this manual were greatly enthusiastic about this work, but also
frustrated. This enthusiasm stemmed from their recognition of the importance of
their task, by their chance to really have an impact -on the pattern and extent
of crime in their communities, and by the successes they had accomplished. Most
officers felt that involvement in the anti-fencing unit had been the most challenging,
satisfying and rewarding assignment of their police careers. A1l showed a high
commitment to the goals of this enforcement effort.

At the same time, however, anti-fencing officers expressed a degree of
frustration about their jobs. They were concerned that more couldn't be done,
that sentences levied on fences weren't appropriate to the harm done by these
of fenders, that a lack of appreciation of the seriousness of fencing existed not
only 1in the public consciousness but also within the law enforcement community
of which they were a part. Particularly frustrated were those officers who had
worked Tong and hard on the fence, only to see the agency commitment disappear with
the end of external funding. In this they saw a severe lack of understanding of
what had been accomplished and of what still needed to be done. Many officers put
in lTong hours for which 1ittle or no compensation was received; these were
sacrifices (both of themselves and their families) which they readily made, but
which lost much meaning when their agencies failed to continue the efforts. Anti-
fencing officers did not seek or expect personal glory; they did, however, expect
a degree of internal agency understanding that would not allow their efforts to
have been 1in vain.
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The impact of the anti-fencing experience on the officers di i
never failed to be extreme in nature, bogh in'satisfaction and fruggsgzggn?nvolved
Many expressed the belief that the experience had changed them and that they

would always be different -- and better -- police officers for the experience.
Personal regrets were few; there were, however, serjous questions as to what

had really been accomplished and what the future held.

It is clear that anti-fencing enforcement elicits a level of rofessi
. : . ) jonal
commitment from off1cers.1nvo1ved which their agencies should find mgst gratifying.
These agencies should build constructively on this skilled professional commit-
ment rather than allow it to atrophy and die. It is better not to embark on

this enforcement venture if there is not a simultaneous continui i
to the effort. ! ntinuing commitment

If, then, an anti-fencing focus is not to be a part of the a '
. 5 _ gency's future,
anti-fencing officers should know the reasons why. It will be deeply i%portant
for them to know, and important as well for the agency. ' .

B, WHAT ANTI-FENCING MEANS TO THE AGENCY

An anti—fencjng qnit.rare1y fails to leave a distinct imprint on its agency.
In some cases, the imprint is a negative one. That is, internal jealousies and
feared comparisons make the anti-fencing unit intimidating to others. Resistance

can bui]d‘up, resulting in refusal to acknowiedge the obvious accomplishments
of the unit.

~ In most agencies, however, this has not been the case. Instead the
excitement and exhilaration of the anti-fencing effort has been infectious. It
has caused a revitalization and renewed spirit in agencies, particularly among
other theft enforcement units which in the past often saw themselves as clerks
va11@at1ng.1nsurance claims. The reason for this seems to be that the anti-
fgnc1ng unit amply demonstrates that something can be done to reverse the
51tu§t1on.1aw enfarcement faces in dealing with crime. One burglary supervisor
put it this way: '"Before this thing [the anti-fence detail] got going, I was
ready to say, 'Let's just hoist up the white flag and declare a stand-off with
the crook§1‘ 1 qon‘t feel that way anymore." Similar feelings were expressed
at many sites visited. For law enforcement agencies which over the past decade
have become more and more demoralized and uncertain of their abilities to have
any impact on crime, the "can-do" attitude and record of an anti-fencing detail
represents an extremely important benefit from anti-fencing enforcement.

While, then, gratification from the success of anti-fencing efforts may
seem reserved for unit members, these accomplishments are often shared by others
in the agency who need to see and feel the fact that law enforcement can still make
a d1fference: This impact of anti-fencing enforcement goes frequently unnoticed
and unappreciated. This is because it is quite intangible and totally un-
measurable. Where it has occurred, however, its effects are unmistakable., It
?gytturn out to be one of the most persuasive reasons for going the anti-fencing

ute.
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C. WHAT ANTI-FENCING MEANS TO THE PUBLIC

The public has in recent years become more and more demoralized with regard
to criminal behavior. Increasingly, the public has come to view crime as an
inevitable part of modern 1ife and to regard law enforcement as incapable of
dealing with it. Continual increases in crime with little prospect for future
change has undermined confidence in the criminal justice system and in the police
in particular.

Set against this backdrop, anti-fencing enforcement presents a very
different picture. It demonstrates law enforcement in an active role producing
observable results, huge property recoveries, large numbers of arrests. Citizens
know either by direct or observed experience that typically nothing happens
once a burglary report is taken. Neither their property nor the police are
likely to be heard from again. Anti-fencing efforts seem to reverse that trend
and encourage the public to take another and more hopeful view of law enforcement.

This is at the same time one of the benefits and dangers of anti-fencing
enforcement. On the one hand, such efforts tend to bolster public confidence
in the police. On the other hand, they tend to create greater expectations
on the public's part than can be reasonably met, except in the long term. In
any case, however, they do provide a basis on which law enforcement and the public
can renew their Jost partnership in crime control efforts. The publicity
surrounding the accomplishments of anti-fencing units has frequently generated
public interest and involvemeut generally in crime control programs. Often it
has been the impetus for citizens groups to be formed to continue property
identification or block watch programs. Similarly, such publicity has performed
an educative function alerting the public to the serious role played by the
fence.

It is difficult to determine how important these public impacts of anti-
fencing efforts are. No one, for example, can measure what it really means to
a theft victim to have his or her property returned, just as no one can
determine the real impact when the victim never sees that property again. What
is clear is that the return of property is 1ikely to be somewhat more positive
than its loss. It is also clear that every law enforcement agency truly
interested in serving its public, owes itself the chance to find out just what
difference it does make.

American citizens deserve a far greater measure of security in their homes,
businesses and property ownership. Law enforcement, on the other hand, deserves

a greater measure of support from the public in attempting to provide that security.

The public cannot continue to subsidize property theft through escalating insurance
premiums and the payment of theft-inflated prices for most of the goods it buys.
Similarly, law enforcement can no longer afford to continue a policy that serves

to accommodate rather than to combat increasing rates of property theft. It was in
recognition of both these facts that anti-fencing programs around the country were
developed and implemented.
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. The experience of anti-fence details has been varied, but all have shown

in some degree an ability to reverse the picture of frustration and demoralization
all too common in contemporary property theft enforcement. In every case,

agencies which have gone the anti-fencing route have demonstrated to themselves

and to the public that law enforcement still has the capacity to make a dramatic
difference. Traditional theft enforcement policies have been inadequate, responding
to only a part of the problem, omitting response to another and most significant
part. Anti-fencing efforts, if they demonstrate nothing else, show that to

change direction and to recognize the full scope and breadth of the problem, is
rewarded by a greater ability to cope with theft on a broad front.
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APPENDIX A

CONTRIBUTING LAW ENFORCEMENT AGENCIES WITH EXPERIENCE

IN THE ANTI-FENCING AREA

California Department of Justice

0.C.C.I.B.

P. 0. Box 13357

33071 C Street

Sacramento, CA 95813

Agency contact: Mr. Larry McNeely
Fencing Analyst

Denver Police Department

13th and Champa Streets

Denver, Colorado 80204

Agency contact: Sgt. Dick Scherwitz
Anti-Fencing Unit

Towa Public Safety Department

Bureau of Criminal Investigation

Lucas Office Building

Des Moines, lowa 50319

Agency contact: Mr., Thomas Ruxlow
Assistant Director

Memphis Police Department

128 Adams Street

Memphis, Tennessee 38103

Agency contact: Lt. John Talley

New Orleans Police Department
715 S. Broad Street
New Orleans, Louisiana 70119
Agency contact: Sgt. Fred Wiiliams
General Assignment
Section

St. Louis County Department of Police

7900 Forsyth Boulevard

Clayton, Missouri 63105 .

Agency contact: Sgt. William Blake
Anti-Fence Team

San Diego Police Department

P. 0. Box 1431

San Diego, CA 92112

Agency contact: Lt. David Crow
Fencing Detail

Dade County Public Safety Department
Organized Crime Bureau

1320 NW 14th Street

Miami, Florida 3312%

Agency contact: Lt. Thomas Lyons

Indianapolis Police Department

50 North Alabama Street

Indianapolis, Indiana 46204

Agency contact: Sgt. Charles Boyd
Crime Action Team

Long Beach Police Department

Public Safety Building

4000 W. Broadway

Long Beach, CA 90802

Agenty contacts: Sgt. Jack Locke
Sgt. Thomas Repecko

New Jersey State Police

P. 0. Box 7068

West Trenton, New Jersey 08625
Agency contact: Major William Baum

Portland Police Department

222 S.W. Pine

Portland, Oregon 97204

Agency contact: Sgt. Harry Boggs
Anti-Fence Detail

San Jose Police Department

P. 0. Box 270

San Jose, CA 95703

Agency contact: Sgt. Jay Martin
Fence Detail

Seattle Police Department

Pubtlic Safety Building

Seattle, WA 98104

Agency contact: Sgt. Paul Jasperson
Commercial Squad

E ERTE
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CONTRIBUTING LAW ENFORCEMENT AGENCIES WITH EXPERIENCE IN

STOREFRONT OPERATIONS

Federal Bureau of Investigation
Washington Field Office
Washington, D.C. 20535
Agency contact: S/A Robert Lil1l

Metropolitan Police Department

Washington, D.C.

Agency contact: Lt. Robert Arscott
Second District

3320 Idaho Ave., N.W.

Pinellas County Sheriff's Office
250 West Ulmerton Road

Largo, Florida 33540

Agency contact: Sgt. Everett Rice

Governor's Organized Crime Prevention
Commission
P. 0. Box 1805
ATbuquerque, New Mexico 87103
Agency contact: Marvin "Bud" Young
Investigator

New York City Police Department
One Police Plaza
New York, New York 10038
Agency contact: Capt. Frank Herron
Qffice of Chief of
Detectives

Sacramento Police Department

813 Sixth Street

Sacramento, CA 95814

Agency contact: Lt. Ed Burt
Detective Division
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MEMBERS OF THE REVIEW PANEL

Major William Baum
New Jersey State Police

Sgt. William J. Blake
St. Louis County Department of Police

Sgt. Harry Boggs
Portland Police Department

Geraid M. Caplan
Director, NILECJ

Mr., Jdohn Corbin
Bureau of Alcohol, Tobacco and Firearms

Lt. David Crow
San Diego Police Department

William Lynch
U.S. Department of Justice

Lt. Thomas Lyons
Dade County Public 3afety Department

Mr. Larry McNeely
California Department of Justice

Ms. Lois Mock

National Institute of Law Enforcement and Administration

of Justice

Mr. Lawrence Mohr
Federal Bureau of Investigation

Mr. Burrill Peterson
Assistant Director-Investigations
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EXHIBIT B-1

DERIVING STATISTICAL INDICATORS OF FENCING ACTIVITY

As noted in Chapter 1 at p.22 et seq. the development of a general picture of
the nature of property theft in a jurisdiction is an important part of planning
for and justifying an anti-fencing effort. Most of the tools necessary to pro-
vide such a general description are present in the agency -- in particular in
the data processing or crime records section. Several general statistical
indicators, such as rates of theft combined with rates of property recovery were
noted in Chapter I. This exhibit provides a model for the effective presentation
of agency statistics in building a case for an anti-fencing effort.

The following tables are derived from the work of G. Robert Blakey and
Michael Goldsmith in "Statistical Analysis of the Theft and Recovery of Stolen
Property."! What the tables demonstrate i$ how statistical information prepared
by the agency for submission to the FBI's Uniform Crime Reports can be utilized
in describing the Tocal property tieft scene. Blakey and Goldsmith recommend
the presentation of theft-related statistics over a long period of time so that
trends and changes can be observed.

Table B-1,2 for example, depicts categories of property stolen (excluding
autos) and the percentage of the total amount stolen each category represents
at the national level for the years 1960-1974. Over time, what can be seen

TABLE B-1

EACH OF FIVE PROP§RTY CATEGORIES NATIONAgkY :
| (EXCLUDING AUTOS) FOR THE YEARS 1960—19(} -

PROPERTY CATEGORIES :

Year Fur Clothing Jewels Currency § Misc.* §
1960 6% 9% 16% 24% 44%
1961 5% 9% 18% 23% 44%
1962 5% 9% 18% 23% 44%
1963 4% 8% 18% 21% 48%
1964 4% 8% 15% 20% 51%
1965 5% 8% 14% 21% 49%
1966 4% 7% 15% 23% 53%
1967 3% 7% 14% 21% 54%
1968 2% 7% 14% 20% 56%
1969 2% 6% 14% 18% 59%
1970 2% 6% 13% 17% 62%
1971 1% 5% 13% 18% 64%
1972 1% 5% 12% 18% 64%
q§ 1973 . 8% 4% 12% 16% 67%
1974 .8% 3.5% 12% 16% 67%

D S R T e T N e P T T A B D T B e R O S I SRRt
*Category includes firearms, televisions, stereos, radios, house-
hold goods, office eqguipment.

lpaper prepared with the assistance of Gregory Baldwin, Robert Elmore, William
Waller, and Michael Blakey. Copy kindly supplied by the authors.

2Fach of these tables can be plotted on a graph for more effective presentation.
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is that the relative attractiveness to thieves of various property categories
has changed -- with the category "miscellaneous" experiencing the greatest
increase as a theft target. Beginning in 1974, items in the miscellaneous
category (e.g., office equipment, televisions, stereos, radios, firearms and
household goods) will be reported separately to the FBI.

The changing positions of various property categories in the total amount
of goods stolen becomes most interesting when compared with Table B-2. In
Table B-2, the percentage of total recoveries represented by each category
nationally for the years 1960-1974 is presented. Here it can be seen that a
decrease in the attractiveness of furs as theft objects, for example, has been
accompanied by a decrease in the prominence of this category in the total
amount of recoveries. Miscellaneous property on the other hand has become a
relatively more prominent part of total recoveries as it has become more
attractive to thieves.

TABLE B-2

PERCENTAGE OF TOTAL PROPERTY RECOVERED REPRESENTED BY
E%CH OF FIVE PROPERTY CATEGORIES NATIONALh
EXCLUDING AUTOS) FOR THE YEARS 1960-19

R N R

: PROPERTY CATEGORIES
{  Vear Fur Clothing Jewels Currency | Misc.
1960 27 5 | 10% 16% 63%
& 1961 1% 6% 10% 14% 66%
#1962 2% 6% 10% | 18% 63%
& 1963 1% 6% 8% 17% 69%
1964 1% 6% 10% 18% 66%
1965 2% 7% 10% 16% 62%
1966 2% 7% 10% 18% 63%
1967 2% 8% 10% 18% 64%
1968 2% 6% 8% 22% 66%
1969 1% 7% 10% 14% 67%
1970 .6% 7% 8% 16% 68%
1971 .5% 6% 9% 14% 70%
1972 7% 6% 8% 14% 67%
g 1973 5% 5% 8% 15% 72%
| 1974 .5% 5% 8% 13% 74%

Thus, Blakey and Goldsmith note:

"The overall figures indicate that law enforcement authorities did, in
fact, improve their ability to recover stolen property, but their rate
of improvement failed to keep pace with the rate of increase in the
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total amount of property stolen."3

In fact, Blakey and Goldsmith found that between 1960-1974 the percentage of
stolen property (including autos) recovered declined from 52.4% to 31.0%."

The relationship between the increase in property stolen and recovered is
depicted in Table B-3 where national figures for miscellaneous property are
presented. Table B-3 adjusts national figures to a monetary value which is a
rate per 100 people. Thus in 1960, approximately $112 worth of miscellaneous
property was stolen for every 100 people in the United States. By 1974, this
figure had risen to $664. In the same time period, value of recovery per
100 people increased from $21 to $86, but the pace of recovery was not as great
as the pace of theft of such items.S

TABLE B-3

MISCELLANEOUS PROPERTY STOLEN AND RECOVERED NATIONALLY
EXPRESSED IN 1974 poLLARS AS A RATE PER 100 peopLE,
FOR THE YEARS 1960-1974

" Value of Miscellaneous §
Property Recovered Per

‘Value of Miscellaneous
Property Stolen Per
Year Year Per 100 People

@ M T S— A T T ba— O T n it s Wiwnis oo Vst msvon Vot ———r W— T o W W wo— w—— L

112

1962 121 21
1963 160 35
1964 193 31
1965 193 29
1966 195 20
1967 188 34
1968 308 39
1969 375 48
1970 473 52
1971 525 67
1972 490 58

540 74
664

3"Statistical Analysis of the Theft and Recovery of Stolen Property," at
paragraph 30, point 3.

YAt paragraph 14.

SWhen adjusted to constant dollars with 1960 as a base, the relationships
are as follows: value of thefts per 100 people 1960 - $112, 1974 - $393; value
of recoveries per 100 people 1960 - $21, 1974 - $52.
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Blakey and Goldsmith conclude:

"The relatively poor position of law enforcement's efforts today is
primarily the result of (a) its inability to stop the increase
in the theft of miscellaneous property, and (b) its ineffectiveness
in improving its rate of recovery with respect to these items.®

One of the factors they suggest be explored as contributing to ineffectiveness

in property theft enforcement is "the increased ability of thieves to dispose
of their booty."7 .

The use of agency statistics to show the interaction between categories
of property stolen and recovered and the rates of change for theft and recovery
can startingly illustrate the nature of property theft in a jurisdiction.
They can also build a strong case for focusing upon the market for stolen
goods (the fence) rather than the thief alone.

At paragraph 31, point 4.
At paragraph 32, point 5.
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EXHIBIT B-2 °

STATE OF IOWA
BUREAU OF CRIMINAL INVESTIGATION

PROCEDURES FOR CONFIDENTIAL FUNDS

At no time will this Division keep more than $5,000 from the
contingency (undercover) fund in the Bureau Headquarters vault.

A11 such funds will be kept Tocked in the BCI vault, together with
all receipts and all records necessary for immediate auditing. Only the
Director, Deputy Director or Assistant Director in charge of the Intel-
ligence Unit will have direct access to these funds.

The BCI Director will keep accurate and up-to-date records on all
undercover funds which have been issued to this Bureau, including funds
on hand in the Bureau vault; funds checked out by enforcement personnel;
funds expended by enforcement personnel; the type of expenditure (CI
payment or purchase of evidence), and all recovered funds.

Official BCI funds may be checked out of the Headquarters by
enforcement personnel for investigative purposes only, and only after
approval has been obtained from the Director or Deputy Director. This
request must be made through usage of Form BI-5, discussed below. (When
time is an important consideration, Special Agents may contact the Director
or Deputy Director for verbal approval. However, in the latter situation,
Form BI-5 must be completed and submitted at once.) Under no circumstances
will money be checked out of the BCI Headquarters without prior approval
by the Director or Deputy Director.

Special Agents will check out only enough cash to cover their
anticipated investigative needs. If the need for official funds ceases or
the amount decreases, the unused portion must be returned to the BCI office
to be placed in the BCI vault with appropriate changes recorded by the
Director, Deputy Director or Assistant Director in charge of the Intelli-
gence Unit.

Special Agents with undercover funds in their possession will, at no
time, use these funds for any reason other than that approved by the
Director or Deputy Director and will be used for the purpose of purchasing
evidence or payment to a confidential informant (C.I.).

A1l such funds will be kept separate from the personal property of
the Special Agents and must be kept Tocked in a file cabinet or other
suitable Tocked facility when not in actual use.
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Transferring official funds from one agent to another will not be
permitted unless an emergency arises when there is not sufficient time
to procure funds from the BCI Office. When funds are transferred, the
agent making the transfer must obtain a receipt from the agent receiving
the funds and submit same to BCI Headquarters with a memorandum of explana-
tion. The Director or Deputy Director must be notified immediately of such
a transfer.

Special Agents are authorized to make payments to confidential
informants of fifty dollars with approval from an Assistant Director only.
A11 other C.I. payments must receive prior approval from either the
Director or Deputy Director. In payments of this type, a Special Agent
must use his judgement in dictating the amount and appropriateness of
payment,

Any time official funds are expended by a Special Agent of this
Bureau, the Director, Deputy Director or Assistant Director must be
notified at once and appropriate receipts, when completed, submitted to
BCI Headquarters immediately.

Official funds will not be given to a C.I. unless there is an
immediate exchange of evidence ("front money") unless prior approval has
been given by the Director, Deputy Director, or an Assistant Director.

Funds will not be given to a confidential informant unless he has
been written up and approved in the following manner:

(A) A report must be submitted on a regular BCI investigative
report form to Headquarters for each proposed confidential
informant. )

(B) The report will include the full name and address of the
informant; any aliases used by this person; a full description,
including his date and pltace of birth; and a full background
investigation concerning him,

(C) The extent of the proposed use of the informant will be
clearly set out in the report. This will include the
length of time the Special Agent anticipates using the
informant.

(D) Each prospective informant will be completely debriefed
regarding his knowledge of the criminal matter being
investigated wjth such information set forth in the report.

(E) Fingerprints on a fingerprint card, signed by the informant,
and a photograph of the individual will be attached to the
report.

'xﬁ
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(F) Before any informant formally becomes affiliated with the
BCI, the controlling agent is to discuss the informant
with his Supervisor. If approval is given, the informant
will be issued a C.I. number which will be used as the
identifying number for the informant in all reports.

(6) In addition to the investigative report, an "informant
card" will be filled out on Form #CP-B10618 6/72. One
card will be filled out in its entirety with the infor-
mant's number., A second card will have the informant
number only and will be retained by the controlling
agent for his record. On the Tine having the type-
written name of the informant, the controlling agent
shall have the confidential informant sign his name.
This signature will be used to compare with future
signatures on receipts signed by the informant. The
controlling agent shall sign his initial in the section
where his name is typewritten as a witness to the infor-
mant's signature, It will also be permissible for those
individuals that are used on a "one time" basis to be
paid by merely filling out the informant card. However,
this should be held to an absolute minimum and on an
emergency basis only.

In every case where undercover funds are expended for the purchase

of evidence, the following instructions shall be followed:

(A) A Tist of the serial numbers of the funds to be used will
be prepared by the Special Agent, in the presence of a
witness, on a separate investigative report form which
will become a permanent part of the investigative report
file., A full and detailed investigative report must be
written in all cases.

(B) Following an arrest, any currency found in the defendant's
possession, if applicable, will be checked against the
serial numbers on the original money list. (Details to
be included in the investigative report.)

(C) A1l funds used to purchase evidence and are subsequently
recovered will be placed in an evidence envelope with a
copy of the pertinent 1ist of serial numbers placed on
the envelope. Such evidence will be held in the safe
until no longer needed as evidence.

(D) 1In cases involving confidential funds furnished by a
Federal grant, permission must be obtained from the
State Planning Agency before the money can be placed
back into the active account., If the grant has expired,
this money will be returned to the SPA.




130

(E) Special Agents of this Bureau will not furnish undercover
funds to a confidential informant for the purpose of making
unsuperyised purchases of evidence. Funds issued to an
informant will be closely supervised by the Special Agent
who furnished him the funds. If the purchase is consummated, it
will be written up as required. If the purchase is not consum-
mated, the informant will immediately return the funds to the
agent,

At all times, unless circumstances prevent, another agent or police
officer shall sign an informant‘s signed receipt for undercover funds as
a witness, This is to be done only at the time the funds are furnished
to the informant.

Any time official funds are provided to an informant, whether for the
purchase of evidence or payment to the jnformant, proper recejpt forms will

be filled out in their entirety, properly signed and sent to BCI Headquarters

at once. At no time will receipts be signed by the informant in advance.
In all cases, the receipt will be filled out entirely before signed by the
informant.

A1l Special Agents 1in possession of official undercover funds are
accountable for such funds and subject to an unannounced audit by the
Director, Deputy Director, Assistant Directors or by any auditor of the
State Auditor's Office.

Misuse of undercover funds, or failure to produce such funds upon
demand as set out in this directive, will be cause for disciplinary action
depending upon the circumstances.

Information concerninga receipt forms are as follows:

(A) Form BI-1. This receipt form is to be used when official
funds are provided to a confidential informant for the
purpose of buying evidence. The signed copy shall be
forwarded to BCI Headquarters and the original placed
in the file. As in all cases of receipts, only the
original will be signed. If the purchase is not made and
the money is subsequently returned to the Special Agent, -
he should at that time write "Funds Returned" across the
face of the receipt and return it to the Supervisor in
charge for filing.

(B) Form RI-2. '"Receipt for Cash." This form is to be used
as a receipt when official funds are given to a confi-
dential informant in payment for services. A1l receipt
requirements will apply to this form. On Form BI-2 is a
blank space after the word "following" in which space a
Special Agent will give the case number, identity of the
subject involved, and a short explanation as to what
services were performed for the payment of money.

b
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(C) Form BI-3. This form will be used by BCI Headquarters to

show any recoveries of undercover funds and is for Head-
quarters use only.

Form BI-4. This form is an accounting sheet for each

agent having undercover funds assigned to him and under his
direct control. An original copy of this form will be sub-
mitted to BCI Headquarters not later than five (5) days
after the first of each month. This report will show

the disposition of all funds for the preceding month. Any
agent having direct control of undercover funds should
retain a copy of this form for his personal file.

Form BI-5. "Request for Undercover Funds." This form has

three separate areas as follows:

I. Request for Undercover Funds. In this section the
Special Agent will fil1l in the necessary blanks,
indicating the name of the agent requesting funds,
the amouiit requested and the purpose for which the
funds are requested. In this section is a space
for signature and date to be filled out by the
agent prior to submission to the Director or Deputy
Director.

IT. Action on Request. In this section the Director or

Deputy Director will approve or disapprove the request,
sign and date the action. Also in this section is a
space to be filled out by the individual who actually
takes the money from the safe and provides it to the
requesting agent.

—t
.

Receipt for Undercover Funds. When the request for
undercover funds is approved and the funds are sent
or given to the requesting agent, this section will
be completed and signed by him, showing receipt of
the requested funds.

The Director of the BCI, or his designee, shall be responsible for
maintaining the file on confidential informants in a secure place at
BCI Headquarters. Each informant shall have a file containing all the
data required (fingerprint cards, reports, photographs, informant card).
In addition, the informant file should have a summary maintained on the
activities of the informant.

The Director, or his designee, shall be responsible for comparing the
signed signature of an alleged informant for the receipt of money with the
known signed signature on the fingerprint card and/cr the informant card.
This shall be done upon the obtaining of the receipt by BCI Headquarters
from the controlling agent. This comparison is for the purpose of verifying
the signature of the alleged informant.
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It shall be the responsibility of the Director, or his designee, to
prepare a quarterly report for the Commissioner of Public Safety giving a
summary of each undercover fund transaction. This report will contain the
name used by the informant, the control agent, the nature of the case and

what information was received. Any valuation of the information should also
be reported.

. Each Special Agen; usjng undercover funds shall give a detailed account
o’ the entire transac@1on in his investigative report. This account shall
set forth the manner in which the information was received, the reliability

of the informant and the value of the information upon the completion of the
transaction,
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EXHIBIT B-3

PROPOSED "COMMON FACTORS" FORM
FOR FOLLOW-UP BURGLARY INVESTIGATION

PLEASE FILL OUT PROMPTLY AND RETURN TO YOUR POLICE DEPARTMENT
(May either be left with victim or brought to victim by investigator
assigned the case, who can interview victim from this form.)

This 1ist is to determine if there is a common factor as to why your home
has been burglarized in comparison with the 1lists furnished by other bur-
glary victims in (name of jurisdiction or surrounding area). Your

responses do not infer suspicion or guilt to any of the companies or

persons named by you but may provide pertinent information to the investi-
gating officer and may lead to those responsible and/or the recovery of your
valuables. Your cooperation is sincerely appreciated in filling out this
form, ‘

UNDERLINE THE CORRECT HEADING AND GIVE THE NAME OF PERSON ON FIRM WHO DID
THE WORK OR PERFORMED THE SERVICE FOR YOU.

1.  HOME IMPROVEMENT OR CONSTRUCTION

Air conditioning, heating, humidifying

Fire, burglar alarm

Concrete, masonary, tuckpointing

Paneling, drywall, siding

Excavation, foundation, pool

Painting, plastering, wallpapering

Paving, driveway work or sealing, garage door devices

Roofing, guttering

Carpentry, millwork, flooring, carpet laying

Electrical, plumbing

Other:

2.  SERVICES

Interior decorating

Tree, nursery, landscape, lawn maintenance

Moving, storing, hauling

Travel: agency, club, airline, bus, train, boat

Repair: appliance, TV, implement sharpening | g v =

Cleaning: carpet, upholstery, drapes

Party catering, rental, supply

Locksmith, keys made

Pest control, exterminating service

Delivery: air freight, postal service

Local: grocery, milk, drycleaner, diaper service, freezer food

Car: repairs, leasing, service

Pets: kennel, grooming, boarding, hospital care, boarding stable -

Other:




10.

1.

12.

13.

14,
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DOMESTIC HELP

Maid, butler, chauffeur
Gardener, nurse, babysitter, cook
Employment service, maid service
Limousine, house cleaning

SOLICITATION BY PHONE OR AT DOOR

Fire wood, vacuum sales or repair
Real estate development, home repairs, book sales

Religious group, snow removal, school benefits

PUBLICITY ABOUT YOU OR YOUR FAMILY

Recent articles, publication
Marriage, death
Loss of purse, billfoid, papers, keys

CONTENTS AND PERSONAL PROPERTY

Appraised, evaluated
Reevaluated, photographed
Videotaped

Restored, repaired, refinished, engraved

What company writes your personal articles insurance floater?

Do you go to auctions, flea markets, antique shops? Please name.

Have_you givgn your name to any of the above for a door prize, special
drawing, register, purchase, admittance?

Have you congu]ted with any auction service, estate liquidaters, or
shop concerning the disposal or purchase of your property either in
whole or part?

Have you bought_or sold a piece of jewelry to or from any firm or
individual dealing in antique jewelry or estate pieces?

When you go antiqujng, do you ask for pieces which you might be collecting
(clocks, bronze, miniatures, silver boxes, etc.)?

Do you subscribe to any antique trade journals, newspapers, or publications?

Did you use I-dent?
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EXHIBIT B-4
SAMPLE ADMINISTRATIVE ORDER

SUBJECT: Electronic Interception of Communications

I.

IT.

III.

BACKGROUND: The (name of agency) must ensure that all employees are

cognizant of and operate within the provisions of applicable state
and federal statutes when conducting criminal investigations that
involve the interception of wire or oral communications. Extreme
care must be taken so that lawfully authorized interceptions which do
not require a court order are conducted in accordance with the pre-
requisites enumerated in (appropriate state statute citation). This
order addresses only those actions that require authorization of a
court order. ’

POLICY:

A. The Department has an obligation to safeguard the personal privacy
of innocent persons from unwarranted invasion. When none of the
parties to a communication have consented to the action, inter-
ception of wire or oral communications should be allowed only
when authorized by a court of competent jurisdiction and should
remain under the control and supervision of the court. The court
will be assured that the interception is justified and in accordance
with state and federal statutes and that information obtained will
not be misued. Requests for authorization must be limited to
certain major offenses and specific categories of crimes as out-
Tined in (appropriate state statute) and Title III, Omnibus Crime
Control and Safe Streets Act of 1968.

B. Definitions (excepted from state statute):

1. "Wire communication" (definition from statute given)

2. "Oral communication" (definition from statute given)

3. "Intercept" (definition from statute given)

4. "Electronic, mechanical, or other device" (definition given)

5. "Investigative or Taw enforcement officer® (definition given)

6. "Judge of competent jurisdiction" (definition given)
PROCEDURE: Prior to the actual implementation of an intercept operation,
departmental employees shall review (appropriate state statutes) and
ensure that they understand thoroughly the legality of, procedures for
and prohibitions against the interception of wire or oral communications.

The following minimum requirements shall apply:

(What should follow is a concise but thorough recitation of the procedures
an officer must follow, including who must approve an application at

various stages; in the agency when and where legal approval is given; and
how and by whom the order is to be executed. )
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EXHIBIT B-5
IV.  GENERAL: (This portion of the administrative order reiterates rules : :
regarding the responsibility of the lead investigator. It also : MODEL FOR ADMINISTRATIVE ORDER
summarizes the required disposition of the tapes issuing pursuant :
to an order to intercept.) . SUBJECT: RULES FOR SEARCH WARRANT EXECUTION
V. CROSS REFERENCE: (Appropriate state statute citation), and Title ; .
ITI (Wiretapping and Electronic Surveillance); Omnibus Crime . The following rules govern the conduct of Taw enforcement officers in
Control and Safe Streets Act of 1968 (P.L. 90 - 351). ; serving warrants and in searching under authority of warrant.
VI.  REVOCATION: None : L. Aim to meet statutory and constitutional standards relating to
i such matters as time Timitation of a warrant, night time execution,
VII. EFFECTIVE DATE: Upon pubTication : no-knock entry, scope of a warrant search, return of warrant,

discovery of items not listed in a warrant, searching or restricting
persons on the premises, maintaining custody of any items seized
(Taws of each jurisdiction should be consulted to see what is
seizeable). :

Definjtions:

Evidence Collector: A member of the search team designated by the

. Tead investigator to take possession of, package, seal and mark
Name and Signature of Agency Head all items seized at the search site.

Lead Investigator: The search team member most knowledgeable about
the case, and most responsible for the investigation. Often he is
the affiant who requested the search warrant. He will be in charge
of the execution of the warrant unless a higher-ranking officer

is present and takes charge himself.

Search Site: The place to be searched, as described in the search
warrant.

Search Team: Those persons-officers and supporting civilian per-
sonnel taking part in the execution of a particular search warrant.
If the warrant is directed to a particular person or police agency,
the named person or an officer of the named agency must be a member
of the search team.

Seizable Items: Contraband, loot, anything used in committing a
crime, or other evidence of crime.

Search team shall include at all times at least one uniformed officer.
Execute warrant as soon as is practical. Delay in executing may
result in probable cause evaporating and search being invalidated;
increases chance of tip off to persoms occupying search site.

Circumstances that may, however, necessitate delay in serving warrant.
(Summary 1ist of thos operable in jurisdiction.)

II. Conduct immediatiey prior to entry. Precautions taken before execution
of warrant may lessen danger to police officers and alleviate needless
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friction and controversy between search team and those persons

occupying search site.

A.

Assuring that sea~ch site is correct

Lead investigator shall take every reasonable precaution

to make certain that premises listed in the warrant are in
fact, the premises sought to be searched, and that the premises
about to be entered are in fact, the premises Tisted on the
warrant.

If lead investigator is not certain that premises are, in

fact those Tisted in the warrant and those sought to be searched,
or if he concludes that the reason for the search no longer
exists no entry shall be made.

Recording
Search team shall record entire execution of search warrant;

beginning with statement of the time, dispatcher may be
used, approaching the site, and continuing until search team
has left the search site. : Iv.

Search team positions
1. Likely exists from premises.
2. Uniformed officer should be most visible.

3. Search team members clad in manner not conventional 7 v.
for law enforcement officers should be least visible :
and last to enter the search site. _ VI.

Announcement of Authority and Purpose

Lead investigator or uniformed officer shall notify persons
inside search site of their presence, and in every case
announce, in voice Toud enough to be heard inside, that he is
a police officer and has a warrant to search the premises

and that he demands admission to the premises at once.

Exception to general rule: (insert local rules on no knock).

Delay following announcement

T. If the warrant Tists readily disposable items: (insert
local rules on required delay).
2. Items sought are not readily disposable:

rules on required delay).

(insert local

Entry should be made as courteously and non-destructively as

is practical. Firearms should not be exhibited by search

team unless lead investigator or other supervisor is reasonably
sure the team is endangered.

The following are rules: z I11.
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Conducting the search

A. Search progression
After search is secured, search shall take place in an orderly
progression. Lead investigator will explain to the
occupants, purpose of the serch and notify them that the search
has been authorized by a judge. Formal interrogation o7 any
occupant suspected of a crime should be preceded by a full
admonition of Miranda warnings.

B. Scope of search
Area of search is limited by the description of the premises
in the warrant. The scope of the search within the area is
Timited by the type of item(s) listed in the warrant.
EXAMPLE: (Give specific example.)

C. Discovery of unspecified seizable items (insert local rule).

Termination of search

When all items Tisted in the warrant have been found or when it
reasonably appears that the items are not on the premises, the
search shall terminate.

Obtaining additional warrants (summarize local rules).

Maintaining a complete record of the important features of a

search must be made, including time and place the warrant was obtained,
time execution began, all circumstances of entry to search site, and
the identities of persons on the search team and those occupying

search site.
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APPENDIX C

AN INVESTIGATOR'S LEGAL GUIDE

This Guide is a brief review of the common Tegal tools and legal problems
1ikely to be used by and to confront the anti-fencing investigator. 1In
addition, a prospective look is taken at some alternative statutes that may
be of value in anti-fencing enforcement. This appendix is only meant to pro-
vide a general overview and to serve as a guide to investigators. It does not
purport to precisely reflect current holdings in every jurisdiction. On
particular issues, then, the investigator is strongly advised to consult with
his local prosecutor, or agency legal advisor, for more detailed information
and instruction --- which will be more authoritative within his jurisdiction.

I. ELEMENTS. INFERENCES, AND PRESUMPTIONS IN
RECEIVING STOLEN PROPERTY STATUTES

The general statutory pattern of the offense of receiving stolen property
requires four elements: (1) the property must be "received"; (2) the property
must have been stolen and must retain its character of stolen property at the
time it is received; (3) the property must be received with "knowledge" of its
stolen character; (4) the property must be received with wrongful intent.

A. THE ELEMENT OF “RECEIVING”

The typical criminal receiver takes stolen property and pays the thief
for that property. In this way the fence purports to buy the goods from the
thief. This type of receiving, however, is not necessary for conviction of
the offense. It is sufficient, insofar as the element of receiving is
concerned, if the goods are left with the criminal receiver for a temporary
purpose, either with or without consideration. In fact, it is not even
necessary for the fence to touch the goods with his own hands. If the stolen
goods are delivered into his control, this is enough. Thus, possession may
be taken for him by his agent acting under his direction. Alternatively, the fence
may direct the thief to deposit the goods at a certain place for him (a "drop")
and then Tead an innocent third party purchaser to that place, or have the goods
sent to the inncoent third party, and thus complete a sale without himself ever
having touched or seen the stolen goods.

Some statutes make it s separate crime to possess the stolen property.
However, there is Tittle if any difference between "receiving" stolen property
and "possessing" stolen property since nearly all courts define "receiving"
in terms of possession of or control over the stolen property. In this
regard, what is especially important is whether a law enforcement officer's
particular state has accepted or rejected the doctrine of constructive possession.
One is in constructive possession of property when he can exercise control over
it even though it is not within his actual manual possession. Nearly all courts
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accept the doctrine of constructive possession, but where constructive
possession is not recognized, the burden on law enforcement in the area of
fencing can be substantially increased.

Some statutes dealing with receiving stolen property provide punishment
for one who "buys or receives" stolen property with knowledge of its stolen
character. Although one may receive stolen property without buying it, it
is hard to think of a situation in which one who buys stolen property does
not receive it, by exercising control over it if not by actually taking
possession of it. Given this analysis, the word "buys" would appear to add
nothing to the receiver's liability.

An occasional statute will include a clause expressly covering the
concealment or withholding of stolen property with knowledge of its stolen
character. This wording subjects the "innocent" receiver to Tiability if upon
later learning the truth about the property, he conceals or hides it from its
owner or otherwise refuses to surrender it.! ,

]

B, THE “STOLEN CHARACTER OF THE PROPERTY

An essential element in the crime of receiving stolen property is that the
property must have been stolen. One simply does not commit the crime of
receiving stolen property by receiving what he thinks or believes to be stolen
property, if in fact it has not been stolen. This requires that two key
questions be asked: (1) What is stolen property? and (2) When does property
which has been stolen Tose its character as such?

1. What Property Is "Stolen"?

Statutes punishing the receipt of "stolen" property, knowing it to be
stolen, clearly cover property obtained through larceny. The word "steal" is
usually taken to mean "obtained by larceny." Similarly, since robbery is simply
an aggravated form of larceny, the crime of receiving stolen property also
encompasses property obtained by robbery. Also, where the purpose of a burglary
was larceny, property obtained in a burglary is "stolen" for purposes of criminal
receiving statutes. A more difficult question concerns whether property
obtained through embezzlement or false pretenses is "stolen" for purposes of
criminal receiving statutes. Under the narrowest construction of the word
"stolen," property obtained by embezzlement or false pretenses is not considered
"stolen" for purposes of the criminal receiving statute. In most states, however,
property obtained through any form of theft is covered by the criminal receiving
statute. This is done either through judicial construction of the word "stolen"
to include the three principle forms of theft --- embezzlement, false pretenses,
and larceny; or as is done in nearly all new criminal codes, by consolidating
all theft offenses into one statute, thus eliminating the fine technical dis-
tinctions between embezzlement, larceny, and false pretenses.

_ 1In some states, businesspersons 1ike pawnbrokers, who receive goods in good
faith and offer a consideration, must be compensated before the goods are
surrendered.
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2. Property Taken by Minors

One issue raised periodically is the question of whether one can be guilty
of criminal receiving by receiving property which has been "stolen" by a juvenile.
This is important since many burglaries in large metropolitan jurisdictions
are believed to be perpetrated by juveniles. The general approach has been to
attach Tiability to the criminal receiver who, knowing of the child's theft-1ike
conduct in acquiring the property, nevertheless receives it from the child. In
this situation, the property taken by the youth for purposes of the criminal
receiving statute is held to be "stolen." However, if the child is of such
tender years so as not to be legally responsible for his acts, for example, if
the property is taken by a person under the age of seven years (an "infant"), then
some courts have held that the property is not "stolen" and therefore the criminal
receiver has a defense to a charge of criminal receiving.

3. When and How Does Stolen Property Lose Its Stolen Character?

An issue related to what constitutes stolen property is the issue of when
property which has clearly been stolen loses its character as such. The fact
that property has been stolen does not forever remove it from the channels of
legitimate commerce. Once the property has been restored to its rightful owner,
it ceases to be "stolen" property. Because of this, all courts hold that if
stolen property is once restored to the owner, or recovered on behalf of the
owner, (by a police officer, for example) and then is returned to the thief with
instructions to make the intended disposition to the fence, no Tiability for the
crime of receiving stolen property will attach, regardless of the recejver's
blameworthy intent. Such a fence might think the property he was receiving was
stolen, but the fact that it was not bars his conviction for the crime of
receiving stolen property.

4. The "Attempt" to Receive Stolen Property

The fact that property received by a fence has lost its stolen character
does not necessarily mean that the fence is insulated from prosecution for all
time. By receiving what he believes to be stolen property, a fence may be guilty
of the crime of attempting to receive stolen property. The crucial issue here
is whether or not the loss of the stolen character of the goods he receives bars
his conviction for attempt under the doctrine of legal impossibility. Legal
impossibility is commonly defined as the case in which the defendant did every-
thing which he intended to do but, in spite of his intent, did not commit the
completed crime. Factual impossibility, on the other hand, is a situation in which
the defendant is unable to accomplish what he intends because of some fact unknown
to him.

A11 courts agree that factual impossibility is no defense in a prosecution
for an attempt to commit a crime. If what the defendant intended to accomplish
is proscribed by the criminal law, the fact that he is unable to bring about his
desired result because of some circumstances unknown to him when he is engaged
in the attempt will not protect him from conviction.
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.~ traditional view in receiving cases was to apply the doctrine of Tega’
jmpot- - > ity to the crime of attempting to receive stolen property. Generally
this . no longer true. The doctrine has been rejected by the Model Penal Code and
by nearly all states which have recodified their criminal law in the past decade.
Thus, the modern view is that impossibility is not a defense to crime in cases
where the defendant's actual intent, not Timited by true facts unknown to.h1m, is
to do an act or bring about a result proscribed by the criminal law. Juris-
dictions accepting the modern view will not bar a conviction for the attempt
to receive stolen property under the impossibility doctrine.

op PROOF OF ‘¥NOWLEDGE"” IN RECEIVING CASES

The third element in the general statutory pattern of the crime of receiving
stolen property is that the property must be received by the fence with "knowledge"
of its stolen character. The typical statute provides that one is guilty of
the crime of receiving stolen property only if the property was received with

"knowledge" that it has been stolen. Literally, the word "knowing" imports something

pretty close to 100% certainty, but such a level of certainty about the sFo1eq y
character of the property is not required for conviction. WOP@S‘SUCh as "believing
or "suspecting" have also been used to adjudge the krowledgeability of the
receiver's conduct.

Most courts hold that in order for criminal liability to attach, the fence
must "believe" that the property he takes possession of is stolen. There are some
courts, however, that have subjected fences to criminal 1iability for someth1ng
Jess than belief. Some courts have held that the requirement of "knowlege" is
met if the defendant's suspicions were aroused but he refused to investigate
the true character of the goods for fear that he would discover their stolen
character.

The I11inois Supreme Court, for example, in one case, People v. Rife,
stated:

"Knowledge that property was stolen is seldom susceptible of direct
proof, but may be inferred from all of the surrounding facts and cir-
cumstances . . . circumstances which will induce a belief in the mind

of a reasonable person the property has been stolen are sufficient proof
of such guilty knowledge . . . the knowledge need not be that.actua1
or positive knowledge which one acquires from personal observation of
the fact, but it is sufficient if the circumstances accompanying the
transaction be such as to make the accused believe the goods had been
stolen." (Emphasis added.)

It shoqjd,be noted that a showing of negligence which results 1n‘a.defendant
not realizing that the property is stolen will not be sufficient for conviction.
Similarly. a mere suspicion, not rising to the dignity of a belief, will not be
enough for a conviction. The relevant questions are (1) Did the defendant know
the yoods were stolen? (2) Did the defendant believe the goods were stolen?

(3) Or were his suspicions aroused but he nevertheless refused to investigate for
fear his suspicions would be confirmed?
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1. Inferences of "Knowledge"

In nearly all fencing cases, there will be no direct testimony of the
receiver's actual belief. As a result, proof of knowledge must be inferred from
the circumstances surrounding his receipt of the stolen property. A fence's
exclusive possession of recently stolen property, if unexplained or if falsely
explained, justifies the inference that he received it with the requisite
knowledge. Most jurisdictions hold t6 this view, but because some do not, law
enforcement agencies are advised to consult with the Tocal prosecuting attorney
to determine whether their jurisdiction is one of the exceptions.

Even if this presumption does not apply in a particular jurisdiction, several
other circumstances are available from which a jury can infer guilty knowledge.
Again, quoting from the I11inois Supreme Court:

Knowledge that property is stolen is seldom susceptible of direct
proof, but may be inferred from all the surrounding facts and cir-
cumstances . . . . This knowledge of the accused is the central
element of the o-fense and must be found by the jury as a fact. In
determining whether the fact existed, the jury will be justified in
presuming the accused acted rationally and that whatever would convey
knowledge or induce belief in the mind of a reasonable person, would
in the absence of countervailing evidence, be sufficient to apprise
EiT of that fact, or induce in his mird the 1ike impression and
elief.

Accordingly, the circumstance that the buyer paid an unreasonably low price
for the goods, that the seller was irresponsible (e.g., he had a reputation as
a thief or burglar), that the transaction between the buyer and seller was
secret, all point toward the buyer's guilty knowledge of the property's stolen
character. Furthermore, the fact that the fence knowingly received other stolen
property from the same thief, or even from another thief, at about the same time
as the receipt of the stolen property in question can be introduced as evidence
that the fence had guilty knowledge that the property in question was stolen.

o PROOF OF CRIMINAL INTENT

More than one court has said, "Whatever the law may be in that respect
elsewhere, intent is not, by our statute, a.necessary fact to be averred or proved
in a case involving the crime of receiving stolen property." This statement is
true, but it is often misinterpreted. The intent to steal or the intent to deprive
the owner permanently of his property is not a requirement generally spelled out in

states,.defining the offense of receiving stolen property. However, the intent to

permanently deprive the owner of his property is implicit in the statute. Were this
not the case, the police officer, who apprehends a thief in possession of stolen
property and who takes the property from him in order to return the property to its
rightful owner, technically would be guilty of the crime of receiving stolen
property. Similarly, if one receives stolen property with the knowledge of its
stolen character but with the good intent of restoring it to its rightful owner,

the crime of receiving stolen property is not committed. Some sort of blame-
worthy intent, in addition to the guilty knowledge, is required for conviction.

This is simply to say that the receiver must be culpable. '
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As in related property offenses, the necessary blameworthy intent in the
crime of criminal receiving is an intent to permanently deprive the owner of
his property. Usually the fence's purpose will be to deprive the rightful
owner of his property for the fence's own benefit. A receiver is equally
guilty of the offense if his purpose is to deprive the owner for the benefit
of someone else, for example, by hiding the stolen property for the thief.
Similarly, one may be guilty of criminal receiving even though the receipt was
for no personal benefit of the receiver but simply to destroy and therefore
permanently deprive the rightful owner of his property. One who receives
stolen property with the intent to restore it unconditionally to its rightful
owner does not commit the crime of receiving stolen property. However, as in the
case of other theft offenses, where the receiver's intention is to restore it
only for a reward, it does constitute a necessary blameworthy intent to deprive
the owner of his property.

E. DEFENSES TO CRIMINAL RECEIVING CHARGES

The general principles of defense to crime which are applicable to other
offenses apply equally to the crime of receiving stolen property. However, there
are three defenses to crime which are particularly relevant to the offense of
receiving stolen property. Given the character of most fencing investigations,
entrapment is a defense which will often be raised at a trial on the merits. A
fairly extensive discussion of the defense of entrapment and related issues 1is
presented in a succeeding section, at p.157 . Second, one who receives stolen
property under a honafide claim of right, for example, where the receiver
honestly believes the property to have been abandoned, cannot be guilty of the
crime because he does not have "knowledge" that the property is stolen.

Finally, one who honestly though mistakenly, because of a mistake of fact, be-
Tieves the property is not stolen cannot be convicted of receiving stolen property
because he too Tacks the requisite "knowledge."

II. HINDERING APPREHENSION OR PROSECUTION: ANOTHER
STATUTORY TOOL FOR THE ANTI-FENCING
INVESTIGATOR

Section 242.3 of the Model Penal Code says in part:

If a person commits an offense with the purpose to hinder the appre-
hension, prosecution, conviction or punishment of another for

crime when he *** (C) conceals or destroys evidence of the crime,

or tampers with a witness, informant, document, or other source of
information, regardless of its admissibility in evidence; or ***

(E) volunteers false information to a law enforcement officer.

Comparable provisions have been enacted into law by a number of states. Nearly
every state that has undergone a recodification of its criminal law since
pubTlication of the Model Penal Code has adopted a Erovision similar to the

one quoted above as part of its new criminal code.2 Different jurisdictions

2See, for example, Oregon revised statutes, Section 162.325, New York revised
penal law, Sections 205.50, 205.55, and 205.60, Michigan revised criminal code,

Section 4635, and the revised code of Washington, Section 9A.76.050.
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may title this crime differently, e.g., the State of Oregon titles the crime
"Hindering Prosecution," while the State of Washington titles the crime
"Rendering Criminal Assistance." However, basically the same behavior is
proscribed.

The common Taw and most of the current Tegislation building on the common
law rest on the notion that the person who helps an offender avoid justice
becomes in some sense an accomplice to the original crime. In this sense the
theory of criminal liability is similar to that of obstruction of justjce, i.e.,
the person who destroys or hides evidence to aid another (or oneself) is
wrongfully interfering with investigative or judicial government processes.

The crime of hindering apprehension and prosecution is relevant to anti-
fencing operations for two reasons. To begin with, the hinderi@g statute
provides an additional basis of 1iability for the criminal receiver. _whengver
the crime of receiving stolen property is established, the crime of hindering
apprehension or prosecution is also proven, that is, the fence can be shown '
to have hindered the apprehension, prosecution, etc. of the thief(ves) supplying
him with stolen goods. The criminal receiver can, therefore, be prosecuted
conjunctively under the typical criminal receiving statute and the hindering
statute, thereby adding to the potential punishment he receives.

Second, the crime of hindering apprehension or prosecution can serve as an

alternative theory of Tliability for the criminal receiver where there is

insufficient evidence to prove the crime of “receiving stolen property itself.
For example, the residential fencing outlet handling boosted (shoplifted)
merchandise is often a familiar part of a local fencing problem. In these
situations, however, the crime of criminal receiving is extremely difficu1p

to prove because boosted merchandise cannot ordinarily be traced to a particular
theft or act of thefts and there generally are no crime reports recording @he
loss of such merchandise. The usual response of law enforcement is to.avo1d.
cases involving shoplifted goods. Indeed, a cardinal rule of many anti-fencing
details is: "Avoid boosted property."

The attractiveness of hindering statutes lies primarily in their po@entia]
for dealing successfully with the boosted property marke?p]ace. Proceeding .
against a fence under the hindering theory does not require that the property in
his possession be shown to be stolen, but rather that there be probable cause to
believe that it is "evidence of a crime." Thus, so Tong as the merchandise in
a fence's possession can be associated generally with theft activity, probable
cause to seize "evidence of a crime" may be established.

Thus, hindering apprehension or prosecution statutes are potentially valuable
to the anti-fencing investigator in two areas.

(1) as an additional basis of 1iability for the criminal receiver; and

(2) as an alternative basis of Tliability where property not easily traced
or identified as stolen is involved. :
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As a general proposition, law enforcement officers having such statutes in their
jurisdiction weuld be well advised to consider proceeding against a fencing
operation under both a criminal receiving statute and a hindering statute.

Proof of criminal receiving will necessarily constitute proof of hindering,

but the converse is not necessarily true. In a few limited situations, hindering
may be proven while criminal receiving may not be.

Perhaps the true potential of a hindering statute can be best understood
and appreciated by an example of its application in an actual case. Exhibit
C-I below presents a search warrant prepared under the hindering theory of
criminal receiving. This warrant has actually been used and jts use upheld, resulting
in a successful felony prosecution of the fence involved.3

EXHIBIT C-I

MODEL SEARCH WARRANT DRAWN UNDER THE HINDERING
PROSECUTION AND APPREHENSION THEORY

I, , being first duly sworn on oath,
depose and say that I am a Police Detective assigned to the Fence
Detail of the (name of police agency). It is my duty as a member
of the Fence Detail to conduct investigations into the activities
of people who obtain stolen property sand suppress by any act of
concealment, alteration or destruction stolen property which is
physical evidence which might aid in the discovery orx apprehension
of such persons who deprive the rlghtful owner of such property.
Said people committing a felony with the intent " to assist the thief
by securing or protectlng the proceeds of the felony crime involved
which the fence has secured by means of buying, selling or trading
stolen property. (Emphasis added.)

b

I am currently investigating a series of larcenies from department
stores within the (name of city, county, state). The thefts have
occurred by means of people concealing clothing within their outer
garments and leaving the department stores with the stolen property.
During the past nine months I have recovered in excess of (monetary
figure) in stolen clothing which had been boosted from department
stores within the Metropolitan Area of (name of city).

During the course of my investigations I have been in contact with
(name of individual), who is Director of Security in charge of control
with the firm of which is located in (name of city,
county, and state). Mr. informed me that (name of firm)
lost close to one million dollars worth of merchandise in the past
year by means of shoplifting and there are no police reports as they

3Blank spaces represent deletions of names of persons and places so that neither
the individual nor jurisdiction involved can be identified.
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cannot detect the losses unless the thief is apprehended and due
to the nature of the crime, the theft goes undetected until
inventory. Mr. furhter informs me that even though
the property is stolen, the property can be identified by label
and the fact that most stolen property which is boosted by shop-
lifters is usually unaltered and even though the tags have been
removed the property can still be identified by (name of firm)
personnel.

I have been in contact with a confidential, reliable informant
who informed me within the past 24 hours that he (the confidential,
reliable informant) had been within a house which is located at
(street address) within the past 72 hours, at which time the

confidential, reliable informant observed large amounts of stolen
clothing from (name of firm above). The confidential, reliable
informant further states that the clothing is in new condition

and has some of the labels and price tags removed and is stored

in closets on the upstairs floor. The clothing is of such a nature
that it would be uncommon to an ordinary household in the fact

the occupants could not afford the merchandise as observed by the
confidential, reliable informant, on their monthly earnings.

I have also been informed by the confidential, reliable
informant that the occupants in the house are known as: (list
occupants).

It has further been determined by a check of the (local
criminal records system) that (indicate result of records check

on occupants listed above).

I know from my experience as a Police Detective that clothing
as observed by the confidential, reliable informant is brought to
a location for storage before sale by people involved in narcotics
and larceny crimes. I further know that people who deal in stolen
property will take a particular liking to certain items and will
convert the property to their own use. I also know from my
experience as a Police Officer that the property described below
is of a nature not common to an ordinary household when it consists
of large quantities of men's clothing consisting of: leather
coats, slacks, suits, sport coats, shirts, underwear, socks,

3/4 length coats and ladies pantsuits, dresses, shirts, blouses,
underwear, stockings, jackets, coats, and sweaters. All clothing
as observed by the  confidential, reliable informant had either
tickets removed or still had the plastic holder on the garments
which is usual with professional boosters. I further know that
the clothing as described is a normal manner for boosters,
prostitutes and addicts to store stolen property. I further know
that people who steal property for a living do not steal said
property on a one time basis.
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I believe the confidential, reliable informant's information
to be reliable for the following :easons: (Paragraphs establishing
informant's reliability and credibility of his information.)

Due to the fact of so many people occupying one residence I
ask the court for Dominion of Control so that during the service of
the search warrant for evidence that I be allowed to seize such items
as drivers licenses, rent receipts, public utility bills, welfare
receipts and other items proving Dominion of Control which are
relevant to the identity of the possessor of the evidence or other
items criminally possessed and are therefore seized as an item of
evidence;

I have probable cause to believe the occupants of (street
address) are committing the felony crime of Hindering Prosecution
under (cite statute) by intending to suppress by any act of
concealment, alteration or destruction, physical evidence and
are thereby protecting the proceeds of the crime of larceny.
(Emphasis added.) _~ .
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Based upon the above information I believe the above described
property and evidence is secreted on the premises located at
(street, c¢ity, county, state address) as above described and I pray
the above entitled Court to issue a search warrant authorizing
a search of the premises described above for the above described
property and evidence and if any of them are found, authorizing
seizure of same.

AFFIANT

Subscribed and sworn to before me this day of , 1975,

JUDGE

Several points in the exhibit are important to emphasize, since they contribute
to the utility and legal validity of the warrant. At section A, for example,
the underlined phrases show the manner in which the fence's crime is defined
in terms of the hindering theory of culpability. At Section B, the fact that the
affiant will not be able to indicate property stolen in specific theft cases is
handled as a "plus" rather than as a "minus" to be explained. In effect, it
helps to establish the seriousness of the fence's conduct.

At Section C, the reason why the stolen goods (here clothing) -- though
not identifiable with specific complaints -- should be considered suspicious
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and evidentiary is explained. At Section D, the expertise of the anti-fencing
detail investigator is established -- at length. This is important since it
adds credence to the reasonableness of the inferences he (as affiant) is
drawing. Finally, at Section E, the probable cause to believe that the felony
of hindering has been and is occurring is linked to the subject's intent of
suppressing and protecting the proceeds of the crime of larceny. The affiant
asks to move forward on this probable cause, seizing the property under the
fence's control as evidence of hindering.

As noted above, this exhibit is excerpted from an actual warrant approved
and upheld on appeal in one jurisdiction. The statutory tool of hindering
prosecution and apprehension is available in other jurisdictions, but has not
been used to any noticeable extent. Its ultimate effectiveness as a significant
Tegal weapon in anti-fencing investigation and prosecution remains to be
tested. Its potential, however, should not be ignored as an anti-fencing
effort pursues its operational objectives. .

ITI. OTHER POSSIBLE STATUTORY TOOLS FOR
ANTI-FENCING ENFORCEMENT

Ay OBSTRUCTING., HINDERING OR INTERFERING WITH A POLICE OFFICER

Many states, and particularly local jurisdictions, have statutes or
ordinances which make it a crime, usually a misdemeanor, to obstruct, hinder,
or otherwise interfer with a police officer in the performance of his duties.
Similarly, it is a crime in many states and local jurisdictions for a person,
upon demand of a police officer, to fail reasonably to aid in the apprehension
of an individual or in the prevention of the commission of a crime. These
statutes are more familiar to the investigator than the hindering prosecution
or apprehansion laws discussed above. They also are 1ikely to carry lighter
penalties than the crime of hindering prosecution.

There is some reason to believe that obstruction, hindering or interference
ordinances may be of some use against fencing operations, particularly those
which make it a crime for a person to "hinder" a law enforcement officer in the
performance of his duties (for example, the investigation of a crime). The
difficulty, however, with these statutes is that each of them in the main
requires proof of some affirmative act by the defendant before criminal 1iability
will attach. To constitute an obstruction of hinderance of justice, the act
or failure to act must be one which is forbidden or commanded by law, and not
a mere failure to cooperate with an officer. For example, the failure of one
to open his door upon demand by a law enforcement officer is not obstructing
or delaying, even though the officer is armed with a search warrant. Similarly,
in the fencing area, the failure to cooperate with an investigation by providing
serial numbers or other identifying information about property whicn the
investigating officer believes to be stolen will most T1ikely not be construed
as obstructing or hindering. Of course, the failure to cooperate can constitute
circumstances from which a jury might conclude beyond a reasonable doubt that
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the defendant had guilty "knowledge" regarding the stolen character of the
property in question.

B. ACCESSORY AFTER THE FACT

There are three basic requirements which must be met in order to prove
one an accessory after the fact. First, there must have been a completed
felony; since receiving stolen property is a felony, this requirement can
usually be met. However, one is not guilty as an accessory after the fact if
he believed that the person he was assisting committed a felony, but the belief
was in error. The felony must have been committed, though it is not necessary
that the felon had already been charged with that crime. The second requirement
is that the person giving aid have knowledge of the perpetration of the felony
by the one to whom he gives assistance. "Knowledge" in this context means
no more than guilty knowledge under the typical receiving stolen property
statute. Finally, the aid must be given to the felon personally for the purpose
of assisting that individual in escapting apprehension, conviction or
punishment. One does not become an accessory after thg fact, then, simply
by receiving and concealing what are known to be stolen goods. The actual
application of this statute to particular situations will often be quite diffi-
cult, but it is one prosecutive option which can be considered in obtaining
cooperation from witnesses, etc. The prosecutor or police legal adviser will
be able to advise further.

IV. LEGAL CONSIDERATIONS IN THE USE OF INFORMANTS

The informant is an important element in any anti-fencing strategy. Be-
cause of the covert nature of many fencing operations, investigators must have
access to the information and observations of those who are "insiders" to the
operation whether they be criminal informants or undercover officers. In some
sjtuations, the informant may be a business associate, employee or client of
the fence. The successful anti-fencing unit is distinguished from other units
by its ability to develop and maintain a wide range of reliable information
sources.

The use of informants carries with it, however, some important Tegal
issues, affecting the investigative process. The following discussion is
a brief overview of general legal principles regarding the use of the informant
in establishing probable cause for arrest and search. Because this is an
area continuously litigated in federal and state appellate courts, no hard and

fast rules can be laid down. Indeed, what appears to be minor fact or situational

variations can make extraordinarily significant differences in court rulints.
This should be kept in mind; and this section should only be considered to give
general guidelines.
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A. INFORMANTS AND THE “AGUILAR" TEST

In 1964, the U.S. Supreme Court in the case of Aguilar v. Texas set
forth a two-pronged test which an informant's testimony must pass in order
for probable cause to be established. The first part of the test requires the
law enforcement officer to describe the underlying circumstances from which a
judge could determine that the informant is reliable. The second part of the
test requires that the officer describe the underlying circumstances from
which the judge can determine that the informant's information is reliable
and not the result of mere suspicion. Both prongs of this test must be
satisfied before probable cause can be established. The following discussion
will identify the factors that law enforcement agencies should be alert to
in meeting this two-pronged test.

1. The Reliability of the Informant

In establishing the informant's reliability, the amount and type of infor-
mation which an officer must provide will depend in part upon whether the
informant's identity is disclosed or undisclosed. If an officer identifies his
informant by name, the judge is more 1likely to credit the reliability of the
informant because the court can always have the disclosed informant appear before
it if the facts warrant it. Therefore, as a general principle, if the informant
is named by the officer, either in his affidavit in support of a warrant or at
a suppression hearing testing the Tegality of the search or arrest without a
warrant, the officer will not have to say anything further to establish his
informant's reliability.

When the informant's identity is undisclosed, the magistrate has no way
of determining for himself whether the informant is reliable. The _udge must
therefore rely entirely upon the information supplied him by the officer. As
a result, courts have required specificity with respect to the factual infor-
mation which the officer provides on the informant's reliability.

a. Law Enforcement Officers as "Informants"

Law enforcement officers are generally considered to be reliable
informants without having their reliability established. However, information
from law enforcement officers which is based upon multiple hearsay, for example,
where the information has passed through many police officers' mouths, will lose
its presumptively reliable character. An example of this is where an officer
recites in the affidavit that he had been told certain facts by a fellow
of ficer, who in turn had been told by another officer, who in turn had been
told by yet another Taw enforcement official in another state. 1In a similar
fact situation, the Supreme Court of Indiana refused to find probable cause
where there was no other information presented in the affidavit except this
multi-level communication.

b. The Ordinary Citizen-Informant

o A11 courts distinguish between the ordinary citizen informant and the
criminal informant. The amount and type of information needed to establish
the reliability of the undisclosed informant depends on this distinction. Some
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courts have gone so far as to hold that an undisclosed ordinqry.cjtizgn informant
is presumed reliable and that no further evidence of his reliability is needed,
especially if he is a victim or eye-witness to a crime.

A few courts have suggested that there is no presumption of re11api1ity for
an undisclosed ordinary citizen informant. These courts require additional
informatior #tout the undisclosed ordinary citizen informant before finding
probable <.use. The kind of additional information that these courts have
accepted as evidence of the ordinary citizen informant's reliability have
been such things as whether the citizen was steadily employed, a reg1s§ered
voter in the community, whether he enjoyed a good reputation in the neighborhood
and whether he was involved in community affairs.

Since there is some disagreement among courts about whether the ordinary
citizen-informant's reliability needs to be established, law enforcement
officers must make every possible effort to provide additional information
relevant to the reliability of the undisclosed ordinary citizen-informant
whenever such an informant is the basis for either probable cause to arrest or
probable cause to search.

c. Criminal Informants

Unlike the ordinary citizen informant, whose reliability may often
times be presumed, the criminal informant's reliability must always be established
by a statement of underlying fact and circumstances which would tend to lead a
magistrate to believe that the criminal informant is reliable. Usually, the
criminal informant will nnt want his identity disclosed, but even if it is
disclosed, the warrant should list the reasons why the particular criminal
informant is a reliable, credible person. There are three types of evidence
which are considered relevant in establishing the reliability of a criminal
informant:

1. Whether the informant has given accurate information in the past;

2. Whether the informant has made admissions or turned over evidence
against his own penal interests; and

3. Whether the informant has served in that capacity over a
period of time.

The usual method of establishing a criminal informant's reliability is
by demonstrating that the informant has given accurate information in the past
which has led to arrests, convictions, recovery of stalen property, or has
otherwise been helpful to law enforcement. It is never sufficient for the
Taw enforcement officer to simply offer a conclusory statement that the
informant is reliable or credible because he has been reliable in the past.
The police officer should cite actual factual bases to support the informant's
reliability.

Examples of statements sufficient to establish the crimiga1 informant's
reliability are that he has “furnished reliable and accurate information on
approximately 20 occasions over the past four years" and that the informant's
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information "“has recently resulted in narcotics arrests and convictions." These
examples indicate the courts are not Tooking for technical details before
passing on the reliability of informants but that something more than simply

the police officer's conclusion is required. Wherever possible, however,

police officers are best advised to give as much detail about the informant's
reliability as po-sible to the point of including case numbers where feasible.
There is no excuse for losing an arrest or a search because the police officer
had additional information which would not have placed the informant in
jeopardy, but which was not included in the affidavit. It should be noted that
the important factor in the court's inquiry is whether the informant has

given accurate information in the past, not whether that information has resulted
in arrests or convictions.

The U.S. Supreme Court in 1971 held that an admission made by a c¢riminal
informant against his own penal interest is alone sufficient information to
establish the reliability of that informant. In that case, United States v.
Harris, the informant admitted that over a long period of time he had been
buying il1Ticit liquor at a certain outlet. There is Tittle authority to support
the view that the reliability of an informant can be established without a
recitation of the informant's past reliability or a showing that he has made
admissions against his own penal interest. One court, however, has held that the
fact that a criminal informant has served in that capacity over a period of
time is sufficient to infer his reliability. Police officers should be strongly
cautioned against using this method to establish reliability. It should only be
used in emergencies or where it is inconvenient or impossible to establish
reljability through more conventional methods, and then only where there is
some prior court experience to justify the belief that it will be upheld. Once
again, the watchword should be --- consult the prosecutor or department or
agency legal adviser.

2. Reliability of Informant's Information

In addition to demonstrating that the informant is reliable, the police
must also demonstrate thatthe informant's information is reliable. In order
to establish the reliability of the informant’'s information, the officer must
recite in his affidavit, or testify, that either: (1) the informant observed
the facts or fact asserted first-hand; or (2) the informant's information is
hearsay, but there is good reason to believe it is accurate (for example,
because the informant is reliable and has perceived some of the facts first-hand).

If information provided by the criminal informant is based upon the informant's
own personal observation, the police officer should have no difficulty
establishing the information's reliability once he has established the informant's
reliability. A1l that will be required of the officer is that he state how, when,
and where the informant observed the information which served as the basis of
probable cause. One word of caution: the officer should always state the time
when the informant obtained the information. This is especially important when
the information is used to establish probable cause to search. Probable cause
to search, unlike probable cause to arrest, may become stale with the passage
of time. A few courts have struck down search warrants in cases where the
affidavit in support of probable cause did not state the time when the informant
made his observations.
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Establishing the reliability of informant's information is much more
difficult when the criminal informant could not personally observe his infor-
mation, but received it from yet another person. In these cases, not only
must the police officer establish the reliability of his own informant, but
the officer must also establish the reliability of his informant's informant in
order to prove the reliability of the information. Establishing the reliability
of the criminal informant's informant can be accompiished through any of the
methods described above to establish the primary informant's reliability.

For example, if the informant's hearsay comes from a participant in the crime,
or from someone who has given demonstrably reliable evidence in the past, this
should be sufficient to establish the reliability of both the second informant
and accordingly the first informant's information. The only thing that

remains is for the police officer to state with some particularity the facts

and circumstances from which the magistrate can infer that the informant's
informant obtained his information in a reliable manner. For example, if

the informant's informant saw the crime being committed, this should more surely
establish that the informant's informant obtained his information in a reliable
manner.

3. The Effect of Corroboration

If the law enforcement official lacks sufficient information about the
informant and/or the reasons for the informant's conclusions to establish
probable cause, the officer may cure this deficiency by corroborating some
of the informant's information through his own independent investigation or
the observation of other law enforcement officers. Corroboration simply means
verifying the information supplied by the informant by providing supportira
information obtained by law enforcement officials.

The principle of corroboration is very useful to law enforcement. In
many cases, there is not sufficient information from any single source to
establish probable cause. By corroborating bits of information from several
informant sources, however, the officer may be able to establish probable
cause to a magistrate's satisfaction. Two cases decided by the U.S. Supreme
Court illustrate the parameters of corroboration.

In the first case, Draper v. the United States (1954), an informant who
had given reliable information in the past indicated that defendant Draper
was peddling narcotics and that he would return from the city of Chicago by
train on one of two days with a supply of narcotics. The informant also
described Draper and his clothing in some detail, and further said that he would
be carrying a tan zipper bag and that he habitually walked fast. The police
knew from their past experience that the informant was reliable, but they did
not know whether he had a basis for believing that Draper would be in possession
of narcotics, and this is what required corroboration. Agents waiting for
Draper to arrive from Chicago were able to corroborate the many details that
their informant had supplied about Draper (for example, the descriptinn of
his clothing, that he habitually walked fast, and that he was carrying a tan
zipper bag). On appeal, the Supreme Court held that because the agents could
corroborate all of the many details stated by the informant except that defendant
Draper was actuatiy in possession of narcotics, they could "“reasonably infer
that the informant had gained his information in a reliable way."
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In the second case, Spinelli v. the United States (1969), a search warrant
for gambling equipment was obtained on an affidavit which indicated that:
(1) the defendant had been observed on several a:fferent occasions going to a
certain apartment; (2) a FBI check with the telephone company revealed that
this apartment contained two telephone numbers listed under the name of Grace
Hagan; (3) that the defendant was known to the affiant and to federal law
enforcement agents and local law enforcement agents as a "bookmaker and associate
of bookmakers, a gambler and an associate of gamblers;" (4) the FBI had been
informed by a confidential, reliable informant that the defendant was operating
a handbook and accepting wagers and disseminating wager information by means
of the telephones located in the apartment.

The U.S. Supreme Court first noted the last allegation was insufficient
by itself, in that no underlying circumstances about either the informant's
credibility or his source of information were revealed, and thus inquired
whether the corroborating evidence was accurate. The court disregarded the
third item because it was only a "bald and unilluminating assertion of
suspicion that is entitled to no weight."* Disregarding the third and fourth
items in the affidavit, the court concluded that the FBI had only established
that the informant was correct in placing defendant and two telphones at the
apartment, which did not warrant the inference that the informant had come by
his information in a reliable way instead of "from an offhand remark heard in a
neighborhood bar." Draper and Spinelli are not easily reconciled. However, it is
at least clear that when the source of the informant's information is not
directly disclosed, the informant must give neough details to justify the
conclusion, when the details are corroborated, that his source was reliable.®

V. THE DEFENSE OF ENTRAPMENT

The defense of entrapment has been recognized by courts as a response to
the danger of practices by some law enforcement officers of inducing persons
to commit crimes in order to prosecute such persons for those crimes, crimes
which would not have occurred but for police instigation. The defense of entrap-
ment is almost always raised when law enforcement agencies employ undercover
agents to detect and investigate criminal activity and hence is likely to be a
frequently raised issue in anti-fencing cases. Courts distinguish between
inducing a person to commit an unlawful act and giving a person the opportunity

“1t is important to note that since the decision in Spinelli, the Supreme
Court has decided that the alleged criminal reputation of a suspect may be
considered by a magistrate in evaluating an affidavit for a search warrant. See
U.S. v. Harris, 403 U.S. 573 (1971).

SIf a law enforcement officer wishes to use a suspect's criminal reputation
in an affidavit in support of a warrant, he must provide the specific underlying
facts indicating prior criminal conduct. Simple allegations of prior criminal
conduct will not be sufficient.
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to commit the crime, then the defense of entrapment will fail. The issue can
be drawn in these simple terms, but will usually be more complex in specific
cases. Those engaged in law enforcement efforts against fencing should be
alert to anticipate this issue when they plan their operations.
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