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NOTE TO READER

Each year the Office of General Counsel issues hundreds of opinions. Only
those opinions of general interest and applicability are printed in this volume.
These opinions are printed for the benefit of the public and the criminal justice
community. The printing of these opinions conforms not only with the letter
of the Freedom of Information Act, which requires that in certain instances
opinions affecting govemmental agency actions be made available to the
public, but also with the spirit of that law, which calls for 2 more open
Gove:nment and greater access of the public to information affecting actions
of Government agencies.

A Legal Opinion of the Office of General Counsel is generated by a request
from within the Law Enforcement Assistance Administration (LEAA) central
office, an LEAA Regional Office, a State Criminal Justice Planning Agency
(SPA), or some other appropriate source. No Legal Opinions are generated by
the Office of General Counsel itself, actirg on its own initiative. Each of these
Legal Opinions, therefore, responds to a request from a particular and unique
set of facts.

The principles and conclusions enunciated in these Legal Opinions, unless
otherwise stated, are based on legisiation in effect at the time that the Legal
Opinion was released. All Legal Opinions in this volume are based on the Crime
Control Act of 1973 (Public Law 93-83), as amended by the Juvenile Justice
and Delinquency Prevention Act of 1974 (Public Law 93-415).

The Legal Opinions contained in this volume have been edited for format,
for syntax, and for clarity, but otherwise appear in all respects as they did
when promulgated by the Office of General Counsel.

Any person intending to rely in any way on a position adopted or an
interpretation expressed in these Legal Opinions is advised to take into
consideration the conditions and qualifications presented in this Note to
Reader. If any such person has a question about a particular Legal Opinion or
any other point, the person should communicate with the nearest LEAA
Regional Office or with the Office of General Counsel, LEAA, Room 1268,
633 Indiana Avenue, N.W., Washington, D.C. 20531.
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Legal Opinion No. 75-26—Eligibility of California Tribes for Dis-
cretionary Fund Grants—January 23, 1975

TO: LEAA Regional Administrators
Region IX - San Francisco

Region X - Seattle

This is in response to a request regarding the eligibility of Indian tribes in

California for LEAA discretionary fund (DF) grants. .

Discretionary grants are authorized under Part C of the Omnibus Crime
Control and Safe Streets Act of 1968, as amended (Public Law 90-351, as
amended by Public Law 91-644, Public Law 93-83, and Public Law 93415),
and can be made only to:

L. States or combinations of States;

2. Local units of government or combinations of local units of government;
or

3. Nonprofit organizations.

Discretionary grants are also authorized under Part E of the Omnibus Crime
Control and Safe Streets Act, as amended, and can be made only to:

1. States; or

2. Local units of government or combinations of local units of government.,

Indian tribes have been conferred a special status by Congress under the
Crime Control Act. Under Section 601(d) of the act, an Indian tribe that
performs law enforcement functions as determined by the Secretary of the
Interior is considered a unit of general local government and automatically is
eligible for LEAA discretionary grants. More than 30 different Indian tribes in
California have been determined by the Secretary of the Interiorto be units of
general local government for the purpose of undertaking programs aimed at
preventing adult and juvenile delinquency and establishing adult and juvenile
rehabilitation programs. California Indian tribes, designated in 38 F.R. 101 of
May 25, 1973, are eligible units of general local government for discretionary
funding in the areas of crime prevention and rehabilitation. These California
Indian tribes would not be eligible as units of general local government in
programs for the employment of tribal police, in the courts, or in correctional
functional areas because the Secretary of the Interior has determined that they

‘have no criminal justice authority in these areas.

There is an administrative requirement in LEAA Guideline Manual
M 4500.1B that:

[C)rime prevention operations and activities on reservations are to be carried out

by a duly authorized arm of the tribal criminal justice system. (Chapter 8, paragraph
97b.)

and

{R] ehabilitation of offenders must be carried out by a duly authorized arm of the
tribal criminal justice system. (Chapter 8, paragraph 101c(3).)
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These criteria have been established by the Administrator under hl-S
authority in Section 501 of the act. The question then becomes whether this
administrative requirement that the program must be carried out by a du‘ly
authorized arm of the tribal criminal justice system precl.udes.DF.fundmg for
crime prevention and rehabilitation programs if the Cahforma tribes are not
considered duly authorized arms of the tribal criminal justice system. In lact, if
the State, rather than the tribal entity, has jurisdictiox} fm: cr%mmal istice
activities, there probably is no duly authorized tribal cri.ml.nal justice system.

There appear lo be sound policy reasons for modffymg thl's guideline fos
Indian tribes and your office may want to have the cited portions of the DF
guideline reevaluated to determine the necessity for a re‘qmrcmcnt that
prevention programs must be carried out “by a duly aqthorlzcd arm of t.llxc
tribal criminal justice system.” It would appear to be syfﬁment th.at t]}e h?dmp
tribe have the ability to carry out the program objectives for which fundxpg is
requested. In the case at hand, it would appear that .the Secret.m'y of the
Interior recognized the designated California Indian tribes as being able to
undertake crime prevention and rehabilitation programs. Whether or not lh.ey
are duly authorized arms of a tribal criminal justice system seems 1mmat‘enul.

Please note that although it is truc that, in order to receive DF lpnds
directly from LEAA, the recipient must qualify as a goverm‘nenhtal unit or
under Part C as a governmental unit or as a nonprofit organization: Indian
tribes that may not have received the designation asa unit of local government
nevertheless could be eligible to receive Part C discretionary grants dlrect.l.y
from LEAA if they are nonprofit organizations, Many tribes are nonprotit
organizations under various State taws. Indian tribes that are n.cxthcr QoAnpm‘llf
organizations nor designated units of local government may still be eligible 1;)1]
DF grants if their applications are made on their behalf by ar}d thmugh‘l}.c
cognizant State Criminal Justice Planning Agenqy .(SP.A). SPA’s must certity
their willingness to accept such grants (LEAA Guideline Manual M 4500.1B,
paragraph 8b),

Legal Opinion No. 75-25—Eligibility of Nongovernmental Organiza-
tio?\s toFI)Receive Part C Block Grant Funds—January 30, 1975

TO: LEAA Regional Administrator
Region X - Seattle

This is in response to your request for a legal o‘pinion as to whcl.hc:*r a
nongovernmental unit, the Washington State Association of County Officials.
may be a grant applicant/recipient of LEAA block subgrant funds.

Section 303(a)(2) of the Omnibus Crime Control and Safe Streets Act of
1968, as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83. and Public Law 93-415), requires that a percentage of the
Part C block funds must be passed through to units of local governments.
Except for this provision, the act imposes no limits on the possible range of
organizations to whom the State Criminal Justice Planning Agency (SPA) may

b AR e i
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disburse the State’s share of Part C block funds. This issue was resolved early in
the history of the administration of the LEAA program. On March 27, 1969,
Justice William H. Rehnquist of the U.S. Supreme Court, who was then an
Assistant Attorney General in charge of the Department of Justice Office of
Legal Counsel, wrote © memorandum holding that LEAA funds could be
provided by the States to nongovernmental agencies.

This memorandum was addressed to the Administrator of LEAA and
provided in its entirety as follows:

in your memorandum of I‘ebruary 18, you request our opinion as to whether a
State planning agency may grant Part C funds (1) to State owned and operated
educational institutions; {(2) to other types of educational institutions; (3) to
non-profit organizations: and (4) to profit-making organizations.

The answers to all four questions are in the affirmative, assuming that the grants are
for purposes enumerated in section 301(b), and arc consistent with the guidelines for
comprehensive State plans prescribed in section 303,

Scction 303(a)(2) provides that a State planning agency must make available to
local governments at least 75% of all Federal funds granted to it under Part C. But the
Act imposes no limits on the possible range of persons or organizations to whom the
ageney may disburse the remaining 25% of its Part C funds. Nor does the Act limit the
forms of arrangement or agreement under which these funds may be disbursed. They
may be paid out under contracts for goods or services or awarded as grants for
activities in furtherance of the comprehensive plan.

For example. a State planning agency mav wmake a grant to a public or private
educational institution to facilitate the preparation of a report on ‘Public education
relating to crime prevention’ (section 301(b)}(3)).Or the agency may make a grant to a
non-profit organization to support ‘research and development’ (section 303(a)(7)) for
purposes of improving crime-fighting methods and cquipment (section 301(b)(i).
There may be practical reasons for preferring a contract to a grant in such cases, but
the Act does not foreclose a choice between these alternatives.

On the other hand, it will rarely be appropriate, as a matter of policy if not of law,
to make grants to profit-inaking organizations. If it is decided to employ the resources
of such an organization in furthering some of the goals of a comprehensive plan, the
more appropriate method of making funds available to it for that purpose will be a
contract which establishes a clear and enforceable quid pro quo.

The conference report that was adopted by Congress in 1973, which is
legislative history in interpreting the act, included this memorandum as an
exhibit. Senator John L. McClellan stated in submitting the memorandum that
“nothing that the conference did was designed to change these present
practices.” (Cong. Rec. 8 15557 (daily ed. July 26, 1973).)

A second question raised by your office is whether the funds should be
attributed to the State or local share of the block grant, If it is determined that
the services being provided are for the benefit of the units of local government,
then such funding may be charged against the passthrough funds with the
specific approval of the local units to which the services will be made available.
See LEAA Guideline Manual M 7100.1A, chapter 2, paragraph 8, for specific
documentation requirements. If consent is not obtained, then the SPA must
award the grants {rom the State portion of the block grant.
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Legal Opinion No. 75-26—Drug Enforcement Administration En-
forcement Project—January 23, 1975

TO: Assistant Administrator
Office of Operations Support, LEAA

This is in response to your memorandum of Qctober 4, 1974, in which you
requested an opinion on the Drug Enforcement Administration (DEA)
proposal to establish Narcotics Enforcement Units along the United States-
Mexico border.

Funding is sought. from LEAA and will be used exclusively by non-United
States members of the Narcotics Investigative Enforcement Units to investigate
and interdict the flow of illicit narcotics to the United States.

LEAA has the authority to fund international agencies for specific limited
purposes. The Crime Control Act of 1973 (Public Law 93-83) authorizes
funding in the international area in three sections of the act: 402(c), 515(b),
and 515(c). Section 402(c) provides that the National Institute of Law
Enforcement and Criminal Justice shall serve as a national and international
clearinghouse for the exchange of law enforcement information. Section
515(b) authorizes LEAA to collect, evaluate, publish, and disseminate statistics
and other information on the condition and progress of law enforcement
within and without the United States. Section 515(c) extends LEAA’s
technical assistance authority to international agencies. The House/Senate
Conference Report on the Crime Control Act of 1973 states:

In recognition of the international scope of many law enforcement and crinnnal
justice problems the conferees agreed to give LEAA authority to provide technical
assistance in such areas as narcotics interdictien, skyjacking, and terrorism. The
conferees felt that LEAA’s international operations should be limited to providing
technical assistance in cases of this character. (S. Rep. No, 93-349 at 31.)

Neither Section 402(c) funds nor Section S15(b) funds can be used for the
project in question because such funds are to be used specifically for
clearinghouse-type functions (Section 402(c)) and information gathering and
dissernination on the condition and progress of law enforcement (Section
515(b)).

There is no question that under Section 515(c) narcotics interdiction is an
approved purpose. The issue is whether Section 515(c) technical assistance
funds can be used to fund operational police investigative activities such as
those contemplated in this narcotics inlerdiction project.

The Omnibus Crime Control and Safe Streets Act of 1968, as amended, does
not define technical assistance, and there is no legislative history to assist in
determining what Congress meant by the term. The term is found, however,
in the enabling legislation of other government agencies that carry out technical
assistance programs, and it is a well-settled principle of statutory construction
that the interpretation of the term in the act should be guided by reference to
these laws. In recent years, the term has been employed in the language of

IFor a detailed discussion of LEAA international authority, see LEAA Office of
General Counsel Legal Opinion No. 75-2, Sept. 17, 1974,
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many of the statutes that authorize programs of Federal domestic assistance
Although an examination of the legislative and administrative materials relatiné
to these programs reveals no comprehensive definition of “technical assist-
anc‘e,” a comprehensive definition can be gleaned from the proliferation of
social science literature relating to the subject of international and domestic
assistance, These materials generally describe technical assistance as the
communication of knowledge, skills, and know-how. The means of communi-
cation are said to include the provision of expert advisory personnel, the
conduct of training activities and conferences, and the preparation,and
dissemination of technical publications.?

As can be seen from the above, operational police investigative activities
would not come within the ambit of technical assistance. Therefore, LEAA
does not have the statutory authority to fund the proposed project.

Legal Opinion No. 75-27—Funding of 4-H Juvenile Justi )
gram—April 11, 1975 g nile Justice Pro

TO: Acting Assistant Administrator
Juvenile Justice and Delinquency Prevention
Operations Task Group, LEAA

.T!u's is in response to your request of December 18, 1974, for a legal
opinion on questions raised pertaining to the grant application of Utah State
University for the *“Utah State University Multi-County Juvenile Justice
Program.” Your request raises the following questions:

1. What are the possibilities of a transfer of LEAA funds to the U.S.
Department of Agriculture (USDA)?

2. Will LEAA be liable for any injuries incurred by juveniles participating in
the program at the Utah State University Juvenile Justice Center?

3. Is the Utah State University Program eligible for Part E funding?

4. Can Utah State University be the grantee of a Part E discretionary grant?

Summary of Program Proposal

The Utah State University project application, as well as several others, grew
out of discussions held between members of the National Urban 4-H Program
Staff, USDA, and the Juvenile Justice Division (LEAA) to determine the
feasibility of developing urban 4-H juvenile justice programs.

The overall objective of the Utah State University project is to provide an
zﬂ'temative to the traditional institutionalization of delinquent youth by
diverting them into individualized treatment-oriented programs based on 4-H
methodology, Milieu Therapy, and career counseling.

The prospective program participants will be identified in cooperation with
the administrative offices of the Utah Juvenile Court. The first year the

21 .
LEAA Office of General Counsel Legal Memorandum, Dec. 8, 1970.
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program will provide services to 200 delinquent teenage boys for 2 weeks of
intensive activity at Utah State University and additional followup experience
in their local communities.

The pregram is arranged in three phases. Phase 1 involves the Local
Community Behavioral Council in the selection and enrollment of delinquent
youth, identified by the court, in the program. Phase I involves therapeutic
counseling and activities for program participants at the Utah State University
Juvenile Justice Center. Activities include a 4-day camping experience utilizing
field and center stafl plus a community volunteer. Phase 111 involves the youth’s
return to the community including planning for use of community resources,
involvement of youth in 4-H club activities, and meeting with youth to
evaluate their individual program and progress.

Question 1

A transfer of funds to USDA for the purpose of utilizing their expertise
with regard to similar types of programs, utilizing the 4-H organization in
solving the problems of delinquent youth, must be done within statutory
authority.

Applicable statutory authority outside of the Ombinus Crime Control and
Safe Streets Act of 1968. as amended (Public Law 90-351, as amended by
Public Law 91-644, Public Law 93-83, and Public Law 93-415), is found in the
Economy Act (Public Law 85-726) which authorizes purchase of services from
other Federal organizations. Also, the Joint Funding Simplification Act (Public
Law 93-510), enacted December 5, 1974, authorizes a more extensive use of
procedures, which have been applied under the Integrated Grant Administra-
tion program. These procedures involve the “packaging” of grants and the
application of uniform standards and procedures under a single designated
“lead agency.” The use of the mechanism supplied by this act must await the
promulgation of Executive regulations.

The Omnibus Crime Control and Safe Streets Act of 1968, as amended, also
contains provisions that form the basis for cooperative ventures between LEAA
and other Federal agencies. Sections 508, 513, and 514 provide the basis for
interagency cooperation under the act. Section 508 is couched in terms of the
Economy Act but does not contain that act’s narrow restrictions on the
transfer and obligation of funds. The Comptroller General has clearly
recognized that authority for intragovernmental agreements exists outside the
Economy Act (34 Comp. Gen. 418, 1955). Section 508 is clear on its face that
the Administrator may make reimbursable agreements with other agencies.

An interagency agreement could be entered into between LEAA and USDA
for the funding of 4-H related juvenile delinquency prevention programs
utilizing the joint resources of both agencies. Such an agreement should state
the purpose, background, tasks to be performed, reports, period of perform-
ance, fund obligations, technical representation, etc. Use of LEAA funds
would, of course, remain subject to the statutory provisions of the act. Only
technical guideline requirements are subject to waiver.
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Question 2

LEAA’s liability for injuries incurred during the camping phise is governed
by the Federal Tort Claims Act (28 U.S.C. 2671 et seq.). Under this act, the
United States is liable for injury or loss of property or personal injury or death

aused by the negligent or wrongful act or omission of any employee of the
government while acting within the scope of his office or employment. Liabil-
ity is premised on an agency or master-servant relationship.

An “employee of the government” as defined in Section 2671 of the
Federal Tort Claims Act includes “officers or employees of any Federal
agency . ..and persons acting on behalf of a Federal agency in an official
capacity, temporarily or permanently in the service of the United States,
whether with or without compensation.” Under this definition, Utah State
University and its employees and agents would not be employees of the United
States. The mere provision of grant funds does not establish a master-servant
relationship between the granting agency and the recipient of such funds. The
courts require a strong showing of overt government control of the activities of
the grantee in order to establish such a relationship. The Court of Claims has
held that grants made by the Federal Government to States. municipalities,
schools, colleges, and other public organizations and agencies are in reality gifts
or gratuities and impose no liability on the government for the acts and
omissions of the grantee (D, R, Smalley & Sons, lne. v. United States, 372
F.2d 505 (Ct. CL. 1967), cert. denied, 389 U.S. 835 (1968).).

In Orleans v. United States, 509 F.2d 197 (6th Cir. 1975), the court held
that a Government-funded and supervised Community Action Council (coun-
cil) formed pursuant to the Lconomic Opportunity Act (Public Law 88-452)
u_ncl operated within statutory and regulatory guidelines of the Office of
Economic Opportunity (OEO) is a “Federal agency” within the meaning of
the Federal Tort Claims Act. The United States can thus be sued by a
participant in an activity sponsored by the council who was injured as a result
of the negligence ol an employee of a council-sponsored group.

The basis for the court’s decision in this case was a finding that the
relationship between OEQO and the council was that of principal and agent
rather than principal and independent contractor.

LEAA does not exercise direct control over the composition of SPA’s or
other grantees or subgrgntees of its funds, Although the grant to Utah State
University is distinguishable on this basis from the factual situation in Orleans,
the case does indicate that the trend is to broaden the scope of Federal liability
under the Federal Tort Claims Act.

Inaletter dated October 24, 1974, the USDA representative stated that “the
State 4-H program will provide liability insurance for all participants (in the
camping phase).” In light of this assurance it would be feasible for LEAA to
special-condition the grant to require that such liability insurance be provided
for participants in the camping phase.

Question 3

Utah State University’s eligibility for Part E funding must be viewed both
from program eligibility and grantee eligibility aspects.
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It is clear thut the Utah State University program is eligible for a Part C
discretionary grant under the authority of Section 301(b)(9) of the act, which
permits grants for:

(9) The development and operation of community-based delinquent prevention
and correctional programs, emphasizing halfway houses zmdAother‘commumty-bascd
rehabilitation centers for initial preconviction or post-conviction referral of offeqdf:rs:
expanded probationary programs, including paraprofessional and vqlpnteer participa-
tion: and community service centers for the guidance and supervision of potential
repeat youthful offenders.

In the Utah State University program, the youths to be served are referred
by the juvenile court based on nonstatus offender contacts for purposes of a
community-based prevention program. .

The scope of a program’s eligibility for Part E funds, however, is not
determined by Part C criteria, but rather by its character as a cor‘r‘ccnonal
system program. Section 451 authorizes programs and propcts for ll.le
improvement of correctional programs and practices.” Section 453(4) specil-
ically requires that the State plan application:

provide(s] satisfactory emphasis on the development and opcrgtion 0{ community-
based correctional facilities, and programs, including diagnostic services, }mlfway
houses, probation, and other supervisory release programs for pr‘eadjufi_icanon and
postadjudication referral of deline ients, youthful offenders, and first oftenders, and
community-oriented programs for the supervision of parolees.

The language of Part E reflects two basic areas of concern. The first is the
correctional facility physical plant, i.e., construction, acquisition, and renova-
tion. The second, relevant in this instance, is the area of correctional programs
and practices. In order to discern the intended scope of correctional progranis
and practices, it is instructive to look at the legislative history of Part E and at
the required areas of emphasis set out in Section 453(4).

In the House debates, Representative Lucien N. Nedzi stressed the neq(\ to
remove dangerous young offenders from the streets, especially young offend-
ers, and the further need to *...upgrade the people, the techniques, the
facilities which make up the corrections system.” (117 Cong. Rec. H 6207
(daily ed. June 30, 1970).) .

In the Senate debates on the same Part E amendments with a newly adde.d
community corrections orientation, Senator Roman L. Hruska expressed his
view of the breadth of the corrections authority:

Under the proposed amendments to the Safe Streets Act corrections programs
of all types will be eligible for funding under both Part C and the new authorization
for Part E. (117 Cong. Rec. § 17536 (daily ed. Oct. 8, 1970).)

These statements are the only clue as to the types of programs con-
templated. It appears, then, that the authority is broad, limited only by the
language of the act. .

In Section 453(4), Congress speaks of community-based correctlopal
facilities and programs. Congress then proceeds to give examples “... .inciuding
diagnostic services, halfway houses, probation, and other supervisory release
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programs for preadjudication and postadjudication referral[s] ...” [emphasis
added]. These examples, although not ail-inclusive, indicate that the correc-
tional programs envisioned are of a supervisory nature, are in response to court
referral, and are primarily for those individuals who are within the cognizance
of the system, i.e., pre- or postadjudicated, at the time of referral to the
program. Under this interpretation, programs aimed at helping past offenders
who are no longer within the system, i.e., whose sentence and parole or
probation are completed, would not be of the type envisioned for Part E
funding. This is true even though the program might prevent recidivism. Once
an individual has left the system (or having never entered it), all other crime
prevention oriented program efforts would come under the heading of
prevention, fundable if at all under Part C rather than Part E. In sum, Part E
was intended to be limited to improvements of correctional physical facilities
and programs for individuals within the corrections system at the time of
entrance into the program.

Within the context of the above discussion, it is the opinion of this office
that the Utah State University program qualifies for Part E funding. The grant
application, Appendix B, contains letters of endorsement from the Administra-
tive Office of the Utah Juvenile Court and the Second District Juvenile Court
indicating the willingness of the court to cooperate and participate in the
program. Program participants are to be selected cooperatively from 600 referrals
by the juvenile court of “high risk™ youth between the ages of 12 and 14. Two
hundred will be assigned to the experimental group (program participants) and
the balance to a control group that will be returned to the community. The
program, therefore, is of a supervisory nature, is in response to court referral,
and is for youth who are within the cognizance of the system (preadjudicated).

Constitutional Considerations

In the initial draft of this opinion a constitutional issue was raised regarding
the selectionfevaluation methodology proposed by the applicant. This issue
involved possible violation of the 14th Amendment right to equal protection of
law through the use of an arbitrary and unreasonable selection procedure to
determine experimental and control groups.

Subsequently, the selection procedure was modified to eliminate the
possibility of coercive participation or arbitrary and unreasonable selection.
Therefore, although the question is moot with regard to the instant project
application, program personnel should be sensitive to this issue in the
application review process.

Question 4

On the question of eligibility of Utah State University to be the grantee of
discretionary funds, the act is clear. Section 455(a)(2) states as follows:

(2) The remaining 50 per centum of the funds may be made available, as the
Administration may determine to State Planning Agencies, units of general local
government, or combinations of such units, according to the criteria and on the terms
agd conditions the Administration determines consistent with this part. [Emphasis
added.]
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This provision is consistent with the purpose clause of Section 451: .. . to
encourage States and units of general local government to develop and
implement programs and projects....” LEAA does not have authority to
award a Part E discretionary fund grant directly to Utah State University. Utah
State University may be awarded a subgrant by either the Utah State Planning
Agency or a unit of general local government or a combination thercof in the
State of Utah to whom the grant award is made by LEAA, however.

Summary

Funds can be transferred to USDA under authority of Section S08 of the
Omnibus Crime Control and Safe Streets Act of 1968, as amended, utilizing an
interagency agreement. The Joint Funding Simplification Act will provide
further means to effectuate cooperative efforts.

LEAA will not be liable under the Federal Tort Claims Act for injuries
incurred during the camping phase. A special condition to insure coverage of
participants, however, promised by USDA, is advised.

The Utah State University program will be eligible for Part E funding.
LEAA may not award a Part E discretionary grant directly to Utah State
University, however. Utah State University may be the subgrantee of a grant
awarded by LEAA to the SPA or a unit of general local government or
combination thereof that agrees to subgrant to the University.

Legal Opinion No. 75-28—Proposed Colorado State Legislation—
February 13, 1975

TO: LEAA Regional Administrator .
Region VIII - Denver

I have reviewed the proposed House bills HB 1028 and HB 1034 in
accordance with your request.

HB 1028 provides that the executive director of the office of State planning
and budgeting shall compile and forward to the legislature reports showing all
executive department projects for which State funding is a requirement. HB
1028 prohibits State funding for such projects without specific approval by
the General Assembly.

HB 1034 requires the director of the division of criminal justice to report o
the General Assembly concerning new programs that may require State funds,
and requires General Assembly approval of such new programs in a separate
appropriation bill.

These provisions in the House bills on their face are not inconsistent with
Section 203 of the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644, Public Law
93-83, and Public Law 93-415). The legislature does not seek to substitute iis
judgment for that of the State Criminal Justice Planning Agency (SPA) in
determining programs and priorities for the expenditure of LEAA funds. The
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legislature sceks to review the purposes for which State matching funds will be
spent prior to appropriating the funds. The legislature may grant or withhold
State funds to provide the non-Federal share of the costs of programs and
projects. 1t must not substitute its own judgment for that of the SPA with
respect 1o the distribution of the LEAA grant funds however. The legislative
proposals reviewed do not appear to do this.

If this tegislation were later used to change prioritics and the comprehensive-
ness of the plan by withholding sufficient match or buy-in, then we would have
to consider the legislation inconsistent with the act.

[t should be noted that with regard to section 2(3) of HB 1028, LEAA funds
cannot be used to reimburse the State for administrative overhead costs.

Legal Opinion No. 75-29—Buy-in As It Relates to Indian Grants--
February 20, 1975

TO: Comptroller
Office of the Comptroller, LEAA

Thisis in response to an inquiry from the New Mexico State Criminal Justice
Planning Agency (SPA) regarding an interpretation of the buy-in provision
contained in Section 303(a)(2) of the Omnibus Crime Control and Safe Streets
Act of 1968, as amended (Public Law 90-351, as amended by Public Law
91-644, Public Law 93-83, and Public Law 93-415).

Under Section 303(a)(2), the State must provide one-half of the required
non-Federal share of local programs. The issue presented is whether the buy-in
required of the State can be based upon the applicable passthrough percentage
less the funds awarded to Indian tribes, where Indian tribes receive grants as
units of local government and such Indian programs are funded 100 percent
with Federal funds (see Section 301(c)).

This office held, in Legal Opinion No.74-70, that the buy-in doliar amount
that the State is required to provide to local units of government is calculated
on the required passthrough of funds statutorily mandated in the variable
passthrough provision of Section 303(a)(2). LEAA Guideline Manual
M 7100.1A, Financial Management for Planning and Action Grants, contains
the appropriate impleméntation of the legislative intent behind the buy-in
requirement:

This provision is applied to the total aggregate dollar figure .. . which the State is
required to passthrough to local units of government. (Chapter 4, paragraph 18.)

Therefore, because the buy-in figure is based upon the aggregate required
passthrough fixed figure, it may not be reduced because individual projects are
funded at 100 percent Federal funds. This is consistent with the determination
that a State is not mandated to increase buy-in where projects are funded at
less than 90 percent of the cost of the program or project. It is also consistent
with the aggregate nature of the buy-in requirement, which does not require a
State to provide buy-in funds to every locally funded project.

T O P RIS M S W
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Legal Opinion No. 75-30—-Use of Part C Block Grant Funds to
Support Civil Rights Compliance Programing Needed to Establish or
Continue Eligibility for LEAA Funding—March 4, 1975

TO: LEAA Acting Regional Administrator
Region I - New York

This is in response to your request for an opinion as to whather or not Part
C funds can be used to support Civil Rights Compliance programing needed to
establish or continue eligibility for LEAA funding of Criminal Justice Agencies.

Background

Program G-5 of the New York State Plan, Civil Rights Compliance,
authorizes $1,050.000 in Part C funds to be utilized: (1) to refine existing
Equal Employment Opportunity (EEO) programs: and (2) to assist in
the implementation of affirmative action plans that cross geographical and/or
functional boundaries of criminal justice agencies.

Under Program G-5, EEO refinement grants would be awarded only when an
applicant has met the basic compliance requirements set forth in the statewide
program, and has demonstrated the impossibility of further necessary EEQ
program refinement without additional funds. These compliance requirements
include Title VI and Title VII of the Civil Rights Act of 1964 (Public Law
88-352) and the development and implementation of an EEO program by grant
recipients required to do so by 28 C.F.R. 42.301 et seq., subpart E.
Accordingly, grants to be authorized for refinement efforts would be available
only to those grant recipients whose EEO programs are incomplete but whose
noncompliance is due to an “exceptional circumstance” that would permit
special-condition treatment under LEAA Instruction I 7400.3 (2/13/74). This
instruction authorizes State Criminal Justice Planning Agencies (SPA’s) to
release grants to a covered agency that has not complied {ully with the subpart
E requirements due to specified “exceptional circumstances’ provided that the
EEO program is completed within 2 maximum of 1 year.

Implementation grants under Program G-§ are limited to special affirmative
action projects to be addressed on a statewide. multiagency, or regional basis.
Individual affirmative action projects addressed to an agency's specific
employment practices would continue to be funded under Programs A through
F of the New York State Plan.

Issues

The answer to the question must consider the legal basis for the accepted
practice of funding from Part C funds the implementation of individual
affirmative action projects addressed to a criminal justice agency’s specific
employment practices. Is this legal basis applicable to the provision of technical
assistance and/or of Part C action funds for the purpose of (1) refining
(completing) a partial EEO plan when a grant has been special conditioned
under LEAA Instruction I 7400.3 or (2) obtaining an approved EEO plan prior
to funding of a Part C action project or activity?
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Discussion

The Omnibus Crime Control and Safe Streets Act of 1968, as amended
(Public Law 90-351, as amended by Public Law 91-644, Public Law 93-83, and
Public Law 93-415), states in Part C, Section 301(a) that:

It is the purpose of this part to encourage States and units of general local
government to carry out programs and projects to improve and strengthen law
enforcement and criminal justice. [Emphasis added,

Section 301(b) of the act enumerates the types of programs and projects for
which Part C funds may be utilized. Those of particular relevance to the
funding of affirmative action programs are 301(b)(1), (2), and (7):

The administration is authorized to make grants to States . .. for:

(1) Public protection, including the development, demonstration, evaluation,
implementation, aird purchase of methods, devices, facilities, and equipment designed
to improve and strengthen law enforcement and criminal justice and reduce crime in
public and private places;

(2) The recruiting ~f law enforcement and criminal justice personnel and the
training of personnel in . ¢ enforcement and criminal justice;. ..

(7) The recruiting, organization, training, and education of community service
officers to serve with and assist local and State law enforcement and criminal justice
agencies in the discharge of their duties through such activities as recruiting.

It is readily apparent that minority and female recruitment programs, job
analysis, promotion studies, test validation, and similar affirmative action
program techniques are within the scope of activities contemplated to achieve
the statutory purposes underlying the uses of Part C funds authorized by these
subsections. There can be no doubt, for example, that intensive recruitment of
minorities for the police force in a jurisdiction where minorities are
underrepresented on the police force is a method that will contribute to the
public protection and serve to improve and strengthen law enforcement and
criminal justice. Recruitment activities in connection with affirmative action
plans are directly within the purview of Sections 301(b)(2) and (7). Such
activities would logically include analysis and planning activity to insure that
the most effective recruiting methods are utilized, and to insure that those who
are recruited will have an equal opportunity for advancement.

The National Advisory' Commission on Criminal Justice Standards and Goals
recommends that criminal justice agencies address themselves to the need to
increase the number of women and minority-group members through the
adoption of special recruitment and similar programs (see Standards and Goals:
Police: 13.2, 13.3; Corrections: 14.2, 14.3). In the volume entitled Police,
Standard 13.3, Minority Recruiting, for example, the Commission recommends
five minority recruiting activities for police agencies. One basis for the
recommendations is the recognition that ... a minority community with only
white police officers can be misinterpreted as an attempt to maintain an
unpopular status quo rather than to maintain the civil peace” (Police, supra, at
330). Clearly, community respect for, and cooperation with, its criminal justice
agencies will accomplish the purposes of Sections 301(b)(1), (2), and (7).
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The above discussion provides a {irm legal base for the funding of
affirmative action projects of criminal justice agencies. Generally, such projects
flow from the formulation of an affirmative action plan in an EEO program.

An EEO program, then, is more than a legal requirement that is a condition
of eligibility for the receipt of LEAA funds. It also defines the problem areas
around which effective affirmative action, such as minority recruitment
programs, can be taken by a criminal justice agency. This being the case, it
follows that it is permissible to provide Part C funded technical assistance
under Section 303(a)(10)! and/or a Part C action grant for the purpose of
completing a partial EEO program when a grant has been special-conditioned
under LEAA Instruction | 7400.3.

Anapproved EEO program should be viewed as the primary responsibility of
the applicant/recipient of funds. It is, for most criminal justice agencies, a
condition for the receipt of funds. Although written EEO programs, based on
objective analysis, are important means of improving and strengthening law
enforcement and criminal justice, this use of Part C funds should be judicious,
utilizing the existing facilities and personnel of the particular criminal justice
agencies insofar as possible. If the recipient criminal justice agency is within the
requirements of 28 C.F.R. 42.301 et seq., subpart E, the EEO program must be
completed or the grant special-conditioned under LEAA Instruction 1 7400.3
wher the application is approved. This would prohibit a grant being made for
EEQ program formulation in circumstances other than when a special
condition has been granted.

Technical assistance may be provided to an applicant or grantee in the initial

formulation or refinement of an EEQO program. Section 303(a)(10) of the act
requires that the Staté plan:

(10) demonstrate the willingness of the State {o contribute technical assistance or
services for programs and projects contemplated by the Statewide comprehensive plan
and the programs and projects contemplated by units of general local government or
combinations of such units.

Technical assistance has been broadly stated to include *. .. the communi-
cation of knowledge, skills, and know-how...(by means of)...expert
advisory personnel, the conduct of training activities and conferences, and the
preparation and dissemination of technical publications.”® The provision of
technical assistance by the New York civil rights compliance officer to criminal
justice agencies as contemplated by Program G-5 is well within the type of
technical assistance or services intended to be provided under Section
303(a)(10) of the act.

There are no legal barriers to the Program G-5 component to assist in the
implementation of affirmative «ctior plans to be addressed on a statewide,
multiagency, or regional basis.

1See LEAA Office of General Counsel Legal Opinion No. 74-22, Aug. 22, 1973, on
this question generally.
2LEAA Office of General Counsel Legal Opinion No. 74-15, July 9, 1973.
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Conclusion

It is the opinion of this office that the New York State Plan Program G-5
meets the legal requirements (or the use of Part C funds under the act.

Part C action program funds may be used for the refinement of a partial
EEO program of a criminal justice agency that qualifies for special-condition
treatment under LEAA Instruction [ 7400.3 (2/13/74).

Technical assistance may be provided to an applicant/recipient of Part C
funds for the purpose of formulating or refining an EEO program required
under 28 C.F.R. 42.301 et seq., subpart E.

Legal Opinion No. 75-31—~Use of LEAA Funds for the Purchase of
a Police Logging Recording System for Radio and Telephone
Communications—April 9, 1975

TO: LEAA Regional Administrator
Region 1X - San Francisco

This is in response to your memorandum of January 15, 1975, requesting an
opinion concerning the legality, under Federal statutes, of a program in Hawaii
that provides for police departments to record incoming telephone calls and all
radio communications transmissions.

The initial implementation of this project will involve the purchase and
installation of a complete communications monitoring system within the police
communications section. The major objectives of this logging recorder system
are to. provide a means of permanent and official recording of all radio
transmissions and telephone calls, to provide a means of instant recheck of
hurriedly given requests for police service, and to provide a sequentially timed
record of call receipts and dispatch instructions.

The program, if implemented as described- in your submission, does not
appear to violate existing Federal wiretap law. The appropriate Federal code
section, 18 U.S.C. 2511(2){(c), provides that:

It shall not be unlawful under this chapter for a person acting under color of law to
intercept a wire or oral communication, where such person is a party to the
communication or one of the parties to the communication has given prior consent to
such interception.

Thus, all that is required under Federal law is that one party consent to
record a communication. Consequently, a local police department violates no
Federal law by recording its incoming telephone calls.

Also, it appears that a law enforcement agency is not required to install a
periodic tone sound to alert the caller to the fact that the call is being recorded.
See 47 U.S.C. 605,47 C.F.R. 15.11, and 64.501. We suggest, however, that this
question be referred to the Federal Communications Commission (FCC) for a

determination of whether or not any FCC regulations do require a periodic -

tone sound during a recorded telephone conversation.

Sk
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Therefore, it is the conclusion of this office that it is permissible to fund a
Police Logging Recording System through the use of LEAA block action funds
as authorized under Part C, Section 301(b)(1) of the Omnibus Crime Control
and Safe Streets Act, as amended (Public Law 90-351, as amended by Public
Law 91-644, Public Law 93-83, and Public Law 93-415).

LEAA grant funds must, of course, be used in accord with State as well as
Federal law. This office defers to the Attorney General of the State of Hawaii
on the question of the legality of the system under any applicable State
wiretap law,

Legal Opinion No. 75-32—Access to Student Records of Law
Enforcement Education Programs Applicants or Recipients—
February 28, 1975

TO: LEAA Regional Administrator
Region X - Seattle

This is in response to your memorandum of January 6, 1975, concerning
the letter received from Mrs. Susan Shackette of Eastern Washington State
College dated December 11, 1974. Mis. Shackette referred to the recently
enacted “Buckley Amendment” to the Education Amendments of 1974
(Public Law 93-380), which was approved on August 21, 1974. Under this
amendment, personally identitiable records or files of students may not be
released by a school without the written consent of the student or parents. One
of the statutory exceptions of this current requirement is Section 438(b)(1)(D)
of this act, which excludes data:

»

(D) in connection with a student’s application for, or receipt of, financial aid.

Eastern Washington State regulations issued on this subject expressly
exemp! LEAA from the consent requirement (WAC 172-08-040(1)(d)). The
regulations, however, require that certain procedures be followed by an agency
in order to obtain access. The agency must submit a written request and must
specify the type of information sought and the reason the agency has in
seeking the information. This conforms with Section 438(b)(4)(A) of Public
Law 93-380, which states that agencies desiring access to the records of students
are required to sign a written form that must be kept permanently with the file
of the student indicating specifically the legitimate educational or other
interest the agency has in seeking this information.

On December 31, 1974, however, paragraph (4)(A) of Section 438(b) of
Public Law 93-380 was amended by Public Law 93-568. The amended language
of paragraph (4)(A) no longer requires agencies seeking information to sign a
written form. The new language merely requires that educational institutions
maintain a record that indicates all agencies requesting or obtaining access to a
student’s educational records.

The proposed rules published by the Department of Health, Education, and
Welfare (HEW) on January 6, 1975, 40 F.R. 1207, implement this new
amended provision (see 45 C.F.R. 99.38).
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The Eastern Washington State College regulations were prepared prior to the
amended Section 438(b)(4)(A) and the HEW proposed rules. The WAC
regulation 172-08-040(d)(2), therefore, no longer has a statutory basis behind
it, and I am certain that the Eastern Washington State College regulations will
be amended once the college is aware of the amended provision.

Accordingly, it is the opinion of this office that LEAA should not be
required to submit written requests for student files in connection with the
Law Enforcement Education Program.

Legal Opinion No. 75-33—Report Requirements Under the Juvenile
Justice and Delinquency Prevention Act of 1974—February 28,
1975

TO: Director
Office of Public Information, LEAA

This is in response to your request for a legal opinion on what reports are
required by the Juvenile Justice and Delinquency Prevention Act of 1974
(Public Law 93-415).

The report requirements are contained in Sections 204(b)(5), 204(b)(6),
204(d)(1), 204(d)(2), 204(e), 204(*“17), 206(d), and 246 of the act. Section
263 controls the effective dates of the various sections of the act.

Major Reports

Two major annual reports to be developed by the Administrator and
submitted to the President and the Congress are required by Sections 204(b)(5)
and (6). These sections provide as follows:

(8) develop annually with the assistance of the Advisory Committee and submit to
the President and the Congress, after the first year the legislation is enacted, prior to
September 30, an analysis and evaluation of Federal juvenile delinquency programs
conducted and assisted by Federal departments and agencies, the expenditures made,
the results achieved, the plans developed, and problems in the operations and
coordination of such programs. The report shall include recommendations for
modifications in organization, management, personnel, standards, budget requests, and
implementation plans necessary to increase the effectiveness of these programs;

(6) develop annually with the assistance of the Advisory Committee and submit to
the President and Congress, after the first year the legislation is enacted, prior to
March 1, a comprehensive plan for Federal juvenile delinquency programs, with par-
ticular emphasis on the prevention of juvenile delinquency and the development of
programs and services which will encourage increased diversion of juveniles from the
traditional juvenile justice system. [Emphasis added.]

As can be seen from the following material, the legislative design in the
Juvenile Justice Act is to have all supplemental reports flowing into the two
major reports.

i
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Supplemental Reports

ln addition to the above annual reports threc supplemental reports for
inclusion in a major report are required. Sections 204(d)(1) and (2) require
that additional reports in each of the first and second report years be inctuded
in the annual report required by Section 204(b)(5). Section 204(e) requires an
additional report to be included in the third annual report required by Section
204(b)(6). These sections are as follows:

(d)(1) The first annual report submitted to the President and the Congress by the
Administrator under subsection (b)(5) shall contain, in addition to information
required by subsection (b)(S), & detailed statement of criteria developed by the
Administzator fot identifying the characteristics of juvenile delinquency, juvenife
delinquency prevention, diversion of youths from the juvenile justice system, and the
training, treatment, and rehabilitation of juvenile delinquents.

(2) The sccond such annuval report shall contain, in addition to information
required by subsection (b)(S), an identification of I'ederal programs which are related
to juvenile delinquency prevention or treatment, together with a statement of the
moneys expended for cach such program during the most recent complete fiscal year.
Such identification shall be made by the Administrator through the use of criteria
developed undes paragraph (1).

(¢) The third such annual report submitted to the President and the Congress by
the Administrator under subsection (b)(6) shall contain, in addition to the comprehen-
sive plan required by subsection (b)(6), a detailed statement of procedures o be used
with respect to the submission of juvenile delinquency development statements to the
Administrator by Federal agencics under subsection (). Such statement submitted
by the Administrator shall include a description of information, data, and analyses
which shall be contained in each such development statement.

The three additional reports are designed as a process to establish criteria to
identify aspects of juvenile delinquency, to identify relevant Federal juvenile
delinquency programs through the use of such criteria, and finally to establish
procedures through which the identified Federal agencies will submit annual
juvenite delinquency development statements required by Section 20441").

Other Federal Agency Reports

Supplementing LEAA report requirements are provisions set out in Section
204 that require all other Federal agencies to prepare “juvenile delinquency
development statements,” as follows:

(“")(1) The Administrator shall require through appropriate authority each
Federal sgency which administers a Federal juvenile delinquency program which meets
any criterion developed Ly the Administrator under Section 204(d){1) to submit
annually to the Council a juvenile delinquency development statement. Such staiement
shall be in addition to any information, report, study, or survey which the
Administrator may require under Section 204(f).

(2) Each juvenile delinquency development statement submitted to the Adminis-
trator under subsection (™) shall be submitted i. accordance with procedures
established by the Administrator under Section 204(c) and shall contain such
information, data, and analyses as the Administrator may require under Section
204(e). Such analyses shall include an analysis of the extent to which the juvenile
delinquency program of the Federal agency submitting such development statement
conlorms with and furthers Federal juvenile delinquency prevention and (reatment
goals and policies.
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(3) The Administrator shall review and comment upon cach juvenile delinquency
development statement transinitted to him under subsection (*1""). Such development
statement, together with the comments of the Administrator, shall be included by the
Federal agency involved in every recommendation or request made by such agency for
Federal legislation which significantly affects juvenile delinquenvy prevention and
treatment.

The results of this process would be likely to end up in the appropriate
major report.

Coordinating Council Report

Section 206(d), as follows, requires that the annual report of the
Coordinating Courncil be a part of one of the LEAA annual reports described
earlier in this memorandum:

... a description of the activitics of the Council shall be included in the annual
report required by Section 204 (b)(5) of this title.

National Institute Report

Section 246, as follows, requires that the annual report of the Institute also
be included in the annual report required by Section 204({b)(5):

Section 246, The Deputy Assistant Administrator for the National [nstitute for
Juvenile Justice and Delinquency Prevention shall develop annually and submit to the
Administrator after the first year the legisiation is enacted, prior to June 30, a report
on research, demonstration, training, and cvaluation programs funded under this title,
including a review of the results of such programs, an assessment of the application of
such results to existing and to new juvenile delinquency programs, and detailed
recommendations for future research, demonstration, training, and evaluation pro-
grams. The Administrator shall include a summary of these rsults and recommen-
dations in his report to the President and Congress required by Section 204 (b)(S).
[Emphasis added. ]

Effective Dates for Reports—Legislative History

Several of these report requirements are influenced by Section 263, the
“effective clause™ of the gct. This section reads as follows:

Section 263. (1) Except as pravided by subsection (b), the foregoing provisions of
this Act shall take cffect on the date of enactment of this Act.

(b) Section 204(b)(5) and 204(b)(6) shall become effective at the close of the
thirty-first day of the twelfth calendar month of 1974. Section 204(*I"") shall become
effective at the close of the thirty-first day of the cighth calendar month of 1976.

The meaning of Section 263(b) and its effect on the report requirements of
Sections 204(b)(5) and (6), and on the juvenile delinquency development

statements required by Section 204(“”") is unclear. The original provisions of
S.821, as passed by the Senate and as amended by the House, must be
examined in order to determine congressional intent.
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The Senate bill contained the exact language in Sections 474(b)(5) and (6)
that was adopted by the Conference Committee as Sections 204{b){5) and (6).
The Senate bill made no provision for additional reports (Sections 204(d)(1)
and (2), 204(e)), however, and no provision for the submission of juvenile
delinquency development statements (Section 204(“1")). The annual report of
the Coordinatir.g Council is required by Section 476(d), this section being
identical to Section 206(d) of the act. Finally, the annual report of the
Institute is required by Section 408, this provision being identical to Section
246 of the act. There is no “effective clause™ in the Senate bill.

The House amendment required the same two annual reports required by
the act and by the Senate bill. The language of the House amendment, Sections
104(b)(5) and (6), is somewhat different, however. It provides as follows:

(5) develop annually, submit to the Council for review, and thereafter submit to the
President and the Congress, no later than September 30, a report which shall include an
analysis and evaluation of Federal juvenile delinquency programs conducted and
assisted by Federal agencies, the expenditures made, the results achieved, the plans
developed, and problems in the operations and coordination of such programs. and
recommendations {or modifications in organization, management, personnel, stand-
ards, budget requests, and implementation ptans nccessary to increase the effectiveness
ol such programs;

(6) develop annually, submit to the Council for review, and thercafter submit to
the President and the Congress, no later than March 1, a comprehensive plan for
juvenile delinquency programs administered by any Federal agency, with particular
emphasis on the prevention of juvenile detinquency and the development of programs
and services which will encourage increased diversion of juveniles from the traditional
juvenile justice system.

A key phrase in the Senate bill and the act itself, ““after the first year the
legislation is enacted,” was not in this version.

The additional reporting requirements of*Sections 204(d)(1) and (2) and
Section 204(e) of the act were incorporated substantially verbatim from
Sections 104(d)(1) and (2) and Section 104(e) of the House amendment:

(d)(1) The first report submitted to the President and the Congress by the
Sccretary under subsection (b)(5) shall contain, in addition to information required
by subsection (b)(5), a detailed statement of criteria developed by the Secretary for
identifying the characteristics of juvenile delinquency, juvenile delinquency prevention,
diversion of youths from the juvenile justice system, and the training, treatment, and
rehabilitation of juvenile delinquents.

(2) The second such report shall contain, in addition to information tequired by
subsection (0)(5), an identification of Federal programs which are related to juvenile
delinquency prevention or treatment, together with a statement of the moneys
expended for each such program during the most recent complete fiscal year. Such
identification shall be made by the Secretary through the use of criteria developed
under paragraph (1).

(e) The third report submitted to the President and the Congress by the Secretary
under subsection (b)(6) shatl contain, in addition to the comprehensive plan required
by subsection (b)(6), a detailed statement of procedures to be used with respect to the
submission of juvenile delinquency development statements to the Sccretary by
Federal agencies under Section 103. Such statement submitted by the Secretary shall
include a description of information, data, and analyses which shall be contained in
cach such development statement.

i
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The following requirement for submission of juvenile delinquency develop-
ment statements, Section 105 of the Flouse amendment, was carried over with
the same substantive requirements, as Section 204(“1”") of the act:

’ (ﬂ) The Secretary shall require each IFederal agency which administers a Federal
juvenile delinquency program which meets any criterion developed by the Secretary
under Section 104(d)(1) to submit to the Secretary a juvenile delinquency develop-
ment statement. Such statement shall be in addition to any information, report, study
or survey which the Secretary may require under Section 104(f). '

(b) Each juvenile delinquency development statement submitted to the Secretary
under subsection (a) shalf be submitted in accordance with procedures established by
the Secretary under Section 104(c) and shall contain such information, data, and
analyses as the Secretary may require under Section 104 (e). Such analyses shall include
an analysis of the extent to which the juvenile delinquency program of the Federal
agency submitting such development statement conforms with and furthers Federal
juvenile delinquency prevention and treatment goals and policies.

(c) The Sccretary shall review and comment upon each juvenile delinquency
development statement transmitted to him under subsection (a). Such development
statement, together with the comments of the Secretary, shall be included by the
Federal agency involved in every recommendation or request made by such agency for
fred(taral ltegismtion which significantly affects juvenile delinquency prevention and
reatment.

Section 502(g) of the House amendment had a Coordinating Council report
provision similar to that of the Senate bill and of the act: “A description of the
activities of the Council shall be included in the annual report required by
Section 104(b)(5).”

Section 308 of the House amendment required that an Institute annual
report be submitted prior to June 30, as follows:

Section 308. The Administrator shall develop annually and submit to the President
andleach House of the Congress, prior to June 30, a report on the activities of the
Institute and on research, demonstration, training, and evaluation programs funded
under this title, including a review of the results of such piagrams, an assessment of the
application of such results to existing and new juvenile delinquency programs, and
detailed recommendations for future research, demonstration, training, and evaluation
programs.

, Finally, the House amendment provided for effective dates in Section 603.
The provisions of Section 603(b) were intended to control the effective dates
for the report requirements of Sections 104(b)(5), 104(b)(6), and Section 105:

(Section 603)

(a) Except as provided by subsection (b), the foregoing provisions of this Act shall
take effect on tlie date of enactment of this Act.

(b) Section 104(b)(5), Section 104(b)(6), and Section 310 shall take effect at the
cf;);c; of December 31, 1974. Section 1035 shall take effect at the close of August 31,

. A comparison of the act and the legislation passed by the House and Senate
indicates that the conferees selected provisions of each bill to insert in the
conference committee bill. Some provisions of the act were selected from the
Senate bill: Sections 204(b)(5), 204(b)(6), 206{d), 246, and 408. Other
provisions were incorporated, as modified, from the House bill: Sections 204(c),
204(d)(1), 204(d)(2), 204(e), 204(“1"), and 263.
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The conference report (S. Rept. 93-1103, Aug. 16, 1974) on S. 821 did not
clarify the questions related to specific due dates of reports. The “Joint
Explanatory Statement of the Committee on Conference” states that: “The
Senate bill required annual evaluation and analyses of all Federal juvenile
delinquency programs one year after enactment of this bill. The House
amendment required that the first annual report be submitted by September
30. The conference substitute adopts the Senate provision.” (Ibid., p. 40.)

The Senate bill clearly did not require that the annual report be submitted 1
year after enactment of the bill. Rather, Section 474(b)(5) required that the
report be submitted ™. .. after the first year the legislation is enacted, prior to
September 30. ..." This clearly means September 30, 1975, more than 1 year
after the September 7, 1974, enactment date. The House amendment did not
require that the first annual report be submitted by September 30, 1974, The
conferees apparently failed to take into account the effect of Section 603(b) of
the House amendment, which provided that Section 104(b)(S) would not take
effect until December 31, 1974, The result js that under the House
amendment the report would be due before September 30, 1975, the same
date that the report would be due under the Senate bill. What the conferees did
do was to adopt the Senate bill’s language to establish the due date and then go
on to adopt the House amendment’s Section 603(b) provision relating to the
effective dates of Sections 104(b)(3) and (6):

The House amendment provided for effective dates of this Act. There was no
comparable Senate provision. The conference substitute adopts the House provision.
(Ibid., p. 45.)

Thus, the conferees adopted both the Senate bill and the House amendment
methodology used to establish the exact same due dates {or the annual reports
required by Section 204(b)(5) and (6). The result is an ambiguity in the act
that raises the question as to whether the effect of the two provisions,
construed together, requires submission of the initial annual reports in 1975 or
in 1976.

It is apparent from the legislative history that the intent of the Senate bill
and the House amendment prior to conference was that the first annual reports
would be due in 1975, Had the conferees intended to change the due dates of
the initial annual reports they could easily have done so either in Sections
204(b)(5) and (6) or in Section 263(b), first sentence. Their failure to do so
and the lack of any indicia of an intent to postpone the reports for an
additional year in the conference report suggests that no change in the annual
report dates was intended. That no change was intended is also indicated by
the fact that if the first annual report required by Section 204(b)}(6) was not
required until March 1, 1976, then the third additional report required by
Section 204(e) would be due in the annual report due prior to March 1, 1978.
The authorization of the act, however, expires an June 30, 1977. There would
be no Maich 1. 1978, annual report.

e i
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In Hattaway v. United States, 304 F. 2d 5, 9-10 (5th Cir. 1962) the court

quotes with approval Mr., Justice Story’s statement from United States v. Winn,
3 Summn. 209, 211, Fed, Case No, L6, 740:

In short, it appears to me, that the proper course in all these cases { interpretation
of words of a statute], is to search out and follow the true intent of the {egistature, and
to adopt that sense of the words which harmonizes best with the context, and
promotes in the fullest manner, the apparent policy and objects of the legislature.

It is the conclusion of this office that Congress intended the annual reports
required by Sections 204(b)(5) and (6) to be due prior to September 30, 1975,
and March 1, 1975, respectively. The interpretation of the words of Sections
204(b)(5) and (6) and Section 263(b), first sentence, which promotes this
intent of the legislation, is as follows: Either Sections 204(b)(5) and (6) or
Section 263(b). first sentence, read alone would require the annual reports to
be submitted prior to September 30, 1975, and March 1. 1975, respectively.
Reading the two together provides no different result. Sections 204(b)(5) and
(6) become effective on December 31, 1974, under Section 263(b) first
sentence, On January 1. 1975, Sections 204(b)(5) and (6) would still require
that the annual reports be due “after the first year the legistation is enacted,
prior to September 30, (March 1)....” Because the legislation was enacted on
September 7, 1974, the first year thereafter is 1975. It follows that the three
additional reports are due prior to September 30, 1975 (204(d)(1)), Septem-
ber 30, 1976 (204(d)(2)), and March 1, 1977 (204(e)), respectively. The initial
Coordinating Council report is due prior to September 30, 1975, and the initial
annual report of the Institute is due prior to June 30, 1975.

The March 1, 1975, due date for the annual report required by Section
204(b)(6) presents some practical difficulties. As of the date of this opinion
there has been no appropriation by the Congress for the purposes of Title Ii,
the members of the Advisory Committee have not yet been appointed by the
President, and the Office of Juvenile Justice and Delinquency Prevention has
not been formally established. In addition, it is clear that a comprehensive plan
for Federal juvenile delinquency programs must be based, at least in part, upon
the annual analysis and evaluation of Federal juvenile delinquency programs
required by Section 204(b)(5). This latter report is not due until September 30,
1975, 1t is clearly impossible, under these circumstances, for a truly
comprehensive plan to be,developed by March 1, 1975. Therefore. it is the
opinion of this office that the plan required by Section 204(b)(6) could take
the form of a plan for or outline of the steps to be taken by the office and the
Advisory Committee in order to develop a truly comprehensive plan for
Federal juvenile programs prior to March 1, 1976.

Juvenile delinquency development statements are the product of the
additional report process. Under the House amendment, Section 603(b),
Section 105 would take effect at the close of August 31, 1977. The act,
Section 263(b), provides that the parallel section, Section 204(““1™), is to
become effective at the close of August 31, 1976. The probable rationale for
this change was the fact that the House amendment had a 4-year authorization,
while the act provides a 3-year authorization. Had the August 31, 1977, date
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been retained it would have gone beyond the June 30, 1977, date on which the
authority of the act expires.

Because Section 204(*1) takes effect September 1, 1976, submission of
juvenile delinquency development statements could be required on or after
that date. Because, the third report, establishing procedures for submission,
will not be due until March 1, 1977, however, it would be acting outside of the
statutory design of Section 204(d) to require submission of development
statements prior to the establishment of procedures for submission. This
difficulty could be overcome by issuing the third additional report in the
annual report due prior to March 1, 1976, and requiring that development
statements be submitted on or after September 1, 1976. Otherwise, develop-
ment statements could not be due until March 1, 1977, when the procedures
for submission are established pursuant to Section 204(e).

COORDINATING COUNCIL
JUVENILE DELINQUENCY
DEVELOPMENT STATEMENTS
OUE AFTER 3177, ANNUAL

INCLUDED REPORTS
of juvenile

Conclusion

for
{above) by Federal agencies for the identified Faderal programs.

SUBMISSION

It is the opinion of this office that the initial annual reports and
development statements required under the act are due as follows:

*This series of reports develops juvenife delinquency program critersa,
wentifses juvenyle delinquency-retated Federal programs, and establishes

—Section 204(b)(5) — Prior to September 30, 1975

b 32
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g i | 0 % 3 e —Section 204(d)(1) — Prior to September 30, 1975
3 g j 380 T I ~Section 204(d)(2) — Prior to September 30, 1976
2 % R EEETEE —Section 204(e)  ~ Prior to March 1, 1977
: iR | 255 253253 —Section 204(*”) - After March 1, 1977
2 I = §;§ i —Section 206(d)  — Prior to September 30, 1975
£ BHE —Section 246 — Prior to June 30, 1975
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These due dates and the relationships of the reports to one another are
illustrated in the chart on page 174'.

PROGRAMS -

| 1DENTIFICATION
OF FEDERAL
DUE PRIOR TO §

Legal Opinion No. 75-34—Community Development Act Funds as
Match for LEAA Programs—April 18, 1975

E3 ; ﬁg <52
v sE= i%&azg . !
2 232 §92es TO: Inspector General
E : ég 22532 Office of Inspector General, LEAA

Fug

E , §§§ P This is in response to your request for an opinion regarding the utilization
o e Z3y L of community development funds as eligible match for LEAA grants.
5 £
O § L‘E gég *g?%?z Housing and Community Development Act
~ % & 3 & : R . |
— B »>v = S ;‘O“ The primary objective of Fhe Housing and Commuxpty Development Agt_of
& = ;c’) > = mElge 1974 (Public Law 93-383) is the development of viable living communities
o] % g:; o ;%jif through the provision of decent housing, suitable living environments, and
a. (=4 3 z90Y
I&‘ g;’ -r% g g i:é, §§J89 "'The Fiscal Year Adjustment Act (Public Law 94-273, April 21, 1976) adjusts the

Juvenile Justice Act reporting dates to comport with the new Federal fiscal year (October
1 to September 30). The due dates set forth in this opinion should be read, for reports due.
after April 21, 1976, as follows: March 1 as June 1, June 30 as Se.ptembar 30; and
September 30 as December 3.
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expanded economic opportunities principally for persons of low and moderate
income. Crime prevention activities are included within the act’s comprehen-
sive coverage, and methods of funding such activities are delineated in the act
and more fully explained in the accompanying regulations.

The new act does not define the crime prevention activities that are eligible
for funding, but does provide that funds from the act can be used for crime
prevention purposes to pay the cost of such activities either directly or
indirectly by paying the non-Federal share of other grant-in-aid programs that
prevent crime or have an impact on crime prevention activities.

Limitations

Section 105(a)(9) of the act provides for the “payment of the non-Federal
share required in connection with a Federal grant-in-aid program undertaken as
part of the Community Development Program.”

Section 570.200(a)(9) of the promulgated regulations, entitled “*Community
Development Block Grants,” 24 C.F.R. 570.200(a)(9) (1975), provides the
limitation that community development block-grant funds can be used to pay
the non-Federal share required in connection with a Federal grant-in-aid
program undertaken as part of the community development program only
where such payment is limited to activities otherwise eligible under the act.
The foregoing necessarily limits the extent to which public services and public
facilities can be matched with community development block-grant funds.
Furthermore, this payment is sabject to the requirement in Section 570.303
of the regulations that the additional programs that are to provide rescurces for
the community must be identified and included in the complete Community
Development Plan and in the application for grants. Additionally, HUD
officials indicate that payment of the non-Fedgral share is applicable only to
pragrams that begar after January 1, 1975.

Section 105(2)(8) of the act specifies that assistance can be given for:

[P]rovision of public services not otherwise available in areas where other activities
assisted under this title are being carried out in a concentrated manner, if such services
are determined to be necessary or appropriate to support such other activities and iff
assistance in providing or securing such services under ather applicable Federal laws or
programs has been applied for and denied or not made available within a reasonable
period of time, and if such services are directed toward (a) improving the community’s
public services and facilities, including those concerned with the employment,
economic development, crime prevention, child care, health, drug abuse, education,
welfare, or recreation needs of persons residing in such areas and (b) coordinating
public and private development programs. [ Emphasis added.}

Community development funds, according to the act, can be used directly
for crime prevention activities when the request for other Federal program
assistance in that area has either been denied or not made available within a
reasonable period of time. Section 570.607(b) of the promulgated regulations
defines a “‘reasonable period of time” in the [ollowing manner:

The recipient has received. .. (2) a written statement that funds cannot be made
available for at least 90 days after the request; o, (3) no response from the Federal,
State, or local agency within a 90 day period from the date of application or
ingquiry;...
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Grant assistance for a community development program is not dependent
only on the unavailability of other program assistance. Other considerations as
set forth in Section 105(a)(8) of the act and Section 570.200(a)(8) of the regu-
lations also apply. These other requirements include unavailability of such seyv-
ice In areas, or serving residents of areas, in which the recipient is undertaking,
or will undertake, other block-grant-assisted activities and the determination
that sucl} ;crvices are necessary or appropriate to support these other block-
grant activities.

The use of community development funds for crime prevention activities is
further limited by Section 570.201(a)(1) of the regulations which identifies

activities that cannot be funded. Included in the lst of ineligible activitics
are:

Buildings and facilities for the general conduct of government, such as city
halls and otl}cr headquarters of government (where the governing body meets
regularly), of the recipient and which are predominantly used for municipall
purposes, courthouses, police stations, and other municipal office buildings.

) HUD officials suggest the intent is not to use community development
Iupds to construct the principal facilities listed. Although a central or
primary police station would be an ineligible expenditure, it was thought
that it might be possible to build or help build a substation for police in
u‘neighborhood area. Correspondence with the Office of General Counsel
of HUD, however, indicates that such a substation does not appear (o
meet the proposed regulatory definition of neighborhood facility, which is
pqttcmed after the neighborhood facilities grant program (Sectic,m 703(c)
of the Housing and Urban Development Act of 1965, Public Law 89-117)
and that includes, among other things, the provision of health recrcation'lf
social, or similar community services, ’ h

Summary and Conclusion

1Community development funds may be used as eligible match for
LEM grants. The use is subject to the following limitations: (1) Com-
munity development block-grant funds may be used only where such
payment is limited to activities otherwise eligible under the act; (2) funds
must' bct identified and included in the Community Development" P]%m and
application for grant; (3) payment is applicable only to programs that
began af‘ter January I, 1975; and (4) funds may not be used for buildings
and - facilities used to conduct the business of government including

courthouses, police stations, and, in all likel; i i
: . 8 , and, ihood, neigh
substations. ghborhood police
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Legal Opinion No. 75-35—Use of Part C Funds for Enforcing Texas
Cigarette Tax Laws—August 21, 1975

TO: LEAA Regional Adiministrator
Region VI - Dallas

This is in response to a letter of May 16, 1975, from the Texas\(‘rhninal
Justice Division (SPA) asking whether a proposed cigarf%tte tax enforcement
program may be funded by LEAA under the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Public Law 90-351, as amended b}’ Public
Law 91-644. Public Law 93-83, and Public Law 93-415). It is the opinion qf
this office that LEAA does not have the authority to fund this program as it
does not serve a criminal justice purpose. '

The project proposed by the Comptroller of Texas involves two phases‘. In
the first, a “Pilot Tax Enforcement Program™ at four key border crossings
would be established. In addition the Comptroller’s Office would make a
“complete study . .. of the scope of tax enforcement problems related‘to '.-111‘
commodities” and would “examine all problems related to the collection of
taxes by various tax programs.” (Comptroller’s Proposal, p. 13.) The SfCOﬂd
phase entails implementation of “a fotal tax enforcement program that
“would encompass cigarette tax enforcement efforts, plus other defined tax
enforcement problems.” (Ibid., pp. 14, 15.) It is noted that the latter are not,
in fact, defined in the proposal.

Under Section 301 of the act. LEAA is authorized to muake grants to States
“to carry out programs and projects to improve and strengthen luw.
enforcement and criminal justice.” That tenn is defined in Section 601(a) of
the act to mean: s

...any activity pertaining to crime prevention, control or re(ll{ction”or the
enforcement of the criminal law, including, but not limited to, pol}ce cllurts»to
prevent, control or reduce crime or (o apprehend criminals, uctivitigs of courts having
criminal jurisdiction and velated agencies (including, prosecutorial and defender
services) activities of corrections, probation, or parole autho;itics, and programs
relating to the prevention, control, or reduction of juvenile delinquency or narcotic
addiction.

In interpreting the above sections, LEAA has determined ﬂl‘athagencies that
are not primarily engaged in the general enforcement of criminal Igw, but
rather have as their primary purpose and function the implementation and
enforcement of specialized areas of the law such as civil, regulatory, or
administrative law, are not “law enforcement and criminal justice™ agencies for
general funding eligibility purposes. Such agencies are not, howgver, totally
precluded from participating in or receiving Federal grant fund as;stance from
LEAA. They are eligible to receive LEAA grant assistance for specific programs
that will accomplish a clear “law enforcement and criminal justice™ purpose in
accord with the funding provisions of Section 301(b) of the act.

It should be noted that an agency that is engaged primarily in the general
enforcement of criminal law is eligible to receive grants although not every
activity performed relates to criminal law enforcement, For example, police

VIR
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departments enforce not only criminal laws but many civil and regulatory ones,
too, such as traffic laws and building codes. An agency that is not primarily
engaged in the general enforcement of criminal law may receive grants only by
establishing that particular programs will serve a specified purpose under the
act. LEAA will scrutinize proposed programs of this type much more closely
than those proposed by general law enforcement agencies.

The (Texas) Office of the Comptroller of Public Accounts serves as the
central accounting office and principal tax administration office of the State.
{Ibid., p. 2.) No claim i{s made that it is a criminal justice agency and this office
does not believe that it is. The sole question presented, therefore, is whether
the proposed project serves a purpose for which LEAA funds may be used.

It is the opinion of this office that tax enforcement laws are not primarily
criminal but rather civil or regulatory. The fact that criminal sanctions may
arise out of the violation of these laws does not change their nature.

In general usage a lawbreaker is synonymous with a criminal. In actuality
criminal laws constitute but a small portion of the vast body of Federal and
State law. Criminal laws are specifically designated as such; usually they are
labeled felonies or misdemeanors and the penalties {for violations are set forth,
Often they are listed in separate chapters or volumes of a jurisdiction’s
codification (see, eg., 18 U.S.C,). Civil laws, on the other hand, pertain to
almost every aspect of modern living, ranging from traffic violations to banking
regulations. The distinction between civil and criminal laws is not always a very
clear one; often the same act may be subject to both criminal and civil
sanctions. An analogy may be drawn to one who assaults another. The assaulter
is lable for civil damages to his victim regardless of any possible criminal
assault charges. Similarly, one who violates a civil law may be liable to the
government for civil damages regardless of any possible criminal charges.

The Supreme Court has considered this distinction in a number of cases. In
Helvering v. Mitchell, 303 U.S. 391 (1938), the Court upheld a civil penalty for
fraudulent failure to pay taxes even though the taxpayer had been acquitted on
criminal charges of willful failure to pay. In a later case, the Court explained
the difference between civil and criminal laws (United States ex rel. Marcus v.
Hess, 317 U.S. 537 (1943), Frankfurter, J., concurring). Civil laws are remedial
(they provide the relief the government would be entitled to were it a person)
while criminal laws punish. It is true that “punishment, in a certain and very
limited sense may be the result of the statute before us so far as the wrongdoer
is concerned,” but this is not enough to label it as a criminal statute. (Brady v.
Daly, 175 U.S. 148,158 (1899))

The Cigarette Tax Law of Texas, like the Internal Revenue Code, contains
two different penalties for violations. Section 7.33 permits the Comptroller to
waive seizure of unstamped cigarettes provided the offender obtains stamps
and pays their value again as a penalty. Sections 7.36 and 7.37 make certain
acts misdemeanors and felonies, respectively, and set forth the parameters of
the applicable fines and prison sentences.

In light of the Supreme Court rulings on this subject, it is clear that the
entire set of Texas cigarette tax laws cannot be considered criminal law.
Sections 7.27 and 7.31 set forth the basic tax provisions and are civil or
regulatory in nature. Section 7.33, which provides for civil penalties for
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violations, is also clearly civil. Only Sections 7.36 and 7.37, which deal with
misdemeanors and felonies, constitute criminal law.

A program designed to promote general enforcement of these cigarette taxes
cannot be funded by LEAA as it does not primarily serve a criminal law
enforcement purpose. The main thrust of the proposed project appears to be to
set up border stations and collect taxes from the average law-abiding individual
who would pay the tax if he knew it existed. Appendix F of the Comptroiler’s
Proposal supports this view of the program. Of 25 cigarette tax violators who
were confronted some time after crossing the border (generally a day or two)
most expressed surprise at the necessity to pay taxes and apparently only three
criminal charges resnlted.

Programs similar to the one proposed here may be funded by LEAA if the
emphasis is upon the criminal law enforcement aspects (that is, the
apprehension and prosecution of willful violators) rather than the civil aspects
(collection, education, and civil penalties). Obviously, a project that primarily
serves a criminal law enforcement purpose indirectly will promote civil law
enforcement also. The critical question in determining eligibility for LEAA
funding is whether the program primarily serves criminal law enforcement. This
determination is to some extent subjective and must be made on a case-by-case
Dbasis.

There is one additional factor that is relevant in considering programs of this
type. Cigarette smuggling is often carried out by organized crime on a large
scale. Tt has been estimated that 75 percent of the 130 million cartons annually
smuggled north from two southern States are brought up by organized crime
(see Wayne, “Cracking Down on Bootleg Cigarettes,” The National Observer,
June 21, 1975, p. 13, col. 2). One of the permissible uses of LEAA funds is for
“[t]he organization, education and training of special law enforcement and
criminal justice units to combat organized crime.” (Section 301(b)(5).) Thus, a
program designed to halt cigarette smuggling by organized crime would meet
the requirements of Section 301 and the “primarily criminal” test may be
unnecessary.

By applying the above criteria to the plan proposed by the Comptroller of
Texas, it is the opinion of this office that LEAA funding is not available. The
program does not appear to serve primarily criminal law enforcement purposes.
but rather seeks aid in general tax collections with the criminal aspects merely
incidental. Nor does the project as described include an attack on organized
crime’s role in cigarette smuggling.

Appendix B of the Comptroller’s Proposal contains summaries of five other
tax laws: Motor Fuel Tax, Sales Tax, Finance Tax, Inheritance Tax, and Hotel
QOccupancy Tax. Presumably these laws would be studied in the first phase of
the project and possibly included in the second phase as “other defined tax
enforcement problems.” The same tests should be applied to these areas as that
set forth above. LEAA funding cannot be used to aid the enforcement of civil
or regulatory laws, which these tax laws generally are. Programs designed
primarily to enforce the criminal aspects of these laws, however, are eligible for
LEAA funding. Based on the outline set forth in the proposal, it is the opinion
of this office that LEAA funds may not be used. Should a more concrete plan
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be submitted, its eligibility for LEAA funding will be determined using the
tests set forth above.

_ In conclusion, t‘he project proposed by the Comptroller of Texas to enforce
cigarette tax laws is not eligible to receive LEAA funding as it does not serve a
purpose for which LEAA funds may be used under Section 301(b).

Legal Opinion No. 75-36—{Number not used.)

Legal Opinion No, 75-37—Use of Part C Funds tc Train Montana
Department of Revenue Investigators—May 20, 1975

TO: LEAA Regional Administrator
Region V11I - Denver

This is in response to a memorandum dated Dec, 10, 1974, asking whether
the Montana Department of Revenue is eligible to participate in and receive
Federal funds from the Law Enforcement Assistance Administration (LEAA)
for the purpose of training liquor and tobacco tax investigators. It is the
qpinion of this office that the Montana Department of Revenue is not eligible
for funding of general purpose activities from LEAA fund sources. It is also the
opinion of this office that the proposed project to train Bureau of Investigation
personnel at the Consolidated Law Enforcement Training Center is sufficiently
related to a law enforcement purpose to qualify for LEAA fund assistance.

The following provisions of the Revised Code of Montana have been cited to

us as evidence of the law enforcement duties of the liquor and tobacco tax
investigators:

84-5606.26. BOARD DUTIES AND POWERS-ARREST, ENTRY OF -
PLAINT f\ND LAWFUL SEARCH AND SEIZURE AUTHORIZED. Thco lbmxc;(c?wils
chargeq with the duty of administering and enforeing the provisions of this act, and the
board,.xts members and agents, are hereby given the powers of peace ofﬁccrs’ and are
authorized and 9mpowcred to arrest any person violating any provision of this’act and
to enter complaint be(’orc,any court of competent jurisdiction, and to lawfully séaxcl\
gmq seize and use as evidence, any unlawful or unlawfully possessed license, stanmp or
mminiz; é‘oun;igi? the possession of any person or place, '

- . (2815.112) Liquor container mu ¢ ¢ i ici
oo et pcziceqofﬁcers tai st have been seated with official seal—

(2). Any inspector or peace officer who finds liquor, which he has reasonable cause
to belicve is had or kept by any person in violation of the provisions of this act, may
\yxtl\ou} warrant, forthwith scize and remove the same and the packages in whi,ch thé
hquor is kept, and upon conviction of the person for a violation of any provision of
this section the liquor and all packages containing the same shall, in addition to any
other penalty prescribed by this act, ipso facto be forfeited to the state of Montana.

‘To hold that these provisions make the Montana Department of Revenue
glxglble to participate in and receive Federal fund grant assistance from LEAA
is inconsistent with prior LEAA interpretations of eligibility requirements.
Under Section 301 of the Omnibus Crime Control and Safe Streets Act of
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1968, as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83, and Public Law 93-415), LEAA is authorized to make grants
to States *..,to carry oul programs and projects to improve and strengthen
law enforcement and criminal justice.” The term “law enforcement and
criminal justice” is defined at Section 601(a) of the act to mean:

..any activity pertaining to crime prevention, control, or reduction or the
enforcement of the criminal law, including, but not limited to police efforts to prevent,
control or reduce crime or to apprehend ctiminals, activities of courts having criminal
jurisdiction and related agencies (including prosecutorial and defender services),
activities of corrections, probation, or parole authorities, and programs refating to the
prevention, control, or reduction of juvenile delinquency or narcotic addiction.

In interpreting the above sections, LEAA has determined that agencies that
are not primarily engaged in the general enforcement of criminal law but rather
have as their primary purpose and function the implementation and enforce-
ment of specialized areas of the law such as civil, regulatory, or administrative
law, are not “law enforcement and criminal justice” agencies for general
funding eligibility purposes.

The Montana Department of Revenue is not primarily engaged in the
general enforcement of criminal law. Rather, the Montana Departinent of
Revenue is primarily engaged in the enforcement of a specialized area of
law: the regulation and the administration of the Montana alechol and
tobacco tax statutes. As a resulf, it does not qualify for eligibility for general
funding assistance.

This does not necessarily mean, however, that the Montana Department of
Revenue can never qualify for any LEAA assistance. Funds may be available to
the Bureau of Investigation in the Montana Department of Revenue for
particular projects or programs that do qualify under the act. Eligibility for
such funds is based upon the program or project rather than upon the nature
and functions of the agency or its employees.

The project for which the Department of Revenue is seeking assistance is
the proposed training of Bureau of Investigation employees at the U.S.
Department of Treasury Consolidated Law Enforcement Training Center. The
purpose of the program is to enable the alcohol and tobacco tax investigators
to receive law enforcement training so that they may be able to carry out
effectively the law enforcement powers and duties granted to them in R.C.M.
84-5606 and R.C.M. 4-158, supra. Consequently, it is the opinion of this office
that this project will accomplish a clear “law enforcement and criminal justice™
purpose in accord with the requirements for funding eligibility under Section
301(b) of the act.

In summary, it is the opinion of this office that the Montana Department of
Revenue is not eligible to receive general grant assistance from LEAA. The
department is eligible to receive specific grant assistance from LEAA only upon
a showing that a proposed project will accomplish a clear “law enforcement
and criminal justice” purpose. The proposed project to train alcohol and
tobacco tax investigators at the Consolidated Law Enforcement Training
Center does meet the objectives and consequently is eligible for LEAA fund

assistance.

so(ll}lmunity organizations, and it is proper that L
Uch worthy programs regardless of their affilia
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Legal Qpinion No 75-38—Subgranti
) . t i
Nowsromn Agencioe Ay o 19%San ing Part E Funds to Private or

TO: Acting Assistant Administrator
Office of Regional Operations, LEAA

: he U.S. Supreme
n charge of the Department
4 memorandum holding that LEAA
Fo hongovernmental agencies. The
1strato'r of LEAA and stated in part
Omnibus Crime Control and Safe

of Justice Office of Legal Counsel, wrote
funds could be provided by ifie States
memorandum was addressed to the Admin
as follows (sections referred to are of the
Streets Act of 1968 (Public Law 90-351)):

In your memorandum of February 18 you request
, :

State planning agen
. B gENCY may grant Part
educational institutions: 2) 15 othe € funds (1) to st

profit organizations; and (4) to profit- i 7

prescribed in section 303 0]
‘ din +++. On the other hand, it wi
Piattor oy in sect o and, it will rarely be g i
e of 10 mpl)(; ylft ::;ezg li‘;:e’b t;)f x;:xz;l}(e grants o profit-makingyoxgzm?zlzrt(i)gl[llsdt?f iatS iz:
\ ‘ 1 Organization in furtheri 3 : f
a comprehe; ¢ iate F ki, N8 some ‘
o pgrposlels\l\‘/]i?[ pblzem, t‘hc more appropriate method of making ﬁfndsnzzsa(i);ﬂlall]: é;OE}ISfo
a contract which establishes a clear and enforceable 'q:.lidt o que
: pIo quo.

. This memorandum was included as an exhibit ;
aw 'En'forcement Assistance amendments a
submitting the memorandum, Senator John
that the conference did was design
Rec. S 15557 (Tuly 26, 1973).)
There are no prohibitions under Part E on making sub
»and there is no basis, in the absence of such an
nded such a prohibit; i
ks uming : . Prohibition. LEAA is authori
fake IgJlan zslc;eSta'te gl{mnmg agencies (SPA’s) that have fileq a com r(:arliiid'to
te pl quired in Section 452 of the act, provided that thpe requs'lve
C re-

meats of Section 453 gare
! met, ial sionifi :
which requires, t. Of special significance is Section 453(4),

n the conference report on
dopte_‘d by Congress in 1973, In
! L. McClellan stated that, “Nothing
ed to change these present practices.” (Cong

[bl tisf tOIy e]“[)hdSIS on t.he (iC\’e[Op nent g Ooperation of C()H\Hluﬂlty*based
» a ac 1§ t and perati
cotrectional ‘ﬂ(,llltles and pIOgIa“lS, lJlCJudng dlugﬂOS[lC SCIVICQS, h l
p[deUOU, and Oﬂlef SUPCIVISOY)’ l'eleilsc programs fol' plead UdlCﬂth“ and DOSsE-
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B . . . - ~
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Conllnulllty{)flell'-(:d programs EOI the supervision Ofpﬂroleeb
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1 programs are often operated by church-related and other private
'EAA ‘funds be used to foster
tion with governmental units,
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Congress acknowledged the importance of work of private, nonprofit organiza-
tions by its amendment to Section 306(a)(2) in the Crime Control Act ol 1973
(Public Law 93-83) which allows direct Part C discretionary grants by LEAA to
such groups. In the floor debate on this act, Senator Roman L. Hruska, one of
the floor managers of the bill, listed several of the “[mjany examples of
national achievements by the LEAA program,” among them the YMCA Youth
Service Bureau, and two private drug rehabilitation programs (Cong. Rec.
S 12418 (July 28, 1973)).

in light of these actions and the acceptance by Congress of the practice of
subgranting Part C funds to private organizations, and in the absence of any
express prohibition, it is our opinion that Part E funds properly may be
subgranted by the SPA’s to private, nonprofit organizations.

It should be noted that Section 453(2) requires that control of Part E funds
and title to property derived from such funds must be in a public agency. Where
a subgrant is made to a nongovernmental agency, the SPA must take special
care Lo assure compliance with this requirement.

Legal Opinion No. 75-39—Effect of the Privacy Act of 1974 on the
Law Enforcement Education Program—April 9, 19756

TO: Acting Assistant Administrator
Office of Regional Operations, LEAA

The recently enacted Privacy Act of 1974 {Public Law 93-579) provides
under Section 7(a)(1) the following:

It shall be undawful for any Federal, State or tocal guvernment agency to deny to
any individual any right, benefit, or privilege provided by law because of such
individual’s refusal to disclose his social security account number.

Exempt from the application of this subsection under paragraph (2)(B) are
social security numbers required for a system of records in existence and
operating before January 1, 1975, if such disclosure was required under statute
or regulation adopted prior to such date to verify the identity of an individual.

Subsection 7(b) requires that the Federal, State, or local government
agency:

... inform that individual whether that disclogure is mandatory or voluntary, by
what statutory or other authozity such number is solicited, and what uses will be made
of it.

LEAA Guideline Manual M 5200.1A sets forth the policies and procedures
for the administration of the Law Enforcement Education Program (LEEP).
Chapter 4 describes general conditions of student eligibility and states that an
application for LEEP funds will not be accepted by LEAA without the social
security number of the applicant (Section 1, paragraph 37, p. 11).

The issue addressed in this memorandum is the application of Section 7 of
the Privacy Act to the Law Enforcement Bducation Program.

185

'Because the requirement regarding social security numbers was in effect
prior to January 1, 1975 by regulation (LEAA Guideline Manual M 5200.1A
Feb. 15., 1_974), and because it is used to verify the identity of the stud.énts’
both thlu'n the LEEP program and within other Federal grant programs, LEEP
may continue to require disclosure of the social security numbers,of its
applicants.

To comply with Section 7(b), however ication fi i
' , , the application form
the following information: & m must include

“ Dlslclgsure of applicant’s social security number is required under LEAA Guideline
Manual .I5200.I'A. promulgated pursuant to the authority in Sections 406(b){(c) and
50] of the Omnibus Crime Control and Safe Streets Act, as amended. Such disclosure
is x1}a11(iutor)': refusal to disclose may result in denial of a grant. Applicant’s social seL-
_L'unt)" numb.cr will be used to identily the student’s account, to verify the‘ student’s
{dent:ty dgrmg the period of billing and collection. and to ascertain that there i

improper simultancous funding under other Federal grant programs. eene

‘Imn?edlate compliance is required. All regional offices should be instructed
to insert the above as an attachment to all application forms now in use.

1 a. C ¢l y
A( ditio 1 concerns llsed by []lC 1 rvac AC[ W 4
l” be lddIeSSed n Sepﬂld{e

Legal Opinion No. 75-40—Administration of J i
pini . uvenile- -
grams Within the State of Nevada—May 20, 1975 e-Related Pro

TO: LEAA Regional Administrator
Region [X - San Francisco

Del'jl"}ll:suélswm rf:s%onse‘to a request from the Nevada Commission on Crimes,
)y, and Corrections (the Nevada State Criminal Justice Plannin
/}gency (Sl.A)) and the San Francisco Regional Office dated January 27 1975g
for a clanfjxcation of responsibility for administration of juveni;e-‘relat(i
programs utilizing LEAA funds within the State of Nevada ’
The‘nfeed for clarification results from a disagreement Between the Nevad
Commission on Crimes, ,Delinquency, and Corrections and the Nev‘da
Department of Human Resources (DHR), a State agency o

The DHR has submitted a position paper in suppbrt of the concept of
‘separgte.plgnning and administration functions for programs \'vithinp tl?e
in\cufr‘ule _;uztlce system and .t}?ose within the criminaljust'ice system. The major
foll:\;Ss:un erlying this position, as stated in the DHR position paper, are as
. l..A‘philosoplﬂcal and legal separation in the State of Nevada of the
juvenile justice system and the criminal justice system.

2. The Juvenile Justice and Delinquency Prevention Act of 1974 (Publi
Law 93-4.15) created a new administrative unit at the Federal level—the Ofﬁcg
of Juvenile Justice and Delinquency Prevention {OJIDP)~to administer all

LEAA juvenile pr g \
Federaljleve].l e programs, thereby splitting juvenile and adult programs at the
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3. 1f all juvenile justice system programs were planned and administered by
the Commission, the result would be a duplication of DHR’s efforts in the field
of juvenile justice and delinquency prevention program planning and funding.

As a result of these factors DHR’s position is that:

1. DHR should be responsible for providing services to youth in need of
residential care or treatment.

2, DHR should have primary responsibility for development of delinquency
prevention and diversion programs.

3. DHR should be the sole State agency for the establishment of standards
for the receipt of Federal funds in the field of juvenile development and
delinquency prevention programs.

4. DHR, the Commission, and LEAA should enter into a cooperative
agreement to include. at minimum, the following points:

a. All planning, program development, and implementation for youth de-
velopment and delinquency prevention will be the responsibility of DHR.

b. The State plan will be reviewed by the Commission to ensure
compliance with Federal rules and regulations.

c. The advisory group mandated by the act will be « part of the State
Youth Services Agency function (an instrumentality of DHR) and report its
findings and recommendations to the Commission. Membership will, insofar
as possible, include those persons currently serving on youth agency
advisory boards.

d. All Federal funding for juvenile programs coming to the Commission
through OJJIDP will be made available to DHR for disbursement in
accordance with Federal regulations and the approved State plan.

The DHR paper assumes that the State’s comprehensive juvenile justice and
delinquency prevention plan will encompass both Juvenile Justice Act funds
and funds earmarked for juvenile programs uitder the Omnibus Crime Control
and Safe Streets Act of 1968, as amended (Public Law 90-351, as amended by
Public Law 91-644, Public Law 93-83, and Public Law 93415) (hereinafter
Crime Control Act), and that the funding for such plan will be through OJIDP.
Consequently, the implications of the DHR paper extend to Crime Control Act
funds, currently administered by the Commission, as well as to anticipated
future funding under the Juvenile Justice Act.

Issues

1. What are the legally mandated functions of a State planning agency?

7 To what extent can these functions be delegated to another State
agency, particularly as proposed by the Nevada Department of Human
Resources?

Tn order to address the issues raised, it is necessary 1o examine the legally
prescribed functions of an SPA under the Crime Control Act and its {unctions
under the Juvenile Justice Act. The latter functions can be brought into clearer
perspective by viewing the policy rationale behind the passage of the Juvenile
Justice Act, The legal and policy examinations taken together provide the
framework within which the Comumission and DHR can come to an agreement
that will be in harrony with the philosophy and law of the State of Nevada.
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Crime Controt Act

The provisions of the Crime Control Act related to the functions, powers
and responsibilities of SPA’s have remained virtually unchanged since initiai
passage of that act in 1968.

qunning grants are provided for in Part B of the Crime Control Act.
Planning grants are to be used for the development and adoption of
comprehensive law enforcement and criminal justice plans based on an
evaluation of State and local law enforcement and criminal justice problems
The purpose and use of planning grants is set forth in Sections 202 and 203(a).
as follows:

i Scigtjon 202. The Administration shall make grants to the States for the
cstab .}s:hmem gmd operation of State law enforcement and criminal justice planning
z:%encmst. (herdemalftcr referred to in the title as ‘State planning agencies’) for the
breparation, development, and revision of the State plan require i

prepatation, ate plan required under section 303 of

s Sech’.on 20?(3). A grfml .made under this part to a State shall be utilized by the
tate to establish and maintain a State planning agency. Such agency shall be created

or designated by the chief exccutive of X P : i i
Sdennied the State and shall be subject 10 his

Any use of planning grant funds that is i i i
: inconsistent with these secti i
not legally permissible, Fotions

Section 2 o . .
SPAc::ctxon 03(b) establishes the major functions of the created or designated

(b) The State planning agency shall-
(\l) develop, in z‘lccordnncc with Part C, a comprehensive statewide plan for
the improvement of law enforcement and criminal justice throughout the State;
(2). define, develop, and correlate programs and projects for the State :m(f
thc? umts’ofgeneml local government in the State or combinations of States
units for improvement in law enforcement and criminal justice; zmdl o

{3) cstablish priorities for the im i
o provement in law enforceme imi
justice throughout the State. ment and eriminzl

Althoggh the creation or designation of the SPA by the Governor is a
matter of his or her discretion, the Crime Control Act clearly establishes both
add{tlonal requirements applicable to the SPA and the major functioné itis to
perform. These a'dditional requirements include representation on SPA boards
(and on any Regional Planning Unit) (Section 203(a)), mandatory passthrough
of p.Ja'mnmg (Section 203(c)) and action funds (Section 303(a)}2)), and
provisions related to conduct of the business of the SPA (Section 203((1))’

Con.grcss established the SPA concept in order to promote compreh;ansive
sgatgwxde law enforcement and criminal justice planning. An agency with a
distinct systemwide planning function, representative of all elements of the law
enforc'enwnt and criminal justice system, was the goal. Although an existent
operating agency could be designated as the SPA, its planning functi;)n was
'requued to be distinct and the additional requirements, outlined above, to be
implemented fully. The major functions of the SPA were to be accomph‘s’hed as
a result of its ability to look at the whole system, plan comprehensively for the
improvement of that system, take the lead role in implementing the plan in the
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State, and establish priorities that would guide the allocation of scarce
resources among competing operational interests of the system. Senator
Roman L. Hruska, in debate on the Crime Control Act of 1968, clearty
recognized the crucial role of the SPA in the establishment of priorities:

Of critical importance is the requirement that the State planning agencics establish
piiorities for the improvement of law enforcement in their respective States. It is Telt
that the State agency, with its close proximity to the activities and problems of State
and local law enforcement and yet free from day to day operating burdens, is best
suited to make these fundamental determinations. (114 Cong. Rec. S 5350 (daily ed.
May 10, 1968).)

The definition of “law enforcement and criminal justice” activity in Section
601(a) of the Crime Control Act defines the parameters of the SPA function:

(a) “Law enforcernent and criminal justice™ means any activity periaining to crime
prevention, control or reduction or the enforcement of the criminal law, including, but
net limited to police efforts to prevent, control, or reduce crime or to apprehend
criminals, activities of courts having criminal jurisdiction and related agencies
(including prosecutorial and defender services), activities of corrections, probation, or
parole authorities, and programs relating to the prevention, confrol, or reduction of
juvenile delinquency or narcotic addiction. [ Emphasis added.]

This broad definition touches upon every facet of the law enforcement and
criminal justice system. It clearly includes a broad range of juvenile-related
programs. The concept of comprehensive planning is related directly to the
expenditure of LEAA funds only in the sense that the result of the planning
process determines the funding priorities of the State plan.

Block grants for law enforcement and criminal justice purposes, the result of
the Part B planning process, are provided in Part C of the Crime Control Act,
Section 302 requires each State desiring to participate in the grant program to
“establish a State planning agency as described in Part B” and to “submit to
the Administration through such State planning agency a comprehensive State
plan developed pursuant to Part B.” Section 303(a), in turn, requires the
Administration to make block grants to the SPA if it has on file an approved
comprehensive plan “which conforms with the purposes and requirements of
this title.”

There are 15 State plan requifements in Section 303(a) which must be met
in the State plan. Those of significance to the SPA function include the
requirement that each plan:

(1) provide for the administration of such grants by the State planning agency;. ..

(4) provide for procedures under which plans may be submitted to the State
planning agency for approval or disapproval, in whole or in part, annually from units of
general ocal government or combinations thereof having a population of at least two
hundred and fifty thousand persons to use funds received under this part to carry out a
comprehensive plan consistent with the State compeehensive plan for the improvement
of law enforcement and criminal justice in the jurisdiction covered by the plan; ...

(8) provide for appropriate review of procedures of actions taken by the State
planning agency disapproving an application for which funds arc available or
terminating or refusing to continue financial assistance to units of general local
government or combinations of such units; ., .
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(12) provide for such fund accounting, audit, monitoring, and evaluation pro-
cedures as may be uecessary to assure fiscal control, proper management, and
disbursement of funds received under this title.

In carrying out the responsibilities under Section 303(a)(4) above, Section
304 provides as follows:

Section 304. State planning agencies shall receive applications for linancial
assistance from units of general local government and combinations of such units.
When a State planning agency determines that such an application is in accordance
with the purposes stated in section 301 and is in conformance with any existing
statewide comprehensive law  enforcement plan, the State planning agency is
authorized to disburse funds {o the applicant.

Administration of grants by the SPA means, in the first instance, that the
SPA is responsible for the proper expenditure of the funds that it disburses, It
would be impossible for the SPA to administer grant funds if it were not able
to exercise control over funds in the hands of subgrantees and contractors.
LEAA Guideline Manual M 7100.1A, Financial Management for Planning and
Action Grants, addresses the question of administration of planning and action
grants in chapter 2, page 2, paragraph 3:

STATE PLANNING AGENCY SUPERVISION AND MONITORING RESPONSI-
BILITY. The State Planning Agency has primary responsibility for assuring proper
administration of planning and action funds awarded under Title 1. This includes
responsibility for the proper conduct of the financial affairs of any subgrantees or
contractor insofar as they relate to programs or projects for which Titte 1 funds have
been made available-and for default in which the State Planning Agency may be held
accountable for improper use of grant junds.

a. Delegation of Responsibility. Grantces may delegate to another organiza-
tion all or a significant portion of the responsibility for carrying out a program
or project component. In such cases, the agreement between the grantee and its
subgrantee or contractor should indicate the agreed scope of work to be
performed by the latter.

b. Grantee Responsibilities for Accounting by Delegate Agencies. Where the
conduct of a program or program component is so delegated, the grantee is,
nevertheless, responsible for performance of all aspects of the program,
incluc%ing proper accounting for expenditure of funds by the delegate
agencies . ...

This guideline clearly permits delegation of administrative responsibility for
carrying out a program or project component pursuant to an agreement with
ultimate responsibility, however, remaining in the SPA.

Sections 303{a)(4) and (8) provide for submission of local plans to the SPA
for approval or disapproval, with appropriate review procedures where the SPA
acts negatively on the application for funds. Section 304 then provides that
when the SPA approves the application that is in accord with Section 301 and
the State plan, the SPA js authorized to disburse funds to the applicant. The
responsibility for acting on local plans and disbursing funds is not made
delegable either in the provisions of the act or by guideline. The act authorizes
only the SPA, which has been legally authorized and approved by LEAA as
meeting all statutory requirements, to disburse funds to units of general local
government or combinations thereof. Delegations of such authority may be
permissible with prior LEAA approval, The implications on statutory
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adherence and intent (c.g., would representative character requirement be
avoided by a proposed mechanism) would be a consideration by LEAA in
reviewing a requested delegation of authority.

Action funds that are not passed through to units or combinations of local ]
government are not explicitly addressed in terms of the SPA role by the Crime ;
Control Act. 1t would be inconsistent with the concept of the functions and
responsibility of the SPA, however, if primary authority and responsibility for
the receipt, control, disbursement, and administration of funds not passed
through to local governments were to be vested in some other State agency or
entity. LEAA Guideline Manual M 4100.1C, State Planning Agency Grants,
lists the following SPA functions and responsibilities related to plan imple-
mentation (chapter 1, paragraph 10):

f. Encouraging project proposals from State law enforcement and criminal justice
agencies;. ..

h. Monitoring progress and expenditures under gran{s to State law enforcement
and criminal justice agencies, local units of government, and other recipients of LEAA
grant funds;. ..

k. Oversight and evaluation of the total State effort in plan implementation and
taw enforcement and criminal justice improvements.

These responsibilities of the SPA do not preclude important roles by other
State agencies, In chapter 1, paragraph 11 of the guidelines just quoted.
appropriate roles of other State agencies, as well as local agencies, are explicitly
recognized:

] While responsibilities for State plan development, implementation, and correlation
: must ultimately reside in the State Planning Agency, subject to the jurisdiction of the
- State chicf executive, this does not preciude important roles by State law enforcement,
correctional, judicial and prosecutive agencies in plan development relating to their
respective arcas of competence, nor by local units of government and their law
enforcement agencies. nor by public agencies maintaining programs to reduce and
control crime, not utilization of staff of other State agencics to assist with State
Planning Agency functions.

It is important to recognize that these roles relate to plan development, not
implementation, and that an application requirement exists for describing *the
intended role of ather agencies of State government .. . utilized to carry out
major planning functions.” (See LEAA Guideline Manual M 4100.1C, chap-
ter 1, paragraph 18.)

The role must be set forth in an approved State plan before it can be
exercised. The role can take a number of forms. Planning services can be
I contracted for in a particular area of expertise. Agency personnel can be
‘ designated to serve as staff of the SPA. The role definition should be a matter
of negotiation and agreement.

A further limitation on the role of other State agencies is established by
LEAA Office of General Counsel Legal Opinion No. 74-13 (July 2, 1973). That
opinion concerned a proposed State law that would have provided that Crime
Control Act funds be expended solely under the direction and control of a
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Coordinator of Federal-State programs who would have full supervision of the
programs, their personnel, and work. This office held that:

As long as the Coordinator is under the jurisdiction of the Governor and such
‘comrql’ is limited {o management control, with policy control still vested in the
supervisory board, this provision would not be inconsistent with ... [the Act].
I~IO}vcver', if the ‘control’ exercised by the Coordinator was interpreted to include
policy direction through the cstablishment of prioritics or revision of State plans after
approval by the supervisory board, then such activity would be in conflict with the Act
and LEAA would be unable (o continue funding the . . J[SPAT.

A_lt?lougl.l this‘ opinion only answered the question of management or
admmxstra.tlon of grants, it clearly established that policy direction and control
must remain in the SPA supervisory board.

Juvenile Justice Act

:l‘la.e Juvenile Justice and Delinquency Prevention Act of 1974 represents a
detjmte shift by the Congress in its philosophy of separating juvenile
delinquency prevention programing, which focuses outside the law enforce-
ment and criminal justice system, from programing for adults and juveniles that
oceurs within the law enforcement and criminal Justice system. This shift has
been an evolving one. The Omnibus Crime Control and Safe Streets Act of
1968 did not focus on juvenile delinquency. The 1971 and 1973 amendments
to the act, however, formalized LEAA responsibility in the juvenile delin-
Quency prevention and rehabilitation areas to include all juvenile-related
acuvit.y that involved the law enforcement and criminal justice system. The
Juvenile Justice Act both complements this existing authority and establishes
authority under that act to fund a broad range of juvenile delinquency
prevention programs outside the law enforcement and criminal justice system.

.The U.S. Senate played the lead role in bringing about this shift in
philosophy and its embodiment in Federal law. The Senate Committee Report
(S. Rept. 93-1011, July 16, 1974) and the floor debate on the Senate bill are
reple}e with concern over the need for comprehensive program coordination on
the'bederzﬂ, State, and local levels. The Senate Judiciary Committee quoted
testimony in support of placing the new program in LEAA in order
to: “[a]void duplication of effort, not only at the Federal level but at the
State level as well. Many States have developed very sophisticated criminal
Justice planning capabilities. New funds should not be brought into those
States in such a manner that might allow duplication and conflict at the State
level.” (S, Rept. 93-1011, p. 32))

Finglly, in summarizing its amendment to place the program in LEAA, the
committee report states: ... the planning input and administrative process
already exists from the local to the State level and through the Federal level.
Mo.reover, it is ideally suited to the supplemental effort in the juvenile
flehnquency area because, with little modification, the existing structure can go
Into action immediately. LEAA has a local planning structure, Each State has a
spbstantia] State planning and administrative structure, All of these organiza-
tons are already doing work in the juvenile delinquency area. Coordination . . .
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becomes automatic under the Committee Amendment.” (S. Rept. 93-1011,
p.3.)

In order to assure this coordination, the Juvenile Justice amended Section
303(a) of the Crime Control Act to require that:

In order to receive formula grants under the Juvenile Justice and Delinquency
Prevention Act of 1974 a State shall submit a plan for carrying out the purposes of
that Act in accordance with this section and section 223 of that Act.

Section 223 of the Juvenile Justice Act, in turn, sets out the requirements
for the State plan under that act. The first two requirements of Section 223(a)
assure the coordination of programing desired by Congress:

... such plan must-

(1) designate the State planning agency established by the State under
Section 203 of such Title 1 as the sole agency for supervising the preparation
and administration of the plan;

(2) contain satisfactory evidence that the State agency designated in
accordance with paragraph (1) (hercafter referred to in this part as the “State
planning agency™) has or will have authority, by legislation if' necessary, to
implement such plan in conformity with this part; [ Emphasis added. ]

These two subsections leave no doubt of congressional intent. The existing
SPA must have the same authority and responsibility to implement the
Juvenile Justice Act component of the State plan as it hat to implement the
Crime Control Act.

Congress was well aware that the Juvenile Justice Act would impact on
States” current operations and would increase the scope of SPA coordination
and planning roles. In order to assure the ability of the SPA to take into
account a wider system responsibility, Congress took several important steps:

1. Congress expanded the declaration and purpose section of the Crime
Control Act to emphasize the increased role in juvenile justice and delinquency
prevention.

2. Congress amended the representation requirements for State and regional
planning boards to include representation of agencies and organizations
directly related to the prevention and control of delinquency,

3. Congress required that the State juvenile justice plan provide for an
advisory group, broadly representative of all aspects of juvenile justice and
delinquency prevention, to advise the SPA and its supervisory board.

These steps seek to assure that SPA’s will be responsive to and representa-
tive of the entire law enforcement and criminal justice system, adult and
juvenile, The end result, of course, is to have coordinated, systemwide
planning.

The Office of Juvenile Justice and Delinquency Prevention (OJJDP),
established by Section 201(a) of the Juvenile Justice Act, does not represent an
effort to split adult and juvenile programs on the Federal level. Rather, OJJDP
as a new administrative office within LEAA, represents an effort by the
Congress to coordinate LEAA’s juvenile justice programs, establish policy
direction on the Federal level, and place increased emphasis on juvenile justice
programing. Crime Control Act funds will not be separated into adult and
juvenile funds nor will OJIDF control or direct the States’ allocations of such
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Through its Youth Services Agency, DHR also has itatutory purposes,
duties, and powers. N.R.S. Section 23240 provides that: “The purpose of the
youth services agency ... is to provide services for youth whg are in I.ICCd qf
residential care ot in need of treatment or both.” This purpose is operational in
nature. The section goes on Lo provide, however, that “The agency, through
the department of human resources, shall be the sole S}ate agency for tJlti
establishment of standards for the reccipt of Federal funds in the field of
juvenile development and delinquency preveniion pr(‘)grams. The agency shall
develop standards for implementation of programs aimed toward the preven-
tion of delinquent acts of children and programs for the treatment of those
brought to its attention. It shall assist in the development of programs {or Phe
predelinquent children whose behavior tends to lead them into contact with
law enflorcement agencies.”

This office has no authority to construe State statutes. It appears, however,
that the quoted statutory provisions overlap to some extent and could be
construed as providing complementary and nonconflicting powers. Insof; ar s
the quoted provisions of N.R.S. might be construed to conlict with Lh§ Crime
Control Act or the Juvenile Justice Act, the Federal statute must prevail under
the Supremacy Clause of the U.S. Constitution (see King v. Smith, 392 US.
309 (1968)).

Conclusion

The above discussion provides the basis upon which the following
conclusions are drawn with regard to the DHR position paper:

{. DHR may be designated as the proper agency to provide services to
youth in need of residential care or treatment. The proper role, if any, of other
State agencies and private agencies to provide such services is within the
discretion of the State.

2. Primary responsibility for development of delinquency prevention and
diversion programs, insofar as LEAA funds are concerned, must remain in the
Commission. DHR, as outlined, may play a substantial role in the development
of such programs. This role could be achieved through contracting of planning
services or utilization of DHR in a “staff” capacity to the Commission.

3. Standards for the receipt of LEAA funds are established by Federal
statute in the first instance, and by the SPA through the approved State plan.
Such plans are the responsibility of the designated SPA. Insofar as DFIR sets
standards contrary lo Federal statute, such standards as far as the Federul
funds are concerned, must yield to the Federal standards under the Supremacy
Clause of the Constitution. Any such standards established for inclusion in the
State plan must be subject to the approval of the Commission.

4. A cooperative agrecment between DHR and the Commission is permis-
sible, subject to the provisions of the applicable Federal statutes. LEAA hasno
authority nor any need to be a party to such an agreement.

As to the points of agreement suggested in the DHR position paper, the
following conclusions are drawn:

1. All planning, program development, and implementation for youth
development and delinquency prevention pursuant to the Crime Control Act
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and the Juvenile Justice Act must remain the primary responsibility of the
Commission. Any delegation of authority by the Commission in these areas
must be guided by the principles set forth in this opinion and be contained in
an approved planning grant application and/or State plan.

2. The Commission must retain final authority and responsibility for the
State plan both as to planning and program decisions and as to compliance
with Federal rules and regulations. Otherwise, it would not be functioning in
its statutory role as an SPA and would be ineligible for LEAA funding.

3. The advisory group is to be appointed by the chiel exccutive of the State
and is to serve in an advisory capacity to the SPA and its supervisory board. As
long as the representation requirements of Section 223{(a)(3) are met, it is
permissible for the advisory group to be a part of the Youth Services Agency
function and to utilize persons currently serving on youth agency advisory
boards.

4. Both the Crime Control Act and the Juvenile Justice Act require that the
administration of grants be the responsibility of the SPA. The SPA may
delegate its supervision and monitoring responsibilities as provided by LEAA
guidelines. However, aspects of the receipt and control of funds, final
programmatic funding decisions, and disbursement of funds that concerns
policy direction and control are responsibilities that may not be delegated to or
placed in another State agency. This is implicit in the provisions of both acts as
discussed above and settled by prior legal opinion of this office.

The Crime Control Act and the Juvenile Justice Act, taken together, provide
Federal, State, and local governments with a comprehensive vehicle for
coordination of the efforts of the law enforcement and criminal justice system
at all levels of government. Congress has provided the statutory framework
within which comprehensive planning and programing can occur on ail levels of
government. 1f the SPA is given the opportunity to carry out its statutory role
in the spirit of cooperation with the agencies, institutions, and organizations
that iu serves, then a system may evolve that can meet the challenge of reducing
crime in our Nation.

One final consideration of Federal law is relevant to the issues presented.

The Intergovernmental Cooperation Act (Public Law 90-577) provides at
42 U.S.C. Section 4214 as follows: '

4214, Lligible State Agency :

Notwithstanding any other Federal law which provides that a single State agency or
multimember board or commission must be established or designated to administer or
supervise the administration of any grant-in-aid program, the head of any Federal
department or agency administering such program may, upon request of the Governor
or other appropriate executive or legislative authority of the State responsible for
determining or revising the organizational structure of State government, waive the
single State agency or multimember board or commission provision upon adequate
showing that such provision prevents the establishment of the most effective and
clficient organizational arrangements within the State government and approve other
State administrative structure or arrangements: Provided, That the head of the Federal
department or agency determines thai the objectives of the Federal statute authorizing

the grant-in-aid program will not be endangercd by the use of such other State
structure or arrangements.
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This provision would permit the Governor of Nevada to request the
Administrator of LEAA to waive the applicable statutory provisions that
establish the authority and responsibility of the designated SPA. It must be
noted, however, that the House Report on the Intergovernmental Caooperation
Act (H.Rept. 90-1845, Aug.2, 1968) makes the following comment with
regard to 42 U.S.C. Section 4214:

The intent of this section is to allow States to reorganize their structure of
government in order to permit integration of State agencies and functions; the goal is
greater flexibility, to permit more efficient and practical State Governmental

administration. 7z is not the intent of this Act to permit State reqrganizqtionx that
would fragment the administration of any federally aided program. {Emphasis added. |

In light of the prior discussion indicating a clear congressional intent that
the Crime Control Act and the Juvenile Justice Act be administered by a single
SPA in order to achieve a coordinated effort, and the above comment in the
House Report, such a waiver request would need to demonstrate that:

I. An indepth analysis of organizational structure or arrangements with the
State of Nevada has been made;

2. The proposed structure or arrangements would permit establishment of
the most effective and efficient organizational arrangements to carry out the
purposes of the LEAA legislation; and

3. The benefits of the proposed structure or arrangements would outweigh
any resultant fragmentation of the administration of the LEAA program.

Legal Opinion No. 75-41-—District Judges as Local Elected Offi-
cials—May 20, 1975

TO: LEAA Regional Administrator
Region VIII - Denver

This is in response to your request for a legal opinion as to whether
Colorado District Judges may be considered “local elected officials™ for the
purposes of Section 203(a) of the Omnibus Crime Control and Safe Streets Act
of 1968, as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83, and Public Law 93-415).

Colorado District Judges are appointed to the bench by the Governor from
a list of three names provided by a nominating commission of attorneys and
laypersons from within the district. Judges serve for at least 2 years and then
must go before the electorate during the next general election on a retention
ballot. Similar retention ballots are taken every 6 years thereafter.

In its strict sense, the word “elect” means a selection by an appropriate
body of qualified voters among two or more objects. In ordinary usage,
however, an election implies a popular vote.

It is the opinion of this office that judges who go before the electorate on a
retention ballot are local elected officials and may be considered for the
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purposes of complying with Section 203(a). Prior to such ballot, newly
appointed judges are not local elected officials and may not be so considered.

Legal Opinion No. 75-42—Members of County Conventions as
Local Elected Officials—April 11, 1975

TO: LEAA Regional Administrator
Region 1 - Boston

This is in response to your request for a legal opinion as to whether
members of New Hampshire County Conventions may be considered *Jocal
clected officials” for the purposes of Section 203(a) of the Omnibus Crime
Control and Safe Streets Act of 1968, as amended (Public Law 90-351, as
amended by Public Law 91-644, Public Law 93-83, and Public Law 93415).

The statutes of New Hamipshire divide the State into [0 counties; provide
for the election of county officers, viz., Sheriff, County Attorney, County
Treasurer, Register of Deeds, Register of Probate, and three County
Commissioners; and provide for a County Convention consisting of State
representatives (the clected representatives to the State legislature) of the
representative districts of the county. The County Commissioners function as
the executives of the county. Their duties include hiring and firing employees
and generally running the affairs of the county. The powers of the convention
ate “to ruise county taxes, to make appropriations for the use of the county
and to authorize the purchase of real estate {or its use, the sale and conveyance
of its real estate, the erection, enlargement or repair of its building exceeding
an expense of one thousand dollars, and the issuing of bonds for its debts.”

Section 203(a) requires, inter alia., that “regional planning units within the
State shall be comprised of a majority of local elected officials.” Upon
examination of this section’s legislative history, it is the opinion of this office
that the above-mentioned officials may be considered “local elected officials™
for the purpose of complying with this requirement.

As originally reported out of the Senate Subcommittee o Criminal Laws
and Procedures, the proposed Section 203(a) required that regional planning
units be composed of a “majority of local elected executive officials.” (119
Cong. Rec. S 12408 (daily ed. June 28, 1973).) [Emphasis added.] The
purpose of this requirement as stated by Senator John L. McClellan was to
*... |increase} local participation and responsibility on such planning boards.”
(Ibid.,S. 1246.)

An amendment to this subcommittee language was offered by Senator Hugh
Scott for the purpose of .., clarifying that the composition of regional
planning units under Section 203(a) of the bill as amended, be composed of a
majority of elected officials representing general purpose local government.”
{Ibid., S 12447.) [Emphasis added.] The Scott amendment required any
regional planning unit to be “comprised of a majority of local elected executive
and legislative officials . ..” and it was with this language that the proposed
Sectior 203(a) passed in the Senate.
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The present language of Section 203(a) was proposed by the conference
committee, with the words “executive and legislative™ deleted (S. Conf. Rept.
on H.R. 8152, 93d Cong., Ist sess., page 2.) No reason was given in the
Conference Report for the deletion. The Joint Explanatory Statement of the
Committee of Conference, however, indicates that it was the intention of the
conferees to adopt, essentially as proposed by the Senate, the requirement that
focal elected officials predominate on regional planning units. The conferees
stated that:

{t]he House bill provided that State planning agencies and regional planning units
may include citizen, community, and proflessional organization representatives. The
Senate amendment did not so provide, but provided that the majority of the members
of any regional planning unit must be elected executive and legislative officlals. The
conference substitute adopts both the House and Senate approaches and provides
permission for representation of citizen, community, and professional organizations,
and provides that the majority of the members of any regional planning unit must be
clected officials. (Tbid., p. 26.)

Viewing the Senate discussion of this requirement, particularly the remarks
of Senator McClellan and Senator Scott, it seems evident that the intent of
Congress in enacting the “majority of local elected officials™ language was to
ensure that localities, especially through the participation of elected members
of their “general purpose local governments,” exercise input into the planning
process.

It is the opinion of this office that in determining whethey a particulay
officer qualifies as a “Jocal elected official,” the language of this requirement
must be read in conjunction with the immediately preceding sentence of
Section 203(a). This sentence provides in part that:

The State planning agency and any regional planning units within the State shall,
within their respective jurisdictions, be representative of the law enforcement and
criminal justice agencies, units of general local government, and public agencies
maintaining programs to reduce and control crime. , ..

Under this interpretation, a “local elected official” is deflined as an elected
officer of any one of the types of organizations set out in the preceding
sentence, provided that the particular organization of which the official in
question is a member is an element within a general purpose political
subdivision of a State. Thus, any clected official of a local law enforcement or
criminal justice agency, unit of general local government, or local public agency
maintaining programs to reduce and contral crime may qualify as a “local
elected official.”

The legislative history makes it clear and this office has consistently so held
that the Section 203(a) requirement is not satisfied by including as part of the
required majority officials who merely happen to be elected by the voters of a
limited geographic area as, for example, a congressional or State legislative
district, and who do not serve as representatives to such *general purpose local
government.”

The New IHampshire State legislators qua State legislators clearly cannot be
“local elected officials.” (In this regard, see LEAA Office of General Counsel
Legal Opinions 75-10 and 75-14, Sept. 10, 1974.) In their second function,
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however, as members of county conventions, they do represent units of general
local government. Although County Commissioners function as the “execu-
tives™ of the county, the County Convention has substantial general purpose
local responsibilities relating to raising taxes and to making appropriations and
authorizations related to real estate and building construction. Consequently,
they may be considered “focal elected officials” for the purpose of meeting the
requirement imposed in section 203(a).

l.egal Opinion No. 75-43—Travel and Subsistence Expenses of State
and Local Officers Attending Federal Training—May 19, 1975

TO: Acting Assistant Administrator
Office of Regional Operations, LEAA

This is in response to your memorandum of February 26, 1975, enclosing a
memorandum {rom David A. Melocik of the Drug Enforcement Administra tioon
(DEA), asking whether there is any specific authority in the Omnibus Crime
Control and Safe Streets Act of 1968, as amended (Public Law 90351, as
amended by Public Law 91-644, Public Law 93-83, and Public Law 93415)
for the Federal Bureau of Investigation (FBI) to compensate State and Iocaf
personne! for expenses incurred while attending FBI training sessions.

The specific provision of the act that authorizes the FBI to compensate

State and local personnel for such expenses is Section 404(a)(1), which
provides that:

The Director of 'thc Federal Burcau of Investigation is authorized to—
) est_abhsh ;md conduct training programs at the Federal Bureau of
Investigation Nationat Academy at Quantico, Virginia, to provide, at the request

of a State or unit of local government, training for Siate and local law
enforcement and criminal justice personnel.

There is nothing in this provision that specifically states that the FBI may
compensate State and local personnel for their travel and per diem expenses
mc.ur.red in connection with the training programs. The phrase “conduct
training programs,” however, ordinarily is construed to authorize the expendi-
ture of funds for any expenses that are incurred necessarily in the conducting
of such programs. Examples of such expenses would include classroom supplies
and materials, teaching aids, instructors’ salaries and expenses, and travel and
per diem expenses of the State and local law enforcement personnel attending
the programs. Any other interpretation of this phrase would emasculate the
statute and render it impossible for the FBI to comply with their congressional
mandate to train law enforcement personnel.

Consequently, it is the opinion of this office that Section 404(a)(1) of the
act specifically authorizes the FBI to compensate State and local law
enforcement personnel for their travel and per diem expenses incurred while
attending FBI training programs. This authority applies only to the FBI under
the terms of the act and may not be used as authority by DEA, or any other




200

agency, to support the payment of similar expenses incurred by State and local
personnel attending DEA training programs.

Legal Opinion No. 75.44—Relationship Between the Law Enforce-
ment Education Program and State-Maintained Higher Education
and Veterans’ Assistance Programs—May 20, 1975

TO: LEAA Regional Administrators
Region [ - Philadelphia
Region V - Chicago
Region VIII - Denver

This is in response to requests from Regions 111, V, and V11 for an opinion
as to whether applicants for Law Enforcement Education Program (LEEP)
assistance must first apply for and exhaust benefits they are eligible for under a
State-maintained veterans’ assistance program, As stated in our Nav.4, 1974,
memorandum to Region VI (Denver), such benefits must be applied for and
utilized prior to the application for and award of LEEP assistance. This opinion
will explain the rationale behind the position announced in that memorandum.

The Colorado legislature enacted legislation establishing a veterans’ tuition
assistance program during the 1974 session. The program, which went into
effect July 1, 1974, provides for the waiver of tuition for resident veterans of
military service who attend State institutions of postsecondary education as
defined by Colo. Rev. Stat. Ann. Section 124-22-26(1). A full-time student
may receive a maximum wajver of 50 percent of tuition expense for 198 quar-
ter credit-hours or 132 semester credit-hours. This normally will cover a full 4
years of education toward a bachelor’s degree.

The present issue arises in the canstruction of this Colorado State law with
LEAA regulations promulgated for the LEEP program. LEAA Guideline
Manual M 5200.1A, Law Enforcement Education Program, chapter 4, pars-

graph 42b, states that:

Support From Other Resources, LEEP loans or grants shall not be assigned to a
student whose educational costs are being fully paid through a private scholarship
program ot from public resources EXCEPT for Veterans Administration benefits. If the
applicant is a resident of a state which administers a state scholarship or incentive
program, the applicant must apply for those state benefits. If the costs of education are
only partially covered by sources other than LEEP, then LEEP funds may be used to
cover those costs not covered by outside funds. The institution must apprise applicants
of this guidetine and should make known to students the existence of state scholarship

programs.

The Colorado Commission on Higher Education, which administers the
tuition waiver program, reportedly has advised college student financial officers
to utilize other sources of financial aid before awarding tuition waiver benefits
under Colo. Rev. Stat. Ann. Section 124-22-26. This position is directly op-

posed to LEAA policy as stated in paragraph 42b.

!
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Programs similar to this Colorado tuition waiver program are being operated
by othe_r States for their veterans, and requests for advice have been received
concerning those in llinois, Ohio, and Pennsylvania. Although the analysis of
the Colorado program generally applies (o these other States, cach State will be
discussed separately in this opinion.

_ {n 1968, in response to the Report of the President’s Commission on Law
Enfoycement and Administration of Justice, the Congress enacted the
Omnibus Crime Control and Safe Streets Act (Public Law 90-351). Title 1 of
the act estqblishcd a grant-in-aid program to be administered by LEAA, for the
purpose of improving and strengthening local and State law em‘o;'cemcnl
agencies and activities. Congress was cancerned that the funds made available
under the act would be used in such a way as to add to the effort already being
made by local and State governments to combat crime. 0

One of the programs established by the act is LEEP which provides for
loans (Section 406(b)) and grants (Section 406(c)) to be made to persons for
collegctlevel study. The specific purpose of LEEP is to assist police officers and
co'rrectxonal personnel throughout the Nation to improve their knowledge "md
skills ‘zmd to enable them to attain the educational goals set by the Con c"es(s i
enacting this program. This recommended goal is a bachelor’s degree i'oflmq':)n’
administrative and supervisory personnel and 2 years of college for IJa\:/
enfor_cement officers (S. Rept. 90-1097, 90th Cong., 2d sess., p.36)
Consistent with this purpose, certain Statutory restrictions were hge 1 upon
the receipt of LEEP grants and loans. prese won

Students who receive loans must repay the principal plus interest unless
they enter and remain employed by a law enforcement or criminal justice
agency fgr a period of 4 years following the completion of their studies (Sec
tion 406<_b).). A similar provision in Section 406(c) of the act provides Lh;;
gran% recipients must enter into an agreement to remain employed b
pubhcly funded law enforcement or criminal justice agency for a period oyf 3
years 'Jmmediately following the completion of :tudies. Other Feder*ﬁ
educational assistance programs by comparison do not limit participation t(o
students who are studying particular subjects or preparing for selected career
{Veterans Educational Assistance Program, 38 US.C. §1651 et seq )d]leles
express language of the act as well as the accompanying legislative .hJ:StOI'
indicate that the Congress intended LEEP to function as a man owey'
developme;nt program and not as a source of general educational assistancg ]

O'peratlon of the LEEP program is further limited by the statu.tor
requirement that assistance may be given only to students studying in '11)‘1/
academic area that is either related to or suitable for persons employed in l':w

f:nforcement and criminal justice. A third limitation to the LEEP pto ram“

imposed by the amount of the annual appropriation that is allocated fo% I_.EELI§
loans and grants. For the 3 consecutive fiscal years ending June 30, 1975, the
annual appropriation has been approximately $40 million, while eau;h ye: Z the
requests from participating schools have been approx‘uimtely 380 mj'?lio]

Although the appropriation for fiscal year 1976 probably will not ll)]c
detfin'nmed for several months, early indications are that the funds availabie for
LEEP assistance will be decreased next year. ( .
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LEAA has been given authority by Sections 406(c) alnSESEOP1 (;fp:l;;j;llgﬁ
ish regulati to ensure that the annua P a
establish rules and regulations . pproprstioy
i ; { ) plish its purpose. it must be wy
will be expended so as to best accomy 3 st be uf
that becaLFse of the restricted purpose of LEEP and the scvm)ely hmne;lseftx\;\'d:
i b = H N ” . . )1- v lC
i ither an inservice LEEP applicant (loan or grant) nor a 1
available, neither an inservice LEE ( v gran ! 2 presevice
i : clai - right to receive LEEP assistance. The awa
applicant (loan) has any claim or righ ' ‘ : ' awa
01;} LEEP assistance is made at the discretion of LEAA consistent with
established rules, regulations, and procedures. - o
1In contrast to LEEP, the Colorado veteran tuition waiver pi ogla'n.]
established by Colo. Rev. Stat. Ann. Sections 124-22‘-2.6 prov1des.g'eneral .Llndllf-
ferentiated educational assistance. Unlike LEEP recipients, parﬂmpan%s m.ne‘
Colorado program are free to select their course of study, and they incui nul
employment obligation as a result of participation in'dlxe program. ofr ugtc’m
importance to the legal issue raised here is the provision in Colo. Rev. Stat.
Ann. Section 124-22-26(4) which provides that:

Each eligible veteran shall be entitled to tuition assisganee fqr cleven quarter credit
hours or equivalent as defined by the Commission . ... [Emphasis added, |

The word “entitle™ has a legal signiﬁcgqce t}lat indica‘%fes u.legégslatixe in‘tiné
quite different than the intent behind LI:EI". 1 I}e wards. enutle. or _ entlt:
10" consistently have been held to give a claim, right, or .utle to Plopilfy}:tj;t »(/)
vest in a person the right to receive or to demand a service or property (Fe ({)4
v. McClare, 135 Wash, 410, 237 P, {010, t0l1 (1025)\./\{071011.\'. SzZlfe, l‘
Wash. 248, 176 P. 347, 348-349 (1918), Application of Preclerlcl_cs, ..711 Qxc;
312, 315 P.2d 1010, 1015 (1957), Schmidt v. Gibbons, 101 Ariz. 222, 418

2 , 380(1966)). o .

: (3’]131;7 sdiférc(nce in) )Lhc statutory language and legislative n_\tent in thc two
educational assistance programs means that the LEEP regulation conmmeil 13
paragraph 42b above, presents no real conflict )mth .me Colorado sta‘t}uc_ an‘
the tuition waiver program that it establishes. There is a conceptual d.lffEI ence
between LEEP and the Colorado veteran’s tuition program that nccessitates the
regulation contained in paragraph 42b. ' '

LEEP is intended to provide only supplemental assistance to enable a
limited class of persons to attend a limited class of colilegc-levcl courses. The
assistance is not available to those persons who are eligible .for. or entitled to,
gratuitous State-financed educational assistance that provides for the appli-
cant’s total educational expenses. LEEP funds, hgwever, can be grax.ited to
supplement the assistance available to those apphcgnts wh-o are ent}tled Lvo
partial gratuitous education assistance, and LEEP assistance is also available to
those who have exhausted their entitlement. The Colorado State program of
tuition waiver [or resident veterans, however, is intended to be made available
to all veterans without regard to their economic resources or course of study.
Thus, in this situation, it js clear that the intent of both programs is best §erved
by a regulation requiring the use of the $tate program beneh‘ls‘ go wl'uc’h fm
applicant is entitled prior to any award of the supplemental LE:I:E assistance.

The relevant statutes in [llinois (Hl. Ann. Stat. Ch. 122, §JO_-3) and Ohio
(Ohio Rev. Code Ann. § 129.45) have been examined, and our office has deter:
mined that the educational assistance programs established by these statutes
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are of the same legal character as the Colorado program. In both programs, the
] veteran is “entitled” to educational assistance. The veteran may also choose his

own course of study, and he incurs no obligations or restrictions by virtue of
his participation in the programs. Therefore, to the extent that there are no
significant differences between these programs and the Colorado program, it is
clear that the requirements imposed by LEAA Guideline M 5200.1A, para-
graph 42b are quite proper and should be followed in these States as well as in
Colorado.

Under the Ohio veteran’s bonus program, however, an eligible veteran can
clect between accepting a cash bonus payment or an education assistance
bonus equal to twice the amount of the cash bonus to which he is entitled
{Ohio Rev. Code Ann. §129.45(B)). Il a LEEP applicant has accepted an Ohio
Vietnam Veterans' Bonus in cash, that amount does not have to be accounted
for in determining the amount of LEEP loan or grant to award to the
applicant. If the applicant has aceepted an educational assistance bonus,
however, the amount of the bonus must be subtracted from the total tuition,
books, and fees expense for the school term for which LEEP assistance is
requested in order to arrive at the maxinum amount of a loan or grant that can

be awarded (see Section 4006(c) of the act and LEAA Guideline Manual
M 5200.1A, paragraph 83).
In this sccond situation, the Ohio program would not differ significantly
from the Colorado program and consequently the procedures for determining
LEEP assistance under the LEEP guidelines should not differ. It should also be
noted that until such time as the veteran has elected o receive either form of
benefits under the Ohio statute, LEAA will consider him to be entitled to
State-supported educational assistance, and he will not be eligible to receive
LEEP funds. Thus, the veteran in Ohjo must elect to receive his benefits under
Ohio Rev.Code Ann. Section 129.45(B) before he can receive any LEEP funds.
The State of Pennsylvania educational assistance is in the form of
scholatships administered by the Pennsylvania Higher Education Assistance
Agency (PHEAA) (Pa. Stat. Ann, tit. 24 §5101 et seq.). All State residents are
cligible {or this assistance which is based on 2 combination of financial need
and academic ability. The State grant is made after a student’s {inancial raw
need has been determined. Raw need s defined as the student’s total
educational expenses minus the student’s income and the amount of
contribution expected from his parents. At present, owing to budget restraints,
the maximum PHEAA grant a student can expect to receive is an amount equal
to 50 percent of the raw need. Alter the PHEAA grant is subtracted from raw
need, the other financial assistance the student receives—nonrepayable or gift
aid and loans--is subtracted to amive at unmet need. This latter figure
represents the maximum amount of additional funds the student can earn or
receive before an adjustment will be required to the PHEAA grant. Any LEEP
assistance a student will receive is included in the categoty of other financial
assistance that is accounted for after the PHEAA grant is made.
ln conversations that our office has had with Mr. Fielder, Director of
1 Research and Plans of PHEAA, it was agreed that there is no policy objection
for financial assistance to be computed in the sequence outlined above.
) Therefore, there should be no difticulty for LEEP applicants who are also
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eligible for assistance from PHEAA to comply with the requirement of
paragraph 42b,

In summary, LEAA has been granted authority under Section 501 of the
act to “establish such rules, regulations, and procedures as are necessaty to the
exercise of its functions, and are consistent with the stated purpose” of the act.
It is the opinion of this office that, due to the limited amount of LEEP funds
available and due to the congressional intent and purpose in establishing LEEP,
it became necessary for LEAA to exercise the authority granted in Section
501 by promulgating the regulation contained in LEAA Guideline Manual
M 5200.1A, chapter 4, paragraph 42b. Consequently, it is the opinion of this
office that any applicant for LEEP assistance must comply with this regulation
by first applying for and exhausting any benefits to which he is entitled under
4 State-maintained educational assistance program prior to any application for
and award of LEEP assistance.

Legal Opinion No. 75-45—Use of Funds for Testimony Before State
Legislature on Matters Related to Grantee’s Activity—June 16, 1975

TO: LEAA Regional Administrator
Region 1X - San Francisco

This is in response to your request of March 12, 1975, for a legal opinion
with regard to the appearance of the Executive Director of the Arizona County
Attorneys’ Association (ACAA) before the Arizona State legislature for the
purpose of speaking in favor of legislation supported by ACAA and against
legislation opposed by ACAA. .

The ACAA is an unincorporated association composed of the 14 elected
county attorneys and their deputies, as well as the Arizona attorney general.
The ACAA is financially supported under a fiscal year 1974, Part C subgrant of
the Arizona State Criminal Justice Planning Agency (SPA) block grant, funded
under the authority of the Omnibus Crime Control and Safe Streets Act of
1968, as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83, and Public Law 93415).

The program description in the grant application states the purpose of the
ACAA as follows:

The program has been organized to provide technical assistance and professional
expertise to all county attorneys’ offices and to institute training programs within the
state for prosecutors, Further goals wiil be to provide technical assistance, coordination
and training to other law enforcement personnel, to bring about uniformity in
operations and pracedure for various county attorneys’ offices in the state, to represent
the office and its needs to other governmental and non-governmental agencies and to
further professionalize the office [of} prosocutor and increase its proficiency.

Among the listing of methods to implement the project is the follow-
ing: “Act as liaison for county attorneys and their deputies with other
governmental units and non-governmental agencies, such as the legislature,
courts, police, state planning agency, state bar, etc.”

T

205

Pm‘suanF to the above program description and method for achieving the
representation purpose, the ACAA authorized its Executive Director to reeister
as 4 lobbyist under Arizona law and appear before the legislature to testiFy on
matters of interest to the ACAA. Article 8.1, Section 41-1232, Arizona Re-
vised Statutes (1974) requires that: ,

Any person who receives any contribution or compensation or expends any money
for thc' purpose of attempting to influence the passage or defeat of any legislation by
the legislature of this State or for the purpose of attempting to influence the actions of
any State officer, agency, board, commission or council shall register with ‘Lhc
Secrelary of State before doing unything in furtherance of such object . .

The Arizona Statute speciflically excepts, however, . .. ¢ ‘ electe
or appqinted public official acting in his ericiul capacity and ;Igzngli)]l)]’ lszfftlc;(i
perta.ning to his public office.” The applicability of this statutory exception to
the ACAA is probable in view of the holding in Bradley v.Saxbe, 388 F Sup
53 (D.C. D.C. 1974), where a similar Federal statutorylexception'would .exce Pt'
the ACAA from registration as a lobbyist under Federal law. o

lssue

Is the type of activity being carried out by the Executive Director of ACAA

( ] L “ 4 gl at ) ’ .
with Lhc AT1Zon LC Sl tu]e pl Olllblted b l CdCIr.ll Sldtu [C 11.[]6 ot
lcg,tlidtl()ll . y

Discussion

The applicable rule is established by LEAA Guideline Manual M 7100.1A
Chg. 1, Jan. 24, 1974, chapter 3, paragraph 42, which reads as (ollows: ’

a. No part of any grant shall be used:

(I For publicity or propaganda i
ay : 23 purposes designed to supp
leglslémon pending before legislative bodies: i Support o defeat
(2) To pay, directly or indirectl ' i
‘ s i y, for any personal service, advertisement
tcle%mgn, tclcph?ne, 1etter,A printed or written matter, or other device, intcndcci
or designed to influence in any manner a member of Congress, to favor or
ospolsc, by~ vote or other\yxse, any legislution or appropriation by Congress
\\‘ hether before or uftf:r ‘the introduction of any bill or resolution proposing sucl{
legistation or appropriation (18 U.8.C. 1913); or .
b Tl .(3) To pay a publicity expert (5 U.S.C. 3107).
- This provision is not to be construed as limiting ex
; : s 1 ! 18t xpenses for the purpose of
testimony before legislative bodies reviewing the effectiveness of grant progpmn?s or to

prevent introduction and support in the St i
1Lro ate legislatures of genera
such as criminal code revisions, ete. general siatutory reform,

Conclusion

The guidelines make clear that LEAA funds may not be used to promote or
support lobbying. Based on the information presented, it is clear that the
appearance of the Executive Director of the ACAA befo;'e the State legislature
to‘tespfy on matters of interest to the association is not prohibited by LEAA
guidelines. The fact of registration as a lobbyist under the Arizona statute is




206

not determinative for purposes of whether the activity .is lobbying under
Federal statutes, rules, and regulations, at least in a situation where, as here,
the definition is extremely broad in scope. ' ] .

Testimony before the legislature or a legislative committee by .lhe Executive
Director not being prohibited lobbying activity, and no actm-ty 1‘e1at)ed (o
“public education™ being at issue. this office defers to the A'1'1z'ona SPA to
determine whether the legislative activities of the ACAA are within the scope
of the grant, are for the purpose of improving the legislative response Lo .the
needs of the law enforcement and criminal justice system, and are lhergiorc
necessary and reasonable {o1 the proper and efficient administration of the
grant. o

The Arizona SPA should consider the facts as presented to this office and
whatever other facts will focus upon the nature and scope of the legislative
linison activities of the Executive Director of the ACAA in making their
determination. Finally, it is the responsibility of the State to detcrminc_
whether the legislative activities of the ACAA are contrary to any provisions of
State law.

Legal Opinion No. 75-46—lllinois 90-Day Application Review
Procedure—May 20, 1975

TO: LEAA Regional Administrator
Region V - Chicago

This is in response to {our questions that have been raised as to whether L‘hc
IMinois review process for block subgrant applications is consistent wnh.
Section 303(a)(15) of the Omnibus Crime Control and Safe Streets Act of
1968, as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83, and Public Law 93-415). The four questions are:

. Whether the State Criminal Justice Planning Agency (SPA) may insist
that applications be accompanied by a signed certification of equal_employ-
ment opportunity (EEQ) compliance and, if so, whether the SPA unilaterally
may toll the 90-day period pending receipt of the signed certification. .

2. Where the SPA has determined that an applicant’s work-force analysis
andfor affirmative action program is not in compliance with subpart E of 28
C.F.R. 42, whether the SPA unilaterally may toll the 90-day review period
either for some limiting period or else pending the commencement or
completion of remedial action by the applicant.

3. Whether an applicant may waive the 90-day processing requirement and,
if so, whether there are any limitations on such waiver.

4. Whether the SPA may establish a schedule of deadlines for accepting
competitive and noncompetitive applications for various SPA-created cate-
gories. .

In considering these questions, general guidance may be found in Section
304 of the act and in LEAA Office of General Counsel (OGC) Legal Opinion
No. 74-64. In OGC Legal Opinion No. 74-64, LEAA has taken the position
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that Section 304 of the act gives an SPA discretion in defining what constitutes
a conforming subgrantee application and that once a conforming application is
received, Section 303(a)(15) of the act requires that the application be
approved or disapproved within 90 days after actual receipt.

Notwithstanding the fact that an SPA in its discretion may define what
constitutes a conforming application, that discretion or the exercise of the
discretion is subject to challenge by a local government applicant and perhaps
by other persons aggrieved, Becauie an administrative hearing examiner or
court of law ultimately coukt decide whether an SPA’s exercise of discretion in
specific factual circumstances is proper, the following consideration of the
above questions should be taken as general guidance.

In regard to the first question, 28 C.F.R. 42.305 requires that the recipient
of LEAA block grant funds file an EEO certificate pricr to the authorization to
fund new or continuing programs. It js our opinion that the SPA may insist
that subgrant applications be accompanijed by a signed certification of EEQ
compliance, and that this constitutes a reasonable requirement. Where a
subgrant application is not accompanied by a signed EEQ certification and
where the SPA has required the certification as a part of the application, the
SPA unilaterally should be able to toll the 90-day period until a signed
certification is received.

In reference to the second question, where the SPA has required that an
applicant be in compliance with subpart E of 28 C.F.R. 42 at the time of
application, and where the SPA has determined that an applicant is not in
compliance, the SPA unilaterally should be able to toll the 90-day period until
the SPA has determined that the applicant has implemented sufficient remedial
action to qualify as an applicant.

The third question is whether an applicant may waive the 90-day processing
requirement. In posing this question, the request states as an assumption that
the SPA could not require such waivers as standard operating procedure but
would need an individual waiver with special justification on a case-by-case .
basis.

The request correctly states that the SPA may not require waivers as
standard operating procedure. As to whether an individual waiver based upon
special justification may toll the 90-day requirement, however this office is of
the opinion that a wajver may be used only where the waiver does not
contravene the statutory policy of Section 303(a)(15). .

A waiver is an intentional relinquishment or abandonment of a known right
or privilege (Barker v. Wingo, 407 U.S. 514, 525 (1972); Johnson v. Zerbst,
304 U.S. 458, 464 (1938)). Asa general rule, a party may waive any provision,
either of a contract or of a statute, intended for his benefit (Shurre v.
Thompson, 82 U.S.(15 Wall) 151, 158 (1872)). This general rule, however, has
been modified as to waivers of statutory provisions as noted in Brooklyn

Savings Bank v. O Neil, 324 U S. 697 (1945). The Court at pages 704-05 stated
that:

It has been held in this and other courts that a statutory right conferred on a
private party, but affecting the public interest, may not be waived or released if such
waiver or release contravenes the statutory policy . ... Where a private right is granted
in the public interest to effectuate a legislative policy, waiver of a right so charged or
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colored with the public interest will not be allowed where it would lh\vzut‘ the
legislative policy which it was designed to effectuate. With respect to private rights
created by a federal statute. .. the question of whether the statutory .righ( may be
waived depends upon the intention of Congress as manifested in the particular statute.
[ Citations and footnote omitted].

Section 303(a)(15) provides that, if the SPA fails to disapprove an
application within the 90-day period, the applicant has a right to have the
application considered to be approved, In applying the guidance provided in
the Brooklyn Savings Bank case to whether this right may be waived by the
applicant, the intent of the Congress must be examined to determine the policy
considerations underlying Section 303(a)(15). The legislative history clearly
demonstrates that the Congress enacted Section 303(a)(15) to expedite the
delivery of funds to units of general local government. (See OGC Legal Opinion
No. 74-64 for a review of the legislative history of Section 303(a)(15).)

It would appear that the 90-day period may be waived by the applicant
where the waiver would not thwart the legislative purpose of Section
303(a)(15). An SPA should be forewarned that where the validity of a waiver is
put into question, however, the burden would be on the SPA to demonstrate
that the waiver does not frustrate the legislative purpose of Section 303(a)(15)
in order to avoid the prohibition set forth in the Brooklyn Savings Bank case.

In regard to the fourth question, an SPA should be able {o establish a
schedule of deadlines to consider competitive applications. This use was
recognized as a proper management tool in OGC Legal Opinion No. 74-64. The
use of deadlines in regard to noncompetitive applications, however, does not
appear to serve a useful purpose and would appear to frustrate the legislative
purpose of Section 303(a)(15).

Legal Opinion No. 75-47—Integrated Grant Administration Proj-
ect—May 20, 1975

TO: LEAA Regional Administrator
Region VIII - Denver

This is in response to your request for an opinion on the authority of
the regional office to enter into an Integrated Grant Administration (IGA)
program for the State of Utah that deals only with the 40 percent local
planning funds available for local planning under Sections 202 and 203 of the
Omnibus Crime Control and Safe Streets Act of 1968, as amended (Public Law
90-351, as amended by Public Law 91-644, Public Law 93-83, and Public Law
93-415).

For approximately 1% years the Mountain Plains Federal Regional Councit
has been dealing with the State of Utah in the development of an IGA program
for the purpose of submitting one application [or all local planning funds
awarded to the State of Utah. Pursuant to Section 203 of the act, LEAA makes
one planning grant to the Utah State Criminal Justice Planning Agency (SPA)
which is responsible for allocating a portion of the money to local planning
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agencies. Governor Calvin Rampton of Utah has issued an executive order
requiring all State agencies to cooperate and participate in the preparation of
the IGA application. The issue involved here is whether LEAA is allowed to
participate in the Utah IGA, sending the local planning funds directly to the
IGA-designated Federal agency administering the arrangement, or must
continue to make one planning grant to the State.

Interaction of IGA and LEAA

The Integrated Grant Administration Program was established pursuant to
Title 1V of the Intergovernmental Cooperation Act of 1968 (Public Law
90-577) and the President’s Memorandum of November 8, 1968, to the
Director of the currently titled Office of Management and Budget, 33 F.R.
16487 (November 13, 1968). This uct vested in the President the power to
prescribe rules and regulations that would be necessary and appropriate to
effectuate the pelicy of Title IV. Title IV was designed to encourage the
coordination. on the Federal level, of numerous Federal assistance programs.
The aim of such coordination was to eliminate duplication of work and
conflict among agencies and to foster cooperation between the agencies and
State and local governments.

LEAA’s policy regarding participation in 1GA is set out in LEAA Guideline
Manual G 4062.1, Guidelines for the Integrated Grant Administration Program
(IGA) (1972):

A. The Law Enforcement Assistance Administration will cooperate fully with the
Office of Mapagement and Budget (OMB), Federal Regional Councils and other
participating agencies in implementing, monitoring and evaluating the IGA Program.
LEAA encourages State and local agencies to utilize this program.

B. LEAA representatives on task forces set up to process and administer pilot IGA
programs zre authorized to waive LEAA administrative requirements for funds utilized
in this program; however, LEAA statutory requirements must be maintained.
[Emphasis added.]

LEAA can, therefore, participate in an [GA in Utah and is in fact
encouraged to do so, provided that all statutory requirements are complied
with fully.

LEAA Statutory Requirements for Part B Planning Grants

Congress, in the preamble to the act, states that “Crime is essentially a local
problem that must be dealt with by State and local governments if it is to be
controlled effectively.” Pursuant to this philosophy, the act established a
matching grant-in-aid program under which LEAA makes annual block
planning and action grants to the States. The grants are called “block” grants
because the grant funds are required by the act to be allocated in lump sums
among the States on the basis of population for distribution and expenditure
by the States and cities according to criteria and priorities determined by the
States and cities themselves (Section 308). LEAA also makes “‘discretionary”
action grants which may be distributed at LEAA’s discretion to States or
directly to units of local government for categorical purposes.
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Block planning grants are utilized by the States to establish and maintain
State Criminal Justice Planning Agencies (SPA’s). The SPA is created or
designated by the chief executive of the State and is subject to his jurisdiction
(Section 202). Each SPA determines necds and priorities for the improvement
of law enforcement and criminal justice throughout the entire State. The SPA
then defines, develops, and correlates programs (o improve and strengthen law
enforcement and criminal justice for its State and all the units of local
government within the State. Al of this material and information is
incorporated into ¢ comprehensive statewide plan for the improvement of law
enforcement and criminal justice throughout the Stale which is submitted
annually to LEAA (or review and approval (Section 203).

When a State’s plan has been reviewed and approved, the State is eligible to
receive its allocated block action grant for that fiscal year. It should be noted
that LEAA is required by statute to make block action grants if the SPA has an
approved comprehensive plan that conforms with the purposes and require-
ments of the act (Section 303). Under the block grant program the States order
their own priorities through the comprehensive plan and LEAA cannot dictate
to State and local governments how to run their criminal justice systems so
long as the plan is consistent with the act. LEAA does not approve ot
disapprove specific projects in the comprehensive plan unless they are
inconsistent with the provisions of the act.

To ensure that each State’s comprehensive plan is in fact comprehensive,
there must be local input at the planning stage:

The State Planning Agency shall make such arrangements as such agency deems
necessary to provide that at least 40 per centum of all Federal funds granted to such
agency under this part |B| for any fiscal year will be available to units of gencral local
government or combinations of such units to participate in the formulation of the
comprehensive Siate plan required under this part. (Section 203(¢).)

The actual amount or percentage of funds that is passed through to local
units is determined by each State. Similarly. each State in drawing up its
comprenensive plan determines the weight to be given to the plans submitied
by local units. LEAA may not usurp the State’s authority either to determine
the amount of passthrough funds to any specific local planning jurisdiction or
to decide which local plans to fund.

Application to the Proposed Utah IGA

LEAA cannot on its own authority channel 40 percent of Utah’s planning
grant to the IGA program. Only the State of Utah can determine how much
planning money is (o go to local units; 40 percent is merely the minimum
slatutory allocation. Once that determination is made, the act requires only
that ““[tlhe State Planning Agency shall make such arrangements as such
agency deems necessary ... (Section 203(c) [emphasis added] to provide for
passthrough of funds to units of local government. There are no statutory
requirements as to precisely how the local funds are to be passed through.
Therefore, the State of Utah may participate in an [GA program involving only
local planning grants, but the SPA still must oversee the allocation. The SPA
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must submit an application for the State planning grant pursuant to Sections
202 and 302 of the act.

Once the application is approved, the SPA may request LEAA to send the
funds designated for local agencies to the 1GA-designated Federal agency
administering the arrangement. Such a procedure complies with the State’s
statutory requirement to ... make such arrangements as such agency deems
necessary to provide that at least 40 per centum of all Federal funds granted to
such agency under this part...will be available to units of general local
government. . ..” (Section 203(c).)

Limitations

The local planning units have an integral function in the preparation of the
State’s comprehensive plan. They submit plans and recommendations that are
used to determine both the State’s priorities and the specific programs that will
be funded. The IGA planning units must continue to provide this input to the
SPA. In fact, the IGA units must devote to LEAA planning purposes an
amount of time proportionate to the amount of LEAA funding such units are
receiving. Il this can be accomplished within the requirements of the IGA
program, then LEAA would have no objection and would, in fact, encourage
Utah to participate in [GA on a local level.

Legal Opinion No. 75-48—Use of Comprehensive Employment and
Training Act Funds as Match for LEAA Part C Programs—May 20,
1975

TO: LEAA Regional Administrator
Region V - Chicago

This is in response to your inquiry as to whether funds obtained under the
Comprehensive Employment and Training Act (CETA), as amended (Public
Law 93-203, as amended by Public Law 93-567), or CETA-funded personnel
may be used in fuifillment of the LEAA non-Federal share requirement, The
CETA program is administered by the U.S. Department of Labor in 29 C.F.R.,
parts 94-98.

The CETA statute contains no provisions that allow or prohibit the use of
CETA funds as part of the non-Federal share that may be required for other
Federal programs. However, 29 C.F.R. 98.12(b)(2) provides in part that:

Mo funds granted under the Act may be used, directly or indirectly, as a
contribution for the purpose of obtaining IFederal funds under any other law of the
United States which requires a contribution from the grantee in order to receive such
funds, except if authorized under that law.

The Omnibus Crime Control and Safe Streets Act of 1968, as amended
(Public Law 90-351, as amended by Public Law 91-644, Public Law 93-83, and
Public Law 93-415), does not authorize the use of funds obtained from other
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Federal sources to satisfy the non-Federal share requirements. Section 301(c)
provides that for block grants the non-Federal funding must be of “money
appropriated in the aggregate” by State or individual units of government.
Section 306(a) provides that for discretionary grants the non-Federal share
must be of “money appropriated in the aggregate” by a State or units of
general local government or provided in the aggregate by a private nonprofit
organization.

The term “non-Federal funding” is used to denote that appropriated money
is required. (See LEAA Office of General Counse! Legal Opinion No. 74-70.)
The purpose of the use of appropriated money as the non-Federal share was
expressed by Representative Richard H. Poff during the House floor debate on
the Omnibus Crime Control Act of 1970 (Public Law 91-644) as follows:

The controlling purpose of the hard-match provision is the desire to stimulate new
State and local money for imaginative and innovative State and local anti-crime
programs. (116 Cong. Rec. H 42197 (1970).)

This purpose was reaffirmed during the House floor debate on the Crime
Control Act of 1973 (Public Law 93-83) by Representative Edward Hutchin-
son, who stated that:

The purposes of requiring a match for Federal funds were: First, to insure State and
local legislative oversight and thus guarantee some State and local political control over
federally assisted programs; second, to bring into play the State and local fiscal controls
to minimize the chances of waste; and third, to underscore the responsibility on the
part of State and local government to fight crime. None of these purposes is served by
a soft match. (119 Cong. Rec. H 4745 (daily ed. June 14, 1973).)

Consistent with the legislative intent of the non-Federal share requirement.
it generally is true that funds obtained {rom other Federal sources may not be
used to satisfy the non-Federal share requirement. There is one exception to
this statement. Where another Federal statute specifically authorizes that funds
made available under the statute may be used as part or all of the required
non-Federal contribution to another Federal grant program, the Comptroller
General of the United States has stated that such funds may be considered as
“money appropriated” for the purposes of the “hard match” requirement (52
Comp. Gen. 558, 566 (1973)). The CETA statute, however, does not contain
such a provision.

[n sum, CETA funds or CETA-funded personnel may not be used for
satisfaction in whole or in part of the non-Federal share requirement for Part C
funds. This opinion would apply in like manner to Part B or Part E funds.
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Legal Opinion No. 75-49—Retroactive Matching Provisions Not
Applicable to Construction Programs—May 20, 1975

TO: LEAA Regional Administrator
Region V - Chicago

This is in response to your request for an opinion as to the authority for
paragraph la(6)(b) of the LEAA Guideline Manual M 7100.1A, entitled
“Financial Management for Planning and Action Grants,” which provides
guidelines for the allocation of funds under Section 523 of the Omnibus Crime
Control and Safe Strects Act of 1968, as amended (Public Law 90-351, as
amended by Public Law 91-644, Public Law 93-83, and Public Law 93-415).

Under Section 523, “[a]ny funds made available under parts B, C, and E
prior to July 1, 1973, which are not obligated by a State or unit of general
lacal government may be used to provide up to 90 percent of the cost of any
program or project.” The above-mentioned LEAA guideline states that “[t]his
retroactive provision does not apply to a construction program or project
under Part C block action funds.”

It is the opinion of this office that the guideline in question has proper
authority. A close look at Section 523 and the purpose behind it reveals not
only that LEAA has not usurped lawmaking powers, but that this regulation
provides for enforcetment ol the section as Congress intended. LEAA is
authorized under Section 501 of the act to “establish such rules, regulations,
and procedures as uare necessary to the exercise of jts function, and are
consistent with the stated purpose of this title.” Furthermore, LEAA may,
aller reasonable notice and opportunity for hearing, discontinue a grant where
“there is a substantial failure to comply with (b) regulations promulgated by
the Administrator under this title.” (Section 509.)

Legislative History

Section 523 is a retroactive provision aimed at achieving the same results
with unobligated pre-1973 funds as with all later appropriated funds. In order
to fully understand how this is accomplished, it is necessary to compare the
pre-1973 requirements with the current ones.

Under the original LEAA legislation in 1968, Federal grant funds had to be
matched by State or local funds in the ratio of 60 percent Federal to 40
percent ‘State/local. Congress twice changed these match provisions. In the
second change, Section 523 was added to the act in order to make the change
retroactive. Representative Edward Hutchinson explained this need for a change
in the House floor debate (Cong. Rec. H 4745 (June 14, 1973)):

Congress never intended that the match be anything but money. Indeed, it was
Federal money that was being matched. But somehow an administrative decision was
made to accept what is called a ‘soft match,’ or noncash match. Once the practice was
permitted, it became difficult to go back entirely to a ‘hard match,’ or cash match. So
in 1970 Congress changed the matching ratio from 60 percent FFederal, 40 percent
non-Federal to 75 percent Federal, 25 percent non-Federal but further specifically
required that 40 percent of the 25 percent part C block grant mateh be in cash.
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as financially easier for recipients to accept but
I"or now we have two kinds of match, And more
factured by clever bookkeeping. For a State or
gram or project which it has already paid or
k compliance, and

This compromise in principle w
administratively more burdensome.
important, a soft match can be manu
local government can add costs to a pro
would pay in any case. Then it becomes the task of LEAA to chec
this takes time and effort.

The purposes of requiring
local legislative oversight and thus guar

a match for Federal funds were: First, to insure Statc and
antee some State and focal political control over
federally assisted programs; second, to bring into play the State and local fiscal
controls 10 minimize the chances of waste; and third, to underscore the responsibility
on the part of State and local government 10 fight crime. None of these purposes is
served by a soft match. Instead, it fosters imaginative bookkeeping and produces
administrative burdens.

H.R. 8152 would put an end to the soft match. Wherever a match is required, it
would become a 10 percent hard match—except for part C construction programs and
projects which would remain at 50 percent but would become all hard match. So
desirable did it seem to eliminate soft match and transfer to a hard match requirement
that FLR. 8152 would make this change with regard to unobligated funds made

available prior to July 1, 1973.

It is clear that the 90:10 ratio was not intended to affect prior construction
project funding ratios that remained unchanged from the original ratio. It is
also clear that the provision for unobligated pre-1973 funds was intended to
provide discretionary authority to LEAA to make the new ratio retroactive.
Section 523 provides for permissive authority through use of the term “may”
rather than “shall.” It was not meant to extend the 90:10 ratio to construction
projects funded with pre-1973 unobligated funds, and LEAA has not so
interpreted the section.

Senator John L. McClellan also addressed the issue directly during the
Senate debate. After explaining the new match provisions and the accom-
panying retroactive section, he stated: »

1t is expected that the administration, however, will not provide in excess of 50
percent of the cost of any construction program or project funded under part C lest
these nonobligated funds become more “desirable™ than funds made available after
July 1, 1973. (Cong. Rec. S 12415 (June 28, 1973).)

It seems clear, therefore, that Congress did not intend Section 523 to
extend 90:10 match provisions to construction projects retroactively. The
entire thrust of Section 523 is to put pre-1973 and post-1973 grants on an
equal setting, and the construction matching ratio remained unchanged.

Authority for Statutory Interpretations

In general, statutory construction is applied only when the statute itself is
ambiguous. In this case, it has been argued that the statute is clear and
unambiguous on its face. Evidence of legislative intent has often been allowed
notwithstanding the apparent unambiguous meaning of a statute. National
Railroad Passenger Corp. v. National Association of Railroad Passengers, 414
U.S. 453, 458 (1974) dealt with a statute that interpreted the doctrine of
expressio unius est exclusio alterius (direct inclusion of certain aspects implies
exclusion of any others). The Supreme Court permitted evidence of legislative
intent and reached a different interpretation of the statute, stating that “‘even
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the most basic general principles of statutory construction must yield to ciear
contrary evidence of legislative intent.”
In a similar case, the same conclusion was reached:

\\"c may give language in a statute, if it will reasonably bear such a constriction, the
meaning Congress intends, though read literally it would bear a different meaning. The
courts are under an obligation at times to do this in order to give legislation its proper
application. Lynch v. Overholser, 369 U.S. 705, 710,82 S. Ct. 1063, 8 L. Ed. 2d 211
and cases cited. The courts have less reluctance in this regard when the 'mtcrpremtion‘
they.a‘pprove has been adopted by the agency charged with principal responsibility for
administering the legislation, acting in the light of its special experience and expertise.
(Los Angeles Mailers Union No. 9, International Typographical Union, AFL-CIO v.
National Labor Relations Board, 311 F. 2d 121 (D.C. Cir. 1962).)

Although Section 523 clearly provides LEAA with authority to make the
requested interpretation through the Section 501 guideline issuance process,
the legislative history is equally clear that the requested interpretation would
be contrary to congressional intent. It is the opinion of this office that the
section should be construed in the light of that legisative history.

Conclusion

Under Section 523, fiscal year 1973 matching fund requirements may be
applied to pre-1973 obligated funds. The section was not intended to allow
Federal funding in a 90-percent ratio for construction programs. The LEAA
guidelines assure enforcement of the act as intended by Congress. It should be
notﬂed that Congress, in Section 501 of the act, authorized the Administration
(LEAA) to establish “such rules, regulations, and procedures as are necessary
to the exercise of its functions, and are consistent with the stated purpose of
this Title.” These regulations have the force of law. Under Section 509, LEAA
may discontinue payments to a grant where there is substantial lailure to
comply with either the statute itself or the regulations promulgated by the
Administration.

Legal Opinion No. 75-50—Auvailability of Part C Discretionary
Funds for Degree-Granting Educational Programs—August 7, 1975

TO: Acting Assistant Administrator

ilgzrzile Justice and Delinquency Prevention Operations Task Group,

‘ This is in response to your request for an opinion as to the use of Part C
discretionary funds for portions of the National Educateur Program. As one
element of the program, a limited number of students would be trained to
become educateurs, receiving in the process either an A.A., B.A., or M.A.
degree. It is the opinion of this office that funding is not available for the
degree-granting component of the program under Part C of the Omnibus Crime

v
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Control and Safe Streets Act of 1968, as amended (Public Law 90-351, as
amended by Public Law 91-644, Public Law 93-83, and Public Law 93.415).

Grants may be made under Part C of the act for general law enforcement
and criminal justice purposes, such as recruiting and training of personnel,
purchase of equipment, public education, and construction of facilities. Part D
grants, on the other hand, may be used only for a specific purpose, that is,
training, education, and research. “It is a well established rule of statutory
construction that an appropriation for a specific object is available for that
object to the exclusion of a more general appropriation (4 Comp. Gen, 476: 5
id. 399, 7 id. 400) and that the exhaustion of a specific appropriation does not
authorize charging the excess payment to a more general appropriation. |
Comp. Gen. 3127 (19 Comp. Gen. 892, 893.) Similarly, “a specific
appropriation for a particular object or class of supplies precludes the use of a
more general appropriation therefore, even though the general appropriation
might have been available for such use in the absence of the specific
appropriation.” (20 Comp. Gen. 739, 743.)

In the absence of Part D, Part C funds would certainly be available for
training and education through Section 301(b)(1), (3), or (5). Part D, however,
does provide for grants “to carry out programs of academic educational
assistance to improve and strengthen law enforcement and criminal justice.”
(Section 406(a).) The existence of the specific appropriation for education in
Part D precludes the use of Part C funds for that purpose. Therefore, Part C
discretionary funds may not be used for the degree-granting component of the
National Educateur Program.

[t should be noted the LEAA has in the past allowed States to use their Part
C block grants for educational scholarship programs under certain conditions.
These conditions were that Part D funds had already been fully allocated and
that the scholarship requirements were identital to Part D requirements so that
the funds were not in competition. Block grants differ from discretionary funds
in that upon allocation they become State funds and are no longer subject to
this Federal restriction on use. “The funds involved are grant funds, which
when paid over and expended by the States are not subject to the various
restrictions imposed by Federal statute or our decisions with respect to the
expenditures, by Federal departments and establishments, of appropriated
moneys in the absence of a condition of a grant specifically prescribing to the
contrary.”” (36 Comp. Gen. 221, 224.)

It is the opinion of this office, therefore, that although the States may
continue to fund educational scholarship programs out of Part C block grants.
Part C discretionary funds may not be used for that purpose.

]
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Legal Opinion No. 75-51—Subgrants of Part E Discretionary Funds
to Private Nonprofit Organizations; Scope of Part E Program
Funding—July 11, 1975

TO: Juvenile Justice and Delinquency Prevention Operations Task Group,
LEAA

This is in response to your request of April 16, 1975, for an opinion
regarding the legality of the use of Part E discretionary funds for subgrants to
private nonprofit organizations.

Background

In June 1974, LEAA transferred $100,000 in Part £ funds to Region ! in
order to fund the Washington County, Vt., Youth Services Bureau. The grantee
for the project is the Vermont Governor’s Commission on the Administration
of Justice (SPA). The subgrantee is the Washington County Council of Human
Resources, a private nonprofit agency. The Youth Services Bureau established
by the project acts as a referral mechanism by which delinquent and other
youth may receive services {rom a number of local child-serving agencies. The
Youth Services Bureau is also a provider of direct services for youth referred by
courts, schools, churches, ete.

Your request raises the question of whether it is proper to award Part E
funds to a State Criminal Justice Planning Agency (SPA) with the understand-
ing that the SPA will subgrant to a private nonprofit organization. Although
this issue is important, an additional question is raised with regard to the
proper usc of Part E funds in connection with the activities of the Youth
Services Bureau.

Issues

I. Can Part E discretionary funds be subgranted to a private nonprofit
organization by an SPA acting as grantee of the {unds?

2. Can Part E discretionary funds be used to support project activity that
does not involve the correctional system?

Discussion

The issue of receipt of Part E funds by private nonprofit organizations has
been addressed by prior legal opinions of this office.

LEAA Office of General Counsel (OGC) Legal Opinion No. 75-38 (April 9,
1975) concluded that Part E funds awarded as grants to SPA’s under Section
455(a)(1) of the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644, Public Law
93-83. and Public Law 93-415), properly may be subgranted by SPA’s to
private nonprofit organizations. To qualify for such funds, the State must
incorporate the activity in a program of the comprehensive State plan. The
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funds are then disbursed by the State in accordance with the plan and
application. The application requirements are set [orth in Sectio-n 453(1)-(1'2)‘

Funds granted to SPA’s under Section 455(a)(1) are not, strictly speaking,
formula grants. There is no statutory formula for entxt]cmgnl. Ralh.er.\ .suc‘h
funds can be granted to States on the basis of need. Additional flc,\'xb.lhty is
built into the statute through the 455(a)(2) provision which permits the
Administration to make the balance of the Part E funds {50 percent)
« available. as the Administration may determine, to State planning
agencies, units ol general local government, or combinations of s_uqh un;ls,
according to the criteria and on the terms and conditions the Administration
determines consistent with this part.”

Award of these discretionary [unds may be for the purpose of supplemcnt-‘
ing correctional activities set out in the State plan or for 1hp furtlw:el:zmcc of
innovative programs and national priorities established by LEAA. This ofﬁce‘
addressed., in OGC Legal Opinion No. 75-27 (April 11, 1975), the question of
the cligibility ol entitics other than those enumerated in Section 455(a}2) o
receive discretionary Part E funds. We concluded that:

LEAA does not have authority to award a Part E discretionary fund grant directly
to Utah State University. Utah State University may be awarded a subgrant b)i eitl'mr
the Utah State Planning Agency or a unit of general local government or a combination
thereo in the State of Utah to whom the grant award is made by LEAA, however.

Although this opinion did not directly address the question of eligibility of
an educational institution to reccive a subgrant ol Part E funds. such a
conclusion is consistent with OGC Legal Opinion No. 75-38.

To summarize. Part E block grant funds awarded to an SPA under Section
455(a)(1) and Part E discretionary funds awarded to an SPA, unit of local
government, or combination thereol under “Section 455(a)2) may be.sub-
granted by the grantee (1) to State-owned and -operated educational
institutions: (2) to other types of (nonprofit) educational institutions: and (3)
to nonprofit public or private agencies and organizations. The award of a
subgrant under Section 455(a)(1) must be consistent with the approved
program contained i the comprehensive State plan. The award of a subgrant
under 455(a)(2) must be consistent with the discretionary grant guidelines
promuigated by the Administration.

The second issue—the programmatic uses of Part E funds--is somewhat more
complex. The addition of Part E to the act in the amendments (o the Crime
Control Act in 1971 resuited from ¢ ngressional belief that increased emphasis
on correctional system programing was needed. The emphasis was to be on the
system itself, its facilities (jails, prisons, hallway houses, and community-based
treatment facilities for adult and juvenile offenders), its programs and
practices, and the personnel involved in administration of the system. Although

there is no listing of programs eligible for funding in the act, the statement of

purpose and the application requirements establish the parameters within
which programing is (o take place.
Section 451 states the purpose of Part E as follows:

Section 451. 1t is the purpose of this part to encourage States and units of general
local government to develop and implement programs and projects for the
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construction, acquisition, and renovation of correctional institutions and facilities, and
for the improvement of correctional programs and practices.

Section 453 enumerates the means to accomplish these purposes through
the State’s application for funds:

(1) scts forth a comprehensive statewide program for the construction, acquisition,
or renovation of correctional institutions and facilities in the State and the
improvement of correctional programs and practices throughout the States. . .

(4) provides satisfactory emphasis on the development and operation of
community-based correctional facilities and programs, including diagnostic services,
halfway houses, probation, and other supervisory release programs for preadjudication
and postadjudication referral of delinquents, youthful offenders, and first offenders,
and community-oriented programs for the supervision of parolees;. . .

(7) provides satisfuctory assurances that the personnel standards and programs of
the institutions and facilities will reflect advanced practices;

(8) provides satisfactory assurances that the State is engaging in projects and
programs to improve the recruiting, organization, training, and education of personnel
employed in correctional activities, including those of probation, parole, and
rehabilitation;

(9) provides necessary arrangements for the development and operation of narcotic
and alcoholism trcatment programs in correctional institutions and facilities and in
connection with probation or other supervisory rclease programs for all persons,
incarcerated or on parole, who are drug addicts, drug abusers, alcoholics, or alcohol
abusers;. ...

Although LEAA has the authority to establish program areas for discre-
tionary funding, it is clear on the face of the statute that the programs must be
directly connected with the correctional system and affect persons, as service
recipients, who are within the cognizance of that system,

OGC Legal Opinion No. 75-27 addressed the scope of the community-based
correctional facilities and programs emphasis required by Section 453(4):

In Section 453(4), Congress speaks of community-based correctional facilities and
programs. Congress then proceeds to give examples . .. including diagnostic services,
halfway houses, probation, and other supervisory release programs for preadjudication
and postadjudication referrals. .. .” [ Emphasis added]. These examples, although not
all-inclusive, indjcate that the correctional programs cnvisioned are of a supervisory
nature, are in response to court referral, and are primarily for those individuals who are
within the cognizance of the system, ie., pre- or postadjudicated, at the time of
referral to the program. Under this interpretation, programs aimed at helping past
offenders who are no longer within the system, i.c., whose sentence and parole or
probation are completed,'would not be of the type envisioned for Part E funding. This
is true even though the program might prevent recidivism. Once an individual has left
the system (or having never entered it), all other crime prevention oriented program
efforts would come under the heading of prevention, fundable if at all under Part C
rather than Part E. In sum, Part E was intended to be limited to improvements of
correctional physical facilities and programs for individuals within the corrections
system at the time of entrance into the program.

Congress intended that States and units of local government utilize Part E
funds to develop resources, both public and private, that would serve the
correctional system. Such resources were to be developed primarily, if not
exclusively, however, for individuals within the system. If the Washington
County, Vt., Youth Services Bureau provides services to youth referred by
sources outside of the correctional system context on other than an incidental
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or occasional basis. tiien full LEAA funding of this project from Part E funds is
improper. This point was made by this office in a legal memorandum dated
May 10, 1972, regarding the “National Youth Project Using Mini-Bikes.” There
we concluded:

That portion of the proposal which involves referral of juveniles from the courts
and probation officials is eligible for Part E funds. Delinquency prevention programs
for other than those who have been before the court are not provided for in Part E of
the Act.

This position was subsequently clarified in OGC Legal Opinion No. 74-30
(Sept. 26, 1973). There it was held that, in addition to court and probation
referrals, the correctional system context can include police department
referrals of youth and diversionary projects implemented by police depart-
ments where the police department is authorized by statute or court order to
make such determinations and dispositions without formal court procedures.

LEAA has always taken a broad view of the concept of corrections,
including aspects of police and court action as being within the correctional
system context. This is justified both by the langnage of Part E and by the
need to view the components of police, courts, and corrections as parts of a
process that, in total, makes up the criminal justice system.

However, where the service recipients are not primarily individuals referred
through the correctional system, as appears to be the case with the Washington
County, Vt., Youth Services Bureau, the correct course of action is to fund
entirely from Part C (Section 301({b)(9) authority) or to provide a mix of Part
C and Part E funds according to the proportion of referrals to be accepted of
individuals “‘within the cognizance of the system” and those referred by other
sources. Your office should, therefore, review this grant to determine the
proper fund mix and request the necessary accounting changes to reflect a
proper aliocation between Part C and Part E fund sources.

Conclusions

1. Part E block and discretionary funds may be sugbranted by eligible
public agency grantees to public and private nonprofit educational institutions.
agencies, and organizations for programs and projects that are consistent with
the statutory purposes of Part E correctional program funds.

2. Where Part E funds are utilized for community-based correctional
facilities and programs, the recipients of serv -+ pust be primarily, if not
exclusively, indiviuuals within the cognizance o. .¢ currectional system at the
time ol referral 1o the facility, program, or project. The proper fund source for
services provided to individuals referred from other sources is Part C funds. A
facility, program, or project accepiing correctional and noncorrectional
referrals may be funded entirely with Part C funds or a proportionate mix of
Part C and Part E funds determined by the anticipated or actual source of
referrals ta such facility, program, or project.
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Legal Opinion No. 75-52—Proposed Pennsylvania Adverse Weather
Exception to the 90-Day Review Requirement—June 16, 1975

TO: LEAA Regional Administrator
Region 111 - Philadelphia

This is in response to an inquiry made by the Pennsylvania Governor’s
Justice Commission (SPA). The SPA supervisory board has proposed to
authorize the executive director, with the concurrence of the SPA supervisory
board chairman. to disapprove without prejudice all subgrant applications
scheduled to be considered at an SPA supervisory board meeting when such
meeting cannot be convened due to adverse weather conditions. Under such
circumstances, the SPA supervisory board would meet within 2 weeks of the
canceled meeting to consider the disapproved subgrant applications, which
would be treated as resubmitted applications. The question is whether the
above proposal is consistent with the 90-day requirement contained in Section
303(a)(15) of the Omnibus Crime Control and Safe Streets Act of 1968, as
amended (Public Law 90-351, as amended by Public Law 91-644, Public Law
93-83. and Public Law 93415).

Two initial observations may be made. First, pursuant to Section
303(a)(15)(D), the disapproval of an application must always be without
prejudice for resubmittal. Second, any proposal that is adopted by the SPA
supervisory baard is always subject to challenge in an administrative proceeding
or court of law. With this in mind, the following guidance is offered.

An initial consideration is whether the inability of the SPA supervisory
board to meet due to adverse weather conditions is a valid reason to disapprove
subgrant applications. The relevant sections of the act are Section
303(a)(15)XA) and (C) and Section 304. Section 303(a)(15) provides in part
that each State comprehensive plan must:

(15) provide for procedures that will insure that (A) all applications by units of
general local government or combinations thereof to the State planning agency for
assistance shall be approved or disapproved, in whole or in part, no later than ninety
days after receipt by the State planning agency .. . (C) the reasons for disapproval of
such application or any part thereof, in arder to be effective for the purposes of this
section shall contain a defailed explanation of the reasons for which such application
or any part thereof was disapproved, or an explanation of what supporting material is
necessary for the State planning agency to evaluate such application . ...

With respect to an application received by an SPA, Section 304 provides in
part that:

] When a Swute planning agency determines that such an application is in accurdance
with the purposes stated in section 301 and is in conformance with any existing
statewide comprehensive law enforcement plan. the State planning agency is
authorized to disburse funds to the applicant. '

Section 304 states that the purposes enumerated in Section 301 and the
State comprehensive plan are the framework within which the SPA must
appreve or disapprove an application. Consistent with Section 304, this office
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is of the opinion 1+ the reasons for disapproving a subgrant applicatipn must
be related to the asequacy or merits of an application. As a result, the ma'b{llty
ol the SPA supervisory board to meet because of aflverse weather coqdm.ons
would not appear to be & proper basis for disapproving a subgrant ap_pllcatmq.

[t is not the position of this office, however, that the 90-day requirement is
never tolled because of weather conditions. The test would appear to be
“unforeseeable” or “‘unusually severe” weather conditions. Where an SPA
supervisory board meeting must be canceled due to unforesceable or unusually
severe weather conditions. e.g., a disruptive flood or a severe snowstorm, thc.
SPA should be able to toll the 90-day requirement for a reasonable period ol
time. For guidance, the Pennsylvania SPA may find instructive the Pennsyl-
vania Supreme Court’s decision in Wise v. Borough of Cambridge Spri/?gs, 262
Pa. 139, 104 A. 863 (1918). At page 864 of 104 A., the Pennsylvania court
stated that:

Where a statute fixes the time within which an act must be done .. . courts have no
power to extend it, or to allow the act to be done at a lute_r (lz}y, as a mchr 01‘
indulgence. Something more than mere hardship is necessary to justify an extension of
time. or its equivalent, an allowance of the act nunc pro tunc.

In adopting such a procedure, the SPA should be forewarned .thut. if the
tolling of the 90-day requirement is put into question, the SPA will have lee
burden to show that the procedures to ensure compliance with Section
303(a)(15) reasonably take into consideration the possibility of adverse
weather conditions, that the cancellation was due to unforeseen or unusually
severe weather conditions, and that the SPA supervisory board met within a
reasonable time subsequent to the cancellation.

Legal Opinion No. 75-53—Waiver of 40 Percent Passthrough
Requirement for Planning Grant Funds—June 4, 1975

TO: LEAA Regional Administrator
Region 1 - Philadelphia

This is in response to your request of April 10, 1975, for an opinion with
regard to two issues involved in West Virginia’s procedures for waiver of the 40
percent passthrough requirement for planning grant funds.

West Virginia’s Regional Planning and Development Act (1971) created 11
regional planning councils (RPC’s) in the State. These 11 RP(C’s also serve as
the region A-95 clearinghouses, pursuant to Office of Manageme-t and Budget
Circular A-95, in the State. In 1973, each RPC and the State’s largest city and
county signed agreements waiving their authority for criminal justi_ce planni.ng
and their respective share of planning funds to the State Criminal Ju.sm.:e
Planning Agency (SPA). These agreements stipulate that they will remain in
effect until withdrawn by 12 months written notice.
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Issues

. Must the legislation creating the RPC’s specifically cstablish that they
will do criminal justice planning in order to qualify them as regional planning
units that can waive the 40 percent passthrough requirenient?

2. Does an “open end” waiver, requiring 12 months written notice for
cancellation, meet the availability of planning funds requirements of Section
203(c) of the Crime Control Act?

Discussion

Section 203(c¢) of the Omnibus Crime Control and Safe Streets Act of 1968,
as amended (Public Law 90-351, as amended by Public Law 91-644, Public
Law 93-83, and Public Law 93415), contains the follewing provision with
regard to the passthrough of Part B planning funds:

(¢) The State Planning Agency shall make such arrangements as such agency deems
necessary to provide that at least 40 per centum of all IFederal funds granted to such
agency under this part for any fiscal year will be available to units of general local
government or combinations of such units to enable such units and combinations of
such units to participate in the formulation of the comprehensive State plan required
under this part, The Administrationr may waive this requirement, in whole or in part,
upon a finding that the requirement is inappropriate in view of the respective law
enforcement and criminal justice planning responsibilitics exercised by the State and its
units of general local government and that adherence to the requirement would not
contribute to the efficient development of the State plan required under this part. In
allocating funds under this subsection, the State planning agency shall assure that
major cities and counties within the State receive planning funds to develop
comprehensive plans and coordinate functions at the local level.

LEAA Guideline Manual M 4100.1D (State Planning Agency Grants, March
21, 1975) provides for regional criminal justice planning in chapter I,
paragraph 24:

The Act requires that unijts of general local government or combinations of such
units participate in the formulation of the comprehensive State plan .. .. As a2 means
of meeting this requirement LEAA encourages the incorporation of criminal justice
planning responsibilities within the multijurisdictional organizations established in
accordance with the Intergoverninental Cooperation Actof 1968 .. ..

West Virginia’s RPC’s arc established in accordance with the Inter-
governmental Cooperation Act (Public Law 90-577) through the Regional
Planning and Development Act.

Although the RPC’s established by the West Virginia statute are required to
perform the A-95 clearinghouse function, they are also statutorily authorized
to engage in and implement comprehensive planning and development in a
variety of areas, including law enforcement and criminal justice. The fact of
their general purpose planning authority is sufficient to qualify them as
combinations of units of general local government for purposes of the 40
percent passthrough requirement, so long as the staff of these regional units
takes direction from and has a responsibility to the regional supervisory board,
which is composed of local representatives.

i

i i
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The written waiver by the State’s largest city and county meets the Section
203(c) requirement for availability of planning funds to major cities and
counties within the State (see LEAA Guideline Manual M 4100.1D, supre,
chapter 2, appendix 2-4).

The waiver of planning funds in West Virginia is not, of course, a waiver by
the Administration as provided by Section 203(c¢). Rather, it is a waiver by the
RPC’s and major cities and counties of their right to receive planning funds
from the SPA on the condition that the SPA’s Regional Grants Development
Division will perform comprehensive regional and local planning on their
behalf.

The waiver agreement used by the West Virginia SPA provides that it shall
be “‘effective from FY 1973 until withdrawn by twelve (12) months written
notice to the contrary.” The intent of Section 203(c) of the act is to insure the
availability of annual planning funds to local units of government or
combinations of such units.

The quoted pravision appears contrary to this intent because it could. in
effect, postpone the availability of planning funds for a full year, thereby
foreclosing the local unit of government or combination from its statutory
right to participate in the formulation of the comprehensive State plan
following a determination to do so.

The intended annual availability of funds can be achieved through the
requirement of a new waiver on a fiscal year basis. Alternatively, an “open
ended” waiver is permissible where the SPA notifies the appropriate units or
combinations each time that new annual planning funds arc allocated
indicating that these funds will be waived in accordance with the prior written
waiver unless a contrary response is received. Such notice must provide a
reasonable time in which to respond. Under either method, the appropriate
amount ol planning funds to which the local unit of government or
combination would otherwise be entitled should be stated specifically in the
waiver agreement or notice. Either of these methods would be sufficient to
protect the rights and interests of both parties to a waiver agreemnent.

The current West Virginia waiver agreement is subject to challenge under
Section 203(c) of the act and therefore West Virginia should be advised by the
regional office to revise the procedure for future planning grant applications.

Conclusion

The West Virginia RPC’s qualify as combinations of units of general local
government for purposes of the 40 percent passthrough requirement of Section
203(c) of the act.

Either an annual or an “open end” waiver of planning funds is permissible.
To conform with the Section 203(c) requirement of availability of annual
planning funds for sub-State planning units, however, notice of the availability
of such funds on an annual basis is required if an ““vpen end” w.. i used by
the SPA.
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Legal Opinion No. 75-54—Criminal Justice Coordinating Councils—
May 22, 1975

TO: LEAA Regional Administrators
Region V - Chicago
Region VIII - Denver
Region 1X - San Francisco

This memorandum will address legal issues relating to the establishment of
Criminal Justice Coordinating Councils (CJCC) in Illinois, California, and
Colorado. In each instance, the Office of Inspector General has raised questions
relating to the funding and establishment of CICC’s. This opinion will consider
(1) the legislative background of the amendments to the Crime Control Act in
1970, which permitted the establishment of CICC’s with Part C funds; (2) the
Omnibus Crime Control Act of 1970 (Public Law 91-644, Section 301(b)(8));
(3) Section 301(b)(8) as it relates to Section 203; and (4) a prior legal opinion
of March 21, 1972, entitled “‘Legality of Oklahoma’s Proposed 1972 Program
for Criminal Justice Coordinating Councils” (see Attachment A). This memo-
randum will discuss how the above material relates to the audit exceptions and
condition statements relevant to each of the above States.

Conclusions

Following our review of this material, we have concluded that whenever a
unit of government has a population of 250,000 or more, or there are closely
integrated units with a population of 250,000 or more that combine to form a
CICC, the combination or unit has met the statutory criteria for establishment
without further requirements.

We have concluded that in concert with the March 21, 1972, opinion,
governmental units that do not have the minimum 250,000 population may
not establish a CJCC with Part C funds. This requirement may not be subverted
by the amalgamation of large numbers of unrelated smaller units of govern-
ment combining to form a CICC without supplemental authority as specified
in the March 21, 1972, legal opinion.

We have also concluded that a CJCC must perform the functions intended
by the 1970 amendments to the Crime Control Act. Functions for which
appropriated funds have been awarded to a State in accord with Part B, Section
203 of the act and subsequent appropriation acts of LEAA may be performed
by a CICC, provided that Part B funds are made available to the CJCC by the
State in accord with Section 203(c) for the performance of local planning
activities necessitated by the comprehensive planning process.




Discussion

Part C. Section 301(bX8) of the act provides for the establishment of
CICC’s as follows:

(b) The Administration is authorized to make grants to States having compre-
hensive State plans approved by it under this part, for: . ..

{8) The establishment of a Criminal Justice Coordinating Council for any unit of
general local government or any comtbination of such units within the State, having a
population of two hundred and fifty thousand or morc, to assure improved planning
and coordination of all law enforcement and criminal justice activities.

This amendment was explained in House Report No. 91-1174 (June 10,
1970) as follows:

(2) Section 301(b) of the act is amended to authorize the Administration to make
grants to States for the establishment ol a criminal justice coordinating council for any
unit of general local government or any combination of such units within the State.
The function of such council is to provide improved coordination of all law enforce-
meat activities such as those of the police, the criminal courts, and the correc-
tional system. The establishiment of coordinating councils of the type envisioned here
will effectuate recommendations made by the National Commission on the Causes and
Preyention of Vioience,* Such councils should serve as a catalyst to overcome the
pervasive fragmentation of police, court, and correctional agencies.

Footnote 4 referenced in this explanation cites the Final Report of the
National Convmission on the Causes and Prevention of Violence, December
1969, pp. 159-163 (see Attachment B).

It is important to understand the congressional intent behind Section
301(b)(8) because confusion about the fund source for planning activities has
been created by the existence of this section and the provisions of Section
203(c), which provide for the State to pass through to local governments or
combinations “at least 40 per centum of all Federal funds granted™ to the
State under Part B. Congressional intent relative to planning and Section
301(b)(8) is reflected in the establishment of separate Part B funding authority
in the act; a specific Part C, Section 301(b)(8) funding authorization: and the
separate provision of congressionally appropriated funds in each fiscal year for
each funding category.

Congressional intent behind Section 301(b)(8) is clearly set out above and
in Attachment B. Senator Roman L. Hruska, in presenting the section-by-
section analysis of this amendment in what was then titled Amendment No.
715, stated that the 40 percent passthrough planning funds “will be made
available to units of local governiment or combinations of such units to allow
them to participate in the formulation of required comprehensive State plans.”
(Cong. Rec. S 5350 (May 10, 1968).) OGC Legal Opinion No. 75-13 (Nov. 5.
1974) covers the relation of LEAA’s appropriation acts to this issue and con-
cludes that Part C funds may not be used to supplement Part B planning
activities.

The line of demarcation between appropriate use of funds for planning
activities under Part B and CJCC activities under Part C is not well established
when the CICC is performing both functions. 1t is clear. however, that under
Section 203(c). the State Criminal Justice Planning Agency (SPA) must assure
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that major cities and counties within the State receive Part B planning funds to
develop comprehensive plans at the local level. It is also clear that the legisla-
tion anticipates that those matters that relate to local priprity-setting, support
of the regional supervisory board, grant development, grant management. grant
review, and grant-related input into the SPA be funded from Part B fund
sources. Consequently, we have concluded that a CICC performing both types
of functions must receive in an equitable pro rata manner both Part € and Part
B funds. The proration should take place on the basis of the State’s best
estimate of the CICC’s functions that a:e performed along the criteria speci-
fied in the National Commission’s report as compared to those planning func-
tions performed by the CJCC that relate to the administrative and grant ap-
plication requirements of the State comprehensive plan.

Based upon this opinion, and the lack of specific LEAA guidelines covering
this situation, we are recommending that the audit exceptions and condition
statements be cleared and each State notified in writing that CJCC's that
perform both the functions of the Part C council and the Part B planning
agency must be allocated both types of funds in proportion to the staff efforts
devoted to each type of function. We are also recommending that LEAA
guidelines be issued to reflect this opinion and offer guidance for prorationing
of costs in accord with the congressional intent of Sections 203(c¢) and
301(h)(8).

Attachment A

Memorandum to Region VI (Kansas City) Re Request for Opinion- Legality of
Oklahoma's Proposed 1972 Program for Criminal Justice Coordinating
Councils—-March 21, 1972

This is in response to your request for an opinion regarding the legality of Oklahoma’s
proposed 1972 program, entitled *“*Aid to Substate Planning Districts for Developing and
Implementing Programs.” According to the Oklahoma program (as shown in your ba-
hibit 1), Part C funds are intended to be used to support coordination, technical assist-
ance, and some planning aspects of the 11 sub-State planning districts.

Section 301(b) of the Ommnibus Crime Control and Safe Streets Act (Public Law
40-351) was amended in 1970 (Public Law 91-644) to authorize the Administration to
make grants to States for the establishment of a Criminal Justice Coordinating Council
(CICC) for any unit of general local government or any combination of such units within
ie State. A limitation was placed upon the eligibility of units of general local government
or combinations of such units for grants under this program: A unit must have a popula-
tion of 250.000 or more. In its report, the Senate Judiciary Committee indicated that this
limitation was added because establishment of councils for smaller population areas would
be needless proliferation of the planning function. As stated by Senator Roman L. Hruska:

... The Senate amendment cxpresses the intent to concentrate this assistance in
heavily populated areas which are the ones generally characterized by high law enforce-
ment activity.




it was intended that LEAA would assure that this type of Part C assistance was
provided in such a manner as to avoid a needless proliferation of the planning function. To
this end, au.hority exists within LEAA to sct limits or impose requirements for combina-
tions of units without large individual concentrations of population. At the minimum, our
recommendation would require individual governmental units that combine to achieve the
250,000 population minimum to qualify for eligibility for a CJCC grant meet the follow-
ing requirements:

1. The CICC agency (or region in this case) must have authority or capacity from the
State level of government and delegations of authority from the local units that will enable
that unit to achieve “regionalized’” operations and activities cffectively;

2. Some individual units totaling the 250,000 minimum population must have police.
corrections, and court (where a unified court system does not exist) related operational
responsibilitics; and

3. The State Criminal Justice Planning Agency (SPA) must make a determination that
adequate Part B funds are not available to achieve these purposcs.

Under the above criteria. unless the 11 Oklahoma sub-State planning districts contain
individual units with a population of 250,000 or meet the special requirements set out in
this opinion, they would not be cligible for Part C CICC money.

Regarding your question as to the definition of unit of local government, Section
601(d) defines a unit of general local government as a “‘city, county, township. town.
borough, parish, village, or other general purpose political subdivisions of a State, or an
Indian tribe which performs law enforcement functions. .. .” It is clear from the examples
given in the definition and the phrase “other general purpose political subdivisions™ that
the only local governmental units that qualify are those with general political jurisdic-
tion - that is, those that possess jurisdictional powers (i.e., taxing power, law making
power. law enforcement authority) usually possessed by a city. town, county, or similar
unit. As far as a CICC is concerned, what was envisioned by Congress was a body whose
purpose would be to provide improved coordination of all law enforcement activities, such
as those of the police. the criminal courts, and the correctional system. The intent was
that such a council would serve as a catalyst to overcome the pervasive fragmentation of
police, court, and correctional agencies. It was viewed as a tooi for the city to coordinate
the operations of each functional area. This necessarily entails some planning functions so
that, in some respects, similar types of activitics may be handled by both Part B and Part C
funds. However, each CICC subgrant to a unit that has a Part B agency should receive
close scrutiny by the SPA so that cach operation is clear as to the scope of its auuvities
and duplication may be avoided.

It is also to be noted that the only purpose to which these funds may be put are
purposes relevant to criminal justice functions. One attachment to your memo contains an
outline of the duties of the various regions in Oklahoma. Other than the limited type of
clearinghouse activities relevant to criminal justice program coordination, the CICC sub-
grant cannot be a fund source for a region to carry out clearinghouse activities or other
multifunctional purpose activities related to other functional arca planning or to the
Project Notification and Review System.

You might note also that it was recommended that Part C assistance for a council be
conditioned upon its meeting the representation requirements of amended Section 203(a)
(S. Rept. 91-1253, Sept. 29, 1970 at 44).
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Attachment B

Excerpt from the Final Report of the National Commission on the Causes and
Prevention of Violence, pp. 159-63.

The Criminal Justice Office

The pervasive fragmentation of police, court and correctional agencies suggests that
some catalyst is needed to bring them together. An assumiption that paraliel and over-
lapping public agencies will cooperate efficiently can no tonger suffice as a substitute for
deliberate action to make it happen in real life.

Periodic crime commissions—which study these agencies, file reports and then disap-
pear—are valuable, but they are much too transient and non-operational for this coordinat-
ing role, A law cnforcement council-consisting of chief judges and agency heads who
meet periodicalty—is usually little more than another commitiee of overcommitted of-
ficials.

A full-time criminal justice office is basic to the formation of a criminal justice system.
Its optimum form, i.c., line or staff. and its location in the bureaucracy, need to be
developed through experimentation.

The function could be vested in a criminal justice assistant to the mayor or county
exccutive, with staff relationships to executive agencies, and linison with the courts and
the community. Alternatively, it could operate as ministry of justice and be given line
authority under the direction of a high ranking official of local government (c.g., Director
of Public Safety or Criminal Justice Administrator), to whom local police, prosecutor,
defender and correctional agencies would be responsive. (Special kinds of administrative
ties to the courts would be evolved to avoid undermining the essential independence of the
judiciary.) A third alternative might take the form of a well-staffed secretariat to a council
composed of heads of public agencies, courts and private interests concerned with crime.
To avoid the ineffectiveness of committees, however, cither the chairman of the council or
its executive director would have to be given a good measure of operating authority.

Whatever its form, the basic purposes of the criminal justice office would be to do
continuing planning, to assure effective processing of cases, and to develop better func-
tioning relationships among the criminal justice subsystems and with public and private
agencies outside the criminal justice system. For example:

¢ [t would develop a system of budgeting for crime control which takes account of the
interrelated needs and imbalances among individual agencies and jurisdictions.

¢ It would inijtiate a criminal justice information system which would include not
simply crime reports (as is typical today), but arrests, reduction of charggs, convictions,
sentences, recidivism, court backlogs, detention populations, crime prevention measures,
and other data essential to an informed process.

e It would perform or:sponsor systems analysis and periodic evaluation of agency
programs and encourage innovations and pilot projects which might not otherwise have a
chance in a tradition-oricnted system,

o It would perform a mediating and liaison role in respect to the many functions of
the criminal process involving more than onc element of the system, e.g., to develap
programs for the reduction of police waiting time in court, to improve pretrial release

information and control, to enlist prosecutors and defense attorneys in cooperative efforts ,

to expedite trials, to bring correctional inputs (o bear on initial decisions whether to
prosecute, to improve relations between criminal justice agencies and the community.

o 1t would also perform the vital but neglected function of coordinating the criminal
justice agencies with programs and organizations devoted to improving individual Jives~
e.g., hospitals, mental health organizations, welfare and vocational rehabilitation agencies,
youth organizations and other public and private groups.

e It would develop minimum standards of perfermance, new incentives and exchange
programs for police, court attachés and correctional personnel.
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The comprehensive grasp of the system by an cxperienced criminal justice stafi
would facilitate informed executive, judicial and legislative judgments on priorities. i
would help decide, for example, whether the new budget should cover:

e A modem diagnostic and detention center to replace the jail. or an increase of
comparable cost in the size of the police force;

o Additional judges and prosccutors, or a prior management survey of the courts;

e A computerized information sysiem or a new facility for juveniles:

e New courtrooms or new half'way houses.

For a full-time well-staffed criminal justice office to be successful, it must achicve a
balanced perspective within jts own ranks on the problems of public safety and justice.
Practical experience in law enforcement, in the protection of individual rights, and in the
efficiency and cffectiveness of programs must be represented, as must the interests of the
community. Such representation can be provided through an advisory board to the crim-
inal justice office and through involvement of relevant persons in task force efforts to
attack particular problems. Broadbased support of the office is quite important. .

The transition from today’s condition to a well-run system will not be easy. Lspecially
troublesome is the fact thal the criminal justice process does not operate within neat
political boundaries. Police departments arce usually part of the city government; but
county and state police and sheriffs usually operate in the same or adjacent arcas. Judges
are somelimes appointed, sometimes elected, and different courts are answerable to local,
county and state constituencies, Correctional functions are a conglomerate of local and
county jails, and county and state prisons. Prosccutors may be appointed or elected from
all three levels of government. Defense lawyers usually come {rom the private sector but
are increasingly being augmented by public defender agencies. Probation sysiems arc some-
times administered by the courts, sometimes by an executive agency.

If this confusing pattern makes the creation, location, staffing and political viability of
a criminal justice office difficult, it also symbolizes why little semblance of a system exists
today and why criminal justice offices are so badly needed in our major metropolitan
areas.

To encourage the development of criminal justice offices, we recommend that the
Law Enforcement Assistance Administration and the state planning agencies created
pursuant to the Omnibus Crime Control and Safe Streets Act take the lead in initiating
plans for the creation and staffing of offices of eriminal justice in the nation’s major
metropolitan areas.

The creation of criminal justice offices will require the active participation and coop-
cration of all the various agencics in the criminal justice process and of officials at many
levels of state and local government. Helpful insights in establishing the first such offices
may be derived from the experience of some of the state law enforcement planning
agencies (c.g.. Massachusctis) now making efforts in this direction, from the criminal
justice coordinating role developed by the Mayor’s office in New York over the past two
years. and from the experience of the Office of Criminal Justice established in the Depart-
ment of Justice in 1964.

Legal Opinion No. 75-55—Affirmative Action/Equal Employment
Opportunity Requirements on SPA Subgrants—June 17, 1975

TO: LEAA Regional Administrator
Region X - Seattle

This is in response to your request for an opinion with regard to
the following questions raised in connection with Washington State’s
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affirmative action/equal employment opportunity requirements on SPA sub-
grants: .

1. Is Washington State prohibited from requiring an applicant {criminal
justice agency) for funds to be awarded pursuant to the Crime Control Act of
1973 (Public Law 93-83) to comply with more stringent requirements regard-
ing affirmative action/equal employment opportunity than are presently im-
posed by LEAA regulations (28 C.F.R. 42.301 et seq., subpart E)?

2. Is Washington State prohibited from conditioning the receipt of the
S-percent State buy-in (presently provided on a project-by-project basis), and
as a consequence the 90-percent LEAA funding, on the recipient/subgrantee’s
compliance with State-mandated conditions regarding affirmative action and
e‘qual‘7 employment opportunity that are more stringent than LEAA’s regula-
tions?

3. If Washingion State changed its present buy-in system to a more selective
system under which certain individual project grant awards did not include any
of the State’s required buy-in funds while others would include more than
S-percent State buy-in, would the State be prohibited from conditioning the
receipt of LEAA Part C funds (matched totally by the subgrantee) on that
subgrantee’s compliance with State-mandated affirmative action and equal em-

ployment opportunity conditions that are more stringent than LEAA’s regula-
tions?

Discussion and Conclusion

The Ommibus Crime Control and Safe Streets Act of 1968, as amended
(Public Law 90-351, as amended by Public Law 91-644, Public Law 93-83, and
Public Law 93-415), sets out in Section 518(c)(1) a statutory prohibition of
discrimination as follows:

{c)(1) No person in any State shall on the ground of race, color, national origin, or
sex be excluded from participation in, be denied the benefits of, or be subjected to dis-
crimination under any program or activity funded in whole or in part with funds made
available under this title.

LEAA Guideline Manual M 4100.1D, State Planning Agency Grants {March
21, 1975), provides in chapter 1, paragraph 33, for State Criminal Justice
Planning Agency (SPA) implementation of Title VI of the Civil Rights Act cf
1964 (Public Law 88-352‘) and the Equal Employment Opportunity regulations
of the Department of Justice as follows:

) The State Planning Agency in accepting a grant from the Law Enforcement As-
sistance Administration for the operation of the State Planning Agency assures that it
will comply and will insure compliance by its subgrantees and contracters with Title VI
of the Civil Rights Act of 1964, the Equal Employment Opportunity regulations of the
Department of Justice, and Executive Order 11246, as amended, to the end that no
person shall, on the ground of race, cclor, or national origin, te excluded from par-
ticipation in, be denied the benefits of, or be otherwise subjected to discriminatior
under any program or activity which receives financial assistarice from the Department
of Justice. The SPA also assures that it will comply and will msure compliance by its
subgrantees and contractors with the Department of Justice regulutions and LEAA
guidelines on equal employment opportunity in federally assisted programs (28 C.I'.R.
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42.201 and 42.301, et seq., subparts D and E) to the end that there shall be no
employment discrimination on the grounds of race, color, creed, sex or national origin
in such programs. The State Planning Agency further assures that it will insure com-
pliance by its subgrantees and contractors with Executive Order 11246 as amended, to
the end that no one shall be discriminated against on the grounds of race, creed, color.
national origin or sex in any construction project funded in whole or in part with
LEAA funds.

The United States retains the right to seek judicial enforcement of these
assurances against both the SPA and the SPA subgrant and contract recipients.

Both the LEAA statute and guidelines are silent as to affirmative action/
equal employment opportunity requirements imposed by State law. Therefore,
State governments are free to enforce civil rights responsibilities against a sub-
grant or contract recipient of LEAA funds pursuant to the State constitution
and laws. Many States already have an office of the State government with
responsibility in this area. Through this mechanism or through the SPA, if such
agency has legal authority from the State to carry out State-mandated civil
rights laws, a State can require compliance by recipients of State funds with
additional or expanded affirmative actionf/equal employment opportunity
requirements.

This condition is based on the general proposition that Federal funds
granted to a State become State funds upon receipt by the State. This is the
position taken by the Comptroller General of the United States in a series of
decisions summarized by the following statement:

It consistently has been held with respect to Federal funds granted to a State that.
when such funds are receipted by the State, they become State funds and. in the
absence of a condition of a grant specifically prescribing to the contrary, are totally
divested of their identity as Federal funds and become funds of the State and the
expenditure thereof is subject to the laws and regulations applicable to the expenditure
of State funds rather than Federal laws applicable to the expenditure of appropriated
moneys by the departments and establishments of the government. (14 Comp. Gen.
916 (1935); 28 Comp. Gen. 54 (1948).)

The implications of this holding are further discussed in 37 Comp. Gen. 86
at 87 (1957) in which it was held that:

The States, therefore, in disbursing grant funds for purposes within the scope of the
grant, may not be considered as ‘‘agents” of the United States; and, except for condi-
tions specified by Congress in the grants, they are subject only to the restrictions
imposed by State laws and regulations on the disbursement of other State funds.

Thus, although funds granted to the States are divested of their Federal
character, they continue to be subject to the conditions prescribed by Con-
gress, which include the implementing regulations (guidelines) of the granting
agency. In 54 Comp. Gen. 6 (1974), the Comptroller General considered
[linois Equal Employment Opportunity requirements for publicly funded, fed-
erally assisted projects. He found the lllinois regulations to be . . . inconsistent
with the basic principles of Federal procurement law” and therefore invalid (54
Comp. Gen. at 11). It should be noted that in this instance the Office of
Federal Contract Compliance regulations (41 C.F.R. 60-1.4(b)(2), 39 Fed. Reg.
2365, Jan. 21, 1974) specifically permitted State and local governments to
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impose their own affirmative action hiring or training requir:cments provided
that such regulations were consistent with the basic principles of Federal
procurement law. o .

In this decision, the Comptroller General affirmed the principle that irre-
spective of the changed character of Federal funds upon receipt by the State
they remain subject to federally imposed conditions:

It is clear that a grantee receiving Federal funds takes such f\zlnds sul;‘ject to any
statutory or regulatory restrictions which may be imposed by the IFederal Government
[citations omitted]. (54 Comp. Gen. 6,9 (1974).)

As a result, it is clear that no State civil rights requirements may be imposed
where prohibited by or inconsistent with the Crime Control Act or LEAA
guidelines. Questions of interpretation of the Cripm Control Act and.LEAA
guidelines must remain within the authority of LEAA. States may not impose
requirements under the guise of Federal authority t‘hat are beyond the intent
and scope of the act or guidelines. This proposition is based on the Supremacy
Clause of the U.S. Constitution and the rule has been stated clearly by the U.S.
Supreme Court in the case of Kingv. Smith, 392 U.S. 309,333 (1968}

There is of course no qucstion that the Federal Government, unless barr.efl by some
controlling constitutional prohibition, may impose the terms and conditions upon
which its money allotments to the States shall be disblll:S(?d, apd that any Statc.law.or
regulation inconsistent with such federal terms and conditions is to that extent invalid.

[citations omitted. |

Thus, in the absence of statutory prohibition or guideline restriction, it is
the opinion of this office, under the principles discussed above, that Washington
State may require criminal justice agencies applying for SPA subgrants.to be
awarded with LEAA funds granted to the State to comply with more sttrmgent
requirements regarding affirmative action/equal emplpyment opportunlt}" than
presently are required by LEAA statute and regulation (28 C.F.R. 42.301 et
seq., subpart E). Such requirements must, however, be formulated pursuant to
the State constitution, statute, or implementing regulation, may not alter or be
inconsistent with Federal requirements, and must be designated clearly as State
imposed requirements for the receipt of funds. o

The above position negates the need to answer questions 2 and 3 because
the source of the funds is not relevant to this determination. Were a Stgte to
condition eligibility for State buy-in funds on requirements that were incon-
sistent with LEAA statute or regulation, however, this would be considered,
ipso facto, a condition affecting eligibility for Federal funds and therefore
violative of the principles set forth in King v. Smith, supra. ‘ . ‘

Where a State proposes equal employment opporulmty/afﬁr'mz‘ltwe action
guidelines that appear to go beyond the LEAA requirements, it is suggested
that the regional office forward the proposed guideline to the LbM Office of
General Counsel and/or Office of Civil Rights Compliance for review. Tlxe sup-
porting legislation or other State authority upon which the guideline is based
should also be submitted.
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Legal Opinion No. 75-56—(Number not used)

Legal Opinion No. 75-57—Eligibility of Indian Intertribal Councils
for Part C Discretionary Grant—June 9, 1975

TO: Acting Assistant Administrator
Office of Regional Operations, LEAA

This is in response to your request for a determination of existing authority
to fund Part C discretionary grants to Indian tribal councils. It is the opinion of
this office that such authority does exist provided the tribal council is a legally
established nonprofit corporation and the application is otherwise in accord
with the provisions of the Omnibus Crime Control and Safe Streets Act of
1968. as amended (Public Law 90-351, as amended by Public Law 91-644,
Public Law 93-83. and Public Law 93415).

In order to receive Part C discretionary funding, an Indian tribal council
must fall within one of the classes listed in Section 306(a)(2) of the
act: “State planning agencies, units of general focal government, combinations
of such units, or private nonprofit organizations.” Section 601(d) of the act
does not provide authority for a tribal council representing a number of Indian
tribes in a limited geographical area to be considered a unit of local government.

However. Part C discretionary grants may be awarded to Indian tribal
councils that can establish that they are private nonprofit organizations in good
standing with the State or other incorporating body. It is noted that similar
authority does not exist under Part E of the ac;t.

Legal Opinion No. 75-68—(Number not used)

Legal Opinion No. 75-569—Proposed Legislation Affecting the North
Carolina Governor's Committee on Law and Order—June 11, 1975

TO: LEAA Regional Administrator
Region 1V - Atlanta

In response to your request of May 22, 1975, and supplementary material
sent in on June 4. 1975, we have reviewed North Carolina General Assembly
House Bill DRH 5224 and proposed additional amendments to that bill. The
bill, if enacted, would affect the composition and operation of the Governor’s
Committee on Law and Order. Specifically, Section 143(b) of the General
Statute would be amended to structure the composition of the committee,
require a membership appointment procedure, set out the committee’s powers
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and duties, and locate the function in the Department of Natural and
Economic Resources.

Section 337 of the bill provides for a committee of 26 members (27 in a
proposed amendment). The composition of the committee is to be made up of
eight ex officio members. Of these members, four are gubernatorial appoint-
ments, the remaining four are elected or appeinted officers of the State
government. The balance of the proposed membership is to be derived from
appointments by the Governor of operating functional specialists and elected
county commissioners and municipal officials.

The bill and the proposed amendment provide a procedure whereby the
Governor would make his appointments from lists of nominees sent him by the
Association of County Commissioners, North Carolina League of Munici-
palities, the Sheriffs’ Association, and the Police Executives Association. This
procedure unduly restricts the appointment authority of the Governor and is
not in accord with Section 203(a) of the Omnibus Crime Control and Safe
Streets Act of 1968, as amended (Public Law 90-351, as amended by Public
Law 91-644, Public Law 93-83, and Public Law 93-415), which provides that:

A grant made under this part to a State shall be utilized by the State to establish
and maintain a State planning agency. Such agency shall be created or designated by
the Chiel Executive of the State and shall be subject to his jurisdiction.

In the event that the Governor would disagree on the appointment of the
submitted nominees, his authority to create and designate the State planning
agency would be eroded and restricted. Such a process would require the
appointment of persons unacceptable to the Governor if the agency expects to
meet the requirements of the legislation as proposed. It is our view, however,
that the bill could be amended to provide for a procedure with appropriate
time limitations on the submission of names to avoid an impasse, and for
authority in the Governor to reject all nominees and call for new lists of
county commissioners, municipal officials, police officers, or sheriffs.

It is noted that Section 337(b) provides that:

The Governor shall have the power to remove any member of the committee from
office for misfeasance, malfeasance, or nonfeasance.

This provision is also contrary to the authority placed in the Governor by the
provisions of Section 203(a) cited above. A State committee to be under the
Governor’s jurisdiction has to be created by the Governor and his authority
over the appointment and removal process may not be limited by “*for cause™
removal powers.

Section 338 provides for the powers and duties of the committee and
specifies that the committee is empowered to perform all functions relating to
grants to the State “by the Law Enforcement Assistance Administration of the
United States Department of Justice.” The proposed amendment, entitled
Section 2, provides that the committee as it is presently constituted shall cease
to exist on June 30, 1975. This legislation would override North Carolina
General Statute 128-7 provisions. Unless it is subsequently determined that the
Governor has the authority to continue the committee by Executive Order,
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application of these provisions for enactment of this act would require
notification to the State under Section 509 of the Crime Control Act that
grant funds shall not be made available under LEAA’s authorizing legislation
until such time as the legislation establishing this committee is conformed to
provisions of the Crime Control Act of 1973, as amended. Under the
Supremacy Clause of the United States Constitution, North Carolina Bill DRH
5224 would be ineffective as to the allocation of LEAA funds (King v. Smith,
392 U.S. 309 (1968)).

It is noted that the represeniative character requirements of Section 203(a),
as amended by Section 542 of the Juvenile Justice and Delinquensy Prevention
Act of 1974 (Public Law 93415, Sept. 7, 1974), may not be met by this bill in
that the specificity of the appointments to be made by the Governor does not
include the required juvenile justice related citizen, professional, and com-
munity representation. State legislation establishing such committees must
provide the Governor with sufficient discretionary appointment authority to
meet the requirements of the Juvenile Justice and Delinquency Prevention Act
as well as the requirements of LEAA guidelines. This matter is left for formal
determinations by the regional office during Part B planning grant review.

Attention should also be given to the relative allocation of committee
lunctions under Section 339. Although it is legally appropriate for the
committee to be a part of the Department of Natural Resources, the LEAA
legislation intends that the agency set up under Section 203 of the act retain
sufficient authority and autonomy to set priorities in the State-LEAA criminal
justice fund allocation process and be responsible for administration of
LEAA-related activities.

If we can be of further assistance, please feel free to call on us during your
efforts to assist the State in developing legislation in conformity with the
provisions of the LEAA legislation.
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The following decisions of the Comptroller General of the United States are
included in this volume because of their general interest to persons concerncd
with the operation of the LEAA program.

Decision—~The Comptroller General of the United States—April 8,
1975

File: B-179973
Matter of: Relocation Assistance in Open Market Lease Transactions
Digest:

Tenants whose landlords exercise their legal right to gain possession of
premises and then lease property to Federal Government or to federally
assisted entity in open market transaction without threat of condemnation
may not be considered “displaced persons™ and hence are not entitled to
benefits of Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970. Government’s obtaining of leasehold interest in open
market transaction is not an “acquisition of such real property” causing
tenants to vacate the premises within meaning of Section 101(6) of the Act.

Decision

At the suggestion of the Assistant Attorney General, Office of Legal
Counsel, Department of Justice, the Assistant Secretary for Administration and
Management of the Department of Labor requested our views as to whether
the benefits of the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970 (Relocation Act), Pub. L. No. 91-646,
January 2, 1971, 84 Stat. 1894, 42 U.5.C. Section 4601 (1970 ed.), are
available fo tenants of a buiding which has been rented by the Government on
the open market without condemnation or the threat of condemnation.

The Assistant Secretary’s letter indicates an inclination to the view that such
tenants are entitled to benefits afforded by the Rejocation Act. Shortly
thercafter we received a letter from the Assistant Administrator and General
Counsel of the Law Enforcement Assistance Administration (LEAA), Depart-
ment of Justice, indicatling a contrary point of view. To assist us in rendering a
decision in this matter we requested the views of the Administrator of the
General Services Administration (GSA) and, at the suggestion of the
Inter Agency Relocation Assistance !mplementing Committee, we also re-
quested the views of the Secretary of the Army, the Secretary of Housing and
Urban Development, and the Secretary of Transportation. We received replies
from the Acting General Counsel, GSA, and from the Director of Real Estate,
Army Corps of Engineers, taking the position that such persons are not covered
by the Relocation Act, and replies from the Acting General Counsel of Housing
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and Urban Development and from the General Counsel, Department of
Transporlation. expressing the view that such persons are covered.
As described in the submission, the facts of the particular case involved are:

The particular case before us wrose in Cleveland, Qhio, where the Director of Job
Corps, acting under authority delegated by the Secretary of labor and pursuant to
Scetion 602(m) of the Lconomic Cpportunity Act, rented a building located at 10660
Carncgic Avenue from Housing Associates, Inc., & wholly-owned subsidiary of Case
Western Reserve University. The purpose of the Government’s lease was to obtain a
new site for the Cleveland Job Corps Center, which is operated by a women's sorority
under a cost-reimbursement contract with the Labor Department.

The Government did not condemn the property or make any threat of
condemnation. Rather it obtained the building by responding to an offer from the
lessor who was making the property avaitable on the open market. The Labor
Department had no direct dealings with the Process Machine and Tool Company,
which is th claimant. or with any of the numerous other tenants in the building.

The clo.mant advises that it (and presumably the other tenants) was given notice by
its landlord to move because the building had been rented to the Government.
Claimant had a month-to-month lease, and advises that jt had been a tenant in (he
building for 22 years and intended to remain indefinitely. }t further advises it sought
and obtained the help of a Relocation Advisory Assistance Service authorized under
Section 205(a) of the act, and thereby found new premises at 3091 Mayfield Road,
also in Cleveland. to which it has moved and whete it is now conducting business. The
company has submitted its bill for $2,318.03 to cover moving expenses.

The question presented is whether tenants of a building which has been
rented to the Government in an open market transuction, without condemna-
tion or threat thereof. are entitled to the various benefits provided by the
Relocation Act. To be eligible one must qualify as a “displaced person.™ A
“displaced person” as defined in pertinent part by Section 101(6) of the act.
42 U.S.C. Section 4601(6), is any person “who, on or after January 2, 1971,
moves from real property. or moves his personal property {rom real property.
as a result of the acquisition of such real property, in whole or in part. or as the
result of the written order of the acquiring agency to vacate real property. fora
program or project ndertaken by a Federal agency, or with Federal financial
assistance. ... [Emphasis added.] The crucial legal issue is whether, in situa-
tions where a tenant’s lease (or period of occupancy) is not renewed by his land-
lord su that the latter may enter into a lease of the premises with the Govern-
ment, there has been an ‘“‘acquisition” of the property by the Government
which displaces that person.

The arguments in support of entitlement center largely around the basic
congressional purpose, expressed in Section 201 of the Relocation Act, that all
persons required to move from buildings because a public facility would
replace them should be reimbursed in order that “such persons shall not suffer
disproportionate injuries as a result of programs designed for the benelil of the
public as a whole.” The relocation provisions (Title 11) of the act turn solely on
the acquisition of an interest in real property by a Federal or federally assisted
program or project designed to benefit the general public and, it is argued that
the obtaining of a leasehold constitutes the acquisition of an interest in real
property.
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In commenting on the definition of “displaced person’ and the then United
States Post Office Department’s option procedure, the House Committee on
Public Works stated:

(3) The term “‘displaced person” means any person who, on or after the effective
date of the act, moves from real property, or moves his personal property {rom real
property as a result of the acquisitien of such real property, or as the result of the
written notice of the acquiring agency or any other authorized person to vacate such
property, for a program or project undertaken by a lederal agency, or by a State
agency with Federal financial assistance. If a person moves as the result of such a
notice to vacate, it makes no difference whether or not the real property actually is
acquired,

It is immaterial whether the real property is acquired before or after the cffective
date of the bill, or by Federal or State agency; or whether FFederal funds contribute to
the cost of the real property. The controlling point is that the real property must be
acquired for a Federal or TFederal financially assisted program or project. For
example: ., .

(b) Post Office Department witnesses before the committee called attention to the
fact that although the Department’s construction requirements involve about 1,000
buildings annually, the postal building program, as such, accounts for only a few
construction starts cach year. Occasionally, the Department acquires the site and
transfers it to the successful bidder for construction and lease back to the Department.
In most cases, however, building sites are obtained through the Department’s leasing
authority. Usually, these sites are controlled through an ootion procedure with title
neither vesting in nor passing through the Post Office Department. Instead, the option
is assigned to a successful bidder who becomes the owner of the land, and the
Department’s Jong-term lessor. Some of these sites are for large postal facilitics to be
constructed in metropolitan areas where the only available and suitable land is
occupied by numerous low-income individuals and families, and by small businesses.

It makes no difference to a person required to move because of the development of
a postal facility which method the postal authorities use to obtain the facility, or whe
acquires the site or holds the fec titie of the property. Since the end result is the same,
a facility which serves the public and is regarded by the public as a public building, any
person so required to move is entitled to the benefits of this legislation, (I Rept. No.
91-1656, 91st Cong., 2d Sess. 4-5 (1970).)

The General Counsel of the Department of Transportation notes:

The Government taking of a leaschold interest in u parcel of realty certainly
constitutes an acquisitiun of the exclusive right to occupy all of the realty for a term of
years. While no referen~c is made in the act to “titic” to realty, nothing in the language
or legislative history of this act would appear to justify discrimination between tenants
required to move out because of the Government moving in, merely on the basis of the
quantum of title being acquired by the Tederal agency or by a State agency with
FFederal financial assistance. The effect on the tenant is the same in any event .. ..

e and others point out that the Relocation Act ericourages all acquisitions to
be made by negotiation and the avoidance of condemnation whenever possible,
and they suggest that there is no indication that the benefits to dislocated
persons depend upon which method of acquisition is used.

This position has some support in the House Comumittee on Public Works’
report on H.R. 104881, 92d Cong., which in amended form became the Public
Buildings Amendments of 1972, Pub. L. No. 92.313, June 16, 1972, 87 Stal.
216. While not entitled to be considered as “legislative history™ of the
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Relocation Act, since it was issued well after the act was enacted, it is of
interest in considering this matter. The report states in pertinent part:

RELOCATION ASSISTANCE

The Committee emphasizes that the broad range of relocation benefits mandated
by the Uniform Relocation Assistance and Real Property Acquisition Policies Act of
1970 (P.L. 91-646, 84 Stat. 1894), is available for persons displaced as the result of
purchase contracts and lease construction agreements to the same extent as if displaced
for GSA pubtic buildings construction projects under the Public Buildings Act of 1959,
or other Federa! programs and projects. The Uniform Relocation Act was enacted as a
humanitarian program that would relieve the impact of forced moves on persons
displaced as the result of activities of the Federal Government and federally aided
activitics of state and local governments. It makes no difference to a person required to
move as the result of the Federal Government’s need for space which method the
Government may use to obtain the space. I[, in fact, a person is required to move as
the result of the Government’s to him. The Committee did not intend to, and indeed it
did not, exempt (sic] activity, the provisions of the Uniform Relocation Act are
applicable [sic] any GSA leasing program activity from the provisions of the act, The
Uniform Relocation Act is remedial legislation and comprehensive in scope. The
Committee intends that the act be administered in the spirit of the congressional
objective to translate this broad authority into equitable and satisfactory conditions
for the people affected. [Emphasis added.} (H. Rept. No. 92-989, 92d Cong., 2d Sess.
9-10 (1972))

Hence, at that time while speaking specifically to purchase contracts and lease
construction agreements, the House Public Works Committee seemed to
endorse the application of the act to any displaced tenants in the emphasized
portion.

The proponents of the view that the act does not apply in the subject
situations set forth several arguments in support of their opinions. They point
out that a decision favorable to the claimants would have a very significant
impact on Government (and federally assisted) leasing programs. For example,
in fiscal year 1973. GSA entered into over 1,800 leases in both existing
buildings and new buildings, either constructed specifically for lease to the
Government (lease construction projects) or constructed for rental in the open
market. LEAA' states that over a 2-year period, leases were entered into by
State planning agencies (i.e., LEAA grantees) which required the relocation of
115 businesses, 63 families, two farms and nine nonprofit corporations. It
estimates that if the Relocation Act was applicable, about $1 million in reloca-
tion costs might have been incurred.

It is further noted by GSA that an interpretation favorable to the claimants
will necessitate a major modification of existing procedures by which space is
leased for use by Federal agencies. Presently, leases are awarded to those
proposing to furnish space meeting the Government’s minimum requirements at
the lowest cost. However, it is stated that if relocation payments are to be
made, it will generally not be possible to determine which offers would be the
lowest in cost since relocation costs could not be determined until well after
award, at which time eligibility is established and claims considered. This
would appear to place landlords with occupied properties—even if they offer
the lowest bid or have the most desirable properties—at a compelitive
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disadvantage with respect to those with newly constructed buildings or
buildings vacant by chance.

It is further contended that the Congress did not iniend the Relocation Act
to cover mere suceession in tenancy. GSA notes that prior to enactment of the
act. Seciion 112 of the Senate-passed version of S. 1, 91st Cong., Ist Sess.,
defined the term “real property” to include acquisiton of any interest in real
property, which would have included a leasehold interest. GSA objected to the
definition and suggested the section be amended specifically to exclude
leasehold interests acquired by the Government under voluntary agreements
with private parties. The House of Representatives extensively amended S. |
and deleted the proposed definition entirely. With this background, GSA
contends that had the Congress wished coverage to extend to the subject class
of cases, it could (and would) have either retained the definition or specificaily
so provided. Whatever the merits of this position the fact remains that language
initially included in S. 1 would have covered leasehold interests and as finally
enacted, did not.

Floor statements by Members of Congress and other portions of the
lesiglative history of the Relocation Act are ulso frequently cited by both
LEAA and GSA to indicate that the Congress did not intend to have the act
apply to succession in tenancy situations.

Taking the statute and its legislative history together, we tend to agree with
this position. Section 101(6) requires there to be an “acquisition of such real
property.” An acquisition is generally, though not exclusively. thought of as
accomplished by transfer of title. The bill was discussed and considered in
relationship to the public’s “taking” of private lands, through condemnation or
the threat thereof. See, for example, Senator Mundt’s statement at 115 Cong.
Rec. 31534 (1969); Congressman Cleveland’s speech at 116 Cong. Rec. 40169
(1970); and the statement of the manager of the bill on the Senate floor,
Senator Muskie, at 116 Cong. Rec. 42137 (1970). Also of direct importance is
the report of the House Committee on Public Works, H. Rept. No. 91-1656
(1970). quoted in pertinent part above, in which the Commitiee states that the
legislation was intended to apply to lease construction projects of the kind
undertaken by the former Post Office Department. No reference is made tc the
type of lease transaction where the Government becomes a tenant by
succession. As GSA states:

... Obviously, if Congress intended that all lease transactions should be subject to
the act, it would not have been necessary, as indicated in the legislative history, to
draw the singular project distinction as being the lease construction type. Further, we
believe that the omission of any reference to lease transactions, other than lease
construclion projects, was not inadvertent.

Further, il is obvious that persons leasing property to the Government on a
voluntary basis, without threat of coercive action, do so because it is to their
advantage, financially or otherwise. While the tenants whose leases are not
renewed are not in a position to make such a choice, the lessor may not require
them to vacate the premises in the absence of a legal right to obtain possession
thereof.
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Hence, based on our reading of the statute and its legislative history, as well
as the other factors discussed above, when a lessor exercises his legal right to
possession in order to lease the property voluntarily to the Goven?n‘lc':m, we do
not feel that the Government may be said to have made an acquisition of real
property within the meaning of the Relocation Act. This, of course, is cntir.ely
different from the situation where the Government, regardless of outstanding
lease agreements. acquires the leasehold interest by eminent domain or the
threat thercof,

Accordingly. it is our position that tenants whose lcases are not rcn.ewed or
whose tenancies from period to period (i.c., month-to-month tenancies, etc.)
are terminated by their landlord in order that the premises may be leased to
the Government for to a federally assisted entity) in an open market
transaction, without threat of condemnation, are not entitled to the benefits of
the Relocation Act inasmuch as they were not required to vacate by either a
wrilten order of the Government or by the acquisition, as that term isused in
the Relocation Act. of the property by the Government.

/s/ Deputy Comptroller General
of the United States

Decision—The Comptroller General of the United States—June 3,
1975

File: B-171019

Matter of: Waiver by LEAA of State Liability for Misspent Indian Subgrant
Funds

Digest:

State liability for misspent Indian subgrant funds awarded under Omnibus
Crime Control and Safe Streets Act of 1968, 42 US.C. §3701 et seq., us
amended., may not be waived by LEAA, even though State may not take legal
action against Indian Tribe to recover such funds because of traditional
sovereign]y of Indian tribes and consequent jurisdictional problems.

Decision

The Law Enforcement Assistance Administration (LEAA) requests our
decision as to whether it can legally waive State liability for misused Indiap
subgrant funds awarded pursuant to the Omnibus Crime Control and Sate
Streets Act ol 1968, 42 U.S.C. Section 3701 et scq., as amended by the Crime
Control Act of 1973, Pub. L. No. 93-83, 87 Stat. 197 (Aug. 6, 1973) (the
Act). ' _

This legislation seeks to assist State and local governments in slrcngthgmng
and improving law enforcement and criminal justice at every level by national
assistance. To accomplish this purpose LEAA is authorized, in accordance with
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Sections 303(a) and 306(a). to make block grants to States which in turn are
authorized to disburse the available funds to eligible subgrant applicants.
Eligible subgrant applicants include city, county and State agencies, nonprofit
organizations, and Indian tribes. Pursuant to Section 202, the States have set
up State Planning Agencies (SPA’s), which have the primary responsibility for
administration and control of funds and, according to LEAA, the corre-
sponding lizbility for improper expenditures.

LEAA in its request for decision states that due to the tradition and legal
status of sovereignty which has been afforded many Indian tribes in the United
States, some States may be virtually without jurisdiction for civil actions
arising on the reservation unless the Indian tribes consent to such jurisdiction,
and that the tribes may not be subject to State law, except insofar as the
United States gives its consent. Therefore, according to LEAA, it is possible
that the States may be held liable for the improper expenditure of the Indian
subgrant funds without possessing the authority to enforce the subgrant
condition or take fund recovery action against the tribal subgrantees. Thus, the
question presented is whether LEAA can legally waive State liability for
misused Indian subgrant funds.

Section 303(a)(12) of the Act provides that LEAA shall not make grants to
the SPA unless it has filed a comprehensive State plan which shall:

provide for such fund accounting, audit, monitoring. and evaluation procedures as
may be necessary to assure fiscal control, proper management, and disbursement of
funds received under this title.

LEAA Guideline Manual M 4100-1B pertaining to **State Planning Agency
Grants™ provides that it will be a function of the SPA to “monitor progress and
expenditures under grants to State law enforcement and criminal justice
agencies, local units of government, and other recipients of LEAA grant funds.”
Chapter 2, paragraph 2 of LEAA Guideline Manual M 7100.1A, “‘Financial
Management for Planning and Action Grants,” provides, in pertinent part, that:

State Planning Agency Supervision and
Monitoring Responsibility

The State Planning Agency has primary responsibility for assuring proper
administration of planning and action funds awarded under Title 1. This includes
responsibility for the proper conduct of the financial affairs of any subgrantees or
contractor insofar as théy relate to programns or projects for which Title I funds have
been made available —and for default in which the State Planning Agency may be held
accountable for improper use of grant funds.

Under the above provision of law as implemented by the quoted agency
directives, and the conditions of the grant itself, LEAA considers an SPA liable
for the misuse of grant funds by a subgrantee. Apparently the primary reason
LEAA desires to waive State liability for improper expenditures of grant funds
by an Indian subgrantee, as distinguished from other subgrantees, is that the
State may be without legal authority to enforce the subgrant conditions or
take court action against the Indian subgrantee to recover grant funds
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improperly expended. As to waiver for the reason in question, however, we
note the following statement in LEAA’s letter:

... LEAA would be forced to proceed only against a judgment-proof defendant~
the Indian tribes—to recover the misspent funds,

; Thus it would appear that even where a State could take legal action against an
| Indian subgrantee and obtain a favorable judgment it may not be able to satisfy
the judgment.

It is our opinion that LEAA has no more authority to waive the liability of
an SPA for an improper expenditure of grant funds by an Indian subgrantee
than it has to waive an SPA’s liability for an improper expenditure by any other
subgrantee. We agree with the Legal Opinion No. 74-35, dated November 19,
1973, of the Assistant Administrator, General Counsel of LEAA, wherein it is
stated:

ML A

The State....has questioned its liability under the [LEAA] act for subgrants
made 1o Indian tribes. It is the opinion of this office that the ... (State)... would
have the same liability that it would have under any other action or discretionary
grant. Both in the acceptance of the action grant funds and in administration of the
discretionary grants, the State agrees to provide for supervision and monitoring of the
grants. The privity of contracts expressed by the grant instrument will make the State
potentially liable for misspent Federal funds. For example, in its application for an
action grant, the State attests that, under the general conditions applicable to
administration of grants under Part C and Part I of Title I, that:

10. Responsibility of State Agency. The State Agency must establish fiscal
control and fund accounting procedures which assure proper disbursement of,
and accounting for grant funds and required non-federal expenditures. This
requirement applies to funds disbursed by units of local government as well as
to funds disbursed in direct operations of the State planning agency.
(M 4300.1, Appendix 4-1, number 10). .

Also a discretionary grant, if it is administercd through an SPA, makes the State
liable for administering the fiscal rcgulations and provisions of the act. (See
discretionary grant application, page 5, provisions 5 through 17.)
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Furthermore. even though in some cases a State may not be able to bring an
action in a State court against an Indian tribe for misspent grant funds, the
record before us discloses that there may be other alternative competent
forums such as Federal courts and tribal courts in which a State may be able to
bring such an action.

In any event, as indicated above, it is our view that LEAA may not legally
waive State liability for misused Indian subgrant funds even though the State
may not be able to bring legal action against the Indian tribe to recover the
funds improperly expended.

/s/ Deputy Comptroller General
of the United States

A-95 Clearinghouse: 222, 223

Abourczk, James: 118

“Absence” (Scholastic Programs): 15

Academic Assistance: 6, 30-31, 55, 78,79,
112, 147-150, 166-167, 184-185,
200-204, 215-216

Accounting, SPA’s and Service Charges:
4243

Action and Planning Guide. See LI' AA
Guideline Manual M 7100.1A.
Financial Management for Franning
and Action Grants.,

Action Grants. See Grants.

Action Communications Systems, Incor-
porated: 114 (Appendix to Legal
Opinions, 1/1-6/30/74)

Adams v. Richardson, 480 I'.2d 1159 (D.C.
Cir. 1973): 27

Administrative Expenses: 14,4243

Administrative Law Treatise (Davis). 95, 96

Administrative Procedure Act: 93-97

Administrative Remedies: 31-38

Administrator, LEAA: 19

Advisory Commission on Intergovernmental
Relations: 99, 101

Affidavits: 39

Affirmative Action: 65,66, 162-165.
230-233

“Agency,” Detinition: 2§

Agency for International Development Pub-
lic Safety Program: 117-119, 121

Agriculture, U.S. Depastment of (USDA)

LEAA fund transfer: 155, 156, 160

Alcohol Abuse Prevention Programs: 46-47.
53, 64

Allocation: 18

American Bar Association: 13

American Federation of Government Em-
ployces (ALF.GE): 9

American Indian Tribes

Buy-in provisions: 161
Contracts with SPA’s: 2941
Intertribal council eligibility for Part ¢
grant: 234
Referendum on jurisdiction: 45
State liability for subgrant funds: 242-
244 (Appendix to Legal Opinions,
1/1-6/30/75)
Tribal policemen: 4142
Waiver of matching funds: 21
Annual Reports
Juvenile Justice Act requirements: 169-
175
Anti-Deficiency Act of 1950: 1

Antonopoulos v. Aerojet (General Corpora-
tion, 295 I-. Supp. 1390, 1395 (L..D.
Calif, 1968): 87
Appeals: 89-91, 93.97
Application of Fredericks, 211 Ore. 312, 315
P.2d 1010, 1015 (1957): 202
Appropriations
1°BI training: 10-12
International program use: 119, 120
LEEP assistance: 201
Lobbying and: 1-2,125-126
Non-Federal funding: 212
Specific vs. general: 78, 79
State law enforcement commissions:
121-122
Arizona Bar Association: 125-126
Arizona County Attorneys’ Association:
204-206
Arizona Revised Statutes (1974)
Article 8.1, Sec. 41-1232: 205
Arizona State Justice Planning Agency: 125
Armed Forces: 30-31
Association of Midwest lish & Game Law
Enforcement Officers: 4
Assumption of Costs: 74-76, 103
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286 U.S. 427,433 (1932): 115
Attorney Trees: S
Attorney General of Rhaode Istand: 29
Attorney General of U.S.: 7, 24, 28, 127
Audit Certification of Nonsupplanting: 39
Audit Refunds: 88. 89
“Available™ FFunds: S
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Baltimore Police Department: 127, 129-131

Bankruptey Act: 115 (Appendix to Legal
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“Benefits,” Definition: §5
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26, 28
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1974): 205

Brady v. Daly, 175 U.S. 148, 158, 20 S. Ct.
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697 (1945): 207-208

“Buckiey Amendment,” Sec. 512 of Educa-

tion Amendments of 1974: 166
‘Budget Bureau. See Office of Management
and Budget.
Budget Submissions: 43

Buy-In Requirements: 59, 97-104, 161, 231,

233
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California Council on Criminal Justice: 7-8

California Specialized Training Institute:
15,76

Campus Police: 59

Canceled Notes (Loans): 5-6,30-31, 54

Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena,

40 I°.R.D. 318 (1966) affd. per
curiam, 384 ¥.2d 979 (D.C. Cir.)

cert. denied, 389 U.S. 952 (1967): 26

Celler, Emanuel: 32
Census Bureau: 103
Central fowa Area Crime Commission:
140, 142
Certification of Nonsupplanting: 38-39
Champion, Henry: 9
Chaplains (Prison Chaplains): 34
Chicago-Cock County, IlL., Criminal Justice
Comuission: 62
Cigarette Tax Law Enforcement: 178-181,
181-182
City of San Antonio v. Civil Aeronautics
Board, 374 F,2d 326 (D.C. Cir.
1967): 94
Cavil Acronautics Board: 94,95
Civil Law, Revision: 53
Civil Law Enforcement: 178-181, 181-182
Civil Rights
Goals and timetables: 65-66
Technical assistance and: 13
Civil Rights Act of 1964 (Public Law
88-352): 34,162, 231
Civil Rights Compliance
Part C block grant use: 162-165
Civil Rights Compliance, Office of (OCRC):
12, 22-23, 28, 65-66, 233
Civil Service (U.S.): 1-2,9
Claims Against Federally Funded Agencies:
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24 C.F.R. §70.607(b): 176
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Community Development Act of 1974
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Block grant concept: 32-33, 60
Block grant reallocation: 20
CICC purpose: 141
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Cash match requirements: 71
IFOIA exemptions: 24-25, 26
Juvenile Justice and Delinquency Pre-
vention Act: 191-193
Law enforcement intent: 37
LEAA international authority: 113-121
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LEEP grants: 55
Legislative intent: 115-116, 120, 136,
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Lobbying and: 1-2,125-126
Matching requirements: 18-19, 99-104
Part B appropriations: 49
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SPA and: 34, 82-88
Training reimbursement: 12
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Center: 181-182
Constitution, U.S.
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14th Amendment protection: 159
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113-121
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Part B: 70,73, 140-143, 145, 187-188,
195, 209-210, 212, 213, 223, 236
Part C: 64, 73,127, 128,131-132, 140-
143, 145,151-152, 152-153,158-
159, 162-165, 178-181, 181-182,
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Sec. 301(b): 43, 46, 50,52,53,57,75,
76,717,110, 153
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70,76, 110, 184

306(b): 19, 20

402(b): 51
402(b)(1): 92
402(c): 113-114,120, 154
403; 64,65
404(a)(1): 199-200
406: 112

406(a): 216

406(b): 31.148
406(c): 54

406(e): 78,79, 101
406(0): 15

451: 218-219

452: 183
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453(2): 124,184

453(4); 158, 183,218, 219

453(9): 53,64

453(10): 51

453(11): 51

455: 68,70, 183

455@)(1): 217-218

455()(2): 101, 159, 218

501: 19, 55, 148, 152,213, 213

504: 90

508: 156,160

509: 20, 33,37,122, 213, 215, 236

510(b): 8,37

511: 37

513: 156

514: 156

515(a): 51

515(b): 51,113-114,120, 154

515(c): 12,78,79,113,114-121,
154

518(a): 32

518(b): 65,66

518(c)(1): 231

520(b): 193

521(a): 33, 34,69

Sec. 521(d): 34

Sec. 523. 18,19,53,61, 213-215

Sec. 601(a): 52,58, 110, 115, 116, 135-
136,178,182, 188

Sec. 601(d): 16, 29, 151,234

Sec. 601(f): 124

SPA functions under: 186, 187-191,

193-196
Crime Prevention Activities: 52, 175-177
Criminal Justice
ABA standards: 13
Jurisdictional questions: 45
Criminal Justice and Law Enforcement,
Definition: 11§
Criminal Itstice Assistance, Office of:
10-12,13
Criminal Justice Coordinating Councils
(CJCC): 18, 140-143,225-230
Criminal Justice Education Training
Commission: 22
Criminal Law: 2,4, 58
Alcohol abuse prevention programs:
46-47
Definition: 52
Traffic citation systems: 46
Tribal law: 42

D

Dane County (Wis.) Jail: 3-4

Data. See Information.

Davis-Bacon Act: 81

Dawes, Kenneth J.: 52

Decriminalization: 46-47

Delinquency Prevention. See Juvenile
Delinquency Prevention Programs.

Demolition Costs: 43-45

Department of Justice. See Justice, U.S.
Department of.

Depreciation, LEAA Funded Properties: 44

“Determined Effort” Standard: 34

Diamond Match Company v. United States,

181 F. Supp. 952, 958-959 (Cust. Ct.

1960): 87
Direct Categorical Grant Program: 20, 60
Disaster Relief Act of 1974 (Public Law
93-288): 134
Disclosure of Information: 22-28
Discretionary Funds
American Indian tribe eligibility:
151-152
Block grants and: 60
Curriculum development and: 78, 79
Degree-granting educational programs:
215-216
Evaluation: 51
IGA programs: 209-210
Indians and SPA’s: 41

[ntertribal council Part C eligibility: 234
National Scope programs and: 75, 76
Non-Federal share: 212
Overall matching and: 76-78
Private nonprofit organizations: 217-220
Public interest organizations: 1-2
Reallocation of Part C block grants: 20
SPA administrative expenses: 131-132
SPA surcharges: 14
State attorneys general: 29
University as grantee: 155, 158-160
Youth Courtesy Patrol: 8
See also Grants.
Discrimination: 4
“Displaced Person,” Definition: 239
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District of Columbia: 8, 14-15

Diversionary Projects (Juvenile Delinquency ):

29-30, 155-160, 185-196
Division of Criminal Justice, Colorado: 44
Documentation. See Records.
PDrinan, Robert: 83, 86
Drug Abuse Prevention
FFunds lor drug purchase: 131
Funds for international project: 154-155
International authority of LEAA: 116-
118,120
Drug Enforcement Administration (DEA):
118,119, 154, 199-200
Dun and Bradstreet: 115 (Appendix to
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Liconomic Opportunity Act (Public Law
88-452): 157
Iiconomy Act of 1932 (Public Law 85-726):
11, 156
Education
Discretionary funds for: 215-216
Juvenile delinquency prevention in
schools: 135-140
LEEP eligibility: 147-150
LEEP grant cancellation: 54
Law enforcement internships: 15-16
See also Academic Assistance.
Education Amendments of 1974 (Public
Law 93-380): 139, 166
Flected Officials. See Local Elected Officials.
Eligible or Incligible Activities: 56
Ely v, Velde, 451 ¥.2d 1130 (1971): 32, 127
Employee of the Government, Definition:
157
See also Federal Employees.
“Lintire Police Responsibility™: 56
Envirommental Protection Agency v. Mink,
410 U.S. 73,93 S. Ct. 827 (1973):
25

LEqual Emptoyment Opportunity (EEOJ:
162-165, 206-208, 230-233

Equity, LEAA Equity in Property: 44
Lvaluation

Program or project evaluation: 43

Use of Puarts B & C funds: 48-52

Use of Part C funds: 72-74
Executive Order No. 11,491: 9
Ex-Offenders: 32, 35

F

“factual Data™: 25
Fair Market Value: 44-45
FFederal Bureau of Investigation (FBI):
10-12, 118, 119, 199-200
{*ederal Contract Compliance, Office of:
232
Federal Employees
Labor organizations: 9
Lobbying: 1-2
See also Employee of the Government,
Definition.
Federal Maritime Comunission v. Atlantic &
Gulf/Panama Canal Zone, 241 F.
Supp. 766 (1965): 37
Federal Migratory Bird Treaty Act of 1918:
109
“Federal Police Force™ 32
Federal Property and Administrative Services
Act of 1949: 104
Iederal Records Center: 6
Federal Regional Councils: 209
Federal Tort Claims Act (28 U.S.C. 2671
et seq.): 157,160
Feltor v. McClare, 135 Wash. 410, 237 P.
1010, 1011 (1925): 202
Fielder: 203
FFinancial Guide. See LEAA Guideline
Manual M 7100.1 A, Financial Man-
agement for Planning and Action
Grants.
Financial [nformation: 25
Financial Management for Planning and
Action Grants. See LEAA Guide-
line Manual M 7100.1A, Financial
Management for Planning and Action
Grants.
Flood Disaster Protection Act of 1973
(Public Law 93-234): 93
Florida Comprehensive Data Systems
Project: 76-78
Foreign Assistance Act of 1973 (Public
Law 93-189): 113,116-119
FFort Worth National Corporation v. Federal
Savings and Loan Insurance Corpo-
ration, 469 I:.2d 47, 58 (5th Cir.
1972): 87
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Fraud: 57

[‘recdom House Job Placement Center:
31-32, 33-35

[reedom of Information Act of 1966
(FOIA): 22-28

French v. Edwards, 80 U.S. 506, 511
(1871): 87

Funding. See Grants.

G

Gemsceo, Inc. v. Walling, 324 U.S. 244, 260,
65 8. Ct. 605,614, 89 L. Ed. 921
(1945): 85

General Accounting Oftice (GAQ): 6,126

General Counsel, Office of, LEAA: 93-97

General Services Administration (GSA): 3,
104, 237-242 (Appendix to Legal
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Georgia Department of Offender Rehabili-
tation: 123

Getman v. N.L,R.B., 450 1"'.2d 670 (D.C.
Cir. 1971): 24, 25,26

Godfrey, L. Drexel, Jr.: 72

Gourneauy v. Smith, 207 N.W. 2d 256
(1973): 40

Governor’s Committee on Criminal Admin-
istration: 18

Grantees

Claims against federally funded
agencies: S

Lobbying of: 2

Youth Courtesy Putrot: 8

Grants

Academic assistance and: 54, 79

Action grants: 2, 14,4243, 50,77

Action grants, administration: 122

Affirmative action employment goals
and: 65,66

Aggregation and: 70.72-74, 77, 78, 100

Application procedures for: 62,63,
81-88

Block fund allocation (Part C): 18,
32-33

Buy-in requirements and: 97-104

Cash match requirements: 71

CETA funds as match: 211-212

CJCC establishment: 225-228

Community Development Act tunds as
match: 175-177

Compliance, enforcement, block grants
and: 33-34

Computation method for audit refunds:
88, 89

Congress and block grant concept: 32-33,
60

Congress and block grant reallocation:
20

Construction and retroactive match:
213-2158

Criminal Justice Assistance Office:
10-12, 13

Degree-granting educational programs:
215-216

Discretionary administration: 14

Discretionary fund eligibility: 151-152

Discretionary funds and block grants: 60

Discretionary funds and reallocation of
Part C block grants: 20

Discretionary funds to private nonprofit
organizations: 217-220

Fligibility requirements for: 56, 109-111,

152-153

Evaluation, planning grants: 49

Lvaluation programs and: 48-52, 72-74

I'iscal year limitation: 68

Flood insurance and: 93

lard match requirements and: 68-72, 77

High crime/law enforcement activity
area: 57

Indians and SPA’s: 3941

In-kind matching, corrections: 123-124

Integrated Grant Administration:
208-211

Interest on: 146-147

Juvenile justice program funds: 155-160

Juvenile-related planning and action ad-
ministration: 187-196

LIEAA authority over ongoing State sub-
grants: 31-38

LEAA and SPA’s, planning grants: 34

LEEP cancellations: 54

LELP loans/grants: 200-206

Lobbying and: 125-126, 204-206

Local government applications for: 32,
62

Matching share, planning grants: 31

National Scope programs: 75, 76

“No-year™ money: 20

“Obligation” definition: 18-19

Ope ation PASS (Baltimore, Md.):
126-131

Qverull matching funds: 76-78

Overmatching: 68-71

Part C funds and tax law enforcement:
178-181, 181-182

Part C funds for accounting costs: 145

Part C funds for civil rights compliance
programing: 162-165, 230-233

Pact C supplements to Part B funds:

140-143

Part I3, renovation of rented facilities:
124-125

Passthrough funds: 16-17, 51, 59, 98,
104

Planaing and technical assistance: 17-18

Planning grants, accounting charges:
4243
Planning grants, administration: 122
Police logging recording system:
165-166
Population, block grants and: 60
Printing: 13
Prompt receipt of: 84
Reallocation of Part C block grants:
19-20
Records and evaluation of Parts B & C
funds: 50
Reports, law enforcement assistance: 7
Return of equity: 44
Soft match: 71
SPA surcharge, planning grants: 14
Special-conditioning: 157, 162, 164,
165
State legislature review: 160-161
State liability for misspent Indian sub-
grants: 242-244 (Appendix to
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States and LEAA and block grants: 32
States evaluation of Part C programs:
50, 51
Supplemental Part B money: 60-61
Traffic citation systems: 46,58
Variable passthrough funds: 59
Waiver of matching other than Part C
funds: 21
“Whenever feasible” contribution re-
quirement: 64, 65
40 percent passthrough waiver: 222-224
90-day review: 206-208, 221-222
100 percent grant of funds: 65
See also Discretionary Funds, Matching
Funds,
Grants Management Information System
(GMIS): 4748
Guideline Manual. See LEAA Guideline
Manual.
Gun Control, Operation PASS: 126-131

H

Halfway Houses. See Corrections.

Hamilton Watch Co. v. Benrus Watch Co.,
206 FF.2d 738 (2d Cir. 1953): 37

Hammond v. Hull, 76 U.S. App. D.C. 301,
303, 131 F.2d 23, 25 (1942): 38

“Hands-Off”" Approach (Block Grants): 32

Hard Match: 212, 213-214

Hattaway v. United States, 304 F.2d §, 9-10
(5th Cir. 1962): 173

Hawkes v. Internal Revenue Service, 467
I.2d 787, 794 (6th Cir. 1972): 24

Health, Education, and Welfare, U.S.
Department of: 136, 139, 166

Helicopters: 56

Helvering v. Mitchell, 303 U.S. 391 (1938):
179

Hennepin County, Minn.: 97

Hess v. Palowski, 274 U.S. 325,47 S. Ct.
632 (1927): 40

High Crime/Law Enforcement Activity
Areas: 56-57

Holte, Robert: 52, 33

Holtzman, Elizabeth: 83,86 B

Hours of Labor, Union Organizing: 9 &

Housing and Urban Developmenti Act of
1965 (Public Law 89-113): 177

Hruska, Roman L.: 32,116, 117,120, 141,
158, 184, 188, 226, 227

Hutchinson, Edward: 32, 84-87, 114, 116, A
212,213-214 A

.
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IBM (Data Processing Division): 114 :
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“Identifiable Record,” Definition: 23, 28

Illinois Annotated Statutes

Chapter 122, Sec. 30-5: 202

iltinois House Bilf 2347: 121-122

lllinois Law Enforcement Commission: 62,
89-91, 111, 121-122

{llinois Senate Bill 1668: 111, 112

Impact Cities Program: 68-71

Independent Offices Appropriation Act ol
1946: 107

Index Crimes: 57

Indian Civil Rights Act of 1968: 42

Indians. See American Indian Tribes.

Information

GMIS and I'OlA: 4748 :

International clearinghouse: 113, 114, !
118, 120-121, 154

OCRCand FOIA: 21-28

Injunctions: 31-38

Inspector General, Office of, LEAA: 146

Integrated Grant Administration (IGA)
Program: 156, 208-211

[nteragency Agreement, LEAA and USDA:
156, 160

Interdepartmental Juvenile Delinquency
Council: 106-109

Intergovernmental Cooperation Act of 1968
(Public Law 90-577): 90, 146-147,
195, 196, 209, 223

Interior, U.S. Department of: 45, 151

“Internal Personnel Rules and Practices™: 24

International Authority: 113-121

International Paper Company v. Federal 5
Power Comynission, 438 IF.2d 1349, d ‘
1351 (2d Cir. 1971), cert. denied, 8 |
404 U.S. 82 (1971): 96




Internship: 15-16

interstate Projects: 43
Investigatory Files: 26, 28
lowa Crime Commission: 142
Israel, Richard J.: 29

J

lob Placement, Ex-Offenders: 35
Johnson v. Zerbst, 304 U.S. 458, 464
(1938): 207
Joint Committee on Printing: 13
Joint Funding Simplification Act (Public
Law 93-510): 156,160
Jordan, Barbara: 83, 86
Judges
As local elected officials: 196-197
Merit selection: 125-126
Judiciary. See Courts.
Jurisdiction, Indians: 40,45
Justice, U,S, Department of: 47-48,65, 231
Juvenile Delinquency Prevention and
Control Act (Public Law 90-445):
136
Juvenile Delinquency Prevention and
Control Act of 1971 (Public Law
92-31): 109
Juvenile Delinquency Prevention Programs
Administration of: 185-196
Diversionary projects: 29-30
New Mexico program C5: 135-140
Utah State University program funding:
155-160
Juvenile Justice and Delinquency Prevention,
Office of, (O1IDP)
Annual report requirement: 169-175
Juvenile versus adult programs: 185-196
Juvenile Justice and Delinquency Prevention
Act of 1974 (Public Law 93-415)
Congressional intent: 191-193
Creation of QJJDP: 185,191-193
Funding authority: 139
Report requirements: 167-175
Sec. 201(a): 192
Sec. 204(b)(5): 167,168,169, 170,171,
172,173,174, 175
Sec. 204(b)(6): 167,168, 169,170, 171,
172,173,174, 175
Sec. 204(d)(1): 167,168,170, 171, 173,
174,175
Sec. 204(d)(2): 167,168, 170,171, 173,
174,175
Sec. 204(e): 167,168,170, 174,172,
173,174,175
Sec. 204(f): 168
Sec. 204(*1™): 167,168, 169, 170, 171,
173,174,175
Sec. 206(d): 167,169, 170, 171, 174,
175

Sec. 223: 192
Sec, 223(a)(12)-(14): 193
Sec. 246: 167,169, 170,171, 174,175
Sec. 261(b): 193
Sec. 263: 167,169,171,172,173
Sec. 542: 236
Juvenile Justice Division (LEAA): 155

K

Kane v. United States, 154 F. Supp. 95, 98
(S.D.N.Y. 195T), aff'd. on other
grounds, 254 F.2d 824 (2d Cir.
1958): 84

Kentucky Department of justice: 143, 145

King v. Smith, 392 U.8. 309, 333 (1968):
122, 194, 233, 236

L

Lacy, William F.: 62
Labor, U.S. Department of: 211
Labor-Management Relations: 9
Labor Organizations: 9
Law Enforcement, Eligible Activities: 56
Law Enforcement Agency
Criminal versus civil law enforcement:
178-180, 181-182
Definition: 4-5, 58
LEEP grants and: 5§
Law Enforcement and Criminal Tustice,
Definition: 1185, 188
Law Enforcement Education Programs
(LEEP). See +.cademic Assistance.
Lawsuits. See Litigation.
Lawyers. See Attorney Fees.
LEAA Administrative Review Procedure
Regulations: 93-97
LEAA Guideline Manual G 4062.1, Guide-
lines for the Integrated Grant Admin-
istration Program (IGA): 209
LEAA Guideline Manual M 4100.1A: 14,
56-57
LLAA Guideline Manual M 4100.1B, State
Planning Agency Grants: 74, 90, 91,
103, 111, 243 (Appendix to Legal
Opinions, 1/1-6/30/75)
LEAA Guideline Manual M 4100.1C: 134,
141, 144, 190
LEAA Guideline Manual M 4100.1D, State
Planning Agency Grants, Mar, 21,
1975: 223,224, 231-232
LEAA Guideline Manual M 4500.1B: 151,
152
LEAA Guideline Manual M 5200.1A, Law
Enforcement Education Program:
148, 149, 184-185, 200, 203, 204
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LEAA Guideline Manual M 7100.1A, Finan-
cial Management for Planning and
Action Grants: 2, 21, 22, 34-35, 39,
67,72, 76, 80,98, 103, 125, 153,
161, 189, 205, 213, 243 (Appendix
to Legal Opinions, 1/1-6/30/75)

LEAA Instruction | 7400.3: 162, 164, 165

Lease Transactions: 237-242 (Appendix to
wegal Opinions, 1/1-6/30/75)

Leave (“On Leave™), Definition: 15-16

Legal Aid Society of Alameda Co. v. Schultz,
349 T°. Supp. 771 (N.D. Cal. 1972):
27

Legal Expenses: 5

Legislation. See Congress, State Govern-
ments, Titles of Specific Legislation.

Legislative Intent: 115-116, 120, 136, 149,
161,169-175, 187-196, 197-199,
200-206, 212, 214-2185, 226-228

Leonard, Jerris: 136

Liability

Indians and SPA’s: 40

Juvenile justice program and LEAA:
155,157, 160

Misspent Indian subgrant funds: 242-244
(Appendix to Legal Opinions,
1/1-6/30/75)

Liquor Tax Law Lnforcement: 181-182

Litigation

Against federally funded agencies: §
I'OlA lawsuits: 24, 25-26, 27
Injunctive relief: 36-38

Loans

LEEP loans and military service: 30
Student loans: 5-6
See also Bills and Notes, Canceled Notes.
Lobbying: 1-2, 125-126, 204-206
Local Elected Officials
County Convention members as: 197-
199
Judges as: 196-197
U.S. Congressmen, State Senators, State
Assemblymen as: 132-134
Local Government: 14-15, 16-17, 22
American Indian tribe as: 151-152, 161
CICCas: 226-228 i
Discretionary grants: 29
Evaluation funds: 73
Grant applications: 62
LEAA and block grants: 32
LELEP loans and: 30
Matching requirements: 99-104
Regional planning councils: 223-224
Regional planning units: 132-134,
143-145
SPA’sand: 18
Subgrant awards: 160

Local Law Enforcement Agency: 8, 10-12,
58

Los Angeles Mailers Union No. 9, Interna-
tional Typographical Union, AFL-
CIO v. National Labor Relations
Board, 311 F.2d 121 (D.C. Cir.
1962): 215

Louisiana Commission on Law Enforcement
and Administration of Criminal
Justice: 98

Lutheran Church: 4

Lynch v. Overholser, 369 U.S. 705 (1962),
710,82 S8.Ct. 1063, 8 L. Ed, 2d 211:
215

M

Madden, Thomas J.: 136
Madison Area Lutheran Council: 34
Maine Department of Inland Fisheries and
Game: 109-111
Maine Warden Service: 109-111
“Mandatory Provisions,” Grant Funds: 56
Manpower Administration, Department of
Labor: 1085, 106
Manual for Guidance of Federal Agencies: 6
Marquette Center for Criminal Justice
Agency Organization and Minority
Employment Opportunity: 28
Maryland Governor’s Commission on Law
Enforcement and the Administra-
tion of Justice: 127, 131
Maryland Handgun Control Law: 128-129
Matching Funds
Aggregation: 68-71, 72-74, 77, 78, 99,
100, 103
CETA funds as: 211-212
Community Development Act funding:
175-177
Construction programs and retroactive
match: 213-215
Correctional programs: 123-124
Disaster Relief Act loans: 134
Discretionary funds, overall matching
and: 76-78
Hard match requirements: 68-71, 77
IGA programs: 209-210
Indian tribes: 21
Local government matching require-
ments: 18-19,99-104
Overall matching of funds: 76-78
Overmatching: 68-71
Planning grants: 31
Soft match: 71
State legislature review: 160-161
Tribal policemen: 4142
Waiver of: 21




McClellan, §nhn L.: 55, 84, 86, 116-121,
132,133, 143, 144, 153, 183, 197,
198, 214

McGee, Gale W.: 118

Merriken v. Cressman, 364 1°. Supp. 913
(1573): 139

Michigan Office of Criminal lustice Pro-
grams: 146

Military Police Service: 30-31

Minnesota Governor'’s Commission on Crime
Prevention and Control: 98

Minority Groups. See Affirmative Action.

Montana Department of Revenue: 181-182

Motor Scooters: 3

Motor Vehicles, Loan of: 104-106

Mountain Plains Federal Regional Council:
208

Mundt, Karl E,: 241 (Appendix to Legal
Opinions, 1/1-6/30/75)

Muskie, Edmund S.: 241 (Appendix to
Legal Opinions, 1/1-6/30/75)

N

Narcotics Interdiction. See Drug Abuse Pre-
vention.

National Advisory Commission on Criminal
Justice Standare, and Goals: 61,
127, 130, 136. 149, 163

National Association for Community De-
velopment v. Hodgson, 356 I. Supp.
1399, 1404 (1973): 126

National Commission on the Causes and
Prevention of Violence: 130, 140,
141, 226, 227, 229-230

National Criminal Justice Information and
Statistics Service: 113 (Appendix to
Legal Opinions, 1/1-6/30/74)

National Educateur Program: 2135, 216

National Governors’ Conference: 1, 2

National Initiatives Programs: 131-132

National Institute for Juvenile Justice and
Delinquency Prevention (N1JJDP)
Annual report requirement: 169,
170, 171, 173,174, 175

National Institute of Alcohol Abuse and
Alcoholism: 150

National Institute of Law Enforcement and
Criminal Justice: 51, 113-114, 154

National Labor Relations Board v. Plasterers’
Local Union No. 79, Operative
Plasterers & Cement Masons Inter-
national Association, AFL-CIO, 404
U.S. 116,129 (1971): 85

National Law Enforcement Teletype Sys-
tem, Incorporated (NLETS): 113,
114, 115 (Appendix to Legal
Opinions, 1/1-6/30/74)

National League ot Cities-U.S. Conference
of Mayors: 1-2,97
National Park Service: 3
National Railroad Passenger Corp. v. Na-
tional Association of Railroad Pas-
sengers, 414 U.S. 453,458 (1974):
214
National Scope Projects: 14,43, 75, 76,
132
National Urban 4-11 Program: 155-160
Native Americans. See American Indian
Tribes.
Nedzi, Lucien N.: 158
Nevada Commission on Crimes, Delin-
quency, and Corrections: 185-196
Nevada Revised Statutes
Sec. 216,085: 193
Sec. 232.40: 194
New Hampshire County Conventions: 197-
199
New Mexico Juvenile Delinquency Preven-
tion Program (Program C5): 135-140
New York Division of Criminal Justice
Services: 132
Ninety-Day Rule: 62-63, 81-88, 206-208
221-222
Nongovernment Publications: 13
Nongovernmental Organizations: 25
Eligibility for block grants: 152-153
Part E subgrant eligibility: 183-184,
217-220
Nonprofit Organizations: 29
American Indian tribes as: 152, 234
Part E subgrant etigibility: 183-184,
217-220
Nonsupplanting Requirement: 38-39, 79,
80

Norcross v. United States, 142 Ct. C1. 763
(1958): 2

North Carolina Department of Natural and
LEconomic Resources: 81-88

North Carolina Governor’s Committee on
Law and Order: 234-236

Northeast lowa Area Crime Commission:
140, 142

Northeastern 1llinois Planning Commission:
90, 91

Norton v. State, 104 Wash, 248, 176 P. 347,
348-349 (1918): 202

Notes. See Bills and Notes (Commercial
Paper).

“No-Year” Money: 20

“Obligation,” Definition: 18-19
OCRC. See Civil Rights Compliance, Office
of.
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3

Office of Economic Opportunity (OEO):
157
Office of Management and Budger (OMB):
5,43,44,51, 71, 88, 89,90, 123,
124, 209, 222
Ohio Revised Code Annotated
Sec. 129.45: 202, 203
Omnibus Crime Control Act of 1970 (Pub-
lic Law 91-644)
Appropriated money use: 212
Part B: 225-228
Part C: 225-228
Sec. 203: 10, 225-226, 228
Sec. 301: 5,14
Sec. 301(b)(8): 225-227
Sec. 404: 10,12
Sec, 407: 10,12

Sec. 451 14
Sec. 453: 4
Sec. 508: 11
Sec. 513: 11

Sec. 514: 11,12
Sec. 515(c): 12
Sec. 601(d): 228
See also Crime Control Act of 1973
(Public Law 93-83).
Omnibus Crime Control and Safe Streets
Act of 1968 (Public Law 90-351)
Juvenile justice and: 191
LEEP establishment: 201-206
Sec. 301(b): 183
Sec. 303: 183
Sec. 406(b): 201
Sec. 406(c): 201, 202, 203
Sec, 501: 202, 204
See also Crime Contro! Act of 1973
(Public Law 93-83), Juvenile
Justice and Delinquency Preven-
tion Act of 1974 (Public Law
93-415), Omnibus Crime Control

Act of 1970 (Public Law 91-644),

Operation PASS (People Against Senseless
Shootings): 126-131

Oregon Liquor Control Act: 147, 150

Oregon Liquor Control Commission: 147-
150

Organized Crime: 180

Orleans v. United States, 509 F.2d 197 (6th
Cir. 1975): 157

!

P

Park Police (U.S.): 14-15

Passthrough Funds: 16-17, 51, 59, 98, 104,
152-153, 161, 187-190, 209-210,
222-224, 226

Patrol Functions: 56

Pennsylvania Higher Education Assistance
Agency (PHEAA): 203

Pennsyivania Governor’s Justice Commis-
sion: 221
Pennsylvania Statutes Annotated
Title 24, sec. 5101 et seq.: 203
Peoplc Against Senseless Shootings (Opera-
tion PASS): 126-131
Personnel, Compensation Limitations: 41-
42
Philadelphia Plan: 66
Pinkus v. Reilly, 157 . Supp. 548 (D.N.J.
1957): 96, 97
Pittsburgh, Pa., Court of Common Pleas: 16
Planning and Management, Office of,
LEAA: 113
Planning Grants. See Grants.
Poff, Richard H.: 100, 212
Police
Entrance examinations: 13
LEEPand: 201
Logging recording system funds: 165-
166
Recruitment and Part C funds: 163
Tribal policemen: 4142
Police (National Advisory Commission on
Criminal Justice Standards and
Goals): 163
Pomerleau, Donald D.: 127
Population, Block Grants and: 60
Post Office Department: 96
President’s Commission on Law Enforce-
ment and Administration of Justice:
30, 148-149, 20!
President’s Memorandum (Nov, 8, 1968),
33 F.R. 16487: 209
Printing: 13
Prison Chaplains: 3-4
Privacy
FOlA and: 26
Juvenile delinquency prevention program
and: 139
Privacy Act of 1974 (Public Law 93-579):
184-185
Private Security Operations: 92, 93
Privileged Information: 25
Probation Officers: 53
Program Applications: 17
Program Evaluation: 48-52
Project SEARCH: 132
Promissory Notes. See Bills and Notes
(Commercial Paper).
Propaganda: 1,2
Property Handbook for Manpower Adminis-
tration Contractors: 105
Property Management Regulations: 3
Public Building Act of 1959: 240 (Appen-
dix to Legal Opinions, 1/1-6/30/75)
Public Building Amendments of 1972
(Public Law 91-313): 239 (Appendix
to Legal Opinions, 1/1-6/30/75)




Public Interest Organizations: 1-2
Publications, Nongovernmental: 13
Publicity: 1-2

R

Race, FOIA and: 26, 28
Radar: 56, 57
Railroad Comunission of Wisconsin v.
Chicago B & Q Railroad Co., 257
U.S. 563, 589 (1922): 85
Rampton, Calvin: 209
Rape: 59
Real Property, Demolition: 43-45
Reallocation of Part C Block Grants: 19-20
Records
Evaluation of Parts B & C funds: 50
FOIA and OCRC: 21-28
LEAA and ongoing State subgrants: 32,
34, 35
Nonsupplanting certificates: 38-39
Recordkeeping requirements: 69
Report on law enforcement assistance: 7
Student loan applications: 5-6
Referendum, Indian Jurisdiction: 45
Region I (Boston): 29, 56, 109, 197
Region 1I (New York): 31, 64, 68,162
Region I1I (Philadelphia): 8, 14,38, 63,72,
93, 200, 221, 222
Region IV (Atlanta): 10, 81, 123, 234
Region V (Chicago): 3-4,17,62, 89, 111,
121, 200, 206, 211, 213, 225
Region VI (Dallas): 9, 29, 135, 178
Region VII (Kansas City): 140, 142
Region VIII (Denver): 31,39, 52, 124,131,
160, 196, 200, 208, 225
Region 1X (San Francisco): 7, 42, 435, 46,
66, 125, 145, 151, 165, 185, 204,
225
Region X (Seattle): 22, 46, 59, 147, 151,
152, 166, 230
Regional Planning Councils (RPC): 222-
224
Regional Planning Units (RPU): 31,62,
89-91, 132-134, 140-143, 143-145,
187
Regions, Administrators: 48
Rehnquist, Witliam H,: 153, 183
Religion: 4
Relocation Assistance: 237-242 (Appendix
to Legal Opinions, 1/1-6/30/75)
Remodeling Expense: 44
Renovation: 124-125
Reports, Law Enforcement Assistance: 7
Retroactivity, Matching Requirements:
18-19
Revenue Sharing: 79-81
Reversionary Monies: 60-61
Rodino, Peter: 83, 86

S

Sager, William H.: 81

Salary Supplements: 41-43

Saxbe, William: 127

Scalia, Antonin: 2§

Schmidt v. Gibbons, 101 Ariz. 222,418
P.2d 378, 380 (1966): 202

Scholarships. See Academic Assistance.

Scott, Hugh: 133, 143, 144, 197, 198

Selection/Evatuation Procedures

14th Amendment protection: 159

Shutte v. Thompson, 82 U.S, (15 Wall) 151,
158 (1872): 207

Skidmore v. Swift & Co., 323 U.S, 134,65
S. Ct. 161 (1944): 37

Skyjacking Prevention: 116-118, 120

Smalley, D.R. & Sons, Inc. v. United States,
372 F. 2d 505 (Ct. C. 1967) cert.
denied, 389 U.S. 835, (1968): 157

Social Security Account Number Disclosure:

184-185
Social Service Counseling: 4
Soft Match: 213-214
Soucie v. David, 488 F.2d 1067 (D.C. Cir.
1971): 23
Spong, William B., Jr.: 70, 77
“Sponsorship’ of Labor Meetings: 9
Standards and Goals Task Force: 61
St. Paul-Ramsey County (Minn,) Criminal
Justice Advisory Committee: 97
State Criminal Justice Planning Agencies
(SPA)
Accounting charges: 42-43
Aggregate matching funds: 72
Applicatign processing procedures:
81-88
Authority of staff members: 62,63
Block action grants: 127
Board members: 8
California: 7-8
Colorado: 44
Construction grants: 59
Discretionary funds and: 152
Discretionary funds and administrative
expenses: 131-132
Eligible activitics: 57
Evaluations of Part B funds: 49
Fund sources for evaluation activities:
48-52
IGA programs: 210-211
Indiana: 17-18
Interest refunds by subgrantees: 146-
147
LEAA fund distribution: 121-122
Legal functions of: 186, 187-196
Local governments: 16-17
Matching requirements: 18
Michigan Office of Criminal Justice Pro-
grams: 146

Mississippi: 10

North Dakota: 3941, 52-53

Ongoing subgrants: 31-38

Part C funds for accounting costs: 145

Preapplication procedures: 62, 63

Racial composition: 28

Regional planning unit officials: 132-
134, 144

Regional planning units: 31

Responsibility for misspent Indian sub-
grant funds: 242-244 (Appendix
to Legal Opinions, 1/1-6/30/75)

Rhode fstand: 29

Standards for: 111

State governor authority: 234-236

State legislature review of programs:
160-161

Subgrant awards: 160

Surcharges: 14

Unobligated funds: 19

Virginia: 38-39

Washington State: 22

Wisconsin: §

90-day rute and adverse weather excep-
tion: 221-222

90-day rule and EEOQ compliance: 206-
208

State and Local Fiscal Assistance Act of
1972 (Public Law 92-512): 80, 81
State Governments

Assumption of cost provisions: 74, 75,
76,103

Coordination of Federal-State programs:
10

Criminal law definitions: 58

Discretionary grants and: 14

Evaluation of Part C programs: 50, 51

FBI training and: 10-12

FOIA: 25

Geographic apportionment in SPA: 7-8

Indians and liability: 39-41

In-kind matching funds, corrections:
123-124

Law enforcement commission appro-
priations: 121-122

Legistation: 7, 10,22 °

LEAA and block grants: 32, 127

Matching requirements: 99-104

Passthrough to local governments: 16,

22
Reallocation of Part C block grants:
19-20

Return of interest requirement: 146-147
Supplemental Part B money: 60-61
Wildlife enforcement agencies: 4-5
Statistics: 26
Statutory Construction (Sutherland): 115,
117

Story, Joseph: 173
Student Application and Note (SAN): 54
Students

LEEP grant cancellation: 54

Loan applications: 5-6
Subgrants. See Grantees, Grants.
Supervisory Boards, Represcntative Char-

acter of: 7

Supplanting: 38-39
Surcharges, Discretionary Grants: 14

Tax Enforcement Programs: 178181, 181-
182
Technical Assistance
Definition: 12
EEQ programs: 164
Evaluation: 51
Funds for international project: 154-
155
International authority of LEAA: 113,
114-121
SPA’s: 17-18
Tenzer, Herbert: 128
Terrorism Prevention: 116-118, 120
Thorpe v. fousing Authority of the City of
Durham, 393 U.S. 268 (1969): 58,
148
Tort Liability: 104, 105
Trade Secrets: 25
Traffic Citation System: 46
Traffic Laws: 52-53, 57-58
Traffic-Related Projects: 63, 64
Training
[FBl and: 10-12
FForeign police and: 117-120
Law enforcement internships: 15-16
Part C funds for: 181
Technical assistance as; 12
Travel/subsistence compensation during:
199-200
Transfer Order Excess Personal Property:
105
Treasury, Postal Scrvice, and General Gov-
ernment Appropriations Act of 1972
(Public Law 9249): 2
Treasury, Postal Service, and General Gov-
ernment Appropriations Act of 1973
(Public Law 92-351): 1-2
Treasury, Postal Service, and General Gov-
ernment Appropriations Act of 1974
(Public Law 93-143): 107, 125-126
Treasury, U.S. Department of: 20, 27,130
Tribal Courts: 41,42
Tribes. See American Indian Tribes.
Triparty Agrecments: 41




Uniform Commercial Code: 6
Sec. 1-201(27): 82

Uniform Relocation Assistance and Real
Property Acquisition Policies Act of
1970 (Public Law 91-646): 237-242
(Appendix to Legal Opinions,
1/1-6/30/75)

Unions (Trade Unions): 9

United States Code

5U.S.C.101: 105

C.551: 25

C.551-576: 94

C.552: 22

.C. 554(d): 94, 95, 96

C. 555(c): 94 ’

C. 557(b): 94, 95

.C.3107: 1

S C. 701 et seq.: 115 (Appendix to

Legal Opinions, 1/1-6/30/74)

1913: 1,125,126
2511(2)(c): 165

2

.S.C.

.S.C.
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S.C 740 107
.S.Co82:

.8.C. 638(): 3,104, 105
S.C665: 1

.5.C. 686: 11
.8.C.691: 107 108
.8.C.696: 119

.5.C. 702: 68
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2000: 27

3701: 56

3725: 14

3731: 14

3746(b)and (c): 112

3750: 4

3781: 15

4460: 134

4601: 237-242 (Appendix to
Legal Opinions, 1/1-6/30/75)

44 U.S.C. 103: 13
44 U.S.C. 501: 13
44 U.S.C. 502: 13

47 U.S.C. 605: 165
U.S. Park Police: 14-15
United States ex rel, Marcus v. Hess, 317
U.S. 537 (1943): 179
United States v. American Trucking Asso-
ciation, Inc., 310 U.S. 534, 543-544
(1940): 85, 86

United States v. Dickerson, 310 U.S, 554,
562,60 S. Ct. 1034, 1038, 87 L. Ed.
1356 (1940): 85

Uniited States v, Freeman, 3 How. 556, 564,
11 L. Ed. 724: 117

United States v. H.M. Prince Textiles, Inc.,
262 F. Supp. 383, at 389-390 (1966):
36

United States v. Morris, 252 F.2d 643, 649
(5th Cir. 1958): 87

United States v. Standard 0Oil, 322 U.S, 301
(1947): 6

United States v. Stuwart, 311 U.S. 60, 64
(1940): 117

United States v. Winn, 3 Sumn. 209, 211,
Fed. Case No. 16, 740: 173

United States v. 93970 Acres, 360 U.S. 328
(1959): 6

Utah State University Multi-County Juvenile
Justice Program: 155-160

\%

Variable Passthrough Lunds: 59

Vehicles: 3

Vermont Governor’s Commission on the
Administration of Justice: 217

Veterans Administration: 84, 200

Veterans® Educational Assistance: 200-204

Voluntary Compliance: 27, 28

W

Waivers: 21, 73, 74, 207-208

Walling v. Brooklyn Braid Co., Inc., 152
F.2d 938 (1945): 36- 37

Washington County, Vt., Youth Services
Bureau: 217, 219-2‘20

Washington Loan & Trust Co. v. Colby, 108
F.2d 743 (D.C. Cir. 1939): 6

Washington State Association of County
Officials: 152

Weisberg v. U.S. Department of Justice, 101
Wash. Law Review 621 (D.C. Cir.
1973): 26

Welford v. Hardin, 315 F, Supp. 175 (D.
Md. 1970): 23

West Virginia Regional Planning and De-
velopment Act (1971): 222,223

West Virginin State Criminal Justice Planning
Agency: 63, 64

“Whenever Feasible” Contribution Require-
ment: 64, 65

White House Conference~Library and Infor-
mation Services Act (Public Law
93-568): 166

Wisconsin Council on Criminal Justice: S

Wise v. Borough of Cambridge Springs, 262
Pa, 139, 104 A, 863 (1918): 222

Women. See Afflirmative Action.

Woodard, Paul: S8
Work Time, Labor Organizing: 9

Y

Youth: 29-30
Youth Courtesy Patrol: 8

# 7, 5. GOVERNMENT PRINTING OFFICE : 1976 O -~ 210-833 (1959)
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