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PREFACE

The following reponrt is hercby submitted to the
House Health Committae in response to H.R. 125, H.D. 1,
relating to "Health Care of Inmates in State Corrcectional
Institutions.”

Thig sub-committec was mandated by the Houso Health
Committee on May 16, 1978. ©The following members of tha
Health Committee were appointed Lo the sub=-committeoe:

Representative Akira Sakima
Repregsentative George Clarke
Representative Lisa Naito, Chairperson

The report of findings and recommendations was to
be submibtted to the full House Health Committac by
July 1, 1975.

In rogponse to this mandate, the sub-committec has
convenaed four times in officlial seosiong:

1. May 30, 1975 - Administrative hearing at
the State Capitol with:

Masaru Oshiro, Deputy Director, DESH

Michael KRakeosako, Corroctions Division, DSSH

Kendrick Wong, Law Enforcement Assistance Assoc.

Dr. Allen Ro=t, Chief, Mental Health Div., DOH *

Dx. Joseph Blaylock, Mental Health Team Lox
Courts and Corractions, Mental Health Div.,
POH

2. June 10, 1975 =~ Fact~finding inspection of
health facilities at Hawaii State Prison.

3. June 17, 1975 -~ Pact~findinrg inspection of
security facilities at Hawaii State Hospital.

4. June 23, 1975 =~ Fact~finding inspeoction of
health facilities at Halawa Correctional
FPacility.




In addition, the information gathered at these
sessiong has been supplemented by discussions and commu-
nications with numerous affected members of the State
administration, the Judiciary, State Ombudsman, Prose=-
cuting Attorneys' Offices, atlorneys from the private
sector and membars of the public. Supplemental research
into judicial reviews, legal anthologiecs and state and
federal laws was also conducted.

Due to time restraints, certain arcas of concern
are not covered as extensively as are warranted. Thase
inelude the health care planning in the State Correchional
Master Plan, neighbor island correctional facilities,
the mentally retarded with criminal tendencies and juve~
niles within the correctional system. It is the recom-
mendation of the Committee that further study be
pursued in these anrcas.

The research, compilation and writing of this
report was done by Representative Lisa Nalto and hox
staff members, Colin Goo, Research Assigtant and
Dorrie Marsh, Secretary.

June 27, 1975
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HEALTH CARE AND FACILIZTIES IN STATE CORRECTIONAL
INSTITUTIONS

A, [lawald State Prison
L. Faeilitios

Dispensary: The 3=reoom disponsary at the
prison is buing ronovated with only the dental
office still to be remodeled. Otherwiscoe, the
faeilities arc said by the stuff to be adequate,

Medieal eguipment inecludes a small s-ray
machine and cquipment for minor» surgery. There
is no dental x-ray machine and ether dental
equipnent is very old, espeeially the chair,
whieh i¢ said to bo about 60 years old, Nonc
of this vguipmoent is expeeted to bu replaeed
in the eurrent remodeling,

Hogpitul: 1In the hospital scvetion therxe
ig a o=bed mediecal ward and a 10-bed poyehiatrie
ward. The hespital has erank boeds, now mabirosscs
donated by a hotel, sheets, blankets, and bede
spreads.  Lighting in the wards secms inadegquate
to read by enc windayw in covercd bheeause of waley
leakage due to rain,  %Yhere ds eneloscd outdoor
space connceted to the poychiatrie ward,

2. Medieal Staffing

The present staft eonsists of one part~time
doctor, one half-time dentist, and five LPNG,
The M.D. gpends 1=1/2 hours per day, throo days
a week at the dispensary. He is also on eall
and visits prigoners in private hospitals. An
eye, ear, nogsce, and throat speciulist visits
one day a week, and a dermatologist ence a menth.,
The dentist io available 3 hours a day, five days
a week.,  One poyehiatrist spends four days a week
at the prison.

An additdenal positien for a half-=time
doctor has been funded from July 1, 1975, Two
more LPNs are also funded as of that date. 'This
additional staffing will allew for a five-day
elinic and 24~hour a day medieal coverage at
the prison,

3. Health Care, Physical
The dispensary is open until 9 p.m. five
days a week, and a nurse is on eall for night
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emergencics.  Immediate omergeneics are woved to

a private hespital. The dispencary scrves 0=70
paticnts por day bubk only about ten necd Lo seo

the docbor. Xerays and miner surgery are perfermcd
in the elinie. About 25 inmatos are on medicatien
which ig dispensed throe times a day by preseripe
tion and to wulk=ins for headaches, eolds, che.

When dnmates entor the prison, they are
placed in the biagnostie Contoer and reecvive health
sereening and physieal estaminations. Thuy are
intervicwed by o poyehiatxist, poyeholegiut, and
prison coungelors, Dvery inmate has a physieal
and a dental examnination on release frem prison.

There is no peund=the=clochk nursing earc in
the medieod ward. Very siek inmatos are sent to
Queen:s Mediecal Conter or to Ruakini or st. Franeis
Hospitals. Only poeste-oporative and minor casoes
are kept in the pricson ward. Guards cheek the
ward periedically and eall o modhor of the pbatf,
if neecssary.  Centagious pationts are sent to
private hospituls. AL the time of the evsmitloc
visit, there wore no pativnis in the modieal ward.

Health Care, Mental

General Populabtions Within the goeneral
population o! the prisoh there are abeut 12
posychiatrie patients on nodieation., The rationale
is not to put then into the pricon hespitul beeause
of its stigmutizing eficct and harm to pationts!
self-imac 25,  1f net in the hospital, pativots ean
take advantage of reercational and voeatienal pro-
grans and ean continue orxdinazy activity oven
though they are under medication. It is folt by
the psychiatrist that they are in a meore normal
suppovtive atmospheroe.

the poychiatrist is also on eall to intervenc
in mental preblens on reguest ef the inmaves.
Aside from thiu interventionh, only ence inmate in
the total populatien of the prison has been partieis
pating in psyeho=thorapoutice sessions with the
prison psyechialrist on a regular basis.

Within the Psvehiabtrie Ward: fThere are cur-
rently eight patients in the psyehiabrie ward.
Five of these are on medieation. For the threo




patients not on medication thore is no regularly
formulated plan of treatment.

Most of the pationts in the poyehiatrie ward
have serious emobtional disturbanses. Home are
in the ward for their own protoetion==cithor boeauso
of incompatible personalitics oxr te protewst them
from themselven.

In the poychiatrie ward therxe ave fwe sloop=in
hospital stewards each on a twelve-hour nhift,

The psychiatrist sces the patients in tho
ward on an avesage of once a wock and talks with
cach informally for 3 minutes to 15 minutes.
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AREAS OF CONCERN AND RﬁCOMMENDATION

HAWAII STATE PRISON
FACILITIES -

Dental equipment is antiquated. 'There is no x-ray
nmachine. Although the prison dentist has said that he can
give denta’ treatment to inmates, he has stated that in some
cases he needs to send patients out because of the inadeguate
equipment. No new cquipment has been requested in the budget.
The prison officials have stated that a decision was made
to hold up this request until the Correctional Master Plan
is implemented., This decision can be considered guestionable
gince a modern dental chair, dwill, x-ray machine, and other
necessary equipment can, be moved to the new unit in the
Master Plan when it is completed.

Although the facilities of the hospital wards scem
adequate, necessary repairs should be undertaken.

STAFFING -

Though inadegquacies in terms of round-the-clock medical
care exist,; with the additional staff these problems should
be eliminated. A follow-up should be made to see that these
positions are f£illed.

HEALTH CARE, PHYSICAL =

Protective custody inmate complaints relating to health
care included delay in time of request for appointment with
the doctor and compliance with the request. In addition,; pre-
scribed muedication for protective custody inmates is not
delivered to their cell-block as may be warranted under their
protective custody status.

HEALTH CARE, MENTAL -~

There is no apparent individualized regularly formulated
treatment plan for psychiatric patients within the unit. Thexre
are also no activities for the patients who are not on medica=-
tion. They are vegetating.

Little psychiatric counseling and no alternate methods
of treatment aside from medication have been formulated for
the mentally disturbed inmates in the genecral population of
the prison.

An overall plan must be adopted for the care and treat-
nent of mentally disturbed patients within our correctional
institutions.
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Facilities.

The present medical unit at Halawa
Correctional Facility consists of two small
rooms, a dispensary and an infirmary. $35,000
has been allocated for renovation and expan-
sion of the present facilities. Renovation
was to begin July 1, 1975. Howaver, other
emergency priorities in the DSSH have rosultod
in a six-month delay. The current date of
completion is February, 1976. A large room
which was the library will be divided into a
two-bed ward, an examination roow and doctors',
nursas and pgychiatrists' offices. The present
facility will be used as a dental offica.

At present, there is no dental cquipment;
the dentist brings his own portuble equipment
and, consequently, it is inadecquate for any
but cursory care. The dental equipmont hag
been ordered and is expected o bo dcelivered
in Septenber. Bguipment for the renovated
clinic has also been ordered but will not be
installed until the renovation is completed.

Medical Staffing.

The doctor, a City and County cmployeo
on contract to the State for half-time, arrives
at 4:15 p.m. daily, Monday through Friday, and
remains until he has seen all of the patients.
He is also on call. The half-time dentist is
at the facilihty cvery aiternoon, five days a
week. There is a full~time nurse, a full-
time psychiatrist and two full-time social
workers. Funds for an on-call position for
an obstetrician-gynecologist will be raleaseod
July 1, 1975. Two paramedics have boen requested.

Health care, physical.

Bach inmate receives a health examination
on arrival at the correctional facility. Since
the state takeover of the facility on June 1,
1975, the caseload has increased from about

Ny .
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10 to 36~-a raflection of greater confidence
in the new doctor, according o the staff.
Most of the caseload is of minor problens.
Emergencies arce taken directly to Queen's
Madical Center.

Medicine is prescribed by the doctor and
dis;2nsed by the nurse to the guard station.
Medicine is purchased dircctly from the distri-
butor by the correctional services administrator
and, thereiore, it is not necessary to keep
large supplies and unusual medicines on hand.

Comments by women inmates indicated that
they felt emergency care (direct transfor to
Queens) is adegquate. One woman mentioned that,
in the past, mediecine and tranquilizoers were
given to the patients by the doctor at their
own request, but that the situation has been
tightened since the arrival of the new doctor.

Health Care, Mantal.

Halawa Correctional Pacility is a short-
term, holding faclity and has no long-Lerm
psycho~therapy. The duties of the psychiatrist
consist mainly of scrcening, keeping rocords,
and directing inmates to the proper institu-
tions for continuing care on thair release.
Counseling ig said to be appropriate here for
identification of current situations and for
short-term, single-problem cases. The soeial
workers refer inmates to the psychiatrist as °
they deem necossary.

Thirty-six inmates are presently on yiodi-
cation. About three-fourths of them are on
mild trangquilizers such as valium, about 15 on
thorzine onx mellaril, six are on high dosages
of these stronger tranguilizers. fThese six
are all returnces from Hawaii State Hospital.
It was stated that misrepresentation of drugy
nceds by patients can usually be aveided since
most have some obvious symptoms or verifiable
previous history at drug-related institutions.
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Thase psychiatrie patients who neooed hospitali-
zation or who are considered dangorous to
themselves or to others are sent to Hawaid
State Hospital, fThe Halawa adninistrator, both
on the adviee of the psyehiatrist ancd deponding
upon the nature of eriminal chargoe, rocommonds
either maximun security or mininum seourity

for transferves to the Stube Hogpital, i.o.,
for an inmate who has beon charged wilh murdoer,
the reecommendation would bo to place him in

the masimum security unit. An innate chareed
with theft or robbory could be placed in on
open ward,

Often transforves frem Dalava are roturvnond

to the jail with heavy avsages of nedicines which

arce used for major disordor puychosoes, with the
rationale that they have respondod adoeguately
Lo treatrent.  Seactinos inmatos'roturn Lo the
Jall enviromient causes them to revert to an
unstable condition. Boeosuse of lack of Appre
priate staff and favilities, in most cases

tho administrotors of tho jail Ffeol that phey
arc noet cquippoed to maintain immates i ther on
high dosages of modisine er in an unstalile
condition and, subterguently, returng thoege
patients to the State Hospital.

PRPNP PN




AREAS OF CONCERN AND RECOMMENDATIONS
HALAWA CORRECTIONAL FACLLITY

The implementation of programs at Halawa Corrcotional
Facility sinee the take=-over by the State, 4 wecks ago, is
not sufficiently advanced for analysls at this time. However,
therxe are several arvas of concorn that should be mentioned
in the hope that certain inadequacies and problems will be
recognized and overcome in the process of reorganiuabtion.

FACTLITLIESG =

A speod-up of the timetable for the renovation of thoe
clinic¢ should be undertaken,

STAVRING =

In view of the 24=hour, 7-day admissions of immatoz at
this faedlity, round=thu=elosk relical staffing would scem to
be a neeessity for ifmuwediate medical evaluntion and treatment,
Thero is an obvious noed for the two parumedies which have
beoen requested.

MERTAL HEALTH CARE =

A major area of consern is the evaluation of inmates
on arxival at the faeility.

A one=nonth gtudy of potential suicide risk was to be
undercaken.  However, on examination, the adequacy of thic.
study i questionable, Potential suicide scroening and nore
deiinitive ovaluation of mental problems should be a routinc
and on=gwing procedure for all arrivals at the facility.

An overall plan should be adopted to handle the needs of
potential suicides and psychetie inmates. The shifting baek
and forth of inmates between Halawa Correctional Facility and
the State Hospital s evidenee of the lack of such a plan.
The use of isolation eclls and the resultant 8 out of 9
suicides in the last 10 years taking place in these eells
is further proof of the non-existence of any coordinated
plan for the nentally ill inmatoe.
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Iawaii State Hospital

L.

2.

Seeurity Faeilitics

The gecurity Facilities at the Hawall Statoe
Hospital inelude o scelusien ward eonlaining 20
dndividual roons in Ceddard vuilding, and Hina
Mauk which Js now uscd occasionally feor masgisu
seeurity or ftor ethur ecasos whieh must be dsolated.
The seelusion ward has double lueked doors, no
bare on the windows, «d io net censidered really
seeure,  (Sinee the inspoetion leur cens additional
seenrity measures have beon talion,)  Reoms are
located around small open couriyards and are leekid
only when mazximun seeurity is nccessasy. Hina
Maunka has open dnterior spaece, o day voow, and a
lanai, but no feneced areas for ouldoor activity,

Hina Mauka will be renovated to acesmodate
MG s seeurity eascs, moost of whieh will be
hamdilod there withoul "louk up". There will Le
four debud wards, one 2ebod ward, three seolusion
rooms, and fencod outdoor receroalion Opace.  oenoe
vation will ceat rewdhly £250,0060 ond will ineluds
security arronespento ano sentocnanee Lo 2ifee
safely standards.  the convuliant contract in now
being negobiated; Lotal pwoject is onpocted Lo be
comploted in 1-1/2 to 2 years, (Sinece the inspoction
tour, a Goverhor's taoh fereoe hays roeownonded Lh
speeding up of the tine table for renovabdon ond
possible expansion of the freility.

Muadiecal Staffing .

Exeopt for the adolescent unit, the adminige
trators stated that staffing in generally inade=
guate throushout the hospital. fThere are 2 male
aides, 2 fenale aldos, and 1 nurse for roumlebhos=
cloek care of 60 patients ineluding thousuv in the
seclusion wards., Peyehiotric staffing for the
purposes of posycho=thersapy, rohabilitation, and
counsaling is insufficicnt.

Pourteen additional positions for nurses and
paramedics are scheduled to be filled.

g
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Mental Health Treatnont .
Medieation is thoe main nmethod of troeatment.

One paychiatrist stated Lhat he hay byief
weokly group mocetines with the patieats in the
mazinum cecurity ward,  Other peycehiatrioste are
avallable tor cmergoner treotmont.  Adiindstrative
procodures rathicr thun direet Uroatmont seon Lo
aceount for large proportions of the doetors' {ioe.
The eommitteo was wnolbde to guthior any definitive
infortiation en the noubor of povehiateists avtonding
patients op breationt plang,

Youlh Corrcetivaal Pueilitiocs weansfors

Offieiul transferces frot the Hawaii Youlk
Correclionnd Facility average feur or five ab any
one Line,  f'wo Rindt of eases aro transterred to
Bavail Hlaie Henndlol o those whiieh nood 2dehour
eare and Lhono vhiiieh are vapoetod o bomm it frow
the hoopital atpoophiore bosiune of the eharaetes
ol thedir dicebilite; in thooe lablor instuanens,
hospitalication lo said te be cleetive raihor thon
neeoBnary,

Youlhs are plaeed on d8=hour restriction whon
Lhey arrive ot the Staie Hoepital, during which
Line they are ovaluated, Thoy ave placed "on
conbtraet" vhieh decivnastes eovtain bebavieral
requirement r and ave veburned itmoediately to the
Corrcetional Paeility if the "eonirael" is brolon.
Yhey may then boe roturacd te the hogpital again,,
An average of two out ol five adoleseento sueaps
Lhe fixot time thevy ove gont fron the Yeuth Paeility,
Yhe staflfs of beoth institutions hueeene Jaailiar with
the cases of thoue vhe are apt te ey o leave and
the egeape rate at subccauent eoimityonts i Leswor,
According Lo the staff there are extensive
individual proveais, rosular Lherapy, and, Lo
the entent possible in caech eauwe, involvement in
cducational prograns at Olomana.

Most of the pationts Lrem the Youth Paeility
are in open vards, whieh, in general, Lhe staff
prefers.  They say "loek up' invites problems
beeause the patients tzy to test the securily of
the unit, ‘%he adninjstrater sweid rore eloscd ward
seeurity ward cpace is needed and thore vas some

10
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small indication from him that there may generally
be a nmove in the dircction of more closced units.
Howaever, the staff feels that, if patients are
coming inteo a thorapeutie program, they should
not be Lreated as criminals.,

After being judgad non=-violent, or "eurod",
the youths are sent baelk to the Youlh Facility.
The hospitul has no authority to pernanently
release patients transferred frem correctional
institutions bub release is diseussced by botlh the
youth correctional faeility staff and thoe hospital
staff and "reasennble action always seemns possible®.

The Hawali Youth Correetional Faeility would
like to develop a program of psycho-thorapy within
ites own faeilily with the help of the State Hospital
staff.

Adult Correctional Pacilitics Transfeen

at. the tiwe of tho ianspeetion, amony tho

hospital's population ten adult patients had boen
compd.tted by the courts under thoe poenol eode and
seven or elght additional pationts wore frem Ialawa
Corxcabional Yuadlity,
sceurity unit was cleven., Throe oy four were not
from the eourts bub were considercd dangorovs.
Under present conditions, patients frow cach of
these categorics ean bo placed in the seeurily
units together,

Transferces from Halawa Corrcelional Facility
can boe assigned to open wards at the diserction

of the hospital stati., Neone of the four roeently
publicized escapees had been in the sccurity unils.
Three of then had privileges or were on pass when
they eseaped; one eseaped during his first day of
transier te the hospital. %he staff haed judgod
him to be "ecooperative" and thercforce placed hin
in an open ward from whieh he eseaped,

For both adults and adoleseents, after 90
days the law allows the hogpital to authorize
absence on pass of up to 30 days without court
consent.,

It was stuted that some patients are put on
medieation because of their types of illnesses, and

11
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may have life-time needs for medication. Puycho=
therapy depends on the case, but, in genaral,
psycho~therapy, rehabilitation, couseling, ox
alternate methods of treatment are either inades
quate or non-existent throughout the hospi tal
because of staff limitations.

12
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MEDICAL STAFFING

It appeurs to be an acknowledged faet by state admini-
strators thal the staffing of Uawall State Hospital is far
below par. Steps have been taken to alleviate sone of tho
shortages but lack of comprehensive planaing may be hampors-
ing the offorts to make deeisions relating to host use,
nunbers, and types of personncl needed,

MENTAL HEALTH TREATMLET

Minimal effort at weaningful treatment is apparent.
Medical maintainance seoms to be the only mode of handling
the cases in the seeurity units, No individualized plans
of treatment leading to a rencwal of good mental health has
been cevident. Little effort is being given to individuale
ized peycho=therapy or group therapy. Other alternate
methods of ceventual rehabilitation arxe teotally lacking.
Under the curvent procedures, the inmate may be roturned te
Halawa Corrcctional Fuedlity "maintained" by large deses ot
tranguilizers.

Troatnent plan records are deficicent or nol meaningful,
A variety of medical experts scem to visit the hospital but
no echesivoness or coordination s evident in terpe of
treatment.  To tho comaitiee's knowledge, no overview of
treatment is being considered which might eventually lead
to an inmate's cure.

YOUTH CORRECTIONAL FACILITIES TRANSFERS

The facl that two out of five youths transforred from
the Hawaii Youth Corrcebional Pacility go AWOL raiuses
serious gquestions aboul security, as well as the judgement
of the staf{ in placing the youths in open wards, While
it is undernstandable that the staff chooses to give priority
to the youihs' problems and rehabilitation, the fact that
thaese adoleseents have been placed at a Correctional Facility
for an offense must also be given congideration, While neo
statistiecs were available on how many of these AWOLs commit
additional offenses before being caught, in the Committec's
opinion, those youths must be maintained within a more sccure
unit rather than being placed with other adolescent patients
who have not exhibited criminal behavior. The only plans
expressed for such fubure containment is the possibility of
placing these youths in the »enovated Hina Mauka security
unit with the adults. It was pointed out that there will
be separate programs for the two groups, but this leaves a
considerable amount of time for them to be togelher. 'This
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ls an undesirable situation beeause of the erosc-offoety
between the adult inmates and the yeuths and shiould not be
implementod,  Instead, a separate wing of the scceurity
Facility chould be econsidered for their needs.

ADULT CORRECTTONAL FACTILITY TRANSFERS

The eurrent approach to transfers from the Correetional
Faciliticn ag well as the eourts, of mentally i1l people who
have cither displayed eriminal tendencicos or aetually coms
mitted a erime, is te give eonsideration only to the violent
aspoet of thelr eurvent gondition., Therefore, many of thooe
inmates arc placed in open wards without gecurity. The
decision it made by the hospital staff, Considering a uwnie
form approach for the penal system's mentully 111 people
woe must give priority to the protection of socicty. If
a4 line must be drawn as to which inmatos goet placed in the
security unit, the fuet that they have eommittod o erime and
its seriousness mast be qaven consideration. It must hold
that those who have been sentenced are not to be placed in
open wards but. instoeud be givon treatment within the vonfines
of a seeurity unit,

Im addition, pauses o Jeave the hospital of up to
30=day duration can be estend < te mentully i1l prisoncrs
at the diseretion of the hospital gtaff without priey
approval ot the jail or eourt nust be reexamined. 1t
would scem that the pricon, jail, youth taeility, or court
chould have primary jurisdiction over the frecdom of meves
nent of those inmates,
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II.

CORRECTIONAL SYSTEM PROCEDURES FOR MENTALLY DLISTURBED

Al

MENTAL COMPETENCE

When a defendant files notice that compotence is
to be wsed as a defense and the eourt feols that there
is reason Lo doubt the fitness of the defendant to
proceed, all proecodings are suspended.,  (Hawaii Penal
Code Sce. 404=1) The court must thon appoint a throes
member pancl Lo determine the eompetence of the defonds
ant, The puncl L6 to eonsist of one Department of
Health physieian or elinieal posychologist and two
gualified, unbiased physicians. The court may opder
the defondant to be committed to a hospital at this
time for the purpose of examinalion. (See 404-2

1f the defendant is found unfit te stund trial,
the proceeding may be suopended.  The detendant may
be placed inte the eustody of the dircectoy of health
Lo bo committed to an institution where proper care
and treatment shall be given. TF the eourt focls thuat
the defendant can be released without dangor to himwe
sell or others, he is released under the suporvision
of the vourt. (sew. 406=1)

When the court, direetor of health, proseeuntor,
or defendant deternines that the defendant hag reaained
fitness to procced, the proceeding shall boe resuned,

Jf the court feels that co muech time has lapsoed that
it would be unjust to resume the proccedings, the
court can dismiss the eharge and the defendant, condi-
tionally release the defendant, or order the defendant
committod to the eustody of the dircetor of health to
be given preopoer eare and treatment. (See. 406-2)

During eommitment the dofondant, counsel, or
dircetor of health may apply Foer a special post-
committment hearine. If counsel sabisiics the court
that there is a defense other than ineompoetenee that
exeludes rosponsibility, o hearing shall be granted.
Pollowing the hearing, all defeets that may exist in
the case must be amended oxr the eourt must diseontinue
commitment oy condilional release that was previously
orxdered and discharge the defendant, or commit the
defondant to the cusntody of the direetor of health to
be placed in an institubtion to receive propoer carc and
treatment. (Sce. 407)

16
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ACQUIMTAL

If the court detormines that the defendant was
incompotuent when he eommitted the erims, he is acquitted,
(Sce, 408) Pollewing the deeilsion of aecquittal, the
court nay have a hearing te determine the risk of danger
the defendant peses to himself and to others, (Soe,
411-2)  he court shall appeint a pancl consisting of
one Department of Health physicain or eliniecal psyehos
logivt and two unbiaged, gualified physieians te detore
mine the present physical and mental eondition of the
defendant,  The eourt shall then eommit thoe person to
the enstlody of the dircetor of hoalth, order a econdi=
tiomal releaso, er discharae tho defendant basing thedr
decision upon the panel's evaluation of the defendamt o
meptal eenddition,  (8ee, 41ll=1)

COMMTWHURT AND CORDIPLONAL RELBAGH

An application fer conditional release oy diose
charge may be node te the eourt by the dircetor of
health or the persen committed %0 doys after commits
ment.  (Sve. 413)  If the eourl'. deeision 18 adveroe,

a duration of one year ic roguired before reappliecotion,
(B¢, 41d=2; Heoo 413-3)

Upon application for discharge, comlitional
release, or wodiidcation of esnditiounal release, the
eourt shall uppoint a punol to determine for the eourt
whoether or not the person is of no dangor te himseld
or othors. (oo, 414)

1f the eourt is patisfied with the person's
condition it shall erdey dincharge, conditional releaso,
or modification of eonditional release. If the eourt
is not satisficd it shall order a hearing te determine
what action is to be taken, The bearing shall be o
eivil aetion in which the burden shall be uwpon the
state to prove why the conditions asked for in the
application should not bo granted.  Acvording to the
outecome of the heardang, the eourt shall eenmmit the
nerson Lo the custody of the departnent of health ox
plaee the person on conditional relcase or discharyo.
(Sce. 415)

Under conditional release the eourt may deeido
within £ive years after the original order that thoe
conditions of release have not been fulfilled or a
chanagoe in needed for the safety of the porsen himaelf

37
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and others, Acting upon this decision the court shall
commit the person to the custody of the director of
?aaltb or make a modification of the conditional release.
Sec. 413~2)
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AREBAS OF CONCERN AND RECOMMENDATIONS
CORRECT'IONAL SYSTEM PROCEDURES

sore of Hawaii's methods of dealing with the
area of incompetence in eriminal cases should be
re-asamined:

1. When a defoendant's compotence is to bo
decided by a court~appointed pancel, it should be man=
datory, rather than discretionary as it now is, that
the defendant be placed in a hospital during the
course of tho examination., (Sce, 404-2)

; 2, After a defendunt is deelared incompetont

it sheuld be mandatory, rathoer than diseretionary as
it is now, that a sceond panel shall decide upon the
defendants potential threat to soeicty. (Sece, 411-2)

3. The panel to decide the poetential threat te
ociocty of the dofendant should include only one of
the original panel members and two unbiased momboers of
the publie. (See. 411-3)

4, I the defendant is declured inecompoetoent and
the erime wag of a violent nature, or if the defundant
has a past history of violenee, automatice commitment
to tho stute hospital should be reguired with no option
of conditional relesse,  (8ce. 406-2)

5. If the defendant io deeclared incompetent, he
should not automatically be acquitted.  (See, 408)
Instead, the trial should be suspended until the defen=
dant io deelared competent., (8Sce California Penal
Code, 8Sog. 1370)

6. If the offense was of a minor nature, i.o.
a potty misdemeanor, and the defendant is deelared
ineompotent and in thoe judgement of the panel and the
eourt poses no threat to soeicty, the defendant may be
placed on conditional release.

7. If a defendant is on conditional release,
adogquate meechanisng for follow=up procedures and moni=~
toring of records by the court should be established.

8. Scparate files should be created by the courts

on all cases whieh have gone through competency hear-
ings to expedite follow-ups.
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9. The court and nol the hospital staff shall
have jurisdiction over short or long term leaves from
the state hospital for the incompetent defendants it
places there.

10. California's Penal Code was amended in 1974

relating to the criminally insanc. Their philosophy
and approach should be examined.

20

e




IIT. RIGHT TO TREATMERT
A, GENERAL

The Subecommittee onh Health in des foet=finding ;
inspection trips and ip discussions with State '
authoritices hag developuod grave gencerng over the
apparently dnadequate treatrent ol mental health
probloms of inmctes at the Hawaill Stats Hospital,
Additional discussions with private attorneys
have confirmed gsome of these concerns by way of
focusing attention on poseible future titivation
againgt the State in the area ef Right to Treatwent.
The fellowing rescarch woes direetoed toward thio ‘
area:

Analvsis of laws und court decigions that affcet
a patientts wight te treatment Jdeeg net portroy
Hawaii « an obfective state in dealing with the
proablos of wental hoeotth treetment, Perhops the
rocent cose af Bichaed Plaueron dn the Hoawali Youth
Covroctionn] Pacility is an indiecation of thinag
to ecome,  When there are Jawe and reeont Foderal
court dueeisions that cpeeitically dndicote a patient's
; right o treatment, an ovceuryence such s the e Yo
‘. cube deaaands spevial attention. I our o ingtas
i tutions do not mect the required standards, we noay
have cven nore reason for alarm.

B. SUATh ARD PEDURAL LAW

At the bace of our conecrn chould be two laws, one
federal and one statoe,  In 42 U.8, Code 1963 (1970),
the law indicates that anyone wheo deprives anothey
person of rights yranted by the Constitution ot the
United States is "lioble to the party injured in an
action at law, ouit in cguity, or other proper pro=
ceeding for rodress, (42 U8, Code R1983)."  in
the Mawaii Bevised Statutes, Title 19, Chapter 334-35,
the right to treatwent of a mentally ill individual
is moye specifically stated. . "The dirvector ot
health shall 1) cee that every patient reecives eare
and treatment commensurate with his needs and the
means availuble for such treatment, 2) make periodie
reexamination of cach patient and review his records,.."
Tt should bhe noted however, that regarding the means
available for such tyeatment," it has been puled
in Federal Court (503 P 24 1305, 493 # 24 507) that
inadequate funding by the state for staff or fueilities
. cannot be interproted as a reasonable excuse for in-
. adequate treatment.  Any individual then, who is u
commitLed to a weptel instituiion whe does hot reeeive
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propar treatment, may sue the state, the federal
government, and/or individuals responsible for the
inadegquate treatment they recieved,

FEDERAL CASES

The right to adequate treatment is supportoed,
also, in the Federal Couxrts. In 1966 in the UL,
Court of Appeals, D.C. Cireuit, Charles Halporn
argued the precedent-making ecase of Rousn v, Cameron
in whieh mental patients were for the first time
acknowledged to have a right to adeguate treatment,
(373 I 2d 451) In the most roeent case, Wyatt v,
Aderholt (503 P 24 1305), the U.8, Court of Appoals,
Fifth Cireuit upheld a docision made in an Alabuama
distriet court that paticents inveluntarily committed
to a montal institution bave the esonstitutional right
Lo treatment, More speeifically, treatment ig econatis-
tutionally reguired in the hospital if eonfinement
is for treatment. ‘This applics te pationts who vole
untarily cowmit themselves as well ag thooe involuns
tarily comaitted, %o not give treatment is Lo range
form the institualion inte a penitentary “whore ouc
could be held indefinitely for ne convictod offonne,”
(Ragsdale v Overholser 281 D 24 943, 4950)

INTERPEEEATON OF ADUQUATE TREATHERNT

Thq wyatt v Btickney (324 1 sapp, 781, 334 » b,
451, 3314 1 Supp. 373, 387) deeisions, which woere ‘
upheld in Wyatt v, Aderholt, deseribe what is adespuate
treatmont for a mental patiernt. PFor cxample, "moedi=
cation shall not bo uwsed as punishwent, for the con=
venienee of staff, as substitute for proqgram, oy in
gquantitics that interfere with the pationts treat=
ment program."  In the patient's treatment plan should
be "eriteria for release to less rostrictive troat-
nent eonditions, and eriteria for diccharae." Troat-
rent should prepare a patient to live outside of the
hospital.  "As part of hig treatment plan, caeh patient
shall have an individualized post-~hospitalization
plan." There should be treatment or ebservation of
the patient after he has been released. (344 F Supp.
387, Minimum Congstitutional Standards for Adequate
Treatment of the Mentally Ill, upheld in 503 F 2d
1305}, fThe Hawaii Penal Code, in fact, specifically
states that after release from the State Hospital a
cheek=-up is to be made periodically (Sce. 413).

Another arca that should be of legal concern is
mootness. It would seem that releasing a patient
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after sull has been filed will make the ease moot.
This is true; but Donaldson v. O0'Connox (493 I 24 507)
which sets another precedent in the right to treate
ment does away with the mootness solutien. Danaldson
provides for »adresu In the instanee of inadoguatc
treatment as ig indieated in 42 U8, Codo 1983,
Rovourse of a paticnt who hag not had adequate troatw
ment is to sue aftor he is released.
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ARBAS OF CORCERN AND RECOMMBHDATIONS
RIGHT TO TREATMERT

Federal Law, State law, and judieial law has elearly
stated that a person eommitted to a mental ingtitution haw
g right to treatmoent., PTheoroudh programs invelving adeguate
treatment plang are mandated by the eosurts.  Peeple who de
not reecive treatment have the right to sue for damages while
they are in or out of the ingtitution.

The treatment reccived by mental patients al Hawaii
State Hospital is inadequate by the standards et in the
Federal courts, The Stake of Hawali way very well £ind
itoelf inveolved ia law suits relating to the right to treate
ment in the near future, %o aveid such court actions stops
musl be taken to el agide funds Lo oot adegpede standards
in stuff, focilitios, programg, imlividuolised treatuent,
amd postehospitolivation programy,

24




P A

ek et
S R O

]
K
H
,
w
: i
o E]
A
. %
s
£
5 | 3 3
i3

O
" ¥
¥ i

v A
. Yo 3
4 .

odt









