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PREFACE

This document is the final report of a study financed
by the National Institute of Law Enforcement and Criminal
Justice, Law Enforcement Assistance Administration, United
States Department of Justice, grant number 75-NI-99-0114.
Chapter 1 is a summary of all major research findings on the
flow of federal criminal matters in the Northern District of
Illinois. Chapter 2 is a detailed analysis of the most
critical stage of caseflow: the decision to initiate formal
prosecution in United States District Court. Both chapters
are based on quantitative analysis of a sample of criminal
matters received by the U.S. Attorney for the Northern District
during fiscal year 1974. We hope this research is a substantial
contribution to basic knowledge of federal criminal Jjustice

administration.



CHAPTER 1

"Processing of Federal Criminal Matters
in the Northern District of Illinois"



PROCESSING OF FEDERAL CRIMINAL MATTERS
IN THE NORTHERN DISTRICT OF ILLINOIS

Richard 8. Frase *
Giannina P, Rikoski =

# Research Associates, Center for Studies in Criminal Justice,
University of Chicago Law School. This study was supported
by the National Institute of Law Enforcement and Criminal
Justice, Law Enforcement Assistance Administration, United
States Department of Justice, Grant No. 75-NI-99-0114. The
opinions and conclusions expressed in this paper are those
of the authors, however, and do not necessarily reflect
the views of the funding agency.
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I.

Introduction

Judging by the scholarly and popular literature on the
subject, the American system of criminal justice is in serious
trouble, The myriad low-visibility, seemingly arbitrary dis-
cretions at every level of the system have spawned a host of
criticisms and reform proposals which have, as their common
theme, the reduction of such discretion.i/ Yet, paradoxically,
we have relatively little "hard data" on the specific operations

He
ol these decision-makers, despite a long series of '"crime

n_2_/

surveys. This document reports on a study of the federal
criminal justice system in the Northern District of Illinois--~

a group of agencies which, to our knowledge, have never belore
been studied comprehensively, as a "system.' This is basic
research, a first attempt to retrieve detailed case and defendant
data from original documents and records. We are hopeful that
our study will be replicated in other federal districts, that
our methods will be improved upon, and our hypotheses more
rigorously tested., At the same time, we are confideni of the
validity of our original premise: that there is much to be
learned from systematic examination of the flow of cases through
all stages of the criminal justice process.

Basic knowledge of the operations of a criminal justice

system is a pre-condition to intelligent reform. Recent reform

1. See F. Zimring, "Making the Punishment Fit the Crime: A Con-
sumers' Guide to Sentencing Reform'" (Occasional Papers, from
the University of Chicago Law School, No., 12), 1976,

2, See, e.g., R. Pound, "Criminal Justice in the American City--
A Summary,'" pt. VIIIof the Cleveland Foundation's Survey of
Criminal Justice in Cleveland (1922); President's Commission

on Law Enforcement and Administration of Justice, The Challenge
of Crime in a Free Society (U.S.G.P.0. 1967).




efforts have included suggestions that criminal justice dis-
3/

cretion be subject to greater administrative controls;=

increased attempts to impose legal or constitutional constraints

o . . 4 . .

on administrative actlon;—/ and legislative proposals to sharply
, . oo U 74 :

reduce, or abolish, certain areas of discretion.— A fundamental

difficulty with many of these proepvosals is lthe Llailure to appre-

ciate the pervasiveness of discretion within the c¢riminal justice
system and the strong likelihood that partial attacks on thege

problems will simply cause a shift in the locus of discretion.é/

The preoccupation with abuses of discretion also tends to obscure
what is right with the current system, although the secrecy of

- traditional decision processes makes this diflicult Lo appreciate.

Finally, it seems that most crime surveys have studied the

3. See K.C. Davis, Discretionary Justice: A Preliminary Inquiry

(1969); K.C. Davis, Police Discretion (197Y5); K.C. Davis et al.,

Discretionary Justice in Europe and America (1976).

4, See, e.g., Wolff v, McDonnell, 418 U.S. 539 (1974) [due process
in prison disciplinary proceedings;Pugh v. Locke, 406 T. Supp.
318 (M.D. Ala. 1976) [broad attack on penitentiary condi-
tions and programs]; United States v. Falk, 479 F.2d 616 (7th
Cir. 1973) [defense of discriminatory prosecution].

5. See, e.,g., Fair and Certain Punishment: Repert of the Twenti-

eth Century Jund Task Force on Criminal Sentencing (McGraw-Hill,

1976) ["mandatory'™ sentencing, with predetermined adjustments
for certain "aggravating" and "mitigating" factors]; D. Fogel,
We Are the Living Proof: The Justice Model of Corrections
(W.H. Anderson, 1975) [abolish parole]; National Advisory
Commission on Criminal Justice Standards and Goals, Task Force

Report: The Courts, ch, 3 (U.S.G.P.0. 1973) [abolish plea
bargaining]. '

6. Sece generally, Zimring, supra, note 1,



administration of justice in its most inadequate form: the over-
worked, under-financed, and politically compromised police and
court systems of the largest urban centers, Systems that scem

to be "working" are rarely examined, even though they may provide
valuable ideas or perspectives for improving the courts in crisis.

This is a study of one such system, which appears to function
at a high level of consistency despite vagt areas of seemingly
"uncontrolled" discretion., It is a federal, not a state oux
city criminal justice system, but one should not-assume that
these systems are necessarily non-comparable. It is true that
the "typical" federal, state and city offenses are quite different
and will remain so for the immediate future; however, Llhere is
alreﬁdy a sizable overlap in criminal jurisdiction, and the
functional similarities in these systems are many, In any case,
one value of a study such as this is to document more precisely
what federal criminal justice administrators do; given the tradi-
tional secrecy of their operations and the paucity of empirical
studies of federal law enforcement, the degree of comparability
to staté systems is an open question.

Our approach is guantitative and "longitudinal," We have
relied primarily on written (mostly non-public) records, rather
than on interviews or official policy stateménts, in an attempt
to discover what federal officials do, not just what they say
or believe they do. Quantitative measures also permit more
precise description of specific policies and analysis of the
complex timing and'iﬁteraction of many variables., The research

design described below is essentially a "flow' analysis--an
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attempt to trace a representative sample of federal offenses

[rom the earliest stages of investigation to final disposition
(with or without formal progsecution), We were not able to

study the entire law enforcement process—--much initial police
aclivity, and the treatment of scentenced offenders by correctional
authorities, had to be excluded--but we believe we have examinoed

a larger f{raction of total system functioning than any prf =
study.Z/ This permits us to sce the similarities in the way
certain cases are handled at dilferent stages of procesging;

dilferent dimensions of the process (i.e., disposition of charges,

)

. . . .8 .
bail-setting, and time-spans) can also be compared, The existence
cand complexity ol the interactions between these different stoges
and dimensions serve to demonstrate the danger of attempting to

analyze or reform any single point or stage of procedure,

The Federal Criminal Justice System, Before presenting

the specific research methodology and’findings, it may be helpful
to outline the general nature of federal criminal justice, As
indicated above, there are many federal offenses which find no
counterparts in state criminal codes (e.g., immigration laws),
and scme federal charges have state counterparts which are rarely

prosecuted (e.g., tax fraud). Table 1 summarizes the most common

7. Compare, for example, Greenwood et al,, Proseculion of Adult
Felony Defendants in Los Angeles County: A Policy Perspective
(U.S.G.P.0O. 1973), which traced defendants from the point of
arrest to final disposition. Our study included misdemeanors
and also covered a large number of defendants who were investi-
gated but never arrested., See Figure 3A, infra.

8. Tor a discussion of the advantages of "longitudinal' data, see
C.E. Pope, Offender-based Transaction Statistics: New Directions
in Data Collection and Reporting (U.S.G.P.O, 1975).




Table 1

Criminal Cases Commenced in 94 Federal District Courts,
by Offense, Fiscal Years 1971 through 19751/

No, of Cases Filed (excluding transfervs) 5 yr. _total
Of fense Category 1971 1972 1973 1974 1975 No. %
violent?/ 3069 3698 2595 2656 3383 15401 7.4
mail theft/cmbezzlemenbz/ 1038 553 451 394 367 2803 1.4
other mail theft 1295 1374 1373 1398 1798 7238 3.5
theft from interst. shipm't 1040 981 736 771 948 4476 2.2
theft of U.S. property 532 507 533 523 662 2757 1.3
interstate auto theft 2408 2350 1960 1790 1591 10099 4.9
other burglary/larceny 1300 1237 1143 1144 1629 6453 3.1
marihuana 2530 3002 3519 2868 2680 14599 7.0
narcotics & other drugs 2149 3756 5298 4506 4651 20360 9.8
mail fraud 450 603 626 605 743 3027 1.5
tax Lraud 780 945 1285 1292 1275 5577 2.7
other fraud 832 1200 1165 1176 1648 6021 2.9
embezzlement™ 1212 1257 1120 1218 1503 6310 3.0
interstate forgeryt 1092 949 898 923 1014 - 4876 2.4
other forgery 2426 2677 2568 2932 2977 13580 6.5
counterfeiting 724 1059 638 505 616 3542 1.7
weapons & firearms 2036 2377 2224 2911 3165 12713 6.1
escape/bail jumping 1245 1415 1377 1505 1497 7039 3.4
Selective Service 4539 5142 3043 1008 274 14006 6.8
immigration laws 5027 5904 2208 1921 1947 17007 8.2
liquor tax 1171 1254 901 641 349 4316 2.1
/

all Ot‘ne‘r:gl 4395 4803 4706 4980 A391 25275 12.2

Total 41,290 47,043 40,367 37,667 41,108 207,475 100%

l/ Source: Annual Report of the Director, Administrative Office of U.S. Courts,
FY 1975, table D-2.

2/ Includes homicide, robbery, assault, rape, and kidnapping.

3/ Thefts and embezzlements by postal service employees are classified as ''theft"
in this study; in the Administrative Office report cited above they are labelled
"postal embezzlement,"

4/ Interstate transportation of forged securities, 18 U.S.C. § 2314.

5/ No other offense accounted for more than 1% of total cases filed. Includes;

inter alia, bribery, drunk driving, extortion, gambling, perjury, denial of
civil rights, and miscellaneous federal regulatory statutes (e.g., food and
drug laws).
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federal oflenses prosecuted during fiscal years 1971 through
1976.9 The majority of "violent" offenses wevre robberies of
federally-insured banks, whereas other violent offenses generally
occurred on federal property (e.g., a military base). A large
proportion ol the prosecuted federal oflenses involve &ntorstatc
movement, and offenses that jeopardize special Federal intorests
or agencies are also common (e.g., mail thelts, frauds against
the government, embezzlement from a federally-insured bank,
forgery of a U.S. Treasury check or postal noney order).
On the other hand, the lederal drug laws are not limited
to offenses involving government employees, properiy, or inter-
~slate movement; the possession or distribution ol marijuana,
narcotics, or other "controlled substances'" is a federal of[lense
wherever and however it occurs, Federal firearms statutes also
overlap substantially with state and local laws,

Table 1 is based on court filings because there are no
reliable statistics prior to that stage; no agency records the
number of federal arrests or "crimes reported." In part this
may be due to the fact that there are several dozen federal

10/

agencies which regularly investigate criminal matters. Although

9. Comparable nationwide data from state and local courts is not
available, but see FBI, Crime in the United States--1975 --
Uniform Crime Reports (U.S.G.P.O, 1976), table 22, showing the
disposition of 1,556,071 defendants "formally charged" by
local police during 1975,

10, E.g., the Federal Bureau of Investigation; the Drug Enforcement
Administration; the Immigration and Naturalizatiorn Service; the
U.S. Postal Service; the Customs Bureau; the Income Tax and the
Alcohol, Tobacco and Firearms Divisions of the Internal Revenue
Service; and the Secret Service Bureau.




the FBI has long served as a national clearinghouse for statistics
on state and local crime and police activity, il does not perform
the same function for federal law cnforcement, and lederal
offenses are not separately listed in the FBI's "Uniform Crime
Reports." Thus, the first point at which lederal oflenses are
uniformly recorded is when they are roferreod to the local tnitoed
States Attorney.ii/

Most federal prosccutions are initiated and controlled at
the local level, Each of the 94 federal judicial districts has
a United States Attorney, who is appointed by the President for
a four-year term, Although he is subject to limited supervision
. by the Department of Justicve in Washington, the local U.S. Attorney
generally has complete control over the Ltype of charges, il any,
to be filed in his district, Such charges may be filed icitially
with a U.S. Magistrate or in U.S. District Court. Magistrates
are appointed for a term of eight years, and have limited duties
and jurisdiction in both civil and crimiunal matters., As lo the
latter, they issue arrest and search warrants, hold bail hearings,
and review arrests (if made prior to filing in di&frivt court)
for "probable cause." |

Formal prosecution requires the filing  of an indictment or

|

prosecutnr's "information" in district court, and felonies must
be prosecuted by‘grand jury indictment (unless waived by the

defendant). TFederal district judges are appointed for life by

11, The specific offenses involved in these referrals are reported
annually; see United States Attorneys' Offices Statistical
Report, FY 1975, table 3, However, the offense categories used,
and the lack of written instructions for local clerks, cast
doubt on the reliability of this information,




the President, with Senate approval, and they hear both civil

and eriminal cases,  OLher important federal criminal justice

agencies include Lhe U.S, Marshal's Service, whiel makes some

arrests, protects witnesses, and transports federal prisoners

to and from jail or prison; the Federal Delender Program

(appointed counsel);the U,S, Probation Scrvvice; the U,S, Bureau

ol Prisons; and the U.S. Parole Commission., As nolted clscewhere

C s e 12/ _ ‘ - . .

in this report,-=" there are no federal jails [or pretrial

detention in most districts; detainees are "boarded” in loeal

county or city jails, under the supervision ol Lhe U.S., Marshal,
Figure 1 summarizes the estimated "flow'" of criminal matters

in all 94 federal districts, starting at the point ol referral

to local U.S. Attorneyg.lg The extent to which lederal law

enforeement agencies scereen and eliminate cases or delendants

prior to referral is unknown, but it is c&ear that Lthe U.S.

Attorneys exercise considerable selectivity in choosing cases

Loy formal prosecution, It should alsc be noted that the majority

of defendants in non-prosecuted matters are never arrested; U.S,.

12, See part III-D, infra,

13. The left-hand portion of figure 1 is based on "matters" (i.e.,
groups of defendants charged with the same crime or series of
erimes), since data is not reported for individusl defendants
at this stage. The average number ol "cases f[iled" is lower
than the figures shown in Table 1; this discrepancy appears
to be due to the inclusion, in published court statistics, of
a certain number of cases which merely superseded pending cases.
Similarly, some of the defendants reported as "dismissed" in
court statistics were actually named in superseding indictments
or informations, so the proportion of dismissals shown in
figure 1 is probably overstated.
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ESTIIRTED
NUMBER OF |
NEW MRTTERS
RECEIVED 8Y
U.S. ATTORNEYS
PER YEZAR:

/645 aao—U

24,
7

Figure 1 =

Estimated Flow of Criminal Maiters and Defendants

in 94 Federal Districts
(fiscal years 1971-1975)

3%
AVERAGE ek 7
ESTIMATED | NUMBER CF
NUMBER OF “DEFENDSNTS “
NEW CASES TERMINATED
FILEp PER. | PER. YERR:
> &
Yfﬁﬁ-ﬁ 49,215 =
37{/-/-00 (/OD%) | )Saé Tﬂ/"}w. 15;%>
7604
(’5%)
21%
U \LZS%
‘DI‘SM}SSED-‘_%} ACQUITTED:
10, 464 1928
(21%) (4%)

PLEAR OF

GUILTY OR Nelo:

31,145
(63%>

FOUND GUILTY :
5378
(12%)

1) source: United States Attorney's Office Statistical Report, FY 1971, Table 7; Id
The necessary adjustments to the published statistics

2)

Id., FY 1973; 1id., FY 1974; 1Id.,
are described in a separate report.
Charges——A Quantitative Study of Prosecutorial Discretion,™

FY 1975.

See Frase,

1976),

PRISON :
49_7_19
4 9t9
(30%)
TJAIL PLUS
T |  PROBATION:
[ 7l zs15
(%)
PRoBHTION
AND“OTHER"
474
] 17, #ol
- (357)
5% |FINE ONLY:
L9717
D))
FY 1972;

"The Decision to Prosecute Federal Criminal

(in process, Table 1.

Source: Annual Report of the Director, Admin. QOffice of U.S. Courts, FY 1971, table D-7; Id.,

FY 1972;

id.,

FY 1973;

Id., FY 1974;

1d., FY 1975,

The numbers of defendants "terminated"

and

"dismissed” include an unknown number charged in superseding indictments or informations (see

text).

cents along the arrows are based on the number shown in the preceding box(es)
convicted defendants went to prison).

B

2.,

Percents within the boxes are based on thé total of 49,215 defendants terminated; per-
40% of
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Magistrates issue only about 30,000 arrest warrauts per year.14

Thus, the prosecutorial discretion of the U.S. Attorney appears
to operate at a stage of investigation which, in state criminal
Jjustice systems, is much more likely to be controlled by the
police. Our study thus provides a uwrique opportunity to
systematically c¢xamine the exercise of discretion at the

carliest stages of the criminal justice process.

14, Annual Report of the Director, Administrative Office of
U.S. Courts, FY 1972  table M-3; Id., ¥Y 1973; Id., FY 1974,
Td., FY 1975, Since a separate warrant is issued for each
defendant, the number of matters involved is probably much
less than 30,000, On the other hand, those defendants who
are not arrested until after indictment are sought by means
of district court "bench" warrants or by summons, rather
than magistrate warrants,




11

IT

Methods

Location. This study was conducted in the Northern
District of Illinois, which includes metropolitan Chicago and
most of the northern third of the state. The district has a

1/

large and varied caseload,— which makes it possible to study
processing decisions within a fairly narrow timé span (so as

to minimize the impact of shifting crime rates or changes in
applicable law or personnel), and still have a large enough
sammple for statistical analysis. The extent of data availa-
bility also makes this an attractive district for system-
oriented research; the Criminal Division of the U.S. Attorney's
Office keeps a writﬁen record of all matters received from

law enforcement agencies, and the decision to @ecline prose-

2/ '

cution is particularly well documented.—

Research Design. Our principle data collection device

was a random samplé of "matters" received in the Criminal
Division for the Northern District between October 1, 1973

and March 31, 1974. This cohort of matters was then followed
to disposition, and all available information on all defendants
in each matter was coded from files in the U.S. Attorney's

office, court records, magistrate files and U.S. Marshal's

-i/In the sample year, fiscal 1974, there were 796 original
criminal cases filed in the Northern District, and 53 cases

were received by transfer from other federal districts. Only

nine of the other 93 districts had a higher total number of
criminal cases filed in that year. See Annual Report of the
Director, Administrative Office of U.S. Courts, FY 1974, Table D-1.

~2/See part III-B, infra.




12

office records. We thué obtained defendant-based data on
variables such as offense and offendur characteristics; method
of disposition; reasons for declination; bail and pretrial
custody status; type of defense counsel; and periods of time
consumed at each stage of proceeding. Wherever possible, these
variables were also coded on a case basis (e.g., referring
agency, which is generally identical for all defendants in
a matter) .

Sampling. We drew a stratified sample of matters, taking
a higher proportion of those which were not declined immediately
("U.S. Attorney complaints”).—g/ Since the latter included
all of the prosecuted matters, a larger sample was needed to
‘obtain sufficient numbers of cases within important subcategories
(e.g., defendants convicted at trial). Specifically, wc sampled
300 (27.6%) of the immediate declinations and 500 (46.0%) of
the U.S. Attorney éomplaints. After removing.all matters
previously received by the office,—é/ we arrived at a final
sample size of 288 immediate declinations (containing 385

5/

defendants), and 470 complaints (containing 686 defendants) .—=

3/

~——The initial screening decision is described in greater
detail in part III-B, infra. "Immediate declinations" are
sometimes referred to by local staff as "miscellaneous" matters.

~i/Sometimes the same offender was received a second time for
the same offense (usually after further investigation). If-
we sampled the first referral, then the two were treated as

a single "matter," and were included in the study; if we sampled
the second referral, neither was included.

—E/The case sizes and defendant counts for each of the sample
strata are summarized in Table A-1 and A-2, in the appendix.

The inclusion of two unusually large cases means that certain
findings must be interpreted cautiously. See, e.g., Table 3, infra.
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Estimates of "total matters" were obtained by weighting the
immediate declinations by a factor of 1.67, to compensate for
the lower sampling faction applied to those matters.wé/

Data Sources and Availability. Our sample of matters was

drawn from the daily logbook of the criminal division, which
shows the date received; the initial screening classification
(i.e., "immediate" declinations versus complaints); the names
of the defendants; offenses charged by the investigating
agency; and miscellaneous additional information about the
case or the defendants. ’Affer this point, however, the data
available depends upon the disposition of the mattcr and the
completeness of the office files.—Z/ For immediate declinations,
_the only other data source is the office case file, which
includes preliminary correspondence from the referring agency,
a memorandum of reasons for declination, and occasionally
other notes and materials. From these sources we were able
to determine thé éroper classification of the offense, based
on details such as the use of force, nature of the victim,

dollar amount of loss, nature and amount of drug or other

contraband, etc. The files sometimes also contained information

6/

—"This process ylelds a weighted sample of 951 matters and

1,329 defendants. In the remainder of this paper, whenevex
figures are presented for "total" matters, defendants, or
declinations, the numbers and percents are based on weighted
values. All tables also include the raw (unweighted) number

of cases or defendants, which is referred to as the "sample size."

—Z/Forty files of immediate declinations (13.9%) were missing

and could not be located during the seven-month data collection
period. Among U.S. Attorney complaints which were declined, 23
files, or 8.2%, were missing, but some of the file information
was available from other sources (e.g., magistrate and U.S.
Marshal's files). On the basis of the logbook descriptions, it
appears that three offenses--civil rights, tax fraud, and mail
fraud--accounted for two-thirds of all missing files, even though
these offenses only constituted 8.6% of the declined cases in our
sample. ‘
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a classification of reasons was developed early in the data

collection process. The full classification appears in the

appendix, Table A—4.l£/

l-’QL—-/‘I'he theory and development of these reason categories is
discussed in detail in a separate report of this project. See
Frase, "The Decision to Prosecute Federal Criminal Charges--A
Quantitative Study of Prosecutorial Discretion" (in process,

1976), at pp. 14-19.
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Findings

The data sources described above yielded a rich data base
which, in some respects, we have only begun to analyze. In the
remainder of this paper we will summarize the major [indings of
the study, and suggest issues to which future research should be
directed. The first section describes the nature of matters and
defendants referred for possible prosecution in the Northern
District, and summarizes the "flow" of these matters and defendants
through the pretrial screening and adjudicatory processes. The
second section focuses on the decision to file formal charges,
and the third examines charging, plea bargaining, and disposition of
prosecuted defendants. The final section summarizes the pretrial
.release conditions applied to prosecuted delendants and those

non-prosecuted deferndants who were arrested.

A. Summary of System Input and Dispositions

1. Characteristics of Matters Received

Our sample of 758 matters yielded a total of 1,071
defendants, or about 1.4 defendants per case. These
defendants were charged with over 125 different provisions
of the fedefal criminal statutes. Table 3 summarizes the
major offense groupings we arrived at in an eflffort to
reduce this diversity to manageable proportions, while
retaining‘the distinctions which seem important conceptually,
or in terms of the way certain cases are handled. Tor exam-
ple, mail thefts by postal employees typically involve
unusually small amounts of loss, relative to other mail

thefts or thefts generally, and convictions almost always




* Table 3
18
Matters and Defendants Referrved to the
U.8. Attorney, WNorthern-District of Illinois,
By Offense (1973-74)

Average No.

Offense of Defendants
Category Matters Defendants Per Case
violentt/ 2.3 2.1 1.27
employee mail theft 2.9 2.2 1.04
other mail theft 3.0 2.8 1.28
theft gov't property 2.3 2.3 1. 14
theft from’ interstate shipment 6.2 7.7 1.73
interstate transport stolen N
motor vehicle (Dyer Act) 7.2 9.0 1.72 (1.46)°
transport other stolen property 1.0 1.4 1.90
other theft .8 1.38
importing marijuana 5.2 6.4 1.72
sale other drugs 3.6 5.7 2.23
importing other drugs 1.0 1.5 2.00 "
all other drug offenses 1.8 3.7 2.88 (1.44)°
mail fraud 2.2 2.0 1.29
tax fraud 2.6 2.0 1.08
false statements 2.5 1.9 1.04
other fraud 6.8 6.2 1.26
embezzlement 2.9 2.3 1.07
"
interstate forgeryi/ 3.8 4.1 1.53
other forgery 4.8 3.8 1.09
counterfeiting 2.8 2.7 1.33
weapons and explosives 4.3 3.8 1.11
escape/bond jumping 1.0 .8 1.00
interstate fugitive (UFAP) 6.2 4.5 1.02
extortion/rackets/threats 4.6 3.6 1.09
selective service 1.0 .8 1.00
misc. postal offenses 1.2 .8 1.00
civil rights 4.9 6.1 1.72
simple assault 1.4 1.6 1.62
all other offenseséj 8.4 7.3 1.21
TOTAL 100 100% 1.40 (1.35)"
fample sizeﬁj 758 1,071

*Excluding very large case(s)--one 20 defendant theft case; one 26 defendant drug case.
1. Includes rape, robbery, and aggravated assault.
2. T.e., interstate transport of forged securities.
3. E.g., bribery; perjury; immigration; and intra-family "kidnapping."
All represented less than one percent of total matters.
4, Percents arve based on weighted totals of 951 matters and 1329 defendants.
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result in probation. The third column in Table 3 com-
pares the average number of defendants in these different
kinds of cases. Iven adjusting for the ellfects of d

few extremely large cases, clear differeunces emerge between
the "lone gun" offenses (e.g., employee mail theft) and
those violations which frequently involve multiple defen-
dants (c¢.g., theft from interstate shipment).

More than half (56 percent) of these matters were
referred by the TFederal Bureau of Investigation, while the
Drug LEnforcement Administration (DEA) and the Postal
Service each accounted for 11 percent of referrals. The
Secret Service and the Alcohol, Tobacco and Firearms
(AT&IF) Divisions of the Treasury Department contributed
another eight percent and four percent, respectively, and
the remaining ten percent came from local police, citizen's
complaints, and from several dozen federal law enforcement or
administrative agencies (e.g., Customs; Immigration and
Naturalization; the Department of Agriculture). The
jurisdictions of the various federal agencies are generally
hon—overlapping and, with the following exceptions, selfl-
explanatory. TFBI referrals included bank robbery and other
violent offenses; most thefts (except mail theft); em-
bezzlement; frauds (except tax and mail fraud); escape;
fugitives} extortion and threats; Selective Service; Civil
Rights; and numerous miscellaneous offenses. Mail theft,
mail fraud, and other postal violations were handled by

the Postal Service. The Secret Service handled counter-
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feiting and forgery (except interstate transport of forged
seceurities, which was referred by the TFBI).

The typical "federal case' isg perhaps nol as gerious
as might be supposed. There were relatively few crimes
of actual violence in our sample, and only aboui six
percent of defendants were alleged to have threatened or
used force in the commission of the fTederal offense
(another two percent were interstate fugitives charged
with violent state offenses). The median dollar amount of
loss in theft, fraud, and other applicable casosl/ was
only $500; the mean amount wasg $8,432, which indicuies the
presence of a few extremely large [igures (mostly in tax
and mail fraud cases). In a fairly large proportion of
the thefts, frauds, ete., the records indicated that some
or all ol the loss had already been recovered; the full
amount was recovered in 28 percent of the "loss" cases, and
a legser amount was recovered in another 2 percent.

In drug cases we were generally able to discover both
the type and the aggregate amount of coniraband, but the
degree of purity and dollaf value were nol recorded. Mari-
juana offenses accounted for 56 percent of the drug
referrals, mostly involving attempts to mail small packages
into the country (charged as "importing"). Cocaine and

Heroin accounted for 18 and 20 percent of referrals,

l/Two—fifths of the dollar amounts were either unknown or

uncodable (e.g., one credit card; eleven somi-trailers).
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respecltively, and these charges usually involved sile
(or possession with intent to distribute). The amounts

of contraband, by drug type, are shown in Table 4. The

three major drug types appear cqually likely Lo involvoe

very small amounts, but marijuana and cocaine often in-
volved amounts over one pound, whercag heroin maltoers
generally involved four ounces or less.

In most cases we were also able to determine thoe
nature of the victim, il any, of the offense charged. Six
percenlt ol our sample cases involved interstate flight to
avoid prosccution on state felony charges. These cases
are essentially "victim-less," in terms of the federal
offense itself, (interstate {flight), but even if they are
excluded, almost one-fourth (24 percent) of the matlers
in our sample represented crimes without any complaining
party. About two-thirds of these were drug or [irearms
registration violations; the remainder were various regu-
latory offenses (e.g., immigration laws). The most common
vietim type was an individual person (35 percent); 28
percent of the cases involved a business centity, and in
12 percent the victim was a government agency (mostly
fraud offenses). In about one-fifth of the "business entity"
cases, the offender was an employee ol the victim (e.g.,

bank embezzlement).

Defendant Characteristics

We also attempted to discover the age, sex, and prior

record of our sample defendants, but a large proportion




Table 4 22

Drug Types and Amounts in
Casas Referred to the U.S. Attornoy,
Northern District of Illinois 1973-74

Drug Type

Amount of Amphetamines
__brug Marijuana Cocaine Heroin and Barbituates
i % % G

1 ouncoe
or less 49.8 49,23 44.7 0

1.1 to 2
ounces 0 20.3 13.8 52.06

2.1 to 4

ouneces &. 3 5.1 18.:1 0
4.1 ounce

to 1 pound 6.3 5.1 1.0 0
Over 1

pound 16.3 20.3 1.6 0
Unknown

amounts 14.4 0 13.8 47 .4
TOTAL 10075 100% 100% 100%

Number of
cases
(unweighted) 39 17 21

<
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of missing data was enéouutered -—~ particularly for prior
record.  Sex was the defendant characteristic most likely
to be retgiovzble: only 9.3 percenl of the defendants
wore of uﬁknown gex (these were all unknown subjoets);

3.8 percent of the defendants were corporate or business
entities, and 86.9 percent were individuals ol known sex.
Of these, 89.3 percent were male, and 10,7 pereent wore
female., Age was less often recorded, particularly for
defendants. declined immediately or without heing arrested.
Lxeluding the corporate delendants, age was unknown flor
43 percent of defendants, of whom about one-fourth were
unknown subjects, Of the remainder, the median age was
26.6 years. Among prosecuted defendants the pereontage
with known age was much higher (96 percent), and so was the
median age: 29.7 years., 17 percent of toctal defendants
received, with known agés, wvere under 21; for prosecuted
defendants, the proportion was 11 percent.

Our data on prior record was limited to the informa-
tion recorded in U.S. Attorney [liles on non-prosccuted
cases; we did not have access to files of prosecuted
defendants. 34 percent of the non-prosecuted defendants
with useable data had a prior state or federal conviction
record,usually the former. If the "no indication' cases
(excluding missing files) are assumed most likely to be
"no prior record,!" the proportion with a conviction record
could be as low as 13 percent, and if interstate fugitives
(who are really state defendants) are excluded, the rate

falls to 11 percent. This low figure does not scem unlikely,
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considering that the most recent published [igures for

convicted defendants in the Northern Districl indicate

that only 39 percent had a prior record.g/ Moreover, the
latter ligure was based on the two-thirds of prosccuted
defendants with known record information; if the unreported
records arce again assumed to more often represent "no

convicetions," the prior record rate could be as low as

26 percent.

Disposition of Matters and Defendants

Figure 2 summafizes the processing and disgposition.
of the sample matters and figures 3A and 3B show the dis-
position of individual defendants. The initial screening
decigion by the Chief of the Criminal Division e¢liminates
about half ol the matters, and another 30 percent are de-
clined or tfansferred without any filing of Tormal charges
in U.S. District Court. Another 4 percent were still pending
two or'more years after the date of referral; given the
wormal time span within which charges are filed, and the
U.S. Attorney's reluctance to file stale charges (see
Figure 4A and Table 11 , infra), these pending matters seem un-
likely to be prosecuted.

About 16 percent of total matters result in formal
prosecutions, and this high screening rate appcars to yield
a very high rate of conviction or plea. Only three of the
prosecuted cases resulted in acquittal of all defendants,

and another seven were dismissed on the government's motion,

2/ Admin. Office of U.S. Courts, Federal Offenders in the

United States District Courts, Tiscal Year 1973, table 5,
p. 25 (1976).
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ESTIMATED CASEFLOVW »
NORTHERN DISTRICYT OF JILLINOTIS

C51°4) L

/46/0 \ ]
7| PROSECVTED
OFFICE, CRIMINAL DIVISION : 45"/:: US. MAGISTRATE | 38%., | coURT : | { 14%)
470 PROCEEDING: (/‘/{00/6) Y
a5 (49 %) 213 3 3%,

. (-]

¢ /oo%)J—f ( 22"/0)""1 ' . \
! : -5% Ly PENDING :
» CoNyCTED e

T MAKISTRATES
, 4o Loy (-5%)
o, (~]
l 340/0 6 /D N 57% 5% 26/"
i 51% A\ AY| ,
34 :
: ALL
LATER DECLINED . DISMISSALY | DEFENDANTS
(MMEDIATE ATE PENDING : or. PENDING 7 RECGUITTED:
. DECLINATIGNS : 27 DISMUSSED: 7 ofy 3
DECLINATIONS: 7 ° (2% (-3%)
| (mo magistrate (3°, /2.1 (1 :
S MUSCELLANEODS #iling} ) (I3 %>;g
-162 3
C17%
“H31 )

1/ Adjusted for lower sanpling fraction in miscellaneous matters. Percents within boxes
are based on weishted total of 951 matters; percents along the arrows are based on
the mumber in the previous box.

2/ No deferdant in these matters had vet been prosecuted, and none were pending.
3/ At least one defendant in these wmatters was named in a magistrate proceeding.
Hy At least cne defendant in these matters was prosecuted.

5/ At least cre deTernd: t in these matiers was corivicted.
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TFTOTAL DEFENDANTS
RECEIVED BY THE
U.8. ATTARNEY'S OFFILE,
CRIMINAL DIYISION:
1329 n
{ looh)

§2‘/o¥

-

IMMEDIATE
DECLINATIONS:

€43 1y

(48°5)

1/ Adjusted for lower sampling fraction in miscellaneous matters.

on previous box.

2/ Includes one defendant received by transfer under Federal Rule

3/ Includes 13 defendants received by transfer under Federal Rule

Figure: 3A

Estimated Defendant Flow

Prior to Filing in U.S. District Court,
Northern District of Illinois,
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FTercents within boxes
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Disposition of Sample Defendants
Prosecuted in U.S5. District Court,
19731675

Figure

3B &

1/ includes 14 defendants received by transfer under Federal Rule 20.
within boxes are based on total of 260 defendants; percents along-the arrows

are based on previous box.
2/ Nine of these defendants had entered a plea of not guilty.

3/ Eight of these defendants were fugitives.

4/ Two of these defendants were fugitives.
5/ Two of these defendants were fugitives.
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prior to trial, resulting in a case conviction rate
(excluding pending cases) of 93 percent. (The conviction
rate could be as low as 90 percent, if none of the Tfive
pending cases results in a conviction.)

Figures 3A and 3B give a somewhat more detailed
picture of dispositional flow, based on defendants rather
than matters. As figure 3A indicates, a fairly large pro-
portion of defendants 'declined" after the initial screen-
ing stage do not represent actual exercise of prosecutorial
discretion, and this is particularly true of defendants
who drop out after the filing of charges with the U.S.
Magistrate. Of the 151 sample defendants in the latter
category, 35 percent were interstate fugitives ("unlawflul
[light to avoid prosecution,'" or "UFAP'"), most of whom
could not have been prosecuted in the Northern District;g/
seventeen percent were 'received" in the Northern District
only because they were wanted by federal authorities in
other districts, and another 4 percent were either con-
victed by the magistrate or dismissed for lack of probable
cause. All three stages of ‘''declination" shown in Table 3A
also include a large number of defendants declined in favor
of state criminal charges, or other alternatives to federal
prosecution (see Table 11, infra).

The proportion of defendants prosecuted without any
prior magistrate filing is exaggerated somewhat by the

presence of two very large cases in our sample.

3/ 18 U.S.C. 81073 requires Department of Justice approval

for any federal prosecution of these fugitives, and prose-

cution may only take place in the district fled from. Most
"UFAP's" in our sample were from outside Illinois.
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The proportion of prosécuted cases not involving a magis-—
trate filing was 45 percent (see figure 2), although if
transfers into the district under Federal Rule 20 are
excluded, this proportion rises to 49 percent. The de-
cision to file magistrate proceedings is analyzed later
in this section.

Table 5 summarizes the nature of court liling used
for 260 sample defendants (150 cases) pfosecutod in U.Sf
District Court. Thke number of superseded charges is of
interest because prior to changes required pursuant to
the Speedy Trial Act of 1974,2/ published federal court
statistics did not always treat superseded and superseding
cases as a single prosecution, as was done in this study.
The method of filing also reveals that most defendants
were charged with a felony which, absent a waiver, re-
quires indictment. Of the 35 defendants prosecuted by
information, 12 were charged with a felony and waived
indictment. All 14 transferred defendants were charged
with felonies: two waived indictment.

Figure 3B shows the disposition of these 260 defendants.
The small numbex transferred out, in compariscon to the
number transferred in, suggests that the Northern District

is relatively "popular'" with defendants and/or prosecutors

4/ . .
T P.L. 93-619 (Jan. 3, 1975); 18 U.S.C. S83161-74.




Table 5

Method of Prosccution
in U.S. District Court
Northern District of Illinois

Single indictment

Initial and superseding
indictments

Single information

Initial and superseding
informations

Transfer in under Rule 20

TOTAL

Number prosecuted

Cases

of
i

64.7

6. 7%/

18.7

2.0L/

8.0
100%

150

30

Defendants

5.4

1005

260

1 .
1/ A case was treated as "superseded" if at least one defendant
was charged in a superseding indictment or information
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(all of whom must agree to the transfer).ﬁ/ These figures
overstate the pattern somewhat, since defendants are

twice as likely to be arrested in the Northern District,
on out-of-district charges, as vice versa. Iowever, the
same pattern emerges when we examine Illinois and other
district defendants separately; Illinois defendants are

more likely to return to the chavrging district.

Table 6

Relative Use of Rule 20 Transfers In and Out of
the Northern District of Illinois

N.Dist. Defts Other Dist. Defts
Arrested elsewhere Arrested in N. Dist.

¢! "
g g

Returned to charging
district 90.0 ’ 64.1

Plea of guilty and
transfer to dist.

of arrest 10.0 35.9
100% 100%
No. of defendants 20 39

A detailed analysis of this phenomenon is beyond the scope
of the present study, but a likely hypothesis is that

defendants favor the Northern District because they

5/ Under Federal Rule 20, a defendant arrested outside
the charging district may be sentenced in the arresting
district if he agrees to plead guilty and the U.S.

Attorneys in both districts approve the transfer.




believe they will receive lesser penalties there. This
could be either because a given offense generally receives

a less severe sentence, or because Chicago judges are less
impressed with the transiency of such defendants than are
judges in the other,generally smaller, districts. Concern-
ing the latter hypothesis, our study found that the fourteen
transfers in rececived sentences comparable to those given
local defendants (see text at p. 110, infra).

In addition to transfers out, there werc fourteen
other defendants in our sample who were dismissed or still
pending without entering an initial plea to the charges.

89 percent of the defendants pending at this stage were
Tugitives, all of them charged with drug or immigration
offenses. Four defendants were dismissed at this stage,
and another nine were subsequently dismissed after enter-
ing a plea of not guilty. All thirteen dismissals were
entered at the request of the prosecutor, and only three
appeared to reflect adverse developments in a seriously
intended prosecution; the rest were, in effect, late
“declinations“ (see discussion at p. 81, infra).

The middle section of Table 3B shows that conviction
after a plea of guilty is the dominant mode of disposition,
but that three-fourths of the guilty pleas are entered
subsequeﬁt to an initial plea of not guilty. About
one-third of the defendants who contested their cases at
trial were acquitted (all of them jury trials), which
raises the quéstion why more defendants do not go to trial.
The nature of prosecutor and defense plea bargaining

strategy is examined in a later section of this paper.
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One-third of the sentenced defendants received a prison

sentence (''custody of the Attorney General”), and another

15 percent received a short jail scentence followed by a term
of probation ("split sentence'). The average prison sentence
was 2.6 years,g/ with a range of from 30 days Lo elght years,
and the median was 2.2 years. The average length of jail terms
was 120 days, with a range of from 60 to 180 days (the statu-
tory maximum).z/ The probation componcents of these sentoneoes
averaged 3.4 years, with a range of one to five years.

Almost half of the sentenced defendants received pro-
bation or a suspended custody sentence (two defoendants). The
average length of probation imposed was 3.0 years, with a
range from three months to five years (the statutory maximum

o 8/
for any offense). Seven defendants (three of them corpora-

tions) were sentenced to pay a fine only, ranging from $1,500
to $50,000 (the corporate defendant in a najor bribery case).
The probation and split sentences were also sometimes combined

with a fine, usually of $5,000 or less.

8/ The published court statistics for the Northern District
during this period show somewhat longer terms (about 3.0 years),
but these may not reflect all court-ordered sentence reductions.

Cf. Admin. Office of U.S. Courts, Annual Report of the Director,

Table D-7(1974); Id. (1975).

7/18 vy.s.c. 83651

8/14q.
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Consecutive sentencing in multiple count cuses was
very rare, and except Lo two "fince only" cases, was not
used to impose aggregate sentences in excess ol the statu-
tory maximum for a single count. Tour defendants received
a probation term on one count consecutive to o prison
gentence on another. In addition, all seventeen defendants
sontenced to prison for distributing narcolics recoived
the mandatory consecutive three-year "special parole" term
required under the federal statutc.ﬂ/ Finally, eleven of
the 219 sentenced defendants were ordered to undergo
gpecial treatment -- mostly drug or psychialric counseling

-= as a condition of probation.

Other Aspecels of Cascellow

The processing of matters and cases prior to disposi-
tion can be analyzed from several additional perspectives;
bail and custody status; periods of time consumed at each
stage ol procedure; the use of magistrate procecedings; and
variations in types of defense counsel by offeuse and stage
ol proceeding. The first topic is treated in greater

detail in a later section of this paper.

The Decision to File Magistrate Procecdings. As figure

2 indicates, 45 percent of the matters not declined immedi-
ately involve the filing of charges before a U.S. Magistrate;
excluding matters not subject to local fTederal prosecution
(interstate fugitives and defendants wanted in other dis-

tricts) the proportion is much lower: 33 percent. Of local

2 14, 21 v.s.c. gs4l.
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prosecuted matters, the proportion involving a magistrate
filing is 51 percent. Thus, even in the cases which
would presumably appear most likely Lo be prosceuted,
magistrate proceedings are not routinely initiated.

Table 7 shows the proportion of declined and prosce-
cuted cases in each offense category which involved a
magistrate [iling. (Immediate declinations are oxeluadoed,
gince they never involve magistrate procecodings.) With
the exception of forgery and interstate shipment cases,
thaere is a strong positive relationshiplg/betWGon the
proportion of magistrate filings among declinations and
among prosecutions, for a given offense. This suggests
that there are consistent factors in these cases (or in
the law enforcement styles of different federal agencies)
which lead to high or low use of magistrate filings. The
high filing rate among violent offenses would secm to
reflect special problems of dangerousness and/or flight
in the period prior to filing of an indictment; drug
offenders may also present greater than average risks of
flight, although the bonds set in these cases do not
necessarily control this problem (See discussion at p. 137
infra). Moreover, tﬁe high magistrate [iling rates for mail
theft and counterfeiting would not seem to be justified by

these considerations.

10/ The value of the correlation coefficients, for all
17 pairs of percents, is +.610 (p «.01).



' Table 7 36

Relative Use of Magistrate Procecdings,
by Offensge and Disposition

Offonsc Declinead / Prosecuted Total Numbpr of 3/
Category Lases == Cases 2/ sample _Lages =
Violent 1007 57% 677% 9
employee mail theft 507 93% 79% 24
other mail theflt 54% 85% 70% 27
thelft interstate

shipment 13% 80% 207 21
interstate motor

vehlele 0OF 4Q% 207 10
other theft 0% 50% 117 9
all drug

of fensos 717% 86% 78% 41
mail fraud 0% Q% 0% 14
tax fraud 0% 0% 0% 25
other [raud 4 33% 137 39
embezzlement 0% 0% 0% 10
interstate

forgery 40% 257 67 14
other forgery b& 3 29% G ' 18
counterfeiting 457 100% 577 : 14
weapons and

explosives 13% 36% 22% 27
extortion/rackets/ _

threats 0% 0% 0% 19
all ather offenses 117 31% 15% 55

all offeuses 23% 51% IRV 376

number of cases 204 138

1/ Percents are based on total declined cases in cach offensc
category, excluding immediate declinations and non-local
cases (i.e., interstate fugitives and other district cases).

2/ Percents are based on total prosecuted cases in ecach offense
category, excluding Rule 20 transfers from other districts.

3/ Includes offenses in first two columns, plus pending cases.
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One circumstance which mail theft (especially by postal
employees), drug ollfenses, and counterfeiting all have in common
is that the defendant is rrequently "caught in the act," ¢ilher
by federal or local authorities., In such cases there may be a
tendency to go ahend and process the defendant, cither to protect
investigating officers ancting without a war‘nnt,iifor lo achiove
other purposes (such as deterrence o£|co~worKurs, in the case of
employee mail theftl),

In Llight of recent changes if federal law, requiring that
an indictment be filed within 50 days of arrest,ig/it seems likely
that pre-indictment arrests will become lesg [requent in cases
where there is no serious risk of flight or [urther crime. A
greater reliance on arrest after indictment would reduce cven
further the numpner ol preliminary, "probable cause" hearings,
which sometimes serve as a discovery device for defendants, How-
ever, more than hall of the defendants in our sample who were
arrested prior to indictment waived this hearing, so its use-

fulness to defendants appears to be limited,

Type of Defense Coungel, The Northern District of Illinois

operates a Federal Defender Program, uunder which indigentl de-

fendants may be represented by appointed counsel, compensated

ll/Sl percent of local defendants arrested prior to indictment

(including declinations and pending defendants) were apparent-

ly arrested prior to the issuance of an arrest warrant; wmany

arrests occurred on the same day as issuance, however, and

we often had to guess at the timing of events, based on the

hour at which the defendant arrived at the Marshal's lockup.
lg/The Speedy Trial Act of 1974, supra, note 4 (elfeclive

July 1, 1979).
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under the Criminal Justiice Act of 1964.l§/ The Program em-

ploys six full-time staff attorneys, and also maintains and
supervises a larger group of court-approved "panel" attorneys --
private practitioners who volunteer for such appointments, and

are paid by the Program, During the period covered hy our study,
assignmenis were macde in more or less raadom lashion, to which-
ever stafl or panel attorney was on '"duty" the day the judge ovr
magistrate made the determination that the defendant gualified
for appointed counsel., Staff and panel attorneys each man three
days of the week, so the overall number of appointments received
by each group is roughly equal., In the absence of a Pederal
Delender appointment, of course, the defendant retains a pri-
vately compensated attorney,

Table 8 summarizes the frequency with which these three
defense counsel types appear in Magistrate proceedings and dis-
trict court. The type of counsel in Magistrate proceedings was
measured at the time of the defendant's initial appearance, or
as soon thereafter as an attorney appeared or was appointed.iﬁ/
As expected, the relative proportions of initial Federal De-
fender Staff and Panel appointments were equal, but both types
were less common among defendants who were eventually pro-
secuted, This suggests that prosecuted defendants are either
less likely to meet the indigency standards of the Program,
or are more likely to prefer, and iﬁmediately retain, private

counsel,

E13)-/18 U.S.C. § 3006A et seq.

14/ . '
——/Slx percent of defendants had no attorney at their initial

appearance, but subsequently retained private counsel, All
but two of these defendants received an "OR" (recognizance)
bond, and only one was detained after the hearing.
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Counsel

Tvpe

Federal Defender
Staff

Federal Defender
Panel

Private Attorney

. TOTAL

No. of

Defendants

Table 8

Tvpe of Defense Counsel in Magistrate Droceedlngs
and U. S. District Court -
Northern District of Illinois !

Magistrate Proceedingsl/ U.S. District Court?/
Defendants Defendants Defendants not Defendants
not later All ./ previously in Previously in
Prosccutred Prosecute Defendant Magistrate Ct. Magistrate Ct.—
“ % % s %
38.2 30.8 34.9 9.7 24.5
37.3 32.7 34.9 22.4 30.9
24.5 36.4 30.2 67.9 44.5
100% 100% 100% 100% 100%
102 107 215 134 110

3/

District
Court
Total

57.4

100%

© 244

1/ ¥here more than one counsel type was involved, the type shown is the first one appearing in

magistrate court in the

Northern District.

g/Where more than one counsel type was involved, the type shown is the last one.

3 ..
—/Except for missing data, these defendants appear twice in the table (once in each court).

4 . . . -
—/Includlng six pending defendants who were neither declined nor prosecuted.
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The type of counsel in District Court was measured at the
time of disposition or most recent status (i,e., the "final"
counsel type, where more than one type appeared). Overall,
defendants in District Court are much more likely to have
private counsel, and this is particularly true of defendants
arrested after indictment, with no previous appearance in
Magistrate court, As we shall see, the latter difference is
due primarily to the types of offenses charged against these
defendants; however, the other group of prosecuted defendants
are the same persons shown in the second column on the leflt
of Table 8, and it appears that some defendants switch from
Federal Defender Staff or Panel to private counsel, in the
period between the initial magistrate hearing and final dis-
position, An analysis of these cases revealed thatl such
gwitches were particularly common in cases involving the
sale of heroin or cocaine.

Tables 9 and 10 show the relative proportions of each
counsel type in Magistrate and court proceedings, by offense.
Overall, private attorneys are more likely to handle inter-
state thefts, and in District Court these éttorneys handle a
high proportion of drug, fraud, bribery and extortion cases
which (except for drugs) are rarely handled in Magistrate pro-
ceedings. Federal Defender Staff attorneys are particularly
common in employee mail theft and interstate fugitive cases,
and the low incidence of Panel appointments in these cases
suggests that the assignment process may not be entirely
random, Both of these offenses appear to involve highly
"routine" magistrate proceedings; since Staff attorneys have

offices in the federal courthouse, it may be that an exception



Table 9

Type of Defense Counsel in
Magistrate Proceedings
By Offense

Federal Federal Total

Offense Defender Defender Private Defendants
Category Staff Panel Attornoey (=1009)
Violent 33% 53% 13% 15
Employee mail

theft 68% 26% 5% 19
Other mail

theft 39% 22% 39% 23
Theft interstate

shipment 20% 20% 60% 15
Other thefts 33% 42% 25% 12
Sale of

heroin/cocaine 39% 27% 34% 44
Other drug

ol Tenses 15% 46% 38% 13
Fraud and

embezzlement 29% 57% 14% 7
Forgery ) 21% 50% C29% . . - 14
Counterfeiting 31% 38% 31% 13
Weapons ‘ 0% 71% 29% 7
Interstate ‘

fugitives 71% 12% 18% 17
A1l other offenses 6% 50% 44% 16

Ali offenses 34.9% 34.9% 30.2% 215
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Table 10
Type of Defense Counsel in
U.3. District Court,
By Offense
TFedaoral Pederal Total
Offense Defender Defender Private Defondants
Category Stafll Panel Attorney (=100%)
violent 437 43% 1445 7
Employee mail
theft 60%. 279, 136 15
Other mail
thelt 20% 41% 20% 17
Theft interstate
shipment 0% 50% 50% 12
Motor vehicle
(conspiracy) 14 29% 57 21
Other thefts 27% 20% 53% 15
Sale of
heroin/cocaine 15% 18% 68% 34
Other drug offenses 0% 24% 76" 33
Fraud and
emberzlement 10% 16% 74% 31
Torgery ‘ 31% 38% 31% 16
Counterfeiting 29% 57% 14% 7
Weapons ‘ 9% 27% 64% 11
Extortion N% - 0% 100% : 6
Bribery 0% 13% 88% 8
All olher offenses 0% 18% 82% 11

All offenses 16. 4% 26.2% 57.4% 244
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is made to the normal appointment procedure, to expedite the
hearing of these cases. Alternatively, these defendants may
be more likely to arrive on Saturdays, which are always cover-
ed by Staff attorneys. The greatér incidence of Panei ap-
pointments for some offenses (e.g., '"other drug") could be

due to chance variation, but it may also reflect a tendency
for these defendants to decline appointment of a full-time

"government" defense attorney.

Periods of Time Elapsed at Each Stage of Processing,

One of the advantages of longitudinal analysis of caseflow is
that it permits comparison of the relative amounts of time re-
quired to dispose of cases by various methods., Figures 44 and
4B show the average (mean) time intervals at each stage of
processing, for all defendants who were not declined immediate-

ly,

A surprising finding is that the decision to prosecute
is finalized (by filing of charges in Digtrict Court) much
gsooner than the decision to decline prosecution. Of defendants
processed without a magistrate filing, the average time to in-
dictment is 115 days;ié/ the comparable group of declinations
take an average of 236 days. Defendants initially charged in
a magistrate proceeding show a similar pattern, The simplest
explanation for these differences is that the date of final

declination is partly a function of when the Assistant U. S.

Attorney gefs around to writing up the file memorandum,

ié/ If "immediate prosecutions" -- defendants indicted on the

day of referral -- are excluded, this interval increases
to an average of 149 days.
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Figure 4B
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formally closing the case, This chore is probably considered
legs interesting than the drafting of indictwents, and may
gsimply receive lower priority.

HOWGver,’some of the other time interval data suggest that
other factors are also at work., As TFigure 4A indicates, inter-
state fugitives and defendants charged in other federal dis-
tricts are generally transferred to the appropriate authori-
ties within a month or two after the initial filing of magis-
trate proceedings, and an examination of the "close-out" dates
in these cases reveals relatively little "paperwork" delay;
fugitives and removals are generally closed within a f[ew days
of the date of final magistrate action. The difference be-
tween these cases and true declinations is that the disgposi-
tion of fugitives and removals requires relatively little
exercise of prosecutorial judgment, whereas true declinations
involve important factual and policy issues. Thus, the reason
for delay in declination is probably not just the low priority
of paperwork, but also the difficulty of making these deci-
sions (and perhaps a reluctance to "give up" on borderliue
cases) ,

Another cause of delay in s few cases is the pendency
of formal charges against co-defendants. Nine defendants
who were declined with no magistrate filing, and another nine
declined after such filing, had co-defendants who were pro-
secuted, and the unprosecuted defendants were often not de-
clined until well after the filing of the indictment. These

delays may reflect the use of the declined defendants as
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informers or witnesses, with the possibility of prosecution
held in reserve.

Figures 3A and 3B also indicate the extent of the differ-
ence between existing processing times and the requirements of

the new federal Speedy Trial Act, 16/

As of July 1, 1979, the
Act requires thal indictments be filed within 30 days after
arrest on a magistrate complaint; the average arrest-Lo-
indictment interval in our sample was 135 days (which is slight-
ly less than the magistrate filing-to-indictment interval shown
in Figure 3A, owing to delays in effecting arrests). 7To the
extent that arrest prior to indictment is not essential (Lo
prevent flight or further crime, for example), the government
can avoid the 30-day statutory limit by delaying arrest until

a lonter stage., Another alternative is to speed up the pro-
cess of drafting indictments and presenting them to the grand
jury, but if this results in less investigation and case pre-
paration prior to indictment, the delays which formerly took
place at this early stage may simply appeay in the post-
indictment period, thus causing even greater delays prior to
trial or plea negotiation. As Figure 4B indicates, there are
already substantial delays after the filing of District Court
charges,iZ/ and these delays far exceed the new gtatutory time

limits of ten days from indictment to first plea,iﬁ/and sixty

18/ See note 4, supra. See generally, Frase "The Speedy Trial
Act of 1974 43 U.Chi.L.Rev. 667-723 (1976).

The Northern District is not the only district with pro-
blems of compliance under the Act, TIn all districts, the
median time interval from indictment to disposition 1n fiscal

17/

1976 was over three months, and 16 districts had medians longer
than the Northern Dlstrlct (4.8 months). See Adm, Office of U.S.

18/ Courts, Annual Report of the Director, FY 1976, Table D- 6.
—" Where arrest TorLows indictment;the 10- -day limit begins

to run at arrest, Most such 1rrests in our sample took
place shortly after indictment, and the average arrest-
to-first plea interval was 14 days,




days [rom first plea to trial or change of plea, The current
delays are particularly long in tried cases and they may grow
worse if defendants decline plea negotiations in hopes that
the government will not be ready for trial within 60 days,

Given these probable consequences of speeding up indict-
ments, and the apparent low need for arrest and pre-trial de-
tention of federal defendaunts (see text al p, inlra), U.,S.
Attorneys will probably choose to avoid pre-indictment arrests
wherever possible, Where such an arrest is avoided, the govern-

ment can (subject to statute of limitations problems)ig/

delay
the filing of the indictment for as long as is necessary to
prepare the case for prompt plea negotiation or trial. UHow-
ever, it seems unlikely that defendants would engage in ecqually
extensive pre-indictment case preparation; thus, the Act is
likely to further increase the advantage which the government
enjoys at the outset of prosecution. Defendants can, of course,
request extension of the statutory time limits, but such re-
gquests are not supposed to be granted routinely under the Act,
unlike most state speedy trial legislation.gg/ Thus, if the
Act is strictly construed as presently drafted, it may ultimate-
ly strengthen the hand of the prosecution. Given the degree of
gselectivity and resource-richness already enjoyed by the U.S,
Attorney, such a development seems undesirable, To avoid this
result, and the equally undesirable alternative of permitting
routine continuénces, the statutory time limits may have to bhe

lengthened.
197

The general federal statute of limitations is five years,
18 U.S.C. § 3282. The median offense-to-indictment inter-
val in our sample was one year (measured from the date of
the earliest offense charged).

20/ See Frase,“sﬁpra, note 16, at 698




The Decision to Prosecute

We turn now to a more detailed analysis ol dispositional
Tlow, beginning, in this svction, with the decision to
file formal charges in U.S. District CourL.l/ The last tLwo
sections of this paper take up the disposition of prosccuted
defendants and the nature of pre-disposition bail condiliens
set for arrested or summonsed defendants.

Figures 2 and 34 in the previous section.reveal that
the U.8. Attorney for the Northern District is highly sclective
in the cases he cheoses for proscceution; only 19.6 percent of
sample defendants were prosecuted, and the proportion of
matters prosecuted was even lower: 15.8 percent. I we ox-
clude pending deflfendants, on the assumption that they will
cventually be prosecuted in the same proportion as the
"closed"cases in our sample, the sample prosecution rates
are slightly higher. If we further exclude defencdants not

actually subject to lederal prosecution in the Northern

District -- interstate fugiti ves and federal defendants
wanted in other districts -- the sample prosecution rates

become 20.8 percent, for defendancs, and 16.8 percent, lor
. 2 \ . ,
matters rece1ved.~/ The latter figure is somewhat lower
than the estimated U.S. average shown in figure 1, suggesting

that the Northern District is even more sclective than most

1. This subject 1is covered in greater detail in a separate
report of this project. See Irase, "The Decision to
Prosecute Federal Criminal Charges -- A Quantitative Study
of Prosecutorial Discretion."

2. Specifically, we have excluded 14 prosecuted delendants re-
ceived by transfer under Federal Rule 20; 46 pending def-
endants; 58 interstate fugitives; 26 delendants removed Lo
or dismissed by other districts,who were never wantced in the
Northern District; and 2 defendants convicted by a U.S.Magistratc




fedoral districts.

In the remainder of this section, we will explore the

)
1

reasons for this selectivity, and suggest some implications of
our [indings for theories of prosecutorial decision-making

and for proposals to control the prosecutor's descretion.

Ve will measure progecutorial diseretion from {(wo comple-
mentary perspectives: (1) the "reasons” for deelination

cited in [ile memoranda prepared by Assistant U.S. Attornoeys;
and (2) Lﬁo prosecution critoria implicit in the characteristices
of (haz:'iinecl and proseccuted cases,  The Tformer approaceh is tho
most direct, but is limited to negative eriteria, and may also
he distorted by the sensitivity ol the declination decision
(although the file memoranda were written primarily Fgr
iﬁ&grnal office purposes). The latter approach, which

attempts to measure more "objective" prosecution and deelina-
tion criteria, thus serves to corroborate some of the "reasons'
given,ﬁ/ and provides clues as to positive prosecution pri-
orities in the Northern District.

1. Reasons for Declination

When a matter is received in the Criminal Division
of the U.S. Attorney's Office for the Northern District,
the Chiel of the Division makes a preliminary screening

NP . .
dec1s1oni/ and assigns the case to an Assistant U.S.

3. Sce 1. Zeisel, Say it With Fipures, ch. 12, "Triangulation
of Prpof."

4. A large number of matters are declined immediately, as
shown in figures 2 and 3A. This preliminary decision is
occasionally reversed, upon further examination or receipt
ol additional information from the referring agency.
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Attornsy ("AUSA"), who examines it in more dotail and
recommends prosecution or declination.  Tor all recom-
mended declinations, the ATSA prepares a file memoran<dum,
summarizing the case and the reasons for declinntion.
This memo is then attached to the office {ile and circu-
lated Tor roview by the Chiel, the First Assistant ULS.
Attorney, and the 0.8, Attorney, who may approve or sond
the case back for further consideration. This systoem
thus permils close supervision and enflorcemont of office
prosccution policies, which are generally not in written
form.

Table 11 summarizes the frequency ol specilie
declination reasons cited in these memoranda,  Since
more than one reason is often citeoed, the total [requencies
add up to 170%, or 1.7 reasons per delendant. The most
common reason given was "state prosecution;" sometimes
this meant that the defendant had alveady been convicted
on state charges (usually unrelated to the federal offense),
of that state prosecution was already pendiung, but in 51
percent ol these declinations there was nothing in the
file to indicate thaf gstate proscceution would necessarily
be pursued. To corroborate these [lindings, we atteomptled
to follow up the cases which appeared to involve arrests
by Chicago Police and local prosecution on related state

chargeszé/ as of June 30, 1976 (27 months ..fter the last

5. Unrelated charges were excluded because they would be
harder to trace, given the limited information avail-
able on sample defendants.




TABLE 11

Freguency of Specific Reasons for Declinatiog of Defendants

o
[{e]
Reason o
- % of Reason
Catesory Defendants—/  Category
No Crime Prosecution Alternatives
1. by anyone ] 1. state prosecution
2. by this defendant -~ intent 5 2. prosecution in another dist.
3. by this defendant - act 3 3. Other charges, this dist.
A 4. plea bargain
Insuﬁflclent 5. parole/probation revoc.-fed.
Evidence ;
5 . 6. parole/probation revoc.-state
1. to convict anyone 5 T : .
. . 7. c¢ivil commitment
2. +this defendant - intent 7 LoD . .
3. this defendant - act 10 . civil/admin. remedies
9. deferred prosecution
Parties 10. restitution
Univalézgiidant — unknot 3 Offense characteristics
: —'EnavaY§ ble 9 1. small contraband
~ fu itivz 7 2. small amount of loss
2 vietim - unava?lable 1 3. iso}ated act -
) - reluctant 1 4., no interstate impact
~ credibility problem 1 5. statutory overbreadth
73 - 3 % .
3. witness unavailable w Defendant characteristics
— reluctant = i1
- credibility problem * -oaee |
2. no prior record
3. family hardship
Legal Bar ) .. . 4. other mitigating circumstances
1. statute of Iimitations 0 5 s o :
; : « . informer
2. dmmunity j
Z' }i%ngi i;?g;g‘ g Other Policy Reasons
5 :11ega1 confossion 0 1. agent recommendation
6. ;enug imoroper % 2. other dist. recommendation
7' speed tgiag iolation 1 3. Dept. of Justice recommendation
) b y v atio 4. excessive delay
5. agency misconduct

% of
Defendant

26

_1/ Based on weighted total of 758 defendants.
* Tess than 0.5 percent but greater than zervo.

Average No. of reasons per defendant

Sample size

1.7
546
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sample defendant was referred to the U.S. Attorney) less
than one-fourth of these "state prosecution" declinations
appeared té have been proscecuted in Cook County Circuit
Court.g/ However, most of the untraceable delcendants

were charged with relatively minor federal oflenses (e.g.,
a $10 counterfeiting charge; a $100 thelt from intevstate
shipment). As indicated below, it is highly unlikely

that such defendaunts would have bheen prosecuted in federal
court even if the>absence of state prosccution had been
known at the time of declination.

Table 12 consolidates the specific reasons shown in
Table 11 into ten major‘reason categories.z/ The lelt-hand
column shows the frequency of the ten catégories, and the

“column on the right shows the relative "suflficiency" .ol
these reasons -- i.e., how often eaéh was cited alone,
without additional reasons. Thus, the three rcason
categories having to do with alternatives to federal
prosecution -- state prosecution, civil or administrative
remedies, and other alternatives -- are often cited alone,
whereas the three '"'policy" reason categories -- minor
offense, defendant characteristics, and "other" -- arec
much more likely to appear in combination with other reasons.
These differences suggest that policy reasons may be used
to lend additional support to declinations based in part

on other policy reasons, problems of proof, or prosecution

6. As discussed more fully in a separate report, there are
major methodological difficulties in tracing delendants from
federal to state court, and the results reported here must be
viewed as very rough estimates. See Frase, note 1 supra.

7. There are slightly fewer '"reasons'" per delendant, compared
to Table 11, since combinations of specific reasons within

one of the ten categories are treated as a single ''reason' in’
Table 12.
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Table 12

Relative Use and Sufficiency
ol Ten Major Declination
Reason Categories

Sulficiency

Frequency (Frequency ol Usage Alone,

Reason of use L/ Without o
Catepgory g Other Reoasons) 27
No Crime 12 53%
Insufficient Evidence 22 _ 29%
Parties Unavailable 13 19%
Legal Bar 4 21¢%
State Prosecution 26 46%
éivil/Admin. Remedies 3 4%,
Other Prosec. alternatives 11 . 38
Minor Ofrlfense 3/ 44 | ‘lfé.
Defendant Characteristics 21 ' - 5%
Other Policy Reasons 3 4%

Average number of reason

categories per defendant - 1.6

Sample size 546 Defendants

1 percents are based on welghted total of 753 defendants.

2 Percvents are based on weighted total number of declinations
involvine each reason categsory (e.g., 535 of the declinations
involving the "No Crime" reason were based on thlg reason alone; the
other 474 involved combinations of this reason with one of the other
ten reason catesories).

3 Includes all reasons listed under "Offense Characteristics" in
Table 11. '
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alternatives, whereas the iatter two Tactors are more
often cousidered self-sufficient bases for non-prosccution.

In order to separate out these dillerent combinations,
we further consolidated the ten reason categorics into
three: the first four categories in Table 12 were treatoed
as "convictability" reasons); the middle three wore
collapsed into a "prosecution alternati§e” category; and
the last three became '"policy'" reasons. ‘able 13 summarizes
the frequency with which these three reason types occurred
alone or in comblination with each other. As suggested
above, convictability and prosecution alternatlive reasons
do tend to be mutually exclusive, whereas policy reasons
are freguently combined with one of these two lactors.

The figures.in Table 13 can also be recombined to show
that 45 percent of all declinations in&olved problems of
proof, with or without proseéutiqn.alternat;ves or policy
considerations; 44 percent involved "alternatives;'" and 54
percent involved one or more policy reasons. As noted
earlier, our follow-up of "state prosecution" declinations
suggests that many "alternative only" declinations actually
involve policy considerations as well; thus, it appears
that evidenciary and policy Considerations may account
for most of the declinations in our sampie. In particular,
fhe perééived triviality of the offense emerges as the
single most important factor; this reason was cited in 44
percent of all ﬁeclinations, and was implicit in many of
the other declinations based solely on the 'state prose-

cution" reason. The following analysis of case and
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Table 13

Combinations of Convictability,
Prosecution Alternative, and Policy
Regsons for Declination

of Defendants

Reason Combinations

Convictability plus Alternative
Convictability plus Policy
Alternative plus Policy

All Three Reason Types

Single-Reason Declinations

Convictability Only
Alternative Only

Policy Only

Total

Sample size (unweighted)

56

% of Defendants 1/
Declined -

4%
18%
!
15%

ol
i€

20%
22%

18%

100%

546 defendants

1/ Percentages are based on weighted total of 758 defendants.




defendant characteristics lends further support to our

conclusions about the federal '"de minimis" policy.

Implicit Prosecution Criteria: Case and Defendant

Characteristics

The declination reasons shown in Table 11 reflect
negative prosecution criteria which may or may not have
positive counterparts (e.g., large amounts of loss or
contraband; conspiracy; overwhelming evidence of guilt).
Since the affirmativé decision to prosecute is not
documented with "reasons" in the same manner as the
declination decision, it is necessary to infer these
positive criteria from the characteristics of matters
and defendants declined and prosecuted., Another important
reason for examining these characteristics is to double-check
the results of the "reason'" analysis above., Since the AUSA
is not required to . cite all reasons for declination which
could possibly be given,g/ the frequency with which reasons
are actually cited may be biased by the perceived "strength"
of different rationales for non-prosecution. In particular,
the.reasons which most often appear alone--convictability
and prosecution alternatives--may be considered "stronger"
than "de minimis" and may be cited alon® in cases which

would not be prosecuted in any event, due to the perceived

triviality of the offense,g/

8. However, we would expect assistants to cite as many
reasons as possible to explain and justify their decision,

9., The opposite may also be true, of course; cases which
are clearly not "prosecutable' on the basis of policy consid-
erations may be declined for that reason alone, without
sufficient investigation into the basis for obtaining a
conviction. We were not able to assess this possibility,
however, since we had no basis independent of the reasons
cited for evaluating the evidentiary strength of matters
declined.
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Perhaps the most salient case characteristic is the
nature of the offense charged, Table l4 shows the relative
prosecution rates for "local' matters received, by offense,
and the "adjusted" rates which result when we exclude cases
declined for "convictability" reasons., The latter adjust-
ment 1s necessary in order to rule out the possibility that
the relative strength of the cases, rather than prosecution
priorities, explains the observed differences in prosecu-
tion rates by offense. A comparison of the two columns
in Table 14 shows that evidence and other "convictability"
problems do not explain prosecution rates; in fact, some
of the differences in the left-hand column become even
greater when weak cases are excluded (e.g., heroin versus
marijuana offenses),

Table 14 thus suggests that offense is an important
factor shaping the decision to prosecute or decline.ig/
The relative priorities of offenses involving different
drug types is especially noticeable, and further analysis

réveals that the three drug types have different "de minimis"

10. The relatively high prosecution rate for tax cases may
not reflect local priorities, since all tax prosecutions are
screened and approved by the Department of Justice. Many
cases are probably never referred to local U.S. Attorneys.

To a lesser extent, the relative "priority" of other offenses
may also reflect different degrees of pre-referral screening,
although it is interesting to note that, even after the
initial prosecutor screening removes one-~half of all matters
received, the offenses in Table 14 show very similar relative
prosecution rates; the value of the correlation coefficient
for the regression of overall prosecution percent against
adjusted prosecution percent (excluding immediate declina-
tions) is +.685 (p<«< .01).




Table 14 59

Overall and Adjusted Prosecution Rates
of Local Matters Received, by Offense

Overall Adjusted %

Of fense Percent Exeluding
Category Prosecuted Wealk Cuses;/
Violent ' 50.0 63.6
employee mail theft 53.2 G0.9
other mail theft 48.7 55.3
theft gov't property 3.8 11.1
theft interstate shipment 8.4 17.2
motor vehicle theft 7.8 9.1
drugs: ~marijuana 5.3 6.0

-cocaine : 36.8 12,8

—-heroin b2.4 71.4
mail fraud 21.4 *
tax f[raud 59.1 ok
false statements e 20.8 29.4
other fraud R 7.0 12.9
embezzlement . 11.1 37.5
interstate forgery 11.8 20.0
other forgery 16.3 21.2
counterfeiting 12.5 27.3
weapons & explosives 23.9 35.4
extortion/rackets/threats 10.0 28.6
civil rights 0.0 *
simple assault 0.0 0
all other offensesg/ 12.3 21.6

"Total - all offenses 16.8 26.1

Total sample sizes (cases)g/ 6529 433

1/ "Weak '"cases are those declined for one or more '"convictability" reasons.

T Except as noted below, the strength of '"unknown reason" cases in each
offense category is estimated on the basis of the declined -cases with
known reasons, ‘

2/ Includes other thefts, amphetamine offenses, escape, bribery, perjury,

Selective Service, other pcstal offenses, immigration violations, and

miscellaneous; each of these offensefrepresented less than 2 percent

of total matters received. ) :

3/ Excludes pending matters, interstate fugitives, and matters rgcaived
from other federal districts., See note 2 in the text.

* Cannot be computed, due to the high proportion of declinations with
unknown reasons.
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levels: no defendant was prasecuted for an offense
involving less than one pound of marijuana or less than
one ounce of cocaine, whereas even the smallest amounts

of heroin were sometimes prosecuted, TFor all three drug
types, the probability of prosecution was directly propor-
tional to the amount of contraband iunvolved,

Other case attributes which appear to be related to
the probability of prosecution are the dollaxy amount of
loss, in fraud or theft cases; the presence or absence of
congpiracy allegations at the time of referral; and the
number of defendants involved. The median dollar amount
in prosecuted cases was $1,700, but only $325 in declined
cases,ll and this pattern remained when dollar amounts
were compared within specific offense categories., However,
the average dollar amount varied dramatically in these
different categories, and the implicit "de minimis" amount
reflected these differences. Thus, for example, the median
dollar amount in non-employee mail theft cases was over
$600, whereas most employee mail thefts involved very
small amounts (e.g., $5 or $10; a wristwatch). The rela-
tively high prosecution priority of the latter cases may
be due to the special need to deter part-time or seasonal

12/

cmployees hired during the Christmas season.—~

11, If declinations based on "convictability' reasons are
excluded, the median is even lower: $229,

12, Our sample was drawn from the six-month period between
October 1, 1973, and March 31, 1974. Although we do not
have data for the other six months of fiscal 1974, we
vere able to examine computerized data for all matters
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Implications of the Iindings

Studies such as this one serve to broaden our under-
standing of how prosecutors operate and to suggest how
these operations can be improved, Recent commentators
have suggested that prosecutorial discretion should be
subject to much more extensive controls, in accordance
with the developing principles of administrative law.18
However, students of law and economics have proposed a
broad theory of prosecutorial decisionmaking,l(l which,
if correct, would suggest that such formal controls are
unnecessary. As often happens, these two groups have not
attempted to reconcile their theories, nor have they con-
ducted original research to document their assumptions;
the present study suggests that each view is too narrow,

The Law and Economics Model, proposed by William
Landes, asserts that the prosecutor will allocate his scarce
resources so as to maximize his conviction rate, weighted

by the severity of the sentences achieved. More specif-

ically, he will allocate his resources to those cases in

(other than immediate declinations) which were received
during the two previous fiscal years. This data suggests
that prosecution rates for employee mail theft are much
higher during the winter months, whereas other mail thefts
receive high priority throughout the year. Tor defendants
received during fiscal years 1972 and 1973 combined, the
estimated prosecution rate for employee mail theflt was 24
percent; for other mail theft, the rate was 50 percent.

13. See K.C. Davis, Discretionary Justice: A Preliminary
Inquiry (1969); Davis, et al., Discretionary Justice in
Furope and America (1976).

14, See W. Landes, "An Economic Analysis of the Courts,"
14 J. Law & Econ. 61, 62-65 (1971). '
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The heavy reliance on alternatives to federal
proscecution also conflicts with the "weighted conviction
"rate'" model. If we assume, [rom the absence of any other
reasons for non-prosccution, that these declinations often
involve a high degree of expected convictability and
sentence severity, then it is apparent that the U.S.

Attorney is taking into account the appropriateness, as

well s the likely success, of prosecution; he is a policy
maker, not just a manager. On the other hand, even if
these are generally cases that the U.S. Attoruey would

not want to prosecute in any event, his preference forx

the "prosecution alternative" rationale suggests that he
is at least sensitive to criticism by referring agencies,
or other interested parties, and does not want to appear
to be allowing criminals to go free. Such informal

21 and it

constraints have been noted by many observers,
scems clear that the prosecutor is subject to limitations
unrelated to his conviction rate goals,

A third major discrepancy between the observed
operations of the Northern District and the economic
model relates to the allocation of additional prosecution
resources, TFrom 1971 to 1975 the number of Assistant U.S.
Attorneys in the district increased 76 percent, while the

total number of c¢ivil and criminal cases filed per year

21. See, e.g., R. Rabin, '"Agency Criminal Referrals in .
the Federal System: An Empirical Study of Prosecutorial
Discretion,'" 24 Stan, L. Rev. 1036, 1056 (1972).



(including appeals) only increased by 12 percent.gg Most
ol the additional manpower seems to have been used to support
a major campaign against bribery and other forms of public
corruption, which had not previously been investigated by
state or local agencies. Such "special proscculiong” are
extremely labor-intensive, but they do nol necessarily
result in either a high conviction rate or lengthy sentences.
Thus, the additional resources appear to lhave been allocated
on the basis of policy considerations that are independent
ol "weighted conviction" probabilities.gﬁ/

The Admiunistrative Law Model, If the cconomic model

v

assumes that the prosecutor has little [(reedom [rom [inancial

constraints, the model proposecd by Prolessor Davis assumes

the opposite; namely, that there ave few oflective limitations
on the exercise of prosecutorial discretion., Given this
premise, Davis concludes that prosecutors will {frequently
abuse their discretion and that formal controls are necessary
to prevent such abuses.gﬁ/ Yet if the economic model is
valid--and it may be much more so in the case ol state
prosecutors-~-then such abuses ought to be rare; the under-

financed prosecutor simply cannot afford to waste his time

22, U.S. Attorney's Office Statistical Report FY 1971, Table 6;
Id., Fy 1972; Id,, FY 1973; Id., FY 1974; Id, FY 1975. Tov
all gz—federaiuaistricts, the inerease in manpower was 64
percent, and the increase in filings was 16 percent. Id.

23, The Landes model may attempt to take account of the peculiar
value of "special'" prosecutions by positing a "notoriety"
factor, in addition to the weighted conviction formula,
14 J. Law & Econ,, at 65,

24, Davis et al,, note 13, supra, at 4, 8,
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and resources on trivial or unsubstantiated charges.
However, the federal prosecutor can probably "afford"
to abuse his discretion, given his greater resources and
"residual" law enforcement responsibility. Does the present
study suggest that the controls proposed by Davis should
be adoptlted? Speciflically, which ol the lollowing are nccessavy
and feasible, in the federal context?gg/
(L) a presumption of compulsory prosecution, at
least where there is evidence of the commission
of a serious offense;
(2) a requirement that prosecutors confine their
discretion by adopting written, published rules
as to what will and will not be proseccuted,
which would be bhinding unless superseded by a
"reasoned opinion'';
(3) a requiremeni of written findings and reasons to
support each "significant" discretionary decision;
(4) internal review of all discretionary decisions by
higher officers, including close supervision of
local U.S. Attorneys by the Attorney General;
(5) administrative or judicial remedies for victims'
complaints in cases of non-prosecution;
(6) judicial review of the prosecutor's decisions,
for "abuse of discretion."
The present study suggests that a system of routine

internal review within the U.S. Attorney's Office can

25. See Id., esp. pp. 73-74. These controls are presented in
the form of rhetorical questions, and Davis' earlier
writings leave little doubt that he strongly favors their
adoption, See Davis, note 13, supra, at pp. 224-30,
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produce a fairly consistent pattern of implicit prosecution
criteria, some of which could perhaps be reduced to written
form, However, with the possible exception of the "de minimis"
drug amounts, none of these criteria uppears to be absolute,
and 1t is arguable that even the drug rules would have to
be substantially qualified (e.g., "except in extraordinary
circumstances, such as (1) repeated commercial dealings in
such amounts . . ." etec. The diversity and frequent combina-
tions of declination reasons further suggest that the decision
is a function of many variables, some of which interact in
highly complex ways, The internal screening and review
process will probably work‘more eff;ciently if preater -
attempts are made to articulate prosecution criteria, in
the form of intra-office guidelinés, but until we havg more
experience with the formulation and application of such
rules, a requirement of published, binding statements seems
premature,

. 'As for the suggeétion that local decisions be subject
to Department of Justice review, it is not clear that the
complete centralization of federal prosecution policy would
be an improvement; a balance of power between national and
local authorities serves to limit the abuse of discretion
at the highest levels and permits tailoring of federal
efforts to specific law enforcement needs at the local level.

The previous lack of coordination of certain state/federal

, . 26 . .
lawv enforcement etforts——/ does not mean that such a partnership

26. See text at note 6, supra.
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ig undesirable or unattainable,

A requirement of writfen "reasons" for discretionary
decisions seems feasible in the case of declinations, since
this is already done internally, but the reasons in favor
of prosecution may be harder to articulate; some initial
"in-house" experimentation should be attoempted, in conjunction
with the formulation of internal guidelines, suggested above,.
Published reasons are another matter; we have seen that a
large proportion of declinations currently involve evidentiary
or legal defects, which Davis seems to consider an unquestion-
able basis for declination,gZ/and if the U.S. Attorney were
to make his reasons for declination public in every casc,
it seems likely "convictability" problems would bhe cited
even more frequently. The resulting distortion of the true
declination reasons could lower the effecfiVeness of internal
supervision and minimize the value of any administrative or
judicial review mechanisms,

The need for such mechanisms is also questionable, but
a sfudy such as this one cannot quantify the exact incidence
of "abuse of discretion.!" One way to assess the frequency
of such abuses would be to set up a temporary '"ombudsman"
to receive and investigate the complaints of either victims,

law enforcement agencies, or defendants. If such complaints

27. Davis seems to have great respect for the German theory
of "“compulsory prosecution," in which only evidentiary or
legal deficiensies justify declination of felonies, See
Id., at 62, ‘However, there is some question whether the
German system actually operates with this little flex-
bility. See J. Herrmann, "The German Prosecutor," Id.
at pp. 16-59, esp. p. 25 (prosecutor control over develop-
ment of "the evidence"); pp. 28-30 (exception for Tprivate"
disputes); p. 59 (frequent failures of police to investigate
and refer).
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prove to be both well-founded and suitable for informal
resolution, the ombudsman could be given a permanent status,
and the need for more cumbersome administrative or judicial
procedures would be avoided.

Ultimately, the extent to which the Davis model should
apply to prosecutors depends on the degree of similarily
between modern law enforcement processes and the operations
of the typical "administrative' agencies for which the
model was developed, Since the criminal process already
incorporates many constitutional and procedural protections
which favor the defendant, the addition of further adminis-
trative or legal remedies against the prosecutor could
produce an imbalance which would not occur in a “civil"
administrative context, Another possible distinction
relates to the nature of law enforcement goals; to the
extent that general deterrence is the primary objective,28
rather than achieving "fairness" or social control in the
individual case, then the prosécutor may bhe required to
adopt selective enforcement strategies which entail some
"inequality" of treatment. In such a system, the focus of
"reform" would be twofold: (1) placing outside limits on
the policy-making power of the prosecutor, relative to the
legislature;'and (2) preventing the'application of political
or other factors which are irrelevant to effective law |
enforcement. The range of administrative controls suggested

by Davis may not be necessary to achieve these objectives.

28, See text at pp. 109-118, infra.
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Charging and Disposition of Prosecuted Defendants

Once a deceision is reached to prosecute some or
all defendants in a matter, an information or indictment
is liled in U.S. District Court, each defendant is arraignead,
and the case proceeds through the formal adjudication
process. In this section we will examine in detail the
nature of the counts and offenses charged in these  in-
dictments and informations; the ways in which charges are
revised at each stage of procedure; variations. in tpeg
method of adjudication; and sentencing patterns. Given
the very small proportion of total '"matters" which re-
sult in eventual conviction and sentence, our findings
arce often only suggestions of patterns which furthoer
rescearch, with larger, mors focussed samples, might
demonstrate. However, the overall consistency in our
data, b-~tween the patterns which emerge in court dispo-
sitions and the implicit policies which guide the de-
cision to prosecute, lends further support to the
"significance" of the statistically "insignificant"

1/

findings.=

v

1. Selection and Revision of Charges

Our first comparison is between the offenses
listed at the time the matter was referred to the
U.S. Attorney, and the offenses charged in the initial

indictment or information. It is sometimes assumed

l/See Zeisel, '"The Significance of Insignificant Differences,"

19 Public Opinion Quarterly 319 (1955).
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that all prosecutors "pump up" the formal charges,

so as to leave maximum room for plea bargaining

(as well as maximum flexibility for develapments in
the evidence),g/ but our study reveals reiatively

few such changes. As shown in Table 20% the majority
of local defendants were charged with substantially
the same offenses listed at Che time of reforral, and
the dropping of offenses was actually slightly more
common than addition. Of course, it may be that the
major kind of charge "inflation" involves multiple
counts of the same offense, rather than different
offenses; since the number of separate counts is

not recorded until the formal charges are drawn up,
we could not assess this aspect of charge revision.
However, as we shall see in a moment, most indictment
or information charges involve a single count of each
offense, so the extent of "count inflation,'" if it
exists, nmust be quite limited. As we shall also sce,
the number of additional counts appears to have
relatively little affect on the type or severity of
sentence imposed; since the maximum penalties pro-
vided for most federal offenses are so [ar in excess
of the average sentence imposed, there is little
need‘to multiply the charges to gain additional

leverage against defendants.

E/See Alschuler "The Prosecutor's Role in Plea

Bargaining," 36 U. Chi. L. Rev. 50, 85 (1968)

* There are no Tables 15 - 19.
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Table 20

Rovisions of Offenses Charged,
hetween Referral to U.S. Attorney
and Filing of Formal Charges in
Digtrict Court

NDelendants
~

ot s S et b st

No change in oflenses charged 57.3
Substitution of offense with equal penalty G.6

No change in maximum penalty - subtotal 63.8
Addition of conspiracy charges 8.4
Addition of sgimilar substantive charges 3.3
Addition of other substantive charges 4.7

Increased penalty - subtotal 16.4
Offenses(s) dropped 14.6
Substitution of offense with lower penalty 5.2

Decreased penalty - subtotal 19.7
Total 100%

Number of Defendantsl/ 213

L/ Excludes transfers under Federal Rule 20, since
referral and indictment charges against these
defendants reflect different factors. Also excludes
33 defendants indicted on the date of referral.
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The degree of multiplicity in the indictment
and information charges filed is shown in Table 21.
Some offenses in our sample, such as interstate
stolen car conspiracy and thefts [rom interstate
shipment, never involved more than a single count;
at the other extreme,the bribery charges all involved
more than one offense. Tax [raud cases typically
charged multiple counts (one for cach year the
defendant underpaid or failed to file), and other
frauds also involved numerous charges (e.g., one
mail fraud count for each use of the mails in fur-
therance of the scheme). Overall, 43 percent of the
1oca1§/ prosecuted defendants were charged with a
single count, and two-thirds were charged with a
gsingle offense. Thus, in a substantial number of
cases, any plea bargaining efforts would , of
necessity, have to involve either the possibility
of substituting a lesser included offense, or an
understanding as to the sentence to be recommended
(or not opposed)- by the government; bargaing aimed
simply at reducing the maximum penaltly available to
the judge are often unavailable. Thé,nature of
sentence recommendations could not be examined di-
rectly in this study, but the implicit "price" of

going to trial will be discussed in a later section.

E/Transfers under Federal Rule 20 were excluded
because the charges filed in this district would

reflect the plea agreement required for transfer.
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No. of
Ol lense charged with multiple counts—— muitiple Defendants
Category a single count one: of fense olfenses | (= 100%) 1

violent 75% 12.58% 12. 6% 8
employee mail Lheft 66, 7% 33, 5% - 15
other mail theft 35, 3% 23.5% 11, 2% 17
interstate shipment 100% - ; -— 12
ars; conspiracy 100% —-— é —— 21
other theflt A1, 7% -= | 58.3% 12

i s

drugs: : i
marijuana 51.7% - % 48. 3% 29
cocaine 26.,7% G.7% i 66. 7% ]5
heroin 21.7% 39.1% ! ?9.15 23
()'t;;}il(:ll~ - i e i 100. ,n d

, |

tax fraud 15. 4% G9.2% ; 15. 4% 13
other fraud 28.6% 71.4% I — 14
embezzlement 6G6. 7% - : 33.3% ! 3

i ]

{
interstate forgery 11.1% 66.7% 92.9% | 3)
other forgery 37.5% 37.5% 26.0% | 8
counterfeiting 40. 0% - 60.0% 5

t
weapons 18.2% 9.1% 72.7%§ 11
extortion 33.3% 50.0% 16.7% 6
bribery o —— 100.0% 8
all other 38.4% 46.2% 15.4% | 13
total offenses 43.4% 23.6% § 32, 9246

1 Excludes transfers received under Federal Rule 20.
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As for the alternative devices for narrowing the
gsentencing discretion ol the judge, namely, con-
vietion of lesser included offenses, or ithe substi-
tution of lesser charges by means of a supcerseding
indictment or information--neither appeared to be
ulilized in the sample cases. Defondants wore always
found guilty "as charged" of one or more counts,

and superseding charges generally involved technical
amendments or corrections, rather than increased

or reduccd charges.

Table 22 focusses on the charges againgt those
defendants in our sample who plead guilty or were
convicted at trial. As with the overall sample
of prosecuted defendants, a large proportion of
convicted defendants were originally charged with a
single count, and this was particularly true of
defendants convicted at trial.é/ Tried defendants
were also slightly more likely to be charged with
multiple counts of a single offense. These findings
suggest that the degree of "bargaining room'" could
be one of the factors determining whether a given
case will be negotiated or tried. ILven if the actual
number of counts and offenses convicted is unrelated
to the severity of sentencing in most cases, it is
likely that defendants would be more satisfied with

a "deal" which produced some visible reduction in the

ﬁ/Among defendants acquitted at trial, the proportion
of one-count charges was even higheor: 80%. Overall,
67% of trials involved one count.




TABLE 22

Counts and Olfenses Charged and
Convicetaed, by Method of Disposition

Multiple Counts Multiple Offenges
__one offense convicted counts or Total
convicted counts on all  offenses convicte
single count ol all dropped  charges  dropped  (=100%)
F s « v it 3! ]
Plea of Guilty  36. 8% 14,1 12.49 6. A% 0.3y, 185 &/
Tried and
Convicled G0. 0% 20.0% 10.0% 0 10.0% 20
TOTATL 39, 0% 14.,6% 12.2% 5.0 28.3% 205

i/ Lxcludes Rule 20 transfers. Includes three defendants
who pleaded guilty on the day set for trial
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scope of the government's case. allernatively, it
may be that prosecutors and defense attorneys are
reluctant to try multi-charge cascs,

As for those cases where charge reduction was
possible, pleas and trials show o similar pattern;
multiple count, one-~olfense cases are somewhat moroe
likely to result in convietion on all counts, whoroas
multiple offense cases almost always involve dropping
ol counts and/or offenses, However, in the case ol
puilty pleas, two-thirds of the defendants charged
with multiple counts or offenses were convicted of
fewer than all charges, whereas only once-half of the
multi-charge defendants convicted at trial weroe
acquitted of some charges. Thus, i the plea and
trial cases are assumed to be comparable, it‘would
appear that © plea of guilty often obtains charge
reductions which would not be achieved at trial. As
we shall sec, however, these two groups of defendants
are not comparable in a number of respects, and the
effTects of plea bargaining are difficult to assess,

Whether or not plea and trial casoes are comparable,
it is clear that the charge-reduction process, if not
the end result, is quite different in these two modes
of disposition. Table 23 focusses on the nature of
charge reduction in guilty plea cases where there was
room for bargaining (i.e., excluding one-count cases).

Overall, offenses (rather than extra counts) were




TABLE 23

Nature of Charge Reductions in
Multi-charge, Guilty Plea casos,
by Offense

Convieton] Total
Offense on all Of fenses / Counts Multi-charvee
Calepgory Chargess - Dropped - Propped  Defendants (=1007

cmployoeoe

mail theft 50 - 507 4
othoer mail thelt 27 550, 18R 11
misce. theft 1% 86 - 7
drups: marijuana 187 gar. - 11
drugs: cocaine 13% 75% 139 8
drugs: heroin 6O 107, 13% 16
other drugs - 100% - 4
tax fraud IS 18% 277 11
other fraud/emboess, 70% Q% 204 10
forgery/

counterfeiting 18% 1 8% 27 11
weapons 204 7% - 7
axtortion - - 100% g
bribery - 43% 57 7

2/ o 3 30t rnae
all othor = 17% 33% 50% ¢
TOTAL 32, B% 41, 9% 25,60 117

s R

L/ tneludes six defendants against whom both offenses, and
additional counts of convicted offenses, were dropped.

27 Includes robbery, assault, perjury and miscellaneous
of fenses,
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most often dropped, and this practice was particu-
larly common in theft, marijuana, cocaine, and
weapons cases.  Extra counts tended to be dropped
whon only one offense was charged; three-fourths

of the "counts dropped" defoendants shown in Table
23 wore vharﬁcd with one offense,  Cortain types ol
offense sceem particularly likely to rosult in con-
viction on all charges, namely, heroin and various

fraud offenses,  These differences suggest the

the part of the prosecutor, presumably aimed at
obltaining more severe penalties in such cases. IS

$0, however, this goal is only partially achieved:
heroin cases do tend to receive harsher sontonces than
other drug offenses, but the auwnber of fraud counts
convicted does not scem to lead to higher ponaTties.é/

Method of Disposition

Table 24 shows how the local cases in Qur sample
were disposed of, by offense. Acquittals and dismissals
are so rare that the sample plea and conviction rates
of these oflfensues vary within a narrow range, and
the differences shown in the table wure often due to
the presence of a [ew large cases. The data does
gerve to suggest that some offenses (e¢.g., hard drugs;
tax fraud rarely result in an immediate plea of

gullty, perhaps because such en<cs are more complex

5/ See discussion at p. 94, infra.
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TABLE 94

Method of Disposition by Offense

Total
Initial  Later [} Found ' Total H No. of
Plea Plea | Total Guilty  Convic- Defen-
Of fense of of 11 Plea at . tion i Ac~ Dis- dants
Categary Guilty Guiltyin Rate |y Trial  Rate noquitted  missed | (=100%)
i
violent i 3% 637 L gsy b 13 sy - 137 8
s } ¢
employee mail theft 207 674 'y 87% % . 937 77 - 15
other mail theft 67 822 1 88Z | 6% 947 == 6% i 17
interstate shipment — 42% 252 ' 677 | 25% - 92% 8% -— 12
cars (conspiracy) 5% 627 . 677 ? 24% S0% 5% 5% 21
other theft - 67% L 67% ; - 677 - 337 12
drugs: ; : ; . '
marihuana 4 68% 72% - 724 20% 8% 25
cocaine - 91% + 91% | ~~ 917 —-— 97 11
heroin —— 867 . 86% 1. 542 . 914 . 9% - 22
other 50% 50% ¢ 100% = -- ' 1007 - -— b
o 1 o : o
tax fraud 8% 85% +  92% % 8% . 100% -— - 13
~other fraud 217 1% 93% . -— . 93 - 77 14
embozz lement - 100z . 1007 ~--= 1007 - - 3
interstate forpery  20% 604 °  80% i 204 , 100% - — 5
other -forgery 33% 67% i, 100% V! -~ 1 100% - - 6
counterfeiting 20% 60% i 80% i 20% ! 100% - - - 5
weapons 207, 0% ' 90% 1 10%  100%  -- — 10
extortion 17% 837 | 100% | —  100% — 6
bribery 63% 25% 1. 88% i 132 ¢+ 100% - - 8
perjury — 337 0 33% % 7% 100% . — S 3
all other offenses . 63% i; 63% 13% 75% - — 257 ; 8
1/ b T |
To:alt 137 687 % 81% - 9% 90% 47 6% | 228
ettt g et g ae et % ke ke g eay a s b e . - B n ’ . :

/. .
~ Excludes transfers received under Federal Rule 20 (which require a
plea of puilty).
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or less likely to receive probation (sce table 26,
infra). On the other hand, most of the bribery
defendants (all of whom received custody sentences)
entered an initial plea of guilty, presumchly to
minimize the embarrassment of lengthy court proceed-~
ings. Table 24 also shows clearly that, whereas
guilty pleas represent o faiv cross-weceltion ol thoe
offenses in our sample, this is not true of cither
trials or dismissals; interstate shipment and stolen
car congpiracy defendants accounted for one-third
of the defendants disposed ol at trial, and five
defendants in one large marijuana conspiracy case
represented one-hall of all acquittals. Delendants
charged with non-conspiracy auto theft accounted
for almost cne-third of the dismissals.

The overall dismissal rate of six percent, shown

in Table 24, actually overstates the proportion of

cases "lost'" by the prosecution. All thirtecen of
these dismissals were entered at the request of the
government, and only three appeared to reflect the
adverse progress of fhe case; “one deTendanﬁ died, -
one was dropped four months‘after his co-defendant
pleaded guilly, and one was dropped following a
suocéssful motion to suppress the principal piece of
evidence. Of the remainder, three defendants were
apparently dismissed in favor of more serious state

or federal charges; three appeared to have cooperated
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in the prosecutioﬁ ol their co-delendants; and the
other four were charged with offenses so trivial
that the decision to prosecute may have Deen a mis-
take. (e.g., a one-car, one defendant auto theft). In
most of these cases, the apparent reasons for dismissal
are very similar to the reasons for declination
previously cexamined, and it does not appear that con-
viction was ever seriously attempted. If all but
three of these dismissals are viewed as, in effecct,
helated "declination," the actual conviction rate
Tor "real" prosecutions could be as high as 95 percent!
This figure is not implausible, given the extremely
high degree of selectivity implicit in the overall
declination rate of 79 percent; it is not unrcason-
able to assume that the cases not declined or dis-
missed display a very high degree of provable guilt.
In a system such as this, the most interesting ques-
{tion thus may not be why so many defendants agree
to give up their right to trial, but rather, why
the "normal'" mode of disposition -- plea bargaining --
breaks down in certain cases. What causes 'plea
bargaining failure"?

One determinant of the method ol digposition
could be different types of defense counsel. As
noted in an earlier discussion, defense attorneys
in the Northern District may be éither government

employees (Federal Defender Staff), government com-
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pensated (Tederal Defender Panel), or privately-
retained. As shown in Table 25, these threc types
appear to be equally involved in dismissals, but
panel and retained attorneys are more likely to

go to trial than are full-time government defense
counscl.g/ Since panel attorneys arce actually
"private" practitioncrs being paid to handle the
particular case, these differences might sugpgest
that public defenders are less aggressive in their
defense efforts, less interested in trial experience
for its own sake, or more adapted to the "assembly-
1ine“‘processing of defendants with a high probability’
of provable guilt. ‘IIowobver, the dilferences in the
types of offenses typically handled by the different
attorney types (See Table 10 , supra), provide an
equally plausible explanation for these differences.
On the basis of our data, it is not possible to say
whether , for example, major conspiracy cascs are
mole likely'to go to'trial because they involve
attorneys who prefer that mode of disposition, or whether
the nature of these cases (or defendants) determines

the likelihood of trial.

g/The proportion of acquittals won by private
attorneys in our sample may be exapggerated somewhat
by the prwsence of one extremely large marijuana

case, hahdled almost entirely by private atﬁorneys.

All five tried defendants in that case were acquitted.




TABLE 25

Method of Disposition,
by Type of Defense Counsel

Fedoral Federal
Defender: Defender: Privatcly
Staff Panel Retained
0 o e
Plea of Guilty Q0 9 398 78 4
Convicted at Trial 2.7) 10.3) 10.4)
) 5.4 )y 12.1 ) 16.8
Acquitted 2.7) 1.7) G.1)
Dismissaed 5.4 5.2 4.8
Total 100% 100% 1007
Number of Defendantsi/ 37 58 125

L/
Excludes transfers received under Federal Rule 20,




85

There are other indications, however, that-the
method of disposition is selected by delendants or by
the prosecution, not by deflfense counsel. As Figure
3A and Table 24 indicate, one-third of defendants
who go to trial are acquitted,z/ which is inconsistent
both with the high overall plea rates, and with the
high degree of pre-indictmoent sceveening.  Such scereen-
ing should serve to eliminate "weak" cases, and if
a substantial number remained, we would expect more
deTendants to contest their cases at trial. One
way to harmonize these findings is to hypothesize
that there are a certain number of cases which are
"weak!" cenough to result in acquittal, bul not so
clearly insubstantial as to-lead the prosecution to
decline or dismiss. These borderline cases thus
should constitute one type of "plea bargaining
failure."

The existence of these cases poses a problem for
the prosecutor; if only they go to trial, he may find
himself wilh an embarassingly high acquittal rate,
which not ouly reflects on the skill of his office,
but also might tend to encourage additional delendants
to choose trial. Moreover, the '"weak" cases which
result in conviction at trial may receive sentencing

leniency from the court, in recognition of “he

Z/Published court statistics show that the acquittal
rate in the Northern District varied between 27% and
33% in fiscal years 1973 through 1976. See Administra-

tive Office of U.S. Courts, Annual Report of the Directol
FY1973, Table D-7; Id, FY1974; Id., FY1975;Id.,FY1976.
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marginality of the evidence; this tends to reduce
the weighted convicted rate (conviction rate times
average sentence severity), thus further encouraging
defendants to choose trial over plea disposition.
Finally, prosecutors may feel that some cases re~
quire few i[ any sentence concessions, in light of
the seriousness or prosecution priority ol the
offense, or that suchAcases will yield greater
deterrent impact if the sentence is imposed aflter
public trial.

For all of these reasons, the prosecutor may
refuse to bhargain in certain cases, thus forcing the
case Lo trial unless the defendant agrees to plead
guilty in return for nothing other than the saving
in time and legal expense. Some defendants will
still decide to plead guilty -- perhaps to avoid

the possibility of a court-imposed "penalty' for

not doing so (see below), but in general, we would
expect that the fewer the concessions by the prose-
cutor, the more willing the defendant should be

to submit to trial, in hopes of securing outright
acquittal. In addition, +the more serious the
offense, the more attractive the possibility of
acquittal -- however remote -- will appear, and if

a custody sentence appears a certainty in any event,

there may be little vrisk of receiving a court-imposed

"penalty" which would not be substantially eliminated

by parole authorities.

i e i Bt < e



An examination of the cases in our sample which
went to trial tends to support these hypotheses. 15
of the 30 defendants were charged with offenses wﬁich
receive special prosecution priority (i.e., con-
spiracy; public corruption; violent oflfenses; and
perjury), and another eight delendants were charged
with offenses which appeared Lo be of greater than
average seriousness, compared with olher offenscs
of the same category (di.e., largoer dollar amount of
loss; "commercial' violations of weapons or nation-
ality laws; tax "evasion,' as opposed to "{failure
to file"). All but one of the other seven Lrialé
was of average seriousness, Tor its oflfense type.

Thus, it appeafs that a certain number of
relatively serious cases may be "selected" for trial
by the interaction of the prosecution and deflense
considerations suggested above. These cases, plus
the "weak" cases which are more likely to result
in acquittal, make it very difficult to compare de-
fendants who plead with those who go to trial and
are convicted. Notwithstanding this difficulty, it
is sometimes suggested that many defendants who plecad
guilty would be acquitted or dismissed if they
contested their cases;§/ moreover, it is generally

pbelieved that defendants convicted at trial receive

§/See Finkelstein, "A Statistical Analysis of Guilty
Plea Practices in the Federal Courts,' 89 Harv. L.
Rev. ‘293 (1975).




88

.

n"gubstantially more severe'! sentences than they would
if they had pleaded guilty.g/ Both of these assertions
rely on the assumption that cases going to {rial are
"eomparable" to cases disposed of by plea, which

our findings suggest is unlikely. Indeed, Lo make
this assumption is to presuppose that the system lacks
any degree of rationality in the determination of the
method of disposition. In the federal system at
least, plegs and trials are not "randomly selected"
from among the total group of defendants proscecuted.
We shall return to this problem after a preliminary
examination of the factors which aflect sentencing

within the guilty plea group.

i

9/ See National Advisory Commission on Criminal
Justice Standards and Goals, Report on Courts
(1973), at 48.




3. Sentencing Patterns

In the federal system, sentences are imposed by the judge
who received the plea or presided over the trial ot Lhe delendant,
Recommendations are sometimes made hy the prosecutor oy, in the
Northern District, other judges who sit on the court's Sentencing
Council,ig/ and both of these influcnces may scrve (0 oncourage
consigtent sentencing in cases heard by dilferent judges, Some
disparity in the sentencing of "similarly situated" offenders
still remains, however,ii/ and our study did not attempt to measure
and analyze these variations, Instead, we have [ocused on a fow
rase attributes, such as the offense and dollar amount of loss,
in an effort to determine whethexr the average hUuLonéns imposced
in different types of cases form any consistent pattern, iIn‘an
effort to control for the effects of method ol filing and dise
position, we will first examine sentences imposed in local cases
wvhere a ﬁlea of guilty was entered,.

The three basic sentencing alternatives available to federal
judges are (1) commitment to a federal penitentiary, reforma~-
tory or camp ("Custody of the Attorney General'); (2) supcrvision
by tﬁe U.S. Probation Service, with or without special non-
custodial conditions;lg/ and (3) a combination of a short sentence
(six months or less) in a "jail-type" or "treatment" institution fol-
lowed by a term of probation ("split sentence“),iﬁ/ Any of these

sentences may be combined with a fine, where authorized by the

19/ See Diamond & Zeisel, "Sentencing Councils: A Study of
Sentence Disparity and Its Reduction," 43 U.Chi.L.Rev.1l09 (1975)
11/
= Id. ,
12/ —7 '

=2/ 1n the present study, suspended sentences not involving any
period of probationary supervision are grouped with
probation sentences,

13/ 15 v.s.c. §3651.

PR - e meTh s - preyen
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statute defining the olfense, and a fine may be imposed as the
only penalty ("fine only').

Table 26 shows how these different sentence types were used
in local guilty plea cases, by offense., Certain categories, such
as violent offenses, non-employee mail theft, heroin oflfenses,
extortion and bribery disgplay a very high incidence of custody
sentencesd, whereas cemployee mail thelt, miscellancous thefts,
and marihuana olfenses generally receive probation. The magni-
tude of these differeiuces suggests a high degree of consensus
in sentencing policy among judges and progecutors in Lhe Northern
District, which we will examine further at the conclusion of
this section, These difflerences also mean that any more de-
talled analysis ol sentencing patterns must control for the
possible elfectls of the offease variable,

An analysis of the effect of different types of defense
counsel illustrates this problem, Table 27, which summarizes
the sentences rveceived by defendants with each counsel type,
suggests that Federal Defender Staff attorneys are more effect-
ive in securing non-custodial sentences. As previously indi-
cated, however, the three attorney types handled very different
kinds of cases; private atlorneys handled almost all of the
extortion, bribery, and income tux cases, and these offenses
tended to receive custody or a split sentence. Panel attor-
neys handled a high proportion of the counterfeiting and non-
employee mail theft cases, which also received frequent custody
sentences. The contripution of these attorneys could be one

factor which caused fthe differences in sentence types, between




TABLE 26

Sentence Type, by Oflensc

Local Guilty Plea Cases Only

1/

= Txcludes transfers received under Federal Rule 20
and defendants convicted at trial,

2/

=~ Includes weapons, perjury, and miscellaneous offenses,

Custody of Probation No, of

Offense the Attorney Jail plus o Fine Delendants
Category Goneral Probation Suspended Only (- 100%
Violent 83% - L7% - 6
employee mail theft - - 100% - 3
other mail theft GQO% - 407 - 15
cars: conspiracy 29% 214, 500 - 1
other theft 5% 25% B8O o' 16
drugs: '

marihuana & other - 18% 82% - 22

cocaine 30% 10% G0 - 10

heroin 68% 119 210 - 19
tax fraud 25% 33% 420 - 12
other fraud/

embezzlement 13% 19% 69% - 16
forgery &

counterfeiting 437% 14% 43% - 14
extortion &

bribery 77% - o 15% 13
a1l other 2/ 20% 134 40% 270 15

Total local pleas 31.9% 13.5% 50, 8% 3.8% 185

1/




TABLE 27

Sentence Type by Type of

Defonse Counsel, Guilty Pleas Only

Cusitaddy of Lhe
At torney General

Jail Plus Probation
(or "split sentoenee™)

Probation or Suspended

Sentoenee

Fine Only

Total

Numher of Defendants

Foderal
e Fender

Staflf

i T R

9

‘..1‘1 R

18.2

60.6

1000

Tecoral
Do fonder

_Panel

kb ¢ b

[TSa——

ary v
Wida l%

11.6

0

1007

18

92

Privatoe

Al tormey

iy At b 55

16,9

1008

98




Lhese offense groups, or the differences could bhe due to the
cases themselves,

In an effort to separate these aeffcets, we sxamined sen-
tencing by attorney type within three major offvnse catepories
which included fairly equal proportions of each attorney Lype,
as well as considerable sentence variation, Among the 14 do-
fendants who pleaded guilty to one count of consgpiracy to lrans-
port stolen semi-trailers in interstate commerce, sentence
severity was cqual in cases handled by Federal Doelonder Stall
and Panel attorneys, while private attornevs obtained a hipher
rate ol probation; if trials are included, the sentence sever-
ity of all three types is equal., As for non-cmployee mail
theflts (fifteen pleas) and drug offenses involving sale of
heroin (evighteen pleas), the defendants represented by stafl
attorneys recceived the lightest sentences, while {hose re-
presented by private attorneys were must likely Lo recveive a
custody sentence, However, an examination of the amounts of
drug and contraband in these cases yielded an altlernative ex-
planation: private aticineys consistently represented the most
serious cases, while staff attorneys handled the smallest ones,

When dollar and drug amounts were examined separately,
for those ollenses with sufficient sentence variation and
known amounts, the patterns were strikingly similar to those
{ ound in the analysis of the decision to prosecute. Among non-
employee mail thefts, the median amount to which defendanls re-
ceiving custody sentences pleaded guilty was $3,350, wherens
the median amount for defendants receiving probation wag only
$460. TFor defendants who pleaded guilty to offenses involving

heroin, the median amounts were asg follows: Custody and split
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sentences--63 grams; probation--22 grams. As for defendants

pleading to cocaine offenses, the median amount of drug for

defendants sentenced to custody

or spiit sentence was 767

grams; for defendants sentenced to probation, the median amount

was 275 grams. Given the limitations ol our sample size, it

is not possible to analyze dollar and drug amounts separately

for each type of defense counsel, so we cannot be surc which

variable has more explanatory power. At this point, however,

we have more corroboration for the offense sceverity variables;

larger dollar and drug amounts appear to be associated both

with higher prosecution rates and greater senlencing severity.

We also examined the relatignship between sentence sever-

ity and the number of counts or

pleaded guilty. Even if judges

secutive sentences, it might be

or offenses at conviction would

tody sentences, or longer terms.

offenses to which defendants

are unwilling to impose con-
that the presence of more counts
encourage‘greater use of cus-

Table 28 compares the sen-

tences imposed on defendants convicted of one, two, and three

offenses, following a plea of guilty, and Table 29 shows the

effect of multiple counts, controlling for number of offenses.




TABLE 28

Sentence Type by Number of Offenses
Convicted-~Guilty Pleas Only

~ One Two Three
Sentence Offense Offenses Offenses
' % 2
Custody of thc
Attorney General 27.0 54.5 100.0
Jall plus Probation
("split sentence') 13.8 13.6 -
Probation or
Suspended Sentence 55.3 27.3 -
Fine Only 3.8 4.5 -
Total -100% 100% 100%
4

Number of Defendants 159 22
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The sipnificance of additional offenses appears to be
related to the high priority given conspiracy charges in the
Northern District. Additional countsg of a single offense
often reflect a series of acts in a single course of conduct,
which the authorities may consider to be a single "crime,"”
with limited indications of broader criminality. Another
factor related to the insignificance of extra counts is the
relatively narrow sentencing range employed by judges in the
" Northern District. As previously noted, the average custody
sentence in our sample was 2.6 years, which was about one-fourth
of the average statutory maximum available in these cases (10.1 years),

assuming fully concurrent sentencing.lﬁ/ Aﬁpareétly, the
Judges of the Northern District are reluctant to impose heavy
custody sentences, perhaps out of respect for the power of the
parole board, perhaps to maintain a high plea rate, or perhaps
because they feel longer terms would be unjust. In.any case, it

is clear that the judges are not in need of additional sentencing

14 . Co - . ' .
14/ With full consecutive sentencing, the average maximum
available in these cases was 16.9 years.
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authority in very many cases (the typical statutory maximum

is five years), nor could they take extra counts into con-

sideration in custody cases without exceeding the sentencing

limits they wish to observe.

Lffects of Plea Bargaining on Scentoncing. It is generally

assumed that plea bargaining results in sentence concessions,
and that defendants convicted at trial thus receive mors severe
sentences than Lthey would have if they had pleaded guilty.
-Sentence leniency can be dispensed in several ways: (1) I
can result from charge reductions Which lower the maximum
penalty available to the judge (or eliminate a mandatory
penalty); (2) sentence recommendations ol the prosecutor can
lead the court to order a lesser sanction; (3) Even if the
prosecutor takes no action, the court can decide to "punish"
defendants who refuse»to admit their guilt. One judge in the
Northern District attempts to distinguish between deflfendants
with a substantial “good faith'" defense, and those who simply

decide to "roll dice with justice."
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However, there are at least two reasons, apart from plea
concessions, why we would expect defendants convicted at trial
to receive sentences of greater average severity. TFilrst,
as noted above, there is reason to believe thatl prosecutors
and deflendants select trials by dilferentiai willlngness Lo
bargain, and that many of the trials so selected represent more
gserious offenses, or at least cases with a high priority with-
in the prosecutor's office (resulting in demands for stiffer
'penalties). Secondly, defendants convicted at trial represent
only a portion of defendants going to trial; the rest are
acquitted. ILven assuming that trials and pleas are generally
"comparable' in terms of overall "strength," andvprosecution
priority, it is the weakest, lowest priority cases which are
most likely to result in acquittal, and which, given a plea
of guilty, would have been most likely to result in sentence
leniency, reflecﬁing either low priority or continuing uncer-
tainty about the strength of the case. Thus, if the "bottom"

drops out, in terms of sentence severity, the defendants




Sentence Type by Method

TABLE

30

of Dispogition

Sentence

Custody of the
Attorney General

Jail plus Probation
("split sentence')

Probation or
Suspended Sentence

Fine Only

Total

Number of Defendants

Guilty

Plea

el
Kid

31.9

13.5

50.38

3.8

100%

1852/

101

Court or

Jury Trial

ot
W

60.0

30.0

10.0

100%

20

iy Includes three defendants who entered a guilty plea

on the day scheduled for trial.

Excludes 14 defendants

received by transfer under Rule 20 of the Federal Rules
of Criminal Procedure.
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Moreover, a number of offenses with very high probation
ratbes are not represented among the defendants convicted at
trinl and, as previously suggested, many of the latter deflfendants
wore among the most "serious" in their respective offonﬁe
catepgory.

If delfendants were randomly assigned to these difterent
methods of disposition, and the probable sentences ol acquitted

delendants could be estimated (by interviewing the judge, for

example), it would be possible to deline the "price” ol trial

precisely. Obviously, the lirst condition is illegal, and the
second was not feasible, given the "after-the-fact" nature of

our rescarch design. However, these conditions may be approximated
by a careful matching of pleas and trials, and the results

tend to suggest a lower "price" than shown in Table 30. Of

the 20 defendants convicted at trial, matches among the pleas

could not be found for six, either because no delendants charged
with such an offense were disposed of by plea, or because the

tried defendant was clearly charged with a much more serious

violation than the average plea (e.g., a $10,000 interstate
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forgery case, which involved four times the largest amount

. 16
charged in any ples 1&90).&3/

In some cases matcehing was lairly
easy, since the majority of pleading delendants were codeofen-
dants in the same case as the defendant(s) who went Lo trial.

In other cases, the matehing is only approximate (e.g., two
trial defendants charged with two counts cach ol perjury beflore
the grand jury were matchoed with one defendant who pled to

the same number of counts of that offensae; a postal employee

‘charged with theft of two typewriters was matched with 13 olhoer

employees who pleaded guilty 1o the same oflense, involving

stolen watches, "test letters," and variousg thefts of undisclosed

amount). Lach of the 14 tried defendants 1s within the range of

apparent seriousness for the matched plea cases; eleven appeared

to be of equal seriousness; two were above the average for that

offense, and one was slightly beiow.

16/ Corporations were also excluded, since Lhe only possible
sentence is a fine.
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convicted at trial will tend to receive sontences of greater
averige HOVOPi[Y:ig

Table 30 summarizes the oxtent to which these various
factors produce overall disparity in sentences hetwoeen pleas
and trials., If these two groups are "comparable,™ then it is
clear that the "priced' of going to trial is a substantially
increasced risk ol receiving a prison sentence, or at least a
bricel term in jail followed by probation ("split sentence™).
‘Ih,nvover, at leasl six ol the ten acquitted defendants were
charged with offenses which would probably have led to probation,
#0 some ol the difference shown in the table may be due to

loss of these "bottom'! cases.

15/ One implication of this argument is that the group of
delendants who plead guilty also contains a number of "weak"
cases which, if they had gone to trial, would have resulted in
acquittal, Thus, plea bargaining reises problems of equity
even il careflul studies show that there is relatively little
added sentence severity imposed on defendants who are convicted
at trial; these may not be the defendants who are being treated
most unjustly. However, if the "price" of trial is not too
great, the probability of coercing guilty pleas [rom uncon-
victable defendants is lower.
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Table 81 shows the result of this matcehing exerceise,

Defendants convictod al trial still receive more severe penalties,
but the gap between pleas and trials is narrower than the overall
difference shown in Table 350, Maorcover, there are still several
factors other Chan plea concessions which could explain this
gap. These defendants were matched on the basis ol overall
offense deosceription, which does nol take account of cithor
differential degrees ol ceriminal responsibility within o case,
“or differences in eriminal historices. Fn& the reasons proeviously
suggested, it is likely that prosecutors seiccet the more culpable
and repetitive of fenders for trial., TFinally, there is still
the problem of the acquitted defendants, who may represent the
least serious, least responsible defendants selected lor trial.
Of the ten acquittals, [ive were charged with offenses which
permitted matching in Table 27; four involved charges which often
led to probation, among the pleading defendants. Il these four
are treated as, in effect, probation sentences, and the {ifth
as probable custody, the gap in Table 27 narrows even further;
trials would involve 47 percent custody, 21 percent gplit

sentence, and 32 percent probation.

¥
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TABLL 51

Sentence Type by Method of Disposition
for Matehed Plea and Trial Defendants!/

fmilly Court or
Seutence Jblea Jury Trial
Custody of the
Attorney General 41 07
Jail plus Probation
("split sentence™) 13 20
Probation or
Suspended Sentoenee 46 1
Fine Only 0 0
Total 1007 1007
Number of Defendants 87 11
) 1 : 2 / 3 3 3 .
Avoragoe Scenlenceoe Severity= 1 1/2 points 6 points
Average Length of Compar-
able Custody Sentences 3/ 2.4 yveoars 2.8 vears

L/ Guilty plea defendants were "matched” to tried defendants
on the basis ol offense and amount of loss or contraband.

9

2/ Based on the sentence-severity scale emploved in Diamond ard
Zeisel, "Sentencing Councils: A Study of Sentence Disparity and
Its Reduction,'" 43 U. Chi. I.. Rev. 109, 121 (1975).

3 . .

3/ Seven tried defendants who received custody sentences were
matched with 33 guilty-plea defendants who received custody terms
for similar oflenses.
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The matcohing exercise and other "adjustuents"” described
above certainly do not ruale out the possiblity that defendants
who exorcisce theiv conmtitutional right to trial are "punishea®
for this deocision,  Our data does suggest, howevor, that this
penalty is less than might be supposed.  Our best estimate of
the true diftfoerentiol is shown at the bottom of Table 31, in
torns of sentence severity "points” (whieh permit comporison
ol different sentence types), and also in terms of the average
length of cuslody termss imposed (which tends to lessen the
impact of the "missing" acquittals). A diffcerence of 1} points
overall is cguivalent to the difference betweoen threce years!'
probation and a s=plit sentence; or between a split sentence and
a year in prison; or between a year in prison and two years in
prison, However, the average custody terms shown suggest that
the difference is less when that sentence type is used, and any
differences remuining may be eliminated by parole decisions,

wiich are generally based on the nature of the offense and
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+

oflfender, not the method of adjudication.lZ/ These diflfferences
still raise important policy issues--is it proper to favor
defendants who piead, and which group has received the "opti-
mum" degree of punishment, relative to the offense? But to
the extent that defendants, through their counsel, are awarc
of the true differential, a '"price" this low would not appear
to pose a significant risk of generating coerced pleas.

Assuming that there is a 'price'" for going to trial, how
is this penalty exacted? It was previously suggoested that

1

charpe reductions, resulting in reduced maximum penalties,
would be one way to favor defendants who plead. However, an
examination of the matched defendants in Table 31 suggests
that this method is rarely used; nine of the 14 tried de-
fendants were charged with a single count, and three who were

convicted of more than one count received sentences no more

17/ The U.S. Parole Board recently adopted guidelines for its
decision-making based on the severity of the offense (including
dollar value of loss of drugs) and probability of parole success.
See 47 Ted. Register 37,322 (1976).
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severe than similar defendants convicted of a single count.

Thus, it appears that sentence recommendations or court-
initiated penalties are the source of the gentencing difflferential
shown in the table. This conclusion agrees with our previous
finding, in guilty plea cases, thdt senlence severily is not
affected by the number of counts at conviction.

Overall Sentencing Patterns by Offense. We turn now to

a further examination of the offense variable, which appears
"to bear a strong relationship to sentence type and soverity.
The patterns explored below lend further support to our earlier
conclugions about the most basic priorities implicit in the
administration of federal cyiminal justice in the Northern
Districtr The rationale of prosecution and punighment in this
district is generally based on deterrence or retribution, not
incapacitation or rehabilitation, and the variations in pro-
gsecution and sentencing rates by offense reflect a consistent
set of relative value judgments.

A threshhold problem concerns the selection of cases for

this analysis. Up to now we have excluded transfers into the
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district, since these are selected for prosecution by offlficials
in other districts; are transferred only if the defendant
agrees to plead guilty; and involve patterns of charge selection
and revision which are atypical of this district. When it comes
to sentencing, however, these cases conform very closely to
the patterns of the Northern District; they more often receive
probation, when compared with local plea cases, but this appears
to be due to the fact that the transfers (which ususally
originate in smaller districts) are generally less serious
violations, in terms of dollar amounts, drug amounts, conspiracy
charges, and other factors. Accordingly, the transfers will
be included in our summary of sentencing patterns by offense.

We have also been excluding cases disposed 6f at trial
from certain analyses, so as to eliminate whatever effect the
method of disposition itself might have. However, we also
recognized that éases going to trial often reﬁresent the most
serious c¢ases in that offense group, so that some added sentence

severity would be expected. Thus, in comparing the sentences
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imposed in different oflense groups, there are possible distortions
both from including and from excluding the tried defendants,
Despite the common assumptions about pleas and trials, we have
decided to adopt the '"null hypothegis'" for purposces of comparing
sentences, and include all sentenced defendants.

Table 32 summarizes the sentencing patterns within each
offense category represented in our sample. If non-probationary
gentences, particularly custody of the Attorney General, are
taken as a measure of seriousness or priority, the sentencing
patterns look remarkably similar to the relative prosecution
rates examined previously (see Table 14, swra ), ~Violent
offenses, non-employee malil thefts, heroin offenses, extorition
and bribery all show very high gross and adjusted prosccution
rates,l§/ and very high probabilities of receiving a custody

sentence. When split sentences are included in the measure of

18/ Extortion and bribery are not shown separately in Table 14
due to the small number of cases, but virtually all such cases
in our sample were prosecuted.




TABLE 32

Sentence Type, by Qffense

Custody of

112

Probation No. of
Offunse the Attorney Jail plus or Fine Defendants
Category General Probation Suspended Only ( = 100%)
violent 85. 7% - 14.3% - 7
employee matl theft - - 100.07 - 14
other mail theft 62.57 s 37.5% - 16
interstate shipment 27.3% 18,27 54 5% - 11
carsg: conspiracy 36. 8% 26. 3% 36.87% - 19
cars: na conspiracy - - 10(. 0% = 3
other theft - 22,2% £5.6% 11.1% 9
drugs:
marihuana - 13,67% 86.4% - 22
cocaine 27.3% 9.1 63.6% - 11
heroin 70.0% 10.0% 20.0% - 20
other —— 50.0% 50.0% - 4
tax fraud 23.1% 38. 47 38.4% - 13
other fraud 7.7% 15.4% 76.97% - 13
embezzlement 25.07% 25.0% 50.0% - 4
interstate forgery 20.0% 40.0% 40.0% — 5
other forgery 28.6% 14.3% 57.1% - 7
counterfeiting 71.47% 14.3% 14.3% - 7
weapons 30.0% 20.0% 40.0% 10.0% 10
extortion 66.7% - 16.7% 16.7% 6
bribery 87.5% - - 12.5% 8
all other 30.0% 20.0% 20.0% 30.0% 10
Total 33.3% 15.1% 48, 4% 3.27% 219
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sentence severiﬁy; two other high prosecution priority offlenses--
conspiracy auto theft and tax fraud--also show high sentence
severity. The three major drug types show the same pattern
of priority in sentencing as in prosecution; marijuana is leasp
"serious," heroin is moét serious, and cocaine lalls in the
middle. The similarity of these rankings is all the more
?

impressive considering that one effect of heavy pre-trial
screening (low prosecution priority) is Lo weed out the most
.trivial cases. Thus, from a purely statistical point ol vicow,
one might have predicted an inverse relationship between prose-
cution rates and sentencing severity.

Mail theft by postal employees is the.only offense with
a high prosecution rate but low sentence severity. This appears
to be a case of unusually heavy pressure from the law enforce-
ment agency (the Postal Service) during the Christmas mail
period, which results in prqéecution of many very trivial

thefts; amounts of five or ten dollars are common, unlike the

very high "de minimis" level applied to other offenses by the
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U.S. Attorney's Office. The Postal Service feels the need to
deal strictly with dishonest employees, but fthe federal courts
are unwilling to impose heavy penalties for such relatively
minor offenses.

Further analysis of these sentencing patlorns suggoests
a mixture of defterrent and retributive gentencing philosophies,
The u;e of short jail terms, for example, appears to be rather
selective. In tax cases these sentences are probably designed
to achieve the doterrent efflfects of a custody sentence wilthoul
geriously disruptling an otherwise law-abiding life-stvle--~the
”tasté of jail" philosophy. This approach may be followed in
other cases too, but an alternative explanation is thal these
sentences retlect compromise or ambivalence as Lo the seriousness
of the offense. Conspiracy car thefts, "other drugs'" (am-
phetamines), and interstate transport of forged securitics may
appear insufficiently serious to merit a prison sentence, but
too serious for probation. The average jail sentence imposed--
120 days--may seem an appropriate means ol making a deterrent

"statement'" about these offenses.
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The imposition of fines, either alone or in combination
with other penalties, is also highly selective. Naturally,
a fine is the only penalty available for a corporation or other
individual, and half of the "fine only"” sentences involved
such defendants. In serious cases the lines can be very
high (e.g., $50,000 in one bribery case), but the normal
range is closer to $2,00Q. A fine is most often combined with
probation (18 percent of these sentences), and is sometimes
‘ugsed in conjunction with a split sentence (12 percent). In
terms of offense, such combination fines were most often imposed
in fraud (31% of these cases) and in conspiracy car theft cases (32%).
Most of the other "fine-plus' sentences were imposed in mail
theft and drug cases. The use of fines in fraud, drug, and
conspiracy theft offgnses may be based on the assumed profitability
of these crimes; {ines for mail theft are harder to justify,
given the low dollar amounts involved.

A comparison of custody sentence lengths within these
of fense categories sheds further light on sentencing philosophy.

As previously indicated, the average custody sentence in our




o e B e T,

;
%
1
|
H
S
[
i H
i i
i
3
A |




‘o




St ¢

118
The average term of probation in our sample was 3.0 years
(3.3 years for probation components of split sentences), which
is mueh closer to the sﬂututory maximum: (fdve years) than most
custody sentences.  Probation terms seem unlikely to have any

significant general detcerrent eflect, but theoy might bo vioewed

Cas encouraging some defendants toabstain from eriminal involve-

ment during the period of supervision (a form ol temporary,

"gpaecial' deterrence), and some conditions of probation (e.g.,

“drug or aleohol treatment) are clearly intonded to promote

rehabilitation. The most likely function of probation, however,

and the hypothesis which best explains the lengthy terms im-

posaed, is retribution. If defendants who receive these sentences

are considered to have "gotten off" with o lesser penalty

than incarceration, judges may feel that the symbolic value

ol a lTonger probationary term is a necessary substitute for

greater sentence severity.

A Postseript on Mandatory Sentencing, The present study,

by focussing on average sentences, has tended to ignore the large

s

depgree of variation within groups of defendants charged with
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0 4 .

fairly similar offenses. The problem of such disparity is one
explanation for the recent rash of proposals [or mandatory
S . 19/ . , . e Con . X
sentencing,~' under which the offense at conviction determines,
within a fairly narrow range, the sentence which must be imposed,
Some of these proposals also call expreossly Tor some degroeo

. . . 20/
of mandatory consccutive sgentencing.=>

Our study has shown that the number ol counts at convietion

is a poor predictor of the sentence imposed; that average

~eustody sentences imposed are much lower than statutory maxima;

and that sentencing levels, by offense, do nol always correlate
- , e s s C o s . . 21/
with the levels of seriousness implicit in statutory maxima.,==

22/

Thus, the present system is very far removed from "fixed price'-—

C
iﬁ/Sce, e.g., Failr and Certain Punishment: Report of the

Twentieth Century TFund Task Force on Criminal Sentencing,
MeGraw-Hill, 197G,

20714, , 27-28: 49-50.

gi/For example, the weapons offenders in our sample received
average custody terms of 1.5 years; the statutory maximum for

a single count is 10 years. 26 U.S.C. §5871. Seven sample
delfendants convicted of conspiracy to transport stolen semi-
trailers received average custody sentences of 2.6 years, and

two received the statutory maximum of five years. 18 U.S.C. § 371.

2 N . . . .
3_/ See I. Zimring, "Making the Punishment Fit the Crime: A
Consumers' Guide to Sentencing Reform" (1976),

P T TR - . R T YT



sontenceing, bul the results achieved form a econsisteont and
ational pattern of law enforeemoent,

From thoese results, one could draw two very different
conclusions about the need for macdatory sentences.  Some would
)

say that thie "lawless” approach i precisely why rieid controls

are neeessary.  However, the degrec ol variance hetween the
present systen and mandatory sentencing, plus the apparent
coherence ol the de facto policies, must caution us against
“atlempting so thorough and sudden o change,.  The policies being
pursued in th.s District appear to be shared by both prosecutors
and judges, ard one cannot help thinking that these decision-
makers would find ways to continue the pursuit ol justice as

they define iv, despite attempts Lo drastically limit their
options. Ceraainly the massive sceale of prosecutorial discretion
in the federal system, as documented in this study, provides
substantial potential for rigging the ”pr?uu list," and thereby
defeating mandatory penalties. Existing devices, such as guide-
lines for prosecutorial and judicial diseretion, may provide more
elflfective safeguards against arbitrary administration of criminal

Justice.
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Do Arvest and Pre-convicecion Release Policies

All prosccuboed defendants, except fugitives, and
coertain nunber of defendants who are eventually declined or
transtferred to other auwthorities, are arrestoed or otherwisoe
subjected to olficial restraint pending the disposition nf
the charges.  Under the Bail Beform Act ol 19006, ] arrestod
defendants are 1o be released on their own recognivanca,
or under the least restrictive conditions which will "reasonahly”
assuce their appearance in court as necoded.  Such conditions
may include (1) custody or supervision by designuted purties,
(2) restrictions on travel, associations, or place of abode,
(3) exccution of an appearance bond, with a depesil ol cash
up to 10% of the amount of the bond ('10% bond"), (1) exveution
of o bail bond with surcetics, (B) depogit of 100 of the bond
amount in cash, or (¢) any other condition (ineluding detention
alfter certain hours of the day) that is "deemed reasonably
necessary to assure appearance,

Detendants who are unable to meet their release conditions,
or who are waiting to have release conditions set, are held in
custody of the U.S, Marshal. During the period covered by
our study the only federally operated pretrial detention
facility in the Northern District was the Marshal's lockup
in the courthouse building, which was used solely for daytime

[

detention of persons awaiting hearings.” Thus, defendants

L1 u.s.c. §3141, et seq.

Subsequently, the U.S. Bureau of Prisons opened a
combined detention and correctional center in Chicago. Sce
text at n. 14, infra.
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being held overnight had to be housed in local county or
city facilities, on a contract basis. Typically, defendants
arrested in the evening, or on Sunday, would be held in the
main Chicago Police lockup until they could bhe brought bhefore
a magistrate; at that point, if they were not releasced or
turned over to other authorities (the usun] procodure with
interstaté fugitives), they would be.trnnsferrod to the Cook
County Jail. The jail formerly held all federal prisoners
together in a single tier, but during the period of our study
they were scattered throughout the institution.

As part of a qelated study, members of our project and

4

U.S. Bureau of Prisons staff interviewed all federal prisoncers
at the jail as of June 23, 1975. Al that point (and during
most of the period of our study) the jail was extremely
overcrowded, with many prisoners lacking even a bed and eating
utensils. Those prisoners with beds were generally held
two-to-a-cell, in a 6-by-8-foot space originally designed
to hold one p:rson. Most of the federal prisoners interviewed
spent ‘their days in idleness, and the un-alr-conditioned tiers
where they  were confined were dark and extremely foul-smelling.
The jail itself is located about five miles from the center
of town (the site of the federal building and most lawyers'
offices) and is not easily reached by public transportation.
Prisoners are further isolated by the infrequent visiting
times (two days per month for a given tier) and by the
restrictions on telephone usage (one call per prisoner).

- It lipght of such severe detention conditions, the nature

and timing of pretrial release decisions take on major




123

importance; a delay in bail-setting or inability to make

bail results in confinement which can only be described as
punitive. On the other hand, a humane desirce to avoid imposing
such confinement could lead to excessgively lenient release
conditions, resulting in greater rates ol non-appcecarance and the
delay, or permancent wavoidance, of vriminal sanetions, In tho
remainder ol this section we will examine the nature of
bail-setting practices in the Northern District, the roates

of release and detention, and the incidence of lailure-to-appear

problems.

1. Initial and Revised Bond Conditions

Three hundred sixty-eight of the defendants in our sample
had release conditions set by a magistrate or Jjudge in the
Northern District. All of the possible rclease conditions
mentioned above were used, with. the exception,of detention
"after houfé,” but the most common choices were personal
recognizance (without special conditions) and 10% bond.

Table .33 summarizes the initial release conditions set by
magistrates and judges in our sample of matters.

.Most of the district court bonds were set by the Chief
Judge or acting Chief Judge, upon receipt of the indictment
from the U.S. Attorney--i.e., prior to arrest and the ‘
appearance of defense counsel. Magistrate bonds were generally
set after arrest, at the time of the defendant's first
appearance before the wmagistrate. In spite of these differences
in procedure, and certain differences in types of offense

involved, magistrates and judges set fairly similar bonds {for




.Table 33

Initial Bond Type, by Judicial Officer and Dispositionl

Set by U.S. District

]

]
Set by U.S. Magistrate, N.D. Illinois § Judge after Filing
E

. of Indictment or
turned over to prosecution Information 3
Bond Type other authorities” declined prosecuted Total
% Z % % A
Recognizance -
no special conditions 16.3- 80.6 48.6 . 46.14 50.0
third party co-sign 0.0 3.2 4.5 : 0.0 2.2
other special conditions 4.7 3.2 2.7 ' 1.4 2.4
Subtotal 20.9 87.1 55.9 i 47.6 564.6
10% Bond 41.9 12.9 35.1 i 47.6 _36.1
i
Surety Bond 25.6 0.0 4.5 i 0.0 4.3
100% Cash 9.3 0.0 0.5 | 4.9 3.3
Combination or Other 2.3 0.0 3.6 0.0 1.6
Total 100% 100% 1007 100% _ 100%
No. of Defendants 43 62 111 : 143 % 368

Excludes seven bonds set by judges and magistrates in other districts.

Includes interstate fﬁgitives and defendants wanted in other districts.

Includes nine defendants still pending final decision as to prosecution; all but one
had recognizance bonds.

Includes six defendants who were issued a summons and appeared but who never actually
signed a recognizance bond.

PGt
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progecuted defendants. Among non-proscecuted defendants,
however, the magistrates distinguished sharply hetween
"local" and non-local delendants. The latter--interstate
fugitives and defendants wanted for prosecution in other
federal districts--most often received 10% ov surety bonds;
local defendants who were eventually deelined by the U.S.
Attorney were almost always rceleased on recognizance.

The very high proportion of "OR" bonds among dceelined
defendants, particularly when comparced with the bonds scet by
magistrates in prosecuted cases, suggests that declined
defendants are considered to be better release risks;
alternatively, bond-setting may actually be an anticipatory
"punishment" decision,” based on the perceived seriousness
of the offense and the probability of conviction. Since
risk of flight is arguably correlated with the 1atté; two
factors, it is difficult to say which rationnie governs
bond-setting. As we shall sec, declined defendants do have
a lower failure~to-appear rate, and the bond-setting policies
applied to different oflfenses suggest that risk of [light is
a major consideration. Iowever, this does not necessarily

mean that prosecuted defendants who appear as required do so

because they posted higher bonds; il the typical federal

defendant is simply a very low escabe risk, then the higher

bonds given to prosecuted defendants are unnecessary.

Table 34 analyzes initial bond-setting practices by offense.

In order to permit the size of non-recognizance bonds to be

taken into account, all such bonds have been recoded to show




Initial Dollar Amount Needed
to Obtain Release, by Offense

Taﬁle 34
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Total
No Deposit  Less than $1000 to Qver Defendants
Offense Category Required 1 $1000 $9,999 $10,000 (= 100%)
)

Violent” 14% 11% 21% S4% 28
Thefl 687% 26% 5% L 102
Drugs 34% 37% 21% 8% 97
Fraud/Embezzlement 16% 18% 6% 0% 34
Forgery/Counterfeiting 82% 74 54 7% 44
Weapons 43% 36% 21% 0% 14
Nonviolent Fugitives

and Federal Escape 277 33% 20% 20% 15
Extortion and Bribery 79% 21% 0% 0% 14
All Other 60% 35% 5% 0% 20

All Offenses 54.6% 25.8% 11.4% 8.27% 368

Includes six defendants who were issued a summons and appeared,
but never signed a recognizance bond.

2 . , ,
Includes two defendants charged with interstate auto theft and

murder (of- the owner) under state law.
interstate fugitives charged with violent state offenses.

Also includes eight
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the actual dollar amount required to be posted to obtain
release (”reléase amount”).3 Ag might be oxpected, defendants
charged with violent offenses had the highest release amounts
(often oVer $50,000), and non~violent fugitives were also
given relatively high bond:;.{1 Drug and weapons offondors
were more likely to receive initial bonds in Lhe middle range
(release amounts of $1000 to $10,000). Most other ollenders
were required to post small amounts or no money at all, and
certain offenses, such as fraud, forgery and extortion, are
associated with very heavy use of recognizance bohds.S

The data sources available to us did not contain detailed
background information on each offender, but it scems likely
that many of the patterns in Table 34 reflect perceived diffef—

t

ences in social class and ”commUnity ties," which are believed
to represent differential risk of flight. This may also be
true of the violent offenders, many of whom were nonresidents
of the district"Q/However, the extremely high bond amounts

in these cases suggest that predictions of dangerousness are

an additional factor; a $1 million cash bond is probably not

For example, a $5000 10% bond was recoded as $500.
Corporate surety bonds were trecated as if the entire amount
had to be deposited; this may tend to overstate the actual "cost"
of release to the defendant, but the face amounts ol these bonds
were so high that the classification shown in Table 34 would

generally not be affected by adopting a lower estimate (e.g.,‘lo%).

L . 0 + 3 s N
% Violent fugitives were grouped with violent federal of lenders,
because the bonds of the former were much more like the latter
than they were like nonviolent fugitives.

5The nextortion" cases in our sample were nonviolent, generally
involving abuse of official powers rather than physical threats.

6The 18 violent, out-of-district defendants had by far the
highest release amounts: 72 percent were over $10,000. Among
"1ocal' violent offenders, 40 percent had bonds between $1,000
and $9,999, and 20 percent had release amounts over $10,000.
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intended to deter flight nfter release hut rather to insure
continue.) custody.

About one-sixth of the defendants shown in Tables 33 and
34 received one or more bond revisions prior to final disposition
ol the charges. Such revisions were most common in weapons
cases (36 percent ol these delendants) and never ocourred in
the escape, nonviolent fugitive, bribery and extortion cases.
Excepl for weapons, these revisions do not aflfecl the rank
order of offenses by bond size, shown in Table 34. Overall,
59.5 percent of final bonds were recognizance; 33.2 percent
were 10% deposit; 3.5 percent were surcety bonds; and 2.4 percent
required 100% cash deposit. Among weapons offenses, 71 percent
of fTinal bonds were recognizance, and the remainder were 10%

bonds, generally with release amounts ol $500 or less.

2. Summons, Arrest and Release Patterns

Three hundred ninety-six of the defendants in our sample
were arrested, transferred from other authorities, or issued
a sumrons,; of these, 366 were initially taken into custody
within the Northern District of Illinois, and 22 of the other
30 returned to this district prior to final dispoéition. Thev
total number of "arrests" is greater than the number of defen-
dants who had bond conditions set because gome defendants--par-
ticularly interstate fugitives--were dismissed or turned over
to other authorities immediately after arrest.

Table 35 summarizes the basis for the arrest or appearance

of the 396 defendants. Fifteen defendants were issued a summons




.

Table 35

Process by Which Defendants Were

Arrested or Otherwise Appeared

Responded to sunmons pursuant to
local indictment or information

Arrested or transferred pursuant to
local indictment or information

Arrested or transferred pursuant to
local magistrate complaint

Arrested without a warrant
on local federal charges

Arrested for state authorities
or other federal digtricts

Total

Humber of Defendants

S &

at

129

(44
U

3.8

Jl.1

20.4

100%
396
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after the filing of charges (usually an information) in

District Court. Three were corporations, and eight others

ware charged with income tax violations. Nine of the summoned
delfendants subsequently signed recognizance bonds; the other
six apparently signed nothing, but did appear in court as
required. Approximately one-fifth of the 396 defendants worve
arrested on warrants issued by magistrates and judges in other
districts (including fugitive warrants). Among local defendants
arrested prior to indi&tment, arrests with and without a warrant
were about equally common. Nearly three-fourths of the
no-warrant arrests involved either mail theft or drug offenses;
such offenders are often "caught in the acl," or even suspected
prior to the actual "corpletion" of the oflfense (as in the
"controlled delivery" of drugs to an undercover agent).

Bond and release information was secured on 366 of the
defendants who were apprehended, and 320 of these defendants
(87.4 percent) were eventually released under the initial or
revised conditions set. Table 36 shows the final release amount
in these 366 cases, and the effect these amounts had on the
release outcomé. Two hundred nineteen defendants--two-thirds
of those released--had recognizance bonds, and among delendants
required to post money or other security, the probability ol
release was inversely proportional to the amount required. The
released defendants posted amounts ranging from $100 to $50,000,
and all obtained release within four days after arrest. Defen-
dants arrested prior to indictment obtained release more slowly

than those arrested after indictment, even though the latter




Table 36

Timing of Release by Final Dollar Amount

Needed to Obtain Release

131

Includes six defendants who were

issued a summons and

appeared, but who never signed a recoghizance bond.

No Money $1 to $1000 $10,000 $100,000
Release Required $999 Lo to or
Qutcome $9999 $99, 0909 more Total
Yo %o Co ) o o
Released on 1
Initial Bond 89. 0% 81.6 37.5 5.9 0 76.2
¥
Released on
Revised Bond 11. 0% 11.5 12.5 17.6 0 11.82
Never Releascd 0 6.9 50.0 76.5 100% 12.6
Total 100% 100% 100% 100% 1O0% LOO%
Number of
Defendants 219 87 32 17 11 366
1




132

gonerally had higher bonds.  Seventy-two percent of the
post-indictment arrestees spent no time in jail, wheroas only
51 pereent of the pre-indictment arrestees werce never detained.
This dilference may be due to the greater alfluence of
defendants arrested after indictment, but it could also be
the result ol the way in which such arrests and bonds ave
handled., Twenty percent of these "arrests” actually involved
voluntary surrcender of the defondant to the U.S. Marshals,
and, as previously notoed, all post-indictment arrests occurred
alter bond had been set.  Thus, defendants who surrender may
be able Lo arrange for bond money belore reporting to the
Marshals, and arrested defendants do not need Lo wait for a
determination ol bond, as is often {he case for defendants
arrested on o magistrate's warrant or without & warrant,
Forty-six defendants were never released from custody
prior to linal disposition of their cases in the Northern
District. Twenty-six of these defendants were nol prosecuted, of
winich 24 were '"removed'" to other federal distriets or turned
over to local police for extradition to other states (interstate
fugitives). The bond sizes among these 26 defendants ranged
from very small ($1000 10%) to very large ($1,000,000 corporate
surety), with a median releasce amount of $20,000. Of the
101 delfendants who posted cash or collateral to obtain release,
only two posted an amount this large. It thus appears that
Tugitives and removals (who are frequently charged with violent
crimes) are given very high bonds to insure that they remain

in custody until transferred. The failure of some defendants




to post smaller amounts could be due to indigence, or to
bonds in other cases (which we did not examine for the
non-prosecuted defendants in our sample). Another likely
explanation is that defendants arrested away from home have
special problems in raising and transferring bail money.

The other twenty "never releasod" defeondants woeroe all
prosecuted. Four defendants were already serving a lederal
or state sentence, and three had other federal or Immigration
Service bonds to meet in addition to the bond in the sampled
matter. The remaining 13 defendants were held on bonds
ranging from $25,000 10% to $1,000,000 cash, with a median
release amount of $5000. Seven of these defendants were drug
offenders, three were violent offenders, and the remaining
three were charged with fraud, counterfeiting, or escape.

The sixteen 'never released" defendants who were not
already serving a prison sentence were held in custody for an
average of 115 days, pending disposition or transfer to other
authorities. Thirteen were convicted and received a prison
or jail sentence greater than the time already served in

detention; thus, since federa?! prisoners must be given credit

for all time served "in connection with the offense or acts for

. . 7 o
which sentence was imposed," the failure of these deflendants
to obtain pretrial release may simply have accelerated, not
inereased, their period of incarceration. However, to the

extent that a federal penitentiary is a more desirable place

718 U.s.c. §3568.
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of confinement than a local jail, protrial detention can
involve increasod hardship for the defendant., Tt is also
possible that sueh defendants are hampered in their defense
eltorts and that the fact of pretrial conlinement makes a
custody sentence more likely than it would have been il release
hid been obtained, Protrial detention in an inadegquate jail
can also serve Lo encourage o plea of guilty, but our sample
suggests that this is n\.aL invariably the casce; two of Lhe
"nover released" defendants were convicted at trial and

cleven pleaded guilty, which parallels the overall proportion
of trials and pleas in our sample,  As Tor the three other
prosccuted delendants who woere noever released, all were
dismissed on the goverament's motion.,  One defendant died,

and the other two were handed over Lo state authorities within

two weeks of arrest, for proscceution on murder charges,

3. The Inecidence ol Failure to Appear

Twenty-nine of the 320 released defendants (9.1 perecent)
failed Lo appear in court at some point in the procecedings,
Of these, 14 returned voluntarily, 3 were re-arrested, and 12
remained fugitives., Those who roturned voluntarily did so
within a very short time, frequently the next day, and do not
seem to have seriously intended to jump bail; their fuilurus
to appear were probably acceidental or unavoidable. If we take
those who were rearrested or remained fugitives as the "real®

failures to appear, the overall failure rate falls to 4.7




percent; for proscceuted defendants only, the rate is 6.1
percent, and for non-prosceuted defendants, 1.1 poercent.
Two delendants absconded prior to the completion of magistrate
proceudings,g and 13 others failed tu appear al some point
after the filing of district court charges.  Thoe most common
time ol disappearance was immediately atter such Filing, priov
to the entry of an initial plea: six defendants absconded
at this stagc.0~ Of the romainder, two [ied after ontering
an initialipleu ol not guilty, two lailed to appoear f{or
sentencing, after changing to a plea of guilty, and threo
failed to surrender to serve their prison sentences.  Thus,
Lt scems that failures to appear arce spread fairly ovenly
throughout the adjudicaticn process and do not necessarily
ocenr  alter lengthy delays.

The latter finding implies that the new tederal Speoedy
Trianl Act may not substantially improve appearance rates in
the Northern District. The Act requires that defondants be
indicted within 30 days of arrest 6n a magistrate complaint,
and trial or a guilty plea must be reached within 70 days
after indictment or post-indictment arrest (whichever is later).
These limits were chosen in part because it was believed that
longer delays lead to undue risks of flight. However, ol the

14 prosecuted defendants in our sample who failed to appear

")
8 One of these defendants was subsequently declined by

the U.S. Attorney; the other was prosecutcd and was eventually
rearrested and convicted.

v Another four defendants were indicted but remained
fugitives and were never arrested. In a sense, they may also have
"absconded" during the filing-to-arraignment period, but they are
axcluded from the "failure to appear" analysis because they
wvere never releaged.
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and did not return voluntarily, six absconded prior to the
expiration of these statutory time limits; morcover, five
other defendants fled after conviction--at which point delay
is no longer regulated by the Act, and two of these five had
previously been processed well within the statutory time
limits. The remaining three defendants failed to appear after
post-indictment delays of 91, 99 and 120 days. Givoen the
excessive number of exceptions to the Act's time 1imits,10
however, at least two of these three would probably have been

in "ecompliance" with the "net" limit ol 70 days. Thus,

the Act will probably have no mecasurable impact on appearance
rates in the Northern District.

Given the liberal use ol recognizance bonds in Lhe districet,
it might be supposed that defendants with no immediate [inancial
stake would be most likely to abscond, but this is not the casec.
Although two-thirds of released defendants had "OR" bonds,
only eight of these defendants failed to appear. Of the other
"real" failures to apnear, six had 10% bonds (median release
amount: $750 , and one had a 100% cash bhond in the amount of
K, 500). Thus, the fallure-to-appear rate for defendants
on recognizance was 3.7 percent, whereas the rate was 6.9 percent
for defendants required to post cash or a surety bond., OF
course, the latter defendants are presumably the ones who were
least likely to appear in any case--aence the higher bond
requirements, and our data cannot tell us whether the bond

amount itself tends to encourage appearance in court. It does

10 See TFrase, note 16, p. 47, supra, at 689-704.
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seem, however, that some defendants are willing to forfeit
substantial amounts of money to avoid conviction and sentence,
while the vast majority appear with no more inducement than
the criminal penalty for willful flight.ll
An examination of the offenses charged against these
fugitives casts further light on the nature of the lailure-
to~appear problem. Seven of the fifteen "real" failures were
charged with drug offenses, and since none of these defendants
was rearrested, they comprised an even higher proportion
(58 percent) of the released defendants who remained [ugitives.lz
However, given the large number of released drug offenders in
our sample, it is necessary to inquire whether these offenders
show a higher rate of non-appearance.

Table 37 compares the non-appearance rates of released
defendants in different offense categories.ls Forgery, immigra-
tion, drug, and weapons offenders showed the highest overéil
failure~to-appear rates, but forgers were less likely to avoid

rearrest and become '"long-term' fugitives. Other offenses

such as theflt, fraud, embezzlement, counterfeiting, bribery

11 18 U.S.C., § 3150 provides a maximum penalty of [ive years'
imprisonment and a $5000 fine for failing to appear in a felony
case; for misdemeanors, the fine is the maximum for that offense,
with a maximum.prison term of one year.

2 s X -
1 In addition, the four fugitives who were never arrested
(n. 9, supra) were all charged with drug offenses.

13 Non-prosecuted defendants are excluded, since tlhey are
very unlikely to abscond and may not be comparable to defendants
facing actual prosecution in district court.
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Table 37

Non-appearance Rates among Prosecuted Defendants,
by Offense

Estimated ) Total No. of
Willful Long~term Defendants
Offense Non-appecarance Fugitive Released
Catogory Ratel Rate (= 100%)
i ] ;
Lorgery 23.1% 7.7% ; 13
i
immigration C67.0% 67.0% ! 3
drugs 9, 4% 9. 4% 64
weapons 9.1% 9.1% 11
|
auto thelt (conspiracy) 4. 8% 4. 8% 21
mail theft 3.1% 0, 0% é 32
all other offenses ‘ 0.0% : 0.0% } 89
6.1% 4. 8% ; 229

1 Ixcludes defendants who returned voluntarily
within a few days.
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and extortion showed very low non-appearance rates. What most

of the latter offenders probably have in common is a relatively
high degree ol commitment to the local community, unlike many of
the drug offenders and most of‘the immigration violators. Given
the importance of foreign sources in the higher-level drug traffic,
which is the object of [lederal prosccution, it scems likely that
fugitive drug offenders, as well as immigration deflendants,

succeed in avoiding rearrest by [leeing the country.

4, IEvaluating Release Policies

Our study has shown that the vast majority of defendants
apprehended in the Northern District are released immediately ov
alfter a very brief time in jail, most often on personal recognizance.
Detention is used primarily to hold violent offenders, defendants
wanted by other authorities, or defendants who eventually receive
a uustody sentence, Notw1thstand1ng these liberal relcase pO]lClGS,
]ess than five percent of released defendants willfully fail to
appear. Moreover, many of these may be aliens for whom no "reason-
able" amount of bail would deter flight and whose permanent
departure from the country may be a satisfactory disposition of
the case. The "system" would appear to be very successful in
selecting "good risks" for release, and the low non-appearance rate
for defendants on recognizance might further suggest that criminal
penalties for non-appearance are an adequate deterrent to flight--
one on which state courts might place greater reliance than at

present.
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lowever, there is another explanation for these [indings
which is less complimentary to federal authorities and which
also suggests that release on recognizance is not universally
effective: the kindsg of offenders prosccuted in the Northern
District may simply be very good release risks. In part, this
could be due to the large proportion of "white collar"™ and
organized crimes prosecuted; such offenders are most likely to
have property and family ties, which discourage flight. On the
other hand, [lederal offenses also [requently involve interstate
travel, and this greater transiency, relative to state systoms,
might pose special pretrial release problems. However,
it is not so easy to escape the "jurisdiction" of a federal court;
ﬁnless the defendant is able and willing to leave the country,
he is likely to be hunted by federal law enforcement agents
wherever he goes. Perhaps for this reason, there was only one
failure to appear among the prosecuted '"multi-state" defendants in

) 14
our sample, even though many were released on recogn1zance.—~/
For both of these reasons~-community ties and nationwide

jurisdiction--it is quite possible that federal authorities in
the Northern District could make even greater use of summons and
recognizance bonds, without substantially increasing non-appearance

rates. However, recent improvements in the custodial alternatives

1412 of the 14 transfers from other districts were released,
all on "OR" bonds, and all subsequently appeared as required.
16 other defendants were arrested outside the Northern District
and brought back to face local prosecution. 12 were released,
mostly on 10% bonds, and one failed to appear. Thus, for these
24 "out-of-state" defendants, the failure-to-appear rate was
4.2 percent; for the other 205 prosecuted defendants who were
released, the failure-to-appear rate was 6.3 percent. The latter
defendants had a much lower detention rate, however., so the two
groups may not be comparable.
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to pretrial release may actually encourage magistrates and judges
to set higher, rather than lower, bond amounts. In September 1975,
the U.S. Bureau of Prisons opened a Metropolitan Correctional
Center ("MCC") in Chicago: this modern "high rise" facility, located
only two blocks from the federal courthouse, is designed to provide
convenient, humane, and secure custody for almost all senltoneod
and unsentenced federal prisoners in the districtrlﬁ/ The contrast
between the MCC and the former detention conditions ol the County Jail
is stark; if federal authorities were formerly motivatoed to keep
all pretrial detention to the absolute minimum, they may
now feel that it is better to err on the side of over-commitment.
Defendants may also be less eager to post bond than tﬁey weroe
when confronted with the horrors of the county jail. Both of
these factors could cause detention rates and populations to rise
substantially.

Countervailing factors are (1) Title I of the Speedy Trial

Act of 1974l§/ which may discourage detention by applying shorter
time limits to defendants in custody;lz/ and (2) Title IT of the
Act, pursuant to which the District now has a Pretrial Services
Agency to recommend liberal release conditions-and supervise
released defendants. As always, a further éonstraint on detention

rates is cost:  pretrial prisoners must be fed and clothed, and

15 : . o
Such centers are operating, or proposed, in a half-dozen
major cities. ,

€p 1. 93-619, Jan. 3, 1975; 18 U.S.C. S§ 3161 et seq.

1714., 8 3164. This special 90-day time limit for detained
defendants only applies in the transition period prior to July 1, 1979.

Y
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they occupy units that cou%d otherwise be used to absorb some of
the Bureau's burgeoning sentenced pornulation.
All of the latter factors may be sufficient to hold down
pretrial detention rates, but it seems unlikely that the District
will come any closer than it has to achieving the practical aboli-
tion of money bail. The present study suggests that this goal may
be particularly approachable in federal courts. Perhaps other districts,
with less custodial endowment, will explore further the limits of

nonfinancial release.
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Iv

Conclusion

This study demonstrates the crucial importance of system-
oriented analysis of the criminal justice process, and suggests
a number of fruitful areas for further research. The vast
exercise of discretion prior to the initiation of federal
prosecution casts considerable doubt on the validity of studies
which focus on court statistics only,—i/ and also sugyests
that attempts to abolish the most visible forms of discretion
(e.g., plea bargaining and sentencing) are too easily circum-
vented. On the other hand, the discretionary decisions of
.the federal prosecutor and sentencing judges are not necessarily
unprincipled; they appear to conform, in general, with reasonable
and broadly-accepted goals of law enforcement which could
probably be articulated in the form of written rules or policy
guidelines. |

The achievement of consistency and fairness in the specific
case 1is far more difficult, however, and much more research
is needed to determine both the necessity and feasibility of
formal administrative, judicial or statutory controls. Further
studies, with larger or more focussed samples, should also

explore the reasons for "plea bargaining failure;" the mechanism

~i/See, e.g., Finkelstein, "A Statistical Analysis of Guilty
Plea Practices in the Federal Courts,"” 89 Harv. L.Rev. 293
(1975), which, in attempting to prove that many defendants who
plead guilty would otherwise be acquitted or dismissed, assumes
either (a) that cases. filed in different districts are equally
provable, or (b) that defendants who plead guilty are comparable,
in terms of conviction probability, to defendants who are
dismissed or go to trial.
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and extent of the true sentencing differential between comparable

defendants who plead or go to trial; the relative importance
of details such as counsel type and dollar or drug amount, in
determining sentence severity; and the extent to which money
bail can be further dispensed wit?ﬁn nonviolent, '"local" federal
cases. Given broader access to prosecutor files, it would be
possible to asscss the importance of prior criminal rccord or
other affirmative criteria shaping the prosecution decision,
and the nature of plea bargaining and sentencing recommendations
could also be examined more directly than was possible in the
present study. With the cooperation of local authorities, the
problems of federal/state coordination could be more accurately
assessed.

Research efforts should also expand in scope, as well as
in depth; the extent of pre-referral screening by federal law
enforcement agencies remains unknown, and the exercise of parole
discretions could have a substantial impact on the ultimate
severity of sentences imposed for various offense and offender
types. Only when we have traced and documented the entire system
of federal criminal justice can we begin to address the most
fundamental, yet elusive, issue of all: the extent to which
different law enforcement and adjudication policies affect the
incidence of fedéral crime. Research of this kind cannot tell
us what our basic goals and priorities should be, but it does
serve to reveal the consequences of past choices, and the

prospects for successful innovation or reform.




APPENDIX

Table A-1

Case Size and Defendant Count for

Immediate Declinations Samp.ed

Total No.

Case Size of Cases
1 def. 213
2 defs. 59
3 defs. 11
4 defs. 4
5 defs. 1
288

Table A-2

Total No.

of Defendants

213
118
33
16
5

385

Case Size and Defendant Count for

U.S. Attorney Complaints Sampled

Total No.

Case Size of Cases
"1 def. 372
2 defs. 56
3 defs. ’ 20
4 defs. 13
5 defs. 2
6 defs. 2
7 defs. 2
8 defs. 1
20 defs. 1
26 defs. ]

470

Total No.
of Defendants

372
112
60
52
10
12
14
8

20
26

686
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Table A-3

PROJECT OFFENSE CODES He
010 Violent Offenses
0Ll Homicide
012 Rape (forcible): (Code other sex offenses as miscellaneous)
013  Robbery
014 Agygravated Assault (with weapon or serious injury):

020

030

015

(Code simple assault as miscellaneous)

Kidnapping (for ransom or as hostages):
(Code custody disputes as miscellancous)

Burglary, Larceny, and Stolen Property

022A
0228
023
024
025
026

027

Drugs

031

032

033
034
036

037
038

Mail theft or possession of stolen mail--postal employee

Mail theft or possession of stolen mail--other

Theft of government property

Theft from interstate shipment (TFIS)

Transportation or possession of stolen motor vehicle (Dyer Act)

Interstate transport or possession of other stolen property
(ITSP): Except securities--See 051

All other theft, transport, or poscession of stolen property

Possession of any controlled substance

Sale, distribution, or possession with intent to sell or
distribute marijuana or hashish

Manufacture of marijuana or hashish
Importation of marijuana or hashish

Sale, distribution, or possession with intent to sell or
distribute other drugs

Manufacture of other drugs

Importation of other drugs




040

050

060

070

080

090

100

110

A

Fraud and Embezzlement
041 Mail fraud

042 Income tax fraud

147

043 TFalse statements (c.g., giving false statements in bank or

or job application or welfare application)
044 Embezzlement

045 Miscellaneous fraud

Forgery and Counterfeiting

051 fTransportation of forged sccurities

052 Counterfeiting

053 Other forgery (e.y., forgery U.S. treasury check)

054 Forgery and stolen mail

Weapons, Pirearms and Explosives

061 Illegal possession or transfer of or dealing in, with no

reference to use of weapon in other offense
062 Illegal possession or transfer of or dealiny in, with
reference to use of weapon in other offense
Escape
071 Failure to appear/bond jumping/other escape

072 Unlawful flight to avoid prosecution (UFAP)
(non-violent state offense)

073 Unlawful flight to avoid prosecution (UFAP)
(violent state offense)

Extortion, Racketeering, and Threats (includes white slave traffic)

Bribery

Perjury

Selective Service
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120 Miscellanecous Offcenses

121 Postal Offenses (except mail theft and mail fraud)
122  Liquor laws (1RS)

123 Gambling and lottery offensces

124 Immigration offenses

125 All other

126 Civil rights

127 Simple Assault

128 Bootleg tapes (copyright)

129 Custody kidnapping




Cocdea

PR

1000
1100
1110
1120
1121
1122
1200
1210
1220
1221
1222
1300
1310
1311
1512

1313

1320
1321
1322
13823
1324
1325
1330
1331
1332
1333
1334
1335
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Table A-4

Codes For Reasong ¥For Declination

A, Convictability

L.

.
3.

No [lederal crime
a. No crime by anyone
b, No crime by this defendant
(1) No c¢riminal intent
(2) No criminal act
Insufficient evidence of federal crime (olher than 3,
a, Insufficient to conviet anyone

b, Insullicient 1o conviet this defendant or suspoect

(1) Re: criminal intent

(2) Re: criminal act
Negessary parties unavailable
a, Defendant

(1) Unknown

(2) Never found

(3) Tugitive (found but absconded)
b, Victim

(1) Can't be found

(2) Out ol state, incompetent, or other obstacle

(3) Reluctant to prosecute or testify
(4) Questionable credibility
(5) Improper molives
¢, Witness(es)
(1) Can't be found

(2) Out of state, incompetent, or other obstacle

{3) Reluctant to testify
(4) Questionable credibility
(56) Improper motives

I [ — S o R [N

inlra)




Code
1400
1410
1420
1430
1431
1432
1433

2000
2100
2110
2120
2130
2131
2132
2140
2150
2160
2161
2162
2163
2170
2171
2172
2180
2200
2210
2211
2212
2213

Legal bar
a, Statute of limitations,
b, Immunity
c. Illegal procedure
(1) Search
(2) Arrest
(3) Confession

B. Need for/desivability of prosccution

1.

Prosccution alternatives(something clse being done)
a. Deferred prosecution/pretrial diversion
b, Restitution made or to be made
¢, State prosecution
(L) UFAP
(2)  Other

Prosecution in ancther federal district

Civil or administrative remedies

Other federal charges
(1) Supersede or duplicate prescnt charge
(2) Overkill - other penalties sufficient
(3) Plea bargain

g, Parole or probation revocation
(1) Federal
(2) State

h, Civil commitment, NARA, etc.

Policy against prosecution (prosecution inappropriate)
a, Other agencies decline or recommend against pros.

(1) Referring law enforcement agency
(2) Originating U. 8. attorney
(3)  Department of Justice
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Code

2220 b, Offense trivial or de minimis

2221 (1) sSmall amount of contraband

2222 : (2) Small amount of loss

2223 (3) Statutory overbreadth or excessive penalty
2224 (4) Isolated act (no conspiracy)/non-commercial (specify)
2225 (5) No interstate impact

2230 ¢, Characteristics of defendant

2231 (1Y Age

2232 (2) Prior record

2233 (3) Pamily hardship

2234 (4) Other mitigating circumstances

2235 : (5) Informer/witness

2240 d. Excessive delay in prosecution

2241 , e. Agency misconduct




Chapter 2

"The Decision to Prosecute Federal Criminal Charges;
A Quantitative Study of Prosecutorial Discretion"
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