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FOREWORD -....---

This paper was prepared by the Criminal Courts Technical Assistance 

Project as a background report for use by the LEAA Courts vJorking Commi ttee 

in considering research issues bearing upon criminal case backlog and delay. 

The Obscl'valion<; pl'ovided (l1'P (l l'e<;ult of the stllff's intensive l'evic\·/ of 

relevant literature, I"CpOl"ts of priol" efforts, both LEAA funded and of know­

ledge to the staff, analysis of the principal I"elevant data bases, and dis­

cussions with. num~rous individuals who have been involved in court backlog 

and delay reduction efforts or related research. 

Although issues related to civil case process, per se have not been in­

cluded, much of the comments regatding statistical and methodological issues 

in the criminal area could well be applied to the civil. However, if the 

Committee is intsl"ested in exploring civil case processing in any depth, 

attentlon should be given to the val"ious approaches. which jurisdictions have 

undertaken to civil litigation sett1ements and arbitration and the scope and 

impact of no-fault legislation. A 1973 research memorandum prepared by the 

Technical Assistance Project describing the principal approaches to civil dis­

pute resolution implemented at that time is appended. In the four years inter­

vening, the number of jurisdictions using such approaches h,;iS greatly increased 

as have the types of cases ai1d settlement mechanisms deemed appropriate for 

civil pre-trial dispute resolution. Effo,'ts should be made to analyzethe 

impact of these pt~actices upo~ civil case process and to ascertain the:~r 

effect UPOI) the handl ;ng of criminal matters. 

P, '" 
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"1. OVERVIEH 
I '"'_ 

A. Principal Issues 

1. Causes of Delay 

a. Management Related 

Lack of adequate manpOI·wr and resout'ces, internal cOUt~t adlllinistt'a-

tive problems and personnel imbalances \'lithin and among the component agencies 

in the criminal justice system have traditional~Y been mentioned when dis­

cussing the causes of court bat~log and delay. The Nationa1 Manpov/er Survey 
n 
'I 

polled courts around the count6' for their views on the causes of delay and 

the \~esponses identified adm'inistrative problems as the backlog calise, fonowed 

by manpower deficiencies in the courts and on the litiga'tion staffs of prose­

cutors and public defenders, and a substantia1 number cited excessive conti­

nuance policies as another causal factor. Equally relevant, ;s the fact that 

more than. half of the courts polled did not consider delay a serious problem. 

Any nationwide survey with the avowed object of alleviating the severe 

backlog problems in the courts, must proceed with a total-systems view which 

necessitates that the starting point be an identification of the causes of 

the problems. In addition to the causes mentioned above, critical analysis 

should also be focused on the following potentially delay-causing aspects of 

the criminal justice system: 

1) Prosecutorial practices and how they affect case delay and backlog. 

A good example of prosecution action adVersely affecting a court's backlog 

occurred in the $'Jperior Court of the District of Columbia, Where in the last 

days of December 1975, the U.S. Attorney for the District of Columbia handed 

down a large number of grand jury indictments in an attempt to make his opera­

tions current. The effe9t of this eleventh hour action on the court operrl'tions 

was evidently not given ~uch consideration in the prosecutor's decisjon. The 

1/ 
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actual effect on the court was that suddenly it had an unanticipated backlog 

of J..:J~,es which had to be di~[loscd of \'Iithin tho statutory period and to accom­

plish this, judicial resources had to be diverted from the other areas of the 

courtls operations, \'Ihicl1 had the domino effect of increasing tile backlog in 

• all divisions of the court. 

2) Defense practices. One advantage that is,often mentioned is thilt the 

longer a case is delayed tile better the odds are that witnesses will die, 

• leave the jurisdiction, or simply forget what happened. 

3) Continuance policies - effect of strict versus lenient continuance 

policies. In the preliminary figures from the National t1anpO\'/er Survey, 14% 

• of the Court Administrators and judges polled felt that excess continuances 

were the major cause of delay. 

4) Calendar control. The question of who should manage the calendar and 

• '.'tho in fact docs manage it is oft('n mentioned in terms of case scheduling 

delay. This would seem to be one area where there has been some extensive 

research which should be consulted and analyzed. 

• 

• 

• 

• 

• 

The list of possible delay causing factors goes on and on. Prosecution 

of victimless crimes is often mentioned as a major backlog producing factor. 

This ties in to the belief of some that judicial delay is a direct result of 

the fact that law reform lags far behind the rapidly evolving and changing 

moral views of American society. Courts have become to a great degY'ee 

dumping grounds fOl' unsolved social problems with \'/hich our legislators 

refuse to dea1. The immense amount of litigation generated by technological 

progress has had a profound impact on the courts. One need only look at the 

number of cases in our courts relating to automobile accidents for evidence 

of this. Much lip service, and little action, is given to the idea of trans­

ferring quaSi-administrative litigation, such as traffic cases and landlord-

~ 2 -
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tenant disputes, from the courts to executive branch administrative bodies. 

• Reform agents in Ollr society hove real i7Gd that chi1n9C l11uy be evidencad much 

1110re quickly by resort to the judicial process than through the legislative 

branch. Some commentators are convinced that the petit jury and grand jury 

• 

• 

• 

• 

• 

• 

• 

• 

.',l) 

systems playa substantial role in the delay problem. 

1\11 or thase i5SlH!S Illust be squarely confronted and ana1yz(~d t1:' to their 

effect on delay in the courts. To be successful, studies in this area must 

be fully cognizant of all the factors and relationships that contribute to 

the problem they are attempting to solve. 

b. Substantive Causes 

(1) Appellate Court Action 

One area in which our research has uncovered little to no 

concentrated study and which seems to warrant attention, concerns the effect 

of appellate court actions on the caseload of trial courts. An examination 

of the annual reports of state courts revealed only eight jurisdictions* which 

collect and report statistics depicting the number of cases which re-enter the 

trial courts as a r~sult of state appellate court action. Efforts here could 

be focused on ascertaining whether appellate remands significantly contribute 

to trial court delay, what types of cases are most likely to be remanded, rea-
",I 

sons for remand, etc., \'1ith a :tiew to identifying those cases and expediting 

their adjudication upon re-entry into the trial court. The question of how 

remanded cases are c'lassified upon re-entry, in other words, are they filed 

as new cases or are they classified under their original filing date and 
I,' ~ 

numb~t, is also of interest. An answer to this would shed considerable light 

on identifying the characteristics of cases which are reported as being very 

* Arkansas, Maryland, New Jersey, New Mexico, New York, ,North Dakota, 
Oregon, Texas 
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old, because obviously if a case has gone through the entire tria1 and 
" 

" 
appellate process ~nd is then remanded to the trial court and is reactivated 

under its original filing date, that would partially explain the existence 

in the pending caseload of a COUf't in \'/hich cases are two or so years old. 

(2) Oel~,y_sed by Subs tanti ve Issues Des i gned to Protect 
.DgJ.('_n.d~~D.t f' .. _R5D!1.t.S.. 

Another area worthy of study concerns procedural and substan­

tive measures which have been mandated ostensibly to protect the constitutional 

• rights of defendants but which also result in the significant prolongation of 

a easels progress through the system. For example, it would be useful to iso­

late cases vlhich may be over a year old to identify those which have been con-

• tinued indefinitely because the accused has been found incompetent to stand 

trial. Conceivably such cases could remain in a pending status for years 

depending on the degree of incompetence which, when the case shows up on a 

• statistical chart, tends to distort the uverage age of all pending cases. A 

• 

•• 

• 

• 

• 

comprehensive revie\,1 of substantive causes of delay would seem to be necessary 

in order to obtain a complete view of the picture. 

2. Need for Uniform Definition of Terms and Standards of Measurement 

Concomitant with the isolated research efforts in case delay and 

backlog is a lack of uniform terminology and standardized measures. To assure 

maximum transferability of study efforts in this area, development of \'lidely 

applicable terminology and meas~rement should be attempted. Guidance as to 

definition of terms Ilwy be obtained from the Guide to Case Scheduling publica­

tion of the Institute for Law and Social Research, which contains a comprehen-
,", 

sive glossary of definitions. This is not to suggest that these definitions 

shOUld necessarily be adopted but they do provide a base for common under­

standing and communication. Should further definition be required, the rea­

sons for this l'cv;sion and the I~ationale for nevI definitions shol,!1d be 

docurll~nted. 

.. 4 .. 
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3. Additional Research Needs 

Efforts should be made to identify stGdies dealing \'1ith actual impre­

mentation of court backlog reduction efforts and their evaluation. Additional 

attention should be given to identifying jurisdictions where actions in other 

criminal justice system components (i.e., changes in police charging practices, 

etc.) may effect COUy't backlog. 

B. Present Problems Confronting the Researcher 

1. Lack of Comprehensive, Stahdard Data Base 

One of the overwhelming problems v/hich has become apparent in our 

brief survey of the field ;s the lack of a common data base by which reference 
-" 

and discussion of issues relating to court delay can be undertaken. There is 

no one category of data which has been measured uniformly to produce a national 

level statistic. The problem becomes all the more overwhelming \vhen we note 

the diverse research efforts that have been launched, or will be launched 

shortly, to explore the problems of IIcase delayll -- each of which is being 

undertaken in isolation of both the findings and the data bases established 

by the others. The potential result of this failure to systematically build 

upon and refine what has come before will be a number of reports on the sub­

ject of court delay which approach the subject from a number of perspectives 

without any coordinated and comprehensive treatment and outcome. 

For example, we have noted that a frequent response to the question: IICan 

we develop a common standard of measurement for pending felony cases?1I is that 

such a task would be extremely difficult in view of the divel'sity of recqrds 

systems presently maintained in .the various jurisdictions. To admit this di­

versity as a given constraint upon any knowledge that can be attained in this 

area is to overlook one of the principal tasks ,of th€ researrher -- i.e., to \) 

synthesize the diversity into a common analytical~ framework which can overcome 

the varieties ol individual practices and systems. This is not to "suggest that 
.) 
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a unifGrm reporting system be imposed upon all courts before reseal'ch in the 

area can be undertaken but, rather, to integrate the various data available 

into a tenninologywhich can have meaning on a national level so that subse­

quent analyses of local processes can be readily trunsfcI'able and meaningful. 

2. L?ck of Sy..?_tSllnatic ReRortin92!ld Evaluation of Prior Case Backlog 
EJ?s~~C!.rElL ~J;~sl~L<?_s.. . 
Although extensive materials "Jere reviewed in the course of our 

/ 
resed,~ch, obviously there are many oth~r research producfs relating to court 

f 
! 

delaiY which we have not touched upon. This is pal'tia1ly due to the fact that 
I 
II / '.~ 

man~' may be unavailable bex;ause their presence has not been made known. It 
! 
I 

ap~ears essential that an exhaustive literature search needs to be ~onducted 
j 

in/this area. 
i i Our research has also lead us to the conclusion that it ts necessary to 
I 

i~!tensively eva1uate prior studies in this area. It seems that little eva1ua­
~ II 
,I 

ti"on has b~f!n done to date. Evaluation is necessary in order to identify the 
i ' 

rflative success of efforts to reduce delay, which in turn \'Jould provide a 

f~ame of reference as to what techniques are most successful in future studies. 

C/. Cdtical Tasks \.oJhich Should Be Perfonned ;n.lill.x Future.,Research Efforts 
1 V 
J , II 

I 1. Past Research Efforts Appear to Have Been IsolatcG"Efforts 

I 
I Past research efforts appear to have been. conducted in isolation. No 
i 
~Iase of inf'Ol:7mation ha.s been established \>Jhich is both generally available ot' 
J I \ 

,1'lPplicable';~-Jit is evident that studies have been conducted on an ad hoc basis, 

'ithout building upon what has come before or what might be occurring simulta­

neously. 

It would seem that a primary task for any research effort in' the area of 

court delay \'lOuld be to document the problem in terms \'Jhich anyone can under­

stand. Common agrecl'ilent must be made as to what we walJt to measure, the infor­

mation cl cments whi eh bear upon these measUt'Cl11ents and the sources from whi,ch 

- 6 -
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this information will be sought. Once this agreement is reached. metho,dology 

for'gathering this data should be developed in light of the varying levels of 

Ii information already available and the divel~se record-keeping practices in the 

various jUY'isdictions. The~, the data shDuld be gathered with the end result 
I) 

of documenting the cdtical time and othp.r elements relating to case processing 

in every COUl~t in tile country. FOI~ some jurisdictions, this task will involve 

simply recording already available information. For others, it may involve 

on site con~truction of court activities. A.9mittedlYl a t.otal picture of 

court p~ocess will not be possible because some information elements, such as 

reasons for continuances, may not be recorded. HOYJever, what will emerge ;s an 

accurate picture of the information which is available and the additional data 

needs which must be addressed before a comprehensive picture of coutt process ~ 
v 

can emerge. Once that picture 'IS develop.:?:::!, further analysis and improvement 

efforts can take place. 

In every frase, however, particular attention Will need to be given to the 

sources which'\can most accurately and reliably provide this information. While 

the task of developing a common data base on a national level may appear, at 
I 

this point, to detour the currei-;t initiative regarding the court backlog and 

del ay effort, it is a prerequis; te for any systemwi de understandi ng, ana 1Y5; s 

and improvement. A logical place to begin \'lOuld be with the data gathered by 

the National Manpower Survey, as discussed in Section IV - B below. While 
1.1 

many note the gaps and .,inconsistencies of this data, a common information b,{se ., 
\\ 

has been laid whic~ can ~e refined; corrected. modified and e~pandea. An 
'I 
II 

underlying problem VJI1;chiishould be explored in this regard is the incompatibility 

of some of this data when compared with that provided in the state court annual 

reports which we sense.d in our review. (The actual NPAstatistics were un ... 

ilava'/lable to us but, we were informed, have been file·d regularly vrlth LEAA.) 

- 7 -
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2. &}alysi~ of Pres9nt Data Base.. 

Apart from any substantive contriubt~ons which future research in this 
i 

" 
area can make; a cOlllprehens; ve data base mu.dt be constructed I'lhi eh will perm; t 

a standard frame fol' analysis by all interested in this area. Present data 

bases, particularly the National Manpower Survey data~ should be analyzed and 

~1fined. GilP$ should be identified and filled where: possible. All future dilta 

gathering efforts should be geared to building upon existing information I'lhich 

0has already been gathered at tremendous cost. In the event that particular 

data may not be useful, its deficiencies should be specifically identified and 
" 

subse~.1uent data 'gatheri ng methodo' ogi es shaul d be des; gnad to remedy these de-

ficien'..cies and assure that these problems are not repeated. 

- 8 -
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11. SUMNARY OF TlIIS HESEARCH EFFORT 
. -

In undcrtaki'ng this study in general, a numbet~ of dive~'se resour\\ces 

were tapped. 
I' 

Primary among the Vltitten documents I'lhich were revievteid were: 
i: 

1. LE/\/\ materials, most notably a G~HS listing of funded projects 

relat.ing Lo case delay, and an NCJRS abstract on the subject 

2. Annual Reports of state court systems in the United states 

3. Various bibliographic documents, particularly Professor Fannie 

Klein's two volume collation, The Administration of Ju~tice in the Courts 

4. A study of case backlog and delay in the NevI Haven, Connecticut 

area by Dr. Malcolm Feeley of the Yale Law School 1\ 

5. A Guide to Court Scheduling: A Framework for Criminal and Civil Courts, 0 

prepared by the Institute for Law and Social Research and funded by a grant " 

from the National Science .Foundation 

6. Various reports of technical assistance efforts in the area of calendar 

management, performed under the auspices of the Criminal Courts Technical 

As~istance Project 

7. A research design paper entitled "Analysis of Speedy Trial" prepared by 

the staff of ~~e Institute for Law and Social ~esearch 

8. Reduction of Pretrial Delay - Demonstration Project, an LEAA funded 

study conducted by Lewis R. Katz, Director of the Center for Criminal Justice 
\,\ 

at Case Hestern Reserve Univers1.;ty School of Law. 

9. Judicial Productivity and~\)cou..rt Delay'~ An E~lorator'y' Anal,i'sis of 

the Federal Di stri ctCourts, anothe~~. LEAA funded study prepared by Professor 
~ . 

Robert Gillespie of the Univet'sity of\;,Illinois 
'.\ 

\\ 

10. A National Conference of Metropt\J itan Courts study of case progress 
\\ 

control technique. 
\\ 

'\ \ 
\\ 
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11 . Limited summary data gcnG'rated from the National ManpO\'/er Survey 

12. A pilpel' PI'('piH'(!U by til(! t~dl ional C(~Ill<~I' for Stdtu CourLs 5ul'vcy'in~J 

stat~speedy trial statutes, which proved of limited use as a result of being 

severely dated 

13. AJI1C'ricnn nat'J\ssociation and Nu1..ional Advi50ry Commission Stundards 

relating to the criminal justice system 

Two ot/1el' documents with potent; a 1 util i ty as resources, but w/1; ch were 

not available, are a study of plea bargaining practices being conducted by 

the Institute of Criminal Law and Procedure at Georgetown Jpiversity and 

data generated by the Model Cities Reports. 
" ii 
rn addition) a numbel' of individuals with particular knowledge of research 

and operational efforts in this area were contacted. In addition to the staff 

qf LEAA's Adjudication Division, lengthy meetings were held with Neal Miller 

of t.he AI1H:!r"ican Bi.I(· ,\ssaciatioll to discuss t.he !:icupe and findings of the 

National Manpower Survey; and Lnrry Greenspan of the National Planning Association, 

principal subcontractor for the National Manpol'/er Survey, to discuss and reviel'l 

statistics compiled by the NMS. Telephone conversations were had with Herbert 

Miller, Deputy Director for the Institute of Criminal Law and Procedure at the 

Georgeto.,,/n Un;vers'ity Lalli Center concerning tile r)otential relevance of the pre­

sent study of plea bargaining practices to court backlog reduction research; 

and w'ith Lucinda Long l'J'iner at r~ontclail' State University concerning the findings 

of her survey of mi$demeanant court process during her 1970 LEAA internship. 

Several staff members also attended a meeting at the Institute for Law and 

Social Research of ~~searchers presently involved in court processing issues. 

B. General Findin\ls, 

TI1C obove 1 i st is by no means exhausti.'Je of ci ther' the source documents 

we have 'sul'veyed. or the body of available in this area. It merely 

\\ 
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represents SOUI~ces which received vat'ying degrees of concentrated scrut.iny 

during the course of our research. The utility of these documents vai~ies"~o 

a great degree. 
\! 

Some of them ure dated both chronologie,ally apd statistica1'1y. 

The National Manpower Survey data reveals exceptional udlity as a potential 

data bas~ for any comprehensive study of court delay. We ~ere able to obtain 

only a limited amount of summary material from the survey. f/OI'IeVer, evidently 

the finished survey product relating to the criminal justice area has been 

transmitted to the LEAA national office. 

The potential utility of much of the study and literature fOund in this 

area has been further diminished as a result of th~ lack of cohestve research 

efforts, the fai1ul~e to consider prior experiences, and in som8 cases duplica­

tive studies. In short, the researcher will'find a plethora of ad hoc stUdies 

ignoring past and contemporaneous efforts. 

C. Definitions and Standards Relating to Case Backlog and Delay 

• 1. .Comparison of Nl'lC Standards, ABA Standtitds and Federal Speedy Trial\ Act 

• 

• 

• 

• 

• 

\ 

The standards promulgated by the American Bar Association and Nationa\l 
ij \ 

Advisory Commission and the requirements of the Federal Speedy Trial A,~t vary 

somewhat in scope and specificity. Th~ ABA standards, initially approved in 

1968, deal with the right to speed~ trial in the most general manner of the 
" " 

three. The standards of the Nation~l Advisory Commission, or'iginally released 

in 1973, propose quantifiable time limits for the implementation of speedy 

trial rights. These two sets of standards are consistent in principle with 

few exceptions. Both deal with the goals to be achieved in insuring speedy 

trial rights, but do not offer any sort of implementation scheme. The ABA, 

hmo.Jever, did publish a booklet entitled "How to Implement Criminal Justice 

Standards for Speedy Trial" at a later date. It is interesting to note that 

in several cases the NAC addresses the specifics of speedy trial in its 

Correcti,~ volume, rather than in the volume devoted to Co~. The Federal 

~ 11 -
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Speedy Trial Act (1974), on the othet hand, presctibes ptecise"\\:clme requirements 
'. \ 

and exceptions to them, details those to whom they apply and offe\:", a plan for 

phased-in implementation of its ,::equirements. A categorica1 ana1ys\'\ of the 

similarities and differences of these three doculIlents follows. 

a. Scheduling Priorities 

\ 1 
\ \ 

Both the ABA and NAC standards give criminal cases priority o\~r 

civil cases in scheduling and give trials of defendants who arc detained o~~ 

de'termined to be dangerous priority ovet other criminal trials. The Speedy 

Trial Act deals only with criminal cases. 

b. Court Control 
I") 

Case management control is placed in the hands of the court by 

both sets of standards. The NAC standards specify that matters of scheduling, 

record"keeping and data gathering should be delegated to non-judicial personnel 

and that the presiding judge should be responsible for case monitoring and 

• assignment. 

• 

• 

One of the few areas in v/hich the NAC and ABA standards are inconsistent is 

the role. of the prosecutor in implementati~n. In both cases the prosecutor is 

to be provided by the court with statistics and other information relevant to 

case processing. Only the ABA standards) however, require the prosecutor to 

provide the court with documentation for the reasons for excessive delay, 

While the NAC standards do not touch on the issue, the ABA standards and 

the .Speedy Trial Act dil~ect the responsibility of insuri(1g the speedy trial 

rights of imprisoned defendants to the prosecutor. Both require the prosecutor 

to notify the defendant of his right to speedytl~ial, and, if the defendant 

exercises that right,! to take steps to obtain his presence for such trial. 
~ i ; 

C. T'iflle Commencc.~ 

• All three documents agree 011 the points at which time commences 

to run: 
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• 
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• 

• 

• 

• 

• 

• 

Ji 
" 

.=~;'~",\,\. 
\'. 

1) from the d'~te the charge is fi 1 ed 

-· ..• d ~' ,...: ,,0',_ ":.'" 

2) if the cllrlr~JC' hi1$ bN!n dislllissed, .frollJ thC' date .) n('VI 

charge relating to the same offense is filed 

3) from the date of court order for a new trial or appeal 

d. Excluded Period~ 

11u: NAC stnndtlrds make a Ul:neral sLi\Ll~ll:ent perll1itLing excludpd 

periods relating to the complexity of the case or in the interests of fair 

trial. Thp. ABA standards and the Speedy Trial Act concur in c;xcluding periods 
\\ 

relating to the unavailability of the defendant for reasons such as other pro­

ctiedings or mel1tal or physical inability to stand trial, continuances serving 

the ends of justice, delays related to proceedings regarding a co-defendant. 

The ABA standards \'JOuld also exclude periods of delay for Hgood cause H and 

"congestion caused by exceptional circumstances. 1I 

e. Sanctions 

The NAC standards establish no sanctions. Dismissal of charge upon 

motion of defendant if he is not brought to trial within the time limit is pro­

vi ded fOI~ in both the Speedy Tri a 1 Act and the ABA s ta nda rds . The ABA standards 

stipulate, however, that failure on the part of the defendant to move for dis­

missal constitutes a waiver of the speedy trial right. 

f. Continuances 

Continuances granted fo)" "good causel! are approved by the ABA and 

NAG standards. The Speedy Trial Act discourages willful attempts on the part 

of attorneys to delay trial by invoking the sanction of fine, suspension or 

repor't to an appropriate disciplinary body. 

g. Time LimUs 

Three different approaches are taken to achieving a similar and. 

The I\BA standards promulgate a general rule that time limits should be set by 

rule or statute commencing \-Jith a specified event, granting exclusions for 

.. 13 -
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• 
, 
I, ;) 

neces?al~y delS\y. The NAC standards provide specific time limi.,ts to be in 
" 

• effect by 1978: in felony cases, the time from arrest to trii.11 would not 

exceed 60 days and in misdemeanor cases, the time from (wrest. to trial vwuld 

not exceed 30 days. The Speedy Trial Act frames a group of ;(;;me limits to 

• be phased \'in over a 3 year period \·Jith the ultimate goal of 'a period of no 

longer than:' 30 days bcL"men indictment/infot'malion and arrcs.t/sull1mons; 

• 

• 

• 

• 

• 

• 

• 

• 

10 days between a~~rest and aroraignment; and 60 days bet\'lcEln arraignment and trial. 

The standal~ds established by the NAC are more stY'ingcnt than the require­

ments of the Speedy Trial Act and differentiate betvJeen felony}and misdemeanor 
\: 

proceedings, which the Speedy Trial Act does not. The Speedy~~ria1 Act outlines 

specific time limits for each phase of the criminal process while the NAC time 

limits cover the entire range of proceedings. 

Although the NAC and AB/\ standards direct their comments solely to the goals 

to be achieved by a speedy trial initiative, the Speedy Trial Act provides steps 

to be taken for phased~in implementation and planning. Each district court is 

required to formulate a plan for implementation of speedy trial guidelines 

which, with the approval of a d'istrict reviewing panel, is forvJarded to the 

Administrative Office of the U.S. Courts which will in turn submit periodic 

reports to Congress on planning and progress in the speedy trial area. .Each 

district is required to develop two distinct plans: one to cover the 3 year 

interim period during which the guidelines are to be phased in and one to 

ensure continued compliance with the requirements once the phasing-in period 

has been completed. 

The plans are required to contain specific information concerning time 
\".1 

limits and methods by which each district intends to expedite case disposition. 

Statistics relevant to the administration of justice, e.g., caseload, disposi­

tion rates, time spans, are to be displayed, with the clerk of each court 

- 14 -
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• 
designated as the compiler of these statistics. Recommendations for statutory 

• and rule changes ore encouraged, oS v.Jell as recommendations for pro,vision of 

addit; ana 1 resources necessary to improve cand; tions conduci ve to expediti aus 

case processing. 

• 

• 

• 

• 

• 

• 

• 

• 

The Speedy Trial Act permits suspension of time limits upon application to 

the circui t judicinl council, if a dj~,irict court -is tempol~arily unable to com-

ply with them. If no remedy can be found on the circuit level , application for 

time suspension and resource assistance can be fOl\lfarded to the U.S. Judicial 

Conference which, upon approval of Congress, may grant a suspension of time 

limits for a period not to exceed one year. This p~!ocedure is in line \'/ith 

the NAC recommendations that means be provided to alter-time limits. 

2. Causes of Case Backlog and Delay 

A revieYJ of the various studies reveals varying causes of delay, some 

o·f which are generally recognized, and some of which are actually contradictory. 

For example, the study of the New Haven, Connecticut courts by Dr. Malcolm 

Feeley concluded that there was no direct relationship between caseloads and 

case processing techniques, an assertion greatly contrasting the conclusions 

in some of the annual reports which attribute heavy.casi10ads to inadequate 
(\ 

and inefficient case processing methods. The National Manpower SUI~ey listed 

the fol1owing as the primaty causes of delay: 

1) 

~~ 
4) 
5) 

Court administrative problems 
Insufficient court manpower 
Inadequate defender/prosecutor staffing 
Excess continuances 
Other 

36% 
24% 
17% 
14% 

9% 
100%" 

A study conducted by the Case Hestern Roserve Univel~sity Law~Schoo', cited, 

as major causes inadequate prosecutor screening of cases unworthy of prosecution, 

lack of consolidated and controlled felony calendaring"system, and excessive 

continuance policies. 
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It ilppciirs evident that step one in any study aimed at positively affecting 

the case pt~ocess ing system must carefully evaluate and critique the raulti pl e 

and othC'1' contrasting factors 1'Il1icl1 carl ;C}l' studies have cllill'acterilcd as 

causes of delqy. Precise identification of factors which in reality contribute 
" 

, 
to court backiog is essential since it is exactly these factors which must be 

dealt with if the delay problems are to be alleviated. 

3. l~~lts of Efforts to {{euuce Backlog unt! Del ay_ 

a. ~nical Assistance Project Experiences 

OVer the span of its operations, the Criminal Courts Technical 

Assistance Project has conducted a number of studies in the area of case delay 
" 

and backlo~, primarily involving calendar management issues and viewed from 

both the perspective of courts as well as defender and prosecutorial offices. 

A review of these technical assistance assignments reveals that many of the 

issues which will be addressed in any case delay study lIave already been con-

fronted and dealt with in varying degrees of effort and success. For example, 

a study of court caseflow delay in Clark County, Nevada, completed in September 

1976, was initiated in response to local concerns about the length of time from 

arrest to preliminary hearings and from the bindover to arraignment stages. 

The technical assistance consultant team studied the, underlying causes of these 

delays and found among other things that the prel.;rninal~y hearing process was 

over formalized and, in effect, a mini-trial, that the size of the court's backlog 

delayed the initial processing of cases and thereby lengthened the bindover time, 

and that remands to the heavily overburdened Justice Court for prel iminary 
"..! 

hearings after previous waivers, all contributed substantially to the problems. 

Another study, conducted in the Delaware County Court of Common Pleas in 

Pennsylvan1~ came about as a result of a legislative mandate to the trial courts 

in the state to process criminal cases within 180 days, Among the problems 

encountered here was the fact that there was no information system through 
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\'Ihi ch cases caul d be conti nua l1y l11onitored to i dent; fy those cases viM ch 

\'i<.!t'e in dunner' of exceeding the 180 day limit. 

The Criminal COurts Technical Assistance Project has also sponsored a 

series of studies in the state of Texas relating to court delay reduction 

and prilllarily focused upon instituting effective control by the court over 

ca 1 endar management. These projects \\'ere frequently concerned wi til defi ni n9 

the duties of the position of court coordinator in the Texas trial courts. 

The impetus for these studies came about as' a resul t of the real ;zation that 

in many Texas courts the bar was in fact controlling the court calendar whic,h 

was substantially contributing to delay in case processing. Placing court 
(/ 

coordinators in the trial courts has enabled them to regain control over the 

schedul i ng process, and whil e it may be too early to specul ate or quanti fy 

~he effect on case processing time, it is evident that court control over the 

calentlar rlitS i'esuHed in irnpr'oved utilization of resources, particularly judge 

time on the bench. 

A listing of relevant technical assistance projects in the area of court 

delay is attached at Appendix A. 

b. GMIS Printouts 

A perusal of the data relating to gr~nt awards in this area reveals 

a number of projects whose relevance to the study of court delay seems apparent 

at first glance, and which would pt"ovide a focal point for further study, This 

information is somewhat hel~ful in pinpointing jurisdi~tions which have experi­

mented with techniques for reducing CQUt't delay and from the reports to LEj\A 

which have conceivably been generated by these studies .. a f~eling for \'~hich 

techniques and approaches have proven successful may be obtained. They should 

also have linl'itcd utility in the site selection proccs's since they indicate 
1':0 

how much LEAA ... funded study of court delay problems has all~eady been undertaken 
., 

in a given jurisdiction. For example, in St. Louis County, the GfHS pt'intout 
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re:vectlts tln'eo interrelated! yet separately al'/arded, gr.ants made in n~ccnt 

years, all dealing with court delay-related projects. It would be a fairly 

Silf(~ itS~,;Ulllpt ion to SllPpO~H~ tlla t out of these UlI'(\e Pl'ojt'c l5 <111 adequr) te VOll1l11e 

of information describing tf1C case backlog and delay situation in st. Louis 
,', 

has been generated. 

In reviCl>Jing these matcl"'ials their limitations and utility to the study 

of COUI"L de1clY arc also dPparcnt. Our revic\'/ found that Illost of the projects 

designated as relating to court delay reduction efforts, ~'/ere, in reality, of 

minimal application to the information and background needs of a study such as 

the NCSC/NCMC efforts. A listing of the grant projects which we feel would be 

of use to review are attached at Appendix B. 

c. State Level Efforts 

Review·~f the Annual Reports of the state courts reveal a limited 

number of programs initiated on a state level aimed at reducing backlog and 

delay in the trial courts. For instance, Ohio has instituted a number of in-

novative programs aimed at reducing delay tl1l'ough stricter administrative 

control by the court. Included among these measur~s are: 

o S~preme Court Rule requiring judges to advise attorneys that they 

must be ready for trial on the day set, or else be subject to removal 

from the case 

e Adoption of an individual docketing system and a 90 day speedy trial rule 

, Requirement that trial court judges are to report case status to the 

Supreme Court, I'lith the report being made available to the public and 

the pr(;ss 

Other states, in their annual reports, discuss attempts that have been made 

to address tho delay prOblems. Included among these are Alabama~ Alaska, 

Kentucky and N(H'I Jersey to name just a fe",/. Any detailed study in this area 

should attempt to preCisely ascertain what programs have been initiated in 

the various status. 
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Going beyond merely 'identifying those jurisdictions which have initiated 

delay reduction Iwo9tJII]'; iL scC'ms l's5cnt.i,1l t.hilt <In effor·t b(~ madc to dlhllyzQ 

the qualitative impact. Our brief research reveals that although quantitative 

data is tivailable, very little qualitative analysis and critiqu~ has been undar~ 

taken. In states with recently enacted speedy trial statutes, study of the 

succc~)s of illlplcmentJtion pl~ocedurl!s will be necessary. Also, there is i.l need 

to determine if quantitative successes, such as actual reductions in time from 

filing to dispositions, clouds qualitative problems; specifically to study 

whether the intent of such things as speedy trial rules, is being ignored in 

efforts to attain procedural compliance. 

4. Reference Tools 

a. LEAA I dentifi ed Resources 

(1) NCJRS Abstract 

Our review of the NCJRS d9cument listing LEAA grant projects 

described as germane to court delay and backlog revealed in fact that only a 

very limited number of these projects would actually shed much light or be of 

practi ca'l util ity in the study of delay issues. Li sted belO\·, are the projects 

\'lhich ~'Ie feel are relevant and should be examined in connection \'Iith any com-

prehens;ve court delay studies: 

Document 
Document 
Document 
Document 
Document 
Document 
Document 
Document 
Document 
Document 
Document 

Document 
Document 

192: 
191: 
163: 
135: 
134: 
129 : 
114: 
196: 
194: 
104: 
89: 

Utah Code Revision 
Price of Perfect Justice 
Judicial Productivity and Court Delay 
Delay in Criminal Cases 
Ca 1 Horn i a Select Committee on Tri a 1 Court Delay 
Long Wait for a Speedy Trial 
Courts, Congrestion and Delay 
Criminal Justice Models - An Overview 
Justice Delayed, Justice Denied 
Prosecutor's Role in the Urban Court System 
Example Evaluation Component w An Automated 
Court Calendaring System 

71: Sy~tems Study in Court Delay 
NUlI1bcl" Not I\vai1able~ Pretrial Delay in the Ct~iminal 

Courts - Annotated Bibliogra~hy 
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• 
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• 
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• 

• 

• 

(2) bocuments Lfsted in Discretionary Fund Guidelines 
~~~~=--- ' 
In tim 1,[/\/\ guidelines relating to the court delay discretionary 

fund program, a number of recent resource documents are listed as meriting re~ 

view by applicants. All of these documents are discussed in varying detail in 

other portions of this p{)pel~. Ou~~ concer'fl in this area is th3t this listing 

may be a bit misleading to applicants because of the fact that these materials 

are by no means comprehensive and in some cases of limited practical use. The 

various standards cited, for instance, are by nature idealistic and perhaps 

unusable in particular jurisdictions. Another example is the Case We~tern 

Resel~ve study which \'Jas conducted in only three jurisdictions and really does 

not fully discuss the current state of the art. 

b. Other Sources 

(1) The Administration of Justice in the Courts, Volumes I and II, 
by Professor Fannie Klein 

Professor Fannie Klein's bibliography entitled The Administra­

!5.on of Justice in the Courts. contains the most current and certainly most com­

prehensive effort to identify studies and literature relevant to the courts in 

general, and issues relating to court delay in particula~. Attached at 

~ppendix C is a listing of sourCes from this bib~iography which we feel 

are of particulal' relevance to anyone studying court delay. This list is by 

no means exhaustive and the full bibliographic sections on delay should be 

reviewed also. Professor Klein's concise annotations arc very useful in 

quickly identifying t'clevant .studies and articles. ' 

(2) The Effect of Heavy Caseloads by Dr. I'~alcolm Feeley 

A recent study conducted by Dr. Malcolm Feeley of the Yale 

Law School studied tile effects of burdensome caseloads in the courts surrounding 

New Haven, Connecticut. Dl~. Fccleyadopted some novel approaches in the study, 

particularly in asseSSing the causes and extent of backlog in urban and non-
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• 

• 
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urban areas. He concluded that there is no direct relationship between 

caseloud and Ci'\C;C procf'ssing Lrc/miqlW$, llnd tll,'t no suhstilntiil1 VlOt'k1orld 

burdens were created by urban and non-urban court workloads in relation to 

the judicial manpower available to each. The primary limitation of tIle 

study is the fact that beyond Connecticut, I-'/here judicial aSSignments are 

relevance absent further study into assignment practices in other jurisdic­

tions. It does provide, however, some interesting hypotheses which are 

amenable to testing in other court systems. 

(3) INSLA\~ Case Schedul ing Report 

The Institute for Law and Social Research recently published 

• a manual entit1ed Guide to Court Schedu1ing: A Framework for Criminal and 

Civil Courts. The study is based on tile findings from site visits to thirty 

courts where their case scheduling techniques were scrutinized. Various 

• techniques are discussed, such as individual and master calendars and theil' 

re1ative advantages and limitations are painted out . 

• 

• 

• 
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A .. ~eedy Trial Guidelines and the'i~lern0ntation 

Listed below are jurisdictions which have provisions relating tousp~edy 
// 

• trial guidelines~ where they may be found, and, ,,,here available, the time 

framG in "Jhich criminals must be bl~ought to trial. Also inCluded is a list 

of jurisdictions which have no speedy trial rules or statutes. 

• 

• 

• 

• 

• 

• 

• 

· " 

Jurisdic:tion ,;;;...;.;,.:-:..;;;....;.;,..;....::. .. .----

Arkansas!' 

Ca 1 ifornia 

Del aware. 

F1 or; da 

Illinois, 

Iowa 

Kansas 

" 

Mary1 and! \ 
. , 

Massachuf·etts 

Michigani i 
. , 
: I 

Nebraska: I 

i l 
New York:, 

i: 
I. 

North Carto 1 ina 

North Da!t:ota 

Citation 

Supreme Court Rule 27.1 

California Constitution, 
Article I, Section 15 

Supreme Court Rule 

Florida Rules of Court 3.191 

Illinois Revised Code, 
Article 38, Section 103.5 

Iowa Statute, Chapter 795 

Kansas Statute, Article 22, 
Sectioo 3402 

Annotated Code of Maryland, 
Article 27, Section 590 

Annotated Laws of Massachu­
setts, Article 277, Section 72 

Michi~an General Court Rule 789 

Nebraska Code, Article 29-1207 

New York state Criminal 
Procedure Laws, Sec. 30-30 

Criminal Procedure Act, 
Article 35, Section 15A70l 

North Dakota Rules of' Criminal 
Procedure, Rules 48(b) + 50 
North Dakota Century Code, 
Chapter 29"Section 19-02 

Ohio Statutes, Sec. 2945.44 
Municipal and County Rules of 
Superintendency, Rule 5 
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Time Frame 

9 months 

. NIA 

120 days 

60 days 

120 days 

60 days 

90-180 days 

180 days 

180 days 

180 days 

180 days 

Varies with 
offense 

NIA 

NIA 

N/A 

,~ 
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o ;r., 

Jurisdic1J..Qn. 

Pennsylvania 

Vermont 

Indiana 

Virginia 

CHatio.,!l 

Pennsylvania Supreme Court 
Hule 1 "lOO{d) 

Supreme Cou~t Administrative 
Order 17 

tndiana Court Rule 4 

Vi 1'~Ji n i C\ Crimi flill PI"occduI'Q Code 
Sec. 19. 241:::< 

Time Frame 

180 days 

90 days 

10 months 

N/A 

Jurisdictions which have no spee~y trial rules or statutes: 

.Il, 1 abama 
Idaho 
Kentucky 
Louisiana* 
Maine 
Oklahoma* 

B. pther Efforts 

Rhode Island 
South Carolina 
Utah 
West Virginia 
Wisconsin 
District of Columbia 

1. LEAA Funded Projects 

Delay and backlog seem to be popular terms. Many of the grants te­

ported in the GMIS listings purpor1 to be designed to reduce delay, when in 

fact the project summaries indicate that very few actually deal with the cri-
.'-' 

tical issues related to case delay. Under Section II(c)(3)(b) we have listed 

those projects which we feel are particularly relevant. It would be benefi­

cial to evaluate these efforts and r~view any previously conducted follow-up 

assessments. 

2. Efforts Suggested by Annual, Reports 
.-;;:~".' 

Under Section rI(c)(3)(c)~ SOme recent efforts to reduce delay on the 

state 1evel are discussed. {I < /") 

It would be beneficial to directly contact the 
it 

various state cd:urt systems to ascertain what their most recent efforts in 

this area. This is necessary because the ahnual reports of state courts dq\ 
~\ ~.: 

not adequately discuss delay l"eductiol1 programs in terms of methodology, level 
o 

.\ ~, 

of effort, and e-valuat"ion of effectiveness. 

* Speedy trial law pending in the legiSlature . 
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3. ~her Efforts 

Other recent efforts to reduce case delay are ~iscussed under 

Sections Il(c)(3) and rII(A). One other study which. when completed, should 

be tnsightful i~ the study of misdemeanant court process being conducted by 

~be American Judicature Society and the lnstjtute fl)f Judicial Administration. 
~::C-~~' ..•• '.' 

• It should be noted that, gcnerally, jurisdictions have been ident'ified 

for having undertaken efforts in this area either because they have obtained 

';- LEAA funding for such efforts or because they have been the subject of pl~ior 

• study. Undoubtedly, a number of jut'isdictions might exist which have quietly 

• 
,; • 

.' 
' •. 
• (1 

It ~ 

instituted meas~res to reduce case backlog or delay and these jurisdictions 

should be identified and studied. A review of historical statistics provided 

in i\nnual Reports or other data sources might be of assistance in this regard. 

- 24 -
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IV. PRESENTLY EXISTING COURT DATA SOURCES AND THEIR 
TfELAtIVrut I L Il'YTORE S EARC1TTlirocouTfr!'3ACKToG 
- -7\iH)I5EiJfv .. ,... .... ~ .... -... ,.- .. ,.. ... ,--

A. PROMIS 

The Ptosecutor' 5 r·1anagement Information System (PROt·1IS) is designed to 

provide pra~ccutors, courts and related agencies with a mechanism for con~ 

C0-

trolling and monitoring their respective workloads, and for identifying areas 

which are problem prone. Funded through LEAA gl~ant, PROMIS was fil'st imple­

mented in 1971 in the Superior Court of the District of Columbia for use by 

the Office of the U.S. Attorney for the District of Columbia.", To date, the 
" 

" 

system is operational in thirteen jurisdictions serving'a tota} population 
\', 

'\ 
of approximately 18,235,000. The program is in transfer in 'nine\\other juris-

\" 

\\\ 
dictions and in the planning stage in seventeen. In addition, a ndn-automated 

'::.) \" 
version of PROMIS is opel"ational in nine cities and counties. A group iden-

tifying these PROf'US jUY"j sdict'ions .j s atLachetl at. Chort A. 

The data base in PROtHS jurisdictions appears to be very comprehensive. 

Normally it contains the following elements: 

• offense date 

9 arrest date 

e paperi n9 date 

e ~rraignment date 

(II grand jury action date 

" grand jury continue date 

o presentment date 

G rCindictment action date 

e reindictment continue date 

" breakdol'm date (from felony to misdemeanor) 

o line up date 

.. final action date of the enti.re case 
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18. (pAL~lEf .. \CHJ. FL 450.000 _ 
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20. SAN DIEGO, CA 1.000.000 
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24. CHICAGO (COOK).IL • 0.000,000 

25. (SAI'HHIINCISCO), C'A 715,000 

26. PntS[lUHGH (ALLEGHENY), PA l.605.000 

2Z:,2.~LSA. OK 401,000 

28, .DES MOI~1ES (POU{I,I,\ 286,000 
~-----------------------r----~---+--------r_---·------~---------~-------·-----------2,). PORTLAND 1:'{ULTNO~iAH). OR 55G,OOO ------+--- . 

--.-.-----.~--
30. AtnUQUr~QUI!(ur:.m<Al.ll.t.OI. NM 350.000 

-~-.-. -'---------_._--,!---
31. TALLAHASSEE (l.I;ON). f'l 104,000 
~----~ - -,-t---------l--------t------r-'----i---.-

32. OO'tU:STOV,IN (BUCI<S). PA 525.000 

33. OI{LAIIOMA CITY. OJ{ 367.000 
.-",-,~. ------~---f_-----_+-------__l'--~-----.+-----__l.----- .--~_+_--

34. (OI<l,A~.!:!.~£2~~<? __ K ___ +_-5_2-7~.O-0_0--I--'"----+-------+_-----
35. GOI.IltN (.Il'.f1:r.nSON), co 233.000 --.".-.,-.--------------t--- --I------f------1f--------~------· ------ ,. 36. STATt:OI' MONTANA 69't,()()O ----- -·-1----"---+------+-----~-_+_--,~---" 
37, STATE Of' A1.AHA:.fA 3,444.000 

-------+----------~----------+---------38 !{AI.A1-1Amo, Mt 1'..6,000 .--------- -,,,., .. --i------I------I------+------j----- '" 
39 COLl)loItlfA (RICI H.Mm). $C 233.000 
<10 HI\l.1f"\X. VA -------·~--3-0-.000---I------+------f------1--------1--

1-----_._.,--- ---1---
In. Wr:Sn~I~;':)Tm (t;,\liIWLL). MD 
I--.-,,--.---~.-----_l 

6').000 

<12 N()H~W-l. Ol{ 52,O(lO 
--~".-~----r_--" .... -.--.+------+------,~--.---+----.-_I-

"3. HAN(.QCI<. (HtU~"tlOHQUml), Nit 223,000 r----."-- ... ,, _." .. , ..... """""- -' -,~'''.-+----.--_I------~---
44. WII.MIM.tIO"f (NLW(J\ ... ·1\.Il. D1, I 393,ODO I--~----------- .. 

--i-------_ .... 7.VA:·lmp.ti)~\I,·;-:,1.T"I.:tly:A~SN.r_·---~----·-------~f-----
~~,--~~~~~~~~~~-~ .. ~.~~.~-~,-~~~~-~-~-~-~~.~~~~~-~:~-~-.~.~--~-~.~ .. ~ .. ~-.~ .. ~ .. -~--~,-~. ~-~-~' .. -.. -~~~'~ 

TOTAl. POl'UtATlON •• ,4('8.000 • 14,G~,OOO 3,665,000 7.410.000 17.il37,OOO 
~ __ ·.,L"'" ... ~, ,.~ __ ~,_~,_ ••...• ~ ........ *'~ 

Boldlllel' 1H\\)I~Ji Inl!J(.\lc cthUIIH.'S or ~,jd)o·(,I~~ ~lnCIl'lill! Illst lu\l(!'~ ih~ N~UJ,J/;;w. 
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Q final action date of each charge in the case 

• dates and n~usol1s of continulll1ces 

I next scheduled date for each continuance 

• information about the defendant 

- prior ct';minlll Ilistory 

ag,! 

- sex 

race 

G information about the offense 

seriousness 

- ----- ---

• type and number of vi ctims 

~ information about the processing of the case 

• information about the principals in the case 

• prosecutors 

- defense attorneys 

- police 

• - judges 

• 

• 

• 

• 

While not without its limitations, particularly the f~ct that it does not 

present any sort of national perspective, the relative comprehensiveness of 

case informntion in PROMtS cities provides an excellent data base should one 

of these sites be selected for general or intensive study of delay. Access to, 

and utilization of this information, should pose no logistical problem because 

the Institute for Law and Social Research, the LEAA contractor for the PROMIS 

net'ilOrk, has indicated a wi 11 i ngness to share any; nformati on and expert; se they 

may have. Any effort to duplicate the data collection efforts in i'.l PROMTS city 

would seem to be unnecessary. 
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Usjng the i nformati on \lti thln the PROMIS network, the NCSCjN:Ct·1C study 
'p .l' 

which WQuld seem to be critical to the success of the study. For example, 

given the PROMIS data relating to number of defendants, seriousness of charge, 

number of witnesses, delay between offense and arrest, and volume of evidence 

l'l!C{JV(;l'ec.i,. Ule \,fio<,'ly held vi(!\'I Uh,L lhe len9th of time for case processing is 

directly related to case complexity could be examined. Another possible appli­

cation could ·examine the assumption that the larger the case backlog, the 

greater. the risk of delay in processing any particulal~ case. The list goes on, 

with the attendant conclusion that not only may it be desirable to select one or 

two PROMIS jurisdictions for study, but that to ignore this large and highly 

refined source of information will inevitably detract from the uniform appli­

cabil ity and transferabil Hy of tI)e study. 

B. National Manpower Survey 

The wealth of information relating to courts and related criminal justice 

agencies to be found in the National Manpower Survey comprises the most up to 

date and comprehensive data so~rce available at present. The criminal justice 

section of the survey contains informatibn from 1600 courts of general and 

appellate jurisdiction. The specific sorts of information available from the 

Survey include: 

G Methods of case assignment 

t Number of judicial and non-judicial personnel 

• Number of judge days available for trials 

• Caseload statistics, including filings, dispositions and pending cases 

• Jurisdictions of the courts 

o Court administrative structure and capabilities 

• Extant of in-service training and continuing education of non-judicial 
and judicial personnel 

- 28 .. 
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o Identification of related agencies, such as pre-trial services 
ot'uanizations 

o Extent of court operations 

& Extent of computerization of court operations 

8 Total expenditures by coutts and sources of funding 

IJ Pel"cpptions of judqrs and COlli-I. admlnr;trativ(' prl'sonnel (1S to the 
CaUSl!5 dnd sf.1l'ioUSIlCSS of deldy prolJlelils in thoir jurisdiction and 
possible solutions 

As can readily be seen, the Survey results will prove invaluable in iden­

tifying jurisdictions \'/ho have serious court delay problems~ and. which have 

implemented remedial programs. The Survey is not without its limitations and 

is in need of a degree of refinement and corred~ton analysis. For example, 

opinions were expressed to us that there were some errors i~ the data attri­

bution process, resulting from the fact that some wrong questionnaires were 

sent to the wrong peopl? Also, a cursory comparison of Survey results \'Jith 

data contained in state court reports tevealed inconsistencies. Specifically, 

using the Survey formula for measuring extent of pending case backlog, which is 

based on pending filings at year's end, we noted contrary results in using 
'.' 

Survey summary sheets and the information contained in state court r~ports. 

The major obstacle, however, that this research effort encountered was a 

genetal reluctance to use and make available the survey results. The fact 

that the results are now on file with the LEAA should guarantee that this 

information \'1ill be accessible for,u;se in delay-related studies. ,. 

C. Annual Reports of State Court Systems 

• A survey* of the annual teports of state court systems reveals, as one 

• 

• 

might expect, a wide disparity between jurisdictions as to what statistics 

are compiled and reported, and as to the classification and categoriZation of , 

cases. OU)" study in this arGa focused on identifying those states which pub-

1 ish the most comprehens'ive sta t'j sti cs, patticul arly those i ncl ud; ng data 

"* I\nnual reports were ex.amined. A list of these documents by state) title 
and date is attached at Appendix. D. 
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on the age of pending cases, those which have initiated or plan to initiate 

remedial programs in the area of court delay and backlog) and those l"Ihich 

llll..iudl'd /liHTativt' dh;cussiollS I'l'ldtillq to de1.IY Jndits CilW,('S ~nd CUI'QS. 

ThQ large majority of reports contained at a minimum, some information on 

. the number of cases filed, disposed of, and pending at year's end. Most states 

c'Xparicnccd an incrcilsc in ul1 of these categories. F01~ eXi1111plc, of fifteen 

states \'/hich were identified as reporting complete criminal case load statis­

tics for 1974 and 1975, the completeness being measured in terms of filing, 

dispositions and pending cases, all but three experienced increased filings 

ranging from 1.8%1n California to 18.2% in Florida (See Appendix E). In terms 

of dispositions, eleven of the same fifteen states showed an increase ranging 

from 7"1.5% in Rhode Island to 2.2% in California (see Appendix F). Seventeen 

states reported pending caseloads at the end of both 1974 and 1975, and fourteen 

of these shm'/ed increases in this category also, ranging from 43.7% in Minne-

sota to .om~ in Kentucky (see Appenuix G). 

Another category in these reports which was studied concerned the ,age of 

pending cases at the end of the year. Here, it was found that seven states 

reported statistics in this area. These figures are especially significant when 

discussing court delay because they provide a fairly vivid picture of how long 

some cases do take to get through the system and identify those jurisdictions 

which seem to have had the most problems in keeping their criminal docket 

reasonably current. For example, in Arkansas, 30.5% of all cases pending at 

the end of 1975 l"Iere over one year old, 19.4% being one or two years old and 

1l.1~~ over tl'lO years old. In contract, Minnesota reported that only 5.6% of 

their pending cases at the end of the year are over one year old, with only 

1.4% being OVer 2 years old (see Appendix H). 

Any natiom'lide study of court delay should examine in detail the informa-

tion contained in state court reports. Although there is little or no consistency 
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between \'/hat is rcpot't.ed, tIn examination Of wildt statist.ics have been genct'dted 

will undoubtedly prove useful in pinpointing jurisdictions which seem to have 

.:~. acute delcw r))~ohlclll1~ Ot' Nl1ich seem to have initiatQd Illt~JSl/rcs to l'educe b()ck­

logs or the time span from filing to disposition. The limits of the data is 

apparent. It is difficult to use the reports on a comparative basis because 

• 

• 

• 

• 1 :'\ 

• 

• 

• 

• 

• 

/ 

of the varying degrees of sophistication and development in the states. Some 

rcpot'ts also revealed intcnllll inconsistencies in their reported statistics. 

D. Misdemeanant Court Survel 

Another study worithy of consultation was conducted by Ms. Lucinda Long 

Winer of Montclair State University in New Jersey. While an LEAA intern during 

the sunmler of 1970, Ms. Winer surveyed all courts with misdemeanor jU\'isdictions 

in areas with a population exceeding 100,000. Data was collected from 127 of 

144 coutts queried. Among the information compiled was the detailed descrip­

tions of case processing procedures and time ftames between stages in the pro­

cess. Ms. Winer has incorporated this data into a report which she is making 

available to The American University. 

While it is admittedly dated, this study does provide a base of comprehen-

sive information on misdemeanor case processing which heretofore did not exist. 

There are a number of gaps in the information -- primarily because it was not 

recorded in any systematic way by the local courts involved. However, these 

may be remedied by follow-up inquiries. 

The data also may be valUable if used in conjunction with more recent, 

though more limited sur'{ey efforts such as those by AJS and IJA. 

It may also be worthwhile to talk with Ms.Wfner since she has a number of 

obs~rvatiol1s regarding the relative utility of court statistics presently com­

piled as well as the relative merits of various procedures for obtaining these 

statistics. During the course of her work, she talked with numerous persons 

involved in compiling court statistics and has strong feelings upon the limi­

tations of their efforts. 
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APPENDIX A 

.5.c~}.rr.tr5L.I9.r.!1!1.; F<?I,l" £I.S5J .s.t:il!1££L.P.Lojp.C ~ .. ~ .... ~,(> l,a .. t i nS. J:o~f.u.s5Ln.0J.ay. 

Title: Crimindl Courts Cdlendar ~ldnagelllellt in Lake County, Indiana 
Consultant: James C. McConnell and Glen Hinters 

Title: Recommendations for Improving Case Processing in the District Courts of 
Nueces County, Texas 

Consultant~ Ernest C. Friesen Jr. 

Title; Lvaluation of Cilse I\ssignment ~1ethods in Delt1\'wrc County, Pennsylvania 
Court of Common Pleas 

Consul tant: r>1aureen Sol olllon 

Title: Recommendations for Impt'oved Case Processing in the State Court of Cobb 
County, Georgia 

Consultant: Bert M. Montague and James Chenault 

Title: Calendaring and Management Study of the 30th Judicial District Court of 
Louisiana 

Consultant: Gordon W. Allison, Michael Bignell and Dennis E .. Howard 

Title: Development of Research Design and Structure for Study of Court Caseflow 
in the 8th Judicial District of Nevada 

Consultant: Joan E. Jacoby, Hon. Alfred T. Sulmonetti and R.S. Friedman' 

Title: Guidpline~ for a Court Coordinat.ion Progril[11 in the 69th .JUrlicinl District 
of Texils 

Consultant: James C. Dunlap 

Title: Guidelines for a Court Coordination Program in the 87th Judicial District 
of Texas 

Consultant: James C. Dunlap 

Title: Report on the Office of the Attorney General for the State of Alaska 
Consultant: NOAA 

Title: Management Study of an Indigent Defender Program: New Orleans, La. 
Consultant: NLADA: Shelvin Singer, Paul Ligda, Phil Hubbart 

Title: A Report and Evaluation?f the Operations of Eight P~blic Defender Programs 
in the State of Georgia 

Consultant: NLAOA: John Young and John Delgado 
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APPENDIX 13 

~ Block Grant Awards 

• Title: Crilllin~ll ,JlJ',LiCl? rrial I\ccelCI'atioll 
Grantee: King County 

tSeattlc, Washington 
LEAA Gramt No: 72453R0645 

II 

Title: State's Attorney's Comprehensive Speedy Trial Project 
• Grantee; Cook County flOll rd of Comllli S5; onr.l~s 

(,11 ictlqo, I I J i no is 
L[I\A Grant No: 75AllROO~9 

Ti tl e: Crimi na 1 Prosecut i oil· Center 
Grantee: Department of the Attorney General 

• LEAA Grant No: 75A44R0006 

• 

• 

• 

• 

• 

Non-Block Grant Awards 

Title: ~1anagel11ent Study, U.S. District Court, \'Jushington, D.C. 
Grantee: Committee on the Administration of Justice 

14ashington, D.C. 
LEAA Grant No: 69N199000l 

Title: Procedures to Reduce Docket Delay and Speed Information Exchange 
Grantee: Cuyahoga County 

Cleveland, Ohio 
LEAA Grant No: 705F050052 

Title: Pre-Triul Court Procedures and Delay 
Grantee: Case \~estern Reserve University Law School 
LEAA Grant No: 70N1990074 

T{tle: Notre Dame Systems Study in Criminal Justice 
Grantee: University of Notre Dame 
LEAA Grant No: 70N1990078 

Tit1e: Criminal Justice Administration System 
Grantee: Jacksonville, Fla. 
LEAA Grant No: 7l5F040924 

Title: Court Case Scheduling System 
Grantee: Franklin County Courts 

Columbus, Ohio 
LEAA Grant No: 715F050633 

Titl e: Court Manauel11ent Study 
Grantee: T\'Jenty~Second Judicial Circuit 

St. Louis. ~10. 
LEAA Grant No: 71DF070664 

-::',' 

• 1;1 Titl c: Ci rcuit Court Improvement PI'oject 
Grantee: 22nd Judicial Circuit 

St. Loui s, f~o. 
LEAA Grant No: 72DF07S01 E 
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Title: Impact Special Processing Project 
Grantee: City of Newark, New Jersey 
LEAA Grant No: 750F020105 

l j.Ue: I'ROH1S th~Sedl'cf1 
Grantee: INSLA\~ 
LEAA Grant No: 75N1990111 

Title: Continuation of PROMIS Research 
Grantee: INSLAi~ 
LEI\/\ Grant No: 7GN199011 g 
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APPENDIX C 
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~~~( TO CI\SE DELAY 

Donvito. P.I\ •• "I\n Expedrnent in the Use of Court Statistics", y_u_diS:51...t.!~r_e., 56:56-66 
(l~l!(). 

F1cmifTQ, M., "ThH Laws Delay: The Dragon Slain Ftiday [keathes Fire Again 
Gn Mondayll, Public Jntcrest, 22:13-33 (l973). 

" Foschio, L.G., If Empirical Research and the Problclll of Court Delay, in Reduc;n..9 
.c;OUT.LP.'E)..?..l. National Symposiulll on Law Enforcement Science and Technology. 
197? U.S.G.P.O. 

Institute for Court Management. IIA Comparison of Disposition Times in the Felony 
L~vel Courts of Baltimore City and ~lontgomery County, Nal'yland", by G.G. 
Kershaw. Denver, 1972. 

e North Carolina Adrninistative Office of the Courts. IIDelay in the Superior COUl'ts 

• 

• 

• 

of N01~th Carolina and an I\ssessment of its Causes ll
, by J.O. Hilliams and 

R.J. Richardson. Raleigh, 1973. 

Reed, J.e., Application of Operations Research to Court D~lay. N.Y.) Praeger, 1973. 

"Right to a Speedy Trial: A Case Study of the St. Louis Crimi'nal Docket.:" st. 
Louis University La", Journal, 16:84-111 (1971). 

San Franc; sea COllllnittce on Crime. A Report on the Crimi na 1 Coutts of San 
Francisco. San Francisco, ]971. 

U.S. Comptroller Genct'al. Federally Supported Attempts to Solve State and Local 
Court Pl'oblems; Report to the Congress. May 8, 1974. Washington, U.S. 
Genet'al Accounting Offic~, 1974. 

American Judicature Society. Selected Readings, Court Congestion and Delay, 
ed. by G.R. Winters. Chicago, 1971. 

Frilnce, J.G. 1I0rder in the Court Revisted; Progress and Prospects of Cont\~ol1;i1g 
Delay" Akron Len" Rev;e\". 7:5-48 (1973). 

Millet~, R.S. 
Del ay'l 

" A Program for the Elimination of the Hardships of Litigation 
Ohio State Law Journal, 27:402 (1966). 

Rosenberg, M. "Let's Everybody l.itigate" !exas Law RevievJ~ 50:1349 (1972). 

Advisory Council on Appellate. Justice. "Expediti.ng revievl of felony Convictions 
---d:::' after Trial", Federal Judicial Center and Nationa Center for State Courts, 

August, 1973. 

•
'l(V 
(I American Judicature Society. 
~o Chicago, 1974. . 

IIConges ti on and Delay in Sta te Appell a te Courts". 

"Appellate Court Reform", Hissisill!pi Lm:LJournal, 45~12l (1964). 

• [keen, F.E. "Solutions for I\ppellate Court Congestion tl
, Judic.atut~, 47:228 (1964). 
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Caron. B.C. and Jaros. D. "State Supreme Courts: Some Comparative Dihta", 
State ~overnment, 42:260 (1969). 

Christian, 14. "Delay in Criminal Appeals: A Functional Analysis of One Court's 
I·Jork" Stil!IJOt'd Ii1~'1 Rf'yi(I\.!, 23:676 (1971). 

Edwal'ds, G. "Exorcising the Devil of Appellate Court Delay", ABA Journal, 
, 58:149 (1972). " . --'-, 

Fuld, S. H. "Gordian Knot: Con~estion and Delay in Our CourtsJl, N.Y. State 
Bar Journal, 39:488 (1967). . - . 

Hufstedler, s.r~. "Constitutional Revision and Appellate Court Decongestants", 
Washington Law Review, 44:577 (1969). 

Lilly, G. C and Scalia, A. "App~l1ate Justice: A Crisis in Virginialt, Virginia 
Law Review, 57:3 (1971). 
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Record, R.F., Jr. II Remedies for Backlog in the Appellift'e Court of l11inois ll
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Illinois Bar Journal, 62:82 (1973) . 
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19lJ,74 
General 
sOUl~ce : 

" A 1 ilska 

1\1 T 1 r~n I X D 

L 1st of Armun 1 RepOl~t of State CoUtts Surveyed 

figures 
jurisdiction: circuit courts 
Annual RCQort 1974 p. 16 

-'-General juri sdi cti on; sllpe,ri or courts 
SOil nt' : f'.1111111 1.1.:r'}HH' tYl J f) 

rippl~lIl1ix i l t..hl.ll'ls Sj-{)2 
i1gi of pending felony cases in Superior Court by average age, 
median, and % of cases, p. 121 

Arkansas 
-- Gel1~ral jurisdiction: 

source: Annual Report 
Annua 1 ReP9xt 

California 

ci l'cui t courts 
1914, p. 56 
1975, p. 56 

Genetal jurisdiction: ~yperior courts 
source.: ~l Rc[?ort, 1976, pp. 164, 168 

Co lorado :.1 

. Ge-neral jurisdiction: district courts 
source: Annual Report 1976 

Dolawilrc 
~"'-"~-'-General jurisdiction: superior court 

soutee: Annual Reeort 1975, pp. . 

Floridn 
Geneta 1 juri sdi cti on: ci rcuit courts 
source: Annual Statistical Report 1975, p. 76-79 

Gcor.g; a_ 
General jurisdiction: superior courts 
SOUl~ce ! 

• Hawa; 'i 
----Genera 1 juri sdi cti on: ci reui t courts 

suurce: Bnnual Report 1975, p. 50 

Illinois 
-~~-G-e"leral jurisdiction: C"ircuit courts 

• sou rcc : [\_"..!)1:!El-R<:W..9J.J 1 974 

• 

• 

joVLct 

Krl'nsrr5 

state totals fDr~circuit court: pp. 126-127 

General jurisdiction: district courts 
sour-ce: .8Dpual Report 197J~t p. 55,59 

·-----"G(1ncral jun1isdiction: dictr'ict courts 
source: LillnYa 1 H.eport 197!?,., p. 11 



• 
l.~:! 1.L~J~:.ky_ 

General jurisdiction: circuit courts 
source: .Q9.ckct g9POtt 1975 ~ p. 16 

140.de.1. C.OlJrts . .rrpjecJ - contains infot'llliltion ubout the nlll1lbet' of 
• d.1Y'> ('LIP'.!''' for dlTl".t Ull'lltlijh {Ji·;po·,it:ioll. 

• 

Louisiana 
Geri'era1 jurisdiction': district courts 
source: Annual Report 1975, p. 40 

Mary1 a"-.(t 
(lGC'Ilf'ril1 jurisdiction: circuit COlll'ts 
~;lHIl'LP: [\t!ll!I~:.L.!:~:j~(l_t..:..I:_l,lyr~., p. 109 

Massachusetts 
General jurisdiction: superior courts 
source: The Massachusetts Courts 1974-75, p. 68-70 

Michigan 
General jurisdiction: circuit cOllris 

• source: Annual Repo~t 1975, p. 28 
1'< 

Minnesota 
• General jurisdiction: district COUl~ts -A-discrepancy in figures 

source: Annual Report 197~~ p. 18, 22 

• 

• 

• 

• 

• 

• 

Missouri 
General jurisdiction: circuit courts 
source: f\nnua 1 R_~QgLtJ925, p. 35 

New Hampshire 
General jurisdiction: superior courts 
source: Biennial Report 1974, p. 65 

~.Jersey 
General jurisdiction: superior court 
source: Annual Report 1974-75, F-3, F-7 

New Mexico 
General jurisdiction: distr'ict courts 
source: Annual ReJJort 1975, pp. 33-34 

North Carolina 
GeneralJurisdiction: supel"ior COUI~ts 
source: Annual ~Qnort 1974, pp. 28-38 

~nnua 1 RepQ.r1. 1975, pp. 21-30 

North Dakota 
---Gcncr-ii-' jutisdiction: district COUtts 

Ohio 

flrg9 0n 

soutce: ,gatistical Report and Compilation 1975 

General jurisdiction: courts of common pleas 
source: Ohio Courts Suml11ar~197~, p. 34 

General jurisdiction: circuit courts 

I 
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source: Ar~t.!Q.1 ROPOI:t.J97§., pp. 30-37 

PennsJ,)Y.':ln i_i! 
Gl'tlC't'dl jurisdiction: COlII't of ("onnllon plC'<ls 

soun:e: ~!~I1.lId.Il:;FP!Jr.t.JJ1L:', p. !JG 

Rhode Island 
General jurisdiction: district court 
source: Rc.,eort on the Judic:ial~Y 1975, p. 33 

T0nn<'<:;<;(>Q 

Texas 

(it'lH'I'al jurisdidinll: circuit. COlld'; 
sou)'ce: Annual HCI.:'C2rl 1975, pp. 139-189 

General jurisdiction: district courts 
source: Annual Report 1975, p. 124 

Vermont 
General jurisdiction: district courts 
source: Judicial Statistics 1975, pp. C-1, OC-3 

Virginia 
General jurisdiction: circuit courts 
source: Business of the Courts of Record 1974 

Hashington 
General jurisdiction: superior courts 
SOUt'cc: Annual Report 1974, p. 59 

Hisconsin 
General jurisdiction: circuit courts 
source: Judicial Statistics 1975, pp. B6, B8, B15 
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Florida 

Alabama 

Pennsylvania 

N. ea l~O 1 ina 

Ne\,1 Jersey 

Louisiana 

Ohio 

Arkansas 

Rhode Island 

N. Mexico 

California 

Colorado 

Alaska 

Idaho 

.,\ 

APP£NorXE 

Cases Filed 1974 

74,347 

211,603 

19,264 

60,638 

46,628 

24,170 

187,462 

28,742 

11,989 

20,329 

4,483 

54,635 

11,947 

1 ,241 

3,700 

Cases Filed 1975 

90,982 

29,GOG 

22,948 

70,895 

53,505 

27,567 

212,523 

31,554 

12,987 

21,901}. 

4,771 

55,635 

n ,641 

1,075 

3,050 

:.'. 

Pel'cent Cl1ang~ 

+ 18.2% 

+ 1 (;i. 9::; 

+ 16.0% 

+ 14.5% 

+ 12.8% 

+ 12.3% 

+ 11 .8% 

+ 8.8% 

+ 7.7% 

+ 7.2% 

+ 6.0% 

+ 1.13% 

- 2.6% 

- 13.4% 

- 17.6% 
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INCREASE iN CRIMINAL DISPOSITIONS FROM 1974 to 1975 
Q 

~Jlrisfution Di~Rqsit;ons 1974 PJspositions 1975 !'Clrcent Change 

• rUlOde I ('} 1 and 3,947 G,774 + 71.5 

Florida 62,292 85,990 + 38.0 

Alabama 19,016 23,354 + 22.8 

• N. Carolina 4-4,700 52.551 + 17.5 

Colorado 11 ,998 13,233 + 13.7 

Arkansas 10,762 12,233 + 13.7 

• Ohio 28,220 31,230 + 10.7 
;-=.-::::::., 

N. r~exi co 4) 156 4.588 + 10.3 
.> 

Pennsylvania 60,420 64,938 + 7.5 

• Louisiana 192,432 204,945 + 6.1 

t~aryland 26,567 27.552 + 3.6 

California 49,607 50,714 + 2.2 

• New Jersey 24,434 23,260 - 4.0 

Idaho 3,600 3,250 - 9.7 

A1aska 1,035 779 - 24.7 

• 
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• lJtq~ASJ~UL!J}lOJ.mL_CJUJ~IJ!AL_C.I\)LL~T YJN~.I_S.J·JHl. r()ILt9L1. .. l\l~O __ L9JJ>_ 

JUI';sdiction PendiJ2g 12/31 LL4. Pending 12[31 U 5 Percent ChiillfLEL 

• t~i nnesota , ,227 1.763 + 43.7 

~1i elli gan 8,211 11,319 + 37.8 

Alaska 824 1,028 + 24.7 

• New Jel'sy 21 ,641 26,555 + 22.7 

Mi ssoul'i 8,765 10,268 + 17.1 

Vermont 3,989 4,547 + 14.0 

• Arkansas 6,881 7,635 + 10.9 

N. Mexico 1,913 2,096 + 9.6 

Ohio 6,063 6,423 + 5.9 

• N. Carolina 16,327 17,281 + S.8 

C0101'ada 10,031 10,605 + 5.7 

Califol'nia 6,582 6,915 + 5.0 

• Massachusetts 37~508 38,933 + 3.8 

Kentucky 10,825 10,834 + 0.08 

Texas 63,163 62,449 .. 1.1 

\~; scans i n 20,222 18,933 - 6.4 • Idaho 900 800 ~ 11. 1 

• 

• 

• 
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/WPLNDI X II 

AGE OF CRIMINAL CASES PENDING AT YEAR'S END - 1975 

lJ lJl~i <; eli ct; on o to OtW Year 1 To 2 YC'ilrs 9Vf'_~ ! . .Y ('aT.S J.o.t:_~J_ ~.~.n.d;fI9. 
~ ... ,~ - . ... . . ,., ~ ........ ~ ... - .... ,,-,. -.... ' ...... L " ...... , ..... >< .. , ... ~" ., _ ~ • 

Arkansas 5305 (69.5%) 1480 (19.4%) 850(11.1%) 7635 

Vel'mont 3601 {79.2%} 722 (15 -. 9%) 224 (4.9%) 4547 • Iowa 6621 {79.2%) 1737 (20.8%) 8358 

New Jersey 1,3430 (84.7%) 1825 (11. 5%) 606 (3.mG) 1 ,5861 

Oregon 3,498 (87.5%) 385 (9.6%) 113 (2.8%) 3,996 

• Kansas 1,315 (89.6%) 100 (6.m~) 52 (3.5%) 1,467 

Minnesota 1,590 (94.4%) 71 (4.2%) 23 (1 .4%) 1 ,684 

• 

• 

• 

• 

• 
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HEHORANDUH 

To: Joseph Trotter 
From: Caroline Cooper 
Subjcct: Rccent Trends in the Settlement Process 
Date:, Janunry 26, 1973 

As courts become more and more congested with the increasing 

volume of litigation, strenuous efforts are made to settle out of 

court. Various avenues have been utilized to divext cases from the 

judicial process -- or at least from the actual process of going to 

trial. 

Factors Encouraging Mediation 

In most cases, settlement cut of court is desirable for a number 

of reasons. First, trials are enormously expensive. Costs are never 

totally recovered by all parties and agencies involved in the trial 

process. Second, from the viewpoint of the plaintiff, the wait for 

trial results in additional delay before recovering his award. Third, 

from the viewpoint of the defendant (usually the insurance company), 

a jury will not likely let a claimant go with no recovery at; all for 

his inj udes. 

Some for.m of mediation is therefore desira.ble -- particula.rly 

when one of the following three conditions exist: 1) when the parties 

have formed a major area of agreement but are trying to push for a little 

more; 2) when neither party has yet discovered an al:eUo£ agreement 

or narrmoJed the issues for consideration. and each party is afraid to 

concede; or 3) when each porty is motivated by settlement commitments 
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which ure mutually incompatible. Given <It lUU::;L onl.! or Lilesl.' prt'-

requisites for mediation, one additional factor will influence the 

• success of the negotiation: the personality and the perception of 

t Ill' lwgol i;tVq-. 1 

• Hethods of Hcdint:fon 

A number of jurisdictions are utilizing methods of arbitrating 

disputes before trial. One such method which has received considerable 

• attention is the Pittsburgh Plan which provides for compulsory arbitra-

tion settlement conferences for all civil cases under $10,000. This 

negotiation process, instituted in 1939 along the model of a system 

• uLlli.~.eJ by Llic Circuit Court of Fort Hayne COl1nty (Mj.chigan) has 

recently been greatly expanded -- both in terms of the number of 

persons acting as mediators and of the jurisdictions utilizing this 

• procedure. 

Essentially, the plan operates as follm.,s: in suits under 

$2,000, a panel of three practicing attorneys in the county involved 

• :l.s set up with the first member acting as chairman. The panel conducts 

a compulsory arbitration hearing, although the parties retain the 

rigllt to appeal Bny resulting decision. In cases between $2,000 and 

• $10,000, n mns.ter. conciliation list is published in the Legal Journal, 
" 

\dth IllH printed tloticcs sene to counsel trtvolved. Within 30 days 

the plainLiff must satisfy certain procedural requirements and the 

• defendant mUBt fOl'\oUlrd a list of ~lit:nesses, experts' reports, etc. A 

. 1 
Hugh I.,ilurCt1ce Hoss, S(~t.tlcd Out of Court: The Sod,aJ. Proc(!ss ell. 

InHUrnIlGC' Cltlil1lEl Ad.luHt:Jlml1t:s. 1970. 

• 
~~~ ':a.Jl~I~~'''~~E;~d.~j)~.·,,~, 

'~~_~~>.........o.-~.~_ . .::-___ _ 
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~'OIlIPllIBUl'Y cOllcililu.Jon conference is held before a judge close to 

the date of trial -- u~llally about a \{eek before. In Allegheny County, 

P(?lll1By.lvania, where the operation of this procedure hns belm spec Ifj(':11 ly 

judges \vit;h a potential for 12.0. conferences to be held in one day. At 

thu conference, the parties not only present their cases but discuss 

them with the judge. Most often discussions result in narrowing the 

issllcs of disagreement and reveal that dispute rests mainly over the 

valuc of the injury rather than the facts. Again, the parties hav(~ 

the right to appeal any resulting decision and can request 11 jury or 

non-jury trial before 11 judge. If settlement is not made during this 

conference, another calendar control conferen~e is hel~ the d3Y of 

trliLi. For those cases still not settled, 11 "last chance" conference 

can be held before the calendar control judge. This procedure for 

medintioD operates widely in Pennsylvania and is considered extremely 

worthwhile. 3 

The operation of the Pittsburgh Plan hinges upon certain assumptions. 

First, the best time [or settlement is close to the trial date. Second, 

counoel. with authority to negotiate are pr{;!sent at these conferences;' 

junior counsel are discouraged from nttending. Third, plaintifffs are 

present so that a decision to settle can be made then and there at the 

COl)f:ercncc. Fourth, the essential role of the conference judge is to 

lIssist tile purt:l.es in determining the undeJ:lying problems of their ell.spute 

2 Ruggero .r> Aldlsert, IIA Netropolitnn Court Conquers its Bncklog: 
From Pure Prc-T1:i.nl tQ Compulsory Settlement Conferences;" 
51 l.udit:atu,'c 247 (Pcb. J.968). 

3 Walter Losniak, Cllief, Arbitration Division, Court of Common Ple~s {or 
A1J.cgl)(:my County) in telephone conversu tion Jan. 18, 1973 • 

• 
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not merely to hear the case. Finally. the judge must be very know-

ledgcable about personal injury values so ~\1at his pnrticipation in 
, I 

the negotiating process will prove fair and beneficial. 

This pat tl'rn (}( cOll\pul::;ory prc-t.:r .ial conferences has ulso bm'n 

utilized by t~~~ U.S. District Court in Nassau County (Nmol York), 

and participants arc notified to send only those representatives '''ith 

authority to settle,4 

The effectiveness of this arbitration method. is d~?ated. Accord­

ing to its proponents, it relieves the trial process of a considerable 

percentage of cases and enables a judge to settle in one day more cases 

than he could settle in one month. Critics, particularly Professors 

Haurice Rosenberg of Columbia University and Hans Zeisel of: thedJn:1v(~rf;lt:y 

of Chicago, cla:i.m that it is a 'vaste of time and effort. Cases that 

are settled through this procedure would have been settled anyway.S 

At present, numerous other methods of arbitrating civil sui.ts 

are commonly practiced. In civil liability cases, arbitration 1,8 

generally considered most useful in cases under $10,000. In other civil 

suits the potential for arbitration settlements is vast. A recent 

expansi.on of the federal gov~rnmentls use of arbitration is the newly 

instituted lIcon£lict re,~olution" program of the Department of Justice. 

A COl-°pS of six mediators and 13 conciliators investigate complaints 

of civil rights infrihgcments in disputes ranging from di8crimination 

in education, h1r1.'1g practices, and C17iminal just-icc system inequ~,tics 
() 

4 "Pre-Trial Conftll~ences: Nnndatory Trial Datea Used in Nassau County. 
Nct-l York") 51 ,:Iudi.£uturc 358 (April 1969). 

5 Mauri.cc Rosenberg and Miclwcl Sovern. "Delay and Dynamics of Personal 

Ii1jnry Litigation", 59 Columbia Ltlw Review at ll15 0.959). 

• 
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to cousumer abuses and housing problems. TI)t October 1972) eight 

mO\'1ths! operation of the program had witnessed settlements in '19 

conciliation CORCS Dnd 4 mediation cases. 7 

Encouraging Arbitration Settlements 

To prove beneficial to the administration of justice, arbitration 

prOVisions must expedite the judicial process rather than merely add 

one more stage. Conditions must exist which make it advantageous 

for parties to settle by negotiation rather than hold out for a trial 

decision. 

Several factors encouraging arbitration settlements have already 

been noted: the costs of going to trial, even if only partially borne 

by one of the parties, and the delay vlhich waiting for trial imposes 

on the clailllant' s recovery of his m-rard. However, the all-or-nothing 

quality of settlement decisions which has frequently characterized 

these proceedings has often resulted in a reluctance of the parties 

to "give in.1i Three recent experiments to alleviate this situation 

have proved ,,,ortlnvhile. 

First, the "no release and walk-away settlements."S This agree-

Plent: essentially closes the case from an insurance viewpoint although 

allows it to remain opcn from the vicwpoint of [01.'11101 law until the 

time:!. allowed by the statute of limitations expires. Insurance Company 

7 ItCurc: [or Congestion" 8 'l'rJnl at 3 (November-Dcccmbet:, 1972). 

8 
RoaD, £n.. ill· 
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':"'. 

experience has been favorable; seLtlements are quicl< and the claimant 

is usually not heard from again. Even if the case \vere to be revived, 

th(' file-tn would have to Harrllnt n settll'llwnt ndJt1l'itnH'nt. 

Sl.'L'OlHJ, a polley of adVmlC'L' pilYIlll.'nt Ii. Such I.l policy rcLiev~s 

the claimant from suffering personal. financial hardshi.p in add:l.tion 

to his injury 08 well as fosters good will. Such payments arc made 

in cases whe1:e the facts :Lndicate that the claim \-1i1l be paid nnd 

are made as costs occur and credited to the fin~l settlement. This 

pol:icy of advance payments is beneficial to the defendant as well 

as the claimant for, from an insurance company viewpoint, delay never 

eliminates <l claim but, rather, results· in greater d.ifficulty in present-

ing cvidcl1ce a.nd more time for the cla.im~nt to malcc greater demands., 

,'Third, a system of comparative negligence .. According to this 

system, the claimant receives a payment proportionate to the liability 

of the defendant. \-1hile the operation of this system has not been 

widely described, it has proved particulnrly successful iV Wisconsin. 9 

Payments are made t.o the plaintiff \<1l1el1 the defendant is guilty ot 
the grea.ter negligence. The percentage of ,negligence determi.nes the 

l"eward. A variat:lon of this plan is a proposed modified no-fault 

advlll1ce. payment insurance system by \.Jhich economic relief would be 

provided to both parties for lesser injuries while the morc costly 

injul:'Y claims \~ould be submitted to arbitrat:ioll. l0 

9 Carroll. R. Heft and C. Jones Heft, "Comparative N(~gligence: 
Answer," .551 Trial, at 127 (Februqry ],,969). 

J.O Carroll R. Heft ilnd C. Jon(,:!s Heft, "The l'wo-Layer Cake: No Fault and 
Comparative Negligence, II 58 American liar AS60ciat;!.on J..ournnl.. 
at 933 (September 1972). (I 
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While the llrbitratio:;l pro(~ess as n method of diverting cases 

from Lila judicial system is one \vhich is undurgoing tremendous expnn-

~:lm:t Ilnd cxp<>ri:rnentation, mnny loenl stntutes have not been sufficiently 

problel1ls, therefore, arise. For example, a pr9blem of enforcement 

exists where local statutes limit enforcement of arbitration agree~ 

ments to the parties to the agreement, not the parties in the dispute. 

11 
Attentiqdto this problem has been noted by some state legislatures. 

/: 
:\ 

Anotherl\problam that arises concerns the arbitrating 0'£ future c1tsputes 

arising from the settlement decision. Some statutes require the signature 

of both par'ties to arbitrate future dispul;es before an initial settle­

menL decision takes effect; other statules rely on voluntariness. 12 

In sum, various methods have been propos.ed to encourage pre-trial 

settlement. Essentially. they center upon providing the claimants 

suffic.ient relief: so that the trial process i5 no longer worth\vhile. 

Two key factors influence the success of these various diversion.ary 

schemes: accuracy in estimating the limits within \vhich the parties 

will bargain and making trial sufficiently risky to the litigant that 

,he ~.,ill not stubbornly refuse his opponent's settlmuent simply because 

he has nothing to lose in hl)J.ding out. 13 Data is currently being gathe.red 

to oaBess the value of these various diversionary schemes. While opinion 

may vary as to .the relative merits of one method of m:bitration over another, 

11. Alv:.l.n Goldman and Robert Coulson, "TC,U,lS Arbitrnci.on:' Nodern Hl1chinc.ry 
Stunol.ng Idle, II 2S S()uthwestcl"tt Lat., Journal at 290 (Nay] 971) uno 
"Proposed ArbiLration fict for. Kentllcky, \I 22 Arbitration ,Journal at 193 (196/ .• 

12, 
Ross, .9.1l eft. ) 

j,3 Haus' Zeisel, "CourtfJ ft»: Hcthuselah, It Judicial Heform: A Symposium, 23 
.UnivC'l"Hit.:y of 1.0'] 01"1dl1 Lnw Hevi(.>vl .Ht 224 (W,i.nter 1971). 
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recent literature applaudo the trend toward ncgotiatrd settlement 

os au essential ingredient in the settlement process. 

\) 

)) 
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