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Letter of Transmittal 

'-'0 the President and to the Congress 
f the United States: 

I have the honor of transmitting 
lerewith the Report of the Advisory 
_'ommittee to the Administrator on 
'tandards for the Administration of 
uvenile Justice. 

This report was prepared in accord
_nee with the schedule contained in 
~he initial report of the Advisory 
~ommittee on Standards, submitted pur
-uant to the provisions of section 247 
Jf the Juvenile Justice and Delinquency 
revention Act of 1974 (Public Law 93-

.15) (JJDP Act) on september 6, 1975. 

The JJDP Act created a major Fed
eral initiative to respond to the . 
"enormous annual cost and unmeasurable 
loss of human life, personal security, 
and wasted human resources," caused by 
juv~nile delinquency and delegated the 
responsibility for administering and 
coordinating the programs established 
under that initiative to the Law 
Enforcement Assistance Administration 
(LEAA). As part of this effort, the 
Act called for the development of 
"national standards for the administra
tion of juvenile justice including 
recommendations for administrative, 
budgetary, and legislative action at 
the Fed.eral, state and local-level to 
facilitate the adoption of such stan
dards." Section 102(5). 

This report contains the first 
group of those standards. It covers a 
broad range of topics, including 
recommendations on such fundamental 
issues as the jurisdiction of the 
courts responsible for matters involv
ing children, the rights to which 
children and their parents are enti
tled in adjudicatory proceedings, and 
the dispositional alternatives that 
Sh011ld be available following adjud
ication. It also contains recommenda
tions regarding general strategies 
and specific actions to facilitate 
adoption of the standards. 

Over the past decade, a number of 
State and national groups, including 
many supported by grants from LEAA, 
have reexamined exi.sting laws and 
practices and formulated criminal and 
juvenile justice standards and model 
legislation. These efforts, together 
with those of the Advisory Committee 
on Standards, provide an important 
resource for use by policymakers, 
planners, and juvenile justice pro
fessionals in all parts of the country 
in the effort to combat the urgent 
problem of youth crime and to improve 
the quality of juvenile justice. 

Respectfully submitted, 

Richard W. Velde 
Administrator 
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Introduction 

The Advisory committee to the 
Administrator on Standards for the 
Administration of Juvenile Justice 
was established by Section 208(e) of 
the Juvenile Justice and Delinquency 
Prevention Act of 1974 (Public Law 
No. 93-415) as a subdivision of the 
National Advisory Committee on Ju
venile Justice and Delinquency Pre
vention. Under section 247 of that 
Act, it was given the responsibility 
of supervising the review of "exist
ing reports, data, and standards re
lating to the juvenile justice system" 
and recommending to the President and 
the Congress standards for the admin
istration of juvenile justice at the 
Federal, State, and local level to
gether with: 

(1) ... Federal action, includ
ing but not limited to administrative 
and legislative action required to 
facilitate the adoption of these stan
dards throughout the United States; 
and 

(2) ... State and local action to 
facilitate the adoption of these stan
dards for juvenile justice at the 
State and local level. 

In its first report, dated 
September 6, 1975, the Advisory Com
mittee on Standards presented its 
initial recommendations and discussed, 
inter alia, the scope of the standards 
to be recommended and the process to 
be used in developing them. The 
report indicated that the standards 

would address the full range of law 
enforcement, judicial, tre~tment, 
social service, health, educational, 
and planning activities affecting 
youth, and that they would be organ
ized so that groups and agencies per
forming similar functions would be 
governed by the same set of princi
ples. It stated further that the 
first set of standards and implemen
tation recommendations would be sub
mitted by September 30, 1976, and 
that additional standards and recom
mendations would be delivered by 
March 31, 1977. 

In accordance with that commit
ment, this volume contains: 

o Recommended Standards on 
Adjudication, including provisions on 
the jurisdiction and organization of 
court hearing matters relating to ju
veniles, the rights of the parties to 
judicial and administrative adjudica
tory proceedings, and the alterna
tives, criteria, and procedures for 
intake, detention, and disposition; 

• A General Implementation Plan, 
outlining criteria considered in as
sessin.g the various implementation 
mechan.isms available.. and two imple
mentation strategies which appear to 
meet those criteria; and 

G Specific recommendations for 
facilit.ating the adoption of particu
lar standards. 

1 



The adjudication function was 
addressed first, because it presents 
many of the basic issues that define 
the structure, focus, and limits of the 
juvenile justice system. However, it 
is anticipated that this volume will 
form the third chapter of the full set 
of standards,precedeq by sections on 
prevention and intercession and fol
lowed by provisions on supervision, 
services, and administration. Hence, 
the numerical code assigned to the 
standards on adjudication begins with 
three. 

In developing these recommenda' 
tions, the Advisory Committee on 
Standards has attempted to distill 
the best thinking from the proposals 
of the many national and State com
missions, professional organizations, 
and other groups and ayencies that 
have prepared standards, models, and 
guidelines relating to juvenile jus
tice. Rather than formulating a 
wholly new set of prescriptions, it 
has sought whenever possible to en
dorse selected standards adopted by 
those efforts. This review and as
sessment process has been aided by 
access to the Comparative Analysis of 
the Positions of Past Standards Set
ting Groups and Current State Prac
tices prepared for the Task Force to 
Develop Standards and Goals forJu
venile Justice alId Delinquency Preven
tion as well as to the working drafts 
of the standards recommended by the 
Task Force and by ,(-1-,.' Institute of 
JUdicial Administro.1' 't,Jn/American Bar 
Association (IJA/ABA) Joint Commission 
on Juvenile Justice Standards.* The 

'primary sources for each of. the Ad
;yisory Committee I s recommendations 

-:-, -'-"----

*,citations to the work of the Task 
Force and the IJA/ABA Joint Commission 
are to the latest. available drafts, 
wr~ich may, '. in some instances, differ 
irl. form .orcontent from the documents 
now being readied for publication~ 

are,,1isted:"d:irectlybelow the stan":, " . 
dard.-·· The terms "see generally" or·, ;~ 

"see" also'" .precedinga: 'citc;rtio'n ~ de ..... 
note:that alth.o ugh the "recommended, ,'" 
standard ,is drawn in large part ','Irom ~ 
the ,lis;t.ed source 'material,'. 'there are.' 
some"'significant ·q.iff.erence's in ,the 
positions ,t,aken. The'se;differences," 
are ·'explained.:in the, , commentary 'which 
follows the standard test. 

The Advisory Committee on Stan
dards has closely coordinated t,he 
performance of its statutorily as
signed responsibilities with the full 
National Advisory Commi-ttee on Juve
nile Justice and Delinquency Preven
tion, providing National Advisory Com
mittee members with detailed 
information concerning the drafts 
under discussion and submitting the 
approved standards and recommenda
tions to the full Committee for con
sideration and endorsement. At its 
August 1976 meeting, the National Ad
visor,:,' Committee on Juvenile Justice 
and Delinquency Prevention endorped 
the positions adopted by the Advisory 
Committee on Standards with the ex
ception of the recommendations re
garding the jurisdiction of the family. 
court over noncriminal misbehavior. 
This nonconcurrence is noted in the 
affected standards, and the views of 
the National Advisory Committee, to
gether with those of the Advisory 
Committee on Standards, are explained 
in the commentary to Standard 3.112. 

Because work has not been com
pleted on the standards addressing 
the other aspects of the administra
tion of juvenile justice, it is inap
propriate to,attempt to summarize at 
this time the major themes that will 
bind the full set of standards togeth
er. However, it must be emphasized at 
the outset that by proposing criteria 
for the many discretionary decisions 
that occur throughout the adjudication 
process and, by recommending that the 
facts and reasons underlying such 

r 



decisions be enumerated, these stan
dards are intended to make the de
cisionmaJdng process more open, com
prehensible, and accountable and to 
eliminate, to the greatest extent pos
sible, discrimination in the adminis
tration of juvenile justice against 
juveniles on the basis of race, ethnic 
background, religion, sex, or economic 
status. 

3 
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i The Courts 
~ 

Standards on Adjudication 

3.11 
Jurisdiction 

JURISDICTION OVER MATTERS RE
LATING TO JUVENILES SHOULD BE PLACED 
IN A FAMILY COURT. 

THE FAMILY COURT SHOULD HAVE EX
CLUSIVE ORIGINAL JURISDICTION OVER 
MATTERS RELATING TO DELINQUENCY AS 
SPECIFIED IN STANDARD 3.111; NONCRIM
INAL MISBEHAVIOR* AS SPECIFIED IN 
STANDARD 3.112; NEGLECT OR ABUSE OF 
JUVENILES AS SPECIFIED IN STANDARD 
3.113; ADOPTIONS AND TERMINATIONS OF 
PARENT.AL RIGHTS; APPOINTMENT OF A 
LEGAL GUARDIAN FOR JUVENILES; CIVIL 
COMMITMENT FOR TREATMENT OF THE MEN
TALLY ILL, MENTALLY RETARDED, ALCO
HOLICS, AND PERSONS ADDICTED TO NAR
COTIC DRUGS; THE INTERSTATE COMPACTS 
ON JUVENILES AND ON THE PLACEMENT OF 
CHILDREN; DIVORCE; SEPARATION; ANNUL
MENT; ALIMONY; CUSTODY AND SUPPORT OF 
CHILDREN; PATERNITY; AND THE UNIFORM 
RECIPROCAL, ENFORCEMENT OF SUPPORT 
ACT; AS WELL AS INTRA-FAMILY CRIMINAL 
OFFENSES AND CONTRIBUTING TO THE DE
LINQUENCY OF A MINOR AS SPECIFIED IN 
STANDARD 3.117. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the 
recommendation of the Advisory Com
mittee on standards regarding juris
diction over noncriminal misbehavior. 
See Commentary to Standard 3.112. 

5 



Sources 

Task Force -to Dev>21op Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 8.2 
(July 1976); Ted Rubin, Proposed 
Standards Relating to Court Organiza
tion and Administration, Alternative 
Standard (IJA/ABA, Draft, 1975); Model 
Act for Family Courts, Sections 7, 
10 (U.S. Department of Health, Educa
tion and Welfare, Washington, D.C., 
1975) . 

Commentary 

This standard endorses the forma
tion of a family court with jurisdic
tion over most matters affecting ju
veniles and families. Currently four 
States (Delaware, Hawaii, New York, 
and Rhode Island), the District of 
Columbia, and a number of counties 
have adopted the family court model, 
although the scope of jurisdiction 
varies significantly. The remaining 
States rely on the traditional ju
venile 3tructure with jurisdiction 
limited primarily to delinquency, 
noncriminal misbehavior, neglect, 
abuse, adoption, and the Interstate 
Compacts on Juvenile and on the Place
ment of Juveniles. 

As noted in the introduction to 
the Task Force's chapter on court 
structure: 

6 

Today's reality in the over
whelming majority of states is 
that families beset with legal 
problems are dealt with by dif
ferent courts or court divisions, 
different judges, and different 
probation personnel. Even law
yers are sometimes uncertain as 
to the particular forum where an 
action should be initiated. 
Characteristically the child's 
delinquency is heard in one 
court, his parent's divorce in 
a second court, a family mem
ber's mental illness commitment 

proceedings in still a differ
ent court, and an assault be
tween two members of his family 
in yet another court. Typically 
there is no systematic provision 
for different judges to learn of 
the related cases which have in
volved this family. Information 
which is import.ant to developinq 
carefully crafted decisions is 
frequently unavailable to the 
decision maker. Further, there 
may be organizationally separate 
juvenile probation, felony pro
bation, misdemeanor probation, 
court domestic relations coun
selors and a variety of social 
service personnel, all operative 
with this family in an uncoord
ina1.-.ed fashion. 

It is anticipated that the family 
court structure will allow a more 
consistent approach to the solution 
of legally related family problems 
and eliminate many of the artificial 
jurisdictional and administrative 
barriers that have developed. 

The scope of jurisdiction recom
mended in the standard is substantial
ly the same as that proposed by the 
3tandards and Goals Task F0rce on Ju
venile Justice and, with one major 
exception, parallels the position 
adopted by the IJA/ABA Joint Commis
sion, Rubin, supra, and the Model Act, 
supra. That exception is the inclu
sion of jurisdiction over noncriminal 
misbehavior. A definition of this 
jurisdiction appears in Standard 
3.112. Explanations of the jurisdic
tion over delinquency, neglect and 
abuse, intra-family offenses, and con
tributing to the delinquency of a 
minor are presented in Standards 
3.111, 3.113, and 3.117, respectively. 
Like the source materialR, the stan
dard recommends that the family court 
handle commitment proceedings involv
ing adults as ivell as juveniles. This 
is premised upon the major iwpact on a 
family when a parent is committed to 



or returned from an inst~_tution be
cause of mental illness, and alcohol 
or drug addjction. There will, of 
course, be some commitment proceedings 
involving individuals who do not have 
a family. However, the additional 
burden imposed by these cases is not 
anticipated to be significant enough 
to warrant splitting the jurisdiction 
over commitments. 

Although it is anticipated that 
the family structure will be a more 
efficient as well as more effective 
way of dealing with family legal 
problems, the expansion of juvenile 
court jurisdiction must be accom
panied by a concomitant expansion 
in resources. It is anticipated 
that this reallocation of resources 
will be facilitated if the family 
court is included as a division of 
the highest court of general juris
diction. See Standard 3.121. 

Related Standards 

3.111 
3.112 
3.113 
3.114 
3.115 
3.116 
3.117 
3.118 
3.121 
3.125 
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3.111 
Jurisdiction Over Delinquency 

THE JURISDICTION OF THE FAMILY 
COURT OVER DELINQUENCY SHOULD INCLUDE 
ONLY VIOLATIONS OF AN APPLICABLE FED
ERAL, STATE, OR LOCAL STATUTE OR OR
DINANCE THAT WOULD BE DESIGNATED AS 
CRIMINAL IF COMMITTED BY AN ADULT, 
AND VIOLATIONS OF AN APPLICABLE STATE 
OR LOCAL STATUTE OR ORDINANCE DEFIN
ING A MAJOR TRAFFIC OFFENSE. 

FOR PURPOSES OF THESE STANDARDS, 
MAJOR TRAFFIC OFFENSES INCLUDE ANY 
TRAFFIC OFFENSE CHARGED AGAINST A 
JUVENILE WHO WAS TOO YOUNG TO OBTAIN 
A LICENSE TO DRIVE AT THE TIME THE 
OFFENSE IS ALLEGED TO HAVE OCCURRED; 
VEHICULAR HOMICIDE; RECKLESS DRIVING; 
DRIVING WHILE UNDER THE INFLUENCE OF 
ALCOHOL, NARCOTICS, OR DANGEROUS 
DRUGS; LEAVING THE SCENE OF AN ACCI
DENT; AND TR~FIC OFFENSES FOR WHICH 
THERE IS A MANDATORY TERM OF INCARCER
ATION UPON CONVICTION. 

ALL TRAFFIC OFFENSES NOT ENUMER
ATED ABOVE SHOULD BE COGNIZABLE IN THE 
COURT OR ADMINISTRATIVE AGENCY HAVING 
JURISDICTION OVER ADULTS FOF. SUCH 
OFFENSES, NOTWITHSTANDING Ta~T THE 
ALLEGED OFFENDER'S AGE IS WITHIN THE 
LIMITS SET BY STANDARD 3.115. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standards 
9.1 and 9.7 (July 1976). 
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Cormnentary 

This standard defines the types 
of conduct cognizable under the de
linquency jurisdiction of the family 
courts over delinquency. It includes 
all conduct that would be a criminal 
offense if committed by an adult. No 
distinction is made between felonies, 
misdemeanors, violations of local or
dinances, or violations of regulatory 
provisions to which criminal penal
ties have been attached. This fol
lows the definition adopted by the 
Standards and Goals Task Force on Ju
venile Justice, supra, and the Uni
form Juvenile Courts Act, section 
2(2) (National Conference of Commis
sioners on Uniform State Laws, 1968). 
But see Model Act for Family Courts, 
section 2(7) (U.S. Department of 
Health, Education, and Welfare, 
Washington, D.C., 1975) (localor
dinances not specifically included); 
John Junker, Proposed Standards Re
lating to Juvenile Delinquency and 
Sanctions, Sections 2.2-2.4 (IJA/ABA, 
Draft, September 1975) (offenses not 
punishable by imprisonment and cer
tain "victimless crimes" excluded). 
Although all States define delinquen
cy to include conduct that would be a . 
felony if committed by an adult, some 
make a distinction beh.;reen delinquent 
and "miscreant" (i.e., misdemeanor) 
offenses, and others do not. specifi
cally include violations of municipal 
or other local ordinances by juveniles 
within the definition of delinquency. 



The standard also recommends that 
serious traffic offenses and traffic 

'" offenses committed by juveniles too 
'), 

young to obtain a driver's license 
~ should be handled by the family court. 

The exclusion of minor traffic viola
J/ 

f
'· tions from delinquency jUL'isdiction 

~,: i~~;~r~:e~~~;;:;~~:~::~~~~O~~~~~ 
,
',' some adult responsibilities; minor 
',' traffic violations are essentially ad

ministrative matters and are not evi
dence of delinquency requiring reha
bilitative remedies; and excluding mi
nor traffic offenses would leave the 
family court free to devote its re
sources and energy to more serious 
matters.' On the other hand, serious 
traffic offenses and those committed 
by children too young to qualify for 
a license should not be so frequent 
as to "overload the court and reduce 
the opportunity for individualized 
treatment," Task Force, supra, Com
mentary to Standard 9.7, and the dis
positions available to the family 
court are far more appropriate for 
juveniles who have committed a major 
traffic offense than the jail terms 
and high fines imposed on adults in 
such, cases. Task Force, supra; 
Junker, supra, Standard 2.2; see also 
Uniform Act, supra; Model Act, supra. 
Most States distinguish between major 
and minor offenses for purposes of ju
venile or family court jurisdiction, 
although the definition of what coh
stitutes a major traffic offense 
varies. 

, The jurisdiction of the family 
court over delinquency should not 
include conduct that,would not be a 
crime if committed by an adult nor 
violations of dispositional orders 
in noncriminal misbehavior cases. 
See Standards 3.112 and 3.1811. A 
careful effort has been made through
out ,these Standards to distinguish 

• between the considerations that 
shOUld apply to and the alternatives 
that should be available in delin
quency and noncriminal misbehavior 

cases. See, e.g., Standards 3.143 
and 3.144; 3.151, 3.152, and 3.153; 
and 3.181 and 3.183. Most of the 
recent Standards and model legisla
tion efforts have strongly urged that 
juveniles who fail to attend school, 
run away, or who "are beyond parental 
control" not be treated or identi
fied in the same manner as juveniles 
who steal or who harm property or 
other people. See Task Force, supra, 
Junker, supra; Aiden Gough, Proposed 
Standards Relating to Non-Criminal 
Misbehavior (IJA/ABA, Draft, November 
1975); Model Act, supra; President's 
Commissions on Law Enforcement and 
Administration of Justice, Task Force 
Report: Juvenile Delinquency and 
Youth Crime 25-26 (U.S. Government 
Printing Office, Washington, D.C., 
1967); National Advisory ~ommission 
on Criminal Justice Standards and 
Goals, Courts 294 (U.S. Government 
Printing Office, Washington, D.C., 
1973); see also 42 U.S.C. sections 
5633(a) (12) and 5701 et seq. (Supp. 
1975) (Juvenile Justice and Delin
quency Act and the Runaway Youth Act). 
Approximately two-thirds of the States 
currently distinguish, at least to 
some extent, between juveniles en
gaging in noncriminal misbehavior and 
those who have committed a delinquent 
act. 

Related Standards 

3.11 
3.112 
3.113 
3.114 
3.115 
3.116 
3.118 
3.143 
3.151 
3.152 
3.161 
3.171 
3.174 
3.181 
3.182 
3.1810 
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3.112 
Jurisdiction Over 
Noncriminal Misbehavior * 

THE JURISDICTION OF THE FAMILY 
COURT OVER CONDUCT BY A JUVENILE THAT 
WOULD NOT BE DESIGNATED AS CRIMINAL 
IF COMMITTED BY AN ADULT SHOULD BE 
LIMITED TO: 

a . A PATTERN OF REPEATED ABSENCES 
OR HABITUAL UNAUTHORIZED ABSENCE FROM 
SCHOOL BY A JUVENILE SUBJECT TO THE 
COMPULSORY EDUCATION LAWS OF THE 
STATE; 

b. REPEATED UNAUTHORIZED AB
SENCES FOR MORE THAN 24 HOURS FROM 
THE PLACE OF RESIDENCE APPROVED BY 
THE JUVENILE'S PARENTS, GUARDIAN, OR 
PRI~~RY CARETAKER; 

c. REPEATED DISREGARD FOR OR 
MISUSE OF LAWFUL PARENTAL AUTHORITYj 
AND 

d. ACTS OF DELINQUENCY COMMITTED 
BY JUVENILES BELOW AGE 10. 

JURISDICTION OVER SUCH CONDUCT 
SHOULD EXTEND TO THE JUVENILE, HIS OR 
HER PARENTS, GUARDIAN,OR PRIMARY CARE
TAKER, AND ANY AGENCY OR INSTITUTION 
WITH A LEGAL RESPONSIBILITY TO PROVIDE 
NEEDED SERVICES TO THE JUVENILE, PAR
ENTS, GUARD IAN, OR PRIMARY CARETAKER. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary, pp. 12-13. 
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THE FAMILY COURT SHOULD NOT EX
ERCISE ITS JURISDICTION OVER NON
CRIMINAL MISBEHAVIOR UNLESS ALL 
AVAILABLE AND APPROPRIATE NONCOERCIVE 
ALTERNATIVES TO ASSIST THE JUVENILE 
AND HIS OR HER FAMILY HAVE BEEN 
EXHAUSTED. 

Source 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standards 
10.1-10.8, (July 1976). 

Commentary 

The proper scope of jurisdictiorJ. 
over noncriminal misbehavior, i.e., 
conduct that is unlawful for juve
niles but not for adults, is one of 
the most hotly debated-issues in ju
venile justice today. Opponents of 
such jurisdiction, such as the Na
tional Council on Crime and Delin
quency, argue that: 

The judicial system is simply 
an inept instrument for resolv-
ing intra-family conflicts, and 
dealing with these cases in that it 
results in a vast dispropor
tionate draining of time and 
resources, to the detriment of 
cases of neglect or abuse or 
delinquency which are properly 
there and represent threats to 
safety which the court must 
address. 



In the great majority of Ameri
can jurisdictions, status of
fenders are subject to exactly 
the sam~ dispositions as minors 
who commit crimes, including 
commitment to state ·training 
schools .... A system which 
allows the same sanctions for 
parental defiance as for armed 
robbery--often with only the 
barest glance at the reason
ableness of parental c0nduct-
can only be seen as inept or 
unfair. (Aiden Gough, Pr..£.
posed Standards Relating to 
Non-Criminal Misbehavior, 
Introduction (IJA/ABA, Draft, 
November 1975).) 

On the other hand, proponents of jur
isdiction over noncriminal misbehav
ior, such as the National Council of 
Juvenile Court Judges, contend: 

If we remove the status offenses 
from Lhe juvenile courts, to a 
great degree we are removing the 
IDlderpinnings that the law has 
provided for parents. If a 
child disobeys, or wants to run 
off with undesirable friends, he 
can go to his parents and say, 
"r'm leaving, what are you going 
to do about it?" The parent will 
have little he can do except use 

. his powers of persuasion; and the 
parents whose children need this 
type of external support the 
most, are apt to be the parents 
who have the least powers of 
persuasion. I think the pub-
lic would hesitate to remove 
the family category status 
offenses. 

I believe that status offenses 
are among the most serious 
matters that come before our 
courts, as serious certainly 
as car theft and shoplifting 
and possibly burglary. Status 
offenses are the tip of the 
iceberg, .or maybe more appro
priately, the tip of the vol
cano. What. little we see on 

the surface: skipping some 
school, staying out late, 
dating boys the'father doesn't 
like, looks rather small and 
harmless. But for these who 
get as far as the court, there 
is usually much under the sur
face. Status offenses are an 
indication of some serious 
trouble. That this is the 
plac8 where we can help, where 
we can and should provide cOm
pulsory help if the family is 
not willing to seek help. 
This is the place where we can 
reduce the crime rates of the 
future. Because if we can 
help a child to unravel incor
rigibility, absenting, tru
ancies, drinking, then I 
think maybe we can do much 
through social work to make 
happier children, more con
tented children, better citi
zens . . . which is maybe 
wha·t it's all about. (Lindsay 
G. Arthur, "Status Offenders 
Need Help, Too," 26 Juvenile 
Justice 3, 5 (February 1975).) 

Although exact figures are not 
available, it is estimated that be
tween 25 and 30 percent of the cases 
filed in American juvenile and fam
ily courts are based on status of
fenses and that more than twice this 
number are handled by intake per
sonnel without referral to the 
court. Over half of the juveniles 
charged with noncriminal behavior 
spend time in a secure jailor de
tention facility before or after ad
jUdication and approximately 25 
percent of those adjudicated are 
sent. to juvenile institutions. In 
addition, a disproportionate number 
of those who are placed in detention 
or correctional facilities are 
female. 

In recent years, the number and 
percentage of juveniles confined 
because of noncriminal misbehavior 
has declined. This trend is expected 
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to accelerate as a result of the im
plementation of the Juvenile Justice 
and Delinquency Prevention Act, 42 
U.S.C. Sections 5601, 5633(a) (12) 
(Supp. 1975) and the increased atten
tion being directed to the issue by 
the States and national professional 
and child service organizations. But 
the basic jurisdictional question 
remains. 

After considering a wide range 
of views, the Advisory Committee on 
Standards concluded that although its 
goal was to obviate the need for 
court jurisdiction over noncriminal 
misbehavior by assuring the avail
ability of sufficient services for 
all families and children, current 
programs were neither numerous nor 
effective enough to warrant a rec
ommendation that the family court be 
stripped of its power to order the 
provision of services to families 
when certain situations were shown to 
exist. It concluded further that 
although abuses had occurred, the 
juvenile courts had been able to 
assist juveniles and their families 
and to incl:"ease the services avail
able in the community. 

Although agreeing with the goal 
set by the Advisory Committee on 
Standards, a majority of the full 
National Advisory Committee on Ju
venile Justice and Delinquency Pre
vention disagreed with the means 
chosen to achieve it, favoring in
stead a recommendation for immediate 
elimination of jurisdiction over non
criminal misbehavior. In support of 
this position, it was argued that 
schools, social services departments, 
and other agencies will not take the 

"initiative for developing alternative 
means of handling noncriminal mis
behavior cases so long as the family 
court retains jurisdiction; that tra
ditionally girls have been subject to 
harsher penalties for running away or 
incorrigibility than boys; and that 
in practical terms little distinction 
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has been drawn between status offend
ers and delinquents. 

The Advisory Committee on Stan
dards reconsidered Standard 3.112 
following the National Advisory Com
mittee's vote not to endorse it. 
After reviewing the standard's pro
visions and the bases on which it had 
been approved, the Standards Committee 
remained unconvinced that elimination 
of family court jurisdiction over non
criminal misbehavior would induce 
other public agencies to establish 
necessary services and programs where 
few had existed before. It concluded 
that by recommending that jurisdic
tion be limited to those cases in 
which all appropriate noncoercive 
alternatives have been exhausted, and 
that by urging that public institu
tions that have provided, have at
tempted to provide, or are intended 
to provide services to juveniles and 
their families be made parties to 
noncriminal misbehavior proceedings 
and subject to the dispositional au
thority of the court, Standard 3.112, 
together with Standards 3.143 and 
3.183, was more likely to generate 
the alternative programs needed to 
provide aid and support for troubled 
families. It concluded further that 
the narrowed definition of the types 
of conduct cognizable by the family 
court; the specific criteria proposed 
to guide intake, detention, and . 
dispositional decisionsi the rights 
provided juveniles subject to the 
court's jurisdiction; and the re
peated recommendation against 
placing juveniles accused or adjudi
cated of having engaged in noncrimi
nal misbehavior in secure detention 
or correctional facilites would, if 
adopted, provide protection against 
the inequities to which the juris
diction over noncriminal misbehavior 
has bp.en subject in the past. See 
Standards 3.132, 3.143, 3.153, 3.155, 
3.171, 3.183, 3.188, 3.189, 3.1811, 
and 3.191. Accordingly, the Advisory 
Committee on Standards, pursuant to 
its statutory authority, reaffirmed 



its recommendation of Standard 3.112 
and related provisions as a model 
that can significantly improve the 
administration of juvenile. justice 
unt:.l such time as family court juris
diction over noncriminal misbehavior 
is no longer necessary, even as a 
last resort. However, in response to 
the concerns of the National Advisory 
CommittBe, the Advisory Committee on 
Standards recommends, in addition, 
that Federal funds should be made 
available to assist any jurisdiction 
willing to abolish court jurisdiction 
over noncriminal misbehavior, to pro
vide necessary services to juveniles 
and their families on a voluntary 
basis, and to evaluate the results and 
impact of this change. 

Specifically, the standard rec
ommends jurisdiction resulting from 
four types of behavior. Subparagraph 

(a) defines truancy in terms of "a 
pattern of repeated unauthorized 
absences or habitual unauthorized 
absence." It thus seeks to differ
entiate between the child who occa
sionally plays hooky, and the child 
who regularly misses school. Only 
in the latter instance does the 
possibility of coercive intervention 
appear justified. The standard does 
not set ~ particular number of unau
thorized absences as a threshold, be
cause there appears to be no figure 
that can accurately demarcate the 
line between the child who misses an 
occasional day on "impulse or caprice" 
and the confirmed dropout, without 
setting it so high as to preclude 
intervention until "the underlying 
cause of that behavior has had a 
chance to fester and become a grave 
and possibly unsolvable problem .... " 
Task Force, supra, Commentary to 
Standard 10.5. The term unauthorized 
absence is intended to refer to ab
sences that have not been consented 
to by the juvenile's parents, guar
dian, or custodian. 

The inclusion of truancy within 
the noncriminal misbehavior jurisdic
tion of the family court is based on 
the traditional emphasis placed on· 
education--49 States and the District 
of Columbia have compulsory school 
attendance laws--and the need in con
temporary society for .at least basic 
reading .and mathematical skills in 
order to earn a living and obtain 
decent food and shelter. Although 
truancy may be one facet of a larger 
pattern of anti-social behavior, it 
may also be the result of unmet phys
iCdl, mental, or emotional needs; an 
inability to afford adequate clothing 
or to pay for books and other fees; 
family problems; an inability to 
speak or understand English; or some
times an inadequate and uninteresting 
educational program. See Children's 
Defense Fund, Children Out of School 
in America (1974). Most of these 
problems should be soluble without 
court intervention. Hence, it is the 
intent of the standard that the 
schools take primary responsibility 
for resolving truancy problems, in
cluding counseling the child and 
family, advising them of the avail
ability of social and financial ser
vices, and providing alternative 
educational programs. Similarly, mis
behavior in school that does not con
stitute a criminal offense should be 
dealt with by school authorities, not 
the court. See Standard 3.2. Conduct 
that would be a crime if committed by 
an adult is cognizable under the fam
ily court's delinquency jurisdiction. 
See Standard 3.111. 

Truancy is included within the 
jurisdiction of the juvenile or fam
ily courts of 39 States and the Dis
trict of Columbia. The IJA/ABA Joint 
Commission recommends that court jur
isdiction be invoked as a last resort 
and limited to developing a plan for 
supervised attendance. William Buss 
and Stephen Goldstein, Proposed 
Standards Relating to Schools and 
Education, Standard 1.11 (IJA/ABA, 
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Draft, January 1976). The Model Act 
for Family Courts, Comment to Section 
2(19) (iii) (U.S. Department of Health, 
Education, and Welfare, Washington, 
D.C., 1975) subsumes such conduct 
under the rubric of neglec·t. See 
also Fla. Stat. Ann. Section 39.01(10) 
(Supp. 1975). The Uniform ,Tuvenile 
Court Act, Section 2(4) (i) (National 
Conference of Commissioners on Uni
form State Laws, 1968) places juve
niles who are "habitually and without 
justification truant from school and 
who are in need of treatment" in a 
separate "unruly child" class of jur
isdiction. Richard Kobetz and Betty 
Bosarge, Juvenile Justice Administra
tion, 77-78, 218 (International Asso
ciation of Chiefs of Police, 1973) 
and the Children I s Defense Fund, supra, 
recommend elimination of court juris
dictions based on truancy. See also 
Wisconsin Council on Criminal Justice 
Special Study Committee on Criminal 
Justice Standards and Go2,ls, Juvenile 
Justice Standards and Goals, Standard 
11.2 (2nd Draft, November 1975). 

Subparagraph (b) delineates the 
scope of jurisdiction over juveniles 
who run away from home. A startling 
number of youths, both male and fe
male, runaway each year. Estimates 
range up to as many as one million 
annually, although many of these may 
be short-term and resolved without 
outside intervention. See The Inci
dence and Nature of Runaway Behavior, 

(U.S. Department of Health, Educa
tion, and Welfare, Washington, D.C., 
1975). The reasons for running away 
and the response requin~d vary great
ly. However, given the magnitude of 
the problem and the need to provide 
support for troubled families and to 
assure that runaways are treated 
fairly, continuation of family court 
jurisdiction over runaway behavior 
appears justified. 

The standard recommends that 
children must be absent from their 
home or other approved place of 
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residence (e.g., a boarding school, 
camp, or the home of a friend or rel
ative) without the consent of their 
parent, guardian, or primary care
taker for 24 hours before family 
court jurisdiction can be invoked. 
This is to provide an opportunity 
for the conflict to cool and the ju
venile to return or be returned with
out referral to the court. HmlTever, 
nothing in the standard is intended 
to prohibit law enforcement officers 
from conducting investigations and 
searches within the 24-hour period 
and returning the juvenile home or to 
an authorized runaway shelter. 

The standard recommends that a 
noncriminal misbehavior petition 
should not be filed when a juvenile 
has runaway for the first time. As 
noted in the commentary to the Task 
Force standard, "very rarely do iso
lated instances of runaway behavior 
indicate severe family dysfunction or 
personal problems." Task Force, 
Commentary to Standard 10.4. Only 
after repeated acts of leaving home 
without permission and the attempted 
utilization of noncoercive service 
alternatives should the family court 
be asked to determine whether the 
conduct occurred, and, if so, what 
disposition best serves the interests 
of the juvenile, the family, and the 
community. See Standard 3.144. This 
approach is in accord with the empha
sis in the Federal Runaway Youth Act 
on meeting the needs of runaways and 
addressing their problems and those 
of their families outside the law 
enforcement and juvenile justice 
system. 

The provisions adopted by the IJA/ 
ABA Joint Commission recommend involve
ment of the family court only if a 
juvenile's parents refuse to allow 
their child to return home or if the 
juvenile and his/her parents cannot 
osree on an alternative place of res
:t.dence. See Gough, supra, Standards 
3.2 and 5.4. The IACP recommends 



total elimination of court jurisdic-
~ tion over runaways. Kobetz and Bosarge, 
;~ supra. See also Wisconsin Council on 
:~)criminal Justice, supra. The Model 
.'l!l. Act, supra, recommends intervention of 
rthe family court under its neglect 'I jurisdiction as a last resort. See 
)' also, Fla. stat. Ann. Section 39.01(10), 
. supra. The Uniform Juvenile Court Act, 
fsupra, includes juveniles who have 
:~ "coITl.'tlitted an offense applicable only 
(' to a child and who are in need of· , 
y treatment or rehabilitation" under its 
.,;1 special jurisdictional category for 

"unruly children." All States cur
rently provide for jurisdiction over 

- runaways, either specifically or under 
the provisions covering incorrigibil
ity or beyond parental control. 

Subparagraph (c) addresses the 
,type of family conflicts formally 
brought into court as "incorrigibili
ty" or being beyond parental contrr-,l. 
'It seeks to narrow those broad labels, 
requiring that there be repeated dis
regard for lawful parental authority 
and, like the other forms of noncrim
inal behavior, that appropriate non
coercive alternatives have been tried 
and failed. The provision, following 
the proposal of the Standards and 
Goals Task Force, would also permit 
challenges to "unreasonable and point
less parental demands" that are pro
ducing serious familial conflict. 
This would allow juveniles to seek 
resolution of family problems through 
established channels rather than 
through acting out or running away. 
In trying to determine whether paren
tal demands were reasonable, the judge 
should consider the overall family 
situation and whether or not the de
mands served the purposes of family 
harmony, discipline, or the child's 
welfare. The term "repeated" is in
tended to require some pattern of 
disregard or misuse of parental au
thority, not merely a few insignifi-

. cant, isolated incidents. The IJA/ABA 
"Joint Commission, for the reasons 
±ndicated earlier, recommends that 

jurisdiction over disobedience to 
parental demands be eliminated. See 
Gough, supra; see also Kobetz and Bo
sargis, supra; Wisconsin Council on 
Crimj.nal Justice, supra. It is the 
expectation of these authorities that, 
in miarly all cases, the services re
quirt=d can and will be available from 
public and private agencies. As with 
the other forms o£ noncriminal misbe
havior, the Model Act for Family Courts 
recommends inclusion under neglect, 
and the Uniform Act includes habitual 
disobedience of reasonable and 1awful 
parental demands under a PINS-type, 
"unruly child" classification. Most 
States include incorrigibility in one 
form or another within the jurisdic
tion of the family court. 

The fourth type of noncriminal 
misbehavior cognizable by the family 
court is delinquent conduct committed 
by juveniles under the minimum age o£ 
the family court's jurisdiction over 
delinquency. See Standard 3.115. 
Subparagraph (~is included in rec
ognition that children under age 10 
do commit acts that would constitute 
a crime if committed by an adul,t, but 
that "there is little purpose in au
thorizing delinquency jurisdiction 
over juveniles who are too young and 
immature to understand that engaging 
in certain behavior constitutes a 
criminal offense." Task Force, supr~, 

comment to Standard 10.B. The general 
practice in the States when juveniles 
under 10 are apprehended for commit
ting what would otherwise be a delin
quent offense has been to place 
the child with a service agency with
out referral to court or to invoke 
the court's neglect or noncriminal 
misbehavior jurisdiction. Children 
under 12 are rarely adjudicated de
linquent because of the difficulty in 
proving that such a young child is 
capable of forming the requisite in
tent, the recognition that such chil
drenrequire treatment not sanction, 
and the reluctance to further those 
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children's contacts with older delin~ 
quents. Unlike the Task Force pro
vision, the standard does not specify 
that there must be repeated or seri
ous delinquent acts in order to sub
mit the matter to the family court. 
However, as with the ether forms of 
noncriminnl misbehavior, a petition 
should not be filed unless all ap
propriate noncoercive services have 
been refused or have proven ineffec
tive after a reasonable trial period. 

The Advisory Co~~ittee on Stan
dards considered but rejected other 
commonly found bases for jurisdiction 
over noncriminal misbehavior. It 
concluded that although there should 
be authority to intercede when there 
is substantial and immediate danger to 
the juvenile's physical safety or when 
a juvenile is engaging in a social or 
dysfunctional behavior resulting from 
repeated excessive use of alcoholic 
beverages, and to provide services on 
a voluntary basis in such circumstan
ces, court jurisdiction is unwarran
ted unless the behavior described 
falls within the four situations 
described in the standard or consti
tutes a delinquent act, neglect, or 
abuse. See Standards 3.111 and 3.113. 
Attempting to predict dangerousness is 
too uncertain an art to avoid the po
tential for continuation of the abuses 
of discretion cited by opponents to 
status offense jurisdiction. See 
Gough, supra. Alcohol abuse by adults 
is increasingly being handled as a 
medical problem without need of court 
intervention unless there is a threat 
to the safety of others, such as when 
an individual drives while intoxica
ted. There is no reason why this 
policy should not extend to juveniles 
as well. See Diversion of the Public 
Inebriate from the Criminal Justice 
System (Law Enforcement Assistance 
Administration, Washington, D.C., 
1973); but see Task Force, supra. 
As for curfew violations--another 
common offense applicable only to 
juveniles--many communities have been 
able to cope with the problems that 
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curfew regulations are intended to 
address without imposing such regula
tions. Moreover, curfews are subject 
to highly selective and often arbi
trary enforcement. Again, nothing in 
the standard is intended to preclude 
return of children to their home. It 
suggests only that those juveniles 
should not be subject to adjudication 
or coercive dispositions. Subsequent 
standards will address the circum
stances that justify societal inter
vention into the life of a child and 
the procedures and safeguards that 
should apply. 

As indicated earlier l the family 
court's jurisdiction in noncriminal 
misbehavior cases should extend over 
the juvenile, his or her parents, 
guardian or primary caretaker, and any 
agency or institution with a legal 
responsibility to provide services to 
juveniles and/or their families. The 
latter would include, for example, the 
public schools in a truancy matter or 
a public social service agency to 
which a family has been referred. The 
standard is not intended to transform 
a simple referral to a private agency 
into a legal obligation to provide 
services. Hence, the family court's 
jurisdiction over noncriminal misbe
havior would not include private 
agencies. 

The term "all available and ap
propriate alternatives have been 
exhausted" in the last paragraph of 
the standard contemplates identifica
tion of the services that are avail
able and determination that those 
services have been offered to the 
juvenile and his family, and that 
such services have proven ineffective 
after a reasonable trial period or 
have been unreasonably refused. See 
Standard 3.144. As noted above, the 
exhaustion of services provision is 
intended to apply to each of the forms 
of conduct included under the noncrim
inal misbehavior j~rrisdiction, includ
ing commission of delinquent acts by 
juveniles below age 10. 



Related Standards 

'" 3.11 
,if 3.111 
( 3.113 
" 3.143 

3.153 
3.183 
3.1811 

17 



3.113 
Jurisdiction Over 
Neglect and Abuse 

THE JURISDICTION OF THE FM~ILY 
COURT OVER NEGLECT AND ABUSE SHOULD 
INCLUDE: 

a. JUVENILES WHO ARE UNABLE TO 
PROVIDE FOR THEMSELVES AND WHO HAVE NO 
PARENT, GUARDIAN, RELATIVE, OR OTHER 
ADULT WITH WHOM THEY HAVE SUBSTANTIAL 
TIES WILLING AND ABLE TO PROVIDE SUPER
VISION AND CARE; 

b. JUVENILES WHO HAVE SUFFERED OR 
ARE LIKELY TO SUFFER PHYSICAL INJURY 
INFLICTED NONACCIDENTALLY BY THEIR 
PARENT, GUARDIAN, OR PRIMARY CARETAKER, 
WHICH CAUSES OR CREATES A SUBSTANTIAL 
RISK OF DEATH, DISFIGUREMENT, IMPAIR
MENT OF BODILY FUNCTION, OR BODILY 
HARM; 

c. JUVENILES WHO HAVE BEEN SEXU
ALLY ABUSED BY THEIR PARENT, GUARDIAN, 
PRIMARY CARETAKER, OR A MEMBER OF THE 
HOUSEHOLD; 

d. JUVENILES WHOSE PHYSICAL 
HEALTH IS SERIOUSLY IMPAIRED OR IS 
LIKELY TO BE SERIOUSLY IMPAIRED AS A 
RESULT OF CONDITIONS CREATED BY THEIR 
PARENTS, GUARDIANS, OR PRIMARY CARE
TAKER OR BY THE FAILURE OF SUCH PER
SONS TO PROVIDE ADEQUATE SUPERVISION 
AND PROTECTION; 

e. JUVENILES WHOSE EMOTIONAL 
HEALTH IS SERIOUSLY IMPAIRED AND 
WHOSE PARENTS, GUARDIAN, OR PRIMARY 
CARETAKER FAIL TO PROVIDE OR COOPERATE 
WITH TREATMENT; 
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f. JUVENILES ~~OSE PHYSICAL 
HEALTH IS SERIOUSLY IMPAIRED BECAUSE 
OF THE FAILURE OF THEIR PARENTS, 
GUARDIAN, OR PRIMARY CARETAKER TO 
SUPPLY THEM WITH ADEQUATE FOOD, 
CLOTHING, SHELTER OR HEALTH CARE, 
ALTHOUGH FINANCIALLY ABLE OR OFFERED 
THE MEANS TO DO SOi 

g. JUVENILES WHOSE PHYSICAL 
HEALTH HAS BEEN SERIOUSLY U1PAIRED 
OR IS LIKELY TO BE SERIOUSLY IMPAIRED 
OR WHOSE EMOTIONAL HEALTH HAS BEEN 
SERIOUSLY IMPAIRED BECAUSE THEIR 
PARENTS HAVE PLACED THeM FOR CARE OR 
ADOPTION, IN VIOLATION OF THE LAW, 
WITH AN AGENCY, AN INSTITUTION, A 
NONRELATlVE r OR A PERSON WITH WHOM 
THEY HAVE NO SUBSTANTIAL TIES; 

h. JUVENILES WHO ARE CONMITTING 
ACTS OF DELINQUENCY AS A RESULT OF 
PRESSURE FRON OR WITH THE APPROVAL OF 
THEIR PARENT, GUARDIAN, OR PRIMARY 
CARETAKER; AND, 

i. JUVENILES WHO PARENTS, GUARD
IAN, OR PRIMARY CARETAKER PREVENT 
THEM FROM OBTAINING THE EDUCATION RE
QUIRED BY LAW. 

JURISDICTION OVER NEGLECT AND 
ABUSE SHOULD EXTEND TO THE JUVENILE, 
HIS OR Hl!1R PARENTS, GUARDIAN OR PRI
MARY CARETAKER, AND ANY AGENCY OR 
INSTITUTION WITH A LEGAL RESPONSIBIL
ITY TO PROVIDE NEEDED SERVICES TO 
THOSE PERSONS. 



Sources 

Task Force to Develop Standards 
»ft and Goals for Juvenile Justice and 

Delinquency Prevention, Standards 
11.9-11.13 and 11.15, (July 1976); 
Proposed Model Child Protection Act, 
Section 4(c) (iii) (U.S. Department 
of Health, Education, and Welfare, 

f\> Washington, D. C., Draft, July 1976); 
~ see also Judith Areen, Intervention 
~ Between Parent and Child; A Reap-

praisal of the State's Role in Child 
~ Abuse and Neglect Cases, 63 Georgetown 

Law Review 887 (1975); Robert Burt and 
Michael Wald, Proposed Standards Re
lating to Neglect and Abuse, Standard 
2.1 (IJA/ABA, Draft, January 1976) . 

Commentary 

This standard provides a defini
tion of neglect and abuse for juris
dictional purposes. It is intended 
to focus attention on specific harms 
to the child rather than on broadly 
drawn descriptions of parental be
havior. It weighs both the interests 
of the juvenile in avoiding harm and 
the interest of the family in avoiding 
unnecessary State interference in 
child rearing, but clearly recog>nizes 
that the protection of the juvenile 
is the primary purpose of State inter
cession. As formulated, the standard 
l':!>~S not require a showing of "paren
t~J. fault." 

In a system intended to protect 
endangered children ... , reliance 
on formalistic legal concepts 
is inappropriate. ... Inter
vention should be a non-pun
itive act. The objective of 
helping parents protect their 
children will be furthered if 
intervention does not require 
that parents be labeled blame
worthy or made to feel so. 
(Task Force, supra, Commen-
tary to Standard 11.3.) 

Moreover, the standard seeks to 
discourage intervention based solely 
on the parent's lifestyle, values, 
or "morals" when the child's physi
calor emotional health is not im
paired or demonstrably threatened and 
to encourage reliance on public assis
tance programs of executive agencies 
rather than on the jurisdiction of 
the family court when a child's pa
rents, guardian, or primary care
taker are too poor to provide him/her 
with adequate food, clothing, shelter, 
health care, or education. The con
tinuity of relationships with parents 
or parental 'surrogates is often of 
critical importRnce and should not 
be disrupted unless necessary to pro
tect against the specific harms listed 
in the standard. See Joseph Goldstein, 
Anna Freud, and lUbert Solni t, Beyond 
the Best Interes~s of the Child, 2nd 
Ed. (The Free Press, New York, New 
York, 1973); John Bowlby, Child Care 
and the Growth of Love (Penguin Press, 
Baltimore, Maryland, 1965). 

It is anticipated that, in many 
cases, the counseling and other se1:'
vices necessary to protect a child 
from further harm following submission 
of a complaint can be provided on a 
voluntary basis through a referral of 
the family for services by the intake 
officer. See Standards 3.142, 3.145. 
The family court should not exercise 
its jurisdiction unless it is evident 
that the available noncoercive alter
natives cannot adequately protect the 
child or the child has been placed in 
emergency custody. See Standards 
3.112, 3.145, 3.155, cmd 3.157. 

In accordance with these general 
principles, the standard recommends 
that the family court should be au
thorized to assume jurisdiction in 
order to protect children from any of 
nine defined types of harm. Subpara
graph (a), rather than simply listing 
"abandonment" as a ground for juris
diction, see e.g., >Model Act for 
Family Courts, Section 2(19) (U.S. 
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Department of Health, Education, and 
Welfare, Washington, D.C., 1975), 
suggests that unless one of the harms 
specified in subparagraphs (b)-(i) can 
be demonstrated, it is not necessary 
to involve the jurisdiction of the 
family court on behalf of a child who 
has been entrusted by his/her parents 
to a relative or other adult to whom 
the child has formed an attachment 
and who is willing and able to provide 
supervision and care. See Task Force, 
supra, and discussion of subparagraph 
(g), infra. Similarly, it suggests 

that when older juveniles have demon
strated the ability to live on their 
own, it is not in the interest of 
the juvenile, the State, and, in most 
instances, the parents to attempt to 
intercede on grounds of parental aban
donment or neglect. Most States cur
rently provide authority to intervene 
when a child has been "abandoned," 
leaving the term to be defined by the 
courts on a case-by-case basis. 

There can be little question that 
the law should seek to protect chil
dren, no less than adults, from being 
intentionally assaulted or otherwise 
harmed by others. The major issue is 
the threshold for intercession. A 
child should not have to be permanen
tly maimed before assistance is avail
able, but neither should court inter
vention be authorized when the risk 
of harm is highly speculative. See 
Task Force, supra; Michael Wald,-state 
Intervention on Behalf of "Neglected" 
Children: A Search for Realistic 
Standards, 27 Stanford Law Review 985, 
1012-1013 (1975). Under subparagraph 
(b), the family court's jurisdiction 
would include children who have suf
fered some form of bodily harm as a 
result of a deliberate act of their 
parents, guardian, or primary care
taker. Intent to inflict the partic
ular injury that the child has suf
fered need not be proven, but there 
should be evidence that the child \.,ras 
not struck, burned, or otherwise in
jured accidentally. The term "primary 
caretaker" is used here and throughout 
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these standards to denote a person 
other than a child's parents or public 
or private agency, institution, or 
organization that is providing or has 
taken on the responsibility for pro
viding care and supervision of a child 

,without having been designated as the 
child's legal guardian. Subparagraph 
(b) does not require that the injury 
to the child be serious because of the 
danger presented by the repetitive 
nature of child abuse. See Proposed 
Model Child Protection Act, supra 
Section 4(c); but see Task Force, 
supra, Burt and Wald, supra. The term 
"impairment of bodillo" function" is 
intended to include a child's "failure 
to thrive. 1I 

Subparagraph (c) addresses the 
prob18m of sexual abuse. Like physical 
abuse and aballuonment, it is clear that 
incest and other forms of sexual abuse 
are matters warranting judicial inter
vention. In the past, when such con
duct has been reported, it has often 
been treated as a criminal offense. 
The focus on assisting the family 
rather than punishing an offender, the 
availability of counse~ing and other 
services, and th~ fact that the pa
rental sexual misconduct is often in 
conjunction with other forms of abuse 
or neglect, Yvonne Tormes, Child 
Victims of Incest (American Humane 
Association, Denver, Colorado, 1968); 
Samuel Weinberg, Incest Behavior 
(Citadel Press, New York, New York, 
1955), make it more appropriate to 
handle such matters as neglect and 
abuse cases, even though under Stan
dard 3.11 and 3.117, intra-family 
criminal offenses could be heard in 
the family court. 

Subparagraph (d) defines the most 
commonly used basis for jurisdiction~'
serious impairwBnt of a juvenile's 
health because of the failure of the 
juvenile's parents, guardian, or pri
mary caretaker to provide adequate 
protection or supervision. Unlike 
many current statutes, the definition 



requires that harm or a threat of 
imminent harm be shown in order for 
the matter to be cognizable in the 
family court. See Task Force, supra; 
Burt and Wald, supra; Areen, supra; 
but see Model Child Protection Act, 

. supra. As pcted above, this is in-
. tended to dL:cclUrage intercession on 
the basis of the family's lifestyle, 
values, or pov~rty when the child's 
health is not endangered. The sub
paragraph encomp~sses si~uations such 
.:13 t!!o young child who is regularly 
left unattended or is allowed to roam 
the streets alone at night, the child 
allowed to play regularly in a room 
with an exposed and accessible high 
voltage wire or a defective heater, or 
the child ",rho is repeatedly abused by 
a sibling or a visitor ·to the home. 
See Task Force, supra, Commentary to 
Standard 11.11. When a parent is un
able to correct the dangerous condi
tion or provide supervision for fi
nancial reasons, the case should 
ordinarily be referred to the appro
priate public or private agency for 
provision of the necessary services 
on a voluntary basis and the complaint 
dismissed, unless no measure. short of 
temporary emergency custody will be 
sufficient to protect the child until 
thA condition is corrected or the 
homemaker or other services provided. 
See Standards 3.145 and 3.154. Be
cause the hazards of prediction are 
greater in the situations covered by 
this subparagraph than in the inten
tional abuse cases covered by subpara
graph (b), "serious" impairment. of 
the child's physical health, or a sub
stantial risk thereof, is required 
before the jurisdiction of the family 
court can be invoked. However, this 
limitation is not intended to prohibit 
the provisiJn of services on a volun
tary basis to assist the family. 

Subparagraph (e) addresses the 
highly complex and uncertain issue of 
emotional neglect. Many current ne
glect statutes have been criticized 
for failing to protect the mental or 

emotion~l health of children in the 
same manner as their physical health. 
See Task Force, supra, Commentary to 
Standard 11.12. However, there is 
little agreement on the definition of 
emotional neglect, even among mental 
health professionals. Subparagraph 
(e) draws together elements from the 
Areen, Task Force, and IJA/ABA pro-
posals. Like Professor Areen, the 
Advisory Committee on Standards con
cluded that the state of the art of 
child psychology is not yet sufficient 
to provide a set of precise, reliable, 
and inclu;3ive symptoms that can be 
fashioned 1n1..:0 a statutory definition 
of emotional neglect or abuse. See 
Areen, supra, 933; but see Task Force, 
supra and Wald and Burt, supra; Draft 
Model Child Protection Act, supra, 
section 4(g). However, Q~like the 
Areen proposal, supra, 933, the sub
paragraph does not require determina
tion that the parents are the caqse 
of their child's emotional problems. 
Rather, it follows the recommendation 
of the Task Force that the family 
court should be authorized to take 
cognizance of the matter only when 
the parents refuse to allow their 
child to receive t~eatment or are 
otherwise unwilling "to make meaning
ful efforts to resolve the problem." 
Task Force, supra, Commentary to 
Standard 11.12. Subparagraph (e) 
als'') limits jurisdiction to situations 
in which actual harm has occurred. 
Cf. Subparagraphs (b), (d) and (g). 

... [rJt is particularly essen
tial that intervention with re
gard to emotional neglect be 
premised solely on damage to 
the child. Without actual dam
age it is ext emely difficult 
both to predict the likely fu
ture development of the child 
and to assess the impact of 
intervention. At a minimum, 
sound predictions would require 
extensive observations of the 
child and family. At present 
we lack the resources to under
take such evaluations. Even 
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if there were adequate resources, 
our knowledge of child develop
ment is still too limited to in
sure sound long-term predictions. 
(Wald, supra, 1017.) 

Three States--Florida, South 
Carolina, and Utah--have statutes au
thorizing judicial intervention for 
failure of a child's parents to pro
vide psychiatric help. Eleven others 
have statutes specifically addressing 
emotional neglect in other ways. 

Subparagraph (f) is based on 
Section 4(c) (iii) of the Draft Model 
Child Protection Act, supra. It is 
intended to cover situations in which 
a child's health is endangered because 
his parents, guardian, or primary 
caretaker fail to provide him/her with 
the basic essentials of life, although 
financially able or given the means to 
do so. When the family is unable to 
provide food, shelter, clothing, or 
health care for financia~ reascns, 
the necessary services or funds should 
be provided through social service or 
welfare agencies without referral to 
the family court. Thirty States pro
vide for jurisdiction in cases of 
destitution or make no exception in 
"failure to provide" statutes for 
lack of financial resources. As in 
subparagraph (d), this provision urges 
that failure to provide should not be 
subject to the jurisdiction of the 
family court unless the child has been 
seriously harmed, in order to dis
courage disruption of family life 
because of the parent's lifestyle or 
values and to provide some guidance 
to judges asked to order an operation 
or other medical treatment for chil
dren whose parents object on reli
gious grounds. See Task Force, suprai 
Burt and Wald, supraj Elizabeth 
Browne and Lee Penny, The Non-Delin
quent Child in Juvenile Court: A 
Digest of Case Law, 9-13 (National 
Council of Juvenile Court Judges, 
1974)j Note, Court Ordered Non-Emer
gency Medical Care for Infants 18 
Cleveland-Marshall Law Review 296 
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(1969). Like subparagraph (e), the 
provision limits court jurisdiction 
to instances in which the child's 
health has actually been impaired. 

Subparagraph (g) is included in 
recognition of the large number of 
children placed for adoption each year 
with unlicensed agencies or voluntar
ily relinquished to institutions or 
persons with whom they have no sub
stantial ties. When such placement 
results in serious physical or emo
tional harm to the child or the 
threat of serious physical harm, court 
action to protect the child appears 
warranted. The provision is not in
tended to include voluntary placements 
with a relative or with a person with 
whom the child 'has formed a close 
attachment, although neglect or'- abuse 
of the child by such persons would be 
included under the other subparagraph 
of this standard. A number of States 
currently include placement of a child 
in unlicensed facilities as a ground 
for declaring the child neglected or 
abused. Both the Model Act for Family 
Courts, supra, Section 2 (19) (iv), and 
the uniform JUvenile Court Act, Sec
tion 2(5) (iii) (National Conference 
of Commissioners on uniform State 
Laws, 1968) include "children placed 
for care and adoption in violation of 
the law" within the jurisdiction over 
the neglect or abuse, although neither 
requires evidence of harm to the child 
before such jurisdiction can be 
exercised. 

Subparagraph (h) provides for 
family court jurisdiction in instances 
in which children are actively en
couraged to engage in delinquent con
duct by their parent, guardian, or 
primary caretaker. Like the Task 
Force and IJA/ABA provisions from 
which it is drawn, supra, the subpara
graph is not intended to include sit
uations in which a juvenile is be
lieved to have committed the 
delinquent acts because of lack of 
parental supervisioll or one of the 



other forms of neglect or abuse. See 
Task Force, supra, Commentary to 
Standard 11.lS. As in sexual abuse 
cases, the focus of and services avail
able through the family court's jur
isdiction over neglect and abuse ap
pears to be a more appropriate means 
of dealing with the problem of en
couraged delinquency than prosecuting 
the parent or parental surrogate in a 

k~ cr iminal proceeding. 

"0 Failure to provide a child with 
the education required by law is 
often grouped together with failure 
to provide adequate clothing, shelter, 
food, or health care. See subpara
graph (f). It is listed separately 
because it protects the child's in
terest in receiving at least an ade
quate education rather than the 
child's physical health. Hence, chil
dren alleged to have been prevented 
from obtaining the education required 
by law should not be placed in emer
gency custody. See Standards 3.1S4 
and 3.1S7. The standard is not in
tended to affect the rights of pa
rents to limit, to some extent, their 
·child's education or to secure an 
alternative form of education for 
religious reasons. See Yoder vs. 
Wisconsin 406 U.S. 205 (1972). The 
term "required by law" is intended 
to refer to the compulsory school 
attendance laws in force in all but 
one State. For the reasons discussed 
in connection with subparagraphs (c) 
and (h), utilization of the court's 
jurisdiction over neglect appears to 
be .a better means of protecting a 
juvenile's opportunity for an educa
tion than seeking to impose the crim
inal penalties contained j.n many com
pulsory school attendance l~ws. 

The final paragraph of the 
standarcI recommends that the family 
court's·jurisdiction in neglect and 
abuse cases, like that in noncriminal 
misbehavior cases, should extend over 
public agencies with a legal r~spon
sibility to provide services to 

juveniles and their families, as well 
as over the juvenile and parent, 
guardian, or primary caretaker named 
in the complaint or petition. This 
authority is necessary when the public 
agencies are alleged to have allovled 
children in their charge to be ne
glected or abused, to make certain 
that services ordered by the court are 
actually provided, and to assure that 
noncooperation with those services is 
brought to the court's attention. See 
Standards 3.184, 3.189, 3.1812, and 
3.1813. 

Related Standards 

3.11 
3.111 
3.112 
3.117 
3.145 
3.1S4 
3.1S7 
3.184 
3.185 
3.1812 
3.1813 
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3.114 
Jurisdiction of the 
Federal Courts Over Delinquency 

THE JURISDICTION OF THE UNITED 
STATES DISTRICT COURTS OVER OFFENSES 
COM: :ITTED BY JuvENILES THAT WOULD BE 
DESIGNATED AS CRIMINAL IF COMMITTED 
BY AN ADULT SHOULD BE REDUCED TO THE 
GREATEST EXTENT POSSIBLE. 

Source 

None of the sets of standards or 
model legislation reviewed address the 
appropriate scope of Federal juris
diction over delinquency. See gener
ally, 18 U.S.C. section 5032 (Supp. 
1976) . 

Commentary 

Over the past 10 years, the number 
of delinquency cases adjudicated by 
the U.S. District Courts has steadily 
declined. In 1975, the U.S. District 
Courts heard a total of 522 cases un
der the Federal Juvenile Delinquency 
Act. 18 U.S.C. Section 5031 et seq. 
(Supp. 1976). The latest statistics 
available--1973--show that Federal 
probation officers supervise just 
over 300 adjudicated delinquents. As 
of June 30, 1975, Federal correctional 
facilities housed about 340 persons 
adjudicated under the Federal Juvenile 
Delinquency Act, only about one-third 
of whom were under age 18. As a re
sult, few if any U.S. District Court 
judges try delinquency cases on a reg
ular basis or are selected to hear 
such cases under the criteria recom
mended in Standard 3.123; few Federal 
probation officers have an opportunity 
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to become familiar with the problems 
of juveniles adjudicated delinquent; 
correctional programs for juveniles 
are limited; and the Federal correc
tional facilities to which adjudica 
delinquents are sent are often far 
from the juvenile's home and family 
and house adult as well as juvenile 
offenders. Although there will in
evitably remair, a handful of juvenile 
offenders who will have to be tried 
in the Federal courts because the 
States lack concurrent jurisdiction 
over the offense (e.g., violations 
of immigration, currency counter
feiting, and Federal tax laws) or over 
the place where the offense was com
mitted (e.g., sky-jacking or crimes 
committed on the high seas), this num
ber could be significantly reduced. 
Among the ways in which this reduc
tion could be achieved is to strength
en the longstanding policy in favor of 
deferral of jurisdiction to the States 
embodied in 18 U.S.C. 5032 (Supp. 
1976), see also District of Columbia 
vs. PLM, 325 A.2d 600 (DCCA, 1976), by 
deleting the provision in that section 
permitting Federal prosecution when a 
State refuses to assume jurisdiction. 
Over half the commitments under the 
Federal Juvenile Delinquency Act to 
Federal correctional facilities were 
for offenses for which there are usu
alJy State equivalents (e.g., robbery, 
larceny, burglary, and drug offenses) . 
In addition, in States which have not 
exercised the option provided in Sec
tions .6 and 7 of Public Law 83-20 
(1953) to assume jurisdiction over 



- . criminal offenses and civil caus,es of 
• action arising on Indian reservations, 

j greater reliance could be placed on 
11 deferral of delinquency cases to the 

J
:., tribal courts. Such reliance should 
'. be accompanied by the programs, train

ing, and other resources necessary to 
'. assist. the tribal. courts. to ~dminister 
.:. effectlve and equltable ]Ustlce and t enable the tribes to provide or pur-
:, chase the necessary services. A num
~ ber of such programs are already under 

way. Furthermore, jurisdiction over 
' .. an act of delinquency committed on 

military installations could be ceded 
back to those States that did not re
tain such jurisdiction when the land 
for the installation was transferred 
to the Federal Government. Because 
the number of Federal Juvenile Delin
quency Act cases is already small--in 
1973 the most delinquency cases han
dled by anyone district was 43--these 
measures should not excessively burden 
the family courts of most jurisdictions. 

In those cases in which the Federal 
courts must retain jurisdiction over 
delinquent conduct, correctional ser
vices, when required, should be ob
tained through contracts with State and 
local agencies or private organizations. 
Authority for procurement of such ser
vices is already provided in 18 U.S.C. 
Section 5040 (Supp. 1976). Disposi
tional decisions should be made in 
accordance with the procedures recom
mended in Standards 3.181 et seq. If 
a custodial alternative is selected, 
the custodial facility in which the 
juvenile is placed should ordinarily 
be as close to the juvenile's place of 
residence as possible. The Advisory 
Committee on Standards recommends' 
that the operation of correctional 
facilities and programs by the Federal 
Government for juveniles adjudicated 

'delinquent by the U.S. District Courts 
should be discontinued. 

This standard is not intended as 
criticism of the performance of the 
U.S. District Courts or the Federal 
Bureau of Prisons. Rather, it arises 

from the recognition that the admin
istration of juvenile justice is and 
should continue to be a State and 
local responsibility and, therefore, 
that jurisdiction over delinquency, 
noncriminal misbehavior, and neglect 
and abuse should be vested in State 
and local courts. As was noted by 
the District of Columbia Court of 
Appeals: 

As between the local community 
and the federal government one 
would hardly say that juvenile 
delinquency is primarily a fed
eral concern because it is evi
dent it is at bottom a responsi
bility of the community. If we 
have, as we do to a distressing 
degree, juvenile delinquency 
they are not either local de
linquents or federal delinquents-
they are juvenile delinquents 
and they are the problem of the 
local community primarily, bar
ring a controlling statutory 
provision to the contrary. 
(District of Columbia v. P.L.M., 
_mpra, p. 601) 

This standard recommends reduction of 
such statutory .bars to a minimum. 

Related Standards 

3.11 
3.111 
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3.115 
Maximum and Minimum Age 

THE JURISDICTION OF THE FAMILY 
COURT OVER DELINQUENCY SHOULD INCLUDE 
ANY PERSON CHARGED WITH AN OFFENSE 
THAT ALLEGEDLY OCCURRED ON OR AFTER 
THAT PERSON'S 10TH BIRTHDAY AND PRIOR 
TO THAT PERSON'S 18TH BIRTHDAY, AND 
FOR WHICH THE STATUTE OF LIMITATIONS, 
APPLICABLE IF THE OFFENSE HAD BEEN 
COMMITTED BY AN ADULT, a~s NOT RUN. 
THE DISPOSITIONAL AUTHORITY OF THE 
FAMILY COURT OVER AN ADJUDGED DELIN
QUENT SHOULD NOT EXTEND BEYOND THAT 
PERSON'S 21ST BIRTHDAY. 

THE JURISDICTION OF THE FAMILY 
COURT OVER NONCRIMINAL MISBEHAVIOR* 
SHOULD ONLY BE DlVOKED WITH REGARD TO 
PERSONS L~DER THE AGE OF MAJORITY ES
TABLISHED BY STATUTE. THE DISPOSI
TIONAL AUTHORITY OF THE FAMILY COURT 
IN MATTERS UNDER ITS NONCRIMINAL MIS
BEHAVIOR JURISDICTION SHOULD NOT EX
TEND BEYOND THE DATE ON WHICH THE 
PERSON WIl'H REGARD TO WHOM THAT JUR
ISDICTION WAS INVOKED ATTAINS THE 
STATUTORY AGE OF MAJORITY. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 

*The National Advisory Committee on Ju
venile Justice and Delinquency Preven
tion does not concur with the recom
mendation of the Advisory Committee on 
Stancards regarding jurisdiction over 
noncriminal misbehavior. See Commen
taryto Standard 3.112. 
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Delinquen~y Prevention, Standards 
9.2-9.4, 10.8, and 14.14 (July 1976) • 

Commentary 

This standard sets a maximum age 
limit on the jurisdiction of the fam
ily court over persons charged "Jj th 
acts of delinquency or noncriminal 
misbehavior, a minimum age below which 
a child may not be charged as a delin
quent, and a limit on the duration of 
the family court's dispositional 
authority. 

Establishing a maximum jurisdic
tional age is a somewhat arbitrary 
decision because the age at which 
individuals mature varies. However, 
because there appears to be little 
agreement on methods for actually 
measuring maturity, specification of 
a chronological age ~emains the most 
viable approach. Eighteen was selec
ted as the age at which a person ac
cused of committing an act that vio
lates the criminal law will be handled 
as an adl.llt offender rather than as an 
alleged delinquent, because it corre
sponds to the age at which most young 
persons complete their high school 
edUcation, begin to loosen their fam
ily ties, arid become eligible for 
such adult rights and responsibilities 
as voting and military service. 

The date of the alleged conduct 
is designated as the date controlling 
family court jurisdiction. This f\)l-
lows the practice in a majority of 



States and is intended to remove the 
incen'ci ve to delay prosecution of a 
case until after a juvenile's eigh
teenth birthday so that he/she can be 
tried as an adult. Standard 3.116 
provides guidelines for transfer to a 
court of general criminal jurisdiction 
of accused delinquents, 16 and over, 
for whom dispositions by the family 
court would be inappropriate. 

The statute of limitations appli
cable in delinquency cases should be 
the same as that applicable in adult 
criminal proceedings. See Task Force, 
supra. The IJA/ABA Joint commission 
has recommended special statutes of 
limitations for delinquency matters. 
The rationale for such special pro
visions is that an isolated incident 
more than 3 years old has little 
bearing on a child's need for treat
ment or punishment and that if there 
have been no subsequent acts of de
linquency, society's interest in pre
venting future crL~inal conduct can 
probably be best served by leaving the 
child alone. Charles Whitebread, 
Proposed Standards Relating to Waiver 
of Juvenile Court Jurisdiction, Stan
dard 1.3 (December 1975). However, 
the screening and referral procedures 
recommended in Standards 3.141-3.147 
accomplish the same objectives more 
simply and directly. 

The maximum age for jurisdiction 
in noncriminal misbehavior cases is 
set at the statutory age of majority. 
Because the conduct included under the 
rubric of noncriminal misbehavior is 
not proscribed for adults, the stan
dard recommends that both adjudica
tory and dispositional jurisdiction 
should terminate at majority and makes 
no provision for continuing jurisdic
tion over noncriminal misbehavior. 
Thus, a juvenile who runs away or is 
truant cannot .be subject to court 
action for those acts after he/she 
reaches the age of majority. Simi
larly a dispositional order, rendered 
ina proceeding initiated by a minor 

for repeated abuse of authority, 
would automatically terminate when 
the minor reached majority. In con
trast, juveniles committing a delin
quent act before their eighteenth 
birthday but not apprehended until 
after that birthday would still be 
subject to the family court's delin
quency jurisdiction, although they 
could be transferred to a court of 
general criminal jurisdiction under 
Standard 3.116. Forty-one States set 
the beginning of adult status at 18 
years of age, three at 19, and the 
remaining six at the traditional age 
of 21, although many States place 
separate age restrictions on the 
availability of alcoholic beverages, 
eligibility for public office, and the 
ability to convey land. Herbert W. 
Beaser, The Legal Status of Runaways, 
317-318 (Educational Systems Corp., 
Washington, D.C., 1975). 

The standard endorses the minimum 
age of 10 for delinquency cases recom
mended by the Standards and Goals Task 
Force and the IJA/ABA, Proposed Stan
dards Relating to Juvenile Delinquency 
and Sanctions, Standard 2.1 (IJA/ABA, 
December 1975). The minimum age limit 
recognizes that the number of chil
dren under 10 years of age committing 
criminal acts is relatively small, 
that there is serious question about 
the ability of a child aged 9 or below 
to understand the proceedings or his/ 
her actions, and that delinquency cases 
involving young children are likely to 
be family problems which can be ad
dressed more effectively through the 
provision of counseling and services, 
either voluntarily or, when necessary, 
through the family court's jurisdic
tion over noncriminal misbehavior or 
neglect and abuse. See Standards 
3.112 and 3.113. Accordingly, no 
minimum age is set for these other 
types of jurisdictions. Forty-five 
States either have no set policy or 
follow the commonlaw presumption that 
children under the age of 7 are not 
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capable of understanding the conse
quence of their behavior and there
fore cannot be charged with a crime 
or delinquency. Two States have stat
utes setting the minimum age at 7 
and four States set the minimum at 10. 

Finally, the standard adopts 21 
years as the maximum age for the ex
ercise of continuing jurisdiction over 
an adjudicated delinquent. It thus 
follows the practice of 41 States. 
The purpose of providing continuing 
jurisdiction is to relieve the pres
sure that would otherwise exist to 
transfer to adult court large numbers 
of cases involving juveniles just un
der the maximum jurisdictional age. 
Dispositions extending beyond a per
son's eighteenth birthday would still 
be subject to the statutory durational 
limits established in conjunction with 
Standard 3.181. As noted above, dis
positions in noncriminal misbehavior 
cases may not extend beyond the date 
on which the juvenile to whom the 
petition refers reaches majority. In 
delinquency cases, the Model Act for 
Family Courts, section 9 (U.S. Depart
ment of Health l Education, and WeI-
fare, Washington, D,C' I 1975) speci
fies age 19 unless terminated prior 
thereto. The IJA/ABA Joint COIT@is
sion recommends that jurisdiction con
tinue until IS if the dispositional 
order is entered before age 15, and 
up to a maximum of 3 years if the 
order is entered bebleen the ages of 
15 and IS. Whitebread, supra. 

Related Standards 

3.111 
3.112 
3.113 
3.116 
3.1Sl 
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;"';'-'3.116 
'Transfer to Another 
~'i~ Court-Delinquency 
,;,"- ~ 

, 
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THE FAMILY COURT SHOULD HAVE THE 
AUTHORITY TO TRANSFER A JUVENILE 
CHARGED WITH COMMITTING A DELINQUENCY 
OFFENSE TO A COURT OF GENERAL CRIMINAL 
JURISDICTION IF: 

a. THE JUVENILE IS AT LEAST AGE 
16; 

b. 'l'HERE IS PROBABLE CAUSE TO 
BELIEVE THAT THE JUVENILE COMMITTED 
THE ACT ALLEGED IN THE DELINQUENCY 
PETITION; 

c. THERE IS PROBABLE CAUSE TO BE
LIEVE THAT THE ACT ALLEGED IN THE DE
LINQUENCY PETITION IS OF A HEINOUS OR 
AGGRAVATED NATURE, OR THAT THE JUVE
NILE HAS COMMITTED REPEATED SERIOUS 
DELINQUENCY OFFENSES; AND, 

d. THERE IS CLEAR AND CONVINCING 
EVIDENCE THAT THE JUVENILE IS NOT 
AMENABLE TO TREATMENT BY THE FAMILY 
COURT BECAUSE OF THE SERIOUSNESS OF 
THE ALLEGED CONDUCT, THE JUVENILE'S 
RECORD OF PRIOR ADJUDICATED OFFENSES, 
AND THE INEFFICACY OF EACH OF THE 
DISPOSITIONS AVAILABLE TO THE FAMILY 
COURT. 

THIS AUTHORITY SHOULD NOT BE EX
ERCISED UNLESS THERE HAS BEEN A FULL 
AND FAIR HEARING AT WHICH THE JUVENILE 
HAS BEEN ACCORDED ALI, ESSENTIAL DUE 
PROCESS SAFEGUARDS. 

BEFORE ORDERING TRANSFER, THE 
COURT SHOULD STATE, ON THE RECORD, THE 
BASIS FOR ITS FINDING THAT THE JUVENILE 
COULD NOT BE REHABILITATED THROUGH ANY 

OF THE DISPOSI'rIONS AVAILABLE TO THE 
FAMILY COURT. 

Sources 

Task Force To Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 9.5 
(July 1976); Charles Whitebread, Pro
posed Standards Relating to Waiver of 
Juvenile Court Jurisdiction, Standard 
2.2 (IJA/ABA, Draft, February 1975) . 

Commentary 

The President's Commission on Law 
Enforcement and the Administration of 
Justice, Task Force Report: Juvenile 
Delinquency and Youth Crime, 25 (U.S. 
Government Printing Office, Washing
ton, D.C., 1967) termed transfer of 
accused delinquents to adult criminal 
courts, "a necessary evil, imperfect 
but not substantially more so than its 
alternatives." Waiver of jurisdiction 
in cases involving juveniles for whom 
the specialized services and programs 
available to the family court are in
appropriate, functions as a safety 
valve to relieve the pressure to re-· 
duce the maximum age of family court 
jurisdiction and to facilitate the 
provision of services to those juve
niles who appear more likely to 
respond. 

This standard, following the lead 
of the Standards and Goals Task Force 
on Juvenile Justice, the IJA/ABA Joint 
Commission, and United States vs. 
Kent, 383 U.S. 541 (1966), recommends 
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criteria to regulate the operation of 
this safety valve to assure that those 
juveniles for whom treatment as an 
adult offender is appropriate are 
transferred and that those for whom 
stigmatization as a convicted felon 
is unnecessary remain under family 
court jurisdiction. 

The first criterion is that juve
niles under age 16 should remain under 
the jurisdiction of the family court. 
This is in accord with the recorr,menda
tions of most recent standards 0nd 
models and is the practice in about 
a quarter of the States. See e.g., 
Task Force, supra; Whitebread, supra; 
President's Commission, supra; Model 
Act for Family Courts Section 31 (U.S. 
Department of Health, Education, and 
Welfare, Washington, D.C., 1975); Uni
form Juvenile Court Act Section 34 
(National Conference of Commissioners 
on Uniform State Laws, 1968). No mat
ter what age is set, there will always 
be a few juvenile offenders for whom 
transfer may be appropriate. Although 
many serious crimes are committed by 
juveniles age 15 and under, it is 
anticipated that the number of cases 
in "lhich transfer of such juveniles 
would be proper under the other crite
ria listed in the standard will be 
minimal. 

The standard further recommends 
that no juvenile be transferred unless 
it has been determined that there is 
probable cause to believe that a de
linquent act has been committed and 
that the juvenile committed it. See 
e.g., Task Force, supra; Whitebread, 
supra; Uniform Act, supra; but see 
Model Act, supra. About half the 
States with statutory provisions on 
waiver include such·a probable cause 
requirement. A new probable cause 
determination regarding the juvenile's 
involvement in the offense is not 
necessary if such a determination has 
been made during a detention hearing 
or on request of the respondent fol
lowing the filing of a delinquency 
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petition. See Standards 3.155 and 
3.165. 

However. in most cases, there will 
still need LV be a determination re
garding the seriousness of the con
duct or the juvenile's prior record 
of serious felonies. The standard 
endorses the Task Force provision 
that a delinquent act must be shO\vn 
to be of a heinous or aggravating 
nature or part of a pattern of seri
ous offenses committed by the juvenile 
The term "felony" is insufficient to 
convey the degree of seriousness re
quired for transfer and although 
linking waiver to the classification 
scheme used for dispositional purposes 
may be one method of implementing the 
standard, ~ Whitebread, supra; and 
Standard 3.181, the mere citation of 
a particular class of felonies still 
does not necessarily address the na
ture and circumstances of the particu
lar act in question. Approximately 
14 St.ates require that the delinquent 
act be the equivalent of a felony be
fore a juvenile may be transferred. 
The Model Act, supra, recon®ends 
consideration of the "nature" of the 
offense and the juvenile's prior rec
ord in determininq the "prospects for 
rehabilitation." The Uniform Act, 
supra, does not. 

The fourth criteria focuses di
rectly on the issue of the juvenile's 
amenabili·ty to treatment. The stan
dard endorses the position adopted by 
the IJA/ABA Joint Commission that the 
family court judge must determine that 
there is clear and convincing evidence 
that a juvenile, because of the na
ture of the alleged offense and his/ 
her response to the dispositions im
posed for prior offenses, is unlikely 
to respond to any of the dispositions 
available to the family CGurt. In 
making this decision the judge should 
review each of the available types of 
dispositional alternatives. The Task 
Force standard does not specify the 
level of proof, but otherwise agrees 



'n concept with the Whitebread 
Jroposal. 

Kent vs. united states, supra, in
"structs that juveniles subject to a 
~transfer proceeding are entitled to a 
~:.hearing, to counsel, to "access by his 
~counsel to the social records and pro
,bation or similar reports which pre-
~ . 
f sumably are considered by the court, 
';and to a statement of reasons for the 
~Juvenile Court's decision." Id., 383 
~U.S. at 557. This holding was raised 
. to constitutional proportions by In re 

Gault 387 u.s. 1 (1967). The reference 
in the standard to all essential due 
process safeguards is intended to go 
beyond Kent and to be read in con
junction with Standard 3.171, which 
recommends that accused delinquents 
should be entitled to notice, to be 
present at all proceedings, to compel 
the attendance of witnesses, to pre
sent evidence and cross-examine wit
nesses, to an impartial decisionmaker, 
to the right against self-incrimina
tion, and to have a verbatim record 
made of the proceeding. 

The explicit statement of the 
facts and reasons underlying the trans
fer decision, which is called for in 
the final paragraph, follows Kent, 
supra, and is part of the effort 
throughout those standards to regu
larize the exercise of discretionary 
authority. See e.g., Standards 3.147; 
3.155-3.157; and 3.188. Although the 
transfer decision can probably never 
be a "scientific evaluation," Presi
dent's Commission, supra, the enumera
tion of specific criteria and the ex
planation of the basis for the 
transfer decision in terms of those 
criteria should facilitate review and 
promote understanding of and consis
tency in the transfer process. 

Related Standards 

3.111 
3.117 
3.182 
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3.117 
Transfer of J urisdiction
Intra-Family Criminal Offense, 
Contributing to the 
Delinquency of a Minor 

THE FAMILY COURT SHOULD HAVE THE 
AUTHORITY TO TFANSFER TO A COURT OF 
GENERAL CRIMINAL JURISDICTION, AN ADULT 
CHARGED WITH AN INTRA-FAMILY CRIMINAL 
OFFENSE OR CONTRIBUTING TO THE DELIN
QUENCY OF A MINOR, WHEN THERE IS A 
FINDING, BASED UPON CLEAR AND CONVINC
ING EVIDENCE THAT THE SERVICES AVAIL
ABLE TO THE FAI:-ULY COURT ARE 
INAPPROPRIATE: 

a. BECAUSE THE FAMILY UNIT DOES 
NOT REQUIP~ SUCH SERVICES; 

b. BECAUSE OF THE SERIOUSNESS OF 
THE ALLEGED CONDUCTj OR 

c. BECAUSE OF THE ACCUSED'S REC
ORD OF PRIOR OFFENSES. 

Sources 

No other standards group addresses 
this issue other than to call for jur
isdiction over intra-family offenses. 
The procedures are based on Charles 
H. Whitebread, Proposed Standards Re
lating to Waiver of Juvenile Court 
Jurisdiction, Standard 2.2 (IJA/ABA, 
Draft, February 1975) . 

Commentary 

JUrisdiction is provided over 
intra-family offenses and contributing 
to the delinquency of a minor because 
of the counseling and other services 
familiar to and available through the 
family court, which can be utilized 
to assist the family and avoid recur
rences of the unla\\Tful behavior. 

32 

Although under Standards 3.11 and 
3.121, the family court, as a division 
of the highest court of general jur·· 
isdiction, would have authority to 
try a criminal matter and upon con
viction to impose a sentence, trans
fer to a division that serves as a 
court of general criminal jurisdic
tion is recommended when such ser
vices are unnecessary or are inap
propriate because of the nature of 
the offense! e.g' 1 homicide, or be
cause the defendant's prior record 
indicates that counseling would have 
little effect. It is intended that 
any criminal conduct in which both 
the alleged perpetrator and the vic
tim are members of the same household 
or closely knit family group should 
be designated as an intra-family of
fense. Limiting intra-family offenses 
to certain enumerated crimes intro
duces unnecessary complexity and in
ducements to negotiate over the charge. 
See Note, 45 New York University La\\T 
Review 385 (1970). 

It is anticipated that the pro
cedures and time limits applicable to 
criminal proceedings will apply to 
intra-family offense and contributing 
to the delinquency of a minor cases, 
but that such cases will be reviewed 
by the intake unit in a manner similar 
to that described in Standards 3.142-
3.147, at an early stage of the crilu
inal process, in order to determine 
whether referral to services would be 
appropriate. 



:, ,elated Standards 

'" .11 
.111 
.116 
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3.118 
Venue 

DELINQUENCY, NONCRIMINAL MISBE
HAVIOR,* AND NEGLECT AND ABUSE CASES 
SHOULD BE ADJUDICATED TN THE JURISDIC
TION WHERE THE CONDUCT FROM WHICH THE 
CASE AROSE IS ALLEGED TO HAVE OCCURRED. 

UPON MOTION OF ANY PARTY PRIOR TO 
THE ADJUDICATION HEARING, THE COURT 
SHOULD TRANSFER THE CASE TO A FAMILY 
COURT IN ANOTHER CONVENIENT LOCATION 
IF IT FINDS THERE IS A REASONABLE LIKE
LIHOOD TlffiT A FAIR AND IMPARTIAL AD
JUDICATION CANNOT BE HAD IN THE JUR
ISDICTION IN WHICH THE CASE IS THEN 
PENDING, OR IF SUCH A TRANSFER WOULD 
BE IN THE INTEREST OF JUSTICE. 

IN ADDITION, THE FAMILY COURT 
SHOULD BE AUTHORIZED UPON MOTION OF 
ANY PARTY TO TRANSFER A CASE AFTER AD
JUDICATION TO THE FAMILY COURT IN THE 
JURISDICTION IN WHICH THE JUVENILE OR 
HIS FAMILY RESIDES FOR DETERMINATION 
OF THE APPROPRIATE DISPOSITION AND 
THE ENFORCEMENT THEREOF. 

Sources 

See generally, Task Force to De
velop Standards and Goals for Juvenile 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncrimina.l misbehavior. See 
Commentary to Standard 3.112. 
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Justice ana Delinquency Preventi~Jn, 
Standard 9.6 (July 1976), Uniform 
Rules of Criminal Procedure I Secti()li 
462 (National Conference of Commis
sioners on Uniform State Laws, 1974). 

Commentary 

This standard sets forth the 
principles governinq the place of ad
judication for delinquency, noncrimi
nal misbehavior, and neglect or abuse 
proceedings. It recommends that cases 
be heard in the jurisdiction in which 
the underlying conduct occurred, be
cause the witnesses for both the State 
and the respondent are more ljkely to 
be available in the place in which the 
alleged offense, conduct, neglect, or 
abuse took place. 

This is consistent with the re
quirement of the Sixth Amendment to 
the U.S. Constitution that defendants 
in criminal cases be tried in the jur
isdiction "wherein the c:::-ime shall 
have been committed," and the current 
practice in a majority of the States 
in delinquency cases. 

However, the standard provides a 
liberal change of venue provision 
taken in part from the Uniform Rules 
of CrimiYlal Procedure. It authorizes 
transfer of the proceedings to a fam
ily court in a location convenient to 
the parties upon a showing that there 
is a "reasonable likelihood lt that the 
matter could not be adjUdicated fairly 
or that a transfer would be in the 



_________ ~'_m._~ __ ,.~ ______ ~ ____ , __________________________________ ~-------------

interests of justice. This is intended 
.~ to include the inability of a party to 
, present significant facts or witnesses 
r i:1 the original jurisdiction as well 
:;- as such factors as prejudicial 

,

;.'.,'.. publicity. 
. The judge is required to be thG 

arbiter between the possible ('ompeting 
interests of the parties. No special 

", right of consent is accorded the ju-
~ venile because a transfer fz:-om the 
;: place of occurrence to the place of 
:\0- residence could be used to prejudice 

the State as well as to benefit the 
juvenile. But s~e Model Act for Fam
ily Court, Section 11 (U.S. Depart~ent 

of Health, Education, and Welfare, 
Washington, D.C., 1975). Such special 
provisions are usually intended to 
facilitate dispo~ ~tions in the juve
nile's home jurisdiction. To accom
modate this need, the standard pro
vides that cases may be transferred to 
the home jurisdiction following ad
judication for both determination and 
enforcement of the disposition on the 
request of any of the parties. Article 
VII of the Interstate Compact on Ju
veniles requires the adjudicating judge 
to determine the disposition. How
ever, because the family court judge 
i.n the home jurisdiction is more likely 
to be familiar with the programs and 
services available in that jurisdic
tion, and in light of the provisions 
in Standards 3.181 to 3.184 promoting 
increased consistency in dispositional 
decisions, it appears more appropriate 
to allm'l the dispositional decisions 
to be made in the home jurisdiction. 
Obviously, information concerning 
seriousness and circumstances of the 
conduct on which the adjudication 
was based and other information es
sential for m~king the dispositional 
decision will have to be transferred 
along with the case. See Standards 
3.186 and 3.187. 

Related Standards 

3.1il 
3.112 
3.113 
3.188 
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3.12 
Court Organization 

3.121 
Relationship to Other Courts 

THE FAMILY COURT SHOULD BE A DI- . 
VISION OF THE HIGHEST COURT OF GENER
AL JURISDICTION, WITH THE FULL JURIS
DICTIONAL AUTHORITY AND RANGE OF 
DISPOSITIONAL, REVIEI'!, AND INHERENT 
POWERS ENJOYED BY THAT COURT. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 8.1 
(July 1976); see also Ted Rubin, Pro
posed Standards Relating to Court 
Organization and Administration, Stan
dard 1.00 (IJA/ABA, Draft, October 
1975); National Advisory Commission 
on Criminal Justice standards and 
Goals, Courts, Section 14.1 (U.S. 
Government Printing Office, Washington, 
D.C., 1973). 

Commentary 

This standard endorses the posi
tion taken by all recent national 
standards-setting efforts that the 
court charged with jurisdiction over 
juvenile or family matters be an equal 
part of the highest court of general 
jurisdiction. See, in addition to the 
source materials, Model Act for Family 
Courts, Comment to Section 3 (U.S. 
Department of Health, EdUcation, and 
Welfare, Washington, D.C., 1975); Uni
form Juvenile Court Act, Comment to 
Section 2(9) (National Conference of 
Commissioners for Uniform State Laws, 
1968). Although the standard is 
phrased in terms of the family court 
structure recommended in Standard 3.11, 
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it is not intended to discourage a 
State retaining the traditional scope 
of juvenile court jurisdiction from 
making the juvenile court a division of 
its highest trial court if the juvenile 
court does not already enjoy that 
status. 

In addition to the specific powers 
recommended in these standards, family 
courts ~hould have the same express 
and inherent authority accorded other 
divisions, including the power to sen
tence adults to the full range of pen
alties provided by the State criminal 
code, see Standard 3.117; to review 
agency rules, procedures, and actions; 
to grant appropriate writs; and to 
order appropriate services for the 
child or family. 

The aim of the standard is to as
sure that the quality of justice of
fered juveniles is comparable to that 
available in adult civil or criminal 
matters and to promote economy and 
efficiency in court administration. 
It is anticipated that as a division 
of the highest court of general jur
isdiction, additional resources will 
be available to the family court. It 
is further anticipated .that the en
hanced prestige of this status, to
getherwith the recommendations re
garding judicial tenure and quali
fications in Standards 3.122 and 
3.123, will put to the rest the stigma 
of the "kiddie court" that judges, 
prosecutors, and defense attorneys must 
avoid entirely or escape from as 
quickly as possible. 

Currently, 18 States and the 
District of Columbia include the 
juvenile or family court as a divi
siorl. of the general trial court and 
six States provide for separate ju
venile courts at the equivalent jur
isdictional level. In 12 additional 
States, some juvenile matters are . 
heard at the general trial level (usu
ally in the larger population centers), 
while the re~t are handled by lower 
cowtj udges. 
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3.11 
3.122 
3.123 
3.124 
3.125 



,.122 
fenure of Family Court Judges 

ASSIGNMENTS TO THE FAMILY COURT 
SHOULD BE FOR A 2-YEAR TERM. JUDGES 
IN A MULTIPLE-JUDGE JURISDICTION SHOULD 
NORMALLY SERVE NO MORE THAN TWO CONSEC
UTIVE TERMS ON THE FAMILY COURT. HOW
EVER, THE PRESIDING JUDGE OF THE HIGH
EST COURT OF GENERAL JURISDICTION 
SHOULD HAVE DISCRETION TO APPOINT AN 
INCUMBENT FAMILY COURT JUDGE TO AD
DITIONAL CONSECUTIVE TERI,lS WHEN THAT 
JUDGE HAS DEMONSTRATED EXCEPTIONAL 
COMPETENCE WHILE SERVING ON THE FAMILY 
COURT AND RETAINS A KEEN INTEREST IN 
THE NEEDS AND PROBLEMS OF JUVENILES 
AND IN CONTINUING TO SERVE AS A FAMILY 
COURT JUDGE. 

Sources 

See generally, Ted Rubin, Proposed 
Standards Relating to Court Structure, 
Standard 2.00 (IJA/ABA, Draft, October 
1974)i Task Force to Develop Standards 
and Goals for Juvenile Justice and De
linquency Prevention, Standard 8.4 
(July 1976) . 

Commentary 

This standard attempts to strike 
a balance between conflicting policy 
positions. On the one hand, there is 
the position, adopted by the Standards 
and Goals Task Force, that judges 
should be permanently assigned to the 
family court, subject to removal for 
unsuitability or reassignment on re
quest. The Task Force concluded that 
this policy will provide adequate time 
for a new judge to develop specialized 
knowledge and community-specific 

expertise in juvenile and family mat
ters, encourage only those truly in
terested in the family court to offer 
their services, and allow family 
court judges to become more effective 
advocates in the community for devel
oping needed services for families 
and children. 

On the other hand, the IJA/ABA 
Joint Commission concluded that assign
ments to the family court division 
should be rotated among the judges of 
the highest court of general jurisdic
tion with each serving no more than 
2 years in succession. This position, 
it is argued, would avoid the phenom
enon of judges who regard the family 
court as a personal fief and who over
ly personalize the administration of 
juvenile justice, conforming their de
ClSlons more to their personal philos
ophy than to objective standards of 
law. Such a policy would also en
courage the infusion into the juvenile 
justice system of fresh insights based 
on the rotating judges' broad legal 
expertise. 

Standard 3.122 recognizes that it 
may take as much as 1 year for a fam
ily court judge to become acclimatized 
and fully cognizant of all the avail
able programs and services. Hence, a 
2 year minimum term is recommended. 
It recognizes further that exception
ally competent and interested judges 
should be allowed to serve more than 
4 years in succession on the family 
court bench, but that periodic 
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rotation of judges can strengthen all 
divisions of the highest court of 
general jurisdiction and help to avoid 
the dangers of both over personaliza
tion or routinization of the a.dminis
tration of juvenile justice. Accord
ingly, the standard recommends .that 
the presiding judge should be author
ized to make exceptions to the normal 
2-term tenure for family court judges 
who have demonstrated unusual ability 
and who remain keenly interested in 
serving on the family court bench. 

State practices vary. Many assign 
judges to a particular division for 
1 year terms permitting renewal based 
on performance, overall needs, and 
individual "preferences. Others assign 
judges to monthly, 3 month, or 6 month 
terms. Some states utilize indefinite 
terms. 

Related Standard 

3.123 
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3.123 
Judicial Qualifications and 
Selection 

IN ADDITION TO THOSE QUALIFICATIONS 
REQUIRED FOR ALL JUDGES SERVING ON THE 
HIGHEST COURT OF GENERAL JURISDICTION, 
FAMILY COURT JUDGES SHOULD BE ATTORNEYS 
WHO POSSESS A KEEN AND DEMONSTRATED 
INTEREST IN THE NEEDS AND PROBLEMS OF 
JUVENILES. THEY SHOULD BE ASSIGNED 
TO THE FAMILY COURT WITHOUT REGARD TO 
SENIORITY, POLITICAL CONSIDERATIONS, 
OR ANY OTHER FACTORS THAT DETRACT FROM 
THE OBJECTIVE EVALUATION OF AN INDIVID
UAL'S COMPETENCE FOR AN INTEREST IN 

. SERVICE ON THE FAMILY COURT. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, standards 
8.4, 17.1 (July 1976). 

Commentary 

The effectiveness of the juvenile 
justice system is dependent, in large 
part, on the calibre of the judges 
serving on the family court. This 
standard outlines the criteria that 
should and should not be utilized in 
assigning judges to the family court 
bench. No position is taken with re
gard to the method of judicial selec
tion--i.e., election, appointment, or 
a combination thereof. The first 
basic qualification, in addition to 
those required of other judges of the 
highest court of general jurisdiction, 
is that the family court judge should 
be an attorney. This is already re
quired in the vast majority of the 
States and is recommended by all 

recent standards and model legisla
tive efforts. Although it is highly 
beneficial for family court judges to 
be familiar with other disciplines, 
legal training is essential. 

The second factor is that the 
judge possess a keen and demonstrated 
interest in the problems and needs of 
juveniles. How that interest is to be 
determined is left to the States, but 
representation of persons before the 
family court is not intended to be the 
sole criterion. Factors such as se
niority, or the lack thereof, or poli
tical affiliation should not be the 
determining factors. The family court 
should not serve as a temporary train
ing ground for service in adult divi
sions of the general trial court. 

Both the Standards for Juvenile 
and Family Courts, p. 103 (U.S. De
partment of Health, Education, and 
Welfare, Washington, D.C., 1975) and 
the National Council of Juvenile Court 
Judges, Juvenile Court Evaluation Re
port, ch. 4 (1974) suggest a detailed 
list of personal attributes that fam
ily court judges should possess in 
addition to being a member of the 
State bar. These include: 

1. Deep concern about the rights 
of peoplei 

2. Interest in the problems of 
children and familiesi 

3. Awareness of modern psychiatry, 
psychology, and social worki 
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4. Ability to make dispositions 
uninfluenced by own personal concepts 
of child care; 

5. Skill in administration and 
ability to delegate; 

6. Ability to conduct hearings in 
a kindly manne~ and talk to children 
and adults at their level of under
standing without loss of the essential 
dignity of the court; and 

7. Eagerness to learn (NCJCJ only). 

See also Ted Rubin, Proposed Standards 
Relating to Court Organization and 
Administration, Standard 3.00 (IJA/ 
ABA, Draft, October 1974). 

The level of compensation for 
family court judges should be suffi
cient to attract and retain individuals 
with the skills, qualifications, and 
interests necessary for service on the 
family court bench and should be com
parable to that of other judges of 
the highest court of general jurisdic
tion. See e.g., Task Force, supra, 
Standard 17.12; ABA, Standards Relating 
to Court Organization, Section 1.23 
(Approved, Draft, 1974). 

Specialized training for family 
court judges will be discussed in 
subsequent standards. 

Related Standards 

3.11 
3.121 
3.122 
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3.124 
Use of Quasi·Judicial 
Decisionmakers 

FAMILY COURT JUDGES RATHER THAN 
QUASI-JUDICIAL PERSONNEL, SUCH AS 
REFEREES, MASTERS, OR COY~ISSIONERS, 
SHOULD PRESIDE OVER ALL ADJUDICATORY 
AND DISPOSITIONAL HEARINGS AND ANY 
HEARINGS AT WHICH THE DETENTION, CON
DITIONED LIBERTY, TRANSFER, OR TEMPO
RARY OR PERMANENT CUSTODY OF A JUVENILE 
IS AT ISSUE. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, standard 8.3 
(July 1976); Ted Rubin, Proposed Stan
dards Relating to Court Organization 
and Administration, Standard 3.10 
(IJA/ABA, Draft r October 1975) . 

Commentary 

This standard, in accordance with 
the position adopted by the Standards 
and Goals Task Force and the IJA/ABA 
Joint Commission, recommends that ev
ery decision which affects a juvenile's 
liberty or status should be made by a 
judge rather than by non or quasi
judicial personnel. It applies to de
linquencYr noncriminal misbehavior, 
neglect r abuser and adoption cases, 
as well as termination of parental 
rights, custody, and civil commitment 
proceedings, and is intended to include 
all decisions concerning detention, 
shelter care, emergency custody, or 
release prior to adjudication or dis
position; transfer to another courtj 
adjudication; and disposition, except 

--------~ ------- - - ---

the intake and initial detention, 
emergency custody, and release de
cisions made by intake officers fol
lowing the submission of a complaint. 
See Standards 3.141-3.147 and 3.151-
3.158. The standard does not adopt a 
position regarding the use of nonjud
icial personnel in other types of 
proceedings. 

In seve:.:al States, trained nonjud
icial personnel are authorized to 
hear and dispose of a broad range of 
juvenile cases. The American Bar As
sociation, Standards Relating to Court 
Organization, Section 1.12(b) (1974), 
encourages use of legally trained "ju
dicial officers" to assist judges. 
The Model Act for Family Courts, Sec
tion 4 (U.S. Department of Health, 
Education, and Welfare, Washington r 
D.C., 1975) recommends the use of 
attorneys as referees in delinquency 
and neglect proceedings unless a party 
objects, the allegations in the peti
tion are denied, or the hearing con
cerns waiver of juvenile jurisdiction 
and transfer to an adult court. Under 
the Model Act, a full rehearing before 
a judge is authorized upon request of 
a party. The National Conference of 
Commissioners on Uniform State Laws 
endorses the use of attorneys as ref
erees in "routine and simple matters 
where the caseload of a court warrants 
it." Uniform Juvenile Court Act, Com
ment to optional Section 7 
(N.C.C.U.S.L., 1968). 
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The standard is premised upon the 
greater visibility and accountability 
of judges compared to referees, com
missioners, and masters; the need to 
upgrade the status of the family 
court; and the administrative advan
tages of elimi~ating the'cumbersome 
review and trial de novo system 
required in systems utilizing quasi
judicial decisionmakers. When addi
tional decisionmakers are required, 
judges with the qualifications set forth 
in standard 3.123 should be reassigned 
to the family court. 

Where quasi-judicial decisionmakers 
continued to be utilized, they should 
have the same qualifications and be 
subject to the same standards of per
formance, training, and discipline as 
family court judges and should serve 
once renewable 2-year terms. See 
Standards 3.122 and 3.123. Cf. Task 
Force, supra, Standard 17.3. 

Related Standards 

3.11 
3.121 
3.122 
3.123 
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.125 
'mployment of a 
~ourt Administrator 

FAMILY COURTS WITH FOUR OR MORE 
UDGES (AND WHERE JUSTIFIED BY CASE
OAD, FAMILY COURTS WITH FEWER JUDGES) 
'HOULD HAVE A FULL-TIME PROFESSIONAL 
'OURT ADMINISTRATOR. 

THE FAMILY COURT ADMINISTRATOR 
'HOULD BE AN ASSISTANT TO THE ADMINI
'TRATOR OF THE HIGHEST COURT OF GEN
eRAL JURISDICTION, APPOINTED BY THE 
RESIDING JUDGE OF THAT COURT, AND 

'ERVING UNDER THE SUPERVISION OF THE 
RESIDING JUDGE OF THB FAMILY COURT. 

THE RESPONSIBILITY OF THE FAMILY 
;OURT ADMINISTRATOR SHOULD BE TO AS
~'URE THE EFFECTIVE AND EFFICIENT OP
,'RATION OF THE FAMILY COURT IN ACCOR

DANCE WITH STATE AND LOCAL LAW, PRO
CEDURES AND PRACTICES, AND THE POLICIES 
ESTABLISHED BY THE PRESIDING JUDGE OF 
THE FAMILY COURT. AMONG THE DUTIES 
OF THE FAMILY COURT ADMINISTRATOR 
SHOULD BE: 

a. CASEFLOW AND CALENDAR 
MANAGEMENT; 

b. BUDGET PREPARATION AND FISCAL 
MANAGEMENT; 

c. RECORDS MANAGEMENT; 

d. PERSONNEL MANAGEMENT, SUPER
VISION, AND TRAINING; 

e. PROCUREMENT ; 

f. SPACE AND FACILITIES 
MANAGEMENT; 

g. PLANNING, RESEARCH, AND EVAL
UATION OF METHODS TO IMPROVE FAMILY 
COURT OPERATIONS; 

h. COORDINATION WITH ADMINISTRA
TIVE PERSONNEL IN OTHER COURTS AND 
AGENCIES; AND 

i. DISSEMINATION OF INFORMATION 
TO THE PUBLIC. 

IN JURISDICTIONS WITHOUT A SUF
FICIENT CASELOAD TO WARRANT EMPLOY
MENT OF A SEPARATE FAMILY COURT AD
MINISTRATOR, THESE FUNCTIONS SHOULD 
BE PERFORMED BY THE ADMINISTRATOR OF 
THE HIGHEST COURT OF GENERAL 
JURISDICTION. 

Source 

Ted Rubin, Proposed Standards Re
lating to Court Organization and Ad
ministration, Standards 2.20 and 3.30 
(IJA/ABA, Draft, October 1975) . 

Commentary 

This standard endorses the employ
ment of a professional family court 
administrator to facilitate and up
grade the operation of the court. The 
term "professional court administrator" 
is intended to discourage appointment 
of individuals without the training, 
skills, and experience in court manage
ment necessary to carry out the complex 
duties that a court administrator is 
required to perform. The administra
tor should not also serve as the chief 
probation officer nor the director of 

45 



court services, because these positions 
require different skills and full-time 
attention. 

Because of the specialized proce
dure and. short time limits that apply 
to the family court, its administration 
should be assigned to an i.ndividual 
without other administration duties 
whenever the caseload permits. The 
four~judge minimum suggested in the 
standard is intended as a rough guide. 
Because the family court is a division 
of the highest court of general jur
isdiction and, therefore., should oper
ate. within the personnel, financial, 
and administrative policies of that 
court, the standard recommends that 
the family court administrator should 
be an assistant to the administrator 
of the general trial court and should 
be appointed by the presiding judge 
of that court. See Standard 3.121. 
However, the chief judge of the family 
court is in a far better position to 
assess the performance of the family 
court administrator and, therefore, 
should be responsible for the day-to
day supervision of the.administrator's 
actions. 

The standard spells out the mat
ters for which the family court ad.,. 
ministrator should be responsible. 
Included within these duties should 
be maintenance of an adequate manage
ment information system, development 
of all necessary forms, and juror 
management, as vlell as supervision 
of clerks and other administrative 
employees. See Rubin, supra. 

Specialized training for family 
court administrators and other court 
personnel:will be discussed in sub
sequent standards. 

Related Standards 

3.11 
3.121 
3.122 



3.13 
Counsel 

3.131 
Representation by 
Counsel-For the State 

THE STATE SHOULD BE EN~ITLED TO 
BE REPRESENTED BY COUNSEL IN ALL PRO
CEEDINGS ARISING UNDER THE JURISDIC
TION OF THE FAMILY COURT IN WHICH THE 
STATE HAS AN INTEREST. 

COUNSEL FOR THE STATE IN MATTERS 
BEFORE THE FAMILY COURT SHOULD BE FROM 
THE OFFICE THAT NOID4ALLY REPRESENTS 
THE STATE IN CRIMINAL PROCEEDINGS BE
FORE THE HIGHEST COURT OF GENERAL JUR
ISDICTION. OFFICES WITH SIX OR MORE 
ATTORNEYS SHOULD ESTABLISH A SEPARATE 
FAMILY COURT SECTION, INCLuDING LEGAL, 
PROFESSIONAL, AND CLERICAL STAFF. 

THE ATTORNEYS ASSIGNED TO THE 
FAMILY COURT SECTION SHOULD BE SELEC
TED ON THE BASIS OF INTEREST, EDUCA
TION, EXPERIENCE, AND COMPETENCE. 

Sources 

James Manak, Proposed Standards 
Relating to Prosecution Function, 
Standards l.l{a), 2.1 and 2.3{b) (IJA! 
ABA, Draft, May 1975); Task Force to 
Develop Standards and Goals for Ju
venile Justice and Delinquency Pre
vention, Standards 15.1-15.5 and 15.7 
(July 1976). 

Commentary 

This standard declares that the 
State should be represented by an 
attorney in all proceedings in which 
it has a direct interest. These in
clude all matters arising under the 
delinquency, noncriminal misbehavior, 
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and neglect and abuse jurisdictions of 
the family court, the jurisdiction over 
intra-family offenses or contributing 
to the delinquency of a minor, enforce
ment of support and adoption, termina
tion of parental rights, and custody 
cases in which a State agency or State
supplied service is involved. The 
term "state" includes county, city, or 
other local units of' governinents. 
Hence, the office that norma;Lly repre
sents the State in criminal proceedings 
could be the office of the district 
attorney, county attorney, solicitor, 
State attorney, or attorney general, 
depending on the particular organiza
tionalstructure utilized by the State. 
See Manak , supra; 'l'.ask Force, supra. 

The President's Commission on Law 
Enforcement and the Administration of 
Justice,Task Force Report: Juvenile 
Delinquency and Youth Crime (1967) 
recommends against the use of State 
prosecutors in family or juvenile 
matters,. stressing that the best in·
terests of the family and child are 
more likely protected in informal 
proceedings. However, that recommenda
tion was made before the decision in 
In. re Gault, 387 U.S. 1 (1967), which 
heralded an awareness that informality 
in delinquency proceedings often serve~ 
to deprive the child of basic rights. 
The s·tandard tracks the recommendations 
of the IJA/ABA Joint Commission and 
Standard .and Goals Task Force on Ju
venile Justice, which provide for the 
participation of a "juvenile prosecu
tor" at every stage of every case in 
which the State has an interest. The 
standard. contemplates that representa
tion of the State by an attorney will 
contribute significantly to the im
provement of the quality of justice 
dispensed by family courts. Partici
pation of a prosecuting attorney 
should impress upon the parties the 
seriousness of the proceedings. It 
should also expedite the proceedings, 
improve the quality of the evidence 
considered, stimulate more competent 
representation of parties other than 
the State, and eliminate the present 
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conflict of roles for judges, and 
probation and police officers. 

Traditionally, neither the State 
nor the juvenile were represented by 
an attorney in family court. Because 
In re Gault, supra, mandated counsel 
for the child, rnanyStates have re
vised their practices to provide for 
state counsel to be present, at least 
in those cases in which the child is 
actually represented or in which the 
judge requests the prosecutor's 
presence. 

The standard recommends creation 
of a unified family court section 
within the prosecutor's office serving 
the highest court of general jurisdic
tion. It is not intended that attor
neys from the ci viI la~l section of 
the prosecutor's office or from a 
separate civil law State's attorney 
office should be excluded from the 
family court section. The standard 
merely seeks to encourage a unified 
structure similar to that recommended 
for the family court to facilitate the 
development of expertise in matters 
relating to juveniles and families and 
to promote managerial effectiveness 
and consistent policy toward cases 
involving juveniles. Like the stan~ 
dard on the qualifications for family 
court judges, see standard 3.123, the 
third paragra.ph of this provision 
stresses that assignment to the fam.
ily court section should be based on 
interest, experience, and competency 
and not on political factors, senior
ity, or the lack thereof. Assignments 
should be made by the prosecutor or 
the chief administrative assistant, 
and a senior attorney with considerable 
trial experience should be designated 
to head the section. The standard is 
intended to make clear that such as
signments to the family court section 
should not be .regarded as the bottom 
rung on the ladder to felony trial 
work to be endured and dispensed with 
as quickly as possible. Pay schedules 
for the family. court section should be 
comparable to those for the rest of 



the office, part-time assignments 
should be avoided unless absolutely 
necessary, a~d adequate investigative 
and clerical staff should be assigned. 

Specialized training for attorneys 
in the family court section of the 
prosecutor's office will be discussed 
in subsequent standards. In smaller 
jurisdictions, for which creation of 
separate family court units may not be 
practical, attorneys for the State ap
pearing in family court proceedings 
should receive the same type of 
specialized training available to 
attorneys in larger offices. 

Re1at~d Standards 

3.11 
3.134 
3.147 
3.155 
3.156 
3.157 
3.163 
3.165 
3.166 
3.171 
3.187 
3.188 
3.189 
3.1810 
3.1811 
3.1812 
3.1813 
3.191 

,i 

I: 

il 
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3.132 
Representation by 
Counsel-For the Juvenile 

A JUVENILE SHOULD BE ENTITLED TO 
BE REPRES~~ED BY COUNSEL IN ALL PRO
CEEDINGS ARISING FROM A DELINQUENCY, 
NONCRIMINAL MISBEHAVIOR,* NEGLECT, OR 
ABUSE ACTION AND IN ANY PROCEEDING AT 
~VHICH THE CUSTODY, DETENTION, OR TREAT
MENT OF THE JUVENILE IS AT ISSUE. 

IN DELINQUENCY AND NONCRIMINAL MIS
BEI1AVIOR PROCEEDINGS, THE RIGHT. TO 
COUNSEL SHOULD ATTACH AS SOON AS A 
JUVENILE IS TAKEN IN1D CUSTODY BY AN 
AGENT OF THE STATE, A CONPLAINT IS 
FILED AGAINST A JUVENILE, OR A JUVENILE 
APPEARS AT INTAKE OR AT AN INITIAL DE
TENTION HEARING, WHICHEVER OCCURS FIRST. 

IN ALL OTHER ACTIONS IN WHICH A 
JUVENILE IS ENTITLED TO REPRESENTATION 
BY COUNSEL, THE RIGHT TO COUNSEL SHOULD 
ATTACH AT THE EARLIEST STAGE OF THE 
DECISIONAL PROCESS, EXCEPT WHEN TEMPO
RARY EMERGENCY ACT JON IS INVOLVED AND 
IMMEDIATE PARTICIPATLON OF COUNSEL IS 
NOT PRACTICABLE. 

IN ANY PROCEEDING IN WHICH A JU
VENILE IS ENTITLED TO BE REPRESENTED 
BY COUNSEL ,AN ATTORNEY SHOULD BE AP
POINTED WHENEVER COUNSEL IS NOT RE
TAINED FOR THE JUVENILEi WHENEVER IT 
APPEARS THAT COUNSEL WLLL NOT BE 

*The National. Advisory committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards 'regarding lurisdiction 
oyer noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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RETAlNEDiWHENEVER THERE IS AN ADVERSE 
INTEREST BETWEEN THE JUVENILE AND THE 
JUVENILE'S PARENTS, GUARDIAN, OR 
PRIMARY CARETAKER; OR WHENEVER APPOINT
MENT OF INDEPENDENT COUNSEL IS OTHER
WISE REQUIRED IN THE INTERESTS OF 
JuSTICE. 

Sources 

Lee Teitelbaum, Proposed Standards 
Relating to Counsel for Private 
Parties, Standard 2.3 (IJA/ABA, DraIt, 
May 1975) i Task Force to Develop Stan
dards and Goals for Juvenile Justice 
and Delinquency Prevention, Standards 
16.5, 16.7 (July 1976); Model Act for 
Family Cduxts, Section 25 (U.S. De
partment of Health, Education, and 
Welfare, Washington, D.C., 1975). 

Commentary 

This standard recommends that 
juveniles should be represented by an 
attorney in nearly all proceedings be
fore the family court. Although this 
broad entitlement to counsel is likely l' 
to involve. additional public expense, 
it was th,~ conclusion of the Advisory 
Committee on Standards that few mea
sures could more effectively assure 
fairness in the administration of ju
venile justice. 

Traditionally, States did not re
quire that children in family or j u'
venile court proceedings be repre
sented by counsel, although most did 
permit the family lawyer to be present 
and to assist the child and family if 



necessary. In re Gault, 387 U.S. 1/ 
36/ 41 (1967) held that representation 
by counsel is constitutionally re
quired at juvenile delinquency ad
judications. See also Kent vs. united 
States, 383 U.S. 541 (1966). Most 
States now provide for counsel: some 
providing court-appointed counsel, if 
necessary, at .all stages of delinquency 
proceedings; some not specifying what 
stages of the proceedings require 
counsel; some providing counsel only 
upon request of the juvenile or upon 
indigence of the juvenile's family; 
and some providing counsel at the 
discretion of the judge. Samuel M. 
Davis, Rights of Juveniles: The 
Juvenile Justice System, 125-127 (Clark 
Boardman Co., Ltd., New York, 1974). 
A number of States also provide a 
right to counsel for juveniles in 
neglect, dependency, and abuse matters. 

The Model Act for Family Courts, 
supra, recommends that counsel should 
also be provided to juveniles in ne
glect proceedings. Both the IJAjABA 
Joint Commission and the Standards 
and Goals Task Force on Juvenile Jus
tice urge that juveniles should be 
entitled to counsel in any proceeding 
that may affect their status and cus
tody. Teitelbaum, supra; Stanley Z. 
Fisher l Proposed Standards Relating to 
Pre-Adjudicatory Procedures l Standards 
5.1-5.3 (IJAjABA, Draft, December 11 
1975) Task Force l supra; see also, 
Wisconsin Council on Criminal Justice 
Special Study Committee on Criminal 
Justice Standards and Goals, Juvenile 

Justice Standards and Goals, Standard 
12.l(b) (2d Draft, November 1975). 

In recommending that juveniles be 
entitled to counsel in most family 
court proceedings, the standard recog
nizes that the same interests in pre
serving liberty and privacy and the 
need for assistance "to cope with 
problems of law, to make skilled in
quiry into the facts, to insist upon 
:r.agularity of the proceedings ... " 
and for effective advocacy, which 

require counsel in delinquency pro
ceedings, In re Gault, supra, 36, 
apply to noncriminal misbehavior, ne
glect and abuse, adoption, custody, 
and civil commitment cases. It recog
nizes, in addition, that counsel for 
the State or the parents will often be 
unable to represent both the interests 
of their client and the interests of 
the child. See Teitelbaum, supra; 
Task Force, supra; M. Inker and C. 
Perretta, A Child's Right to Counsel 
in Custody Cases, 5 Family Law Quar
terly 108, 115 (1971). 

The standard urges that the right 
to counsel should attach at the earli
est stage of the proceedings. The in
take, release, and changing processes 
may be crucial to the final outcome of 
the case and therefore require the 
same standard of diligent protection 
of the interests of the child as is 
afforded at adjudicatory hearings. 

The need for counsel is not con
fined to the adjudicatory stages 
of tr 'roceeding. Both at 
intake and at disposition, 
counsel is crucial. In an 
earlier section of this re
port the importance of pre
judicial determinations was 
stressed and recommendations 
were proffered for further 
institutionalizing the proc
esses of nonjUdicial disposi
tion. Clearly such a system 
would invite unfettered au
thoritarianism by nonjudicial 
officials unless counsel were 
provided at the inception of 
informal proceedings involv-
ing coercion .•.. In the ju
venile no less than in the 
a,dult area, the presence of 
counsel representing the al
leged offender is indispensable 
to a system of alternative 
tracks short of full use of 
the judicial proceeding. 

* * * 
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Of course law is an irksome re
straint upon the free exercise 
of discretion. But its virtue 
resides precisely in the re
straints it imposes on the free
dom of the probat~on officer and 
the judge to follow their own 
course without having to demon
strate its legitimacy or even 
the legitimacy of their inter
vention. (President's Commis
sion on Law Enforcement and Ad
ministration of Justice, Task 
Force Report: Juvenile 
Delinquency and Youth Crime, 
32-33 (1967). See also, Richard 
Kobetz and Betty Bosarge, Ju
venile Justice Administrati;n, 
246 (International Association 
of Chiefs of Police, 1973); 
Fisher, supra"; .J:·e'itelbaum, 
supra; and Task Force, supra.) 

Few state statutes address the 
right to counsel at intake. A recent 
survey of over 400 courts in popula
tion centers of 50,000 or more indi
cated that although approximately 60 
percent of the courts responded that 
counsel could be appointed at intake 
if n<;!cessary, there was virtually no 
attorney representation at intake. 

The phrase "as soon as a juvenile 
is taken into custody'by an agent of 
the State," in the second paragraph 
of the standard, is intended to in
clude interrogation and eyewitness 
identification situations. More ex
plicit provisions concerning these 
situations will be included in subse
quent standards. The "temporary emer
gency action" cited in the third para
graph refers to situations in which 
immediate action is necessary to save 
a child's life or preventirominent in.,
jury. Counsel should be provided as 
soon as possible after the temporary 
emergency action has been taken. 

The final paragraph of the stan
dard discusses the circumstances in 
which counsel should be appointed. In 
keeping with the importance attached 
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to representation by counsel, the pro
vision is intended to assure that ju
veniles are provided with counsel 
whenever they appear without a lawyer 
at their side.. Many State provisions 
authorizing appointment of counsel 
cite one or a combination of the fol
lowing considerations: indigence of 
the family, the interests of justice, 
or a conflict of interests between the 
juveniles and their families. 

The MOdel Act for Family Courts., 
section 25, supra, provides for ap
pointment of counsel whenever one is 
not retained in delinquency proceedings 
but applies the adverse interests cri
terion in neglect proceedings. Because 
the vast majority of juveniles will not 
be able to retain counsel with their 
own resources, the key issue is when 
the proffer of counsel by a parent 
should be ignored and an attorney ap
pointed to represent a child in a mat
ter before the family 0ourt. The ma
jor argument against appointment of 
independent counsel, other than the 
expense, is the interference with fam
ily autonomy and parental authority . 
implicit in such a practice. For ex
ample, some children may be placed in 
the position of being admonished by 
the judge to obey their parents soon 
after being advised by their attorney 
to ignore parental demands to admit 
their guilt. However, as noted earlier, 
it seems doubtful that an attorney rep
resenting parents accused ofnegle.ct 
or abusing a child, see Standard 3.113, 
or who have complained that their child 
hf".6 disregarded their authority, see 
Standard 3.112, or who are engaged in 
a custody fight over the child could 
forcefully advocate the client's.in
terests and at the same time speak 
for the child. Accordingly, the stan
dard intends that independent counsel 
be appointed to represent a juvenile 
whenever an attorney representing the 
juvenile's parents would have a duty 
to advocate a position that an attor
ney representing the juvenile would 
have a duty to oppose; whenever an 
attorney representing the juvenile's 



following consultation with parents parents has a duty to ,contend on their 
behalf, which may prejudice the ju
venile's interests at any point in the 
proceedings; and whenever the juve
nile's attorney would have to accom
modate the juvenile's interests to 
those of some third person or insti
tution, including the attorney's em
ployer. Teitelbaum, supra, Standard 
3.2; ABA, Canons of Professional, 
Ethics, Canon 6; ABA, Code of Pro
fessional Responsibility, DR 5-107(b) . 

or counsel if, considering the child's 
age, intelligence, and experience, the 
context in which waiver was made, and 
the "totality of the circumstances," 
the waiver is shown to be competent, 
vol~ntary, and intelligent. It was 

Notice to juveniles of their 
rights to be represented by an attor
ney is provided for in other standards. 
See, e.g., Standards 3.146, 3.155-3.157 
3.164-3.166, 3.176, 3.186. 

the conclusion of the Advisory Com
mittee on Standards that further in
vestigation into the ramifications of 
the right of self-representation on 
police practices and family court cases 
is necessary before a standard 
discussing the application of this 
right to juveniles can be recommended. 

Related Standards 

3.131 
In Faretta vs. California, 422 3.133 

u.S. 806 (1975), the Supreme Court 3.134 
held that defendants in criminal pro- 3.147 
ceedings have a constitutional right 3.155 
to represent themselves. The opinion 3.156 
made clear that counsel should not be 3.157 
appointed to represent a defendant who 3.165 
wishes to exercise the right but speci- 3.166 
fied that appointment of standby or 3.169 
advisory counsel to protect the de- 3.171 
fendant's rights and to provide for 3.176 
the situation in which the defendant's 3.177 
conduct requires his/her removal from 3.188 
the courtroom does not impinge upon 3.189 
the right of self-representation. 3.1810 
Id., at p. 835, fn. 46. Although 3.1811 
the court did not discuss the impact 3.1812 
of the Faretta decision on proceedings 3.2 
involving juveniles, and there is a 
possible distinction on tte basis of 
the juvenile's lack of maturity, edu-
cation, and experience, the constitu-
tional status given the right of self
representation calls provisions bar-
ring waiver of counsel into serious 
question. See Model Act for Family 
Courts, Section 25 (U.S. Department of 
Health, Education, and Welfare, Wash-
ington, D.C., 1975). 

Although there are special prob
lems with allowing juveniles to repre
sent themselves in family court pro
ceedings, most States permit waivers 
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3.133 
Representation by 
Counsel-For the Parents 

PERSONS WHO ARE THE PARENTS, GUARD
IANS, OR PRIMARY CARETAKERS OF JUVE
NILES SUBJECT TO THE NONCRIMINAL MIS
BEHAVIOR,* NEGLECT, OR ABUSE 
JURISDICTION OF THE FAMILY COURT OR 
WHO ARE THEMSELVES SUBJECT TO THAT 
JURISDICTION SHOULD BE ENTITLED TO 
APPOINTED COUNSEL THROUGHOUT THE PRO
CEEDINGS IF THEY ARE UNABLE, FOR FI
NANCIAL REASONS 1 TO RETAIN AN ATTORNEY. 

THE PARENTS, GUARDIANS, OR PRIMARY 
CARETAKERS OF JUVENILES SUB.JECT TO THE 
JURISDICTION OF THE FAMILY COURT OVER 
DELINQUENCY SHOULD BE ENTITLED TO AP
POINTED COUNSEL AT THE DISPOSITIONAL 
STAGE OF THE PROCEEDINGS IF THEY ARE 
UNABLE 1 FOR FINANCIAL REASONS, TO RE
TAIN AN ATTORNEY AND IF IT APPEARS 
THAT THEY WILL BE REQUIRED TO PARTICI
PAGE AFFIRMATIVELY IN THE DISPOSITION
AL ORDER OR PLAN. 

Source 

See generally Task Force to Develop 
Standards for JUVenile Justice and De
linquency Prevention, Standard 16.6 
(July 1976) . 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention. does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3 .. 112. 
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Commentary 

A parent's right to raise his or 
her child has been described by the 
Supreme Court as a "basic civil right 
far more precious than property 
rights." Stanle~ vs. Illinois, 405 
U.S. 645, 651 (1972). This standard 
recommends that parents or parental 
surrogates be entitled to be repre
sented by counsel whenever that right 
is challenged by the State or when
ever they may be ordered by the family 
court to play an active role in the 
disposition following a delinquency 
adjudication. 

The first paragraph urges that 
counsel be afforded to the parents, 
guardians, or primary caretakers of 
children alleged to have been neglec
ted or abused. The right of parents 
to be represented by counsel in. such 
cases has been recognized by a number 
of States as well as by several re
cent set~ of standards and model acts. 
See Model Act for Family Courts, Sec
tion 25(b) (U.S. Department of Health, 
Education, .and Welfare, ~'1ashington, 
D.C., 1975); Uniform Juvenile Court 
Act, Section 26 (National Conference 
of Commissioners on Uniform State 
Laws, 1968); Lee Teitelbaum, Proposed 
Standards Relating to Private Parties, 
Standard 2.3b (IJA/ABA, May 1976); 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin
quency Prevention, supra. 



The standard also recommends that 
parents be entitled to counsel through
out noncriminal misbehavior proceed
ings. This is somewhat broader than 
the position of the Standards and Goals 
Task Force on Juvenile Justice, which 
suggests that counsel need only be ap
pointed at the disposition stage of 
such proceedings "when it appears that 
[a parent] will be required to parti
cipate affirmatively in the disprsi
tional order or plan." Because che 
jurisdiction over noncriminal misbe
havior focuses on the actions of the 
family as well as those of the juve
nile, the parents should be entitled 
to cDunsel during the adjudicatory and 
preadjudicatory phases of the proceed
ing, especially when allegations of 
misuse of parental authority have been 
made by the State or raised as a de
fense by the juvenile. See Standard 
3.112. As with juvenile~the par
ents' right to counsel should attach 
at the earliest stage of the decisional 
process. See Standard 3.132. 

In delinquency proceedings, it is 
recommended that parents and parental 
surrogates should be entitled to have 
an attorney only at the dispositional 
stage and, even then, only when it is 
likely that the parents may be required 
to take some affirmative action, such 
as providing treatment or opportunities 
for their child, supervising his or her 
conduct, or simply retaining custody 
or responsibility for the respondent. 
This is in accord with the view of 
the Standards and Goals Task Force. 
But see Stanley Fisher, Proposed 
Standards Relating to Pre-Adjudication 
Procedures, Standard 6.5 (IJA/ABA, 
Draft, December 1975). No role is 
provided for parents during the pre
disposition phases of delinquency 
proceedings, because the behavior in 
question is only that of the child. 
Their interests are not directly at 
issue, hence party status appears un
necessary. If the parents initiate 
the proceedings, support the petition, 

-- ------------------

or acquiesce in the exercise of de
linquency jurisdiction, their inter
ests are almost identical to those of 
the State. If they oppose the peti
tion or support the child's case, 
their interests are almost identical 
to those of the child. In either in
stance, the interests are already 
protected by counsel. 

Some members of the Advisory Com
mittee on Standards urged that even 
if parents were not granted party 
status prior to disposition, there 
should be provision for appointment 
of counsel at an early stage in the 
proceedings. They argued that, in 
many cases, parents will need counsel 
to understand what is happening in the 
case in order to provide guidance to 
their child, that they may not trust 
the explanations and judgments of the 
juvenile's appointed attorney, and 
that without having counsel of their 
own, they would not be able to evalu
ate the advice provided. Finally, 
they suggested that because the stan
dard is not intended to bar retention 
of counsel by the parents at any stage 
of any proceeding with the jurisdic
tion of the family court, failure to 
provide for appointed counsel would 
put indigent parents at a special 
disadvantage. 

However, the majority of the Com
mittee concluded that to provide for 
appointed counsel would encourage par
ents to take an active role in delin
quency adjudication hearings and that 
such a role would complicate and 
lengthen the proceedings without sub
stantial benefit. It was noted that 
the provision on the role of counsel 
in family court proceedings, Standard 
3.134, encouraged counsel for accused 
delinquents to advise a juvenile to 
seek the advice of his parents. 

In each of the instances in which 
a parent, guardian, or primary care
taker is entitled to counsel, there 
must be a determination that the per
son so entitled is indigent before an 
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attorney is appointed. Unlike Stan
dard 3.132, this provision does not 
assume that the failure to appear with 
counsel is due to the inability to 
afford legal services. The standard 
does not attempt to define indigence 
or recommend the manner in which a 
person's indigence or nonindigence 
should be determined., The definition 
of and procedures for determining indi
gence vary greatly among and within 
states. See Sheldon Krantz, et al., 
The Right To Counsel in Criminal Cases: 
The Mandate of Argersinger vs. Hamlin, 

(Ballinger Publishing Co., Cambridge, 
Mass., 1976); National Study Commis
sion on Defense Services, Draft Report 
and Guidelines for the Defense of Eli
gible Persons, 113-163 (National Legal 
Aid and Defender Association, 1976). 

A right to appointed counsel is 
not recommended in custody, adoption, 
paternity, support, and other such 
proceedings, because these disputes 
are generally between private parties 
rather than between the parent and the 
State. Hence, the imbalance of re
sources and power between the parties 
is considerably lessened. However, 
the scope of the right to counsel for 
adults charged with committing an in
tra-family criminal offense or contrib
uting to the delinquency of a minor 
should be the same as that for any 
other criminal defendant, i.e., they 
should be entitled to counsel at all 
critical stages of the criminal pro
ceedings and may not be sentenced to 
a term of incarceration unless they 
were represented by or waived their 
right to an attorney. See e.g., 
Gideon vs. Wainwright, 372 U.S. 335 
(1963); Argersinger vs. Hamlin, 407 
U.S. 25 (1972). 

Related Standards 

3.131 
3.132 
3.134 
3.146 
3 .. 155 

56 

3.156 
3.157 
3.165 
3.166 
3.171 
3.186 
3.188 
3.192 



3.134 
Role of Counsel 

THE PRINCIPAL DUTY OF AN ATTORNEY 
REPRESENTING THE STATE IN A FAMILY 
COURT MATTER IS TO SEEK JUSTICE. 

THE PRINCIPAL DUTY OF AN ATTORNEY 
REPRESENTING A PRIVATE INDIVIDUAL IN 
A MATTER WITHIN THE JURISDICTION OF 
THE FAMILY COURT SHOULD BE TO REPRE
SENT ZEALOUSLY THAT INDIVIDUAL'S LEGI
TIMATE INTERESTS. DETERMINATION OF 
THE CLIENT'S INTEREST UNDER THE LAW 
SHOULD ORDINARILY REMAIN THE RESPONSI
BILITY OF THE CLIENT. 

IF AN ATTORNEY FINDS, AFTER INTER
VIEWS AND OTHER INVESTIGATION, THAT A 
CLIENT CANNOT UNDERSTAND THE NATURE 
AND CONSEQUENCES OF THE PROCEEDINGS 
AND IS THEREFORE UNABLE RATIONALLY TO 
DETERMINE HIS OR HER OWN INTERESTS IN 
THE PROCEEDINGS, THE ATTORNEY SHOULD 
BRING THAT CIRCUMSTANCE TO THE COURT'S 
ATTENTION, ASK THAT A GUARDIAN AD LITEM 
BE APPOINTED ON THE CLIENT'S BEHALF, 
AND ADVISE THE COURT OF POSSIBLE CON
FLICTS OF INTEREST BETWEEN THE CLIENT 
AND ANY PERSON UNDER CONSIDERATION FOR 
APPOINTMENT AS GUARDIAN AD LITEM. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and De
linquency Prevention, Standards 16.2 
and 16.3 (July 1976); James Manak, 
Proposed Standards Relating to the 
Prosecution Function, Standard l.l(b) 
(IJA/ABA, Draft, May 1975); Lee Teitel

baum, Proposed Standards Relating to 
Defense Counsel, Standard 3.1 (IJA/ABA, 
Draft, May 1975). 

Commentary 

The thrust of this standard is that 
the role of counsel in family court 
proceedings, whether representing the 
State, the juvenile, or the parent, 
is to advocate that which is in the 
best interest of the client, with an 
underlying awareness that the aim of 
the proceeding is to determine the 
truth of the allegations and, upon 
adjudication, to determine the dispo
s.ition that best serves the interests 
of the juvenile and the community. 

The first paragraph of the stan
dard recommends that the prosecutor 
should represent the interest of the 
state zealously. However, because 
the State has multiple interests, 
which include both protection of the 
public and the development of children 
into productive, law-abiding citizens, 
the degree to which a prosecutor plays 
an adversary role may vary from stage 
to stage in family court proceedings. 
In accordance with Standard 3.175, 
the attorney for the State should 
scrupulously avoid the use of prose
cutorial discretion to induce the ju
venile to admit guilt, accept a nego
tiated plea, or submit to detention 
or incarceration. 

The remainder of the standard re
flects the conviction that clients, 
be they juveniles, parent, or third 
party, bear the chief responsibility 
for determining what their interests 
are. The attorney's role is limited 
to advising the client about those 
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interests and, once the client has 
decided, to advocate those interests 
in relevant proceedings. Thisposition 
is adopted also by the Task Force on 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, supra, 
the IJA/ABA Joint Commission, Teitel
baum, supra, and the Wisconsin Council 
on Criminal Justice Special Study Com
mittee on Criminal Justice Standards, 
Juvenile ·Justice Standards and Goals, 
Standards 12.1(k) and (1) (2d Draft, 
November 1975) . 

The standard adopts the position 
that "most children are sufficiently 
cap~Qle of understanding the basic na
ture of the proceeding and its poten
tial consequences to be abl.eto decide 
what position to adopt ... , n Teitelbaum, 
supra, at 114-115. However, attorneys 
for children should be prepared to ad
vise their clients about the legal con
sequences of various decisions, paren
tal or societal perceptions of their 
behavior, the advisability of consult
ing with parents or counselors about 
various courses of action, the desira
bility of accepting certain social ser
vices and similar matters about which 
the juvenile may be uninformed. Simi
larly, attorneys for parents should be 
prepared to advise the parents about 
what seems to be in the best interest 
of the child, even if the courses of 
action indicated are not in the inter~ 
ests of the parents. However, the 
line between advising and decisionmak
ing must.be carefully observed. 

In placing decisionmaking respon
sibility in the client, the standard 
is intended to make the representa
tional obligations of attorneys in 
family court consistent with those 
attorneys in civil and criminal pro
ceedings in other divisions of the 
highest court of general jurisdiction. 
In doing so it rejects both the 
guardian ad litem and amicus curiae 
models of representation for competetlt 
juvAniles. The guardian ad litem 
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model requires the juvenile's attor
ney to serve not only the legal in
terests of the client, but also to 
determine what course best promotes 
his/her general welfare with or with
out the juvenile's concurrence. The 
amicus curiae model relegates the 
attorney to the role of liaison be
tween the juvenile, the judge, and the 
parents. The attorney does not pre
sent a juvenile's case or advocate a 
point of view but simply protects the 
juvenile's formal legal rights as he 
contributes to the final consensus 
about what should be done in the case. 

By contrast, the standard requires 
advocacy of the self~determined inter
ests of the child in all cases except 
when the attorney believes that the 
client is unable to understand the 
proceedings, to assist counsel, and 
to make a rational determination of 
his/her best interestS. In such cases, 
the attorney is obligated to bring the 
matter to the attention of the. family 
court and to· request that a guardian 
ad. litem be appointed. See Standard 

3.169. The attorney does not thereby 
relinquish the role of child advocate. 
Counsel should be prepared to advise 
the court about any adversity of in
terests between the guardian and the 
juvenile, particularly when the guard
ian is a close relative of the 
juvenile. 

Once the guardian ad litem is ap
pointed, he/she becomeS-responsible 
for determining the best interests 
of the child, and the attorney remains 
obligated to advocate those interests 
in the proceedings. See Standard 
3.169. 

Related Standards 

3.131 
3.132 
3.133 
3.169 
3.187 
3.188 



3.14 
Intake 

3.141 
Organization of Intake Units 

AN INTAKE UNIT SHOULD BE ESTAB
LISHED AS A SEPARATE DEPARTMENT OR 
AGENCY TO REVIEW COMPLAINTS SUBMITTED 
PURSUANT TO THE JURISDICTION OF THE 
FAMILY COURT OVER DELINQUENCY, NON
CRIMINAL MISBEHAVIOR,* AND NEGLECT 
AND ABUSE AND TO MAKE THE INITIAL DE
TERMINATIONS REGARDING THE RELEASE 
OR RETENTION IN CUSTODY OF JUVENILES 
WHO ARE NAMED IN SUCH COMPLAINTS. 

THE MINIMUM QUALIFICATIONS FOR 
EMPLOYMENT AS AN INTAKE OFFICER SHOULD 
INCLUDE A MASTERS DEGREE IN SOCIAL 
WORK OR 2 YEARS OF GRADUATE STUDY IN 
THE BEHAVIORAL SCIENCES, PARTICIPATION 
IN A FIELD TRAINING PROGRAM, AND 1 
YEAR OF FULL-TIME EMPLOYMENT UNDER 
PROFESSIONAL SUPERVISION FOR A CORREC
TIONAL OR SOCIAL SERVICES AGENCY. 

Sources 

See generally, Josephine Gittler, 
Proposed Standards Relating to the 
Juvenile Probation Function: Intake 
and Pre-disposition Investigative Ser
vices, Standards 3.1, 3.4 and 4.1(c) 
(d) and (e) (IJA/ABA Draft, January 
1976). Task Force to Develop Standards 

*The National Advisory Commission on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 21.1 
(July 1976) . 

commentary 

Standard 3.i41 recommends formation 
of specialized intake units to screen 
incoming delinquency, noncriminal mis
behavior, and neglect and abuse com
plaints and to determine the initial 
custodial status of juveniles named 
in such complaints. The organization 
and location of such units will depend 
on State and local demographic factors 
and governmental structure. 

The IJA/ABA Joint Commission and 
the Standards and Goals Task Force on 
Juvenile Justice recommend that intake 
units should be placed in an'executive 
agency rather than administered direct
ly by the family courts. Althoughju
dicial administration of intake ser
vices is the riorm in many jurisdictions 
and has .been endorsed by the National 
Advisory Commission on Criminal Jus
tice Standards and Goals, Courts, 
Section 14.2 (U.S. Government Printing 
Office, Washington, D.C., 1973), seri
ous questions have been raised regard
ing the possible impact. of this prac
tice on the impartiality of the court. 
It has been suggested that because in
take personnel perform a screening 
function akin to that played by the 
prosecution in adult criminal proceed
ings, they should, like the prosecutor, 
be independent of judicial administra
,tivE! control, and that althouqh the 
family court should participate in the 
dE!velopment of the policies and rules 
governing intake and detention, the 
authority to hire, supervise, and fire 
intake personnel may lead to a type of 
judicial regulation over access to the 

. court and informal predetermination of 
~ndividual cases that would signifi
cantly impair a judge's ability to 
serve as a neutral reviewer of admin
istrative action and impartial trier 
of the facts. See In re Reis, 7 Crim 
L. Rptr, 2151 (R. loFam. Ct.,' April 14, 
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1970); but cf. In re Appeal in Pima 
County Anonymous, Juv. Action No. 
J-24818-2, 110 Ariz. 98, 515 P.2d 600 
cert. denied, appeal dismissed, 417 
U.S. 939 (1974). In addition, the 
President's Commission on Law Enforce
ment and Administration of Justice, 
Task Force Report: Corrections, 35 
(1967), has suggested that in mahy 
instances judges may have neither the 
time, resources, nor management skills 
necessary to provide the "continuous 
intensive administrative attention" 
required to oversee the operations of 
an intake agency effectively, but see 
National Advisory Commission, supra, 
298. 

The standard limits the functions 
to be performed by intake units to the 
review of complaints, see Standard 
3.142, and determinations regarding 
detention, release, or emergency Cus
tody. See Standard 3.151 et seq. No 
provlslon is made for direct super
vision of or furnishing of services 
to juveniles and their families by 
intake personnel. If the provision of 
services is called for, the subject of 
the complaint should be referred.to 
the proper agency or p~ivate program 
and the complaint promptly dismissed 
unless the referral is refused, ig~ 

nored, or shown to be inappropriate 
within 30 days. See Standard 3.142. 
Informal probation, despite good in
tentions, can result in imposing sub
stantial constraints on liberty under 
threat of prosecution without adequate 
due process safeguards. See Jamie S. 
Gorelick, Pre-trial DiverSI;n: The 
Threat of Expanding Social Control, 
10 Harvard Civil Rights - Civil Liber
ties Law Review (1975); President's 
Con~ission on Law Enforcement and 
Administration of Justice, 17 (U.S. 
Government Printing Office, Washington, 
D.C., 1967) ; Richard Kobetz and Betty 
Bosarge, Juvenile Justice Administra
tion, 259 (International Association 
of Chiefs of Police, 1973); Model Rules 
for Juvenile Court, p. 15 (National 
Council on Crime and Delinquency/ 



National Council of Juvenile Court 
Judges, 1969); but see National Advi
sory Commission on Criminal Justice 
Standards and Goals, Corrections, 225 
(U.S. Government Printing Office, 
Washington, D.C., 1973). Moreover, 
many commentators question the effec
tiveness of "coerced treatment." See 
e.g., Standards for Juvenile and Fam
ily Courts, 58 (U.S. Department of 
Health, Education, and Welfare, Wash
ington, D.C., 1975); David Fogel, We 
are the Living Proof: The Justice 

Model for Corrections (W.H. Anderson 
Co., Cincinnati, 1975). 

In view of the significance and 
complexity of the discretionary de
cisions made by intake officers, the 
standard recommends that intake of
ficers should have a masters degree 
in social work or equivalent graduate 
work in the behavioral sciences, as 
well as actual experience through 
fieldwork and full-time employment in 
a correctional or social service 
agency. The IJA/ABA provisions on 
which the standard is based recommend 
graduate work but do not require ei
ther a graduate degree or fieldwork 
as part of the educational program. 
The Advisory Committee on Standards 
concluded that the central role played 
by the intake unit in the juvenile 
justice process endorsed by these 
standards requires that individual 
intake officers possess the highest 
possible qualifications, and that 
fieldwork and actual work experience 
in juvenile justice or related agencies 
or organizations is an essential part 
of the preparatory process. Salaries 
of intake officers should be commen
surate with their education, training, 
and experience. The standard is not 
intended to discourage the use of 
paraprofessionals and volunteers to 
assist the professional intake staff. 

Related Standards 

3.142 
3.143 

3.J "-4 
3.145 
3.146 
3.147 
3.151 
3.152 
3.153 
3.154 
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3.142 
Review of Complaints 

UPON RECEIPT OF A COMPLAINT, AN 
INTAKE OFFICER SHOULD MAKE AN INITIAL 
DETERMINATION WHETHER THE COMPLAINT IS 
SUFFICIENT TO SUPPORT THE FILING OF A 
PETITION. IF LEGAL SUFFICIENCY OF THE 
COMPLAINT IS UNCLEAR, THE INTAKE OF
FICER SHOULD ASK THE FAMILY COURT SEC
TION OF THE PROSECUTOR'S OFFICE TO 
MAKE THE DETERMINATION. IF THE COM
PLAINT IS FOUND TO BE SUFFICIENT, THE 
INTAKE OFFICER SHOULD DETERMINE WHETHER 
TO RECOMMEND THAT A PETITION BE FILED, 
TO REFER THE PERSON NAMED IN THE COM
PLAINT FOR SERVICES, OR TO DISMISS THE 
COMPLAINT. 

THE DETERMINATION SHOULD BE MADE 
AS EXPEDITIOUSLY AS POSSIBLE. IF THE 
SUBJECT OF A DELINQUENCY OR NONCRIMINAL 
MISBEHAVIOR* COMPLAINT OR A JUVENILE 
ALLEGED TO BE NEGLECTED OR ABUSED IS 
IN CUSTODY, THE INTAKE DECISION SHOULD 
BE MADE WITHIN 24 HOURS OF THE INITIAL 
FILING OF THE COMPLAINT, EXCLUDING NON
JUDICIAL DAYS. IF THE SUBJECT OF SUCH 
COMPLAINTS OR A JUVENILE ALLEGED TO BE 
NEGLECTED OR ABUSED IS NOT IN CUSTODY, 
THE INTAKE DECISION SHOULD BE MADE 
WITHIN 30 CALENDAR DAYS OF THE INITIAL 
APPEARANCE OF THE SUBJECT OF THE COM
PLAINT AT INTAKE. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency does 
not concur with the recommendation of 
the Advisory Committee on Standards 
regarding jurisdiction over noncrimi
nal misbehavior. See Commentary to 
Standard 3~112. 
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Source 

See generally Josephine Gittler, 
Proposed Standards Relating to the 
Juvenile Probation Function: Intake 
and Predisposition Services, Standards 
1.2-1.4. 1. 7 and 1.14 (IJA/ABA, Draft, 
January 1976) . 

Commentary 

This standard defines the alterna
tive actions open to the intake of
ficer and the time limits within which 
the intake determination must be made. 
The intake officer shOUld first ex
amine the complaint to assure that 
the allegations are suffici.ent to 
bring the person named therein within 
the jurisdiction of the family court-
i.e., whether the conduct alleged in 
the complaint took place within the 
court's geographical jurisdiction and 
whether the conduct appears to fall 
within the family court's delinquency, 
noncriminal'misbehavior, or neglect 
and abuse jurisdiction. Cf. Florida 
Department of Health and Rehabilita
tive Services, Manual: Intake for 
Delinquency and Dependency Juvenile 
Programs (Tallahassee, 1976). This 
cursory review is to insure that an in
dividual's liberty is not restrained 
or his/her privacy invaded on the ba
sis of clearly inadequate or improper 
allegations. If the complaint is not 
sufficient, it should be determined or 
referred to the complainant for fur~ 
ther information. If there is a ques
tion about the legal sufficiency of 



he complaint, the intake officer 
'hould consult with an attorney from 
he family court section of the pro
'ecutor's officer. If the complaint 
-ppears to be sufficient, the intake 
fficer must then determine whether, 

'n light of the criteria set forth in 
'tandard 3.143, 3.144 and 3.145, to 
-ismiss the complaint; to refer the 
'ubject of the complaint, i.e., the 
'uvenile, when the complaint alleges 

delinquent act, noncriminal misbe
lavior other than repeated misuse of 
.Jar ental authority, or abandonment as 
_efined in Standard 3.113(a), and the 
.Jarent or parental surrogate, when the 
~omplaint alleges other forms of ne
~lect or abuse or a misuse of parental 
~uthority, or to recommend to the pro
secutor that a petition be filed. Un
Jer Standard 3.163, the family court 
section of the prosecutor's office re
tains the authority to make a final 
determination regarding the legal suf
ficiency of the complaint and to file 
the petition. 

The standard recommends that intake 
decisions should be made within 24 
hours if the subject of the complaint 
is in custody. However, days on which 
the family court is not in session, 
i.e., weekends and holidays, are not 
counted against this time limit in or
der to give the intake officer an op
portunity to investigate the availabil
ity of services for a juvenile Vvho is 
in custody before deciding whether it 
is in 7'.he best interest of the commu
nity and the juvenile--and for 
noncriminal misbehavior and neglect 
and abuse complaints, in the best 
interest of the family--to dismiss 
the complaint, refer for services, or 
recommend that a petition be filed. 
Under Standa.rds 3.155, 3.157, and 
3.161, a hearing to review the de
cision to detain or hold in emergency 
custody must be held within 24 hours 
of the time at which the person is 
taken into custody, whether or not 
the intake decision has been made, be
cause of the substantial impact that 

out-of-home custody may have on a 
~hild. In cases not involving de
tention or emergency custody, a 30-
day limit is proposed, although it is 
anticipated that most intake decisions 
can and will be made well within this 
time period. The Task Force to De
velop Standards and Goals for Juvenile 
Justice and Delinquency Prevention 
recommends that in delinquency cases, 
the intake decision should be made 
within 48 hours for juveniles who are 
detained and within 30 days for juve
niles who are not detained. Florida's 
manual on intake procedures, supra/ at 
Section 5.6.1(a), provid~s a 24-hour 
limit for intake decisions in delin
quency cases when the juvenile is de
tained and a IS-day limit when the ju
venile is not detained. 

Immediate dismissal of the com
plaint is rIot required when a person 
is referred to services, because in
take officers may be discouraged from 
selecting a nonjudicial disposition if 
there is no possibility of recommending 
the filing of a petition should the 
person fail at least to sample the 
offered service. Gitt1er, su~ra; but 
see Model Rules for Juvenile Court:i5 
(National Council on Crime and Delin
quency/National Council of Juvenile 
Court Judges, 1969); National Advisory 
Commission on Criminal Justice Stan
dards and Goals, Corrections, 255 
(U.S. Government Printing Office, Wash
ington, D.C., 1973). However, in 
keeping with the importance of assuring 
that referral services are provided 
and accepted on a voluntary basis and 
to limit the period of uncertainty, 
the standard does not propose a period 
beyond the 3~-day limit in noncriminal 
custody cases during which the de
cision to dismiss the complaint or 
recommend that a petition be filed may 
be deferred. Richard Kobetz and Betty 
Bosarge, Juvenile Justice Administra
tion, 256 (International Association 
of Chiefs of Police, 1973); but see 
Gittler, supra; (deferral period of 
up to 90 days); Task Force, sup~; 
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(deferral period of up to 90 days). 
Uniform Juvenile Court Act, Section 1..0 
(National Conference of Commissioners 
on uniform State Laws, 1968). ("In
formal adjustments 11 may continue for 
3 months and may be extended. by the 
court for up to an additional 3 mop.:::'hs.) 

It is the intent of this standard 
that intake officers should honor the 
request of the subject of a complaint 
for a judicial determination of the 
truth of the allegations by recommend~ 
ing that a petition be filed without 
regard to ,,,hether such a recommenda
tion would normally be made under the 
criteria listed in Standards 3.143 
to ·3.145. However, before acting on 
such a request, the intake officer 
should urge the subject of the com
plaint to consult with his/her 
attorney. 

Related Standards 

3.141 
3.143 
3.144 
3.145 
3,.146 
3.147 
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3.143 
Criteria for Intake 
Decisione-Delinquency 

STATE AND LOCAL AGENCIES RESPONSI
BLE FOR INTAKE SERVICES SHOULD DEVELOP 
AND PUBLISH WRITTEN GUIDELINES AND 
RULES REGARDING INTAKE DECISIONS FOR 
COMPLAINTS BASED ON THE DELINQUENCY 
JURISDICTION OF THE FAMILY COURT. 

IN DETERMINING WHAT DISPOSITION OF 
A SUFFICIENT DELINQUENCY COMPLAINT 
BEST SERVES THE INTERESTS OF THE COM
MUNITY AND OF THE JUVENILE, THE FOL
LOWING FACTORS SHOULD BE CONSIDERED: 

a. THE SERIOUSNESS OF THE ALLEGED 
OFFENSE; 

b. THE ROLE OF THE JUVENILE IN 
THAT OFFENSE; 

c. THE NATURE AND NUMBER QE' CON
TACTS WITH THE INTAKE UNIT AND FAMILY 
COURT THAT THE JUVENILE HAS HAD AND 
THE RESULTS OF THOSE CONTACTS; 

d. THE JUVENILE'S AGE AND MATUR
ITY; AND 

e. THE AVAILABILITY OF APPROPRI
ATE SERVICES OUTSIDE THE JUVENILE JUS
TICE SYSTEM. 

REFERRAL FOR SERVICES OR DISMISSAL 
SHOULD NOT BE PRECLUDED FOR THE SOLE 
REASON THAT THE COMPLAINANT OBJECTS 
OR THAT THE JUVENILE DENIES THE 
ALLEGATIONS. 

Sources 

See generally, Josephine Gittler, 
Proposed Standards Relating to the 
Juvenile Probation Function: Intake 
and Predisposition Investigative Ser
vices, Standards 1.6 and 1.8 (IJA/ABA, 
Draft, January 1976) . 

Commentary 

This standard outlines the basis 
on wr!.ich intake officers should make 
the intake decisions described in 
Standard 3.142. Although the stan
dard sets forth the general criteria 
to be used, detailed rules and guide
lines should be developed to opera
tionalize these criteria and other 
procedures and to promote consistency 
in intake de-cis ions . See e. g., Flor
ida Department of Health and Rehabil
itative Services, Manual: Intake for 
Delinquency and Dependency Juvenile 
Programs, Section 5.6.l(b) (i through 
xiii) (Tallahassee, 1976). The famil" 
court and the State and local agenciE 
departments, and programs affected by 
intake decisions should participate 
in the development of these guidelines, 
bu-t final respunsibility for their 
promulgation should rest with the agen
cy directly responsible for the pro
vision of intake services. The Ad
visory Committee on Standards 
recommends the development of rules 
and guidelines governing intake de
cisions as an action that States can 
take immediately, without a major re
allocation of resources, to improve 
the administration of juvenile justice. 
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The standard outlines five crite!:"ia 
on which intake decisions in delin
quency cases should be based. These 
five factors should be considered in 
concert with each other in reaching 
the intake decision. 

The first criterion listed is the 
seriousness of the delinquent conduct, 
i.e., the nature and extent of harm to 
others resulting from the alleged of
fense. The provision approved by the 
IJA/ABA Joint Commission on which this 
standard is based lists as specific 
criteria: "whether the conduct caused 
death or personal injury, severity of 
personal injury, extent of property 
damage, value of property damaged or 
taken, whether property taken is re
covered and whether victim ~.,as threat
ened or intimidated by display of weap
ons, physical force or verbally." 
Gittler, supra at 1.8(b) (1). See also, 
Fla. D.H.R.S., Manual, supra, 5.6.1(b); 
California Proposed Juvenile Court 
Rul.es, Rule 1307 (Tentatively Adopted, 
May 1976). Others have suggested 
that a serious offense be defined in 
terms of the felony-misdemeanor dis
tinc~ion or in terms of a list of 
specified offenses. See e. g., Ferster, 
Courtless and Snethen, Separating 
Official and Unofficial Delinquents: 
Juvenile Court Intake, 55 Iowa Law 
Review 874 (1970); California Juve
nile Court Deskbook, Section 4.7 
(].972). However, juveniles who com
mit some acts that are technically 
felonies or one of the enmaerated 

, offenses may not constitute such a 
trxeat to society as to warrant jud
icial handling of the matter on that 
basis. The President's Commission 
on Crime"in the. District of Columbia, 
Report, 661 (1966); Richard Kobetz 
and Betty Bosarge, Juvenile Justice 
Administration, 247-248 (Interna
tional Association of Chiefs of 
Police, 1973). 

The second criterion is the role 
.that the juvenile allegedly played in 
the offense. The Gittler provision 
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adopted by the IJA/ABA Joint Commis
sion proposes that when a group of 
juveniles are alleged to have com
mitted a delinquent act together, 
equity requires that they be treated 
alike. Hence, in a leader/follower 
situation, if the intake officer de
termines on the basis of the seri
ousness of the prior record and other 
factors that a petition should be 
filed against the leader of the group, 
a petition should ordinarily be filed 
against all. Although not intending 
to denigrate the importance of equal 
treatment, the standard goes no fur
ther than recommending role as an 
appropriate point to consider. 

The third criterion is the nature, 
number, and result of prior .contacts 
with intake services and r.he family 
court. Information regarding past re
ferrals and the juvenile's response 
to them seems essential if diversion 
for services is to be retained and 
encouraged as an alternative, and 
there can be little argument that 
prior adjudications are not relevant 
to intake decisions. Use of such 
records does imply that the threshold 
decision on whetl::er a delinqUency case 
should or should not proceed may be 
based, in part, on unproven allega
tions. This use appean; little dif
ferent than the commonly accepted prac
tice of using arrest records in deter
mining dispositions and sentences in 
delinquency and criminal proceedings. 
To assure that incomplete or inaccurate 
information is not used and that unwar
ranted assumptions are not made from 
records of prior contacts, the stan
dard requires that the results of any 
prior contact--not only the nature and 
number of those contacts--be considered 
and the right to counsel be extended 
to intake proceedings. See Standards 
3.132 and 3.133. The IJA/ABA Joint 
Commission and a number of commep'.·,
tors and standards groups have en
dorsed consideration of a juvenile's 
prior contacts with intake and the 
family court. See e.g., Gittler, 



supra, Kobetz and Bosarge, supra, 248; 
President's Commission on Law Enforce
ment and the Administration of Jus
tice, Task Force Report on Juvenile 
Justice and Youth Crime, 17 (U.S. 
Government Printing Office, Washington, 
D.C., 1967)i Ferster, Courtless and 
Snethen, supra, 1151; see also Fla. 
D.H.R.S., Manual, supra at 5.6.1(b), 
California Proposed Juvenile Court 
Rules, supra. Standards governing 
the retention and dissemination of 
such records will be inrluded in a 
subsequent volume. 

The fourth consideration is the 
juvenile's age and maturity. The 
fact that a particular juvenile is 
10 or 17 years of age should not in 
and of itself be determinative whe
ther or not to recommend C.e filing 
of a petition. It must be weighed 
together with all the other factors. 
See Gittler, supra; Fla. D.H.R.S., 
Manual, supra. 

The final criterion is the avail
ability of services outside the ju
venile justice system that are suited 
to the juvenile's needs. The unavail
ability of services should not nec
essarily imply that a petition should 
be filed when other criteria suggest 
that dismissal of the complaint is 
the proper disposition. 

Absent from this list are factors 
such as school attendance and behav
ior and the juvenile's relationship 
with his or her family. See e.g., 
Kobetz and Bosarge, supra, 248; Fla. 
D.H.R.S., Manual, supra; California 
Proposed Juvenile Court Rules, supra. 
Serious questions can be raised re
garding the equity in differentiating 
between blO youths accused of burglary 
or armed robbery on the basis of their 
school attendance 01: ability to com
municate with their parents. However, 
if the listed criteria point to dis
missal, these social factors may be 
considered in uetermining which if 
any available services may be appro
priate. 

Also absent is consideration of 
the accused youth's lIattitude.1I See 
Gittler supra, at Standard 1.8. ; Kobetz 
and Bosarge, supra at 248; Fla. 
D.H.R.S., Manual, supra; California 
Proposed Juvenile Court Rules, supra. 
AS noted in President's Commission 
on Law Enforcement and Administration 
of Justice, Task Force Report; Juve
nile Justice and Youth Crime, 17 (U.S. 
Government Printing Office, Washington, 
D.C., 1967): 

Even more troubling is the ques
tion of the significance of a 
juvenile's demeanor. Is his 
attitude, remorseful or defiant, 
a sound measure of his suita
bility for pre-judicial han
dling? Can the police, or any
one else for that matter, 
accurately detect the differ
ence between feigned and gen
uine resolve to mend one's 
ways, or between genuine in
difference to the law's com
mands and fear engendered de
fiance? Attaching weight to 
attitude also implies presup
posing the child's involvement, 
a presupposition reflected in 
some referral policies that 
mandate court referral when
ever the juvenile denies com
mission of an offense. If the 
act or conduct is minor and 
would otherwise be disposed 
of by referral, the more de
fensible policy would seem to 
be the use of pre-judicial 
disposition. 

However, the standard does recommend 
that a recommendation to file a peti
tion should not be made merely be
cause the subject of a complaint is 
unwilling to acknowledge responsibil
ity or the complainant objects to a 
dismissal of the complaint. As is 
noted in the commentary to Standard 
3.142, if a juvenile, after conSUlta
tion with counsel, r~quests a judicial 
determination of the allegations, that 
request should be honored. 
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Re1a.ted Standards 

3.141 
3.142 
3.144 
3.145 
3.152 
3.153 
3.154 
3.182 
3.183 
3.184 
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3.144 
Criteria for Intake Decisions
Noncriminal Misbehavior 

STATE AND LOCAL AGENCIES RESPONSI
BLE FOR INTAKE SERVICES SHOULD DEVELOP 
AND PUBLISH WRITTEN GUIDELINES AND 
RULES REGARDING INTAKE DECISIONS FOR 

JUVENILE AND/OR FAMILY HAVE BEEN RE
FERRED AND THE RESULTS OF THOSE RE
FERRALS; AND 

COMPLAINTS BASED ON THE JURISDICTION e. THE AVAILABILITY OF APPROPRI-
OF THE FAMILY COURT OVER NONCRIMINAL ATE SERVICES OUTSIDE THE JUVENILE 
MISBEHAVIOR. JUSTICE SYSTEM. 

IN DETERMINING WHAT DISPOSITION OF - REFERRAL FOR SERVICES OR DISMIS-
A SUFFICIENT NONCRIMINAL MISBEHAVIOR SAJJ SHOULD NOT BE PRECLUDED FOR THE 
COMPLAINT BEST SERVES THE INTERESTS OF SOLE REASON THAT THE COMPLAINANT OB-
THE JUVENILE, THE FAMILY, AND THE COM- JECTS OR THAT THE PERSON NAMED IN THE 
MUNITY, THE FOLLOWING FACTORS SHOULD COMPLAINT DENIES THE ALLEGATIONS. 
BE CONSIDERED: 

a. THE SERIOUSNESS OF THE ALLEGED 
CONDUCT AND THE CIRCUMSTANCES IN t;rlICH 
IT OCCURRED; 

b. THE AGE AND MATURITY OF THE 
JUVENILE WITH REGARD TO WHOM THE COM
PLAINT WAS FILED; 

c. THE NATURE AND NUMBER OF CON
TACTS WITH THE INTAKE UNIT AND THE 
FAMILY COURT THAT THE SUBJECT OF THE 
COMPLAINT AND HIS OR HER FAMILY HAS 
HAD; 

d. THE OUTCOME OF THOSE CONTACTS, 
INCLUDING THE SERVICES TO WHICH THE 

*The National Advisory Committee on 
Juvenile Justice and Delinquency 
Prevention does not concur with the 
recommendation of the Advisory Com
mittee on Standards regarding juris
diction over noncriminal jurisdiction. 
See Commentary to Standard 3.112. 

Sources 

Standard 3.144 is based on the 
jurisdiction of the family court over 
noncriminal misbehavior defined Ll 
Standard 3.112 and draws on criteria 
set forth in Gittler, Proposed Stan
dards Relating to the Juvenile Pro
bation Function: Intake Predisposi
tion Investigative Services, Standards 
1.6 and 1.8 (IJA/ABA, Draft, January 
1976) . 

Commentary 

This standard outlines the issues 
to be considered in making the intake 
decision on complaints filed under the 
noncriminal misbehavior jurisdiction 
of the family court. Although similar 
to the criteria specified for intake 
in delinquency cases, the criteria in 
this standard focus on the family ra
ther than the juvenile alone and are 
designed to fulfill the requirement 
in Standard 3.112 that "the family 
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court should not exercise its juris
diction over noncriminal misbehavior 
unless all available and appropriate 
noncoercive alternatives to assist 
the juvenile and his or her family 
have been exhausted." Also in keeping 
with the provisions of Standard 3.112, 
the term "seriousness" in subparagraph 
(a) is intended to refer to such fac
tors as the length of the juvenile's 
absences from home, the number of days 
missed from school, and the nature of 
the parental demand disregarded or mis
used, rather than to the extent of 
harm caused to others. 

As in Standard 3.143, the Advisory 
Committee on Standards recommends the 
development of rules and guidelines 
governing the intake process in non
criminal misbehavior cases as an action 
that each State can take immediately 
without a major reallocation of re
sources to improve the administration 
of juvenile justice. The development 
of such guidelines is especially criti
cal for noncriminal misbehavior cases 
because of the abuses to which this 
type of jurisdiction has been subject, 
see Commentary to Standard 3.112, and 
the. emphasis in these standards on the 
use of voluntary services. Although 
the rules and. guidelines should be 
issued by the agency responsible for 
intake, see e.g., Florida Department 
of Health and Rehabilitative Services, 
Manual: Intake for Delinquency and 
Dependency Juvenile Programs (Talla
hassee, 1976), the family court and 
the State and local agencies, depart
ments, and programs affected by intake 
decisions should participate in their 
development. 

Related Standards 

3.112 
3.141 
3.142 
3.143 
3.145 
3.146 
3.147 
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3.145 
Criteria for Intake 
Decisions-Neglect and Abuse 

STATE AND LOCAL AGENCIES RESPONSI
BLE FOR INTAKE SERVICES SHOULD DEVELOP 
AND PUBLISH WRITTEN GUIDELINES AND 
RUI,ES REGARDING INTAKE DECISIONS FOR 
COMPLAINTS BASED ON THE JURISDICTION 
OF THE FAMILY COURT OVER NEGLECT AND 
ABUSE. 

IN DETERMINING WHAT DISPOSITION OF 
A SUFFICIENT NEGLECT AND ABUSE COM
PLAINT BEST SERVES THE INTERESTS OF 
THE JUVENILE, THE FAMILY, AND THE COM
MUNITY, THE FOLLOWING FACTORS SHOULD 
BE CONSIDERED: 

a. THE SERIOUSNESS OF THE ALLEGED 
NEGLECT OR ABUSE AND THE CIRCUMSTANCES 
IN WHICH IT OCCURRED; 

b. THE AGE AND MATURITY OF THE 
JUVENILE ALLEGED TO HAVE BEEN NEGLEC
TED OR ABUSED; 

c. THE NATURE AND NUMBER OF CON
TACTS WITH THE INTAKE UNIT AND THE 
FAMILY COURT THAT THE FAMILY HAS HADi 

d. THE OUTCOME OF THOSE CONTACTS 
INCLUDING THE SERVICES TO WHICH THE 
FAMILY HAS BEEN REFERRED AND THE RE
SPONSE TO THOSE REFERRALS; 

e. THE AVAILABILITY OF APPROPRIATE 
SERVICES OUTSIDE THE JUVENILE JUSTICE 
SYSTEM THAT DO NOT INVOLVE REMOVAL OF 
THE JUVENILE FROM THE HOME; AND 

f. THE WILLINGNESS OF THE FAMILY 
TO ACCEPT THOSE SERVICES. 

REFERRAL FOR SERVICES OR DISMISSAL 
SHOULD NOT BE PRECLUDED FOR THE SOLE 
REASON THAT THE PERSON NAMED IN THE 
COMPLAINT DENIES THE ALLEGATIONS. 

Sources 

None of the standards or model 
legislation reviewed include specific 
intake criteria for neglect and abuse 
cases. The recommended criteria are 
based on the definition of the jur
isdiction of the family court over ne
glect and abuse contained in Standard 
3.113 and draws on the criteria pro
posed for intake decisions in delin
quency cases by Josephine Gittler, 
Proposed Sta~dards Relating to Intake 
and Predisposition Investigative 
Services, Standards 1.6 and 1.8 (IJA/ 
ABA, Draft, January 1976). 

Commentary 

This standard outlines the criteria 
to be considered in making the intake 
decision on complaints alleging that 
a juvenile has been neglected or 
abused as defined in Standard 3.113. 
No one criterion should be considered 
more important than any of the others, 
although protection of the juvenile 
from harm should be the primary con
cern. Accordingly, the term "serious
ness" in subparagraph (a) is intended 
to refer to the severity of the harm 
to the juvenile and to the likelihood 
and immediacy of any threatened harm. 
See Standard 3.113. 
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Like the provision on intake de
cisions in noncriminal misbehavior 
cases, the standard focuses on the 
family and is intended to channel as 
many cases as possible to services 
outside the juvenile justice system. 
Hence, among the listed factors to be 
considered in maKing the intake de
cision are the family's prior contacts, 
if any, with the intake unit or the 
family court; the results of those 
contacts, e.g., dismissal of the com
plaint without referral to services, 
referral to services, cooperation of 
the family with those services, or the 
disposition imposed following adjudica
tion of a petition; the availability of 
services offered by public or private 
agencies that are not components of 
the juvenile justice system; and the 
willingness of the family to cooperate 
with those services. See Standard 
3.144. 

As in the other standards on in
take criteria, the Advisory Committee 
on Standards recommends the develop
ment of rules and guidelines governing 
the intake process in noncriminal mis
behavior cases as .an action that each 
State can take immediately without a 
major reallocation of resources to im
prove the administration of juvenile 
justice. Such rules are essential, 
given the scope of the recommended 
jurisdiction over neglect and abuse 
and the inherent difficulty and com~ 
plexityof intake decisions in neglect 
and abuse cases. Although the rules 
and guidelines should be issued by the 
agency responsible for intake, see e.g., 

Florida Department of Health andRe
habilitative Services, Manual: Intake 
for Delinquency and Dependency Juve
nile Programs (Tallahassee, 1976), 
the family court and the State and 
local agencies, departments, and pro-
grams affected by intake decisions 
should participate in their 
development. 
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.146 
ntake Investigation 

THE INTAKE OFFICER SHOULD BE AU
rHORIZED TO CONDUCT A PRELIMINARY IN
JESTIGATION IN ORDER TO OBTAIN INFOR
MATION ESSENTIAL TO THE MAKING OF A 
DECISION REGARDING THE COMPLAINT. IN 
rHE COURSE OF THE INVESTIGATION, THE 
INTAKE OFFICER SHOULD BE AUTHORIZED TO: 

a. INTERVIEW OR OTHERWISE SEEK 
INFORMATION FROM THE COMPLAINANT, THE 
VICTIM, AND ANY WITNESSES TO THE AL
LEGED CONDUCT; 

b. EXAMINE COURT RECORDS AND THE 
RECORDS OF LAW ENFORCEMENT AND OTHER 
PUBLIC AGENCIESi AND 

c. CONDUCT INTERVIEWS WITH THE 
SUBJECT OF THE COMPLAINT AND HIS OR 
HER FAMILY r GUARDIAN, OR PRIMARY 
CARETAKER. 

ADDITIONAL INQUIRIES SHOULD NOT 
BE UNDERTAKEN UNLESS THE SUBJECT OF 
THE COMPLAINT ;"'k), IF THAT J:>:8RSON IS 
A JUVENILE, HIS OR HER PARENT, GUARD
IAN, OR PRIMARY CARETAKER, PROVIDES 
INFORMED CONSENT. 

THE SUBJECT OF A COMPLAINT AND HIS 
OR HER FAMILY, GUARDIAN, OR PRIMARY 
CARETAKER SHOULD HAVE THE RIGHT TO RE
FUSE TO PARTICIPATE IN AN INTAKE INTER
VIEW, AND THE INTAKE OFFICER SHOULD 
HAVE NO AUTHORITY TO COMPEL THEIR 
ATTENDANCE. IN REQUESTING AN INTER
VIEW WITH THE SUBJECT OF A COMPLAINT 
AND AT THE INCEPTION OF THAT INTER
VIEW, THE INTAKE OFFICER SHOULD EXPLAIN 
THAT ATTENDANCE IS VOLUNTARY AND THAT 

THE SUBJECT OF THE COMPLAINT IS EN
TITLED TO BE REPRESENTED BY AN ATTOR
NEY AND HAS THE RIGHT TO REMAIN SILENT. 
AT THE INCEPTION OF THE INTERVIEW, THE 
INTAKE OFFICER SHOULD ALSO EXPLAIN THE 
NATURE OF THE COMPLAINT, THE ALLEGA
TIONS THAT HAVE BEEN MADE, THE FUNC
TION OF THE INTAKE PROCESS, THE PRO
CEDURES TO BE USED, AND THE 
ALTERNATIVES AVAILABLE FOR DISPOSING 
OF THE COMPLAINT. THE FAMILY, GUARD
IAN, OR PRIMARY CARETAKER OF THE 
SUBJECT OF THE COMPLAINT SHOULD BE 
SIMILARLY ADVISED OF THE RIGHTS TO 
WHICH THEY ARE ENTITLED, THE NATURE 
OF THE COMPLAINT AND THE ALLEGATIONS 
THEREIN, AND THE PURPOSE, PROCEDURES, 
AND POSSIBLE CONSEQUENCES OF THE IN
TAKE PROCESS. 

Source 

Josephine Gittler, Proposed Stan
dards Relating to Juvenile Probation 
Function: Intake and Predisposition 
Investigative Ser\Tices, Standard 1.11, 
1.12 and 1.13 (IJA/ABA, Draft, 
January 1976) . 

Commentary 

Most States provide for a prelim
inary inquiry or investigation of a 
complaint, but few provide detailed 
guidelines governing the scope and 
procedures for such investigations. 
Among the exceptions are the Florida 
Department of Health and Rehabilita
tive Services, Manual: Intake for 
Delinquency and Dependency Juvenile 
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Programs, sections 5.3 et seq. (1976), 
the California Department of Youth 
Authority, Standards for the Perfor
mance of Probation Duties, 57-58 (1970), 
and the Missouri Rules of Practice and 
Procedure in Juvenile Courts, Rule 3 
and 4 (1975). In defining the limits 
and requirements for investigations 
resulting from the filing of delin
quency, noncriminal misbehavior, and 
neglect and abuse complaints, Standard 
3.146 seeks to strike a balance be
tween the intake officer's need for 
information and the juvenile's and 
family's interest in avoiding unneces
sary invasions of privacy. At the 
outset, the standard emphasizes that 
intake investigations should be limited 
to obtaining only that information 
"essential" for making the intake de
cision. This is in accord with the 
standard on this issue adopted by the 
IJA/ABA Joint Commission and with the 
realization expressed in provisions 
on records and information approved by 
both the IJA/ABA Joint Commission and 
the Standards and Goals Task Force on 
Juvenile Tustice that "too much as 
well as too little information can 
inhibit the process of decision
making." Task Force to Develop Stan
dards and Goals for Juvenile Justice 
and Delinquency Prevention, Commentary 
to Standard 28.1 (July 1976); see also 
Michael Altman, Proposed Standards 
Relating to Juvenile Records and Infor
mation Systems (IJA/ABA, Draft, Janu
ary 1976) . 

Like the Gittler provision, the 
standard permits but does not require 
interviews with the complainant, vic~ 
tim, if any, and witnesses to the 
alleged conduct. Such interviews will 
often be necessary to supplement the 
information contained in the compiaint 
regarding the seriousness and circum
stances of the alleged conduct. They 
can also help to correct the disre
gard for the complainant or victim 
which has often occurred in the past. 
These interviews, however, should not 
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serve as substitutes for thorough in
vestigations by law enforcement of
ficers or other officials. 

The standard also permits the in
take officer to check court records 
and the records of law enforcement 
and other public agencies, such as 
schools or social service programs, 
for information essential to the in
take decision and to interview the 
subject of the complaint and his or 
her family, guardian, or primary care
taker. The term "family" is used so 
as to include the possibility of inter 
views with siblings of a child who has 
allegedly been neglected or abused or 
who is alleging a repeated misuse of 
parental authority, as well as with 
the parents of a juvenile subject to 
the delinquency or noncriminal misbe
havior jurisdiction of the family 
court. Interviews with the subjects 
of complaints and their families', 
guardians, or primary caretakers are 
to be on a strictly voluntary basis. 
Refusal to participate in an intake 
interview should not preclude dismissal 
of the complaint. See Standards 
3.143-3.145. ---

Because. it is anticipated that in
take will often lead to what is es
sentially a waiver of the accused's 
right to trial through referral to 
voluntary services, and because if a 
petition is filed, the accused's state
ments may be able to be used against 
him/hGr at least in some instances, it 
is critical that the subject of the 
complaint be as fully advised and in
formed·as possible. Accordingly, the 
standard also recommends that intake 
officers explain .the allegations in 
the complaint, the purpose, procedures, 
and possible results of the intake 
process, and the alternatives to which 
the subjects of complaints are en
titled. See Standards 3.132, 3.133, 
and 3.171. The parents of juveniles 
accused of engaging in noncriminal 
misbehavior and juveniles who have 
allegedly been neglected or abused, 
or whose parents, guardian, or primary 



caretaker are accused of misusing pa
rental authority are also directly af
fected by intake decisions. Hence, 
the standard recommends that the in
take officer explain the intake proc
ess to such persons at the inception 
of an interview and inform them at the 
time the interview is requested and at 
its inception that they cannot be 
compelled to participate and that they 
are entitled to be represented by coun
sel and to have an attorney appointed 
if they are unable to retain counsel 
for financial reasons. See Standards 
3.132 and 3.133. These recommenda
tions ar~ similar to the interview 
procedures currently in use in Flori
da in delinquency cases. See Fla. 
D.H.R.S., Man~al, supra, at Section 
5.3 et seq.; see also, Gi ttler, supra. 

Finally, the standard provides 
that the informed consent of the sub
ject of the complaint and, if the sub
ject is a juvenile, the informed con
sent of his/her parent, guardian, or 
primary caretaker should be obtained 
before any sources beyond those listed 
can be utilized. The subjects of com
plaints should be a.dvised to consult 
with their attorney before consenting 
to a more extensive investigation. It 
is anticipated that few cases will re
quire such additional inquiries and 
that the safeguards are necessary to 
avoid excessively wide-ranging probes 
into the reputation, behavior, and 
physical or mental health of individu
als prior to an adjudication or even 
a finding of probable cause. 

Related Standards 

3.132 
3.133 
3.141 
3.142 
3.143 
3.144 
3.145 
3.171 
3.186 

--- --- --------------

" 
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3.147 
Notice of Decision 

UPON DETERMINING THAT THE ALLEGA
TIONS CONTAINED IN A DELINQUENCY, NON
CRIMINAL MISBEHAVIOR,* AND ABUSE OR 
NEGLECT COMPLAINT SHOULD BE SUBMITTED 
TO THE FAMILY COURT, THE INTAKE OFFI
CER SHOULD SEND A WRITTEN REPORT TO 
THE FAMILY COURT SECTION OF THE PROS
ECU'I'OR'S OFFICE EXPLAINING THE REASONS 
FOR THE DECISION AND RECOMMENDING THAT 
.A PETITION BE FILED. A COPY OF THE 
REPORT SHOULD BE SENT TO THE SUBJECT 
OF THE COMPLAINT AND TO HIS OR HER 
ATTO~mY . IF THE SUBJECT OF THE COM
PLAINT IS A JUVENILE, NOTICE SHOULD 
ALSO BE SENT TO HIS OR HER PARENTS, 
PRIMARY CARETAKER, OR LEGAL GUARDIAN. 

UPON DETERMINING THAT A COMPLAINT 
SHOULD BE DISMISSED, THE INTAKE OF
FICER SHOULD SEND A WRITTEN REPORT TO 
THE COMPLAINANT EXPLAINING THE DECI
SION AND THE REASONS THEREFORE AND 
STATING THAT THE COMPLAINANT MAY .RE
SUBMIT THE COMI'LAINT TO THE FAMILY 
COURT SECTION OF THE PROSECUTOR'S OF
FICE. THE INTAKE OFFICER SHOULD SEND 
A COPY OF THE REPORT TO THE SUBJECT 
OF THE COMPLAINT AND HIS OR HER ATTOR
NEY, AND IF THE COMPLAINT IS BASED ON 
THE JURISDICTION OF THE FAMILY COURT 

*The National Advisory Corrunittee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
orrunendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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OVER DELINQUENCY, TO THE FAMILY COURT 
SECTION OF THE PROSECUTOR'S OFFICE. 

UPON DETERMINING THAT THE INTAKE 
DECISION SHOULD BE DELAYED AND THE 
SUBJECT OF THE COMPLAINT REFERRED TO 
SERVICES, THE INTAKE OFFICER SHOULD 
SEND A WRITTEN REPORT ADVISING THE 
COMPLAINANT OF THE DETERMINATION, THE 
REASONS THEREFORE, AND THE DATE BY 
WHICH FINAL DECISION WILL BE MADE. 

Source 

See generally Josephine Gittler, 
Proposed Standards Relating to the • 
Juvenile Probation Function: Intake 
and Predisposition Investigative Ser
vices, Standard 1.15 (IJA/ABA, Draft, 
1976) . 

Commentary 

The standard requires the intake 
officer to advise the subject of the 
complaint of the intake decision and 
the reaSons therefore without regard 
to the nature of the proceeding or 
to whether the decision is to submit 
to the court, dismiss the complaint, 
or refer for services. The standard 
differs from the Gittler provision 
by requiring notification to the ac
cused when the complaint is dismissed 
and by requiring notification to the 
attorney of the subject of the com
plaint. The notificati~n of dismissal 
is to provide the .subject of the com
plaint with proof that the charge is 
no longer pending. The addition of 
notification to the attorney is based 



n the broad entitlement to counsel 
Jrovided by Standards 3.132 and 3.133 
_nd is intended to assure that a ju
venile receives and understands the 
intake officer's reL~rt. 

The report to the family court 
section of the prosecutor's office 
described in the first paragraph of 
this standard follows from the recom
mendation in Standard 3.163 that the 

. responsibili ty for reviewing the le
gal sufficiency of the complaint and 
for filing the petition be assigned 
to prosecutors. E,ee also Standard 
3.131. Notice of a decision not to 
file a delinquency complaint is also 
required to be sent to the prosecutor's 
office because of the special responsi
bilities traditionally placed on the 
prosecutor when a crime has been 
committed. 

The standard also provides for 
notif"ing the complainant of the in
take decisions and for permitting 
complainants to seek review of an 
intake officer's decision to dismiss 
a delinquency, noncriminal misbehavior 
or neglect and abuse complaint by re
submitting the complaint to the family 
court section of the prosecutor's 
office. Too often in the past the 
complainant or victim have been for
gotten during the processing of a 
case except when their testimony has 
been needed. The provision for notice 
and prosecutorial review of intake de
cisions on request of the complainant 
provides a check on the intake of
ficer's discretion and follows the 
Clrrrent practice in many jurisdictions, 
see e.g., Florida Department of HealLh 
and Rehabilitative Services, Manual: 
Intake for D~linquency and Dependency 
Juvenile Programs, section 5.6.4 
(Tallahassee, 1976), and is in accor
dance with the recommend,ations of the 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin
quency Prevention, Standard 15.13 
(July 1976), and the Model Act for 
Family Courts; Section 13 (u.S. De
partment of Health, Education, and 

Welfare, Washington, D.C., 1975). 
However, as noted in Standards 3.142 
to 3.145, objection by the complainant 
should not preclude dismissal of the 
complaint or referral of the subject 
of the complaint fOL services. Re
gardless of the decision revealed, it 
is recommended that the intake offi
cer's report include an explanation 
of the reasons that underlie it. 
This is part of the effort throughout 
these standards to make discretionary 
decisions more consistent and decision
makers more accountable. See e.g., 
Standards 3.143 to 3.145, 3.151 to 
3.158, 3.182 to 3.184, and 3.188. Set
ting forth the reasons for intake de
cisions will facilitate review and 
will help to assure that recommended 
criteria and rules are being followed 
and to assess their effect. It will 
also facilitate a better understanding 
of the juvenile justice process h~T 
members of the public who become in
vol ved in a delinque!lcy, noncriminal 
misbehavior, or neglect and abuse 
proceeding. 

Related Standards 

3.141 
3.142 
3.143 
3.144 
3.145 
3.163 
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i 3.15 
Detention, Release, and 
Emergency Custody 

3.151 
Purpose and Criteria for 
Detention and Conditioned 
Release-Delinquency 

WRITTEN RULES AND GUIDELINES 
SHOULD BE DEVELOPED BY THE AGENCY RE
SPONSIBLE FOR INTAKE SERVICES TO 
GOVERN DETENTION DECISIONS IN MATTERS 
SUBJECr TO '.eRe. JURISDICTION OF THE 
FAMILY COURT OVER DELINQUENCY. 

A JUVENILE ACCUSED OF A DELIN
QUENCY OFFENSE SHOULD BE UNCONDITIONAL
LY RELEASED UNLESS DETENTION IN A SE
CURE OR NONSECURE FACILITY OR 
IMPOSITION OF CONDITIONS ON RELEASE 
IS NECESSARY TO PROTECT THE JURISDIC
TIO .... 1 OR PROCESS OF THE FAMILY COURT; 
TO PREVENT THE JUVENILE FROM INFLICT
:r::iG SERIOUS BODILY HliPI·1 ON OTHERS OR 
COMMITTING A SERIOUS PROPERTY OFFENSE 
PRIOR TO ADJUDICATION, DISPOSITION, 
OR APPEAL; OR TO PROTECT THE JUVENILE 
FROl"1 IMMINENT BODILY HARM. 

IN DETERMINING WHETHER DETENTION 
OR CONDITIONED RELEASE IS REQUIRED, 
AN INTAKE OFFICER SHOULD CONSIDER: 

a. THE NATURE AND SERIOUSNESS OF 
THE ALLEGED OFFENSE; 

b. THE JUVENILE'S RECORD OF DE
LINQUENCY OFFENSES, INCLUDING W<IETHER 
THE JUVENILE IS CURRENTLY SUBJECT TO 
THE DISPOSITIONAL AUTHORITY OF THE 
FAMILY COURT OR RELEASED PENDING AD
JUDICATION, DISPOSITION, OR APPEAL; 

c. THE JUVENILE'S RECORD OF WILL
FUL FAILURES TO APPEAR AT FAMILY COURT 
PROCEEDINGS; AND 

d. THE AVAILABILITY OF NONCUSTO
DIAL ALTERNATIVES, INCLUD1~G THE 
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PRESENCE OF A PARENT, GUARDIAN, OR 
OTHER SUITABLE PERSON ABLE AND WILLING 
TO PROVIDE SUPERVISION AND CARE FOR 
THE JUVENILE AND TO ASSURE HIS OR HER 
PRESENCE AT SUBSEQUENT PROCEEDINGS. 

IF UNCONDITIONAL RELEASE IS NOT 
DETERMINED TO BE APPROPRIATE, THE 
LEAST RESTRICTIVE ALTERNATIVE SHOULD 
BE SELECTED. RELEASE SHOULD NOT BE 
CONDITIONED ON THE POSTING OF A BAIL 
BOND BY THE JUVENILE OR BY THE JUVE
NILE'S FAMILY, OR ON ANY OTHER FINAN
CIAL CONDITION. A JUVEN.i:LE SHOULD NOT 
BE DETAINEJ IN A SECURE FACILITY UN
LESS THE CRITERIA SET FORTH IN STAN
DARD 3.152 ARE MET. 

Sources 

See generally, Laniel Freed, 
Timothy Terrell, J. Lawrence Schultz, 
Proposed Standards Relating to In
terim Sta~uST Standards 3.2 and 4.6. 
(IJA/ABA, Draft, September 1975)i 
National Advisory Commission on Crim
inal Justice Standards and Goals, 
Corrections Section 8.2(7) (b) (U.S. 
Government Printing Office, Washing
ton, D.C., 1973). 

Commentary 

Although exact figures are not yet 
available, it is estimated that over 
15,000 juveniles are held in American 
jails and detention centers on any 
given day. See Children in Custody: 
Advance Report on the Juvenile ~
tion and Correctional Facility Census 

of 1972-1973 (LEAA, Washington, D.C., 
May 1975) i Rosemary Sarri, Under Lock 
and Key: Juveniles in Jails and De
tention (National Assessments of Ju
venile Corrections, Ann Arbor, Michi
gan, 1974). Recent studies have shown 
that the rate of detention, the person 
making and reviewing the initial de
cision to detain or release a juvenile, 
and the reasons for detention vary 
greatly from jurisdiction to jur:sdic
tion. Standards 3.151 to 3.158 seek 
to define and limit the purposes for 
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holding juveniles in custody or con
ditioning their :.elease pending ad
judication, disposition, and appeal 
clarify the responsibility for making 
and reviewing custodial decisions 
and to specify the criteria on which 
such decisions should be based. It 
is the intent of these standards that 
most juveniles subject to the juris
diction of the family court over de
linquency, noncr~minal misbehavior, 
and neglect and abuse be released to 
the custody of their parents, guardian 
or primary caretaker without imposi
tion of any substantial restraints on 
liberty and, when this is not possible 
that the least restrictive alternative 
be employed. 

This standard, together with Stan
dard 3.152, sets out the purposes for 
which restraints may be imposed on the 
liberty of a juvenile subject to the 
jurisdiction of the family court over 
delinquency and recommends criteria· 
to be employed in determirLing whether 
such restraints are necessary. The 
term "detention" is intended to refer 
to placement of a juvenile in a facl1-
ity or residence other than his home 
pending adjudication, disposition, or 
appeal. A secure facility is intended 
to denote a facility "characterized 
by physically restrictive construction 
with procedures designed to prevent 
thr: juveniles from departing at will " 
Freed, Terrell and Schultz, supra, 
Standar·~l 2.10. A single family foster 
home is an example of a nonsecure fa
cility. More precise definitions will 
be included in subsequent standards. 

'J.'he initial recommendation in Stan
dard 3.151 is that written rules and 
guidelines be developed in order to 
promote consistency in detention and 
release decisions. See e.g., Florida 
Department of Health and Rehabilita
tive Services, Manual: Intake for 
Delinquency and Dependency Juvenile 
Programs, ections 5.4-5.4.8 and 
5.5-5.5.1 (Tallahassee, 1976). The 
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Advisory Committee on Standards recom-
mends the development of rules and 
guidelines governing decisions regard-
ing detention and release of juYeniles 
in delinquency cases as an action that 
States can take immediately, without a 
major reallocation of resources, to 
improve the administration of juvenile 
justice. Although the guidelines are 
to be promulgated by the agency re-
sponsilile for intake services of the 
family court~, the police and otneL 
affected components of the juvenile 
justice system shOUld participate in 
their development. Cf. Standards 
3.143 to 3.145. Consolidation of 

administrative control over the intake 
and detention decisionmaking in one 
agency is recommended to enhance ac-
countability and reduce the confusion 
and in~onsistency that have occurred 
when several agencies, departments, 
or units have been authorized to make 
initial detention/release decisions. 
However, decisions to detain should 
be subject to mandatory review by a 
family court judge within 24 hours 
and the terms of release should be 
subjsct to judicial revie'" un the re
quest of the juvenile or the juvenile's 
family. See Standards 3.155 and 3.156. 

Although emphasizing that most ju
veniles should be released without the 
.,,'"{position of substantial restraints 
on their liberty, the standard indi
cates that such restraints may be im
posed to prevent a juvenile from flee
ing or being .taken out of the 
jurisdiction or to protect the juve
nile or the community. See, e.g., 
Stanuards ,;1nd Guides for Detention of 
Chiid~~d youth,. (National Council 
on Crime and DE:linquency, 1961); Uni
fonu. Juvenile Court Act, Section 14 
(National Conference of Commissioners 
on Uniform State Laws, 1968); Model 
Act for Family Courts, Section 20 
(U.S. Department of Health, Education, 
and Welfare, Washington, D.C., 1975); 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin
quency Prevention, Standard 12.7 

(Ju ly 1976i; Freed, Terrell and Schultz, 
ra. The criteria set forth in sup 

Sta ndard 3.152 are intended to limit 
circumstances in which juveniles the 

may, in furtherance of these purposes, 
placed in secure detention. be 

Although preventive detention has 
bee 
adu 
of 
ach 
det 
or 

n a highly controversial issue in 
It criminal cases, the imposition 
high bail has often been used to 
ieve-the same purpose. Preventive 
ention of juveniles, in one form 
another, is allowable under the 
enile codes of a substantial number 
States and has been approved by the 
ional Advisory Committee, Courts, 
raT 298-299 (to protect person or 

juv 
of 
Nat 
sup 
---perties of others); the Model Act pro 
for Family Courts, supra (release pre

ts a clear and substantial threat sen 
of 
pro 

a serious nature to the person or 
perty cf others); the Uniform Ju
ile Court Act (to protect the perven 

son 
and 
tic 
bod 

and property of others); Standards 
Goals Task Force for Juvenile Jus

e, supra (to prevent infliction of 
ily harm on others or intimidation 

of any witness); and the IJA/ABA Joint 
Commission, Freed, Terrell and Schultz, 
supra (prevent infliction of serious 
bodily harm on others). But see Na
tional Advisory Commission on Crimi
nal Justice Standards and Goals, Cor
rections, Section 8.2(7) (1973). Be
cause of the difficulty of predicting 
future conduct, the adverse impact of 
incarceration on a juvenile, and the 
cost of detention, the standard rec
omme~ds that secure detention shOUld 
be an available alternative in only 
certain specified situations. In ad
dition, juveniles can only be confined 
for their oWn protection in a secure 

facility if they request such confine
ment in writing "in circumstances 
that present an immediate danger of 
serious physical injury." See Freed, 
Terrell and Schultz, supra, Standard 
6.7(a). 
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To provide further guidance, the 
standard suggests four sets of con
siderations relevant to the decision 
regarding what, if any, restraints 
should be imposed. These relate 
directly to the purposes enumerated 
above and to the criteria for secure 
detention discussed in Standard 3.152. 
See also Standard 3.143. In orde:!:' to 
assure that the juvenile's rights a~e 
protected, Standard 3.155 provides 
that the detention hearing must in
clude a judicial determination of 
probable cause, and Standard 3.158 
recommends weekly revie,,; of decisions 
to continue detention to assure that 
confinement is still necessary. 

Finally, the standard, in accor
dance with the position adopted by 
the President's Commission on Law En
forcement and Administration of Jus
tice, Task Force Report: Juvenile 
Delinquency and Youth Crime, 36 (U.S. 
Government Printing Office, Washington 
D.C., 1967); the Standards and Goals 
Task Force on Juvenile Justice, supra, 
Standard 12.12; and the IJA!ABA Joint 
Commission, Freed, Terrell, and Schultz 
supra, recommends that a juvenile's re
lease not be conditioned on the posting 
of a bail bond or any other financial 
condition. As stated in the commentary 
to the Task Ferce provision: 

A juvenile is unlikely to have 
independent financial resources 
which he could use to post bail. 
Even if he did have such re
sources, he could not sign a 
binding bail bond because a minor 
is not ordinarily liable on a 
contract. Consequently, the 
youth would have to depend on 
his pa.rents or otheL interested 
adults to post bond in his be
half. If an adult posted bond, 
the youth's incentive to appear 
would arguably be defeated, 
since he would not personally 
forfeit anything upon non-ap
pearance. On the other hand, 
a parent might refuse to post 
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bail and force the youth to 
remain in detention. Finally, 
financial conditions discrim
inate against indigent juve
niles and their families. 

State practices with reg~rd to 
bail vary widely. A substantial num
ber, however, by statute or ciecision, 
provide accused delinquents with a 
right to bail. It was the conclusion 
of the Advisory Committee on Standards 
that the recomMended procedures are 
more in keeping with the purposes of 
the family court than bail, will more 
adequately protect juveniles against 
unwarranted restraints on their liber
ty, and will not be subject to the 
abuses and injustices that have oc
curred in the adult criminal justice 
system as a result of reliance on bail 
and other financial conditions for re
lease. See National Advisory Com
mission, Courts, supra, Section 4.6; 
ABA, Standards Relating to Pretrial 
Release, section 1.2(c) (Approved 
Draft, 1969). 

Related Standards 

3.152 
3.153 
3.154 
3.155 
3.156 
3.157 
3.158 
3.171 



J ~3.152 

'

" Criteria for Detention in 
. Secure Facilities-Delinquency 

JUVENILES SUBJECT TO THE JURISDIC
',TION OF THE FAl-'IILY COURT OVER DELIN-. . 

QUENCY SHOULD NOT BE DETAINED IN A 
SECURE FACILITY UNLESS: 

a. THEY ARE FUGITIVES FROM ANOTHER 
JURISDICTIONj 

b. TffEY REQUEST PROTECTION IN 
WRITING IN CIRCUMSTANCES THAT PRESENT 
AN IMMEDIATE THREAT OF SERIOUS PHYSI
(~AL INJURY i 

c. THEY ARE CHARGED WITH MURDER 
IN THE FIRST OR SECOND DEGREE; 

d. THEY ARE CHARGED WITH A SERI
OUS PROPERTY CRIME OR A CRIME OF VIO
LENCE O~HER THAN FIRST OR SECOND DE
GREE Nt;;tDER WHICH IF COMMITTED BY AN 
ADULT WOULD BE A FELONY, AND: 

i) THEY ARE ~READY DETAINED 
OR ON CONDITIONED RELEASE IN CONNEC
TION WITH ANOTHER DELINQUENCY 
PROCEEDING; 

ii) THEY HAVE A DEMONS1'RABLE 
RECE}H RECORD OF WILLFUL FAILURES TO 
APPEAR AT FAMILY COURT PROCEEDINGS; 

iii) THEY HAVE A DEMONSTRABLE 
P~CENT RECORD OF VIOLENT CONDUCT RE
SULTING IN PHYSICAL INJURY TO OTHERS; 
OR 

iv) THEY HAVE A DEMONSTRABLE 
RECENT RECORD OF ADJUDICATIONS FOR 
SERIOUS PROPERTY OFFENSES; AND 

e. THERE IS NO LESS RESTRICTIVE 
ALTERNATIVE THAT WILL REDUCE THE RISK 
OF FLIGHT, OR OF SERIOUS HARM TO 
PROPERTY OR TO THE PHYSICAL SAFETY OF 
THE JUVENILE OR OTHERS. 

Source 

See generally, Daniel Freed, 
Timothy Terrell, J. Lawrence Schul~z, 
Proposed Standards Relating to Interim 
Status, Standards 6.6 and 6.7 (IJA/ 
ABA, Draft, September 1975). 

Commentary 

This standard describes th-= cir
cumstances in which a juvenile subject 
to the jurisdiction of the family 
court over de,linquency may be detained 
in a secure facility. It is intended 
to limit secure detention to those 
instances in which no less restrictive 
alternative is sufficient to protect 
the juvenile, the community, or the 
jurisdiction of a family court. 

Under subparagraph (a), juveniles 
who have fled from a jurisdiction in' 
which a delinquency complaint or 
petition is pending against them may 
be detained in a secure facility un
less nonsecure detention, conditioned 
or unconditioned release would be suf
ficient to significantly reduce the 
risk of flight. 

Subparagraph (b) recommends that 
protective custody be permitted only 
on the juvenile's written request 
coupled with circumstances that 
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indicate that the juvenile is in im
mediate danger of serious physical 
injury. such danger is intended to 
be more than being on the streets at 
night or the possibility that the ju
venile may be harmed if he/she con
tinues to get into trouble. See Freed, 
Terrell and Schultz, supra, Commentary 
to Standard 5.7. Protective custody 
provisions have some-times functioned 
as convenient excuses for holding a 
child in custody because of other 
reasons or the lack of less restric
tive facilities. Such a practi~e would 
not be authorized under the standard. 
If the juvenile is endangered by his 
parents, guardian, or primary care
taker in one of 1..:." \,lays set forth 
in Standard 3.113, a neglect or abuse 
action may be appropriate. 

subparagraph (c) recommends that 
secure detention be permitted but not 
required when a juvenile is charged 
with first or second degree murder. 
This provision is somewhat analogous 
to the statutes in some States pro
hibiting adults charged with a capital 
offense from being released on bail. 

Under subparagraph Cd) t commission 
of a crime'of violence short of murder 
but still equivalent to a felony, e.g., 
manslaughter, rape, or aggravated as
sault, is not in itself sufficient to 
detain a juvenile. The juvenile must 
also have, for example, a demonstra
ble record of committing violent of
fenses that result in physical injury 
to others or b~ on conditioned release 
or in detention pending adjudication, 
disposition, or appeal of another de
linquency matter. Similarly, being 
charged with a serious property of-
fense, e.g., burglary in the first 
degree or arson, must be coupled with 
a demonstrable record of adjudica
tions for serious property offenses. 
The term "demonstrable record" is 
not intended to require introduction 
of a certified copy of a prior adjudi
cation order, but should include more 
than allegations of prior misconduct. 
In crder to protect the juvenile's 
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rights and to assure that the decis 
to detain a juvenile in a secure fa
cility was made in accordance with 
this standard and Standard 3.151, re
lated standards recommend that a ce
tention hearing be held before a fam
ily court judge within 24 hours and, 
if detention is continued, that it 
be subject to jUdicial revi(~,,, ('V(e!).' 

7 days. See Standaxds 3.155 and 
3.158. 

The standard differs significantl 
from the Freed, Terrell, and Schultz 
provisions on which it is based in 
four ways. First, it urges that the 
proposed strict criteria be limited 
to detention in secure facilities. 
Second, in view of the large number 
of burglaries and other serious IJrop
erty offenses committed by some ju
veniles, it does not restrict deten
tion to juveniles accused of co~nitt 
violent crimes. Third, the Freed, 
Terrell, and Schultz provision would 
limit the violent felonies other than 
murder, which would warrant secure de
tention, to those for which commitment 
to a secure correctional institution 
is likely. This added factor is omit
ted because it involves the type of 
prediction that the other criteria seek 
to avoid and because it may have a ten 
dency to become a self-fulfilling 
prophecy. Fourth r the standard does 
not restrict the violent or serious 
property offenses, which would make a 
juvenile eligible for secure detention, 
to those occurring while the juvenile 
is subject to the jurisdiction or dis
positional authority of the family 
However, the standard, like those ap
proved by the IJA/ABA Joint Commission, 
is intended to prevent detention of 
juveniles in secure facilities because 
of the lack of less restrictive alterna 
tives; because of the unavailability 
of a parent, relative, or other adult 
with substantial ties to the juvenile 
who is willing and able to provide 
supervision and care; or in order to 
provide "treatment." See also Task 
Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency, 
Standard 12.7 (July 1976). 



Related standards 

3.151 
3.155 
3.156 
3.158 
3.161 

~ 3.171 
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3.153 
Criteria and Procedures for 
Detention and Release
Noncriminal Misbehavior 

PERSONS SUBJECT TO THE JURISDIC- d. THE OUTCOME OF THOSE CONTACTS; 
TION OF THE FAMILY COURT OVER NONCRIM- AND 
INAL MISBEHAVIOR* SHOULD NOT BE DE-
TAINED IN SECURE DETENTION FACILITIES. 
A JUVENILE SUBJECT TO THAT JURISDIC
TION SHOULD BE PLACED IN SHELTER FA
CILITIES PENDING ADJUDICATION, DIS
POSITION, OR APPEAL ONLY WHEN THE 
JUVENILE IS IN DANGER OF IMMINENT 
BODILY HARM AND NO LESS COERCIVE MEA
SURE WILL REDUCE THE RISK OR WHEN 
THERE IS NO PERSON WILLING AND ABLE TO 
PROVIDE SUPERVISION AND CARE. 

WRITTEN RULES AND GUIDELINES 
SHOULD BE DEVELOPED BY THE AGENCY 
RESPONSIBLE FOR INTAKE SERVICES TO 
GOVERN DETENTION AND RELEASE DECISIONS. 

IN DETERMINING WHETHER DETENTION 
OR CONDITIONED RELEASE IS REQUIRED, THE 
INTAKE OFFICER SHOULD CONSIDER: 

a. THE NATURE AND SERIOUSNESS OF 
THE ALLEGED CONDUCT; 

b. THE JUVENILE'S AGE AND MATURITY; 

c. THE NATURE AND NUMBER OF CON
TACTS WITH THE INTAKE UNIT OR FAMILY 
COLTRT THAT THE JUVENILE AND HIS OR 
HER FAMILY HAS HAD; 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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e. THE PRESENCE OF A PARENT, 
GUARDIAN, OR OTHER ADULT ABLE AND 
WILLING TO PROVIDE SUPERVISION AND 
CARE FOR THE JUVENILE. 

IF UNCONDITIONAL RELEASE IS DE
TERMINED NOT TO BE APPROPRIATE, THE 
LEAST RESTRICTIVE ALTERNATIVE SHOULD 
BE SELECTED. WHEN IT IS NECESSARY TO 
PROVIDE TEMPORARY CUSTODY FOR A JU
VENILE PENDING A NONCRIMINAL MISBE
HAVIOR PROCEEDING, EVERY EFFORT SHOULD 
BE MADE TO PROVIDE SUCH CUSTODY IN 
THE LEAST RESTRICTIVE SETTING POSSIBLE 
AND TO ASSURE THAT CONTACT WITH JUVE
NILES DETAINED UNDER STANDARD 3.151 
OR WHO HAVE BEEN ADJUDICATED DELIN
QUENT IS MINIMIZED. 

Source 

See generally, Task Force to De
velop Standards and Goals for Juve
nile Justice and Delinquency Pre
vention, Standard 12.8 (July 1976) . 

Commentary 

Although precise national data is 
not yet available, a number of studies 
have estimated that from 30 percent 
to over 50 percent of the juveniles 
detained prior to disposition are 
status offenders. See e.g., Richard 
Airessohn and Gordo~ Gonion, Reducing 
the Juvenile Detention Rate, 24 Ju
V'enile Justice 28 (May 1973); Helen 
Sumner, Locking Them Up, 17 Crime and 



elinquency 168 (April 1971); Rosemary 
i, Under Lock and Key: Juveniles 
ails and Detention 20 (National 

of Juvenile Corrections, 
Michigan, 1974); National 

on Crime and Delinquency, 
on Corrections in the United 
reprinted in President's Com-

SiOil on Law Enforcement and Admin
stration of Justice, Task Force Re

Corrections (U.S. Government 
'c$~, Printing Office, Washington, D.C., 
. 1967). As with detention of juveniles 

in general, the reasons for and rates 
~ of detention of juveniles accused of 

engaging in noncriminal misbehavior 
vary widely among and within States, 
although as noted by the Standards 
and Goals Task Force on Juvenile Jus
tice, " ... detention is presently the 
most convenient method for the pre
adjudicatory handling of juveniles ex
hibiting 'status' types of behavior 
because other resources ... are either 
not available or available only on a 
very selective basis. 11 Task Force, 
supra, Commentary to Standard 12.8. 
Although the number and percentage of 
such children who are detained appear 
to be declining and are expected to 
continue to do so, in part due to the 
implementation of the Juvenile Justice 
and Delinquency Prevention Act of 1974, 
42 U.S.C. Sections 5601, 5633(a) (12) 
(Supp. 1975), there is still a need to 
define the circumstances and conditions 
under which juveniles subject to the 
jurisdiction of the family court over 
noncriminal misbehavior may be de.tain8d. 
See Standard 3.112. 

The standard makes cl~ar, at the 
outset, that persons accused of non
criminal misbehavior--juveniles or 
adults alleged to have repeatedly mis
used their lawful parental authori ty--
should never be placed in a secure 
detention center or jail. See Juve
nile Justice and Delinquency Preven
tion Act of 1974, supra; Task Force, 
supra. In most cases, such persons 
should be released without conditions 
upon their promise to appear. However, 

the standard provides that juveniles 
may be placed in shelter facilities 
in two limited situations. The first 
is when the juvenile is in danger of 
imminent bodily harm and no alterna
tive to shelter care can reduce the 
risk. The second is when there is no 
one able and willing to provide super
vision and care for the juvenile, and 
the juvenile is not able to provide 
adequately for his or her own needs 
(food, shelter, and clothing) without 
such care and supervision. The term 
shelter facility will be defined in 
subsequent standards but is intended 
to refer to a single family foster 
home, a small group home, or similar 
facility. 

Unlike Standard 3.152, the stan
dard does not require a written re
quest for protection by the juvenile 
in circumstances that present an im
mediate threat of physical injury, 
because in most cases, protection for 
children in noncriminal misbehavior 
cases can be provided in nonsecure 
shelter facilities, and it seems 
unrealistic to expect runaways, tru
ants, and other children who are in 
conflict with their families to re
quest protection. OnlYl'hcn the ju
venile can be protected by no other 
means should a secure facility be used. 

The Task Force provision from 
which this standard is adopted appears 
to limit use of shelter care to the 
first of the enumerated situations. 
However, the commentary to the Task 
Force Standard indicates that it is 
intended to include "a young child 
who continually runs away from home 
or other r8sidential placement regard
less of what services are offered or 
provided and is therefore exposing him 
or herself to the myriad of harm that 
can befall a young child unsupervised 
and unprotected on a city street. 11 

It appears more appropriate to address 
this problem directly, rather than to 
premise nonrelease on predictions of' 
potential danger. The IJA/iU3A Joint 
COlnmission's standards do not provide 
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for family court jurisdiction over 
most instances of noncriminal misbe
havior. However, juveniles who run 
away and do not consent to be trans
ported home may be taken to a tempo
rary nonsecure residential facility. 
Aiden Gough, Proposed Standards Re
lating to Non-Criminal Misbehavior, 
Standards 2.1 and 3.1 (IJA/ABA, Draft, 
November 1975) . 

As in the provisions concerning 
intake and Standards 3.151 and 3.154, 
the standard recommends that written 
rules and guidelines be pX'omulgated 
by the agency responsible for intake 
services to promote consistency in 
detention/release decisions. The 
family court, the police, and other 
affected agencies should participate 
in the development of such regulations. 
The Advisory Committee on Standards 
recommends the development of rules 
and guidelines governing release and 
detention decisions in noncriminal 
misbehavior cases as an action that 
States can take immediately, without 
a major reallocation of resources, to 
improve the administration of juvenile 
justice. 

In deciding whether detention or 
any release conditions are necessary, 
the standard directs the intake of
ficer to select the least restrictive 
alternative consistent with a series of 
criteria similar 0 those to be uti
lized in intake decisions, see Stan
dard 3.144; see also Standard 3.151. 

The standard emphasizes that if 
shelter facilities are used, they 
should be as normal an environment as 
possible, and recommends that contact 
between accused or adjudicated de
linquency offenders and juveniles ac
cused of noncriminal misbehavior 
should be miru .. mized in order to dis
tinguish as much as possible the con
sequences of. noncriminal and criminal 
behavior. 
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3.112 
3.151 
3.155 
3.156 
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'/ 3.154 

I
~· Criteria and Procedures for 

Imposition of Protective 
:, Measures in Neglect and 
.. Abuse Cases 
.' 

WRITTEN RULES AND GUIDELINES SHOULD 
BE DEVELOPED BY THE AGENCY FBSPONSIBLE 
FOR INTAKE SERVICES TO GOVERN IMPOSI
TION OF PROTECTIVE MEASURES PRIOR TO 
ADJUDICATION OR DISPOSITION OF MATTERS 
SUBMITTED PURSUANT TO THE JURISDICTION 
OF THE FAMILY COURT OVER NEGLECT AND 
ABUSE. 

IN DETERMINING WHETHER TO IMPOSE 
CONDITIONS TO PROTECT A JUVENILE AL
LEGED TO BE NEGLECTED AND ABUSED OR 
TO PLACE THE JUVENILE IN EMERGENCY 
CUSTODY, THE INTAKE OFFICER SHOULD CON
SIDER: THE NATURE AND SERIOUSNESS OF 
THE ALLEGED NEGLECT OR ABUSE AND THE 
CIRCUMSTANCES IN w~ICH IT OCCURRED; 
THE JUVENILE'S AGE AND MATURITY; THE 
NATURE AND NUMBER OF CONTACTS WITH THE 
INTAKE UNIT AND THE FAMILY COURT WHICH 
THE FAMILY HAS HAD; AND THE PRESENCE 
OF A PARENT, GUARDIAN, RELATIVE, OR 
OTHER PERSON WITH WHOM THE JUVENILE 
HAS SUBSTANTIAL TIES, WILLING AND ABLE 
TO PROVIDE SUPERVISION AND CARE. 

CONDITIONS SHOULD NOT BE IMPOSED 
ON A JUVENILE'S PARENTS, GUARDIAN, OR 
PRIMARY CARETAKER UNLESS NECESSARY TO 
PROTECT THE JUVENILE AGAINST ANY OF 
THE HARMS SET FORTH IN STANDARD 
3.113(b)-(i) . 

JUVENILES SHOULD NOT BE PLACED IN 
EMERGENCY CUSTODY UNLESS: 

a. THEY ARE UNABLE TO CARE FOR 
TH~SELVES AND THERE IS NO PARENT, 
GUARDIAN, RELATIVE, OR OTHER PERSON 
WILLING AND ABLE TO PROVIDE SUPER
VISION AND CARE; 

b. THERE IS A SUBSTANTIAL RISK 
THAT THEY WOULD SUFFER ONE OF THE 
FORMS OF NEGLECT OR ABUSE SET FORTH 
IN STANDARD 3.113(b)-(h) IF THEY WERE 
RETURNED HOME; 

c. THERE IS A SUBSTfuWIAL RISK 
THAT THEY WILL FAIL TO OR BE PREVENTED 
FROM APPEARING AT ANY FAMILY COURT 
PROCEEDING RESULTING FROM THE FILING 
OF THE COMPLAINT; AND 

d. THERE IS NO OTHER MEASURE THAT 
WILL PROVIDE ADEQUATE PROTECTION. 

WHEN IN ACCORDANCE WITH THE ABOVE 
CRITERIA AND FACTORS IT IS DETERMINED 
THAT EMERGENCY CUSTODY IS REQUIRED, 
EVERY EFFORT SHOULD BE MADE TO PRO
VIDE SUCH CUSTODY IN THE MOST HOMELIKE 
SETTING POSSIBLE. JUVENILES SUBJECT 
TO THE NEGLECT .AND ABUSE JURISDICTION 
OF THE FAMILY COURT SHOULD NOT BE 
PLACED IN FACILITIES HOUSING ACCUSED 
OR ADJUDICATED DELINQUENCY OR ADULT 
OFFENDERS. 

Sources 

See generally, Model Act for Fam
ily Courts, Section 20 (U.S. Depart
ment of Health, Education, and Welfare, 
Washington, D.C., 1975); see also, 
Robert Burt and Michael Wald, Proposed 
Standards Relating to Neglect and 
Abuse, Standard 4.3 (IJA/ABA, Draft, 
January 1976) . 
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commentary 

This standard sets forth the fac
tors and circumstances that an intake 
officer should consider in deciding 
whether protective measures should be 
imposed pending adjudication and dis
position of a neglect and abuse case. 
As in the other standards dealing with 
discretionary decisions by the intake 
officer, it urges that written rules 
and guidelines be issued by the agency 
responsible for intake services to 
promote consistency. See Standards 
3.143-3.145, 3.151 and 3.153; see e.g., 
Florida Department of Health and Re
habilitative Services, Manual: Intake 
for Delinquency and Dependency Juvenile 
Programs, Section 6.7 (Tallahassee, 
1976). The family court, police, child 
protective services agency, and other 
State and local agencies affected by 
the imposition of protective condition 
or the placement of children alleged 
to have been neglected or abused in 
emergency custody should participate 
in the development of such regulations. 
The Advisory Committee on Standards 
recommends the development of rules 
and guidelines governing decisions to 
impose protective measures in neglect 
and abuse cases as an action that 
States can take immediately, without a 
major reallocation of resources, to 
improve the administration of juvenile 
justice. 

The factors lis·ted in the second 
paragraph of the standard are intended 
to serve as guides for the 
decisionmaking and rulemaking proc
esses. They are similar to those 
that the intake officer should con
sider in making the intake decision. 
See Standard 3.145. 

Conditions should only be imposed 
on a juvenile's parents or parental 
surrogates when necessary to protect 
the child from any of the harms 
specified in Standard 3.113(b)-(i), 
pending determination and disposition 
of the case. Any conditions imposed 
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should be addressed to alleviating 
immediate dangers--e.g., assuring tha 
the child receives prescribed medica
tion or that care is provided while 
the parent is away--and not to resolv
ing any underlying family conflicts or 
problems. 

Because removal of a child from 
his/her house, even on an emergency 
basis, is often emotionally "very 
painful" to the child, Joseph 
Goldstein, Anna Freud, and Albert 
Solnit, Beyond the Best Interests of 
the Child, 20 (The Free Press, New 
York, 1973), and because the emphasis 
throughout these standards on the use 
of the least intrusive form of inter
cession that is appropriate, cf. 
Standards 3.143-3.145, 3.151-3~153, 
3.182-3.184, the standard recommends 
that a juvenile alleged to have been 
neglected or abused should not be 
placed in emergency custody unless 
no other alternative will prov~de 
adequate protection. Accord, Burt 
and Wald, ~upra; Task Force to Develop 

Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, Stan
dard 12.9 (July 1976). See Judith 
Areen, Intervention Betw~ Parent and 
Child: A Reappraisal of the State's 
Role in Neglect and Abuse Cases, 63 
Georgetown Law Journal 887, 919 (1975). 
Under the standard, juveniles could be 
placed in emergency custody if they 
are in immediate danger in any of the 
ways specified in Standard 3.113, with 
one exception. Because preventing a 
child from obtaining the education re
quired by law, Standard 3.l13(i), does 
not imperil his/her phys~cal or emo
tional health, it does not warrant re
moving the child from the home. The 
standard would also permit emergency 
custody when it is likely that the ju
venile will flee, will be taken from 
the jurisdiction, or otherwise pre
vented from appearing at any of the 
proceedings. 

The Model Act for Family Courts, 
supra, permits juveniles to be placed 



in emergency custody if there is no 
adult able and willing to provide care, 
if release would present a serious 
threat of substantial harm, and "if 
the child has a history of failing to 
appear for hearings." The provision 
adopted by the IJA/ABA Joint commission 
is more limited. It stipulates that a 
child should not be held in emergency 
custody unless return home would cre
ate "an imminent substantial risk of 
death or bodily injury to the child," 
no adequate safeguards other than re
movalare available, and the conditions 
of emergency custody adequately safe
guard the child " s well-being. Burt 
and Wald, supra. The Standards and 
Goals Task Force on Juvenile Justice, 
supra, .would limit removal even fur
ther, allowing emergency custody "only 
when it is necessary to protect the 
~:hild arid the parents or other adult 
caretakers are unwilling or unable to 
protect the. child from such injury." 

When juveniles are placed in emer
gency custody, they should be placed 
in as homelike a setting as poss.ible, 
in order to reduce the impact of re
moval to the greatest extent possible. 
However, such placement should ade
quately protect the juvenile and pro
vide for the juvenile's physical and 
emotional needs. As noted in the 
commentary to the Task Force, Standard 
12.9, supra: 

It is obviously pointless to re
move a child from a dangerous 
home situation unless we can as
sure that he will be adequately 
protected in the temporary 
out-of·-homeplacement. 

Ordinarily, forestry camps and 
other remote facilities should not be 
utilized. Parental visits should be 
p.ermi tted .and encouraged. See Task 
Force, supra; Burt and.Wald, supra 
Standard 4.2. To aSf:.ureprotection 
without otherwise Q~necessary security 
measures and. to avoid treating non~ 

. delinquent juveniles in the same man
ner as those accused of committing 

or found to have committed a criminal 
offense, juveniles alleged to be ne
glected and abused should not be com
mingled with alleged or adjudicated 
delinquents or adult offenders. 

Decisions to place a child in e
mergency custody should be subject to 
judicial review within 24 hours of the 
time at which the juvenile was taken 
into custody. See StandaFd 3.157. 
Protective measures short of emergency 
custody should be subject to review 
by the family court upon request of 
the juvenile's parents, guardian, or 
primary caretaker. ~ee Standard 3.156. 

Related Standards 

3.113 
3.151 
3.153 
3.156 
3.157 
3.158 
3.161 
3.171 
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3.155 
Initial Review of 
Detention Decisions 

UPON DETERMINING THAT THE SUBJECT 
OF A DELINQUENCY COMPLAIlIl'T SHOULD BE 
DETAINED, THE INTAKE OFFICER SHOULD 
FILE A WRITTEN NOTICE WITH THE FAMILY 
COURT TOGETHER WITH A COPY OF THE COM
PLAINT. THE NOTICE SHOULD SPECIFY THE 
TERMS OF DETENTION,THE BASIS FOR IM
POSING SUCH TERMS, AND THE LESS RE
STRICTIVE ALTERNATIVES, IF AWY, THAT 
MAY BE AVAILABLE. A COPY OF THE NOTICE 
SHOULD BE GIVEN TO THE FAMILY COURT 
SECTION OF THE PROSECUTOR'S OFFICE, 
THE JUVENILE, AND THE JUVENILE'S ATTOR
NEY AND PARENTS, GUARDIAN, OR PRIMARY 
CARETAKER. 

UNLESS THE JUVENILE IS RELEASED 
EARLIER, A· DETENTION HEARING SHOULD BE 
HELP BEFORE A E'MULY COURT JUDGE NO 
MORE THAN 24 HOURS AFTER THE JUVENILE 
HAS BEEN TAKEN INTO CUSTODY. A~ THAT 
HEARING, THE STATE SHOULD BE REQUIRED 
TO ESTABLISH THAT THERE IS PROBABLE 
CAUSE TO BELIEVE THAT A DELINQUENT 
OFFENSE WAS COMMITTED AND THAT THE 
ACCUSED JUVENILE COMMITTED IT. IF 
PROBABLE CAUSE IS ESTABLISHED, THE 
COURT SHOULD REVIEW THE NECESSITY FOR 
CONTINUED DETE~1TION. UNLESS THE STATE 
DEMONSTRATES BY CLEAR AND CONVINCING 
EVIDENCE THAT CONTINUED SECURE OR 
NONSECURE DETENTION IS WARRANTED, THE 
COURT SHOULD PLACE THE JUVENILE IN 
THE rl~ST RESTRICTIVE FORM OF RELEASE 
CONSISTENT WITH THE PURPOSES AND FAC
TORS SET FORTH IN STANDARD 3.151. 

AT THE INCEPTION OF THE DETENTION 
HEARING, THE JUDGE SHOULD ASSURE THAT 
THE JUVEWILE UNDERSTANDS HIS OR HER . 
RIGHT TO COUNSEL, SHOULD APPOINT AN 
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ATTORI\1EY TO REPRESENT THE JUVENILE 
IF THE JUVENILE IS NOT ALREADY REPRE
SENTED BY COUNSEL, AND MEETS THE ELI
GIBILITY REQUIREMENTS SET FORTH IN 
STANDARD 3.132. 

IF DETENTION IS CONTINUED, THE 
E'AMILY COURT JUDGE SHOULD EXPLAIN, ON 
THE RECORD, THE TERMS OF DETENTION 
AND THE REASONS FOR REJECTING LESS 
RESTRICTIVE ALTERNATIVES. IF THE 
TERMS DIFFER FROM THOSE IMPOSED BY 
THE INTAKE OFFICER, A WRITTEN COpy 
OF THOSE TERMS SHOULD BE GIVEN TO 
THE JUVENILE AND THE JUVENILE'S ATTOR
NEY AND PARENTS, GUbRDIAN, OR CUSTODIAL 

NO DETENTION DECISION S~OULD BE 
MADE ON THE BASIS OF A FACT OR OPINION 
THAT HAS NOT BEEN DISCLOSED TO COUN
SEL FOR THE STATE AND FOR THE JUVENILE. 

THE SAME PROCEDURES AND TIME LIMITS 
SHOULD APPLY TO THE MATTERS UNDER THE 
JURISDICTION OF THE FAMILY COURT OVER 
NONCRIMINAL MISBEHAVIOR, * EXCEPT THAT· 
THE TERMS OF DETENTION IN NONCRIMINAL 
MISBEHAVIOR CASES SHOULD BE ASSESSED 
AGAINST THE CRITERIA SET FORTH IN 
STANDARD 3.153. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to standard 3.112. 



_'ources 

See generally, Task Force to De
velop Standards and Goals for Juvenile 
_ustice and Delinquency Prevention, 
_'tandard 12.11 (July 1976); pee also 

,Daniel Freed, Timothy Terr~li, J. 
Lawrence Schultz, Proposed Standards 
Relating to Interim Status, Standard 
4.3, 7.7-7.8 (IJA/ABA, Draft, Septem
ber 1975), Fred Cohen, Proposed Stan
dards Relating to Dispositional Pro
gedures, Standard 2.4(a) (IJA/ABA, 
Draft, May 1975) . 

Commentary 

This standard recommends that the 
decision to detain the subject of a 
complaint filed pursuant to the jur
isdj:tion of the family court over de
linquency and noncriminal misbehavior 
should be jUdicially reviewed within 
24 hours of the time at which the sub
ject of the complaint was taken into 
custody. It recommends further that 
this review take place during a hearing 
at which the detained person is en
titled to counsel and at which the 
State is required to prove that there 
is probable cause to believe the al
legations in the complaint are true. 

All of the recent national stan
dards-setting or model legislative 
efforts recommend that there be an 
opportunity for judicial review of 
detention decisions. The Model Act 
for Family Courts, Section 23 (U.S. 
Department of Health, Education, and 
Welfare" Washinqton, D.C., 1975); the 
Uniform Juvenile Court Act, Section 17 
(National Conference of Commissioners 
for uniform State Laws, 1968); the 
President's Commission on Law Enforce
ment and Administration of Justice, 
Task Force Report: Juvenile Delin
quency and Youth Crime, 37 (U.S. Gov
ernment Printing Office, Washington, 
D.C., 1967); and the National Advisory 
Commission on Criminal Justice Stan
dards and Goals, Courts, Section 14.2 
(U.S. Government Printing Office, 
Washington, D.C., 1973), as well as 

the IJAJABA Joint Conmission, Freed, 
Terrell and Schultz, supra, and the 
Standards and Goals Task Force on Ju
venile Justice, supra, recommend that 
such hearings be mandatory. Most 
States provide for and many require 
a detention hearing. 

Provisions regarding the time 
peyivd in which such hearings should 
be held vary. All but one of the 
groups recommending a mandatory de
tention hearing propose that such 
hearings be held within 48 hours of 
arrest. The Uniform Juvenile Court 
Act, supra, sets a 72-hour limit. 
State provisions range from no speci
fications as to time, to the require
ments in Texas and in the District of 
Columbia that detention hearings be 
held within 24 hours. 

Determining what time limit should 
be applied involves balancing two sets 
of competing interests. On the one 
hand, the intake officer needs time to 
gather the information necessary to 
make the intake and detention decisions 
and to prepare the necessary paper 
work, see Standards 3.143, 3.144 and 
3.151, and the family court section 
of the prosecutor's office must have 
some opportunity to prepare the evi
dence and contact the witnesses for 
the probable cause determination at 
the detention hearing. On the other 
hand, there is the harsh impact that 
even brief detention may have on a 
juvenile, especially when he/she is 
placed in a secure facility, and the 
corresponding need to assure as quickly 
as possible that such detention is 
necessary. Although it is recognized 
that the 24-hour period (including 
holidays and weekends) proposed in 
this standard will cause some diffi-· 
culty in those few cases in which it 
is necessary to detain a juvenile, 
especially in rural areas, the cost 
of detention both to the juvenile and 
the taxpayers warran~s such a strin
gent prescription. 
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Procedurally, the standa~d pro
poses that intake officers prepare a 
notice as soon as possible after 
making the decision to detain that 
explains the restraints imposed, the 
less restrictive alternatives that 
were rejected, and the reasons for re
jecting them. This explanation should 
be in terms of the purposes and cri
teria set forth in standard 3.15i. 
Together with the similar explanation 
to be provided by the judge in the 
event detention is continued, it is 
part of the effort throughout these 
standards to make discretionary de
cisions more consistent and open to 
review. See e.g., 3.143-3.145, 3.182-
3.184, and 3.188. The not.ice, toge
ther with a copy of the complaint, are 
to be filed with the family court in 
order .to provide a basis for the hear
in~T and given to the parties in order 
to provide each side at least some 
opportunity to prepare. This pro
cedure is comparable to that recom
mended by the IJA/ABA Joint Commission. 
Freed, Terrell and Schultz, supr~. 

As noted earlier, the standard 
recommends that the judge must find 
that there is a legally sufficient 
basis on which to hold the juvenile 
before reviewing whether detention is 
necessary. This is consistent with 
the Supreme Court's recent dec.ision 
in Gerstein vs. Pugh, 420 U.S. 103 
(1975). Unlike the Task Force pro
vision, the standard does not bar 
the use of hearsay to show probable 
cause. This follows .the majority 
view in Gerstein, supra, that the full 
panoply of adversary procedures need 
not apply to most probable cause 
determinations. Moreover, given the 
brief time available, it would be im
practical to require the State to 
present a full slate of witnesses. 
However, the standardr together with 
Standard 3.171, goes beyond Gerstein 
in recommending that .. the subj ect of 
the delinquency or noncriminal misbe
havior complaint be afforded the right 
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to counsel, to be present at the deten 
tion hearing, to present evidence, and 
to call and. cross-examine witnesses. 
Although these procedures do "freight" 
juvenile proceedings with "trial-type 
procedures," Moss vs. Weaver, 525 F. 2d 
1258 (5th Cir., 1976) r the significanc 
of thE' detention decision for the ju
venile makes such safeguards essential 

'The standard provides further that no 
information relied upon in deciding 
wheth~r detention is to be continued 
should be withheld from the attorney 
for the State, the attorney for the 
juvenile, and in noncriminal misbe
havior proceedings the attorney for 
the juvenile's pa~8nts, guardian, or 
primary caretaker. See Standards 
3.131~3.133. This is in keeping with 
the recommendations for broad disclo
sure by all particpants of the pro
ceedings throughout these standards. 
See Standards 3.167 and 3.187. Whethe_ 
potentially harmful information should 
be revealed to the juvenile or the ju
venile's parents or parental surrogate, 
is left to discretion of counsel. 

The procedures for review of de
cisions to place juveniles alleged to 
have been neglected or abused in e
mergency custody are discussed in Stan 
dard 3.157. 

Related Standards 

3.151 
3.152 
3.153 
3.156 
3.157. 
3.158 
3.161 
3.171 



3.156 
Review of the 
Conditions of Release 

UPON DETERMINING THAT THE SUBJECT 
OF A DELINQUENCY COMPLAINT SHOULD BE 
RELEASED, AND ~niAT, IF ANY, CONDITIONS 
SHOULD BE IMPOSED ON THAT RELEASE, THE 
INTAKE OFFICER SHOULD FILE A WRITTEN 
NOTICE WITH THE FAMILY COURT TOGETHER 
WITH A COPY OF THE COMPLAINT. THE 
NOTICE SHOULD SPECIFY THE CONDITIONS 
OF RELEASE, THE BASIS FOR IMPOSING 
SUCH CONDITIONS, AND THE LESS RESTRIC
TIVE ALTERNATIVES, IF ANY, THAT MAY BE 
AVAILABLE. A COpy OF THE NOTICE SHOULD 
BE GIVEN TO THE FAMILY COURT SECTION 
OF THE PROSECUTOR'S OFFICE, THE CUVE
NILE, AND THE JUVENILE'S ATTORNEY AND 
PA~ENTS, GUARDIAN, OR CUSTODIAN. 

IF REQUESTED BY THE JUVENILE OR BY 
THE JUVENILE'S FAMILY, A HEARING SHOULD 
BE HELD TO REVIEW THE CONDITIONS OF 
RELEASE AND TO ASSURE THAT THEY CONSTI
TUTE THE LEAST RESTRICTIVE FORM OF 
RELEASE CONSISTENT WITH THE PURPOSES 
AND CRITERIA SET FORTH IN STANDARD 
3.1:'1. 

AT THE INCEPTION OF THE HEARING, 
THE JUDGE SHOULD ASSURE THAT THE JUVE
NILE UNDERSTANDS HIS OR HER RIGHT TO 
COUNSEL AND SHOULD APPOINT AN ATTORNEY 
TO REPRESENT THE JUVENILE IF THE JU
VENILE IS NOT ALREADY REPRESENTED BY 
COUNSEL AND MEETS THE ELIGIBILITY RE
QUIREMENTS SET FORTH IN STANDARD 3.132. 

AT THE CONCLUSION OF THE HEARING, 
THE FAMILY COURT JUDGE SHOULD EXPLAIN, 
ON THE RECORD, THE CONDIT IONS OF RE
LEASE TO BE IMPOSED OR CONTINUED AND 
THE REASONS FOR REJECTING ANY LESS 

RESTRICTIVE ALTERNATIVES. IF THE CON
DITIONS DIFFER FROM THOSE IMPOSED BY 
THE INTAKE OFFICER, A WRITTEN COpy OF 
THOSE CONDITIONS SHOULD BE GIVEN TO 
THE JUVENILE AND THE JUVENILE'S ATTOR
NEY AND PARENTS, GUARDIAN, OR PRIMARY 
CARETAKEF. 

NO DECISION SHOULD BE MADE ON THE 
BASIS OF A FACT OR OPINION THAT HAS 
NOT BEEN DISCLOSED TO COUNSEL FOR THE 
STATE, FOR THE JUVENILE, AND FOR THE 
JUVENILE'S P~RENTSt GUARDIAN, OR 
PRIMARY CARETAKER. 

THE SAME PROCEDURES SHOULD APPLY 
TO MATTERS SUBJECT TO THE JURISDIC
TION OF THE FAMILY COURT OVER NONCRIM
INAL MISBEHAVIOR* AND NEGLECT AND 
ABUSE. IN NONCRIMINAL MISBEHAVIOR 
CASES THE CONDITIONS OF RELEASE SHOULD 
BE ASSESSED AGAINST THE CRITERIA IN 
STANDARD 3.153. IN NEGLECT AND ABUSE 
CASES, CONDITIONS IMPOSED ON A JUVE
NILE'S PARENTS, GUARDIAN, OR PRIMARY 
CARETAKER IN ORDER TO PROTECT THE 
JUVENILE SHOULD BE ASSESSED AGAINST 
THE CRITERIA SET FORTH IN STANDARD 
3.154. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 

95 



Sources 

None of the standards examined ad
dress review of the terms of release. 
The standard is based on the recom
mendations regarding review of deten~ 
tion decisions of the Task Force to 
Develop Standards and Goals for Juve
nile Justice and Delinquency Preven
tion, Standard 12.11 (July 1976)jsee 
also Daniel Freed, Timothy Terrell, 
J. Lawrence Schultz, Proposed Standards 
Relating to Interim Status, Standard 
4.3, and 7.8 (IJA/ABA, Draft, Septem
ber 1975), Fred Cohen, Proposed Stan
dards Relating to Disoositional Pro
cedures, Standard 2.4(a) (IJA/ABA, 
Draft, May 1975). 

commentary 

As noted in the commentary to 
Standard 3.151, it is anticipated 
that it will not be necessary to de
tain or condition the release of most 
juveniles accused of committing a de
linquent of~ense or engaging in non
criminal misbehavior and most adults 
accused of misusing their parental 
authority. It is further anticipated 
that in most cases in which release 
is subject to conditions, and in most 
neglect and abuse cases in which con
ditions are imposed to protect the 
juvenile, the conditions will be 
readily agreed to by the juvenile and 
the family and will not significantly 
restrain their liberty. However, in 
a few cases, juveniles and/or their 
families may feel that the conditions 
are or have become unnecessarily 
restrictive or that their agreement 
was coerced. In keeping with the 
family court's authority to review 
the actions of executive agencies, 
see Standarq 3,121, and in order to 
a.ssure that undue restraints are not 
imposed by the intake officers on the 
liberty of persons subject to the 
jurisdiction and that such persons 
perceive that they are being treated 
fairly, the standard recommends that 
the subject of delinquency and non
criminal misbehavior complaints and 
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their parents, guardian, or primary 
caretaker be able to secure judicial 
review of the terms of releas~~; and 
that juveniles alleged to be neglected 
and abused and their families be able 
to secure judicial review 0·£ the pro
tective conditions which have been 
imposed. 

The proposed procedures are iden
tical to those set forth in Standards 
3.155 and 3.157 except that the State 
is not required to establish probable 
cause. This requirement is omitted 
because most conditions will not be 
so burdensome as to constitute a 
"s~gnificant restraint on liberty." 
See Gerstein vs. Pugh 420 U.S. 103, 
114 (1975). However, Standard 3.165 
recommends that a hearing to determine 
the probable cause should be held upon 
the request of the person named therein 

A review hearing may be requested 
at any time prior to implementation 
of the dispositional order or during 
a stay pending appeal when conditions 
on continued liberty are imposed. Ju
dicial review of the terms of release 
is not made mandatory in order to 
avoid plc:.cing a time-consuming and 
unnecessary burden on the family court. 

Related Standards 

3.151 
3.153 
3.154 
3.155 
3.171 



3.157 
Initial Review of 
Emergency Custody Decisions 

UPON DETERMINING THAT A JUVENILE 
SUBJECT TO THE JURISDICTION OF THE 
'FAMILY COURT OVER NEGLECT AND ABUSE 
SHOULD BE RETAINED IN EMERGENCY CUS
TODY, THE INTAKE OFFICER SHOULD FILE 
A ~7RITTEN NOTICE WITH THE FAMILY 
COURT TOGETHER WITH A COPY OF THE COH
PLAINT. THE NOTICE SHOULD SPECIFY 
THE BASIS FOR RETAINING THE JUVENILE 
IN EMERGENCY CUSTODY, AND THE LESS 
RESTRICTIVE ALTERNATIVES, IF ANY, 
THAT MAY BE AVAILABLE. A COPY OF THE 
NOTICE SHOULD BE GIVEN TO THE FAMILY 
COURT SECTION OF THE PROSECUTOR'S OF
FICE, THE JUVENILE, AND THE JUVENILE'S 
ATTORNEY AND PARENTS, GUARDIAN, OR 
PRIMARY CARETAKER. 

UNLESS THE JUVENILE IS RETURNED 
HOME EARLIER, A HEARING SHOULD BE 
HELD BEFORE A FAMILY COURT JUDGE NO 
MORE THAN 24 HOURS AFTER THE JUVENILE 
HAS BEEN TAKEN INTO CUSTODY. AT THAT 
HEARING, THE STATE SHOULD BE REQUIRED 
TO ESTABLISH THAT THERE IS PROBABLE 
CAUSE TO BELIEVE THAT THE JUVENILE 
HAS BEEN NEGLECTED OR ABUSED IN ANY 
OF THE WAYS SET FORTH IN STANDARD 
3.113. IF PROBABLE CAUSE IS ESTAB
LISHED, THE COURT SHOULD DETERMINE 
WHETHER UNDER THE CRITERIA SET FORTH 
IN STANDARD 3.154, CONTINUED EMER
GENCY CUSTODY IS NECESSARY TO PROTECT 
THE JUVENIT ... E FROM ANY OF THE HARMS OR 
RISKS OF HARM SPECIFIED IN STANDARD 
3.113(a)-(h) . 

AT THE INCEPTION OF THE HEARING, 
THE JUDGE SHOULD ASSURE THAT THE PAR
TIES UNDERSTAND THEIR RIGHT TO 

COUNSEL AND SHOULD APPOINT AN ATTOR
NEY TO REPRESENT A PARTY WHO IS NOT 
ALREADY REPRESENTED BY COUNSEL AND 
MEETS THE ELIGIBILITY REQUIREMENTS SET 
FORTH IN STANDARD 3.132 OR 3.133. 

IF EMERGENCY CUSTODY IS CONTINUED, 
THE JUDGE SHOULD EXPLAIN, ON THE REC
ORD, THE REASONS FOR REJECTING LESS 
RESTRICTIVE ALTERNATIVES. NO DECISION 
SHOULD BE MADE ON THE BASIS OF A FACT 
OR OPINION THAT HAS NOT BEEN DIS
CLOSED TO COUNSEL FOR THE STATE, FOR 
THE JUVENILE, AND FOR THE JUVENILE'S 
PARENTS, GUARDIAN, OR PRIMARY 
CARETAKER. 

Sources 

See generally Robert Burt and 
Michael Wald, Proposed Standards Re
lating to Neglect and Abuse, Stand
ards 4.3 and 5.2 (IJA/ABA, Draft, 
January 1976); see also, Task Force 
to Develop Standards and Goal,s_ for 
Juvenile Justice and Delinquency Pre
vention, Standard 12.11 (July 1976); 
Daniel Freed, Timothy Terrell, J. 
Lawrence Schultz, Proposed Standards 
Relating to Interim Status, Standards 
4.3, 7.7 (IJA/ABA, Draft, September 
1975), Fred Cohen l Proposed Standards 
Relating to Dispositional ProGedures, 
Standard 2.4(a) (IJA/ABA, Draft, May 
1975) . 

Commentary 

This standard recommends that the 
decision to place a juvenile alleged 
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to have. been neglected or abused in 
emergency custody should be reviewed 
within 24 hours of the time at which 
the juvenile was taken into custody. 
Like the standard on review of deten
tion decisions, it recommends further 
that this review take place at a hear
ing at which the juvenile and the ju
venile'sparents, guardian, or primary 
caretaker are entitled to counsel, 
and at which the state is required to 
prove that there is probable cause to 
believe that the allegations contained 
in. the complaint are true and to dem
onstrate that continued emergency cus
tody is necessary. The principle of 
a prompt hearing to review decisions 
to place a juvenile in emergency cus
tody has been endorsed by all of the. 
recent national standards-setting and 
model legislative groups that have 
addressed the issue. The Model Act 
for Family Courts, section 23 (U.S. 
Department of Health, Education, and 
Welfare, Washington, D.C., 1975), and 
the Task. Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standards 
12.9 and 12.10 (July 1976) recommend 
that a hearing to review the initial. 
emers·ency custody decision be held 
within 24 hours of the filing of the 
petition--i .e., ~ithin 48 hours of 
being taken into custody. Both the 
Model Act and the Task Force do not 
exclude weekends and holidays from 
the prescribed time periods. The 
Uniform Juvenile Court Act, section 
17(b) (National Conference of Commis-' 
sioners on Uniform State Laws, 1968) 
requires a hearing within 72 hours. 
The provision adopted by the IJA/ABA 
Joint Commission recommends that a 
hearing. be held no later than the 
next business day .. Burt and Wald, 
supra. 

The Advisory Committee on Stand
ards concluded that the time period 
for the initial judicial review of 

•. detention, decisions in delinquency 
arid noncriminal misbehavior and time 
period for initial judicial review of 
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decisions to place a child in emer
gency custody shoulq be the same. Al
though the recommended 24-hour limit 
may cause some difficulties, espe-· 
cially in rural areas, the emotional 
impact on a juvenile of removal from 
even a bad home requires that the 
mechanism for correcting improper 
emergency custody decisi.ons be avail
able as quickly as possible. See 
Joseph Goldstein, Anna Freud, Albert 
Solnit, Beyond the Best Interests of 
the Child (The Free Press, New York 
City, 1973); see also Standard 3.155. 

The notice and hearing procedures 
recommendE~d in the standard are paral
lel to those recommended for review 
of detention decisions in delinquency 
and noncriminal misbehavior cases. 
See Standard 3 .155. At the hearing, 
the family court judge should first 
determine whether there is probable 
cause to believe that a juvenile has 
been neglected or abused. Accord, 
Burt and Wald, supra; Model Children's 
code, section 6.7(A) (American Indian 
Law Center, 1976) i cf. Gerstein vs. 
Pugh, 420 U.S. 103 (1975). As in the 
other standards dealing with deter
minations of probable cause, Standard 
3.157 does not preclude such deter
minations from being based in part on 
hearsay. See e.g., Standards 3.155 
and 3.165. 

If probable cause is found, the 
court should review the decision to 
retain a juvenile in emergency cus
tody. The State should bear the bur
den of Showing that th~ intake offi
cer's decision complies with the 
criteria set forth in Standard 3.154 
and that continued emergency cus·tody 
is necessary. 

If emergency custody is continued, 
Standard 3.158 recommends that there 
should be weekly hearings to deter
mine whether out-of-home custody re
mains necessary. 



Related Standards 

3.113 
3.154 
3.155 
3.156 
3.1.58 
3.161 
3.171 

------------------
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3.158 
Review, Modification, and 
Appeal of Detention and 
Emergency Custody Decision,s 

A REVIEW HEARING SHOULD BE HELD 
AT OR BEFORE THE END OF EACH 7~DAY 
PERIOD IN WHICH A PERSON SUBJECT TO 
THE JURISDICTION OF THE FAMILY COURT 
OVER DELINQUENCY OR NONCRIMINAL I.\{[S-

iBEHAVIOR* REMAINS IN SECURE OR NONSE
CURE. DETENTION, OR WHENEVER NEW CIR
CUMSTANCES WARRANT AN EARLIER REVIEW. 

IN ACCORDANCE WITH A SPECIFIC OR~ 
DEROF THE FAMILY COURT, AN INTAKE 
OFFICER MAY AT ANY TIME RELAX CONDI
TIONS OF RELEASE, WHICH THE COURT HAS 
APPROVED OR IMPOSED, IF THE RESTRIC
TIONS ARE NO IDNGER NECESSARY. A NO
TICE ~)TATING THE CHANGED CIRCUMSTAN
CES A~\D THE NEW CONDITIONS SHOULD BE 
FILED WITH THE COURT AND A COpy SENT 
TO THE JUVENILE, THE JUVENILE'S AT
TORNEY, AND PARENTS, GUARDIAN, OR PRI
MARY CARETAKER, AND TO THE FAMILY 
COURT SECTION OF THE PROSECUTOR'S 
OFFICE. 

Sl:;CURE OR NONSECURE DETENTION OR 
MORE STRINGENT CONDITIONS SHOULD BE 
IMPOSED ONLY BY THE FAMILY COURT FOL
LOWING A HEARING AT WHICH THE CIRCUM
STANCES JUSTIFYING THE ADDITIONAL 

*The. Natio.na1 Advisory Cemmittee en 
Juvenile Justice and Delinquency Pre
ventien does not cencur with the rec
emmendatien efthe Advisery Cemmittee 
en Standards regarding jurisdictien 
evernencriminal misbehavier. Sea 
Cemmentary to. Standard 3.112. 
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RESTRICTIONS ( INCLUDING A WILLFUL VIO
LATION OF THE CONDITIONS OF RELEASE 
OR A WILLFUL FAI'LURE TO l>'PPEAR, ARE 
DEMONSTPATED BY CLEAR AND CONVINCING 
EVIDENCE. THE DECISION TO IMPOSE 
ADDITIONAL RESTRICTIONS SHOULD BE MADE 
IN ACCORDANCE WITH THE. CRITERIA SET 
FORTH IN STANDARDS 3.151 AND 3.152 
FOR DELINQUENCY CASES AND STANDARD 
3.153 FOR NONCRIMINAL MISBEHAVIOR 
CASES AND IN THE SAME MANNER AS IN 
STANDARD 3.155. 

THE SUBJECT OF A COMPLAINT OR 
PETITION SHOULD BE ENTITLED TO APPEAL 
AN ORDER OF THE FArv'JLY COURT IMPOSING ,. 
OR DE~TYING RELEASE FROM DETENTION OR 
OTHER SIGNIFICANT RESTRAINT ON LIB
ERTY. THE NOTICE OF APPEAL SHOULD 
INCLUDE A COPY OF THE ORDER AND OF THE 
REASONS FOR THAT ORDER GIllEN BY THE 
FAMILY COURT. APPEALS FROM DETENTION 
ORDERS SHOULD BE HEARD AND DECIDED AS 
EXPEDITIOUSLY AS POSSIBLE. 

THE SAME REVIEW, MODIFICATION, AND 
APPELLATE PROCEDURES SHOULD APPLY TO 
NEGLECT AND ABUSE PROCEEDINGS IN WHICH 
THE JUIlENILE HAS BEEN PLACED IN EMER
GENCY CUSTODY, AND THE SAME MODIFICA
TION AND APPELLATE PROCEDURES SHOULD 
BE APPLICABLE TO NEGLECT AND ABUSE 
PROCEEDINGS IN WHICH CONDITIONS DE
SIGNED TO PROTECT THE JUVE~ILE HAVE 
BEEN IMPOSED ON THE JUVENILE'S PARENTS, 
GUARDIAN, OR PRIMARY CARETAKER. 



Sources 

See generally, Daniel Freed, 
Timothy Terrell, J. Lawrence Schultz, 
Proposed Standards Relating to Inter
im Status, Standards 4.5, 7.10, 7.12, 
7.13 (IJA/ABA, Draft, September 1975); 
Task Force to Develop Standards for 
Juvenile Justice and Delinquency Pre
vention, Standard 12.11 (July 1976) . 

commentary 

In keeping with the concern over 
the impact of long-term detention or 
emergency custody of juveniles, this 
standard provides for recurring re
view of such detention cr custody. 
The review is intended to assure that 
detention or emergency custody is 
still warranted and to encourage 
prompt adjudication. 

The standard requires a judicial 
review hearing every 7 days or when
ever new circumstances arise. This 
combines the short time period recom
mended by the IJA/ABA Joint Commission 
with the more flex~~le criterion pro
posed by the Task Force to Develop 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention. 
Freed, Terrell, and Schultz, supra, 
Standard 7.l0j Task Force, supra. 
The Wisconsin Council on Criminal Jus
tice, Special Study Committee on Crim
inal Justice Standards and Goals, 
Juvenile Justice Standards and Goals, 
Section 7.3(F) (2nd Draft, November 
1975) urges that detention in delin
quency cases be reviewed every 5 ?ays. 

The second paragraph of the stand
ard is to entourage family court 
judges to identify the circumstances 
in which the intake officer may termi
nate the detention or emergency cus
tody or may ease or void the condi
tions. Intake officers are not pro
vided the power to relax the condi
tions of detention or release without 
judicial approval. However, intake 

officers should be authorized to seek 
suell approval when the situation 
warrants. 

Imposition of more stringent con
ditions on release or, in neglect and 
abuse matters, on continued parental 
custody of the child require a court 
order so as to assure that the added 
restraints are warranted. One of the 
circumstances justifying a tightening 
of the conditions of release or plac
ing the juvenile in more restrictive 
detention is a willful violation of 
the conditions of release. 

Finally, the standard provides for 
interlocutory appeal of decisions 
approving or imposing detention, emer
gency custody, or other significant 
restraints on liberty. Such appeals 
should be processed and decided as 
expeditiously as possible. It is 
anticipated that many appeals of de
tention decisions will be heard by a 
single appellate court judge. The 
provisions approved by t~e IJA/ABA 
Joint Commission recommend that 
appeals of detention decisions be 
heard within 24 hours of the filing 
of the notice of appeal and decided 
at the conclusion of appellate argu
ment. Freed, Terrell, and Schultz, 
supra, Standard 7.12. 

Related Standards 

3.151 
3.152 
3.153 
3.154 
3.155 
3.156 
3.157 
3.161 
3.171 
3.191 
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[ 3.16 
; Preadjudication Prorcedures 

i 
3.161 
Case Processing Time Limits 

IN MATTERS SUBJECT TO THE JURIS
DICTION OF THE FAMILY COURT OVER 
DELINQUENCY, THE FOLLOWING TIME LIMITS 
SHOULD APPLY: 

a. INTAKE DECISIONS, AS DEFINED 
IN STANDARD 3.142, SHOUID BE 
MADE WITHIN 24 HOURS AFTER 
THE JUVENILE HAS BEEN TAKEN 
INTO CUSTODY, EXCLUDING 
NONJUDICIAL DAYS, IF THE JU
VENILE IS DETAINED, AND WITHIN 
30 CALENDAR DAYS OF THE FILING 
OF THE COMPLAINT IF THE JU
VENILE IS NOT DETAINED; 

b. IF A JUVENILE IS DETAILED. THE 
HEARING TO REVIEW THE DETEN
TION DECISION, AS DEFINED IN 
STANDARD 3.155, SHOULD BE HELD 
WITHIN 24 HOURS AFTER A JU
VENILE HAS BEEN TAKEN INTO 
CUSTODY; 

c. THE DECISION BY THE FAMILY 
COURT SEc'rION OF THE PROSECU
TOR'S OFFICE TO FILE A PETI
TION, AS DEFINED IN STANDARD 
3.163, SHOULD BE MADE WITHI~ 
2 JUDICIAL DAYS AFTER RECEIPT 
OF THE INTAKE OFFICER'SRE
PORT IF THE JUVENILE IS DE
TAINED, AND WITHIN 5 JUDICIAL 
DAYS AFTER RECEIPT OF THAT 
REPORT IF THE JUVENILE IS NOT 
DETAIJI,j""ED; 

d. WHEN A COMPLAINANT RESUBMITS 
A COMPLAINT DISMISSED BY THE 
INTAKE OFFICER, THE DECISION 
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BY THE FAMILY COURT SECTION 
OF THE PROSECUTOR'S OFFICE 
WHETHER OR NOT TO FILE A PETI
TION, AS DEFINED IN STANDARD 
3.163, SHOULD BE MADE WITHIN 
30 CALENDAR DAYS AFTER RESUB
MISSION OF THE COMPLAINT; 

e. THE ll .. RRAIGNMENT HEARING, AS 
DEFINED IN STANDARD 3.166, 
SHOULD BE HELD WITHIN 5 CALEN
DAR DAYS AFTER THE FILING OF 
THE PETITION; 

f. THE ADJUDICATION HEARING 
SHOULD BE HELD WITHIN 15 
CALENDAR DAYS AFTER THE FILING 
OF THE PETITION FOR JUVENILES 
WHO ARE DETAINED AND WITHIN 
30 CALENDAR DAYS AFTER THE 
FILING OF THE PETITION FOR 
NONDETAINED JUVENILES; 

g. THE DISPOSITION HEARING FOR 
JUVENILES ADJUDICATED DELIN
QUENT S.:IOULD BE HELD W"[THIN 
15 CALENDAR DAYS AFTER 
ADJUDICATION; 

h. ANY ISSUE TAKEN UNDER ADVISE
MENT BY THE FAMILY COURT 
JUDGE SHOULD BE DECIDED WITH
IN 30 CALENDAR DAYS OF 
SUBMISSION; 

i. APPELLATE COURTS SHOULD DE
CIDE INTERLOCUTORY APPEALS 
FROM FAMILY COURT DECISIONS 
WITHIN 30 CALENDAR DAYS AFTER 
THE INTERLOCUTORY APPEAL IS 
FILED; AND 

j . APPEALS FROM FINAL ORDERS OF 
THE FAMILY COURT SHOULD BE 
DECIDED WITHIN 90 CALENDAR 
DAYS OF FILING. 

WHEN THESE TIME LIMITS ARE NOT 
MET, THERE SHOULD BE AUTHORITY TO RE
LEASE A DETAINED JUVENILE, TO IMPOSE 
SANCTIONS AGAINST THE PERSONS WITH
IN THE JUVENILE JUSTICE SYSTEM 
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RESPONSIBLE FOR THE DELAY, AND TO 
DISMISS THE CASE WITH OR WITHOUT 
PREJUDICE. 

TIME LIMITS EQUIVALENT TO THOSE 
RECOMMENDED FOR DELINQUENCY CASES 
SHOULD APPLY TO MATTERS SUBJECT TO 
THE JURISDICTION OF THE FAMILY COURT 
OVER NONCRIMINAL MISBEHAVIOR* AND 
NEGLECT AND ABUSE. 

Sources 

See generally, Daniel J. Freed, 
Timothy P. Terrell, J. Lawrence 
Schultz, Proposed Standards Relating 
to Interim Status, Standard 7.10 
(IJA/ABA, Draft, December 1975); Task 
Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency 
Prevention, Standard 12.1 (July 1976). 

Commentary 

This standard sets forth the maxi
mum time limits that should apply to 
the processing of delinquency,noncrim
inal misbehavior, and neglect and 
abuse cases. In accord \"i th the rec
ommendations of the IJA/ABA Joint 
Commission, Freed, Terrell, and 
Schultz, supra, the Standards and 
Goals Task Force on Juvenile Justice, 
supra, and the Model Act for Family 
Court, Section 17 (Department of 
Health, Education, and Welfare, 
Washington, D.C., 1975), the standard 
recommends swifter processing of cases 
in which a juvenile accused of com
mitting a delinquency act or engaging 
in noncriminal misbehavior is detained 
or a juvenile alleged to be neglected 
or abused is in emergency custody. 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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See also Wisconsin Council on Criminal 
Justice Special Study Commission on 

',Criminal Justice Standards and Goals, 
~Juvenile Justice Standards and Goals 
( (Second Draft, November 1975); ABA, 
, Standards Relating to Speedy Trial 
i Section 1.1 (Approved Draft, 1968). 
~ The maximum times set by the standard 
~ are intended to provide a sufficient 
'. opportunity for all parties to pre-
~ pare, although assuring that cases 
• are heard while the events axe still 
• fresh in the juvenile's mind. In 

cases in which a youth is detained or 
in emergency custody, the total time 
period between the date on which the 
child is taken into custody and the 
adjudication hearing is set at a maxi
mum of 18 calendar days. In noncus
tody cases, the total time from filing 
the complaint to adjUdication is set 
at a maximum of 65 days. It is anti
cipated that efficient management of 
the family court and other juvenile 
justice agencies will make compliance 
with the standard possible. However, 
Standard 3.162 does recommend limited 
grounds for extensions as well as the 
periods that should be excluded from 
the computation of the .time limits. 

The reasons underlying the time 
limits for intake decisions--subpara
graph (a)--are discussed in the Com
mentary to Standard 3.142. The time 
limits for hearings to review deten
tion decisions or decisions to place 
a juvenile alleged to be neglected 
or abused in emergency custody-
subparagraph (b)--are discussed in 
.StandGlrds 3.155 and 3.157, respec
tively. Standard 3.158 sets a 7-day 
limit on subsequent review hearings 
if detention or emergency custody is 
continued. 

Subparagraphs (c) and (d) pre
scribe the time within which the pe
tition must be filed following sub
missJon of the report containing the 
intake officer's recormnendation, see 
Standard 3.147, or resubmission of 
a dismissed complaint by the 

complainant. See Standards 3.147 and 
3.163. 

Under sulJparagraph (e), the ar
raignment proceeding should be held 
within 5 days of the filing of the 
petition. In cases in which the juve
nile is detained or in emergency cus
tody, it is anticipated that the ar
raignment will be combined witi1 the 
weekly custody review hearing. See 
Standards 3.158 and 3.166. In 11011CUS

tody cases, the arraignment can be 
combined. with the hearing to determine 
probable cause if such a hearing has 
been requested and there is sufficient 
time for the parties to prepare. See 
Standard 3.165. 

The 15/30 day limit on the period 
between the filing of the petition 
and the adjudication hearing--subpara
graph (f)--adopts the position ap
proved by the IJA/ABA Joint Commission. 
Freed, Terrell, and Schultz, supra. 
The Task Force provision, supra, con
tains a 20/60 day limit. However, 
subparagraph (g), like the Task Force 
provision, recommends that disposition 
hearings be held within 15 days after 
adjudication, whether or not the ju
venile is in custody. See Standard 
3.188 cf. Freed, Terrell, and 
SchultZ; supra--15 days custody/30 
days noncustody. Subparagraphs (h) 
through (j) endorse the time limits 
proposed by the Task Force for matters 
taken under advisement by the family 
court, see Standard 3.168, and on 
appellate court decisions during the 
course of and following the adjudica
tory process. See Standards 3.191 
and 3.192. 

If the time limits are exceeded 
and no extension has been granted and 
none of the exclusions are applicable, 
the standard recommends that one or 
more of four types of sanctions be 
applied. If a juvenile subject to the 
jurisdiction of the family court over 
delinquency or noncriminal misbehavior 
is detained and the time limit 
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provisions are violated, he/she should 
be released, thereby making applicable 
the somewhat longer time periods for 
noncustody cases. If those time 
limits are then violated, the case 
should be dismissed. In determining 
whether the dismissal should be with 
or without prejudice--i.e., whether 
or not the case may be refiled--the 
judge should consider such factors as 
the seriousness of the offense, the 
facts and circumstances leading to the 
dismissal, the impact of reprosecu
tion on the administration of justice, 
the length of the delay, and the prej
udice, if any, to the respondent. 
See Speedy Trial Act, 18 U.S.C. 3162 
(Supp. 1976). Because all partici
pants in the j'lvenile justice process 
should share the burden and respon
sibility of assuring that a case is 
handled as speedily and fairly as 
possible, the stancard provides fur
ther that juvenile justice personnel, 
including attorneys, who cause unnec
essary delay should be subject to 
sanctions. However, when the reason 
for delay is lack of sufficient re
sources rather than individual fail
ures, the family court should make 
this fact known. 

Related Standards 

3.142 
3.147 
3.151 
3.152 
3.153 
3.154 
3.155 
3.157 
3.158 
3.162 
3.166 
3.188 
3.189 
3.1810 
3.1811 
3.1812 
3.1813 
3.191 
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3.162 
Extention and Com ptitation of 
Case Processing Time Limits 

EXTENSIONS OF THE TIME LIM1TS SET 
FORTH IN THESE STANDARDS SHOULD BE 
AUTHORIZED WHEN: 

a. THE ATTORNEY FOR THE STATE 
CERTIFIES THAT A WITNESS 
ESSENTIAL TO THE STATE'S CASE 
OR OTHER ESSENTIAL EVIDENCE 
WILL BE UNAVAILABLE DURING 
THE PRESCRIBED PERIOD; OR 

b. A CONTINUANCE IS REQUESTED 
BY ANY PARTY AND THE JUDGE 
FINDS THAT THE ENDS OF JUS
TICE SERVED BY GRANTING THE 
CONTINUANCE OUTWEIGH THE IN
TERESTS OF THE PUBLIC AND THE 
OTHER PARTIES IN A SPEEDY 
RESOLUTION OF THE CASE. 

SUCH EXTENSIONS SHOULD NOT EXCEED 
30 CALENDAR DAYS WHEN THE SUBJECT OF 
THE COMPLAINT, THE RESPONDENT TO A 
PETITION, OR A JUVENILE ALLEGED TO 
HAVE BEEN NEGLECTED OR ABUSED IS IN 
CUSTODY AND SHOULD NOT EXCEED 60 CAL
ENDAR DAYS IN NONCUSTODY CASES. 

ANY PERIOD OF DELAY CAUSED BY THE 
ABSENCE, INCOMPETENCY, OR PHYSICAL 
INCAPACITY OF THE RESPONDENT; CON
SIDERATION OF A MOTION FOR CHANGE OF 
VENUE, A MOTION FOR TRANSFER TO A 
COURT OF GENERAL JURISDICTION PUR
SUANT TO STANDARD 3 .116, OR AN. EXTRA
DICTION REQUEST; A DIAGNOSTIC EXAMINA
TION ORDERED BY THE FAMILY COURT AND 
COMPLETED WITHIN THE TIME SPECIFIED 
IN THE ORDER; OR AN INTERLOCUTORY 
APPEAL; AND A.REASONABLE PERIOD OF 

DELAY CAUSED BY JOINDER OF THE CASE 
WITH THAT OF ANOTHER PERSON FOR 
WHOM THE TIME LIMITS HAVE NOT EXPIRED, 
SHOULD NOT BE INCLUDED IN THE COMPU-

• ~ ._ M ........... _ ...... _ .... ""' __ ' .... ' .......... " ............ _ .. ",. • ......... , .... "'". .... ,. ~ 

TATION OF THE PRESCRIBED TIME PERIODS. 

Sources 

See generally, Daniel Freed, 
Timothy J. Terrell, J. Lawrence 
Schultz, Proposed P·candards Relating 
to Interim Status, Standards 7.10 
(IJA/ABA, Draft, December 1975); see 
also Speedy Trial Act, 18 U.S.C. 
3161(h) (Supp. 1976). 

Commentary 

In seeking to limit the possibili
ties for delay while providing suffi
cient leeway for special problems that 
may arise in individual cases, the 
standard provides two sets of excep
tions to the time limits proposed in 
these standards. The first exception 
is for continuances sought by the 
State because of the unavailability 
of a key witness or evidence or 
sought by any party in the interests 
of justice. The length of such con
tinuances are limited to no more than 
30 days when the subject of a delin
quency or noncriminal misbehavior 
complaint, or the respondent to a de
linquency or noncriminal misbehavior 
petition is detained, or when a juve
nile alleged to have been neglected 
or abused is held in emergency cus
tody, and no more than 60 days in 
nondetention and non emergency custody 
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cases." Similar limits should be im
posed on extensi?ns of the time for 
processing and deciding an appeal. 
The term "unavailable" is intended to 
denote situations in ,'lhich the pres
ence of a witness cannot be secured 
"by due diligence" or a witness re
sists "appearing or being returned" 
for a hearing. See 18 U.S.C. section 
3l6l(h) (3) (B) (Supp. 1976). Under the 
standard, general court congestion, 
lack of diligent preparation by coun
sel, or failure to obtain an available 
witness are not grounds for granting 
a continuance. Id., at Section 
3161(h) (8) (c). Similarly, because of 
the potential for abuse and for cir
cumvention of the policy favoring 
adjudication of delinquency, noncrimi
nal misbehavior. and neglect and abuse 
matters as expeditiously as possible, 
the standard is intended to discourage 
stipulated continuances. 

The second exception excludes 
from the case-processing time periods 
set forth in Standard 3.161, delays 
caused by the absence, incompetency 
or physical incapacity of the sUbject 
of the proceedings, diagnostic exami
nations, joinder with a related case, 
and certain procedural matters that 
may obviate the need for further 
proceedings. 

Related Standards 

3.161 
3.1810 
3.1811 
3.1813 
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3.163 
Decision to File a Petition 

ALL PETITIONS SHOULD BE PREPARED 
AND FILED BY THE FAMILY COURT SECTION 
OF THE PROSECUTOR'S OFFICE AND SIGNED 
BY THE ATTORNEY IN CHARGE OF THAT 
SECTION. 

A PETITION SHOULD NOT BE FILED 
UNLESS IT IS DETERMINED THAT THE AL
LEGATIONS CONTAINED IN THE COMPLAINT 
ARE LEGALLY SUFFICIENT. IF THE ALLE
GATIONS ARE NOT LEGALLY SUFFICIENT, 
THE COMPLAINT SHOULD BE DISMISSED. 

WHEN' A COMPLAINANT RESUBMITS A 
COMPLAINT DISMISSED BY THE INTAKE OF
FICER, AN ATTORNEY FROM THE FAMILY 
COURT SECTION OF THE PROSECUTOR'S OF
FICE SHOULD CONSIDER THE FACTS PRE
SENTED BY THE COMPLAINANT, CONSULT 
WITH THE INTAKE OFFICER WHO MADE THE 
INITIAL DECISION, AND THEN MAKE THE 
FINAL DETERMINATION AS TO WHETHER A 
PETITION SHOULD BE FILED. THIS DE
TERMINATION SHOULD BE MADE AS EXPEDI
TIOUSLY AS POSSIBLE AND IN NO EVENT 
MORE THAN 30 CALENDAR DAYS AFTER THE 
COMPLAINT HAS BEEN RESUBMITTED. 

Sources 

See generally, Task Force to De
velop Standards and Goals for Juvenile 
Justice and Delinquency Prevention, 
Standard 15.13 (July 1976) . 

Commentary 

This standard recommends that the 
responsibility for submitting a de
linquency, noncriminal misbehavior, 

or neglect and abuse case to the fam
ily court for adjudication be vested 
in the attorney in charge of the fam
ilr court section of the prosecutor's 
office. HOvlever, unlike the provi
sions proposed by the Standards and 
Goals Task Force for Juvenile Justice 
and the Model Act for Family Courts, 
the standard limits review of the 
intake officer's recommendation to 
file a petition to a determination of 
legal sufficiency. See Task Force, 
supra; Model Act for Family Court, 
Section 13 (U.S. Department of Health, 
Education, and Welfare, Washington, 
D.C., 1975). This practice assigns 
to the intake officer and to the pros
ecutor, respectively, the decision 
most appropriate to their training 
and experience. Under Standards 
3.141-3.147, the intake officer deter
mines whether, on the basis of the 
nature of the allegations and the 
juvenile's age and maturity, the prior 
contacts with the intake unit and fam
ily court that -the juvenile and, in 
noncriminal misbehavior and neglect 
and abuse cases, the juvenile's family 
have had, the results of those con
tacts, and the availability of appro
priate services outside the juvenile 
justice system, it is in the interest 
of the juvenile, the family, and the 
community to dismiss the complaint; 
refer the juvenile and/or his parents, 
guardian, or primary caretaker for 
services; or recommend that a petition 
be filed. The prosecutor must then 
determine whether the facts alleged 
are sufficient to establish 

109 



jurisdiction and whether there is 
competent and credible evidence avail
able to support the allegations. See 
Task Force, supra, Commentary to 
Standard 15.13. The standards ap
proved by the IJA/ABA Joint commission 
recommend that in delinquency proceed
ings, the prosecutor should decide 
whether it is appropriate tc file a 
petition, but in other types of pro
ceedings, the intake officer should 
make this decision. See James Manak, 
Proposed Standards Relating to the 
Prosecution Function, Standards 
4.1-4.4 (IJA/ABA, Draft, December 
1975) . 

Implementation of the recommenda
tions in the standard will expand the 
role and responsibility of the prose
cutor in many jurisdictions. A 1972 
survey of 68 American cities found 
that in only 11.8 percent of the 
cities surveyed did the prosecutor 
have authority to file a petition; 
in only 36.8 percent was the petition 
reviewed by the prosecutor for legal 
sufficiency; and in only 8.8 percent 
was the prosecutor required to sign 
the petition. Prosecution in the 
Juvenile Courts~ Guidance for the 
Future, Appendix B (Boston University 
Center for Criminal Justice, Boston, 
Mass., 1973). 

The standard does recommend a 
broader prosecutorial review when a 
complainant resubmits a complaint 
dismissed by the inta~e officer. See 
Standard 3.147. In such cases, an 
attorney from the family court. sec
tion of the prosecutor's office 
should discuss the matter with both 
the complainant and the intake offi
cer, undertake whatever additional 
investigation may be necessary, and 
make the final decision. No provi
sion is made for the complainant to 
appeal this decision to the family 
court or to file a petition Witil0Ut 
the signature of the chief attorney 
for the family court section of the 

110 

prosecutor's office. See Manak, 
supra; but see Task Force, supra. 

standard 3.161 recommends that 
the review of the legal SUfficiency 
of complaints and the preparation and 
filing of the petition be completed 
within 2 days (excluding weekends 
and holidays) \vhen the subject of the 
complaint is detained or when a juve
nile a 1.1eged to have been neglected 
or abused is in emergency custody, 
and within 5 days (excluding weekends 
and holidays) in nondetention or 
noncustody cases. This allows some 
time to carry out any investigation 
that may be deemed necessary and 
draft the pleadings, without unduly 
delaying the case. A 30-day limit is 
placed on the time that may be taken 
to consider the resubmission of a 
dismissed complaint. This is compa
rable to the time given to the intake 
officer to make the initial decision 
regarding the complaint when the ju
venile is not detained or placed in 
emergency custody. No specific time 
constraints are imposed on the com
plainant's decision to resubmit the 
complaint. However, the relevant 
statute of limitations, t~e maximum 
jurisdictional ages recommended in 
Standard 3.115, and, when applicable, 
the right of the subject of the com
plaint to a speedy trial, provide 
some protection against unreasonable 
delay. 

Related Standards 

3.131 
3.134 
3.141 
3.147 
3.161 
3.164 
3.165 

,:iiil, 

"., 



~-~} 3.164 
t:-': Petition and Summons 
~ 
If, .~~ 

THE PETITION SHOULD SET FORTH WITH 
PARTICULARITY ALL FACTUAL AND OTHER 
ALLEGATIONS RELIED UPON IN ASSERTING 
THAT A PERSON IS SUBJECT TO THE JURIS
DICTION OF THE FAMILY COURT OVER DE
LINQUENCY, NONCRIMINAL MISBEHAVIOR,* 
OR NEGLECT AND ABUSE. SPECIFICALLY ( 
THE PETITION SHOULD INCLUDE: 

a. THE NAME AND ADDRESS OF THE 
RESPONDENT; 

b. THE DATE, TIME, MANNER, AND· 
PLACE OF THE CONDUCT ALLEGED 
AS THE BASIS OF THE COURT I S 
JURISDICTIONj 

c. ANY OTHER FACTUAL ALLEGATIONS 
NECESSARY TO ESTABLISH 
JURISDICTION; 

d. A CITATION TO THE LEGAL PRO
VISIONS RELIED UPON FOR JURIS
DICTION AND ALLEGED TO HAVE 
BEEN VIOLATED BY THE CONDUCT 
DESCRIBED IN (b); AND 

e. THE TYPES OF DISPOSITIONS TO 
WHICH THE RESPONDENT COULD BE 
SUBJECTED. 

*The Natiohal Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommehda~ions of the "Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 

IN ADDITION, IF THE RESPONDENT IS 
A JUVENILE, THE PETITION SHOULD IN
CLUDE THE NAME AND ADDRESS OF THE 
JUVENILE'S PARENTS, GUARDIAN, OR PRI
MARY CARETAKER. 

IF THE RESPONDENT IS NOT DETAINED, 
A SU~~ONS SHOULD BE ISSUED DIRECTING 
THE RESPONDENT TO APPEAR BEFORE THE 
FAMILY COURT AT A SPECIFIED TIME AND 
PLACE FOR 'ARRAIGNMEN'.ri DESCRIBING THE 
NATURE AND FUNCTION OF THE ARRAIGNMENT 
PROCEEDING, AND ADVISING THE RESPOND
ENT OF HIS OR HER LEGAL RIGHTS. 

IF THE RESPONDENT IS DETAINED, A 
NOTICE CONTAINING THE INFORMATION 
INCLUDED IN A SUMMONS SHOULD BE -AT
TACHED TO THE PETITION, AND AN ORDER 
SHOULD BE ISSUED DIRECTING THAT 'tHE 
RESPONDENT BE BROUGHT BEFORE THE COURT 
AT THE SPECIFIED TIME AND PLACE. 

A COpy OF THE PETITION TOGETHER 
WITH THE SUMMONS OR NOTICE SHOULD BE 
SERVED ON THE RESPONDENT AND ANY OTHER 
PERSONS WHO ARE NECESSARY OR PROPER 
PARTIES TO THE PROCEEDINGS. IN ADDI
TION, A COpy OF THE PETITION AND SUM
MONS OR NOTICE SHOULD BE SENT TO THE 
ATTORNEY FOR EACH OF THE PARTIES, AND 
IF THE RESPONDENT IS A JUVENILE, THE 
RESPONDENT'S PARENTS, GUARDIAN, OR 
PRIMARY CARETAKER. 

Source 

Stanley Z. Fisher, proposed stand
ards Relating to Pre-Adjudication 
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Procedures, Standards 1.2 and 1.3 
(IJA/ABA, Draft, october 1973) . 

commentary 

The standard sets forth the in
formation to be included in the peti
tion and summons. 

The purpose of the petition is to 
proyide respondents--i.e., juveniles 
accused in the petition of committing 
a delinquent offense or engaging in 
noncriwinal misbehavior, or adults 
accused in the petition of neglecting 
or abusing a child or misusing their 
parental authority--with sufficient 
notice of the charges to be able to 
prepare for trial. Such notice is 
mandated in delinquency proceedings 
by In re Gault, 387 U.S. 1 (1967). 
The petition also provides a record 
of the allegations to protect against 
double jeopardy. The standard recom
mends that the petition should clear
ly describe the nature of the conduct 
that triggered the proceedings and 
the date, time, and place at which 
it occurred. It recommends further 
that the petition should also include 
other factual allegations necessary 
to establish jurisdiction--e.g., the 
juvenile's age at the time of the of
fense, and in noncriminal misbehavior 
cases, that all noncoercive alterna
tives have been exhausted. The cita
tions to the statutory provisions on 
which the proceeding is based are 
intended to clarify the type of juris
diction sought and to enable the re
spondent to identify the points that 
must be proven at the adjudication 
hearing. Information regarding the 
types of dispositions available is. 
included to make clear to the respond
ent the seriousness of the proceed
ings. The name and address of the 
parents, guardian, or primary care
taker of a juvenile subject to the 
jurisdiction of the family court is 
included in the petition because the 
family, even in delinquency proceed
ings, may be called upon to playa 
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major role in the disposition should 
the allegations be proven. See 
Standards 3.133, 3.183, 3.184, and 
3.188. 

The summons should specify the 
time and address at which the person 
named in the petition should appear 
before the family court for arraign
ment, ~ Standard 3.166, and the 
legal rights to which the respondent 
is entitled, see Standard 3.171. In 
order to assure that juveniles who 
are detained have the same information 
as those who are not detained, the 
standard provides that they should 
receive a notice in li,9u of the sum
mons which contains information iden
tical to that included in the summons. 

The standard provides that the 
petition and summons or notice should 
be served on the respondent, the 
respondent's attorney, anci. if the re
spondent is a juvenile, his or her 
parents. It recommends further ti1at 
a copy of these items should be pro
vided to "other persons who are nec
essary or proper parties." This term 
is taken from the provision prepared 
for the IJA/ABA Joint Commission and 
is intended to refer to individuals, 
agencies, or institutions having a 
substantial interest in the outcome 
of the proceedings--e.g., agencies 
providing services to a child or fam
ily, schools in noncriminal misbe
havior cases based on truancy, or a 
correctional agency already super
vising a juvenile. 

The manner and timing of service 
is not specified. It should be de
signed to achieve the purpo£!es of the 
petition and summons listed above and 
to meet the time limits recommended 
in Standard 3.161. Con~unities with 
significant non-English speaking popu
lations should make provision for 
translating the petition and summons 
or notice into the languages most 
commonly used by those popUlations. 



---------------------- ---

: Rela ted Standards 
," 
}. 
;,; 3.161 
~3.163 
~3 .166 
·:'Ir 3.171 

113 



3.165 
Determination of Probable Cause 

IN CASES IN WHICH THERE HAS NOT 
BEEN A JUDICIAL DETERMINATION OF PROB
ABLE CAUSE PURSUANT TO STANDARDS 
3.116, 3.155, OR 3.157, A RESPONDENT 
SHOULD BE ENTITLED, ON REQUEST, TO A 
HEARING FOLLOWING THE FILING OF THE 
PETITION AT WHICH 'I'HE STATE IS RE
QUIRED TO ESTABLISH THAT THERE IS 
PROBABLE CAUSE TO BELIEVE THAT THE 
ALLEGATIONS IN THE PETITION ARE TRUE. 
IF PROBABLE CAUSE IS NOT ESTABLISHED, 
THE PETITION SHOULD BE DISMISSED. 
THE HEARING SHOULD BE HELD AS PROMPTLY 
AS POSSIBLE AFTER THE FILING OF THE 
RESPONDENT'S REQUEST. 

Source 

See generally, Stanley Fisher, 
Proposed Standards Relating to Pre
Adjudication Procedures, Standard 4.1 
(IJA/ABA, Draft, December 1975) . 

Commentary 

standards 3.116, 3.155, and 3.157 
provide for a determination that 
there is probab~~e cause to believe 
that the allegations in the complaint 
or petition are true, in all cases in 
which there has been a motion to 
transfer the matter to another divi
sion of the highest court of general 
jurisdiction, in which the respondent 
is being detained, or in which a juve
nile is being held in emergency cus
tody. This standard recommends that 
respondents in other delinquency, 
noncriminal misbehavior, or neglect 
and abuse cases should be entitled to 
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request a determination of probable 
cause following the filing of a de
linquency petition. Although not 
constitutionally required when the 
respondent's liberty is not signifi
cantly restrained, see Gerstein vs. 
Pugh, 420 U.S. 103 (1975), hearings 
to determine probable cause can serve 
to protect the person charged against 
unwarranted prosecution and save both 
respondents and the public the expense 
of unnecessary trials. However, be
cause Standard 3.163 recommends that 
the prosecutor determine that the 
allegations are legally sufficient be
fore filing a petition and in light 
of the broad discovery procedures rec
ommended in Standard 3.167 and the 
need to hold the time between the fil
ing of the petition and the adjudica
tion hearing to a minimum, see Stand
ard 3.161, the standard proposes that 
other than in the three situations 
specified above, probable cause hear
ings should be held only if requested 
by the respondent. Requests are lim
ited to after the filing of the peti
tion so as to avoid holding hearings 
in cases in which the intake officer 
or family court section of the prose
cutor's office conclude that the mat
ter should not be submitted to the 
family court. It is anticipated that 
probable cause hearings will be re
quested only when the respond~nt be
lieves that the allegations or th~ 
evidence to support them are so inc.de
quate that the State will be unable 
to sustain the relatively low level of 
proof required. Hence, such 



determinations should not impose a 
significant ne~ burden on the family 
court. 

It is anticipated that probable 
cause hearings requested under this 
standard may often be held in conjunc
tion with hearings requested under 
Standard 3.156 to review the terms of 
release or in conjunction with the' 
arraigr~ent proceeding if there is 
sufficient time for the parties to 

"~ prepare, ~ Standard 3.166. As with 
'~~~ ': 

the probable cause determinations 
recommended in other sections of these 
standards" the use of hearsay should 
not be totally precluded, see Stand
ard 3.155. 

The provisions adopted by the 
IJA/ABA Joint Commission recommend 
that there be a judicial finding of 
probable cause in all delinquency and 
neglect and abuse cases. Fisher, 
supra; Robert Burt and r·iichael Wald; 
Proposed Standards Relating to.Ne
glect and Abuse, Standard 5.2(b) 
(IJA/ABA, Draft, January 1976). See 
also Wisconsin Council on Criminal 
Justice Special Study Committee on 
Criminal Justice Standards and Goals, 
Juvenile Justice Standards and Goals, 
Section 12.5(d) (2d Draft, November 
1975). None of the other sets of 
standards or model legislative pro
visions reviewed and no State juve
nile code provide for probable cause 
determinations in nondetention or 
nontransfer cases. 

Related Standards 

3.116 
3.143 
3.144 
3.155 
3~157 

3.161 
3.163 
3.166 
3.171 
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3.166 
Arraignment Procedures 

AT THE INCEPTION OF THE ARRAIGN
MENT PROCEEDING, THE:fUDGE SHOULD EX
PLAIN THE ALLEGATIONS AND POSSIBLE 
CONSEQUENCES OF THE PETITION, AS WELL 
AS THE RIGHTS TO WHICH THE RESPONDENT 
IS ENTITLED, AND SHOULD APPOINT AN 
ATTORNEY TO REPRESENT THE RESPONDENT, 
IF THE RESPONDENT IS NOT ALREADY REP
RESENTED BY COUNSEL AND MEETS THE 
ELIGIBILITY REQUIREMENTS SET FORTH IN 
STANDARD 3.132 OR STANDARD 3.133. 

THE RESPONDENT SHOULD THEN BE 
ASKED TO ADMIT OR DENY THE ALLEGA
TIONS IN THE PETITION. IF THE ALLEGA
TIONS ARE ADMITTED AND THE ADMISSION 
ACCEPTED PURSUANT TO·STANDARD 3.176, 
THE CASE SHOUIJD BE SET FOR DISPOSI
TION. IF THE ALLEGATIONS ARE DENIED, 
THE STATE SHOULD BE REQUIRED TO PROVE 
TI1E ALLEGATIONS IN ACCORDANCE WITH 
STANDARD 3 .174 . A DENIAL OF THE 
ALLEGATIONS SHOULD NOT RESULT IN A 
MORE RESTRICTIVE DISPOSITION IF THE 
ALLEGATIONS ARE SUBSEQUENTLY PROVEN 
TO BE TRUE. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standards 
12.4 and 13.2 (July 1976) . 

Cotnrnentary 

For purposes of these standards, 
the term "arraignment" denotes a hear.:.' 
ing held 5 days after the filing of 
the petition, the purpose of which is 
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to advise the respondent of the formal 
charges and of the rights to which 
he/she is entitled, to determine 
whether the respondent is represented 
by counsel and to appoint cnunsel when 
appropriate under Standarfl.s 3.132 
and 3.133, and to obtain the respond
ent's aQmission to or denial of the 
allegations. It should not be con
fused with the hearings recommended 
in Standards 3.155 and 3.157 to re
view detention or placement in emer
gency custody within 24 hours after a 
juvenile has been taken into custody. 
But see Task Force, supra. 

For respondents who are not in 
custody, the arraignment is likely to 
be the first appearance before the 
family court. See Standard 3.157. It 
can be combined with the hearing to 
determine probable cause if such a 
hearing has been requested and if 
there is sufficient time for the par
ties to prepare. See Standard 3.165. 
For respondents who are in custody, 
the arraignment can be held in con
junction with the weekly review hear
ing called for by Standard 3.158. 

Although some groups, notably the 
National Advisory Commission on crimi
nal Justice Standards and Goals, 
Courts, 4.8 (U.S. 'Government printing 
Office, Washington, D.C., 1973) I have 
suggested that arraignment is unneces
sary and confusing, that many of its 
notice functions can be handled ad
ministratively, and that the admission 
or denial can be entered at the 



beginning of the adjudication pro
~ceeding, it was the conclusion of the 
'_'Advisory committee on Standards that 
:~the explanations provided by the in
~take officer and in the petition and 
~. summons, see Standards 3.146, 3.147, 

~
:. and 3.164 -:-are not sufficien·t to as
. sure that juveniles and their fami
:, lies fully understand the nature and 
: consequences of the proceedings and 
._~ 'che rights to which they are entitled. 
~ Task Force, supra. 

The second paragraph of the stand
ard reflects the policy that denial 
of the allegations should be regarded 
as an assertion of the right to have 
the State prove the allegations con
tained in the petition. Accordingly, 
exercise of this right should not be 
punished by the imposition of a harsh
er disposition in the event the alle
gations are proven. Not only is this 
necessary to avoid chilling the exer
cise of a respondent's constitutional 
rights, see .In re Winship, 397 
U.S. 358 (1970), but it is an essen
tial support to the prohibitions 
against plea-bargaining recommended 
in Standard 3.175. See Task Force, 
supra. 

Related Standards 

3.161 
3.163 
3.164 
3.171 
3.176 

Qr - • <0-'." '" ••• _ •. _ .•• _ .................. . 
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3.167 
Discovery 

EACH STATE SHOULD DEVELOP RULES 
AND GUIDELINES PERMITTING AS FULL 
DISCOVERY AS POSSIBLE PRIOR TO ADJUDI
CATION AND OTHER JUDICIAL HEARINGS. 
DISCOVERY SHOULD BE CONDUCTED INFOR
MALLY BETfREEN COUNSEL. HONEVER, THE 
FAMILY COURT SHOULD SUPERVISE THE 
EXERCISE OF DISCOVERY TO THE EXTENT 
NECESSARY TO ENSURE THAT IT PROCEEDS 
PROPERLY, EXPEDITIOUSLY, AND WITH A 
MINIMUM OF IMPOSITION ON THE PERSONS 
INVOLVED. 

Sources 

Stanley Fisher, proposed Stand
ards Relating to Pre-Adjudication 
Procedures, Standards 3.1 and 3.2 
(IJA/ABA, Draft, December 1975); ABA, 
Standards Relating to Discovery and 
Procedures Before Trial, Sections 
1.2 and 1.4 (Approved Draft, 1970). 

Cormnentary 

This standard endorses the prin
ciple of broad disclosure by all par
ties to delinquency, noncriminal mis
behavior, and neglect and abuse pro
ceedings prior to adjudication or 
other judicial hearings--e.g., trans
fer hearings pursuant to Standard 
3.116. In order to reduce delay and 
unnecessary paperwork, it provides 
that disclosures should be informal 
and automatic, rather than requiring 
a specific motion. Accord Fisher, 
supra; ABA, supra; but see Fed. R. 
Crim. P. 16. The standards on intake, 
detention, and disposition decisions 
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specifically provide for disclosure of 
the information on which those deci
sions are based. See Standards 3.147, 
3.155-3.l57, and 3.187-3.188. 

The standard does not specify the 
exact scope of disclosure. The extent 
of discovery, if any, is a subject of 
much debate. Opponents suggest that 
in criminal cases, disclosure of in
formation by the State can only assist 
the respondent in contriving a de
fense, that it may lead to intimida
tion of witnesses and nit-picking 
cross-examinations of witnesses on 
minor discrepancies between testimony 
and prior written statements, that it 
will delay and complicate the proceed
inSfs, and that because of the proscrip
tions of the Fifth Amendment to the 
Constitution, discovery can nev~r be 
a "two-way street." Proponents of 
discovery content that many of these 
arguments ,-Jere made prior to the in
troduction of discovery into civil 
proceedings but have not proven to be 
true, and that discovery helps to 
reduce gamesmanship in criminal pro
ceedings and the importance of sur
prise as a trial tactic. Moreover, 
they argue that rather than lengthen
ing the proceedings, discovery focuses 
proceedings on the issues and encour
ages guilty parties to admit to their 
guilt after seeing the evidence 
stacked against them, and suggest that 
the defense can be asked to disclose 
everything except statements of the 
respondent or defendant and whether 
or not the respondent or defendant 



will testify. The Supreme Court has 
approved mutual disclosures by the de
fense and prosecution in criminal 

'~cases in Williams vs. Florida, 309 
)/, U.s. 78 (1970) and Wardius vs. Oregon, 
;,., 412 U.S. 470 (1973). The court also 

P' 

~. called for the disclosure of social 
',i-

" r$'., 
t" 
fj:~;1; 

reports to the attorneys of accused 
delinquents facing transfer to crimi
nal court. Kent vs. United States, 
383 U.S. 541-ci966). Discovery has 
long been part of civil procedure. 

The ABA, Standards Relating to 
Discovery and Pre-Trial Procedures, 

. Sections 2.1-2.6, and 3.1-3.2 (Ap
proved Draft, 1970), provide for broad 
discovery by bot." the prosecution and 
the defense. Under the ABA provision, 
prosecutors are required to disclose, 
inter alia, the names, addresses, 
prior recorded statements, and crimi
nal records of persons they intend to 
call as witnesses, statements of the 
defendant and any codefendant, expert 
and medical reports, tangible evi
dence obtained from or belonging to 
the defendant that the prosecutor in
tends to introduce at trial, whether 
there has been electronic surveil
lance, and whether any relevant in
formation has been provided by an in
formant. The ABA standards wouldre
quire defendants to disclose, subject 
to constitutional limitations, the 
names and addresses of intended wit
nesses, the nature of the defense to 
be used at trial, experts' statements 
and the results of scientific medical 
and mental health examinations; and 
to appear in a line-up, speak for 
identification, be fingerprinted, be 
photographed, tryon clothing, pro
vide blood, hair, and other samples, 
provide hand writing samples, and 
submit to a reasonable physical or 
medical inspection. Additional sec
tions address the criteria, scope, and 
procedures for excision and the issu
ing of protective orders. 

TheIJA/ABA Joint. cornrilission has 
endorsed a comparable set of discovery 

standards for delinquency cases. How
ever, disclosures by the respondent 
are limited to the nature of the de
fense, the names of prospective wit
nesses I' and medical or scientific 
reports. Both the ABA and the IJA/ABA 
recommendations provide for additional 
discovery in the discretion of the 
court. The IJA/ABA standard would 
also allow both the state and the 
r~spondent to take depositions. None 
of the other sets of national stand
ards or model legislation address the 
issue of discovery. Several States 
and the Federal Rules of Criminal 
Procedures provide for discovery of 
varying scope by both the prosecution 
and the defense. 

Related Standards 

3.147 
3.155 
3.156 
3.157 
3.187 
3.188 
3.1810 
3.1811 
3.1813 
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3.168 
Motion Practice 

EACH JURISDICTION SHOULD DEVELOP 
RULES FOR THE REGULATION OF MOTION 
PRACTICE IN FAMILY COURT, REQUIRING 
MOTIONS NORMALLY TO BE MADE IN I'IRIT
ING AND WHEN APPROPRIATE TO BE SUP
PORTED BY AFFIDAVIT. THE RULES SHOULD 
SPECIFY TIME LIMITS FOR THE FILING OF 
MOTIONS AND FOR SERVICE ON OPPOSING 
PARTIES AND SHOULD PRESCRIBE PROCE
DURES FOR SECURING MOTION HEARINGS. 

THE RULES GOVERNING MOTIONS 
SHOULD PROVIDE FOR EXTRA-JUDICIAL 
CONFERENCES BETl'lEEN THE PARTIES BEFORE 
MOTIONS ARE ARGUED, I'IHENEVER DISCOVERY 
MOTIONS ARE FILED, AND IN OTHER AP
PROPRIATE CIRCUMSTANCES. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency prevention, Standard 
12.2 (July 1976) . 

Cornrnen'tary 

One consequence of the formaliza
tion of delinquency proceedings fol
lowing In re Gault, 387 U.S. 1 (1967}, 
is that motion practice has become an 
established part of family court pro
ceedings. Se0 e.g., Douglas Besharov, 
Juvenile Justice Advocacy, 265 et seq. 
(Practicing Law Institute, New York 
City, 1974). Pretrial motions often 
help to clarify the issues for ad
judication as well as protect the 
rights of the parties. In order to 
facilitate the smooth operation of 
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the court and to avoid unnecessary 
delay, each jurisdiction should estab
lish rules governing the time for 
filing, the form of and the procedures 
for hearing motions in delinquency, 
noncriminal misbehavior, and neglect 
and abuse cases. l'Ihenever possible, 
such rules should be promulgated on a 
statewide basis. To further assure 
the c~£icient use of court time, in
formal conferences between the oar
ties and their counsel should be 
encouraged to resolve questions re
garding discovery and other routine 
issues. 

Related Standards 

3.161 
3.162 
3.165 
3.167 
3.171 
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3.169 
Appointment and Role of 
Guardian Ad Litem 

THE FA-MILY COURT SHOULD APPOINT A 
GUARDIAN AD LITEM TO PROTECT THE 
RIGHTS AND INTERESTS OF A JUVENILE 
SUBJECT TO ITS JURISDICTION: 

a. WHO IS INCAPABLE OF ADEQUATE
LY COMPREHENDING THE NATURE 
AND CONSEQUENCES OF AND PAR
TICIPATING IN THE PROCEEDING 
BECAUSE OF IMMATURITY OR A 
MENTAL DISABILITY; 

b . WHOSE PARENT, GUARDIAN, OR 
PRIMARY CARETAKER DOE9 NOT 
APPEAR OR HAS AN ADVERSE 
INTEREST IN THE PROCEEDING; 
OR 

c . WHOSE INTERESTS OTHERWISE RE
QUIRE IT. 

THE GUARDIAN AD LITEM SHOULD IN
QUIRE THOROUGHLY INTO ALL THE CIRCUM
STANCES THAT A CAREFUL AND COMPETENT 
INDIVIDUAL IN THE JUVENILE'S POSITION 
WOULD IN DETERMINING HIS OR HER ~N
TERESTS IN THE PROCEEDINGS. 

THE APPOINTMENT SHOULD BE MADE AT 
TllE EARLIEST FEASIBLE TIME AFTER THE 
NEED THEREFORE HAS BEEN SHOWN. THE 
COURT SHOULD INFORM GUARDIANS AD 
LITEM, UPON APPOINTMENT, OF THEIR 
RESPONSIBILITIES AND POWERS. 

PERSONS WITH INTERESTS ADVERSE TO 
THOSE OF THE JUVENILE, OR A PUBLIC OR 
PRIVATE INSTITUTION OR AGENCY HAVING 
CUSTODY OF THE JUVENILE SHOULD NOT BE 
APPOINTED GUARDIAN AD LITEM. 

Sources 

See generally, Stanley Z. Fis~er, 
Proposed Standards Relating to Pre
Adjudication Procedures, Standard 
6.7 (IJA/ABA, Draft, June 1975); Task 
Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency 
Prevention, Standards 16.4 (1976). 

Commentary 

This standard describes the cir
cumstances in which a guardian ad 
litem should be appointed by the fam
ily court for a juvenile involved in 
delinquency, noncriminal misbehavior, 
or neglect and abuse proceedings, the 
duties of a guardian ad litem and the 
persons eligible for such an appoint
ment. It endorses the general princi
ple that a juvenile should have a pa
rent or guardian ad litem present 
throughout the proceedings to provide 
friendly advice and support. See 
Fisher, supra. 

Specifically, the standard rec
ommends appointment of a guardian ad 
litem in three instances. The first 
is when a juvenile is unable to under
stand the nature and possible conse
quencpq of the proceedings and to 
deter .. ,ine, rationally, his or her in
terests in that proceeding. Unlike 
the IJA/ABA provision, Fisher, supra, 
it includes children who are unable 
to appreciate the nature and conse
quences of the proceeding because of 
a mental illness or mental 
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retardation, as well as those unable 
to do so because of immaturity. See 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin
quency Prevention, supra, Standard 
16.3. Thus, in neglect and abuse 
cases involving young children or in 
delinquency and noncriminal misbehav
ior cases in which the juvenile is 
determined to be mentally ill or men
tally retarded, an adult should be 
appointed to assist in identifying 
the child's interests and protecting 
the child's rights. 

The second instance is when the 
child's parents are not present to 
provide advice during the proceeding 
or when their irlterests in the pro
ceeding conflict with those of the 
child. Similar provisions are com
monly found in statutes authorizing 
appointment of a guardian ad litem. 
See e. g., Model Act for Family Courts, 
Section 41 (U.S. Department of Health, 
Education, and Welfare, Washington, 
D.C., 1975). Uniform Juvenile Court 
Act, Section 51 (National Council of 
Juvenile Court Judges, 1968); ~ 
also Fisher, supra; Task Force, 
supra. A discussion of ,,,hat consti
tutes adverse interest is contained 
in'the commentary to Standard 3.132. 

The third instance is when, for 
some other reason, the juvenile needs 
an independent adult to provide guid
ance, for example, when "the parent 
seems incompetent, disinterested or 
otherwise incapable of being a source 
of positive guidance and support of 
the child." Fisher, supra. 

The standard suggests that the 
guardian ad litem take on the duties 
that the juvenile or the juvenile's 
parent acting on the juvenile's behalf 
would normally perform. Ordinarily, 
when the juvenile is the respondent, 
the guardian ad litem should insist 
that the State prove the allegations 
in the petition. See Task Force, 
supra, Standard 16.4; Fisher, supra; 
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and Standard 3.174. Unlike the 
provision adopted by the IJA/ABA 
Joint Commission, the standard does 
not recommend that the guardian ad 
litem have an independent role i;-the 
proceedings. See Standards 3.132 and 
3.133. 

The standard would bar all persons 
whose interests conflict with those 
of the juvenile from serving as guard
ian ad litem. This is intended to 
include the juvenile's parents, 
guardian, or primary caretaker in 
neglect and abuse and noncrimir.al mis
behavior proceedings. Similarly, be
cause the guardian ad litem is in
tended to serve as an independent re
source to assist in the determination 
of the child's interests aDd because 
agency represen~atives often have in
stitutional concerns to consider, the 
standard would prohibit the appoint
ment of such representatives in order 
to avoid the risk that the child's 
interests will be confused with or 
ignored in favor of agency needs. Un
like the IJA/ABA provision, but in 
accord with the recommendations of 
the Standards and Goals Task Force on 
Juvenile Justice, the standards would 
allow a juvenile's attorney to serve 
as guardian ad litem. See also Draft 
Model Child Protection Act, Section 
25 (U.S. Department of Health, Educa
tion, and Welfare, March 1976); but 
see Alan Sussman and Stephan Cohen, 
The Model Child Abuse and Neglect Re
porting Law, Section 15 (Ballinger 
Publishing Co., Cambridge, Mass., 
1975). Although as noted by the 
Supreme Court of Vermont, "a lawyer 
attempting to function as both guard
ian ad litem and legal counsel is cast 
in the quandry of acting as both at
torney and client, to the detriment 
of both capacities and the possible 
jeopardizing of the infant's inter
ests," In re Dobson, 125, vt. 165, 
168, 212 A.2d 620, 622 (1965), tlle 
Advisory Committee on Standards con
cluded that the experience with guard
ians ad litem in family court 



roceedings is not sufficient to de
termine the practical effects of this 
pparent conflict and, therefore, that 

an absolute ban is not appropriate. 
However, nothing in the standard is 
intended to discourage appointment of 
relatives whose interests are not ad
verse to those of the juvenile or con-

, cerned individuals from religious, 
academic, community services, or. vol

i; unteer organizations to serve as 
'. guardians ad litem. Beoause in many 

instances a person so appointed will 
be unfamiliar with the duties, re
sponsibilities, and role of a guard
ian ad litem, these matters should be 
explained by the family court at the 
time of appointment. 

Related standards 

3.132 
3.133 
3.134 
3.171 
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3.17 
Adjudication Procedures 

3.171 
Rights of the Parties 

IN ADDITION TO THE RIGHT TO COUN
SEL, THE RIGHT TO A PUBLIC PROCEEDING, 
AND THE RIGHT TO APPEAL SPECIFIED IN 
STANDARDS 3.131, 3.132, 3.133, 3.172, 
AND 3.191, THE PARTIES TO MATTERS 
FILED PURSUANT TO THE JURISDICTION OF 
THE FAMILY COURT OVER DELINQUENCY, 
NONCRIMINAL MISBEHAVIOR,* AND NEGLECT 
AND ABUSE SHOULD BE ENTITLED: 

a. TO PRIOR NOTICE OF ALL 
PROCEEDINGS; 

b . TO BE PRESENT AT ALL 
PROCEEDINGS; 

C. TO COMPEL THE ATTENDANCE OF 
WITNESSES; 

d. TO PRESENT EVIDENCE AND CON
FRONT AND CROSS-EXAMINE 
WITNESSES; 

e. TO AN IMPARTIAL DECISION
MAKER; AND 

f. TO ALL THE OTHER RIGHTS AC
CORDED TO DEFENDANTS IN CRIMI
NAL CASES EXCEPT FOR THE RIGHT 
TO INDICTMENT BY A GRAND JURY" 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vent~ion does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisuiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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THE RIGHT TO A TRIAL BY JURY, 
THE RIGHT TO BAIL, AND IN NE
GLECT AND ABUSE CASES, THE 
RIGHT TO HAVE THE ALLEGATIONS 
PROVEN BEYOND A REASONABLE 
DOUBT. 

A VERBATIM RECORD SHOULD BE MADE 
OF ALL PROCEEDINGS. 

Sources 

See generally, Task Force to De
velop Standards and Goals for Juvenile 
Justice and Delinquency Prevention, 
Standards 12.3 and 13.4 (July 1976); 
see also Robert Dawson, Proposed 
Standards Relating to Adjudication 
2.1, (IJA!ABA, Draft, December 1974) ; 
Lee Teitelbaum, Proposed Standards 
Relating to Counsel for Private Par
ties, standard 2.3 (IJA/ABA, Draft, 
May 1975); Robert Burt and Michael 
Wald,Proposed Standards Relating to 
Neglect and Abuse, Standards 5.1 and 
5.3(d) (IJA/ABA, Draft, January 1976) . 

Commentary 

This standard sets forth the basic 
due process and other rights which 
should be accorded individuals whose 
liberty or fundamental interests are 
being challenged by the government. 
It is intended to apply throughout 
delinquency, noncriminal misbehavior, 
and neglect and. abuse proceedings, 
not merely during the adjudication 
stage. 

In a series of decisions over the 
past 10 years, the Supreme Court has 
begun to spell out the rights to 
which a juvenile in a delinquency 
proceeding is entitled. In In re 
Gault, 387 U.S. 1 (1967), the Supreme 
Court held that. juveniles are entitled 

. to "fundamental fairness" and that 
adjudication hearings in delinquency 
cases are to be measured against due 
process standards. See also United 
S.tates vs. Kent, 383 U.S. 541 (1966). 
Specifically, the Court held that: 
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DUe Process requires adequate, 
timely, written notice of the 
allegations against the respond
ent. Juveniles, in all cases 
in which they are in danger of 
loss of liberty because of com
mitment, are to be accorded, 
on due process grounds, the 
right to counsel, the privilege 
against self-incrimination, and 
the right to confr.ont and cross
examine opposing witnesses under 
oath.. (Monrad Paulsen and 
Charles Whitebread, Juvenile 
Law and Procedure, (National 
Council of Juvenile Court 
Judge s , 1974).) 

Subsequently, in In re Winship, 397 
U.S. 358 (1970), the Court applied 
the "beyond a reasonable doubt" 
standard of proof to delinquency 
matters, and in Breed vs. Jones 

U.S. , 95 s.ct. 1779 (1975), it 
held tha~an adjudicated delinquent 
could not be retried as an adult for 
an offense that formed the basis of 
the delinquency proceeding. However, 
as is discussed in more detail in 
Standard 3.173, the Court has also 
concluded that juveniles do not have 
a Federal constitutional right to a 
trial by jury in delinquency proceed
ings. McKeiver vs. Pennsylvania, 
403 U.S. 528 (1971). 

virtually all States provide for 
the right to appeal from delinquency 
adjudications by rule or statute. 
See Standard 3.191. Almost three
fourt'it' of the States statutorily pro
vide for notice, and almost half en
title juveniles to compulsory process. 
At least 21 States currently have 
rules or statutes providing some form 
of the right against self-incrimina-

.tion; 17 States provide a right to a 
transcript of the proceedings; 15 
States entitle accused delinquents to 
call and cross-examine witnesses; and 
10 States apply the right against 
unreas0nable search and seizure to 
delinquency proceedings. Herbert 



Beaser, Runaway Youth: From What to 
Where, 92, 119-124 (Educational Sys
tems Corp., Washington, D.C., 1975). 
Many additional States provide for 
one or more of these rights through 
judicial decree. 

On the basis·of these decisions 
and statutory provisions, and in ac
cord with the recommendations of the 
IJAjABA Joint Commission, Dawson, 
supra, and the Standards and Goals 
Task Force on Juvenile Justice, supra, 
the standard provides that juveniles 
accused of committing an act of de
linquency should be afforded the 
rights to notice to be present at all 
proceedings, to compulsory process, to 
call and cross-examine witnesses, and 
to an impartial decisionmaker, in 
addition to the rights to counsel, to 
an open proceeding, and to appeal 
specifically addressed iL Standards 
3.132, 3.172, and 3.191. The right 
to be present at the proceedings is 
not intended to imply that adjudica
tion hearings, once begun, must be 
suspended if respondents absent them
selves voluntarl.ly, see Dawson, supra, 
Standard 1.3, or that respondents may 
not be excluded if they continually 
disrupt the proceedings. Illinois 
vs. Allen 397 U.S. 337 (1970). In 
view of the right to an impartial 
decisionmaker and the absence of a 
jury, judges who learn the facts of 
the case or information regarding the 
respondent's prior record and back
ground prior to the adjudication hear
ing, e.g., at a detention review hear
ing under Standard 3.155, should or
dinarily excuse themselves if asked 
to do so. See Task Force, supra. 

The standard also provides for the 
preparation of a verbatim transcript 
of all proceedings, ~ Standard 
3.192, and that, with three excep
tions, accused delinquents should be 
afforded the same rights as criminal 
defendants--e.g., the rights against 
double jeopardy, Breed vs. Jones, 
supra; against self-incrimination, 

In re Gault, supra, and against 
unreasonable search and seizure. See 
e.g., In re Marsh, 40 Ill. 2d 53, 
237 N.E. 2d 529 (1968); State vs. 
Lowry 95 N.J. supra. 307, 230 A.2d 
907 (1967); In re B.M.L., 506 P.2d 
409 (Colo. App. 1973); Task Force 
supra, Standard 12.6. The first of 
these exceptions is the right to in
dictment by a grand jury. As is noted 
in the commentary to Task Force Stand
ard 12.3, "the right to indictment by 
a grand jury which exists in many 
jurisdictions is a costly and anach
ronistic device which few suggest 
should be extended to juvenile de
linquency proceedings." Moreover, 
Standards 3.155, 3.157, and 3.165 
recommend procedures that in many ways 
provide a substitute for the screening 
functions that grand juries are in
tended to serve. The second exception 
is the right to a trial by jury. 
Accord McKiever vs. Pennsylvania, 
supra; Task Force, supra; Model Act 
for Family Courts, Section 29 (U.S. 
Department of Health, Education, and 
Welfare, Washington, D.C., 1975); but 
see Dawson, supra. The reasons under
lying this exception are discussed in 
the Commentary to Standard 3.173. The 
third exception is the right to bail. 
The Commentary to Standard 3.151 ex
plains the basis for excluding bail 
as a means for releasing a juvenile 
from detention and the procedures 
proposed to safeguard the interests 
that the right to bail is intended to 
protect. Accord Task Force, supra; 
Freed, Terrell, and Schultz, supra, 
standard 4.7. 

As is noted earlier, the standard 
is not limited to delinquency cases. 
with the exception of the level of 
proof required to sustain the allega
tions in a neglect or abuse petition, 
see standard 3.174, it recommends that 
the same spectrum of rights be af
forded to persons accused of engaging 
in noncriminal misbehavior, or ne
glecting or abusing a child. Current
ly, in States that include rur.ning 
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away, truancy, and other forms of 
noncriminal misbehavior within the 
scope of the jurisdiction over delin
quency, little differentiation is made 
in the rights provided juveniles ac
cused of committing acts that would 
be a cr .ime if committed by an adul t 
and those accused of committing a 
"status offense." See Beaser, supra. 
In jurisdictions that distinguish 
between delinquency and noncriminal 
misbehavior the situation is not as 
clear, although many extend basic 
due process guarantees to juveniles 
involved in both types of cases. See 
e.g., In re Cecilia R., 36 N.Y. 2d 
317, 327 N.E. 2d 812 (1975); Leache 
vs. State, 428 S.W. 2d 817 (Tex. ct. 
Crim: App., 1968); State ex rel. 
Wilson vs. Bambrich, 195 S.E. 2d 721 
(1973). California Welfare and In
stitutions Code Section 630 (West, 
1972); but see In re Henderson, 199 
N.W. 2d III (Iowa, 1972). with re
gard to neglect and abuse, many 
States already provide at least some 
due process rights to parents and 
juveniles involved in such cases. 
See cases cited in Elizabeth Browne 
and Lee Penny, The Non-Delinquent 
Child in Juvenile Court: A Digest 
of Case Lal~, 32-56 (National Council 
of Juvenile Court Judges, 1974); see 
also Commentqry to Standard 3.133. 
The Standard and Goals Task Force on 
Juvenile Justice did not address these 
issues beyond provision of the right 
to counsel, notice, and a hearing. 
The IJA/ABA Joint Commission went 

. somewhat further, recommending that 
the parties in neglect and abuse 
cases be afforded the rights to no
tice, presence, counsel, compulsory 
process, and trial by jury. Burt 
and Wald, supra.' 

In Goldberg vs. Kelly, 397 U.S. 
254, 263 (1970), the Supreme Court 
commented that: 

The extent to which procedural due 
process must be afforded the 
[individual] is influenced by the 

extent to which he. maybe con
demned to suffer grievous loss· 
and depends upon whether the 
[individual's] interest in 
avoiding that loss outweighs 
the [institutional] interest 
in summary adjudication. 

! ~:' 

The Advisory Committee on standards: 
concluded that a juvenile's loss of 
liberty following a noncriminal mis
behavior adjudication constitutes a 
"grievous los s ," even though that, 
juvenile would not be placed in a 
secure detention or correctional fa':' 
cility; that infringement upon a 
parent's "natural right" to control 
and supervise his/her children follow
ing adjudication of a noncriminal mis
behavior or neglect or abuse petition 
constitutes a "grievous loss," see 
Griswold vs. Connecticut, 381 U.S. 
479 (1965); Stanley vs. Illinois, 405 
U.S. 645 (1972); that enhancing the 
opportunity for all parties to be 
fairly heard will not destroy the pur
pose, promptness, or effectiveness Of 
family court proceedings; and, there
fore, that "the interest in avoiding 
that loss outweighs • . . the interest 
in a summary proceeding." Practi
cally speaking, there appears to be 
no sound basis for permitting a ju
venile brought before the court for 
being truant or parents accused of 
abusing their child to be required to 
testify against themselves or to be 
subject to a second prosecution based 
on the same conduct, while protecting 
accused delinquents from being com
pelled to incriminate themselves and 
from being placed twice in jeopardy. 
On the other hand, there is good rea
son to believe that by increasing the 
actual and perceived fairness of the 
juvenile justice system, the applica
tion of those rights to delinquency, 
noncriminal misbehavior, and neglect 
and abuse cases will substantially 
strengthen and improve the adminis
tration of juvenile justice. 



Related Standards 

3.116 
3.131 
3.132 
3.133 
3.134 
3.146 
3.147 
3.155 

'3.156 
3.157 
3.158 
3.164 
3.165 
3.166 
3.167 
3.168 
3.172 
3.173 
3.174 
3.176 
3.186 
3.1BB 
3.189 
3.:1.810 
3.1811 
3.1812 
3.1813 
3.191 
3.192 
3.2 
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3.172 
Public and Closed Proceedings 

AT THE BEGINNING OF THEIR INITIAL 
APPEARANCE BEFORE THE .FAMILY COURT, 
SUBJECTS OF A DELINQUENCY, NONCRIMINAL 
MISBEHAVIOR,* OR NEGLECT AND ABUSE 
COMPLAINT OR PETITION SHOULD BE IN
FORMED BY THE FAMILY COURT JUDGE THAT 
THEY HAVE A RIGHT TO HAVE THE PROCEED
INGS OPEN TO THE PUBLIC AND THAT IF 
THEY WAIVE THIS RIGHT, ALL PROCEED
INGS WILL BE CLOSED TO EVERYONE BUT 
THE JUDGE, NECESSARY COURT PERSONNEL, 
THE PARTIES, THEIR COUNSEL AND FMa
LIES, AND OTHER PERSONS APPROVED BY 
THE COURT. 

IF CLOSED PROCEEDINGS ARE RE
QUESTED, ALL PERSONS OTHER THAN THOSE 
LISTED ABOVE SHOULD BE EXCLUDED FROM 
THE COURTROOM, AND THE PERSONS AL
LOWED TO REMAIN AS WELL AS WITNESSES 
SHOULD BE INSTRUCTED NOT TO DIVULGE 
THE IDENTITY OF THE SUBJECT OF THE 
COMPLAINT OR PETITION AND HIS OR HER 
FAMILY. 

WRITTEN VOLUNTARY GUIDELINES 
SHOULD BE DEVELOPED BY THE NEWS MEDIA. 
IN CONSULTATION WITH THE FAMILY COURT 
TO OUTLINE THE ITEMS RELATED TO FAM
ILY COURT PROCEEDINGS THAT ARE AND 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
C'\Tllllendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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ARE NOT GENERALLY APPROPRIATE FOR 
REPORTING. 

ON A MOTION BY ANY PARTY OR ON 
THEIR OWN INITIATIVE, FAMILY COURT 
JUDGES SHOULD BE AUTHORIZED TO CLOSE 
THE PROCEEDINGS TEMPORARILY TO PRO
TECT A WITNESS FROM EMOTIONAL DURESS. 
FAMILY COURT JUDGES SHOULD ALSO BE 
AVTHORIZED TO EXCLUDE INDIVIDUALS WHO 
ARE CREATING DISTRACTIONS OR DISTURB
ANCES FROM THE COURTROOM. 

Sources 

See generally Robert Dawson, 
Proposed Standards Relat,ing to Adjudi
cation, Standards 6.1 and 6.2(a) and 
(d) (IJA/ABA, Draft, December 1974) . 
TaskForce to Develop Standards and 
Goals for Juvenile Justice and De
linquency Prevention, Standard 12.3 
(July 1976); Nebraska Press Associa-
tion vs. Stuart, U.S. _, 96 s.ct. 
2791 (1976). 

Commentary 

In his concurring oplnlon in 
Nebraska Press Association vs. Stuart, 
supra, 96 S.Ct, at 2816, Mr. Justice 
Brennan commented that: 

Secrecy of judicial action can 
only breed ignorance and distrust 
of courts and suspicion concern
ing the competence and impartial
ity of judges; free and robust 
reporting, criticism, and debate 
can contribute to public 



understanding of the rule of 
law and to comprehension of the 
functioning of the entire crimi
nal justice system, as well as 
improve the quality of that sys
tem by subjecting i't to the 
cleansing effects of exposure 

. and accountability. (See also 
McKeiver vs. Pennsylvania 403 
U.S. 528 (1971) (Mr. Justice 
Brennan, concurring) .) 

Following this reasoning, the IJAjABA 
Joint Commission and the Standards 
and Goals Task Force on Juvenile Jus
tice both recommend that respondents 
be entitled to open at least delin
quency proceedings to the public. 
The major objection against open hear
ings in family court proceedings has 
been the notoriety and publicity to 
which a juvenile and family may be 
subject, and the destruction of the 
"case work" atmosphere which has 
characterized the juvenile court. 
Most states currently permit only 
limited public access to juvenile or 
family court proceedings. A few pro
vide broader access but attempt to 
limit pUblication of the juvenile's 
name. 

On the other hand, it has been 
argued that closing proceedings to 
public view may encou~age some judges 
to become lax in their application of 
the law, that rights should not be 
dependent upon unproven policy consid
erations, and that opening family 
court hearings will generate community 
support for the family court. See 
e.g., Douglas Besharov, Juvenile Jus
~ Advocacy, 290-291 (Practicing 
Law Institute, New York City, 1974); 
President's Commission on Law Enforce
ment and Administration of Justice, 
Task Force Report: Juvenile Delin
quency and Youth Crime, 38-39 and 86j 
Lindsay Arthur and William Gauger, 
Disposition Hearings: The Heartbeat 
of the Juvenile Court, 51 (National 
Council of Juvenile Court Judges, 

1974); RLR vs. State, 487 P.2d 27 
(Aka. f 1971). 

The Advisory committee on Stand
ards, on the basis of these arguments 
and the Nebraska Press Association 
decision, concluded that the respond
ent should have the option of opening 
or closing the proceedings to the 
general public. Accordingly, the 
standard recommends that persons sub
ject to jurisdiction of the family 
court over delinquency, noncriminal 
misbehavior, and neglect and abuse 
should be advised of their right to 
chosse between having the proceedings 
closed or open at their first appear
ance before the court. For persons in 
custody, the first appearance will be 
a detention hearing within 24 hours 
of arrest. See Standard 3.155. For 
persons not in custody, the first 
appearance before the family court 
will usually be at the arraignment 
proceeding, unless a hearing to re
view the conditions of release has 
been held prior to the filing of the 
petition. Standards 3.156 and 3.166. 
The term "open to the public" is in
tended to mean open to anyone who 
wishes to attend including the press. 
The term "closed proceeding" is in
tended to mean that hearings will be 
open to the judge, court personnel 
(e.g., cour't reporter and clerk), 
the par.ties, their family and counsel, 
and persons with a special interest 
in attending who have received speci
fic permission to be present from the 
family court--e.g., researchers or 
students studying the operation of 
the family court. See Task Force, 
supra; Dawson, supra, Standard 6.2(b); 
Model Act for Family Courts Section 
29(c) (u.S. Department of Health, 
Education, and Welfare, Washington, 
D.C., 1975). So that the parties 
are made fully aware of the implica
tions of each choice, it is recom
mended that the judge notify them as 
to who is included in a closed 
sessiq'1. 
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Witnesses are not included in the 
list of persons automatically ad
mitted as spectators to closed pro
ceedings, because in many jurisdic
tions, witnesses are often excluded 
from the courtroom at the request of 
the: parties in order to reduce the 
po~.sibility that they may consciously 
01: unconsciously alter their st.:o.ries 
to conform to prior testimony. In 
reviewing a request to exclude wit
nesses when the respondent has opted 
for an open hearing, the judge should 
determine that there is reasonable 
likelihood that accurate fact-finding 
cannot be achieved without prohibit
ing witnesses from watching the 
proceedings. 

When the subject of a complaint 
or respondent to a petition has opted 
for a closed proceeding, the judge 
should direct the persons present and 
witnesses not to disclose the identity 
of the juvenile and the juvenile's 
family outside the courtroom. The 
similar provisions in the standards 
approved by the IJA/ABA Joint Com
mission and in the Model Act for Fam
ily Courts do not exclude the press 
from such an order or direction. How
ever, the imposition of a ban on pub
lication of information available to 
the public was held to be a prior re
straint violating the First Amendment 
of the Constitution except when no 
alternative measure would "sufficient
ly mitigate the adverse effects of 
the pre-trial publicity." Nebraska 
Press Association vs. Stuart, supra, 
96 S.Ct. at 2805. See also Cox 
Broadcasting Corp. vs. Cohn, 420 U.s. 
469 (1975). Although the reasons 
underlying the prohibitions against 
identifying juveniles and their fam
ilies are not the same as those in
volved in the Nebraska Press Associa
tion case, and the Court has specifi
cally refrained from deciding whether 
proceedings may be closed, Id., at 
2811, fn. 3, 2814, fn. 11 (Mr. 
Justice Brennan concurring), and the 
extent to.which.public access to 

1.32 

juvenile records may be limited, Cox 
Broadcasting Corp. vs. Cohn, supra, 
420 U.s. at 496, fn. 26, the strong 
policy evidenced in ti10se cases 
against imposing prior restraints on 
publication indicates that the parens 
patriae philosophy cannot superoede 
the guarantees of the First Amend
ment. Hence, the standard, following 
the suggestion in Sheppard vs. Maxwell 
384 U.s. 333, 360-361 (1966) limits 
the controls over identification of 
juveniles and their families to those 
persons present in closed proceed
ings--i.e., the parties, their coun
sel and families, court personnel, 
witnesses and. other persons admitted 
with the express permission of the 
Court. See Nebraska Press Association 
vs. Stuart, supra, 96 s.ct. at 2823 
(Mr. Justice Brennan concurring) i 

ABA, Standards Relating to Fair Trial 
and Free Press, Section 2.3 (Approved 
Draft, 1968). 

For open hearings, the standard 
endorses the development of voluntary 
guidelines by the media and the fam
ily court. Such guidelines should 
reflect the "fiduciary-like" duty of 
the press to exercise the protected 
rights responsibly. Nebraska Press 
Association vs. Stuart, supra, 96 
s.ct. at 2803. See also President's 
Commission, supra, 39. It is antici
pated that as such guidelines are 
established throughout the United 
States, the problem foreseen by the 
Court of violations by out-of-State 
reporters in sensational cases will 
be significantly diminished. Nebraska 
Press Association vs. Stuart, supra, 
96 S.ct. at 2798. 

The standard does not adopt the 
posi tion recormnended in the provisions 
adopted by the IJA/ABA Joint Co~~is
sion and Standards and Goals Task 
Force that the respondent be able to 
select whom he or she wishes to be 
present. In most instances, only 
those with a personal interest in 
the case will be present and having 



the hearings either open to all or 
closed except to a clearly designated 
few relieves the family court judge 
of delicate decisions regarding obser
vation by the media in cases that are 
nominally open to the public. How
ever, the standard does provide for 
temporary closure of the hearing to 
protect the emotional heal tri of a 
particular witness--e.g., a rape vic
tim or young victim of sexual abuse. 
See Task Force, supra, and for expul
sionof persons who disrupt the pro
ceedings. Dawson, supra; Task Force, 
supra. 

Related Standards 

3.155 
3.161 
3.166 
3.171 
3.173 

i 
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3.173 
Finder of Fact 

CONTESTED ADJUDICATORY HEARINGS 
IN DELINQUENCY, NONCRIMINAL MISBEHAV
IOR,* AND NEGLECT AND ABUSE CASES 
SHOULD BE CONDUCTED BY A FAMILY COURT 
JUDGE WITHOUT A JURY. 

Sources 

Model Act for Family Courts, Sec
tion 29(a) (U.S. Department of Health, 
Education, and Welfar~, washington, 
D.C., 1975); Task FOIce,to Develop 
Standards and Goals fer Juvenile 
Justice and Delinquency Prevention, 
Standard 13.4 (July 1976); Na.ional 
Advisory Commission on Criminal 
Justice Standards and Goals, Courts, 
Section 14.4 (U.S. Government Print
ing Office, Washington, D.C., 1973). 

Comrnentary 

The standard recomrnends against 
jury trials in delinquency, noncrimi
nal misbehavior, and neglect and abuse 
cases. This follows the Supreme 
Court's decision in McKeiver vs. 
Pennsylvania, 402 U~S. 528 (1971) 

*The National Advisory Comrnittee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
omrn~ndation of. the Advisory Committee 
on Sto.ndards regarding jurisdiction 
over nondriminal misbehavior. See 
Commentary to Standard 3.112. 
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that jury trials are not constitu
tionally required in delinquency 
cases. 

The IJA/ABA Joint Commission has 
recommended jury trials in both de
linquency and neglect and abuse cases 
in order to assure, inter alia, that 
int.ervention into tl).e lives of a 
child and family reflects "widely 
shared community norms," and about a 
third of the States provide by stat
ute or decision for a right to jury 
in delinquency cases, although the 
right appears to be exercised rela
tively inf:::;equently. Robert Burt and 
Michael Wald, proposed Standards Re
lating to Abuse and Negl,ect, Standard 
5.3(e) (i) (IJA/ABA, Draft, January 
1976); Robert Dawson, Proposed Stand
ards RelaUDg to Adjudication, Stand-

·'ard 4.1 (IJA/ABA, Draft, December 
1975); see also, RLR vs. State, 487 
P.2d 27 (Aka., 1971); Wisconsin Coun
cil on Criminal Justice Special Study 
Comrnittee on Criminal Justice Stand
ards and Goals, Juvenile Justice 
Standards and Goals, Sub-Goal 12.13 
(2d Draft, November 1975). However, 
the Advisory Committee on Standards 
concluded that the accountability and 
protections pffered by juries could 
be secured by allowing family court 
proceedings to be open to the public 
and by specifically applying the 
right. to an impartial decisionmaker 
to family court proceedings, without 
introducing the rigidity and delay 
that jury trials inevitably foster. 
See Standards 3.171 and 3.172; see 
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also McKiever, supra, 550j Task Force, 
supra; Model Act for Family Courts, 
supra; National Advisory Commission, 
supra; President's Commission on Law 
Enforcement and Administration of Jus
tice, Task Force Report: Juvenile De
linquency and Youth ~rime, 38 (U.S. 
Government Printing Office, Washing
ton, D.C., 1967). 

Related Standards 

3.171 
3.172 

" 
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3.174 
Burden and.Leve'l of Proof 

IN CONTESTED Dli:LINQUENCY AND 
NONCRIMINAL MISBEHiWIOR CASES, * THE 
STATE SHOULD BEAR i,'mE BURDEN OF PROV
ING THE ALLEGATIONS IN THE PETITION 
BEYOND A REASONABI',E DOUBT. 

IN CONTESTED I'mGLECT AND ABUSE 
CASES I THE STATE :.3HOULD BEAR THE BUR
DEN OF PROVING TIj.E ALLEGA.TIONS IN THE 
PETITION BY CLEAR AND CONVINCING 
EVIDENCE. 

Source 

Task Force to Develop Standards 
and Goals for J:uvenile~,'ustice and 
Delinquency Prf!!vention, Standards 
13.4, U.S, ami 13.7 (July 1976); see 
also Robert DaMson, proposed Star:d
ardsRelatin~ to Adjudication, Stand
ard 4.3 (IJA/ABA, Draft, December 
1975); Robei't Burt and Michael Wald, 
Proposed ~rtandards Relating to Ne
glect ~:ml Abuse, Standard 5.3 (e)(:a) 
(IJ./1.!ABA, Draft, January 1976) . 

*The National Advisory Committee on 
Juvenil.e Justice and Delinquency Pre
ventiondoes not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding the jurisdic
tion of the family court over noncrim~ 
inal misbehavior. See Commentary to 
Standard 3.112. --
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Commentary 

This standard assigns th0 burden 
of proof and sets the level of proof 
required for the three types of ad
judicatory hearings discussed in these 
s'candards. In contested delinquency 
proceedings, the burden is on the 
prosecution to prove the allegations 
in the petition beyond a reasonable 
doubt. This follows the constitu
tional requirements set down in In re 
Winship, 397 U.S. 358 (1970). The 
standard recommends that the same 
level of proof appJy to noncriminal 
misbehavior proceedings. This follows 
the practice' in about a quarter of 
the states and the recommendation of 
the Uniform Juvenile Court Act, Sec
tion 29(b) (National Conference of 
Commis sioners on Uniform Sta t;e Laws I 
1968). Allowing allegations of 
noncriminal misbehavior to be prov'en 
by a preponderance of the evidence has 
often encouraged use of the family 
court's jurisdiction over noncriminal 
misbehavior when the evidence support
ing a delinquency complaint or peti
tion appears weak . 'rhis distorts the 
purposes of both types of jurisdiction. 
The Standards and Goals Task Force 
on Juvenile Justice did not specify 
the level of proof applicable in 
noncriminal misbehavior cases. I.ts 
provision requires that "the family 
court should determine whether each 
of the facts alleged in the petition 
is true," and that "there should not 
be a designation of fault attached to 
these determinations." Task Force; 
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supra, Standard 10.2. The IJA/ABA 
Joint Commission did not address this 
issue because it recommends elimina
tion of family court jurisdiction over 
noncriminal misbehavior. See also 
Model Act for Family Courts, Section 
32 (U.S. Department of Health, Educa
tion, and Welfare, Washington, D.C., 
1975) . 

For neglect and abuse proceedings, 
the standard endorses the position 
adopted by the Task Force on Stand
ards and Goals for Juvenile Justice, 
supra, the IJA/ABA Joint Commission, 
Burt and Wald, supra, the Model Act 
for Family Courts, supra, and the 
Uniform Juvenile Court Act, supra. 
Neglect and abuse cases are not eas
ily classified as either civil or 
criminal. On the one hand, the fun
damental right of parents to raise 
their children is being ch~llenged 
by the State. See Stanley vs. 
Illinois 4)5 U.S. 645 (1972). On the 
other hand, the purpose of this inter
vention is protective, not punitive. 
Accordingly, neither the preponder
ance of the evidence nor the beyond~ 
a-reasonable-doubt levels of proof 
appear to be appropriate. Given the 
nature of the rights being challenged 
and the possible harm to the child 
from unwarranted intervention, pre
ponderance of tile evidence appears to 
be too low, but in light of the dif
ficulties of proof, especially when 
y"",mg children are involved, the be
yond-a-reasonable-doubt level of proof 
does not provide adequate protection 
for the child. Hence, the standard 
recommends that the State must present 
clear and convincing evidence that 
the juvenile is endnagered in any of 
the ways specified by Standard 3.113. 

Related Standards 

3.131 
3.171 
3.173 
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3.175 
Plea Negotiations 

ALL FORMS OF PLEA NEGOTIATIONS, 
INCLUDING NEGOTIATIONS OVER THE LEVEL 
OF CHARGING AS WELL AS OVER THE DIS
POSITION, SHOULD BE ELIMINATED FROM 
THE FAMILY COURT PROCESS. UNDER NO 
CIRCUMSTANCES SHOULD THE PARTIES EN
GAGE IN DISCUSSIONS FOR THE PURPOSE 
OF AGREEING TO EXCHANGE CONCESSIONS 
BY THE PROSECUTOR FOR AN ADMISSION TO 
THE ALLEGATIONS IN THE COMPLAINT OR 
PETITION. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 13.1 
(July 1976); See also National Ad
visory Commission on Criminal Justice 
Standards and Goal::;, Courts, Stand
ard 3.1 (U.S. Government Printing 
Office, Washington, D.C., 1973). 

Commentary 

Although plea bargaining has not 
been as prevalent in delinquency and 
noncriminal misbehavior proceedings 
as it has in adult criminal cases, 
it is becoming increasingly common. 
See Douglas Besharov, Juvenile Jus
tice Advocacy, 311 (Practicing Law 
Institute, New York, 1974). Despite 
approval of the practice by the 
Supreme Court, Santobello.vs.New York 
404 U.S. 257 (1971), debate over the 
propriety and impact of plea negotia
tion continues. Proponents of plea 
bargaining including the President's 
T.ask Force on Law Enforcement and 

138 

Administration of Justice, The Chal
lenge of Crime in a Free Society (U.S. 
Government Printing Office, Washing
ton, D.C., 1967); the ABA Standards 
Relating to Pleas of Guilty (Approved 
Draft, 1968); and James Manak, Pro
posed Standards Relating to the-
Prosecution Function, Standards 5.1-
5.4 (IJA/ABA, Draft, Decenber 1975) , 
suggest that plea negotiation promotes 
rehabilitation through facilitating 
the imposition of less stringent cor
rectional measures better suited to 
the provision cf treatment and by 
encouraging defendants to :eace up to 
their gUilt; speeds the adjudicative 
process; adds flexibility while allow
ing both the State and the defendant 
to reduce the risks inherent in trial 
and sentencing; and conserves the 
resources of the criminal justice 
system. They argue that many of thP. 
problems cited by the opponents of 
plea bargaining can be alleviated 
through careful oversight and 
regulation. 

Opponents of plea bargaining, such 
as the National Advisory Commission 
on Criminal Justice Standards and 
Goals, Courts, supra, and the Task 
Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency 
Prevention, supra, contend that the 
process is inherently coercive, be
cause prosecutors are inevitably led 
to "overcharge" in order to gain a 
superior bargaining position and 
judges tend to reward individuals who 
foresake their right to trial with 



ore lenient sentences; that it allows 
jurisdictions to obscure the inade
uacy of their criminal justice sys

tems and attorneys to evade their 
ethical duties; that it reduces the 
rationality and equity of the adjudi
cation and dispositional process; that 
it impairs rehabilitation by reducing 
respect for that process; and that 
these problems cannot be cured by 
even the most rigorous of procedural 
safeguards. See also Albert 
Alschuler, The Defense Attorney's 
Role in Plea Bargaining, 84 Yale Law 
Journal 1179 (1975); Albert Alschuler, 
The Prosecutor's Role in Plea Bargain
ing, 36 university of Chicago Law 
Review 50 (1968) i Jonathan Casper, 
American Criminal Justice: The De
fendant's Perspective (Prentice Hall, 
Englewood Cliffs, N.J., 1972). 

After careful consideration of 
these contrasting views, the Advisory 
Committee on Standards concluded that 
plea nego"tiation, in any form, would 
be detrimental to the fairness and 
effectiveness of the juvenile justice 
process. It concluded further that 
because mGst jurisdictions do not 
rely on plea bargaining as the basic 
mode for disposing of delinquency, 
noncriminal misbehavior, and neglect 
and abuse cases, there is a real 
opportunity for the juvenile justice 
system to avoid the inequities that 
result from dependence on obtaining 
negotiated pleas. 

One traditional argument in favor 
of plea bargaining has been that the 
increase in trials, which would re
sult from its elimination, would 
quickly overwhelm already overburdened 
courts, prosecutors, and defense at
torneys. However, a number of juris
dictions (e.g., the State of Alaska; 
Multnomah County, Oregon; and El Paso 
County, Texas) have apparently suc
ceeded in reducing the amount or at 
least the types of plea bargaining 
taking place, without suffering a 
collapse of their criminal justice 

systems. The intense case-screening 
procedures already provided in 
Standards 3.141-3.147 and 3.163 
should assist family courts and the 
family court section of prosecutors' 
offices in handling the caseload pres
sures without resorting to wholesale 
plea negotiation. 

The standard is not intended to 
preclude admissions to the allega
tions in delinquency, noncriminal mis
behavior, and neglect and abuse peti
tions. Indeed, as is indicated by 
Standard 3.176, it is anticipated 
that a significant number of cases 
will be adjudicated in this manner. 
It is directed, however, at eliminat
ing admissions which are the result of 
or in exchange for an agreement by 
the prosecutor to reduce or drop a 
charge, to change a delinquency peti
tion to a noncriminal misbehavior or 
neglect and abuse petition, or to 
recommend a particular disposition. 
If such action by the family court 
section of the prosecutor's office 
is warranted, it should be taken with
out a quid pro quo from the respond
ent. The recommendation in this 
standard is all the more significant 
in view of the increased pressure to 
plea bargain, which will arise as a 
result of the structured disposition
al system proposed for delinquency 
cases in Standards 3.181 and 3.182. 
Those standards and the other provi
sions contained in this volume at
tempt to balance the often competing 
interests of the juvenile, the par
ents, and the community; to encourage 
consistency without sacrificing flexi
bility; and to safeguard the rights 
of each of the parties. In the 
opinion of the Advisory Committee on 
Standards, plea bargaining can only 
disrupt this balance, undermine these 
safeguards, and seriously impair the 
administro-tion of juvenile justice. 
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Related Standards 

3.171 
3.176 
3.177 

.. 140 



3.176 
Uncontested Adjudications 

BEFORE ACCEPTING AN ADMISSION TO 
THE ALLEGATIONS IN A PETITION, THE 
FAMILY COURT JUDGE SHOULD INQUIRE 
THOROUGHLY INTO THE CIRCUMSTANCES OF 
THAT ADNISSION. THE INQUIRY SHOULD 
BE ON THE RECORD AND SHOULD INCLUDE: 

a. A DETERMINATION THAT A RE
SPONDENT FOR WHOM A GUARDIAN 
AD LITEM HAS NOT BEEN AP
POINTED IS ABLE TO UNDERSTAND 
THE NATURE AND CONSEQUENCES 
OF THE ADMISSION; 

b. A DETERMINATION THAT THE RE
SPONDENT DOES UNDERSTAND THE 
NATURE AND CONSEQUENCES OF 
THE ADMISSION; 

c . A DETERMINATION THAT THE AD
MISSION IS NOT THE RESULT OF 
ANY PROMISE, INDUCEMENT, BAR
GAIN, FORCE, OR THREAT; 

d. A DETERMINATION THAT THE RE
SPONDENT HAS RECEIVED EFFEC
TIVE ASSISTANCE OF COUNSEL; 
AND 

e. A DETERM:L :1ATION THAT THERE IS 
A FACTUAL BASIS FOR THE 
ALLEGATIONS. 

BEFORE MAKING THE DETERMINATION 
DESCRIBED IN SUBPARAGRAPH (b), THE 
JUDGE SHOULD EXPLAIN IN LANGUAGE CAL
CULATED TO COMMUNICATE EFFECTIVELY 
WITH THE RESPONDENT: THE ALLEGATIONS, 
THE RIGHTS TO WHICH THE RESPONDENT IS 
ENTITLED, THE EFFECT OF THE ADMISSION 

--------- ---------------

UPON THOSE RIGHTS, AND THE MOST RE
STRICTIVE DISPOSITION THAT COULD BE 
IMPOSED. 

BEFORE ~mKING THE DETERMINATION 
DESCRIBED IN SUBPARAGRAPH (c), THE 
JUDGE SHOULD EXPLAIN TO THE RESPOND
ENT THAT NEGOTIATED ADMISSIONS ARE 
PROHIBITED AND NOT BIUDING ON THE 
COURT AND SHOULD ASK THE RESPONDENT, 
HIS OR HER ATTORNEY, AND THE ATTORNEY 
FOR THE STATE w~ETHER ANY AGREEMENTS 
HAVE BEEN Mt'l.DE. NO ADMISSION RESULT
ING FROM AN .f'l.GREEMENT SHOULD BE 
ACCEPTED. 

Sources 

See generally, Task Force to 
Develop Standards and Goals for Juve
nile Justice and Delinquency Preven
tion, Standard 13.2 (July 1976); 
Robert Dawson, Proposed Standards Re
lating to Adjudication, Standards 
3.1-3.6 (IJA/ABA, Draft, December 
1974) . 

Commentary 

Despite the prohibition on ple~ 
negotiations proposed in Standard 
3.175, it is anticipated that many 
respondents will wish to admit the 
allegations in the petition, thereby 
waiving a number of the rights set 
forth in Standard 3.171. This stand
ard recommends a procedure that as
sures that those waivers are made 
intelligently and voluntarily. In 
doing so, it follows the decision of 

,'-
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the Supreme Court in Boykin vs. 
t~labama, 394 U.S. 238 (1969), by re
quiring the family court judge to 
determine, on the record: that the 
respondent is able to and does under
stand the effect and. possible conse
quences of the admission, and the 
rights that ,are being waived; that the 
admission is not being made unde.c du
ress, as the result of a, bargain, or 
on the basis of unwarranted expecta
tions; and that the respondent's at
torney has performed his or her re
sponsibilities. The assessment of a 
juvenile's capacity to understand the 
meaning and impact of an admission 
should be based on such factors as 
the juvenile's age, educational level, 
reading ability, and prior police and 
court experience. See Task Force, 
supra, Commentary to Standard 13.2. 
The inquiry into whether a respondent 
has received effective assistance of 
counsel should include such matters 
as the number and length of their 
conferences. Task Force, supra. 
These determinations should be ,based 
on discussion between the judge and 
the respondent personally. The stand
ard emphasizes that explanations 
should be in terms that the respondent 
can understand. This is especially 
important when the respondent is a 
juvenile. Interpreters should be 
provided for non-English speaking 
respondents. 

The"standard also recommends that 
before accepting an admission, the 
judge should be satisfied that there 
is substantial reason to believe the 
allegations are true. See ABA, supra; 
Wational Advisory Commission,supra. 
The factual basis can be demonstrated 
through an offer of proof by the at
torney for the State of ,the evidence 
that would be introduced if the case 
were contested or by judicial ques
tioning of the respondent. See 
Dawson, supra 3.5. In some instances, 
the transcript of the probable, cause 
determination may be introduced. 
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See Standards 3.116, 3.155, 3.157, 
and 3.165. 

Finally, the standard includes a 
mechanism for enforcing the prohibi
tion on plea negotiations. See 
Standard 3.175; Task Force, supra, 
Standard 13.1; National Advisory 
Commission on Criminal Justice Stand
ards and Goals, Courts, Section 3.1 
(U.S. Government Printing Office, 
Washington, D.C., 1973); but see 
James Manak, Proposed Standards Re
lating to the Prosecution Function, 
Standards 5.1-5.4 (IJA/ABA, Draft, 
May 1975); ABA Standards Relating to 
Pleas of Guilty, (Approved Draft, 
1968). The statement of counsel re
garding the absence of plea negotia
tions should be included in the record 
of the proceeding. It is anticipated 
that attorneys will be subject to 
disciplinary proceedings if it is " 
later shown that a plea agreement had 
been made. 

Related Standards 

3.166 
3.171 
3.174 
3.175 
3.177 



3.177 
Withdrawals of Admissions 

RESPONDENTS SHOULD BE PERMITTf.1..I 
TO WITHDRAW AN ADMISSION FOR ANY FAIR 
AND JUST REASON PRIOR TO DISPOSITION 
OF THEIR CASE. FOLLOWING DISPOSITION, 
RESPONDENTS SHOULD BE PERMITTED TO 
WITHDRAW AN ADMISSION WHENEVER IT IS 
PROVEN THAT THE ADMISSION WAS NOT MADE 
COMPETENTLY, VOLUNTARILY, OR INTELLI
GENTLY OR THAT WITHDRAWAL OF THE AD
MISSION IS NECESSARY TO CORRECT ANY 
OTHER MANIFEST INJUSTICE. 

AN ADMISSION THAT IS NOT ACCEPTED 
OR THAT HAS BEEN WITHDRAWN, AND ANY 
STATEMENT BY THE RESPONDENT DURING 
THE ACCEPTANCE PROCEDURE SET FORTH IN 
STANDARD 3.176, SHOULD NOT BE ADMIS
SIBLE IN ANY SUBSEQUENT PROCEEDING. 

Sources 

See gene7:ally, Task Force to 
Develop Standards and Goals for Juv
enile Justice and Delinquency Preven
tion, Standard 13.3 (July 1976); 
National Advisory Commission on Crimi
nal Justice Standards and Goals, 
Courts, section 3.7 (1973); Robert 
Dawson, Proposed Standards Relating 
to Adjudication, Standards 3.8 (IJA/ 
ABA, Draft, December 1974); ABA, 
Standards Relating to Pleas of Guilty, 
Section 2.1 (Approved Draft, 1968). 

Commentary 

This standard specifies the cir
cumstances in which respondents 
shOUld be permitted to withdraw an 
admission to the allegations in a 

delinquency, noncriminal misbehavior, 
or neglect and abuse petition. Al
though the standard recommends a lib
eral policy toward withdrawals prior 
to the disposition hearing, it is 
anticipated that few respondents will 
seek to retract the admissions made 
during the careful colloquy proposed 
in Standard 3.176. See Task Force, 
supra. This i~ especially true in 
light of the prohibition against 
plea negotiations recommended in 
Standard 3.175. The standard would, 
however, permit a withdrawal based 
on discovery of evidence that \>lould 
enhance the possibility of acquittal 
or of collateral consequences of ad
judication that the respondent wishes 
to avoid. 

Following disposition, the stand
ard recommends that withdrawal should 
be permitted only upon a showing that 
the waiver of the respondent's rights 
did not meet the constitutional re
quirements set down in Boykin vs. 
Alabama, 394 U.S. 238 (1969); see also 
Johnson vs. Zerbst, 304 U.S. 458 
(1938); or to correct some other 
"manifest" injustice"--e.g., demon
strated ineffective assistance of 
counsel. This follows the position 
adopted by the Standard and Goals 
Task Force on Juvenile Justice, supra. 
See also ABA, Standards Relating to 
Pleas and Guil'ty, Section 2.1 (Ap
proved Draft, 1968). The provision 
approved by the IJA/ABA Joint Com
mission is similar except for a sec
tion allowing withdrawal when the 
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State fails to comply with the terms 
of the plea bargain. Dawson, supra; 
Santobello vs. New York, 404 U.S. 257 
(1971); see Standard 3.175. 

The recommendation that an admis
sion that has been withdrawn or state
ments made by the respondent during 
the acceptance procedure should not 
be admissible against the respondent 
in subsequent proceedings follows the 
recommendations of National Advisory 
Commission on Criminal Justice Stand
ardsand Goals, supra, and the ABA 
Standards Relating to Criminal Jus
tice, as well as the Standards and 
Goals Task Force, supra. As noted by 
the National Advisory Commission, 
supra, p: 60 "this minimizes infringe
ments upon interests protected by the 
fifth amendment without hampering 
the. . [plea-acceptance] process." 

Related Standards 

3.166 
3.171 
3.175 
3.176 
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3.18 
Dispositions 

3.181 
Duration of Disposition and 
Type of Sanction-Delinquency 

ALL CONDUCT SUBJECT TO THE JURIS
DICTION OF THE FAMILY COURT OVER DE
LINQUENCY SHOULD BE CLASSIFIED FOR 
THE PURPOSE OF DISPOSITION INTO CATE
GORIES THAT REFLECT SUBSTANTIAL DIF
FERENCES IN THE SERIOUSNESS OF THE 
OFFENSE. SUCH CATEGORIES SHOULD BE 
FEW IN NUMBER. THE MAXIMUM TERM THAT 
MAY BE IMPOSED FOR CONDUCT FALLING 
WITHIN EACH CATEGORY SHOULD BE 
SPECIFIED. 

THE TYPES OF SANCTIONS THAT MAY 
BE IMPOSED FOR CONDUCT SUBJECT TO THE 
JURISDICTION OF THE FAMILY COURT OVER 
DELINQUENCY SHOULD BE GROUPED INTO 
CATEGORIES THAT ARE FEW IN NUMBER AND 
REFLECT DIFFERENCES IN THE DEGREE OF 
RESTRAINT ON PERSONAL LIBERTY. 

Sources 

Linda Singer, Proposed Standards 
Relating to Disposition of Juvenile 
Adjudicated Delinquent, Standard 1.2 
(IJA/ABA, Draft, september 1975); 
see also, Task Force to Develop 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, 
Standards 14.9 and 14.13 (July 1976); 
John Junker, Proposed Standards Re
lating to Juvenile Delinquency and 
Sanctions, Standards 5.1-5.2 (IJA/ABA, 
Draft, September 1975) . 

Commentary 

The degree of dispositional dis
cretion that should be accorded family 
court judges is one of the major 
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debates in juvenile justice today. 
Approximately 80 percent of the states 
permit the juvenile or family court to 
exercise jurisdiction OVer a juvenile 
found delinquent until he/she reaches 
21, regardless of the off.ense. See 
e.g., Ariz. Rev. S"tat. Ann., Section 
8-246 (1974); Fla. Stat. Ann., tit. 
V, Section 39.11(4) (Supp., 1976); 
Ill. Stat. Ann., ch. 37, Sections 
705-2 and 705-:11 (1972); Ann. Mass. 
Laws, ch. 119, Section 58 (1975); 
Okla. Stat. Ann., tit. 10, Section 
1139 (Supp., 1975). This disposi
tional scheme is often based on the 
view that the delinquent act is an 
indication that the youth is in need 
of "treatment" and that it is in the 
youth's best interest for such treat
ment to continue as long as it is 
necessary. Most of these Sta.tes 
leave the decision of when juveniles 
should be released from custody or 
supervision to the public or private 
agency to which they have been 
committed. 

A. number of other States provide 
that the court may commit a juvenile 
for an indeterminate period up to a 
statutory maximum, which is the same 
for most offenses. Many of these also 
provide for extensions of the dis
positional period. See e.g., Conn. 
Gen. Stat. Ann., Section 17-69(a) 
(1975) ; Ga. Code Ann., Section 
24A-2701 (Supp. 1975); McKinney's 
Consolidated Laws of N.Y., Book 29-A, 
sections 756 and 758 (1975); see also 
Wisconsin Council on Crimina.l Jus
tice Special Study Committee on Crimi
nal Justice Standards and Goals, 
Juvenile Justice Standards and GOals, 
Standards 14.1(k)-(m) (2d Draft, 
November 1975). Uniform Juveni~."" 
Court Act, section 36(b) (National 
Conference of Commissioners on Uni
form State Laws, 1968); Model Act for 
Family Courts, Section 37 (U.S. De
partment of Health, Education, and 
Welfare, Washington, D.C., 1975). 
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On the other hand, some commenta
tors have recently proposed a return 
to a "just desserts" model of manda-:-. 
tory sentences, at least for adult 
offenders, although the degr~e of re
straint to be imposed would still be 
decided by the judge. See e.g., 
David Fogel, We Are the Living Proof: 
The Justice Model for Corrections, 
(W. H. Anderson Co., Cincinnati, 1975) 

Proponents of indeterminate sen
tencing suggest that such sentences 
facilitate rehabilitation by motivat
ing the offender with the reward of 
early release, place the "treatment" 
and release decisions in the hands of 
qualified professionals, protect 
society from hardcore youthful offend
ers, deter nondelinquent youth, and 
reduce unnecessary incarceration. 
See E. Barrett Prettyman, Jr., The 
Indeterminate Sentence and the Right 
to TreaD~ent, 7 American criminal Law 
Review, 15-17 (1972). Opponents of 
indeterminate sentences cite studies 
that indicate that release or parole 
decisions are more often based on 
institutional classificatory schemes 
and offender characteristics than on 
individualized progress towards re
habilitation; that offenders, both 
juvenile and adult, perceive the re
lease or parole decision as made with
out valid or consistent criteria; and 
that the indeterminate sentence is 
open to abuse both by inmates who can 
"con" their way into early release 
and by institutional personnel who 
may wrongfully or arbitrarily with
hold release. Id., at 17-21. 

This standard, together with 
Standard 3.182, follows "the lead of 
the National Advisory Commission on 
Criminal Justice Standards and GOals, 
Corrections, 575 (U.S. Government 
Printing Office, Washington, D.C., 
1973), the IJA/ABA Joint Commission 
on Juvenile Justice Standards, Singer, 
supra, Junker, supra, and the Task 
Force to Develop Standards and Goals 
for Juvenile Justice and Delinquency 



Prevention, supra, by taking a middle 
course between these conflicting 
views. These standards recommend 
that: 

a. Delinquent offenses be 
grouped into categories according to 
the relative degree of seriousness; 

b. Maximum dispositional time 
periods be set for each category; 
(e.g., for offenses in category 1, 
the term of disposition shall not ex
ceed X years) ; 

c. The type of sanctions be .e{ate
gorized according to the exte~t to 
which they restrain the juvenile!s 
liberty (e.g., category a. out-of
home custody, category b. probation); 
but 

d. The responsibility for deter
mining the length of disposition with
in the statutory maximum, the degree 
of restraint that should be imposed, 
and the type of program to which the 
juvenile should be assigned should be 
retained by the family court judge. 
In this way, increased equity and 
consistency in the disposition of 
delinquency cases can be achieved 
without sacrificing the family court's 
ability to fashion a dispositional 
plan on the basis of the mitigating 
and aggravating factors of the par
ticular case and the juvenile's needs 
and interests. See Standard 3.182. 

To assure that the equity 
achieved at the dispositional stage 
is maintained and the intent of the 
dispositi0l1al determination carried 
out and to increase the visibility 
and accountability of dispositional 
decisionmaking, Standards 3.189 and 
3.1810 recommend that changes in the 
degree of restraint must be ordered 
by the family court. The same is true 
for reductions in the duration of 
disposition, other than for a limited 
good time allowance. The supervisory 
agency may shift juveniles beb.,een 

individual programs of the type speci
fied by the court, so long as there is 
no change in the degree of restraint 
imposed. See Standards 3.182 and 
3.189. Standard 3.1810 provides for 
court enforcement of major violations 
of dispositional orders by the 
juvenile. 

Unlike the provisions approved by 
the IJA/ABA Joint Commission and the 

I 

,'Standards and Goals Task Force on 
Juvenile Justice, this standard does 
not recommend any particular set of 
categories or maximum terms. Although 
the Advisory Committee on Standards 
agreed that the length of disposi
tions in delinquency cases should 
never exceed those that an adult could 
receive for the same conduct, it con
cluded that the current state of 
knowledge does not provide a basis for 
determining which of the classifica
tions that have been proposed is the 
most appropriate. Each State should 
decide what are the exact dispositional 
time limits on the basis of its own 
needs, problems, and priorities. The 
IJA/ABA and Task Force proposals are 
summarized as illustrations of the 
differing approaches that have been 
taken on these issues. 

The IJA/ABA Joint Commission 
adopted provisions calling for the 
division of juvenile offens~s into 
five classes based on the maximum 
sentence that can be imposed on adults 
following conviction for similar con
duct. Specifically, Class (1) juve
nile offenses should include criminal 
offenses for which the maximum author
ized sentence is death or imprisonment 
for more than 20 years. Class (2) 
juvenile offenses should include crimi
nal offenses with maximum authorized 
sentences of imprisonment for more 
than 5 years. Class (3) should in
clude criminal offenses with maximum 
authorized sentences of imprisonment 
for more than 1 year. Class (4) juve
nile offenses should include criminal 
offenses with a maximum authorized 
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sentence of imprisonment for more 
than 6 months. Ahd, Class (5) juv
enile offenses should include crimi
nal offenses with maximum. authorized 
sentences o~ imprisonment for 6 months 
or less. Junker, supra, standard 5.2. 
The IJA/~~A Joint Commission recom
mended maximum durations for each 
class of juvenile offenses as in Table 
3.1. 

officer, day custody programs, and 
required attendance at educational, 
vocational, 'and counseling programs. 
Custodial dispositions includes place
ment in secure and nonsecu're facili
ties and custody on a qontinuous or 
intermittent basis--i.e., only at 
night, or weekends or during vaca
tions.. Singer, supra, standard 3.2. 

Table 3.1. IJA/ABA JOINT COMMISSION RECOMMENDED MAXIMUM DURATIONS FOR 
CUSTODIAL AND NONCUSTODIAL SANCTIONS 

~~IMUM DURATION IF MAXIMUM DURATION IF 
CUSTODIAL SANCTION NONCUSTODIAL 

CLASS IS IMPOSED SANCTION IS IMPOSED 

1 24 months 36 months 

2 12 months 24 months 

3 6 months 18 months 

4 3* months 12 months 

5 2+ months 6 months 

*Confinement in a secure facility only if the juvenile has a prior record-
i.e., adjudication for a class (1) (2) or (3) offense committed within 24 
months of the commission of the current offense, or adjudication of three 
class (4) or (5) offenses, at least one of which was committed within 12 
months of the commission of the current offense. 

+Confinement only in a nonsecure facility and only if the juvenile has a prior 
record as defined above. 

Source: Junker, supra, Standard 7.2. 

The IJA/ABA standards also suggest 
that the types of sanctions be di
video .into. three broad categories: 
nominal, conditional, and custodial. 
Nominal dispositions include repri
mand and release and suspended dis
positions. Conditional dispositions 
include fines, restitution, community 
serVice.,::?upervision by a probation 
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The Task Force to Develop Stand
ards and Goals for Juvenile Justice 
and Delinquency Prevention proposed 
four classes of delinquent acts: 
Class I to include conduct that would 
be a misdemeanor if committed by an 
adult; Class II to include crimes 
against property that would be a 
felony if committed by an adult; Class 



II to include crimes against property 
that would be a felony if committed 
by an adult; Class III to include 
crimes against persons and Class II 
offenses if the juvenile has a prior 
adjudication for a Class II offense; 
and Class IV to include acts that if 
committed by an adult would be punish
able by death or imprisonment for over 
20 years. The maximum duration for 
dispositions for each class is as 
shown in Table 3.2. 

3.188 
3.189 
3.1810 

Table 3.2. TASK FORCE RECOMMENDED MAXIMUM DURATIONS FOR DISPOSITIONS 

CLASS 

I 

II 

III 

IV 

NORMAL DURATION 

8 months 

24 months 

36 months 

The juvenile's 
21st birthday 

POSSIBLE EXTENSION* 

4 months 

6 months 

12 months or the 
juvenile's 21st 
birthday which
ever occurs first 

*Extensions are permitted only upon a showing of clear and convincing proof 
that additional community supervision of the juvenile is required for the 
protection nf the public. The juvenile may not be confined during the exten-' 
sion. The total dispositional period should not exceed 12 months for Class I 
offenses, 30 months for Class II offenses, and 48 months or beyond the juve
nile's 21st birthday for Class III and Class IV offenses. 

Source: Task Force, supra, Standards 14.13 and 14.14. 

The Task Force categories for the 
types of sanctions that may be im
posed are nearly identical to those 
proposed by the IJA/ABA Joint Com
mission. Singer, supra. 

Related Standards 

3.111 
3.182 
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3.182 
Criteria for Dispositional 
Decisions-Delinquency 

IN DETERMINING THE TYPE OF SANC-' 
TION TO BE IMPOSED FOLLOWING ADJUDICA
TION OF A DELINQUENCY PETITION Al~D 
THE DURATION OF THAT SANCTION WITHIN 
~IE STATUTORILY PRESCRIBED MAXIMUM, 
THE FAMIL1' COURT SHOULD SELECT 'E''IE 

LEAST RESTRICTIVE CATEGORY AND TIME 
PERIOD CONSISTENT WITH ~~~ SEKIOJS
NESS OF THE OFFENSE, THE JUVENILE'S 
ROLE IN THAT OFFENSE, AND THE JUVE
NILE'S AGE AND PRIOR RECORD. 

AFTER DETERMINING THE DEGREE OF 
RESTRAINT AND THE DURATION OF THE 
DISPOSITION TO BE IMPOSED, THE COURT 
SHOULD SELECT THE TYPE OF PROGRAM OR 
SERVICES TO BE OFFERED ON THE BASIS OF 
THE JUVENILE'S NEEDS AND INTERESTS. 

Source 

Linda Singer, Proposed Standards 
Relating to Disposition of Juveniles 
Adjudicated Delinquent, Standards 2.1 
and 2.2 (!JA/ABA, September 1975) ; 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin-
quency Prevention, Standard 14.15 
(July 1976) . 

Commentary 

In establishing" maximum sentences 
for categories of offenses, it is 
anticipated that the legislature will 
take into account the harm caused or 
risked in a typical case. However, 
no code .can articulate the infinite' 
variations of circumstances and char
acteristics involved in .a particular 
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offense. Hence, the standard recog
nizes that family courts should have 
discretion to select the actual dis
position to be imposed in an individ
ual case. 

The standard endorses the proce
dure adopted by the IJA/ABA Joint Com
mission and Standards and Goals Task 
Force under which the family court 
judge first determines the minimum 
degree of restraint and the minimum 
term within the statutorily set maxi
mum necessary to satisfy society's 
interests in protection, deterrence, 
and equity, and then selects, within 
these bounds, the type of program that 
best fits the juvenile's needs and 
interests. This division reflects the 
multiple purposes that dispositions 
serve. The decision on the length of 
disposition and degree of restraint 
required precedei3 the determination 
of the services or program to be pro
vided in order to encourage provision 
of a full range of services and pro
grams at all levels of res'traint and 
to avoid basing custodial decisions on 
service needs. The standard contem
plates that the family court judge 
will designate the type of program 
(e.g., foster care, vocational train
ing, or drug treatment), and that the 
correctional agency will select the 
specific home, facility, or service to 
which the juvenile will be directed. 

consistent with the standards on 
intake, the TaskForce and IJA/ABA 
provisions, and the recommendation 



---------------------------------~--~ .. 

of the National Advisory Commission 
on Criminal Justice standards and 
Goals, Corrections, (U.S. Government 
Printing Office,_ Washington, D.C., 
1973), and other commentators, see 
e.g., David Fogel, We Are the Living 
Proof: The Justice Model for Correc
tions (W.H. Anderson Co., Cincinnati, 
1975), among others, this provision 
establishes a preference for use of 
the "least restrictive alternative" 
that is appropriate. This would re
quire the judge to consider and reject 
the least drastic category of sanc
tions before considering the next most 
severe category. Hence, continuous 
confinement in a secure facility would 
be "a last resort reserved only for 
the most . . . s~rious offenses and 
repetitive offenders." Singer, supra, 
3.3(e) (ii); Task Force, supra. Four 
objective criteria--seriousness of 
the offense, the juvenile's role in 
that offense, and the juvenile's age 
and prior record--are provided to 
guide the dispositional decision and 
promote consistency. Many current 
statutes and models provide little 
assistance or direction to judges 
faced with the difficult task of 
balancing the concerns of society and 
the needs of the juvenile. See e.g., 
Uniform JU\Tenile Court Act, section 
31 (National Conference of Commis
sioners on Uniform state Laws, 1968); 
Model Act for Family Courts, Section 
34 (Department of Health, Education, 
and Welfare, Washington, D.C., 1975). 
The four criteria recommended in the 
standard are intended to promote 
dispositional consistency and provide 
a basis for explanation, comparison, 
and review of dispositional decisions. 
See Standards 3.189 and 3.191. Defi
nitions of each of these appear in 
the commentary to Standard 3.143. 

Related Standards 

3.181 
3.183 
3.184 
3.185 

3.186 
3.187 
3.188 
3.189 
3.1810 
3.191 
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3.183 
Dispositional Alternatives and 
Criteria-N oncriminal Misbehavior 

IN DETERMINING THE DISPOSITION TO 
BE IMPOSED FOLLOWING ADJUDICATION OF 
A NONCRIMINAL MISBEHAVIOR" PE.TITION , 
THE FAHILY COURT·JUDGE SHOULD SELECT 
THE LEAST RESTRICTIVE ALTERNATIVE AND 
TIME PERIOD CONSISTENT WITH THE NATURE 
AND CIRCUHSTANCES OF THE CONDUCT UPON 
WHICH THE ADJUDICATION WAS BASED; THE 
AGE, INTERESTS, AND NEEDS OF THE JU
VENILE; THE INTERESTS AND NEEDS OF 
THE FAMILYi THE PRIOR. CONTACTS OF THE 
FAMILY WITH THE INTAKE UNIT AND FAM
ILY COURT;. THE RESULTS OF THOSE CON
TACTSi AND THE EFFORTS OF PUBLIC 
AGENCIES TO PROVIDE SERVICES TO THE 
JUVENILE AND HIS OR HER :fAMILY. 

THE DISPOSITIONAL PERIOD IN 
NONCRIMINAL MISBEHAVIOR MATTERS 
SHOULD NOT EXCEED 6 MONTHS. HOWEVER, 
THE FAMILY COURT SHOULD BE AUTHORIZED 
TO EXTEND THE DISPOSITIONAL PERIOD 
FOR UP TO 6 MONTHS, FOLLOWING A HEAR
ING AT WHICH THE SAME CRITERIA AND 
PROCEDURES APPLY AS IN THE ORIGINAL 
DISPOSITIONAL HEARING. THE BURDEN OF 
PROOF SHOULD REST WITH THE STATE TO 
SHOW BY CLEAR AND CONVINCING EVIDENCE 
THAT CONTINUATION OF THE DISPOSITIC,i.J 
IS NECESSARY. ONLY ONE EXTENSION 
SHOULD BE AUTHORIZED. 

*The National Advisory Conunittee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
onunendation of the Advisory Con~ittee 
on Standards regarding. jurisdiction 
over noncriminal misbehavior. See 
Conunentary to Standard 3.112. 
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THE DISPOSITIONAL ALTERNATIVES IN 
NONCRIMINAL MISBEHAVIOR MATTERS SHOULD 
INCLUDE ORDERS REQUIRING THE PROVISION 
OF PROGRAHS AND SERVICES TO THE JUVE
NILE AND/OR HIS OR HER FAMILY; COOP
ERATION BY THE JUVENILE AND FAMILY 
WITH OFFERED PROGRAMS AND SERVICES; 
THE CONTINUATION OR DISCONTINUATION 
OF BEHAVIOR BY THE JUVENILE AND FAM
ILYi OR PLACEMENT OF THE JUVENILE IN 
FOSTER CARE, A NONSECURE GROUP HOME, 
OR OTHER NONSECURE RESIDENTIAL 
FACILITY. 

IN NO CASE SHOULD THE PISPOSITION
AL ORDER OR THE ENFORCEMENT THEREOF 
RESULT IN THE CONFINEMENT OF A JUVE
NILE IN A SECURE DETENTION OR COR
RECTIONAL FACILITY OR INSTITU'rrON. 

Source 

See generally, Task Force to 
Develop Standards and Goals for Juve
nile Justice and Delinquency Preven
tion, Standard 14.4 (July 1976) . 

Commentary 

The standard sets forth the con-' 
siderations that should apply and the 
alternatives that should be available 
for dispositions in noncriminal mis
behavior cases. When dealing with 
dispositions in noncriminal misbehav
ior cases, it isreconunended that the 
primary conce.rn should be to assist 
the family in resolving its problem 
and conflicts and to provide need0d 
services, not to punish. The criteria 



o be used in making the disposition
_1 decision reflect this family 
cllphasis. For example, the standard 
_ecommends that the needs and inter
~sts and prior contacts of the family 
Je considered as well as those of the 
juvenile. Cf. Standard 3.182. 

One of the most frequently cited 
abuses of noncriminal behavior dis
positions has been that juveniles 
found to have committed a "status of
fense" often have their liberty re
stricted more severely and for longer 
periods than those adjudicated de
linquent. See e.g., P. Lerman, Child 
Convicts, Transaction, 8, 35-44 (July
August 1971); G. Wheeler, National 
Analysis of Institutional Length of 
Stay (Ohio Division of Research, Plan
nin~ and Development, 1974); R. Sarri, 
R.D. Vinter, and R. Kish, Juvenile 
Justice: Failure of a Nation (Na
tional Assessment of Juvenile Correc
tions, May 1974); Program Announce
ment: Deinstitutionalization of 
status Offenders, Attachment A (LEAA, 
Washington, D.C., 1975). In order to 
correct this problem, the standard 
states that juveniles found to have 
engaged in noncriminal misbehavior 
should not be placed in secure correc
tional or detention facility, that 
dispositions shOUld be limited to 6 
months unless there is clear and COh

vincing evidence that a continuation 
is required, that in no event should 
the duration of the original disposi
tion and any continuation exceed a 
total of 1 year, and that the disposi
tion should always be the least re
strictive alternative available. It 
should be noted that the proposed bar 
on use of secure correctional or de
tention facility was not intended to 
prohibit use of group homes Qr shel
ter facilities which place some limits 
on access and egress. More precise 
definitions of these terms will be 
included in the set of standards to 
be recommended in March 1977. 

Related Standards 

3.112 
3.182 
3.184 
3.189 
3.1811 
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3.184 
Dispositional Alternative and 
Criteria-Neglect and Abuse 

DISPOSITIONS FOLLOWING ADJUDICA
TION OF A t-l"EGLECT AND ABUSE PETI.TION 
SHouLD ADEQUATELY PROTECT THE JUVE
NILE WHILE CAUSING AS LITTLE INTER
FERENCE. AS POSSIBLE WITH THE AUTONOMY 
OF THE FAMILY. THEY SHOULD BE DE
SIGNED TO ALLEVIATE THE IMMEDIATE 
DANGER TO THE JUVENILE, TO MITIGATE 
OR CURE ANY. HARM ALREADY SUFFERED, 
AND TO AID THE JUVENILE AND THE JUVE
NILE'S PARENTS, GUARDIAN, OR PRIMARY 
CARETAKER. SO THAT THE JUVENILE WILL 
NOT BE ENDA~GERED IN THE FUTURE. 

IN DETERMINING THE DISPOSITION TO 
BE IMPOSED, THE FAMILY COURT JUDGE 
SHOULD SELECT TijE DISPOSITION CONSIST
ENT WITH THE NATURE AND CIRCUMSTANCES 
OF THE NEGLECT OR ABUSE; THE AGE, 
MATURITY, INTERESTS, AND NEEDS OF 
THE JUVENILE; THE INTERESTS AND NEEDS 
OF THE FAMILY; THE PRIOR CONTACTS OF 
THE FAMILY WITH THE INTAKE UNIT AND 
FAMILY COURT; THE RESULTS OF THOSE 
CONTACTS; AND THE EFFORTS OF PUBLIC 
AGENCIES TO PROVIDE SERVICES TO THE 
JUVENILE AND HIS OR HER FAMILY. 

DISPOSITIONAL ALTERNATIVES IN 
NEGLECT AND ABUSE CASES SHOULD IN
CLUDE. ORDERS REQUIRING: THE PROVI
SION OF SERVICES, COUNSELING, THERAPY 
OR TREATMENT TO THE JUVENILE AND/OR 
THE JUVENILE'S FAMILY; COOPERATION BY 
THE JUVENILE AND FAMILY WITH THE 
OFFERED SERVICES, COUNSELING, THERAPY, 
OR TREATMENT; THE CONTINUATION OR 
DISCONTINUATION OF BEHAVIOR BY THE 
JUVENILE OR THE JUVENILE'S PARENT, 
GUARDIAN, OR PRIMARY CARETAKER; 
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INFORMAL OR CASEWORK SUPERVISION; AND 
PLACEMENT OF THE JUVENILE IN A DAY
CARE PROGRAM, WITH A RELATIVE, OR IN 
A FOS'rER HOME, GROUP HOME, OR RESIDEN
TIAL TREATMENT CENTER. 

JUVENILES SHOULD NOT BE REMOVED 
FROM HOME UNLESS: 

a. THEY HAVE BEEN ABUSED OR 
OTHERWISE ENDANGERED AS DE
FINED IN STANDARD 3.113; 

b. THERE IS CLEAR AND CONVINCING 
EVIDENCE THAT THEY CANNOT BE 
ADEQUATELY PROTECTED FROM 
FURTHER NEGLECT OR ABUSE UN
LESS REMOVED; AND 

c. OUT-OF-HOME PLACEMENT IS LESS 
LIKELY TO BE DAMAGING TO THE 
JUVENILE THAN ALLOWING THE 
JUVENILE TO REMAIN WITH HIS 
OR HER FAMILY. 

IF SIBLINGS ARE REMOVED, THEY 
SHOULD ORDINARILY BE PLACED TOGETHER. 

Sources 

Robert Burt and Michael Wald, 
Proposed Standards Relating to Neglect 
and Abuse, Standard 6.3 and 6.4 (IJA/ 
ABA, Draft, January 1976); Task Force 
to Develop Standards and Goals for 
Juvenile Justice and Delinquency Pre
vention, Standards 14.25-14.27 (July 
1976) . 



commentary 

This standard sets forth the con
siderations that should apply to and 
the alternatives that should be avail
able for dispositions in neglect and 
abuse cases. At the outset, it makes 
clear that although the purpose of 
such dispositions should be to pro
tect the juvenile from further harm, 
every effort should be made to provide 
that protection with. Jt removing the 
juvenile from his. or her home. Hence, 
the factors listed in the second para
graph of the standard, like those 
recommended for dispositions in 
noncriminal misbehavior cases, focus 
on the family, not just the juvenile, 
see Standard 3.183; a broad range of 
alternatives in addition to removal 
are suggested; and the criteria for 
removal urge that out-of-home place
ments should be limited to those cases 
in which no other measure can ade
quately protect the juvenile from 
further harm. Unlike most current 
statutes, the standard does not speak 
in terms of the "best interest of the 
child. " Al though the determination 
of what measures will provide adequate 
protection for a child who has been 
neglected and abused is not a simple 
one, it is far narrower and less com
plex than attempts to decipher what 
the child's best interests are and 
how they can be most effectively 
served. See Burt and Wald, supra, 
Task Force, ~prai see also Robert 
Mnookin, Foster Care: In Whose Best 
Interest, 43 Harvard Education Review, 
599 (1973). 

The al ten!.";!'/- . ves suggested in the 
third paragraph uf the standard stress 
the provision of counseling, home
maker, or other services to the fam
ily_ such services should be designed 
to address the specific harms that 
have occurred or the particular dan
gers that the juvenile faces. As is 
pointed out in Judith Areen, Inter
vention Between Parent and Child: A 

Reappraisal of the state's Role in 
Child Neglect and Abuse Cases, 63 
Georgetown Law Journal 887, 915, 
918-920 (1975), there are strong fis
cal as well as psychological advan
tages in trying to protect children 
in their own homes. See Justine 
Polier, The Invisible Legal Rights of 
the Poor, 12 Children 214, 218 (1965); 
Joseph Goldstein, Anna Freud, and 
Albert Solnit, Beyond the Best Int
erests of the Child (The Free Press, 
New York City, 1973); Burt and Wald, 
supra. In many instances, a team 
approach may be the most effective 
means of providing the range of inter
related services that are required. 

The recommended restrictions on 
removal follow from the above argu
ments; the limits on out-of-home 
placements contained in the standards 
on dispositions in delinquency and 
noncriminal misbehavior cases, see 
Standards 3.181-3.183; and the fact 
that in many jurisdictions, removal 
remains the most frequent disposition 
employed in neglect and abuse cases, 
and short-term foster care appears 
to be "the exception rather than the 
rule. " Areen, supra, 912-913. The 
standard recommends that the State 
must demonstrate with clear and con
vincing evidence that none of the 
alternatives short of removal can 
adequately protect the child. This 
would constitute a significant change 
from current practice. It is antici
pated that the requirement for such 
proof will help to direct a'ttention 
to the need for nonremoval alterna
tives. Both the IJA/ABA and Task 
Force provisions would require a lower 
level of proof for removal in abuse 
cases than in neglect cases. ~ 
Burt and Wald, supra, Standard 6.4; 
Task Force, supra, Standard 14.27. 
Because the danger involved ahd the 
inadequacy of any inhome safeguards 
are usually easier to prove in cases 
involving abuse, this distinction 
appears to add unnecessary complexity. 
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Subparagraph (c), together with 
the review procedures in Standards 
3.189 and 3.1812, is intended to in
sure that a juvenile is not taken from 
one bad home situation only to be 
placed in another. Task Force, supra; 
Burt and Wald, ~upra. 

The recommendation that if sib
lings are removed, they should ordin
arily be placed in the same foster 
home, is adopted from the model pro
visions proposed by Professor Areen. 
It is intended to preserve. family 
and sibling ties to the greatest ex
tent possible by eliminating the 
scattering of brothers and sisters 
among a number of foster homes. 
Areen, supra, 936. 

Related Standards 

3.113 
3.154 
3.181 
3.182 
3.183 
3.189 
3.1812 
3.1813 
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3.185 
Criteria for Termination of 
Parental Rights 

THE FAMILY COURT SHOULD BE AUTHOR
IZED BUT NOT REQUIRED TO TERMINATE 
PARENTAL RIGHTS WHEN: 

a. A JUVENILE HAS BEEN ABANDONED, 
AS DEFINED IN STANDARD 
3.113 (a) ; 

b. A JUVENILE HAS BEEN PHYSICALLY 
ABUSED AS DEFINED IN STANDARD 
3.113 (b) ; 

c. A JUVENILE HAS BEEN REMOVED 
FROM THE HOME PURSUANT TO 
STANDARD 3.184 AND HAS RE-
MAINED IN OUT-OF-HOME PLACE-
MENT FOR 6 MONTHS OR MORE; 

d. A JUVENILE'S PARENTS HAVE 
PREVIOUSLY BEEN FOUND TO HAVE 
NEGLECTED OR ABUSED THAT 
JUVENILE OR ANO~~ER JUVENILE 
IN THE SAME HOUSEHOLD; OR 

e. A JUVENILE'S PARENTS COMPE-
TENTLY, VOLUNTARILY, AND 
INTELLIGENTLY CONSENT. 

PARENTAL RIGHTS SHOULD NOT BE 
TERMINATED IF: TERMINATION WOULD BE 
DETRIMENTAL TO THE JUVENILE BECAUSE 
OF THE CLOSENESS OF THE PARENT-CHILD 
RELATIONSHIP; THE JUVENILE HAS BEEN 
PLACED IN A RESIDENTIAL FACILITY BE
CAUSE OF HIS OR HER PHYSICAL OR MENTAL 
HEALTH PROBLEMS AND TERMINATION IS NOT 
NECESSARY TO PROVIDE A PERMANENT 
FAMILY HOME; THE JUVENILE HAS BEEN 
PLACED WITH A RELATIVE WHO DOES NOT 
WISH TO ADOPT HIM OR HER; THE JUVENILE 

CANNOT BE PLACED IN A FAMILY ENVIRON
MENT; OR THE JUVENILE OBJECTS. 

FOLLOWING TERMINATION, THE JUDGE 
SHOULD BE AUTHORIZED TO ORDER THE 
JUVENILE TO BE PLACED FOR ADOPTION; 
PLACED WITH A LEGAL GUARDIAN; OR IF 
NO OTHER ALTERNATIVE IS AVAILABLE, 
PLACED IN LONG-TERM FOSTER CARE. THE 
CASE SHOULD BE REVIEWED BY THE FAMILY 
COURT EACH YEAR UNTIL A PERMANENT 
PLACEMENT HAS BEEN MADE. 

Sources 

See generally, Robert Burt and 
Michael Wald, Proposed Standards Re
lating to Neglect and Abuse, Stand
ards 8.2(b), 8.4, and 8.5 (IJA/ABA, 
Draft, January 1976); Task Force to 
Develop Standards and Goals for Juve
nile Justice and Delinquency Preven
tion, Standard 14.32 (July 1976) • 

Commentary 

This standard describes the situa
tions in which the family court should 
consider terminating a juvenile'S 
legal relationship to his or her pa
rents, thus making the juvenile eli
gible for adoption; the factors that 
should tilt the balance against termi
nation even though the basic condi
tions are present; and the procedures 
that should be utilized to increase 
the chances that a juvenile will have 
the opportunity to grmv up in a stable 
family environment. 
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Termination of parental rights 
presents many difficult issues. On 
the one hand/the Supreme Court has 

. recognized a parent's "natural right" 
to control and supervise his/her chil
dren, Griswold vs. Connecticut, 381 
U.S. 479 (1965), although this right 
is not absolute, see Princevs. 
Massachusetts, 321 U.S. 158 (1944), 
and various commentators have pointed 
out that removing a juvenile from even 
neglectful or abusing parents can 
have a.detrimental emotional impact 
on the child. See Joseph Goldstein, 
Anna Freud, and Albert Solnit, Beyond 
the Best Interests of the Child, 
(The Free Press, New York City, 1973) ; 
John Bowlby, Child Care and the Growth 
of Love (Penguin Press, Baltimore, 
1965). On the other hand, as is 
pointed out by Judith Areen, Inter
vention Between Parent and Child: A 
Reappraisal of the State's Role In 
Child Neglect and. Abuse Cases, 63 
Georgetown Law Journal, 887, 928 
(1975) : 

[S]ome parents who are unwilling 
to assume the care of their own 
children also are unwilling to 
consent to their adoption, [or] 

. • cannot be located. 

Most States currently provide for 
a waiver of the natural parents' 
rights at an adoption proceeding. 
Others provide that parental rights 
may be terminated when .their child 
is adjudged to be neglected. About 
half the States also permit termina
tion to occur as a separate proceed
ing, prior to adoption but sometime 
after the adjudication of a neglect 
petition. The standard endorses this 
third approach, because. it provides 
an opportunity for counseling and 
other services as well ~s time to 
relieve .the causes for the abuse or 
neglect. Accord, Burt and Wald, 
supra; Task Force, supra; Areen, 
supra. It is anticipated that the 
issue of termination will arise at 
the review hearing held 6 months 
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after disposition in cases in which a 
juvenile has been removed from the 
home. See Standard 3.1812. However, 
termination, at that time, should not 
be made mandatory. But see Task 
Force, supra; Burt and Wald, supra, 
Standard 8.3; Areen, supra. 

The standard would permit termina
tion in cases of abandonment or abuse 
regardless of the parent's prior 
record or whether the juvenile has 
been in out-of-home placement. See 
Standard 3.113(a)-(b). However, in 
keeping with the policy of trying to 
protect and provide support for the 
child without removal set forth in 
Standard 3,184, termination in abuse 
cases in which there is no record of 
previous neglect or abuse, in which 
the juvenile has not been removed, or 
in which·the juvenile's parents have 
not given their consent are expected 
to be exceedingly rare. See Burt and 
Wald, supra. The provision on con
sent is drawn from the Model Chil
dren 's Code section 7.6 (c) (4) (Ameri
can Indian Law Center, 1976). Con
sent to termination of parental 
rights should only be accepted follow
ing a determination that the consent
ing individual is able. to and does 
understand the nature and consequences 
of his action, and that the consent 
is not the result of any promise, 
inducement, force, bargain, or 
threat. See Standard 3.176. 

The standard recommends further 
that even though the conditions listed 
in subparagraphs (a)-(e) mhy be pres
ent, the court should not terminate 
parental rights if termination would 
be detrimental to the juvenile because 
a close parent-child relationship 
still exists; would be unnecessary in 
order to secure a stable family living 
arrangement for the juvenile or would 
not result in such a living arrange
ment; or if the juvenile objects. 
It should be noted that under Stand
ards 3.132 and 3.133, poth the 



juvenile and the juvenile's parents 
would be entitled to counsel at termi
nation proceedings and that under 
Standard 3.169, a guardian ad litem 
may be appointed when very young 
children or children who are mentally 
ill or mentally retarded are involved, 
or when a child's interests require 
it. 

Finally, in recognition that too 
often juveniles removed from their 
home have not been placed with a 
fariiily on a permanent or long-term 
basis, and in recognition of the 
importance of stable interpersonal 
relationships to emotional develop
ment, Goldstein, et al., supra, 31-35; 
Areen, supra, 889, 914, the standard 
recommends that judicial oversight of 
the case not end until a permanent 
placement--preferably adoption--has 
been made. Accord, Burt and Wald, 
supra, Standard 8.5. The review was 
set on an annual basis because of 
the 6 month acclimation period. which 
many jurisdictions require before 
adoption can be finalized. 

Related Standards 

3.113 
3.161 
3.184 
3.1812 
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3.186 
Predisposition Investigations 

PREDISPOSITION I~l~STIGATlVE SERV
ICES SHOULD BE AVAILABLE TO AND UTI
LIZED BY FAMILY COURTS. PREDISPOSI
TION INVESTIGATIONS·· SHOULD BE CON
DUCTED BY THE AGENCY RESPONSIBLE FOR 
THE PROVISION OF SUPERVISORY SERV
ICES TO JUVENILES AND SHOULD BE 
GOVERNED BY WRITTEN GUIDELINES AND 
RULES ISSUED BY THAT AGENCY. WHEN
EVER POSSIBLE, SEPARATE UNITS SHOULD 
BE ESTABLISHED TO CONDUCT SUCH 
INVESTIGATIONS. 

PREDISPOSITION INVESTIGATIONS 
SHOULD NOT BEGIN UNTIL THE .PETITION 
HAS BEEN ADJUDICATED, UNLESS THE IN
FORMED WRITTEN CONSENT OF THE RESPOND
ENT HAS BEEN OBTAINED. IN NO CIRCUM
STANCES SHOULD INFORMATION OBTAINED 
DURING THE PREDISPOSITION INVESTIGA
TION BE CONSIDERED BY THE COURT PRIOR 
TO ADJUDICATION. 

PREDISPOSITION INVESTIGATIONS 
SHOULD BE DESIGNED AND CONDUCTED SO 
AS TO OBTAIN ONLY THAT INFORMATION 
ESSENTIAL TO THE MAKING OF DISPOSI
TIONAL DECISIONS. THEY SHOULD BE 
AUTHORIZED TO INCLUDE EXAMINATION OF 
COURT .RECORDS AND THE RECORT)S OF LAW 
ENFORCEMENT AND OTHER PUBLIC AGENCIES; 
INTERVIEWS WITH THE VICTIM, WITNESSES 
TO THE CONDUCT ON WHICH THE PETITION 

. IS BASED, THE SUBJECT OF THE PETITION, 
HIS OR HER FAMILY, GUARDIAN, OR PRI
MARY CARETAKER, AND SCHOOL AND SOCIAL 
SERVICE AGENCY PERSONNEL; AND l.<EFERRAI. 
OF THE SUBJECT OF THE PETITION FORA 
DIAGNOSTIC PHYSICAL OR MENTAL HEALTH 
EXAMINATION. BEFORE. A PERSON MAY BE 
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REFERRED FOR A PHYSICAL OR MENTAL 
HEALTH EXAMINATION, THERE SHOULD BE A 
HEARING AT WHICH THE NEED FOR SUCH AN 
EXAMINATION HAS BEEN ESTABLISHED. 
ORDERS AUTHORIZING REFERRAL FOR A 
DIAGNOSTIC EXAMINATION SHOULD NOT 
REQUIRE CONFINEMENT OR INSTITUTION
ALIZATION UNLESS NONCONFINING ALTER
NATIVES ARE UNAVAILABLE OR WOULD BE 
INEFFECTIVE • 

IN REQUESTING AN INTERVIEW WITH 
THE SUBJECT OF A PETITION OR HIS OR 
HER F.AMILY, AND AT ITS INCEPTION, THE 
PERSON CONDUCTING THE PREDISPOSITION 
INVESTIGATION SHOULD EXPh~IN THE PUR
POSE OF THE INTERVIEW, THE USES OF 
THE INFORMATION OBTAINED, AND THE 
DISPOSITIONAL ALTERNATIVES, AND 
SHOULD ADVISE INTERVIEWEES THAT THEY 
MAY DECLINE TO PARTICIPATE IN THE 
INTERVIEW AND THAT THEY ARE ENTITLED 
TO BE REPRESENTED BY COUNSEL. 

Sources 

See generally, Fred Cohen, Pro
posed Standards Relating to Disposi
tional Procedures, Standards 2.1-2.4 
(IJA/ABA, Draft, April 1975) ; 
Josephine Gittler, Proposed Standards 
Relating to the Juvenile Probation 
Function: Intake and Predisposition 
Investigative Services, Standards 
2.1-2.4, 3.1, and 3.4 (IJA/ABA, Draft, 
January 1976) . 



commentary 

This standard encourages the use 
of predispositional investigations in 
delinquency, noncriminal misbehavior, 
and neglect and abuse proceedings, 
and outlines the timing and scope of 
such investigations and the procedur
al safeguards that should apply. Con
sistent with standard 3.141, the 
standard does not specify whether the 
unit conducting predispositional in
vestigations should be within the 
executive or judicial branch. The 
IJA/ABA Joint Commission, Gittler, 
supra, and the Task Force to Develop 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, 
Standard 21.1 (July 1976), recommend 
that predisposition investigations be 
performed by an executive agency 
rather than by probation officers 
working directly for the family court. 
But see Richard Kobetz and Betty 
Bosarge, Juvenile Justice Administra
tion, 428-431 (International Associa
tion of Chiefs of Police, 1973). This 
is premised on the belief that the 
administrative burd.ens of overseeing 
the operations of an intake unit or 
probation and investigatory services 
are more appropriately lodged in the 
executive branch so that the resources 
of the family court can be concen
trated on hearing, adjudicating, and 
determining the disposition of the 
cases submitted under its jurisdiction. 

The recommendation that investi
gative services should be available 
to the family court is not intended 
to imply that an investigation must 
be performed when the family court 
judge already has substantial informa
tion concerning the respondent as a 
result of the adjudicatory hearing or 
a report prepared in conjunction with 
a recently concluded case. See e.g., 
Gittler, supra; Cohen, supra; and 
Uniform Juvenile Act, Section 28 
(National Conference of Commissioners 
on uniform State Laws, 1969); but see 
Model Act for Family Courts, Section 

30 (U.S. Department of Health, Educa
tion, and Welfare, washington, D.C., 
1975); National Advisory Commission 
on Criminal Justice Standards and 
Goals, Corrections, Sections 5.14 
and 16.10 (U.S. Government Printing 
Office, Washington, D.C., 1973); 
lillA, Standards Relating to Sentencing 
Alternatives and Procedures, Section 
4.1 (Approved Draft, 1968). 

Predispositional investigations 
should not be initiated until after 
the adjudication hearing without the 
informed written consent of the re
spondent, and under no circumstances 
should the information obtained 
through the predisposition investiga
tion be presented to or considered by 
the judge prior to adjudication. See 
e.g~1 Gittler, supra; Cohen, supra-;-
Task Force, supra, Standard 14.7; 
National Advisory Commission, Correc
tions, supra, section 5.15; Uniform 
Act, supra, Section 28. Such reports 
may contain highly prejudicial in
formation that although irrelevcmt to 
the determination of the truth of the 
allegations, may be extremely diffi
cult for any judge to disregard 
during tile adjUdication hearing. It 
is anticipated that the most common 
situations in which consent will be 
given to begin a predisposition in
vestigation before adjudication will 
be \-ihen the respondent intends to 
admit the allegations in the petition 
or when the respondent is in custody 
and wishes to minimize the time be
tween adjudication and disposition. 

For the reasons indicated in the 
commentary to Standard 3.146, predis
position investigations are limited to 
~he collection of information essen
tial to the making of the disposition
al decision. Although the scope of 
predisposition investigations is 
somewhat broader than that recommended 
for intake, the general principle 
that the accumUlation of dispositional 
information, particularly of a sub
jective nature, does not necessarily 
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improve decisionmaking still applies. 
Cohen, supra, Standard 2. 1 (d); ~ 
also, Michael Altman r Proposed Stand
ards Relating to Juvenile Records and 
Information Systems, Standard 3.1 
(IJA/ABA, Draft, January 1976); Task 
Force, supra, Standard 14.5, and 
Standard 28.1. 

The standard permits examination 
of court records, law enforcement 
records, school records, and the 
records of social service agencies, 
interviews with the complainant, 
the victim, witnesses, school and 
social service personnel, as well as 
\'li th the respondent and his or her 
family, guardian, or primary care
taker. In so doing, it attempts, 
like the other disposition standards, 
to strike a balance between the treat
ment and "just desserts" models and 
between the need for adequate disposi
tional information and the righ~ to 
privacy of respondents and their fam
ilies. Unlike the Gittler provision, 
the standard does not encourage inter
views with "individuals having knowl
edge of the juvenile. It Gittler, 
supra, Standard 2.4(a). Such a broad 
prescription would seem to sanction 
the wholesale neighborhood and school 
checks that the remainder of the pro
visions are intended to halt. 

The standard provides for the 
observance of other procedural safe
guards intended to guarantee that the 
predispositional investigation does 
not impinge upon the rights of the 
respondent or others. With regard to 
interviews with the respondent and 
his or her family, guardian, or pri
mary caretaker, the standard requires 
that the interviewees be informed of 
the purposes of the interview, the 
possible outcome, that any statement 
may be used against them .at the dis
position. hearing, and that they are 
entitled to be represented by counsel. 
See Standards 3.132, 3.133, 3.14E-. 
The Cohen and Task Force provisions 
only apply such safeguards to the 
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subject of the proceeding. Cohen, 
supra, Standard 2.2(b); Task Force, 
supra, Standard 14.7. However, be
cause Standards 3 .. 112, 3.113, 3.132, 
and 3.133 recognize that dispositional 
proceedings may directly affect the 
families of persons subject to de
linquency, noncriminal misbehavior, 
or neglect and abuse proceedings, as 
well as the respondents themselves, 
it appears appropriate to expand the 
scope of the protections. See also 
Standard 3.146. 

Finally, the standard provides 
that a respondent, following adjudica
tion, may be required to submit to a 
physical or mental health diagnostic 
examination after a hearing at which 
the need for such an examination has 
been clearly and convincingly proven. 
Such examinations should be on an 
out-patient basis except when out
patient facilities are not available 
or for some reason could not provide 
the type of examination that is 
necessary. The order ShO'lld specify 
the nature and objectives of the pro
posed examination as well as the place 
where the examination should take 
place. It is intended that when con
finement is required, it should be for 
as short a period as possible, and 
that in no event should it exceed 30 
days. See Cohen, supra at 2.3(d); 
Task Force, supra, Standard 14.7. 

Related Standards 

3.132 
3.133 
3.141 
3.146 
3.181 
3.182 
3.183 
3.184 
3.185 
3.187 
3.188 



3.187 
P'redisposition Reports 

PREDISPOSITION REPORTS IN DELIN
QUENCY, NONCRIMINAL MISBEHAVIOR,* AND 
NEGLECT AND ABUSE MATTERS SHOULD CON
TAIN ONLY INFORMATION THAT IS ESSEN
TIAL TO MAKING DISPOSITIONAL DECI~ 
SroNS . WRITTEN RULES AND GUIDELINES 
SHOULD BE ESTABLISHED TO GOVERN THEIR 
PREPARATION AND DISSEMINATION. 

THE PREDISPOSITION REPORT SHOULD 
BE DIVIDED INTO THREE SECTIONS. IN 
DELINQUENCY PROCEEDINGS, THE FIRST 
SECTION SHOULD CONTAIN INFORMATION 
CONCERNING THE NATURE AND CIRCUM
STANCES OF THE OFFENSE UPON WHICH THE 
ADJUDICATION IS BASED, THE JUVENILE'S 
ROLE IN THAT OFFENSE, THE PERIOD, IF 
ANY, FOR WH ICH THE JUVENILE WAS DE
TAINED PENDING ADJUDICATION AND DIS
POSITION, THE JUVENILE'S AGE AND THE 
JUVENILE'S RECORD OF PRIOR CONTACTS 
WITH THE INTAKE UNIT AND THE FAMILY 
COURT. 

IN NONCRIMINAL MISBEHAVIOR AND 
NEGLECT AND ABUSE PROCEEDINGS, THE 
FIRST SECTION OF THE PREDISPOSITION 
REPORT SHOULD CONTAIN INFORMATION CON
CERNING THE NATURE AND CIRCUMSTANCES 
OF THE CONDUCT, N~GLECT, OR ABUSE UPON 
WHICH THE ADJUDICATION WAS BASED, THE 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 
over noncriminal misbehavior. See 
Commentary to Standard 3.112. 

PRIOR CONTACTS WITH THE FAMILY COURT 
OR INTAKE UNIT WHICH THE PERSON ADJU
DICATED AND HIS OR HER FAJvlILY, GUARD
IAN, OR PRHlARY CARETAKER HAVE HAD, 
THE RESULTS OF THOSE CONTACTS f AND 
THE AGE OF THE JUVENILE WITH REGARD 
TO WHOM THE PETITION WAS FILED. 

SECTION TWO OF PREDISPOSITION 
REPORTS SHOULD CONTAIN ONLY THAT IN
FO~1ATION ESSENTIAL FOR SELECTING A 
PARTICULAR DISPOSITION~~ PROGRAM. 
SUCH INFORMATION MAY INCLUDE: 

a. A SUMMARY OF THE HOME ENVIRON
MENT, FAMILY RELATIONSHIPS, 
AND BACKGROUND; 

b . A SUMMARY OF THE JUVENILE'S 
EDUCATIONAL AND EMPLOYMENT 
STATUS; 

c. A SUMMARY OF THE INTERESTS 
AND ACTIVITIES OF THE JUVENILE 
WITH REGARD TO WHOM THE PETI
TIoN WAS FILEDi 

d. A SUMMARY OF THE INTERESTS OF 
THE JUVENILE'S PARENTS, 
GUARDIAN f OR PRIMARY CAl\E
TAKER; AND 

e. A SUMMARY OF T.HE RESULTS AND 
RECOMMENDATIONS OF ANY SIGNI
FICANT PHYSICAL OR MENTAL 
HEALTH EXAMINATIONS. 

SECTION THREE SHOULD CONTAIN AN 
EVALUATION OF THE FOREGOING INFORMA
TION, A SUMMARY OF THE DISPOSITIONAL 
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ALTERNATIVES AVAILABLE, AND A RECOM
MENDATION AS TO DISPOSITION. 

PREDISPOSITION REPORTS SHOULD BE 
WRITTEN, CONCISE, FACTUAL, AND OBJEC
TIVE. THE SOURCES OF THE INFORMATION, 
THE NUMBER OF CONTACTS MADE WITH SUCH 
SOURCES, AND THE TOTAL TIME EXPENDED 
ON INVESTIGATION AND PREPARATION 
SHOULD BE CLEARLY INDICATED. 

THE PREDISPOSITION REPORT AND ANY 
DIAGNOSTIC OR MENTAL HEALTH REPORT 
SHOULD NOT CONSTITUTE A PUBLIC RECORD. 
HOWEVER, THESE REPORTS SHOULD BE MADE 
AVAILABLE TO COUNSEL FOR THE STATE, 
FOR THE JUVENILE, AND FOR THE PARENT, 
GUARDIAN, OR PRIMARY CARETAKER SUF
FICIENTLY PRIOR TO ANY DISPOSITIONAL 
PROCEEDING ~D ALLOW FOR INDEPENDENT' 
INVESTIGATION, VERIFICATION, A1~ THE 
DEVELOPMENT OF REBUTTAL INFORMATION. 
NO DISPOSITIONAL DECISION SHOULD BE 
MADE O~ THE BASIS OF A FACT OR OP.INION 
THAT HAS NOT BEEN DISCLOSED. PRE
DISPOSITION AND DIAGNOSTIC REPORTS 
SHOULD ALSO BE MADE AVAILABLE TO THE 
PUBLIC AGENCY DIRECTED TO TAKE CUSTODY 
OF OR PROVIDE SERVICES TO THE 
JUVENILE. 

Sources 

See generally, Fred Cohen, Pro
,eosed Standards Relating to Disposi
tional Procedures, Standards 2.3-2.4 
(IJA/ABA, Draft, April 1975); 
Josephine Gittler, Proposed Standards 
Relating to the Juvenile Probation 
Function: Intake .and r-~edisposition 
Investigative Services~ Standard 2.4 
(IJA/ABA, Draft, J.a.np,&;:ry 1976) . 

Commentary 

The standard sets out theprinci
pIes' governing the content and'dlstri
butionof predisposition reports. 
Like the standards on intake and 
predisposition investigations, it 
specifies that only information essen
tial to the dispositional decision 
should be collected, summarized, and 
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presented to the family court. §..ee 
Standards 3.146 and 3.186. Also like 
the previous standard and the provi
sions on intake, Standard 3.187 en
courages the development of written 
rules and guidelines to implerneni: this 
principle and to promote consistency. 
The Advisory ConIDrittee on Standards 
recommends the development of rules, 
and guidelines governing the prepara
tion and dissemination of predisposi
tion reports as an action that each 
State can take immediately ~lTithclUt a 
major reallocation of resources to 
improve the administration of juve
nile justice. Such rules should be 
developed jointly by the family court 
and the agencies or agency responsible 
for predispositional investigations. 

The division between the ob] ec-· . 
tive and social history sections of 
the predisposition report for delin·· 
quency cases corresponds to the sepa
ration of the decision regarding the 
length of sanction/degree of restraint 
from that concerning the -type of 
program, proposed in Standard 3.182. 
It is intended to facilitate the 
court's ability to base its length;of 
sanction/degree of restraint decision 
solely on offense-related factors, 
age, and prior record, thus promoting 
consistency and fairness. Although a 
similar separation is not recommended 
for dispositional decisions in 
noncriminal misbehavior and neglect 
and abuse cases, there appears to be 
no reason why the three--part report 
format should not be used in such 
cases as well. Nothing in the stand
ard is intended to prohibit the 
inclusion of statements of the victim, 
if cmy, and witnesses regarding 'the 
nature and seriousness of the offense, 
conduct, neglect., or abuse on which 
the petition was based. 

Section two of predisposition re
ports may include infg,-rmation about 
the horne '?.11vironrnent,· family rela
tionships, employment and educational 
status, and the interests and 



activities of the juvenile involved, 
the interests of the juvenile's pa
rents, guardian, or primary caretaker, 
and any significant medical or men
tal health findings. Which of these 
types of information will be included 
in a particular report should depend 
on the nature of the case and the 
needs and characte~'istics of the 
respondent, but the standard makes 
clear that only social history infor
mation essential for the dis::'CJsition
al decision should be included. In
formation regarding the atti~ude of 
the juvenile is not included because 
of the difficulty of assessing, for 
example, "the difference between 
feigned and genuine resolve to mend 
one's ways or between genuine indif
fer.ence to the law's commands and 
fear engendered defiance." Presi
dent's Commission on Law Enforcement 
and Administration of Justice, Task 
Force Report: Juvenile Delinquency 
and Youth Crime, 17 (U.S. Government 
Printing Office, Washington, D.C., 
1967). But see Task Force, supra. 
However, Standard 3.188 does recommend 
that the parties be allm.;ed to ad
dress the court at the dispositional 
hearing. 

The provision in thL standard 
recommending that the source of in
formation contained in the report be 
identified and that the number of 
contacts with such sources and the 
time expended in preparing the r.eport 
be noted is intended to facilitate 
the correction of any inaccuracies in 
the predisposition report and assist 
the family court judge in weighing 
the infortnation presented and assess
ing the performance of the probation 
agency investigative staff. To fur
ther assure that dispositional deci
sions are not based upon misleading 
or unreliable information, the stand
ard recommends disclosure of the 
report and any other information pre
senteu to the court orally or in 
written form, to counsel for the 
State, the juvenile, and the parents. 

----- - -- - -------------------

Such disclosure is essential to as
sure the fairness and accuracy of the 
process. See ABA, Standards Relating 
to Sentencing Alternatives and Pro
cedures, Section 4.4 (Approved Draft, 
1968). As was stated by Mr. Justice 
Fortas in Kent vs. United States, 383 
U.S. 541,563 (1966): 

... [I]f the staff's submissions 
include materials which are sus
ceptible to challenge or im
peachment, it is precisely the 
role of counsel to "denigrate" 
such matt~~. There is no irre
buttable presumption of accuracy 
attached to staff reports ... 
[I]t is equally 0::- "critical 
importance" that the material 
submitted to the judge . . . 
be subjected, within reasonable 
limits having regard to the 
theory of the Juvenile Court 
Act, to examination, criticism 
and refutation. 

The scope of disclosure suggested 
in Standard 3.187 is somewhat broader 
than that proposed in the IJA/ABA and 
Task Force prGvisions in that disclo
sure to counsel for the parents is 
made explicit because of the direct 
interest of parents in dispositional 
hearings. See Standard 3.133. Dis
closure is not made directly to the 
parties when an attorney is present to 
allow some discretion in disclosing 
particularly sensitive information to 
an individual without jeopardizing his 
or her interests. However, tr prin
ciples of client autonomy recommended 
in Standard 3.134 still apply. The 
1968 ABA sentencing standards allow 
the limited excision of presentence 
reports by the court in "extraordinary 
cases." ABA, supra, section 4.4. 

Notwithstanding the broad recom
mendations for disclosure to the par
ties, the information contained in 
the predisposition report investiga
tion should not constitute a public 
record. Much of the social history 
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information is of a highly personal 
nature. Public release of such in
formation or of diagnostic reports 
may have a detrimental impact on the 
respondent and his and her family. 
Similarly, the report is to be given 
to the public supervisory agency 
rather than directly to the private 
or public program to which the juve
nile or family will be directed. The 
agency should release to the program 
only that information essential to· 
the delivery of the specific services 
to be offered. 

Related Standards 

3.132 
3.133 
3.143 
3.144 
3.145 
3.146 
3.151 
3.152 
3.153 
3.154 
3.182 
3.183 
3.184 
3.186 
3.188 
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3.188 
Dispositional Hearings 

A PERSON AD. :~DICATED UNDER THE 
DELINQUENCY, NONCRIMINAL MISBEHAVIOR,* 
OR NEGLECT AND ABUSE JURISDICTION OF 
THE FAMILY COURT SHOULD BE ENTITLED 
TO A DISPOSITIONAL HEARING, SEPARATE 
AND APART FROM THE ADJUDICATORY 
HEARING. AT THAT HEARING, THE ATTOR
NEY FOR THE STATE, THE JUVENILE, AND 
THE JUVENILE'S PARENTS, GUARDIAN, OR 
PRIMARY CARETAKER SHOULD BE AFFORDED 
AN OPPORTUNITY TO PRESENT EVIDENCE 
IN THE FORM OF DOCUHENTS AND WIT
NESSES CONCERNING THE APPROPRIATE 
DISPOSITION; TO EXAMINE AND CONTROVERT 
ANY WRITTEN EVIDENCE; AND TO CROSS
EXAMINE ANY WITNESSES. IN ADDITION, 
THE PARTIES AND THEIR COUNSEL SHOULD 
BE AFFORDED AN OPPORTUNITY TO AD
DRESS THE COURT. 

THE PARTIES SHDULD ALSO BE ENTI
TLED TO COMPULSORY PROCESS FOR THE 
APPEARANCE OF ANY PERSONS, INCLUDING 
CHARACTER WITNESSES, AND PERSONS WHO 
HAVE PREPARED ANY REPORT TO BE UTI
LIzED AT THE HEARING. 

THE COURT MAY RELY ON EVIDENCE, 
TO THE EXTENT OF ITS PROBATIVE VALUE, 
THAT IS RELEVANT AND MATERIAL TO 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regar~ing jurisdiction 
over nor·.criminal 113behavior. See 
Commentary to Standard 3.112. 

THE OBJECTIVES OF THE HEARINGS AND 
WAS NOT OBTAINED IN VIOLATION OF THE 
ADJUDICATED PERSON'S CONSTITUTIONAL 
RIGHTS, EVEN THOUGH SUCH EVIDENCE 
WOULD NOT HAVE BEEN ADMISSIBLE AT AN 
ADJUDICATORY HEARING. 

WHEN MORE THAN ONE JUVENILE IS 
ADJUDICATED FOR COMMITTING A PARTICU
LAR ACT OF DELINQUENCY, EACH SHOULD 
HAVE A DISPOSITIONAL HEARING SEPARATE 
AND APART FROM THOSE OF THE CORESPOND
ENTS UNLESS THEY ARE MEMBERS OF THE 
S.l\ME FAMILY. 

THE DISPOSITIONAL DECISION SHOULD 
BE MADE IN ACCORDANCE WITH THE 
CRITERIA AND PROCEDURES SET FORTH IN 
STANDARDS 3.182 THROUGH 3.184. THE 
FAMILY COURT JUDGE SHOULD EXPLAIN THE 
TEF~S OF THE DISPOSITION TO THE RE
SPONDENT AND SHOULD STATE, ON THE 
RECORD, THE FACTS AND REASONS UNDER
LYING THE DISPOSITIONAL DECISION. 

Sources 

Fred Cohen, Proposed Standards Re
lating to Dispositional Procedures, 
Standards 6.2-6.3 (IJAjABA Draft, 
April 1975); Task Force to Develop 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, 
Standards 14.7 and 14.8 (July 1976); 
National Advisory Conwission on Crimi
nal Justice Standards and Goals, 
Corrections, Section 5.17(2) (b) (U.S. 
Government Printing Office, washing-· 
ton, D.C., 1973). 
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Cornnlen tary 

This standard sets out the proce
dures and rights that should apply 
to dispositional hearings. The com
mentary to the ABA, Standards Relating 
to Sentencing Alternatives and Proce
dures, Section 5.4 (Approved Draft, 
1968) outlines a threefold purpose 
for such hearings: 

[T]o inform the court as an aid 
to the exercise of its sentencing 
discretion, to give the parties 
an opportunity to assure both 
that the court's information is 
accurate and that factors which 
they think relevant to the sen
tencing decision will come to 
its attention, and to allow for 
the imposition of sentence in 
an atmosphere which, while it 
may not affirmatively contribute 
to the rehabilitation of the 
offender, will at least not 
give him further cause to leave 
the sentencing stage with a 
sour attitude. 

Accordingly, the standard recommends 
inter alia, that all parties have an 
opportunity to present evidence and 
be heard, that all parties have the 
assistance of counsel, and that the 
terms of and reason for the disposi
tional decision should be explained. 

Specifically, the standard en
dorses bifurcation of adjudicatory 
and dispositional hearing. The 
President's Commission on Law Enforce
ment and Administration of Justice, 
Task Force Report: Juvenile Delin
quency and Youth Crime, 35 (U.8.. 
Government Printing Office, Washing
ton, D.C., 1967) sugg~ststhe follow
ing benefits of separate adjudicatory 
and sentencing hearings: 

It makes possible a controlled 
and rel<;ttively narrowly focused 
inquiry into the facts of the 
alleged conduct at adjudication 
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and a more general and searching 
inquiry into factors bearing 
upon need for supervision at 
disposition, thus reducing the 
danger that the limitations 
of the adjudicatory hearing 
will unduly narrow the disposi
tional determination and that 
the demands of information 
appropriate to the disposi
tional hearing will unduly 
enlarge the scope of the ad
judicatory hearing. 

Both the IJA/ABA Joint Commission 
and the Standards and Goals Task 
Force on Juvenile Justice approve the 
concept of a bifurcated hearing, 
although the Task Force provision 
indicates that the disposition hear
ing may be held "irmnediately after 
the adjudication hearing." Task 
Force, supra, Standard ~4.7; see also 
Monard G. Paulson and Charles H. 
Whitebread, Juvenile Law and Proce
dures, 167 (National Council of Ju
venile Court Judges, 1974). Under 
Standard 3.161, dispositional hear
ings should be held within 15 days 
of adjudication. No minimum time is 
specified, although the Parties should 
have prior notice and sufficient time 
to review the predisposition report 
and prepare for the hearing. See 
Standards 3.186 and 3.187. 

The standard provides that at the 
hearing, all parties should. be en
titled to subpena, question, cross
examine witnesses, ana present docu
mentary evidence. It is anticipated 
that most of this evidence and testi
mony will be directed to defining 
the needs, desires, and opportunities 
available to adjudicated individuals 
an~ in delinquency, noncriminal mis
behavior, and neglect and abuse cases, 
to their families. Among the witnesses 
who may be called are individuals who 
prepared or provided information for 
predispositional and diagnostic re
ports. This is in accordance with 
the IJA/ABA and Task Force provisions 



~d is intended to permit examination 
of how the information contained in 
the report was obtained and the basis 
of the conclusions therein. See also 
Uniform Juvenile court Act, Section 
29(d) (National Conference of Com
missioners on Uniform State Laws, 
1968) . 

All relevant and material evi
dence, including hearsay, may be con
sidered in making the dispositional 
decision, except for evidence gathered 
in violation of the respondent's 
constitutional rights. Although, as 
indicated by the provisions recom
mending that the parties should be 
entitled to call and cross-examine 
witnesses, direct testimony is pre
ferred, all the evidentiary rules 
required to assure a fair hearing on 
the merits need not apply in disposi
tional proceedings so long as there 
are adequate indicia that the evidence 
is trustworthy. The exception en
dorses the position adopted by the 
1973 National Advisory Commission on 
Criminal Justice Standards and Goals 
and is premised on the belief that 
"the integrity of the jUdiciary is 
compromised ~rhen it bases its deci
sion on materials found in violation 
of the constitution." National Ad
visory Commission, supra, 192. 

The recommendation that the judge 
explain the terms of the disposition 
and the facts and reasons on which 
the disposition is based follows the 
lead to the National Advisory Commis
sion on Criminal Justice Standards 
and Goals, supra; the ABA, Standards 
Relating to Sentencing Procedures and 
Alternatives, supra; as well as the 
standards adopted by the IJA/ABA Joint 
Commission and the Standards and Goals 
Task Force on Juvenile Justice. It 
is anticipated that articulation of 
the reasons underlying the choice of 
disposition will not only avoid mis
understandings of the terms imposed, 
but also will help to improve dis
positional decisionmaking through the 

developmen t of wri tt:en dis pas i tiona 1 
and correctional policy and by pro
viding a basis for appellate review. 
To assist the respondent in under
standing the disposition imposed, the 
judge should indicate the more severe 
and less severe alternatives, if any, 
that were rejected. 

Related Standards 

3.147 
3.155 
3.156 
3.157 
3.182 
3.183 
3.184 
3.186 
3.187 
3.189 
3.1810 
3.1811 
3.1812 
3.1813 
3.191 
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3.189 
Review and Modification of 
Dispositional Decisions 

AT ANY TIME DURING THE DISPOSI
TIONAL PERIOD, A JUVENILE, HIS OR HER 
PA-~NTS OR GUARDIAN, OR AN INDIVIDUAL 
OR AGENCY IN WHOSE CARE OR CUSTODY A 
JUVENILE HAS BEEN PLACED SHOULD BE 
ENTITLED '1'0 APPLY TO THE FAMILY COURT 
TO REDUCE THE DURATION OF THE DISPOSI
TION OR THE DEGREE OF RESTRAINT IM
POSED, ON THE GROUNDS THAT IT: 

a. EXCEEDS THE STATUTORY MAXIMUM; 

b. WAS IMPOSED IN AN ILLEGAL 
MANNER; 

c. IS INEQUITABLE IN LIGHT OF 
~~E PRESCRIBED DISPOSITIONAL 
CRITERIA OR THE DISPOSITIONS 
IMPOSED BY JUDGES IN THE SAME 
OR OTHER FAMILY COURTS FOR 
SIMILAR CONDUCT; OR 

d. THAT BECAUSE OF CHANGED CIR
CUMSTANCESAT THE TIl'lE OB' THE 
APPLICATION, A REDUCTION IN 
DURATION OR DEGREE OF RE
STRAINT WOULD PREVENT AN 
UNDULY HARSH OR INEQUITABLE 
RESULT. 

IN ADDITION, THE COURT SHOULD 
HAVE THE AUTHORITY TO REDUCE THE 
DURATION OF A DISPOSITION OR DEGREE 
OF RESTRAINT ON ITS OWN INITIATIVE 
i'i'OR ANY OF THE ABOVE-LISTED REASONS, 
TO REDUCE THE DEGREE OF RESTRAINT 
WHEN IT APPEARS THAT ACCESS TO RE
QUIRED SERVICES IS NOT BEING PROVIDED, 
AND TO TERMINATE THE DISPOSITION WHEN 
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THE REQUIRED SERVICES CANNOT BE PRO
VIDED UNDER LESS RESTRICTIVE 
CONDITIONS. 

Sources 

Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 
14.21 (July 1976); see also, Linda 
Singer, Proposed Standards Relating 
to Dispositions of Juveniles Ad
judicated Delinquent, Standards 
4.1(d) (i) and 5.1(a) and (b) (IJA! 
ABA, Draft, September 1975) . 

Conunen tary 

The standard suggests a mechanism 
through which delinquency, noncrimi
nal misbehavior, and neglect and 
abuse dispositions that are illegally 
or improperly imposed or unduly harsh 
in light of the dispositional 
criteria set forth in Standards 3.182, 
3.183, and 3.184, the dispositional 
decisions of other judges in similar 
cases, the lack of required services, 
or changed circumstances, may be 
corrected or modified. The standard 
is in-tended to cover only reductions 
in the length of the disposition or 
the degree of restraint imposed so 
as not to deter respondents and 
their families from exercising their 
rights. Standards 3.1810, 3.1811, 
and 3.1813 provide for increasing 
the length or restrictiveness of 
dispositions following a willful 



violation of the terms of a disposi
tional order. Appellate review of 
dispositional decisions is discussed 
in Standard 3.191. 

Although a number of groups have 
recommended disposition or sentence 
review procedures, the scope and 
purpose 0f such reviews vary widely. 
The most restrictive of these pro
cedures permit review of the legality 
of the imposition procedure only. 
See e.g., Uniform Rules of Criminal 
Procedure, Sections 631, 632 (Na
tional Conference Commissioners on 
uniform State Law, 1974). Others 
place more emphasis on review of the 
action of the supervising agency or 
the continued appropria~eness of the 
dispositional plan. See e.g., Model 
Act for Family Courts, Section 37(a) 
(3) and 38(a) (1) i Lindsey Arthur and 
William Gauger, Disposition Hearings: 
Heartbeat of the Juvenile Court, 69 
(National Council of Juvenile Court 
Judges, 1974). The ABA, Standards 
Relating to Sentencing Alternatives 
and Procedures, Section 6.1 (Ap
proved Draft, 1968) recommend that 
courts have the power to reduce and 
modify sentences "if new factors 
bearing on the sentence are made 
known," and the National Advisory 
commission on Criminal Justice Stand
ards and Goals, Corrections, Sec
tion 5.11 (U.S. Government Printing 
Office, Washington, D.C., 1973) 
recommends appellate revie\v of sen
tences to assure that the sentence is 
consis,tent with statutory criteria 
and with sentences imposed in similar 
cases and to determine whether the 
sentence is otherwise excessive or 
imposed in the prescribed manner. 
See also Wisconsin Council on Crimi
nal Justice Special Study Commission 
on Criminal Justice Standards and 
Goals, Juvenile Justice Standards 
and Goals, Section 14.1(k) (2d Draft, 
November 1975) (automatic review of 
delinquency dispositions every 6 
months and on request of the 
juvenile) . 

Standard 3.189, following the 
recommendations of the IJA/ABA Joint 
Commission and the Standards and 
Goals Task Force on Juvenile Justice, 
incorporates many of the features 
of these other proposals. However, 
unlike other provisions, the stand
ard is intended to apply to noncrimi
nal misbehavior and neglect and 
abuse proceedings as well as delin
quency cases. The authority to 
modify dispositions is placed in the 
family court rather than in correc
tional or treatment agencies in 
order to increase the visibility and 
accountability of dispositional 
decisionmaking. The standards to 
be prepared by March 31, 1977 on the 
Supervisory Function will include a 
provision for the awarding of a 
limited amount of "good time" by 
correctional agencies to re~lard com
pliance with dispositional orders 
and program or facility regulations. 
Task Force, supra, Standard 
14.21(c) i Singer, supra, Standard 
5.1(c). 

Reviews may be initiated by the 
juvenile, the juvenile's parent or 
guardian, the person or agency serv
ing as the primary caretaker or 
supervisor of the juvenile, and by 
the, court itself. The suggested 
grounds for review are designed to 
encourage utilization of the dis
positional criterja and to assure 
that the respondent and/or family 
have been offered the types of pro
grams and services identified in the 
dispositional order. The standard 
specifies that if the ordered pro
grams or services cannot be made 
available at the specified level of 
restraint or at a lesser level of 
restraint, the court may terminate 
the disposition. This provision is 
intended to stimulate the provision 
of a wide range of vocational, educa
tional, medical, psychiatric, and 
other services in the community, as 
well as institutions, so as to reduce 
the incentive to remove juveniles 
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from their homes or to place them in 
more secure facilities than necessary 
because there are no other means for 
providing the services they neeo.r 
desire. See Task Force, supra; 
Singer, supra. 

Related Standards 

3.155 
3.156 
3.157 
3.182 
3.183 
3.184 
3.188 
3.1810 
3.1811 
3.1812 
3.1813 
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3.1810 
Enforcement of Dispositional 
Orders-Delinquency 

THE AGENCY RESPONSIBLE FOR THE 
SUPERVISION, CARE, AND CUSTODY OF A 
JUVENILE WHO HAS BEEN ADJUDICATED 
DELINQUENT SHOULD BE AUTHORIZED TO 
APPLY TO THE FAMILY COURT IF IT AP
PEARS THAT A JUVENILE HAS WILLFULLY 
FAILED TO COMPLY WITH ANY PART OF THE 
DISPOSITIONAL ORDER. A COpy OF THE 
APPLICATION SHOULD BE PROVIDED TO THE 
JUVENILE, THE JUVENILE'S ATTORNEY AND 
PARENT, GUARDIAN, OR PRIMARY CARE
TAKER, AND THE FAMILY COURT SECTION 
OF THE PROSECUTOR'S OFFICE. 

NO MORE THAN 5 DAYS AFTER THE AP
PLICATION HAS BEEN FILED, UNLESS AN 
EXTENSION HAS BEEN GRANTED UNDER 
STANDARD 3.162, A HEARING SHOULD BE 
HELD TO DETERMINE WHETHER THE TERMS 
OF THE DISPOSITIONAL ORDER HAVE BEEN 
VIOLATED AND, IF SO I WHETHER THERE 
ARE ANY CIRCUMSTANCES JUSTI~YING THE 
VIOLATION. AT THE BEGINNING OF THE 
HEARING, THE JUVENILE SHOULD BE ASKED 
TO ADMIT OR DENY THE ALLEGATIONS. 
THE PROCEDURES SET FORTH IN STANDARD 
3.176 SHOULD BE UTILIZED IN ACCEPTING 
ANY ADMISSION. IF THE ALLEGATIONS 
ARE DENIED,. THE STATE SHOULD BE RE
QUIRED TO PROVE WILLFUL NONCOMPLIANCE 
WITH THE TERMS OF niE DISPOSITIONAL 
ORDER BY A PREPONDERANCE OF THE EVI
DENCE. EACH PARTY SHOULD BE AFFORDED 
AN OPPORTUNITY TO PRESENT EVIDENCE 
AND CROSS-EXAMINE WITNESSES AND 
SHOULD BE ENTITLED TO COMPULSORY 
PROCESS. 

IF IT IS DETERMINED THAT THE JU
VENILE HAS NOT COMPLIED WITH THE 

DISPOSITIONAL ORDER AND THAT THE 
VIOLATION IS NOT JUSTIFIED, THE COURT 
SHOULD BE AUTHORIZED: 

a. TO WARN THE JUVENILE OF THE 
CONSEQUENCES OF CONTINUED 
NONCOMPLIANCE AND ORDER THE 
JUVENILE TO MAKE UP ANY TIME 
MISSED FROM THE EDUCATIONAL, 
VOCATIONAL, TREATMENT, COM
MUNITY SERVICE, OR OTHER 
PROGRAM IN WHICH HE OR SHE 
IS SUPPOSED TO PARTICIPATE 
OR MAKE ANY MISSED PAYMENTS 
IF A FINE OR RESTITUTION HAS 
BEEN IMPOSEDi 

b. MODIFY EXISTING CONDITIONS OR 
IMPOSE ADDITIONAL CONDITIONS 
CALCULATED TO INDUCE COM
PLIANCE IF IT APPEJ.>..RS THAT A 
WARNING WILL BE INSUFFICIENT; 
OR 

c. n1POSE THE NEXT MOST SEVERE 
TYPE OF SANCTION IF IT AP
PEARS THAT THERE ARE NO PER
MISSIBLE CONDITIONS REASON
ABLY CALCULATED TO INDUCE 
COMPLIANCE. 

THE COURT SHOULD BE AUTHORIZED TO 
ADD TIME MISSED FROM ANY PROGRAM 
SPECIFIED IN THE DISPOSITIONAL ORDER 
TO THE LENGTH OF THE DISPOSITION, SO 
LONG AS THE TOTAL DISPOSITIONAL 
PERIOD DOES NOT EXCEED THE STATUTORY 
MAXIMUM. 

173 



THE TERMS OF THE MODIFIED DIS
POSITIONAL ORDER SHOULD BE EXPLAINED 
IN THE MANNER SET FORTH IN STANDARD 
3 .188 . A VERBATIM RECORD SHOULD BE 
MADE OF ALL ENFORCEMENT PROCEEDINGS, 
AND THE RIGHTS TO COUNSEL AFFORDED 
FOR DISPOSITIONAL PROCEEDINGS IN 
STANDARDS 3.132 and 3.133 SHOULD 
APPLY. 

WHEN THE. CONDUCT PiliLEGED TO CON
STITUTE A WILLFUL FAILURE TO COMPLY 
WITH THE DISPOSITIONAL ORDER ALSO 
CONSTITUTES A DELINQUENT OFFENSE, A 
COMPLAINT RATHER THAN AN ENFORCEMENT 
APPLIC]'~TION SHOULD BE FILED AND THE 
MATTER REFERRED TO INTAKE. 

Sources 

Linda Singer, Proposed standards 
Relating to Dispositions, Standard 
S.l(d) (IJA/ABA, Draft, September 
1975) i Task Force to Develop Standards 
and Goals for Juvenile Justice and 
Delinquency Prevention, Standard 
14.22 (July 1976) ; see also National 
Advisory Commission on Criminal 
Justice Standards and Goals, Correc
tions, section 5.4 (U.S. Government 
Printing Office, Washington, D.C., 
1973) . 

Commentary 

The standard follows closely the 
positions adopted by the IJA/ABA 
Joint Commission and the Standards 
and Goals Task Force on Juvenile Jus
tice. It recommends the procedures 
to be followed when there are sub
stantial violations of the terms of 
a dispositional order imposed after 
an adjudication for delinquency. It 
is anticipated that less significant 
violations will be dealt with through 
nonjudicial disciplinary proceedings~ 
Such proceedings are discussed in 
Standard 3.2 and will be addressed in 
mor~ detail in the standards in the 
Supervisory Function Chapter. In 
conformity with the IJA/ABA and Task 
Force provisions, it is intended that 
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when participation in any type of 
remedial, educational, vocational, 
treatment; service, or other program 
is prescribed, compliance should be 
defined in terms of attendance and 
participation and not in terms of 
performance. 

Neither the source Task Force nor 
the IJA/ABA provisions discuss the 
hearing procedures or the rights to 
be accorded the juvenile. But see 
National Advisory Commission, supra. 
In adult probation revocation hear
ings, the Supreme Court has held 
that although revocation proceedings 
are not the equivalent of a criminal 
tria,l, probationers are entitled to 
notice, to disclosure of the evidence 
against them, to present evidence 
and witnesses on their own behalf, 
to cross-examine witnesses called 
by the State, to a "neut.ral and 
detached" hearing body, to a state
ment of the findings, and to counsel 
when necessary to effectuate the 
other rights. Gagnon vs. Scarpelli, 
411 U.S. 790 (1973). Accordingly, 
the standard requires that a copy 
of the enforcement application be 
delivered to the juvenile, his/her 
attorney, and parent, guardian, or 
prlmary caretaker as well as to the 
attorney for the State. The provi
sion of counsel to juveniles and 
their parents and the inclusion of 
the prosecutor in such proceedings, 
although not required under Gagnon, 
supra, follows the reasoning that 
underlies Standards 3.131-3.134. 
The standard also provides for the 
presentation and cross-examination 
of witnesses by all parties, an 
explanation of the terms of and 
reasons for modifications in the 
dispositional order, and a transcript 
of the proceedings. Consistent with 
Standards 3.171 and 3.188, the stand
ard also provides for compulsory 
process. Because of the less formal 
nature of the proceeding, the level 
of proof is' set at a preponderance 
of the evidence rather than beyond 



a reasonable doubt. But see National 
Advisory Commission, supra, (substan
Hal evidence); Model Act for Family 
Courts, Section 39 (U.S. Department 
of Health, Education, and Welfare, 
Washington, D.C., 1975) (clear and 
convincing proof). This provision, 
like Standard 3.174, does not specify 
the rules of evidence to be applied. 
Under Gagnon, revocation decisions 
may be based, in part, on hearsay. 

Upon determining that a violation 
has occurred and that there is no 
good excuse for noncompliance, the 
standard recommends three enforcement 
alternatives. As with the original 
dis~ositional decision, the choice of 
sanction is structured so as to empha
size that the least restrictive al
ternative that is likely to induce 
compliance should be utilized. 

The first alternative is simply to 
warn the juvenile of the consequences 
of further noncompliance and order 
him or her to make up any time or 
payments missed. Such a procedure 
has been recommended by the ABA, 
Standards Relating to Probation, 
Section 5.1 (Approved Draft, 1970) 
as well as the IJA/ABA Joint Commis
sion, Singer, supra; the Standards 
and Goals Task Force, suprai and the 
National Advisory Commission, supra. 

If the family court judge con
cludes that a warning would be unlike
ly to induce compliance, the next 
option is to modify or add to the 
conditions already imposed. Such 
modifications should be designed to 
encourage compliance. Hence, it 
would ordinarily be inappropriate 
to order a juvenile to attend a voca
tional training program, for example, 
because of failure to report to his/ 
her counselor each week. 

Finally, if neither a warning nor 
modification of conditions appear 
sufficient to gain compliance, the 
j~dge may impose the next most 

restrictive form of sanctions. The 
standard would permit but not require 
the amount of time missed from the 
dispositional program, time to be 
added to the disposition, but unlike 
the source provisions, it makes 
explicit that the statutory maxima 
should still apply. See Standard 
3.181. 

Finally, to provide the juvenile 
with all the procedural protections 
that are applicable when there are 
allegations of delinquent conduct, 
including the requirement of proof 
beyond a reasonable doubt, see 
Standards 3.171 and 3.173, and to 
make the imposition of limits on the 
length of dispositions more practi
cable, the standard recommends that 
when the alleged violations of the 
dispositional order constitute a 
delinquent offense, the matter should 
be handled as a new delinquency 
proceeding rather than as an enforce
ment action. Singer, supra; Task 
Force, supra. 

Related Standards 

3.111 
3.158 
3.171 
3.176 
3.171 
3.181 
3.182 
3.188 
3.2 
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3.1811 
Enforcement of Dispositional 
Orders-Noncriminal l\1isbehavior 

ANY OF THE PARTIES TO THE DISPOSI
TIONAL HEARING FOLLOWING ADJUDICATION 
OF A NONCRIMINAL MISBEHAVIOR * PET!
T!ON SHOULD BE AUTHORIZED TO APPLY TO 
THE FAMILY COURT IF IT APPEARS THAT 
THERE HAS BEEN A WILLFUL VIOLATION 
OF ANY PART OF THE DISPOSITIONAL 
ORDER. A COpy OF THE APPLICATION 
SHOULD BE SERVED ON EACH OF THE OTHER 
PARTIES AND SENT TO THEIR ATTORNEYS. 

NO MORE THAN 5 DAYS AFTER THE AP
PLICATION HAS BEEN FILED, UNLESS AN 
EXTENSION HAS BEEN GRANTED UNDER 
STANDARD 3.162, A HEARING SHOULD BE 
HELD TO DETERMINE WHETHER THE TE~1S OF 
THE. DISPOSITIONAL ORDER HAVE BEEN VIO
LATED AND, IF SO, WHETHER THERE ARE 
ANY CIRCUMSTANCES JUSTIFYING THE VIO
LATION. THE COURT .SHOULD FOLLOW THE 
PROCEDURES AND THE PARTIES SHOULD BE 
AFFORDED THE RIGHTS SET FORTH IN 
STANDARD 3.1810 FOR ENFORCEMENT HEAR
INGS IN DELINQUENCY CASES. 

IF IT IS DETERMINED THAT A VIO
LATION HAS OCCURRED AND THAT THE VIO
LATION IS NOT JUSTIFIED, THE COURT 
SHOULD BE AUTHORIZED: 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendation of the Advisory Committee 
on Standards regarding jurisdiction 

. over noncriminal misbehavior. See 
Commentary to Standard 3.112. 
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a. TO WARN OF THE CONSEQUENCES 
OF CONTINUED NONCOMPLIANCE 
AND ORDER THAT TIME MISSED 
FROM ANY PROGRAM SPECIFIED IN 
THE DISPOSITIONAL ORDER BE 
MADE UP; OR 

b. MODIFY EXISTING CONDITIONS 
OR IMPOSE ADDITIONAL CONDI
TIONS CALCULATED TO INDUCE 
COMPLIANCE, IF IT APPEARS 
THAT A WARNING WILL BE 
INSUFFICIENT. 

THE COURT SHOULD BE AUTHORIZED TO 
ADD TIME MISSED FROM ANY PROGRAM 
SPECIFIED IN THE DISPOSITIONAL ORDER 
TO THE LENGTH OF THE DISPOSITION, SO 
LONG AS THE TOTAL DISPOSITIONAL 
PERIOD DOES NOT EXCEED THE TIME 
LIMITS SET FORTH IN STANDARD 3.183. 

A VERBATIM RECORD SHOULD BE MADE 
OF ALL ENFORCEMENT PROCEEDINGS. 

WHEN THE CONDUCT ALLEGED TO CON~ 
STITUTE A WILLFUL FAILURE TO COMPLY 
WITH THE DISPOSITIONAL ORDER ALSO 
MEETS THE DEFINITION OF NONCRIMINAL 
MISBEHAVIOR SET FORTH IN STANDARD 
3 .112, A COlvIPLlUNT RATHER THAN AN 
ENFORCEMENT APPLICATION SHOULD BE 
FILED AND THE MATTER REFERRED TO 
INTAKE. 

Sources 

None of the standards or reports 
reviewed address the criteria and 
alternatives that should apply to 



enforcement of dispositional orders 
in noncriminal misbehavior proceed
ings. The procedures are based on 
those recommended for delinquency pro
ceeding._ by: Linda Singer, Proposed 
Standards Relating to Dispositions, 
Standard 5.1(d) (IJA/ABA, Draft, 
September 1975); Task Force to Develop 
Standards and Goals for Juvenile Jus
tice and Delinquency Prevention, 
Standard 14.22 (July 1976); see also 
National Advisory Commission on 
Criminal Justice Standards and Goals, 
Corrections, Section 5.4 (1973). 

Commentary 

with two exceptions, this standard 
paral181s the provisions for enforce
ment of dispositional orders in de
linquency cases. Like Standard 
3.1810, it provides for notice of the 
alleged violation; a prompt hearing 
at which the violation must be proven 
by at least a preponderanoe of the 
evidence; the rights of the juvenile 
and the juvenile's parents, guardian, 
or primary caretaker to counsel, to 
compulsOry process, and to present 
and cross-examine witnesses; for im
position of the least restrictive 
alternative likely to induce com
pliancej and for an explanation of 
the terms of and reasons underlying 
any modifications of the disposition
al order. See Standards 3.132, 3.133, 
3.171, and 3.188. It also recommends 
that modifica"tion of the disposi
tional order should be designed to 
induce compliance with those portions 
of the order that were violated, and 
that new instances of noncriminal 
~isbehavior be handled through a com
plaint rather than through an enforce
ment proceeding. Filing a ne\'1 com
plaint would allow continuation of 
dispositions beyond the limits pro
posed in Standard 3.184, but only 
after an adjudication proceeding at 
which the rights of the juvenile 
should be fully protected. 

However, in keeping with the 
tripartite nature of dispositional 
proceedings in noncriminal misbehav
ior cases, ~ Standard 3.183, any 
of the parties, not just the State, 
may bring an enforcement action to 
gain compliance with the disposi
tional order by either of the other 
parties. Hence, if a juvenile fails 
"to attend any program specified in 
the order, either the juvenile's 
parents or the State may apply to 
the court; if the parents fail to 
attend the counseling sessions re
quired by the court, either the 
juvenile or the State may seek to 
enforce the order; and, if the public 
agency charged with providing a serv-

., ice to the juvenile or family fails 
, to do so, either of the private par

ties may seek relief. It is antici
pated that in an instance in which 
the State fails to comply, the modi·
fication procedure outlined in 
Standard 3.189 v:ill be preferred. 
The family cou;~t' s contempt powers 
are intended to be the primary means 
for enforcing orders directed at 
public agencies when the warning 
procedure set forth in subparagraph 
(a) appears unlikely to gain 
compliance. 

The second distinction between 
this standard and Standard 3.1810 is 
the recommendation that imposition 
of the next most severe type of sanc
tion not be available as a means of 
enforcing a dispositional order. Cf. 
Standard 3.1813. This follows from 
the recommendation in Standard 3.183 
that in noncriminal misbehavior 
cases, dispositional orders and 
their enforcement should never re
sult in the confinement of a juvenile 
in a secure detention or correctional 
facility or institution. 

A more detailed explanation of 
the procedures and criteria appli
cable in enforcement proceedings is 
contained in the Commentary to 
Standard 3.1810. 
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Related Standards 

3.112 
3.158 
3.171 
3.183 
3.180 
3.189 
3.1810 
3.1813 



3.1812 
Review of Dispositional 
Orders-N eglect and Abuse 

IN ADDITION TO THE RIGHT TO RE
VIEW PROVIDED BY STANDARD 3.189, A 
HEARING TO REVIEW THE DISPOSITIONAL 
DECISION IN NEGLECT AND ABUSE CASES 
SHOULD BE HELD AT LEAST EVERY 6 
MONTHS TO DETERMINE WHETHER CONTINUED 
EXERCISE OF THE FAMILY COURT'S DIS
POSITIONAL AUTHORITY IS NECESSARY. 

PRIOR TO THE HEARING, THE AGENCY 
RESPONSIBLE FOR THE PROTECTION, CARE, 
OR CUSTODY OF THE JUVENILE SHOULD 
SUBMIT TO THE COURT A REPORT ON THE 
SERVICES OFFERED TO THE FAMILY; THE 
RESPONSE TO THOSE SERVICES; THE PROG
NOSIS FOR CESSATION OF INTERVENTION; 
AND A RECOMMENDATION REGARDING THE 
APPROPRIATE DISPOSITION. A COpy OF 
THE REPORT SHOULD BE PROVIDED TO THE 
ATTORNEY FOR THE JUVENILE, THE ATTO~ 
NEY FOR THE JUVENILE'S PARENTS, GUARD
IAN, OR PRIMARY CARETAKER, AND TO THE 
FAMILY COURT SECTION OF THE PROSECU
TOR I S OFFICE. 

AT THE HEARING, EACH OF THE PAR
TIES SHOULD BE AFFORDED THE OPPOR
TUNITY TO PRESENT EVIDENCE AND TO CALL 
AND CROSS-EXAMINE WITNESSES AND SHOULD 
BE ENTITLED TO COMPULSORY PROCESS. 
A VERBATIM RECORD SHOULD BE MADE OF 
ALL RE'/ I' \~'vJ PROCEEDINGS. 

A JUVENILE IN AN OUT-OF-HOME 
PLACEMENT SHOULD BE RETURNED HOME IF 
THE PREPONDERANCE OF THE EVIDENCE 
INDICATES THAT RETURN. WILL NOT SUB
JECT THE JUVENILE TO ANY or THE 
DANGERS LISTED IN STANDARD 3.113. 
SUPERVISION AND ANY NECESSARY SERVICES 

SHOULD CONTINUE FOR AT LEAST 6 MONTHS 
FOLLOWING RETURN OF A JUVENILE TO HIS 
OR HER HOME. 

AT THE CONCLUSION OF THE HEARING, 
THE FAMILY COURT JUDGE SHOULD EX
PLAIN, ON THE RECORD, ANY CHANGES 
DETERMINED NECESSARY AND THE FACTS 
AND REASONS UNDERLYING THE DECISION. 

Sources 

See generally, Robert Burt and 
Michael Wald, Proposed Sta!ldards Re:
lating to Neglect and Ebuse, Stand
ards 7.4(a) and 7.S(b) (IJA/ABA, 
Draft, January 1976); Task Force to 
Develop Standards and Goals for 
Juvenile Justice and Delinquency 
Prevention, Standards 14.30-14.31 
(July 1976) . 

Commentary 

This standard provides for auto
matic review of dispositions in ne
glect and review cases. As noted in 
the commentary to the provision 
adopted by the Standards and Goals 
Task Force on Juvenile Justice, supra: 

Under present practice, the pur
pose of providing services to 
the family or removing the child 
from the home on a "temporary" 
basis is to facilitate 'the safe 
reunion of parents and child. 
But more often than not this 
objective is thwarted. In 
establishing and executing 
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plans to return the child, 
agency performance is woefully 
inadequate in many cases. In 
addition, some parents either 
effectively abandon the child 
or fail to make reasonable 
efforts to reunite the family. 
As a resu'l t children are often 
"lost" in the foster care 
system-~remaining "in limbo" 
without a sta,lJle placement for 
periods of many y'ears. 

. The judicial oversight provided 
by this standard, and the procedures 
recommended in Standards 3.l89--modi
fication of dispositional decisions 
at the request of a party--and 3.183-
enforcement of di'spositional orders-
are intended to assure that neglected 
or abused juveniles receive the 
protection they need; that families 
of such juveniles receive the servic~s 
they need; that such services continue 
for as long as necessary, but no long
er; and that every effort is made to 
reunite families when a child has 
been removed from his/her home. The 
6-month t~_;:-llE:: limit is intended to be 
a maximum. it does not represent 
the recommended minimum duration for 
dispositional orders in neglect and 
abuse cases. 

The standard provides for a report 
by the agency responsible for carry
ing out the dispositional orders 
indicating what has been done to pro
tect the child; to alleviate any harm 
suffered; and to assist the family ~o 
overcome the problems that led to the 
neglect or abuse. See Standard 3.184. 
Like the standards on detention, 
preadjudication procedures, and 
predisposition reports, Standard 
3.1812 recommends that the agency re
port be disclosed to. counsel for t~e 
parties to assure its accuracy and 
to allo,", them to prepare for the 
hearing. See Standards 3.155:-3.157, 
3.167, and3.187. Disclosure of the 
report should be sufficiently before 
the hearing to allow such preparation 

to occur. As in other hearings pro
vided for throughout these standards, 
all parties should have the means 
and opportunity to present evidence 
and witnesses, and to cross-examine 
the witnesses called by other par
ties. See e.g . .' Standards 3.171, 
3.188, 3.1810, 3.1811, and 3.1813. 
Under Standards 3.132ahd 3.133, both 
the juvenile and the juvenile's pa
rents should be entitled to counsel. 

The standard uses the same test 
for returning a juvenile to his or 
her home as is recommended for re
moval--Le., whether the child can 
be protected from further neglect 
or abuse by some measure short of 
removal. The lower level of proof 
required for return provides an 
incentive for supplying help to the 
juvenile's parents, guardian, or 
primary caretaker to permit the 
child's safe return. The 6 months 
of continued sel:vices and supervision 
following return is to provide assis
tance and protection during the 
difficult transition period. See 
Burt and Wald, supra. 

The explanation called for in 
the final paragraph is part of the 
effort in these standards to make 
discretionary decisions more account
able and consistent. See e.g., 
Standards 3.147, 3.155-3.157, and 
3.188. It is ~ntended to help the 
parties understand their responsibili
ties as well as to provide a basis 
for review. 

Related Standards 

3.113 
3.184 
3.189 
3.1813 
3.191 



3.1813 
Enforcement of Dispositional 
Orders-N eglect and Abuse 

ANY OF THE PARTIES TO THE DISPOSI
TIONAL HEARING FOLLOWING ADJUDICATION 
OF A NEGLECT AND ABUSE PETITION SHOULD 
BE AUTHORIZED TO APPLY TO THE FAMILY 
COURT IF IT APPEARS 'rHAT THERE HAS 
BEEN A WILLFUL FAILURE TO COMPLY 
WITH ANY PART OF THE DISPOSITIONAL 
ORDER. A COpy OF THE APPLICATION 
SHOULD BE SERVED ON EACH OF THE OTHER 
PARTIES AND SENT TO THEIR ATTORNEYS. 

NO MORE THAN 5 DAYS AFTER THE 
APPLICATION HAS BEEN FILED, UNLESS 
AN EXTENSION HAS BEEN GRANTED UNDER 
STANDARD 3.162, A HEARING SHOULD BE 
HELD TO DETERMINE WHETHER THE TERMS 
OF THE DISPOSITIONAL ORDER HAVE BEEN 
VIOLATED AND, IF SO, WHETHER THERE 
ARE ANY CIRCUMSTANCES JUSTIFYING THE 
VIOLATION. THE COURT SHOULD FOLLOW 
THE PROCEDuRES AND THE PARTIES SHOULD 
BE AFFORDED THE RIGHTS SET FORTH IN 
STANDARD 3.1810 FOR ENFORCEMENT HEAR
INGS IN DELINQUENCY CASES. 

IF IT IS DETERMINED THAT THE 
DISPOSITIONAL ORDER WAS VIOLATED AND 
THE VIOLATION WAS NOT JUSTIFIED, THE 
COURT SHOULD BE AUTHORIZED: 

a, TO WARN OF THE CONSEQUENCES 
OF CONTI~~JED NONCOMPLIANCE 
AND ORDER THAT TIME MISSED 
FROM ANY PROGRAM SPECIFIED 
IN DISPOSITIONAL ORDERS BE 
MADE UP; AND 

b. TO MODIFY EXISTING CONDITIONS 
OR IMPOSE MEASURES CALCULATED 
TO INDUCE COMPLIANCE, IF IT 

APPEARS THAT A WARNING WILL 
BE SUFFICIENT. 

A VERBATIM RECORD SHOULD BE MADE 
OF ALL ENFORCEMENT PROCEEDINGS. 

Sources 

None of the standards or reports 
reviewed address the criteria and 
alternatives that should apply to 
enforcement of dispositional orders 
in neglect and abuse proceedings. 
The procedures are based on those 
recommended for delinquency pro
ceedings by: Linda Singer, Proposed 
Standards Relating to Dispositions, 
Standard 5.1(d) (IJA/ABA, September 
1975); Task Force to Develop Stand
ards and Goals for Juvenile Justice 
and Delinquency Prevention, Standard 
14.22 (July 1976); see also National 
Advisory Commission on Criminal Jus
tice standards and Goals, Corrections, 
Section 5.4 (1973). 

Commentary 

This standard sets forth the 
procedures and alternatives available 
for enforcement of dispositional 
orders in neglect and abuse cases. 
As in the provision on enforcement 
in noncriminal misbehavior marters, 
the juvenile, the parent, or the 
State may initiate the enforcement 
action, and the family court's con
tempt powers are intended to serve 
as a prime means for securing com
pliance when a public agency fails 
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to provide services ordered by the 
family court. See Standard 3.1811 
and the commentary thereto; see also 
Standards 3.189 and 3.1812. Like 
Standard 3.1810, it provides for 
notice of the alleged violation; for 
a hearing at which the violation must 
be proven by a preponderance of the 
evidence; for the rights of the ju
venile and the juvenile'S parents, 
guardian, or primary caretaker to 
counsel, to compulsory process, to 
present evidence and cross-examine 
witnesses; for' imposition of the 
least intrusive alternative likely to 
induce complaince; and for an explana
tion of the terms of and reasons for 
any modification of the dispositional 
order. See Standards 3.132, 3.133, 
3.171, and 3.188. It also recommends 
that modifications should be designed 
to induce compliance with the disposi
tional order and reduce the potential 
for harm to the child. 

The term "measures to induce com
pliance" is intended to include re
moval of a child from his/her home for 
foster,care placement when the cri
teriafor removal set forth in Stand
ard 3 .1~4 are met. See Standard 
3.1810; put see Standard 3.1811. 

The 'standard does not recommend 
that a 'new complaint be filed \<lhen 
the conduct constituting the alleged 
violation also constitutes a new 
instance of abuse of neglect. Such 
a provision is unnecessary because of 
the lack'cf time limi.ts on disposi
tional orders in neglect and abuse 
cases and the. higher level of proof 
required for removal under Standard 
3.184(b). But cf. Standards 3.1810 
and 3.1811. 

Related Standards 

3.113 
3.132 
3.133 
3.158 
3.161 
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3.19 
Appellate Procedures 

3.191 
Right to Appe~1 

THE RESPONDENT IN A DELINQUENCY, 
NONCRIMINAL MISBEHAVIOR,* OR NEGLECT 
AND ABUSE PROCEEDING SHOULD BE EN
TITLED TO APPEAL TO THE APPROPRIATE 
APPELLATE COURT TO REVIEW THE FAMILY 
COURT'S ADJUDICATION OR DISPOSITION
AL ORDER. RESPONDENTS SHOULD ALSO BE 
ENTITLED TO APPEAL INTERLOCUTORY 
ORDERS THAT IMPOSE SIGNIFICANT RE
STRAINTS ON THEIR LIBERTY. APPEALS 
OF OTHER INTERLOCUTORY ORDERS SHOULD 
BE PERMITTED BY LEAVE OF THE APPRO
PRIATE APPELLATE COURT. 

THE STATE SHOULD BE ENTITLED TO 
APPEAL THE ADJUDICATION OR DISPOSI
TIONAL ORDER IN NEGLECT AND ABUSE 
PROCEEDINGS AND THE FOLl,OWING TYPES 
OF ORDERS IN DELINQUENCY AND 
NONCRIMINAL MISBEHAVIOR CASES: 

a. ORDERS THAT DECLARE A STATUTE 
UNCONSTITUTIONAL; 

b. ORDERS THAT DISMISS A CASE 
ON SUCH GROUNDS AS DOUBLE 
JEOPARDY, FAILURE TO COMPLY 
WITH THE TIME LIMITS SPECI
FIED IN STfu~DARD 3.161, OR 
FAILURE OF THE PETITION TO 

*The National Advisory Committee on 
Juvenile Justice and Delinquency Pre
vention does not concur with the rec
ommendations of the Advisory Commit
tee on Standards regarding jurisdic
tion over noncriminal misbehavior. 
See Commentary to Standard 3.112. 
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STATE A .. CAUSE OF ACTION UNDER 
THE APPLICABLE STATUTE; 

c. ORDERS THAT BY SUPPRESSING 
STATE EVIDENCE ARE LIKELY TO 
RESULT IN DISMISSAL OF THE 
CASE; OR 

d. ORDERS THAT DENY TRANSFER OF 
THE CASE TO A COURT OF GENERAL 
JURISDICTION. 

OTHER PARTIES SHOULD BE ENTITLED 
TO APPEAL DISPOSITIONAL ORDERS THAT 
MATERIALLY AFFECT THEIR LIBERTY OR 
INTERESTS. 

Source 

See generally, Michael Moran, 
Proposed Standards Relating to Ap
peals, Standards 1. 2 (a), 2. 2, and 
2.3 (IJA/ABA, Draft, September 1975) . 

Conuuentary 

This standard outlines the right 
to appeal afforded in delinquency, 
noncriminal misbehavior, and neglect 
and abuse proceedings. In general, 
it recognizes the principle adopted 
in the IJA/ABA provisions on appeal, 
supra, Standard 1.2(a) that: 

In order to recognize t.he goals 
of the entire juvenile justice 
system, it is essential thd.t 
there be one appeal of right 
afforded to all parties rna te
rially affected by a juvenile 
court order, to review the 
facts found, the law applied, 
and the disposition ordered. 

It is contemplated that appeals from 
family court. proceedings will be of 
the same .nature and directed to the 
same court.as'appeals from other 
divisions of the highest court of 
general jurisdiction and that they 
will be based on the. evidence adduced 
in the family court rather than con
stituting trials de novo. 

Although the right to appeal in 
criminal or juvenile proceedings has 
never been formally held to be guar
anteed by the Constitution, it has 
been statutorily afforded to adult 
criminal defendants in every State 
and to juveniles .adjudicated delin
quen't in an overwhelming majority 
of jurisdictions. However, as the 
President's Conuuission on Law En
forcement and Administration of 
Justice observed, "by and large the' 
juvenile court system has operated 
without appellate surveillance," and 
"the quality of justice in the juve
nil.e court system has thereby been 
adversely affected in several ways." 
Task Force Report: Juvenile De
linquencyand Youth Crime, 40 (U.S. 
Government Printing Office, Washing
ton, D.C., 1967). 

The standard recommends that 
respondents have the right to appeal 
both the adjudication and the dis
positional O1..ier. 

Review in either case aims 
toward the development of a 
greater uniformity of practices 
within the jurisdiction; devel
opment of a consistent rationale 
behind dispositional or adjudi
catory decisions; and rectifi
cation of error made in indi
vidual situa'tions. (Mo::an, 
supra, Conuuentary to Standard 
1. 2.) 

It is anticipated, however, that 
the modification procedures set 
forth in Standard 3.189 will be the 
usual review mechanism for disposi
tional orders. The Conuuentary to 
that standard contains a discussion 
of the criteria for review of such 
orders. 

The standard .follows the IJA/ABA 
recommendations by providing for 
interlocutory appeals--i. e., appeals 
of preadjudication orders--by re
spondents. It recomm€mds that 



respondents should be entitled to 
appeal detention orders or other 
orders significantly restricting 
their liberty--e.g., commitment to 
a mental health facility or transfer 
of the case to another division of 
the highest court of general juris
diction--but that review of other 
orders--e.g., denial of a suppression 
motion--prior to disposition should 
be left to the discretion of the 
appropriate appellate court. The IJA/ 
ABA provisions do not define this 
authority other than to permit the 
appellate court to decline review. 
The ABA Standards Relating to Crimi·
nal Appeals, Section 1.3 (Approved 
Draft, 1970) permits such appeals but 
indicates that they should only be 
used in exceptional circumstances. 

The standard also recommends that 
the state should be entitled to ap
peal from final orders in neglect and 
abuse cases but limits the State's 
appeal rights in delinquency and 
noncriminal misbehavior cases. This 
reflects the traditional division 
between civil and criminal proceed
ings. The commentary to the ABA 
Standards Relating to criminal Ap
peals, supra, 34-35 notes that n[t]he 
subject of prosecution appeals has 
occupied more space in articles and 
lectures than any other topic deal
ing with criminal appeals . . . , 
[and that] there are considerable 
differences among the states and 
·thefederal government as .to the 
appropriate scope of prosecution 
appeals. n The four grounds recom
mended by the standard follow those 
p£oposed by the IJA/ABA Joint Commis
sion. Moran, supra; see also ABA, 
Standards Relating to Criminal 
Appeals, supra. 

Subparagraph (a) provides an 
opportunity for the State to challenge 
a ruling by the family court that a 
State statute violates the Federal 
or State constitution. This is to 
assure that questions of 

constitutional dimension receive full 
review and ·tha t there will be a 
definitive ruling on which the pub
lic and State and local officials can 
base future conduct. Subparagraphs 
(b) and (c) provide for State ap
peals of pretrial rulings that pre
clude or significantly impede prose
cution of the case. Opportunity for 
such appeals has been recommended by 
the ABA, Standards Relating to Crimi
nal Appeals, supra, and the Presi
dent's Commission on Law Enforcement 
and Administration of Justice, The 
Challenge of Crime in a Free Society, 
140 (U.S. Government Printing Office, 
Washington, D.C., 1967), as well as 
by the IJA/ABA Joint COTI~ission. 
Moran, supra. See also 18 U.S.C. 
Section 3734 (Supp. 1975). The 
final subparagraph recommends that 
the State be able to appeal orders 
denying transfer of a delinquency 
case to another division of the 
highest court of general jurisdic
tion for trial as a criminal proceed
ing. See Standard 3.116 and 3.121. 
It is anticipated that such appeals 
will take place soon after entry of 
the order and not after disposition 
in order to avoid the inherent 
difficulty of trying to reconstruct 
a ·transfer hearing after adjudica
tion or trial. See Charles 
Whitebread, proposed Standards Re
lating to Waiver of Juvenile Court 
Jurisdiction, Standard 2.4 (IJA/ABA, 
Draft, February 1975) . 

Finally, the standard recommends 
that the right to appeal disposi
tional orders should be extended to 
other parties materially affected 
by those orders--e.g., parents or 
service agencies in noncriminal 
misbehavior cases. Consistent with 
the IJA/ABA provision and Standard 
3.133, parents should not be au
thorized to appeal a delinquency ad
judication on their child's behalf. 

In order to avoid unnecessary 
delay and uncertainty, strict time 
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limits on appeals are recommended in 
Standard 3.161. To assure the fair
ness and adequacy of appellate pro
ceedirigs, Standard 3.192 provides 
for counsel on appea2. and the avail
ability of a transcript or other 
record of the family court proceed
ings. Furthermore, it is anticipated 
that in most cases, the order of the 
family court will be stayed pending 
appeal. The family court should be 
authorized to stay its order upon 
application by the respondent. The 
decision whether or not to stay a 
dispositional order should always 
take into account the safety and 
needs of the juvenile. Criteria to 
guide such decisions should be 
developed to promote-consistency. 
See Moran, supra, Standards 5.1-5.3. 

Related Standards 

3.158 
3.161 
3.171 
3.189 
3.192 
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3.192 
Right to Counsel and a 
Record of the Proceedings 

PARTIES ENTITLED TO APPEAL UNDER 
STANDARD 3.191 SHOULD BE ENTITLED TO 
BE REPRESENTED BY COUNSEL AND TO A 
COpy OF THE VERBATIM TRANSCRIPT OF 
THE FAMILY COURT PROCEEDINGS AND ANY 
MATTER APPEARING IN THE COURT FILE. 
COUNSEL SHOULD BE APPOINTED IF THE 
PARTY MEETS THE CRITERIA SET FORTH 
IN STANDARD 3.132 OR STANDARD 3.133. 
THE TRANSCRIPT AND OTHER MATERIALS 
SHOULD BE PROVIDED AT PUBLIC EXPENSE 
IF A PARTY IS UNABLE TO OBTAIN IT FOR 
FINANCIAL REASONS. 

AFTER ANNOUNCING AND EXPLAINING 
THE DISPOSITIONAL DECISION, THE 
FAMILY COURT JUDGE SHOULD INFORM THE 
PARTIES OF THEIR RIGHT TO APPEAL, THE 
TIME LIMITS AND MANNER IN WHICH AN AP
PEAL MUST BE TAKEN, AND THEIR RIGHTS 
TO COUNSEL ON APPEAL AND TO THE 
RECORD OF THE PROCEEDINGS. 

Sources 

Michael Moran, Proposed Standards 
Relating to Appeals, Standards 3.1-
3.3, and 4.2 (IJA/ABA, Draft, 
September 1975); see also Task Force 
to Develop Standards and Goals for 
Juvenile. Justice and Delinquency Pre
vention, Standards 13.8 and 16.7 
(July 1976) 

Commentary. 

This standard sets forth the 
axillary riq:'(s required to effec
tua'te the r ;"Jht of appeal. It is 
intE;!nded that the right to counsel 

and to a record of the proceedings 
apply when a :r.-espondent or other 
private party is the appellee as well 
as when he/she is the appellant. 

The standard recommends that any 
party entitled to an appeal under 
Standard 3.191 should be entitled to 
counsel for that appeal and to have 
counsel appointed if 'they meet the 
eligibili ty requirelnents set out in 
Standards 3.132 and 3.133. Although 
In re_ Gault, 387 U.S. 1 (1967) did 
not hold that the right to appeal 
delinquency adjudications is cunsti
tutionally required, once an appeal 
is provided, both the due proGess 
and equal protection clauses of the 
Fourteenth Amendmen~ to the U.S. 
Constitution would seem to require 
that a fair and adequate procedure 
for appeal be provided. Counsel to 
identify and argue the issues OD 

appeal appears essential to the fair
ness and adequacy of the proceedings. 
See e.g., Douglas vs. California, 
372 U.S. 353 (1963); ABA, Standards 
Relating to Criminal Appeals, Section 
3.2 (Approved Draft, 1970); Moran, 
supra; Task Force, supra. Because 
fundamental rights ~t issue in 
noncriminal misbehavior and neglect 
cases as well as in delinquency pro
ceedings, the right to counsel on 
appeal is extended to parties in 
all three types of proceedings. 
Accord Standards 3.131-3.133, and 
3.171; see Cleaver vs. Wilcox, 
499 F.2d 940 (C.A. 9, 1974). 
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The same reasoning applies to the 
provision of a full record of the 
proceedings. See e.g., Griffin vs. 
Illinois, 351 u.S. 12 (1956); ABA 
supra, Section 3.3; President's 
Commission, supra; Moran, supra; Task 
Force, supra~ also Model Act for 
Family Courts, Section 54(c) (U.S. 
Department of Health, Education, and 
Welfare, Washington, D.C., 1975). 
As was noted by the Supreme Court 
in the Gault case: 

Failure to make a record, may 
be . . . to saddle the reviewing 
process with the burden of 
attempting to reconstruct a 
record and to impose upon the 
Juvenile Judge the unseemly 
duty of testifying under 
cross-examination as to the 
events that transpired in the 
hearings before him. (In re 
Gault, supra, 58.) 

However, nothing in the standard is 
intended to prevent the parties 
from stipulating to a mutually agree
able statement of the facts and his
tory of the case in lieu of a verba
tim transcript. See Moran, supra, 
Standard 4.3. 

The explanation called for in the 
second paragraph of the standard, 
like the notices provided for in 
Standards 3.146, 3.1.55-3.157, and 
3.166, is to assure that the parties 
fully understand their right to ap
peal, to counsel on appeal, and to a 
record of the proceedings. It is to 
be made by the family court judge 
immediately following the description 
of the terms of disposition and the 
statement of the facts and reasons 
underlying the dispositional decision' 
that is called for in Standard 3.188. 

··Rela ted Standards 

~ .131 
3.132 
3.133 
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3.2 
N oncourt Adjudicatory 
Proceedings 

WHENEVER A GOVERNMENT AGENCY, 
INSTITUTION, OR PROGRAM SEEKS TO 
ABRIDGE SUBSTANTIALLY A JUVENILE'S 
RIGHTS, CURTAIL ESSENTIAL BENEFITS 
ACCRUING TO A JUVENILE, OR IMPOSE 
SERIOUS SANCTIONS AGAINST A JUVENILE, 
THERE SHOULD BE A HEARING TO DETER
MINE WHETHER THE ALLEGATIONS ON 
WHICH THE PROPOSED ACTION IS BASED 
ARE TRUE AND WHETHER THE PROPOSED 
GOVERNMENT ACTION IS APPROPRIATE. 
IN CONJUNCTION WITH SUCH A HEARING, 
THE JUVENILE SHOULD BE ENTITLED TO: 

a. TIMELY WRITTEN NOTICE OF THE 
ALLEGATIONS; 

b. REPRESENTATION; 

c. PRESENT EVIDENCE AND CALL 
AND CROSS-EXAMINE WITNESSES; 

d. AN IMPARTIAL DECISIONMAKER; 

e. WRITTEN FINDINGS DELINEATING 
CLEARLY THE FACTS AND REA
SONS UNDERLYING THE DECISION; 
AND 

f. AN OPPORTUNITY FOR REVIEW. 

Sources 

See generally, Goldberg vs. Kelly, 
397 U.S. 254 (1970); Morrissey vs. 
Brewer, 408 U.S. 471 (1972); 
William Buss and Stephen Goldstein, 
Proposed Standards Relating to 
Schools and Education, Standards 
5.1-5.3 (IJA/ABA, Draft, January 
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1976); Andrew Rutherford and Fred 
Cohen, Proposed Standards Relating 
to Corrections Administration, Stand
ard 8.9 (IJA/ABA, Draft, April 1976); 
Task Force to Develop Standards and 
Goals for Juvenile Justice and Delin
quency Prevention, Standards 20.5 and 
20.6 (July 1976) 

Commentary 

The family court is not the only 
forum in which juveniles may have to 
defend against or challenge the 
deprivation of their rights. Execu
tive branch agencies are authorized 
to impose disciplinary measures in
cluding solitary confinement or loss 
of "good time" against juveniles in 
correctional facilities; to suspend 
or expel juveniles from school; and 
to terminate welfare payments or 
other essential benefits accruing .to 
juveniles. This standard sets. forth 
the procedural rights that should 
apply to administrative determinations 
to impose such sanctions. It reflects 
the belief that juveniles as well as 
adults are entitled to those due 
process rights necessary to preserve 
fundamental fairness. The standard 
is intended to be broad enough to 
allow for the diversity of out-of
court adjudications and yet specific 
enough to assure that minimum safe
guards are present whenever a signifi
cant deprivation or sanction is pos
sible regardless of the form or 
purpose of the proceeding. Recom
mendations regarding the specific 
criteria and procedures that should 
be employed in disciplinary proceed
ings and sup<:,!xvision hearings and. 
definition of what constitutes 
"serious II sanctions or "substantial" 
abridgem~ntof rights will be pro
vided in" subsequent standards. 

The Supreme Court has stated on 
a number of occasions that "the 
'right to be heard before being 
condemned to suffer grievous loss of 
any kind, even though it may not 

190 

involve the stigma and hardships of 
a criminal conviction, is a princi
ple basic to our society.'" Joint 
Anti-Fascist Committee vs. McGrath, 
341 U.S. 123, 168 (1951) (Mr. Justice 
Frankfurter, concurring) as quoted 
in Mathews vs. Eldridge, 424 U.S. 
391, 333 (1976). Hence, the standard 
recommends that there should be a 
hearing whenever there is a sUbstan
tial abridgment of a juvenile's 
rights, termination of an essential 
benefit ro a juvenile. or imposition 
of a more than a de minimus sanction 
against a juvenile by a public 
agenc:/ . See Goldberg vs. Kelly, 
supra; Morrissey vs. Brewer, supra; 
Goss" vs. Lopez, 419 U.S. 565 (1975). 
Whether or not this hearing must 
precede the agency's action depends 
on the interest at stake, the impact 
of the action on the juvenile, and 
the burden that such a hearing would 
cr.ea te on the agency. Ma thews vs. 
Eldridge, supra, 335. 

The notice requirement recom
mended in subparagraph (a) is in
tended to afford the juvenile an 
opportu.nity to prepare a defense to 
the allegations. To allow' the 
construction of such a defense, the 
notice should include the reasons for 
the agency's action or the conduct of 
the juvenile on which that action 
is based and the procedural protec
tions to which the juvenile is en
titled throughout the proceedings. 

.See Standard 3.164; Rutherford and 
Cohen, supra; Buss and Goldstein, 
supra; Task Force, supra; Goldberg 
vs. Kelly, supra; Morrissey vs. 
Brewer, supra; In re Gault, 387 
U.S. 1 (1~67); see also, Goss vs. 
Lopez, supra. 

Subparagraph (b) recommends that 
juveniles be entitled to representa
tion at noncourt adjudicatory pro
ceedings. The subparagraph is not 
intended to suggest that such repre
sentation must be provided by an 
attorney. An agency staff member 
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not involved in the preparation of 
the action, a volunteer from a regular 
volunteer program, an ombudsman, or a 
law student may be able to perform 
this advocacy role satisfactorily. 
Wolff vs. McDonnell, 418 U.S. 564, 
592 (Mr. Justice Marshall concurring 
in part, dissenting in part); accord 
Rutherford and Cohen, supra; but see 
Buss and Goldstein, supra. Although 
stating that a welfare recipient 
"mus t be allowed to retain an a ttor
ney if he so desires," in order to 
defend against a termination of Ttlel
fare benefits, C~ldberg vs. Kelly, 
supra, 270, the Supreme Court has 
held that counsel is not constitu
tionally required in most discipli
nary proceedings, in most parole or 
probation revocation proceedings, or 
in proceedings to suspend a child 
from school for 10 days or less. 
Wolff vs. McDonnell, supra; Morrissey 
vs. Brewer, supra; Gagnon vs. 
Scarpelli, 411 U.S. 778 (1973); Goss 
vs. Lopez, supra. Nevertheless, the 
Advisory Committee on Standards con
cluded that assistance in "delineat
ring] the issues, present[ing] the 
factual contentions in an orderly 
manner, conduct[ing) cross-examina
tion, and generally safeguard-
ring 1 . . . ," the interests in 
jeopardy, Gold'..;erg vs .. Kelly, supra, 
270 I is as essential to assure fair
ness for juveniles involved in 
noncourt adjUdicatory proceedings as 
it is for those involved. in proceed
ings before the family court. See 
Standards 3.132 and 3.134. 

Subparagraph (c) recommends that 
juveniles be entitled to present 
ev,idence and to call and cross
examine witnesses. In Greene vs. 
MCElroy, 360 U.S. 474, 496~497 (1959), 
the Suprerue Court observed that: 

Certain principles have remained 
relatively immutable in our 
jurisprudence. One of these is 
that where governmental action 
seriously injur.es an individual, 

and the reasonableness of the 
action depends on fact f~ndings, 
the evidence used to prove the 
Government's case must be 
disclosed to the individual so 
that he has an opportunity to 
show that it is untrue. While 
this is important in the case 
of documentary evidence, it is 
even more important wher~ the 
evidence consists of the testi
mony of individuals whose 
memory might be faulty or who, 
in fact, might be pe~jurers or 
persons motivated by malice, 
vindictiveness, intolerance, 
prejudice, or jealously_ We 
have formalized these protec
tions in the requirements of 
confrontation and cross
examination. They have ancient 
roots. They find expression 
in the Sixth Amendment. • . _ 
This Court has been zealous to 
protect these rights from 
erosion. It has spoken out 
not only in criminal cases, 
. . . but also in all types 
of cases where administr&tive 
. . . actions were under 
scrutiny. 

See Goldberg vs. KellY, supra, 270; 
see also Morrissey vs. Brewer, supra. 
However, the Court limited the 
rights to present evidence and call 
witnesses in prison disciplinary 
proceedings to situations in which 
permitting an inmate to do so "will 
not be unduly hazardous to institu
tional safety or correctional goals," 
and left whether to permit cross
examination "to the. sound discretion 
of the officials of stare prisons." 
Wolff vs. McDonnell, supra, 566, 569. 
Moreover, in Goss vs. Lopez, supra, 
583, the Court concluded that 
simply allowing the juvenile "to give 
his version of the events will pro
vide a meaningful hedge against 
erroneous action," although it indi
cated that when expUlsion or Sus
pensions of longer than 10 days are 
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involved or in "unusual situations" 
involving short suspensions, "more 
formal procedures" may be required. 
Id., 584. Both the IJA/ABA Joint 
Commission and -the Standards and Goals 
Task Force on Juvenile ,Justice urge 
that juveniles be provided the means 
for demonstrating that the agency's 
case is untrue. Rutherford and Cohen, 
supra; Buss anf Goldstein, supra; 
Task Force, supra. In the disci
plinary hearing context( the Task 
Force reasoned ·that: 

The court in Wolff did not view 
this right as a mandate of due 
process because of its concern 
about the risk of ~eprisals by 
adult prison inmates, one 
against the other, should the 
court declare this a constitu
tional requirement. However, 
in juvenile institutions where 
primary emphasis is placed on 
programs of reeducation and 
rehabilitation the likelihood 
of violent reprisals is far less 
severe. 

Following these recommendations. 
the Advisory Committee on Standards 
concluded that whether constitution
ally required or not, juveniles 
should be accorded the rights to 
present evidence and to call and 
cross-examine witnesses in situations 
meeting the "seriousness ll requirements 
discussed above, See Standards 
3.171 and 3.1810. 

The impartial decisionmaker called 
for under subparagraph (d) may be an 
administrative board, an appointed 
or agreed~upon arbitrator, or a 
single agency official. The individ
ual or individuals serving in the 
adjudicatory function should not have 
been involved in the investigation or 
preparation of the case or have a 
personal interest in its outcome. 
The importance of a "neutral and 
detailed hearing body" was stressed 
in both the Goldberg and Morrissey 
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decisions. SE.e also, Wolff vs. 
McDonnell, supra; Buss and Goldstein, 
supra; Rutherford and Cohen, supra; 
Task Force, supra; but see, Goss vs. 
Lopez. 

Subparagraph (e) recommends that 
at the conclusion of the hea~ing, 
the decisionmaking body or individual 
prepare written findings explaining 
the basis for the decision. This is 
part of the effort throughout these 
standards to make discretionary 
decisions more consistent, compre
hensible to the parties, and open 
to review. See e.g., Standards 
3.147, 3.155-3.157, and 3.188. Each 
of the sources for this standard 
lists a written statement by the hear
ing board or official regarding the 
facts relied on and the reasons for 
the decision as a minimum require
ment of due process. See Goldberg 
vs. Kelly, supra, Morrissey vs. 
Brewer, supra; Rutherford and Cohen, 
supra; Buss and Goldstein, supra; 
Task Force, supra; but see, Goss vs. 
Lopez, supra. 

Finally, as a means of assuring 
that the above rights have been 
afforded, that the decision is 
supported by the evidence, and that 
any action taken is in accordance 
with the law, subparagraph (f) urges 
that the juvenile have a right to 
judicial or administrative review. 
Such a right to review from adminis
trative decisions is already pro
vided in ore form or another in most 
States. See Standard 3.191; Task 
Force, S~r standard 20.6; Buss 
and Goldstein, ~; Rutherford and 
Cohen, supra. 

As is evident from the above
cited decisions of the Supreme Court, 
adjUdicatory decisions are made at 
many levels and constitutional 
guarantees are not limited to the 
courthouse. The Advisory Conmittee 
on Standards is confident that the 
introduction of due process 



procedures whenever significant rights 
of ~r benefit~ to a juvenile are 
thre;;~tened will enhance rather than 
dfsruptor impede the operation of 
schools, correctional facilities, and 
other agencies and thereby improve 
the. adnlinistration of juvenile 
justiGe~. 

Related Standards 

3.132· 
3.146 
3.147 
3.155 
3.156 
3.157 
3.164 
3.171 
3.188 
3.1810 
3.1811 
3.1813 
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General Implementatio:n Plan 

As indicated in the introduction 
to this report, one of ·the purposes 
of the Juvenile Justice and Delin
quency Prevention Act of 1974 is 
to "encourage the implementation of 
national standards on juvenile jus
tice ... [through] recommenda-
tions for adr.,inistrative. budgetary, 
and legislati-. ~ action at the Federal, 
state, and local level to facili-
ta te . . . [ their] adoption . . ." 
U.S.C. Section 5602(5) (Supp. 197(;). 
Implementation recommendations to 
facilitate the adoption of particular 
standards have beelt set forth in the 
commentaries to Standards 3.112, 
3.143, 3.144, 3.145, 3.151, 3.153, 
and 3.154. Set out below is an ex
planation of the criteria that the 
Advisory Committee on Standards has 
used in considering the various 
strategies available to implement 
the entire body of standards, and two 
strategies that appear to meet those 
criteria. 

Frame,;ork for Decisionmaking 

In assessing the possible mecha
nisms for implementing standards for 
juvenile justice and delinquency pre
vention, three considerations appear 
to be of prime importance: 

1. Does the proposed strategy 
fall within the legal and 
practical authority of the 
Federal Government? 

2. Are the resources available 
sufficient to support the 
proposed strategy? and 

3. Does the proposed strategy 
contain adequate procedures 
for gaining state and local 
support for and participation 
in the implementation process? 

1. Does the proposed strategy 
fall within the legal and practical 
authority of the Federal Government? 
The principal role of the Federal 
Government in the effort to strength
en and improve State and local juve
nile justice and delinquency pre
vention systems is to provide strong 
leadership and necessary assistance. 
Past implementation efforts that have 
attempted to mandate a sweeping set 
of Federal standards have proven less 
effective than anticipated in areas 
such as juvenile justice, which are 
primarily the responsibility of State 
and local government, which ar~ sub
ject to major conflicts over objec
tives and goals, and for which there 
are few reliable means of measuring 
the impact of change. Although 
federally developed standards can pro
vide direction on issues and policy 
of national concern, they cannot 
realistically be expected to antici
pate the needs, structure, and partic
Ular priorities of each state and 
locality. Hence, any strategy has to 
demonstrate sensitivity to the nature 
of the social and political realities 
at the stat~ and local levels. 
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2. Are the resources available 
sUfficient to support the proposed 
strategy? No matter how essential, 
the portion of Federal, state, and 
local budgets that can be devoted to 
any purpose is limited. Thus, an 
implementation strategy that requires 
massive allocations of resources is 
impractical. For example, the person
nel and funds required to monitor 
state and local compliance with man
dated standards in all the areas 
covered by this and subsequent re
ports of the Advisory committee On 
Standards would be prohibitive. Thus, 
implementation strategies must incor
porate some selection or prioriti
zation process and provide for the 
pooling of resources and energies. 

3. Does the proposed strategy 
contain adequate procedures for gain
ing state and local sup,port for and 
participation in the implementation 
process? As noted earlier, juvenile 
justice and delinquency prevention 
are primarily a State and local re
sponsibility. Accordingly, an imple
mentation strategy must include incen
tives that will encourage states and 
communities to reassess the manner in 
which services are delivered to chil
dren and in which they deal with youth 
crime in light of the proposed stand
ards, to identify the most serious 
problems, and to make the necessary 
procedural and substantive changes. 

Recommended General Strategies 

L Under Section 223 of the Juve
nile Justice and Delinquency Preven
tion (JJDP) Act., supra, 42 U.S. 
Section 5633, State criminal justice 
planning agencies (SPAS), in order to 
rec~ive block grant funds, must pre
pare a State juvenile justice and de
linquency prevention comprehensive 
plan. Such plans must provide, among 
otherthirigs, for an advisory group 
appointed by the Governor and repre-'
s~nting local and State government, 
law enforcement, juvenile justice, 
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yout,h services, public welfare, 
health, education agencies, and pri
vateorganizations ooncerned with the 
problems and activities of youth. 
This structure appears to be a logi
cal channel for the following stand
ards implementation activities. 

States, through their Juvenile 
Justice Advisory Groups or Inter
departmental Councils such as that 
es·tablished in California and on the 
Federal level by section 206 or the 
JJDP Act, supra, 42 U.S.C. 
Section 5616, should be asked to 
assess the recommended standards 
against their own needs, problems, 
and experience, and identify prior
ity areas. In many States, this 
prioritization process is already 
underway in conjunction with the 
state standards and goals program. 
These prj.ori ties would then become 
the basis of. a coordinated State 
Juvenile Justice and Delinquency 
Prevention plan designed to meet the 
planning requirements for JJDP Act 
funds and other Federal youth pro
grams such as those under the Compre
hensive Employment and Training Act 
o~ 1973 (P.L. 93-203) and Title XX 
of the Social Security Act 
(P.L. 93-647). One agency--in most 
cases the State criminal jus·tice 
planning agency--would serve as the 
lead agency in performing the plan
ning and staff coordination functions. 

The portions of coordinated State 
JJDPplans that require interagency 
cooperation or focus directly On 
standards implementation. would be 
submitted to the Federal Regional 
Councils for review and ultimately 
to the Federal Interdepartmental 
Coordinating Council. At the same 
time, the Federal Regional Councils, 
the Federal Interdepartmental Coor
dinating Council, and individual 
agencies would be working to integrate 
Federal funding and technical as
sistance programs, to promote coordi
nation of Federal agencies and 



Jersonnel at 'the regional, State, and 
ocal levels, and to eliminate artifi
~ial barriers, conflicting require
[lents, and other impediments to the 
__ doption of the standards. 

This strategy meets the three 
criteria noted above. By linking 
implementation to the provision of 
Federal funds and by having States 
set their own priorities, it conforms 
to Federal legal and practical imple
mentation authority. By utilizing 
and coordinating existing programs 
and agencies, it avoids the creation 
of new administrative er,tities and 
~massive new funding programs, al
though some additional or redirected 
funds may be necessary to assist in 
fostering the coordinated planning 
process. Finally, the link between 
Federal funds and standards implemen
tation together with the publi~ 
interest in youth crime and delin
quency prevention should provide the 
necessary incentives for State and 
local support. 

2. The juvenile justice and 
delinquency prevention system includes 
many groups of professionals seeking 
to improve the system's effectiveness 
and fairness, and the subject of 
youth crime and its prevention is a 
matter of great public concern. The 
continuation of these systems
improvement activities by professional 
groups and the focusing of this public 
concern can greatly assist the efforts 
to gain adoption of the recommended 
standards. Hence, as a corollary to 
the above-described governmental plan
ning strategy, national professional 
organizations should be encouraged to 
consider the recommended standards in 
developing their own accreditation 
programs and more richly detailed 
professional standards. 

Although outside the purview of 
these implementation recommendations, 
another method through which implemen
tation may be accomplished is 

litigation. Courts have and continue 
to playa role, often a leading one, 
in standards implementation and 
systems change. It is likely that in 
some instances in which oth0r imple
mentation efforts have failed, the 
standards may be adopted through 
judicial decree. 

Conclusion 

There should be no illusions 
about the effort that will be re
quired to accomplish the planning, 
design, and coordinating activities 
recommended above. The energies and 
cooperation of individuals and 
agencies at all levels of government 
and in the private sector will be 
needed. However, the Advisory Com
mittee on Standards believes that 
these strategies and standards repre
sent a workable means of strengthen
ing juvenile justice throughout the 
United states. 
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