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INTRODUCTIO!

The primary emphasis of law enforcement has traditionally
been on crimes of violence, which unlike economic offenseé;
seem ﬁo have a much more imme@iate and frighten&ng impact.
However, events over the past several years, in;iuding the
aisclosure of political corruption ét our highest level of
government and widespread bribery and manipulations by
various business entities, have foaused attention on what
appears to be a pervasiveness of "white collar" crime.
Prosecution of this type of crime has so far been inadequate,
largely because of inadequate resources but also because of
law enforcement's historical inattention té economic‘crime.*

At the 1975 annual convention of tﬁe'American Bar Associa-

tion, representativesf?f the Law Enforcement Assistance

‘Administration (LEAA) and various Justice Department officials

asked the Criminal Justice Sec¢tion to creats a committee to
establish a dialogue and mount an effective national front

to combat economic crime offenses. The Criminal Justice

Section was selected because it was in the unique position of

being able to bring together all of the elements of the criminal .

justice system,~including.fUdgés, prosecutors, defense attbrneys,_

. General of the United States, before the American Society of
Criminology (October 31, 1975). See also Testimony of
Judge Tyler before Subcom. on Oversight of the House Ways
~and Means Committee (September 22, 1975).

See Address by the Hon. Harold R. Tyler, Jr., Deputy Attorney

L
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~academicians and othars with expertise 1n this area. .The

c:iminel Justice Section zgreasd tO undertake thié study and
established an Economic Crime Committee composed of repre-‘
sentatives of all of the above elements.

The members are as follows:

Paul K. Rooney, Chairman
Attorney in Private Practice
New York, New York :

Gordon F. Bowley, Vice-Chairman

Supervising Deputy District
Attorney

Fraud Division

Sacramento, California

Honorable James G. Exum, Jr.

Associate Justice

Supreme Court, State of
North Carolina :

Raleigh, North Carolina

Seymour Glanzer
" Attorney in Private Practice
Washington, D. C.

Honorable William L. Hungate (D-Mo.)

Member, United Statss House of
Representatives:

Washington, D. C.

Honorable Charles W. Joiner

Judge, United States District Court
Eastern District of Michigan
Detroit, Michigan

George R. Fusner, Jr.
Law Student
Nashville, Tennessee

Alan Y. Cole*
Attorney in Private Practlce
Washlngton, D. C.

John c. Keeney

‘Deputy Assistant Attorney General
United States Department of Justice
Washlngton, D C.

*Mr. Cole was the first Commlttee chairman wnen the Commlttee

- was formed, but relinquished this position in August, 1976,

when he assumed the Chalrmanshlp of the ABA Section of Crlmlnal
Justice. o : :
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Professor Herbert S. Miller
Georgetown University Law Center
Washington, D. C.

George C. Smith

Prosecuting Attorney

Columbus, Ohio

(former -Chairman of the National
District Attorneys Association
Economic Crime Project)

Honorable Richard C. Turner
Attorney General of Iowa
Des Moines, Iowa

John Wing ‘ ‘
Assistant United States Attorney
New York, New York

In addition, seven persons -were named ex-officio members

of the Committee based on their responsibilities in the

organizations they represent or based on specific expertise

in selected areas. Those ex-officio members of the Committee

are:

Robert M. Ervin

Chairman, Criminal Justice Section, 1975-76
Attorney in Private Practice

Tallahassee, Florida

Richard P. Lynch, ﬁirector
National District Attorneys Association

‘Washington, D. C. Offices

James C. Swain, Director
Judication Division, LEAA
Government Project Monitor
Washington, D. C.

H. Lynn Edwards -
Staff Director, Criminal Justice Section

' American Bar' Association

‘Laurie Robinson

Washington, D. C.

£

Assistant Staff Director, Criminal Justice Section

American Bar Association

Washington, D.C. h
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Frank A. Ray, Chief Counsel
€Civil Division

Prosecuting Attorney's Offlce
Columbus, Ohio -

(former Project Director National
District Attorneys Association

Economic Crime Project)

Mark M. Richard, Chief

Fraud Section, Criminal Division

U. S. Department of Justice
Washington, D. C.

David T. Austern, an attorney in private practice in 5
Washington, D.C., was selected as Reporter for the Committee.

The Law Eﬁforcement Assistance Administration grant
specifically described the Committee's responsibilities:

"Io review the area of political, business, white : ,

collar and/or economic offenses; to define the ‘ S

problem; to consider means of combatting such con=-
duct; to consider methods of protecting or compen=-

sating victims of such offenses; to consider the

special problems such offenses

forcement agencies, prosecutors, defense lawyers,
courts and correctional officials, both state and

create for law en-

federal; and to make recommendatlons with respect

to the foregoing."

" An LEAA grant of $10,000 was provided to defray the expenses

of four meetings. The Committee's work at these meetings was

devoted to the formulation of a.working definition, a study of

the overall federal and state prosecutorial effort, a review

of attendant problems involving such areas as sentencing and

o -

victimization, and recommendation of steps to be taken .to

confront what has been described as
Time and budgetary constraints made

Committee to do more.

a "cancer on our society."

it impossible for the

B |
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In genéral, the methodology employed by the Committee in
idenﬁifying problem areas was-to invite individuals with

experience in the economic crime area to present to the

Committee statements concerning specific problems. In addition,

Commitﬁee Members were assigned problem areas to investigate
and report to the Committee as a whole. The menbers were
instrumental in identifying experts in the economic crime area

to appear before the Committee. In the interest of time and

‘because the over-all Committee membership was intentionally

kept small, division into sub-committees was rejected.

. The Committee was fortunate to receive cooperation from,
federal‘and state officials, as well as from individuals in
thé private éector, in both testifying before the Committge
and in providing the Committee with infdrmation. Federal

and State officials who appeared before the Committee included

Theodore Sonde, Association Director, Division of -Enforcement,

 Securities and Exchange Commission; Richard J. Gallagher,

Assistant Director, Federal Bureau of Investigation; C. W.
Wilson, Postal Inspector, United States Postal Service; John
Walsh, Director, Office of Investigations, Department of

Healﬁh, Education and Welfare; Robert J. Potrykus, Acting

/ v

Assistant Director, Intelligence Division, Internal Revenue

7/
/

Service; John McCavley, Chief, Oﬁérations Branch, Intelligence
. ' /

Division, Internal Revenue Service; Meade. Emery, Assistant to

the Commissioner of Internai:Révenue; Bruce B. Wilson, Deputy

Assistant,Attorngy General, Antitrust Division, United States

s
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Department of Justice, Rokerf Serino, Office of the Comptroller

of the Currency; Robert Levinson, Federal Bureau of Prisons;"

and Peter Andreoli, Chief, Fraud Division, New York Coﬁnty
District Attorney's Office. Private sector individuals who
appeared before the Committee included James V. Bennett,'f&rmer/w
Dlrector, Federal Bureau of Prisons; Ralph Nader and Mark

reen, Center for Study of Respon51ve Law; Robert D.

Carnaghan, Vice President, Fidelity and Deposit Company ; 4? o

Frank Le Munyon, Security Associates of America; and Otto
Obermaier, an attorney in private practice in New York City.
An extensive bibliography of the literature in the

Economic Crime area was assembled to guide the Committee's : ”

.

.

i
3
4
3

discussions. All of the materials contained in the bibliography
were read by Committee members or the Reporter. Appendix A of

this Report lists the bibliography.

;{A>.
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FPINDINGS AND RECOMMENDATIONS

l. The Committee recommends that the federal government

collect data from all federal agencies with jurisdiction in the

detection, investigation, or prosecution of economic crime

offenses, and that following the establishment of such data

gpllection system appropriate consideration be given to the

establishment of a case-weighing system in which predetermined

factors as to the importance of cases can be counted.

Based on the material and information received from all
sources (as well as the Comm}ttee members' own experiences

and. knowledge), the Committee concluded that the federal

government does not possess the mechanisms to measure accurately

its own efforts against economic c¢rime, nor the mechanisms to

assess the impact of economic crime on the country as a whole.
.Little data in the area of economic crime have been collected

by the federal‘governmént; the data which have been gathered are

of questionable validity in that there are no uniform standards

for collecting economic crime data as among the relevant agencies.
Accurately evaluatiné the efforts and effectiveness of the
enfoicement agencies is virtually imbossible because comparisons
simply cannot be made; without uniform data, comparisons are futile.
Effective data collection should, in the first instance, provide

the government with the cost of law enforcement activities'in the

gconomic area.¥*

¥ The federal government does not have a uniform codification of
economic crime offenses. Not all federal agencies consider the

‘same ‘violations® to be economic crime offenses.

PO S S
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The Department of Justice is plaﬁning the impleméntatibn of
a first step in the collection of data. When refe::ing caées
to the Department, federal agencies will COmpléte a form which
ihcludes information as to amount of provable loss, amount of
suspected loss, number 6f identified and suspected victins,
number of defendants, etc.

Collecting statistics not infrequently leads to-an attempt
to have a higher number of cases, investigatioqs, known losses,
manpéwer assigned, etc., as between ageﬂcies. In ordei to
minimize competition among enforcement agencies,basedfsolelyk
on numbers pf cases, the Committee is in favor ofga q%se
weighing system designed to favor more impoftant cases.

The Committee concluded that the number of investigators or
prosecutors is far less important in collectiné'data‘than ayb
measure of the impact of cases which are imvestigatedfor‘brought
ag;inst a party. . . |

2. The Committee recommends that the Congress ﬁndéftake'

an evaluation of the federal effort against economic crime, and

that the Congress review the enforcement priorities for the

detection, investigation-and prosecution of economic crime offensges.

A summary of the efforts in the economic crime area of
nine federal agencies appears, ante. The agéncies‘report to a
number of different Congressional cbmmittees. ‘Othernfederal
agencies with economic crime responsibilitieé not described

below report to other Congressional committees. There is no

N
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centraliaed Congressional oversight responsibility for the
: {

i

federal effort against economic crime.

The Committée concludes that the total federal effort

against economic crime is underfunded, upndirected, and un-

coordinated, and is in need of the development of priorities.

The Committee discussed at some length the question of

‘whether the Congress should make this evaluation. Some Committee
‘members suggested that the Department of Justice undertake this

. responsibility, or that the task be assigned to some other agency.

It was the consensus of the Committee, however, that no federal
agency could be completely impartial in this effort. The
Committee also discussed the possibility of private consulting

firms undertaking this project; this idea was unanimously

rejected. The Committee concluded that the task be assigned to

 the place where the Constitﬁtion mandates it to be assigned --

to the Congress.

The Committee concluded that for the most part, within the

federal agencies:with direct responsibility in the economic

crime offenses area, available resources are unequal to the

task of combatting economic crime. Examples are abundant.

The Department of Health, Education and Welfare has inadequate

manpower to audit and monitor the enormous number of agency

programs, and ptactically no manpower for the detection and

investigation of economic crime offenses within these programs.
Even today, with a vastly expanded audit and investigation

capability within HEW, the manpower assigned is inadequate. .

o

i gl
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- The Committee has learned of same instances in which

Seemingly adequate resources to combat economic crime exist,

:ﬁut are poorly deployed,'underutilized, or frustrated by
'jurisdicﬁional considerations. Among the federal banking
;;gencies, there is multiple jurisdiction, with three separate
'%Fditing and investigatory.agencies with responsibility as a. -

function of the bank charter, rather than location, type of

. depositor, or type of bank business. Although the Committee has

- been told that competition among the agencies.in terms of their
finvestigatory responsibilities leads to healthy competition, the

Committee is forced to sbeculata that the trichotomous investi-

|
|

gatory responsibilities of the federal banking agencies result

in ineffective, inefficient and improvident investigaﬁidns’of‘
~ bank fraud. In addition, the Committee notes that one of the
fede:al banking agencies is resorting to computer model audits

in order to detect bank irregularities, while another agency has

resigned from auditiﬁg of banks altogether in favor of éuditing,

o ey M o

e
2ong pRE T
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at least in selected locétions, by state banking agencies.

g 3. The Committee recommends that all federal agencies with

e

.« either a-law enforcement or law inspection 'function be required
. o ' ‘ j
¥ . . . .
-to issue annual compliance reports. The Committee recommends j

.

e

that all state agencies with either a law enforceément or law

~ inspection function be reguired to issue annual compliance reports.

The compliance report would include the nature of the

. compliancé population (how many individuals, corporaticns,‘




. : -'14"‘ ) ¢ e

e -

g

deaiers): ;n‘estimate'of the level of vioclations; the cost of such

violations; the extent of the respurces to prevent, detect, or

N}

prosecute such violations; the conviction rate for such violations;

the remedies that are available, including an evaluation of how.

well the available femediES‘were working; and a list of those

s violations established. A compliance report should also include

suggestions for legislative changes which would enhance the law

- enforcement or law inspection function of the agency concerned.

i

As one witness who appeared before the Committee noted, if

an agency does not havé a compliance reporting function, it is not

e

| serious about enforcing the law, nor is it serious about

- developing a constituency for greater resources that may be

needed.

4. The Committee recommends that in the future, all federal

sccial,programs (excluding revenue-sharing funds) be designed

SO as to diminish the likelihood of abuse, and that the design of

any sdcial program specifically reéoqnize the potential for
The Committee has been presented with evidencé'éo“indicate
that certain government programs have been inadvertently designed

and operated so0 as to contribute to their own victimization.

’

Indeed,vmany‘of the problems associated with economic crime

appear to be the result of improvident design and/or inadequate
aﬁditing procedufééfin a number of social programs.

 In~@ﬂdition,.executive agencies should promulgate rules

Ces




and regulations designed to protect the funds given to the agency

for ultimate distribution to others. In such rules and regula-
tions there must be a clear delineation as to whether the state
agency, the federal agency, or both have jurisdiction tc'
investigetevabuses; it is the responsibility of Congfess to
determine which agency hae primery jurisdiction in this area.
The Congressional responsibiliﬁy is not limited to a
determination of such jurisdictional prib;@ties however.
Congressional oversight responsibilities in this area are

broader and should be seriously pursued. Accountability'to the

~Congress from both the federal enforcement agencies and the

program agencies is exceegingly weak. -There is some reason

to believe that if the public were aware of the extent of
economic criﬁe violations in the program agencies wﬁich’

remain unaffected by'the enforcement'agencies,'it wouldlreflecte‘
badly on the agen01es and on the officials charged w1th the |
respon51b111t1es within those agencies to prevent or detect
violations of law.

5. The Committee recommends that both recruitment and

‘manpower training become priority items for every agency with

: economlc crime enforcement respons1b111tles.

The lack of resources in the economic crlme area at the

federal and leocal level is, to a great extent, a functloncpf

. : S ) ; L )
insufficient manpower and inadequately trained personnel.

£
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Included in this recommendation are: (1) the,establishmentrof
experienced economic crime prosecution specialists in eveﬁy
‘United States Attorney's office and every local district
attorney's office; (2) a direct exchange between personnel in the
Department of Justice and other federal agencies in order that

the personnel exchanged will acquire knowledge in a particular

' program area; (3) an increase in the salaries of experienced

- prosecutors in the economic crime area in order to retain them
in continued public service; and (4) the recruitment of trained

anditors* in all agencies with program responsibilities.

. ) :
R L s

6. The cOmmittee recommends that such projects as the Economic

' Crime’Project receive continued and substantial funding. In

‘addition, the Committee recommends to the Law Enforcement Assis-

tance Administration that it consider economic crime as a major

factor in overall crime in this country, and that this considera-

tion be a factor in the Administration's discretionary grant

fund priorities.

To no small extent, deployment.of resources at the local
‘level in the economic crime area is a function of the Economic
Crime Project of the National District Attorneys Association. -

Although there was a measurable effort of economic crime
prosecution at the local levelkprior‘to establishment of the .
Project, unquestionably the Project has materially benefitted

even those jurisdictions in which economic crime prosecution

predated its existence.

* By trained auditbrs, the Committee intends the recruitment
and training of auditors who can detect criminal offenses. .

A
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The Committee commends LEAAR for having fuh&ed'the Economic
Crime Project.

It is nonetheless disappointing to'report,that:funding for
the Economic Crime Project is being‘dramatically reduced.
Although the funding cycle from LEAA is typically three yéars,
and althoughyﬁhe project has now operated more than thrae years,
t@e Project is clearly an undértaki@g~that should continue.

Under no circumstances should the states and other units

~of local government rely on the federal government to,fupd,‘

- forever economic crime prosecution projects. It is the

responsibility of local government to assume the financial

responsibility for such offices.

. Those who have studied anti—trust.Violationé‘in'fhig;country‘

generally believe_that the great majority of anti-trust
conspiraciés‘éccur locally, Within commerce which operatés'at
the coﬁnty or state level. Despite this fact, most states and
smaller units of local government have failed to enforce the
anti-trust laws either through crimin;l complaiﬁtS'or civil
complaints. With the limited resources of the Anti-t:ust
Division of the Justice Department,‘and with the prevalence of
énti-trust’violations at the”lbcal.level, it is particulariy
important that units bf local government devote greater
resources to anti-trust enforcement.

The Committee understands that if the NDAA Economic Crime
Project cohtiﬁues, there are pléns td increase tﬁ% capabilities

of local prosecutors to prosecute anti-trust violations. .

SN
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7. The Committee recommends the expansion to other

jurisdictions of the extant pilot project underway in San Diego,

California, whereby an assistant United‘States Attorney is also

an assistant district attorney,and an assistant district attorney

has been designeted as ankassistant United States attorney.

Joint investigations similar to the Strike Fotce.concept
may bekneeded between the Fraud Division of the Department of
‘Justice and the Securities and ExchangevCommission; in addition,
joint investigation and prosecution efforts between federal

agencies and local agencies are needed.

The Committee concludes that effective economic crime

prosecution requires a national policy of enforcement, as well .

-as stronger federal-state cooperation. Local District Attorheys,

Attorneys General, and the Department of Justice should actively

ehcourage.the establishment of Federal-State Law Enforcement

Committees in every state.* In addition to other responsibilities .

tin the area of coordinating economic'prOSecution; the sharing 6f
intelligence among the enforcement and prosecuting aéencies‘
should be a fﬁnction of these committees. I
| The lack of resources in economic crime enforcement at the
federal levél.as well as the ubiquitous nature of'edonomic crime
have resulted in federal enforcement agencies becominé

extremely selective in the types of cases that are investigated.

The case selection priorities'in the federal agencies do not

*Lighteen such Committees now exist.

[ A
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necessarily reflect the'oase prosecution priorities in the
Department of Justice, which is charged with the prosecuéion
of cases referred to it_by other agencies. Aalthough there »
is increasing coordination as to case priority between the
Justice Department and other federal ageno;es, such coordination
should be expanded. ) |

Aithough selective enforcement of the law is generaiiyo
recognized as a legitimate law enforcement procedureg in theb
absence of coordination among the federal agencies, the
legitimacy of the procedure gives way to undirectedkand unguided”.
enforcement. The Depaftment of Justice has limited mahpower
assigned ﬁo the orosecution of economic crime offenses,iand the
limitations of the Department must be fully unéerstooduby those

agencies which refer criminal.prosecutions to the Department.

8. The Committee recommends that pretrial, reciprocal

discovery in economic crime cases should be increased. The

Committee notes that enhanced discovery procedure would probably
result in the obtaining of pleas in many more eoonomic crime
casesy askwell as many more stipulations im those cases whioh.,‘
do go to trial.

| Although not all economic crime cases require:manyiweeks ;
 or even monﬁhs»of trial, many do require extensivefcommitments |
of‘time and resources on the paﬁt’ofethe,defense, the prosecution,
~and the courts. Some oriminal,and'civil‘caseskin the eoonomic‘
crime area are interminable ana eﬁd up‘as a test of the‘perseverahce

and stamina of the parties. The Committee heard frOmFOneewiE%ess
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concerning a case which resulted in a nine~-month trial, and
a number of cases in which defense expenses exceeded $1 million.

The prime factor in the length of a trial in an economic

- crime case is not necessarily the complexity of thé subject

matter. The primé factor is sometimes the combination of (1)

_the number of counts in the indictment, (2) the extent of the
- proof the prosecutor presents, particularly as to similar

. transactions, and (3) deliberate or inadvertent delaying

tactics during trial on the part of the defense.

'From~the prosecution point of view, even the most simple
o

b

bfcan intent to defraud requires an exceedingly complex
and ti&e—consuming presentation of the fraudulent scheme, even
in those cases in which the only count is a definitive one as to
intent. kA scheme or péttern of a fraud with one or more

defendants is not quickly demonstrated to a trial jury. :

From both the defense and prosecution point of view there

~is an immediate impact on the projected length of the trial in

terms of the type of jury that will ultimately be‘selected. It
is unlikely that a cross-section of the community will be
selected when the presiding judge instructs the venireman that
thektrial may last several months. Under such circumstaﬁces}
many‘peoplefare justified in asking to be excused.

Theklengéhy trial also diminishes the ability of many

defendants to defend themselves, frequently because of the

expenses involved. One witness who appeared before the

B S, T g
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 % number of counts, but agreed that, at least in the typical T

~trial.

Cormittee suggested that a successful defentant be permitted to

recover the costs of his defense from the prosecution.
The Committee discussed the number of counts that should be
contained in indictments returned in economie crime cases. The

Committee found it difficult toireach a consensus as to-the
- \TQ;

ase, the number of counts in the indictment should not exceed

fifteen.

In addition, the Committee notes that trial judges have thé ;‘

major responsibility of insuring broader discovery by both

sides, as well as the responsibility to expedite longer~trials.

'This is not a recommendation to the effect that trial judges

should necessarily participate in the examination of witnesses
or the presentation of evidence, nor is it a recommendation that

judges interfere with the presentation by the respective attorneys.

It is, however, a recommendation that trial judgeé be far more

conscious of their role as an expeditor of issues in a lengthy

58
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There is no consensus within the Committee as to the
advantages of Omsiibus Hearings, which are employed in a number of

United States District Courts, or the advantages that might be’

 achieved by the elimination or curtailment of the Jencks

Act (18 Uu.s.c. 3500) in economic crime cases as a means of

pretrial discovery.

Bl




,or defense.

The Committee notes that the advent of the final stages of
the Speedy Trial Act may have a severe impact on economic crime

cases, particularly if courts do not grant extensions to either

- side for complex litigation.

9, The Committee recommends that.a greater emphasis

be”placed on punishing economic crime offenders following

their conviction.

It is the consensus of the Committee that the most effective

punishment for the economic crlme offender is incarceratioim.

. Whereas the Committee does not recommend the ellmlnatlon of

fines or restitution to victims where‘ooseible>and appropriate,
the Committee finds that incarceration of economic crime
offenders resuits in equal justice, as well as both special and
general deterrence. The Commiptee recognizes the value of sociai
sentences‘for economic crime offenders, as well as the value of

permitting victims to address the Court at the time of sentence.

"Social sentences" refer to sentences that require the offender

to contribute to society through community or rehabilitative

‘eﬁployment.

Some Committee members believe that where presumptive

sentences are employed, there are some econcmic crime offenses

for which the presumption should include some period of
incarceration. As a factor for either increasing or decreasing
the presumptive sentence, a sentencing judge should consider

the -extent of the harm to the victim or victims.*

*  This Report does not address, although the Committee did consider,
the question of whether sentences should be ln writing and :

whether there should be a rlght of appeal by either the prosecution
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. There is significant evidence that individuals convicted
of economic crime offenses are not incarcerated to the same

extent as individuals convicted of other offenses. For instance,

in the federal courts, statistics are available which underscore thek

disparity of sentencing policies.*

In fiscal year 1976, 40,112 defendants wére sentenced, of
which 46% were sentenced to imprisonmént for an average term
per sentenced defendant of 47.2 months. Eighty-nine perdent
of those defendants sentenced for robbery, were sentenced
to prison, while 91% of those convicted of bankvrobbery were

sentenced to prison. The average monthly term for total robbery

andvbank‘robbery'sentences were 134.3 and 136.7 monthslrespectively;v"

Seventykpercent of robbery defendants imprisoned received
sentehces bfffive years or more.

By contf%st, only 17% of those defendants sentenced for
embezzlement Sf bank funds received. a prison term (for an
average of 22.6 months). Thirty-one percent of thése defendants
who were convicted of fraud éommitted against lending institu-
tions received prison;térms‘(for an average of 18.4 months). Cnly
one of the 175 defendénts convicted of antitrust violations “
received a prison term.

In Summary, nearly three times as many defendants'received

a prison term for a crime of violence committed in a lending

¥ The statistics cited are taken from the 1976 Annual Report

of the Director of the Administrative Office of the United States

. Courts. Percentages are rounded off to two,decimalxplaces,

&
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institution as those defendants who committed an economic

crime in such institutions. In-addition, the length of the

-~ incarceration imposed was nearly eight times longer following:

conviction for the crimes of violence. It is interesting to

.note that even for a non-violent criminal offense, violation of

the federal narcotic laws, the sentences imposed resulted in
twice as many (63%) prison terms as fraud committed in
lending institutions (31%).

’TAe Committee was informed by a representative of the Federal
Bureau of Prisons that the impact. of lighter sentences for
economic crime offenders on the rest of the prison population

is invidious. This problem is exacerbated, at least in state

~prison systems, by the fact that frequently persons sentenced

following a conviction for a crime of violence are mgmbers of
low income‘and racial minorities, while those sentenced followinév
conviction for economic crime offenses are generally not members
of a racial minority or from an economically disadvéntaged
background. |

There are donflicting views of the extent of recidivism
in economic crime cases. While a representative of the Federal
Bureau of Prisons informed the Committee that economic.crime
offenders are unlikely to repeat their criminal conduct, a yet-
to~be published study by the Economié Crime Project will present
data to the effect that there is a very significant recidivism

rate among economic crime offenders.

e oo g
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extent does the length of a prison term max1mate the deterrent

‘standards for Criminal Justice with a view to determining their

D5

Any comparison of sentences between economic crime
offeﬁders and persons convictea of violent crimes must start
with a consideration of whether persons convicted of erimes of
violence should be sentenced to priseh. This cohsideration |
exceeds the mandate of the Committee. We note that two other
Committees of the American Bar Association are revieying

i

sentenc;ng standards, while the Natlonal Conference of Comm1551oners

on Uniform State Laws will soon propose a Uniform Correctidns
Act, advocating a major sentencing philosophy.

‘Finally, as to the issue of incarceration, assuming that
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some incarceration acts as a deterrent for some pecple,.to what

3¢,

effect? Specifically, if some economic crlme offenders should

//’/

be given prison terms, for what period_qE time should the = ' fﬁ

terms run?

10. The Committee recommends that the American Bar

Association have a continuing committee on economic crime within

the Criminal Justice Section.

Among other responsibilities, the Committee could examine - L

pending legislation in the economic crime area, review the ABA

impact on economic crime prosecutions, and make recommendations for

further action by the ABA House of Delegates. The Committee

could serve as the constituency for federal enforcement agencies =

before the Congress, following reguests by the agencies for

additional resources with which to combat economic crime. Becauge
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it'WDuld.be representative of all facets of the Bar, the
Committee would be in a uniquely unbiased position to comment on
'fundlng requests from enforcement agen01es.

The Committee could also serve as a planning and research
group in order to determine resources which are necessary to combat
newly emerging types of eéonomic crimes. All too frequently
enforcemnent agencies at both the federal and state level are
in a,reactivé posture to new kinds of economic crime, rather
than planning appropriate responses to Einds of economic
crime that can be anticipated. The stealing of information from
computeré is an egample of an economic offense that might have
been antigipated, but was not. |

Law enforcement.agencies have a duty to prevent the
commissioﬂ of crimes. In the economic c;ime area, the most
effective crime-prevention tool is public education, Fréquently,
-victims of economic crime are unaware of the fact that they are
victims or that they can receive assistance at the local

prosecutor's office.

The Committee concludes that it would be useful for a sfudy

to _be undertaken whereby the mechanisms available to assist the

victinms of economic crimes would be evaluated.

By way of example, courts are frequently insensitive

to the fact that the acceptance of a nolo contendere plea in an

economic crime case is potentially of great harm to the victim(s),
as such plea is not admissible in a civil proceeding brought by

the victim(s).
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Liocal prosecutor’s offices should not, however, bhecome s -]5
collection agencies to assist individual victims. There should
be at least a "class" of victims before a prosecutor invokes

whatever civil remedies are available to assist victims.

Do ; i

e




1
%
.

~-28-

IIT

DEFINITION

At‘the first meeting the Committee decided that an
agreed-upon definition”of economic crime would have to, form the
basis for all futuée Committee work; members concluded |
that without a working definition there waé great risk that
individuals would talk'past each other‘about‘problems and concepts.

In addition to more traditional economic crimes, the
Committee decided that any definition must incluée corruption,
tax fraud, and anti-trust violations. Members discussed
whether tpe defiﬁition of economic crime décided.upon should

be the broadest one possible or should focﬁs more narrowly on

'crimes with a nexus to the economics of society. It was the

consensus of the Committee that the broadest definition should

be employed.

A sﬁﬁdy group of the‘U.S. Department of Justice had

employed a working definition of economic crime as follows:

"Economic crime constitutes any non~violent
criminal activity which principally involves
traditional notions of deceit, deception,
concealment, manipulation, breach of trust,
subterfuge or illegal circumvention."

Concern was expressed that the Justice Department‘definition

does not include consumer fraud. Although it was agreed that

it was the intent of the study group to include consumer fraud,

it was suggested that the word “misrépresentaion" should be

”added in the Justice Department definition after the word,

"Jeceit." The Committee intended that consumer fraud would




was agreed, envisioned only intentional acts. It was noted

~at the conduct which should be prohibited, as well as at

-20~

include misrepresentations negligent in character, as
distinguished from deceit, which suggests an intentional

misrepresentation. The Justice Department‘definition, it

that many states have adopted legislation which makes it

unlawful to make a misrepresentation concerning goods or

services where the declarant knows or should have known the

statement was false or misleading. ' Although some members T
expressed concern about imposing'criminal sanctions on
unintentional conduct, it was agreed that the word "mis-
representation" was a necessary addition to the definition}

The Committee agreed that criminal conduct in the |
enyironmentsl pollution and product safety areas was en-
compassed by the definition. |

Finally, the Committee.agreed that the word "criminal® - %)
iﬁ the Justice Department definition should be stricken in o B
favoer of the word "illegal," in oxder to include conduct and |
behavior in which civil remedies might prove to be a more
appropriate ~= as well as effective -~ remedy. The Committee‘
adopted this change, neking that in order to construe a

meaningful definition of economic crime it - is useful to look s

the mechanisms required to uncover such conduct.

There was extensive discussiqp as to whether the definition,

£

of economic crime was intended to include conduct which is not
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based on a desire for economic gain; it was agreed that
economic gain is not a necessary element for conduct that is
included in the definition.

The Committee also decided at the first meeting that a

review of the working definition should be the last item

on the agenda for the Committee's last meeting, in order to

reevaluate the definition in light of what the Committee had
heard from witnesses and had concluded from its discussions.

At the last meeting, this reevaluation was undertaken. The

Committee concluded that certain changes in the definition were

necessary.

.Definitions prepared by earlier authors who considered the
problems of .economic crime tended to focus on a description
of the offender, rather than the elements of the offense,
which forms the basis fdr this Committee's definition. The
Committee concluded that sﬁch focus was the proper one in
that, while the;Committee's definition is é broader one than

others have proffered, it has far greater validity for law |

. enforcement. See; Edelhertz, The Nature, Impact and

Prosecution of White-Collar Crime (aé cited in Appendix A);

D.C. Gibbons, Society, Crime, and Criminal Careers: An

Introduction to Criminology, (as cited in Appendix A).

The final definition of economic crime by the Committee

is as follows:
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‘ "An economic offense is any non-violent,* illegal
dctivity which principally involves deceit, misrepre-—
sentation, concealment, manipulation, breach of trust,
subterfuge, or illegal circumvention."**

Thls deflnltlon of economic¢ crime is subject to change as
. the nature of the offense changes. The Committee's definition
is almost certain to change as different types of economic

- crimes emerge in future years.

2

. % "Non-violent" refers to the means by which the crime 1s
committed. It is not intended to describe the harm that is
caused to the victim, which is frequently excessively VLolent
in that it may involve the. loss of one's home, life savings,

“or quite llterally all of one's property. In addition,

S particularly in those many instances of economic crime in

N which hufdreds or thousands of people are affected, the harm .
to society'can freguently be described as violent.
**Among the offenses included in "illegal circumvention" are
auto repair fraud, bait and sthch schemes, land fraud, home
improvement fraud, and job opportunlty schemes.‘

i
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THE FEDERAL AND LOCAIL EFFORT AGAINST
ECONOMIC CRIME

B

1. Securities and Exchange Commission

The Securities and Exchange Commission, according to

information provided to the Committee by an SEC official, takes

the position that it can neither detect nor prosecute every
violation of the federal securities laws. Therefore, the
Commission controls access points to the marketplaée and

imposes on the accounting, legal, and brokerage professions

strict codes of conduct and the knowledge that when individuals

from such professions are found to be eﬁgaged in illégal
activities, they will be vigorously prosecuted. The Commission

does not have authority to proceed criminally, but can bring

~ civil proceedings against individuals and organizations and

can refer cases to the Department of Jusfice for criminal
prosecution. Both civil andfcrin@nal actions have been
brought against professionais who through negligence and lack
of proféssional care have unwittingly éided criminal activity.¥
»There.is some concern in the Commission that the Code

of Professional Responsibility ahd the disciplinary process

* The courts have generally sustained the Commission in

imposing high standards (and in the case of the legal community,
standards which may exceed the Code of Professional Responsibility)

on professionals, and have applauded the Commission's policy of
policing professionals at the access points to the marketplace
in order to deter economic crime. The Commission takes the
position that particularly in the securities field, it is
almost impossible to commit an economic crime without the
assistance of an attorney.

B e
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established by and administered by the organized bar in
each state has not responded ds effectivgly as it might to
attorney misconduct -~ particularly in the securities fraud}
area. This is particularly true in cﬁses (and standards of
,donduct)'in which attorney miéconduct is based on negligence,
rather than an intent to defraud. The Commission staff findé
particularly onerous those jurisdictions in which injunctions
havé‘been issued, following a Commission petition, against
attorneys who were later successfully criminally‘prosécuted
for a violation of the securities law, without even an attempt
to bring the attdrney before the locél disciplinary. proceSs:
Commission staff provided the Committee with statistics
describing injunctive actions énd criminai referrals for the

past five fiscal years.*

* I, Injunctive Actions

: Injunctions =~ Defendants
Fiscal Year Cases Instituted Ordered Enjoined
1972 119 113 . 511
1973 178 o 145 ~ 654
1974 148 289 - 613
1975 ‘ 174 453 749

1976 158 . 435 722
II. Criminal refe:rais

Number of Cases | | -
Referred to Number of Defendants

Fiscal Year Justice Dept. Indictments Indicted Convictions

1972 38 | 28 67 75
1973 49 40 178 83
1974 67 ' 40 169 81
1975 . 88 53 199 116
1976 114 23 118 97

(footnote continued)
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Generally, the Commission f£inds its authority and

legislative purpose adequate. Staffing problems at the Commission

appear to be in a less satisfactory condition. Until early
1975, the Commission had operated for thirty years with a
smaller staff than it had émployed immediately following
World War II. Even today, with 2,000 employees in Washington,
D.C. and in regional offices‘throughout the ¢ountry, the

Commission's staff is inadequate for the task that is leéisla-

tively mandated; Civil complaints brought by the Commission

require an enormous commitment of economic and manpower
resources; in the National Student Marketing case, over 40,000
pages of depositions have been taken and over 4,000 exhibits

marked during pretrial discovery.

(footnote continued)

In order to fully understand the statistics provided in
Chart II, entitled "Criminal Referrals," certain additional
factors should be taken into consideratisn. In recent years,
the Commission reports, the majority of the cases that comprise
the figures in the column captioned "Number of Cases Referred
to Justice Department" have been referrals which are made
pursuant to a request for the case from a United States
Attorney's Office, Strike Force, or from the Department of
Justice itself, rather than a referral initiated by the
Commission. With these request~type referrals, the Commission
generally makes nd specific recommendation for criminal
prosecution. For example, in .1975, 73 of the 88 referrals
were made pursuant to requests from one of the aforementioned
parties and in 1976, 107 of the 114 referrals were made
pursuant to such requests.

In the past, principally because of the complexity of

- Commission cases, statute of limitations problems would often

arise. In an effort to deal with this problem, the Commission
and the Department of Justice within the last few years have
worked out a program designed to apprise the Department at

a very early stage of the Commission's enforcement actions.

The agencies have found that this early warning system has fox

the most part resulted in earlier consideration of Commission cases

(footnote continued)
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There is a jurisdictional aspect of SEC authority‘that
presents problems. The Commission does not have the authority
to impose civil f;nes or penalfies as do other administ:ative
agencies. The most common procedure for’the,Commiesion'to

employ in the economic crime area is to seek an injunction;

(footnote continued)

from a criminal prosecutorial standPOLnt and has reduced the
nunber of problems caused by the running of the statute of llmlta—

tions.

For all the above reasons, as well as for other reasons
to be discussed below, the reader cannot subtract the column
"Number of Indictments" from "Number of Cases Referred to Justice
- Department" and expect the difference to be the number of cases
where the Department of Justice has declined to follow the
Commission'’s recommendations. One reason, referred to above,.is
that the Commission does not in the request-type referrals make
SpelelC recommendations for criminal prosecution. Another
reason is that the figures listed in "Number of Indictments" refers
to the indictments returned in that particular fiscal year. In
fact, the indictments that will be returned from the referrals made
in 1976 will probably be reflected in upcoming fiscal years.

Another variable that must be taken into account in
interpreting Chart II is that the number of cases referred does
not necessarily bear a statistical relationship to the number
of indictments. For instance, one case referred several years
ago by the Commission to the Department of Justice resulted in
the return of more than ten indictments. Conversely, it may take
the referral of more than one case to result in one indictment.
This situation arises, for example, where a broker, illegally
manipulates the price, in four separate issues of securities.

" Each one of these four stock manipulations may be carried as

separate cases on the Commission's records, and when they are
referred to the Department of Justice, will result in four
referrals (for purposes of the figures in Chart II). When the
Department of Justice presents the case to the grand jury in some
instances, one indictment will be returned.: e . ,

* The Department of Justice does,in a small number of cases, decllne
to follow the Commission's recommendations where specific recom- i
mendations have been made in a criminal reference report. The

reasons vary. . For example, in the case cited above where one

defendant manlpulates four issues, the Department of Justice

may determine that proceeding for more than one of these

manipuldtions might be unnecessary and, therefore, may decllne
prosecution on the remaining cases.
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this is a frequéntly cumbersome procedure to use in the pursuit
of economic crime offenses. ’

According to information provided to the Committee,‘it
- would seem that the civil sanctions which can be imposed in
response to a Commission complaint are adequate, for deterrent
purposes, té cover most conduct investigated by the Commicsicn.

Preventionbana public education in the economic crime area
occupy a substantial‘amount of the SEC's annual $40 million
budget. Activities of the Commission's Market Surveillance
Unit and the Market’Regulation Division are almost exclusively
preventive. Over the years the Commission has attempted to
insure that the industries directly regulated have guidelines
and internal procedures to prevent attempts by individuals
to commig illegal acts.

In the public education area, the Commission has'published
a number of brochures which‘describe types of stock fraud. Press
releases highlighting Commission activity against illegal
activities are regularly issued. The Commission has recently
vestablished an Office of Consumer Affairs to expand its public
:education program.

On a regular and continuing basis, the Commission has
assigned staff accountants and attorneys to local district
~attorneys who request assistance.

2. Federal Bureau of Investigation.

In the past five years, the FBI, in both resources and

trainihg of personnel, has increased its efforts in the economic

S v
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crime area. Statisties are not available which reflect the
number of cases referred to United States Attorney's offices, bﬁt‘
almost every Bureau investigation results in either aﬁv
acceptance or declination fot prosecution by the local U.S.
Attorney. Some cases investigated by Bureau peésbnnel involve
relatively small sums of money and in these cases the victims

are referred to the civil courts, or restitution is made.

Since the Bureau has a "quality-versus-quantity" policy, in

cases involving small amounts of money or in Which criminal
intent cannot be proven, the matter is resolved as rapidly as

possible in order that major cases may be more completely
staffed. |
An important indication of thé economic crime effort from
the FBI's view is the actual number<xﬁconVictions in the economic

crime area based on FBI investigations. The Bureau reports the

number of convictions are as follows:

‘Piscal Year - Number
1972 2,380
1973 . 2,711
1974 3,201
1975 - 3,753
1976 4,610

The Bureau believes that for many reasons statistics in
the economic crime area are misleading. For instance, because
the Bureau has commenced many investigations wherein the
"victim" of an economic crime did not even realize a crime
had been committed, the Bureau believes that reported economic
offenses are not an accurate barometer of the incidents of

economic crime.
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The FBI has found that many economic crime offenses do
not come to the attention of law enforcement authorities.* In
addition, the Burgau believes that there are no accurate

statistics to measure losses from economic crime.** Fimlly,

long-range consequences of an economic crime offense, particularly

in the bank fraud and anti-trust areaé, cannot be accurately
measured at all.,***

Approximately 10% of the FBI's ahhual-budget of $500

~million is devoted to the detection and investigation of

economic crime offenses. The Bureau employs 8,500 agents

and approximately;lz,soo non-agent personnel. In recent

yeérs; partly as a response to the increase in economic crime

cases, the Bureau has recruited as agents far more accountants

than attorneys. During fiscal year 1977, 1,225 agents and 700

support personnel will be assigned to economic crime offenses.
Particularly in the economic crime area, the FBI's quality-

versus-quantity case policy is important. As an example,

scores of accountants had to be temporarily assigned to New

Orleans, Louisiana in order to investigate the grain fraud cases

in that jurisdiction. Generally, in complex fraud cases, the

Bureau finds that manpower demands are enormous.

* A view which is unanimously shared by the Economic Crime Committee.

** See, Committee recommendation dn page 10 of this report.
k%  Ibid. : '
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The Bureau has dramatically increased its public education and

prevention efforts in the economic crime area. For instance, in

cooperation with the U.S. Department of Commerce and the Chamber

of Commerce, the Bureau has been holding business crime
seminars throughout the country. The Bureau has also.met

with representatives of major industries in order to ascertain
what the industry concerns 'are in the‘economic crime area.

The Bureau is undergoing a review of its jurisdiction in

. the economic crime area. By way of example, the Department'of

>

Justice has established guidelines whereby agents can be assigned

to the Departments of Housing and Urban Development and Health,

~Education and Welfare on an ongoing basis in housing and medicaid

fraud investigations.

3. Postal Inspection Sexvice.

The area of investigation within the Inspectional Services

jurisdiction having the greatest financial impact on the public
is mail féaud, an ever-increasing component of economic crime.
The mail fraud and false representation stétutes have proven
to be flexible and effective vehicles for the prosecution of
many schemes to defraud the public.

The prevalence of economic crime by mail can be ascertained
from the fact that the Inspection Service receivedfover 127,006
pomplainﬁs in fiscal year 1975 from postal customers alleging
mail fraud. In the first nine months of fiscal 1976, 106,000

complaints of all‘types were received. Over 7,000 inVestigatiéﬁs

ez

3%



N

of mail fravd were concludad in 1876. The Service devotes

approximately 15% of its investigative hours to economic crime

complaints and investigations.*

Criminal prosecution is not the only éhforcement tool
used by the Service. The administrative provisions of 39
U.S.C. 3005 and 3007 'to withhold delivery of mail operators who
attémpt to obtain money or property by means of false repre-
sentations canbbe employed. In fiscal year 1975 the administra-
tive remedies were employed on over 100 occasions. In many
instances, the use of these administrative remedies was

frustrated ~- in that when a court issued a mail stop order
\ )

. against a company, it would go out of business immediately, only

to reopen under a different name at a different address.

According to information provided to the Committee, the
Service takes the position that in all of its investigations --
but particularly in éomplex cases in the economic crime area --
close cooperation between its field investigators and the local
U. S. Attorney or Justice Department officials is essential.

The Service can cite many cases in which this close cooperation

* This is a growing area for the Service, as a comparison

between fiscal years 1970 and 1975 shows an increase of approximately

40% in arrests and 49% in investigative manhours devoted to
economic crime c¢ases. During 1975 the mail fraud statute was
used increasingly as a means of prosecuting insurance fraud
cases, many of which victimized doctors and .lawyers. Other

types of mail fraud investigations in the economic crime area
investigated in 1975 included advance-fee correspondence schools,
franchises, work-at-home promotions, and land fraud offerings.
According to the Service, the known loss from fraudulent mail
promotions in fiscal 1974 was $194 million, while the loss in
fiscal 1975 from the same operations was over $395 million.

[N
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% Each Inspector is requlred to complete data pro-
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was directly responsibls Iz an ultinstaly swseassful progecutisn,

hat* A

" The total operati g budget for the Inspaction Sexvice fpr

fiscal year 1976 is $126,994,000, of which approximately

$52,802,000 is earmarked for criminal investigations of all-
types. (The remaining funds are ﬁse& to fulfill the Inspection
Service‘s internal audit’ and security functions.) Althcugh ’
no specific portion of the Sexrvice's bmdget has‘beanvailbcaﬁed

to prevention and public education, in the course of their
régular duties inspectors make presentations cohderning mail
fraud to civie groups, business organizations, and meqbﬁrs ofvﬁ
the law enforcement community.- In addition,; a portidé”6f~ﬁhe
operating budgets of such Postal Service elements as the Law l:.
Department, Customer Services, and Communlcatlons Departmentsmare

«

used for consumer protectlon.. , . B

The Economic Crime Committee was particularly impressed b

N |
) . l\'

with the statistical gathering capabilities of the Inspection

Service. The Service not only has an uhusual b:eadth;of"“‘°‘
statistics in the economic crime area, but it has up-~to-date
statistics; the Comm:t.tteta was pfOVlded with statistics of
lnvestlgatlons less than one month old. The Commmttee receLVed

infdrmation from the Service regardlng the basis for these

statistics.*

i . - : : ) e rans
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cessing source forms which concern all phases of hlS
activities on either a monthly or case basis. At

the clbse of each month, Inspectors report

their current case load, the number of cases closed
during that month, the number of arrests, conv;ctlons
or dlscontlnued prcmotxons attained ;n‘allfthq1r~cases

(footnote cOntinued.)
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which it operates is sufficientﬁ The present manpower -=- somek

The Service believes thel$tatutorywau;ho:ity under
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1,600 agents throughout the country -- is not sufficient.

4. Department of Health, Educatlon and Welfare.

‘ , \ |
~ The Department of Health, Education and Welfare employs
some 135,000 people, with an annual bpdget of nearly $140

billion. The agency has some difficulty in determining exactly

‘how. many programs it has (dellnltlon of "program" is at least part Ly

responszble for the dlfflculty), but the number is arounu 300.

Many of the programs which HEW has boen given responsubxllty

to manage were authorized under tense or epergency conditions,

with,pressure from Congress and the'publicﬁ¢o~get the programs

- started immediately. The implementation of%controls and audit

I

gprocedures was to be accomplished later. Iﬁiis now "later,"

(tootnote continued) ‘
during that month, and a specmflc accountlnq for

their time. When a case 1is closed, Inspectors submit
a report concerning sentencing, restitutions, re-
coveries and the estimated public loss and/or savings
related to that case. When a case is open, arrests
and praosecutive information are reported on a separate
form as these developments occur. The data COntalned
on. the various forms are entered into a computer and
reconstituted in the form of printouts used £pr
" management purposes. These printouts are complled
for the 20 field Divisions or on the basis of |
numerical codes which relate to specific types of
investigations. For instance, within the general
category of fraud investigations, . there ‘\ .
are. 66 three-digit subject codes to facilitate the
retrieval of data rela*lve to specific schemes .t

RN
Ve

TR

; defraud.

, In the area of mail fraud investigations, adﬁltlonal

- statistical reports are required of Inspectors.% Oon

- a monthly basis, each Inspector must submit a report,
broken down according to subject codes, concernlng
precisely the number of complaints ‘received and thelr
dollar value, the time devoted to fraud lnvestlgatﬂons
and the results of those 1nvestlgatlons and the g
estimated publlc losses, savmngs, or restltutlona =
}occas&oned - !
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and attempts are being made to implement the controls in the
middle of the program. The Department reports ir is proving
to be a difficult task.

Before 1973, HEW had no formal investigation department. *

In 1973; an Office of Investigations and Security was established.

The Committee was told by an HEW representative that partly as
a result of Congressional apprehension that the office's

juriSdiction was too broad, adequate staff was never provided.

- By June of 1975, the Committee was told, the number of investi-

-gators assigned to hendle complainrs of fraud in thevVariods
programs throughout the country was seven. |

The Committee was told that in the paSt yeer, under new -
leadership; the Office of Investigetions and Security has been
dramatically changed in a number of ways. First, authorizetion .
ﬁ@r 60 investigators and additioﬁal support personﬂel has beenr
approved. Second, a close working(relationship‘between tgis
office and the HEW audit staff “has been developed. rHEW
employs 800 auditors, 10% of whom are now working under ‘the
direction of the Office of tnvestlgatlons and Security. Flnally,
the dlrector of the office was placed dlrectly under an

Assmstant Secretary with drrect access to the ageqcy Secretary

In addltlon to audlt»and,lnvestlgatlonsq an HEWrrepresenta-

tive reported to the’Committeevthat the egency has a large
staff in the program area whose function it is to examiﬁe
programs, establlsh controls, screen payments, and determlne
eligibility unger the dlfferent progr@ms. On oeoasxon; these ;

ER
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personnel willhdetect fraudulent activity, a report of whrch

$

" is forwarded to 1nvest1gatlons.'
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) of qucatlon. In this program a student can secure a loan from

were not students. The default rate in thebprogram is close X
to so‘s’s. | 1

A second area of concentration is in the Medicaid program,

through which disadvantayed persons are able to obtaln medical
benefits. Although the prfmary respon51b111ty~for the preventlon ‘;
- and detection of fraud in this program lies with the states | é
(through Wthh payments are m§J ) HEW will now dlrectly enter j
and initiate the 1nvest1gatlons.,“’ ?
The tnrrd major program of concern is Medicare, a program . 3

An HEW{representative has told the Committee that there is a

free exchange of information between the Office of Investigations

; and:Securityiand other federal enforcement agencies. The office

works closelthith the U.S. Attorney's offices throughout the
3 |

country. S

/l

:Although tﬁe increased staff and operatlonal capabllltles

of the~§£§ice aré relatively new, Investigations and Security

o e =

-

has begun to investigate cases in three primary areas. The

first is the Guaranteed Student Loan Program within the Office

a lending institution to pay for school e«penses, w1th the
@overnment actlng as an’ 1nsurer on the loan in the event of a
default on the part of the student. Widespread abuse nas been

detected in this program, including lcans to individuals who

which provides me§i651‘benefits to elderly persons.
According .to an HEW official, the Office of Investigations
and Security‘plans to provide suggestions to alter programs in

order-to prevent economic crime. In each investigation in which
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some form of ecopomic crime has besen discovered, the method

used to commit the offense is detailed; a report on this activity Lo

\ls forwarded to the program officers, with a reoommendation that

the program be changed or altered'so as to eliminate the
oPPOrtunltyifor crime. : L ) "“‘ ;

In many cases, through the efforts of the CivilfDivision -
of the Justice Department, civil actions are filed against

individuals who have received funds from HEW in violation of et 8

. the law. Civil sanctions are also employedkin those cases in -

which violations are discovered in rhe‘performancefof.HEW j : _”’
contracts and grants. |

“““““ Some HEW officials support legislation to fix primary‘ - ??
respon51bllity on the ultimate rec1pient of HEW funds -- the school |
the hospital, .the doctor -- to insure that the recmpient of
services for which the government will pay is in fact eligible
for the program and not otherﬁise in violation'of‘the'law. It
islpossible that such responsibility?could be arranged through
regulations; however, regulations could not provideﬂfor civil'
or criminal penalties in the event of violation.

"5, Internal Revenue Service.

\\ } )

The Internal Revenue Service Intelligence Division ig

the criminal investigation arm of the Service, and the division

. most directly involved in the detection of economic crime

offenses. The primary responsibility of the Diwvision is to

enforce the revenue lawS'and‘to prosecute tax evaders. Clearly,

af economic crimesstax evasion is among the most prevalent.
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The Intelligence Division currently has approximately 2,500

investigators,ﬁincludinq'supervisory personnel, organized in

vseven regional and 58 district offices. In 1975 the Service

r;ceived over 125 million tax returns; the Intelligence Division
Vi :

 thus ofdﬁnarily cannot detect every person wha has illegally

a&oideé taxes in any year. The Division's apéroach to detecting
tax‘evasion‘is based'on the assumption that prosecution of a
ﬁepresentative nﬁmber of tax evaderskwill have the maximum
impact on voluntary compliance with the tax laws. As a result,

the Division looks to certain factors in selecting cases for

prosecution.
Although the national office of the Intelligence Division

gives guidance on certain types of'cases, most of the factors

(iﬁéich lead to prosecution are localized and are most easily made
N

at the local level. In that regard, the Division is the only
completely'decentralized government enforcement agency. By
way of example, the Chief of the Intelligence Division in Los
Angeles reports to the District Director of the Service in Los
Angeles -- not to thé Chief of Intelligence in Washington, D.C.
All of the investigations are,of.course, financial in‘
nature. These range from simple investigations of a’sole
proprietorship's books, ﬁo the books and records of a multi-
national corporation in which millions of tramsactions are
computerized in a maze of journéls and ledgers. Notwithstanding

the decentralized enforcement functions, once a case is

recommended for prosecution the normal journey to prosecution

begins with the investigating agent's Division Chief, moves from
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,#ﬁhere’to IRS Regional Counsel for an in-depth legal review,
then to the Department of Justice Tax Division for'further«review,'
and finallylto the local U. S. Attorney for a final\review and
prosecution. This process can take anywhere up to eighteen
months.*
The Service attempts to investigate and prosecute those
cases which will have the greatest impact -- geographicelly, by
profession, and by induStry. The Ieteliigence Division’s_efforts
are aon the criminal side of enforcement, and are:separate”fromV
civil actions COmmenced on behalf.of the government by the
Department of Justice against taxpayers in which the government
seeks to recover tax due, but not paid.

The caseload of the Intelligence Division has increased

RN

*  Prosecution standards generally are based on the fbllowing, ;
according to a statement made to the Committee by an Intelligence
- Division official.

"Criminal prosecution will be recommended in every
case developed by the Intelligence activities
involving an offense against the Internal Revenue
laws where: (1) The evidence is $Sufficient to
indicate guilt beyond a reasonable doubt, and

(2) a reasonable probability of conviction exists.
All the factors and circumstances of each case will
be considered in an admlnlstratlve determination of
whether the case is properly one for disposition on
the basis of civil liability, or warrant a recom-

- mendation of criminal prosecutlon. The following
. factors may be significant in this determination: ,
(1) a nominal tax deficiency; (2) voluntary disclosure .

. of the violation by the proposed defendant; or (3) :
serious state of ill health of the proposed defendant. e
Judgment will be exercised in the determination to ‘ w90
insure that such a factor will not likely imperil : venlT
successful prosecution. The Service policy does

(faotnote continued)
///
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in recent years, and is cOnﬁinuing to rise.*

A representatlve of the Intelligence Division told the
Committee that there is a trend throughout the courts to impose
lighter penalties on individuals convicted of tax evasion.
Convictions have also declined slightly -- 1,253 in fiscal year |
1974 to 1,219 in fiscal year 1975. In fiscal year 1975, 40%
of tﬁe convietions were followed by sentences whichkincluded a
prison term, down from 42% the year before. However, the
' average prison term of 14 months in fiscal year 1975 was down
substantially from an 18-month average in fiscal year 1973.

Although the Intelligence Division and the Service

generally cooperate with other enforcement agencies, except under

(footnote continued)

not necessarlly preclude prosecution when one of the
above factors is present in the case."

"Unless compelling reasons ex1st, prosecutlon will

not be recommended in any tax cases wherein the
proposed defendant has been convicted and has received
a sentence by federal or state court on substantially

the same facts that would be used for the federal tax
chargel " .

In addltlon, it is Service policy not to prosecute in those

cases in which the putative defendant is serving a long prison
- sentence,

* In fiscal year 1974 thereAwere 8,078 newkinvestigations and

in 1975, 9,268 new investigations. In the first three-gquarters

~of fiscal year 1976, there were 6,715 new investigations. The

" number of prosecutions recommended by the Division has also
increased in the past fiscal years. This has resulted in a
substantial increase in the number of cases pending in the Tax
Division of the Department of Justice. In 1974, at the end of
the flqcal year,,there were 741 cases pending, and at the same
tlme in 1975,'972 cases were pending.
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specific and restricted guidelines, the Service is unwilling
to disclose the information contained in taxpayer's returns.
The Service takes the position-that its primary responsibility

is to encourage voluntary compliance with the tax laws, and

‘almost any disclosure would interfere with such compliance

for the reason that taxpayers could be reluctant to file

returns knowing that the information contained therein might
be turned over to others. |

6. Department of Justice - Antitrust Division.

Although the Antitrust Division concerns itself with

non-criminal activities -- including anti-merger statutes, inter-

ventions before regulatdry agencies, and enforcement of tﬁe‘i'

I

Clayton Act -- its principal focus is enforcement of the criminal

provisions of the ShermaniAct. The Sherman Act contains two
criminal sections, one of which prohibits every sontract,
COmbinaﬁion or conspiracy in restraint of trade,iand the other
of which prohibits monopolies or attempts to monopolize or
conspiracy to monopolize ahy part of a trade or commerce.*‘ |
The extent of economic crime in this area is incalculable.

The Justice Department is unable to determine how much trade

and commerce is affected by anti-competitive practices, nor how

much the public pays yearly in illegal overcharges. In 1968 the

Division estimated that between 35 and $40 billion was

affected annually by illegal practices under the Sherman Act.

However, these figures represent no more than an educated guess.

¥ The two oriminal sections of the Bherman Act have engendered
countless books, articles, and judicial opinions to the extent

that they compose one of the larger bodies of specialized
law in the country. o ,
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The difficulty in determining the economic crime loss in
the anti-trust area is exacerbated, at least in part, by the
very large dollar figure alleged in thevcomplainté. For example,
recent price fixing indictments filed by the Division in the
gypsum industry resulféd in the defendant companies paying
sbmé $71 million in damage settléments. Early this year, an
indictment‘was filed whiéh alleged gasoline price fixing in
‘a six-state, east coast afeé over a six-year period. In the
area, during the périod of time noted in the indictment, gross
‘sales of gasoline amounted to $4 billion. Complaints filed
in the test cycling industry have resulted in over $280 million
baid in settlements.

At any given time, the Division has between 650 and 800
investigations pending.* Criminal complaints filed average
~ between 60 and 70 a ye€ar. The méhpower of the Division has
riéen substantially in Ehe past few years, due in part to
certain cases which require huge commitments of professional .
personnel, In the past seven years the Division has grown from

*270 to 500 attorneys.

* The statistics (as provided by the Division) for the past nine
-~ years are as follows:

Year ) Investigations
1967 . 644
1968 692
1969 710
1970 678
1971 : 758
1972 S 773
1973 776
1974 N 715
1975 : 701
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The Division has found that the best techniqﬁeffor un-
covering hard core antitrust violations is the grand jury. As
a result, the Division has expressed concern at the legislative"
attempts in the last Congress to limit the use of the grand
jury as an investigative tool. |

According’ to a Department of Justice official who appeared
before the Committee, among the most difficult problems'facingA
the Division is retaining'good attorneys to try the cases that
are brought. The salary structure in the government, par-

ticularly when compared to the fees paid in the private sector

to an experienced antitrust litigator, results in a very heavy

turnover in the Division. This problem is particularly serious

because the government antitrust prosecutor is frequentlv try1ng~<

the case against a highly skllled defense attorney

The Division has also been perplexed by the growing and
seemingly insoluble problem of how to try the complek case.
The Division has cases pending in which there are literallyf
nmillions of exhibits.‘ Years --.rather than days or weeks ——
is the projected length of the trials. The‘Division has been

forced to employ computerlzed litigation support systems. merely

" to keep track of exhibits and w1tnesses.

Prlvate enforcement in the antltrust area has sometlmes .
been an effective remedy. The Division reports that plalntlffs'
attorneys complaln that the Division does not provrde them wath

enough support in thelr _cases, while defendants' attorneysy
& g

complain that too much support is provrded
@ .

The DlVlSlon wolld llke to see a greater effort by state
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enforcement agencies in antitrust. Cooperation between the

R T

states and the Division is good.

7. Banking Enforcement Agencies.

Three separate government agencies investigate violetions
of the banking laws. The Comptroller of the Currency audits and
investigates the activities of approximately 4,500 national-
‘banks throughout the United States. The Federal Deposit
Insurance Coquration insures almost all banks, and audits and
investigates the activities of state banks which are not
members of the Federal Reserve System; there are approximately
9,000 such banks. The Federal Reserve auditsvand investigates
the activities of approximately 1,000 banks, all of which are
par;'of the Federal Reserve System.¥* | |

| The FDIC has a policy of listing "problem banks" based
on the fesults of audits. Two—and-a-half percent of all of the
banks in the United States were listed dufing 1975 as "problem
banks;" however, two~thirds of them were from the FDIC's least

serious problem bank category.

* The number of banks regulated is not necessarily the only

way of describing the jurisdiction of these three agencies. For
instance, those banks regulated by the Federal Deposit Insurance
Corporation represent only about thirty-two percent of the total
deposits of all banks insured by the FDIC. Most insured banks
aré relatively small, and many of the banks regulated by the
FDIC have substantially smaller deposits than those banks
regulated by the Federal Reserve Board of the Comptroller of the
Currency. Only eleven of the commercial banks regulated by the
- FDIC have deposits of greater than one billion dollars as
compared with 73 national banks and 26 Federal Reserve Member
banks with assets of greater than one billion dollars.
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Thirteen insured banks, with aggregate deposits of -
$342.4 millions, failed in 1975, the largest number of bank
failures since 1942. 1In the tWo previous years, 1974 and 1973,
the two largest bank failures in the history of this country
took place, the Franklin National Bank failure in New York and
the United States National Bank failure in San Diégo. in each
case thefé were violations of the criminal laws of the United
States that were directly responsible for the failures of the
banks.

All three federal bénking agencies conduct audit examina-
tions oﬁ the banks under their jurisdiction. However,’in’na'-
cas; are the audits complete examinations of the bank records
except when the audits or other information suggest bank
irregularities. Examinations of the bank records 3Ee intenaed
"to determine the bank's current condition, to evaluate bank
management and to discover and to obtain correction of unsafe and
unsound practices‘for violations of laws and regulations."*

As far as national banks are concerned, the examination%
are made by the Comptroller of the Currency two times a &ear.

The examlnatlons are on=-site and on a surprlse basis. The

Comptroller of the Currency "examlnatlons are 1ntended to o

-

evaluate the assets of the national banks and the credlt—worthlness

* "nghllghts of Operations - l975," Federal Deposlt Insurance ’
Corporation, March 15, 1976. o

o
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of the assets.*

The Comptroller of the Currency finds that on-site audits
are extremely time-consuming,.especially in larger banks; In
addition, the Comptroller's Office finds that examinations are
éssentially after~the-fact matters: what the aéency seeks in
the books and récords of the bank concern matters which affect
the credit rating of the bank months or even years ago. The
agency instead will, within the next year, rely on a "National
Bank Surveillance System," whereby every quarter it will receive
statéﬁents from the banks which in turn will be given to the
computer. The theory of the surveillance is that by reviewing
certain variables, the Comptroller's office will be able to
asce;ggin the soundness of'the bank and its préctices.

”//;n a recent test of the Nationél Bank Surveillance System,
quarterly statements from the Franklin National Bank were fed
into the computer, and based on statements from the Franklin
which reflected bank conditions as of six months before the bank
failure, the computer accurately predicted ‘the failﬁre. The
Comptroller's office candidly acknowledges thét‘the préblem

with a computer surveillance system is that it does not give

auditors the opportunity to "dig around" in a bank, as auditors

have done in the past.

* - Both the Comptroller of the Currency and the Federal
Deposit Insurance Corporation are moving away from on-site
examinations and audits. In 1975, the FDIC withdrew from its
usual examination schedule of each insured state non-member bank
in the states of Georgia, Iowa and Washington, and for a
specified number of banks in each state, -agreed to rely primarily
upon ‘examinations by the local staté banking department. By

the end ' of 1975, approxmmately 525 banks were affected by the

selected withdrawal program. The FDIC reserves the right to
- examine any state non-member bapk in the three states whether
- or not it is examined by the state banking department.

-
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All three Banking agencies have the statutory power to

place a bank into conservatorship or receivership. This is ===

a drastic remedy and one which is rarely utilized. The

agencies also have the power to commence administrative
cease-and-desist proceedings'pursuant td the Financial Institu;
tion Supervisory Act of 1966. This Act has essentially’twd
aspects,-one of which is the power to commence cease—and-desist
preceedings, and the other which is to removeibank efficials.
Generally speaking, pursuant to the Act, it is more difficult to

remove a bank official than it is to convict him of a criminal

‘offense. The Act also gives'the agency the power Summarily to.f 

remove an individual from a bank if he has been indicted for
a felony involving a breach of trust or a dishonest act.
All three federal agencies devote a great deal of time
to educating bankers, particularly as to how to avoiq er
prevent unsound bank practices. In order to be a banker,
training is not required. There is no‘liceneing test or special~

training .required. Although the chartering of a bank is

vcarefully‘controlled, including close inspection of the individuals

who will be responsible for the Bank's manageﬁent, there are
very few controls over the sale of a bank once it has been

chartered. The Comptroller ofvthe'Curreney has publicly stated’

Ixsthat‘although_there are 4,700 national banks, there are not

4,700 bankers.

ey
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The banking agencies recognize that the vastxmaﬁorrtv of

N
; bank cases 1nvolve teller—embezzllng from the bank\ Some?”

§ )
i
e

Dep&rtment of Justice officials have stated that these c* ie's

PR

3
, should not be prosecuted by the Department in the federa“

courts; but should be prosecuted on a local level ln“the

. . \;\\
- N v » ] b\\
~ courts. However, economic crime cases involving largg s
o : ’

tate

mﬁ\dﬁ

} i
of money should be brought in the federal courts. By way nf

example, in the United States National Bank in San Dlego, %

s
i

, y»Callfornla, Comptroller of the Currency auditors dlscove ed

that C. Arnholdt Smith, who was the principal stockholder oi a
billion dollar bank, had directed $400 miliion in loans to

himself through some 300 corporations which he also controlléd.
The Comptroller of the Currency belleves that only a federal

effort, with its massive infusion- of hundreds of auditors and

{

lnvestlgators working throughout the country, could have un-

: | ' . . A é
covered a larceny of this dimension. i
; |

The Federal Deposit Insurance Corporation employs nearly”

, )
) 2,500 auditors, while the Comptroller of the Currency employs ﬂ:
L) ¥ . . i’;l
% nearly 2,000 individuals.* |
wo |
,_;g‘ ) “‘!
" .

in addition to the three federal agencies mentioned ‘in thlsh

section, and the state banking agencies, there are other o

regulatory agencies within the banking field, including the Home
Loan Bank Board, the credit union regulatory agencies, and the |
farm bank regulatory agencies. The proliferation of these

~ banking agencies has been justified to Congress on numerous
‘occasions.

As to their enforcement responSibilities, it has
- been argued that the competition among them is good.

As for
\ investigations of bank practices, a representative of the
i Comptroller of the Currency who appeared before the Committee
‘ stated that a consolidation of 1nvest1gatlons might be in order.
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A banki ng agetg eff Nlal told. the Committee he was

' 1\ .
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~appalled at scme of sententes :mposed on Lndlv1duals

xﬁﬁ;lures. Aw197l ‘bank failure
of $60 million resultéﬁ in a thﬂxe-vear ormbatlon and $5,000

\

fine to the official é"ectly l@SpOﬂSlble,miOl ow1ng ‘hig

5 plea
f it S
of gullty to two felonv countk in- the andlqtment. And C:

Arnholdt Smlth, dllectLy(respopelble for'the failure of a

l billion bank due to~tne mlsappraorlat\on §f $400 mllllon

\\

was permitted to enter a plea of nolo tontez

\dere\over Justlce

Y § \

i
Department Obj“CtlonS to iour counts of the indlctment he

\‘ ™
recelvei 2 five-year probatlon sentenc and*@ $30 000 f&ne,y
\ k i :
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to be pald over the next 30 years at the -ate Ofm$l ooq per‘year.
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Economic Crime Committee, as@was the oﬁflce of a state Attornev
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District Attorneys Assocmatlon was replesented through an ex- \

\

OffLClO memper of the Comllttee,

A number of W1Lnesses told Lhe
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+the past threeiyearé, 53 'separate prosecution offices from

coast-to-coast in practically every state have participated

in the Project. Funded by LEAA, 15 District Attorneys offices

initially participated in the Project.

The Project is run by khe NDAA office in Washington, D.C.

The office functions as national coordinator for the Project,

~and presently includes a legal‘staff4of three attorneys. In
addition the Washington, D.C. office provides technical
}ﬁssistancé to the field offices, arranges quarterly conferences

',ﬁOr‘field unit chiefs,kcoordinates nationwide investigations,

publishes written materials, arranges liaison with federal

énforCement agencies, assists in public education programs, and

~assists in the establishment and maintenance of economic crime
- units in local district attorneys offices. Appendix B of this

“report contains a list of those offices which are members of the

Economic Crime Project.

The scope of the activities in the District Attorneys offices

that participate in the Economic Crime Project can be at least

partially measured by the cumulative statistics which appear on
the next page. |

As of August 31, 1976, the LEAA-funded NDAA Economic Crime

Project had compiled the following statistical evidence of

“its national scope impact:

R Do T
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* Inquiries to Project Offices ......civovevenn. 35@,871
. Complaints.Processed......;...........:..,.... 104,262
* Special Investigations Conducted.............. 8,985
* Civil Actions Against Economic Offenders:*....
'Cases Filed..'......'.'......".;C...‘."... 386
’/ﬁCaseskPending............................. ' 193
.Cases Settled. e @ & §. % ¢ 5 © 5 4 ¥ 5 S O 8 O P S 8 S S '. . . ® .'Q 45
*Judgment for Defendant......eveeescecosans 2% %
.Judgment for StatE. ® @ 8 9.0 8. 0.6 8B 9 S S R % 9 ¢ 0N s as lgl “
« Misdemeanor Actions Against Economic Offenders:
.cases Filed.....-.........-.....----,....-- 1'206 H | | r
” ’Cases Pending. e & & @ 0 85 & 0 8 ® 9 ¢ & 0t P E 4N e 4. L I V 179
: : ’ . \ HESE
'Acquittals. % & 8 ® & 9 0 ® 8 &P O 8 T 60 ® 6 4 8BS 80 e s e ; L N 33 ‘ i ) ; j
.Ccn‘v'j:ctions 4 & ¥ @ e 0 vV S s e e S SO e e D 0 ® 6 8 B TS :V'é s c : -?vgl ‘. L <*'77r~::..—_.~,;:
*Felony Actions Against Economic Offenders: ?_
. Cases; Filedl ® 4 ¢ & % & v & .'Q ® % ® ¢ 8 ¢ 5 ¢ 0 a2 v a O e e e O 9N .““ 2'135 . .
'Cases Pending...‘ l,."l. .‘.'I...'I '.;v..'... .l" ' 695 '»:-
oAcquittalS @ 6 6.6 96 6 9 9 0 48 8 S B B B S G E SRS CR e R 7 ‘ 39‘\ &
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*Restitution and Fines Ordered ‘ $24,389,529 ° k\\k -
tTdtaIFPonvirtions of Economic Offenders....... 2,149 ‘  §f
* Tt should be noted that a substantial number of district J_J
attorney's offices participating in the Project do not have statutorv -
authority to proceed civilly. This explains why fewer offices re-
ported statistics as to civil actions. :
** While the Project figures reflect only two Judgments for Befendan»wy
in a civil case, civil judgments, unlike crlmlnal Judgments,‘are R ¢
often compromlsxng in their final determlnatlon, maklnq wins and ey
losses more dlfﬁlcult to clearly assess. A i B
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- agpsociated with proving the misleading nature of an advertisin
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A more significant measure of the activities of the

Economic Crime Project and its participating local prosecutors

—are the types of economic crime cases which were investigated

and successfully prosecuted, either criminally or civilly. .

, The‘following information, which was extrapolated from the

Project's annual report to LEAA, notes only major coordinated

investigations, and does not, of course, make mention of more

routlne economic crime 1nvevt1gatlons in +he participating

offlces.

Beginning in the winter of 1973, and continuing to the

'hpresent (and most likely, beyond), devices and gadgets

guaranteed to improve gasoline mileage appeared in almost every

’jurisdictionkin this country. In addition to the usual problems

-l-‘&g

smmaty o

statement,‘p:oving the illegality in the advertising of the
gas-savihg devices was exacerbated>by the national nature of the
maﬁketing schemes, as well as the problems of testing the devices
and provingf;hevfalsity of the orimes. A‘district attotney's

office in California which was a participant,in'the Project had

teéted several devices and was pfeparing}to proceed against

- several companies. Three other dist trict attorneys' offices in

the Project found similar devicés in their jurisdictions. These

- four district attorneys offices -- located in California,

- Colorado, Washington and Vermont -- formed a coordinated

investigation team that shared information, results of testing

C %

-and expertise. They not only planned the joint strategies to be
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used in their respective jurisdictions, but they sﬁared their
strategies w1th -other part1c1ﬂants in the Progect to prevent.
distributors from startlng new sales programs.‘ In short, the‘
Economic Crime Project provided coordination and resources
Which turned isolated local distfict attorneys' efforts into a
national campaign.

Because the perpetrators of charitable frauds‘are often

f,perlpatetlc, a coordinated 1nvestlgatlon into the prevalence

of cnarltable solicitation frauds is important. The PrOJect
coordinated an investigation into such frauds in all par~
ticipating offices, and solieitations were in fact frustrated
in certain jurisdictions because of information received_from
other offiees.

A suﬁstantial number of individuals and companies travel
from jurisdiction,to juriedictien offering oppertﬁnif%es to
invest in Lusinesses and franchises. Exorbitant profits are

frequently promised. Some investment opporﬁﬁnities are

legitimate, and some arefnot.' Because individuals_are

‘frequently asked to invest funds 1mmedlately, it is usually

very dlfflcult elther to detect criminal conduct or to prosecute‘

the economic crime offenses after’ the fact; by the tlme the

crime is discovered or reported ,the»perpetrator is in another

~jur1sdlctlon, many miles away The Economic Crime Project has

coordinated intelligence on bu51ness opportunlty schemes. so J‘
that partLC1pat1ng OfflceS now have extenslve data,on‘companies

and individuals against whom‘sﬁch-compiaints‘haVe been‘filed.
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In.addition, in.those'cases in which the business
opportunity is not fraudulent -- at least not in the criminal
. sense -- but nonetheless fails in its advertising to note
substantial risks that the investor may face, some juris-
dictions have successfully sought cburt cyders to require :
advertisers of business opportunities and franchises to alter
their claims.

In several other areas, including. economic crime offenses

'in the sale‘of gold and silver, rental locators, auto rebates

and nursing homes, the Economic Crime Project has coordinated
national efforts in which most or all of the participating
offices have been active.

The Economic Crime Project staff, in addition to other

~activities noted above, provides four other services to the

f'§érticipants in the Project which probably could not be

duplicated by any local prosecutor's office.

When the Project first commenced, a publication calléd

Economic Crime Digest was started with a limited circulation of
unreported cases and activities of gengrai interest in the
economic cfime area. During thé first year of'thé‘Project,
siX_%ssues were;distributed bi—mopthly. Because the criminal
justice community, both state and federal, expressed great'
interestn;n receiving the Digest, the circulation hés

‘increased, 'as has the scope and depth of the publication.
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The Digest now prints over 1,700 copies of each edition.*

Among thezériginal aims of the Project was to

develop methods to overcome the insular nature of local prosecutors.

Economic crime offenses do not honor state and local political
boundaries. In addition to the coordinated investigations noted
above, the Project developed a multi;jurisdictional telephone

4

network which;Was supplemented by confidential bulletins.u As the |
Project offices received intelligencé from its participating
members about on-going economic crime schemes and investigations,

it disseminated the inférmation in confidential’bullétins to

* Circulation of the Digest includes:

‘District. Attorneys Offices unaffiliated

with the project ; 520
Affiliated offices | ' | 80
Law Libraries and Law Schools . 250
Armed Forces - 30
State Attornéy Generals Offices’ . | 66
Federal Bureau of Investigation | 5
Uni%ed States‘Atﬁorney Offices - | 19

United States Department of Justice

United %tateg Department of Commerée' 4
Federal Trade Commission | 5 ‘
Sedurities ahd EXchange Commission ‘ 5
Postal Inspection Service 8 .
Foreign Law Enforcement Agencies 8

~ ‘ ;5

Congress

Private Associations o o 020
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other offices. Disclosure was limited to the Project partici-
pants. ‘'During 1975, approximdtely 30 such bulletins were

issued on subjects ranging from municipal bonds to assistance

~in locating fugitives.

The Project has always taken 'the position that citizen
awareneés, particularly in recognition of economic crime schemes,
is critical. Many of the Project offices have developed manuals
and handbooks for the general pﬁblic’on economic crime. In
addition, the Project prepared a draft of a model citizens hand-
book on economic crime that can be distributed to all district
attorneys offices throughout the country. ‘

Other Project publications include a book entitled Economic

Crime: a Prosecutors Handbook. This book presents relevant criminal
statutes and how they apply to economic crime schemes. Requests
for the héndbook required the Project to order three additional
printings to £ill the requests. '

In the development of new economic crime units throughout
the country, a task which requires a measurable percentage of

the efforts of the Project staff, the Project has developed

‘criteria for the organization of economic crime units within

units of local government. Although described in Project
publications as "general\observationS"‘in summary form of the

organization of an economic crime unit at the local level,

the Committee believes that these observations are applicable
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to all prosecutors' offices.*

Over 28% of the U. 8. population lives in the 50-plus

District Attorneys offices which participate in the Economic Crime

Project. Although the Project newsletter reaches many more

local enforcement agenbies than that, the Project has

on the prpblems of economic crime prosecution at seminars

* The general observations are as follows: ok

"{1l) Economic crime prosecutions cannot operate on an
ad hoc basis. The prosecutor must first assess his
capabilities and adopt an approach to economic crime
that can be successful in his particular office. He
should initially prioritize the sexrvice that his office
will allocate to complaining consumers and the effort
that his staff will expend on investigating major frauds. '
Some offices have concentrated on consumer complaints;
others have.emphasized investigation of major frauds:
and others have combined their emphasis in varying
proportions. The prosecutor must assess the role of
his fraud unit in light of the needs of the community
and resolve to make a policy determination as to the
kind of efforts that his office will put forth.

W

({2) Whatever course is adopted by the office in weighing
priorities between consumer complaints or major
economic frauds, the prosecutor must have one or more.
economic crime specialists. In medium size and larger
prosecutor unit offices, the prosecutor would no doubt
need to establish an economic unit that devotes full-
time to econonic crime cases. In smaller offices (the
prosecutor should probably de51gnate) at least one
person: to handle economic crime cases in addition to
other dutles. ,

- (3) Investigators and paralegals can be more eff1c1ently . ‘}
used than lawyers in performing many standardlzed jobs s
required in economlc crime prosecutions. :

(footnote continued)
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throughout the country. Participating district attorneys

have also

technical

¥

travelled to other jurisdictions to provide

assistance in the economic crime area.

(fbotnote

(4)

(5)

18

continued)

Every community contains a large reservoir of often
ignored resources that can be tapped in developing
economic crime cases. In every jurisdiction state and
local regulatory agencies with trained investigators
have the capability to investigate areas that directly
or indirectly bear on economic crime. Unfortunately,

‘many prosecutors unconnected with the project have not

been greatly interested in cases developed by investi-
gators from these agencies. Economic crime units within
the Project who have extended an open hand to these
agencies and have worked with them in assembling

‘prosecutable cases have found a wealth of investigative

talent at their disposal. In addition to governmental
agencies, a number of private organizations and associa-
tions are willing to assist prosecutors. A number of
offices in the Project enlisted volunteer students and
citizens to process consumer complaints.

Keeping records and statistics is crucial. Basic
records of investigations essentially differentiate the
careless businessman from the criminal offender. In
larger and medium size offices, case records and
statistics are vital to setting prosecutor priorities.
Records of results have been instrumental in obtaining
funds for economic crime units. Upon review of the
prosecutor's budget, many units within the Project have
been able to demonstrate that restitution recovered for
citizens and the amount of fines recovered for the local
government exceeds the total operational budget of the
fraud sgction. Such data has been of unguestionable value
in obtaining necessary funding.

Prosecutors must establish priorities as to types

of cases upon which their unit will concentrate. Attempts
to prosecute cases without overall direction have usually
resulted in a lack of significant impact on their
communities. The most successful offices have been

those than have fixed priorities and have

concentrated their efforts in those areas."
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THE PRIVATE SECTOR

A number of organizations in the private sector are in

a position to contribute to the federal and local effort
against economic crime. 'The representatives of one such group,
the fidelity and bonding companies, appeared before the |
Committee. In addition, the reporter sﬁoke to representatives
of a national society of certified public accountants.

Although many individuals and institutions in the private
sector cooperate with enforcement agencies in the economic
crime area, some private sector institutions prefer not to
cooperate, and are unwilling even to report the commission of
an.economic offense for fear that it will adversely reflect Qn
the institution-victim, or the indgstry it repfesents. In tﬁose

i

cases in which the victim of the offense is'insured for the k
loss, the victim ﬁay assume the loss without reporting it to £he{
insurance carrier or an enforcement égency; adverse éublicity
and increased insurance premiums may, in the mind of fﬁe vietim,
be a more serious business consequence than a 100% reimbursement
by the insurance carrier.

Some Committee members who are representatives of enforce-

ment agencies have reported on a number of economic crime

I
3§

offenses involving employee dishonesty. In many of these
cases it was subsequently discovered thatkother employers had
been defrauded, but had failed to report the loss. As a result,

the dishonest employee's record remained unblemished.
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Although the Committee is sensitive to private éector
concerns that reporting the commiésion of an economic crime may
bring opprobrium to the victim, particularly when the victim
ié a business enterprise, the business community must be
equally sensitive tolthe prcblem of ecoisiomic crime's effect

on society, and that the failure to report a crime frequently’

results in further criminal behavior by the perpetrator.
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