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I. INTRODUCTION 

In response to a request from John D. Gorby, Public Defender of 

r'1cDonough County, Illinois, the American University Criminal COU1~tS 

Technical Assistance Project secured the services of the National Legal 

Aid and Defender Association to conduct a general management review of 

the recently established defender office. Mr. Gorby is the first public 

defender serving McDonough County and has been in office since April 1, 

1973. 

The creation of a new governmental activity, such as a public 

defender program, often produces natural minor inconveniences for a 

community. Many of these problems had been already adjusted before the 

consultant arrived for his on-site review, and he therefore focused on 

those areas that had not yet been resolved, such as inadequate office 

accommodations, staff, equipment and library resources, budget matters, 

and the public defender's role in and relationship to the community. 

On November 6 and 7, 1973, John J. Cleary, Executive Director of 

the Federal Defenders of San Diego, Inc. s on behalf of NLADA, made an 

on-site visit to Macomb, Illinois, to observe the operation of the 

'pub1ic defender's office and to confer with local judges, officials and 

lawyers who had contact with it. The recommendations set forth in this 

report are directed toward improvement of the public defender's consti

tutionally mandated and statutorily required legal service. 

d 
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II. ANALYSIS OF EXISTING SITUATION 

A. General Bas;kgroun(i 

Macomb, Illinois is located approximately 60 miles southwest of 

Peoria, and is the county seat and the·1Rrgest city in McDonough County. 

It has a population of 19,643--a 62% increase over the 1960 population of 

12,135. McDonough COttnty has a total population of 36,653 and covers 

582 square miles. Ag'~iculture is the principal industry, but Hestern 

Illinois University, with approximately 14,000 students, makes it an 

education center as well. 

McDonough County, one of six counties l that comprise the Ninth 

JUdicial Circuit, was second only to Knox County in its criminal case')oad 

for 1972, and terminated 76 felony cases and 358 misdemeanor cases. 

20f the 80 criminal cases charged with a felony or misdemeanor punishable 

by i mpri sonment in the penitenti a ry, 47 (59%) were not convi cted, and 3:3 

(14%) were convicted. Of the 47 not convicted, 43 were dismissals on 

motion of the state and 2 were dismissals on motion of the defendant. Of 

the 33 convicted only six defendants were sentenced to the penitentiary. 

In this classification there were only two jury trials--one acquittal and 

one conviction. 

For the period January through August 1973, 35 felony cases and 

225 misdemeanor cases were terminated in McDonough County. The felony 

caseload appears to remain constant, but there seems to be a noticeable 

increase in misdemeanors projected for the year. 

1 The other counties are Fulton, Hancock, Henderson, Knox, and Harren. 
2 Statistics furnished by the Administrative Office of the I'Ilinois Courts. 

i 
-------------.------------------~--------------.* .. -------------------------------------------,. 
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B. Establishment of The Public Defender 

In 1970 McDonough County population exceeded 35,000 which under 

111 i no; slaw, requi red that the county estab 1 i s.h a pub 1 i c defender offi ce. 3 

In early 1973 the need for a full-time defender was recognized, and the 

circuit judges4 appointed John D. Gorby5 to that position effective April 1, 

1973. The County Board set his salary at $17,500, with no authorization for 

other law practice. 

As public defender, Mr. Gorby is extremely well thought of from 

the viewpoint of his performance on behalf of clients both in and out of 

court; the two cases that were determined by a jury resulted in a verdict 

favorable to his clients. Since he is relatively new to McDonough County, 

his assimilation into the community in the role of a'zealous advocate of 

persons charged with crime has not been without some difficulties. To the 

credit of the community and the individual, these difficulties have been 

reso7ved or are in the process of being resolved. 

3 Ill. Rev. Stat. c.34 sect. 5601 

4 Ill. Rev. Stat. c.34 sect. 5602 

5 John D. Gorby is an exceptionally well-qualified attorney who has sub
stantial criminal law experience. In 1961 he graduated from Knox College 
with an A.B. degree (history), and in 1968 he graduated from the University 
of Michigan School of Law with a J.D. degree. He completed work toward a 
doctor of laws degree from the University of Heidelberg, Germany, in 1968-
1970. Before he was admitted to practice in Illinois, he was employed for 
the summer of 1970 by the State's Attorney for McHenry County, (pop. 111 ,555 
1972 terminated caseload of 110 felonies and 1,487 misdemeanors) p. 5 fn., 
and by 1973 he had been promoted to the position of First Assistant State's 
Attorney, He has taught courses on evidence and criminal procedure at the 
McHenry County College, Crystal Lake, Illinois. Mr. Gorby spent two years 
in the United States Army as a First Lieutenant in the Intelligence Corps. 

I 
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III. PUBLIC DEFENDER OFFICE OPERATIONS 

A. Office Staff 

Mr. Gorby shares a part-time secretary with the County Civil 

Defense and .Red Cross Director and with the juvenile officer. When the 

former secretary was promoted to assi stant juveni'l e offi cer, the present 

secretary, who had had no previous experience, was hired without sub

stantial consultation with the public defender. Despite her inexperience, 

she does a creditable job given the division of her services and has 

adapted to the job requirements of a legal secrei~ary. However, to insure 
i 

both effectiveness and economy in the public def~nder's one-attorney 
I 

offi ce, the county shoul d provi de a fu ll-time SE!Cretary wi th some legal 

expe ri ence who can ser'. IS a parap rofess i Dna 1 fs sis ti ng eli ents tempora ri 1 y 

in th~ absence of the attorney. 

Part-time or on-call investigative as§istance is available from 

the State Appellate Defender's Office, but du~ing the on-site visit no 

assessment was made of this service. 

The public defender has no student 

one has existed in the office of the 

program, although 

Ordinarily intern-

ships of law students are encouraged to pro\ide additional service for the 

legal office. 6The public defender should follow the example of the 

State's Attorney and bring in students frm,l the local university. 

the summer months, a 1 aw student program r ght be i niti ated, and 

dents might be made available for the State Appellate Defender. 

I 
6 Ill;no;s Supreme Court Rule 711. i 

During 

law stu-
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B. Office Accommodations 

One of the serious deficiencies noted was the inadequate 

office accommodations as well as their lack of physical separation 

from other county functions, thus not assuring essential privacy 

for the lawyer-client relationship. Although the rented space at 

130 1/2 South Lafayette Street, Macomb, is within a reasonable 

distance of the courthouse, the public defender office is not 

adequately identified on the outside of the building. A sign 

should be posted to provide easy recognition, and a similar sign 

might be posted at the courthouse specifying the location of this 

office. The suite used by the public defender allocates him a small 

(approximately 8 ft. x 14 ft.) office adjacent to the off:ces of 

the Civil Defense director, juvenile office, state social worker, 

and assembly or hearing room. No privacy exists for the defender 

and his client, and any converstation the receptionist-secretary 

has can be heard in his office. 

Confidentiality is of the essence for the lawyer-client 

relationship, and this consideration should be afforded the public 

defender. Furthennore, cl i ents may feel i ntimi dated by the presence 

of the government staff in the adjacent offices. To remedy these 

problems, the county should immediately give serious consideration 

zl ""<".,~",~,.,~,~ ____________________________ IIIIIIIIiiiIIII _______________________ _ 
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to providing a separate public defender office comparable to a contemporary 

private law office in Macomb. 7 

C. Library Resources and Other Eguipment 

The library should be expanded to provide a greater core of texts 

on Illinois criminal law and procedure and should contain the opinions of 

the Illinois Supreme and Appellate Courts for the last 20 years. Since the 

typewriter appears to be the property of the juvenile officer, if a separate 

secretary is employed for the public defender, an additional typewriter will 

be necessary. In addition, the county should furnish suitable dictation 

equipment as well as a transcriber in lieu of the current arrangement 

between the public defender and the county for the use of the defender's 

personal dictation equipment. 8 Additional file cabinets whick can be locked 

will also be necessary to protect and segregate public defender files from 

other office records. 

7 Ill. Rev. Stat. c.34 sect. 5607: 'IThe County Board shall provide suit
able office quarters for the use of the public defender and shall pay 
out of the county treasury for necessary office travel and other expenses 
incurred in the defense of the cases. II 

ABA Standards Relatin to Providin Defender Services (approved Draft 
1968 , sec. 3.3: IIEvery defender office should be located in a place 
convenient to the courts and be furnished in a manner appropriate to the 
dignity of the legal profession. A library of sufficient size, consider
i ng the needs of the offi ce and access i bil i ty to other 1 i brari es, and 
other necessary facilities and equipment should be provided. 1I 

The National Advisor Commission on Criminal Justice Standards and Goals: 
Task Force on Courts Jan. 1973 in standard 13.14 states that the budget 
of the public defender should include: IISufficient funds to provide 
quarters, facilities, copy equipment, and communications comparable to 
those available to private counsel hand'ling a comparable law practice. II 

8 The better practice is for the county to furnish the essential dictation 
equipment which could be supplemented by the personal equipment of the 
office holder. The adequacy of the equipment should not depend on the 
circumstances of the particular office holder. 

) i 
I.' , 
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D. Caseload 

At the time of the visit, the public defender had 70 cases, which 

is consistent with tabulation of 32 felony cases and 37 misdemeanor cases 

for the period April 1, 1973, through October 30, 1973 (seven months.)9 

Based on first six months of defender operations, this would give a projec

tion for the year of 54 felony cases and 72 misdemeanors, a manageable 

caseload. 10 In providing effective representation, the annual maximum 

defender caseload of 75 felonies and 250 misdemeanors should not be ex

ceeded. ll During the first seven months, there were two hotly contested 

jury trials, and, like many criminal cases, it is difficult to equate the 

man-hours spent by some proposed hour-per-case formula. For future refer-

ence, it is suggested that, in addition to a case count, a procedure be 

developed to record the time spent on each case. 

From the 70 cases currently being handled by the defender, three 

case files were selected at random for review so that some idea of the 

nature of the defender's activities could be established. 

Case A: The defendant was charged with unlawful communication 

with a witness and aggravated battery, and counsel was 

forma 11y appoi nted one month after charges had been 

filed. The public defender filed a motion which was 

9 The better practice is tJ count defendants rather than cases or 
charges fil ed. 

10 The use of this six-month period which includes the summer is prob
ably too conservative, but during the initial phase of establishing 
a defender office it is fortunate that the caseload is within reason
able limits to allow the public defender to attend to administrative 
responsibilities. 

11 For a suggested formula see National Advisory Commission on Criminal 
Justice Standards and Goals: Task Force on Courts (Jan. 1973) Stand
ard 13.12. 
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granted, for pretrial discovery. A motion for bond 

reduction was granted in part. The case was set down 

for jury trial. [The public defender was-also repre

senting him on a prior charge.] 

Case B: The defendant was charged with the theft of nine hogs 

in excess of $150 in April 1973. A bond reduction was 

obtained, and the public defender filed a motion to 

obtain verbatim transcript of the preliminary hearing 

and all other proceedings as well as a motion for dis

covery. The evidence revealed that the defendant had 

made a confession and that his participant in the ven

ture also had made a full confession and would be a 

Case c: 

Statels witness in any trial against the defendant. In 

October 1973, the defendant pled guilty to the lesser 

included offense, a misdemeanor (under $150), with the 

understanding that the sentence to be imposed would be 

two years I probation and payment of court costs. 

In December 1972, the petitioner, a state prisoner, 

fil~d a poorly framed petition seeking post-conviction 

relief without the assistance of a lawyer. The public 

defender was appointed to represent him in April 1973. 

The correspondence in the file between the prisoner and 

the public defender indicated that he would be granted 

parole in November 1973. The prisoner reported a letter 



. \ - ~¥ 

-9-

written by the public defender to the parole 

authorities "was a tremendous help" and that he 

planned to withdraw his post-conviction petition. 

The three cases illustrate the workload of the defender and, in 

each case, his actions reflect the professional skill that would be a credit 

to any defender office in the United States. Cases A and B indicate that 

reasonable and necessary pretrial motions were filed. In Case A, where no 

disposition appeared likely, he set the case down for trial. In Case B, 

where the evidence against the defendant was very strong, he achieved both 

a fair reduction of the charge to a misdemeanor and a fair disposition of 

probation. In Case C, the defender, through his efforts in presenting the 

matter to an administrative body, the parole authorities, was able to free 

the court from the burden of deciding this petition. The defender's actions 

reflect both reasonable efforts on the part of his clients, as well as his 

ability to try a case. 

E. Financing and Budget 

1.. Fundi n9 Authori ty 

Although any county in Illinois may establish a public 

defender office,12 once the county population reaches 35,000 the 

creation of a public defender office is mandatory.13 According 

to the law, the circuit judges, by majority vote, shall appoint a 

properly qualified person,14 but the county must compensate him, 

12 Ill. Rev. Stat. c.34 sect. 5601.1 
13 Ill. Rev. Stat. c.34 sect. 5601 
14 Ill. Rev. Stat. c.34 sect. 5602 

I 
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his assistants and employees, provide suitable quarters, 

and pay his necessary expenses. 15 

At first impression, a conflict may appear to exist 

between the appointing authority (the judges) and the 

funqing authority (the County Board), but in a true sense 

a careful legislative balance has been achieved to insure 

the independence of the public defender. 16 The public 

defender is the adversary of the executive branch of 

government, which at the local level is the State's Attorney 

and local enforcement agencies. It would be inappropriate 

for the executive arm of government to exercise either 

appointing or funding authority over its opposition. Since 

the court is aware of the responsibilities inherent in the 

position of the public defender, it too must avoid undue 

control resulting from the collective action of the judges 

in initiating the appointment of the public defender. Thus, 

the statutory provision that the defender serve at the 

pleasure of the circuit judges is an improper control by 

the court, for a public defender should serve for a specified 

time and should be removed only for good cause. 17 In counties 

of less than 500,000 popUlation, payment for offices, travel 

and other necessary expenses shall be made by the county 

after the presiding judge of the circuit court of the county 

15 Ill. Rev. Stat. c.34 sect. 5605 and 5607 
16 ABA Standards Relating to Providing Defense Services, Standard 1.4 
17 ABA Standards Relating to Providing Defense Services, Approved Draft 

(1968), Standard 3.1 

-------------~ ,- ---' 

" 
" 
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approves such expenses as being necessary and proper. 18 

Whi 1 e thi s authori ty can be vi ev"ed as a restri cti on on 

unnect~ssary expenses by the pub 1 i c defender, it can also 

serve as authority for the court to compel the county to 

pay necessary and proper expenses of this office. Thus, 

the county is allowed little control over the operation 

of the office it must finance so that the public defender 

is free from undue pressures that might otherwise hinder 

him in his role as independent advocate for his client. 19 

It would be unthinkable that government authorities 

cou~d suggest a reduction in income or a loss of secretarial 

assistance to an attorney for fearlessly representing a 

c'lient even if the community felt that that person was 

guilty (contrary to the fundamental precept of our law 

that the person is presumed innocent until found guilty 

by a court or jury). The public defender owes the County 

Board an adequate explanation for the expenditure of public 

funds, but the County Board owes a duty to respect the 

financial needs of the public defender without attempting 

to direct or control the litigation of the public defender 

or his relationships with clients. It should be noted, 

however, that, although the public defender had found lack 

of adequate funds a problem, his explanation of need satis

fied County Board members and the difficulty was resolved 

prior to the consultant1s visit. 

18 Ill. Rev. Stat. c.34 sect. 5607 
19 ABA Standards Relating to the Prosecution Function and The Defense 

f..unction (approved Draft 1971), pp. 176-177 

Hz ~,,-.---'--. ----:: .... ---------------------... ---.------------.......... ---~---
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2. Current Budget 

The budget for this defender office is as follows.: 

1973 1973 1974 1974 

Budget Revised 
A~eroeriation Exeenses Requests Allocation 

Salaries 

Public Defender $17,500 $ 9,390.65 $17,500 $17,500 
Clerk 3,500 2,343.85 4,800 3,500 

Transeortation 300 200 

Suee1ies and Eguiement 2,000 1,661.68 550 600 

Stationery 300 200 
New Equipment 1 ,000 

Seminar Fees 300 75 

Miscellaneous 

IBM 35 35 

Expenses for Defending 
Cases 1 ,000 750 

Law Books 742 600 

Totals $23,000 $13,396.08 $26,527 $23,460 
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The salary at $17,500 is the same compensation pre

viously paid to John Gorby as First Assistant State's 

Attorney in McHenry County and is reasonable compensation 

to attract an attorney willing to devote full time to this 

position. The qualifications gf the present incumbent 

prove, however, that the salary is a bargain for McDonough 

County.20 

The secretarial salary should be adjusted to support 

a full-time qualified secretary with legal experience. 

The public defender should have the opportunity to hire 

this employee,2l and she should be responsible to him and 

should, if at all possible, avoid other duty.commitmepts. 

Funds should be provided for needed equipment. A~so, 

the sum for seminars should be increased, for the allocated 

amount is inadequate. A lawyer who operates alone partic

ularly needs to participate in professional training pro-

grams. 

20 The National 
Goals: Task Force on Courts· 1973j-in Standard -13.7 states: "The 
public defender should be compGnsated at the rate of not less than 
that of a presiding judge of the trial court of general jurisdiction.1f 
In view of the relatively low salary of McConough County's public 
defender when compared with national standards, as well as his out
standing performance, brief absences such as occurred when he tried 
a criminal case for the State in McHenry County for three weeks or 
when he attended to personal litigation in Detroit should be con
sidered of no consequence. 

21 Ill. Rev. Stat. c.34 sect. 5606: "He [the public defender] shall 
also, in like manner, appoint such number of clerks and other 
employees as m~y be necessal~y for the due transacti on of the busi
ness of the office." (Emphasis added) 
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3. Operational Independence 

An example of the balancing necessary between the 

appointing authority and the funding authority is present 

in the recently enacted State Appellate Defender Act. 22 

The Supreme Court appoints the·State Appellate Defender,23 

but thereafter he assumes control OVer the operation of his 

office24 subject to the advice and policy recommendations 

of the State Appellate Defender Commission. 25 The county 

public defender is somewhat of a "middle man,1I for he is 

between the circuit judges who appoint, and at whose 

pl easure he serves, and the County Board whi ch p\~ovides 

the funds for his office. Balancing these interests, he 

must serve as an advocate for his client1s cause. The 

ABA Code of Pr'ofess i ona 1 Respons i bil i ty in Ethi ca 1 Cons i der

ation 7-4 states: liThe advocate may urge any permissible 

construction of the law favorable to his client, without 

regard to his professional opinion as to the likelihood 

that the construction will ultimately prevail ,II In fact, 

;n a criminal case an attorney may be deemed derelict as 

an advocate if he were to publicly express an opinion that 

the action or cause of his client was without merit. 26 To 

22 Ill. Rev. Stat. c.38 sect. 208-1 through 208-11, approved 18 August 
1972. 

23 Ill. Rev. Stat. c.38 sect. 208-5 
24 Ill. Rev. Stat. c.38 sect. 208-10 
25 Ill. Rev. stat: c.38 sect. 208-4 and 208-6 
26 In Anders v. California, 386 U.S. 738 (1967), a lawyer was criticized 

for writing to the court that his client1s appeal had no merit. 
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achieve credibility with his clients, he must, both in 

word and action, demonstrate that he is their advocate 

notwithstanding his connections with the government that 

is prosecuting the client. 

An attol"ney in a public defender position is permitted 

to assist clients as an exception to the general rule of 

rendering such service through an organization, but ethical 

requirements make it clear IIthat his independent profes-

sional judgment is exercised on behalf of his client without 

interference or control by any organization or other person. 1127 

The public defender has taken initial steps to advise, 

inform and educate the County Board", as well" as the commu

nity, that his professional l"esponsibility is consistent 

with the best interests of the community in the implementa~ 

tion of the adversary system. Such an effort is essential 

for in a small, closely knit community such as McDonough 

County, where a 21-member board directs county government, 

professional independence must be afforded the public 

defender. Although the public defender is under a respon

sibility to account for the expenditure of county funds, the 

power of the purse shoul d not be so weil ded as to di rect or 

inhibit his professional relations with his clients. 28 

27 ABA Code of Professional Responsibility, Disciplinary Rule 2-l03{D) 

28 ABA Code of Professional Responsibility, Disciplinary Rule 5-107(8) 
states: "A lawyer shall not permit a person who recommends, employs, 
or pays him to render legal services for another to direct or regulate 
his professional judgment in rendering such legal services. 1I 

," I 
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The court, in a similar fashion, must respect the 

operational and professional independence of th(~ public 

defender; the court is fully aware of the defe~lder I s 

responsibilities and has judiciously avoided direct or 

indirect efforts to restrict his professibnal duty to 

his clients. 

F. Appeals 

Although the p~blic defender may be appointed to handle appeals pur

suant to Supreme Court Rule,29 the circuit court should allow the public 

defender the discretion to secure the services of the State Appellate Defender30 

for pursuing handling appeals of criminal convictions of indigent ciefendants. 

Ordinarily the best course is to have the trial lawyer follow the appeal. 3l 

However, when there is a single public defender who would be substantially 

deterred from his trial responsibilities by the time required for preparing 

an appeal, the fairer course of action would be to permit the specially 

oriented appellate defender to substitute for the county defender on appeal. 

In certain cases, the public defender will undoubtedly want to pursue the 

appeal, and he should be able to do so. However, appeals should not be 

forced upon him when a state agency has been created to handle this workload. 

29 Rule 607 (last amendment, July 1971) 

30 Ill. Rev. Stat. c. 38 sect. 208-10(a) (approved August 1972 and 
effective October 1972) 

31 ABA Standards Relating to Criminal Appeals (Approved Draft 1970) 
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G. Juvenile Representation 

Although the statute32 permits the appointment of the public defender 

in juvenile cases, the public defender had not been appointed ;n a single 

juvenile case in McDonough County. This might be explained by the fact that 

only one juvenile case was terminated in 1972 and one in the first eight 

months of 1973. 33 Russell G. Reed who serves as the combined juvenile offi

cer (police function) and probation officer ,(court function), advised that 

almost all juvenile matters were resolved prior to court. For example, he 

indicated that during the period from January through March 1973, 57 juveniles 

were charged with criminal acts, but only 4 or 5 went to court. Most of the 

cases resulted in the juveniles being released to their parents. Although 

this informal handling of juveni1e cases may have merit, the juvenile adver

sary system, in keeping with the principles of In re Gault, should offer all 

alleged juvenile offender's who are financially unable '1:0 employ counsel the 

benefit of the pr'ofessional advice and assistance of the public defender. 

H. Attitudes of the Communit.l 

The public defender is held in high regard by the client community 

and the Bar, although attitudes differ on the part of prosecution and court 

officials. 

Associate Circuit Judge U.S. Collins commented that the public 

defender had won both of his recent jury trials and had otherwise performed 

his duties in a competent and professional manner; it was alleged, however, 

32 Ill. Rev. Stat. c. 34 sect. 5604 

33 However, 12 juvenile cases VJere begun in 1972, and six were initiated 
in the first eight months of 1973. 
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that Circuit Judge Francis P. Murphy would not favorably comment on the 

performance of the defender during the two jury trials. 34 The president 

of the McDonough County Bar Association,35 John Simshauser, reported that 

the Bar was dissatisfied with the previous method of appointing attorneys 

for indigent criminal defendants and advised that generally the Bar was 

pleased with John Gorby's performance as public defender. On the other 

hand, State's Attorney, Henry D. Sintzenich was critical of the public 

defender who has lengthened the processing time for appointed cases. In 

that the public defender might have been late in filing motions, his 

criticisms appear to be valid; in that he preserved the due process rights 

of his clie~ts, his complaints were not well founded. The full-time State's 

Attorney and his assistant have now encountered a worthy opponent, and an 

adjustment must be made to have a more mutual and professional assessment 

of cases. 

A question was raised concerning the eligibility of some defend

ants, but in most cases the defendant was found to be eligible for the 

services of the public defender, even though parents or other relatives 

may have been able to pay an attorney's fee. The public defender con-

sciously avoids fee-generating cases, although appointment of counsel 

'should never be precluded because of the assets of parents or other 

rela H ves. 36 

34 Unsuccessful efforts were made to contact Judge Murphy by telephone. 
An observer to the jury trials commented that the defender strenuously 
presented his points during trial and may have /lover-argued" the points. 

35 There were 26 attorneys in the county, of which 15 were active in the 
Bar Association. 

36 ABA Standards Relatin to Providin Defense Services (Approved Draft 
1968 sect. 6.1 provides: Counsel should not be denied to any person 
merely because his friends or relatives have resources adequate to retain 
counselor because he has posted or is capable of posting bond. 1I 

bL 
----~~~~--~------=,---.----------------~ .................. d.~ .......... ..m; 
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The public defender had brought to the attention of the State's 

Attorney improper practices on the part of law enforcement officers who 

had contacted the defender's clients and conversed with them about the 

plea they intended to enter. 37 When these defendants, who had initially 

indicated that they would enter pleas of guilty, later decided with the 

assistance of counsel to plead not guilty, the law enforcement officers 

pursued the issue of this information acquired in the absence of their 

attorney and complained to members of the County Board and this situa

tion should not occur. Local law enforcement officers need to become 

more familiar with the nature of the adversary system in which the 

attorney-client relationship must be protected. It appears that a 

letter written by the public de~ender to the State's Attorney has been 

reviewed with law enforcement officers and such conduct will not be 

repeated. The public defender should continue to take steps in con

junction with the State's Attorney to educate the law enforcement offi

cers of the constitutional and legal limitations on conversations with 

defendants about their case after counsel has appeared on their behalf. 

The public defender should also continue a community relations program 

he has initiated whereby he speaks to various community groups on the ~I/ork 

of his office. 

37 After counsel has been appointed to represent a defendant, such 
such conversations by law enforcement officers are clearly improper. 
Cf., ~1assiah v. United States, 377 U.S. 201 (1964). 
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IV. SUMMARY OF RECOMMENDATIONS 

- The recommendations below are listed in order of their significance 

to the overall operation of the public defender program in McDonough 

County. Regardless of their relative ~mpact, however, the implementation 

of each recommendation will contribute significantly to the improvement 

of defender operation. 

1. Allow public defender same professional latitude as private 
attorney. 

The public defender should be given sufficient profes

sional latitude to deal with his clients in a manner similar 

to that of a retained attorney. 

2. Allow public defender discretion in handling-appeals 

The public defender should be given discretion to deter

mine when he should call upon the State Appellate Defender 

to handle appeals of criminally convicted indigent defend

ants he represented in the trial court. Although the public 

defender's resources are limited, if he prefers to handle 

the appeal, he should be given the opportunity. 

3. Study public defender role vis-a-vis juveniles. 

The public defender should develop a program to provide 

advice and assistance to juveniles charged with criminal 

offenses, or, in the alternative, should study and report 

on the non-use of the public defender in juvenile cases. 

1) 

•. ~".,~.~ ____ .• _ ..... ___ •• _ ... ,_M."~.".,,.,,'M~' __ ·'·"_"·""'_~-' ___________ -'--
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8. Circuit judges should also make recommendations to assure 
adequate resources for public defender. 

The circuit judges should assist the public defender by 

reviewing his office operations to insure that he has minimum 

adequacy to comply with the state statutes when necessary. 

The judges should make appropriate recommendations to the County 

Board to assure this adequacy. 

9. Base case reporting on defendant rather than charge or 
court case. 

The system for reporting cases should list cases by 

the defendant rather than by the charge or court case. If 

two separate offenses arose out of the same transaction 

involving the same defendant~ or if a related series of 

events was connected to the same defendant~ the series 

should be counted as one case. 

10. Maintain adequate compensation for public defender. 

Considering the public defender has no outside law 

practice~ his compensation is currently adequate. How

ever, his salary shoulq be reevaluated annually to assure 

that the adequacy is maintained. 

11. Provide public defender with more private quarters. 

The public defender's quarters should provide a more 

private office to insure the confidentiality of communi

cation with clients. These quarters should be clearly 

separate from any other county function so as to preserve 

the necessary attorney-client relationship. They should 
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be maintained in a fashion similar to a contemporary 

law office in Macomb, Illinois. 

12. Provi de full-time sect"etary. 

A full-time secretary, preferably with some legal 

experience, should be hired by the public defender, and 

adequate compensation should be provided by the County 

Board. 

13. Provide adeguate office eguipment. 

Office equipment including a typewriter, transcriber, 

file cabinet with a lock, and other law office furnish-

ings should be provided to the public defender office as 

soon as possible. 
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V. SUMMARY 

. McDonough County is extremely fortunate in having the services of a 

well-qualified public defender who has demonstrated the skill and ability 

to provide quality legal representatio~ for those charged with crime in 

the county and who cannot afford counsel. At most, he and the community are 

suffering the natural minor inconveniences attendant upon the creation 

of a new governmental activity in the community. This adjustment is 

being accomplished. If the recommendations in this report are imple

mented, McDonough County will have a first-class public defender office. 
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APPENDIX "A" 
CASE DIAHY AND TIME SHEET .. ~ 

Client --------------------------Booking No. ____ Cell Block __ 

. Offense --------------------------Mag. _______ Judge ____ _ 

Bond -----------------------------
Address 

----~--------------------City _________ (Zip) __ _ 

Telephone _______________________ ___ 

Code: I - In Court 

LA Arraignment and/ or plea 
IB Motions/ requests 
IC Bail Hearings 
ID Sentence Hearings 
IE Trial 
IF Revocation Hearings 
IG Appeals .court 
IH Other (Specify) 

Court No. File No. ----------- -----
Type of Case ___________________ . ____ _ 

Pcnalty ______ . _________ _ 

AUSA (1) ______ (2) ___ _ 

Investigatqr ________ S...:-/ S ___ E_l1f!_~. 

Co-Counsel -----------------------
Co-Counsel -----------------------and phone(s). ________ _ 

Code: II - Out of Court 

IIA Intervie\vs and Conferences 
IIB Obtaining and reviewing records 
IIC Legal Research and Brief Writing 
liD Investigative and other work 
IIE(l) Travcl time to and from Court 
IIE(2) Othcr travel time 

Date Code Time Notes and Comments 

--------------------------------------------.---

------------------------------------------ -

--------------------------~J--------------------

-------------------------_. 
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APPENDIX "8" 

RESU~1E 

JOHN J. CLEARY 

John J. Cleary was admitted to practice in Illinois in 1960. After 

military service as a judge advocate officer, he served from 1964 

through 1969 as the Deputy Director, NLADA National Defender Project 

which had a, $6.1 million grant from the Ford Foundation to improve and 

strengthen defender services throughout the United States. In 1970 he 

served as attorney in resi dence "for the I11 i noi s Law Enforcement Com

mission in the capacity of an advisor and planner on courts, prosecu

tion services and defender services. From April 1971 he has served 

as Executive Director of Federal Defenders of San Diego, Inc., the 

federal community defender organization for one "of the largest federal 

criminal jurisdictions in the United States. This defender office 

provides legal representation, not only in the trial (district) court 

but also through appeal. He is a member of·the Board of Directors of 

the California Public Defender Association and the National Legal Aid 

and Defender Association. 
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