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1. BACKGROUND

Montana's juvenile code has not been substantiglly amended in many
years., More significantly, no changes have been made in the code to bring
it into conformance with Kent, Gault, and other U.S. Supreme Court decisions.
No rules of juvenile procedure have been promulgated, so there is no written

direction to Montana juvenile judges to follow Gault and other decisions.t

While the juvenile code needs overhauling, the delinquency problem in
Montana, as reflected in juvenile court statistics gathered by the Montana
Crime Control Commission, does not appear to be one of major proportion when
compared with other jurisdictions.2 The state has.a small (700,000) and
relatively stable population with only two population centers of more than

100,000 (Billings and Great Falls).

In August, 1972, the Governor of Montana appointed a Juvenile Justice
Committee to examine the state's juvenile laws and submit recommendations on
both the substance and process of revision.3 The Committee of ten members
is chaired by Judge Frank Haswell of the Montana Supreme Court, and staff

services are being provided by the Montana Crime Control Commission.4 At

1 There may be some case law on this point, but time precluded an examination
of Montana Supreme Court opinions.

2 The validity of these data, however, is questionnable because they show t
that most male juvenile offenders are 16 or 17 (51%); live with both parents
(68%); have no school adjustment problems (90%); and have no prior delin-
quencies (57%). This just doesn't square with data from other states where
more offenders are much younger, do badly in school, have prior records, and
come from broken homes. 1 hasten to add that the Crime Control Commission
staff also questions some of this information. Of course, Montana may be
that different. The statistics are attached as Appendix A of this report.

The Governor's letter to Judge Haswell is attached as Appendix B.of this

-

A list of Committee members and a chart depicting the Covermmental Position
of the Juvenile Justice Advisory Council are attached as Appendix C.
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the Committee's first meeting on September 6, 1972, it was decided to obtain
the services of consultants from states that had modernized their Jjuvenile

codes.

Subsequently, Mr. Harry Lawson, State Court Administrator of Colorado,
and Mr. David Schmidt, State Director of the New Mexico Council of the Na-
tional Council on Crime and Delinquency, attended a meeting of the Juvenile
Justice Committee, held October 2-3, 1972. At that peeting, Mr. Lawson

focused on the issues and philosophies involved in juvenile code promulgation,

"and made some comparisons between Montana's existing laws and possible models

of progressive juvenile code legislation. Mr. Schmidt discussed the process
of preparing and presenting legislation of this nature and means of guiding

it through the State Legislature.

Specific topics covered at the October meeting of the Committee
included:
o deficiencies in present juvenile laws;
© the experiences of Colorado and New Mexico in developing new juve-
nile codes and strategies used in getting them adopted;
o the experiences in the two gtates operating under their respective
codes;

e recommendations for procedures to be followed by the Governor's

Juvenile Justice Committee in carrying out its assignment.

II. THE PRESENT MONTANA JUVENILE CODE

A, Deficiencies and Problems

The following deficiencies and problems were identified as existing

within the present Montana Juvenile Code.
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No provision for appointment of counsel, either for the juvenile,
or separate counsel for the juvenile and his parents.

No provision concerning quantum of proof.

No provision for explaining his rights to a juvenile, including
the right to remain silent, right of cross examination,, etc.

An archaic definition of delinquency which includes truancy and
incorrigibility and related non-adult offenses most often segre-
gated in modern codes in a separate category such as children in
need of supervision, unruly child, or person in need of sugervision.
Retention by the court of jurisdiction until the juvenile is 21,
while most modern codes place a lower age limit on the length of
time a youngster may be under the court's jurisdiction or insti-
tutionalized.

A provision of dubious constitutional validity which makes it pos~
sible for a judge to commit a child for evaluation or diagnosis
prior to adjudication.

No provision for commiting a child under mental health procedures
should this appear to be the best way {o proceed at the adjudica-
tory hearing.

No provision for deferred prosecution.

No provision for bifuricated hearings ~- separating the adjudicd~
tory and dispositional hearings.

No provision allowing cross examination on the social history at
disposition, and no bar to the admittance of the social history

at adjudication.

No provision for detention hearings,. either within a stated period

or at all.
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12. Questionable whether provisions for transfer to criminal division

comply with Kent.

13. Conflicting provision on institutional commitment -- not clear
whether to separate juvenile institutions, central institutions
department, either, or both.

14. Archaile and unprecise provisions on contributing to delinquency.

15. No provision for probation revocation or modification hearings.

16. No expungement provisions.

17. Archaic and unprecsise provisions on contributing to dependency,
better handled under a separate s  Jrt statute.

18. No provisions governing institutional transfer.

19. Question concerning scope of court services, such as involvemeunt
with foster homes.

20. Inadequate procedures for determination of parole (aftercare)
release of juveniles from institutions.

21. Archaic provision for placement of dependent child, permitting
indenture.

22. No provision that social history accompany youngster when com-

mitted to an institution.

B. Recommendation for Complete Revision

The recommendation of the consultants is that the staff of the Juve-
nile Justice Committee immediately begin drafting a completely revised

juvenile code for Montana.S They advise this approach, as opposed to attempts

E A letter from Mr. Steve Nelsen, Juvenile Programs Advisor on the State
Board of Crime Control, received since the October meeting, indicates that
the Committee decided to have the staff prepare a draft of a new code. This
preliminary draft will be sent to the consultnats for comment, and they may
be asked to return to Montana when the code is in its final draft stages.




at pieccemeal and limited revisic.., for the following reasons:
o there are too many changes required to be able to handle ce-
vision on a patchwork basis;
© it is harder to mesh old and new provisions by piccemeal re~
vision than by a complete rewrite and codification;
] the present arrangement of statutes should be reorganized into
a more logical and cchesive compilation, and this cannot be

done without comprehensive revision.

A major reason foo recommending immediate preparation of a draft of
the revised code is that the Committee nceds to get something concrete before
it, so as to define and limit the scope of the committ«~ discussion. With-
out a draft, much time would be spent in discussion of philousophy without
relating it to anything specific., While there is vélue in such discussion,
it doesn't really aid the Committee in achieving its objectives, unless it

is related to a specific proposal.

There is much reference material which can be used in the preparation
of the initial draft. In addition to the Colorado and New Mexico codes
(which were discussed in some length at the October meeting), there are also
relatively new codes in California, Hawadii, Illinois, New York, Noxrth Dakota,
Oklahoma, and Utah. There are also the model juvenile and family court acts,
recently revised, and the Uniform Juvenile Code on which the North Dakota

act is based.

III. RECOMMENDATIONS ON THE REVISION PROCESS
At the October meeting, the Juvenile Justice Committee expressed that
it was their intention to develop a comprchensive juvenile code for submis-—

sion to the forthcoming session of the State Legislature. In view of this
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committment the following procedure was recommended by the consultants.

1.

The concept of a completely revised code should be endorsed by
the Governor as well as the two men that are presently seeking
the office of governor.

Legislative endor§emcnt through capable and influential legis-
lators should be secured. One of the major problems in gaining
legislative acceptance is that no member of the legislature is
serving on the Governor's Juvenile Justice Committee., This defi-
ciency can be overcome in part by involving key members of the
legislature on an ad hoc basis as soon as possible. Liaison
should also be established with the staff of the Legislative
Council. TIf some key legislators are involved with and support
the project, there is less likelihood of either rejection by the
legislature, or postponement of consideration while the legisla-
ture makes its own study through an interim committee created

for this purpose.

It is evident that the Committee's staff has completed ektensive
preparation and study of the possibility of developing'a revised
juvenile code for Montana., This knowledge should be fully utili-
zed in all phases of the revision process.

Assistance might be given by the ﬂar association legislative
committee. Thié would require some official support at least

"in principle" from the governing body of the bar. A first step
in seeking such support would be to ascertain whether the Montana
Bar Association has a family law committee or section. If so,

effort should be made to get the committee or representatives
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thereof involved in the devclopmént of the new juvenile code at

an early date.

After the Committee has developed a workable draft., it should be

reduced in content and sent for review, response, and criticism

and/or endorsement, to the following groups:

e all levels of the judiciary;

e law enforcement chiefs;

e district attorneys;

e probation staffs;

e district judges associations; .

o child welfare institution staffs;

o news media;

e such organizations as are either invoived with youth projects,
or might carry some weight with the legislature should they
endorse the code (e.g., the League of Women Voters, the
American Association of University Women; Parent Teacher As- .
sociations).

Following the receipt of criticism and suggestions on the code,

a compromise committee composed of members of the Juvenile Justice

Committee and representatives of the above-~named groups sﬁould

develop, perhaps in a series of regional meetings with staff as-

sistance, a'final draft.

The Committee should meet with those legislators they have chosen

to sponsor the bill and request the services of the Legislative

Council to prepare it in final draft and legal form.

Fither this Committeec, or a concerncd organization experienced in

iobbying, should assume the responsibility for guiding the bills
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passage through the legislative process. This includes inter-
preting the code to as many legislators as possible and solici-
ting proponants of the bill to appear at all committec hearings.
It is desirable to keep the news media informed as to progress

and the need for passage of a new code.

IV. IDENTIFICATION OF POTENTIAL PROBLEM AREAS

[y

The Colorado Juvenile Justice Code has been in effect for almost six
years, and on the basis of this experience several potential pfoblem areas

can be identified.

There have been a number of amendments passed, and even more proposed
that have been rejected by the General Assembly. In general, juvenile judges,
probation counselors, and institutional officials have found the code satis-—
factory, but have offered some remedial amendments, as experience showed

some procedural defects. These, by and large, have been adopted.

Law enforcement officials and prosecutors have attacked some portions
of the code as contributing to an increase in juvenile crime, presumably be-
cause it allows too much latitude in the handling of repeat juvenile viola-
tors. Some of the provsions objected to (such as the one concerning the
transfer hearing provisions and the one relating to the admissibility of

statements) conform with U.S. Supreme Court decisions.

Other objections concern:
o provisions for informal adjustment which are considered by some
to be too lenient;

¢ provision for second expungement after a specified number of

LS

seedn -



years of good behavior;

o the definition of juveniles as being under 18 (some would
like to lower it to 17 or 168); and

e expansion of alleged offenses which would require direct

filing in the criminal division.

Not all law enforcement officials and prosecutors support this posi-~
tion, but it is more than likely that amendments on these points will be
offered again in 1973. Major opposition to these cﬁénges will come from

.the juvenile judges, League of Women Voters, Family Law Section on the Colo-

rado Bar Association, public defenders, and legal aid attorneys, with pos~

sible oppostion as well from the Governor's Commission on Children and Youth.
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The consultant's wish to espress their gratitude to the staff and
Committee members for the many courtesies extended to them during their
brief consultancy. The services of both consultants can be secured by
the American University Technical Assistance contract if desired at later

stages in the development on the Montana Juvenile Justice Code.
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Eonorable Fraank Haswell j AUG]_51972“””
kosoclate Justice
Fontana Supreme Courx '
: oL
Hﬁlena Montana SJoOi CMM:COMY
’ ‘ COMMISSION

D@ar Justica Haswell:

Throughout my career as a County Attoxney, Attorney General,
Supreme Court Justice and Governor, I have been increasingly con~
corned about the need to develop a modern, comprehensive juvenile
justice system for Montana.

Untll recently, the financial resources for the necessary
regearch and study associated with the project were not available,
lowvever, the Governor's Crime Control Commission has sufficient
funds to underwite staff and travel costs.

- Thereforo, I am creating a Governor's Juvenile Justice
Committee which will review our existing legislation and offer
racommendations to the 1973 Legilslature,

' By means of this letter, I am asking 1f you will serve asg a
menber of the Committca°

In my view, the Committee should immediately examine the
lawg and the justice system as each affects our youna people who
migt be adjudicated delinguent, who have committed serious
oifenses, or who must be formally processed by our police, courts
and corrcections systems. 7The Committee should study existing
institutional facilities and the incarceration facilities through=
out the state. The matvter of the Constitutional rights of
juveniles and their proper legal defensc should also be examined,

The Governor's Crime Control Commission has a lawyer and a
professional planner who will be assigned to the work of the
Comittee.

I am hopeful that the Committee will have a report readj in
Ociober and that any legislation can be in £inal form in November.

Your work in the efforts of the Comnmittee will be most
viluable to the cause of juvenile justice in Montana. I -trust you
will #ind it possible to serve. '

Sincerely,

—

o~ . ORRIEST e ANDERSON
@ Brainton Markle govurnor ‘ =
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STATE OF MONTANA-

GOVERNOR'S JUVENILE JUSTICE COMMITTEE

Hon. Frank Haswell, Chairman
Hon Paul G. Hatfield

Hon. Robert Wilson

Mr. Frank Sennett

Mr. Jeremiah Johnson

Mr. Harold F. Hanser

Mr. John Thomas

Mrs. Frank Kampfe

Mr. Mike McLean

Mr. Doug Chase

-Staff:
Mr. Steve Nelson
Mr. Terry Wallace
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