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I. INTRODUCTION 

On March 8, 1972, the Kentucky General Assembly passed H.B. No. 461, 

which established a statewide public defender system to be administered 

by an independent state agency, the Office of Public Defender. The act 

further provides for the establishment of an Office of District Public 

Defender in judicial districts with ter;. or more circuit judges. 

According to the statute, it is the obligation of each judicial 

district -- regardless of the number of circuit judges -- to submit for ap-

proval to the State Public Defender a specific plan for the defense of indigent 

persons. This plan can include the follm'7ing: 

(1) The creation of a Public Defender Office with a full-time staff of 
defenders. 

(2) Provision for an appropriate appointment of counsel system for the 
defense of indigents. 

(3) Provision for the defense of indigents through a contract with the 
fiscal court of that county, or the fiscal courts of that judicial 
district, under the supervision of a local nonprofit organization, 
or 

(.4) An appropriate combination of numbers (2) and (3) above. 

In the. eve.nt no plan is submitted, the Public Defender is authorized to 

establish an Office of District Public Defender staffed by a full-time 

attorney whom he appoints. 

The scope. of responsibility entrusted to the State Public Defender 

by the statute includes both administrative and evaluative functions. 

For example, he is directed to: 

(1) Administer a statewide public defender system. 
(2) Provide technical aid to local counsel representing indigents. 
(3) Assist local counsel in taking appeals or take appeals in the same 

manner as the Attorney General does for the Commonwealth. 
(4) Develop and promulgate standards, regulations, rules and procedures 

for administration of the defense of indigents in ·criminal actions. 
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(8) 
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Appoint district public defenders where counties fnil to underl:nlw 
a plan for defense of indigents. 
oRevievl local plans for providing 
Conduct research into methods of 
criminal justice system. 

counse). for indigents. 
i~proving the operation of the 

Issue rules, etc., reasonably necessary to carry out the provisions 
of KRS Chapter 31, other applicable statutes, and the rules of 
the Kentucky Court of Appeals and other applicable courts. (See 
Appendix A for the complete text of the act.) 

". 

Funding for the Kentucky Public Defender Program comtemplates both 

state and local contributions. The state appropriation for FY73 and FY74 

is $1,287,000, which covers the salaries of the State Public Defender, 

a Deputy Defender, Assistant Public Defenders, and the local district 

appropriations calculated at a rate of $14,000 per district circuit 

judge. Facilities for the public defender program are to be provided 

by the local county Fiscal Court. Expenses in excess of the state C011-

tribution must be paid by the county or other local agencies. In 

addition, the State Public Defender is authorized to seek funds from 

outside public and private sources to cover the costs of operating tl1e 

program. 

To assist the Public Defender in carrying out his responsibilities 

under the statute, the Kentucky Crime Conunission (SPA) requested 

tl:rough LEAA teclmical assistance channels that the services of the 

National Legal Aid and Defender Association be secured to S1:udy the 

Kentucky Defender legislation and advise the Public Defender and other 

officials as to the most feasible way to organize statewide defender 

services, with particular attention to the differential requirements of 

urban and rural jurisdictions. Fol101ving endorsement of this request 

by the LEAA regional and national offices, the kuerican University 

Criminal Courts Technical Assistance Proj ect subcontracted \vil:h NLA])i\. 
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for a 15 man-day level of effort to provide the needed services. 

NLADA selected a technical assistance team comprising Professor Shelvin 

Singer, Professor of Law and acting Chief of the Cook County Public 

Defender Appellate System; and Rollie R. Rogers, Colorado State Public 

Defender. (Resumes are in Appendix C.) Marshall J. Hartman, National 

Director of Defender Services for the National Legal Aid and Defender 

Association, and NLADA staff provided coordinating and supportive services 

to the consulting team. 

* * 

Field investigation was conducted dur:ng December 17-22, 1972. Con-

ferences were held by the following public officials: 

Anthony M. Wilhoit, Esq. 
David E. Murrell, Esq. 

William C. Ayer, Jr .• , E :q. 
Larry Crigler, Jr., Esq. 

Robert Lawson 

Jack Grosse 

Paul Tobin, Esq. 

Robert Ewald, Esq. 

Charles Owen, Esq. 

William Gant 

-State Public Defender 
-State Chief Deputy Public 
Defender 

-Assistant Public Defender 
-Spokesman for Public Defender 
Plan submitted to Hr. Wilhoit 
for Kentucky's 15th Judi
cial District (Boone, Carroll, 
Gallatin, Grant and O,ven 
Counties) 

-Acting Dean, University of 
Kentucky Lm" School 

-Dean, Salmon P. Chase School 
of Law 

-District Public Defender 
for Louisville 

-President, Board of Trustees 
of Louisville Legal Aid Society 

-Kentucky Council on Criminal 
Justice 

-Chariman of State LEAA Plan
ning agency supervising Ken
tucky Criminal Justice Council 
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II. KENTUCKY CRIMINAL JUSTICE BACI~GROUND 

A. Judicial Organization 

The State of Kentucky consists of 120 counties divided into 

53 Judicial Districts (See Appendix B).. General trial jurisdiction 

is vested in the Circuit Court. There is at least one Circuit Court 

Judge for each district and a number of districts have Lvvo or more 

judges. Preliminary hearings and misdemeanor jursidiction is vested 

in a number of minor courts, such as county courts, city courts and 

other local tribunals. Jurisdiction over county financed corporate 

and welfare matters is exercised by County Fiscal Courts, presided 

over by a Fiscal Judge and composeu of a number of commissioners 

counterparts of county commissioners. Although the Fiscal Court 

Judge il::: called .Judge, he is not usually an attorney and his duties 

are generally those of the Chief Administrative Officer, with some 

minor judicial duties in addition. Many of the judges in the lmver 

state trial courts are also without legal training. The trial courts 

in the va',:ious districts are unstructured and are not unified. 

There is no line of authority among the courts. However, a mis

demeanor conviction may be appealed to the District Court through 

a trial de novo as a matter of right. There is one appellate court in 

the state, : the Kentucky Court of Appeals. 

The prosecutor's office operates as t~.,o separate entities: 

the county ateorney and the commonwealth's attorney. The county 

attorney is -elected county-wide and prosecutes misdemeanors and probable 

cause hearings. Both the county attorney and the con~wnwcQ1th 
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attorney arc ~art-time positions, with each able to maintain a private 

practice. 

B. Previous Provision for Public Defender Service 

Prior to enactment of the State Defender Legislation, the State of 

Kentucky operated under a criminal justice system whereby indigent 

persons were defended by members of the Bar appointed by the court with 

the defense attorney receiving no compensation for his services, nor any 

reimbursement for expenses incurred. In spite of the financial hardship 

to the appOinted lawyers, there are many fine examples of excellent 

indigent representation (see The Kentucky-Lawyer, Swinford, ..Anderson Co_, 

1963). However, our study has also revealed that occaisionally the ap

pointed defense counsel solicited and obtained fUnds from the accused, 

his friends or relatives. There >\lere also incidents, the consultants 

were informed, where clients were excessively pressured to enter a quick 

plea of guilty, although the client maintained his innocence and wanted a 

trial. 

C. Implementation of State Defender Legislation as of December 18, 1972. 

The present State Public Defender legislation became effective June 16, 

1972, although appointment of the State Defender, Anthony \-Jilhoit, by the 

Governor 'vas delayed until October 17, 1972. The State Public Defender 

Office opened one week later, October 25, 1972. Mr. Wilhoit, admitted to 1:.he 

Kentucky Bar in September, 1963, had been a County Prosecutor. 

Pursuant too the legislation, the Public Defender was di-

reeted to entcr into agreement the Fiscal Courts 
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for the operation of the local defender program, and the Fiscal Courts 
, 

were designated recipients of the defense program funds for their 

respective circuits. Responsibili.ty for the district defender program 

\'laS, therefore> vested in the County Fiscal Courts. Accordingly, upon 

assuming office Mr. Wilhoit directed each of the local circuits to prepare 

and submit to him a plan by December 29, 1972 f01~ providing defense 

services to indigents. Because many of the districts comprise more than 

one county, it is neces~ary in such districts for the counties to agree 

on a multi-county plan. Since nothing in the legislation prevents 

districts from cooperating in the development of such regional plans, 

the writers see no impediment to counties in different districts or a 

group of entire districts subreitting a regional plan. 

In accordance with the provisions of the Public Defender statute, 

Mr. Wilhoit has requested that these public defender plans operate along 

the lines of one of the four alternatives noted above. In the event a 

Fiscal Court fails to provide a plan acceptable to the Public Defender, 

Mr. Wilhoit has stated that he will appoint a District Public Defender 

for that local area and, hopefully, convince the county or district 

to provide a contribution sufficient to operate the offic~ effectively. 

As of December 18, 1972, approximately 35 of the 53 judicial 

districts had submitted a plan to the State Public Defender., A large 

majority of these plans provide for a non-profit organization to supply 

private attorneys on a rotation basis, often upon appointment by the 

court, for the indigent criminally accused. The attorneys are to be paid 

on a per case basis at the levels called for in the legislation until the 

funds are exhausted. A few plans provide for the attorneys to submit 
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thei r bills on a per case basis, but w'ith payment delayed until the end 

of the year. At that time, each attorney would be paid proportionately, 

to the extent permitted by the 1mV', if the funds available did not cover 

fully each of the billings. Only three districts have submitted plans 

which call for a defender office with the district or county providing 

contr.ibutions. These three districts are: Jefferson County) a separate 

circuit which includes the city of Louisville; the 32nd District, a 

one-county district; and Fayette County, a separate circuit which includes 

the city of Lexington. 

At present, only Jefferson County operates a full-time defender 

organization. Its public defender program was funded by the State Law 

Enforcement Assistance Administration Planning Agency and has been 

approved by the State Defender as the defense delivery system for that 

circuit. The public defender office in Jefferson County has been in 

operation since April 1972 under a grant from LEAA of $145,000 for one 

year. The County's share of state funds for public defender under the 

approved plan operations will be $224,000, based on the statutoJ~y formula 

of $14,) 000 for each Circuit Court judge, of which there are 16 in 

Jefferson County. The only local contribution required is the provi

sion of prelimina.ry hearing transcripts 'to the agency in appointed 

cases. The defender staff is headed by Mr. Paul Tobin, a retired army 

colonel from the Judge Advocate General Corps. His staff consists of 

eleven attorneys and four investigators. At present, he has an active 

caseload of approximately 150 cases at all levels. All attorneys are 

full-time. The defender office is operated by a non-profit corporatj.on 

and Hr. Tobin \vas selected by and is r0sponsible to the Board of that 

corporation. 
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The plan submitted by the 32nd District also calls for a 

full-time organized defender office iVith the follm'7ing staff and 

salaries: 

one Public Defender, paid $20;000 per year 

one Assistant Public Defender, paid $15,000 per year 

one secretary, paid $5,000 per year 

one investigator, paid $10,000 per year 

All staff members \vill be full-time employees. The District will 

contribute the funds needed to operate the program over the state 

contribution. The District will also provide the necessary office 

space, furniture, utilities and telephone, postage and supply expenses 

or sufficient funds to satisfy such needs. 

Fayette County will also provide public defender services 

through an organized defender office, although its staff attorneys 

'ivill \'lOrk only on a part-time basis. The county Fiscal Court has 

submitted a plan to expand the present defender staff of four part

time attorneys to 14 part-time attorneys. Since these attorneys 

are part-time they are permitted to engage in private practice. 

This plan has already been approved by Mr. Hilhoit and the plan is 

presently being put into operation. The budget for this Fayette 

County program is $102.,000, contributed by the follmving sources: 

$84,000 from the State of Kentucky; $9,000 from Fayette County; and 

$9,000 from the City of Lexington. The fo110iVing part-time attorney 

salaries are provided: 

Director - $8,400 per year 

each Circuit Court Lawyer - $7,800 pur year 
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Each lawyer assigned to Juvenile Court - $5,400 per year 

Each lawyer assigned to other 10illm: courts - $5,400 per year 

The office will also maintain a staff of three attorneys I.,ho will 

receive $6,000 per year each to undertake representatior, of indigents 

in civil.matters. The $18,000 from th~ county and city contributions 

will be used to pay these attorneys. All of the attorneys will share 

one full-time secretary who will be paid a salary of $6,000 per 

year and one part-time secretary 1vho will be paid $3 ~ 600 per year, 

as well as two part-time l&w student coordinators at a total expense 

of $1,200 per year. Office expenses are set at $7,200 per year. 

In addition to the three public defender programs described 

above, the consultants learned of a Hodel Cities funded defender 

office in Bowling Green. Time did not permit a visit to that office. 

All of the remaining plans submitted to date call for an 

assigned couDS el system. It is anticipated that more plans will be 

submitted, with most of the additional plans providing for an assigned 

counsel system. A few plans may present a part-time defender proposal. 

D. 'problems in Implementing A State Public Defender Program 

Several immediate problems challenge the efficient: operation 

of the newly enacted State Public Defender program in Kentucky. 

First, the consultants noted an attitude on the part of menbers 

of the private bar that they do not want to be excluded from receiv

ing compensation for defending indigents. The prevailing sentiment 

is "'\Ie have done this for years for nothing, or very little compensa

tion, and \Ile are now entitled to state money." hThile this attitude 

mny be unuerstandnble, the consulLnnts believe it IIlil1 be a substantial 



-11-

hindrance to the development of an effective defense service delivery 

system. 

Second, the Public Defender program is already in a financial 

bind for several reasons. One major problem is that the proponents 

of the state defender bill anticipated that the counties would 

supplement the state contribution of $14,000 per circuit court judge. 

However, one of the difficulties that has developed is that very 

few of the circuits have actually made any contribution and have 

looked to the State to fund the entire program. At this juncture, 

according to the State Public Defender, it will be impractical to 

expect local counties in all but a very few instances to provide 

any additional funds. The present state contribution totals $1,287,000 

through June 30, 1973 and the same amount is allocated for the period 

July 1, 1973 through June 30, 1974. The money is to be distributed 

to the various circuits at the rate noted above of $14,000 per circuit 

court judge. Most circuits have one circuit court judge. Of the 

total budget, $125,000 per year is allocated for the operation of 

the headquarters office, the staff of which consists of the State 

Defender, his deputy, an assistant defender and two secretaries. 

A second assistant defender will soon be hired. 

Al10ther financial problem has developed because the scope of 

public defense services has been significantly enlarged since passage 

of the public defender legislation as a result of the decision in 

Argersinger vs. Hamlin, which extended representation to indigents 

accused of misdemeanors where any jail sentence may be imposed. As 
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a result of the Argerslngcr decision and tbe unwillingness of tIle local 

conununities to contribute any of their resources to the operation 

of the defender program, the State Public Defender organization 

immediately experienced a financial crisis. 

Third, in many areas of the state, resources are lacking to 

support an effective public defender program. Eastern Kentucky, 

for example, consists of counties which are economically poverty 

stricken. In addition, most of Kentucky is predominately rural in 

nature. In most of these areas there simply are no attorneys available 

who courd undertake the position of District Defender on a full-time 

baSiS, even if a full-time defender.' office were contemplated. 

Finally, one of the most difficult impediments confronting the 

State Defender in reviewing local plans is the total lack of court 

criminal statistics reporting. Although there is a central court 

administrative office in Frankfort, operated under the direction 

of the Kentucky Appellate Court. there simply is no data on CO'Jrt 

criminal caseload, nor are there any records available in many in-

stances from which data could be readily compiled. The problem is 

compounded by the numerous minor trial courts \vhich, in many areas of 

the state, are manned by judges totally without legal training. 

Horeover, since no compensation was previously paid by the Districts 

for the defense of the indigent criminally accused, there is not 

even data that can be accumulated to detenrtine the number of court 

appointments. Obviously, in that context, planning with any degree 

of prec:i,sion is impOSSible, and one of the most important objectives 

of the State Defender in the early yetlrS IHust be the gathc.ring of 
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such daLa an essential ingredient to planning. 

In the midst of this difficulty in evaluating local needs 

regarding public defender service, the late start in the develop-

ment of the program in Kentucky has resulted in pressure to develop 

programs quickly. All 1972-73 funds must be exhausted by June 30, 1973 

or they revert back to the State. 
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III. RECOHMENDATIONS 

A. K:.~ ORGANIZED DEFENDER OFFICE SHOULD SERVE ALL AREAS OF KENTUCKY. 

This recommendation, 'vhich admittedly imposes considerable 

alteration on most of the district proposals submitted, is based on 

the following advances which such a system provides: l 

1. A sufficient number of attorneys is provided to meet 

public defense needs. 

Since 1963~ when the Court mandated that the poor must be 

provided with counsel when charged with a felony; state responsibility 

in providing defense services to criminally accused indigents has 

steadily expanded. Today, in addition to representation at mis-

demeanor and felpny trials where any confinement may be imposed, 

an indigent accused has a right to counsel during police interroga-

tion immediately after arrest~ at post-indictment lineups1 at proba-

t · . d' S 1" h' 6 t' '1 -lon revocatlon procee lngs, at pre lmlnary earlngs, a Juvenl e 

1 The material included herein is based on "Defense Standards, 11 submitted 
by the National Legal Aid and Defender Association to the Courts 
Task Force of the National Advisory Committee on Criminal Goals 
and Standards, William Higham and She1vin Singer, consultants, with 
the assistance of NLADA staff, 1972. 

2 Gideon v. H.aimvright, 322 U.S. 436 (1966). 

3 Miranda v. Arizona, 384 U.S. 436 (1966). 

4 Wade v. United States, 338, U.S. 218 (1966). 

S Mempa v. Rhay, 389 U.S. 128 (1967). 

6 Coleman v. Alabama, 399 U.S. 1 (1970). 
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delinquency proceedings,7 and in prosecuting an appeal. 8 With such 

an extensive representation required, it is impractical to expect 

private practitioners to undertake the bulk of the representation of 
", 

the indigent criminally accused. Moreover, j.n many localities, 

particularly rural areas, there are not sufficient attorneys avail-

able in the private bar to meet the need. 

2. Adequate supervision and expertise are possible. 

It is unrealistic to assume that private counsel, most of 

whom are non-crlininal law practitioners, and are assigned only 

occasionally to represent the indigent accused, can undertake such 

complex representation competently. Moreover, a considerable number 

of private attorneys participating - often infrequently - in the 

public defender program, makes it difficult to exercise adequate 

supervision as well as provide sufficient training in the specific 

areas of expertise required of a public d~fender. Line authority 

within the office, control of caseloads and expeditious disposition 

of criminal cases are more efficiently conducted where the 81n'l.ff 

attorneys do not have a dual a110giance. Moreover, effective rep-

resentation of an indigent accused requires experienced, dedicated 

counsel. It is difficult for an attorney who is interested in 

developing a private civil practice to provide the expertise 

and dedication where his tenure in the defender organization at the 

7In Re Gault, 387 u.s. I (1967). 

8Douglas v. California, 372 U.S. 353 (1963). 
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outset is considered temporary and there is no career orientation. 

3. Cost savings are incurred. 

There is considerable evidence that an organized defender office 

can provide high quality defense at considerably less expense than 

an assigned counsel system offering the same range of services. 

Some comparative costs, listed below, illustrate this point. 

TABLE OF COHPARATIVE CASE COSTS 9 

SELECTED JURISDICTIONS 

Jul'i sd i cti on_ AeQointed Counsel Pub 1 i c Defender Year 

Santa Clara, 
Cal Hornia $302.00 $ 73.00 1971 

Cook County, 
111 inois $250.00 $ 95.00 1971 

Denver, 
Colorado $486.00 $ 108.00 1970 

Rhode Island $130.00 80.00 1970 

New Jel"sey $232.00 $ 165.00 1970 

10 A recent Virginia Bar Association study, indicates that in two 

9 Memorandum to Committee on Public Defender System and Judiciary, 

10 "A 

Junius Allison, Professor of Law, Vanderbilt University School 
of Lm\! (National Legal Aid and Defender Association, Chicago s 

I111nois, 1972). 

Study of the Defense of Indig.ents in Virginia and tbe Feasibility 
of a Public Defender System". Report of the Board of Governors, 
Criminal Law Section, Virginia State Bar to the Governor and the 
General AssC'mbly of Virginia, December 1971, pp. 27-'-28. 
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districts with defense of indigents provided only by assigned 

counsel ~he following costs per case were incurred during 1970: 

14th Judicial District (populatiort 131,362) - $185.60 

26th Judicial District (popUlation 352,006) - $176.60 

In contrast, ill two districts where an organized public defender 

office undertook indigent criminal defense,. the following cost per 

case was reported for the saIne year: 

12th Judicial District (population 222,692) - $103.10 

18th Judicial District ( ) - $ 94.40 

4. Court backlog can be reduced and eventually eliminated. 

The Virginia Bar Association study discussed above also indicated 

that the defender districts shmved a higher proportion of dismissals, 

convictions given probation or suspended sentences, and trials 

terminated during the same period than did the two assigned counsel 

districts. 

5. Recent criminal justice studies indicate additional advantages of 

organized public defender systems. 

The superiority of organized public defender systems over assigned 

counsel systems is also supported by recent lit~rature in the field 

of legal aid. The 1966 Report of the National Conference on Nanpower 

stated that the organized defender system has the advantage of "economy 

11 
and effic'iency". over the aSSigned counsel. This was also the 

11 "Legal Hanpower Needs of Criminal 'Luw,l1 Report: of the National 

Conference on Manpower. 1966, p. L~07. 



-18-

12 
conclusion of the President's Commission on Law Enforcement. 

Similarly, the Institute of Court Hanagement in its examination of 

felony processing in Cuyahoga County, Ohio, in 1Q70 recommended "the 

implementation of a strong public defender system for Cuyahoga County" 

because of the efficiency and effectiveness of such a system. 

"A Public Defender office is better able to 
organize training programs for staff, develop 
manuals and guides to criminal procedure and 
practice, monitor current cases handed dmm 
daily by local, state and federal courts. A 
public defender office is better able to arrange 
strong investigative staff, to contract with 
psychiatrists and other experts, obtain a range 
of laboratory tests and other necessary defense 
procedures. Just as we rely on the office of 
prosecuting attorney to prosecute all felonies 
rather than relying on a system ,'7hereby courts 
appoint individual prosecutors for individual 
felonies, so do we believe a defense delivery 
system has a superior capability under a central
ized public office than todayi s system counsel. 1113 

12 liThe Challenge of Crime in a Free Society" Report by the President's 
Commission on Law Enforcement and Administration of Justice, 1967, 
pp. 150-151. 

13 "Felony Processing System, Cuyahoga County, Ohio" The Institute for 
Court Hanagement) U. of Denver Law Center, Denver, Colorado. 1971, 
p. 5LI. 
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B. ALL ATTORNEYS DEFENDING THE IN:QIGENT SHOULD BE FULL-TTHE STAFF 

OF lili ORGANIZED DEFENDER OFFICE. 

In Kentuckv, most of the plans submitted indicate that the 

private bar has offered to provide representation at the level of 

funding available from the state) which, in many instances, is 

admittedly less than what it vlOuld cost to maintain a full-time 

defender office for the particular district involved. In short, for 

the $14,000 available, certain private lawyers will undertake to 

provide the representation. Discussions regarding other local plans 

suggest that many districts are considering utilizing a part-time 

defender ,\Tho will be free to maintain a private practice, since the 

$14,000 available to the District will not support a full-time 

office and the counties of the District will not or cannot supplement 

the state contribution. 

Both approaches should be discouraged as quickly as possible 

for several reasons: 

1. There are not sufficient funds to compensate private counsel. 

IVhile the fends available for fiscal 1972 were originally to 

have been stretched for a full year, the delay in implementing the 

Kentucky defender legislation has resulted in funds budgeted for a 

full year being needed for only six months or less. Thus, the'$14,OOO 

per District Judge state allotment appears more adequate to private 

counsel this year than it will appear next year when the same budget 

will have to sustain operations for a full year. 

2. The mixing of a private practice with an indigent defe\1se 

caseload presents the attorney \oJith frequent conflicts of 

interest. 
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Part-time defLmciers run into a dangerolls conflict of interest 

wl!1.:m they have an outside practice. }'or example, 'i\Then a conflict in 

court dates arises between a client paying a large fee and a public 

defender client, the public defender client may have to give way to 

the fee paying client. 

3. Full-time public defenders can develop needed specialization. 

In light of the increasing complexities of criminal law and the 

protracted nature of much li-cigation, the need for specialization 

in legal service is essential. A defender who also has an extensive 

private practice \\Till substantially dilute the efficiency and effective

ness of specialization. because of the expertise he must also develop 

in civil law. 

4. Caseload warrants full-time public defenders. 

At one time it could be argued that caseloads would not warrant 

a full-time defender attorney in many areas. However, today with the 

requirements of Argersinger v. Hamlin as well as other decisions 

extending defense responsibilities for Juvenile Court) Appellate 

Court, and post-conviction process, it is difficult to visualize 

a community where full-time defenders \(Iould not be needed if the 

community provides the represent.:1tion demanded by our United States 

Constitution. 

5. Existing svstem of part-time prosecutors should <lIsa be changed 

to a full-time system. 
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Another potential argument against a full-time defender staff is that 

the prosecutors in Kentucky are not full-time. \\That has been said about 

the defenders is equally applicable to the prose.cutor. Prosecutorial 

function should be full-time, and private practice should be forbidden. 

The fact that. this situation does not exist in Kentucky is a substan

tial detriment to the Kentucky Criminal Justice System. HO'wever, there 

is no reason why the defender movement must await the leadership of the 

prosecutors in developing full-time staffs. Indeed, it would be hoped 

that ~vith the imp:.ementation of full-time defender offices throughout 

the state of Kentucky the development of similar prosecutorial offices 

will follow. 

6. A full-time defender system is aRRroRriate in Kentucky. 

Some critics of a full-time defender system allege that such a 

system is inappropriate in view of the numerous and diverse trial 

courts existing within the state, with most courts spending only a 

few hours or minutes a ,<leek on a criminal caseload. Our rebuttal to 

such an argument is that, hopefully, cooperation will develop among the 

various trial courts so that scheduling of set court cases will permit 

defenders to ride the circuit. 

7. Sufficient number of attorneys can be recruited to staff defender offices 

throughout the state on a full-tj~e basis. 

Some areas of Kentucky do not have attorneys who would accept 
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a full-time appointment. There will have to be importation of 

attorneys into such areas. \-lith the law schools producing graduates at 

the current rate, there will be an ample supply of attornt:oyc for the 

next several years. Of course, it is always desirable to have a 

local person as the defender, if that is possible. However, if a 

local person is not available, one who is new to the community --

who moves in as a permanent resident -- should be accepted. It is 

not as though a stranger were coming into the community to try one 

case and leave. 

Accordingly, it is strongly urged that the full-time defender 

office organized in the 32nd District be utilized as a model for 

future programs in other rural districts, while the Jefferson County 

(Louisville) Circuit be utilized as a model urban defender office. 

The program for Lexington, Kentucky (Fayette County) which consists 

of 14 part-time defenders, 3 of whom undertake civil indigent litiga

ti.on, should as quickly as possible develop into an office with a 

fUll-time professional staff. Efforts should begin i~nediately to 

coordinate court schedules so that that goal may be achieved. 
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. C. LOCAL PLANS SUBNITTED· BY THE FISCAL COURTS TO TUE STATE PUBLIC D!;;FF.NDER 

SHOULD BE APPROVED INITIALLY ON A SIX NONTE EXPERINENTAL BASIS. 

He urge that plans not be approved initially for longer than six 

months, and in no event for longer than one year, for the following 

reasons: 

1. Basic data of criminal and indigent caseloads in the felony 

or misdemeanor courts are not presently available. 

After the program has been in operation six months, some 

data Hill have been accumulated, hence permitting more intelligent 

planning. 

2. Current funds available for the remaining portion of FY73 may, 

prove inadequate for a full-year operation in FY74. 

Full year allotments of state funds to districts can be expended 

in the remaining six months ?r less period because the program 

which should have begun on July 1, 1972, the beginning of the 

fiscal year, did not begin until this winter. In fiscal year 

1973-74, the money now available for six months or less will have 

to be budgeted over a full year. 

3. ~tU,~Ll~~~spons~ to 

permitted adequate time for local planning. 

Furthermore, experience indicated that with the'abrupt 
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departure from the assigned counsel, non-compensated system to the present 

s"tate plan -with local options as the delivery system of defense services 

to the poor, a six month experience may provide more foresight for future 

planning. 

4. In some areas, assigned counsel programs may be the most En~peditious 

way of providing immediate defense s0rvices to the indigent. Such as

Signed counsel programs should be replaced as quickly as possible by 

organized defender offices with assigned counsel utilized only in 

conflict of interest situations and in exceptional circumstances. 

D. WHERE THE LOCAL DECISION IS I1~TIALLY TO UTILIZE AN ASSIGNED COUNSEL SYSTEM, 

IT SHOULD OPERATE THROUGH A NON-PROFIT ORGANIZATION OR CORPORATION FORMED 

BY THE LOCAL BAR ASSOCIATION~. 

1. Such a system should operate with specific guidelines: 

(a) One member of the association or corporation should be designated 

as the administrator for a specific duration. 

(b) The administrator's office should be listed prominently in the 

telephone directory, at police stations, and at jails as the number 

for indigent criminal legal assistance, and the administrator should 

be available on a round-the-clock basis. Assignments-should be 

made so t1wt representation cam begin immediately after an arrest. 

(c) All l)articipating attorneys should be assigned in rotation, by 



-25-

the administrator, unless a particular case requires a more experienced 

attorney than the next in line for appointment,. or in the event illness 

or private commitments make it necessary to pass over the next in line. 

In any event, judges should not make the appointments and appointments 

should be distributed equitably. 

(d) In no event should judges participate in the management 

of the organization that operates the assigned counsel system. 

(e) Complete records should be maintained covering manner 

of disposition of each assigned case; hours spent out of court in pre-

paration and time in court. 

Although a state-~\1ide defense organization is desirable in the 

long run, the local F.i.scal (burts ,viII initially opt, in most instances, 

for an assigned-counsel system. In such a system it is essential that 

competent attorneys participate, that cases be distributed fairly, 

and that both the administrator as well as the assigned attorneys be 

insulated from the courts and remain inSlependent to the sa~ne extent 
l4 

as private counsel representing more affluent clients. Accordingly, 

the administrator should be assigned and should have exclusive author-

ity to make appointments without interference from the judiciary. This 

administrator should be appointed by a supervisory board which does not 

14 
"Standards Relating to Providing Defense Services," American Bar 

Association, 1968, Sec. 1.4, pp. 19~22. 
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include judicial representatives. The duty of this board should be to 

make general policy, and to appoint the administrator for a specific, 

renewable term. Neither the administrator nor the board should inter-

fere with an individual attorney representing a client, except in instances 

of obvious incompetence, clear conflict of interest or gross non-feasance. 

In these cases t such interference should be made by the administrator 

with the concurrence of the board. 

2. Counsel should be appointed on the basis of the availabil~ty and par-

ticular expertise of the participating panel attorneys according to 

the discretion of the administrator. 

While the ABA standards suggest that an assigned counsel program 

utilize a rigidly controlled rotation system in order to avoid the 

15 
appearance of impropriety, the consultants believe that a competent and 

insulated administrator should exercise some discretion in order to 

avoid overburdening panel attorneys at inopportune times. Moreover, 

the administrator will be better able to select the more appropriate 

attorney for a particular case because h~ will be familiar with the 

panel attorneys, their work schedule l and their particular capabilities 

and inclinations. With an independent administrator making the appoint-

ment) the appointive system 111ay be more flexible, without fear of abuse. 

The end result should be that cases are disposed of more quickly, ef·,· 

ficiently, and effectively because panel attorneys who should not undertake 

15 
"Standards Relatj.ng to Criminal Defense, \I American Bar ~ssociation, 

1968, Sec. 2.3a p. 29. 
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an assigned matter at a particular time can easily be bypassed and the 

case be assigned to one "'ho is able to provide rroper representation. 

3. The client should have the option of rej ecting the assigned cQunsel. 

Providing the client with some choice will assist in alleviating 

the dehumanizing process of the criminal justice system, make the client 

more responsible for his m.;rn destiny and instill more faith in our system. 

(See "ABA Standards Rela.ting to Defense Services," Sec. 2.3a pp. 29-30). 

The adminstrator can function as a third party without fear of conflict 

of interest to determine if the::-e is a genuine question of rapport 

between assigned counsel and the cli~nt, or if the client is attempting 

to·delay the proceedings by intentional uncooperativeness and unresponsive-

ness. 1\There the court or its agent does the appointing of counsel 

such an inquiry \vould be difficult bec.ause of the impartial posture 
16 

that must be maintained by the court. 

4. Representation should begin before the initial court appearance. 

The Kentucky State Defender Act ,.;risely provides that the right to 

representation for an indigent begins "with the earliest possible time 

when a person providing his own counsel ,vould be entitled to be represented 

by an attorney ... l1 (Sec. 11, 2a). Paragraph I of that section provides 

16 
Much of the supportive material here is taken from the NLADA Defense 

Standard, ~. Cit., see footnote #1. 
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that an indigent has a rieht to representation \vhen he is Ildetc:lined 

by a law enforcement officer," Accordingly it will be necessary for 

both the defender office and the assigned counsel to make their own 

preliminary dete~lllination of indigency arid not wait until the court 

appointment, This is a fonvard-looking provision, for those engaged in 

criminal defense representation are aware that to delay appointment of 

counsel until the first court appearance sharply reduces the effectiveness 

of counsel. (For example, appointing an attorney at the first court' 

appearance is comparable to locking the barn door after the horses are gone.) 

The administrator or an alternate must be reachable at all times so 

that an attorney can be appointed promptly~ The adminstrator, with the 

assistance of the local bar association and the state defender, must edu

cate the police and jailors so that his office location and telephone 

number will be prominently displayed and his availability communicated to an 

accused who does not have an attornej and appears to be indigent. 

E. AN INTENSIVE ENTRY-LEVEL TRAINING PROGRAH SHOULD BE ESTABLISHED TO 

ENSURE THAT ALL ATTORNEYS ASSIGNED TO REPRESENT INDIGENT 1I.CCUSED HAVE THE 

BASIC DEFENSE SKILLS NECESSARY TO PROVIDE ADEQUATE AND EFFECTIVE 

REPRESENTATION. 

The State Defender Should Conduct a Criminal Law Seminar at the 

Earliest Possible Tim<?, and thereafter at Regular Int<?rvals. 

The traditional view that any licensed lawyer is capable of 

handling·any type of case has rapid~y eroded in the face of increased 



-29-

specialization within the legal profession. One runs to the tax specialist 

~vhen confronted by the IRS, to the personal inj ury defense specialist 

~vhen sued. Yet nowhere is the need for a specialized talent more compelling 

than in the defense of the criminally accused. The high value place.d 

upon personal liberty in a free society demands the mos·t skilled prac-

titioner to defend that liberty in the adversary process. That skill, 

acquired through the fusion oE experience and knowledge, must necessarily 

be at the defense lawyer's instant command in the heat of courtroom 

battle. As the President's Commission on Law Enforcement and Administration 

of Justice has emphasized in discussing the problem of recruiting 

competent defense la~vyers under an assigned counsel system: 

Often the lawyer in general practice feels incapable 
of handling a criminal matter skillfully. It is commonly 
kno\Vl1. that criminal courts function under a system of 
rules and practices familiar only to insiders, \~1ich in 
some cases supersedes the written codes of criminal 
procedure. The non-specialist legitimately doubts his 
capabilities in the practice of criminal lmv, a field that 
received little attention in his formal education. 17 

That a law degree and a license to practice no longer qualify 

one as a criminal defense lawyer is perhaps most clearly shown by 

a recent Virginia study of indigent defendants represented by assigned 

counsel \vhich revealed that over 40% of the criminal appeals before the 

Virginia Supreme Court of Appeals during the October, 1970 term were 

affirmed without consideration of the constitutional issues because. of 

17 
"Task Force. Report: The Courts," p. 58. 
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18 
the failure to make proper objections at trial. Such results not only 

work injustice upon indigent defendants, but also further clog the crim-

inal justice system with attempts at collateral relief. 

To assure that public defenders acquire basic defense skills, 

systematic and intensive basic training. programs for new· defenders are 

imperative in order to provide even the minimum degree of specialized 
19 

skill necessary for adequate criminal defense representation. 

In Kentucky, a training seminar at the earliest possible time is 

essential. It was the observation of the writers that the panels of 

aSSignment attorneys will consist primarily of younger, inexperienced 

lawyers, because they generally have more time than have older attorneys 

with established practices and reputations. Larger lavi firms will also 

pass off firm appointments to their youngest associates for the same 

reasons that courts will appoint younger attorneys. While many young, 

inexperienced lawyers approach such appointments seriously and with 

diligent preparation, their inexperience cannot be entirely overcome by 

commitment to the client. Hence, their quality of representation is often 
20 

inadequate. 

Moreover, Kentucky is introducing an entirely new defense servic.e 

into its criminal justice system. There is a critical need to instill 

18 
Defense of Indigents in Virginia, Q£. Cit., p. 10. 

19 
See "Defense Standards, II QQ. Cit., footnote Ill. 

20 
"ABA Defense Services, II QQ.. Cit., pp 24-25. 
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in the participating attorneys some esprit de corps for the defender mov('

ment. A statewide seminar would permit Kentucky defenders and assigned 

counsel to come together> exchange ideas and vie1;vs and communicate wit.h 

each other and persons from outside of the state ,<;vho are experienced 

defenders. The writers believe that the initial program should be 

planned for presentation no later than April 15, 1973~ and earlier if 

possible. 

The writers contacted the staff of the National Legal Aid and 

Defender 'Association for their availability to plan such a program and an 

estimation of its cost. 1~ADA has experience in presenting such 

seminars and esitmated the cost " at approximately $7, 000 for a three

day program. This amount would cover the distribution of a handbook, 

lodging and food for the participating Kentucky lm'ryers) travel and 

honorarium for speakers, and expenses of NLADA. The writers suggest the 

utilization of an outside firm to plan the program because presently 

the State Defender and his staff are taxed to the utmost with the imple

mentation of the statewide program. However, thereafter the State Defender 

should develop his own periodic systematic training program at both the 

entry and advanced level. Such programs are urgently needed because 

there is no active continuing legal education activity in the state. 
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F. THE PUBLIC T?~FENDER SHOULD ,ESTABLISH AN APPELLATE DIVISION AS QUICKLY 

AS POSSIBLE TO HANDLE APPEALS RESULTING FRO}! THE CONVICTIOli_OJ INDIg~r'n 

PERSONS THROUGHOUT THE STATE. 

The writers recommend that, under the 'supervision of Hr. Hilhoit, 

the duties of the appellate division should include the following: 

1. Entry of the case for appeal. 

After local counsel has filed and argued the motion for new 

trial, filed the notice of appeal, properly designated the record on 

appeal, and the case is docketed in the appellate court, the state 

defender's appellate division should enter the case. 

2. Compilation of a Briefbank. 

The appellate divIsion should gradually put together a 

Briefbank with proper indexing system so that the Briefbank can 

be available to all district and deputy defenders in the state 

system~ as well as all members of the bar \vll0 accept assigned cases. 

3. Preparation of a trial manual. 

The Appellate Division should prepare and compile a trial 

lllanual for use by all deputy defenders!> setting forth all 

Kentucky and Federal laws pertinent to the defense of criminal 

cases. The manual should be in loose leaf form to facilitate 

periodic updating. 

4. Periodic publication of a digest containing significant 

developments in criminal la,v. 

The Appellate Division should periodically send out 

a newsletter to all deputy defep.ders digesting current significant 
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criminal case decisions from Kentucky, Federal and state jurisdictions, 

with an indexing system keyed into the Briefbank index. 

\.Je have urged that ultimately all district defenders be full-time 

employees of the state public defender system, and we have set forth cer

tain documentation supporting that recommendation. It is respectfully 

submitted that further support of the concept of full-time public de

fenders, under the supervision and control of the state public defender, 

is to be found in what has been discussed regarding the function of the 

appellate. division. The appellat~ function presents an opportunity to re

view the adequacy of trial coul1E;el. It would be hoped that in a state.

wide system defenders would learn to work as a team under the guidance 

of the state public defender with the assistance of the appellate 

division, the Briefbank, the training seminars, etc., and will deve.lop 

pride and professionalism in their services for the indigent accused. 



G. THE STNn DEFENDER SHOULD H1HEDIATELY DEVELOP THE STRUCTURE AND 

SALARY SCALES FOR REGIONAL AND DISTRICT DEFENDER OFFICES SO THAT THEY ARE 

PREP/,RED FOR A FULL-Tum DEiENDER SYSTEH. 

1. Career opportunities in the public defender system should be 

provided. 

While it must be recognized that many lawyers look to service in a 

defender office as a method of gaining experience and a reputation as 

preparation for entry into private practic.e, a defender office should 

offer career opportunities and be able to hold and attract more experi

enced lai';ryers in order to provide high quality representation. It is 

uneconomical to lose la'wyers after tw'O or three years, since it is only 

with experience and training that they become competent. 

While the oven7helming majority of districts appears to be 

choosing an assigned counsel system for the present, the state defender 

must be prepared for an imnlediate change to an organized defender office. 

Preparation for such change ,rill be an added incentive to change, for 

change follows easily from preparation. 

2. Salaries should be scheduled to compensate ability and experience. 

The present plan of state distribution to the districts, we 

believe, encourages uniformity in compensation. Hhile $14,000, the 

amount of money paid to districts per district judge, is inadequate 

compensation for the experienced practitioner, it is too much to pay the 

beginning lawyer in Kentucky. Uniformity of payment, without regard to 
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ability, is comparable to running an a~ny with only one salary 

level. 

3.· P~omotion should be independent of judicial control. 

By requiring the State Defender to develop salary levels, the re-

liance of local defenders upon fiscal judges for pay raises will be 

lessened. Most fiscal judges in Kentucky are not lawyers. Hany are not 

yet accustomed to the concept of providing defense services to the indigent 

criminally accused at government expense. Moreover, when a defender 

vigorously represents an unpopular client, he may be fearful that he will 

fail to receive a promotion or pay raise because of such representatiol1 

if such matters are controlled locally. Dual allegiance -- to local 

judges for promotion and to client for his best interests -- is totally 

inconsistent with the canons of professional ethics and serves to weaken 

our adversary system. As far as possible, local defenders must he 

as independent of outside control as private counsel representing fee 
21 

clients. 

21 
This principle is in full accord with the American Ba.r Association's 

"Standards Relating to Providing Defense Services, II .Q.2.. lli. 

-. 
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11. A HmTHUM OF THREE REGIONAL OFFICES SHOULD BE ESTABLISHED TO PERFOHH 

THE rOtLO\-lING FUNCTIONS UNDER THE SUPERVISION OF THE STATE PUBI,IC 

DEFENDER: 

1. Assisting district defenders and assigned counsel withi~ the region 

in the preparation una the trial of more serious felonies. 

2. Providing investiciative services for district defenders and assigned 

counsel. 

3. Coordinating all defender activities viithin the region. 

This coordination should include regional continuing legal education 

programs, temporary transfer of defenders betpeen the districts in e

mergency situations, and appellate and post-conviction proceedings. 

(,. Encouraging and assisting in the formation of full-time defender of

fices thJ:ougho1.lt the region, and effecting regional cooperati')n 

~"rrere appropriate. 

Kentucky is unique in that it has undergone such an abrupt change 

of direction in its indigent defense delivery system. Prior to 1972, 

there were no organized defender offices in the state. Assigned coun

sel were not even minimally compensated nor provided \"rith expenses. 

Then, in 1972, the State Defender Legislation became effective, 

creating a modified state defender system, with local option as to the 

method of delivery. It must not be expected that the transition will be 

made easily. 



-37-

Indeed, a multitude of serious problems can be anticipate.d that 'will 

make. it impossible for a single state office with a limited staff 

adequately to cover the entire state, particularly a state like Kentucky 

with its remote mountainous regions and approximately 350 mile width. 

Unfortunately, from the observation of the writers and from the 

information obtained, it appears that the bulk of the indigent criminal de

fense work will initially be undertaken by young inexperienced lawyers. 

Although compensation will now be available, the amount will not be 

sufficient to attract the established practitioner. As a result, it will 

be necessary to provide closer supervision and assistance and to have 

at hand supportive seL~ices for underfinanced defender offices and assigned 

counsel. 11'e understand that a limited amount of state law enforcement 

assistance funds from LEAA can be made available to aid in 

the establishment of these offices. 

The regional offices should include a minimum of an experienced 

criminal lawyer, an investigator, and a se,':!retary. 

One office should be located in western Kentucky, another in 

southeastern Kentucky, and a third in Covington, Kentucky, immediately across 

the river from Cincinnati, Ohio. We mention specifically Covington, 

Kentucky because the Salmon P. Chase Law School recently moved from Cin

cinnati to Covington, and,is anxious to develop a clinical program under 

the Kentucky Senior Law Student Practice Rule. Since the administration of 

the Law School indicated a willingness to establish such a program with 

the state defender, a defender office in Covington would be able to uti-

lize faculty and students at the school. 
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Ivhile Lhe regional uef(:!nc1ers \Vill be expected to provide assist

ance to local defenders and assigned counsel, th,ey will also be required 

to remain in close contact with the fiscal courts, other local judges and 

persons in the political power structure. These involved citizens should 

be urged to develop full-time defender offices, to assist in coordinating 

court dates among the various independent trial courts exercising 

criminal jurisdiction, and to develop cooperative programs between 

distl.:icts ,.,here caseloads warrant such cooperation. 

Regional offices can also provide an information-dispensing 

service and can accumulate criminal court statistics for the region, 

for which a need has been demonstrated in this report. 

As the Kentucky Defender Program becomes accepted, and if full-time 

organized offices are developed, the need for the regional offices 

described herein should fade. 
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1. THE STATE DEFENDER SHOULD rnOVIDE REPRESENTATION FOR PRISON 

IJ:..TMATES. 

During our visit to Kentucky we learned that, like those of most 

other states, Kentucky communities with prisons situated therein are 

having problems (1) providing adequate review for convicted inmates, 

(2) screening applications for post-conviction relief and pursuing those 

cases 'i"herein convicted persons are likely entitled to post-conviction 

relief, and (3) defending indigent prison inmates for offenses that allegedly 

occur within the prison walls. The Kentucky State Penitentiary is 

situated in Eddyville; the Kentucky State Reformatory is situated 

near LaGrange; and the Kentucky Correctional Institution for Women is 

situated in Pee Hee Valley. 

The local defender office in Eddyville should be strengthened. 

We were advised that a number of alleged criminal offenses 

occur in the Kentucky State Penitentiary -- probably considerably more 

than occur in the other two state penal institutions, since Eddyville is 

a maximum security facility. It is recommended that the State Public 

Defender employ sufficient staff defenders in the state headquarters 

office to assist the defender or assigned counsel in Edd)~ille in 

handling the caseload of indigent accused prisoners. It would be advisable 

for the local defender office in the Eddyville region to be strengthened 

so that its defender office could properly handle the caseload resulting 

from criminal filings for conduct within the institution as well as the 

filings resulting from the general local population. 
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J. THE STATE DEFENDER LEGISLATION SHOULD BE Al'fENDED. 

Elimination of the local option plan should be made in favor of an 

organized defender office and more authority for the state defender to 

hire, or at least approve, the local defender. 



IV. CONCLUSION 

It is the sincere feeling of the technical assistance team that 

the Kentucky Bar and the Kentucky Judicial System face a tremendous 

challenge in ,the implementation of the Statewide Public Defender Act. 

Pursuant to the mandate in the Argersinger case, and the new Public 

Defender Act, Kentucky's criminal justice system is changing almost 

overnight from an archaic system that provided no compensation for those 

dedicated lawyers who answered the call of their profession and 

defended indigent persons, to a system that provides such compensation and 

that further provides for the creation of a public defender system designed 

to meet this most pressing social need .. on a greatly enlarged scope. It 

is easy for an outsider to look at a judicial system that did not provide 

compensation to those who defended the indigent in the past and suspect that 

cases '\Vere probably not investigated and prepared thoroughly, and assume 

that many persons would probably be forced to plead guilty because the 

court-appointed lawyers were too busy with their own private law business. 

Yet one has only to read Judge \\Tinford' s "The Kentucky Lawyer" to 

appreciate what tremendous sacrifices have been made by many, many members 

of the Kentucky Bar in providing excellent defense of the accused indigent. 

Fortunately, under the ne~vly created public defender system, one should 

not bave to worry about the inattentive defense lawyer who receives no 

payor about the tremendous sacrifices without compensati?n to be made by 

concerned members of the Bar. 
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Throughout this report) \"e have provided numerous arguments in 

support of this state-wide public defender program and have demonstrated 

that our position is supported by many recent studies in the field of legal 

aid. An important observation in this area was made by the President's 

Advisory Commission on Intergovernmental Relations, which, in August 1971, 

recommended that the states assume direct responsibility for financing and 

administering statewide defender services. Under the patchwork response 

of local option plans, such as exist in Kentucky) the quality of defense 

representation can vary greatly. In some areas defendants enjoy excellent 

representation, but in many cases indigents can b~ represented by inex

~ericnced and disinterested counsel assigned at random by the court. 

Therefore) the commission concluded, only a statew"ide organization can 

assure a uniformly high caliber of indigent defense representation. 

Financial support is a critical element in providing the 

effective defender services. Local governments are less capable fiscally 

than are the State. In Kentucky, many counties are poverty-stricken and 

many pressing local needs remain unfulfilled because of the shortage 

of public funds. 

On the other hand) there are many counties in Kentucky that are 

wealthy. Usually those counties that have a higher tax base have less 

indigency, while counties with a lmver tax base have a high rate of indigency. 

'rhus, \v:here the defender caseload will be heaviest, the county is least 

able to meet the need; in the wealthiest counties, there \vill be least need. 
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Noreover, since county officials are often more susceptible to the 

insensitivity of many citizens regarding the Fights of the accused, it is 

politically impossible to provide adequate funding for the protection 

of those rights on the local level ln many areas. 

We are hopeful that our foregoing recommendations ,illl be 

valuable in the implementation of the Kentucky Defender System and that 

they will result in a corps of defenders 1;"ho will be dedicated to the 

cause of the defense of the indigent accused and "tilll develop greater 

skill as defense lawyers. 

We express our gratitude for the personal courtesies and 

significant contributions made to this study by state and local officials, 

members of the Kentucky Bar, Acting Dean Robert Lawson of the University of 

Kentucky La,,, School and Jack Gosse and L. Buttafoco, Professors of Law of 

the Salmon P. Chase Law School. 
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Al'l'END1X A 

COll1MON'.VEALTH Oft' I,ENTUGY\:Y 

HE(1)LAH SESSrO:"\. 1972 

HOUSE B1LL NO. 461 

\VEDNESDAY, IvIARCH 8, 1972 

The fol1o,Ying b111 ,,"as reported to the S3nate from the House alld 

ordered to be Vrinted. 

AN i'.CT relating to a state-wide public defender system. 

Be it enacted by the General Assem.bZy of the CO?nmonwedth 

of KenttLcky: 

1 Section 1. KHS Chapter 31 is hereby estah1ished and a llf.l\V 

2 section thereof created -to read as follows: 

3 There js lwrchy established as an independent agency of 

4 stale gO'l'enmlC'nt ~he Office of l")ub1ic Defel1der, in ord.er" to r1'o-

5 vide for t11e cslahlishment, m2.intcuanCG lmel onerat.ion of a stnte ... 

G sponsored and conh'ol1cd system [or the defense of indigent pcr-

7 sons in certain criminal cases. 

8 Section 2. A ne\\' ~ection of KBS Chapter 31 is created 

9 to ren.d as follows: 

10 The Office of Pnhlic Dcfcnclcr shall consist of 1'11<\ Public 

,.. ~ .11 
i 

,. Defender, Deputy Public Defender, sHch As:-;j~tant l!uolic Dc-
\ .. 

12 fendt'fs as the Public Dl'f('JldC'l' 5h;<11 deem neccssnrv, and slIch , 

13 



-45- J1. B. 461 

1 necessary. 

2 (1) Tllc Plll)lie ))c'fC'Jlclcr shall he chosen hy th~; Govc-mor 

3 from a lisl of names of five attorneys sullmiltccl to t]1-(~ Governor 

1. by rt.hc J"::clJluC'ky Bar Assodation. Should llonc of the persons 

5 on th~ list he: suitable to UJC Govcrnor he may call for Q new 

G list which shaH be proviuecl by the Kentucky Bar Association. 

7 Tbe Public Defender shall he compensated at a rate not grcRtcr 

8 th,m $27,000 per year, and shall serve a rf:enn of four years, unless 

9 removed by the Govemor. 

10 (2) The Deputy Public Defender shall be a.n attorney and 

11 shall be appointed by the Public Defender and shall serve at his 

12 pleasure. He shaH be cOIl1]}ensated at a rate not greater than 

13 $17,000 per yC?.!. 

14 (3) 'l1le Assistant Public Dclenders shaH be ?ttom(;)s, 

15 sball be appointed by the Public Defender, shall be U11der civil 

16 service, a.nd shall be compensated at a rate not greater than 

J.7 $16,500 per year. 

18 (4) Secretarial, clerical, and other personnel shall be ap-

19 pOintcd by the PubHc Defender, shall be under civil serdce, and 

20 s11all be compensated at appropriate rates dctcnnined by the 

21 pul)Hc defender. 

22 Section 3. A ncw section of KRS Chnptcr 31 is created 

23 lo read as follO\vs: 

24 The duties of the Office of Public Defender S11<111 i.nclude, 

2J5 but are not limited to: 

26 

27 

(1) Administering .the statewide public defender system 

croat cd by this Act or hy any other appropriate lcgisb.tion or 

court dc'dsion; nnd 

.. 
I : 
~. «. * 
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1 (2) . Proviclillr; tcC'hlli('al aid to local COllllSel representing 

2 indigcnts; and 

3 (3) Assblillg ]oc;tl CO l11)Sf' I Oil appeals or taking appc·aIs 

5 ComJl1011w('allh arc presenlly handled by the Attorney GCIlCl"ill; 

6 and 

1 (4) Dc\"cloping and l:irornulgalil1g standards amI regula-

8 Hons, rules, and procedures for administration of the defense of 

9 indigent defendants jn criminal cases \vhich the public defender, 

10 ~'talut(.'S, or [the courts determine are subjeot to public .assistance; 

11 and 

12 (5) Appointing district public defenders; and 

13 (G) Revie'wing local plans for providing c01.Ulsc.:l for indi-

14 gents; and 

15 (7) Conducting research into methods of improving the 

16 operation of the crjminal jw>Uce system with regard to indigent 

17 defendants and olher clcfencb.l1ts in crh11inal aotIons; and 

18 (8) Issuing such rules, regulations, anc1 standards as may 

19 be reasonably necessary to <:'any out the provisions of this Act, 

20 the decisions of the United States Supreme Court, the decisions 

21 of the Kentuch··y Court of Appeals, and other app1ic:o.b1e court 

22 decisions or statutes; and 

.23 (9) Do such oLher things anc1 institute such other progrnll1s 

24 as arc reasonably llcccss~y to carry out the provisiOn<; of this 

.25 Act, or -those decisions or statutes wllich are the su1*'cl of sub-

28 s·eclion (8) ofth1s section. 

27· Section .j, A !lOW sectioll. of KBS Clll1ptcr 31 is creat(\d 

28 to rC'ad as follows: 
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1 (1) 'flit' PulJlie ])('f(,ll(kr lllay ('reate ill all)' circuil COIlr[ 

C) district containing J<'85 thall j('n drc'uit judges, an ofGce of Dis-

3 lriec Puhlie DefcHder, whiel1 shnll be staffed hy a Distriet Puhlic 

4. Ddem1('r ",JIO slJall 1)(> an altonwy, sktlI be appointed by and 

5 serve at the pJp;1sorc of the Public Defender, and who shall rc-

6 ecivc an amHwl salary of no less tllan $14,O[)O. 

7 (2) For the purposes of this section wJ10n a judici al distTiot 

8 eontains mOTC than 011(': circuit judg~ each judgesbjp shall he 

9 considered as a separate district for the purposes of assignment 

10 of disb:jcr defenders, that js, jf the district contains two circuit 

11 judgcs there shall be t,"/o district defenders, if the district COl1-

12 tains three circuit juc1g<'s there shall be tJm:c district defenders, 

13 and if the dishict contcins four circuit judges there sJlalJ be fnm 

14 district defenders, and so on. .. ' 
i 

15 (3) The said office may he created only if the county or 

16 counties in the district do not initiate and undertake a plan for 

17 defense of inc1ig('J1t 11<:'1'sons in speCified criminal cases wllieh 

18 is suitr..bJc to ancI approved by the Public Defender. 

19 Section tI. A ne\\' sedion of KRS Chapter 31 is created 

20 to read as follcN;s: 

21 (1) 11J0 Puhlic DefendL'r sll<1lI review and approve or deny 

22 or suggcst modificatiol1s to all plans which are submitted to 

23 the Office of Public Dc[clldr:r for defense of indigent persons. 

24 (2) If tbe plan for dcfen.c:c of iocligCllt persolls is approved 

25 the Puh1ic Dc[cnckr mny allot a Sllm not ('xc-ceding $1:1,000 to 

26 the county or C'Oun[i('s in tlle judicial district inyol\'L'd for the 
\ ' 
j I 

:~7 purpose' of assisting the said phl11. The mOllrys shall 1)(, c1i\'idcd 

28 alll()n~~ Ult' ('o\mti(·~ in ill(' dis[l'id as prm·jtk(1 hy tJ)(' plan whkh 
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1 1S slllllnillcd. At, J!he elld of each funding period any mOllC'Ys not 

2 exp('lIc1C'c1 ~lJall rc\'('rt to the slale Office (l Puhlic J)efcJ1lkr. 

'3 COllllties alld o! lwr units submitl ing applications 111lc1er t.1Jis Act 

4: s})a1l1)(~ ohlig<llccllo P;IY and shnlJ p.,)' all costs incurrcu in t}lCir 

5 Oivn defense of hlc1lgC'nt prof.,rrams whi~'h arc hI excess of $11,000, 

6 or otller mn}jrnwn amoU11t of hl'fant 'as specified in this Act. 

7 (3) In any jndiC'ial distriGt ,d1ich contains more than one 

8 circuit judge each judgc!ihip shan be considered as a separate 

'9 rustrict for purposes of funding, that is, if the district contains 

10 i,yo judges the total amount which may be alloued to the clisirict 

11 is $28,000, if the district contains three judges the t.otal amount 

12 which may be alloltcd is $·j2,000, and if tllC rnstrict cOYltnins 

13 four judges the Jtatal amount which may he al10tted is $56,000, 

14 and so on. 

15 Section 6. A new section of ICRS Chapter 31 is created 

16 to read as follows: 

17 Each county \Vit11 a judicial district contairunz ten or rnore 

18 circuit judges shall establish and maintain an office of District 

19 Public Defender and submit a. plan for the operation thereof 

20 to :the Office of Public Defender. If the plan s11bmitted is ap-

21 proved by the Office of Public Defender the Public Dcfender 

22 shaH grunt to ,the county the amount of $14,000 mulliplicd by 

23 the numher of circuit judges in the district which shall he used 

24 as the Commonwealth's share in defraying the expenses of the 

25 program in that di~[rict. The county and othC'r units con[l-lbnling 

26 1\:0 the costs of the' program shall be ohHgClted to pay and shall pa.y 

27 all costs iuC"urrec1 in the operation of the defcl1se of jJ1cli~l~lllS 

28 program wltil'h nre in exel'SS of thr slale eonlrihnl ion. Anv cx-
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1 C0SS of nWIW)'S «'n1<1ining al the end of the funding period shall 

2 1)(' rdl1nwd to the Offi('(' of PuhliC' Defcnder. 

3 Sedioll 1. :\ lIUW '<;{'('(ion o[ KnS Cllapkr 81 is ('r<..~aicd 

A to read w; fol1o"\\'5: 

If a judid;11 di<;ldct, ~Jm}\lgh the ('()unty or C!Olllltics :therdn, 

6 adopts a. plan invoking appOinted counsel the Puhlic Defender 

7 is hereby (lulhOlizcd to pay rcasonabk and ncccssillY fees and 

8 expenses suhject to thE' follo\ving limitations; 

9 (1) No fee shall be paid in excess of $500 for any cle-

10 fense of a single person )n any case; and 

11 (2) In t110 case of multiple defendants 110 fcc shaH he paid 

12 in execs,> of $300 for (,.1('h defendant in the case; and 

13 (8) Eae:h fce plus e).:penscs inculTecl in the defense sball 

14 be presented by the defense a:ttorrtcy to the Circuit Courl Judge 

15 \"."ho shall review the fee and expC'nses request and <;haH approve, 

16 deny, or modif), the amount of compensation and fcc listed therc-

11 in. After filla1 approval of the fcc and expenses tl1e Circuit Judge 

18 shall, if state compensa tion is desirC'd, certify the amount and. 

19 transmit tI1C:' document to the Public Defender who shall revie\y 

20 the fl: and c)-pE'nsc request and slmll approve, deny, or modify 

21 tlle request. The J"(,[Jl1CSL as approved or modified s1lall then be 

.22 paid. n(juesls for pa)111ent of aSsigned connsel hy the slate sl11111 

23 he denied if tho district has C'x:cccclC'd the amount of funds \\"hich 

24 may be aJlolt<.'Cl to it, jf the distriot plan has not heen npprov0d, 

25 or if 1he l)uhlic: Dd~l)dcr [inds that compensation ·is otherwise 

20 not warranted. The decision of the PllbHc Dcfeml('f in a11 mnt-

27 tel'S of f('(> nndex}1C'llsc' compcl)s:1tion sl!all he final. 

28 Scdiot) S. ;\ 11('\\' sc'c'/ion or KHS Chaptl'l' :11 is c}'('I1l(,d 
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to read as follows: 

The I'll blic Defender is herehy authorized rto ~cck and apply 

for allel solicit funds for the operation of the (lcfcnsQ of t.he 

indigent program from any source, publk or privn.tc, anel to l'C

cc.ivc donations, S'1';mis, awards, and similar funds from any legal 

source. Said funds shall be placed in a special accOlUlt for the 

Office of Public Defender and said funds shall not lapse. 

Section 9. A new section of KRS Chapter 31 is created 

to read ~ follows: 

In the event of funding deficiencies the amount of awards, 

grants and similar hUlding by the st.ate of local efforts shall be 

l'cduccd on an across the board percentage basis, all areas being 

reduced by an equal amount. 

Section ] O. ' A new scction of K11S Chapter 31 is created 

rlo read as follows: 

\\lith regard to the Dishiet Public Defender and atJproved 

local programs of providing counsel for indigents the following 

tf:erms and standards shall apply, subject to further definition 

and regulation by the Office of Public DC£encler. 

(1) "detain" means to have in custody or otherwise deprive 

of freedom of action; 

(2) "c;-,.-pcnscs," when used willI reference to repreScl1taUon 

under this Act, includes ,the expenses of investigation, other 

preparation, and trial, rtogcther with thc e:-'Penses of any appeal; 

(3) "ncedy person" means a person who at the time his 

need is determined is unable to provide for the l~ayment of an 

attorney and <~ll other nCccss:1ry expenses of rcprescnht! ion; 

(4) "serious crime" includes: 
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1 (a) a felony; 

2 (1)) a wb1cmeanor or offense any penulty for \vhicll in-

3 cJllrJC~ t1lC' p(l~:.ibjJi!y of ('onfilH'111Cllt for 6 months or more or a 

Ii fiJle of $500 or morc; and 

{) (c) an <lot that, hut for the age of the person involvca, 

a ,vould othcnvise be a sc;dous Clime. 

1 ScctiO!1 11. A lICW section of KBS Chapter 31 is created 

8 to read as £o11o\vs: 

9 (1) A needy person who is being detained by a law CIl-

lO forcement· oW err, on suspicion of llaving committed, or who 5s 

1.1 uuder formal elmrge of hn\-illg c:ommHtca, or js bdng dctruncd 

12 under a conviction of, a serious Clime, is entitlecl: 

13 (a) rto be represented by an attorney to the snm.e extent 

14 as.a pcrs011 baying 1lil) oWli COUllscl is so cntit1cd; and 

15 (b) to be provided ,vjth the necessary services and facilities 

16 of reprcsentation inc1uding investigation and other preparation. 

11 The courts in which the defendant is tried shall \v::tive all costs. 

18 (2) A noedy person who is elltitled to be represented by 

19 an attorney under suh:cC'tion (J) is entitled: 

20 (a) to he counseled and defended at all stages oHhe matter 

21 beginning \vit1] t]w earliest time when a person prOViding his 

22 own counsel \youJc1 he cnlitleu to be represented by an attomc)" 

23 and inc1uding revocation of probation or parole; 

24 (b) to be rcpresented 1)), any nppcal; ant1 

25 (c) to he represellted in any other post-condc.:tioll procced-

2G jng tktt the attorney aJJd the nerdy 11erson considers appropriate. 

27 JIo",nvl'r, if the coullsel appoiJltf'd in such l)ost-conviclion 

:::; l'('l11ctly, with fllc ('ourl invol\'(·d, delcrrnincs 1hal it is not a 

·1 
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1 pwC'(;('cl illg that a rcasonahJe person WWl adequate means would 

2 be williJlg 'lo })]illg at his own cxpeww, l.hC're 511:\11 he 110 furlher 

:3 righl to he rcprC'scllU'c1 by counsclunder rille provisiol1s of this 

·1 Act. 

[) (3) A needy person's light tq 0. benefit under subscotion 

G (1) or (2) is not aff caleel by Ius Imving provided a .similar benefit 

'7 at Lis own e."-pcnse, or by ills having waived :i!t, at an earlier stage. 

8 Section 12. A llCW seetioll of KRS Cbapter 31 is created 

9 to read as follows: 

10 (1) TIle detennination of whether a person covered by 

11 Section 11 is a necely perSOll shall be de£elTed lJlltilills nrst ap-

12 pcarancc in court or in a suit for payment or reimbursement lU1der 

13 Section 11, \yhic11€VCr occurs earlier. Thereafter, tlle court C.:011-

14 cemecl shall determine, \\ith respect to each proceeding, \vhcther 

15 he is ,a needy person. However, nofhing llereinsnall prevent 

16 appointment of c.-ounsel at the earliest necessary proceeding, at 

17 Wl1idl said l)crson is entitled to cOlIDSe1, upon declaration by 

18 said person that he is needy under tIle tem1S of this Act. In 

19 such event the person involved may be required to malm Te-

20 imbul'semcnt for the representation involved if he later is dc-

21 tcnnined not a needy person under ;the terms of tills Act. 

22 (2) In c1eten11ining whether a person 1S a needy person 

23 and in determining the extent of his inability to pay, the court 

2,1 concerned may ('onsidcr such fac:tors as income, F!opcrt)' owned, 

25 outslnnc1ing obligti.tiol1s, and the 11UJ1) l)c)' .amI ages of his dc-

26 pendenl:;. llclcase on bail clocs not necessarily prevent him from 

27 being a needy person. I~ ,caCllcase, the person, :suhject to We 

I:S pelJalties for pc-rjmy, shaH certify in writing ,or hYOlhC'l' rceord 
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1. SllCh llJ:lll'rid1 [ac'lors n,lt\1 ing to hi~ ability ·to pay nil the eomt 

2 pr('~('ri1 iC'S, 

3 (3) To ilw ('xtent thal n pcrsoll cov('rcd l)y Sc\:lion 11 is 

'* ahJc to provide [or an allorDe)" the other ncc('ssary sC'nricC's and 

5 faeiliti('s of rcpn'sC'nta.tion, and COUlt costs, i11e courl may order 

(3 him to pro\TjcJC for thei)" ]?:I)'lllenL 

7 Sc~ti(m 1.3. A new section of 1(TIS ChaptC'}" 31 is created 

8 Ito rend. us fo11O\\"s: 

9 At any st'age, including appeal or other post-conviction pro-

10 .::eeding, the public defender may for good cause assign a 8uh-

11 stitutc nllorne)". The substitute attorney luts tho same fUllctions 

12 with respect to the Deed)' pcrson as the attorney for '\V110111 he 

13 is substituted. The court s11n11 prescribe reasol1n.bIe cumpcusatio:1 

14 foJ' him and approve the c.\l)cnses ncce:;s:~riJr inc:u!TNl by him in 

15 the defense of the needy penon, and skill, if state cOP1pcmaiio:i1 

16 is desired, forward the rcql,C'st to the office of Pub1i<: Defender. 

17 Section 14. A new section of KRS Chal)ter 3] is created ... 

18 to read as follows: 

19 (A person who has been appropriately informed under ScC'~ 

20 Hon ] 8 ma)' \Yai\'(' in writing, or by otl1cr record, any rigllt pro-

21 vic1cd h)' tbis :\c:t, H the court concerned, at the time of or afkr 

wain'!', Gilds of rC'cord that he lias acted wit!1.full 8WarCJlC'S5 of 

23 11is rights and of the COllS('CjUCI'ICCS of a \ynivcr and jf the wah''';' 

24 is otherwise at:corcling to hnv. The comt slll1.n consider },u<:h 

fnclurs as lllll pcr~oll's age, education, allel fnmilil1rily with Fllf~' 

26 lisll, and tlJC complexity of the crime i1!volw'd. 

27 Section Ifi. A 1l('W scetion of 1\:1\S Chapter 31 is ('rt':lll'd 

to rend as follm\ s: 
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1 (1) The COllllly attorney, Oil hl'1lalf of the COHllly, or nny 

2, otllef contributillg a~{,IJC:y ill its l)(:lmlf, may 1'c('o\'(')' paymellt 

3 or rcjmbufM'IlH.'lll, as tll(! CHSC lIlay he, from- (!<lcll person or 1lis 

4 c~lnl~ w1m has received legal as~isttUlC(' or another benefil uuder 

[5 this Act: 

6 (n) to wltic11 ]1C was not entitled; 

7 (b) with respect to which b(~ was not a needy person when 

8 he received it; or 

9 (c) with respect to whic1) he has failed to make the cer-

10 tification required by Section 12 (2); 

11 and for which he refuses to payor reimburse. Suit must be 

12 brought \\"itllill 10 years after the date on whid1 the aid wan 

13 received. 

14 (2) The county attorney, on behalf of the county, or any 

15 other contributing agency in its behalf, may recover payment or 

Ie reimbursement, as the case may be, from each persoll, other than 

17 a person covered by subsection (1), \"ho has received legal assis~ 

18 tance under tillS Act and who, Oil the date on \vhich suit is 

19 brought, is financially able to payor reimburse the couuty {or 

20 it according to the standards of ability to pay applicable under 

5!1 Sections 10 (3), 11 (1) and 12 (2), but refuse~ to do so. sun must 

22 be brought within 10 years afler the date on which the benefit 

23 \",as reccived. 

24 (3) Amounts recovered under this section shall be p:lid into 

25 the counly general fund, or to any other contributing agency. 

26 Section lG. A new section of 1(HS Chapter 31 is crented 

27 to read as follows: 

28 (1) The Fiscal Courl of ('at·ll ('(lIlIJly, exct'pl III counties 
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1 w)wrciJl llle ju(lidal cli:.lricl is H'(l'rircc1 to JlWilllaill tl pl1hlic c1o-

2 fC'lIder ultder thi:; Acl alld ill Stl(·JI case the coullEy slrall COli· 

3 {rilmlc to til<' [ullding of the District Public ])"[<'11<.1('r ill sllch 

4 H1110tlllts as the Officl' of Public Defellder shall decm rcasonal)1c 

1} ~U\d 11('c(,5sar)" rnay prm'idc for the fC'prcscntalion of lleedy pcr-

(3 SOllS who with respect to serious crimes m'o subjcet to proceed-

7 ings in the eonnLy or arc detallled in the CO'.lllty by law enforce-

8 mont officers. They may provide this representatioll by: 

9 (a) establishing and maintaining all office of public de-

10 fender; 

11 (b) arranging with an appropriate non-profit organization 

12 to provide attorneys; 

18 (e) arranging 'yith tlw courts of C:1'i111 i 11:11 jmisdicti(1) ill 

14 th e coun 1 \' to assi ~:) attorn cys 0 n an c([uitab 1:: ln1.sis throll rr 11 a 
" ... ~ .". CJ 

15 systcmatic: c:oordilJalcd plan and, if the county contai1ls a cit)' 

16 of the first or second class under the guidance of an aclmin-

17 istrator; or 

18 Cd) adopting a combination of these alternatives, 

19 (c) if (l county ('hoosl's none of the altcruativcs set forth 

20 herein, tbe slate Sh'"lll provide a 'District I\lb1ic Defellder as pro-

21 \'idcd hv this Act. 
o? 

22 (2) The Fiscal Court of a county may join with onc or 

23 more other counlil~s ill its juc1idal disLrkl or cLc\\'hcr(' or with 

24 any cities loc:att,c1 within th~ saic1collnty or (,(Hllllies ill providing 

25 this represt'ntat:c::; said ~1grcemcl:h, to be made pursuant to the 

26 provi:;iow:i of KHS Chapter 65, 

27 (3) If it c],'ds to ('slablbll Ill1d maiJllnill :til office of pllhlic 

28 defelldcr, alld if I]I(~ appropl'i:tk kghlalh'(~ aulll!)J"ilfc;": alld fisc:al 
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1 courls COTH.'cntcd rcspectiwly ngl'cc on (lualificalloJlS, term of 

3 (J), alld lJJc' Fiscal COllrl of n counly lila), joill will1 dUt'!' withill 

4 sttid COUll ty 11m} with the Fiscal Court of one or more: otl IC'l" COUJ)-

5 tics to eslablhh and maintain a jOillt office of Districl l'ublic 

6 Defender. In tl1ut case, the participating counties shall be t.reat-

7 cd for the purposes of this Act as if they were ODe coullty. Slid 

8 agreements shall be madc pursuant to the provisions of KHS 

9 Chap tel' 65. 

10 (4) If the Fiscal Court of a county eJects to aI'l'Ullge with 

11 the courts of criminal jurisdiction ill the count)' to assign attor-

12 neys, a court of the counl)' may provide for advance assign-

13 111cnt of attorneys, subject to latcr approvaJ by it, to facilitate 

1<1 represC'ntation in matters arising be'fore appearance in comt. 

15 Section 17. A new section of KRS Chapter 31 is created 

16 to read as follo\\"s: 

17 (1) If the Fiscal Courl of a coullly elects to establish arld 

18 maintain an office of pu1J1ic defender, they shall: 

19 (a) Appoint l·be District Public Defender and any number 

20 of Assistant Dislrict Public Defenders necessary to adequately 

21 pcrfonn the functions of said office. 

22 (b) Prescribe' the qualification of the District l\lhIic Dc-

23 fender, his term of office which may not be more lllan 4 )'C'ars 

24 and' fix the ratc of annual compensation for him and his assist-

25 nnls. In order to be qualificd for appointment as Pllhlic Defender 

26 a person mllst have bC('1l aclmilll'cl to tho pi."aclice of law and 

21 liN'l1!;cc1 to pl'lLclic(' in the Commonweallh or .Kenluc].;y llnd be 
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1 During his il1('tllll bellc), llci tlwr lllC Public.: Dcf clllley nor any of 

2 his assistaJlts shall CIwntf (' ill the lmwt.kc of law other t.han in t110 
1.1 \,.' 

3 c1isclJargc of his c1uli{:s. 

4 ((') l>rovic1e for t.he estahlishment, maintellance and 5Up-

5 port of his office. 

6 (2) If the Fisc.:al Court of a connly elects to [mange with a 

7 nOll-profit organization to provide defenders, tl1C county and 

8 any cities involved may reimburse the organization for sueb ex-

9 penses as the Fiscal Courts respectively concerned have detcr~ 

10 mined to be neccssmy in the representation of needy persons 

11 uncler this Act, or may provide f(leilities described in section 18 

12, (2) (a) in addition to or in lien of said reimbursemellt. 

13 (3) If a eourt assigns an attorney to represent a needy pcr-

14 son it shall prescribe a reasonable rate of compensation for his 

15 services and sball determine the direct e: .... penscs necessary to 

16 rrprcsentation for which he would he reimbursed. Tlle COUll!:)' 

11 s11a11 pay the attorney the amounts so 11[cscribccl. 

18 (4) An attorney under subsection (3) slmll be compensated 

19 for his sen'ices with regard to tho. complexity of the issues, the 

20 time illvol\'Cd, and other relevant considerations. However, he 

";1 may be compensated at a rate no higher than $30.00 an hour 

22 for lime sP~'l1l ill courl and JlO lligkl' tJJan $20.00 an 110m for 

2S time spellt out of court subject in ('a(:h case to a l11[lsimum totnl 

24 fcc of $1000 in case of a f('lon), D.ud $.500 in any other casc, un-

25 'less the court cOllccrJ)rd fhcls that £1)('ci:11 circumstances WHl'-

26 rant a higher total fct,. 

27 Sectioll 111, A new S('('tiOll of Kns Chapter 3] is crcated 

28 to read a'> follows: (1) 1£ 1111 orfice' (If plIhliv (h,f('IIc1l'r Ims 1)('('11 
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1 c!)tablbh('c1, [lie puhlic dd(,lICler J11:t)' employ, ill tlw llHllll1('r a\ld 

2 at the COll1PClISDliol1 pJ't'~('rib(~cl hy tlw Fi!)('al Courl, us many 

3 assislulIl p"1Jlil' uefl'lI(krs, derks, investigalors, slt'llograplJOl's 

-1 anel other pcrsulls as tht' Fiscal Court considers llcccssary [or 

5 carrying oul )ds rcspollsihiiicics ullcler this Act. A persoll CUl-

6 ployed under this section serves at tilC pleasure of the public 

7 defender, unlrss his position is under a civil sen1C(' system in 

8 whic11 he may be removed only for cause. 

9 (2) If an affie... .L public defender has been established, 

10 the Fiseal Court shaJl: 

11 (a) provide appropriate faciHties (including office space, 

12 rurnHurc, cCluipmcnt, books, postn.ge, supplies and interViewing 

13 facilitics in the jail) nc(;cssary for carrying out the public de-

14 fender's responsibilities under this Act; or 

15 (b) grant the public c1ef<?'ncler an allowance in place of 

16 tllOse facilities. 

17 (3) Auy defending attorney operaLing under the prmisions 

18 of this Act is entitled to use the same state facilities for the 

19 evaluation of evidence as are available to the attomey reprcsent-

20 jng the Commonwealth. If he considers their llSC' impractical, 

21 the comt concerned may authorize the nse of private facilities 

22 to be paid for on court order by the counly, 

23 Section 19. A now sccUon of K1\S Chapter 31 is cr<Jatecl 

24 to read as fo11o\\'s: . 

2.5 (1) The Fiscal Court of each county together with any 

'26 cities hwohTd shall ullnnally appropriate enough money to acl-

minister lhl' program or rqm'sPlllaliul1 that it has elreled ulldc)' 

28 Section 16. 
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1 (2) If the Fist'al Court of a. count)' eJects to cstnhlish and 

2 muin[aill any of the allenmlivc plaus provided for ill section 16, 

3 the ('Ollllty or lIon-profit" corporation may acccpt prh'atc or pub-

4: lie conlriuutiol15 ·toward the support of {hc progrcu11. 

5 Sectioll 20. A new section of KRS Chapter 31 is created 

G to read as follows: 

1 (1) Sllhjcct to Section 19, any direct expense, including 

8 the cost of a h'anseript (or DystumJer's hiil of exceptions or other 

() suhstitnte for a transcript) that is necessarily incurred in reprc-

10 sE'nting a lwcdy pprson \1t~c1er this Act, is a chargc against the 

11 county on behalf of wbich the service is perfonnC'c1. 

12 (2) If'2 or more counties jointl), establish an office of pUll-

13 lie defender, the expenses not othcn\'ise aUaeable among the 

14 participating counties under subsection (1) shaH be anocated, W1-

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

20 

27 

28 

less the counties othen\'isc agree, on the basis of popu1ation ae-

cording to the most recent decennial census. 

Section 21. A Dew section of KRS Chapter 31 is created 

to read as follows: 

(1) A defending attorney sktlI keep appropriate l'e~ords 

rc£pceting each needy person whom he represents under this Act. 

(2) The public defender, nOl~-profit organi:zatiol1 .. Or person 

aclministering n (.'ourt-assif,rned c1efl'ncler plan, [1.<; the case may 

be, shall submit an all1Hml report to lhe Fisca1 Court showing 

the number of persons represented under this Act, the crimes 

involved, the outcome of (.'::\('11 casc, and the c:q)('nc1it-tlrcs (totalled 

bv kind) In:lck in CGITVi11g ('mt the resl10nsihiliUes itnl)oscc1 hv 
~ ~ ... <I 

lhis 1\d. A cnpy of t11(, r"llOrl sl1al1 a1.~() he sulnnilled to eneh 

t\lIlrl h\vllIg l'l'ill1illal j\lT'i~di('li.(l11 ill lll(' ('ol111lics thal tllt' )11'0-
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1 (2) If the Fist'a! Court of n COUlll)' elects to esl~hlish llnd 

2 maill{ailt all)' of the a1ienmtiY{' plnns prov[ckd for ill f't'dioll 10, 

3 tll(' ('onnty or lIon-profit corporation lllay aC'c(!pt pri\'[ltc or pllb-

4 lie contrlbution') -toward the> support of the program. 

5 Section 20. A new SC('tiOll of KHS Chapter 31 js c)"rutcd 

6 to read as f01l0\\"5: 

7 (1) Subject to Section 19, nny direct c)..-pense, including 

8 the cost o[ a transcript (or b),sbmdcr's hill of exceptions or other 

9 substitute for a tnmscript) that is necessarily incurred in rcpre-

10 senting a needy p0l'SOn uncler this Act, is a charge against the 

11 county OJ) hehalf of which t~;~ service is perfonned. 

12 (2) If 2 or more counties jOintly estubHsh an office of pub-

13 Hc defender, the expense:-s not othenrise allocable among the 

14 participating c'ounties under subsection (1) shall be allocated, UIl-

15 less the conntirs otherwise agree, on the hasis of popn1nHon ac~ 

16 cording to the most recent decennial census. 

17 Section 21. A new section of KItS Chapter 31 is created 

18 to Tead as fonows: 

19 (1) A defending altorncy s]Jall keep appropriate reGards 

20 respecting cadi 11eec1y person whom be r<:prE'sents unc1(!)" this Ad. 

21 (2) The puhlic defender, nrm-profit organization Qr person 

22 adminislcring a court-as:-.igllcc1 ddf'nckr plan, as the c;a:;c mas 

23 be, sha11 snhmit ::m rmmw1 report to the Fiscal Court showing 

24 the number of persons rcpresC'Jltcd under this Act, the crimes 

25 involved, t11(' outcome of (·aeh case, tmc1 the cxpC'ndihlres (totaUed 

20 by kind) mack in carrying alit the responsibilities illlpos('c1 hy 

27 this Act. A cOP." of lh(· J'l'j)()rt !'lmll nl~'o he submit tc'c1 to each 

28 cum! hll\'illJ'( {'rim!l1;11 j\lri~diclioll in the' ('Ol\u(i('S (kit t1w pro-
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1 gram S('1'V(,5. 

(, SeclinJ\ 22. i\ Hew S('eliOll of KHS Chapter :)1 is created 

• 
3 to rC'lHl w; I uHuws: This Act apl)Jics ollly to repn'scnl ation in tIle 

-1 courts o[ tbis stat<', ('x('('pt that it doC's llot prohihit a clef ending 

5 attorney from representing a 1l.cec1)' persoll ill a federal court 

G of the Ul\ited Slales, if: 

7 (a) the malter arise's out of or is ro1atecl to an action pcncl-

8 ing or reccntly prllcling in a court of criminal jurisdiction of the 

9 state; or 

10 (b) representation is Ul~dcr apIa; 1 of the U 11i ted States Dis-

11 tricl' Court as required by the Criminal Justice Act of 186~1 (18 

]2 u. S. C. 300SA) and is appwn'c1 by the Fiscal Court. 

J.3 Section 23. A new section of KRS Chaptcr 31 is created 

.. .( J.1 
<,~ 

to read as fo11ows: The protections pro\'ic1ed by this Act do 110t 

15 excludc any protection or sanction t11at the law otherwise p1'O-

• 6 vic1es. 

17 Section 2A. A new section of KRS Chapter 31 is created 

18 to read as follows: 

19 In the urea of relation of local programs -to the state proS'l'am 

20 the following arc pcnnitlec1: 

21 (1) Each county or counties in a district may compensate 

22 Distliet Defenders, under their own employ at rates greater 

23 than tl1c state District Defcnder but must pay fron1 their own 

24 funds all amounts in excess of the state contribution. 

Q .... 
~;) (2) Each <.:ounty or ('onntie's in a district may adopt thc>ir 

C· 26 own plan of aic1 to the indigcnt provided all phms in a clistTict, 

27 viewed as tl w1101(',. arc nppro\>cd hy the Office of Public 

28 
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(8) Each Coullty or eoun\ics providillg for assigned counsel 

2 ma.y C'ompcns'l.tc them<tt rates provIded [or in Sc({ion 17 of 

3 this Ad, 1Io\Vc\'cr, lhe slate contribution 10 such compensation 

4 shall not he grc>:lter than is provided [or by Section 7 of {his Aut. 

5 The c.:ounty or counties shaIJ he ohligated to pay and shall paya11 

6 amounts in excess of Ithc state contribution. No county sha1l he 

7 required to p:ty the maximum amounts provided for in scction 17 

8 of this AoL unless the amounts be approved by the circuit judge. 

9 Section 2,). If any provision of this Act or the application 

10 thereof to any person or circumstance is hcId invalid, the 111-

1.1 validity docs not affect other provisions or applieations of the 

12 Act which can be given effect' without the invfllicl provision or 

13 a PP llcation, and to this end'the provis~o11S of t11is A(:t are 

14 severable. 

15 Section 26. For the purpose'S of this Act tl1ere is ap-

JG propliatec1 the sum of one million hvo hundred eighty-sc\"cn 

11 thousand dollars ($1,287,000) for the Fiscal year 1972--73 and a 

18 JiJce amount for t11e Fiscal year 1973-74. 

-------00----------
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Biography of She1vin Singer 

10 North Franklin Street: 

Chicago, Illinois 60606 

DEGREES· 

B. S. E. Northern Illinois University 1954 
M. A. (Sociology) University of Illinois I 1960 
J. D. De Paul University College of Law, 1960 
Licensed to practice Law, illinois, 1960 

Positions Held 

1960-1961 Assistant Professor of Business Law, Northern 
illinois UiUversity. Private practice of Law, De KaIb, Illinois 

June 1961-Mar. 1964 Attorney, United States Securities and 
Exchange COlnrnission 

1962-present illinois In.stitute of Technology, Chicago-Kent 
College of Lawi Associate Professor 

June 1964-present Office of the Cook County Public Defender-· 
presently, acH.11.g Head of Appeals Division. 

Profes sio11al I1.lvolvelnent 

Cha:iJnnan, Boai'd of Corn.mis sioner, Illinois Defender Proj ecti 
The Project provides a stats\Vide defender service. 

Secretary and. Mem.ber of the Board, illinois Public Defender As sociation. 

Boai'd l:Xlernbel', and a m.eluber of Executive Committee, National 
Lega.l Aid. and Defender Association. 

Me:rnl)er, Anlel'ican Bar As sociation, Illinois and Chicago Bar 
Associations. 
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Biography of Rollie R. Rogers 

Suite 718 

1575 Sherman Street. 

Denver~ Colorado 80203 

DEGREES 

B.A. University of Denver 19~9 (Philosophy) 
LLB. University of Denver 1951 

Positions Held 

1951-1969 Private practice of law in. Denver, Colorado, 
specializing in trial work both criminal and civ~l 

October 1969-present Appointed fir~t Colorado State Public 
Defender 

Professional Involvement 

President, W~stern Regional Defender Association. This 
group is an association of all Public Defenders in the 
thirteen western states. 

Member, Defender Con~ittee of National Legal Aid & Defonder 
Association. 

r,'lember, State Council on Crimiilal Justice, Colorado. 

1'1ember, Anerj.can Bar Assocj.ation, Colorado and Denver Bar 
Associations. 






