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Sentencing Rules

PREFACE

1, kBaCkground~of‘the enLencmng rules

: On July 1, 1977, the senten01ng of ielons commlvted
to prlson in California w111 change radically. Since dJuly 27,
1917, prison commitments have been for the 1ndeteranate
"term prescribed by law," with the actual term being set

some time after sentencing by an agency within the executive o

branch, Originally it was set by the prison authorltles, and
more recently by the Adult Authorlty or the Women's Board of
Terms and Parole,l/' Generally, a state prlson inmate could
be released on parole after serving the minimum term pre-

- scribed by law (if less than one year) or one-third of the
“minimum term (1f the minimum term exceeded one yeal ,m/ but

could be kept in actual prison custody for the maximum term

which, for numerous offenses, was llfe.“/ There has been

growing dissatisfaction with the uncertainty asg to actual

‘term under the indeterminate sentenCLng law., In addition,

there was a lack of confidence in its basic plemlse—~that
the optimum level of rehabilitation dumlng a prisoner's term

‘could be identified and a release date given at that time.,

The resu]t 1s the Unlform Determlnate Sentenc1na AcL of

SV

Uhderftheenew,iaw, all felonies,except life and

 death sentence offensesd/ will carry pogsible prison sen-:
~tences of one of three possible terms:  for example, 16

months, 2 or 3 years; 2, 3 or 4 years; 3, 4 or 5 years; 5,
6. 0or-7 years. A sentence to prison must specify which of the
three possxble terms is being imposed. The middle term must

obe lmposea unless: the court has found circumstances in aggra~‘
'~vatlon or mltlgatlon after ‘a hearlng on . a motlon made by the

1/ Pen. Code § 1168 added by Stats. 1917 Ch. 527,

2/ Pen. Code § 3049.

3/ For further detalls on Lhe system in effect to July 1,

= 1977, see, for example, M. Oppenhelm, Computing a. :
“Determinate Sentence, 51 Cal. State Bar J. 605 (1976).
Ctf., In re Rodriquez (1975) 14 Cal. 3d 639 : o

4/ stats. 1976, ch. 1139, G . |
5/ And a few othem offenses apparently overlooked by Jndd*‘~

“vertence, but ekpected to be brought rnto conformlty by
ca clcanup blll.. ; : . S ; '




prosecution or defense. In addition to the upper, middle or

lower term for the offense, called the "base term," the new
- law prescribes certain additional terms of merlsonment,
called "enhancements," if specified facts were charged in
the indictment or information and are found to be true. The
facts: giving rise to enhancements include service of a prior
prison term (§ 667. o), having been armed with a deadly
weapon (§ 12022), using a firearm (§ 12022,5), taking or
damaging property of great value (§ 12022.6) and;committing
great bodw]y injury (§ 12022.7). Imp051tlon of the addi-

tional prison terms for enhancements is mandatory unless the

- ecourt finds mitigating c1rcumstanoes and strlkes the addi- -
: tlonal punlshment

The new law does not affect the sentencing judge's
~discretion to determine whether sentences on multiple con-
‘victions should run concurrently or consecutively., If he
~orders them to be served consecutively, however, the effect
in most instances will be to enhance the base term (plus
~enhancements) for the most serious offenge by a period of
time egual to one-third of the middle term for the other of-
fenses, rather than to add up the statutory terms for each
offense considered lndependently.

The new law makes no c¢hange in the trlal court's
discretionary authority to grant probatzon or to make another
disposition of the case, such as imposing a fine or a jail
term when authorlzed bj the substantlve portion of the Penal
. Code, _ ,

The new law governs dlSpOSltlonS imposing a prison

~séntence. In those cases,; it requires the sentonclng judge -
to determine the term pre01sely, after exercising the limited

‘discretion granted him in that regard. The judge is to be
guided in the exercise of that discretion by Judicial Council
rules, as prov1ded under new Penal Code Sectlon 1170, 3 Wthh
reads: :
. #he Judicial Council shall seek to promote
uniformity in sentencing under Section 1170, by
the adoption of rules providing criteria for the
“consideration of the trial judge at the time of
sentenCLng regarding the court's deCLSlon to:

(a)' Grant or deny probatlon.
(b) Impose the lower or upper prison term,
~{(c) Impose concurrent or conseoutlve
: sentences.
(d) Consider an addltlonal sentence for
. prior prison terms.
“(e) Impose an additional sentence for
S belng armed with a deadly weapon,
using a firearm, an excessive taking
or damage, or the infliction of great
bodily injury. :




The rules which accompany thls report have becn
tentafavely adopted by the Judicial Council in compliance
with this statutory mandate, They will also furnish proce-

dural rules covering situations that will arise for the

first time under the Uniform Determlnate Sentoncing Act of

II. Draftlng approach to the sentencmng rules

A general statement of ‘the approach taken in draftw

. ing the sentenc1ng rules follows.

AL Prohibitions and requlrements 1mposed by law not generally

restated

In genexal the'qenten01ng rules dc not restate -

clear mandatory requirements or prohibitiong imposed on the

sentenclnq judge by statutory or casge law. For example,
various sections of the Penal Code prohibit the granting of
probation under specified circumstances., In such cases the

" sentencing judge has no power to grant probation but the

rules do not restate the prohnbltlon,_ Statutory cross-—
references are, however, provided in the comments fom 1nfom~
matlonal purposes.“ :

4

This drafting approach has been taken to minimize

~the length of the rules and to avoid the necessity of frequent:

amendments to the rules to conform to changes in the substan-
tlve law. = AN : ' ' o

Where ‘the law is unclear, hcwever, the sentenc:ng
rules may rephrase it. Such restatements are intended to
serve as helpful 1nLerpreLaLlons of the new statute.i~

B. . 'The role of the sentencmng rules

, Under PenaJ Code Sect:on 1170, 3 "The Judicial
Council shall seek to promote unlformlty in sentencing under .
Section 1170, by adoptlon of rules providing criteria for '
the consideration of the trial judge at. the time of sentenc—

ing regardlng *he court s de01s1on,, FE

: Although Section 1170( ) (2) states that "in sentenc-
ing the convicted person, the court shall apply the senten01ngﬁ‘

rules of the Judlcmal CounCll,” Section 1170.3 makes it clear

that the criteria in the rules are only for Lhe con31dematlon

of the trial ]udge at the time of sentencing.

The prOpOSkd rules are based on the propos1t10n‘
that the criteria enumerated in the sentencmng rules are not .
exclusive (Rule 408), and that other reasonable crlterza may
be appllcd Each llsflng of - crlterla therefore uses a phrase




s uch as "1nc1uac“ 80 as to-denote the nonexclusxve nature of
‘the llSL. : : SRR

, The relatlve smgnnflcance of variousg crlterla will
vary from case to case. The sentencing judge, not the

‘ ~rulcs, determlnes which criteria apply and Lhelr relative

: welght in a. given casa._

. Uniformity;of sentences under Section 1170( )(l)

, : Penal Code Section 1170 (a) (1) contains the legis~-
1at1ve findings and conclusions Whlch underlie the Uniform
HDetemmlnate Sentencing Aat I

1. The first sentence is, "The Leglslature flndb
and declares that the purpose of imprisonment for crime is
punishment." (Emphasis added.) This declaration is consgis-

“tent with the conclusions of many that prison is not a
useful rehabilitative tool. The essentlally punltlve nature
of imprisonment has been recognized judicially in such cases
as In re Lynch (1972) 8 Cal.3d 410, and In re Gault (1967)
387 U.s. L. : R T e

The 1eg1@lat1ve choice of language is particularly
ksmgnmflcant since it does not say that the purpose of all
sentencing is punishment. By preserving all existing law
- with respect to probation and the infliction of less severe
sentenceg than imprisonment, the Legislature has left open a
wide range of qup081tl0ns.

SR 2.,  The second sentence of Section 1170( ) (1)
reads, "This purpose [imprisonment as punishment] is best
‘served by terms proportionate to the seriousness of the

- offense with provision for uniformity in the sentences of
offenders committing the same offense under similar circum-
stanges." (Emphasis added.) Thus, the policy of the, Act.
~applies only when punitive imprisonment is to be imposed ,
because the express reference is to "terms," that is, terms
of imprisonment, ploportlonate to the seriousness of the
offense‘ , : :

Agaln, the express preqervatlon of existing law .
‘concernlng probation and other nonimprisonment dlSpOSltlons‘
reinforceg the conclusion that the policy statement in
questlon ig applicable only after the dlSpOSltlon of im~
prisonment has been reached.

3. Tbls view of the policy considerations is
further reinforced by the final sentence of the paragraph,
“which reads, "The Legislature furthcr finds and declares
~that the elimination of disparity and the provision of
‘uniformity of sentences can best be achieved by determinate
‘gentences fixed by statute . . . to be imposed by the trial




cmurt with qpe01f1ed discretion.” (Smphasis added,) This
sentence leaves no doubt that all of Section LL70(a) (1) is
intended ag an cxplanatlon of the Legislature's action in
flmmng the permxssmble prison term for all but a few falo-
nigs within a narrow range not exceeding two years differ~
ende between the lowest and Lhe hmghest permm581blc term.

. 4. Section ll70 '3 also expresses a general goal
of unlformmty in the grant or denial of probation; the goal

is to be 1mplementcd by the trial judge's consideration of

the criteria set forth in the rules when exer0181ng the

~disoretion gran%ed under Section 1203.

5. Although unlformlty is undoubtedly desirable
as to other dispositions, no statutory direction is glvon
for the adoption or consideration of ¢riteria concerning

conditions of probatxon, or the lmp081tlon of fines or Jjail "’

time in lieu of either prcobation or prison sentences.

- Therefore the rules do not address these matters.

Samllarly, there is no statutory direction to
adopt criteria for commitments to the Youth Authority, the
Rehabilitation Center, or as a mentally disordered sex

- offender, and no rules are proposed for those pos SJblllLleS.

IIT, Summary of major’provisions

Definitions (Rule 405)

Several key words and phrases are defined in this

rule, and reference to the definitions should be made before

attempting to use the rules., Definitions' follow the statu-
tory language to which the rules apply.

A, Rules providing griteria

Criteria affecting probation, aggravation, mitigation

; The lists of recommended criteria for considera-
Llon in deciding whether to grant or to deny probation (Rule
414) and whether there are circumstances in aggravation
(Rule 421) or in mitigation (Rule 423) each include facts:
concerning the crime and the circumstances of its commission,
and facts concerning the defendant and his personal history -
and background, Consideration of this broad range of facts
is mandated, as to the probation decision, by Penal Code
Section 1203, The same range of considerations applies,
under the new Senten01ng law, to determlnmng the existence
of 01rcumstances in aggravation or in mitigation.

“Undex the Unlform Determlnate Senten01ng Act, cir-

~cumstances in mitigation may, if alleged in a motion and




kfound to be. true, juvtnfy the 1mp031tlon of the loweyr term
“of three poesmblc terms. Circumstances in mitigation may
also justlfy the sentencing judge in striking the additional

term of impris ionment otherwise appllcable under an cnhanoe~~;‘

ment charged and found. TFor either purpose, proposed Rule
423 contains the criteria recommended for consideration in
docmdmng whether there are circumstances in mitigation.

Cr1tem3d affecting concurrent or consecut1VP sentences
(Rule 425)

wn the absence of circumstances indicating that
consegutive sentences should be imposed, it is assumed that
the sentences will be concurrent. This rule therefore
addresses only criteria for the imposition of consecutive

L sentences,

B, Procedura] rules

Matters doneldered at time set Eer qentenelng (Rdlek433)

: Thls rule summarlves, in their logmcal sequence,
the matters required to be considered at the time set for
sentencing: makes it clear that all sentencing matters are
to be heard and detcrmlned at a single hearing, if possible;
‘and requires decisions to be made on whether circumstances
justlfy imposition of the upper or lower Lerm, striking the
additional term for enhancements, or imposing consecutive
terms, even when probation is to be granted.

“Sentencing upon revocation of probatlon (Rule 435)

This rule makes the factual determinations of' the
- sentencing judge at the time of glantlng probatlon blndlng on
the court at the time probation is revoked. If imposition

..0f . sentence was,originally suspended, however, the result

will be to limit the sentence choices upon revocation, but
not necessarily to dictate the exact sentence.

Hearlngs on motlons in agglavatlon and mltlgatlon (Rules

437, 439)

These rules establmsh the procedure for maklng,,
hearlng and determining motiocns in aggravation or mitiga-
tion. Because the sentencing law permits a motion to be
filed as late as the time set for sentencing, a party in-
tending to rely on new evidence is requlred to give notice
thereof in order to aveid surprise, unfair advantage, or the
necessity for continuances. The evidence heard at the
trial, if any, and probation reports are expected to be
‘relied on routinely and offer no risk of surprlse.‘ There is
no requlrement, therefore; that notlce be glven of 1ntentlon
to rely on them, T




C. Appellate Procedure (Rule 33 (b)

The Unlform Detcrmlnate Sehtencmng‘Act has no ex~

- press pLOVlSlOn concerning appellate review of sentences,
‘Apparently, however, dlscretlonary sentencing decisions will

be subject to appellate review, based on the statutory

‘ requlrements of reasons for the most significant sentcncmng

doc1smons, and the requlrement of factual f£indings on motmons
in aggravation or mitigation.

When a direct appeal is available, Penal Code Sec-

. Llon 1260 gives the reviewing court power to "reduce . . .
- the punlshment imposed . . . " Thus, a direct appeal could

properly raise the vamldmty of sentence, and the reVLewmng
court has jurlsdlct¢on te act upon any error it finds in
sentencing. :

It would appear that a dlrect appeal isg statutor*
ily available to review alleged errors in sentencing, whether
conviction was had after trial or on a plea of guilty.

Penal Code Section 1237 grants a right of appeal to criminal
defendants generally. Section 1237.5 sharply limits the
right of appeal when conviction was on a plea of guilty or
nolo contendere; but its limitations have been held not to

: apply to appeals which do not question the valldlty of the

conviction, and raise’only alleged errors in the sentencing
proceedings., People v, Ward (1967) 66 Cal.2d 571. Rule
31(d) of the California Rules of Court prov:des the proce-
dure to be followed in these cases.

The use of an extraordlnary ert, such ag habeag

 corpus, would thus appear not to be available to raise
issues as to sentence since appeal is'an available and

adequate remedy. See generally Witkin, California Crlmmnal
Procedures Section 796; In re Brown (1973) 9 Cal.3d 679,

The only modification in the appellate rules
needed to accommodate the expected appeals under the new
sentencing law is to provide that either party may request
the inclusion of the report of the probation officer in the
clerk's transcript. Since proceedings at the time of sen-
tencing are already a part of the normal reporter's trans-

“gript (Rule 33(a){2)), this addition will insure a complete

record of the ev1donce which was before the scntencxng

‘judgc.

The scope of the review is not défined'by“these;“
rules. ' : L




A new Division I-A of Mitle Two would be added to‘

fhe California Rules of Qourt, to read as follows:

Rule

Rule
Rule
Rule
Rule
Rule
‘Rule
Rule
Rule

Rule
Rule
Rule
Rule

o Rule
~Rule
Rule
Rule
Rule
Rule
Rule

401.

402.

403 L)

404 w

4051

406,

407.
408.
409.

410,

411.
412,

413,

414,

415.

416,
417,

418.
419.

420,

PITLE TWO. PRETRIAL AND TRIAL RULES

DIVISION I~A. SENTENCING RULES FOR THE

SUPERIOR COURTS

CHAPDTER I. GENERAIL PROVISIONS

 Authority

 (Reserved)
Applicability

(Reserved)
Definitions
(Reserved)

~Rules of construction

Criteria not exclusive; sequcnce not 51gn1£1cant‘

(Reserved)

CHAPTER IT PROVISIONS APPLTCABLD TO ALL
- SENTENCING DECISIONS

General objectives in sentencing
(Reserved)
(Reserved)
(Reserved)

CHAPTER TII. PROBATION

Criteria affectlng probatlon

(Reserved)

Criteria affectlng probatlon in unusual cases
(Reserved) :

Presentence,1nvesL:gatlons and reports
(Reserved)

(Reserved)




Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule

Rule

Rule
Rule
Rule
Rule
Rule
- Rule

Rule

Rule
Rule

Rule
Rule
Rule
‘Rule
Rule
Rule
Rule
Rule

CHAPTER IV. AGGRAVATION, MITIGATION AND ENHANCEMENT

421.

422,
423.
424,
425,
426,

427,

428,
429,
430.

431.
432,
433,
434.
435,
436.
437.
438,
4395

440,

441,

442,
443,
444,

445,
446,
447,

Circumstances in aggravation
(Reserved) O
Circumstances in mitigation
(Reserved)

Criteria affcctmnq concurmenf or GonSocutlve Sentences'

(Regerved)
(Reserved)
(Reserved)
(Reserved)
(Regerved)

CHAPTER V.,  PROCEDURAL PROVISIONS

Proceedings at sentenciﬁg to be reported

(Regerved)
Matters to be considered at time set for sentenCJng
(Reserved)
Sentencing upon 1cvocation of probatlon
(Reserved) -

- Procedure on motiong in aggrdvatxon and mmt:gatlon

(Reservod)

Hearings on motions in aggravatlon and mltlgaLmon
evidence and ilndlngs .
(Reserved) :

Dual use of facts; prohlblted use of facts
(Reserved)

Reasons by Qenten01ng judge

{Resexved)

Procedure in strlklng oxr not ordering enhancements

(Reserved)
Limitations on enhancements




‘TITLE'TWO.VVPRETRIAL'AND TRIAL RULES

DIVISION I-A. SENTENCING RULES FOR THE
- SUPERIOR. COURTS

~‘Ru1e-401 Autiorlty

The rules in thlS d1v151on are adopted pursuant to
Pendl Code Section 1170.3 and pursuant to the authority

granted to the Judicial Council by the Constitution, Article‘

VI, Section 6, to adopt Lules for court admlnlstlatlon,
practlce and procedur@ :

~kRule 403 Appllcablllty

: These rules apply to crlmlnal cages in superlol courts
in which the defendant is convicted of one or more offenses
punlshable as a felony by a determinate sentence imposed
pursuant to Chapter 4.5 (commencing with Section 1170) of
Tntle 7 of Part 2 of the Penal Code.

,AdV1501y Commlttee Comment :

The sentenc1ng rules do not apply to offenses
arrylng a life term or other indeterminate sentences for
which sentence is lmpoqed under new Section 1168,

Rule 405, Definitions

requlres
(a) ”Thesé’rules" means the rules in this division.
(b) "Base Lerm” is the determlnate pllson term se-

lected from among the three p0581b]e terms prescribed by
statute or the determinate prlson term prescribed by law 1f
a range of three possible terms is not. prescrlbed

10 T : L "Rules 4er

“As used in thlS lel iion, unless the context otherwise 

4037

405




(c) "Enhancement” means an addltlonal term of 1mprlson- -
ment added to the base term ' ;

) "Aggravatlon" or "c1rcumstances in aggravatlon"
‘means facts which ]ustlfy the imposition of the upper prlson
term referred to in Section ll?O(b) :

(e) "Mltlgatlon" or cxrcumetances in mlt:gatlon"'
~means facts which justify the’ lmpOSltlon of the lower prlson
term referred to in Section 1170(b) or facts which justify
the court in striking or specifically not ordering, pursuant
e Sechtions L170(a) (2) and 1170.la(c), any additional term
ol emm isonwent as an ehhancement under Sectlon 667.5,

1207 i?OJ%»S 17022 6 or 12022 7. ;

(f)' "Sentence ch01ce” means the selection of any dis~
position of the case which does not amount to a dismissal,

'~,acqu1ttai or grant of a new trial. It includes the grant-

ing of probation and the suspen51on of 1m9031tlon or execu-

' Jtlon of a sentence.

(g) “Sectlon" means a section of the Penal Code.

(h) "Imprisonment“ means confinement in a state prison.

(i) "Charged" reans charged 1n the 1nd1ctment or
1nformatlon. ~

(j)~ "Tound" means admltted by the defendant or £ound s
to be true by the trier of fact upon Lrlal

Y

‘AdV1sory Commlttee Comment

"Base term" is used in Sectlon 1170. la(f) to de~
fscxlbe the term of imprisonment selected under Sectlon
‘,1170(b) £rom the three possible terms,

"Enhancement.ﬁ The facts glVlng rise to an enhance~f
ment, the requlrements for pleading and proving those facts, -
and the court's authority to strike or specifically not o
order the additional term are prescribed by statutes. See:
Scctlons 667.5 (prior prison terms), 1170. la (consecutlve
prison terms), 12022 (being armed with a deadly weapon);,
12022.5 (using~a‘firearm) - 12022.6 (excessive taking or dam-
age), 12022.7 (great bodily injury), and 1170.laf(c) (pleading
and,@roof authorlty to strlke the addltlonal punm%hment) ’




Fnhancement 18 also referred to as' addltlonal

“punlshment" (e.g., §§ 667.5(a) and 12022), "additional period -
of imprisonment™ (g;g,¢~§§112022‘and‘12022 5), "additional ‘

term (g_g § 667.5(b)), "additional penaltles (e.g.

§ 667.5(d )) and "addltnonal term of 1mpr1sonment” “e. g

8 12022 6(b)) ~

“Sentence choice." Section 1170 l requires the
judge to state reasons for his senténce choice. This general
requirement must allude to all possible dispositions since the
act specifically requires reasons for decisions as to length
- of prison sentences in other sections. (see, for example,
§§1170(b), 1170. la(c), 12022.) o S ‘

: “Imprlsonment“ is dlstlngulshed from conflnement
in other types o£ facmlltles. :

"Charged" and "found." Statutes require that the
facts giving rise to most enhancements be charged and found.
See the comment to the definition of "enhancement." But the
enhancenment arising from consecutive sentences results from
the sentencing judge's decision to impose them, and not from
a charge or finding. ‘ : :

e .

Rule 407. Rules of construction
. As used in these rules:

(a) "Shall" is mandatory, "should" is advisory, "may"
~1s permissive. \ o e ‘

8 (b)  The past, present, and future tenses include the
others. ‘ « e :

(c) The masculine gendex 1ncludes the feminine gender,
the 51ngular includes the plural.

Rules 405, 407
12 e SR




Adv1sory Commlttee Comment :

The advisory "should" iu used for criteria adopted f

under the authority of Sectlon 1170.3, which limits the
Judicial Council's authority to adoptlng "rules providing
c¢riteria for the consideration of the trial gudge." (CE.
Standards of Judicial Administration Recommended by thc';
Judicial Council.) Compare the mandatory language used in’
rules of court admlnlstratlon,‘plactloe and procedure.

The fact that other sectlﬂns of the act atate that N

judges'"shall apply" the rules (e.g., §§ 1170( ) (2) and
1170.1a(c) does not alter thelr purposeé as rules 1nLended
for consmderatlon by the sentenc1ng judge.

" Rule 408. Criteria not exclusivé} sequéhce not‘Sigﬂjficant

(a) The @nummratlon in these rules of some crmterla
for the making of discretionary: sentencing decisions does
not prohibit the applloatnon of other crlierla reasonably
related to the decision being made.

(b)‘ The order in whlch crmterla are Llsted does not.
indicate Lhelr relatlve welght or 1mportanoe.

AdVLSory Commlttee Comment

Enumeratlons af crltexld in these rules are not

exclusive. The variety of circumgtances prasented in felony,

cases 1s so great that no listing 'of criteria could clamm to.
be all-inclusive. (Cf" BVld Code § 351.)

The relatlve 51gn1f1cance'of various,criteria will

'vary~from;Case to case. Thig, like the question of applica=-

bility of various criteria, will be decided by the sentencing

~judge.

13 Rules 407,

408




’“JRﬁlef410; General ebjéctives in sentehcing

R k,The aenten01ng judge should con51der the various ob]ec~
“tives of senten01ng, 1nclud3ng ‘

' “(5)4;Protect1ng soc1ety,~
(b)'~Punishing the‘defendant

(c)‘ Encouraglng the defendant to lead a law abldlng B

[[illfe Ln the future and deterrlng hlm from future offenses;

(a)y Deterrlng others from chmlnal conduct by demon~‘
;eratlng its  consequences.

(e) Prevent:ng “the defendant from COmmlttlng new
“crimes by 1solat1ng hlm for the period of incarceration.

(£) Securing restltutlon for the victims of crime.
(g) Achieving uniformity in sentencmng,

A Because in some instances these objectives may suggest
inconsistent dispositions, the sentencing judge should
determine which objectlves are of primary importance in the
partlculaL case. - o ‘ '

The sentenc1ng judge should be gulded by statutory
statements of policy, the criteria in these 1ules, and the
”facts and Cchumstances of the case,

,Advmsory Commlttce Comment“

StatutOLy expre551ons of pollcy lnclude

Welfare and Instltutlons Code Sectlon 1820 et seq
whlch.provldes a subsidy to. countle based on theerreductlon
in prlson commltmonts, ‘ ~ C :

' ; SeCLlOD 1203( ) which requlres that ellglble de-
‘fendants be considered for probation and authorizes probation
iLf Clrcumstances in mltlgatlon are found or jus Llce would be‘
kserved ' ; ,

Soctlon 1170( Y (1), which expresses the pollcles
of unlformlty, proportionality of prison terms to the. serious-
ness- of the offense, and the use of lmprlsonment as punlshment.

o Rule 410
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‘Rule 414. Crlterla affectlng probatlon ‘
In de01d1ng whether or not to grant probatlon the sen~
: ten01ng judge: ghould con51der

% (a) Statutory prov181ons authorlzlng,;llmltlng ox proe‘c'”
‘hlbltlng the grant of probatlon ; o

(b) The llkellhOOd that if not 1mprlsoned Lhe defendant"
will be a dangel o others ;

(c) Facts relatlng to the crine, lncludlng

o (1) The~nature, serlouSnesskand circumstances of the
Secrime. S S . :

(2)  The vulnerablllty of the v10t1m and the degree of
harm or loss to the VlCtlm. ¥ ;

(3) Whether the defendant}Was.armed with or used a
weapon. D ' ~ ‘

 (4) Whether the defendant inflicted bodily injury

(5) Whether the, defendant planned the ccmm1851on of
the crime, whether he’ 1nsthated it or was solicited by
others to part1c1pate, and: whether he was an. actlve or
pa531ve part1c1pant ,

S (6) Whether the orime was commltted because 0f an un-~ "
usual circumstance, such as great prcvccatlon, Whlch 1s uns~.
,llkely to recur. ; :

7y Whether the manner 1n whlch the crime was carrled‘
out demonstrated crlmlnal SOphlStlcathn or professmonallsm
on. the part of the defendant '

. (8) Whether the defendant took advantage of a p031tlon
of publlc tlust or confldence to commlt the crime. :

(d) Facts relatlng tO'the defendant 1nclud1ng

e (l) Pridr record of criminal conduct lncludlng the

- recency and. frequency of prior crlmes,kage at which first

- convicted as an adult or adjudicated to have committed a
~crime as a juvenile, age at which first confined for prior
crimes, and whether the record indicates a pattern of reg~
»,ular or 1ncrea51ngly serlous crlmlnal conduct

(2) Prior pelformance on probatlon or parole and
present probatrcn or parole status.,_

[ " Rule 414
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(3) ‘Willingness and ablllty to comply with Lhe terms
of probaflon. , ,

- {4) Age, educatlon, health, mcntal faoultles, and
famtly background and ties. ,

k,(5) I&%ﬂowmﬁﬂ: hlstory, mllltary service hlstory, and
flnanGLal condltmon.

- (6) Addiction or danger of addlctlon to alcohol,
narcotlcs ox dangerous drugg.

(7), The likely effect of Lmbrlsonment on the defendant
and his dependents.

(8) The possible effects on the deiendant s life of a
felony record.

(9) Whether the defendant is remorseful .

; (10, Cooperatlon by the defendant with the pollce or
prosecutor. ,

(11) Whether a flnanclally able defendant hao made
- restitution to the VlCtlm S

‘ AdViser Committee Comment:

The senten01ng judge's discretion to granL probatlon
is unaffected by the Unlform Determlnate Sentenc1ng Act
(8 1170( ) (2)). :

The decision whether to grant probation is normally

~ based on an overall evaluation of the likelihood that the de-

- fendant will live successfully in the general community. Each
criterion points to evidence that the likelihood of success is
great or small. A single criterion will rarely be determinative;

. In most caseg, the sentenclng judge w1ll have to balance favorable
jand unfavorable facts.

"Cooperatlon means the defendant's a551stance in apprc—,

~hendlng or}mxmemﬂnnq other criminals, and not his willingness or
reluctance to admit his own guilt. The defendant's coopera-

“tlon may be consmdered, partlcularly where it results in the

prosecution of more serious criminals. For the protection of
the defendant, this ground for decision should probably not
be stated ln open court or on the rec01d

« Rule 414
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'Rule 416, Criteria~affédting’probation ih unuSual cases

-~ When the grantlng of probation is prohlblted by statute
except in unusual cases where the interests of justice would
‘best be served by granting probation, the court should
~consider all circumstances surrounding the crime and the dewk
fendant in determining whether unusual circumstances exist. -
The following facts may indicate the existence of unusual
circumstances. : ~

(a) If the defondant was awmed meh a deadly weaporl at
~the time of the pempetratlon of the crime or of arrest, the
fact that the crime was committed without advance plannlng
or under circumstances of great provocation, and the defen-
dant has no recent record of committing crimes of violence..

(b)  If the defendant inflicted great bodily injury or
used or attempted to use a deadly weapon in- the perpetratlon
~of the crime, the fact that the crime was oommltted without
~advance planning or under circumstances of great provocatlon’

and the defendant has no recent record of commlttlng crlmes
of violence. :

(c) If the defendant has suffered one or more plevmous
felony convictions, the fact that the last felony conviction
and release from incarceration occurred a substantial time
prior to the current crime, and durlng the interim the de~
fendant led a llfe free from serlous vnolatlon of the law.

(d) The fact that the defendant partlclpated in the
‘crime under circumstances of coercmon or duress not amount—
- ing to a defense. ‘ :
; (e) The fact +hat the crime was ccmmltted because of
psychological problems not amounting to a defense, that
_psychological or psychlatric treatment will be required as a
condition of probation, and that the court is convinced that
the treatment has a high likelihood of belng successful and
that the. defendant w1ll net be a danger to others.

‘ (f)‘ The fact that the defendant is youthful or agcd,
'and has no SLgnlflcant record of prlor crlmlnal offenses.

(g) The fact that Lhe defendant or a member of hlS mm—'
mediate family is in extremely poor health and. 1mprlsonment
“of the defendant would ‘be llkely to serlously worsen Lhat ,
health ploblem. ‘ ; ot

L e Rule 416




Advisory Committee Cdmment*

. ~ Section 1203(d) spele&es situations in which pro—~
, batlon shall not be granted except in- unusual cases where
the interests of justice would best be served lf the person
1s granted probatlon.ﬁ

: : Subd1V181ont(a) of this rule corresponds to Sectlon
l?OB(d) (1), which limits the grant of probation if the de-

" fendant was armed with a deadly weapon other than a firearm R .

either at the time of perpetratlon of enumerated crlmes or SR i

at the time of arrest, i ' |

i Subd1v151on (b) of the rule correeponds to . Section
1203 (d) (2), which applies to the use or attempted use of a
deadly weapon other than a firearm in the perpetration of the
current offense, and to 1203(d)( ‘, which applies to the will-
ful infliction of great bodily Lnjury or torture in the per-
~petration of the orime, .

Subdivision (c)‘correspends to,Sections'1203(d)(4))
1203(d)(5) and 1203(d) (6), all of which limit the grant of
~probation to persons with specified prior records.

: Probation should be considered in these cases only
if it dis 1nd10ated upon evaluation of the generally applicable
Coriteria (Rule 414) dnd the case is determined to be Munusual”
within the meanlng of Sectlon 120?(d)

"Rule 418.“Presentence invastigations and reports

Regardless of the defendant s ellq1blllty for proba~‘
tlon, the sentencing judge should refer the matter to the
- probation officer for a presentence investigation and report.

= v ~ Rules 416, 418
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Advisory Committee Comment:

Sectlon 1203 requlres a prcsentence report in. every
felony case in which the defendant is eligible for probation;
but the defendant sometimes walves this requirement. ' This

recommendation is 1ntended to’ dlscourage acccptance of walvers,; s

in order to- assure a complete and timely investigation.

. : Under Sections 1203. 06, 1203, 07, and 1203.11 ‘(added
Stats. 1976, Ch. 1135), 12311, and Health and Safety Code Seetxon

11370 the defendant may be wholly ineligible for probation,

but a prescntence investigation report would be of assistance

to the judge in deciding motions in aggravation and mltlgatlon 5

and in determining whether a punlshment added a5 an enhancement

should be strlcken. ;

Rule 421. Circumstances in aggravation
Circumstanees,in»aggravation,include:

(a) Pacts relating to the crime, including the fact
that: ‘ ; , o , SR

(1) The crime involved great violence, great bodily
harm, threat of great bod:ly harm, or other acts disclosing
a high degree of cruelty, viciousness or callousness, whether
or not charged or chargeable as an enhancement under Sectlon
12022 7. ‘

7(2) The defendant was armed with or used a weapon at
the time of the commission of the crime, whether or not ~
“charged or chargeable as an enhancement under Section 17022
or 1202 : 5 , ‘

(3)  The victim WaS'particularly vulnerable.

(4) The crime involved multiple victims.
_ (5) The defendant induced others to participate in the
commission of the crime or occupied a posmtlon of leadershmp

or domlnance Qf other partlclpants in ltS commmssmon.

) (6) The defendant threatened witnesses, unlawfully
preventcd or dissuaded witnesses from testifying, suborned

perjury, oxr in any other way lllegally 1ntprfered ‘with thﬂﬁﬁl,ﬁ'a

3ud101al process.

‘»;l9 :
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(7) The defendant was’ convmctcd of other crimes fom
Wthh concurrent sentences arebeing. imposed.

'(8) The plannlng, sophistication or profe851onallsm ,
with which the crime was carried out, or other facts, indi-
ated premedltatlon. :

, . (9) The &efendant uqed or 1nvolved mlnors in the com~
mlssmon of the crlme. ‘ e

; (10) The crime 1nvolved a taking or damage of great
monetary value, whether or not charged or chargeable as an
'enhancement under Section 12022 6. ' ;

(11) The crlme 1nvelved a larae quantlty of contraband{

~ (12) The defendant took advantage of a posmtlon of pub=
llc trust or confldence to commlt the offense.

,(b), Facts relatlng to the defendant, including the
fact that: : ~ E

(1) He has engaged in a pattern of v1olent conduct
which indicates a serious danger to society.

(2) The defendaht's prior ConVLCtlonS as an adult or
adjudications of commission of crimes as a juvenile are
numerous or of increasing seriousness.

(3); The defendant has selved prior prlson terms Whether
or not charged or chargeable as an enhancement under Sectlon
667.5, ; , "
(4) The defendant is dangerous to others because of
mental abnormallty

~(5) The defendant was on probation or parole when he
commltted the crlme.

(6) The defendant s prlor pelformance on probatlon oxr
parole was bad. :

(7) The defendant personally admits, in open court at
the time of sentencing, commission of additional crimes not
charged oxr. for which charqes have been dlopped, if the
prosecutor has represented in the motion in aggravation that
no charges will be filed against the defendant for the
admitted crimes and the sentencing judge has determined that
a factual basis for the admission exists.

[
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Advisory Committee Comment:

Circumstances in aggravation may Justlfy 1mposmtlon o
rof the upper of three possible prison terms. Section 1170(b).

Thls llbt of cmrcumstances in aggravation lncludcs
some facts which, if charged and found, may be used to enhance
the sentende. The rule does not deal wmth the use of the

facts; the statutory prohibition agalnst dual use is incor-
porated 1n Rule 441

Conversely, bodily harm, belng armed with or using
a weapon, and great value may be circumstances in aqgravaﬁlon
even iLf not meeting the definitions for enhancements in Sec-
Llons 12022, 12022.,5, 12022 6 or 12022 74

Pacts concernlng the defendant‘s prior record and
personal hlstory are among those which may be considexed, ,
Section 1170(b) makes 1t clear that cmrcumstancevkextrlnsmqf
to commission of the crime, such as prior record and simul-
taneols convmctlons of other offenses, may be consmdered in
aggravatlon. : , ;

The scope of "circumstances in aggravation or miti-
gation" under Section 1170(b) is, therefore, coextensive with
the scope of anulry undex the 51mllar phrase in Seotlon L203.

Referrlng to speclf;c crmterla:
Under (b) (7), the defendant could clear his recoxrd

by accepting an addltlonal year's punishment for. uncharged
~offenses.

‘Rule 421




' Rule 423. Circumstances in mitigation
Clrcumstances in mltlgatlon 1nclude

(a) Pacts relating to the crlme, including the fact
that: e ‘ e =t :

(1) The Gefendant was a passive part1c1pant or played
a minor role in the crime.

- (2) The victim was an initiator, willing partlclpant
aggreSSOr or provoker of the incident. '

‘ (3) The crime was committed because of an unusual
circumstance, such as great provocatlon, Whlch is unllcely
to recur.

(4) The defendant participated in the crime under cir-
cumstances of coercion or duress, or his conduct was partially
excusable for some other reason not amounting to a defense,

(5) A defendant with no apparent pred%SpOSlLlOn to do
so was induced by others to participate in tie crime.

~(6) The defendant exercised caution to avoid harm to
persons or damage to property, or the amounts of money or
property taken were dellberately small, or no harm was done
or threatened against the victim. o :

(7) The defendant believed he had a claim or right to
the property taken, oxr for other reasons mistakenly believed
his conduct was Llegal. e

(8)  The defendant was motivated by a desmre to prov1de
nocessntles for hls family or himself,

(b) Facts relating to the defen&ant; including the
fact that: ' : S

. (1) He has no prior record or an insignificant record
- of criminal conduct considering the recency and froquency of
prior crimes.

(2) The defendant was suffering from a mental or
physmcal condition that 51gnmflcantly reduced his culpabll~
; 1ty for the crime. ,

(3) The defendant voluntarily acknowledged wrongdomng
.~ priox Lo arrest or at an early stage of the criminal process.

{4) The defendant is 1nellg1ble for probatlon and but
for that 1nellglb111ty ‘would have been granted probatlon.

22 ‘ ‘e Rule 423




(5) The defendant made restitution'to the viotim;

(6) The defendant s prior p@riormance on: probatmon ov‘
parole was good :

(7) The defendant COOperdted with the polmce or proseautlon.

Advisory Committee Comment:

See comment to Rule 421.

This- rule applies both to mltmgatmon for purposes
of motions under Section 1170(b) and to circumstancesg in

ritigation gustnfylng Lhe court in ermkmng or specifically

not ordering the additional punlshmonL provmded as an enhancement,

: : Some listed clrcumstances car never apply to certain
enhancements; for example, "the amounts taken were deliberately

“small" can never apply to an excessive taking undexr Section
12022.6, and "no harm was done" can never apply to intentional
infliction of great bodily injury under Segtion 12022.7. In any
case, only the facts actually px@sent may be consmdercd for
thelr possible effect in mitigation.

Slnce only the fact of restltutlon is consmdercd
relevant to mltlgatlon, no reference to the defendant's
financial ability is needed. Cf., Rule 414(d) (11). The
OmlSSAOn of a comparable factor from Rule 421 as a Qchum~
- stance in aggravation ig deliberate. :

Concerning "cooperation,",seekﬁhe comment to
Rule 414. : ' .

S Rule 423
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'aﬂ'n‘ s Rule 425, Crlterla affectlng concurrent or: consecutlve
o g : sentenceu

- Pacts indicatlng that consecutive sentences’sheuld~be
dmposed. include the fact that: :

R (a) Any of the crimes involved great V1olence, greaL
bodily harm,‘extreme cruelty, vrcrousness or callousness.

; (b) Other crrcumstances in aggravatlon attended the
comm1351on of any of Lhe crimes.

: (c) The defondant has engaged in a pattern o£ v1olenL
conduct which 1ndlcates a serious danger to society.

(d) The defendant is dangerous to others because of
‘ mental abnormallty ;

: (e) The crimes and their ObjLCthES were predomlnantly
1ndependent of each oLher.l _

o (f The crimes 1nvolved separate acts of vlolence or.
threats of v1olence. : :

, o {g) The defendant's prior convictions as an adult or
adjudications of commisgion of crimes as a juvenlle are -
numerous or of 1ncreasrng seriousness.,

(h) The orimes were committed at dlfferent times or

_ separate places, rather than belng committed so close in

~time and place as to indicate a 51ng1e period of aberrant
behavror‘r_ o r

¢

(i)[ Any of the orimes 1nvolved multlplo victims.

{(3) The defendant threatened w1tnesses, unlawfully
prevented or dissuaded witnesses from testifying, suborned

perjury, or in any other way 1llegally interfered with the )
_judlc1al process. ‘

e (k) The defendant was on probatlon oxr parole for a
e crime of smmrlar or greater severlty.

: Rule 425




Advisory Committee Comment:

; - Section 669, unaffected by the new sentenclnq law
and expressly referred to therein ( § 1170.la(a)), provides

that, unless otherwise expressly ordered, sentences on mul=-= =
“tiple convictions run conculrently. Thl° rule therefore ag—

- sumes that in the absence of circumstances indicating that con-
. secutive sentences should be 1mposed, the sentences will run.

concurrently. '

; Sectlon 654 generallv proscrmbes imposing double
punlshment for one course of conduct. The possibility of
imposing consecutive sentences may be addressed only after a
- sentencing judge has determined that a sentence on each of
the conv1ctlon would be legal :

Rule 431, Proceedingsﬂatfsenténcing to be reportéd

(a) ALl proceedings at the tine of,éentending shall be
reported, ‘ : F ‘ o

(b)  Even though not required by statute or rule, the
: sentenclng judge should order that a reporteér's transcript
‘of his pronouncement of sentence choice, statement of rea-
- sons, and any factual findings be prepared forthw1th, certi-
fied by the reporter and filed w1th the clerk.

- Advisory Committee Comment:,

: Reporters transcripts of the sentencing pro~
ceedlngs are required on appeal (Rule 33(a) (2)), and when the‘
defendant is sentenced to prison (§ 1203.01). In other. cases
the proceedlngs should be transcribed to aseure lafer avail-

ability of the transcript for probatlon revocation proceedlngsluf+“‘:""

or other purposes.




~Rule 433. Matters to be considered at tlme set for
R sentenclng

(a) Tn every case, at the time set for sentencing pur-

suant to Section 1191, the sentencing judge shall hold a
hearing at which the judge shall: ~ ,

(l) Hear and determine any matters ralsed by the de-
fendant pursuant to Section 1201. :

(2) Determine whether a defendant who is eligible for
probatlon should be granted or denied probation, unless
gonsideration of probation is expressly waived by the defen=
‘dantpersonally and by counsel.

: (b) In addltlon, if the 1mposmtlon of sentence is to -
~be suspended durlng a permod of probation, the senten01ng
judge shall : o

(1) Hear and make factual . flndlngs on any motion pur-
suant to Section 1170(b) in aggravation or mitigation, and
- determine whether the circumstances Justlfy the lmp031tlon
of the upper or lower term. :

©(2) Determine whether the 01rcumstanoes justify strik-
ing or spec1f10ally not ordering any additional term of
1mprlsonment prov1ded for an enhancement charged and found.

(3) Determlne whether the olrcumstances justlfy the
r.lmposltlon of consecutive sentences, if the defendant has
~been convicted of multiple crimes.

(c) In addition,‘if,a‘sentenoe'of impriSonment is to
be 1mposed or if the execution of a sentence of imprison-
‘ment is to be suspended durlng a perlod of probation, the~
e sentenc1ng judge shall:

(1) Hear and make factual flndlngs on any motlon ‘pur-
‘suant to Section 1170(b) in aggravatlon or mltlgatlon, and
determlne whether to impose the’ upper, mlddle or lower . term.

(2) Determlne whether any addltlonal term of 1mprlson~.,
“ment provided for an enhancement charged and found shall be .-

‘strlcken or spe01flcally not ordered.

; (3) Determlne whether the sentences shall be consecu-
tive or concurrent if the defendant has been conv1cted of
, multlple crlmes, ~ :




‘~t\str0ng reasons ex1st for a contlnuanoe.oj

(4)7 Determine any issues ralsed by statutory proh1~
bitions on the dual use of facts and statutory limitations
-~ on enhancements, as requlred in Rules 441 and 447.

: -(5) Pronounce the court's judgment and sentence, stat-
ing the term thereof and giving reasons for those matters
for which reasons are required by law.

(d)  All these matters shall be heard and detormlned at
a srngle hearing unless the sentencing judge otherwise
orders 1n the 1nterests of justice. o

Adv1sory Commlttee Comment : ~:f e ~ G -,,e i

This rule summarizes the questlons whlch‘the court ~';_fj
is required to consider at the time of sentenclng, in thelr il
: loglcal order. ,

Subdivision (a)(2) makes it clear that probatlon Ry
should be considered in every case, without the necessrty of
~any application for probation, unless the defendant is -

‘ineligible pursuant to Sections 1203.06, 1203.07, 1203.11,
12311 or Health and Safety Code Section 11370.-

‘ Under subdivision (b),‘even though Lm9031tnon of
sentence is to be suspended, thé sentencing judge shall make
the same determinations asthough judgment were to be pronounceda‘,j' e
with respect to (1) motions in aggravation or mitigation, (2)
 the striking of additional terms for enhancements, and (3) the
“imposition of consecutive or concurrent: terms. It is impor-
tant that the sentencing judge make a record of his findings
and determinations on these matters so that there will be a
icomplete record available in the event of revocation of ' ;

‘ probatlon Because judgment is not being pronounced, however, S
< the judge need not determine whethtr the sentence would: exceed
~a statutory limitation if sentence wers imposed on all the en~‘j‘j_;
hancements; and the judge need not be ‘concerned with the possr~;§,
~bility that the same fact has been considered both for aggra- .-
- wvation and for the finding of an enhancement,, or for more than ST
one enhancement. ~ B :

= The fact is not "used" and sentence is not "1mposed"
in a 51tuatlon described" by subdivision (b). The statutory s
11m1tatlons on dual use of facts and on the. addltlonal terms
for enhancements, as elaborated in Rules 441 and 447, need
~only be considered at the time sentence is. pronounced under Vol
‘subd1v151on {c) of thls rule ‘or undtr Rule 435 :

o S Subdrvrslon (d) makes it clear that all sentencmng S
;‘matters should ‘be dlsposed of at a 31ngle hearlng unlessﬁd*natqo”




Rule 435. Sentenclng upon revocatlon of probatlon,‘

‘Upon revocatlon and termlnatlon of probatlon pursuant ‘
to Section 1203.2, when the sentencing judge determlnes that
the defendant shall be committed to prlson : :

; .(a) If theolmp051tlon of~aentence~was previously sus-
-pended, the judge shall impose judgment andisentence after
~considering the determinations of the initial sentencing
judge at the time probation was granted, as follows.

(1) If it was 1n1t1ally determined that the clrcum~
stances justified the imposition of the upper or lower term,
~the Judge shall select that term:or the middle term.

(2) The addltlonalkterms of imprisonment provmdedkfor'
“enhancements charged and found shall be imposed unless it
was initially determined that the circumstances justified
Strlklng or specifically not ordering an enhancement.

(3) The sentences on'multlple ‘convictions shall be
concurrent unless it was initially determined that the cir-
cunstances juStlfled the imposition of consecutive sentences
or unless consecutlve sentences are required by law.

'(4) The judge-sﬁall determine any issues ralsed by
statutory prohibitions on the dual use of facts and stat- -
“utory limitations on enhancements, as requlred in Rules 441
and 447, o

, (b) -If the execution of sentence was prev1ouswj sus=-
pended, the judge shall order that the judgment previously

pronounced be in full force and effect and that the defen-

dant be committed to the custody of the Director of Corrections

for ‘the term presorlbed ln that judgment

Adv1sory Commlttee Comment

: Under subd1v151on (a), when Jmpos1tlon of sentence
was prevmously suspended, the judge imposing a prison sentence
~upon revocation of probatlon is required to consider the deter-~
minations of the original sentencing judge. The judge may be

" bound by those determinations or may have some. flexibility in
imposing the actual prlson sentence, depending on thOoe 1n1t1al
: determlnatlons. S : : ,

T  Rule 435
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Under subd1v151on (b), when executlon of gentence was
prev1ously suspended, the determination to impose a prlson sen-

tence 15 accompllshed ‘by orderlng the prevrouq judgment lntO

In either event, the judge lmpOSlng a prleon sentence

upon revocation of probatlon will have the power granted by -
Section 1170 (ec) to recall the commitment on his own motion,

should he choose to do so; the 120-day period runs from the

date of commitment, and not from the date judgment may have

‘been pronounced with execution euspended

Rule 437. Procedure on motlons 1n aggravatlon and
' mltlgatlon : :

(a) ~The upper or lower prlson term referred to in Sec-

tion 1170(b) shall be imposed only pursuant to the motion of
a party made before or at the time set for sentencing pur-
suant to Section 1191 and conforming to the requlrements of

Section ll70(b) and these rules.

: b) Clrcumstances relled on in aggravatlon or mltlga— :
tion shall be alleged with partlcularlty in the motion.:

] (c) A mov1ng party who lntends to rely on evidence in
aggravatlon or mitigation, other than the probation offi-
cer's report and any evidence heard at the trial, shall

- serve and file not less than five days prior to the time set

for sentencing a notice generally setting forth the facts to

be presenred, unless in the interests of justlce a shorter

period is permitted by the sentencing judge. The notice

shall include a description of any documents, and the names
and expected substance of the testlmony of any witnesses.:

 No evidence in aggravation or mitigation other than the

probation officer's report or that desoribed in the notice

may be introduced by the moving party except as permltted by

the sentencing judge in the 1nterests of justlce.

(d) A party who has not moved in aggravatlon or mltlga-

tlon may 1ntroduce evidence of circumstances in aggravation -

or mltlgatlon for the limited purpose of esLabllshlng that
the movxng party s motion should not be granted:

Rules 435,

437
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(e) In the interests of justlce and on such terms as
are just the sentencing judge may permit an amendment of the
motion in aggravation or mitigation to conform to the proof
The amendment may be made on the sentenc1ng judgc S own
: motlon ox on the motion of elther party.

Adv1sory Commlttee Comment'

Under Section ll70(b) the c¢ourt has no power to 1m~*k

pose the upper or lower prison term on 1ts own motlon.

“This follows from the statutory languagc, which re~
quires that the alleged circumstances in aggravation or miti-
gation be'set forth in a motion on which the court then holds-

'a hearing. A motion is “an appllcatlon for a rule or order
.+ o to a Court or Judge." People v. Ah gam (1871) 41 Cal.
645, 650; "an application .. . . by a party to an action . .

for some kind of relief," Black's Law chtiondry‘(3d ed. rev.).

A court's pOWer to act "on its own motion" is actually the
power to act in the absence of a motion. When such authority
is intended, it is given expressly by statute. See, for
example, Section 1170 (¢) (giving the court the authority to
recall a sentence and commitment on its own motion); Section
1203.2(b) (authorizing the court to modify, revoke or termi-
nate. probatlon) : : - ‘ o

It would be 1nconsxstent with the statute, and 1n—
congruous, for the sentencing judge to initiate the hear-
ing by asserting allegations on which he would be lequlred
to make factual flndlngs"

In most cases, aggravatlon or mltlgatlon will be
decmded on the basis of the probation officer's report and
the trial evidence, if any. kShould a party.plan to adduce
other ev1dence, the notice requirement will avoid surprise
and help insure that the time limit on pronounclng sentence
is net.

A nonmov1nq party may oppose the motion by rcbut—

 :tlng the moving party's factual contentions, or by evidence

of other facts which ouLwelgh the facts relled upon by Lhe
moving party.

‘ Rule 437
30 i




7Rulee439. Hearlngs on motions in dggravatlon and mltlgatlon.
eVLdence and. flndlngs ‘ , ; :

(a) At hearlngs on motions in aggravatlon and m1L1ga~,
tion, evidence heard at the trial may be considered, and
-~ evidence may be 1ntroduced ag permitted by Sectlons 1203,
1204 and by the EVldence Code. :

, (b) The moving party has the burden of proof by a
preponderance of the evidence. ,

{¢) Factual findings required by Section 1170 (b) shal1
be concise and shall be made orally on the record. They
shall state the court's determinations as to the truth of

~the circumstances alleged in the motion and ‘upon which the
‘ court relied in ruling on the motlon.

(d A finding that some or all of the allegcd circun-
stances in aggravation are true does not require that the ;
upper term be imposed, and a finding that some or all of the
alleged circumstances in mitigation are true does not requlre
that Lhe lower term bhe lmposed ;

‘AdVlmQTV Comm;ttoe Commont.‘ S e e 1,;[

Unden Bvldence Code SecLLon 300, that code applles
to hearlngs in aggravation and miltlgatlon, subject to the
‘special provisions of Sections 11701b), 1203 and 1204. Sec-
~tions 1203 and 1204 make the probatlon officer's report ad-

- migsible; and since it ls required by Section 1203 to be

filed as a recoxd in the case, the report is also judicially
noticeable under Evidence Code Section 452 (d) (1) ‘

Proof by a p"epondemance of the evddence is the
standamd in the absence of a statute to the contrary ( Lvmd
Code § 115), and is statutorily established for denial
- of good hohdvmor and participation cmcdits (§ 9932(n)(6)).,

: The leglslatlve history of SOCthh 1170(b establlshes
Lhat the phrase "factual findings" was used to relieve the court
of the formalities associated with eivil Mfindings of fact."

. Flndlngs are not requlred on every 01rcumstance alleged. '

: The flnal uubd1v1 sion makoo it clear that a rclatlvoly
minor clrcumstance in mltlgation could, for example, be out~
;wemghcd by scrlouo or nuncrous aggravating circumotancea.~

L Rule 439
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- Rule 441. Dual use of facts, prohiblted use of facts

o (a) A fact con 1dered and used by the sentenclng Jjudge
in decxdlhg to deny pxobatnon, or in determining that the
defendant is ineligible for probation, may be used in aggrava-
tion or for onhanoement

(h A fact charged dnd iound as an enhancemenL may ‘be
*used in aggravation if alleged in the motion, wheretpon the
additional term of 1mprlsonment prescrlbed for that fact as
an enhancement shall be stricken or specifically not ordered.
The use of the fact in aggravation is an adequate reason for

straxlnq or specifically not ordering the additional term of
1mpr¢sonm¢nt. ,

(¢) A Fact used to enhance the dciendant‘s prlson sen-
tence may not be used in aggravation.

Advmsoxy Commuittee Comment.

- : Present Llaw prohlblts dual punishment for the same
act (or fact) but permits that fact to be considered in deny-

“ing probation. People v. Edwards (1976) 18 Cal.3d 796
~A{priox Eelony aonviction, an element of the offense, also brought
defendant Wlthln former § 1203(d) (2) limitation on probation to

persons with prior felony convictions), citing People v.
Perry (1974 42 Cal.App.3d 451, 460 and other cases.

“As uqed in Section lL?O(b) to "determine , , , a
ventenm@" means to fix the total duraulon,of a prison teim,-
that ig, impose a dntormmna#c sentence. This 1ntcrplotatmon
1 con)xﬁtent with the fact that throughout QGctlon 1170,

sentoncq" and "sq cntuncmnq“ apply only to pr:&qn sentences.
The phrase "othox dispogition" ls uwcd in Sectioh 1170 to

- refer to fine, Jdl] probation,

LE "determine a acntcnce" were interpreted to mean

"docida to 1mpr1ﬁon,"Scctwon° 667.5, 1170.1la(a), l2022,f12022;5,

12022.06 and 12022.7 could never be applied because the sentencing B

Judge, having COnsidercd the underlying facts in denying proba-~

tion (as hekis'required to do under Section 1203) would be pre-~
cluded from using those facts for enhancement.  That 1nLcrploLa«
tion would de%Lroy a major part oi the scntcncxng law.

. | ~Rule 441




g The rulc muh es it clear that a fact charged and found
? an anhancenent may, in the, alternative, be uged in aggravation. -
This way work to the defondant's benefit, when the enhancement
~would COXLY un ‘added term of three yoars or more, as aggranLaaﬁ
thth ingreage the term more than one year. : o

+

‘ Note that under Sectiong 1170( ) and 1170. la(e
~and Rule 405 (definitions), the additional term rcsul;mn; from
omde:nng sentences to be served consccutively is an "enhance~
ment. Section ll70(b) therefore prohibits using the same
fgcfi Lg dgﬁlde to impose consecutive sentences and to decide
bose the upper term. Subdivision (¢) applies to
a8 well as to enhancements arising from factgpcharg@d éggtfgiié

[

Rule 443 Reasons‘by sentencing judge

Whenever Lhe giving of reasonq by the sentencmng judge
is required, he ghall state in simple language the primary
factor or factors affecting the exercige of his discretion
or, when applicable, state that he has no discretion. The
statement need not be in the language of these rules. It

- shall be delivered orally on the record, :

Advmsory Commilttee Comment

- Reasons are requlrcd for a sentenco choice, as de-
fined in Rule 405 (§ 1170.1). They are also required in sup-
port of the sentcncmng judge' s decision to impose the upper
or lower prison term (§ 1170(b)), and to explain the circum-
stances in mitigation which led the judgc to sirike or specif-

~dcally not order an enhancement. Sectlons 667. 5, 1170 la(c),
12022, 12022.5, 12022.6 and 12022.7.

o S The phrases "stxlk;ng an addltLOnal punlshment“ and
"specxflcally not ordering an additional punlahmcnf“ are used
as cqulvalents (ss 667 5(b)" and ll?O(a)) ‘ : :

: _:>331~‘ ~Rule$ 44l,f443 _




Rule 445, Procedure in striking or not ordering
' enhancements , B e

The sentencing judge should not strike an allegation
that was charged and found under Section 667.5, L2022,
12022.5, 12022.6, or 12022.7, If he finds that there are
circumstances in mitigation, he may strike or specifically
not order the additional term of imprisonment provided asg an

enhancement by the applicable section.

Advisory Committee Comment:

' ‘ Under the law in effect prior to July 1, 1977, the
court had no discretion concerning the imposition of additional
“terms prescribed for being armed with a deadly weapon or using
a firearm. The practice therefore arose of striking the allega~-
tion giving rige to those additilonal terms, when the sentencing
judge felt the additional term would be excessive; this action
was taken under Section 1385, See, for example, People v,
Dorsey (1972) 28 CallApp.3d 15. ~ s '

, Becauge the court now has discretion to strike the
punighment, there 1lg no necessity of following the old practice

“of striking the allegation; and by requiring that it be left

intact  this section should help insure that the record
accurately reflects the fact found by the judge and jury
in the event that defendant commits further crimes. L.d.,
Section 1203(d) (6) (effect on parole eligibility of prior
felony while armed) . ‘ ' i : N

The advisory "should" is used in thé first sen-

tence and there is no intention to negate the power of the

court, under Section 1385, to strike the allegation when

- that action is deemed necessary "in furtherance of justice, "

as might be the case when the circumstances are such as to
make ltilmproper to leave the enhancing facts on the de-
fendant's record, The rule applies only when the court

provided as an enhancement should not be imposed.

nmerely determines that the additional term of imprisonment

Rule 445
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Rule 447 leltatlons on enhancements

No allegatlon or finding of a fact glVlng rise to an
enhancement shall be stricken or dismissed because impogi~
tion of the additional term therefor is prohibited by Sec-
tion 1170.1a(a) or 1170.la(d), or because the aggregate for
enhancenents would exceed the limit established by Section
1170.1la(e), oxr because the overall aggregate term of im-

- prisonment would exceed the limit established by Section
Cll70.0la(£) . The sentencing judge shall impose sentence for
the aggregate term of imprisonment computed without ref-
erence to those prohibitions and limitations, and shall
thereupon stay execution of so much of the term as is pro-
hibited or exceeds the applicable limit. The stay shall
bacome permanent upon the defendant's service of the portlcn
of the sentence not sLayod.

Advisory Committee Comment :
~ Section 1170. la( ) prohxblts an additional term as

an enhancement undew Sections 667.5, 12022, 12022.5, 12022.6,

or 12022.7 belng added to the term for any offense but the
offense carrying the greate”t term, when consecutlvc terwsV
are imposed.

‘ Bection 1170.la(d) prohlblts applying more than one
enhancement under Sections 12022, 12022.5 and 12022.7 to a ‘
single offense, even though more than one mmght have been
charged and found. :

: Section l]70 Ja(e) limits the aggregate of enhance-
ments under Sections 667.5(b) (prlOJ terms) and 1170 la(a)
{consecutive terms) to five years.

Section 1170.la(f) llm1L5 the aggregate prison term
(base term plus enhancements), to double Lhe/baae termy wmth
specified exceptlonu.

Present practice of staylng execution is follOWQd
to avoid v101at1ng a statutory: prohlbltmbn or excecd:ng the
statutory maximum, while preserving the possibility of dim-
position of the stayed portlon should a reversal on appeal
reduce the unstayed portion of the sentence. See People V.
Niles (1964) 227 Cal App 2d 749, 756. :

nly the portlon of a sentence or componont Lhereofk
'that exceeds a maximum is prohlbltcd, and Lhms rule prov1des ‘
a proceduxe for that smtuatlon.:

e "?Ruié_447 |
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E Rule 33 of the Callfornla Rules of Court would be
‘amcndcd to read: :

Rul&'Ba. Contents of record on appedl from judgment or
' order on motlon for new trial

(a) KokK

(b) [quuest for additional record] Either party may
request Lhe inclusion in the record of any of the following:

(L) In the clerk's transcript: (a) written motions
made or notices of motion given by the defendant ox by the
People, and affidavits filed in support of or in opposition
to the motion for a new trial or any other motion; (b) any
written opinion of the superior courts; (e¢) the report of
the probation officer.

(2) In the reporter's transcript: (a) proceedings
under Section 1538.5 of the Penal Code; (b) proceedings on
the voir dire examination of jurors; (¢) opening statements;

";(d) arguments to the jury: (e) any oral opinion of the supe-

rior court, and comments on Lhe evidence by the trial 3udge
beﬂore the jury. .

(3) To be transmitted as originals: any exhibits ad-
mitted in evidence or rejected that have not been requested
by the reviewing court unﬂer subdmvnsmon (a) .

If a party desires such adamtmonal record he shall file
ar nppllcatlon descrlblng the material which he desires to
have included and the points on which he intends to rely
which make it proper to include it. The application shall
 be filed with the notice of appeal or as soon thereafter as
is practicable; it shall be deemed denied if it is filed
after the record on appeal is transmitted to the reviewing
court. The clerk shall immediately present the request to
the djudge and notmfy the reporter. The judge, within five
days after the filing of such appllcatlon, shall make an
order directing the inclusion in the record of as much of
the additional material as, in his opinion, may be proper to
presenL Fairly and fully the points relied on by appcllant
in his application. Any denial of the application in the
trial court shall be without prejudice to an application
under rule 12, If the judge fails to make any order within
five days after the application is filed, the material
requested, with the GXCcpthn of CXhlbltS, shall be 1ncluded
in the ¢lerk's and reporter's Lranccrlpts w1thout such
ordcr

o ey

o Rule 33
o Rule 33




PART IT

Sentencing Reports

Recommended Sentence Reportihg Svetem

Two sectlons of the new law requlme permodwc Judi-
¢ial Council reports relating to senLcnyang practices. Sec-
tion 1170.4 requxres quarterly rcports and Sectlon 1170.6
requires contlnulng reports to the Governor and the Leglg-
lature?/ reviewing the operation of the statutory penalties
and analyzing all proposed 1eglslatl0n affect:ng felony
gsentences. . ;

A.  Yorm of the quarterly'repdtf

The Lequmrement to publish and dlstrlbute an "o££1~

~cial reportex" to trial judges concerning sentencing prac-

tices is subject to interpretation. The advisory committee
concludes that the reference can not be construed to refer to
the Supreme Court's official report of appellate decisions.

- The appropriate interpretation appears to be that the statute
‘mandates a quarterly Judicial Council “orflclal reporter" that
will ¢nf0rm trial judges and othersg concerning sentencing
practices in this and other states. A guarterly publication
on sentencing practices should be instituted by the Judicial

1/ Pen. Code § 1170. 4 provides: "The Judicial COuncml ahall
©  collect, analyze, and quarterly distribute and publish in
the official reporter relevant information to trial judges
relating to sentencing practices in this state and other
jurlsdlct¢ons. Such information shall be taken into con-
sideration by the Judicial Council in the adoption of
rules pursuant to Section 1170.3."
2/  Pen. Code § 1170.6 provmdes* "The Judldlal Council ghall
: continually study and review the statutory sentences and
the operation of existing criminal penaltleq and shall
report to the Governor and to the approprlate policy com=~ -
mittees of the Legislature its analysis regarding this
subject matter and as to all proposed legislation affect-
ing felony sentences Such review and analysms shall
take into conqlderatlon L
(a) The nature of the offense. wmth the degree of danger1
‘the offense presents to society.
(b) The penalty of the offense as. comparea to penaltlcs ,
for offenses that are in their nature more serious. o
(c)  The penalty of the offense as compared to penaltmeo‘_*
for the same offense in other jurisdietions, o
(d) The penalty of the offense as compared to recommonu__
: dntlons for sentencing suggested by natlonai commmssxons L
and othor 1earned bodles."~ BE TR T Ca

u By
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Councll and furnished Lo the judges of the state by the ;
Judicial Council, much in the way that the A.O.C. Ncwsletter
has been iurnlshed to the judlc1ary smnce 1964 ‘

: The statute requlros the Judiecial Council to "col— '
lect" and "analyze . . . relevant information . . . relating
- to sentencing practices." The purpose for reporting such -
information, of course, is to further the statute's policy
of ellminatlng disparity in sentencing, and the Judicial
Council is directed to consider that information in adoptlng
the rules that establnsh Sentono;ng crltella.

, Some persons have thought of "lnformatlon,' as used
in this staLute, primarily in connection with automated data
systemsg for recording and reLr1eVlnq felony dlSpOSltlon raw-

- ports. That aspect of the problem is discussed below in the
context of gaLherlng statistical lnformatlon Lelatlnq to
sentences.f

: ; It is important, however, ‘that the word "information"
be baoadly defined. It should include recent developments in
leglelatlon, rulemaking and administration that affect the sen-
“tencing process. Changes in executive and correctmonal’pollcies
will be important, as will the research documents prepared in
other states and at the national level, The "Sentencing Prac-
tices Reporter" should be ‘a broadly~inolusive informational
report containing, on a regular basis, all kinds of relevant
information on state, interstate and national sentencing
practlces.kt : ‘ :

4

By The collection of statistical 1n£ormatlon on senten01ng
practloes :

E There is a substantlal hlstory underlylng the present
reporting of felony dispositions in California. The Department
- of Justive has been building a digposition reporting system

- that dates back to 1961, (Pen. Code §§ 11115, et seq.; added
by Stats. 1961, Ch, 1025.) That statute was superseded in
1973, effectlve July L, 1978. (Stats. 1973, Ch.*992, amended
by Lats. 1974, Ch. 790. T17“ I ‘ e

The collectlon document for thls reporting system,
“which will be revised as.of July 1, 1978, is the Department of
Justice Form JUS 8715. This document is now being submitted
by most superlor courts and the Department of Justice is using

3/ The dlfierence of opinlon between the Attoxney General
and the Judicial Council that is reported in the 1974
Judicial Coun01l Report at pages 16 to 21 has now been

~eliminated. Both offices are working toward a combined
- approach to disposition reporting under this 1973 statute
. that goes into effect on July l, 1978,




it as the baSlS for the staﬁe s crlmlnal history system"
(CHS) .4/ The Judicial Coundil is committed to assisting in .
making this system operational and effective. It is, there-
fore, one of the systems upon which the Council's sentence -
reporting IeSpOnSLblllty under Sectlon L170 4 could con-
-ceivable be based. ,

- A second exisﬁing dooument upon which the Councilfs
sentence collection gystem could be based is the Judicial

Council-approved Judgment-Comnitment Form CR~290.0. That. forﬁ,,7 g

approved for optional use effective July 1 1976, is desmgned
to meet the requlrement of Penal Code Sectlon 1213.5 for an -
“abstract of judgment in superior court cases. It will have to
be revised to include a report of. the determinate sentences
provided for in the 1976 statute, but it already includes many
of the items that the Council's ‘sentence practlces reportlng
system should cover., .

The operating dlffloultles involved in completlng
the Department of Justicde criminal history system, taken to-
gether with the other demands on that system, suggest that it
“cannot be relied upon to meet the Council's sentence reporting‘
needs for some time to come. Thus, even if the policy deci-
sion were made to rely upon the Attorney General's dlSpOSlthﬂ
reporting system in the long run, the Council would have to-

find an interim source for the lnformatlon required by the 1976

law on July 1, 1977.

, The Councll~approved Judgment Commltment Form (CR~
290.0) is not centrally collected at the present time, but its
use could be mandated as of July 1, 1977 and an extra copy
could be requlred to be furnished for Judicial Council use.-
At that point a data input system could be created, probably
starting at a low level of detail; a data storage system could
be contracted for, probably with a state data center; and a
reporting function could be built on the data retrieved from

' akthat system. This system could be viewed as preliminary, pend-

ing the long-range planning that ought to precede the 1nstal~
lation of a sophisticated and automated sentence reportlng
system. A limited reporting of sentence information should be
commenced on July 1, 1977 based upon a revised Jud101al Coun01l o
Form CR~29O 0. . ;

g -The Judlclal Council intends, therefore, to adopt a
~revised CR-290.0 form to provide the information needed by the
Department of Corrections for its purposes and. by the Judicial
“Council for statistical reportlng purposes. ‘The form should
be made mandatory for all prison commitments. throughout the
‘state. (See Attachment A, proposed Form CR~- 290 0. ) o

Senten01ng reports on prlson commltments, however,~ -

will acoount for only a little more than five: percent of felonyef;‘

4/ The federal acronym for thls "rap sheet" functlon 1s CCH
‘or "computerlzed crlmlnal hlstory" flle.; ; :




‘d:sp091tlons,5/ SevenLywseven percent of the conV1cted felons

receive probation. For the Judicial Council to meet its obli-~

- gations under Penal Code Section 1170.4 1nformatlon on proba—»
Ckdon cases must be reported to the Council.

The reportlng of probatlon 1nformatton to the Judlclal

sCoun01l could be accomplished by placing necessary data entries

on the revised CR-290.0 form. However, such a recommendation -

, would be in contradiction to the decision to maintain Form CR-

290.0 as an abstract of the judgment senten01ng an. offender to

state prison, which is the present practice in. the superior
“courts. Therefore a second collection form appears to be nec-

egsary to report the probatlon sentence choice. Penal Code
Bection 1213 provides that a probationary order be sent with
the offender to the executing officer.8/ If a copy of the pro-

‘bationary order (not including the probation report) is for-

warded to the Judicial Council the probation data input could

~ be created, probabaly at a low level of detail.

: ‘The forms of probatlona;ry orders presently range from
rough minute orders to finished commitments. To provide the

~ Judicial Council with a collection document giving sufficient
‘data a mandatory new reportlng form. would be necess sary.

A new Judlclal Council~approved reportlng form should

~therefore be used as the source document in reporting probation

5/ ~ The "Crime and Delinquency in California 1975" Report,

5 page 32, indicates that 453 defendants out of 1,000
karresteﬂ are convicted. - The sentences of those con-
victed are descrlbed as follows:

‘Number Dut of ;Sentence,ChOICe ‘ Percent of
453 Convicted (JTudgment) Convicted
23 ~Pine only SR 5.1
44 . Jail only ' 8.8
182 Jail and Probation o 4107
160 - Probation w/o Jail 35.3
8 : CYA : ; 1.8
1 Atascadero (MDSO) - ‘ 2
8 ~ California Rehab. Center 1.8
24 - State Prison ‘ 5.3

&/ Pen. Code § 1213 ‘provides that "When a probationary order

or a judgment, other than of death, has been pronounced,

~a copy of the entry of that portlon of the probationary

- order ordering the defendant confined in a city or county
jail as. a cendition of probation, or a copy of the entry
of the judgment, or, if the judgment is for 1mpr1sonment
in a state prlson, an abstract thereof as provided in Sec-
tion 1213.5, certified by the clerk of the court, or by
the judge 1f ‘there is no clerk, must be forththh fur-
nished to the officer whose duty it is to execute the pro-
batlonary order or judgment, and no other warrant or

; authorlty is necessary to justlfy or requlre its executlon "
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sentence ch01ces to the Judlclal Councll ~ (See Attachment B, o

proposed Form CR~290 1.)

C. Collectlon forms

: Two new Judrcral Councrl forms have been proposed
based upon the existing Form CR-290.0.  The new forms are
Form CR-290.0 (Judgment~Commitment to State Prison) and Form
CR-290.1 (Report to the Judicial Council of Sentence Chorces
Other Than State Prlson Commltment) ‘ :

The proposed forms contain no provision £or reportlnq‘f

the reasons given by sentencing judges for their sentencing de—‘ﬂrf"° :

“c151ons. There are several reasons for thlS approach-

1. The sentencrng rules recommended by the comm1t~*‘ly
tee contemplate that in most. sentenCan decisions the judqe may;

apply a number of the listed ¢riteria and, in all cases, may
apply any other reasonable crlterla.f_ Sudge dellverlng an
~ oral statement of his reasons could, w1th1n the course of two
.or three minutes, clearly 1dent1fy three to six factors in a
glVen case which appeared nmost applicable and were determina~

tive in his decision, and even note why other factors were re- . .o
jected. If the same judge were reguired to "put an X in a box,"

however, he is likely to indicate a single reason which. fails
to reflect the multlple factors welghed and consrdered in
,reachlng his decrsron.' : e

2, 0 If, moreover, the form provrded a llSt of
;~"stock reasons," or provided that the sentencing judge should
‘indicate by number the sentencing rule containing the criterion
applied, it seems likely that many judges would conform their
oral statements of reasons to formal repetitions of the lan- -
~guage of the rules, so as to clearly fall within one oz another
of the listed crlterla.h Using a form which might influence
“sentencing judges to conform their statements of reasons to
specific criteria could, therefore, inhibit the statutory pur~
pose of gettlng a frank explanatlon of the decision on- Lhe

‘\record

3.l; A tally of reasons. ‘given WOuld be meanlngless
unless those reasons were correlated with the 1nformatlon An:

the probation report and, ‘where appllcable, the evidence at;,fl

the time of trial or the hearing in aggravation or- m:trgatlon.;
~'For example: the reason "prior record"‘glven for denial of
: probatlon mlght, in one case, allude to a single prior convrc~r

~tion for petty theft; while in another case, it might refer to -
a record reflcctlng numerous violent felonies. There appears
to be no way, however, whereby a form could collect and the

Judicial- Councrl could tabulate and. correlate the actual facté}‘”“'

reflected in the probatlon report for each felony dlspQSLtlon.jf

4, Slnce the only meanlngful analy91s would be

jone in Wthh the statement of reasons was: analyzed 1n the ;_h;~~,ﬂvu




fllght of the full record before the sentenclng judge, 1t
~appears that the only way to produce analyses of that sort
- would be by special studies of sample cases. Studies of
 this nature should be feasible after July 1, 1977, assuming
.that,the necessary staffing is provided. RuJe'33.now re-
quires that proceedings at the time of sentencing be trans--
- eribed and made part of the normal record on appeal, and
‘approxlmately 80 percent of cases in which there was a
conviction after contested trial result in an appeal. Penal
 Code Section 1203.01 regquires that in every case of a prlson
~commitment, the proceedings at the time of sentencing be :
transcribed and a copy forwarded to the Department of Correc-
‘tions. The probation report will be a part of the record in
every case., It should thus be feasible, without requiring
extensive additional reportlnq, to conduct scientifically
valid sample studies in which the sentencing decisions,
reasong, and the background information aVallable to the
,sentencmng ]udge are all correlated

“

D. Sentencing‘practices'in other Jurisdictions

; The statute contemplateo the collectlon of 51mllar
: ~ ‘data from other Jurisdictions, but it is doubtful that many
- »: . of them have current data of that kind available. To the
o ' - extent that such data are available, it is also doubtful
“that wvalid comparisons between states can be made except on
the ba51s of a detailed analytlcal study in each 1nstance 7/

. The Western Reglonal Offlce of the Natlonal Center”
for State Courts has been asked to assist in this phase of |
the Judicial Council's respongibility. In addition to

‘fgatherlng such data as are currently available, the Center
~will be able to keep in touch with states which are develop-
S ing new reporting systems for felony dispositions. This
¢ material will furnish ideas and technlques upon which con-
D tinuing decisions can be based as California's sentence
- reporting system is created, and it will also provide rele-
~wvant information for the Judicial Coun011’s quarterly "Sen—
'_tenc1ng Practlces Reporter.". ~

B A Several studies of judlClal statlstlcs on an 1nterstate
‘ basis have illustrated the dlfflcultles 1n maklng com—
parlsons between states.
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IR 7 o | ‘ : e T T . CASE NUMUER .
§3, [7] Court advises defendant of his appeal rights. S : , . ATTACHMENT . A
4, ] Court further arders as follows: e , R ~ PAGE 2
o
. i1
‘L’le. The- ¢ourt pfonouucéd sentence on ' ) and defendant was held in-custody through and jncluding the date of ‘pronatncement oyf sentence
) : . . WO TAY YR . ) : ) : ; .
for {total number of days) as-follows:
' 593_'_1_'2_ i Time other than Deot, of Corpecticns ‘ ‘ Départment of Corrections. Time

n T'—’;':Euh‘—7~‘-'7‘—v—r'-v‘- e ‘

i 160 Deféndant 1s remanded to"the custody of the Sheriff to be delivered

[ tortith . . : o [7] after 48 ,hou‘rs. excluding Saturdays. Sundays and Holidays

1into the custody of the Director of Corrections at the Recepti’omeuidanc{! Center logated at . : , i
[ Cadif.Institution for Homen = Frontera (1. Calif, Mens Facility « Vaceville - (] Calif. Mens Facility - Chine

g ‘Others (specity) -
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[] Conviction of additicnal counts listad on attachment la.
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2. -Disposition - - ' ; e : : L i ‘
o a, [] Dffense was deemed a misdemeanor.’ 7, 3 Dafendant' senktenced to . days dn county Jail - (a) - Execution of ., days suspended I
~ ) . - -Number REEE : . RURDER, o c

3 A ; e . 2‘ D Defendant fined 11 SUm Of S ; 3 ‘, . o : ‘ ! | i |
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(2) Sentenc‘e‘pronounced and execution of sentence ‘was suspendeds or
(b) [:] Inpos1t1on of - sentence was ‘suspended

"2. ] Cond{tions of probatwn {ncluded [ Jail Time [:]Fine :
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1. [} Defendant was cumitted to CaHforn{a Youth Authomty : : w0 SRR r BT S
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