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FOREWORD 

There has been in recent' Years considerably increased'legalin
terest and activity with respect to the commitment, treatment, and 
handling of the· mentally ill! induding mentally tll persons charged 
with or convicted of crimes.' Tl,ris interest appears to he part of .a, 
hroader. social and legal trend In our society that has led to greatkr "-, 
concerns for saf~~ruarding the rights of various categories of socially 
deviant individuals ('~.g~, accused criminals, juvemledelinquents1an~ D 
the mentally ill) when involunta~) deprivations of liberty. may he in
volved. While the full panoply of due process and .related ~~guards 
traditionally has been available to persons charged with criJ;lies, such 
constitutional protections have not,' until'f.airly recently, bien viewed 
as llP.cessary for those being subjected c to "remedial" and 
"therapeutic;' efforts under so-called llcivil" (as opposed to "criminal") 
proceedings. The rationale (or perhaps even,rationaW..ation) has been 
that coiistitutional protections deemed essential wllen· the State exer
cisesitspowers for punitive and social control purposes via the 
criminal prOCess are neither necessary nor appropriate. when;~ th,e 
stated purposes are bemgn and concerned with care and remediation. 

During the past decade the U.S; Supreme Court and numerous 
other appellate ICOurtS have held repeatedly that, where involuntary 
deprivations of liberty are involved, the traditional distinctions 
between "civif' andJleriminal" proceedings provide insufficient justifi
cation for the denial of <;ertain essential constitutional· safeguards. 
The reasoni~g and rationale underlying such eanlier decisions in the 
juvenile delinquency areas\) (e.g., in s~~h landmark cases as Kent, 
Gault, and Winship) have moved logically and inevitably to confront 
similar problems involving the ¥lentalIy ill and other lispecial" catego
ries of persons such as sexual psychopaths and defective delinquents. 
Indeed, such cases as RO'USe v. Cameron, Wyatt v. Stickney, 
Humphrey v. Cady, Dixonv. Att0r?U3Y General, In re Ballay, Specht 
v. Patterson, Jackson v, Indiana, and O'C(yii:nar v. Donaldson have 
entered rather prominently into American legal and mental health 
history. Undoubtedly, these and several other similar decisions of the 
recent past will be joined by many more in the years to come, 

Despite the aforementioned major and promising developments in 
the area of mental healt'!:t law, 'many problems remain. One major area 
requiring careful conceptual analysis and clarification pertains to the 
disparate varieties of cases involving J!lental disabilities and cummtly 
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handled via both the "civil" and "criminal" conunitment processes. 
Since these conunitment procedures include actions premised on 
remedial and caregiving (i.e., parens patriae) functions of the State, as 
well as those concerned essentially and primarily with protection of 
the community (viz, police power functions), a numIJer of critical 
public policy, legal, and programmatic issues continue rather 
thoroug~ly to be confounded. 

{ This monograph has been developed by the Nnrn Center for Studies 

II of Grime ?'lld Delinquency to address the specific issues noted above.' 
T~ese tOPlCS and concerns relate very directly to the priority concerns of 

I this Ce~ter and also of the National Int'1titute of Mental Health in the 
: . area of mteractions between the legal and mental health systems. 

Prof. David B. Wexler notes in this monograph th~t the numbers 
and kinds of mentally ill persons considered to be in need of secure 
confinement in spe\!ial units or mental hospitals tend to include a 
veritable "smorgasbord of disparate legal categories" such as sexual 
psychopaths, defective delinquents, mentally ill persons involuntarily 
conunitted because of their presumed "dangerousness" to others 
pretrial incompetents, and others. (Just why our societal conce~ 
~t~ regard to the special handling of "dangerous" persons tend to be 
limited almost solely to persons labeled as mentally ill, and this in the 
absence of any clear or, convincing evidence demonstrating that the 
mentally ill constitute one of the most "dangerous" groups in our 
society, poses yet another glaring problem) 

The author further points out that recent legal developments have . 
markedly affected the extent to which the above categories of men
tally ill persons lnay be placed in security institutions for indeter
minate periods of time. Yet, there appear to he pressures on legisla,. 
tive and administrative bodies to increase the capacity and number of 
facilities for the indeterminate confmement of such persons. 

Prof. Wexler's monograph is aCCOrdingly designed to assist un
derstanding of the implications of some legislative and administrative 
trends with respect to mentally ill persons that may well be at vari
ance ~th, or in dear conflict with, developing legal guidelines and 
constramts. It is hoped that the discussion and explication in this ex
cellent monograph will facilitate more careful consideration of plans 
to establish expanded facilities for the so-called "dangerous" mentally 
ill and mentally ill offenders. To the extent that there are continuing 
pressures to develop such additional facilities, perhaps because of the 
"~dific? complex" which seems tQ afflict our society, the ensuing 
diSCUSSIOn may well help to avoid plans and programs that could turn 
out to be expensive mistakes. 
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The author of this monograph is one of the leading authorities in 

the field of mental health law and related criminal justice concerns. 
To the task of preparing this monograph he brings the fruits of his 
many previous writings, as well as considerable leg-a! research and 
practical experience in the field of mental health law. Especially 
noteworthy, I believe, is Prof. Wexlers ability to define, conceptual
ize, and analyze. is~ues that touch on major theoretical legal issues 
and that also relate to a variety of public policy and programmatic 
concerns of a very practical nature. 

Two key features of this monograph deserve particular notice and 
commendation. Prof. Wexler has avoided a technical legal style of 
writing in order to encompass both legal as well as therapeutic and 
administrative concerns within his analyses, and thereby h~ made 
this discussion of relevance and value to a wide audience of in
terested persons in the legal, correctional, mental health, and related 
fields. In addition, Prof. Wexler has placed major emphasis on the 
need to take into account a number of broad philosophical and 
ideological currents in our society which have influenced the making 
of new mental health law in recent years. By starting ",ith this 
general overview and then proceeding to a discussion of more specific 
legal developments affecting particular categories of mentally ill per
sons, he establishes a' dear rationale for the policy recommendations 
proposed. 

In order to provide the author full freedom to develop the issues 
he deemed important to the topics being addressed, no detailed 
specifications or guidelines were set in advance, and no substantive 
char.lges have been made in the manuscript submitted. Thus, the 
views expressed here are those of the author; the National Institute 
of Mental Health is pleased to make them widely available to 
facilitate further attention to and discussion of these important top
ics. 

Finally, it should be noted that the initial draft of this monograph 
was submitted to this Center by Prof. Wexler in May 1975. Although 
some minor updating has since been made, the bulk of the text should 
be regarded as being current as of the date of original submission. 

SALEEM A. SHAH, PH.D, Chief 
National Institute of Mental Health 
Center for Studies of Crime and 

Delinquency 
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I.ntroduction 

There is, at the moment, considerable interest, particularly among 
legislators and administrators of mental health and correctional in* 
stitutions, in the topic of mentally ill offenders and related categories 
of mental patients. The interest (,pans a spectrum of problems, rang~ 
ing from whether there ought to be special statutes authorizing the 
indefinite commitment of VariOUlS types of ~rsons (such as "sexual 
psychopaths" or udefective dellilliluents") to where dangerous mental 
patients and criminally committE~ patients ought to be confmed. In 
particular, officials in many jurisdictions are now pondering the 
question whether to construct security or other special facilities for 
certain groups of mentally ill persons perceived to be particularly 
dangerous. 

This monograph will address those questions and will tender a ge.

ries of recommended courses of action. At the outset, it is important 
to note that the above questions actually involve a host of 
subquestions, many of which are therapeutic and legal in nature. For 
example, whether separate security or other facilities ought to be 
constructed will depend at least in part on what types of patients will 
be leg-ally pennitted to be housed in them and for how long a period, 
and on what those facilities can and cannot accomplish-both 
therapeutically and legally. Similarly, the group of patients tradi
tionally thought to require secure or special facilities actually con~ 
stitute a smorgasbord of disparate legal categories-sexual 
psychopaths, defective delinquents, other lIspecial" varieties of offen
ders, criminal defendants found incompetent to stand trial, criminal 
defendants found not guilty by reason of in.<>anity, mentally ill 
prisoners, civil patients with criminal charges or detainers outstand
ing, and civilly committed patients who are thought to be particularly 
dangerous or aggressive.1 In recent years, legal developments have 
markedly altered the ease with which certain of those categories may 
be committed or placed in maximum security quarters.. 2 

In short, because of the important recent legal activity, policy 
questions regarding the confmement of criminally committed mental 
Patients cannot be addressed on a clean slate. Legal constraints are 
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sufficiently numerous that any proposed solution to the series of per
tinent problems will require an understanding not only of modern so
cial movements, but also of legll factors which would render certain 
possible ilsolutions" difficult ol'frequently unconstitutional. Moreover, 
varying legal requirements affect some of the categories of patients 
in different ways; in order to achieve a complete understanding of 
the overall situation, it will be necessary to sort dut the legal and 
constitutional f~ctors and to relate them separately to each group of 
special patients. . 

From a distillation of the legal and related considerations, it should 
be possible to suggest certain legislative and administrative action 
that ought to be taker} to deal with the criminally conunitted. Legisla
tive proposals made by others will also be evaluated. Administrative 
procedures that are gaining favor with the courts· will similarly be 
discussed. In some areas, however, because of con.fljctmg legal trends 
and other factors, firm recommendations will be simply unavailable. 
In those instances, the conflicts and uncertainties will be noted in 
order to alert. institutional administrators to the problem areas which 
may at least temporarily place them in a legallidouble bind," in order 
to encourage courts and legal authorities to give further thought to 
those areas, and in order to encourage Mychologists, psychiatrists, 
and other behavioral scientists to perform needed empirical work to 
lay a fum foundation on which sensible legal positions can be based. 

My overall conclvsion, which will be elaborated in-and hopefully 
justified by-the follOwing sections, is that new, large security and 
other special institutions ought simply not to be constructed. Instead, 
security units at State and regional civil mental hospitals ought to be 
retained or developed through remodeling. Further, administrative 
(or perhaps legislative) procedures should be developed to permit 

.- flexible-,-but safeguarded-transfer of patients between the general 
population units and the security units. 'Finally, mental healthser
vices at correctional institutions should be significant\y upgraded, and 
the establishment of small psychiatric units at correctional facilities 
,might also be contemplated in order to house overtly psychotic offen
ders and voluntary prisoner-patients. 

In seeking to juStify these conclusions, this monograph will discuss 
legal developments affecting each type of patient, typically associated 
with commement in secure or special facilities. Before that is done, 
however, it will be necessary to explore certain general move
ments-social, psychological, and legal-with a view toward relating 
these movements to the specific Categories of patients and to the con
clusion. The discussion of general developments will constitute 

\ 

cha ter II of the monograph, the discussion of specifi~ categories ?,f 
atknts will 00 deferred until chapter III, and th~ mo~og11lp~ will 

~lose with chapter IV, which will present the conclusIOns. 
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• CHAPTER II 

Generai Developments Relevant to 
Securi-ty and Speciallnstiiutions 

A. Decarceration 

All th~ug~ts ~on~e~g the possible construction of new security 
and specIal ~tItutIons must f'Irst be placed in' the perspective of a 
c~ea:-cut SOCIal moveme?t toward deinstitutionalization or decarcera
tion -.: moveme~t which now also boasts a partial constitutional 
handle. ~or a vanety 9f reasons, the emerging presumptions-social, 
psycho~og:tca1, ~? ~ow e~en legal-disfavor confinement of patients 
and p~soners if It I~ aVOld~ble,6 disfavor lengthy periods of confinE:!
ment if s~~r:er, penods nught suffice, 7 and disfavor confinement in 
~f~~e facilities _ if conf'mement in less secure facilities might be suita-

The decarc~rati?n trend has been spurred on principally by the 
vastl~ e~pan~g li~rature documenting' the adverse effects of incar
ceratIOn, ~hahicthalneed ~ot be detailed again here, by the increased 
awareness ternatIves to institutionalization are often satisfacto
ry,IO and b~ the moral view that we ought not to deprive peI'F,ons of 
any more liberty than is necessary to achieve legitimate governmen
tal .goals. On the legal front, decarceration, broadly defined, is being 
achieved through several different avenues.1l Lawyers are. . 
and ~o~ are increasingly accepting, the principle of th~ 
restnctlV~ , alte~tive" -i.e., that full-scale hospitalization, parti _ 
l:u-1y of cn"J patients, is not constitutionally warranted where alter:. 
bves less restricti.ve of liberty are preferred by proposed patients 
and at the ~e time, ar<: deemed medically feasible. 12 Secondly, the 
legal sysu:m IS be~ommg mcreasingly tolerant of many forms of devi
ant ?ehavlOr and IS responding by placing certain types of beha . 
outsIde the ambit of legal control, either as a matter of policy 13 0;: 
a matter of constitutional law. In the area of mental health 1 
stitutional constraints are bemnning to lirni't th'vii a~, con-

. b~~~' e CI comnutment 
power. .Commen~tors are beginning to assert 14_and the courts 15 

and legISlatures are likely to follow suit-that commitment stan
~ 
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dards in contemporary statutes are vague, overbroad, and in need of 
streamlining. Commentators are urging that the paternalistic (parens 
patriae) and the public protection (police power) bases of the commit
ment power be kept analytically distinct. 1M For commitment under 
the former power, it is being urged that a threshold requirement of 
mental incapacity to decide about matters of hospitalization is 
needed, rather than a mere rmding of mental illness and a need for 
care and treatment. Under the police power, it is asserted that a sub
stantial likelihood of future dangerousness should be found rather 
than a mere unenlightened psychiatric prediction of future conduct. 17 

Tightened commitment standards will preclude the commitment of 
many persons who would be hospitalized under current standards.ls 

Finally, as a later section of this monograph will demonstrate,19 the 
notion of a durationallimit on the length of confmement is rmding in
creased support among legislators and is gaining favor as a constitu
tional quid pro quo of the power to confme. Those who are confined 
will, therefore, be confmed for -shorter periods of time. 

Against the backdrop of the decarceration movement, it would 
seem to be both legally and economically unwise for officials to pIan 
for the erection of new security or special institutions. Surely, certain 
patients will requiTe confinement in rather secure facilities, but, as 
sections will indicate, those patients are far fewer than might be ex
pected, and, legally, serious procedural W and substantive 21 obstacles 
must be overcome before security-type confinement can beconstitu
tionally authorized for many sorts of patients. It would certainly be 
s/urrtsighted to plan the construction of secure instit?dions by cantemr 
plating that they will be papulated by numerous patients, cmly to 
learn later that much o/the propOsed population will wt be able_ 
legally to be placed in tlwse institutions. -

Moreover, one dramatic consequence of the decarceration move
ment should be to reduce the population of civil mental hospitals 
(State and regional) ~ss the country. As courts insist that patients 
not be sent to mental hospitals if less-restrictive alternatives 
(outpatient treatment, day treatment, halfway houses, community 
mental health centers) are suitable, as substantive standardS for com
mitment are narrowed and made more specific, and as procedural 
protections in the commitment arena are increased, judicial hearings 
become more meaningful. It can be anticipated that at such hearings 
lawyers will challenge psychiatric diagnoses an~( predictions, will 
argue persuasively 'about whether refined collll1i)~tmellt standards 
have been met, and will introduce independent e~ to testify re
garding the suitability of less restrictive alternatives. 22 As a result, it 
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is likely that far fewer proposed patients will be funneled into State 
and regional mental hospitals. As the reduction of population in our 
civil lwspitals becomes a reality, thought will naturally be directed 
toward how the newly found space in such lwspitals ought to be put 
to use. Reduc~g the cram~d quarters of the remaining civil patients 
will be a high priority, perhaps constitutionally mandated by cases 
requiring that c,qnfined patients be accorded some semblance of 
privacy.23 But, beyond that consideration, it ought to be possible to 
convert some· of the space into security units. In economic terms, 
groups and commentators who have studied the problem of conver
sion have concluded that the venture need not be very difficult or 
very costly.24 Moreover, as will be discussed later, there are nu
merous administrative and therapeutic advantages that flow from 
having a security unit as part of a general State or regional mental 
hospital rather than as a wholly separate institution.25 

B. Treatment Issues 

In fonnu1ating policy rAgarding the construction of special facilities 
for the dangerously mentally ill, it is relevant to know how effective 
various modes of therapy are, whether some sort of treatment must 
be provided to various categories of patients, and whether therapy 
can be refused by those groups of patients. 

Some proponents' of special facilities presumably favor the con
struction and use of such facilities for the forced reformation of men
tally ill offenders. They claim that such facilities would go a long way 
toward reducing the rate of crime. Yet, it is important to recognize 
that even if the current brands of psychiatric, psychological, 
biochemical, and neurological treatments were thoroughly efficacious, 
there is little evidence that the admi'(l!u;tration of tlwse therapies 
would lead to an appreciable ar even a noticeable reduction in the 
general rate of crime. As one comm~ntator has recently noted, fully 
two-thirds of all criminal suspects avoid apprehension, and only one
half of the remaining third proceed to judgment in criminal COurts.26 
And only a tiny proportion of the remainder will be incarcerated and 
offered or subjected to the assumedly efficacious institutional pro
grams of treatment or rehabilitation.27 With figures as small as these, 
it is evident that, even with phenomenal correctional know-how, we 
should not expect correctio~ efforts to make a significant dent in 
the overall rate of crime.28 Thus, many decarceration proponents 
"insist ... that the amount of crime prevented by the incapacitation 
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through confinement of a number of convicted felons has little impact 
on the total amount of crime in a society .... " 29 This is not to suggest 
that treatment ought not to be available to confined offenders or to 
dangerous mental patients in order to give them an opportunity to 
improve their lot and their future lives.30 The suggestion is simply 
that, in light of apprehension statistics, we should be skeptical of ac
cepting a treatment rationale-even w'ere treatment highly effec
tive-as a panacea for curing the ills of society's crime problem and 
for substantially increasing the protection of the public. 

Moreover, commentators who have thoroughly reviewed the availa
ble literature have repeatedly concluded that there is little evidence 
indicating therapeutic effectiveness. For example, a recent review by 
Ralph Schwitzgebe~ 31 a psychologist and a lawyer, concludes that, 
apart from some of the newer therapies deriv¢ from psychological 
theories of learning, 

The effectiveness of traditional therapies in changing the 
behaviors which led to the commitment of the patients has yet 
to be clearly demonstrated. In a sense, those traditional forms 
of therapy have been living for many years on public faith 
and "credit" while the public, legislatUfi:!s, and courts have acted 
in reliance upon statements of therapists which indicate that 
treatment can in fact change behaviors.32 

Likewise, David Rothman, an historian, has argued that the treat
ment rationale has been. invoked to legitimate too 
much-indeterminate confinement at the Patuxent Institution, aver
sive treatment of otfenders, etc.-particularly since judicial deference 
is typically bottomed on the mere promise of therapeutic effective
ness rather than on its prooF Accordingly, both Schwitzgebel and 
Rothman urge courts and public official.~ to begin gauging effective
ne~ by actual outcome or perfonnance measures rather than by 
conclusory statements of therapists or by objective-sounding but 
nonetheless deceptive criteria such as patient..:staff ratios, etc. In 
Rothman's words: 

[I]t would b2 far better to measure confmement standards by 
accomplishment. Intervention in people's lives must not be al
lowed if we merely believe but are not certain that we can 
accomplish good. To' an astonishing degree we operate now on 
the basis of myths: that confinement in a state mental hospital 
will produce cures, that five-year-minimwn terms for drug offen
ders will rehabilitate them, or that sentences of five to ten 
years will prevent or deter a significant amount of crime. Ha:d 
data and perfonnance statistics are essential here, even ~gruz
ing all the difficulties in gathering and evaluating them. 34 
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Since the sorts of patients with which the present monograph deals 
are actually a hybrid between mental patients and criminal offenders 
rehabilitation results of correctional efforts are as important fo; 
present purposes as are results of traditional psychotherapeutic 
methods. Once again, however, the results are hardly encouraging. 
The Citizens' Inquiry on Parole and Criminal Justice, for example, un
dertook a compre4ensive study of the New York parole system that 
included a review' of literature relating to rehabilitation efforts within 
correctional institutions as well as in settings of conditional release. 
The study found no evidence to indicate that the different cor
rectional and treatment programs studied had any appreciable effect 
on recidivism 35 The Gn1y clear-cut conclusion was that the longer a 
person is conflned, the more likely it is that that person will 
recidivate.36 

The sparse evidence relating speciflcally to the ''hybrid'' category 
of patients mentioned above is inconclusive and has sparked heated 
controversy. A study by Hodges of "defective delinquents" committed 
by Maryland law to the Patuxent Institution, and indicating a far 
lower recidivism rate for "fully treated" Patuxent inmates than for 
"partially treated" or "untreated" groUpS,37 was subjected to im
mediate and vigorous attack by Dr. Alan Stone.as Stone noted that 
the study did not address the crucial problem of false positives in the 
selection process, that the treatment effectiveness figures were based 
on a population of peipons who enjoyed weekend furloughs and work 
release programs, and that no identifyhlg characteristics (mean age, 
etc.) of the fully treated paroled group were provided. With these 
deflciencies, scientists, Stone claimed, would not be convinced that the 
treatment variable was responsible for the lowered recidivism rate. 
Stone concluded that the Hodges study had "serious methodological 
inadequacies, which render its conclusion untenable," and found "no 
evidence that justifies its overblown conclusions or the existence of 
Maryland's law." 39 

SUp;;llficially impressive statistics released by the Patuxent Institu
tion ip its 1973 progress report 40 were similarly taken to task by an 
ad hoc Legislative Committee of the Maryland Psychologieal Associa
tion. The Patuxent report boasted particularly of the extremely low 
rec~divism rate of the "fully treated" group of prisoners-a group 
which had been paroled and ultimately released by the Board of 
Review after successfully serving out a 3-year parole status. The 
Maryland Psychological Association group, however, in a letter to the 
House Judiciary Committee of the Maryland Legislature, noted that 
factors other than the program of treatment at Patuxent could easily 
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have led to the low rate of recidivism in the fully treated groUp."1 In 
particular, it was asserted that the favorable recidivism statistics 
could be attributable to one or more of the following three factors: 

(1) The careful process of screening and selecting inmates to be ac
corded parole status. A careful parole selection process can easily 
lead to a low recidivism rate. But the inmates so selected may be the 
type who would succeed with or without treatment. Thus, the low 
rate may be attributable to the selection process itself, rather than to 
the treatmep.t provided by Patuxent. 

(2) The program of close parole supervision. The tight and intense 
program of parole supervision could, once again, be itself responsible 
for a low rate of recidivism Regardless of the presence or absence of 
treatment, institutions adopting such a plan of parole supervision 
could experience sharp reductions in their rates of recidivism. 

(3) The possible "droppingouf!' from the' statistics of parole 
failures. The Patuxent report is unclear regarding what happens to 
persons who fail during parole supervision and how those persons are 
treated in the Institution's released statistics.42 

Accordingly; the Maryland Psychological Association Legislative 
Committee concluded that, apart from treatment considerations, it 
could accept the impressively low recidivism rate reported by Patux
ent while interpreting it to mean simply that: "When a selected group 
of treated inmates are carefully supervised and followed for a three 
year period, and when inmates who are failures along: the way are 
dropped from this group, the outcome indicates a quite low recidivism 
rate." 43 In light of the persuasive critique of the Patuxent figures 
provided by Alan Stone and by the Maryland Psychological Associa
tion, pronouncements regarding the therapeutic effectiveness of the 
Patuxent Institution should be received with skepticism. The case for 
efflcacy has yet to be demonstrated. 

Right to Treatment 

Apart from considerations of efficacy, relevant treatment questions 
include the constitutional or legal right to treatment, and the emerg
ing right of prisoners, patients, and "hybrids" to refuse treatment. 
While both of these issues are of rather recent legal origin, the right
to-treatment area is considerably' more developed than the area of 
the right to refuse treatment. Yet, in terms of Supreme Court 
pronouncements, the question whether there is a constitutionally 
prescribed right to treatment remains unresolved. Many observers 
had expected the question to be resolved by the Court in the recent 
caSe of O'Connor v. Donaldson,44 but the Court decided the case on 
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naITOW grounds and left open the right to treatment question. The 
Court ruled simply that it is inappropriate to confme without treat
ment nonClangerous persons capable of adequate community adjust
ment. But the Court did not consider whether such persons cauld be 
confmed if treatment were fo:r:thcoming or whether persons confmed 
becaUse of dangerousness have a right to treatment. 

Regardless of the .. Court's ultimate verdict on the existence of a 
constitutionally groUnded right to treatment ami'·its contours, the 
right-or at least some semblance of it-is now so f"rrmly embedded 
in lower court decisions,45 modern statutory enactments,46 and legal 
commentary 47 that its continued existence, with or without a con
stitutional implimatur, is almost assured. The right may have a dif
ferent theoretical basis and scope, however, when applied to patients 
committed pursuant to the State's paternalistic power (parens patriae 
patients) and when applied to patients committed pursuant to the po
lice power of the State (police power patients). 

The "core" recipients of a right to treatment are presumably those 
parens patriae patients who are committed because they are mentally 
ill, legally incompetent to make hospitalization and treatment deci
sions, and in need of treatnumt. To the extent that a need for treat
ment is part of the l'ationale for commitment, confmement without 
treatment would be legally unwarranted.48 

Some Msecurity-status" patients-the principal concern of this 
monograph-are committed pursuant to the parens patriae power 49 
and are accordingly entitled to treatment, But it must be recognized 
that many security patients, such as certain dangerous civil patients 
and patients found not guilty by reason of insanity, are confined pur
suant to the State's police power. Police power patients are also 
generally thought to enjoy a right to treatment, but the scope and 
theoretical base for this assumption is far shakier than in the case of 
parens patriae patients. 

Courts have often accorded police power patients a right to treat
ment on the theory that detention is Qrdinarily appropriate only for a 
fmite period, following a trial with many proeedural protections, and 
after a fmding that the subject has committed a specifically dermed 
offense. Since police power commitments deviate substantially from 
that criminal mode~ the quid pro quo or "trade-off' for the departure 
ought to, according to the theory, result in a right to treatment even 
for police pOw.er patients.5O The theory has, however, been sharply 
criticized on a number of grounds.51 Two other bases for a police 
power right to treatment, less subject to criticism than the quid pro 
quo rationale, have recently been advanced: 
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In order to prove that the societal benefit of the commit~nt 
outweighs the detriment to the confined person, the state nnght 
introduce evidence concerning the nature and amount of any 
treatment that could reduce the predicted duration of the deten
tion and which would be available to the patient if he desired 
it. A police power commitment following the presentation of 
such evidence is thus justified, in part, by the promise of treat
ment and a person committed under these ch"CUlnstances would 
have' a due process right to its provision. In other cases, the 
dangerousness of an individual may be so great that potentially 
permanent confinement would be warranted; thus mere custody 
under humane conditions would not be arbitrary or irratio~. 
Nevertheless, failure to provide available treatments would vio
late the constitutional requirement that deprivations of fun«;Ia
mental liberties be the least restrictive necessary to accomplish 
valid state objectives.52 

If the above bases of a police power right to' treatment for persons 
committed under a police power rationale are accepted as constitu-' 
tional doctrine or even as a matter of legislative policy, they ought to 
have considerable bearing on the question of where security patients 
are physically confmed. For instance, if it is assumed that the failure 
to provide police power patients with "available" treatment would run 
afoul of the least restrictive alternative doctrine, mental health pol
ic~ers must consider the consequences that would flow from cer
tain judici;l! interpretations of the tenn "aVailable": 

The correct meaning of "available" for least restrictive alterna
tive purposes may be difficult for a court to as<;ertain in a 
jurisdiction which wishe)s to segregate parens patnae and l~ss 
dangerous police powelr patients from very dangerous police 
power patients. Faithfully observing th~ right to trea~ment for 
parens patriae and less dangerous police power patients, the 
state might desire to commit ap such patients to a well-staffed, 
well,~maintained, and well-equipped sanatorium. Very dangerous 
police power patients, however, would preferably be sent to a 
detention facility providing a humane environment but no 
psychiatric treatment; the state's claim would be that ~? treat
ment was necessary for such individuals because the s~te's in
terest in confming them was greater than the detriment of 
lifelong institutionalization. A court could, however, order the 
transfer of some psychiatrists from the treatme~t center to .the 
detention facility or otherwise attempt to equalize the servIces 
provided by these institutions as a precondition to police power 
commitments. Although one might accuse such a court of 
"judicial legislation," the ~ additional expe~di~ures which 
such an order might ~~ would pro~bl! be WIthl1: the sascope 
of previous cases dealing WIth least restrictive alternatives. 
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The . above analysis seems to cut against the distant and sharp 
segregation of police power patients from parens patriae patients. Ac
cording to the analysis, the ''less dangerous" police power patients 
\Vill (or ought to) have a. rather clear-eut right to treatment since in
terests of public protection alone could not warrant their being 
housed in a nontherapeutic institution. Even the "very dangerous" p0-

lice power patients, who can perhaps be held on the basis of public 
protection alone,· probably ought as a matter of policy to be offered 
treatment. Mofeover, if such patients are separately housed without 
treatment, the State will run the risk that a court, on legal least 
restrictive alternative grounds, may issue some type of therapeutic 
"equalization order," I,l1andating the diversion of some parens patriae 
treatment resources to the dangerous police power patients.54 Such an 
order would pose cumbersome problems of implementation if the dan
gerous police power patients were physij;;any isolated from the parens 
patriae population. Accordingly, the mOst a']YJYroPriate method of in
suring that treatment will be available to police power patients, and 
of avoiding issuance of hard-to-implement judicial equalization orders, 
would probably be to house very dangero1.UJ police power f.J,tients in 
secure units on the premises of civil mental institutions. 55 

Right to Refuse Treatment 

Even if treatment must be made a.vailable to all types of patients, 
including police power and security-status patients, it by no means 
follows, as some psychiatrists and psychologists mistakenly believe, 
that therapy can be forced on unwilling patients and that those pa~ 
tients' rights to treatment would be infringed if therapy were not 
thrust upon them. The legal system-through case law, legislation, 
and administrative regulations-is steadily defining and refining a 
right to resist tre.atment.56 In light of this r;merging right, legislators 
and other officials 'Who contemplate building large security and spe
ciallwspitals in order to force treatment on the residents must recog
nize that their goal will, for the most-part, not be legally available. 

In a handful of recent cases, the courts have addressed the right
to-resist issue. One such case is Mackey v. Procunier.57 Mackey, a 
prisoner at Folso~ was transferred to Vacaville in order to receive 
electroconvulsive thert.py. The transfer for that purpose was ap
parently agreed to by ·;ylackey. Once at Vacaville, however, Mackey 
was apparently subjec~ without his consent, to a very different 
procedure: "anectine therapy." Anectine is a muscle relaxant which 
induces paralysis and respiratOry arrest. Its standard use, with an 
anesthetic, is as an adjunct to electroconvulsive therapy in order to 
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prevent bone fracture. Mackey claimed., however, that he was ad
ministered the drug while he was awake and as part of a program of 
"aversive therapy." That is, he received anectine injections contingent 
upon his engaging in inappropriate behavior. When administered to 
conscious patients, anectine has been described as creating a.sensa~ 
tion of drowning, dying, and suffocating. When Mackey's case feached 
the United States Court of Appeals for the Ninth Circuit, that court 
ruled that proof of his allegations could raise serious questions under 
the Eighth Amendment cruel and unusual punishment clause and the 
emerging First Amendment protection of mental privacy. . 

A similar problem arose with security patients at the Iowa Secunty 
Medical Facility. There, nurses administered injections of apomor
phine, a drug which induces incidents of uncontrollable vomiting, to 
misbehaving l~tients.58 The United States C?urt of Appeals for the 
Eighth Circuit, in the case of Knecht v. Gillman, 59 held that the ad
ministration of apomorphine without the informed consent of the pa. 
tient ran afoul of the constitutional proscription against clUel and 
unusual punishments. 

Clearly, then, aversive and punitive programs of behavior control 
can no longer be resorted to with complete therapeutic freedom. In
deed, forcibly subjecting patients even to schemes of positive re~
forcement-"reward therapy" -is a process also headed for legal dif
ficulty. Programs of "token economies" in which tokens, earned for 
appropriate behavior, can later be cashed in to purchase desired items 
and events, may pose difficulties because patients may begin in such 
programs at legally unwarranted stages of deprivation. Similar dif
ficulties may be encountered in the "tier systems" in which privileges 
are dependent upon one's place in a hierarchy and in which one's 
place, in turn, is dependent upon appropriate behavior. 

In many token e~onomies and tier systems, ~ood, beds, ?rivacy. ·an~. 
ground privileges are used as "reinfw"Cers'~ which are a~~ble onl~ if 
earned by engaging in appropriate behaVIor. Yet, decISIOns defining 
rights of patients, such as Wyatt v.. Stickney,~ are in~gly sug
gesting that patients are constitutionally emltled to such Items and 
events as part-and-parcel of a humane psychological environment. 
Considerable doubt is thus cast on the legality of the continued'use of 
such conting6711ly available reinforcers. . ., 

Elsewhere, this writer has summarized the possIble unpact of 
Wyatt and related case law and statutory developments on token 
economies and tier systems: 

According to the Wyatt court, a residence unit with screens 
or curtains to insure privacy, together with "a comfortable bed 

C'X'. at! 
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: . . ~ closet or IQc~er for (the patient's] personal belongings, 
a chrur, and a bedSIde table. are all constitutionally required.'f 
Under Wyatt, patients are also insured nuttitionally adequate 
meals with a diet that will provide lIat a minimum the Recom
mended Daily Dietary Allowances as dev1elopt,>d by the National 
Academy of Sciences." Wyatt further enunciates a general right 
to have'visitors, to attend religious services, to wear one's own 
clothes (or, for those without adequate clothes to be provided 
with a selection of suitable clothing), and to ha~e clothing laUll
dered. With respect to recreatio~ Wyatt speaks of a right to 
exercise physically several times weekly and to be outdoors regu
larly and frequently, a right to interact with members of the 
o~her sex, and a right to have a television set in the day room. 
Fmall:y, apparently borrowing from Judge Bazelon's opinion for 
the DIStt:ict of Columbia. Circuit in Covington v. Harris, Judge 
Johnson In. ~yatt rec?~ that "patients have a right to the 
least restnctlve conditions n€eessary to achieve the purposes 
of commi~n:ent" -presumably including, if clinically acceptable, 
ground pnvileges and an open ward. 

Thus, . . . the usual reinforcers will be legally unav$lable: 
The emerging law appears to vindicate the assertions of the 
patients who, at the inception of the Patton State Hospital token 

./ . ted t e~onomy, pom ou to the nurses that the state had an obliga-
tion ~o feed them and that the nurses were acting illegally in 
denymg them entrance to the dining room." Chronic patients 
at Anna State Hospital who had to work for screens and personal 
lock~rs to insure. privacy would, under Wyatt, have those items 
prOVIded noncontmgently. According to the ''least restrlctive con
ditions" rationale of Covington and Wyatt it would seemingly 
be impermissible to house on closed w~ those patients clini
cally capab~e ~f exe~ising ground privileges, such as Richmond 
State HospItal s adnuttedly non-psychotic alcoholic patients who, 
be~ore the onset of the token economy program, would have 
qUIckly been placed on an open ward. The identical ''least restric
tive conditions" rationale would presumably also invalidate pro
~, such as the o?e at Anna State Hospital, in which ground 
pnvileges or s?pe~sed w~' are available only by purchase, 
and programs In which outnght release from the institution is 
conditioned upon the accumulation of a set number of tokens 
or pointS.51 

At the Medical Center for Federal Prisoners at Springfield, Mis
souri, a tier system established by the Federal Bureau of Prisons, 
known as the START program (Special Treatment and Rehabilitative 
Training), was recently subiected to constitutional challenge. Part of 
the challenge was aimed at the level of dep-rivation in the lower tiers 
of the program, where reading materials, exercise opportunities, and 
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visitation rights were sharply limited. Because the Bureau of Prisons 
decided, while the litigation was still in process, to terminate the 
Springfield START program, the Federal court hearing the case 
dismissed most of the issues as moot, and accordingly did not square
ly address the deprivation issue.52 But the Bureau of PrisOYlS has in
dicated that it intends to employ positive reinforcement principles in 
future correctional efforts. If these efforts entail levels of deprivation 
comparable to START's, further litigation of the issues can be ex
pected. State-run tier systems, such as the one operated by Mary
land's Patuxent Institution, may also fmd themselves targets of 
START-type lawsuits if their levels of deprivation are sufficiently 
severe.53 

As in the case of the right to treatment, the right to resist treat~ 
ment operates differently with respect to parens patriae and police 
power patients. According to the emerging view, if a patient or 
prisoner is mentally competent to decide about matters of therapy 
and gives informed consent, the therapy can go forward; but if the 
competent person refuses consent, the State lacl<s a sufficiently com
pelling interest to thrust the therapy upon the patient. If, on the 
other handf the patient is incmnpetent instead of competent, his 
acquiescence or refusal is not determinative, and in certain instances 
a surrogate decisionmaker (guardian, Human Rights Committee, 
court, etc.) can consent even to intrusive therapies ~!ess restrictive 
techniques seem unsuitable and if the proposed therapy seems, in a 
cost-benefit sense, to be in the best interest of the incompetent pa
tient.54 

Since incompetency is regarded as part-and-parcel of the parens 
patriae commitment power, parens patriae patients will presumably 
be eligible for forced treatment if the other important tests-best in
terest and least restrictive alternative-are also met. Police power 
conunitments, on the other hand, are based on potential dan
gerousness but do hot necessarily require a level of mental disability 
amounting to incompetency. Police power patients, therefore, may be 
in a position to refuse intrusive treatment, although the propriety of 
their continued confinement while dangerous may, for public protec
tion purposes, be constitutionally affirmed.55 Superficially, it may 
seem curious that parens patriae patients-by far the more innocuous 
of the two categories of patients-may be subjected to unwanted in
trusive therapies, whereas their dangerous police power counterparts 
may head off such therapies by their mere say-so. Upon closer analy
sis, however, the constitutionally created irony seems to dissipate: If 
parens patriae patients are confined because of their need for treat-



16 

ment and for their mental inability to make competent treatment 
decisions, it seems reasonable for those patients to be given-or to be 
subjected to-appropriate treatment. But since police power patients 
are confined, despite mental competency, because of their dan
gerousness to society, it seems equally reasonable to allow such pa
tients to submit to therapy if they desire it and believe it will reduce 
the length of their confinement, but to also respect their competent 
refusal if they choose to satisfy society's public protection interest by 
simply remaining confined so long as they continue tc pose a serious 
societal danger. 

Since a large number of security-status patients are cornrnittt...'"-'d 
pursuant to a police power rationale, their right to resist intrusive 
therapeutic procedur~s will make it clear that institutions cannot 
reasonably be constructed with the. avowed purpose of forcibly 
reforming those patients. Nonetheless, as noted earlier, police power 
patients, wherever they are housed, should be accorded a right to 
seek appropriate treatment if they desire to altel' their behavior and 
if they can thereby shorten their period of compulsory confinement. . 

Informed Consent 

In order to pl'eserve the delicate balance betweenacco:"r1ing police 
power patients a right to refuse therapy, and at the sarne time to 
allow them to submit to therapy to which they give their informed 
consent, it will be necessary for the courts to corne properly to grips 
with the concept 6f consent. 

One impediment to approaching the consent notion carefully has 
been the conceptual confusion generated by the case of Kaimowitz v, 
Department of Mental Health.t',4; Kaimowitz was a Michigan trial court 
decision which, on constitutional grounds, barred the performance of 
experimentru psychosurgery on involuntarily confmed patients. The 
Kainwwitz court held that psychosurgery could not be performed 
without the informed consent of the subject, and held further that 
even apparently acquiescing patients could not submit to the 
procedure because such persons would be unable to give legally 
adequate informed consent. 

Informed consent, according to Kainwwitz and other authorities, 
can be broken down into the three constituent elements of com
petence, knowledge, and voluntariness. With respect to confmed pa
tients submitting to psychosurgery, the· Kainwwitz court found each 
of the required elements unsatisfied. Competence was absent because 
the court viewed the process of institutionalization as creating a de
pendence among patients which rendered them cognitively incapable 
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of making decisions as serious and complex as whether. to submit to 
psychosurgery, Knowledge was found :vanting because' the risks of 
psychosurgery were deemed so uncertain that consent to psychosur. 
gery could not be regarded as truly "informed." And voluntariness 
was absent largely because the desire for release was regarded as so 
overpowering that i~ would coe~ce patients into s~bmitting ~o psycho
surgery in order:J;o Improve thelX prospects for discharge. 

Elsewhere, ((thi~ writer has criticized the Kairrwwitz <;ourt's loose 
use of the;; three informed consent elements, which renders 
Kaimowitz difficult to distinguish analytically from instances where 
informed consent OUght to be found.67 It is clear that the Kaimowitz 

i court intended its holding to be confined to the special facts invr!ved 
in the case-that is, to procedures which are experimental, higrJy in
trusive, dangerous, and in "eversible. But such ?- limitation is not par
ticularly satisfactory in a conceptual sense. In any event, th~l"e is, a 
tendency at least among certain advocates to expand the. Km:mowttz 
rationale to cover a host of therapeutic situations other than psych(l-

" surgery. 
Of particular concern is the notion of voluntary consen~. 1f the le~ 

system wishes to preserve the delicate balance mentIoned earlier 
between allowing consensual therapy and disallowing nonconsensual 
therapy, it must "pierce through the rhetoric, fueled by t~e 
Kaimowitz case or at least by sloppy readings of that case, that m
stitutions are inherently coerciv0 and that, because the lure of release 
is so overpowering, voluntary consent is unobtainable in an institu
tional setting." (IS Should the inherent coercion formula be accepted 
and applied to a broad spectrum of intrusive therapies, t~e eff~t 
would be to vitiate the right to treatment because the followmg lOgIC 

would apply: Patients have a right to treatment. ~ey also have, a 
right to resist treatment in the absence of informet\\cortsent, But tn

formed consent cannot be given by institutionalized patients because 
any such consent would be inherently coerced rather than voluntary, 
Thus, patients cannot_ be forcibly. subjec~ ,to th~rapy, nor can t~ey 
voluntarily submit t6' it, for theIr SUbInlSSlOn will be equated WIth 
forcible subjection. . .,. . 

By such a process of reasonmg,our mstltutl~ns-for secuntt~tatu:' 
patients, for prisoners, and for involuntarily conf'med CIvil ~ ... 
tients-would be coiwerte<l, by the force of law, to humane holding 
facilities and nothing more. Atad under the label of paterruilisrn, pa
tients would l:ie deprived of a treatment option, and some would ~n. 
tinue to be conf'med because of their untreated dangerous behaVIor. 
That result seems as unacceptable as the opposite problem-the 
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traditional position from which we are rapidly moving-of a 
therapeutic free-for-all, where therapists are allowed to detennine 
the appropriateness of treatment procedures for particular patients 
and to subject even competent protesting patients to those 
procedures. 

The solution seems to lie in recognizing that pressure to select a 
particular option, even if the pressure is generated by a desire to 
avoid or reduce incarceration, should not itself be deemed the legal 
equivalent of coercion. In other areas.,~f the law, that recognition is 
readily apparent. Plea bargains are upheld as voluntary even though 
motivated by a desire to avoid or reduce incarceration. Reasonable 
conditions of probation and parole are regarded as voluntarily agreed 
to even though, once again, their acceptance by prospective proba
tioners and parolees is often motivated by a desire to avoid or reduce 
incarceration. Coercion, therefore, should not be 'viewed as a doctrine 
which condemns pressure per se, but rather as a doctrine which 
guards against unfair or 'Unreasonable choices.59 Coercion should 
more readily be found if a patient is promised benefits for the mere 
act of participating in a program, or is threatened with additional ad
verse consequences for not participating, than if a patient ~s merely 
offered an opportunity to participate (with no benefits or detriments 
flowing from the participation decision per se) in a program which, 
should it actually alter his behavior and undercut the reason for his 
detention, may lead to his release.70 

C. Indeterminate Confinement 

A hallmark of most existing or proposed schemes for the commit
ment of "special" or "security" patients has' been commemf'nt for a 
wholly indeterminate period, justified on the grounds of public pro
tection or therapeutic necessity or' both. Increasingly, however, in
determinate sentencing (and even ''indefinite'' sentencing, where 
there is a set maximum, but where release can antedate the max
imum expiration date) is falling into rather widespread disrepute on 
policy grounds and, more recently~ even on emerging legal and con
stitutional grounds. Accordingly, a'3 this section will seek to demon
strate, legislators slwuld not prqpose cammitment statutes for special 
or security patients with the confidence of being able to confine those 
patients jor an indetenninate period. 
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Arguments in Favor of Indeterminate Confinement 

There are, of course, seve~ positive ar~ents that hav~ been ad
vanced in support of indetermmate sentencmg. ~ese have oc-'en ~ 
fully catalogued by E. Barrett Prett~ .Jr., m ~ recent authonta
tive study 71 of indeterminate sen~n~mg Wlth partIcular reference to 
its operation at the Patuxent InstItution: 

(a) It allows the fullest possible implementation of the rehabilita
tive ideal of correctional reform.-
(b) It offers the best means of motivating involuntarily com
mitted inmates to work for rehabilitation, since t~ey . hold: the 
key to their release in their hands, and motivatIO?, IS. a 
prerequisite for rmmy, although not all, fonus of rehabIlitatIve 
treatment. 
(c) It offers the maximum protection to' society from .hardcore 
recidivist and mentally defective offenders, and pubhc safety 
is a primary concern of the criminal law. .. .. 
(d) It helps maintain an orderly environment Wlthin the mstitu-
tion. 
(e) It prevents unnecessary incar~eration of an offender ~d 
thus helps to prevent the correctIOnal system from beconung 
a factory from which frrst offenders emerge as hardened 
criminals. '." 
(f) It offers a fel:\Sible,alternative to caPItal purushm~nt. . 
(g) It removes the judgment as to the length of mcarcen:tlOn 

. from the trial coutt judge and . puts it in t~e hands of. a. qualified 
panel of behavioral expe~ who make ~herr ~mal decISIon based 
on considerably more eVIdence than IS available at the post-
conviction stage of the trial.. . 
(h) The decision as to length of In~ceratIon r:flec~ the needs 
of, the offender and not the grav;ttJ: of the cnme, In the best 
interests of both society and the cnnnnal offender. 

. '(i) It prevents correctional authorities. from being forced, to 
release from custody an offender who IS clearly not ready to 

rejoin society. . .." . k" 
(j) It prevents th~ pro?lem offender from retreating mto a SIC 
role during rehabilitatIOn. 
(k) It acts as a deterrent to crime.72 

Arguments Against Indeterminate Confinement 

Despite the advantages, Prettyman himself, joining a chorus ~f 
other commentators, concludes that "the indetenni':':ate, sentence, IS 

self-defeating as a rehabilitative device." 73 Prett~ s CO?ClUSlOn 
derives in part from his witnessing the practical operatlonof mdeter-
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minate confmement at ~atuxe?t and in part from his . collecting, by 
means of a comprehensIve reVlew of the literature, the manifold ar
~ents advanced against the continuation of indeterminate sentenc
mg schemes:. 

(a) Tre~tment is a myth, and vocational training. is a fraud. 
~or VarIOUS reasons. ranging. from inadequacy of staffs to the 
diffic~ty of therapy m ~ maxlmum security atmosphere, inmates 
a;e neIther treate?, trained no: r.::ha~ilitated Claims of therapy 
SImply cloak bamshment to InstltutIOns devoid of treatment 
process~s. And i! there is no treatment, has not the entire case 
for the mdetermmate sentence disappeared? 
(b) Even if treatment were honestly attempted by adequate 
staffs, psycho~herapy ,with involuntarily committed patients is 
generally conSIdered difficult, and indeterminate sentencing may 
t~erefore supply only negative motivation which will be insuffi
CIent for achievmg long term results. 
~c) . Eve~ if ef~ecti.ve therapy were possible with some offenders, 
It IS neIther Justified nor proper for all offenders and there 
shoul~ be a right 1Wt to receive unwanted therapy. ' 
Cd) Smce the treatment is token and rehabilitation is almost 
nonexistent, the indeterminate sentence becomes a device to hide 
society's dehumanizing treatment of criminals, particularly those 
who ~r~ poor andlor members of minority groups. 
(e) SImilarly, by taking the criminal off the street while at the 
same time pron,rising rehabilitation, the indeterminate sentence 
mak~s it easy fo:: society to ignore the underlying social causes 
of <:nme. ~o put It another way, indeterminate sentencing allows 
SOCIety to l~olate .the fruits of its inadequate social policies when 
they are disruptlve but simultaneously to ignore the problem 
as. ~ whole since. the most unpleasant results (crime and 
cnmmals) are effectlvely removed. 
(f) ~n most instances, the indeterminate sentence is used as 
an ms~rum.ent of inmate control. The staff and the releasing 

. authonty SImply play God with the offender, wielding the varla
b!e se:r;tence as. 3: we~p?n .. Where a system entails so many 
discretlo~ declslons, It 1S fraught with the potential for abuse. 
(g) In practice, the psychiatrist becomes more of a jailer than 
a healer. While he is supposed to treat the inmate he also 
knows that he will have to testify in court at vari~us times 
about ?is "~atie?t" and that his recommendation to the releasing 
authonty Wlll virtually determine the inmate's release date. This 
put.s. the psychiatrist into ·an inherently untenable role, brings 
politIcal pressures to bear on his decisions, and restricts his 
freedom to work for the best interest of his patients. 
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(h) The designation of some offenders. as mentally ill is extremely 
arbitrary, as is the identification of those who fall within the 
statutory definitions of "defective delinquent" or "sexual 
psychopath." .As one commentator has implied in regard to the 
Maryland definition of a "defective delinquent," it could include 
virtually every offender except an unhehneted motorcyclist. 
Another has broadened the definition only slightly: "Apparently, 
any potential chronic miscreants could be found to be in /?uffi
cient emotional imbalance so as to justify invoking the jurisdic- .. 
tion of the statute." Once the defective delinquents .reach the 
institution, they are such a variable lot that it' i3 virtually im
possible to devise a single treatment approach that will meet 
the needs of the entire group. 
(i) There is a great danger that the indeterminate sentence will 
be used to punish political beliefs and unpopular views, especially 
those which antagonize the staff .. The religious and political. non
confonnist is the type of inmate who is most likely to fight 
the therapeutic system and thUs. to foreclose his own release .. 
Even among offenders, there should' be the right to be different. 
There are arguments for and against involuntary behavioral 
change, but innumerable authorities have warned against un
restricted use of behavioralistic principles to insure social order. 
(j) The indeterminate sentence structure encourages the smart 
or cunning offender and is more favorable to him than to a 
less intelligent offender, although the more intelligent offender 
may be the mi)st dangerous to society. This is because of the 
ease with which a smart offender can play the game and f091 
his captors. , 
(k) Despite the fact that courts are supposed to retain some 
measure of control, there simply is no adequate protection from 
life imprisonment in the guise of "the indeterminate sentence." 
Since release authorities are normally more concerned about pro
tecting the public than with releasing the prisoner at the earliest 
possible date, the practical result is that the institutionalization 
may stretch on endlessly. To put it another way, if the 
psychiatrist . recommends against release, and the authorities 

.,' refuse to release for any reason, no one will know that a mistake 
has been made. On the other hand, if the hunate is released 
and becomes a recidivist, the mistake is evident to one and 
all Because' of this uncertaihty and of the difficulty of predicting 
"dangerousness," . the sentence contravenes the individual rights 
of the inmates. Even where the sentence does not ultimately 
turn out to be for life, the result is a longer confinement than 
that which would have occurred had the inmate golle to prison. 
Moreover, in mo~t . persistent offender situations society is as 
well protected bya maximum sentence of, say, 30 years, since 
that term removes the offender past the age at. Which recidivism 
nonnallyoccurs.74 
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Shamming 

In practice, students of the indeternlinate sentence have repeatedly 
observed that patients and inmates are drawn to game-play
Ing-known colloquially as "shamming," "conning," or, in the parole 
release context, "programing" -in order to convince their keepers 
that rehabilitative efforts have been successful and that release is in 
order. Some inmates develop extraordinary skills in convincing in
stitutional staff and releasing authorities of the appropriateness of 
discharge. A Patuxent inmate summed up the situation to Prettyman 
in these words: 

. Look, man, most of us are good at shamming. We grew up 
m the streets surrounded by confidence games. Literature is 
available to everyone llow-hell, we talk as much about the 
Oedipus complex as about baseball. We know what these cats 
want to hear. Not the real gory stuff-what you're really think
ing-because that scares 'em and makes 'em think you're still 
dangerous. But you spill your guts in a nice kind of way and, 
act as if you're gaining all these insights. Now that you lrnow 
yourself and that you killed that girl because you were really 
killing your mother, you don't have to kill anymore. It doesn't 
seem to occur to 'em that I might want to kill my mother 
several times over. Hell, everything I've told 'em is a lie. One 
big sham.75 

So pervasive is the shamming phenomenon that at the security 
hospital at Atascadero, California, the' following anonymously drafted 
tongue-in-cheek but highly revealing document is in widespreac1. circu
l~tion: 

HOW TO SURVIVE A MULTIDISCIPLINARY 
MEETING 

(particularly if you're an aggressive sexual offender) 

Or, do these comments have any imp!ic.~tions for helping 
define what the hospital considers "tq~raI!eutlc" responses 

.. / ::1 
1. Give an account of your offensei\wh!ch correlates closely, 

if not exactly, with the Probation 'bfficer's report; particu
larly with respect to: (a) Whether a weapon was involved; 
(b) Whether physical violence was involved. 

2. Show remorse: e.g. "I'm sorry" "What I did was wrong" 
plus 25-50 additional words appropriately chosen. Include 
a reference to the yictim, and particularly make a "guess" 
about how badly they must have felt about your action 
towards them. 
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3. Be able to explain, very clearly and convincingly~ any discre

pancies between your description of your offense and that 
contained in the Probation Officer's report. 

4. Be able to give a nice "insightful" explanation as to why 
.you committed your offense. 

5. Be prepared to discuss any personal "beefs" which have 
accumulated with members of the hospital staff. These dis
agreem~nts mayor may not have anything to do with your 
presentmg problem. You can recognize -the begimrlng of such 
a discussion by hearing the staff member's voice become 
high pitched and louder than usual as they ask, e.g. "do 
you remember what, you said to me when . . ." or "is it 
not true that on the occasion of . . . , you said to' me 
that . . ." At these times the best guideline would be to 
quietly ~e~ with the ~taff member, without offering ally 
alternative VIew of the SItuation being described. 

6. "Accept" and agree with ~ny semi-punitive homespun obser
vations about your offense, such as "what you did was pretty 
sick, don't you think!" Headnodding and a quiet lIyes" as 
the statement is being made would be most helpful. 

7. Be prepared for irrelevant questions such as, It can you really 
have children?" or, "didn't your parents reallY'break up your 
marriage?" 

8. Be able to expjain how "the program" has helped you, and 
how it could be improved. (A brief suggestion or two would 
?e sufficient.) Do not suggest in any way that "the program" 
IS at all unclear to you, or that there may not, in fact, ~ 
be a program. , 

9. Never deny any statement contained in the Probation Of
ficer's report which is unfavorable to you (e.g. a weapon 
being involved; physical force being involved), and then later 
admit it. Particularly undesirable would be to clairri that 
the original denial on your part was due to "nervousness" 
or "being scared" or some other reasonable e}q>lanation. 

10. Be able to give a convincing description of what you will 
do if the same set of circumstances recurs which led to 
the offense for which you are now cornmed. This description 
should obviously include the comment that you would not 
repeat the same offense agam. Also, refer to having gained 
bett?r inner "controls" through treatment in the hospitals, 
gettmg more ''help'' by going to a psychiatrist, immediately. 

11. Be a patient here for three years. 

, 
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12. Make no statements which suggest that you, or others like 
you, are "entitled to" or "were justified in doing" any of 
the things which led to your hospitalization. 

13. Even though you believe you have made some positive 
changes, be sure to express doubt as to whether or not 
you are really "cured." Show concern about recidivating and 
the need to stay on guard. 

14. Be able to explain how you have made constructive use 
of the hospital's resom·ces. 

15. Tell how you have improved relationships with others to 
tolerate stress and frustration. 

16. Tell how yop. never.' strike out at others physically or ver-
bally. . 

17. If you had headache, ulcers of stomach or depressions, tell 
how you cried in therapy and confessed your wickedness 
and these physical pains and discomforts healed themselves 
without medications. 

18. Talk about disturbing dreams, especially nightmares or any 
recurring dream. 

19. Claim responsibility for everything in your life to the point 
where someone tells you it is not really your fault, as they 
shed a few tears in sympathy. 

20. Have a choice of realistic plans for the future and be willing 
to conform. Prospects for further training and constructive 
employment are great. 

21. Avoid reliance on religion and other "good" things but don't 
knock them. Plan to attend church to associate with the 
right kind of people. 

22. Be fearful of the use of alcohol in any form and strive 
to attend AA if alcohol was ever a problem.' The same for 
drugs. 

23. Tell how you used to USe "words" in group therapy, but 
then experienced deep feelings of regret for what you have 
done and a quiet desire to stop using words as a cover 
up for real feelings took place. Give examples similar to 
those you read in biographies of great men.7M 

Release Criteria 

To make matters worse, ef.forts at shamming-and therefore neces
sarily efforts at genuine rehabilitation as well-are often frustrated 
by the absence of clear-cut criteria for improvementlj and discharge. 
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Hugo Adam Bedau, a philosopher, has described four possible cor
l'ectional models which vary from one another in terms of the type of 
sentence and release standards. (1) A fixed sentence where relea,® is 
contingent simply upon reaching the expiration date; (2) an indeter
minate sentence where release is gauged by objective conditions 
(obtaining a high school equiValency diploma, etc.); (3) an indeter
minate sentence where release is gauged by subjective criteria 
(expressing "socially constructive attitudes/, etc.); and (4) an indeter
minate sentence where the inmate population is never informed of 
the release criteria. 76 While most administrators of special and .securi
ty institutions operating under an indetenninate sentence probably 
purport to follow model two (objective release criteria), the indeter
minate sentence in practice probably conforms most closely to model 
three (vague and subj~~tive release criteria) lil.t,d not infrequently to 
model four (unspecif'ied'1'elease criteria). 

If indetenninate conf'mement is to be continued in any form, it 
ought at least to conform to model two.·Models three and four are ex
amples of bad psychology as well as bad law. In a report to the Na
tional :prison Project, for example, Bernard Rubin, :M.D., criticized on 
psychological grounds the "Control Unit Treatment Program" at the 
United States Penitentiary a.t MariOn,71 a program which is somewhat 
analogous to an indetenninate sentence scheme. The Marion control 
unit program placed hostile prisoners in indefmite special confme
ment (with progressive tiers of increasing privileges) in order to alter 
their behavior and attitudes so that they might eventually re-enter 
the general prison population. Rubin found that the program had to 
operate capriciously, for the stated release criterion was simply one 
which 'lreflects the committee's confidence that the offender has ma
tured beyond the point of being a probable danger to other persOl".8." 
78 The absence of objective criteria for entering or exiting the pro
gram and for range progression within the program led Rub~ to con
clude that the Marion control unit system could not even be rightfully 
t.::rmed a "program" 79 Moreover, in Rubin's view the "program" 
worked actual harm: On the one hand, it corrupted the inmates by en
couraging dishonest game-playing and shamming; on the other, the 
lack of specifIed objective criteria was demeaning to the inmates and 
led to feelings of helplessness, frustration, and outright rage.so • 

Many observers agree with Rubin's assessment of programs which 
do not clearly specify behaviors necessary to trigger the valued con
tingency of release. Ralph W~tzel, for example, has noted that the 
success and efficiency of contingency management programs can be 
greatly fa~ilitated by the utilization of cues, prompts, and models 
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relating to expected behavior patterns.8l And Albert Bandura, in a 
recent provocative piece,82 notes that contingencies function to 
motivate and to impart information. Contingencies operate best, then, 
"after individuals discern the instrumental relation between action 
and outcome;" 1I3 and "behavior is not much affected by its con
sequences without awareness of what is being reinforced." 84 Bandura 
concludes that 

Not surprisingly, people change more rapidly if told what 
behaviors are rewardable and punishable than if they have to 
discover it from observing the consequences of their actions. 
Compeitencies that are not ah-eady within their repertoires can 
be developed with greater ease through the aid of instruction 
and modeling than by relying solely on the successes and failures 
of unguided performance.85 

These principles are, as Bandura admits, hardly surprising. Their 
intuitive sense is reflected in the anecdote about a father who, 
disturbed by his young son's propensity for foul language, went to a 
psychologist for advice on how to handle the problem. "Use principles 
of behavior modification," the psychologist suggested. "Punish your 
son contingent upon his use of nasty language." Anned with that ad
vice, the father the next morning asked his son what he would like 
for breakfast. The son replied (expletives have been deleted), "1 think 
I'll have some of; those ---- cOrlLf'lakes." The father promptly 
spanked the boy and sent him to his room for an hour of "time-out." 
At the expiration of that hour, the father brought the boy back to the 
table and said, "Now, let me ask you again, what do you want for 
breakfast?" ''Well,'' the boy responded, "I sure as --- don't want 
any of those ---- cornflakes!" 

If we are to expect patients and inmates to alter behaviors in ways 
that will gain release from indeterminate confinement without resort 
to game-playing and shamming, objective and clearly specified per
formance criteria must be provided. But even if this step is taken, 
successful legal challenges may still be leveled on constitutional 
grounds against the concept of conf'mement for wholly indeterminate 
durations. 

Durationa( Limits 

Legal commentators and :recent cases have urged the creation of 
durational limits on commement with respect to both the criminal 
system and the system of civil commitment. In terms of the criminal 
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law for example Norval Morris, concerned. about therapeutic ex-
" h . cesses and about our total inability to predict dangerousness, as m a 

recent article urged that criminal punishment should be justified by 
retribution and deterrence, should not have an independent goal of 
preventive detention, and ought not to have a reformative goal other 
than to make rehabilitative programs available to willing participants 
who are conf'med for periods set solely by retributive and deterrent 
considerations.86 In his article, Morris suggests intricate interplays 
between the deterrent and retributive variables to determine 
whether incarceration is justified, but in determining the maximat 
length of pennissible incarceration-the question of key concern f?r 
present purposes-considerations of deterrence fall out of Moms' 
scheme, leaving retribution to reign supreme. 

According to Morris, deterrence should drop out of the maximum 
length of incarceration determination because Of the following process 
of reasoning: 

To use the innocent as a' vehicle for general deterrence would 
be seen by all as unjust . . . Punishment in excess of what 
the community feels is the maximum suffering justly related 
to the harm the criminal has inflicted is, to the exter1;/; of the 
excess, a punishment of the innocent, notwithstanding its effec~ 
tiveness for a variety of purposes.87 

With deterrence thereby removed from the picture, Morris proposes 
that maximum lengths of incarceration be determined by the princi
ple of retribution or "desert:" Ilno sanction greater than that 
'deserved' by the last crime or bout of crimes for which the offender 
is being sentenced should be imposed." 86 Morris has, therefore> ac
tually converted retribution into a protective principle by urgh~~, 
in essence that a "retributive lid" be clamped on the length ~'f 

•• '.. . ',f 
pernusslble mcarcerabon·l 

Case law is beginning to accept the principle that a period oi e 

criminal confinement ought to be confined by a retributive lid-or at 
least by a "rough" retributive lid-and that considerations of refor
mation, deterrence, and preventive detenti?n. ought ~ot to pIa! a 
major role in creating constitutionally perrmsslble. ~um penods 
of incarceration. Actually, the statement of the pnnclple, as opposed 
to its accepted application, goes back as far as 1910, when ~he 
Supreme Court in Weems v. United States 89 announced a CO?Btl~U
tionally grounded mandate to the effect that 'it is a precept o~ Justice 
that punishment for crime should be graduated and proportioned to 
offense." 90 In recent years, the courts have begun to invoke the 
Weems "proportionality" rule, which is considered to be part-and-par-
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cel of the Eighth Amendment proscription against cruel and unusual 
punishments, to set aside at least those dispositions and sentences 
which are grossly disproportionate to the moral blameworthiness or 
seriousiless of the triggering offense.91 

Three recent judicial decisions are wOlthy of special attention. The 
earliest is the 1968 case of Watson v. United States,92 a decision of a 
tlm.'e-judge panel of the District of Columbia Circuit later vacated on 
othel,' grounds by the court sitting as a whole (en banc).93 Watson, an 
addict, was prosecuted in effect for the possession of narcotics, quite 
possibly for personal use, and upon conviction was given a mandatory 
10-year prison sentence without the possibility of probation or parole. 
The appellate court panel, reviewing the sentence, recognized that, 
when dealing \vith' narcotic addicts, stiff punishment might be 
required to reform offenders or to deter other addicts from pursuing 
the narcotic habit,94 but considered those justifications for punish
ment to be dwarfed by considerations of proportionality. In adopting 
a "rough retributive lid" principle to serve as a ceiling on punishment, 
the panel stated~ 

The only plausible justification for punishing such possession 
more severely is that, though less serious, it is harder to deter. 
But that rationale, while entitled to consideration, cannot support 
a penalty "out of all proportion to the offense" or to the culpabili
ty of the offender.95 

Another significant proportionality decision is the Fourth Circuit 
case of Ha7i v. Coiner.96 There, the court, on Eighth Amendment 
eruel and unusual punishment grounds, overturned a mandatory life 
sentence, imposed pursuant to a three-time habitual offender law, as 
applied to the petitioner, whose "priors" consisted of a peljury con
viction, a conviction for drawing a check in the amount of $50 when 
his account contained insufficient funds, and a conviction for trans
porting forged checks in the amount of $140. 

To the State's argument that the sentence was necessary-and 
therefore arguably not cruel and unusual-to deter others and to pro
tect society from habitual criminals,97 the court responded: 

Is it a rational exercise of state police power to put a man 
away for life-at tremendous expense to the state-because over 
a 20-year period he passed or transported three bad checks 
and might do it again? Life imprisonment is the penultimate 
punishment. Tradition, custom, and common sense reserve it for 
those violent persons who are dangerous to others. It is not 
a practical solution to petty crime in America. 9S 
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It is important to emphasize that the :rejection of the State's argu
ment indicates that the Hart court would condemn punitive excess 
even if it were demonstrated that the absence of a heavy peni&ty 
would lead· to others in the community committing similar crimes, 
and even if habitual committers of such crimes could be identified 
with ease. The Ha?"t court, in other words, would prefer a legal 
system where rather minor crimes are punished proportionately after 
the fact to a system which authomes life imprisonment as preventive 
medicine against property crimes. 

Another proportionality decision that is even more pertinent for 
our purposes concerned an explicitly indeterminate sentence (rather 
than a mandatory sentence for life or for a long nwnber of years) 
that was given to a criminal sex offender of a type clinically indistin
guishable from sexual psychopaths 99 who often find themselves under 
indeterminate commitment to security mental hospitals. The case in 
question is the 1972 California case" of In re lIynch.1OO Lynch, upon ~ 
second conviction for indecent exposure, was given a wholly indeter
minate sentence (which might therefore theoretically entail lifetime 
confmement). Invoking the proportionality language of Wemns,lOl C()U

pled with the California constitutional proscription against cruel and 
unusual punishments, the Lynch court found the indetenninate sen
tence imposed by the trial court to be without satisfactory legal sup
port. 

Like the courts which decided the two other recent cases discussed 
above, the Lynch court was unimpressed with State assertions that 
the interest of general deterrence and the need for sex offender 
isolation were sufficient to sustain the heavy penalty. Thus, the At
torney General's argument that the indetenninate sentence was 
necessary for deterrence was rejected-although perhaps only on the' 
limited ground that compelling evidence of the validity of the premise 
was not presented.102 Moreover, the State's assertion of a. need for 
isolation did not carry the day even though the comt recognized that, 
with respect to the sexual conduct at issue, the prospect for reci<¥v
ism is very real. The prospect of recidivism in the context of indecent 
exposure, real as it may be, simply does not,. in the words~ of the 
Lynch court, "justify the greatly enhanced punishment" 100 of mdeter-
minate confmement. 

Although Watson, Hart, and Lynch were decided in the con~xt of 
the criminally convicted, their carryover to the category of special of
fenders who are criminally committ.ed (and, by a somewhat different 
line of reasoning to the category of the civilly committed) is rather 
compelling. If, f~r e~ple, one accepts the Lynch principle that in
determinate corJinement of at least certain convicted sex offenders 
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must be legally replaced by a rough retributive lid, and if oue accepts 
the research [mdings that convicted sex offenders are clinically com
parable to committed sexual psychopaths,l04 it is difficult to justify on 
due process and equal protection grounds-and surely on grounds of 
sound social policy-the propriety of wholly indeterminate confine
ment for the' e-ategory of sexual psychopaths. Fmm a constitutional 
and pUblic policy standpoint, it is therefore important to recognize 
that, if two ~exually deviate gmups are in fact virt~tally indistin
guishable, the decision whether a sexual deviate will serve a deter
minate term as a convicted criminal or an indeterminate term as a 
corn:ni~te.d pati~nt must in ac~ua~ity rest on prosecutive, psychiatric, 
or judwwl whtm. The constttutiO'M.,l and policy objection can be 
reduced, of course, if the emer'ging requirtmWnt of (. ceiling on con
victed sex offender confinement is carried over to the category of cornr 
mitted sexual psychopaths. 

Several of the legal and philosophical factors discussed above could 
also be marshaled to condemn the indeterminate confinement at the 
Patuxent Institution of so-called Itdefective delinquents." According to 
a recent Patuxent Institution progress report, the legislative intent in 
enacting an indeterminate sentence was based upon the following pol
icies, to which the Institution faithfully subscribes: 'IThe idea was 
coming to prevail that punishment meted out in proportion to the 
se~ousness of the offense is not the only answer to the problem of 
crune, but that treatment of the offender and protection of society 
are also important and suggest an indeterminate sentence." 105 But in 
light of Lynch and related rulings, and in light of the views of com
mentators such as N orval Morris, l'the idea is now coming to prevail" 
that proportionality is the essence of the maxhnum length of confine
ment. The treatment rationale offered by the Patuxent report is un
dercut by the disappointing outcomes of therapy and, even more im
portantly, by the emerging right of competent inmates to refuse 
treatment. The public protection rationale offered to justify confine
ment beyond limits set by retributive standards is undercut by docu
mentation that future dangerousne~s is virtually beyond our current 
predictive capacities. And, although not offered by the Patuxent re
port, a justification based on considerations of general deterrence 
would be undercut by the point made earlier that confmement for 
deterrent purposes in excess of retributive limits is, to the extent of 
the excess, the equivalent of the concededly objectionable device of 
punishing the innocent for the utilitarian purpose of deterring possi
ble criminal activity by others. tOO Consequently, if Patuxent's confine
ment period is to be brought into conformity with presently prevail-
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ing (or at least emerging) legal and philosophical notions of sentenc
ing, incarcerative ceilings should be set which are proportional to the 
"last crime or bout of crimes for which the offender is being sen
tenced." 107 

The argument for constitutional limits on the length of confinement 
in therapeutic and noncriminal contexts was given a recent boost by 
important and much quoted language in the United States Supreme 
Court case of Jackson v. Indiana.los In the course of setting a con
stitutional clamp on the period that a defendant may be committed as 
incompetent to stand trial, the Jackson Court stated broadly that, "at 
the least, due process requires that the nature and duration of com
mitmELl1t bear some reasonable relation to the purpose for which the 
individual is committed." lCl9 

The Jackson due process durational limit language indicates that, 
even outside the crfiriinal context, where retribution is inappropriate 
and where it may be(sometimes inappropriate to use retributive lids 
as guides to setting ceilings on civil confmement,110 incarcerative 
limits can and will be set, under a substantive dUe process rationale, 
according to the purpose of the ~'l :p'lInit.ment.1l1 Invoking the per
tinent language of Jaekson, for eXiM~)ple, a recent law review article 
has argue4 that, as part of constitutional due process, durational 
limits are required on civil commitments.112 The article argues persua
sively: 

Statutes which provide fot' indefinite confinement assume that 
following the initial commitment order, the state retain.c; authori
ty to detain the individual until its authority is challenged and 
shown no longer to exist. However, since the staoots authority 
to confme an individual deMnds on his, present status, the 
original commitment determination would seem to establish orily 
that the individual is committable at the time of the hearing 
and for the period during which that status is unlikely to change. 
Upon the expiration of that period, the state should be required 
to release the patient or to demonstrate that further confinement 
is justified.1l3 

The article suggests that for parens patriae patients, a 3-6 month 
conur..itment period would be appropriate,114 and that for civilly com
mitted patients confined under the police power, a longer period could 
be constitutionally justified, although not a wholly indete~te 
oneYs The distinction with respect to maximum durational limits 
between parens patriae and police power patients is a theoretically 

. and practically important one. Given the difference in the pUrpose of 
commitment between tJwse two categories, it is important to recognize 
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that different durationaZ limits for tJwse categories. could b~ ~cmstitu
tionally supportable. If it is. mistakenly assumed that all CiVilly com
mitted patients must be treated with complete equivalence, ~ven with 
respect to duration and release standards, legislatures nught ~ell 
refuse to reform commitment laws for the benefit of parens patnae 
patients because they might improperly believe, any such duration 
and release stan'dard benefits would also have to be applied to the 
very different ·::iild dangerous category of police power patients. 

CHAPTER III 

Specific Categories of Patients 

A. "Special" Offenders 

"Many of the problems associated with suoh "speoial" offenders IlU 

as sexual psychopaths and defective delinquents have already been 
discussed in the preceding portion dealing with general issues of con
cern. However, special attention should be given to the point that 
selection criteria for connnitment under special offender statutes are 
typically (and perhaps inherently) vague and rely on assessments of 
future dangerousness. The hazards· in-or virtual impossibility 
of-predicting dangerousness have been so well documented in recent 
careful studies that little need be said of the matter here other than 
to underscore· their crucial findings. us Equally important, but less 
discussed in the literature, is the matter of vague commitment 
criteria and the related matter of how such vague standards result in 
arbitrary decisionmalcing by mental health professionals and comr 
mitment cO'u.rts.1l7 

Often, a person accused of a crime and also considered mentally 
disturbed can be legally processed in a number of alternative ways,11s 
and the ~hoice of a particular alternative may depend on arbitrary 
and nonclinical criteria. The problem is particularly compounded if the 
conditions and terms of confinement vary considerably among the al
ternative avenues. In jurisdictions in which special offender laws are 
in operation, these arbitrary selection problems are especially evident. 

The operation o( Maryland's defective delinquency law is a case in 
point. The fluidity of the defective delinquency concept is reflected 
by the change over time in the types of offenders (property offenders 
versus violent offenders) referred by the courts to the Patuxent In
stitution for defective delinquency evaluations. As noted in a recent 
Patuxent progress report: 

The crimes resulting in referral to Patuxent Institution (to 
be referred to as "last crime"), have shifted emphasis from 41 
percent for murder, robbery, assault, and rape (1955-1959), to 
71 percent being convicted for murder, robbery, assault and rape 
(1970-1972). The proportion for whom the "last crime" was a 
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so-called property offense (burglary and larceny), has decreased 
from 59 percent in 1955-1959, to 29 percent during the time 
period 1970-1972.119 

Startling evidence of arbitrariness in the administration of the 
since repealed Michigan sexual psychopath Goodrich Act is provided 
in a relatively recent article by Professor Grant MorriS.120 Morris 
quotes a report to the Michigan legislature by a Special Committee 
on Mental Health Legislation which had studied the discrepant treat
ment of sexUal deviates at the Ionia security hospital and at the 
Jackson State Prison: 

[P]ersons committed to mental hospitals under this Act were 
for the most part minor or nuisance sex offenders, 'while sex 
criminals of the violent and dangerous variety were generally 
sent to prison. 

* * * * * 
Yet ironically, ... the sex offender sent to Jackson was nearly 

twice as likely to be paroled, within any given number of years, 
as his counterpart who ended up in Ionia. 

Case histories of minor offenders subjected to incredibly long 
terms of confinement after being "Goodriched" into Ionia, 
although presenting no real danger to the public, could be cited 
but have already been repeatedly considered by former stUdy 
committees and commissions.12l 

Legal Reform Options 

Now that the most important problems facing "special" offenders 
have, in this section and earlier, been brought to the surface, it is ap
propriate to discuss possible legal reforms trmt might reduce or 
eliminate the major problems. One legal avenue, which would 
satisfactorily address the problem of indeterminacy, would be to 
apply the criminal law maximum sentence even to offenders cornr 
mitted pursuant to special statutes for sexual psychopaths, . defective 
delinquents, and other categories. If such a lid were established, it is 
conceivable that courts would view the process of placing an offender 
in a special treatment program as constituting a mere "sentencing al
ternative," not requiring elaborate due process trappings. l22 On the 
other hand, it is at least equally conc~ivable that, despite the ceiling 
on corumement, courts might focus on the need for flushing out addi
tional pertinent facts (regarding mental illness, receptivity of the sub
ject to treatment, and the ~e) before "sentencing" an offender to a 
special treatment program, and might regard the special stigma of 
special corumement and the consequences of mistaken placement to 
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be matters. <particular importance. If that is the judicial perception 
of the problem, the courts might require, on due prOCe&f or equal pro
tection grounds, a ful~blown hearing, with procedural protections 
similar to a civil commitment hearing, before an offender could con
stitutionally be placed, even for a determinate period, in a special 
treatment program or facility.l23 

If a hearing is not required before a defendant is sentenr..ed to a 
determinate term as a special sort of offender, the indeterminate sen
tence problem will of course disappear, but other problems-such as 
the arbitrariness of the selection system-will not. Indeed, even if a 
prior hearing is required constitutionally or is gr'c:Ulted as a matter of 
legislative policy, the selection problems, although they may be 
soniewhat reduced, will be far from eliminated. To the extent that in
voluntary selection will rely on clinical judgments, predictions of dan
gerousness, and perhaps inherently vague criteria of commitment, 
problems of arbitrariness will remain even though they may be con
cealed under a guise of procedural protections. 

Another legal approach, which would be aimed at selection 
problems as well· as at problems of indeterminate confinement, would 
be to abolish special offender commitments, as Michigan did when it 
recently repealed its sexual psychopath statute. If that is done, sexual 
deviates may still be civilly committed if they are given the procedu
ral protections of a civil· commitment hearing and if they meet the 
substantive criteria for civil commitment. Alternatively, they may be 
criminally convicted and sentenced to probation or to a. determinate 
term of imprisonment. If the conviction-imprisonment route is fol
lowed, it will undersCore the need for increased psychiatric and 
psychological services at correctional. institutions.l24 Further, because 
greater numbers of persons with emotional problems will, under the 
conviction-confinemf(nt approach, find themselves in. prison,. mo~ 
prisoners than at' p'r(lsent are likely to. require transfer from the 
prison to a psychiatric unit a~ the prison or toa mental hospital. 
Greater use would be mad:e'·oftransfer statutes, which al'e the sub
ject of a later discussion in this'monograpb. Finally, because mentally 
disturbe<kpersons-and sexual offeiiders and child molesters (lmown 
in the prison community as "baby ~\>~sts") in particular-are often 
brutally treated in a prison envir~funeiit, it' may at times be advisa
ble, as the later discussion proposes, to allow, under certain circum
stances, a mentally disturbed prisoner to transfe~ voluntarily to a 
mental facility even if the prisoner does not meet the standards for 
involuntary. commitment and transfer. 
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A third alternative, which seems to overcome indeterminate Set7r 

tence problems arul most selection problems withaut totally abolish
ing special treatment programs, was recently submitted in draft form 
to the Minnesota Legislature and is based upon a sex offender report 
prepared by an interdisciplinary group of faculty members at the 
University' of Minnes6ta.125 Portions of the interesting and 
noteworthy legislative proposal, which deals exclusively with the sex
ual offende~ category of tlspecial" offenders, are set out below: 

Section 1.' [CREATION OF THE CENTER FOR 
RESEARCH ON SEXUAL OFF/ENDERS.] There is hereby 
created the center for research on sexual offenders for the pur
pose of investigating the nature of sexual offenses, studying 
the prevention, control and correction of antisocial sexual 
behavior, evaluating sex offender treatment programs operated 
or utilized by the state, and examining convicted sex offenders. 
The center shall conduct presentence examinations of convicted 
sex offenders and report the, results of each examination to 
the court. The center shall also periodically examine each of
fender while he serves his senten<:e and report its conclusions 
to the Minnesota corrections authority to assist that agency in 
determining the individual offender's eligibility for parole, and 
shall periodically examine these offenders placed on probation 
or parole and report their conclusions to the department of cor
rections. 

Subd. 3. [APPOINTMENT OF A DIRECTOR AND HIRING 
OF STAFF.] The board shall appoint a director, chosen on the 
basis of competence in either psychiatry, psychology, corrections 
or other related social science profession. The director shall hire 
staff competent in the areas of criminal law, psychiatry, 
psychology, soCial welfare, corrections and medicine and such 
clerical staff as are needed to fulfill the center's duties in ac
cordance with this act .... 

Sec. 2. [CONVICTION OF A SEX OFFENSE; PRESEN
TENCE REPORT.] Subdivision 1. Any person convicted of a 
sex crime shall be committed for no longer than the maximum 
sentence time provided by law for that particular crime. 

Subd. 2. If a person who is 18 years of age or older at the 
time of his apprehension is convicted [of committing or attempt
ing to commit a sex crime], the ,court shall commit him to ~he 
commissioner of corrections who shall cause him to be studied 
and examined by staff from the center for research on sexual 
offenders for a presentence social, physical, and mental examina
tion. The court and all public officials shall make available to 
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the center's staff conducting the examination, the commissioner, 
and the offender, all pertinent data in their possession in respect 
to the case. 

Subd. 3. If, the court commits a person to the commissioner 
for securing an examination by the center's staff, the commis~ 
sioner shall order the offender detained at a place he has 
designated for that purpose. 

Subd. 4. Upon completion of the examination, but not later 
than 60 days after the date of the commitment order, a report 
of the examination and the recommendations made by the center 
staff shall be sent to the eommissioner and the court. 

The report shall include the examining staffs determination 
as, to whether the offender is dangerous to the public, whether 
he should be placed on probation, and whether the offender 
will respond to treatment. 

Subd. 5. [DISPOSITION WHERE TREATMENT IS NOT 
RECOMMENDED.] If it appears from the report that the 
centers examining staff has determined that the offender would 
not at this time respond favorably to treatment and therefore 
that the offender should not at this time receive treatment, 
and that the offender should not be placed on probation, the 
court shall sentence the offender to imprisonment for a term 
no longer than the maximum provided for that crime by law. 

Any offender sentenced to imprisonment under this subdivi
sion has the right to petition the commissioner for annual review 
of his case to determine whether he would at the time of review 
respond to treatment. • 

Subd. 6. [DISPOSITION WHERE TREATMENT ISRECOM
MENDED.] If it appears from the report ~t the c~ntetr ex~ 
amining staff has recommended that th~.cffender receive r:at
ment and that the offender should jJ;0't be placei!. on pro. batlOn,. 
the court shall allow the offender} to choose either to agree 
to receive treatment in a secure treatment facility, or to refuse 
treatment and serve his sentence in a. prison facility. 

An offender committed under this subdivision may petition 
the commissioner for transfer between the two types of facilities 
described in this subdivision, but im no case shall.an offenderc 
be allowed more than two transfers at his own request, 

If the center examining staff has recommended that the of
fender be sentenced according to this subdivision, ,and the of
fender agrees to receive treatment, the offender. ~hau be~
mediately transferred to a secure treatment facility to begm 
serving his sentence. 

If the center examining staff has determined that the offender 
is not dangerous to the public and should be seD:~nc:cI to p~ba
tion, the court shall place the offende:. on p~bation, sub~ect 
to the condition that the offender partiCipate ill an outpatient 
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program approved by the commissioner. Successful participation 
in such an outpatient program is required for successful comple
tion of probation. 

If the offender is on probation, he shall be periodically ex
amined by staff from the center which shall report its conclu
sions to the commissioner. 

Sec. 3. Subd. 2. [PAROLE.] Any person under the commis
sioner's custody pursuant to this section may be paroled if it 
appears to the satisfaction of the Minnesota corrections authority 
that he is capable of making an acceptable adjustment in society. 
The center's examining staff shall examine each offender and 
shall make a Wlitten report to the corrections authority concern
ing the staff's !!onclusions with regard to parole eligibility. 

Although there are several weaknesses in the Minnesota draft,126 the 
statutory proposal presents several unique advantages. Indeterminate 
confinement problems are overcome by the requirement that the 
criminal law sentencing lid apply to both correctional and therapeutic 
confinement. Problems of arbitrary selection are largely overcome by 
giving the offender the option of therapeutic or penal placement.127 
The ability of the offender to request, on two occasions, transfer from 
one type of facility to the other insures him an opportunity to make a 
decision that is truly informed (based on personal experience of the 
conditions at the two institutions) and that takes into account his per
ception of his physi,cal security at the respective facilities. 

B. Defendants Found Incompetent to Stand Trial 
. 

Traditionally, security mental hospitals have been populated in 
large part by defendants found incompetent to stand trial (1ST) or by 
defendants being evaluated to determine their competency to stand 
trial. t28 Until very recently, the typical situation involving 1ST defen
dants could have been portrayed as follows: defendants alleged to be 
1ST would be automatically confmed, often in a maximum security in
stitution, for a rather lengthy (30-90 day) period of evaluation; 129 ulti
mately, a court hearing would be held, and those persons judicially 
found 1ST ("1ST's") would be automatically committed to a. security 
hospital for an indefmite period (until competent to stand trial),l30 
perhaps to last a lifetime. t31 

Because of a highly significant Supreme Court decision and certain 
other developments, the 1ST legal confinement situation is now un
dergoing a radical alteration. Invoking equal protection and due 
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process considerations, the Court, in the 1972 case of Jackson v. Indi
ana,132 ruled unconstitutional the indefinite confmement of 1ST's pur
suant to procedures' and substantive standards which fall below the 
standards employed for the civil comrnitment of the mentally ill. Ac
cordingly, the mere filing of criminal charges and a determination 
that a defendant is incompetent to stand trial cannot authorize long
term hospitalization of 1ST's unless there has also been a civil com
mitment hearing, a showing of dangerousness, etc. The Jackson Court 
did, however, approve a limited commitment of persorul holding 1ST 
status: 

We hold, consequently, that a person charged by a State with 
a criminal offense who is committed solely on account of his 
incapacity to proceed to trial cannot be held more than the 
reasonable period of time neces$3.ry to determine whether there 
is a substantial probability that he will attain that capacity in. 
the foreseeable future. If it is determined that this is not the 
case, then the State must either institute the customary civil 
commitIncnt proceeding that would be required to commit in
definitely any other citizen, or release the .. defendant. Further
more, even if it is determined that the defendant probably soon 
will be able to stand trial, his continued commitment must be 
justified by progress toward that goal.l33 

Jackson has considerable bearing on the question of the security 
status of persons who formerly fell within the 1ST category, for one 
likely result of Jackson is to shift and shuffle patients from the 1ST 
category-where secure confmement has typically been the case 
134_to the category of the civilly committed-where secure confine
ment is clearly the exception. Moreover, patients who have been 
9eclared 1ST, and who are thereafter released from 1ST status and 
c~nverted to a civil cotnmitment classification, are by no means neces
s:iji~v: dangerous enough to require secure confmement despite their 
civil ii:i~l. Many 1ST's are charged with only minor or property offen
ses. Thei-r incompetence to stand trial can result from a mental condi
tion which does not pose a serious threat to others, such as psychotic 
depression, . benign hallucinations, etc. Accordingly, if and when such 
persons are civilly committed, they may well need to be confmed pur
suant to the State's parens patriae power rather than pursuant to its 
protective police power. 

In light of Jackson, then, it can be expected that there will be fewer 
long-term 1ST patients, and fewer candidates f01" confinement in 
security institutions. A related development which should curtail the 
population of security facilities is a growing awareness that 1ST 
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evaluations need not consume a lengthy period of time, and that most 
of them do not have to be conducted in secure facilities. While 1ST 
evalu,ations have usually been condu,.cted in secure institutions over a 
30 to 90 day period, 'recent studies have conclw1ed that fully 70 per
cent of tlwse evaluations can adequately be condu.cted on an outpa
tient basts. l35 It is true that Jackson is silent on this matter and 
requires simply that 1ST evaluations be conducted within a 
lireasonab~e" time.l36 But Professors Burt and Morris, cognizant of 
the fact that the rights to bail and to a speedy trial are at stake, are 
hopeful that Jackson will not be i:q.terpreted to sustain existing prac
tice, especially since, liwith a sufficient number of psychiatrists and 
psychologists, di?gnosis could usu~lly be performed in a few days and 

. always in the defendant's home community." 137 
Moreover, when consideration is given to the right to bail, to the 

previously addressed concept of the least restrictive alternative, and 
to the fact that an 1ST adjudication need not involve a showing of 
dangerousness, it becomes evident that mandatory secure cor.ct1~e

ment of all defendants found 1ST is bad policy, bad psychology, and 
perhaps bad law. It does not seem justifiable to confme at a max
imum security institution, even for a f'nrite and limited pedod, "a de
fendant charged with car theft who, following an automobile accident 
shortly after the alleged theft, has developed a condition of amnesia 
sufficient to render him incompetent to stand trial." 138 Thc~ asserted 
justification for mandatorily cor.ct1ning such nondangerouSi ISTs at 
maximum security facilities or on locked wards at regionall hospitals 
is the prevention of escapes which might be motivated by pending 
criminal charges.139 Yet, although the legal responsibility of mental 
health facilities to prevent such escapes is a matter of substantial am
biguity,140 it seems preferable for the legal system to place fewer con
straints on the operations of those institutions and to relieve them of 
a function which more properly rests with the judicial bailing authori
ty. Mter all, if a court deems a defendant to be a sufficiently safe 
risk with respect to eventually appearing at trial and accordingly sets 
a reasonable bail or releases the defendant on his own recognizance 
(with or without attaching specific conditions to the release), such a 
defendant would, absent a mental condition affecting his ability to 
stand trial, be released to his home community. If, beca1l1se of in
capacity to stand trial, that same defendant is in need of psychiatric 
treatment, there seems little reason to :require rus confinement if out
patient psychiatric treatment would be clinically adequate or even 
preferable. Further, if effective treatment were to require his con
fmement, that alone does not seem to provide sufficient reason to re-

41 

gard him automatically as being also an escape risk in need of securi
ty sta,tus. More atten.tion needs to be given, then, to transferring the 
supposed security problems relating to nondangerous ISTs to the JU
dicial authority which sets bail and which tailors and sets appropriate 
conditions of pretrial release. In addition, at~ntion··o,ught to be paid 
to the possibility of deterring or dealing with escapes by invoIcing or 
creating criminal penalties for escaping-or attempting to 
escape-from mental institutions.141 

In sum, modern 1ST proposals, some antedating Jackson and some 
responsive to or fueled by that ruling, suggest a substantial decrease 
in the number of 1ST patients at maximum security facilities. Many 
patients thJYught to be 1ST can and will be evaluated as outpatients 
or as patients in local facilities; ilwse adjudicated 1ST will remain so 
for only a short while, after which they will. be released or civilly 
ccrmmitted (usually to civil facilities). Dwring the brief period when 
the patients are technically 1ST, they nzay be treated as outpatients 
in a civil facility, or, if security is required, at secure units of civil 
facilities. There is little indication that placement. at a separate 
secure institution is necessary or proper. 

It should be noted, however, that if there is a prohibition against 
bringing to criminal trial a person who is 1ST, and if a person who is 
1ST can be treated on an outpatient basis in his home community, 
there are certain potential antitherapeutic implications which might 
flow from that incentive system. Because of the "contingency struc
ture," a patient may receive "secondary gain" by staying in the 1ST 
role indefinitely. For, by remaining clinically 1ST while at large in 
the community, a patient may indefinitely postpone "pending" 
criminal proceedings without sacrificing liberty. Although it is not 
specifically addressed to overcoming the secondary gain advantages 
attached to outpatient 1ST status, the interesting Burt and Morris 
proposal to abolish the incompetency plea-and to criminally try de
fendants despite their incompetence 142-would deal a crippling blow 
to any antitherapeutic aspects of the above-described incentive struc
ture. 

Burt and Morris have also expressed concern that because of the 
durationallimit placed by Jackson on 1ST commitments, States will 
be reluctant to release 1ST r.:.atients after the expiration of the limit. 
States may instead be temp~ at the expiration of the 1ST commit
ment period, to shoehorn fonner 1STs into the civil commitment 
process. l43 Further, while Jackson requires that incompetency com
mitments be limited in duration, it does not specifically mandate that 
pending ~(!~arges be dismissed when the incompetency com-
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mitment period terminates.144 Accordingly, if former ISTs are civilly 
committed, the civil commitments can be .accompanied by criminal 
detainers or hold orders. That would lead to a situation which often 
entails corumement under onerous security conditions similar to the 
conditions of confinement under which ISTs have often been held.14.'; 

Burt and' Moms fear, 'therefore, that the pre-Jackson situation of 
indefmit(!, long-term security confinement of ISTs may in practice 
remain relatively unaffected by the Jackson ruling. They are particu
larly concerned that State officials, State courts, and State legisla~ 
tures will be so intent on confIning ISTs beyond the Jackson dura
tional limit that States will be reluctant to introduL'e needed reforms 
in their civil commitment statutes that could also make the continued 
confinement of one-time ISTs more difficult. As Burt and Morris put 
it, "States may well be drawn to greater abuse of the mad in order to 
be sure of ensnaring the bad." 146 Their full explanation is well stated: 

If state officials cannot bring to trial an incompetent person 
whom they believe to be a criminal, and cannot hold him simply 
because he is incompetent, it is far from unlikely that the civil 
~ommitment statute will be stretched to fit his case. 

Most civil commitment statutes lend themselves readily to this 
purpose: substantive standards are vague; fact-fmding processes 
are haphazard; and no effective time limits. on commitment are 
assured. While reform efforts have had useful impact in some 
states, J acks()'n invites the states to preserve the worst elements 
of their civil commitment laws in order to confine the I'criminally 
insane" who, lllder the BaxstromrJackson plinciple, can no 
longer be indefmitely confined as incompetent.147 

Abolition? 

The solution proposed by Burt and Morri~ a solution blocked only 
by rather easily discardable dictum in Pate v. Robinson 148 to the ef
fect that "the conviction of an accused person while he is legally in
competent viGi~ Ces due process," l49 is to abolish the incompetency 
,plea per se. In its place, they would substitute a trial continuance not 
to exceed 6 mdnths, during which time the State must commit 
resources to help the accused attain competence. If competence is not 
attained within the 6-month period, the State must either dismiss 
criminal charges or, if appropriate, bring the. accused to trial with in
creased defense discovery rights and a heightened prosecutive bur
den of proof, protections that will compensate in part for the ac
cused's continued incompetence. The authors have embodied their 
proposal ig a useful set of proposed rules of court: 

PROPOSED RULES OF COURT GOVERNING 
TRIAL CONTINUANCES FOR MENTAL 

DISABILITY 
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(1) A motion for trial continuance may be filed by the defen
dant or by the prosecuting attorney alleging that the defendant's 
competency to stand trial is impaired by mental disability; that 
is, that the defendant lacks sufficient present ability to consult 
with his lawsver with a reasonable degree of rational understand
ing and/or that he lacks sufficient understanding of the 
proceedings against him. 

(2) Upon the filing of such a motion, or upon the court's 
independent determination that there is a question regarding 
the defendant~s competency to stand trial, the court shall conduct 
a hearing. If, at the hearing, the court determines that there 
is sufficient reason to believe that further examination of the 
defendant by licensed psychiatrists is necessary to determine 
the defendant's trial competency and his prognosis for greater 
competency, the court may adjourn the hearing for this purpose 
for a period of no more than three weeks. 

(3) The court shall determine, at the hearing if adjournment 
is tmnecessary, or at a subsequent hearing no more than three 
weeks after the initial hearing if adjournment was necessaryf 
(a) whether the defendant is incompetent to stand trial because 
of' mental disability and. if so, (b) whether there is substantial 
probability that the defendant will become competent to stand 
trial .yithin \ six months.\ If the court \ finds t.hat psychother
apy B9A I is required to rem~dy the defendant's \ djsll,bility, theco'liii 
shall determine whether an adequate individual plro1 for the 
defendant's treatment has been prepared. An adequate plan will 
specify the program and facilities available for treatment of' 
the defendant and the prior treatment experif~nces with com
parably disabled persons upon which is based the claim of a 
substantial probabUity that the defendant will bE~ome competent 
to stand trial within six months. 

(4) If the court makes affmnative determinations under sec
tions (3) (a) and (3) (b), the court shall grant a trial continuance 
of no more than three months. If the defendant requires 
psychotherapy to remedy his disability but is unable to afford 
such treatment from his own resources, . the court shall order 
that the state provide psychotherapy services to the defendant 
on all out-patient basis unless it is clearly necE!ssary that treat
ment be provided on an· in-patient basis to make him competent. 
If in-patient treatment is clearly necessary, the court may order 
the defendant confmed for psychotherapy in anlappropriate state 
facility. 

. '. 
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(5) No more than three mO'nths following the grant of the 
trial continuance authorized by sectiO'n (4), the court shall conduct 
a hearing to' det,~rmine (a) whether the defendant remains incO'm
petent to stand trial because of mental disability and, if so, 
(b) whether, on the basis of the defendant's progress toward 
remedying his disability, there is a substantial probability that 
the defendant will becO'me cO'mpetent to stand trial within three 
months. If the court makes affirmative determinations under 
subsections (a) and (b) of this section, the court may grant a 
furtner trial continuance for no mO're than three months. The 
court may O'rder, or continue its previous order, that the defen
dant be confined for psychotherapy in an apprO'priate state facili
ty as provided in sectiO'n (4). 

(6) A motion for trial continuance shall not be granted solely 
because tranqui:lizing drugs or O'ther medications have been or 
are being administered to the defendant under medical direction, 
unless the court finds that there is substantial prO'bability that 
the defendant will not require the drugs or medication to be 
competent for trial within the appropriate time limit presctibed 
by section (3) or (5). 

(7) If, under the procedures set out in sections (3) or (5), 
the court determines that a defendant is incompetent to stand 
trial because of mental disability but that there is no substantial 
probability that such incompetency will be remedied within the 
apprO'priate time limit, or that such incompetency has not been 
remedied within the time prescribed by section (5), the court 
shall grant no trial continuance on the ground of the defendant's 
incompetence. If the prosecuting attorney indicates an intention 
to bling the defendant to trial, the court shall determine at 
a pretrial hearing whether fundamental fairness to the defendant 
requires that special trial or pretrial procedures be used in order 
to redress his disabilities. The court may prescribe any or all 
of the special pretrial and trial procedures set out below, or 
such O'ther procedures as it deems necessary: 

(a) Plior to trial, the court shall review all the evidence that 
the prO'secution intends to offer at trial and shall order pretripJ 
disclO'sure of evidence that would materially assist the defendant 
in overcoming the disabilities 'under which he labors. Disclosure 
of evidence that may endanger the lives of witnesses, or in 
any way promote substantial injustice, shall not be ordered~ 

(b) On motion for directed verdict, either before or after jury 
deliberation, the court shall demand from the prosecution a 
higher burden of proof than would obtain in an ordinary criminal 
prO'secution, and the CO'urt shall insist on extensive corrO'boration 
of the prosecution's case with respect to issues on whlch the 
defendant is likely to be prevented by his disability from effec
tive rebuttal. 
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(c) If the trial is before a jury, the eourt shall instruct the 
jury that in weighing the evidence against the defendant, it 
shO'uld take intO' account, in the defendant's favor, the disabilities 
under which he went to trial. If trial is before the judge sitting 

_,alone, he shall take account of thO'se disabilities. 
<: (8) Any conviction shall be set aside if evidence that was 
not available for trial because of the defendant's incompetence 
subsequently becomes available and might have led at trial to 
a reasonable doubt regarding the defendant's guilt.tso 

In terrn..s of the need for security mental health facilities, it should 
be evident t}U,Lt patients who in the past }U,Lve largely contributed 
to the population of seCU1'e institutions would, under the Burt and 
Morris proposal, be funneled into the c(Y)-rectional system. Implenumr 
iation of their proposal, tJu."refore, would >~'equ1:re less emphasis on 
the construction of sec-ure institutions and more e:mphasis on extend
ing psychiatric and psychological ser'uices to the correctional commu
nity. 

The Burt and Morris proposal is an important and interesting one, 
deserving of serious consideration. It should be realized, however, 
that. their fears regarding impediments to needed reforms of civil 
commitment statutes touch on only part of the problem and deal with 
only one of the impediments. They recognize that needed civil com
mitment law reforms are unlikely to be realized unless and until cer
tain 1ST patients can sO'mehO'w be funneled into sO'me O'ther type of 
relatively long-term confmement. What they do not specifically ad
dress, however, is the extent to which the current civil commitment 
system itself-with its propensity for treating identically parens 
patriae and police power patients-is a major obstacle to commitment 
law reform. If it is believed that commitment law revision must take 
the form of providing equivalent treatment for these two disparate 
categories of patients, the "states may well be drawn to greater 
abuse of the mad [parens patriae patients] in order to be sure of en
snaring the bad [police power patients]." \5\ 

Establishing short durational limits on commitment, and vesting 
the power to release committed patients befO're that time in the uni
lateral hands of the hospital, may be wise and important goals for 
parens patriae commitment law reform. But if legislatures are under 
the impressiO'n that such reforms must also accrue to the benefit of 
police power patients, it is unlikely that those reforms would make 
their way into the statute bt)Oks. .Af3 was indicated earlier in the 
discussion on indeterminate confinement, however, differences in du
ratiO'nal confinement limits for parens patriae and police power pa
tients can probably be established in a constitutionally inoffensive 
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manner. And as a later section notes, some differences between the 
two patient categories can probably be established with respect to 
the extent of scrutiny attached to a hospital decision to release a pa
tient prior to the expiration of the durational limit. It may also be 
permissible to draw distinctions between the two patient categories 
with regard to living quarters, e.g., less restrictive conditions for 
parens patriae patients as opposed to more secure confinement (such 
as in the secu:t:ity unit of a civil hospital) for police power patients.152 

C. Civilly Ccmmitted Patients With Criminal Detainers 

A seldom discussed category of so-called· security patients is the 
group of civil patients against whom there are filed criminal detainers 
(hold orders)" A detainer· is simply a notification by law enforcement 
authorities to an institution that criminal charges are pending against 
a particular patient or inmate, coupled with a request that the institu
tion notify the appropriate law enforcement authority shortly before 
the person is to be released. Law enforcement agents can then take 
custody of the person for purposes of criminal prosecution. l53 The 
detainer problem is a considerable one in prisons, where perhaps 30 
percent of the population is under detainer,154 but it also exists to 
some extent in mental hospital settings. 

Whether in a correctional or a mental health context, there is a ten
dency to view persons agaim;t whom detainers have been fIled as ex
ceptional escape risks. Such persons accordingly tend to be viewed as 
candidates for mandatory maximum security classification.l55 Further
more, rehabilitative or therapeutic efforts are often frustrated by the 
existence of detainers. Persons subject to detainers are often un
willing or unable to engage in self-improvement efforts When their 
futures are so much in doubt. 

There is good reason for substantial concern for undue hardships 
that can be caused by the detainer system in view of the fact that: 

the filing of a detainer by a law enforcement agency by no 
means reflects a considered Ilrofessional judgment that prosecu
tion is warranted. Often, detainers are filed routinely, and the 
actual exercise of prosecutive discretion is deferred until the 
prosecutor is notified by the incarcerating institution of the in
mate's impending release. And sometimes detainers are 
seemingly fIled solely for their. nuisance or harassment value. 
In any case, of all the detainers filed, . . . "it is estimated 
that less than half . . . are exercised or even fued with any 
intention of being exercised." FinaTIy, those detainers which are 
eventually exercised often raise serious speedy trial questions. l56 
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Especially because of the infrequency with which detairurrs are ex
ercised, civil patients with detainers should?Wt be sent automatically 
to security institutions. Security should be individualized according 
to an assessment of the hisfm-y and clinical condition of 'lhe particu
lar patient, the severity of the outstanding chm·ge, the existence in the 
jurisdiction of effective criminal escape statutes, and, if it can be 
ascertained, the likelihood of the outsronding criminal charge even
tually being pressed. Even where security is warranted, it can 
generally be attained by confining such patients in closed civil wards 
or, in extreme instances, in a security 'l.tnit of a civil hospital. 

Simply because a civilly committed patient is under detainer does 
not justify a conclusion·. that the patient is incompetent to stand 
trial. 157 And since the Supreme Court, in Smith v. Hooey,l58 has held 
that a person does not forfeit his Sixth Amendment right to a speedy 
trial simply because he is confined with a pending detainer, legal or 
paralegal assistance should be provided to enable patients under 
detainer to invoke their Sixth Amendment rights and remedies. If a 
speedy trial is held and the patient is convicted, the uncertain state of 
his future will at least be resolved. But it is also possible that a pa
tient's de~and for a speedy trial may prompt the prosecuting 
authorities to dismiss the criminal charges, or the demand may result 
in a trial that ends in an acquittal. If either of the last two outcomes 
are forthcoming, the patient will no longer be viewed as an excep
tional escape risk and may then be treated as an ordinary civil pa
tient.159 

Legal or paralegal assistance should likewise be provided to civil 
patients with criwjnal detainers who were previously committed as. 
1ST's and who subsequently, after failure to regain competency, were 
civilly committed with the original criminal charges stiU outstanding. 
Jackson, it will be recalled, ruled that 1ST commitments could last for 
only a reasonable period, but the case did not specifically address the 
question whether criminal charges could remain outstanding in
definitely at the expiration of the 1ST' .!ommitment. Consequently; 
certain patients who in the past were· confined for long periods as 
1ST may, after Jackson, fall within the category of civilly committed 
patients with criminal detainers. Even if the Sixth Amendment· 
speedy trial guarantees do not apply to such civilly committed pa
tients while they remain clinically incompetent to stand trial, legal 
assistance for such patients would be helpful in assuring that the 
issue of' their competency is continually scrutinized. Such legal 
assistance could also take the fonn of negotiating with prosecuting 
authorities for dismissal of the charges. In addition, it should be 
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noted that the Jackson Court did at least recognize the possibility 
that constitutional questions could arise with respect to the indefinite 
continuation of criminal charges after the expiration of the IST com~ 
mitment period. Constitutional infirmities might be present, the 
Court suggested, on grounds of the Sixth-Fourteenth Amendment 
speedy trial guarantee or on the "denial of due process inherent in 
holding pending criminal charges indefinitely over the head of Ohe 
who will never have a chance to prove his innocence." 160 Thus, even 
for civilly committed detainer patients who are clinically incompetent 
to stand trial~ legal resources could be helpful and could lead to extin
guishing whatever legal basis exists for treating those patients as 
escape-prone secUlity risks. 

Finally, whether a civilly committed detainer patient is competent 
to stand bial or not, it is crucial to note that, especially because 
detainers are filed without much consideratio~ a prosecutor can often 
be persuaded to dismiss a detainer, particularly if the outstanding 
charge is not serious and if a compelling case can be made, as it often 
can be, that the existence of the detainer is antitherapeutic. 
Therapists and social workers could substantiate such contentions in 
appropriate instances and, acting on their own or preferably with 
legal assistance, could request the appropriate authorities to dismiss 
the detainers and charges. If instit ... tions are properly equipped to 
deal with detainers, and approach the problem from the proper per
spective, many of the custodial and countertherapeutic aspect.s of the 
detainer system can be overcome. 

D. Defendants Found Not Guilty by Reason of 
Insanity 

Traditionally, persons who have been found not guilty by reason of 
insanity (NGRI) have been subsequently committed to institutions. 
Typically, however, NGRI patients have been rather few in number, 
a fact explained by the relative rarity of cases in which the insanity 
defense has even been raised, .let alone raised successfully. Tradi
tionally, there have been strong legal disincentives to the assertion of 
the insanity defense. Until rather recently, the "successful" invocation 
of the insanity defense would often lead to automatwand indefinite 
confmement in a secure mental institution. Under such legal contin
gencies, the practice of criminal defense lawyers was to recomhlend 
raising the defense only to clients charged with the most serious of
fenses, such as those carrying a possible penalty of capital punish
ment or lifelong confmement. 
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Recent years have witnessed a diminishing of legal disincentives to 
assertion of the insanity defense. With the realization that an NGRI 
verdict simply establishes a reasonable doubt about sanity at the time 
of the crime, or at the most a .proof of insanity at that prior time, 
courts have, on due process and equal protection grounds, begun to 
find unconstitutional those statutes which authorize automatic com
mitment of persons found NGRI. 161 Since commitment should be 
premised on a finding of present mental illness and dangerousness, 
these courts ha.ve asserted that due process requires a post-NGRI 
verdict hearing relating to present mental status, and that equal pro
tection requires that the hearing conform roughly to procedural and 
substantive standards set by law for civilly committed patients.162 

Further, with the emergence of statutory and constitutional limits on 
lengths of commitment, defendants who raise the insanity defense are 
becoming less concerned with the possibility of indefinite hospital 
confine;mentYl3 Accordingly, it is likely that the NGRI defense will be 
raised more often in the future, and that there will be an increase in 
the number of "NGRI commitments" -a matter of considerable sig
nificance for the present study. It is also important to recognize that, 
as disincentives to the invoking of the NGR! defense decrease, and as 
more defendants invoke it, persons committed after an NGR1 verdict 
may no longer fall almost exclUSively within a class of perSffll-S 
charged with the most serious of criminal offemes. The need for 
secure confinement for all persons committed following NGRI ver
dicts, may, therefore, be open to serious question. . 

Insanity Defense Issues 

In the past when the insa.."1ity defense was rarely raised, it drew 
much academic attention (perhaps over-attention) but was not of. 
great practical concern. Now that it appears likely that the defense 
will be increasingly asserted, however, questions regarding its scope, 
and even its abolitio~ 164 have gained in importance. One of the strong 
arguments in favor of abolition of the defense (and presumably ap
plicable also to the narrowing or nonexpansion of the scope of the 
defense) is premised on the notion that "it is therapeutically desirable 
to treat behavioral deviants as responsible for their conduct rather 
than as involuntary victims playing a sick role." 165 

In a provocative recent article, however, John Monahan argued that 
there is little evidence one way or other to suggest whether society 
in general (composed principally of average, nondeviant citizens) 
"needs" the insanity defense: 166 

While there is no empirical evidence to support this presurn~ 
tio~ neither is there any to refute it. 
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The defenders of the insanity defense assume that its invoca
tion affects the attitudes of the populace through the psychologi
cal process of contrast., Citizens are exposed to the bizarre 
behavior of those labeled irresponsible through the ascription 
of insanity, and contrast their own "normal" behavior with that 
of the defendant. They reason: "He is irresponsible. I am not 
like him: Therefore, I must be responsible." 

It can also be argued, however, that the psychological process 
evoked by the insanity defense is more likely to be assimilation. 
If individuals frequently hear that some people are not being 
held responsible for their behavior, they may begin to wonder, 
"Maybe sometimes I, too, am not responsible for my behavior!' 

The insanity defense, however, affects the citizen's perception 
of responsibility in an unlmown direction, if it affects that per
ception at all. The argument that the citizen needs the insanity 
defense is, therefore, weak 167 

Even accepting all of Monahan's well-presented arguments, there is 
no compelling reason to accept his conclUSion. That is, even though 
there is no evidence to suggest whether the average citizen would be 
better or worse off with the existence of an insanity defense, there is 
a plausible argument that persons labeled nonresponsible by virtue of 
the defense (or at least by an expansive defense) may be in a worse 
position by virtue of the attribution of that label than they would be 
if they had been labeled responsible. Those labeled nonresponsible 
might come to perceive themselves as lacking in self-control, which 
may in turn induce an increase in their antisocial behavior. If that is 
so, society in general, which is obviously interested in keeping law
breaking behavior at a minimum, may be advantaged by the elimina
tion or at least nonexpansive treatment of the defense. 

Elsewhere, the significance of the label-attribution problem has 
been explained as follows: 

Of particular pertinence to the impact of labeling under the 
t.herapeutic (or nonresponsibfe] model is that the therapeutic 
premise attributes deviancy to causes other than individual 
responsibility. Consequently, it is not uncommon for deviants, 
borrowing from the language of psychiatry and related 
disciplines, to develop a "vocabulary of motives" for lawless 
behavior that includes a denial ,. of personal responsibility and 
an attribution of their aberrant behavior to causes beyond their 
control. More important, perhaps, is the fact that the denial 
of personal responsibility is accompanied by a self-concept that 
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accepts a lack of self-control, and the altered· self-image can 
in turn lead to increased deviance. 

Rotter has performed some interesting research on behavioral 
correlates of "p.er~ept~on~ .of causality.~' ~e has. developed a 
scheme for classlfymg mdlVIduals as beheVlng in IImternal" con
trol or in, "external". c.ontrol. In short, internals believe· they 
control theu' own destlmes, whereas externals attribute causation 
to outside forces. . . . Most sigrtificant in connection with the 
emerging therapeutic t;1odel, is Rotte~s rmding that internals 
really are more effective than are externals in altering their 
environments and in controlling themselves. For instance 
"internal inmates in a reformatory learned more than externai 
inmates did about. the reformatory rules, parole laws, and the 
long:range econOmlC facts that would help one get along in the 
outsIde world." A related finding-with possible sigrtificance for 
the fiel~ of addiction-~s that, after the ,release of the Surgeon 
General s report regarding the hazards of tobacco, internals were 
apparently better able than were externals to give up smoking. 

. ~~t. all of this suggests for present purposes is that even 
If mdlvldual responsibility is an illusion, it may be dysfunctional 
f?r. t.Is to "cease to regard people as agents of dignity and respon
slbIhty who are capable of being blameworthy fN' what they 
do." 168 

Monahan, drawing on a vast body of psychological literature comes 
to a very similar conclusion: ' 

The convergence of conclusions drawn from research on theo
ries of locus of control, cognitive dissonance, attribution, achieve
ment motivation, personal causation, reactance, and perceiVed, 
control among others, strongly suggests that the individual who 
perceives himself as free and responsible behaves very dif
ferently than the individual who believes that he lacks choice 
and responsibility. In general, the direction of this difference 
is toward a nigher level of awareness, initiative achievement 
independence and complexity for those who perceive themselve~ 
as freely choosing to behave in certain ways and as responsible 
for their behavior. The quality of life associated with these at
tributes is not lightly tampered with or casually disparaged.l69 

There is no evidence regarding the impact of the insanity defense 
on average (nondeviant) citizens, but there is a powerful argument 
that persons successfully invoking the defense may come to regard 
themselves (and behave) as lacking in control. Contrary to Monahan, 
this is reason enough for average citizens ai1d for society to consider 
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abolition of or contraction of the defense. If legislatures p'Un:rue that 
cou.?"se, many pm"sons who are rww committed as NGRI 1.mll fi;nd 
themselves in a prison setting.170 Although that group has not been 
large, the placement of those persons in correctional in.stituUons will 
again highlight the need for upgrading psychological services in 
pl-i.c;ons. Moreover, the offer of psychological services to those and 
other prisoners need not inherently contradict the emphasis on 
"internality" .and pel'Sonal responsibility rather than on "externality" 
and passive sick-role status. For instance, "reality therapy"-which 
focuses on what the offender has done rather than why he has done 
it-and a "problems of living" approach to personal difficulties, are 
rather far removed from the "medical model" approach which is often 
thought to induce sic,k;.role self-concepts. l7I 

The foregoing discussion, however, is premised on the notion that 
modern legislatures will seek to abolish or constrict the insanity 
defense. For a variety of reasons, however, legislatures may choose 
not to follow that course of action. If they do not, and if-as is ex~ 
pected-assertions and successful assertions of the insanity defense 
begin to rise considerably, more attention will have to be paid to 
procedures relating to the commitment and release of NGRI acquit
tees. 

Release Structures 

Typically, State procedures relating to NGRI's have been different 
from civil commitment procedures. Usually, NGRI acquittees have 
had an easier route into and a more difficult route out of institutions 
than have their civilly committed counterparts. As earlier indicated, 
NGRI acquittees have often been automatically committed, without a 
separate civil commitment type hearing relating to present mental 
condition and dangerousness. Furthennore, NGRI re1ease procedures 
hav.e often been extremely cumbersome. In Arizona, for example, 
where civilly committed patients have always been releasable by uni
lateral action of the Superintendent of the State mental hospital, a 
now defunct 1968 law formerly provided that an NGRI could not be 
released simply at the discretion' of the hospital director, but only 
after two psychiatrists had certified the patient to be no longer dan
gerous, and only after a jwy, presumably drawn from the county 
where the crime occurred, found, with the patient bearing the burden 
of persuasion, that release was warra~ted. 172 Compared to civilly com
mitted patients, NGRI's had to bear a tremendously heavy release 
burden, and "the potential for meting out community vengeance by 
an unforgiving jury" 173 was apparent. For example, in one Arizona 
case reported in a field study, 
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th~ .patient, charged with assault with a deadly weapon, had 
orIgmally been found NGRI on October 9, 1969 and was com
mitted to the Arizona State Hospital. On July 30 1970 two 
psychiatrists filed certificates to the effect that the Patient was 
no longer a danger to herself or others. The release trial oc
curred on December 7-9, 1970, but the patient failed to meet 
he; burden. of. proof, and· the jury hung six-six. Thus, despite 
bemg hospItalized for fourteen months, being certified as 
recovered by two staff psychiatrists, and obtaining the favorable 
.vote~ ?f half the jurors, she was retained at the hospital.i74 

DisparItIes such as these in procedural treatment between NGRI's 
~d civilly committed patients have recently led courts to- hQltl, prin
CIpally as a matter of equal protection, that NGRI's are entitie<i to 
admission and release procedures that are closely comparable (though 
n?~ necessari!y id~~tical) to admission and release procedures for the 
cmlly COmmItted. State legislatures have r,esponded by according 
to NGRI's procedures that are comparable to or identical with civil 
commitment procedures. Thus, spurred on by cases such as Bolton v: 
Harris,t76 many jurisdictions are doing away with automatic commit
me~t of N.G~I's an~ are instefrl funneling those persons through the 
?rdin~ CI~ COmmItment pro~ess. Similarly, many jurisdictions, now 
mcluding Arizona, currently release NGRI's according to the same 
release procedures that apply to civilly committed patients-and typi
cally at the unilateral discretionary action of the hospital director. 

There may be, however, an adverse latent consequence of releasing 
NGRI's according to procedures identical to civil commitment release 
pr?Cedu:es. ~ccor?ing to hospital officials and staff interviewed by 
this WrIter m Arizona, where previously existing disparate release 
procedures have been replaced by completely equivalent procedures 
the State hospital is fearful that adverse publicity and public reactio~ . 
may ensue if an NGRI patient is released "too soon" or, worse yet, if 
a released NGRI patient soon commits another violent act. The 
hospital is thus reluctant to release, completely on its awn say-so, 
NGRI's whom hospital staff view as clinically capable of adequately 
~djusting to the community following discharge. Although the matter 
IS one for empirical investigation, it is possible that, because of the 
reluctance stemming from sole responsibility for release decisions, the 
average length of time that NGRI's are now held prior to release in 
AJ?zona may actually exceed the average period of time that, under 
prIor law, comparable NGRI's were held before being ,jcertified" by 
the hospital as ready for referral to a jury charged with making the 
ultimate release decision. The new procedure, therefore,may not 
~ave eliminated the nonclinical, extra-legal, and probably unconstitu
tional177 factors that were potentially operative in the jury-release 
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structure. Instead, these sorts of factors may again be operative 
(albeit less visibly than before) in the new decisionmaking structure 
of unilateral hospital discharge. ' 

Despite the awareness that such release-inhibiting factors can and 
do operate, it is difficult to structure a legal system that will remove 
or lessen their impact. The establishrnent of dumtion,al limits on 
commitment will of course help, fm- those limits will at least imure 
that unwar't'anted delays in release will not coniinue indefinitely. A 
durational limit, however, will only lessen the problem, not solve it, 
since establishment of such a limit will not address the question of 
unwarranted confinement of a patient who deserves release before 
the expiration of the period of commitment. 

Further remedial 'action is accordingly in nroer. To the extent that 
hospitals or therapists might delay or prevent release of particular 
patients on nonclinical grounds, because of fears of financial liability 
that might be incurred should such released patients commit violent 
acts in the community, statutes could-ami should-be enacted im~ 
munizing instU·utions and therapeutic staff jrcYm liability for release 
decisions made in the good faith exercise of professional discretion.178 

The attendant problems and fears, however, run deeper than the 
question of legal liability. Seemingly, the main concern is with taking 
full responsibility (in a nonlegal sense) for making difficult decisions 
about future dangerousness in an area where accurate predictive 
tools are absent and where, when an "incorrect" decision is made, ad
verse public and press reaction can be very severe. Psychological stu
dies suggest that if a legal decisionmaking struct·",~'e could be 
designed in which NGRI release responsibility is shared or diffused, 
the decision to l'elease might be rnade with fewer inhibitions.179 

Ordinarily, strong' policy objections exist with respect to taking ad
vantage of the psychological conseqq.ences of diffusing responsibility, 
for under certain circumstances diffusion can rather easily lead to the 
relatively uninhibited making of cUlpable decisions. ISO But diffusion 
can more readily be justified where the decisions to be made are dif
ficult, and where diffusion is need~d to weaken or eliminate the con
taminating, and even paralyzing, impacts of nonclinical, extra-legal, 
and unconstitutional factors. 

If a legitimate case for diffusion can be made with respect to 
hospital release decisions concerning NGRI patients, the next concern 
would be the type of body that should be designated to share release 
decisionmaking authority and responsibility with the hospital. A 
release jury system, such as was operative until recently in 
Arizona, \81 would relieve hospital staff of unwarranted .inhibitions but 

" 

55. 

would itself be subject, far more patently than the hospital staff, to 
similar inhibitions. A court, however, might be an acceptable authori
ty-sharing institution, since COl).rts hopefully will be . less int1uenced 
than juries by community viridi~tiveness and other extra-legalcon:
cerns. If hospitals were r~~Jh.ed to secure judicial approval prior to 
releasing NGRI patieni-,=, the hospitals would presumably refer to the 
courts without inhibition those patients deemed by the hospital to be 
clinically ready for release.182 In most instances, the courts could be 
expected to read and rely upon the hospital psychiatric reports and to 
approve the' hospital release deqJsion without holding a full-blown 
hemi.ng. In selected instances of troublesome cases, the courts might 
hold hearings and either accept or disapprove the hospital's release 
recommendation. In any event, the sharing of release responsibility 
might well have the effect of lessening improper inhibitions. rl'he 
hospital win lmow that a court win scrutinize its release recommenda
tion and will serve as an additional safety valve in the release 
process. The court, on the other hand, will lmow that the hospital's 
release recommendation is based upon the evaluative judgrnent of 
therapeutic professionals who have had a considerable amount of time 
in which to observe a patient proposed for release. 

If court approval, rather than purely unilateral hospital action, is 
regarded as appropriate with respect to NGRI patients, the question 
remains whether the principle of equal protection would authorize a 
release procedure for NGRI's that differs from the procedure em
ployed for other civilly committed patients. If equal protection were 
offended by the distinction, it might be necessary to require court ap
proval for the release of all committed patients. Such a course would 
avoid unequal treatment of the NGRI group, but perhaps at the cost· 
of creating a release mechanism more cumbersome than is really 
desirable. It is unlikely, however, that eqU81 protection would be read 
to require the ideniical procedural handling of NGRI and other pa
tients. Equal proteetion may require close comparability of procedural 
treatment, but it ought not to be read to require complete equiValen
cy. Thus, even Bolton v. Harris,t83 the liberal District of Columbia 
Circuit decision which has spoken most forcefully about according 
NGRI patients procedural rights that compare c1000ly to civilly com
mitted patients, requires only "reasonable" rather than "rigid" appli
cation of the equal protection clause. l84 Bolton recogriized that some 
differences in procedural treatment between NGRI's ,and civil pa
tients could be warranted. And the propriety of court-approved 
release can, accurding to Bolton, be one of those warranted distinc- , 
tions: 
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We uphold the release provisions of §24-301(e) even though they 
differ from civil commitment procedures by authorizing court 
review of the hospital's decision to release a patient. We do 
not think equal protection is offended by allowing the Govern
ment or the court the opportunity to insure that the standards 
for the release of civilly committed patients are faithfully applied 
to Subsection (d) [NGRI] patients.1ss 

A system o~ ,court-approved release may thus be advantageous 
both to NGRI patients (by reducing a hospital's nonclinical inhibitions 
regarding release) and to society (by insuring that release standards 
have been "faithfully.applied" to patients who escaped criminal con
viction only by the successful operation of the insanity defense). If 
the system is advantageous both to society and to patients with a his
tory of ~angerous behavior, however, it seems curious that it should 
be employed only with NGRI's and with no other patient categories. 
It would seem that the crucial distinction, for release-structure pur
poses, ought not to be between NGRI patients and all others but 
ought instead to be between dangerous and nondangerous ~tient. 
ca~gories or, in more technical legal language, between police power 
pabents and parens patriae patients. Serious legislative consideration 
should be given, in other words, to permitting unilateral hospital 
release of parens patriae patients, but to requiring (for the sake of 
society and the affected patients) court approval of hospital release 
recommendations before discharging patients committed pursuant to 
the State's police p,ower. 

E. Prisol1l-la-Hospital Transferees 

As earlier indicated, psychiatric and psychological services 
generally have been next to nonexistent in prison settings. The defi
ciency will become even more acute if, as seems possible, certain ad
ditional categories of patients are funneled into correctional 
settings-as they would be if "special" offender categories were 
8;bolished, if the insanity defense were eliminated, or if the Burt and 
Morris proposal regarding persons found incompetent to stand trial 
were accepted. The preBence in prison of even greater numbers of 
behaviorally and emotionally disturbed offenders will highlight the 
need for increased therapeutic services in correctional institutions 186 

and the need for worlkable systems of transferring mentally ill 
prisoners to mental institutions. 

The need of certain I~risoners for treatment, a need which may 
soon be recognized as a legal or constitutional right 187 analogous to 
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the right to treatment guaranteed mental patients, can be fulfilled by 
various avenues. One of the most promising methods is the establish
ment of "minimum mental heaUh standards" far the correctional 
syst.w, including personnel requirements and appr<Y[Yriate ratios of 
prisoners to professional and. paraprofessional staff.lSS But even if 
correctional institutions were to adopt and adhere to minimum mental 
health standards, there will be a number of instances where for 
psychiatric reasons, it would be more appropriate for a mentally ill 
offender to be removed from the general prison popUlation and to be 
housed instead in a mental hospital or perhaps a psychiatric unit of a 
penal institution. The removal issue, however, involves a number of 
serious constitutional considerations. 

Involuntary Removal Procedures 

Removal can occur in a variety of legal and factual contexts. A, 
prisoner may be involuntarily committed to a mental hospital, may be 
involuntarily transferred to a: mental hospital for a period not to ex
ceed the criminal sentence, may be involuntarily transferred during 
his term to a prison psychiatric unit, or may be voluntarily trans
ferred to a mental hospital or to a prison psychiatric unit. Depending 
upon the form of removal action, differing constitutional concerns 
may be triggered. 

In the past, prison and hospital· officials sought to jllStify removals 
as simply "administrative placement" decisions, hoping thereby to ex
empt the procedures from constitutional scrutiny by the judiciary. 
But the courtsj recognizing that removals were often far different 
from ordinary classification and placement decisions, have easily:re
jected those assertions. It is now quite clear that 'the involuntary 
commitment of a prisoner to a mental hospital, perhaps for an in
definite or lifelong stay, is a procedure warranting constitutional 
safeguards. The courts, invoIcing equal protection principles, have ac
cordingly required' that such prisoner commitment proceedings con
form generally to proceedings used for the civil commitment of the 
(nonprisoner) mentally ill.l89 

The courts have also held that the involuntary transfe,. of a 
prisoner to a mental hospital must conform to civil commitment 
safeguards if, because of such factors as parole board policies against 
releasing prisoner patients or the unavailability of good time al
lowances to prisoners in mental hospitals. mental patient status is 
likely to lead to a longer period of confmement than would be the 
case if the prisoner :remained in a correctional institution. 190 Even if 
parole board and good time practuces were such that a prisoner would 
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not be prejudiced time-wise by an involuntary transfer to a mental 
hospital there is a substantial argument that, because of the addi
tional stigma attached to mental hospitalization, the different condi
tions of confinement entailed in hospitalization, and the drastic con
sequences of mistaken tnmsfer, the transfer shoilld not be viewed as 
simply an adminj.strative placement, and the civil commitment 
safeguard::; should once again be constitutionally :required. 191 

A similar .development seems possible in the case of involuntary 
transfer to a psychiatric unit located in a prison setting. Because of 
the major change in the conditions of confmement that would result, 
along with the possibility of stigma. and the adverse consequences of 
mistal<:e, it is possible that the due process clause will be read to 
require some sort of hearing before such an involuntary transfer can 
occur.192 

Voluntary Transfers 

Voluntary transfers to mental hospitals or prison psychiattic units 
do not, of coursej require the procedural trappings mandated for in
voluntary commitment or transfer. Nonetheless, the voluntary 
transfer area is often riddled with problems and is in considerable 
need of l'efonn. In many (though not a.11) jurisdictions, for example, 
volttfita,ry hospital admission, even with the approval of both the 
prison and the hospital, is simply not a legally available option insofar 
as prison inmates, are concerned: Involuntary commitment is the only 
permissiblf~ route,loa That in itself constitutes a legal disincentive to 
seeking transfer, for if transfer can be effectuated only through com
mitment, a prisoner who seeks commitment ~ at least in the bulk 
of jurisdictions which do not yet have durationallimits on the length 
of civil confinement, be exchanging his definite sentence expiration 
date for an indefInite therapeutic release date.l94 Add to that the con
fusing situation regarding good time a.llotments in mental hospitals, 
parole board policies disfavoring conditional release of prisoner-pa
tients, and policies in some States mandating maximum security con
fmement of transferred prisoners' (even of those who have served in 
prison as responsible outside trusties), and virtua.11y aU incentive for 
an emotiona.lly disturbed offender to seek treatment is undercut by 
the contingencies of the legal system.l95 

AU of those adverse legal contingencies deserve re<!onsideration. 
Surely, there should be no problem regarding the authorization of 
voluntary admission for prison inmates, as long as the ;proposed ad
mission is screened by prison and Jwspital o.f.ficials to insure that the 
applicant is not simply seeking to avoid a term of pe1U.tl incarcera-
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tion. l96 Good time credits-both "ordinary" cre'<lits and, under some 
circumstances "extra" credits-should be made available to prisoner
patients, whether those prisoner-patients have bet.~n voluntarily or in
voluntalily transfelTed. 

Good Time Credit 

Since "ordinary" Cl'edits are typica.11y earned by a prisoner not only 
while he is physically in a given State prison, but are earned also 
while he is standing trial on an out-of-State detainer 197 and while he 
is serving a given State sentence out-of-State concurrently with the 
sentence of another jurisdiction, 198 there seems little reason to deny 
such credits to a prisoner serving his sentence in a State :mental 
hospital.1OO The availability of "extra" credits is slightly more difficult, 
for most States reserve those credits for inmates who perform cer
tain assignments or who hold positions of confidence and trust~ 
Nonetheless!, some such positions are already available in a mental 
hospital setting and others could easily be made available.2oo Trans
ferred prisoners holding such positions should accort;lingly be entitled 
to earn those credits. Moreover, if a prisoner was holding such a posi
tion-and earning "extra" credits-prior to the worsening of his men
tal condition that triggered his transfer to a hospital, he should 
presumably be permitted to continue earning those extra credits at 
the hospital even if, because of his mental condition, he is now unable 
to perform the required activities. In that connection, it is significant 
that the policy of many prisons is such that "prisoners who undergo 
treatment for physical problems are not deprived of ['extra'] credits 
for the period of time they spend at the county general hospital" 201 

In fact, a recent Federal case found an equal protection violation in 
the denial of certain credits to a prisoner medically unable to perform 
prison laOOr.202 

Parole tr' 

'rhe parole problem is easily as troubling to prisoner-patients as is 
the problem of good time allowances. Parole boards often ?ave a 
blanket policy against authorizing the conditional release of pnsoners 
who are confined in mental hospitals.203 Such rigidity, however, seems 
unwarranted. Especially in the context of committed prisoner-pa
tients, it is important to recognize that 

granting the prisoner-patient parole would not in this setti~g 
be equivalent to setting him ~ree. Rather, the pro:ole .from his 
penal sentence would signify sunply that, when he IS discharged 

i '. 

i 
; , . 



60 

by the hospital, he will be released rather than returned to 
the prison-a fact that should surely provide a powerful incen
tive for the patient to take full advantage of the psychiatric 
care available and thus to regain his liberty.2M 

Indeed, even with respect to 'Voluntary prisoner-patients, where 
the hospital traditionally has no control over the patient's decision to 
leave, the parole preclusion policy is unpersuasive. The parole board, 
if it deems a further period of hospitalization to be necessary prior to 
the patient's 'discharge to the community, could parole the patient to 
the Iwspital,and leave to the hospital the ultimate decision whether 
to release the patient prior to the expiration of his "paro~e" statUS.205 

The above observations have been underscored by a lower New 
York court which, . on equal protection grounds, declared unconstitu
tional that State's blanket policy against conditionally releasing 
prisoner-patients~ and which ordered parole to a civil hospital of a 
Dannemora State Hospital inmate who had been denied parole solely 
because of his mental patient status.206 The record in that case con
tained the testimony of the director of Dannemora State Hospital' 
who claimed that a substantial number of prisoner-patients at the 
facility could be paroled safely to a civil mental hospital or, in some 
cases, to outpatient treatment in their home communities. He 
thought, too, that such action would greatly enhance the patients' 
chances for complete psychiatric recovery.201 The court, noting that 
no flat parole prohibition exists with respect to persons suffering 
from physical disabilities, .and noting further that. physically disabled 
prisoners are often paroled to general hospitals for treatmentt ruled 
that, whether dealing with the physically or mentally disabled, "self 
sufficiency is not a requirement of parole." 208 

Statutory Reform 

Recent statutes in States such as Massachusetts, Michigan, and 
Arizona have addressed, to varying degrees, the legal problems as.
sociated with prison-to-hospital. transferees. The Arizona statute 
specifically addresses the issues of voluntary hospital admission, good 
time credits (both "ordinary" and "extra"), and parOle. The pertinent 
provisions are set out below: 

. E. A prisoner may apply for voluntary admission to the state 
hospital under the provisions of section 36-531. His applica
tion, when submitted to the prison physician, shall be for
warded to the superintendent of the state hospital by the 
prison physician together with the report of the prison physi
cian and such matelial, if any, provided by the prisoner .. 
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in support or in explanation of his application. A prisoner 
hospitalized· in the state hospital as a voluntary patient shall 
be in the legal custody of the superintendent of the prison. 

F.. All prisoners transferred to the Arizona State Hospital pur
suant to this section [relating to commitments and to volunta
ry admissions] shall remain eligible to accrue [ordinary] good 
time credits pursuant to section .31-251. Double-time deduc
tions pursuant to section 31-252 shall be allowed any prisoner 
who was earning the deductions immediately prior to 
transfe: to the state hospi4U, and to any prisoner performing 
any asSIgnment of confidence or trust at the State hospital. 

G. No prisoner otherwise eligible shall be denied parole solely 
because he is confined at the State hospital pursuant to 
this section.209 

F. Civil Patients in Need of Security 

Security mental hospitals and secure units of civil hospitals typi
cally house certain civil patients who have been deemed to pose spe
cial problems of security. There are serious legal questions related to 
processes involved in classifying civil patients as being in need of 
security and in transferring those patients to more secure wards or 
to secure institutions. The importance of these questions is likely to 
be heightened as more and more categories of traditionally "criminal" 
patients become committable, if at all, only via the civil· commitment 
route. For example, ISTs must now, after a r~nable time, be 
either civilly committed or released; persons found NGRI are no 
longer automatically committable solely by virtue of the verdict, but 
must now be civilly committed or released; mentally ill prisoners can 
no longer be "administratively placed" in mental hOspitals, and can be 
involuntarily placed in such institutions only pursuant to the civil 
commitment process. 

Just as legal safeguards have emerged to counteract abuses that 
might otherwise take place at the pqint of initial commitment, so too 
legal safeguards are emerging to protect committed civil patients 
from the abunes that might occur if involuntary transfers to secure 
institut~oI?s or w~ds were permitted to occur in afreewhee~g and 
unscruttruzed manher. 

Before the recent emergence of ~egal safeguards regarding security 
transfers of civil patients, the proe'ess was indeed a freewheeling one, 
highly susceptible to abuse. In an article published in 1911, Professor 
Grant Morns described the Michigan law and practice of transferring 
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civil patients from regional hospitals to Ionia State Hospital, a 
separate, maximum security mental institution.210 Upon a unilateral 
determination by a regional hospital director that a given patient was 
"unmistakably dangerous," the director could on his own order the 
patient transfen'ed to Iopia. Based on evidence from an analogous 
situation in New York, Morris came to the conclusion that the 
Michigan practice was capable of producing massive abuse. Hospital 
officials are' very likely to overpredict dangerousness and in any 
event may well be tempted to use this means of ridding themselves 
of troublesome patients. Availability of summary transfer to a secmi
ty institution may thus lead to a far greater number of transfers than 
is in fact necessary. Once transferred, and in the absence of legal con
straints, such patients are also likely to remain at the receiving in
stitution indefinitely, never to return to the civil sending institution. 
Those patients who are eventually released to their home communi
ties would probably be released directly from the security hospital. 

Because of the problems associated with summary security trans ... 
fers, there is growing consensus on the need to upgrade both the sub
stantive and the procedural aspects of the security transfer process. 
SUbstantively, certain standards or criteria for increasing security 
have been suggested, the ''least restrictive alternative" test has been 
applied in the context of in-hospital confmement, and durationallimits 
on secure confinement have been proposecl_ Procedurally, some sort 
of hearing prior to (or, in emergency cases, soon after) transfer is 
emerging as a requirement of due process, although the precise form 
the hearing should take is still a matter of uncertainty, and thel"e is 
as yet no agreement on whether the hearing ought to be held before 
an administrative or a judicial body. 

Substantive Criteria 

In terms of substantive criteria for the transfer of a civil patient to 
Ionia State Hospital, Grant Morris proposed a strict standard of proof 
beyond a reasonable doubt that tithe patient, while confmed in the re
gional hospital, committed an act or acts which have resulted in, or if 
continued will necessarily result in serious bodily injury or death to 
(, ther patients or hospital personnel and that· there was no justifica
tion for such behavior." 211 Morris' standard, which was proposed to 
deal with transfers to Ionia only,212 seems too strict to warrant 
general acceptance. As Morris himself notes,213 his proposal does not 
accept other possibly legitimate sources of security concel"ll, such as 
the manifestation of suicidal tendencies or a high risk of escape. 
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Morris' proposal also seems unduly narrow insofar as it restricts 
grounds for removal to overt acts of extreme danger committed by a 
patient "while confined in the regional lwspital," thereby excluding 
from permissible consideration recent dangerous overt acts which 
may have formed the basis of a patient's police power commitment. 
If, for security transfer purposes, all civil patients are to be lumped 
by the law into a single category entitled to minimal security unless 
and until the State proves, in an individualized sense, that particular 
patients are in need of greater security,214 then the law ought to at 
least permit the security decisionmaker to dip back into patients' 
recent precommitment pasts in order to ascertain meaningful dif
ferences in their dangerousness and their security needs. If hospital 
administrators are not pennitted to look to clear-cut indicia of securi
ty needs that were manifested in the inunediate precommitment 
period, those administrators will in a sense be placed in a legal 
"double bind." By being required to assume that all patients are low 
security risks unless and until such patients commit posthospitaliza .. 
tion overt acts of extreme dangerousness, administmtors may place 
police power patients in a very advantageous position. "The adminis
trators, however, will at the same time fall down on their constitu
tional obligation to guarantee parens patriae patient:; a meaningful 
right to treatment,215 and will fall down on their tort 216 and constitu
tional 211 obligations to protect patients from the risk of foreseeable 
harm by dangerous fellow inmates. In the analogous area of prisons, 
for exampley:negligence and Civil Rights Act suits based on a failure
to-protect theory are coming into vogue; wardens are being charged 
with a duty of reasonable classification, and have been found liable 
for improperly classifying and securing prisoners who have demon-' 
strated mental instability and violence.218 

In designing substantive criteria for security classification and 
transfer, it thus seems foolish and counterproductive to ignore, for 
example, the fact ·that a particular civil patient has been committed 
pursuant to the police power because of his demonstrated and pre
dicted dangerousness. To consider, rather than ignore, a patient's 
precommitment violence does not automatically necessitate secure 
confinement for all such patients. Rather, what is needed is a deci
sionmaking process for ascertaining whether particular civil patients 
(be they parens patriae or police power) warrant confmement over 
and above ordinary limits, and a concomitanJ authorization for such 
decisionmakers to consider both recent precommitment behavior as 
well as postcommitment instances of violent or other security-rele
vant behavior.219 
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If certain precommitment or postcommitment facts point to the 
need for increased security, the pertinent court cases seem quite con
sistently to require that imposed security measures not exceed those 
that are in fact required. Put another way, the "least restrictive alter
native" d~trine has b~en judicially applied to in-hospital security 
determi.'1ations.22o The doctrine suggests that even if security is 
needed, q. patient ought wt to be transferred to a secure ~f,nit (and 
surely wt to a security institution) unless and until it is ascertained 
that less restrictive measures would be unsatisfactm-y in meeting the 
perceived se<:urity need. Such less restrictive measures might entail 
increasing the size of the front-line supervisory staff, decreasing 
crowded and other aggression-triggering conditions in the institution, 
increasing doses of. tranquilizing medication (if preferred by the pa
tient ~ an alten:ative to a transfer), removing ground privileges, and 
confirung the patIent to a closed ward of general civil patients. 

Procedural Requirements 

To insure that whatever substantive security standards are 
established are actually adhered to, due process is likely to require 
that security transfers be accompanied by some fair factfinding 
procedure. Recent judicial decisions have begun to flush out some 
guidelines regarding the particulars of such a procedure. 

The frrst major case to address the question was the District of 
Columbia Circuit decision in Jones v. Robinsoo.221 In comprehensive 
and almost statutory fashion, Jones laid down a set of due process 
minima (detailed below) which must be complied with when a civil pa
tient accused of crime is transferred to maximum security. The case 
has generated some confusion since it indicated that greater discre
tion and fewer protections might be appropriate if the transfer were 
made for purely medical reasons.222 But since Jones also noted that 
procedures equivalent to the due process minima it was enunciating 
might be required to resolve factual disputes in other serious situa
tions as well,223 it is likely that the court would not apply very dif
ferent standards to transfers labeled as medically motivated. In addi
'tioll, subsequent cases in other jurisdictions seem unimpressed with 
arguments that transfers denominated as "therapeutic" ought to be 
accompanied with fewer procedural trappings than transfers 
denominated as "disciplinary." 224 The Jones standards are therefore 
worthy of complete quotation: 225 

1. That the officer conducting the inquiry be neutral, in the 
sense that where possible he have no prior connection with the 
accused patient, his alleged victim, or the incident under in-
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vestigati0I1 A doctor, an administrative assistant to the superin
tendent or similar personnel of the hospital could serve in this 
capacity. 

2. That the investigating officer interview all the witnesses 
himself, including those suggested by the accused patient, and 
make a written memorandum of each interview. In this way 
the same fact finder can judge the credibility of all witnesses. 

3. That copies of these memoranda be made available to the 
accused patient and that he be given an opportunity to respond 
to the allegations contained therein. ' 

4. Where the hospital. authorities, believe that confrontation 
and cross-examination will not adversely affect the patients in
volved, including the witnesses, confrontation and cross-examina
tion to the extent indicated should be pennitted. 

5. That a lawyer to represent the accused patient is not 
required, but the hospItal authorities may conclude that a lay 
representative ,assigned to th~ accused '-patient may be in the 
interest of justice. 

6. No court reporter or transcript of the proceedings would 
ordinmily be necessary, but detailed informal memoranda should 
be kept by the investigating officer who shall also make fmdings 
and give reasons for his decision. These memoranda, together 
with his fmdings and reasons, should become a part of the per
manent records of the hospital. 

7. That while the investigating officer may determine whether 
the evidence is suffiicient to justify a transfer of t.he accuse.d 
patient to John Howard, to be effective that judgment must 
be affirmed by the superintendent of the hospital after a review 
of the record. 

Last year, the United States Supreme Court in Wolffv. McDooneU 
226 handed dovm, a decision relating to due process in prison disciplina
ry proceedings which is at least relevant by way of analogy to the 
area of mental hospital security transfers. Wolff held that where a 
''major change in the conditions of confinement" is at stake-e·g·1 

good time forfeiture or placement in solitary conflnement-due 
process requires that the inmate be given advanc:e (at least 24 hours) 
written notice of the charges, be given the right to make a personal 
appearance and tender an explanation, and be given a written' state
ment of the facts found, the evidence relied upon, and the reasons for 
the action taken. 

To a limited extent, the Wolffrequirements exceed those of Jones. 
If applied to the security transfer" 'Of a civil mental patient, Wolff 
would mandate that the patient be given at least 24-hour oo<V'ance 
notice of the alleged facts ("charges") supporting transfer, and would 

. make it clear that in all cases the patient' would be entitled to give a 
personal explanation. 221 
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In other respects, such as the right to confrontation, the Jones 
:requirements exceed those of Wolff. The Wolff CoU!t leaves the 
availability of cross-examination to the complete discretion of the 
prison authorities.228 Jones, on the other hand, provides a slightly 
greater confrpntation right by holding that cross-examination should 
be permitted in those cases where hospital authorities believe con
frontation will not adversely.affect the patients in.volved. The Wolff 
Court gives prison officials complete discretion over whether an in
mate can be permitted to call his own witnesses, whereas Jones 
requires that th~ investigating officer interview all witnesses sug
gested by the ~itient proposed for transfer. Wolffholds that inmates 
are not entitled to counsel at the proceedings, but does suggest that 
illiterate inmates be provided with counsel-substitute 
(paraprofessionals). Jones hints, though it does not hold, that justice 
may best be served by appointing a lay representative to assist the 
subject-patient. 

To the extent that Jones exceeds Wolff, the differences can per-, 
haps best be explained by the differences in atmosphere in prisons 
and hospitals and by the differences between prisoners and patients. 
The tensions and hostilities of prison life, of utmost concern to the 
Wolff Court with respect to calling and cross-examining witnesses, 
were obviously not viewed by Jones as overwhelming problems in a 
hospital setting. And the capability of convicts to serve generally as 
their own counsel would obviously have less weight in the 'context of 
a mentally disabied population. Indeed, Jones should have been 
stronger than it was on the need of mental patients for legal or 
paraI,egal assistance, and should have mandated the appointment of 
counsel-substitute in hospital security transfer situations. 

In the wake of Wolff, one Federal court has already applied the 
Wolff standards to a context somewhat similar to that of Jones: the 
involuntary transfer of prison inmates to a behavior modification pro
gram at Springfield, Missouri, that involved a major change in the 
cQnditions of those inmates' confi,nement. 229 Although the transfe~ in 
qlance was supposedly for medical or therapeutic reasons l"clther than 
for ,disciplinary ones, the Glance court held the Wolff protections ap
plicable. So long as what is involved is a substantially adverse altera
tionm liberty or custody-a major change in the conditions of con
fmement-protections are essential. Presumably, the Glonce rationale 
would therefore apply also to intra-institution changes in conditions 
of confinement, and to transfers for purposes of security. Moreover, 
·Glonce, which itself involved a transfer of prlsO'l'UmJ, naturally relied 
on the standards of Wolff. But had the Glon.ce court confronted a 
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situation involving a transfer of mentaJ patienis, where the hostile at
mosphere problems of prisons would be less apparent, it might well 
have mandated instead that the requirements of Jones (perhaps em
bellished by certain protections specified in WoijJ), rather than the 
more minimal protections.of Wolff, govern.the transfer procedure.230 

Administrative Hearings 

If, as seems likely, due process considerations will be read to 
require a Jones-type hearing-or something closely resembling 
it-for mental hospital security transfers, the next inquiry should re
late to the most appropriate forum for such a hearing. Grant Morris, 
in his article proposing mental health statutory reforms for Michigan, 
suggests that security transfers be available ~mly in accordance with 
a court order issued after a judicial hearing.231 It is important to 
recognize, however, that while the due process elause probably 
requires a transfer hearing, the clause does not command that the 
hearing be judicial as opposed to administrative, and the administra
tive adjudication route was the one taken by Jones, Wow, and 
Glance. 

The administrative route seems in lYJany respects to be the practi
cally preferable one. First of all, if jurisdiction is to be conferred 
upon a court to handle transfer hearings, legislative action would 
presumably be required to authorize the proposed judicial activity. 
Yet, if due process requires some sort of tran."lfer hearing, hospitals 
will have an immediate need for a workable transfer procedure, and 
the institutions will be in a constitutionally uncomfortable position if 
they are expected to await legislative action. If, however, an adminis
trative hearing would comport with constitutional standards (as it 
would), hospitals could easily and rapidly devise, through rules and 
regulations or internal policy guides, an acceptable machinery of 
transfer. Further, as the law develops in this new and changing area, 
and as subsequent court interpretations of Jones and Wolff embellish 
the constitutional procedural requirements, necessary resp.onsive ac
tion could best be accomplished by. the flexible and simple prX>Cess of 
administrative regulation, rather than the more cumbersome and 
time-consuming process of legislative revision. 

Moreover an administrative-rather than a judicial-approach to , 
adjudicating the merits of security transfers seems to have a host of 
advantages. What I have recently written about the administrative 
'advantages of adjudicating matters of behavior control seems to 
carry over to the area of patient transfers: 
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First of ~'!J., if the analogue of the judicial handling of civil 
commitment hearings for the mentally ill is to have any 
relevance at all, there is every indication that the courts will 
not be at all eager to involve themselves in the day-to-day busi
ness of behavior control. Empirical studies :f"lrmly conclude that 
courts have permitted-indeed encouraged-remarkably perfunc
tory procedures in civil commitment hearings and that they ef
fortlessly and routinely rubberst&mp the recommendations of 
the testifying psychiatrists. A lay body such as a Committee 
on Legal· and Ethical Protection, on the other hand, has at least 
a genuine potential for bringing together a broad-based group 
of persons carefully selected on the basis of concern and other 
factors, and of giving them a chance to perform with skill and 
vigor.232 , 

Ideally, then, security transfers should be handled by administrative 
hearing, with the decisionmaker being not simply a hospital staff 
member uninvolved in the incident triggering the proposed transfer 
(which would satisfy Jones), but being instead a group of concerned 
local citizens unaffiliated with the hospital and appointed: by ~ 
administratively sanctioned process, by a respected outside organiza
tion-such as a local or State affiliate of the National Association 
for Mental Health.233 

The key to a workable scheme of security transfers seems to be 
flexibility-to insure appropriate security when it is needed and to in
sure that .secure confinement terminates when it is no longer necessa
ry. Flembility would be fostered by a system in which security deter
minations are individualized, where security determinations are ar
rived at by an administrative body (sparing doctors and staff mem
bers time-consuming trips to court), where durational limits are set 
on secure confinement (necessitating that secure confinement for a 
patient cease after a given term absent a new administrativ~ hearing 
and determination that continued secure confinement is warranted), 
and where security patients are housed on a secure unit of a civil 
hospital (promoting the ebb and flow of security as needed) rather 
than at a wholly separate (and perhaps distant) secure institution. 

CHAPTER IV 
" 

Conclusion and Summary oi Policy 
Implications 

This monograph has indicated that security mental hospitals may, 
because of legal and other developments, lose seme categories of 
their traditional patient residents (e.g., ISTs). Some of 11;hesc patients 
may, under actual or proposed legal schemes, find themselves in cor
rectional institutions. Others may be civilly committed to State and 
regional mental hospitals. Even so, civil mental hospitals, because of 
the decarceration trend and the community mental health movement, 
can be expected to continue to decrease in· total population. 

In light of these and other trends enumerated in the monograph, 
there seems little need for construction of new secure mental institu
tions. Instead, secure units at civil facilities should be improved 
through remodeling, and prison psychiatric services should be sub
stantially upgraded. 

;Recent developments in the law, as indicated in previous sections, 
also suggest that improved procedures are needed in many jurisdic
tions for the transfer, in needed instances, of prisoners to mental 
hospitals and for the individualized placement of certain civil patients 
in quarters of increased security, such as the secure unit. 

Secure units, as (!ontrasted with secure institutions, will help to in
sure needed flexibility. They can help to prevent patients from 
getting lost in the security shuffle, decrease their isolation, decrease 
the stigma of thei,r confinement, and facilitate their re-integration, 
when indicated, with general patients. No less importantly, a secure 
writ arrangement is much more likely than a secure institution ar
rangement to lead to genuine therapeutic opportunities for security 
patients. An integration of clinical services could· result in a sharing 
of professional staff between secure unit patients and general popula
tion patients. A facility which houses general patients as well as 
security patients is also likely to attract a significantly better profes
sional staff than an institution which houses (often in a remote area) 
exclusively security patients. After all, many therapeutic professionals 
shun a steady diet of dealing with the most difficult and dangerous of 

69 



70 
patients. On the other hand, many highly competent and energetic 
psychiatrists, psychologists, and s?cial workers c;av~ vari~ty in th~ir 
work and might well enjoy spending part of theIr time WIth secunty 
patients. Civil mental hospi~ may thus find ~t easi:r to attract an 
excellent professional staff if they house secunty pabents as well as 
general patients, rather than exclusively the latter. The secure unit 
concept, . then, . would not only assist in developing .more managea~le 
security traI)5fer procedures, but could also result m a generally lm
proved condition for security patients and for their general patient 
counterparts. 

Addlltional Recommendations 

Of the many recommendations previously tendered in this mono
graph, several have impo~t pu~lic .poli~y impliC3;tions ~d have 
therefore been collect.ed for relteratIon m this concluding sectIon. 

"Special" Offendersl 

• There are two· principal problems that typify current laws re
garding the commitment of "special" offenders such as sexual 
psychopaths and defective delinquents. These are (1) indeterminate 
length of confme~ent, and (2) vague criteria for commitment which 
foster a system of arbitrary selection. 

., Three basic law-lieform options have been proposed to deal with 
these problems. One of them is to apply the criminal law maximum 
sentences even to offenders committed pursuant to special statutes. 
That option would solve the length-of-confinement problem l,ut would 
not address the arbitrary selection problem. A second option would 
be to abolish such special offender conunitments. That step would, of 
course, address both problems and was recently taken in Michigan 
with regard to sexual psychopaths. A third option has recently been 
prQposed to the legislature of Minnesota in connection with sexual of
fenders. That option would overcome indeterminate . sentence 
problems and most selection problems without totally abolishing spe
cial treatment programs. It would involve a requirement that the 
criminal law sentencing lid apply both to correctional and therapeutic 
confmements. Problems of arbitrary sel~ction would be largely over
come by giving the offender the option of therapeutic or penal place
ment. 
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Defendants Found Incompetent to Stand Trial 

• Traditionally, defendants thought to be incompetent to stand 
trial (1ST) were confmed for a significant time in order to undergo 
mental evaluation. If they were then judicially found 1ST they were 
typically confined in a secure institution for an indefinite ~riod. 

• Recent legal and psychological developments have radically al
tered the traditional picture. It is becoming widely recognized that 
the bulk of 1ST evaluations can be conducted in a short. time and on 
an o~tpatie~t basis. Further, a recent Supreme Court i-uling prohibits 
the '1/ndefin'tte confinement of 1ST defendants. Finally, even those de
fend~ts judi<;ally found 1ST can often be confined without special 
secunty, and, m some cases, can be treated as outpatients. 

" Cu:rent law bars trying defendants found 1ST. If, however, a 
substantial number of 1ST defendants are required to undergo outpa,;. 
ti~nt. treatment, .thos~ defendants may be encouraged to postpone 
cnnunal proceedings mdefinitely by playing a psychiatric "sick" role. 
In that connection, a recent proposal to abolish the incompetency 
plea-and to try defendants despite their incompetence-takes on 
added significance. 

Civil Patients With Criminal Detainers 

• When a criminal detainer (hold order) is placed against a civil 
patient because of an outstanding criminal charge, the patient is often 
perceived as an exceptional escape risk and is placed in maximum 
security confmement. Efforts at therapy are often frustrated with 
detainer patients because those patients are frequently unwilling or 
unable to plan fnr their improvement and release when their futures 
are so much in doubt. 

• Though detainers are often rued, they are rarely exercised by 
prosecuting authorities. Especially because of the infrequency with 
which detainers are in fact exercised, patients with detainers should 
not. be placed automatically in secure quarters. Security should be in
dividualized according to an assessment of the history and clinical 
condition of the particular patient, the severity of the outstanding 
charge, and, if it can be ascertained, the likelihood of the outstanding 
criminal charge eventually being pressed. 

e Patients subject to detainers should be provided with legal or 
paralegal assistance. A legally trained person could assist a detainer 
patient in making an appropriate demand for a speedy trial on an out
~tanding criminal charge, or coul!l, in appropriate cases, negotiate 
with prosecuting authorities to dismiss pending charges. Dismissal is 
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common. if the outstanding ch2rge is not serious and if the existence 
; ,of the detainer can be shown to be antithernpeutic. 

Defendants Found Not Guilty by Reason of Insanity 

• Traditionally, the "successful" invocation of the insanity defense 
resulted in automatic and indefinite mental hospital confinement, 
often in a secwe facility. Because of such legal disincentives to its as
sertion, the' insanity defense was typically invoked only by persons 
accused of serious offelliJes who faced severe sentences (such as 
capital punishment or lifelong imprisonment). 

• Gradually, however, because of recent judicial and legislative ac
tivity, the provisions for automatic and indefmite conf'mement of 
those fOlli"'ld not girlIty by reason of insanity (NGRI) are begmmng to 
wither away. It is therefol'E,l, expected that larger numbers of defen
dants will begin to assert the defense. To the extent that defendants 
c11arged with less serious offenses now begin to invoke the defense, 
institutions should reconsider the presumption favoring automatic 
secure confinement for persOI')S committed after a fmding of NGRI. 

.. Placing the release auth()rity for NGRI patients in the unilateral 
discretion of hospital officials may result in timidity in the exercise of 
that release authority. Unwarranted retention of such patients could 
be remedied by establishing~ durational limits on conf'mement, by 
passing legislation immunizilig the hospital and staff for acts com
mitted by released patients, a:~d by passing legislation requiring court 
approval of a hospital's decisllon to release an NGRI patient (as well 
as other types of dangerous p,atients) . 

. ' 

Prison-ta-Hospital Transf~~rees 

• There has long been a I1,eed for improved Ttlental health services 
in a correctional context. 'lihe need may become even greater if 
legislators aboli(,h special ofJrender laws (such as sexual psychopath 
statutes) or if they abolish;or constrict the insanity defense, since 
either of those actions would result ill an increase of .. ~motiortally 
,troubled persons entering 1the penal system. Attention should be 
directed toward establishin8r minimum mental health standards for 
correctional institutions. 

• Even if men~\l health e\ervices at correctional facilities are sub
stantially upgraded, situations will ¢Be when hospital placement pf a 
prisoner will seem warrant~ld. In recent years, policymakers have 
given increased attention to involuntary prison-to-hospital transfer'S, 
and to constitutional and pro<:~ura1 requisites for such transfers, but 
have largely ignored the area.lof voluntary hospital admission. 

I 
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.. Legislators should provide for voluntary. hospital admission of 
prisoners under carefully delineated circumstances. Provision should 
also be made for awarding good time credits during a prisoner's stay 
at a hospital, and for insuring that parole be available, in appropriate 
cases, for transferred inmates. !. . " 

Civil Patients in Need of Security 

• Regulations ~hould be drafted specifying substantive criteria 
~hich, if met, would warrant increasing the security of civil patients. 
Those criteria should contain a provision to the effect that security be 
increased only if less restrictive devices are unavailable to reduce the 
perceived security risk 

• In addition to specifying substantive criteria required for in
creased security, t~e regulations should provide an adequate 
procedure for resolvmg factual controversies. An administrative-as 
oppo~ed to a judicial-security hearing would probably be the most' 
effiCient and effective means of achieving that goal. 

{(~~o"'~< 
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FOOTNOTES 

1. These categories of patients are typically confined in special or secure facilities, 
or, as at the Ari?.ona State Hospital, are placed on a "special classification status" 
which requires. that, unlike ordinary civil patients, any proposed reduction in their 
security or increase in their privileges be approved by a Special Classification Cormrit
tee. See generally Wexler, D.B., and Scoville, S.E. The administration of psychiatric 
justice: Theory and practice in Arizona. Arizona Law Review, 13:~-259, 1971, pp. 
218-219. 

2. E.g., Jackson v. Indiana, 406 U.S. 715 (1972) (incompetence to stand trial); Humphrey 
v. Cady, 405 U.S. 504, (1972) (sexual psychopaths); Bolton v. Harris, 395 F.2d 642 
(D.O. Oir. 19GB} {not. guilty by reason of insanity); United States ex reI. Schuster 
v. Herold, 410 F.2d llyn (2d Cir. 1969) (prison-to-hospital trallsfer); Matthews v. 
Hardy, 420 F2.d 607 (D.C. Cir. 1969) (same); Kesselbrenner v. Anonymous, 33 N.Y.2d 
161, 305 N.E.2d 003, !{50 N.Y.S.2d 889 (1973) (transfer of civil patient to maximum 
seCurity); Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969) (transfer of maximum 
security civil patient to less secure ward). The principal cases and areas of legal 
activity will be discussed in detail in later sections of the monograph. 

3. One organizational caveat is in order: Although, as stated in the text, the various 
specific categories of committed patients deserve and will receive separate attention, 
several of the pertinent problem areas overlap one or more categories. These over
lapping areas will be discussed principally in the section deemed by the author to 
be most appropriate, and will be "incorporated by reference" in the sections of subsidj~ 
aryconcern. 

4. See, e.g., Rothman,' D. Decarcerating pt:<;oncrs ,.flG patients. The Civil Liberties 
Review, Fall, 1973:8-30. 

5. See generally Chambers, D. Alternatives tel civil commitment of the mentally i1l~ 

Practical guides and constitutional imperatives. Michigan Law Review, 70:1107-1200, 
1972. 

6. Lake v. Cameron, 364 F.2d 657 (D.C. ell'. 1969) (mental patients); Singer, R. 
Sending men to prison: Constitutional aspects of the burden of proof and the doctrine 
of the least restrictive alternative as applk'li to sentencing determinations. Cornell 
Law Review, 58:51-89, 1972 (prisoners). 

7. Jackson v. Inrliana, 406 U.S. 715 (1972); Morris, N. The future of imll::isonment: 
Toward a punitive philosophy. Michigan 0111 Review, 72:1161-1180,1974. 

8; Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969); Kesselbrenner v. Anonymous, 
33 N.Y.2d 161, 305 N.E.2d 903, 350 N.Y.S.2d 889 (1973). 

9 E.g., Goffma.., E. Asylums. Garden City, New York: Doubleday and Company, 
1961. 386 pp. See also Rothman, D. The Discovery of the Asylum: Social Order 
and Disorder in the New Republic. Boston: Little, Brown and Company, 1971. 37f, 
pp. 

10. E.g., Pasamanick, B., Scarpitti, F., and Dinitz, S. Schizophrenics in the Community. 
New York: Appleton-Centnry.Crofts, 1967.448 pp. 

11. One careful observer of' the decarceration movement has noted, however, that 
many ment..1.1 health and prison refonn lawyers have not clearly articulated or thought 
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throUgh their reform strategies. Some seek to bring to the institutions true efforts 
at rehabilitation. Others, desirous of emptying institutions but reluctant to argue 
that goal in explicit terms, urge courts to accept a right to treatment or rehabilitation 
with an underlying hope that such a right will be too expensive to enforce, will 
create a crisis situation, and will result in massive decarcention. Rothman, D. Decar
cerating prisoners and patients. The Civil Liberties Review, Fall, 1973:8-30. 
12. Wyatt v. Stickney, 344 F. Supp; 373 (M.D. Ala 1972); Chambers, D. Alternatives 
to civil commitment of the mentally ill: Practical guides and constitutional impel1l,tives. 
Michigan Uf,w Review, 70:1107-1200, 1972; Note. Developments in the law: Civil com
mitment of the menu-.lly ill. Harvard Law RevieW, 87:1190-1406, 1974, pp. 1245-1252. 
Cf Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966) (statutory rather than constitutional 
base). 

The Harvard Law Review Note suggests that while the ''less restrictive alternative" 
doctrine will decrease the number of hospitalized patients, it will increa.~e the total 
number of persons subjected to the coercive mental health power of the State, perhaps 
by requiring certain persons to undergo outpatient therapy whereas, under a'system 
which provided only for full-blown hospita1i7..ation or for total release, they would 
be totally released. Note. Developments in the law: CivQ commitment of the mentally 
iII. Harvard LaU? Review, 87:1190-1406, 1974, p. 1250. It is important to recognize; 
however, that' while the system might so respond, it need not inevitably do so. 
Commitment courts could ask in the abstract whether a proposed patient, if wholly 
free, would meet the rigorous tests of involuntary commitment. If' the answer is 
in the afrU'lllative, courts could then commit to an institution if other alternatives 
are unavaiLble, or else dispose of the case' through referral to a less restrictive 
alternative. But if the answer to the question were in the negative, courts could 
simply dismiss the case, thereby releasing the patient from all types of coercive 
control, without reaching the question of the propriety or desirability of less restrictive 
alternatives. . 

13. Geis, G. Not the LauJs Business? An Examination of HwwseXWllity, Abortion, 
Pmstitution, Narcotics, and Gambling in the United States. DHEW Pub. No. 72-
9132. Washington, D.C.: Superintendent of Documents, U.S. Government Printing Of
fice, 1972. 
14. E.g., Ennis, B.J., and Litwack, T.R. Psychiatry and the presumption of expertise: 
Flipping coins in the courtroom. California Law Review, 62:693-752, 1974, pp. 749-
750. 
15. Murel v. Baltimore City Criminal Court, 407 U.S. 355 (1972) (Writ of certiorari 
dismissed by the Court as improvidently granted, but case presented issues of the 
vagueness of commitment standard" and the necessity, for commitment purposes, 
of proof beyond a reasonable doubt). 
16. See, for example, the tight commitment standards mandated by California's Lanter
man-Petris-Short Act, California Welfare and Institutions Code 5000 et seq (West 
1972). 
16A. In the past, there has been a blurring of the two separate bases of the commit
ment power, but the modem tendency is to recognize their distinct qualities. First, 
commitment can be justified as an .exercise of the State's patenJalistic (parens patriae) 
power. In the exercise of its paternalistic power, the State is presumably author1z' d 
to hospitalize and treat those persons who, becaU2e of mental illness, arn .unable 
to make appropriate personal decisions about hospitalization and treatment.' In con
trast, when the State commits an individual pursuant to its police power (rather 
than pursuant to its paternalistic power), it does so not necessarily for the go;xl 
·of that individual, but rather to protect the public from an individual who is mentally 
ill and dangerous to others. 
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17. Note. Developinimts in the law: Civil commitment of. the mentally ill. Harvard 
Law Review, S7, 1190-1406, 1974, pp. 1201-1244. See a~~o Wexler, D.B. Therapeutic 
justice. Minnesota Law Review, 57:289-338, 1972, pp. 31S-a26, 

IS. Wexler, D.B., and Scoville, S.E. The administration of psychiatric justice: Theory 
and practice in Arizona. Arizona Law Review, 13:1-259, 1971, pp. 111-117. 

191 See Section II(c), infra. 
20 Jones V. Robinson, 440 F.2d 249 (D.C. Cir. 1971); cf. Wolff v McDonnell, 94 
S. Ct. 2963 (1974). 
21. Covington v. ~<ll'ris, 419 F.2d 617 (D.C. Cir. 1969). 

22. On the role' of lawyers and independent experts (psychiatrists and psyc1)ologists) 
at civil commitment proceedings, see generally Ennis, B.J., and Litwack, T.R. 
Psychiatry and the presumption of expertise: Flipping coins in the courtroom. Califor
nia Law Review, 62:693-752, 1974; Litwack, T.R. The role of counsel in civil commit
ment proceedings: Emerging problems. California Law Review, 62:816-839, 1974; An
dalman, E., and ChambElrs, D. Effective counsel for persons facing civil commitment: 
A survey, a polemic; .and a proposal. Mississippi. Law Jow-rw.l, 45:43-91, 1974; Cohen, 
F. The function of the attorney and the commitment of the mentally iII. Texas Law 
Review, 44:424-469, 1966. 

23. Wyatt v. Sticlmey. 344 F. Supp. 373 (M.D. Ala. 1972). 

24. Morris, G. Mental illness· and criminal commitment in Michigan. University of 
Michigan Journal of Law Reform, 5:1-66, 1971, p. 56 (Discusses alternatives to the. 
Ionia maximum serurity institution in Michigan and relates conclusions of a study 
conducted qy the Association of the Bar of the City of New York). 

25. See generally id. at 56-57. 

26. de Grazia, E. Diversion from the criminal process: The 'mental-health' experiment. 
Connecticut Law Review, 6:432-528, 1974. .. 

27. With respeCt ~o the area of juvenile delinqUency, it has been estimated that 
only 2 percent of an juvenile offenders are apprehended, and only 10 percent of 
the apprehended grOup are confmed. Remarks of Dr. David Bordua, Florida State 
University Colloquium on Law and Social Contro~ Tallahassee, Florida, May, 1974. 

2.8 .. A dent in the crime rate could be expected, through confmement or through 
correctional efforts, only ii a small number of persons-who happened to be appre
hended-were responsible for an inordinate amount of criminal activity. If crime 
is prevalent but criminals are rare-so that crime happens to cluster in certain offen
ders-isolation or efficacious behavior control could reduce the crime rate. But if 
crime is prevalent and if crimina; activity is spread among a large group of offenders. 
anything short of massive apprehension and confinement could not noticeably influence 
the general rate I.lf crime. 

29. Rothman, D. Decarcerating prisoners- and patients. The Civil Liberties Review, 
f~ 1973:8-30 p. 20. 

30. The required provision of treatment for thblt purpose is, as discussed infra, emerg
ing lUI a rationale for the right to treatment for police power patients. 

31. Schwitzgebe~ R.K. The right to effective mental treatment. California Law Review, 
62:936-956, 1974. 

32.Id. at 947-948. 

33. Rothman, D. Decarcerating prisoners and patients. The Civil Liberties Review, 
Fall, 1973:8-30 pp. 24-28. 

34. ld. at 28. 

77 

35 •. Citizens' Inquiry on Parole and Criminal Justice, Inc. "Summary Report on New 
York Parole," March, 1974,47 pp., p. 36 (Mineo). 

36. 1 d, at 36, 
37. Hodges, E.F. Crime provention by the indeterminate sentence law. American 
JOUrnal of Psychiatry, 128:291-295, 1971. 
38. Stone, A.. Discussion. American Journal of Psychiatry, 128:295, 1971; 

39.ld. 
40. Pat~ent Institution. "Maryland's Defective Delinquent Statute: A Progress Re
port." January, 1973, 42 pp. (Mimeo). 

41. Letter from James E. Olsson, Ph.D., Chairman, Maryland Psychological Association 
Legislative Committee, to Delegate Martin A. Kirct.er, Chairman, Judiciary Committee, 
House of Delegates, Maryland General Assembly, January 23, 1973. 

42.ld. at 2. 

43.ld. at 3. 

44. O'('..onnor v. Donaldson, 95 S.Ot. 2486 (1975). 

45. E.g~, Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala..1972) .. 

46. E.g., Rouse v. Cameron, 373 F.2d45t'(D.C. Cir. 1966) (construing a Congressional 
statute applicable in. the District of Columbia). 

47. E.g., Symposium. The right to treatment. Georgetown Law Journel,57:673-922, 
1969; Symposium; The mentally ill and the right to treatment. Univ.ersity oIChicago 
Law Review. 36:742-801, 1969. . 

48. Note. Developments in th¢ . law: Civil commitment of the mentally ill. Harvard 
Law Review, 87:1190-1406, 1974, pp. 1326-1327. Apparent7j the only instance in which 
a parens patriae patient could be retained Without treatment is where an "untreatable" 
patient is committed beCause of the need for humane custodial care, rather than 
for treatment. Id. at 1327; The Harvard Note argues, however, t.hat even with regard 
to parens patriae patients committed b.!cause of a dear-cut need Jor treatment, "due 
process does not require that the treatment given be effective," for "the possibility 
that treatments actually given will not benefit a patient are to be taken into considera
tion in the initial commitment hearing." Id. at n. 43. If the Note is suggesting that 
need-tor-treatment patients may be continually confmed even after it is ascertained 
that efficacious treatment cannot be provided them, the Note's reasoning is faulty. 
It is of course proper at th'e initial commitment hearing, in order to balance C(lmpeting 
interests and to decide whether commitment is in the patient's best interest, to 
take testimony regarding estimates of therapeutic success. But while that estimate, 
even if incorrect, may legitimate the initial act of commitment, it shonld not, at 
least if the need for'humane custodial care is not present, legitimate continued confine
ment after therapy proves ineffective and firmly undercuts the validity of the original 
estimate of therapeutic efficacy. 

49. These might include some mentally ill prisoners and civil parens patriae patients 
held subject to criminal detainers. 

50. See discussion in Note. Developments in the law: Civil Commitment of the mentally 
ill. Harvard Law Review, 87:1190-1406, 1974, p. 1325 n. 39. 

51. First, it has been contended that, contrary to the implications of the theory, 
there perhaps ought to be a constitutional right to treatment even if full-blown 
procedural protections are adopted in the commitment process. Furthermore, the 
theory might allow for the acceptance of an argument to the effect that since treat
ment is available, there is no constitutional need for procedural protections. Finally, 
police ~wer commitments ought, in theory at least, to be available on a finding 
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of future dangerousness, regardless of whether the subject has manifested his dan
gerousness through the commieslon of a specific overt act. ld. 

52. Id. at i327-1328. Reproduced with permission. Copyright 1974 by The Harvard 
Law llilview Association. 
53. ld. at 1328 Il_ 48 (citations omitted). Reproduced with permission:. Copyright 1974 
by The Harvard Law Review Association. , 

54. One recurrent atld perhaps\ inevitable I prublem I of! inc~ingly 1 eC!\l~ing \ the 
treatment of police power patients and the criminally commi\~ted with the treatment 
of parens patriae patients is that the former group may be advantaged at the expense 
of the latter group. Other instances of this phenomenon will pe addressed in later 
portions of this monograph. .'. 

55. By such an arrangement, the institution can have its professional staff shru:ed 
among all patients. Were the parens patriae and police power patients housed at 
separate institutions, the police power patients might well be denied treatment on 
the ground that it is "unavailable" at that institution. If the "unavailability" argument 
were to fail, the.. police power institution might have to try to attract staff, which 
could be a problem of considerable difficulty if its location is in a remote area 
and if mental health clinicians {md it professionally unrewarding to deal exclusively 
with dangerous patients. And if a court were to order "equalization" of treatment, 
the parens patriae institution could find itself in a position of ha.ving to b:ansfer 
. staff-or of having staff members commute-to the police .power facility. 

56. Knecht v. Gillman, 488 F.2d 1136 (8th Cir. 1973); Mackey v. Procunier, 477 F.2d 
877 (9th Cir. 1973); Shapiro, M.H. Legislating the control of behavior control: Autono
my and the coercive use of organic therapies. Southern California Law Review, 
47:237-356, 1974; Wexler, D.B.Token and Taboo: Behavior modification, token econo
mies, and the law. California Law Review,. 61:81-109, 1973; Wexler, D.B. Of rights 
and reinforcers. San Diego Law Review, 11:957-971, 1974; Note. Developments in 
the law: Civil commitment of the mentally ill. Harvard Law Review,87:1190-1406, 
1974, pp. 1345-1358. 

57. 477 F.2d 877 (9th Cir. 1973). 

58. At the Iowa facility, misbehavior as innocuCtus as swearing was sufficient to 
trigger an apomorphine injection. 
59. 488 F.2d 1136 (8th Cir. 1973). 

60. 344 F. Supp. 373 (M.D. Ala. 1972). 

61. Wexler; D.B. Token and taboo: Behavior modification, token economies, and the 
law. Califomia Law Review, 61:81-109, 1973, pp. 94-95. Reproduced with permission. 

62. Glonce v. Richardson, No. 73 CV. 373-8 (W.D. Mo. 1974). The court, however, 
did not find the "procedural" aspects of the case moot, and ruled that due process 
requires that a hearing be held prior to the transfer of a prisoner to a behavioral 
progr".lm-such as START-which involves a considerable'change in the conditions 
of the »risoner's commement. The procedural requirements Qf the case will be ad
dressed'more fully in a subsequent section of' this monograph. 

. 63. The privileges allocated according to tier position at the Patuxent· Institution 
are in general not likely to raise constitutional difficulties: the opportunity to play 
cards, to have paintings on the walls, etc. 'l'he only Patl!Xent privileges which might 
be regarded as constitutionally suspect involve visitation rights, mail, and mandatory 
maximum security status for inmates at the r1l'St two tiers of the program. Information 
reg-.irding the Patuxent system was obtained by a visit to the institution made by 
this writer on May 31, 1974. 
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64. Thig constitutional anl,\lysis conforms generally to the approach taken in recent 
~omprehensive and thoughtful works. See Shapiro, M.H. Legislating the control of 
behavior control: Autonomy and the coerCive use of organic therapies. Southern 
California Law Review, 47:237-356, 1974; Note. Developments in the law: Civil commit
ment of the mentally ill Harvard Law Review, 87:1190-1406, '1974; Note. Conditioning 
and other technologies used to "treat?" "rehabilitate?" "demolish?" prisoners and men
tal patients. Southern California Law Review, 45:616-681, 1972. 

65. Note. Developments' in the law: Civil commitment \?f the mentally ill. Harvard .' 
Law Review, 87:1190-1406, 1974, pp. 1344-1358.\:. . 

;'66. Civ. No. 73-19484-AW (Cir. Ct. of Wayne County, Mich., July 10,1973). 

67. Wexler, D.B. Foreword: Mental health law and the movement toward voluntary. 
treatment. California LaU) Review, 62:671-692, 1974. 

~. Wexler, D.B. . "Behavior Modification and other Behavior Change Procedures: A 
Look at the Emerging Law and the Proposed Florida. Guidelines." Unpublished manu
script, 1975.28 pp., p. 11. 

69. Wexler, D.B. Foreword: Mental health law and the movement toward voluntary 
treatment. California Law Review, 62:671-69?, 1974, p. 679. 

70. Goldiamond, I. Toward a constructional approach to social problems: Ethi~\ anti 
constitutional issues raised by applied behavior analysis. Behaviorism, 2(1):1-84, Sprfug, 
1974, p. 60 . 

71. Prettyman, E.B., Jr. The indeterminate sentence and the right to treatment. Amer~ 
ican Criminal Law Review, 11:7-37, 1972. 

72. ld. at 15-17. Reproduced by permission of the American Bar Association 1969. 
Further reproduction prohibited ~thout permission of copyright holder. / 
73.1d. at 37. ' II 

i' 
74. ld. at i7-21. Reproduced by permission of the American Bar AssOci~tion 19ii9. 
Further reproduction prohibited without permission of copyright holder. [ 
75. I d. at 26. . 

75A. A very recent ~mpirical investigation of the release criteria employed by the 
Atascadero therapeutic staff indicates that the patient shamming sheet conforms l~ 
markably well to reality. Dix, G.E. Determining the continUed dangerousness of 
psychologically abnormal sex. offenders. Journal of Psychiatry and Law, Fall 1975, 
pp.327-344. 

76. Bedau, H.A. "Behavior Modification in Prison from the M01"PJ Point of View." 
Unpublished manuscript, 1974. 20 pp., p. 7. ' 

77. The program was, als~' condemned on constitutional grounds by Federal court 
action in Adams v. Carlson, Civ. No. 72-153 (E.D. Ill, Dec. 6, 1973). 

78. Rubin, B. "Ut~port of Visit to Control Unit Treatment Program" Unpublished 
report, November 25,1973. 10pp., p. 6. 
79.ld. at 9. 

80. ld. at 9-10 • 

81. Wetze~ R.J. "Behavior Modification in the Social 'Learning Environment." Un
published, undated manuscript. 18 pp. See id. at .3-4: "Cues in leaming need to be 
clear ,1IDd should specify behavior. When we say to a child 'I want you to be good 
and behave yourself' we are not giving a very specific behavioral cue. What are 
the behaviors of 'being good" and 'behaving one's self?' The ability toiive clear, 
llpecific non-critical and non-provocative cues for behavior is a quality of 11 good 
trainer." 
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82. Bandura, A. Behavior theory and the models of man. A'merican Psyclwlogist, 
29:859-869, 1974. 
&3 • .Id. at 860. 

B4.ld. 
85. ld. at 862. 

86 .. Morris, N. 'J.'he future of imprisol1lnent: Toward a punitive philosophy. Michigan 
Law Review, 72:1161-1180,1974. 
87. l d. at 1173 (italics supplied). 

BB.ld. at 1162. 

89.217 U.S. 349 (1910). 

SO.ld. at 367. 

91. See, e.g., Ralphv. Warden, 438 F.2d 786 (4th Gir. 1970), where the Fourth Circuit 
found a trial court's imposition of the death penalty in 'a rape case (where the 
defendant neither tOI)k nor endangered his victim's life) to run afoul of the cruel 
and ,unusual punishm~~t clause. See also Fulwood v. Clemmer, 206 F. Supp. 370 
(D.D.C. 1962), where: the court found disproportionate and unconstitutional a prison 
disciplinary punishment of 2 years segregation fQr an inmate who violated a prison 
recreation field rule. ' , 

92. 439 F.2d 464 (D.C. Cir. 1968), vacated on other grounds, 439 F.2d 442 (D.C.' 
Cir. 1970) (en banc). 

93. See note 92, supra. 

94. See note 95 infra. 

95. <1,39 F.2d at 474. ItJis not clear whether the Watson panel employed the tenn 
"deter" in its general ~r special sense. It might have been employed to refer to 
punishment deslgned to deter others (general), or to punishment designed to dissuade 
the particular offender from repeating (special), or to both of those asset1:ed juStifica
tions for punishment. . 

96. 483 F.2d 136 (4th Cir. 1973), cert. denied, 94 S. Ct. 1454 (1974). 

97. ld. at 141. 

98.ld. 

99. Morrow, W.R., and Peterson, D.B. Follow-up of discharged psychiatric (jffen
ders-"Not guilty by reason of insanity" and "criminal sexual psychopaths." Jcru:rnal 
of Criminal Law, Criminology, and Police Science, 57:31-84, 196f>' 
100.105 Cal. Rptr. 217, 503 P.2d 921 (1972). 

101. Weems v. United States, 217 U.s. 349, 367 (1910). 

102. 503 P.2d at 936. 

l03.ld .. 

104. Morrow, W.R., and Peterson, D.B. Followcup of discharged psychiatric offen
ders-"Not guilty by reason of insanity" and "criminal sexual psychopaths." Journal 
of Criminal Law, Criminology, and Police Science, 57:31-84,1966. 

105. Patuxent Institution. "Maryland's Defective Delinquency Statute: A Progress 
Report!' January, 1973, 42 pp., p.2 (mimeo) .. 

106. Morris, N. The future of imprisonment: Toward a pu.'litive philosophy. Michigan 
Law Review, 72:1161-1180, 1974, p.1l73. 
107. ld. at 1162. 

108.406 U.S. 715 (1972). 
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109. ]d. at 788 (italics supplied). See ruso MoNad v. Director, 407 U.S. 245 (1972), 
decIded 'soon after Jacksim; which applies Jireksons due process duratioilal liriiit 
test to the context of commitments for observation at the Patuxent Institution. 
110. But see the text accompanying note 104, where it is argued that, especially 
if the . group of convicted sex offenders is clinically similar to the group of CQmmitted 
sexual psychopaths, any conimem~nt lid established for the fonnergroup should, 
on various constitutional and policy grounds, be carried· over to the latter group. 
Similiirly, in discussing a confinement ceiling for a group of patients highly relevlill1t 
to the present study-persons previously found not guilty by reason of insaIfIi
ty~ProfessorsRobert Burt and Norval Morris mal{e the following obserVation of 
Jackson's impact: , . . ' 

While community protection may justify longer confinement of defendaJ1ts 
acquitted by reason of insanity than of civil committees, these defendants· do 
not pose a threat demonstrably greater than do convicted defendaitts. Baxstrrnn
Jackson, therefore, requires that Confinement of defendants acquitted by reason 
of insanity be authorized for a period no longer than the te~ of imprisonment 
to which defendants convicted of the same offense' could be subjected. 

Burt, R., and Morris, N. A proposal for' the abolition of the incompetency plea, 
University of Chicago Law Review, 40:66-95, 1972, p. 74 n. 30 (Of course, if the 
insanity defense is abolished, a. consideration discussed in a late!' section of this 
monograph, the present group of lnsanity acquitiees would, if convicted, serve a 
term limited by the criminal maximum). 

The Burt and Morris proposal makes considerable empirical as well as theoretical 
sense, for insanity acquittees seem clinically similar to convicted prisoners, just as 
committed sexual psyebopaths. seem clinically similar to convicted sex offenders. Mor
row, W.R., and' Peterson, D.B. Follow-up of discharged psychiatric offenders-"Not 
guilty by reason of insanity" and "criminal sexual psychopaths." JourtULl of Crimirr.al 
Law, Criminoli>gy, and Police Science, 57:31-34, 1966. If future ~h were to 
indicate that insanity acquittees and sexual psychopaths do pose a threat 
"demonstrably greater" than their co,nvicted counterparts, due process and equal pro
tccl.ion objections to the longer conimement of the former categories might evaporate. 
But if the threat posed by those groups were found to be only slightly but not 
considerably greater than the threat poseii by the cOnvicted categories, then, even 
though due process and eqpal protection considerations might permit a somewhat 
lengthier maximum term of conimement for thenonconvict groups, lt would probably 
behoove legislatures to set equivalent lids for the convict and nonconvict groups. 
That is because, if the criminal maximum is depro:te{l from, the legislature will be 
left to grope around for another, unclear maximum for the nonconvict group. hi 
tenns of practicality imd convenience, it seems sensible to avoid a groping process, 
particularly since, cif a legislature sets a nonconvict confinement period which substan
tially exceeds the convict lid, a court migllt fmd that "substantial" differentiation 
unwarranted in the treatme~t of groups which differ from each other only "slightly," 
and constitntiollal problems might then again surface. 
l11..~Thus, if commitments to the Ionia maximum security institution in Michigan 
were ordered for the purpose of treatment (as contrasted with a public protection 
rationale), Jackson might be read to strike down lengthy and indetenninate periods 
of conf'mement in light of evidence, provided in an article by Professor Grant Morris, 
that after 2 or 3 years at Ionia, patients lose interest ,lU1d motivation and begin 
to regress instead of progress. Morris, G. Mental illness and criminal commitment 
in Michigan. University of Michigan Journel of Law Reform, 5:1-66, 1971; p. 44 
& n. 117. Similarly, in light of evidence that the bulk of patients at the iip,..ximUm 
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~ec~tyhospital at Atasca~ero, C~ornia, are .releasedafter a relatively short stay, 
It nught not be. therapeutically disadvaptage6us to substitllte a 3-year ceiling for 
the current indeterminate sentence operative at Atascadero. Interview with Professor 
George DiX; July 2, .1974 (Professor Dix spent a period of time during 1974 at' 
l\tascadero studying legal aspects of the Atascadero program) •. 

112. Note. Developments in the law: Civil commitment of the mentally ill. Harvard 
Law Review, 87:.1190-1406, 1974; pp. 1389-1394. 
113. Id. at 1391. 
114. [d. at 1393. 

115. Id. at 1394 eft' n. 104. 

115A. The .tel1n "offende~' is used loosely in this section and is not necessarily 
restricted to individuals who have been criminally convicted. Some of the special 
"offender" statutes involve a civil commitment trigge~ only by a criminal charge. 

116. The reader is referred to the following excellent articles which marshall the 
latest evidence and discuss in detail the .problems of predicting dangerousness: Shah, 
S.A., Dangerousness an,d civil commitment of the mentally ill: Some public policy 
considerations. A~an JQu:rnal. of Psychiatry, 132:501-505, 1975. Ennis, B.J., and 
Litwack, T.R. PsyChiatry and the presumption of expertise: Flipping coins in the 
courtroom. California Law. Review, 62:693-752, 1974; Shah, S.A. Some interactions 
of law and mental health in the handling of social deviance. Catlwlic University 
Law Review, 23:674-719, ·1974 (especially pp. 700-712); Morris, N. The future of im, 
prisonment: Toward a punitive philosophy. Michigan Law Review, 72:1161-1180, 1974 
(especially pp. 1164-1173); Note. Developments in the law: Civil commitment of the 
mentally ill. Harvard Law Review, 87:1190-1406, 1974 (especially pp. 1236-1245). The 
above articles discuss not only our present incapacity to predict dangerousness with 
any accUl'aCy, but also the point that dangerousness is largely overpredicted. Even 
the best efforts at prediction lead to a tremendolls number of "false positives,» 
each of which represents a person wrongfully confined because of a mistaken predic
tion of dangerous behavior. 

i17. A recent constitutional challenge to the Maryland defective delinquency law, 
based in pa.>t on vagueness of its commitment criteria, was taken to the Supreme 
Court but was dismissed by the Court without a ruling on the merits of the constitu
tional claim. MI4"'e1 v. Baltimore City CriminaI Court, 407 U.s. 355 (1972) (certiorari 
dismissed as improvidently granted). 

118. Thus, a mentally ill person who has committed a sex offense might be civilly 
committed as a mentnl patient, might be committed as a seXl.ml psychopath, or might 
be criminally convicted. Cf. Humphrey v. Cady, 405 U.s. 504 (1972). Similarly, a 
mentally deficient person involved in criminal activity could conceivably be committed 
as mentally ill, committed as mentally retarded, convicted criminally, or be found 
incompetent to stand trial. Cf. Jackson v. Indiana, 406 U.S. 715 (1972). 

119. Patuxent Institution. "Maryland's Defective Delinquency Statute: A Progress 
Report." Jr.muary, 1973, 42 pp., pp. 14-15 (mimeo). 

120. MorrU:, G. Mental illness and criniinal commitment in Michigan. University of 
Michigan Jmtnzal of Law Reform, 5:1-66, 1971. 

121. Id. at 46. There is some evidence that !JUggests that when "special" institutions 
share inthe commitment decision by themselves conducting the psychiatric evaluations, 
such institutions may, on nonclinical grounds, reject patients who are potential manage
ment problems in favor of more innocuous commitment candidates. For a description 
of the problem under a system formerly in operation at Atascadero, see Nasatir, 
M., Dezzani, D., and Silbert, M. Atascadero: Ramifications of a maximum security 

.1': 

treatment institution. Issues in Criminology, 2:29-46. 1966, p. 4;0. Where, however, 
admission criteria are vague and a sending rostitution has power to decide who 
shall be sent to a receiving institution, one can expect the problem to flow in the 
other direction. Cf. Rubin, B. "Report of Visit to Control Unit Treatment Program." 
Unpublished report, November 25, 1973. 10pp., p. 4 (''troublemakers'' sent to Control 
Unit Treatment Program). For a discussion of research needed on structural arrange
ments in hospital admission decisionmaking processes generally, see Wexler, D.B. 
Foreword: Mental heal!-b law and the movement toward voluntary treatment. Califor
nia Law Review, 62:671-692,1974, pp. 672-673. 
122. Davy·v. Sullivan, 354 F. Supp. 1320, 1326 (M.D. Ala. 1973) (Discussing the constitu
tionality of Alabama's sexual psychopath statute). 

123. Cf. Specht v. Patterson, 386 U.S. 605 (1967); Humphrey v. Cady, 405 U.s. 504 
(1972); Matthews v. Hardy, 420 F.2d 607 (D.C. Cir. 1969); United States ex, rel 
Schuster v. Herold, 410 F.2d 1071 (2<1 Cir. 1969). 

The lack of legal clarity in this area is attributable to the particular fact situations 
present in the above cases. In Specht, for example, an offender convicted of indecent 
Uberties was not sentenced to a determinate 100year prison term as he might have 
been, but was instead committed, without notice and hearing, to an indeterminate 
term pursuant to a special sex offender' act. The Court found Specht's sentencing 
procedm-e to violate due process because an additional fact (relating -to the propriety 
of special sex offender treatment), over and above that required for ordinary criminal 
sentencing, was present and necessitated a due process hearing. It is unclear from 
the Specht opinion, however, whether the "additional issue" itself required a hearing, 
or whether it did so only when coupled with a magnified sentence exceeding the 
traditional maximum criminal term. Similarly, in Humphrey, the Court e,~ressed 
constitutional concern over a p~ure whereby a defendant convicted of contributing 
to the delinquency of a minor-a misdemeanor punishable by a i-year sentence-was, 
instead of being sentenced, committed. under a sex offender law for the maximum 
I-year periodaI1.d then for a 5-year renewal period. 'rne Court was called upon 
to address the propriety of the renewal and, concluding that the renewal could in 
no way be deemed a mere sentencing alternative, the Court 0'xpressed equal protection 
concern over the absence of a hearing procedure, for the period of renewal, comparable 
to the hearing prooe-dure that prevails in the civil commitment area. 405 U.S. at 
56. But the Court did not squarely address the question whether a hearing would 
be required for the initial commitment. Although it noted that the initial commitment, 
since limited in time to the maximum criminal sentence, might arguably' be viewed 
simply as a sentencing alternative, id. at 510, the Court took no position on that 
constitutional question. 

The lower court decisions are equally ambiguous. In Schuster, for example, the 
Second Circuit ruled that equal protection required a civil commitment hearing before 
a prisoner could be involuntarily transferred (not even indefmitely committed), during 
the course of a criminal sentenc!.~, to a mental health facility. In part, the .schu.~ter 
court was concerned with the intUgnities of being transferred and with the different 
conditions of confmement operative at the mental institution. If those were the ouly 
facts in Schuster-if, for example, the lerzgth of confinement would not be magnified 
by a transfer' from a correctional facility to a mental health facility-,the case could 
perhaps be read comfortably to support the need for a hearing before one- is sentenced 
to treatment, even for a term not exceeding the criminal maximum,i .. rather than 
to criminal confinerrent. But Schuster is clouded by the important facti emphasized 
by the court, that the parole board was lmown not to grant parole to transferred 
"patients" even if those persons would have been parole eligible had they remained 
in prison. Hence, Schusrers hearing requirement may also be limited to instan\:es 
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wHere one is involuntarily aubjected to treatment for a period possibly in excess 
of the ~riminQl maximum. 

MaWwws involved facts and a legal holding substant4Uly similar to Schu.~kr, but 
the MattMws court seemed to emphasize less the possible prejudice to a transferred 
prisoner attributable to parole board policy and to emphasize more the additional 
stigma attached to mental institution confinement, tha different routines and restric
tions of mon~\ facilities, and,. abqve all, the severe psychic and emotional harm 
that can ensue from a person being mist-Illienly placed in a mental hospital. 420 
F.2d at 610-611. Because of the emphasis' on stigma and mistake, it is likely that 
the Ma(tI«iW8C9urt'would have rendered a similar ruling (requiring Ii hearing p::ior 
~o transfer frain prison to h,ospital) even were the term of possible confinement 
not subject to Potential magnification by the transfer from a correctional to a mental 
hospital setting. Thus, Mq,tthews can probably be read as a precedent from a closely 
lll1alogous area supporting the right of a defendant to a hearing prior to being sen
tenced, even for a determinate period, as a "special" category of offender. 
124. At some State pHsons, no psychiatrists or psychologists are on the staff. A 
study. which dealt in 'Part with the lack of psychiatri~ services at the Arizona State 
Prison Mptured the inmate's perspective of the psychiatric void by reprinting a 
letter by an inmate sex o.ffender to the University of Arizona Post-Conviction Legal 
Assistance Climc, an organization which at the time was assisting the inmate in 
t.he prepnration of Jj\ 1mbeas t'Orpus petition unrelated to the issue of psychiatric' 
tre!ltmel'lt. Wexler, D.B., and Scoville, S.E. The administration of psychiatric justice: 
Theory and pt'actlce in B.rizona. A'rizona Law Review, 13:1-259, 1971, pp. 175-176 
n.136: 

You mentioned in your letter that you were about to complete the Writ of 
Hllbeas CorpUl:! that you and the other students have been working on for me. 
1 ha'Ve been looking fm' you alrnost every day in regard t.o this, and I hope 
that you wilisu()n be bringing it clown. 

There it.! something thlit J would like to bring up, and it is this: I have been 
locked lAp noW althost conlfuually since 1957 for offenses of this nature and 
I would like to do sqmethllng while I qm incarcerated this Ume to help cure 
me of this sickness,. It would be a terrihle wrong to get me out of here on 
any' kind of legal loophole if I were to just go and repeat my crimes. That 
would not be fair to society or to me. While I have been he\re I have. done 
everytilL'tJg possible I know 01' to get mental help, but to no avail 

I h~ve had some taL.'W with---[a nondegroc prison psychologist] and he 
told me h,') thought I was :in fine shape but I would like to be surer than 
that. It i. .. OIlG thing to have a few pleasant talks ,vith an extremely overworked 
prison official and it is quite a different mattf'.l' to go up to the State Hospital 
lmd get RomlZ' kind of treatment., If it takes $, ::ouple of years so what? It 
would be. far better to be sl.1X'e than sorry. I have nevel', since I first got into 
this kind of h:~lUble had. any kind of treatment for it. All I have had were 
r. fow psychological tests to see if I was sane enough to st.n.,d trial or not. 
Do Y01,1.thMt, that t1~e I.lchool could help me in this problem? I want help ~or 
this. probl~m and. I am 'Willing tQI go to any length to get it. (Copyright (c) 197'1 
by the Ar'.zona Board of Regents: Repripted bypeimission.) 

125. Professor Joseph Livermnre, Law School (now Dean, University of Arizona Col
lege 1)f Law), Profes&or David A. Wruro, G'riminal Justice Studies, Carl P.Malinquist, 
M.D .. Department of Psyc.hiatry, DllvJd Lykken, Ph.D., Professor of Psychology and 
Psychiatric Research, Department of Psychiatry, William Hausman, M.D., Department 
of Ps~chiatry. 
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126. For example, sex crimes are not defined with sufficient precision, the evaluation 
should not necessarily be conducted on an inpatient basis, the 6O-day evaluation period 
seems 1'1Ithel' long, the evaluating ;tgency is given too much power with respect 
to t?e ~robation determination and wit~ respect to the determination of dangerousness 
(which IS left undefined), and the requirement that all sex offenders opting for treat
ment be mandatorily plac~d in a security facility seems too rigid. Furlhel', unlike 
confined offenders, probationers are not given a choice with regard to accepting 
Or rejecting therapy. 

127. U~der t?~ ~innesota P;oposal, howeve~, since the center staff is charged with 
conductmg ehglblhty evaluations, there remams the .possibility that an offender desir
ing treatment will be rejected, for nonclinical reasons, by a center staff unwilling 
to assume the burden of a potential management problem. See the discussion in 
note 121, supra. . 

128. It has been stated that incompetency to st.·md trial is "by far the most frequent 
issue leading to the hospitalization of persons in. the criminal justice system." Rosen
berg, A.H. Competency for trial-Who Itnows'best? Criminal Law Bulletin, 6:577-
589, 1970. ' , 

129. Wexler, D.B., and Scoville. S.E. The administration' of psychiatric justice: Theory 
v.~d pr:actice . in Arizo?1l; Arizona Law Review, 13:1-259, 1971, p. 165; de Grazia, E. 
Dlv~rslon from the cnmmal process: The 'ment.'ll-health' ell.-periment. Connecticut Law 
ReV1.ew, 6:432-528, 1974, p. 436 n. 14. 

130. Wexler, D.B .. and Scoville, S.E. The administration of psychiatric justice: Theory 
and practice in Arizona. Arizona law Review, 13;1-259, 1971, pp. 166-167. 

131. A 1965 study of patients at the Matteawan State Hospital in New York revealed 
that 645 of the 1,062 1ST committees had been hospitalized for longer than 5 years, 
and one-fifth .of ~~e total ha~ be~n ."awaiting trial" for over 20 years .. Matthews, 
A. Mental DIsabilIty and the C1'Imlnal Law: A Field St1uly. Chicago! American 
Bar Foundation, 1970.209 pp., pp. 214-215. 
132. 406 U,S. 71~ (1972). 
133. [d. at 738. 

134. Though it has typically been the case, the automatic security classification of 
1ST's is, as will be seen later. questionable and controversial. 

135. de Grazia, E. Diversion from the cril1"dnal proCess: The 'mental-health' experiment.' 
Connecticut Law Review, 6:432-528, 1974, p. 436 n. 14. 
136. 406 U.S. at 738. 

137. Burt, R., and Morris, N. A proposal for the abolition of the incompetency plea.. 
Univll'i'Bity of Chicago Law ReView, 40;66-95,1972, p. 88. 

138. Wexler, D.B., and Scoville. S.E. The administration of psychiatric justice: Theory 
and practice in Arizona. A,rizo!la Law Review, 13:1-259. 1971, p. W7. For a discussion 
of when amnesia can c01lSf~ute incompetence, see id. at n. 105. 
139. Morris, G. Mental illness and criminal commitment in Michigan. University of 
Michigan Journal of Law Refonn, 5:1-00, 1971, p. 26. 
140. [d. 

141.. There may be legal difficulties-although not necessarily full-blown. obstacles-to 
the criminal prosecution of 1ST elopers.. First of al~ simply because a patient is 
1ST does not necessarily mean thzt such a patient cannot be h'21d legally responsible 
or that he cannot form the necessary metl8 rea for knowingly escaping or attempting 

. to escape from an institution. Cf. McNeily. Director, Patuxent Institution, 407 U.S. 
245. 250-251 (1972) (patient refusing defective delinquency evaluation cannot be held 

i ' I 



,,' 

...................... ~. -----_ .. -~- -~ 



86 
. tern t in the absence of a due process hearing to determine whether his refusal 
m con p . " . t ad _'" tat' f h's is in fact willful and contemptuous or whether It IS ms e a ma.w.es Ion 0 . 1 

mental illness for which he cannot properly be held account~bl~). More troubling 
is the problem that, even if an IST eloper can be fO

I 
~nd Ch?nunally 'tCUlpatbl~ f?r 

his esclipe, since he is IST vis-a-vis the charge under ymg IS .co~nu men
t

, e tIS 
. I al IST vis a vis the alleged criminal escape. But hIS mcompe ence 0 seerrung y so - - , . . 

stand trial on both those charges, it must 'be-recalled, IS hopefully only temporary. 
Under Jackllon, he would presumably never have been. co~tted as IST unless 
't ppeared that after a reasonable time, he would regatn hIS competence to stand 
~ri~. And whell' hls competence is regained and he is able t~ stand trial on the 
underlying charge, he will then also be able to be tried for hIS allegedly culpable 
escape or attempted escape. 

142. Burt, R., and Morris, N. A proposal for the abolition of the incompetency plea. 
Univln'sity of Chicago Law Review, 40:66-95, 1972. 
143.ld. at 67. 

144.406 U.S. at 739-740. 

145. Burt, R., and Morris, N. A proposal for the abolition of the incompetency plea. 
Univln'sity of Chicago Law Review, 40:66-95, 1972, p. 78. 

,146. ld. at 70. 

147. Id. at 71. 

148. 383 U.S. 375 (1966). 

149. ld. at 378. The discardability of the Pate dictum is evidenced by I~gua~ in 
Jackson, where the Court, citing Pate, stated: "We do, n?t read t~s Court s preVIous 
decisions to preclude the States from allowing, at a mtmmum, an Incompetent defe~
dant to raise certain defenses such as insufficiency of the .. indictment, or make certain 
pretrial motions through counseL" 406 U.S. at 741 (empha.!;is supplied). 

149A. The use of the term "psychotherapy" in this and subsequent sections i~ unduly 
restrictive. Surely, therapeutic procedures beyond those of a psychotherapeubc nature 
miZht be employed to restore an incompetent defendant to competency. 

150. Burt, R, and Morris, N. A proposal for the abolition of the incompe~ncy pl:a. 
University Of Chicago Law Review, 40:66-95, 1972, ,PP: 93-95. Rep:oouced WIth permIS
sion. Further reproduction prohibited without permISSIOn of copynght holder. 
151.ld. at 70. 

152. A segregation in living quarters between the two groups actually involves a 
trade-off between what is best for the police power patients (who presumably w~uld, 
in a clinical sense, be somewhat disadvantaged by secure confinement .and who nught 
benefit Irom mingling with the parens patriae patients)· and what IS rn:st for the 
paI'ens patriae patients (who presumably :voul~ be physically and psycholOgIcally more 
. secure by living somewhat apart fropt theIr police power counterparts). 

153. See generally Wexler, D.B., and Hershey, R.A. Criminal detainers in a nutshell. 
Criminal Law Bulletin, 7:753-776, 11171. 

154.' Wexler, D.B., and Hershey, RA. Criminal detainers in a nutshell Criminal 
Law Belleltn, 7:75.'3-776, 1971, p. 754. 
155. ld. at 753. 

156. [d. at 754. 

, v. Sheriff of Pima County, 97 Ariz. 42, 396 P.2d 613 (1964). ' 157. E.g., State 

158. 393 U.S. 374 (1969). 

I; 
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159. The pro~ecuting authority might. also choose simply to ignore the patient's demand 
for a speedy trial. In such a case, a law-jer might be able to seek a court order 
dismissing the outstanding charges or at least relieving the patient from the disabilities 
(such as special security status) attached to the detainer. Wexler, D.B., and Hershey, 
R.A. Criminal detainers in a nutshell. Criminal Law Bu,:letin, 7:753-776, 1971. 
160 Jackson v. Indiana, 406 U.S. 715, 740 (1972). 
161. E.g., Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968). 
162.ld. 

163, Persons who are found NGRI might, in appropriate cases, be subsequently civilly 
cowmitted pursuant to a parens patriae or a police power rationale, depending upon 
the particular clinical situation. But even if different durational. limits are set for 
the two classifications (as previously urged), and even if an NGRI defendant is 
committed pursuant to the police power (with an authorized duration that would 
presumably be lengthier than would be the case with parens patriae commitments), 
the person committed following a verdict of NGRI should not be held for a period 
exceeding the maximum criminal penalty for the charged offense. See Burt, R, and 
Morris, N. A proposal for the abolition of the incompetency plea. University of Chicago 
Law Review, 40:66-95, 1972, p. 74 n. 30. 

164. E.g., Goldstein, J., and Katz, J. Abolish the "insanity defensc"-why not? Yale 
Law Journal, 72:853-876, 1963. See also the section of the proposed Federal criminal 
code (Sec. 502) which, if ,enacted, would abolish the insanity defense in Federal criminal 
cases:· "It ill a defense to a prosecution under any federal statute that the defendant, 
as a result of mental disease or defect, lacked the state of mind required as an 
element of the offense charged. Mental disease or defect does not otherwise constitute 
a defense." S. 1400, 93rd CongI'ess, 1st session. Note that the proposal, which is 
ca.'>t entirely in cognitive terms, would do away with "volitional" aspects of the existing 
insanity defense (suel, as that aspeet often inappropriately referred to as "irresistable 
iSlIpulse"). And "cognitive" mental illness will be relevant, under the proposal, only 
if it s~es to actually negate a required element of the mens rea. The proposal 
ioes not directly address the question whether evidence of "diminished capacity" 
not reaching levels of fuli-blown insanity would also be admissible to negate mens 
rea, but the proposal's use of the language "mental disease or defect" may suggest 
an implicit rejection of lesser "diminished. capacity" type defenses. 

165. National Commission on Reform of Federal Criminal Laws. Working Papers 
of the National Commission on Reform Of Federal Criml'nal Laws, yol1, Washington, 
D.C.: Superintendent of Documents, U.S. Government Printing Office, 1970. 724 pp., 
p.251. 

165. Monahan, J. Abolish the insanity defense?-not yet. Rutgers Law ReView, 26:719-
740,1973. 

167; ld. at 723-725. Reproduced with permission of Rutgers Law Review; copyright 
Rutgers University . 

168. Wexler, D.B. Therapeutic justice. Minnesola Law RevietlJ, 57:289-338, 1972, pp. 
309-311 (emphasis as in the original). Reproduced with permission. 

169. Monahan, J. Abolish the insanity defense?-not yet. Rutgers Law Review, 26:719-
740, 1973, pp, 721-723. Monahan's article cites a wealth of literature in support of 
his conclusion. (Quote reproduced with permission; copyright Rutgers University.) 
170. Some of those persons, however, might escape criminal conviction by arguing 
successfully. that, because of mental defect, they were unable to form the required 
criminal intent. Following their acquittal, those persons might, if their clinical condi
tions warrant it, be committed to mental hospitals through the civil commitment 
route. 
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171. A brief discussion of the various approaches, together with pertinent references, 
can be found in Wexler, D.B. Therapeutic justice. Minnesota Law Review, 57:289-
338, 1972, pp. 308-311. 
172. A discussion of the 1968 law and its defects appears in Wexler" D.B., and 
ScoviIle, S.E. The administration of psychiatric justice: Theory and practice in Arizona. 
Arizona Law Review, 13:1-259,1971, pp. 154-158. 
173. ld. at 157 .. 

174.ld. at 158. 
175. E.g., Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968). 

176.ld. 

177. Cf. Olson v. Pope, No. 8361, Superior Court of Solano County, California, March 
28, 1973, p. 9, where the court, in an unpublished opinion, said "despite all indications 
in favor of parole the record suggested that the Adult Authority [parole board] 
had denied parole beciluse of the vindictive attitude of some residents of the communi
ty where the offenses were committed and that if this were established as a fact, 
it was tantamount to the Authority's acting on whim, caprice and rumor." 
178. Cf. Arizona Revised Statutes Sec.36-565(D): "The medical director of the agency 
shall not be held civiIly liable for any acts committed by the released patients." 
See also Ennis, B.J. Civil liberties and mental illness. Criminal Law Bulletin, 7:101-
127, 1971. 
179. Cf. Bandura, A. Behavior theory and the models of man. An!elican Psyclwlogist, 
29:859-869, 1974, pp. 861-862. 
180. Thus, Bandura (id.) discusses diffusion with disapproval: 

A common dissociative practice is to obscure or distort the relationship between 
one's actions and the effects they cause. People will perform behavior they nor
mally repUdiate if a legitimate authority sanctions it and acknowledges responsi
bility for its consequences. By displacing responsibility elsewhere, participants 
do not hold themselves accountable for what they do and are thus spared 
self-prohibiting reactions. Exemption from self-censure can be facilitated addi
tionally by diffusing responsibility for culpable behavior. Through division of 
labor, division of decision making, and collective action, people can contribute 
to detrimental practices without feeling personal responsibility of self-disapproval. 

181. It is interesting to note that tl'i~ scheme of jury release of NGRl's was actually 
proposed by Arizona hospital officials who were reluctant to release unilaterally pa
tients who had been committed as NGRI. 

182. This writer is aware of instances at the Arizona State Hospital where patients 
with a past history of violence have been deemed by the hospital staff to be ready 
for release but where the staff was reluctant to exercise its unilateral release authori
ty. In such instances, the staff often advised the patient or the patient's counsel 
'to seek release by petitioning the court for a hearing. At the hearing, the hospital 
staff would happily testify in favor of the patient's release. 
183. 395 F.2d 642 (D.C. 1968) .. 

184. ld. at 651. 

185. ld. at 652. 
186. See, e.g., National Commission on Reform of Federal Criminal Laws. Workillg 
Papers of the National C011lmission on Reform of Federal Climillal Laws, vpl. 1, 
Washington, D.C.: Superintendent of D~uments, U.S. Government Printing Office, 
1970. 742 pp., p. 250: 
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No matter what insanity defense approach is taken, it is likely that large 

numbers of abnormal persons will continue to be placed in correctional institutions. 
• • . In view of the large numbers of persons of all personality types who 
will continue to be found in correctional institutions, rehabilitative efforts must 
be directed to mentally abnormal offenders who are placed in them. 

The same report, quoting Dr. Jonas Robitscher. continues, id: 

[I]f psychiatric and other rehabilitation services are provided, it \vill not ma.l<e 
any real difference if a disturbed person who has admittedly done an illegal 
act is treated in 'prison or in a mental hospital; in either case he \vill have 
problems of guilt, in either case he \vill respond-if he responds at all-only 
to thoroughgoing and sincere efforts to help him whether the setting is called 
prison or hospital. 

187. See, e.g., Bermanger v. State, 307 N.E. 2d 891, 897 (Ct. App. Ind. 1974) (citations 
omitted): 

The fact that defendant here has been sentenced and confined pursmmt to 
a criminal penal statute rather than confined for treatment as a Criminal Sexual 
Deviant does not deprive him of the right to care and treatment if it be needed. 
Even as an inmate of a prison, he is entitled to such rehabilitative medical 
and psychiatric care as is indicated. 

188. See University of Alabama Center for Correctional Psychology. "Minimum Mental 
Health Standards for the Alabama Correctional System," 1972 (mimeo). 

189. E.g., Matthews v. Hardy, 420 F.2d 607 (D.C. Cir. 1969); United States ex reI. 
Schuster v. Heroic!. 410 F.2d 1071 (2d Cir. 1969). Actually, since Matthews and Sch/l~tel' 
require such safeguards even for involuntary tl"CIIuifel"s (depriVations which are less 
onerous that full-blown commitments), those cases provide a forUOI'i support for 
the proposition that involuntary commitments must conform to the prescribed 
safeguards. 

190. ld. Both Matthews and Schu.ster technically involved involuntary transfers rathel' 
than full-blQwn involuntary commitments, and both cases relied in part on the 
likelihood that, because of parole board policies, prisoners transferred to mental 
hospitals would serve longer t,erms than would be the case if they were not trans
ferred. See the discussion in note 123, supra. 

191. Schuster and particularly Matthews were concerned with these nonquantitative 
a.~pects of hospitalization, and it is likely that Matihews (and perhaps SciluBier as 
well) would have reached the identical result had time-prejudice not been present. 
See the full discussion in note 123, supra. Although Matthews and SchuBier relied 
on equal protection theory, due pr~ess considerations could independently support 
the constitutional necessity of some semblance of pretransfer fair procedure. See 
discussion in note 123, supra and the recent case of Clonce v. Richardson, No. 73 
CV. 373-S (W.D. Mo. 1974), holding that because of the "major change in the conditions 
of confinement" involved in being transferred from a prison to a behavior modification 
program, due process requires some sort of pre transfer hearing. 
192. Clonce v. Richardson, No. 73 CV. 373-S (W.D. Mo. 1974) required, on due process 
grounds, a hearing to authorize the transfer of a prisoner to a behavior modification 
program at the Medical Center for Federal Prisoners at Springfield, Missouri. 
Although Clollce involved a transfer from a prison to allother institution-and to 
a mental institution at that-the court was not so much concerned with the location 

. of the two institutions involved or \'lith their labels, as with the fact that' the transfer 
involved a "major change in the conditions of confinement." Since even an intra-



.90 

institutional transfer from the general plison population to a plison psychiatrlc unit 
is likely to involve major changes in the conditions of confinement, Glonce can E!~sily 
be extended to reach that situation. Gf Wolff v. McJ;lonnell, 94 S.Ct. 2963 l1974) 
(recent case, relied on by Glonce court, requiling due process protections plior to 
transferring plisoner, for disciplinary reasons, from the general plison population 
to solitary confmement cell of the same institution). The Glow~e and Woiffdue process 
requirements, if applied to psychiatlic unit transfers, could presumably be satisfied 
by an administrative hearing.; The question remains open, however, whether equ.al 
protection considerations would mandate a judicial-type proceeding if such is the 
practice followed in the julisdiction for ordinary civil commitment proceedings. . 

It should be 'noted that there is one often unrecognized advantage in transfemng 
disturbed convicted offenders to plison psychiatlic units rather than to units (even 
seculity units) at civil hospitals: The more that a hospital houses convicted offenrltlrs, 
the more reluctant the courts will be to allow disruptive civil patients to share 
those quarters. Gf Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 305 N.E. 2d 903, 
350 N.Y.S.2d 889 (1973, (due process violated when dangerous civil patient tr-a.l1sferred 
to Matteawan, an institution housing large. numbers of convicted climinal patients); 
Donaldson v. O'Conner, 493 F.2d 507, 511 (5th Cir. 1974) (civil patient's right to 
treatment denied, in part, because one-third of the patients in his ward were climinals). 
193. Until recently, such was the case. in Arizona. See Wexler, D.B., and Scoville, 
S.E. The administration of psychiatlic justice: Theory and practice in Arizona. A"izol1a 
Law Review, 13:1-259, 1971, pp. 174-188. 
194. ld. 

195. The disincentive structure is discussed in the empilical study of the Arizona 
situation. I d. 
196. See id. at 183 and n. 167 (discussing the need for voluntary admission procedures). 
As will be mentioned in g~'eater detail below, Arizona's new mental health law now 
permits voluntary hospital admission of plisoners. 
197. See Walsh v. State ex reI. Eyman, 104 Ariz. 202, 450 P.2d 392 (1969). 

198. Wexler, D.B., and Scoville, S.E. The administration of psychiatlic justice: Theory 
and practice in Arizona. Arizona Law Review, 13:1-259, 1971, p. 185. 
199. See People ex reI. Brown v. Herold, 29 N.Y.2d 939, 280 N.E.2d 362, 329 N.Y.S.2d 
574 (1972). Braum involved a suit against the Director of Dannemora State Hospitai, 
challenging the Department of Corrections' policy denying good time allowances to 
all mentally ill plisoners. Braum held the Department's policy tp be violative of 
the statutory scheme and of the equal protection clause, at least as applied to plisoners 
who have not been declared legally incolnpetent, and who thus may be competent 
to weigh the lisks and benefits of electing the New York good time allowance pl:?.n. 
200. Wexler, D.R, and Scoville, S.E. The administration of psychiatric justice: Theory 
and practice in Arizona. Arizona Law Review, 13:1-259, 1971, p. 185. 
201. I d. at 186. 
202. Sawyer v. Sigler, 320 F. Supp. 690 (D. Neb. 1970). 
203 E.g., U.S. ex reI. Schuster v. Herold, 410 F.2d 1071 (2d Cir. 19(9); People ex 
reI. Slofsky v. Agnew, 68 Misc.2d 128,326 N.Y.S.2d 477 (Sup. Ct., Clinton Co., 1971). 
204. Wexler, D.B., and Scoville, S.E. The administration of psychiatric justice: Theory 
and practice in Arizona. Arizona Law Review, 13:1-259, 1971, p. 186 (emphasis sup
plied). 
205. The mechanism of parole-ta-hospital is not simply a legal euphemism for parole 
denial. It can significantly affect the "parolee's" living conditions. In Arizona, for 
example, 
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transferred prisoners are placed automatically in the Maximum Secmty Unit 
of the state hospital and-for security reasons-are usually retained in that unit 
during their entire stay at the hospital. If a prisoner-patient welie granted parole, 
however, he would seemingly no longer constitute a "special" security or escape 
risk, and might wen be transferred to the general hospital popUlation, where 
living conditions are less restrictive and more pleasant and where chanl!es for 
psychiatric recovery seem substantially greater. The possibility of leaving the 
M;lximum Secmty Ward and entering the general hospital popUlation is raised 
not only by the granting of parole, but .. also by the expiration of a transferred 
inmate's. penal sentence-which i::; lmother reason why prisoners contemplating 
transfel,' to the hospital ought •. t6 be concerned with the computation of their 
"good time" credits. 

ld. at 186 n. 178 (citations omitted). Copyright (e) 1971 by the Arizona Board of 
Regents. Reprinted by permiSSion. 

20()~ Peopie ex reI. Slofsky v. Agnew, 68 Misc.2d. 128, 326 N.Y.S. 2d 477 (Sup. Ct., 
Clinton Co., 1971). 
207. See generally 326 N.Y.S.2d at 47\}. 
20S.ld. 

209. Arizona Revised-· Statutes, Sec. 31-224(E)-(G). Mter this sectIon was Wlitten· 
new legislation went into effect which substantially revamped the Arizo,na statute: 
In this writer's opi!lion, the new statute is less desirable than the one it. replaces 
and much less suitable as a model for adoption elsewhere. . 

210. Moms, G. Mental illness and criminal commitment in Michigan. University of 
Michigan Jo1t1'1lal of Law Reform, 5:1-66. 1971, pp. 6-18. \'t 
211. I d. at 15. 
212. [d. at 16 n. 39. 
213.ld. 

214. As an original proposition, it is not at all clear that all dvil patients must 
be treated alike (without making parens patriae and police power distinctions) for 
security purposes any more than they must all be treated alike for purposes of 
durational limits, scrutiny of the release decision, etc, Just as equal protection probably 
pennits distinctions to be drawn between parens patriae and police power patients 
concerning length of confinement and release procedures, it might also pennit secmty 
distinctions to be drawn. Parens patriae patients could, for example, be rebuttably 
presumed to require little secmty, and police power patients could be rebuttably 
presumed to require some degree of security. Thus far, however, the courts have 
not distinguiShed for security purposes between subgroups of civil patients. Covington 
v. Harris, 419 F.2d 617 (D.C. Cir. 19(9) (State must prove need for security even 
in case of police power 'patient); Kesselbrenner v. Anonymous, 33 ~.Y.2d 161, 305 
N.E.2d 903, 350 N.Y:S.2d 889 (1973) (assaultive civil patient should. not be transferred 
to facility for criminally insane; purpose ofrivil commitrnent-even re~ding police 
power patients-is thera!Wlitic, not the protection of the public). Courts have, however, 
distinguished between civil patients as a whole and so-called "criminal" patients. And 
one court has come close to bridging the gap by distinguis,hing, for secmty purposes, 
between civil patients and cOllvicted crimil1als who are! c~vijly committed to the 
hospital. United States ex rei. Sch,uster v. Herold, 410 F.2d 1071, 1084 (2<1 Cir. 19(9): 

Thus, our decision today does not mean that all distinctions between civilian 
and prisoner patients must be swept aside. We do say that prisoner patients 
are entitled to sub.~talltially the same safeguards afforded non-prisoners before 
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commitment. For example, Sec. 85 of the Mental Hygiene Law provides that 
before being committed to Matteawan, there must be a judicial determination 
that the individual to be committed is dangerous to himself and others. Such 
a procedure mdY not be appropriate for a prisoner because the additional security 
fac:Iities of Matteawan or Dannemora might be thought necessary to confine 
convicts with sentences still to serve, who may be more prone to esca,pe from 
a hcspital than civilians. 

215. Seemingly, one {actor contributing to the conclusion in Donaldson v. O'Connor, 
. 493 F.2d 507 (5th Cir: 1974) that a parens patriae patient had been denied the 
right to treatment was his confinement with, and legitimate fear of, many dangerous 
patients. Id. at 511. Patients often fear "crawlers" and "creepers"'-inmates who assault 
sleeping patients. 
216. See Power v, United States, 152 F. Supp. 872 (O.Mass. 1957), where the adminis
trattix of Power's estate brought suit against the United States because Power, 
a patient in a Vetera,ns Administration psychiatric i"acility, was killed by McGowan, 
another patient. The Government won a dismissal, but presumably only because (id. 
at 874) 

McGowan, who caused Power's death, had never demonstrated qualities of 38saul
tivenest'! or belligerence prior to this occurrence. Certainly it was not to be 
reasonably foreseen that he was the type of patient who would strilm another 
patient and thereby cause serious injury or death .... 

217. See New York State Association for Retarded Children v. Rockefeller, 357 F. 
Supp. 752, 764 (E.O.N.Y. 1973), where the court ordered the hiring of additional 
staff to relieve the problem of inter-resident assaults, and where the court reeognized 
that "one of the basic [constitutional} rights of a person in confinement is protection 
from assaults by fellow inmates. . . ." Another remedy likely to reduce assaults 
would be the increased availability of private rooms for residents. See generally 
Note. Eighth amendment rights of prisoners: Adequate medical care and protection 
from the violence of fellow inmates. Notre Dame Lawyer, 49:454-469, 1973. 
218. Note. Eighth amendment rights of prisoners: Ad~rlate medical care and protec
tion from the violence of fellow inmates. Notre Dallle Lawyel', 49:454-469, 1973. 
219. Although certain pre-commitment acts should be taken into account in determining 
security status, the decision to place a particular patient in a secure facility should, 
in this writer's view, be made by an administrative body (to be discussed more 
fully illfi~) after commitment, and should not be made at the time of commitment 
by the cOlllmitment COllrt itself. In that regard, consider the following discussion 
of the problem relating to the Arizona State Hospital 

The SCC [Special Classification Committee] is sometimes baffled by civil com
mitment orders containing language to the effect that the patient is "to be 
held in th'e .Maximum Security ward." A problem arises when the SCC is faced 
"ith a patient's request to transfer out of Maximum Security and at the same 
time "ith a commitment order containing the above language. In such a case 
the SCC does not know whether it is bo'und to follow the order-in which 
case it is easier to discharge the patient than to change his ward-or whether 
the committing court has exceeded its authority, in which case the SCC could, 
"ith legal impunity, disregard the superfluous language if it Celt treatment could 
be appropriately carried on in a ward other than Maximum Security. Since the 
pertinent statute speaks merely of ordering a patient confined in the ,state 
hospital, Ari.z. Rev. Stat. Ann. Sec. 36-514(C) (Supp. 1970-71), the latter course 
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of action by the SCC would seem permissible. In any case, committing courts 
shOUld refrain from attempting to tie t~le hospital's hands with respect to the 
appropriate ward of confinement. This I'is partiCUlarly so in view of the fact 
that few judges are sufficiently acquainted with the facilities 'of the hospital 
to recognize, for example, that tight security is available not only in the Maximum 
Security Unit (Encanto Hall), but also in a slightly less restrictive ward (Hermosa 
Hall), . and that even the general population wards do not grant grounds privileges 
to all patients. 

Wexler, . O:B:, . and ~oville, ~.E. Th~. administration o~ psychiatric justice: TheolJY 
and practIce In Arlzona. Ar'tzonq. Law Revi(}w, 13:1-259, 1971, p. 2~9 n. 30, Copy/
right (c) 1971 by the Arizona Board of Regents. Reprinted by permission. 
220. C~vington v: Harris, 419 F.2d 617 (D~O. Cir. 1969); Kesselbrenner v. Anonym(J~, 
33 N.Y.2d 161, 305 N.E. 2d 903, 350 N.Y.S. 2d 889 (1973). 
221. 440 F.2d 249 (D.C. Cir. 1971). 

222. Id. at 251. The potential for confusion is apparent since, in this conVext, it 
is often difficult to distinguish "medical" from "nonmedical" considerations and the 
exception might therefore swallow the rule. ' , 
223. Id. at 251 n. 4. 

224 . .6.g., ClOrice v. Richardson, No. 73 CV. 373-S (W.D. Mo. 1974). 

225, [d. at 251-252 (citations omitted). Note that an earlier case in the District of 
Columbia Circuit, Williams v. Robinson, 432 F.2d 637 (~.C. Cir. 1970) hail recognized 
that due process requires that a patient prior to transfer (or, in emergencies, soon 
after transfer) be given an apportunity to test the evidence against him and to 
present his side of the case. Jones filled in the particulars of what that opportunity 
ought to en~iL The main thrust of Williarn.~ (reaffirmed in point 6 of the Jones 
sMnCtards) related to the scope of j1.:!dic'ial review of a hospital's admil7lstrative decision 
to transfer a patient. Willaim8 asserts that, if hospital officials wilih to ·avoid broad 
judicial review and time-<:onsuming court battles, hospitals must maintain adequate 
records which, on their face, indicate that a reasonable adminisl,rative decision has 
been reasonably arrived at. As the court in Williams put it, 432 F 1M at 543: 

Giv~n mechanisms adequate to insure a complaining patielrit a fair opportunity 
to place facts and arguments supporting his position in thfJ administrative record, 
we might well be able to conclude that the patient, flS well as the hospita1, 
could be bound by the record' made in the administrative proceedingS. If so, 
the process of judicial review would he greatly simplified and the burden on 
doctors and hospital administrators, who would no lOnger be required to come 
to testify in court on these proceedings, would be subatantially reduced. 

226. 94 S. Ct. 2963 (1974). 

227. The latter point is probably covered by Jones, although a literal reading of 
Jones' requirement number 8 might lead to the C'anclusion that a patient could in 
SOme cases be allowed only to respond in writing to the allegations in the interview 
memoranda. 
228. 94 S. Ct. at 2981. 

229. Clonce v. Richardson, No. 73 CV. 373-8 (W.O. Mo. 1974). 

230. But cf. Negron v. Prieser, No 74 eiv. 1480 (S.D.N.Y. 1974), recognizing that 
there may be reason for treating j'medicai" security decisions with fewer saf~guards 
than "disciplinary" security decisions. Negron may therefore be at odds with Glonce. 
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While the conclusi()n of Glonee seems sound, there is some analytical difficulty 

in determining whether the Clonee case itself was an appropriate vehicle for announc
ing the result reached by the .court. The petitioners in. Glonce actually raised two 
separate claims: that the severe restrictions involved in the Springfield behavior 
modification· program (the START program) violated substantive constitutional guaran
tees, and that the summary process of involuntary transfer into the program violated 
procedural due process. Because the START program was termin,ated during the 
course of the litigation, and beca\lSe there was no evidence that contemplated futUre 
programs would involve identical deprivations, the court in Glonee dismissed the 
substantive issue,s/.as moot, and thus did not attempt to reach the merits of the 
Bubstantive conStitutional claim. But the court In Clance did reac\!. the procedural 
question, and held that, since the transfer involved a "major change in the conditions 
of confinement," due process requires an accompanying fair hearing. One wonders, 
however, why the Glonce court did not similarly hold the procedural matter moot, 
for if a hearing is required only if a "major change" in confinement conditions is 
involved, there is no reason to assume that future Federal behavior modification 
programs will involve the severe deprivations (major changes in confinement condi
tions) that were present in the terminated START program. The mootness issue, 
therefore, should perhaps have been .addressed as a whole, and should not have 
been split into substantive and procedural components yielding differing results. 

Note, too, that although the Glance court te<:hnically did not address the substantive 
merits of the START deprivations, the COUlt. in effect assumed, for the purposes 
of argument, that those deprivations did not 'amount to a constitutional violation, 
and that they therefore could be involuntarily thrust on prisoners as long as the 
prisoners were provided a procedural due process hearing. If, however, the START 
deprivations amounted to a substantive constitutional violation, and if inmates could 
therefore be involuntarily subjected only to behavior modification transfers that did 
not rise to a constitutional level of deprivation, one wonders whethor such transfers 
would be viewed as entailing a sufficiently Umajor" change in the conditions of confme
ment to trigger under Glance a procedural due process right to a prior hearing. 
The unresolved question would be posed by the hypothetical transfer of inmates 
from a prison where living conditions exceed con!!titutional minima to a ~havior 
modification program where, as a matter of right, conditions of confmement conform 
only to bare, minimal constitutional requirements, other amenities being available 
only as reinforcers to be earned. Gf, Wexler, D.B. Of rights and reinforcers. San 
Diego Law Review, 11:957-971, 1974, p. 969; Wexler, D.B. Token and taboo: Behavior 
modification, token economies, and the law. Galifontia Law Review, 61:81-109, 1973. 
231. Morris, G. Mental illness and criminal commitment in Michigan. University of 
Michigan Jmtntal of Law Reforrrt, 5:1-66, 1971, p. 14. 
232. Wexler, D.B. Dicta. Virginia Law Weekly, February 28, 1975, p. 4. 
233. Id. at'. 2. 
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