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1t is relatively easy to tell young people they are wrong and to
discipline them. But if we merely punish, we are not teaching
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need good people - personally reaching out to our young

'y . people, offering them evidence of justice and hope.
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PREFACE

One of society's most powerful mechanisms of citizen control and
protection is its 1ega]}podes. The Country's statutes define acts of
persons which are harmful to self and others as well as State acts which
are harmfu]_tg the person. We term the prohibitions of these person's
acts the criminal and juvenile Tegal code and the limitations on the =
State‘as ghe rights of the individual. Such an important control mechanism
as the 1eg§1~code must not stand stagnant.. Society changes rapidly, '
unfortunate@y the Tegal code often lags behind and fails to meet contemporary
needs. It is society's obligation to continuously examine and revise ‘
the legal code in terms of contemporary needs. The Tegal code should

continually be revised to incorporate new findings of law and social
science. :

Our juvenile Taw statutes have always been the victim of cultural
1ag and breakdown of intent. Several years ago the well known juvenile
Jjudge, Orman Ketcham, wrote about this problem. He discussed the mutual
compact theory of juvenile justice and held that the mutuality of the
compact was predicated upon several guarantees made by the State to the
child. These guarantees were: a prompt, understandable, fair, and :
compatible with treatment hearing; a minimum of stigma for children; the
strengthening of family ties and a minimum of removal of children from
parents; treatment to be undertaken in the natural home; and a therapeutic
oriented atmosphere for imprisioned children. In return for these
assurances, the child and his parents gave up certain constitutional
rights of due process of Taw {see Orman W. Ketcham, "The Unfulfilied
Promise of the American Juvenile Court", in M.  Rosenheim, Justice for the
Child: the Juvenilie Court in Transition, New York: the Free Press of
Glencog, 1962, pages 22-43). , o ~

‘Judge Ketcham observed that an eventual breakdown of the compact
can be attributed to an adult population that was largely indifferent
toward the plight of children. This neglect defeated the idea of differential
treatment for children and often left them in conditions Tittle different
from those of adult criminals stored in prisons. It was because of this
failure by adults to live up to the demands of the compact that the
United Staies Supreme Court redefined and restored these constitutional
rights to children during the late 1960's (in re Gault, 387 USI, 1966,
in re Winship, 397 US358, 1970; and McKeiver v. Pennsylvania, 403US528,
1971). These decisions are the basis of what has been referred to as
the modern juvenile Taw revolution. '

Discussing the juvenile code is 1ike arguing about politics and
religion -- people become emotional. Some defend it to the hilt while
others adamantly respond that it does more harm than good. We become
ego involved with our juvenile code because it depicts our basic conceptions
of childhood, parenting, family, community, and the state's intervention
into the lives of citizens. This calls for continuous study of and
reflection on the pnilosophical position represented in the juvenile
code. This philosophy will either Tiberate the child or imprison him,




1t ‘will either ]1berate the Juven71e Just1ce worker s0 that he may :
~become an advocator of children or force him to become a dictator ovér

the young.  The first priority in revising the Juven11e code must be to

reflect on. the philosophical position inherent in this document. It was

to this end that the 0ffice of the Governor, the Governor's Youth Opportunjty

Council, and the State Office for Planning and Programm1ng organ1zed the
Governor s Conference on duvenile Justlce

The epjectives of thelconference were:

* To present and discuss the 1mprovements of Iowa s Juvenile
dJustice System :

* To obtain suggest1ons for rev151ons of the Iowa Juven11e Code
and the Juvenile System. :

* To d1scuss suggested rev1s1ons of the Towa Juven11e Code
presented by ]ega] spec1a11sts

* To- presen+ contemporary views on Juvenile Code and Juven11e

_Just1ce System revisions.
*

To discuss common concerns regard1ng Iowa's Juven11e Jusf1ce
System

The Conference‘was he1d on April 1 and 2, 1974, in the Grand Ballroom
of the Hotel Fort Des Moines, Des Moines, Iowa. Over 400 attended the
Conference. The participants included law enforcement officers, attorneys,
state legislators, judges, probation officers, counselors, social workers,
administrators, social scientists, students, government personnel, and
others interested in the field of juvenile justice. Several nationally .
recognized authorities on the juvenile justice system along with State -

leaders gave presentations concerning contemporary views on the juvenile
JUStTCE system,

Each speaker had written major works in the1r field of specialty.
They were asked to present radical, stimulating, and controversial
ideas.  Such topics as the deinstitutionalization of children, alternatives
to the court, children's rights, and child abuse were discussed and the
experiences of other states were shared with conference participants.

Each presehtat1dn lasted about 50 minutes. Th1s was followed by a
45 minute to an hour Speaker and audience finteraction period. The

conference proceedings consists of both the speeches and the Speaker and
~ audience discussions.

ke 14 G

Through this Conference, Iowa has become a par -t of the present day .
juvenile law revolution. Hopefu]]y, this beginning will flourish into-

y~ acheivements that W111 a5s1sf in the hea]th and we]fare of our young &
~ .c1t1zens : .

‘Martwn G M1}1er, D1rector

~ Systems Research Unit of the‘10wa'

" Youth Services System =
~ State Office for Piannjng and

‘ Programmlng o P
Des Mo1nes, Towa - S L etnl A
‘ ’Departmeﬂt ) Soc1o]ogy ahd Anthrooo]ogy
, - o o . Towa State Uﬂtvers1ty : d G
SR e e T Ames, Iowa-
N 7 I
N el T o

o




ABOUT THE SPEAKERS.

Ms. Margaret Stevenson is an attorney who is corporate Counsel for the
City of Davenport, Iowa. She was formerly a State board member for the
League of Women Voters in Iowa in charge of the Juvenile Justice Study.
Prior to July, 1973, Ms. Stevenson was an attorney in private practice
in Davenport, Iowa, and from May, 1972, through March, 1973, she served
as Referee on the Scott County Juvenile Court. Her manuscript titled
"The Juvenile Justice Sustem of Iowa" published by the Iowa League of
Women Voters, is a thorough study of the Iowa Juvenile Court.

Mr. Carl B. Parks, is the Director of Court Services for the Polk County,
Iowa, Juvenile Court. He graduated from the Des Moines College of Law
in June, 1937 and was admitted into the Iowa Bar Association at that
time. On September 1, 1937, he began as, Tegal aid attorney for Polk
County and Polk County Emergency Relief Incorporated. Between April,
1944 and November, 1945, he reserved with the United States Navy. Since
December, 1945, Mr. Parks has reserved as the chief administrative
officer for the Polk County Juvenile Court.

Professor Kamilla Mazanec is a professor of law at the Salmon P. Chase
College of Law, Northern Kentucky State College. Prior to her present
position she was on the faculty of the Drake University School of Law.
She received her B.A. from Washington University in St. Louis, J.D. from
the University of Missouri at Kansas City, Missouri, and a Masteir's of
Law from Yale University. She practiced law for three years in Kansas
City before entering a career of teaching. She teaches courses in
family law, juvenile law, and psychiatry and law. She is author of “Law
and Society", a textbook on law for high school students.

Mr. John L. McKinney is an attorney from Ames, Iowa. He served for
nearly 12 years as juvenile judge of Story County, Iowa. He is one of
the founders of the Shelter House of Ames, a community-based juvenile
correctional facility.

Mr. Mortimer J. Stamm, an attorney is Legal Assistant to Governor Wendell
H. Ford of Kentucky. From 1971 until the spring of 1973, he was a
consultant on juvenile courts for the Kentucky Department of Child

Welfare and was involved in the drafting of amendments to the Juvenile
code which were enacted in 1972. During this time, he wrote a book
explaining juvenile law and its administration to the many laymen involved

in juvenile court work in Kentucky: “Law and Child Advocacy in Kentucky
Juvenile Courts".

Mr. Richard Rosenthal is the Regional Program Director (Region VII,

Kansas City, Missouri) of the Office of Youth Development, U. S. Department
of Health, Education, and Welfare. Mr. Rosenthal previously served as
Chief of the Division for Program Development of the O0ffice for Child
Development (Region VII), U.S. Department of Health, Educatien, and
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Welfare. He was Regional Specialist in the Community Coordinated Child
Care Program of the Office for Child Development. . Prior to his position
with the 0ffice of Child Development, Mr. Rosenthal was administrator of
welfare programs for the State Department of Public Welfare, Nebraska.
He served in various social work positions, and received his Master's of
Social Work from the Land of the Lake College, San Antonio, Texas, in
1965. ‘ o @ C o

Dr. Paul Lerman is associate professor of social work at the Graduate
School of Social Work, Rutgers University, where he teaches courses on
delinquency and social policy, social welfare policy and research, He
recently has been engaged in evaluating community treatment programs for
delinquents in California for the National Institute of Mental Health.
His major interest is in understanding societal responses to youthful
deviance.

Mr. Sol Rubin, an attorney, is Counsel Emeritus, National Council on
Crime and Delinquency. He is considered one of our country'g foremost
legal experts. He was formerly engaged in private law practice and
Tectured on penology, criminology, and law of criminal correction at

City College of New York and the New York University Law School. He has
drafted NCCD's model legislation and policy statements and, for the last
twenty years, has written most of the standard-setting documents produced
by the NCCD Council of Judges. He also served as counsel for the

Council of Judges. Mr. Rubin has an extensive bibliography.

Dr. Jerome G. Miller is Director of Child and Family Services for the
State of I17inois. Prior to his present position he was Commissioner of
the Massachusetts Department of Youth Services. 1In this role he was _
instrumental in the closing of Massachusetts reform schools and replacing
them with a regionalized system of community-based group homes and other
treatment programs, largely operatad by private groups.

Dr. Truce Ordofha is the Director of Adolescent Services, Scott County
Mental Health Center, Davenport, Iowa. Formerly he was Director of
Patient Care, Department of Child Psychiatry, State University of.Iowa.
He has extensively studied the child abuse preblem aqd.jg active in
formulating child abuse Tlegislation. Recently he testified before the
Iowa Senate Committee on Child Abuse.

Mr. William E. Gluba is a member of the Iowa Senate representing Scott
County. He was born in Davenport, Iowa. He gradgated from Assumption
High School and received his B.A. in policital science from St. Ambrose
College. He compieted post-graduate work in state and local government
at the State University of Iowa. Senator Gluba is a yc!unteer member of
the Board of Directors, Scott County Commission on Aging. He‘was,a
candidate for mayor of Davenport in 1969. He 1is a member of the Izaak
Walton League, Ralph Nader's Public Citizens, Inc., Common cause,

Sierra Club, Americans for Democratic Action, Jaycees, ACLU, Kn]ghts of
Columbus, and the American Academy of Political and Social Service. He
is a former member of the AFL-CIO and the United Auto Workers. Serator
Gluba is the sponsor of child abuse legisiation.
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Mr. Harold Young is an assistant county attorney fdr Polk County, I

‘ . , » lowa.
He received his J.D. from Drake University School of Law in 196%. For
the past two yeqrs.he hgs been assigned to the Polk County Juvenile
Court. ‘He specialized in the determination of parental rights as a
,consiqgﬁnce of battered children. Prior to his present position he
spen ree years in private practice i i ializing i
FP T, e p p n Des Moines specializing in

1. OPENING ADDRESS

-

The Honorable Robert D. Ray, Governor of Iowa

You know we have all been young at some time and, therefore, we all.
claim to be some kind of an expert when we talk about youth. )

We 1ike to have everyone know that, after all, once we went through that
period of Tife and we know all there is to know about kids. When we
think of young people, we often think, well, that's a time just for fun
and games and Tack of responsibility.

Being young is not always the lark that youth is often portrayed to be.
Youth can be a very painful stage of Tife. This is particularly true
today with society becoming so complex and so ambiguous. The ambivalence
of today's society, all of this, makes it pretty difficult for a young -
person to find his or her role, or his or her place, or his or her
jdentity. : :

Every society and every generation has been conscious about the special
status of youth. Each has tried to define that status in both laws and
in custom. Under Roman law, minors were divided in three categories on
the basis of responsibility. Those under seven were not held to any
degree of responsibility and those from age seven to puberty usually
were punished as adults if the magistrate felt.that they understood the
nature of their act. But even then, between puberty and 25, the judge
could take age into consideration.

Then, as you know, under common law in England, no child under seven
would be held responsible. But under 14 they were held punishable
according to their understanding and that even included death. Not

until 1824 in this country were child delinquents separated from adults
and that came in New York with the establishment of the House of Refuge
and which was followed by a cottage-type reform school in Ohio in 1855.

Then along came boys' clubs and girls' clubs and religious agencies and
child guidance clinics. More recently, boys clubs, Big Brothers and Big
Sisters and then at the turn of the century special children's and
juvenile courts came into existence. Those, of course, were as they are
today to deal with the dependent and the defective young people as well
as the delinquent.

We held the philosophy that minors should not be subjected to the rigidity
of adult processes. I recall when I practiced law here in the City of

Des Moines, we used to adhere very closely to everything that had to be
done or could be done to protect the rights of our clients according to
the Constitution and the Taws.

But when we would represent a young person in Juvenile Court, we would
waive that. We would toss it to the winds. The reason we could do that
was that we had some confidence, some faith in the juvenile judge and
the juvenile authorities and Carl Parks - people that we respected and
people who did not mislead us; people who had credibility; people wha I
was always convinced were interested in the welfare of that youngster,
my client.




Now mayba I made mistakes by my wiliingness to waive some of their
constitutional rights but I was never disappointed in all those years I
practiced before Juvenile Court here. #

‘I found that a lawyer has a responsibility, not just to colléct a fee,
but to find what was best for that client and to offer alternatives,
options, and choices to a court and juvenile authorities. I found that
they were:interested in exactly the same thing. ‘

I never found at any time that there was a great desire on the part of
any of those people with whom I worked to send & youngster to a training
school. I'm not suggesting that they never did or ever would because,
naturally, they did. But they were looking for whatever would be better
before that last step was taken.

I found that there was a need for some compassion, some understanding,
but some firmness. I also found we cduld find that if we just understood
there were those sitting on the bench and there were those that were
trying to help young people in juvenile courts that really wanted to
solve problems we could help.

And I suspect that is the reason you are here today because I doubt
there is anyone of you who doesn't have something else you could be
doing today.

If you are a student, in many cases you could be home. This is vacation
time.

If you are a public official, you probably could be at some other convention
some place. But in any event, you are here because you want to be and I
thank you for that.

This conference is an attempt to confkont on a statewide basis the many
problems that flow from Iowa's system of administering juvenile justice.

I'm delighted with the broad-based representation of you people. It's
reflected in the different kinds of people that Phil Smith just mentioned,
from the lawyers to the judges, to the sociologists, probation officers,
counselors, students, and on down the Tine.

This program is designed to identify problems.

And you might say, "Why do that?, That's our job! We have been doing it
for years. We don't need any more of that". Well, if that is true,
then this won't take long.

Yet I suspect there are many problems that maybe we could identify if we
took time to identify them. Rarely do we have time to do that which is
not directly a part of our job. And then it's designed to delineate
improvements that might be made.

*

4 , . . X . . ts and
A1l of you, everyone here, with your w1de d1versqty of 1nteres
experience can contribute very significantly during these two déys to
the exploration”of Jjuvenile justice at the levels of both principle and

practice.

You are going to be considering today aur social welfare‘research policy
of this State, the delinquency and social aspects of young‘people,
society's response to youthful defiance, family law, quvgnwlg law,
juvenile courts, alternatives to juvenile courts, comiuni ty involvement,
the rights of children, the institutionalization ofych11dren, and juvenile

code revision.

ur deliberations should help provide us with a much deeper understanding
ggu;outl,bof reciprocal responsibilities between youth and the community.
of children's rights for care and to care, edqcat1on.and the process of
the need to imnrove community programs for children in trouble, the |
child-abuse tragedy, the state's role 1in yquth development aqd delinquency
prevention, of ways to revise Iowa's juvenile code and quven11e Justice
system and then, hopefully, all of this can be brought into focus in
specific and practicable recommendations.

. e a . - - ) - ho
This conference isn't going to be one bit better than-the people w
attend ana participate. But I can tell you from knowing some of you
personally and knowing what you represent that it has great pqtent1a1 to
get right at the very heart of what all of us are interested in and what

we want to accomplisha- -~

i i jvity which we
So 1 wish you very well as you engage in two days_of activi
hope will %e very meaningful and very prof1tab1e in our gndeayors to do
a much better job with people who are so very important in spite of the

fact they are still young.



2. PANEL: AN OVERVIEW OF IOWA'S JUVENILE JUSTICE SYSTEM
Margaret Stevenson

I'm pleased to be here. I have been given the impossible task of
presenting an overview of juvenile justice in Iowa and my own thoughts
concerning it in twenty minutes. I am, therefore, grateful to the
Governor for leaving fifteen minutes of his alloted time because I might
possibly be able to accomplish my task in thirty-five minutes.

I don't pretend to be an expert in the field. I could claim to be
an expert because I was once a juvenile or because I have four daughters
or because I am an attorney, or because I served for a brief period as
referee with the juvenile court. None of these experiences makes me an
expert, but they have made me knowledgeable and concerned. Because of
my personal experiences I have made a commitment to the perfection of
the juvenile justice system in Iowa. Last year I decided that the time
had come to speak out and that is why I am here today.

In viewing the juvenile justice system in Iowa we are reminded of
the statutory rule of construction contained in the Code governing
dependent, neglected and dependent children -- the clientele of the
Juvenile court. This rule states that these statutes shall be Tiberally
construed to the end that each child coming within the Jurisdiction of
the juvenile court can receive, preferably in his home, the care, guidance
and control that are conducive to his welfare and the best interest of
the state and that, when he is removed from the control of his parents,
the Court shall secure for him care as nearly as possible equivalent to
that wivich he should have been given. I trust none of us here today are
advocating that we rescind this noble purpose. It is the fact, however,
that as a society we have been unable to 1ive up to such purpose and
while ve may disagree as to what should be done, most of us are not now
satisfied with the present system. ‘

I have found it difficult to discuss changes in the juvenile justice
system in Iowa because such discussions lead to extremely paranoiac
responses from those who work within the system. If we are going t~
have any success in making changes for the better we must all agree at
the start that in criticizing the system we are not criticizing the
people who try to work within it. We must be willing to accept each
other as good people of good will, all of whom sincerely want to do a
better job for our youth. Defensive reactions from those who work

within the system will not be conducive to satisfactory solutions to the
problems.

As an attroney I am, of course, primarily concerned with the rights
of people. I will 1imit my comments here today to those changes I feel
are necessary and which should be codified in order to protect the
rights of poeple coming before the juvenile court. I am concerned not
only with the rights of the juvenile but also with the rights of the
family. And I would 1ike to remind you we should not Timit our concern
to juvenile delinquency; there is another broad field under the jurisdiction
of the juvenile court involving the neglected and dependent child.

In general, a child is neglected if abandoned by his parents or
guardian or if without proper parental care because of th@ fa91ts of one
sort of another of the child's parents or guardian. A child is depgndent
if T1iving under conditions injurious to such child's mental or phys1ga]
health. A child is delinquent if the child has violated any 1aw or is
uncontrolled by the child's parents.or guardian py reason of being '
wayward or habitually disobedient, or conducts himself or herself habitually
in.a manner which is injurious to the child or others. '

The first issue I wish to discuss deals with the jurisdiction of S
the juvenile court. I believe that we should eliminate from the designatien
of juvenile delinquency the so-called status offenses of being bgyond
control of parents or guardian or habitually conduct1ngypnese1fk1n a
manner which is injurious to one's self or others. One of the most
frequent applications of the status offenses is to Tabet as delinquent
and to institutionalize female children because of sexual promiscuity.

We also label children as delinquent for being truant from §chool, being
runaways and similar types of activity which are not violative of any
criminal law. It is my belief that most of the problems which occur in
the Tife of a child becasue of behavior which would now Tabel the child
delinquent as a status offender can be sucessfg]1y*hand1ed,§nd treatgﬂ
under the present definition of a dependent child. If the intervention
of the court is necessary to work out a positive treatment program for
the child and his family, jurisdiction in the court can be retained
without differentiating and creating some othe@ kind of ]abe]yfqr.ths
so-called status offenders, such as "children in need of supervision®,
"unruly children", "incorrigable children", etc. The labeling of a
child as delinquent or in need of supervison ggngra]]y produces negative
results. It is my observation that a more positive approach through the .
dependency provisions of the statute meets the dependency needs of youth
in a much more positive manner. ; :

Thepe is ahother matter pertaining to the jursidiction of the
juvenileicourt which needs attention. .UnQer the Taw qf Towa primary .
jurisdiction over a juvenile offender is in the juvenile court except in

" motor vehicle law violations. It has been my observation that many of

ur young people who spend time in jail, spend time in jail as a result
gffsgntegc?ngpby a cougt for such things as §peed1ng charges,wh1ch do.
not come under the jursidiction of the juvenile court. I be11eve_that.
there should be no exceptions to the primary jursidiction of the juvenile
court in all law violation cases.

ur Taw also permits the juvenile court judge to wajve qur13d1ct1on
and tgansfer a juvgn11e to the criminal system for adJuq1cat1on, Before
this is dene a hearing must be held. But what a qudgg 1§‘supposed to
determine at such a hearing is not clear. The cr1ter1a 1n‘the lowa
statute is highly subjective requiring the'Juven11e court Jjudge to weigh
the best interests of the child together with the best interests of
society. I think it important that we as a society set forth in our ;
statute those considerations which we feel most important to be considere
before a juvenile is transferred to the adult systam., A judge shouiﬁ&b§f1gt
commanded to consider both the seriousness‘of the offense and ?he suitability
of the juvenile for treatment. The judge in the transfer‘hear1ng must



find probable cause that the Juvenile committed the alleged offense

~ before transfer to adult court. The court should transfer only after it
has determined that there are reasonable grounds to believe that the
youth has committed the offense. In the adult system the first question
to be determined by the criminal Judge is probable cause and therefore,
probable cause should be of paramount importance in waiver procedures.
Conversely, the juvenile should have the privilege of choosing to be
tried as an adult. For certain offenses dismissal or conviction on a
Tesser charge or a shorter sentence or probation may be more easily
obtained in the criminal justice system.

“Another matter of paramount importance to which we should give
attention is the whole field of detention. In Iowa Juveniles can be and
are frequently detained in jails. At this point I am speaking of detention
which is practiced prior to the filing of a petition or after filing of
a petition but prior to an adjudicatory hearing. 1In the adult criminal
system the objéctive of detention is te ensure that the accused does
not flee the court's jursidiction prior to trial. In the juvenile
Justice system, however, ensuring the juvenile's appearance in court is
only one of the justifications for pretrial detention. Unlike the adult
system, pretrial detention is rationalized in the juvenile field as
preventative not only for the protection of the child but also for the
protection of society. Detention prior to trial in the juvenile area is
also justified in that it is somehow or other therapeutic. A1l of this,
of course, presupposes the existence of facts that Justify the intervention
of the court before these facts have been established at a judicial
hearing. The unfairness of this procedure is pointed up by a Tittle
episode I am sure we all remember from Alice Through the Looking Glass.
The Queen says to Alice, "There is the king's messenger. He is in
- prision now being punished, and the trial doesn't even begin until next
Wednesday, and, of course > the crime comes Tlast of all." A1l Aldce
says, "Suppose he never commits the crime?" ‘

We need to enact legislation making detention hearings mandatory.
I believe the hearing should be held within twenty-four hours after the
child is placed in detention. There are some who will argue that is too
soon and T would urge that the maximum period of time should be no more
than forty-eight hours. At such hearing the child should have his own
attorney and the parents as well, should have their own attorney, to be
court appointed attorneys if necessary. I further believe that we
should have some rather specific conditions in the statute as to when a
child may be kept in pre-trial detention. I don't believe that detention
should be used unless there is clear evidence that the child will do
permanent harm to himself if he is not kept in detention. If detention
1s to be used to assure the child's appearance at a trial, the statyte
must command the setting of reasonable bail. Detention should never be

used to assure that the child will not commit another offense anymore
than it is in the adult area.

Y

.A Juvenile court normally finds out that a child may be in need of
the intervention of the court by referral from others. While technically
Juvenile court officers under the statute are empowered and perhaps even

g s o Pty P G i g et e e

aking investigati his i t cases a
irected to go around making investigations, th1s_1s not in most ¢
gg;igr of prgctice,in this state. We should eliminate this function of
the probation officers. S

. . , . N . P hI"OUQh‘

The majority of the referrals in the delinquency area come t
law enforce%ent ggencies and in the.dependept and neg1ect~s%tuat1on?a]
comes through the Department of Social Services, schools, o hﬁr]gog
agencies in the community and, frequegt]y, parepﬁs: When a ¢ 1th %s
brought to the attention of the Juvgn11e‘court‘1t is necessar{‘ a.‘s |
there be some administrative screening before_formai courtdac ion ; -
initiated. The juvenile court staff through 1n~take.proee ures mafethe
decision as to whether or not the case warrants the 1ntegven§1onﬁ?the
Court. I am concerned about this because we have pot gpe!1§i %34 : i
guidelines under which the juvenile court should tdke~qu1s 1cy1o?ts L
think it necessary that we define in our statute specific princip ee o
be used to determine those cases in which the court should 1Et§rvigé d
those cases in which the child should be directed either back to he.
home or to other agenceis in the community. ‘In'this;coqfereqce.weWhEnever
going to be talking about this later, then we discuss diversion.

-a juvenile court declines the filing of a petition this is a diversion.

thing to think about, I would suggest»that the s?afute\cou]d

ggsgmzﬁdzgmighprgvide that at the 1ntake,1eve1 thatﬂthe,courtﬁahou}g not
take jurisdiction and a petition §hou1d not be filed un]eis’ ege 18
reasonable cause to believe that 1f~§he court qoes not 1n;egxench?]d I
damage, physically, mentally or emot1ona11y,;w11].ogcur to‘t eho n ﬁot
would also suggest we should pr?éide thittghgéJgggg;l:b%§ugrogab?e Lot

jurisdiction unless it would appea , bable
?%kihéug}?géatiohs'of the petiton were proven the treqtmen;fre2$3;es
available to the court have a reasonable chance of being e ective.

i i initial intake procedures we have a practice
- In connection with these initial intake procedures w .
around .this state that I generally refer to as_pre—3ud1c1a1,gdagsﬁmeg?.n
Expect in certain limjted circumstances:;nxg1v%ng;teggog?ggi%gr;?m1?n1o
X - . . a ’ ‘ ‘
for the purposes of tak1qg a child out of his gged N pacilie fim 1.
detention, the jurisdiction of the Juvenjle cour¢ doe tag ;
is a iti i i : r states facts alleging that
there is a petition filed which charges or s e et A saing e 1y,
the child is either dependent, neglected or delinqu RaeRde it
wever, when a child and his fam1!y1come to the pro atio ce at
?3¥§¥e level there are certain d§c1s1gns mad% %ﬂ%gingﬂiﬂoﬁ?ia??lldféﬁ‘.
d on informal probation. There is no sta a zatios
Eagﬁeprocedure. Abﬁses can and do develop under such an amg1guous
procedure. The problems which can occur will be 111ustrate by a bt
simpie example. A child, claimed to have committed some offen;ed1s't
D T e e e ol T o e with
cut your hair and go home on time af er,§$ et
those bad companions of yours, we w111‘f1 e a petl ¢l o
i i le11ii d and bring you before the
with being a delinquent or dependent child an M
¥ i : t kind of procedure an
court.” Now you don't fool kids with tha ] : i
it.as 1 treatment tool. While everyt ing
myself cannot regard it.as a usefu e ohild and his famTy 1o
should be done to encourage the handling of a and amly i
i being bad, this must be don
such a way as neither one are labeled as pH
es that the proceedings are
such a manner that we can assure oqrse1Ves : . AP L B
ir. Many will disagree, but I firmly beiaeye that even at the
?:;g], coE%se1 should be Erovided for both child and parent. f;h1iigay
be the time uf the making of the most significant decisions affecting

«
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those persons. I also suggest that the juvenile court staff i

should not be a treatment agency. If there is to be or*shoglétéglgried
somg‘§reatment measures prior to the rather traumatic step of filing a
petition, rather than using the informal adjustment procedure, the child
should be referred out of the system for treatment by some other agency

and the law should provide that no titi B3
a new set of facts., - pevirion can ever be Filed except on.

If a petition should be filed, I do not want td ‘ ’

: 2 filed, change the Iowa
iﬁatute which doeg not permit just anybody to invoke the ?urisdiction of
e court, Some Juvenile codes do this. In Iowa the petition must be

approved by the county attorney or the probation officer or the judge‘

before a petition can be fi] \ )
remain. can o iled and I wou1d encourage this practice to

I3

With respect to.the forma] pk0cedukes I have a numb

I am concerned aboqt the interrogations of the juveni?e ggdoﬁigogggg?j.
made by the probation staff at the intake level. The law permits the
use Of‘SUCh statements in the later proceedings. In order for the
probation staff to know how to deal with the case appropriately, full
and complete disclosurees by the parents and the child are to be encouraged
and are encouraged. However, when the parent in the trial where such
parent may Tose custody of the child is confronted with the entire sad
story that_thg parent poured out to the probation officer at the intake
sga}gg3 believing everyone was trying to help, used against him in the
gf32h1€a;oh¥1process.we have gone an awfully Tong way toward the destruction
ch‘lda‘t amily. I firmly believe in a rule that no statement made by parent or

1ld at the intake level should be admissible in any subsequent action.

Another matter that concerns me in connection with the fili

tgetﬁetrt1on is.the fact that while the Taw requires a clear st;ggmg:t
of etfagts upon which thg Jurisdiction is based, it has been my observation
%aem$§ng3;g:ag;ogget2€age€1t10n ﬁimp1y ;epeats as a matter of conculsion

; ’ -atute, such as, the child is a neglected chii
2§§ausg of1the fau]ts of his parent. While the same fogmalitiegh;égd
" tpr vail, I bg11eve the Taw should make it clear that the same essential
acts shog1d pe'stated i a petition in juvenile court as would be
required in civil court or in adult criminal court.

Once a petition is filed it is necessary to hold an adijudi
gﬁag12g. I think it should be_spe]]ed'out more clearly in %he1§2§gz%e
a ere must'be first an adjudicatory hearing and following that at
gizepa(iFe hearqu, un]ess the parties agree otherwise, there is a
ai ggzg‘won 2ear1ng.. The reason for this, I think is obvious. We have
o iness e@v1ng into the affairs and the personalities of the family
unless 1t is first determined that allegations of the petition are

established clearly and convincingly, i
gly, in dependency an i i
or beyond a reasonable doubt, in de]inquencg situa{iong.neg1eCt *iations,

In order for the child and the family i :
| y to be treated fairly it i
n:cegiarg that they each pe represented by attorneys. OQur ;t;{uég '
stzg;ngysut #ﬁ?g 2g§u¥5q31re ghat tge family and the child haye separate
1 ys. € made mandatory. The attorneys ‘
should have full and complete access to all reports in {heaggvgg?]gart1es

court file. There should be adequate time to prepare for the hearing.

Our statute permits a hearing on a notice as short as five days. This

is ordinarily not time enough to prepare a case adequately. Distovery
processes should be permitted.  Funds should be provided to effect
dijscovery in the event the parties are unable to afford these expenses.
Funds should also be available to the family to hire experts. In dependency
and neglect situations the court decision should be based upon expert
testimony from the witness stand. As it is, the experts are available

to the juvenile court staff and other involved agencies but usually are

not available to the family. . o :

It is my observation that not very many Tawyers and judges have an
understanding of their proper roles 1in the adjudicatory and the dispesition
hearings. In my opinion, this system works best if the court operates
as a court and not as a social agency. Where the judge uses the normal
and usual rules that we have concerning what is evidence and the weight
to be given the evidence and the case is decided only on evidence which
is clear and convincing, we have the most successful results in the best
interests of all concerned. While what I have just said should be
obvious, it is not accepted or even practiced in many situations in this
state particularly in connection with the disposition hearing. Nevertheless,
the judge should not use his own gut reactions. He cannot be the expert.

‘He must decide the case from competent evidence presented. It is my

observation that the system does not work well unless the attorneys
involved fulfill their duty to act as an advocate. The American Bar
Association has had occasion to comment on this in an informal opinion

and states that the attorney who has a client in juvenile court, be it.a
parent or child, has an absolute duty to act as an advocate to the

fullest extent, securing all rights available to his client to conduct

the trial the same as he would in the civit or criminal sector and when

it comes time to make the deal, to consider and be bound by the wishes -
of his client. If the lawyer feels his client is not old enough or
otherwise not capable of making decisions, it is essential that a guardian
ad Titem be appointed for the child so the attorney can remain the
advocate, the judge can remain the finder of fact and the applier of the
law, and the guardian ad Titem can negotiate and make adjustments for

his ward. We should also provide the witnesses from the social agencies
who come to court to make a case they firmly believe in, to have legal
represenation to help them make the case and to get them through what
seems to them to be the unduly rigid requirements concerning the presentation
of evidence. In fact, most social workers have no idea as to what
constitutes evidence.

The Iowa Taw now interdicts the taking of any social history prior
to adjudication unless the parties concede the allegations of the petition.
The reason for this I have pointed out before. The getting of all this
information, much of which the parties regard a confidential, in order
to arrive at an effective and worthwhile disposition of the case will
also produce frequently the very same evidence that would establish the
allegations of the petition and gives the court the power to intervene
in the 1ife of a family. It is, however, a matter of practice that




social histories are taken before adjudi i i

| 3 en judication. This is ¢ il i

gﬁgﬁthgemgg$\g wise dec151on-concerning whether or not thgrggé?%go;n
iled in the first instance. As possible solution would be to

adopt a rule that nothing in the social history n :
court until the disposition hearing.1a1‘n1dtory may come before the

The problem is that over and over again i
5 that and. gain in Iowa the cour
gggg:i?gntgoizzr?gagg}gato;%.hegrwng has already read everyth?ngsi:ethe
. This is wrong. [t is wrong e |
present statute and something effective must be doneginvgad:?dig gggp

the practice. Certainly severe sancti
: ’ nct :
Jjudge who engages in such a practice.1ons should be imposed upon any

This is perhaps the best time to di ’
[ i rhap i iscuss aphother probl i
agggragz$n;;gté;st;gg ;g;;emixh1ch zﬁlates to the courg strﬁ?t&?et?%se1f
e, an ny others, the judge operates not oni
court but also as an administrator b i Saft de h
e e ihe B ecause the prgbat1on staff is hired
. _ ; e judge. The judge is t i
Egegggx;gogggégirogftggecg?ggatiandstaff. The proba%ion stQ?fCQ&SZt to
‘ ; 1ild.  Under our statutes, howe he i
only the protector the child, he i : : e e chitd
. _ is also the prosecut Tt i
child's family. ~Even as a p;otecto S ehi e e the
i f . r of the child, if i
child's intersts before the court, the confiict of }ntgie;i ?g 2?2!5 the

We must establish a h $5 -
of the court. structure whereby the probation staff is independent

Before I i | ’
ihwhlddﬁzdihf”q‘tku  pioced n 3att. T donit think
ggdgguazeci¥$umstﬁqces can aqzﬁ?1;ogQgrwgesgggégdh?xejgi?TatT;:]:1Egaﬁative
oT course, 17 8 chTia must be placed i detention, 19 o providg o mrs
gigegﬁggn%hegrwgcgrzgewgzndagaingt the puj]qingmgg‘a?iegﬁglisz ;ggi1ities}b
surroundings, if the doors §n§"33ﬁgozgcélét}gikengngaEEerzggogi?2 ggi

free to 1 is 1 jai
leave, such person is in "jail". When a detention must be used,

the law should man idi : .
recreation. date the providing of counseling, education and

I would also like to give some attenti dte
_ v _ . ention to what the statut its i
Xirﬂieo:t;gzzgmﬁ;wagggzgme?; ;C ligudof formal hearing and gdgﬁg?égiigg
s erybody comes in and pleads gui it i
not necessary to go through a heari es can R
) 3 ng and the parties c &
period of informal probation which must it e ount wi
A R S must be rev1gwed by the court within
_ There a s to length of time duri ich thi
informal judicially supervised adj ‘ BRI
ma C J justment can go on. The s
gigg;gebzygzgiiﬁg $$:;gdéo £a§§cgm2enghthat the period not Egtg¥?o;23ulg
. rst O ut others suggest one additi
period. The same criticism appli i AR ch e
eri : applies to the informal robation which 1
Judzcally_supervwsed as applies to the prejudical in?orma! agjggéégnésat

the intake Tevel
long as there 1is

expects then all
and go to the di

by the consent 0

I wish to C
snatching" by th
and the power of

from the home.

the home-and pla
there. We need
child from the h
emergency exists

We must con
court, that we a
We must exercise
absolutely neces

1 would 1ik
say, with three
voluntarily work
social agencies
inadequate to co
services. She i
this, substantia
make it with her
system will reco
tells them to ge
house. So the s
about this rush
removed from the
near future for
not jt should be
In the interim,
entered into a "
their continued
by the court and
the "voluntary"
the other two we
good behavior.
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. You do not have a genuine situati
the threat that a formal decree wil
the parties have admitted the allegations of the petition, the court has
an implied threat becasue if the parties don't perform as the court :
the court needs to do is enter a decree of adjudication .
sposition‘hearingn 1 do not understand why we require
that everybody admit the allegations in the petition before we permit
informal adjustment, judically supervi

f the parties and with some g
clear that at any point in time any party may with
whether or not the allegations in the petition are true.

omment briefly upon what soO
e state. This involves depe

sed. Why can

the court, upon affidavit, to make
the welfare of the children demands that they be immediately removed

The cour

t issues a warrant,

ced in temporary shelter facilities
to emphasize in our statute that the removal of the
ome prior to adjudication cannot be
and permanent damage would be done to the child if he

were left in the home.

on of corporation 50
1 be filed. Once

we not just operate

widelines which make it
thdraw and have a h

me have referred to'as “chf]d
ndency and neglect situations

a determination that

the kids are snatched out qf

and we go from

done unless a true

e

stantly remind ourselves of the awesome power of the
sk on a daily basis to intervene in

the utmost care that
sary.

e to postulate a case.

this power is

the 1ives of‘fami1ies;
not used unless

A family, an ADC mother, we'll

children, one of school age and two
ing with the Department of Social Services and other

in the community. For one re

under school age, is

ason or another she is

pe with the care of her children without supportive
jeve we should have much more of

s receiving, and 1 bel

1 input from the community in terms .
children. But one day, and those who work in the
gnize this symptom, she "has had it

+ out of the house and wo

ocial agencies or her

home. As the court s
a hearing
continued pending hea
this procedure brqyght
voluntary" contract wi
intervention intb her
the court proceeded n

concerning this remova

of helping her to

up to here", and she

n't let them back into her

concerned neighbors who are upset
into the court with the affidavit and the children are

hould do, a ti

ring on a peti
the mother to
th the social

me was set in the

1 and as to whether or

tion not yet filed.
her senses and she
agencies to permit

home. The matter was then approved

o further. Ho

arrangement only one child was retur
re 1eft in foster homes, 1n My view,

From that point of vie

w of the socia

wever, as part of
ned to the home and
-as hostages for her
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court, this is not the way it was and yet the facts as I have descri
tgem are.accurqte and you see what the threat of the awesome powzgr;?Ed
the court and its exercise can do to people. The end result may have
been right, bu? the method clearly is not. We must humanize the process;
we muj? deal with those subjected to the jurisdiction or the possible ’
~Jgr1s iction of the court humanely with full due process at every stage
of the proceed1ngs - We canh improve our procedures, we can provide
adequate.protect1on for the rights of people, we can postulate the
@aX1mqm in terms of treatment. A1l these things will not improve the
Jjuvenile Justwge picture unless the community is willing to give to the
iygtewttﬁols w1th wh1ch to work. The ones we have are not sufficient.
donh ave a great dga] of hope that what we do here at this conference
znn what wg can do 1egw§1at1ve1y are going to do a bit of good unless we
t§ ogsf;gstﬁ gﬂ:nc?$mﬁ2;tg, the.$§qad gomgunity, to devote more resources
: _ een willing to devote t i i i ‘
The reshuffling of resources is not going to do ig.th&: gg;gttgnpﬁgc$ée
more.resogrcgs for.he]p1ng families. with these children. We need to
provide at times, intensive services in the home, and that needs to be
more than seeing a social worker once a week. We need alternative
E;qgrams. It is going to cost money. I don't know who is going to get
: 1S mohey because the kids don't vote. Where is political clout going
0 come from, the kids? Who is going to advocate for the children?

Unless we all make ourselves advocates f :
. N ' ! or the s . s
15 going to come out of this conference. M: nothing really worthuhile
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PANEL: AN OVERVIEW OF TOWA'S JUVENILE JUSTICE SYSTEM - A JUVENILE
JUDGE'S PERSPECTIVE

John L. McKinney

As your program indicates my expertise, if any, in the field will

come from the fact that for a number of years I had served as Juvenile

Court Judge in Story County. My overview of the Juvenile Court system

in Towa will come from a Judge's view, and hopefully it will be a practical
type of approach. As I see the situation in Iowa, we don't do a terrific
job in our Juvenile Court system. My feeling here is, that this is not
caused by the Taws that we have in the books. Personally, in working in
the Juvenile Court area for a number of years, I felt quite comfortable
with the Code, especially as we have it now. But I think our problem in
this State is two-fold; one is lack of resources or alternatives for the
Court and two, the general Tack of priority or emphasis. Now, I'm going
to talk about these two areas and I'm going to confine my talk primarily
to the judicial system. I'm not going to get into the community relations
type situation. I would like to say at the outset here that a Juvenile
Judge has two main concerns; one is to help the child that has come
before him, and the other 1is to protect society. They are both very
important. Now, from my experience I have found that it over-weights
toward the help of the child; that most children are not a threat to
society and for that reason, at least my experience has been, that the
detentijon of children, either in a jail or at another facility, is very
very limited and we just don't do so much of that anymore. But there

are times when it is absolutely necessary that a child be detained so
that you know he is going to be present when the time comes for a hearing.

Lawyers are not comfortable in Juvenile Courts. This is a nevar-
never land, especially in dependency and neglect cases for them. They
are trained in an adversary system, and when we get to the dispositional
stages in the Juvenile Court, and prior to the Gualt decision, actually
in the adjudicatory stage, the rules are not as clearly defined. I
know, and I'm sure we'll hear about this from the Professor from Drake,
but when I was in law school, and it hasn't been that Tong ago, we just
indirectly heard of the Juvenile Court. If we happened to take family
law, which was a seminar, there was reference to it in that course. So
that was not great emphasis placed on that particular area. Looking at
the whole system, we have the District Court which serves as the Juverile
Court for a particular county. We have in other than the metropolitan
areas such as Des Moines, a system known as a rotation of Judges. We
have eight judicial districts. Depending on the district, you have a
certain number of counties and a certain number of Judges, and generally
you have more counties than you have Judges. The Judges, they used to
call them circuit riders, move around the district. And under the law
now, as I understand it, each Judge in that district is assigned a
certain county for Juvenile Court work. Now, many times the Judge, who
would be the Juvenile Court Judge of a certain county, is not even a
resident of that county. The Juvenile Court is open at all times upon
need. But it may well be, and is very frequently, that the Judge is
over in some other county holding court when a problem arises back in




1k

his juvenile county. And, so I think the tendency is in that particular
situation that only the most serious types of cases ever get before the
Court, that much responsibility is heaped on the probation staff, and
the staff has really more judgment than they should have in determining
whether cases should get in before the Judge or not. The emphasis in
Towa in upgrading our judicial system has been for more training for
Judges, and this has primarily been in the trial area and most Judges go
to the National Trial Academy for new Judges. But if you look down
through the 1ist of all the Judges, you'll find the vast majority of
them do not belong to any national organizations dealing with Juvenile
Courts. Most of them have not attended the National College of Juvenile
Justice that's held in Reno, or the school that's held at the University
of Minnesota. The emphasis just is not on Juvenile Courts. Now, the
Court if it is to be effective, at least in my view, has to be somewhat
of a catalyst in its individual community to marshall resources, come up
with some imaginative plans and attempt to set up a Juvenile Court for
that particular county. :

One point T would 1ike to digress on just a second. We have heard
here about the official informal hearing. Now, as I understand the
Code, and I didn't really realize this until I read it in Miss Stevenson's
article, before you have an informal hearing you are supposed to have a
petition on file. Well, we used that first paragraph of the Juvenile
Code to a great extent in Story County to construe everthing very liberaily,
and quite frankly, this is what we did, and I just throw it out as an
idea. Maybe you can codify this and maybe it will be worth something.

I think the informal adjustment is a great tool for future prevention,
but I think the informal adjustment should not be done by the probation
staff, should not be done at the probation office. I think the informal
adjustment should be done by the Judge. Also, if you are going to use
the official informal hearing and you have to file a petition and then
you have a record to contend with. That's one of the things that's
always bothered me; that is, the permanency of the record that you have
in Juvenile Court. And so the system that we used was this; we set up
certain guidelines and types of cases upon which would normally file a
petition. On those that we were not going to file a petition, we still
had the parents and the child come down for a hearing in Court. This
was all explained so they understood it was not a formal hearing, it was
informal, no charges, no petition filed, no court record. Typical .
examples would be shoplifting, possession of beer, things of that type.
The child would be there with his parents. I don't think the child
really understood that this was formal or informal, but he knew who the
Judge was. The Judge was sitting up there, he had a robe on. We used
this type of technique, and I would venture a guess that if you went
back and checked you would find that very few of these children came
back a second time. It wasn't just a big scare procedure. It was an
educational thing; and an attempt to explain to the child his role, his
responsibilities, trying to explain to him what it would mean if he did
have a petition filed against him as far as his record. I think that
this type of procedure is very important. Now, I realize that in Pslk
County, in some of the areas where the Judge has to travel a bit also,
maybe it's impossible. I don't know. But this is one way that we felt
that we could do something a Tittle different in an attempi to prevent
future delinquency.

15

, some of the things we can do on a positive side to create more
emphazgg as far as the jud%cia1 area is concerned, wgu}d be for i Sgate
Council of Juvenile Judges to be formed; to require the Judges who q¥er
juvenile jurisdiction to go to the National College or someth1n9f§1m1 a
to that: to require that at least every year, or maybe every two Jhagiat
that they continue their education by attending various conferences

are held throughout the country.

ink that emphasis-in the judicial area perhaps m1ght come from
the Sﬁp?gme Court, agd in addition, it has to come, of course, from the
community. The Judges that I know who handle Juvenile Court are vegﬁ .
much aware of the rights of children, and they are very much aware ta,
the child has to be protected, and they do everything that they Can]tornatives
do this. But, as Miss Stevenson indicated, there have to be some alte .
when I first took the bench, the only a1tgrnat1ves that I saw 1n at ,
delinquency case was either to send the kid home on probatwong %r 0
send him to Eldora or Mitchellville, as the case may be. "In elwegn
there was nothing. Now, due to the fact that»we have some people %n i
Ames that have been also concerned, com@un1ty people, we have %ﬁYEKOPG
other alternatives that we can use. It's an awesome thing tod tgnfe
about when a kid comes in, the kid that real]y needs help, and t %_] eh
isn't anything you can do. You have to let him progress along_un }f
time there just isn't anything you can do, and then you ship him OBu% .
S0, the communities are going to have to develop some resources. Bt
think that rather than going ahead and have a who}esa]e @ev151?n 0 5
Code, I would Tike to see a wholesale revision on emphasis 1in Iowa as
far as the Juvenile Court is concerned.
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PANEL: AN OVERVIEW OF TQWA" o cyerin - |
A QUERVIEW 0 S JUVENILE JUSTICE SYSTEM > A,LAN PROFESSOR'S

Kamilla Mazanec

o N
; L i
W

_ : It seems to is i i
n the statute which has to be handled in any kind o?ecggésr;31gig;gtggg

you talk about. 1In delin
the 3 . * quency cases, for example, t '
C2$13UV$21;§C§ourt really gets qu1sd;ction is ?f it ?5 g?;{ega{hggagh
procedure for Bagngwtted a particular act. When you are talking abou%
that is Tike adule ng ?hat Kind of. case, you are talking about somethi
1 protections.that an aau1} seseuner, H1Sh 100Tudes aT1 of the ohts
A ant, would have.
\yhen you are talking about the neglected or dependent gﬂi%g? gﬁge;a?znd,

The juvenile court staff in th
_ 3 e neglected o ]
?c§123]3a§;§aglgtfqr thg be§t interest of the chi]d.r ?§§§2g§2§t$g§$]1s
n this kind of case jt's probably the parent's rig%is

t se i
ems to me that we must consider separating these two functions of

I
the court and settin
g our very different i i
areas. We need standayds for distinguishg:gcsggxgs hese gute, different

perhaps even different institutions.

-

The other thing T would 19k

. . e to do this morni

] ' 1ng as " i
Oartglsex$¥g qurgk]y about two legal trends thgt I gggttﬁztm%asrgigntgtion
Stapaven 1owgg$ 1c§hsystem. Thg fjrst of these is the practice inec
complete rethink?gg o? %g: ggngggg;1ty.d ourpants s s Jved o regsgge
Somp . 4 1S and purposes of o j i j i
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This may also he a step back in time because the first efforts towards
juvenile reform which occurred early in the 19th century were efforts to
separate juveniles from adults in the penitentiary setting., That's -
where the whole juvenile justice reform system started; to keep children
from being exposed to the hardened adult criminals and the degenerating
practices in most of the adult penitentiaries. If you take the juvenile
waived to adult court because of the seriousness of the c¢rime and because
he is close to the upper age Timit in juvenile court, eventually he is
going to end up in that adult penitentiary when he does reach the age of
majority or maybe earlier. Once again you have a young person in a very
venerable stage of his 1ife being exposed to all the adverse effects of
adult penitentiaries that we tried to take him away from back in 1824,

I think this must be considered any time we talk abouﬁﬁjuveni1e reform.

The other legal trend that I see right now that must be considered when
you are talking about juvenile reform is a couple of right-to-treatment
cases in the juvenile area. I think that this may nave a tremendous
effect on the treatment, the remedies, the rehabilitation that must be
available to anyone why gets into this juvenile system. The right to
treatment basically say: that if a person has not committed a crime, the
only justificatioz for detaining him basically is for his own protection,
treatment and rehabilitation. If he does not receive treatment or
rehabilitation he must be freed. It started in the mental health area.
There have been a couple of cases recently where this right to treatment
has been extended %o the juvenile level, under the right to treatment
theory, we can't hold juveniles even if they are found guilty of committing
an act which would be a crime as an adult, unless we provide effective
rehabilitation or treatment for them. Martarella vs Kelly, which came
out of New York, ahd (349 F.Supp. 575) Morales v. Turman, an unreported
Texas case, and Nelson v. Heyne (355, F. Supp. 451) - all these cases
said the juvenile does have the right to treatment.

What is the minimum right to treatment the child has when he is being
institutionalized? Once you start setting out, minimum constitutional
standards for treatment of the juvenile, it's going to require a tremendous
reordering of the state finances. It's going to require a tremendous
re-thinking about what kinds of rehabilitative facilities should be

available for the juvenile.

I think that any discussion about juvenile code revision must consider
both the effect of the lowering of the age of the majority and the
effect of the right-to-treatment cases.

A
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PANEL: AN OVERVIEW OF TOWA'S JUVENILE JUSTICE SYSTEM - A JUVENILE
COURT ADMINISTRATOR'S PERSPECTIVE
Carl B. Parks

1 speak to you from the experience of 28 years as the chief administrative
officer of the largest juvenile court in our state.

The advance printed information issued to invitees to this comference
stated that the objectives of the conference are to present, suggest and
discuss improvements of Iowa's Juvenile Justice System and Juvenile
Code. First I want to comment about Iowa's Juvenile Code. In 1959 our
State Senate divided the Legisiative Research Bureau, an on-going bureau
of the legislature, to make a thorough study of all laws in Iowa affecting
children and to make report of and recommendations to the 1961 session.
Obediently to this directive the Legislative Bureau set up a lay committee
of 50 persons to assist it. This committee was divided into ten-subcommittees,
each of which was assigned a particular area of the law such as child
tabor, child welfare, guardianship, adoption, etc.

I was on a sub-committee to study juvenile court laws and procedure,
meaning Chapter 232 of the code, the chapter that gives the juvenile
court jurisdiction over dependent, negelected and delinquent children
and which prescribes the powers, duties and responsibilities of juvenile
court. This sub-committer. under constant guidance of the Legislative
Research Bureau, met four to six times a year during the next several
years, studied our Jduvenile Code and the juvenile codes of neighboring
states and in 1965 submitted to the Legislature a new juvenile court
‘act. This act was accepted and enacted by the legislature and the then
existing Chapter 232 was repealed in its entirity. The depth and validity
of the sub-committee's study and the strenth of our new juvenile court
act was firmly demonstrated in May of 1967 when the U.S. Supreme Court,
in a critical, far-ranging opinion, set basic standards for all juvenile
courts to follow in order to protect the constitutional vrights of all
children alleged to be delinquent. This was the landmark case of Gault
vs. Arizona and in its opinion the Supremen Court declared that al]
children alleged to be delinquent must be notified of the nature of all
the accusations against them, must be advised of their right to remain
silent at interrogation, of their right to Tegal counsel, of their right
to confront the witnesses against them, etc. Every requirement of the
Gault decision had been met in the new juvenile court act enacted in
Towa in 1965. Therefore Jowa did not experience the resentment, confusion
and disruption of process that the Gault decision caused in many States.

I have given this review of the history of our new juvenile court
act, now only eight years old, as a preliminary to stating that in my
opinion I doubt that any extensive study of the our Juvenile Code is
needed at this time. 1 think what is needed is more conscientious, and
courageous use .of Chapter 232 as it now stands. 1In Polk County, where
we have the greatest volume and perhaps the widest variety of cases, we
have found that Chapter 232 has provided the juvenile court with the
ways and means to take advantage of any private or public service,
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program or resource that might be of benefit to a delinquent child. I
believe there is more need to protect and preserve our present juvenile
code than there is need to revise it and I will comment 1ater or some
present legislative threats to it.

Now I want to take a few minutes of your time to make some suggestwons
as to needs existing in our juvenile justice system in Iowa. There is a
critical need for more 1eadersh1p by our judges espec1a11y those having
respons1b111ty for the juvenile court. Juvenile Court is the ugly ,
duckling of the courts, very few judges welcome the assxgnmenmg perhaps
because their education and practice has not prepared them Ffor making
social work decisions within a legal framework. It is not an easy Jjob
to make critical and sometimes irrevocable decisians affecting the Tives
and futures of children and parents. Nevertheless the job must be done
and if the juvenile justice system is to continue in Iowa on'the concepts
on which it was founded 75 years ago all judges must give it closer
attention and protection than they have to date. The juvenile court
Jurisdiction and authority is being encroached upen from many angles.
Several times a year I see newspaper stories of children under eighteen
years of age being fined and jailed by courts which have no jurisdiction
over them. Almost every session of our legislature sees bills introduced
attempting to remove certain offenses from the jurisdiction of juvenile
court. An example was a bill in the 1973 session which sought to provide
that child violators of the fish and game laws would be handled in the
ordinary criminal process. In the present session of our legislature
are several bills which in my opinion are a threat to juvenile court and
I will comment briefly on them later.

There is a need in Iowa for more contact and communication between
the juvenile court judges and the ‘probation officers. There is a juvenile
judges committee of the District Court Judges Association and there is
an organization of probation officers. These groups meet twice yearly,
independently of each other. There is no continuing 1iaison between
these groups. There is need for each to appoint a 1iaison person to
maintain contact with and to attend the meetings of the other. Then
they can work continuously and effective1y toward ‘improvements in the
juvenile justice system. On those occasions when these groups have
joined forces they have achieved some significant results. 1In 1967 they
got legislation enacted setting standards for appointment of probation
officers and now all such appointees must qualify under the standards of
the National Council on Crime and Delinquency. In 1959 they got legislation
enacted providing a flexible system of setting salaries of juvenile
court employees. This combination of standards of appointment and fair
salaries has resulted in great improvement in the quality of juvenile
court personnel. UnFortunate]y this salary system was destroyed by hasty
action of the legislature in the last few hours of its 1973 session. Very
recently the probation officers' association has developed a plan to '
require that every newly appointed probation officer must attend a six-
week special training course some time during the first year following
his or her appointment and this plan has the firm support of the juvenile
judges' committee and will be submitted to our State Supreme GCourt for
approval and activation.

Despite these accomp]ishments there is need in Iowa for the judges
and probation officers to wake up to the fact that our independent
Jjuvenile court is gradually disappearing and is becoming more and more a
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service bureau of the Department of Social Services. This is not the
result of any particular desire or plan of the department to absorb the ;
Jjuvenile courts. It is more directly the result of the failure of the -
‘juvenile courts to provide their communities with the full range of o
services provided by the juvenile court act. That act gives juvenile

courts jurisdiction over children alleged to be delinquent, dependent or
neglected and also cases where it is alleged that the best interests of

‘children require’ that their parents' rights to them be terminated and
~severed. In all four types of cases it is the statutory duty of the

probation officer to make a social jnvestigation, to develop a plan in

the best interests of the child, to attend the juvenile court hearing

and thereafter to carry out the instruction and order of the court. The

statute specifically provides that the judge can make no adjudication in

a case until such social investigation has been make and has been

‘submitted to him in written form. However the fact 'is that in the great

majority of juvenile courts in Iowa the probation officers are handling

only delinquency cases. The Department of Socjal Services gradually has

assumed responsibility for the pre-hearing investigations and planning

in the other three classes of cases. Thus, as the role and image of the
probation officer diminishes, the inevitable question will become - why
~not disperse with the probation officer and let the Department of Social

Services handle delinquency cases also? As time passes and as the

services of the Department of Social Services are enlarged and improved

it will be increasingly difficult to justify continuance of the probation
officer to handle only delinquency cases and if the juvenile courts are

to preserve their independence from bureaucratic domination, benign as

that may be, they must provide to their communities the full range of
services required of them by the juvenile court act. The vital question

is - do we want a juvenile justice system where, as independent judges
work with trusted officers responsible administratively only to them and

have unlimited authority to make decisions in the best interests of the

child whose case is before them, or do we want a system wherein the only
responsibility of the judge is to preside at hearings on cases investigated

by the Department of Social Services and to make dispositions only
within alternatives prescribed by that department? Such a situation is

closer to becoming reality than you may believe. There are two bills in

the present legislature which propose big steps in that direction.

Another important need in Iowa is the need for our legislators to
extend more consideration and recognition to the judges, officers and
others in the juvenile justice system. In many instances investigations
and studies are made, plans developed, legislation drafted and introduced
which affect juvenile courts and its judges and officers and the Judges
and officers are the Tast to hear about them, if they hear about them at
all. It would seem to be just good practice for legislators to seek the
opinion of juvenile court judges and officers at the outset of their.
consideration of projects and legislation affecting the Juvenile system.
Not to do so is comparable to an army commander ordering an attack
without first asking his front Tline troops for reports as to the strength
and location of the enemy. Let me cite a few examples and I will close.
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In the Tast hours of the 1973 Tegislative session the District
Court Judges' salary bill was considered and passed. While it was being

- considered, an amendment was attached to it putting a ceiling on salaries

of probation officers and juvenile court secretaries. This action

destroyed the flexible salary system which I mentioned earlier and which = _

had brought about an up-grading in the quality of persons coming into-

the juvenile justice system. This action also demonstrated clearly the
Tack of understanding by the Tegislature of the type of skilled personnel
needed in the system because the salary ceiling they imposed on deputy
probation officers is slightly below the amount being paid to persons.

who are performing unskilled common labor in central lowa as member§ of

the labor union. To my knowledge no juvenile court judge or probation
officer was given an opportunity to express an opinion in the legisiation .
before it was submitted a vote. The least I can say about such Tegislative
callousness is that it is unfair. S R v :

There is a bill in the present legislature to make'the sa1éries of
juvenile court probation officers subject to the approval of the board -

- of supervisors. This is a repeat of a bill introduced in the 1971

session and which did result in the juvenile court secretarial salaries
being made subject to approval of the board of supervisors. Fortunately
the probation officers and juvenile court judges were able by their
combined efforts to extricate the probation officers from that bill.

How many of your judges and probation officers were consulted before
this dangerous legislation was introduced, either in 1971 or 19747

There is a bill in the present legislature to prohibit private
adoptions and to provide that, except in adoption by step~p§rents, no
child can be adopted in District Court until all parental rights to it

‘have been terminated by termination poceedings in Juvenile Court. This

bi11 is an unwilling, hard to read combination of the present Code
chapters on juvenile courts and on adoptions. If enacted into law it

will be an added burden for the juvenile courts and will require additional
personnel in the large county juvenile courts that are still prov1d1ng

the full services required by the juvenile court act. Have any of you
judges and probation officers been contacted by the legislators about

this bill1? :

There is a bill in this session which Timits greatly the alternatives
of the judge when in his judgement a child needs placement outside his
parental home. If he should decide the best interests,offa‘ch11d rgqu1red
direct placement in a private foster home, private institution or with a
Ticensed child placing agency the entire cost of the child's care would
have to be paid from the county poor fund. None of the $5,500,000 _
appropriated tu the Uepartment of Social Services for foster care during
the present biennium would be available for the care_qu support of ,
children in such placements. That money would be available only for -the
care and support of children placed in the legal custody of the Department
of Social Services or for the support of children whose parents vo]untar11y
had arranged with the Department of Social Services to place them in -
foster care. Thus the judge's decision for proper- placement of afch11d

o
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who cannot return to jts own home is coerced in every case by the facts
of funding and there will.be few instances in which the judge will
ignore the funds available from the Department of'Soc1a1 Services and
will place a child in the custody of a child-placing agency at thevﬁota1
expense of the poor fund. How many of you judges and probation officers
have been contacted about this bill which very greatly affects the
juvenile justice system?

There are other needs in our juvenile Justice system but these I
have mentioned seem to me to be of greatest importance at the moment.
In concluding I want to say to legisiators, the Department of Soc1a1
Services, the Governor's Office for Programming and Planning qnd others
interested in improving the juvenile justice system that the judges and
officers of the juvenile courts, I feel certain, will welcome your
confidence, your cooperation and your trust in matters affecting the
best interests of the children of this State. I am certain we can be of
help to you.
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PANEL_AND AUDIENCE INTERACTION

Audience Respondent

I thought I would take advantage of the large number of lawyers sitting
up here. I don't have any specific person I would like to-address

the question to. "There's three. I'11 just 1ist them all and sit

down and you can pick one or &11, whatever. The first one is: Do

you see any advantage or necessity for codifying the evidentiary

rules that are applicable in juvenile proceedings? The evidentiary
ruies on occasion being different in the juvenile proceedings than

they are in various adult or civil kinds of proceedings. The second
one is what do you see as the present juvenile theory being used

by the courts, is parens patriae still a valid theory in Iowa? Myself,
I've seen a lot of apparent confusion here on the part of courts

and people working in the field. And third, if you can answer it,

a question that has sort of troubled me. Exactly what kind of record
stays with the juvenile after he has been adjudicated either a dependent
or a delinquent since there may be a different answer for each one;

I hear a Tot of people saying a Tot of different things about exactly
what kind of record exists for the juvenile and I would be interested
in hearing some sort of response. IR S &

John McKinney

i
i

Okay, starting with the Tlast -gliestion. When I was referring to a
record when a petition is filed, especially if the person is adjudicated
a delinquent, that is a permanent record and to my knowledge there

is no way that it can ever be expunged. We den't have an expungment
statute in the State and so this is a very critical thing because

five years after he has been adjudicated, then the problem hits as

to whether he can get into the service, whether he can get a security
clearairce, things of this nature. I might add that I think most

of the judges are now, at least 1 hope they are, trying to stay away
from "adjudicating people" especially first offenders even second
offenders. The procedure that I think usually happens is somewhat.

akin to a deferred sentence procedure. A person comes before the

court on the petition and normally has pled guilty or found guilty

of the specific act and then rather than the court adjudicating that
you are delinquent, the court continues the matter for six months

or nine months, The court keeps the child under the supervision

and refers him to probation staff. If the kid makes the probation
alright, then a motion is filed to dismiss the petition. It makes

the record look an awful lot better and I think this is the way most .-
courts handle it now. : T ~ -

Carl Parks

I would Tike to speak on this man's second,quéétion. He asked what's
the present theory in the juvenile court as to the overall philosophy
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of the courts. Is the so-called parens patriae concept still valid?
That's the theory where the state is exercising its parental funciion
toward the child. Now when the juvenile courts blossomed at the

turn of this century, they were founded on the parens patriae theory.

In other words, the juvenile court and particularly the juvenile

court judge would be friendly and the children would be counselled

as to their wrongdoing and would be persuaded to adopt a better way

of 1ife. The theory was good and is good. The trouble with that

theory was that the juvenile courts across the country were not given

the implementation to make it work. In too many cities and counties

all the juvenile court consisted of was the law and the judge and

many wrong things happened to juveniles under that situation and

I refer to this lack of implementation as the built-in timebomb which
almost destroyed the juvenile court. That timebomb went ticking

along over the years and finally became real prominent after World

War II and culminated with the big explosion which we call Gault

vs Arizona. Now when we get to Gault vs Arizona, the Supreme Court

said, "the juvenile court is a noble concept and it must and shall

be preserved." Then the court went on to say that in as much as ,

it has been applied so unevenly across the country, we, all the juvenile
courts, must back up in their social work endeavors to the point ‘
where they can afford minimum constitutional protections to all children.
So this leaves the juvenile courts in the position tcday on the one

hand of trying to apply the parens patriae theory being in effect

doing social work within a legal framework; on the other side having

the duty to protect children under all the restrictions of the Miranda
and Escabedo decisions. So that's where we are now. The first question,
if 1 can repeat it, I don't want to comment on it though. Is there

any advantage of codifying evidentiary rules?

Kamilia Mazanec

Okay. I would 1ike to comment on that one. It seems to me that
evidentiary rules are a vital part of the process by which an adjudication
is made whether it's for delinquency or whether it's for neglect

and dependency. And it seems to me uniess there is some sort of
certainty and the kind of certainty that you get ordinarily where

the rules are laid down which, you know, means some sort of confrontation.
Then what you are really talking about is not rule of Taw but you

are talking about rule of men. It simply depends on, you know, who

is on the bench at that time and whatever the lawyers are arguing

to that person. I'm, of course, a believer in the rule of law, and
therefore, I am in favor of codification of all the procedures for

the juvenile justice system.

Audience Respondent

I'ma police officer - former juvenile officer. A few things I would
like to get off my chest a Tittle bit from Tistening today. T know
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money is a bad situation to talk about but'why can't each county

or counties two or three at a time, in conjunction have a family- «
type court? It seems like smaller communities have no choice except

to run them into the juvenile court system. Why can't the small :
communities have the same advantage also? Some other things on juveniles
in the small communities; they have no choice but to run them to

the juvenile court as the code says, either that or do nothing except n ““J"

warn them. How do we make the parents more responsible? Does the
parent have the right to a decision on whether the young person needs
an attorney or not? Does the parent have the right to make this
decision or does the child? If somzone would like to answer that,
I'11 sit down. About detention in an adult facility. I think the
guidelines are in the code. They are not placed in the detention
facility by anybody other than a court, other than protective custody
for 12 hours, those over the age of 14. In an adult facility separate,
I'm talking about.. The court makes the decision on whether they -
are held any Tonger or not in their interests or in the interest

of society. That's a few comments plus I would Tike to have some

of the questions about responsibility answered, about why we can't
have a family court. We talked about the age of majority, just one
more comment if I may. We talked about the age of majority being
lowered in most states and our state has come down to 18. We have
eliminated a 1ittle area of minors, so to speak, between 18 and 21.

We jump right now from juvenile to full adulthood and I think maybe

we overlooked this when the law was changed. We talked about not
throwing them into jail, but an adjudication of delinquency in court
is by far more of a stigma on a young person than paying a $25 fine

in court, seems to me. I have talked several times in reference

to Towering the age of juveniles. I know a lot of people get up.
tight about this but lowering the age to 16 for the prosecution of

all simple misdemeanors. This would take them into the juvenile

court system and maybe get an adjudication which, as the judge says,
follows them the rest of their 1ife under the present system. But

he goes to the adult court for the possession of beer, some towns

have curfew violations, stuff of this nature. These are simple misdemeanors.

Why not fine them $10 or $15 and give him two weekends in jail?

This is not going to be near as much of a stigma on his future as

an adjudication of delinquency. You might think tha*“over when you
are talking about revising the code. I guess that's aboutall I ;
have. We have in our particular community, at least, resources which
most communities don't have unless they are of our size or larger.
We have a juvenile officer and a juvenile bureau. Small communities
don't. We have probably 13 or 14 services, some funded county, some
of them funded state, some of them federal, that are available to
the young people in our community from vocational to psychiatric

and all in between in our particular community. I think the juvenile
code as it reads basically, if used properly, I don't think you need
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to change Chapter 232. There may be some other portions of the juvenile
code such as the interstate compact and judges and so forth but on
Chapter 232, I don't think there has to be much change made on it

1f it is enforced. It states in the interest of the youngster involved
and basically that's what we're trying to do, in the interest of.

John McKinney

I just have one comment with reference to the question as to why
we can't have courts in each town to deal with the young people.

This is somewhat similar to the mayor's courts and JP court situation.

One thing that I would point out with respect to that type of a system
would be the fact that the act that the juvenile has committed may

~be regarded by the Taw as perhaps a simple misdemeanor but in many

cases it is a sympton of much more serious underlying problems.

To make a law or pass a law that that type of case would be automatically

sent to a court of that nature where there would be Tittle or no :
eXpert1se,’does an injustice to the children and is the type of situation !
we are trying to get away from. The reason for referring all kids

to the juvenile court is the hope that the underlying things can

be reached. Now where we fall down is that we refer the kinds into

the~3uven11e court but then we don't have the personnel or the expertise

to do the job that we say we are going to do and so that's where ‘

I feel the emphasis should be placed. Diversion of kids from court

can mean a lot of things but I certainly would hope it §s not diverting

them from the people who might be able to give them some help.

Margaret Stevenson

The quastion was askad concerning how can we make parents live up
to their re§pons1b1]ity. I wish the answer were really simple, we
could then issue a court order or put them in jail for contempt if
they didn't do what the court thought they ought to do. But we all
know perfectly well that the problem of helping our young people

to grow up into reasonable secure adults with a feeling they have
got some sort of place in life isn't really all that simple. Part
of the problem we face is the fact that society gets all up tight
with a so-called deviant youngster or one that appears to be headed

for trouble and engaging in some misdemeanor type activity, and insists

?hat we do something, you know, wave a magic flag and produce an
immediate cure. One of the things that everybody that works in the
system knows is that it's extremely doubtful that we really do anything
helpful at all. There are studies that would seem to indicate that

the most help we can give them is Titerally do nothing. I am sure
that every court judge here has had the experience of simply saying

to the parents, you take that youngster home, and you deal with the

4
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problem. If he falls down, what do you do, you pick him up and you
dust him off and you spank him or do whatever you have to do and

‘then you deal with 1t all over again. The problem is society isn't

really too happy with that and yet there is just no way that you
are going to solve the problem of a youngster that leads to proper
behavior overnight. Some of us were talking in the hallway before

‘we came into this session with some young people who are in college

and, quite frankly, they conceded, as I would, that they sometime ,
or other in-their.growing up 1ife would have been a subject for juvenile
court action. Why I was not is because in the Tittle town where ‘
1 grew up we were more tolerant of misdeeds and gave the parents

a chance to try to deal with the problem. But there isn't any magic
answer to make the parents deal with the problem. This is a simplistic
approach that isn't really going to solve anything. While I may .
be somwhat defensive on the point, I.would still Tike to put ih anothe
plug for the fact that Chapter 232 is a good chapter. It has a lot

of good things init if we make it work right. The purpose of suggesting
that we beef it up and provide the procedural safeguards and give

the court some criteria is that judges can measure what is in the

best interests of society and what this phrase "for the welfare and

the best interests of the child" means. It's really for society

to spell out for the court the rule we expect him to follow and the
clearer we are the better we'll carry out the intent and purposes

of Chapter 232.

Carl Parks

The gentlemen asked the question, does the child have a right to

choose an attorney of his own choice or does he have to accept the
attorney selected by his parents? In Polk County we follow the practice
that if the child expresses an jinterest for an attorney different

from the one appointed by his parents or different from the one selected

by his parents to represent them, then we will have one appointed

for him. Even if the parents hire an attorney for their child, and

the court senses a diversity of interests between the parents and

the child, the court will appoint a guardian ad Titem to represent

the child. Now the comment about lowering the age of juvenile jurisdiction
down to 16 years and leaving a two year gap there where people 16

and 17 could be processed in the inferior criminal courts for misdemeanors;
I don't think that would be good because the juvenile court's adjudication
of guilt in a misdemeanor to me is still a_criminal record so to

speak. And I would rather have the juvenile court record.

Margaret Stevenson

When we get these long lists of questions sométimes we forget our
comments. 1 did want to make this comment. I think this conference
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should give some thought to, or go home and give some thought to,

the idea of a family court. It is worthy of some consideration because
it's impossible to deal with the youngster without his family and

as you know, most of your case Toad is going to be children from ‘ i
multi-problem families. One of the things that happens in the probation ‘
"field is that you constantly have the feeling that whatever service
delivery you've got it's terribly fragmented. VYou'll have one social
agency dealing with the family and you are trying to deal with the by
kid and another social agency dealing with the kid. A family court ' b
would serve as a medium to bring this together and provide for some

sort of continuity to the family. I think we also ought to take P
a Took at a youthful offender act. The federal government, if I ;
understand it at all, permits the cleaning of a record. It covers

youths between the ages of roughly 18 and 25, If national statistics

on crime mean anything for males at any rate, the greatest age for

committing crime will have ended approximately the time he.reaches

the age of 25 and you will see a marked drop off in the age of people

comnitting reported crimes. Well, you know, all those people who

were committing crimes up to the age of 25 didn't go away. I'm sure

there are people here far more familiar with the statistics in the

- field, but it would indicate to me that by the time a young man has

reached the age of 25 much of the things that led him to commit crimes

have gone and he has become stabilized and is turning out to be a

pretty decent citizen. I think we ought to lock at some concept

1ike that because maybe you're mature about a lot of things at 18

but you've still got a lot of settling down and growing up to do,

A Tot of problems we have to be worked cut and we, of course, are

very definitely leaving those people venerable to the aduilt criminal

justice system-which is not really all that good.

AR S o

Audience Respondent

I am an employee of the Department of Social Services whatever that
means. In that capacity, I run the Group Home and I am a parole

officer for juveniles. My question is, are there any juvenile justice
systems within the states where a youngster deals with the same worker
after he gets out of ar institution as before he was committed to

an institution? And, if perhaps there are, do they also have different
kinds of workers to work with those kids who are dependent and neglected
so that perhaps a kid who goes to say Toledo does not have somebody

to go to that he sees as a "parole officer" working with him after

he gets out?

Margaret Stevenson

Well, if I understand the system which is under the control of the
Department of Social Services and the framework that you have given
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‘me,- the youngster does not work or see the same people when he s

returned from a state institution as he did before he went. Now
I'm well aware of the fact that thére have been some programs and

~ some efforts at the various state institutions dealing with our yoUtth

to involve the family with the institutional worker during the time
the youngster is at the institution. To this extent thére is some
drawing together. Unfortunately back in the coimunity a family is
probably dealing with another set of workers or another set of problems.,
I don't know of any situation where there is that continuity and

that's one.of the things that does disturb me. - .

Carl Parks

I have heard of instances where the child coming back from an institution
does by permission of the Jocal area office of the Department of

Social Services work with the same officer he worked with before

he was committed to the institution. That's a request that some

courts are making in certain cases in cooperation with the State
Department of Social Services. It is not a System that is authorized

by statute, but something that a Tocal area office of the State and

the juvenile court has worked out. o o

John McKinney

Well, just a brief comment. One of the weaknesses in probation is

that a good relationship is formed with a kid and the problem comes r
if he is going to be committed. That relationship pretty well terminates =
and he is dumped, so to speak, or the kids think this way, "Well, S
they're getting rid of me. They'll send me over to Toledo" (not

so much to Eldora or Mitchellville) and then the kid is supposed

to adjust back into the community with an entirely different person.

We have group homes, as you know, for kids coming out of institutions.

My point has always been, why don't we have group homes or more of
them for kids that we would like to give some help to before they :
get to the institution. This again, I should think, should be coordinated
some way when we talk about costs so you can have group homes prior

to people going to institutions and they should be somewhat regional

so that each county doesn't have to-have one if they don't need one.

But this idea of being shifted from one probatjon officer or parole

officer to another is a big problem and a big weakness in the system.

Audience ReSpondent

I guess I've got a separate concern here and that is the fact that

once a family seems to get into the system, you end up with an awful
lot of people who are concerned and who have some sort of authority
in the area. The mother, for example, if she is on ADC or something

B e




Audience Respohdent

Tike this, may have one social worker. Another child in the family"
who has problems in school may have a separate school counselor.

You may have a child who is in an institution having a probatlon A
officer and then a parole officer. You've got an awful tot of people
jnvolved in a family problem and it seems to me that that many people
who are gettwng involved sometimes has to be destructive to the family.
structure. I'd Tike to figure out a way to sort of centralize all

of their prob]ems under one office and I don't know whether, in the
“long run that's better for them or not because you may lose some
expertise that you have by separating the functions, but I do think

that sometimes it's destructive to have that many different people :
who are involved with the family sometimes. )

I'ma student from Yowa State Un1ver51ty Why hash't the Juvenile
code been simplified so that the peopli for whom it is intended ¢an
understand the code? A]so 50 the people,who enforce the laws can.
understand them?

A,Margaret Stevenson

In defense of what I've been talking to you about today, that's what
I'marguing for. What are the rules of the ball game and how is =
the ball game going to be played? I'm saying they should be spelled -
out very clearly and very precisely. Actually I don't think the code

S is really a]l that difficult to understand What! 'S d1ff1cu1t to .
. understand is how it works in practice and what I'm saying is “that's

I'n the new Youth Services Coordinator, for the State Department of S what we've got to spell out and eStab115h that framework.
Social Services and you've been speak1ng about the one point that : ' ' & :
I'm very concerned about and that is to somehow develop a flow of
services that guarantees some stability to the kids. And we do have
the structure that does estt We have the field staff for the various
areas around the state and I'd Tike to see them working more closely O
with-the court in that they may be involved with the child as early o i
in that procedure as is possible. If the court decides that the ! ‘ : ‘ S S : Lo
kid ought to go to Eldora, Mitchellville, or wherever, it should R _ '
be the field worker's respons1b111ty to follow him into that institution o N

‘and be involved in the gxperience he has there and act as a bridge =
when he returns to the community. So you have one worker and one |
kid inddyou don't have X number of peop]e involved. That's where x
I'm headed

Rt 1

Ayd1ence Respondent

T

Carl Parks

The other side of that is that the good juvenile court worker exhausts : , o } SR
all his abilities besides his resources trying to keep the child : :

from going into an institution and in a sense has failed when it !

is necessary to commit the child. Therefore, it seems somewhat illogical !

to say to this child after he Teaves the institution or while he : i : ‘ . o

is in the instituion that he maintain contact with th1s fellow who ; : ot } g
hasn't been able to help you anyway, he probably won't have any better : i ‘ ' ‘ ‘ ‘
ideas than he had in the first placé. Another aspect of that is

that you may happen to have a punitive minded probation officer and : _

I hope there are very few of them. When the child comes back to , : (
the local community to this off1cer, he could say, "Now, see what : - o o !
happened to you because you didn't do Tike I told you to in the first = :
place, and if you misbehave, you are going back there again." So = : : s
there are two sides to that situation. ‘
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3. THE NEED FOR JUVENILE CODE REVISION

Mortimer Stamm

This morning you were presented with an overview of Iowa's juvenile
Jjustice system. It has been part of your state law since 1904,

and was intended, by the idealists who drafted it at the turn of
the century, to provide a unique forum of truly individualized justice -
let us say individualized care and solicitude - for children who,
for one reason or another, and whether through their own fault or
that of another, are in need of special attention because their
natural domestic and societal 1ifelines have failed to any longer
ensure their youthful well being. The original draftsmen and social
philosophers clearly felt that the power of the state should be
able to be brought to bear on such instances and to provide a child
with the care, love, attention, and human needs that the natural
associations of the child had failed to provide.

They based this new legal creature upon an old and questionably
relevant concept known as the doctrine of "parens patriae," which
they felt was a sufficient historical foundation upon which to erect
their new system of dealing with children's problems. There is

a lot of academic discourse about the legal adequacy of this doctrine,
but it is not important that we address ourselves to that discussion.
The theory is firmly implanted in American jurisprudence as the
cornerstone of the juvenile court movement and it will not be easily
removed. ‘

What is important is that a legal institution has been built upon
that cornerstone, and it, in turn, has built instituions to serve
it which will be the subject of Dr. Miller's presentation tomorrow.
We are concerned this afternoon with the legal institution because
all others are predicated upon it and it has been found wanting.
Many call for its renovation; others for its destruction. This
conference is indicative of a feeling in Iowa that it is time to
renew and to build rather than to destroy - and while you won't
start from scratch in 1974, as you did almost three-quarters of

a century ago, 70 years of experience has shown that the blueprints
and architectural concepts of the juvenile justice movement need

to be ve-evaluated in order to overcome the weaknesses of the past,
to accommodate the short comings of the present, and to prepare

as best you can for the uncertainties of the future. What has stood
the test of time should remain; what has not should unhesitatingly
be cast aside.

o et
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I have mentioned concepts and blueprints and have spoken .allegorically
of Tegal institutions and architecture. It is vital that you engage
in this analysis at the outset of reform so that premises can be
clearly established as touchstones to which reference can continually
be made as you strive for consistency in the development of the
outlines and internal mechanics necessary for achieving the goals

of the juvenile justice movement. : ’ o

The disparity between the rhetoric of rehabilitation and the reality

of recidivism cannot be overlooked by an serious student of reform.

How can anyone pretend that reforming the juvenile justice system

will do away with the problems of abused, neglected, needy, dependent,
and delinquent children? The real answer to those problems 1ies
n a re-structuring of Tocal and national priorities so that competition,
profit and self-seeking are not allowed to destroy the basic human '
values upon which decent 1ife in this society must depend. Such

a reappraisal will not soon take place or produce results, however,

50 you must think of juvenile justice reform in terms of building

a system which does not aggravate the condition of children who .
have become unwilling victims of the often de-personalized ethic o
which has so rent the fabric of our naticnal life. Many acts of
delinquency do not so-much point up problems in children as they

do problems in society. We know the effects; let's get after the,

real causes. o R

If you wonder at the need for such a serioué_re-evaluatioh of our
children's Taws, let me call your attention —

to the hundreds of thousands 6f‘childrén‘whofaré jai]éd each year;

to the children who take their Tives while in jail or who are
otherwise physically or mentally abused; o y

to the brutality which pervades many of our Juvenile institutions-
and the mentality which openly opposes the abolition of blood-
hounds, the hole, and the strap as part of the institutional ‘program;

to overworked, understaffed, and, many times, indifferent courts
and court personnel; ‘ ~ » -

to agencies more concerned with bureaucratic stability than with
real service to children and to courts; ER ‘ o

to children who have, in many‘instancés,‘beCOme dollar signs
and arrest and grant statistics for local officials seeking federal
law enforcement monies; _ ‘
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to lawyers and bar associations that take 11tt1e or n0‘1ntérest
in the problems of the juvenile court;

to judges and prosecutors who make political law and order rhetoric
out of poor white and non-white young lives, and a travesty out of
equal protection by sending well-to-do offenders home in response
to political pressure and returned or intended favors;

to the thousands of childreh,who are unnecessari]y,proseguted.as ;
adult criminals when they might have been helped by the juvenile
courts : , - :

to the mixing of young and o]d,fseridus and status offenders in |
children's institutions; i

to Taws which make hurting an anima]isometimes more serious than
hurting a child; ;

to monies spent on animal shelters while children languish in
jails unfit for human 1ife;

to indifferent communities and political figures at every level
and ip every branch of government; :

to the widespread apathy which continues to menace the vitality
and integrity of the juvenile court movement; and

- to all the Babby Férgusons whose usefulness and socia1 stability
and security were originally destroyed by the very system which
was supposed to save and rehabilitate them.

No one can say that the juvenile court system has not done a lot
of good, for indeed it has. Nor can anyone say that it does not
have a very long way to go before it achieves the goals for which
it was originally established. That is as true in Iowa as it is
across the country. If it were not so, we would not be here today.

From its statutory inception in I1linois, in 1899, the juvenile
court Taws of this country have been predicated on the idea that
the court or the state can be trusted to do its duty with respect
to the care and solicitude toward children I mentioned earlier.

They have also been predicated on the idea that the state can be
trusted to fulfill this obligation without any insistence upon a
granting of constitutional rights to the children involved. Some
have discerned a mutual compact in this arrangement whereby the )
child gave up constitutional protections in exchange for the special
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benefits extended by the juvenile court. Whatever the arrangement,
the state and the courts have not kept up their end of the bargain.
It was precisely because of this failure of adults to Tive up to

the bargain they had made on behalf of children that the United
States Supreme Court re~defined and restored these constitutional
rights to children during the late 1960's and early 1970's. Those
decisions are the basis of what has been called the modern juvenile
court revolution, and this conference is only one aspect of that
movement., \ o L e e

Now, how did this breakdown come about? Certainly, a large part
of it must be laid at the feet of apathy and half-hearted commitment
to the ideals of the juvenile court movement. At the same time,’

an analysis of the traditional juvenile code, and the operational
problems it generated, will show that the law created problems for
itself and that much more can be expected from a code structured
along somewhat different lines than those set down at the turn of
the century. We have learned a Jot about parens patriae in seventy-
five years, and it is in its re-examination that we discover some
of the imperatives which.must be dealt with if there is to be an
attempt at serious reform. ' R

If we subject'an old juvenile code to the analysis of political
science, we find that its procedural format is contrary to almost

every other legal mechanism we have used to resolve our social problems.

Our continued abuse of the rights of the mentally 111 is based on

the same sort of big brother benevolence which has yet to be entirely
domesticated by the constitution. If we Took at the juvenile court,
however, we find that not onlydid it not partake of the normal
processes of conflict resolution, but that it was singularly devoid

of the checks and balances which are the much-heralded hallmarks

of democratic society - and the juvenile court was to be the epitome

o; the democratic ideal in its respect for the needs of the individual
chiid. . ' ‘ R R e : : ‘

In spite of these obvious conceptual and mechanical shortcomings,
the new juvenile courts were upheld in every state by well-meaning

high courts that dutifully and conscientiously reiterated the principles

of the founding fathers of the juvenile court movement. In Iowa
this was done in 1929 in the case of Wissenberg v. Bradley, 229 ‘
NW 205 (1929). The courts wanted to give this new social experiment
a chance, and should,Jooking back, be commended for their initial
indulgence, \ x EERHEE R ‘ ST
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But induigencé-an&ﬁéxﬁecoursexteﬂlgfty principles became an obstacle
to progress. As far as the courts\Wege concerned, the absence of
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constitutional rights, Juries, lawyers, appeals, and, in fact,
any kind of serious substantive review whatsoever, came to be Tooked
upon as essential to the proper operation of the court. Many still
believe that today, in spite of the harsh lessons of the last seventy~
five years. ' ‘ : o

This refusal to seriously question the operation of the juvenile
justice system lasted all the way up until Kent v. United States,

in 1966, when the U.S. Supreme Court first called national attention
to the fact that the juvenile court movement had become, in large
part, a form without substance. The juvenile court received its
first infusion of due process through this case, and it was followed
by similar observations and due process considerations in the cases
of Gault in 1967, Winship in 1970, and McKeiver in 1971,

The only problem with these pronouncements is that while the Supreme
Court has set forth specific details oh procedural due process,

it has refrained from an equally prescriptive comment on the parens
patriae doctrine which is the cornerstone of the right to treatment.
Lower courts, agencies, and treatment personnel in all phases of
juvenile court work have, until very recent times, shown a puzzling
reluctance to take the obvious initiatives necessary to maintain
equilibrium within the juvenile justice system by balancing procedural
due process with an equally comprehensive right to treatment. Rather
than make a concerted effort to bring consistency and balance to

the post-Gault juvenile courts, a great many courts, legislaters,

and legal commentators plunged into the work of honing the procedural
aspects of the court to a very fine constitutional edge. T%ere

has been a near obsessjon with procedure to the exclusion of almost
any concern for improving the care, treatment, and rehabjlitation
which are the primary reasons for the existence of the juvenile

~court.

These well-meaning people defend themselves by saying that recent
Supreme Court cases have so constitutionalized the juvenile court

that it is impossible to implement the philosophy upon which it

was originally based. They say that a wholesale adversary system

has been imported into the traditionally informal forum of the juvenile
court, They say "parens patriae" has been thrown out by the court

with the result being T1ittle more than a minor criminal court for
children. Many court decisions and juvenile code revisions reflect
this misinformed state of mind.

Those who have pursued this course are wrong and will find 1ittle
basis in the great cases of Kent, Gault, Winship, and McKeiver to
support them. Rather, the court has said time and time again that

37

_procedural due process and the doctrine of parens patriae are not -
- mutually exclusive and that the states should continue to experiment
- with both of these elements of juvenile justice. If we do not respect

this reality and latitude, the juvenile court will, in fact, be
destroyed. ' ' - -

1 reaq the recent Supreme Court cases broadly as standing for the
principle that when the juvenile court seeks to officially intervene
in a child's Tife, it will only do so through the medium of due
process. -When it seeks to commit the child to the state for treatment,
to probate him, to order restitution, or, in any way, to deprive

him of 1ife, Tiberty, property, or happiness, then it shall respect
the Constitution, . R : : ‘

At the same time, I read them as saying that the juvenile courts -
may still sit down informally with a child and try to resolve problems,
no matter how serious. These resolutions must, however, be Timited

to consensual agreements behind which there is no enforceable court
order - because enforceability requires due process. 1In this way,

both the modern requirements of due process and the traditional-
informality of the old juvenile court can exist side by side in

the same code. This co-existence should be made crystal ¢lear,
however, lest the vast potential of the informal adjustment be drowned
in the details of formalized procedures. I would suggest that very
Tittle can be Teft to the imagination in the delicate art of juvenile:
court Tegislation. The code must be, perhaps, the most understandable
set of laws on the books. There are too many inter-acting parties
that must contribute many different viewpoints within procedures

which should tend at all times to resolve the child's problem as-
quickly and fairly as possible. This cooperative effort can no
longer be left to the haphazard development of roles which has taken
place over the last seventy-five years. In 1974, you.should draft
juvenile legislation to precise¢ly define procedures, roles, and
expectations so that everyone will know how their professional expertise
is to fit into developing a disposition for each child's case.

The past has taught us that this cannot be 1eft to chance. It is

a matter, therefore, that deserves your closest attention.

The gravest problems of juvenile justice have clearly been, and:,
continue to be, those of administration. I would count them greater
than the apathy to which I have heretofore alluded. These problems
are tied directly to the vague and superficial codes through which
the administration of juvenile justice has been attempted over the
years, I would Tike, therefore, to address myself to problems and
considerations that have been given very little attention by modern
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reformers of juvenile codes. A1l too often it has been felt that
the simple incorporation of constitutional due process was the only
thing needed to give the system a renewed vitality. That is simply
not the answer, and I hope I can give you a convincing demonstration
in support of that statement.

The essence of the administrative problem is the wholesale lack

of respect for and definition of the roles of the various principals
who ‘act in the arena of juvenile justice. The ambiguous position

of probation workers, alluded to this morning, is a good example

of this. Who will not attest to the gaps and overlaps bgtween the
functions of those principals: the judge, the prosecutor, the defense
attorney, the social worker, the police officer, the probation officer,
and the state or local treatment and rehabilitation agency? Who

has not seen or heard of judges wanting to call all the shots in

the juvenile court - or none at all?

Or a treatment staff standing passively by while the judge harasses
a child in court and refuses to follow the recommendations made on
behalf of the child?

Or a proseéutor who wants only to cut another notch on his pro-
secutorial gun?

Or an appointed defense lawyer who doesn't know if he is coming
or going with the child's case?

Or police who view the arrest of chiidren as more dollars from
a Tederal grant? ‘ '

Or agencies that do what is politically and administratively
convenient rather than what is in the best interest of the child?

Or agencies that institutionalize children’ggg because they need
it, but because judges or communities want it done and because
it is easier than good, hard, honest social work in the community?

Or agencies that make glowing promises to a judge who sees the
same child the next week on a more serious charge?

These variables can be shifted about indefinitely, but they all

point to one thing: a confusion about the proper professional roles
to be played by the various individuals who are supposed to make

the system work. This confusion has come about because these roles
have never been clearly defined in juvenile court statutes. Like
Topsy, they "just growed.” I submit to you, however, that the growth
has been stunted by lack of nourishment from codes which have long

)
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said 1ittle or nothing about the expectations these roles were to
fulfill. Therefore, it is especially important that they now be
clearly defined because the unique nature of the juvenile court

has no parallel from which to draw role medels against which to
measure performance as a participant in the juvenile justice continuum.
These roles could be most effectively defined by paying attention

to the details of procedure and seeing to it that the various role

expectations at every step of the process are clearly set forth
in the law.

Juvenile justice has been called the essence of democracy because

of its concern for the welfare of the individual. Crucial to an
honest democracy is a system of checks and balances. I said this
earlier and I think that the interaction of professionals set forth
above presents a good model for an effective system of checks and
balances which will insure that the child receives just the sort

of unique attention his case deserves. It has been the Tack of

checks and balances which has characterized and made fairly unworkable
the juvenile court system which has drawn so much criticism in recent
years. A great deal can be done to correct this problem by giving
close attention to the details of drafting clear-cut professional
responsibilities into a revised Iowa code. Just this simple act

of clarification will go a Tong way toward improving the administration
of juvenile justice. T

Another dilemma, to which all too 1ittle attention has been paid,

15 the professional demand placed upon those who work within the
juvenile justice system. Within a context of rehabilitation, every
professional participant must view the child as an individual human
being rather than a "suspect", "defendant", "patient®, or what have
you. Since rehabilitation should be an integral part of every step
of the juvenile process, each professional should also be an advocate
for the best interests of the child. And, I'm talking about police,
prosecutors, judges = not just social workers or defense lawyers.
Unfortunately, this is seldom the case. Rather than advocating

on behalf of a child, we usually see individuals advocating their

own professional interests with no concern for their net divisive
effect on the welfare of the child. (I read with interest the article
in this morning's edition of the Register detailing the NCCD report
on the prosecutor's office here in Polk County. It says there are
administrative problems which are hurting the conviction rate.

The defense bar's reaction to this state of affairs was found to

be one which sought no alleviation of the problem because it makes
dismissals and acquittals easy to obtain. The conflict here is

that lawyers have a duty to promote their clients interests and

rahseha

to work for. the improvement of the administration of justice, When

they opt out on the latter, in favor-of the former ethical responsibility,

the administration of justice and the community are hurt by their
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self-seeking.) When, with respect to the same child, the police

Took no further than the arrest, the prosecutor no further than
conviction, the defense no further than acquittal or dismissal,

and an agency no further than the federal dollars generated by youthful
clients, what hope can there be for the child? The problem is not
solved by the arrest or the prosecution, or even by probation or
commitment to a state agency. It should really be solved by each

of these contributing to the solution of the problem instead of

just passing the rehabilitative buck on to the next person in the
administrative Tine. .

Advocacy is a suspect word and concept. Where children are concerned,
It simply means that everyone, at every step of the way, should

be pushing for the earliest and most effective resolution of the

child's problem. It means police officers settling matters on the

street with some common-sense counselling, instead of an arrest.

It means prosecutors opting for informally adjusted cases instead

of traumatic and unnecessary prosecutions. It means a judge who

will see to it that all the other parties do their job before he

agrees to sit in judgment on a child. It means a judge who will

truly seek the best interests of the child in his disposition and

respect the contributions others make toward that disposition.

It means social workers and probation officers who will speak up

on behalf of the child and present realistic and constructive alternatives
based on solid information which will aid the child's rehabilitation.

It means treatment personnel who are conscientious about their duties

to the child and who are not content to simply be the passive instruments
of overworked and uncreative courts. It means agencies that seek

to work with a child in an atmosphere that is as normally home~1ike

as possible, instead of simply using their young bodies to fill

beds in an institution which would be closed if it were not for
considerations of job security or patronage for staff and a reluctance

to diminish the size of an administrative empire. Advocacy, 1n

short, means everyone doing their part to make sure that the child

gets the care, treatment, and rehabilitation intended by the juvenile
code. I would ask you, how harmonious is Iowa practice with the

policy statement found in the opening sections of Chapter 2327

This statement is the starting point for the work of defining roles

in terms of juvenile court philosophy and legisiative intent.

The professional dilemma is further compounded by the various codes
of ethics which guide the several professional disciplines that
are essential to an effectively administered system of juvenile
justice. To what extent do they conflict with the philosophy of
a court which is dedicated to the best interest of the child? To
what extent can they be made to bend to accommodate this paramount
philosophy? I think that you will find that they can all fit the
work of the court if they are interpreted within the spirit of the
¥
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juvenile code. But, how many times have these professional codes‘

come into conflict with the best interest of the child or the adminis&ration

of justice? (The Polk County example I cited earlier is a good

one because q11 lTawyers have a duty to clients and to the improvement
of the adm1n1s?rat1on of justice.) This issue should be resolved
with an explicit statutory declaration about the roles of those
working in juvenile justice. It should be made clear that the welfare
of the child comes first. If there are any energies Teft after

that - and there really shouldn't be - then, perhaps, they can be

spent on wooing voters, the pursuit of fed ire-
building. p of federal dollars, and empire

Thg "hest 1nterest" aspect of the ethical considerations ijmmediately
raises the issue of public versus individual good. How shall this -

be resolved in a court based on a philosophy of individualized justice?
I would subm3t that, in a very philosophical way, to promote the

gogd of any.an1V1dua1 is to promote the public good. What aggravates
this analysis is the fact that so often we wait until it is too

Tate to truly help and are forced to baldly protect the interests

of society in a manner in some way detrimental to the ‘individual,
Perhaps, if we collectively and individually started Tooking out

for the good of each person before it gets to be too late, this
disparity between public and private good would be diminished in

many cases. This question has to be one of the most difficult for
those who work conscientiously within the rehabilitative philosophy

of the court. The code should be drafted to help resolve this conflict.

A final thorn in the side of the diligent professional is the spectre
of political or community pressure being brought to bear on the
axercise of discretion within the juvenile justice spectrum. I

would submit that this issue can most honestly be handled by a reliance
on the gthich imperatives of the varjous disciplines and the philosophy
of the juvenile code itself. The ethical professional can also

be a diplomatic and persuasive advocate in the face of considerable
pressure to subvert his principles to the whims of public passion.

It is not a matter wherein every point is won, but it makes the
rehabititative discussion much more manageable until the truth of

young potential under the guiding hand of an experienced professional
is put forth for all to see. And that professional can be a judge

or a prosecutor as well as a social worker. I would submit that

if we are to improve the image of law enforcement officers and the
courts, then this guiding hand should more often than not be that

of a policeman, a prosecutor, or a judge. When it happens enough
E1mesz tge opponents of individualized justice will find it difficult

0 reject.

Now, all of.thesg somewhat spacy considerations'have a direct impact
on the way in which a juvenile code is administered. The law is
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handled by these people for better or worse, and children are helped
or hindered by it. If they work together, a good result can be
expected. If they do not, then a child may be lost. To those who
say that there is little hope for juvenile courts, the answer must
ke that such a statement is sheer nonsense. Juvenile courts have
seldom, if ever, been administered properly from top to bottom.

How can anyone say they won't work? They have never been given

a_ chance! And when I make this point, I do not speak of a system
FulT of high-paid professionals working under optimum_conditions.

I am speaking of individuals who are all functioning as the law ﬁj

requires them to function if it is to produce the result it was
set up to achieve.

Over the space of one year in Kentucky, in the wake of our 1972

amendments to the juvenile code and without increases in staff or

salaries, the institutional population was reduced by 50%, mainly

by stressing that institutions be made a"last resort in the treatment ;
of children and by telling the social work staff to do their best 1
to keep children in communities. This agency policy forced people
to come up with resources they didn't even know existed prior to
the time they were told to go out and use them. It brought a great
deal of honesty to working with children. One administrator, in
particular, has reduced the number of institutionalized children
from his 15-county area to zero from around one-hundred only two
years ago. His philosophy is simply to let the courts do their

job and to let him do his. What he is really saying is that if i
everyone does a good job and plays their special parts in this difficult i
work, the benefit to children and to others can be tremendous.
That is all I'm saying here. I have seen simpie adherence to the
intent and philosophy of a code produce results some would call
impossibie.

1t should be obvious by now that the revision of the Towa code along

strictly procedural Tines will not do much to enhance the administration

of justice. Due procass is an important ingredient, but it is only

the beginning of the solution to the ills of the modern juvenile

court, There must be a broad commitment to the development of rehabilitative
mechanisms at every stage of the process. Unless due process is

tied directly to treatment and pehabilitating resolution at each

step of the way, it will be a useless exercise. If polished due

process leads to nothing more than a dingy cell in an antiquated

children's prison, then I ask you: what has been accomplished?

In the Tight of all we have said up to now, it should be clear that
the system will operate best if its potential is tapped at the Towest
poss1b1e Tevel of intervention by professionals who know their role
in the process and are dedicated to fulfilling those roles. It
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will also operate more effpot1ve1y if the offﬂc1al court and OfTTC]al
sanction are held back as a last resort. There is a tendency to
overkill on all ‘too many cases which could be dealt with on a much
Tess formal plane, Official intervention should be used only after
all else has failed, and it should be supported by a rigid adherence
to due process of law. This is what modern parens patriae and the
right to treatment are a11 about

Now, how can all of,thxs be translated from tﬂei%heorétich‘to thé
pract1ca1? How can it actuaily be written intb'a Juvenile code?

I think that f1rst of all we have to put procedures into perspective,
I'n the adult criminal court, as Tong as you follow proper procedures,
you can inflict anytthg ranging up to death on 4 person. It is

the public which is to be protected and promoted;. rather than the
individual. In the juvenile court, the individual comes to the
forefront to be helped through the procedures ieveloped for the

court so that it can be fact tender real asswshance Since we are
dealing with children, we should ensure that all'children are amenable
to the jurisdiction of the juvenile court. Thé widespread exclusion
of those who commit motor vehicle offenses is A gross anomaly which
subjects a relatively innocuous class of ch11dren - when compared

to those who rob, rape, and murder - to all of the very things that
are thought to be so destructive of every other child: jail and
contact with adult criminals.. There is no rational explanation

for the decision to put traffic violators in Jd11 and treat them

as adults while extending special procedures and treatment to the

- more serjous public offenders. If we believe ih juvenile court

ph11osophy and goals, then all. children shou]d‘be subJect to the
court's Jur1sd1ct1on

This raises the currently-debated issue of whether or not the needy,
dependent, and neglected should be subject to the court's jurisdiction.
The National Council of Juvenile Court Judges says yes; the National
Council on Crime and Delinquency says no. I think that at this

point in time, I am forced to side with the Judges because no one

has made me feel comfortable about the fate that would befall the
chiidren who would be excluded from the court. Shall we subject

them to administrative agencies only? The record of such agencies
does not move me to support such a proposal. Too often, their most
creative effort has been the building of another institution. I
would submit that if the JuVen11e court experiment js to be given

a renewed chance in the 1970's, then its Jur1sdict1on must be comprehensive.

(1t is interesting to note that wh11e~many states, and Towa is included
in that number, have recently moved to lower the age of those subject
to juvenile court jurisdiction, study groups and diversion projects
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all over the country are saying that juven?\cueuﬁﬁfi1ike processes
should be used on many young adult offenders. This would seem to
indicate a raising of the age for juvenile court purposes, rather
than the Towering we have seen in recent years. The juvenile court
people say it is necessary so as to be able to treat as adults those
children who pose a problem to the resources of the juvenile justice
system, Those on the adult side are saying that non-punitive procedures
are needed for young adult offenders. These contrary movements

on the age question are evidence of a lack of communication between
these two systems of justice - and this is hurting both systems

at a)time when they need all the support and assistance they car,
get.

Once we have collected all of these children under the shield of

the court, we must devise very special means of bringing them before
the court, if indeed we bring them that far at all. The alleged
delinquent certainly poses the most difficult problem in this regard.
Therefore, street adjustments should be used in as many cases as
possible and detention in as few cases as possible - and then in

a children's facility rather than a jail. The stages of apprehension
and detention should clearly provide for the contributions of defense
counsel, social workers, and probation officers. This is perhaps

the most critical stage because vital decisions are made with respect
to how far a child will be drawn into the juvenile process. If

this introduction to the system is punitive, the chances for the
child's later cooperation and rehabilitation begin to lessen.

Rehabilitation should be the keyword here as elsewhere and the official

profile should be kept low and effective. This is especially important

because of the great harm that comes to children in jail - harm

that is physical, psychological, and lasting. I have stated, and

I'm sure you are aware, that children do unpredictable things in

jail. But when they cut their wrists and throats and hang themselves,

or are burned to death, then their actions are no jonger unpredictable

and we should make sure they do not happen again. We can go a long

way toward this by making sure that as few children as possibie

are detained; and that when they are, that it is only after a due

process hearing at which the state shows convincingly that the child

is such a menace to himself and others that his movements simply

must be restricted. If this sounds Tike preventive detention, then

so be it. I would remind you that children have a right to proper

custody - not absolute freedom. If we undermine the concept of

custody, we undermine the idea about a right to treatment - and

that philosophical basis should not be imperiled. Beyond that,

restriction should be for a very short time and a right to a speedy

hearing and disposition should be respected. The different evaluations

made throughout the stages of apprehension and detention point directly
%
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at the ngeq for procedures whereby knowledgeable professionals can ’
make decisions that the Taw will respect in arriving at a decision

-on the child's best interest. That best interest will generally =

be served by moving him out of the system as soon as possible and
through any one of the many exit routes which exist at various points
along the continuum of juvenile justice. -

The different kinds of adjudications possible within the juvenile
system should be clearly delineated within the code. It won't do
for the police to pass the buck on to the court and for the judge

to pass it on to the agency. If we operate from a perspective which
pays heed to the principle of the lowest level of official intervention,
then the implications are clear: eaveryone has to strive to get

the child out of the system as fast and at the least involved Tevel -
that his particular fact situation permits. Arbitrary processing .
of cases without screening for those that can be handled informally
is a waste of the court's time and an abuse of the philosophy of
rehabilitation. R

On the informal side of adjudications, there should be wide latitude
for consensual agreements between the parties involved. And when

I say consensual, I mean without supporting or coercing court orders.
You should not have to deal with confusing and deceptive concepts
Tike "official" informal hearings and adjustments, Things are either
official or they are not. If they are, then let's talk about the
Constitution. There are many ways these cases can be resolved and
most of them require Tittle more than good common sense and a little
creativity. This is one of the areas in which the law must lean
heavily and demand a great deal from social workers and probation
officers working with the cdurt and the community, because there

are alot of unorganized and undiscovered resources that can be of
immense use to courts and to children. The code should, in some

way, require that these be exhausted before a child is given up

for formal adjudication. : *

By showing what can be done with this approach, the community wil?
be educated away from the generally punitive attitude which hzs

so long frustrated the work of the court. This will also allow
court workers to develop alternatives that will decrease the use

of formal adjudications and institutions which are often a major
aggravating factor when it comes to working toward a child's rehabilitation.
In this way, the child gets help with an environment which may have
Ted to his involvement in public offenses, rather than simply a
kick-in-the-rear and a cell in an institution. The latter approach
h%s been a dismal failure; the former has not been given half a
chance,
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When it comes to formal adjudications, the process should be replete
with due process mechanisms which guarantee that if the state invokes
official sanctions against the child it will be only after it has
been fairly established that he has done something deserving of
formal adjudication and disposition. Too often in the

past, children have been found delinquent after sham hearings on
baseless charges, and then thrown into institutions where their
Tives have been effectively destroyed in terms of future social
utility. When we speak about Taw and order we should remember these
acts of official outlawry and the many people who have become real
criminals because of this earlier de-humanizing treatment. No one
gaing from such an abuse of power and when we talk about the causes
of crime, we should not forget this important contributing factor.
It most pointedly demonstrates the need for the system of checks

and balances and independent contributing professionals that I spoke
of earlier. A system under the complete control of the court has
not worked in the past, and it will not work in the future. It

is too hard to control. . '

The disposition should be a stage at which the court is presented

with every available shred of information which bears upon the future
care and custody of the child. The code should require the compilation
of this information and make its review and consideration at a separate
hearing a condition precedent to disposition. It should also provide
that the court shall not abuse its discretion by turning its back

on this information. Courts should find the need for and order
treatment. They should not get involved in the prescription and
administration of treatment. Courts should not run the whole show.
They have a job in the system which is hard enough to administer
without their trying to administer comprehensive treatment programs

at the same time.

Needless to say, the information submitted by treatment personnel
should be subjected to intensive examination by counsel so that
the worth or worthlessness of the findings and recommendations will
be clearly demonstrated to the court. This may mean hardship for
social workers and probation officers who have been accustomed to
submitting a 1ot of uncontested hearsay information as the basis
of their work, but it will improve the picture of what has been
and should be done for the child. ‘

The implementation of the disposition is equally critical because
so often nothing is done for the child once the court orders treatment
for him. This is what causes courts to push for control over the
whole system. In this area we need creative and constructive kinds
of probation to replace the traditional "be in early", "go to church”,

%
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in short supply, This kind of relationship should be retained and
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and "be good" kinds of orders. We need inventive new approaches
which will help the child work through his problems and gain something

posi%ive from the experience of ever having been involved with the
court. ‘ :

We need agencies that understand their role in this treatnient process
to be one greater than that of simply maintaining custody over children
stored in institutional warehouses. We need agencies that will
stand up and fulfill their statutory mandates to care, treat, and
rehabilitate the young people committed to them. We need agencies

that are community-minded and interested in doing such a good job

with k1d§ that they may one day put themselves out of business.
Ineffective and uncooperative agencies are a prime reason for judicial
frustration and power plays. The independent agency provides an

important check and balance and should assume that role as responsible
as possible, ' ~ :

Agencies have too Tong been passive bystanders in the -system when

in fact they could have exerted great leadership in providing better

care for chi]drena This can be especially true when one agency

has statewide Jurisdiction over commitments, institutions, and other

forms of rehabilitation needed by courts. This is the sort of administrative

design we have had in Kentucky since 1960, but its potential has

only really been tapped since 1972. You set up this same kind of

system 1n,19§7, I would encourage you to use it with great care

and,expectatjon. It will produce a real change in the way children

are treated if it is made to Tive up to the statutory mandate under

w@1ch it operates. Agency administrators wield great authority

with respect to the treatment of children and are usually free from

any legal interference by juvenile courts because of Taws which

terminate the court's Jurisdiction at the point of commitment to

the state. There is a Tot of i11 feeling between Jjudges and agencies

because of this, but most jurisdictions have seen fit to make this

power relationship a part of their codes. I commend it to you as.

a very valuable part of any good, modern system. There are higher

courts to review the work of agencies. They need that kind of review

because providing good, honest services to children and courts takes S :

strong, sustained, progressive leadership and sometimes that is L e
%

it should be made to work. You cannot, under any circumstances, - k .
permit arbitrary bureaucratic practices to violate a child's right -
to treatment. ‘ . L L , ‘

Every child needs a right to appeal in order to check any of the =~ = M
excesses of the juveniie court. It is part of our judicial system o
and the child should have it at his disposal. Unfortunately, there = Sk
are all too few appeals, even at this point in time. It is, however, A
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the only way that the system has been improved. Without Kent, Gault,
and the other cases, we would still be today where we were ten years
ago.

The problem of transfer of jurisdiction is a national scandal and

many children are unnecessarily sent each year to criminal courts

which are as unfit for them as the children are for the'adu1t courts.

Many of these transfers are judicial cop-outs or bad fa1th prosecutions

or the result of lazy and inadequate social or probation worg.

It is a punitive measure in many instances, even though it is used

in a court of rehabilitation. It is one place in the juvenile Taw

where courts have Tooked too closely at procedure and not enough

at substance. Fortunately, many jurisdictions.are now beginning

to say that there can be no transfer if the child can be helped

within the juvenile justice system. This is the essence of the

right to treatment and our failure to pay more attention to 1t is

costing us dearly in the children we waste each year by sending

them to criminal court. The confidential protection and the absence

of any civil Tiabilities resulting from juveni}e.court action are ;
a tremendous shield against the disabling realities of a felony L
record, the loss of civil rights, and the trauma of a sentence in '
prison.

The crucial problem with transfer is that it runs counter to the
whole idea of special status and a right to treatment. Do we know
for certain that every child sent to criminal court cannct be helped
by the juvenile court? Have we really tried to help them? Do we
only send them when we are sure that they can't be helped -~ or are
there other less acceptable, Tess child-oriented, more punitive

and political reasons? A survey of this critical area of Taw shows
it to be almost without standards. It is, consequently, one of

the most abused practices in the juvenile court. It is a proper 'if

area for legislative action because what is in effect being determined

is what is crime (as opposed to delinguency) and who shall be tried

for crime - and that is a legislative prerogative unqer our theory

of separation of powers. If the legislature is inclined to take

a strong stand on this issue and assure children their right to

treatment, then the whole system will benefit from it. If it does

not, it will continue to be used for going around the juvenile court

to avoid dealing with the really difficult child. When that happens,

the juvenile court system becomes a hypocrisy and a joke. The serious
offender and really troublesome child need the system more than

anyone, and yet they are the very children for whom it ofteq~does

the Teast. The law on transfer of jurisdiction should receive very

special attention during the process of revision and reform. The ) ,
integrity of the system is very much focused on t@a procedures established ;
for dealing with the very serious offender. The juvenile court 5
should be at its finest hour when it comes to grips with such a :
case, because to transfer is to admit failure and you should strive

to 1imit those admissions to as few as possible.
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I should Tike to wind up by repeating what I stated earlier; that

one of the greatest problems of juvenile justice is that of maladministration.
It has been perpetuated by the lack of information about and communication.
within the juvenile justice movement. Critics of the system have

often imputed its problems to the bad faith of one or another of

the principals involved in it. This has led to bad feelings among

thgs crowd of professionals and %ensions which have served no constructive
end.

The most recent amendments to the Juvenile code in my state produced

a long overdue discussion of the various roles, relationships, and
responsibilities which exist within the system. It has not been

an easy reappraisal for anyone, but a great deal has been achieved
simply by bringing the issues out into the open. The old we-they :
suspicion and hostility is giving way in many places to honest 'differences
among people who have come to see that they are only part of the

system and not the system itself. It is not the court, or the probation
officers, or the social workers, or the lawyers, or the agency that
make up the system, but a combination of all these working together

for the good of children. Each must know its role and do the best

Job possible in carrying it out. This discussion was carried throughout
the state by a Tot of public speaking and the publication of a 1ot :
of written material on the operation of the juvenile court in Kentucky.
This is producing an attitudinal change which is becoming the basis

of a more honest way of addressing children's problems. I submit

to you, however, that we still have a long way to go. We have made
progress though, because there was no attack made on the 1972 amendments
during the Tegislative session which just ended.

I would say that right now we are consolidating the first stage

of our reform - that of cutting way back on the number of children

who go into institutions and developing Tocal community resources

to deal with these same children. A considerable burden has been

put back on communities and they are in varying ways learning how
to cope with it and absorb it - to accept responsibility for their
own problems, ¥f you will. That is one of the critical answers :

to the modern problems of juvenile Justice. Some volunteer citizens'
groups have organized to work with courts on the informal adjustment
of cases, and their work touches everything from felonies to truancies.
The success of their work, and it has been tremendous, in some cases,
has been based on a truly parental approach to problems which have
plagued the court for years. Eye-to-eye apologies to offended parties;
working for offended parties to pay restitution for destroyed property;
one-to-one relationships with volunteer members who make themselves
available when the child needs help or someone to talk to. This

is a Tot different from going to court and reporting to a probation
officer, because that kind of resolution takes place outside the
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context which originally gave rise to the problem, The fact that
it 15 working goes to show what a little concern can accomplish.
There are many other ways that can be useful. Someone just has
to care enough to find them, and they will if they look. It is
happening in Kentucky and it can happen here.

I have tried to address some ‘important concepts and show how they
relate to the actual provisions of a juvenile code. They are equally
applicable to the lowa code because at this point in time the Iowa
code is still a code which does not reflect all of the very vital
mandates which have come from the Supreme Court of the United States
since the Gault and Kent cases. With all respect to the gentleman
this morning, I do not find any of the Kent precedent set forth

under the law of transfer, or the special notice provisions of Gault,
or the Winship rule requiring proof beyond a reasonable doubt in
delinquency cases, or a number of other items needed in a wodern
code. I know your Supreme Court has commented on these points,

but the Code does not reflect this law. I submit also that I have
not been as idealistic as I might have been, because it behooves

us to speak within the realm of the possible at this point in time.
If we lose too much touch with the real world, reform will be in
trouble. As you move to revise your code, I urge you to involve

the public and all of the different representative disciplines we
have discussed this afternoon. The process of revision should be

an educational process for everyone in the state. Informed and
well-directed publicity can go a long way toward laying the groundwork
for real reform, and reform is meaningiess without public gupport.

I would also urge you to remember that you have a lot of‘ﬁatitude

within which to mold your code around Iowa's needs and Iowa's potential.

Make it flexible enough to fit all parts of lowa - both urban and
rural. Do not try to solve generic problems with your draft. Look
hard at Iowa and give thought on how to apply the principles we

have discussed to the specific problems with which Iowa must content.
Don't legislate around your best courts but around the practices

of the worst courts. Build in protections and use the Towest common
denominator in this work. Your chances of making a successful vevision
will be enhanced if you try to adhere to some of these principles,
because they will help you get the most out of a society and a juvenile
court system that will be imperfect and short on resources for some
time to come. :

I have seen great things happen in Kentucky with a few substantial
revisions and a lot.of leadership and hard work. The same thing «
can happen here if you have the patience, diligence, and good faith
to see it through - and I am sure you do! :

SPEAKER AND AUDIENCE INTERACTION

Audience Respondent

I'm from the Towa Training School for Boys at Eldora. I'm afraid
that_Mr,'Stamm did a very nice book report but I'm not sure that

he did his homework very well. I think he did read the Towa code

but I th]nk the Towa code goes a Tittle bit further than what you

are read1ng.1nto 1t. I'm not sure how much you contacted people

who were going to be involved in this conference here. But the
t?jngs that I heard you saying I'm going to have to vesond to and

@ 11 try to keep my response to something that relates to my own

Jjob and that would be the training school. I think you painted

a dark picture of training schools across the country and probably
the picture is pretty dark. Myself, I feel that the Iowa Training
School for Boys 1s probably the best residential treatment program

in the State of Iowa. Let me say this also, I think I will probably
be accused by many people here of talking in platitudes. Attitudes
are not changed by platitudes; human conduct is changed by human
cont§ct. _Throughout the State of Iowa I work with many people who
are in this room and I don't know of any more interested people

than we have in the State of Iowa concerning juvenile offenders ;
and boys who are on probation and are eventually sent to the training
school. I came here from the state of Ohjo and I had my juvenile
court training through the latz Honorable Paul W. Alexander and

I think that after coming here approximately 12 years ago, I found
that thgre are courts and institutions in the country which generally
are trying as hard as the juvenile court in Toledo, Ohio, tried

under Paul W. Alexander. So I think you are talking about Kentucky
and you're now in Iowa. ‘

MbrtiméffStamm

In all deference to your good will, in my young political experience
that's a typical flaw that peoplesthrow at the outsider. I would
submit that 1f you still have a rock institution in Iowa with more
than 40 or 50 people in it, you've got trouble. I think I wouTd
really prefer to leave that to Dr. Miller tomorrow who will get

a 1ittle more pointed than I've been because he closed Massachusetts
down period. And he is in the process, I understand, of closing
Iowa or ITlinois down and he's the expert on it, T

Let me ask a question with respect to institutionalization and this

was the critical bump we had to get over in Kentucky. For, I guess
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ever since 1906 in Kentucky, if the judge wanted a,kid in an institution,
he said put the kid in the institution and the institutional people

did what the judge said. In 1972 the state agency 1n Kentucky in

clear conformity with the law and with a great deal of moral.fort1tude,

I would say, stood up squarely on the law and said if the qh11d

goes into an institution from now on, we will make the de91s1on

not the judges. I would ask who is making that decision in Iowa

right now? o

Audience Respondent:

I can't help but sit back here, and I'm definitely in the minority
group here as a member of my organization. I'm County Shef1ff, )

and we sit here and visit about code revision and things like this
and this is a1l well and good but from my standpoint alone as an
individual who gets involved probably at the initial point with

a lot of these juveniles, we've had a biil in front of our legisiature
for a year or two years I know for sure to expand our law enforcement
“academy to update the quality of law enforcement personnel in the
state and our legislators can not seem to get it off the floor and
get this promoted so that we as individuals might be prepared to

do a better job in handling these juveniles and until the state

sees fit to update every phase dealing with juveniles, we're not
going to have a complete program and by updating Taw enforcement

this is one way we are gaing to get it.

Mortimer Stamm

I would agree with that 100 percent because personally 1 believe

that with properly trained police, you can solve just an immense.

amount of problems right at that very contact with the official _
system. In Kentucky, we're lucky to have, now, two at least, university
programs. We have the Southern Police Institute foy Law Enforcement

in Louisville; we have the Eastern Kentucky University School of

Law Enforcement in Richmond with full scale programs for upgrading
police and granting degrees in law enforcement;.gfaduqte'degrees

in law enforcement work, with graduate specialities in just any

number of different varieties of specialized work within law enforcement.

I agree entirely.

Audience Respondent

With all due respects, I have to agree somewhat with the gentlemen
from the training school and feel that you have missed many of the
things that are happening in ITowa and that you have missed some

of the interpretations of the re-codifications that we had in the
60's and if you are speaking from Kentucky experience, I;would have
to assume you are probably one decade behind us. And this bothers
me to a certain extent because there are areas in our code now thq}

e Gas AT I

it = e bR

need some bringing up-to-date. Ms. Stevenson hit a large number
of these but the basic structure is pretty sound and what it needs
is to be brought up to date. For example, it's a pre-Gault code
and yet it does require notice, %t does require a petition with
the facts in the petition, it does require a recording, it does
guarantee appeal, it does authorize the appointment of counsel not
only for the juvenile but for his parents and one for each of them,
1f necessary, and if they are split, we may have three counsels
appointed, It did miss the burden of proof by using clear and convincing
when they finally went to beyond reasonable doubt on delinquency
petitions. But all in all in pre-dating Gault, it did a rather
good job of anticipating it. On the Tines you were talking about, S
I'm certain that at Teast if your county is any example, the commitments
to the training school have dropped more than 50% since '67.: Ours
dropped way more than 50%. We have had volunteers since '67 that
you are talking about as some sort of a new idea with approximately
400 trained. We have group homes. We are trying to do community-
based corrections. The things you are talking about I'm afraid

| might distract the group into thinking they are the things we need

to work on when there are a large number of things we do need to -
work on that are outside the rather drab which I gather was stated
as some sort of an overall of the United States.

Mortimer Stamm

Well, a very brief response to it. I did not come out here unprepared.
I'd be happy to discuss this code with you in private rather than
take up the time here. And I was honest enough to call several

people out here in Iowa to talk to about what actually was going,

on within the confines of this..code as it's written.. I didn't think

it would be fair at all to come out and just look at the code and

try and say well it's defective, you know, because as it was pointed -
out a number of times this morning, the written code can be administered
any number of ways and I was interested to find how, in fact, the

Iowa code is being administered and I did call several people.

If they have prejudiced me, you have-heard their prejudices and

not my own,...on certain points. I'm very obviously prejudiced.

on other points. ' ‘ Lo e .

i

Audience Respondent

1'm personally very reluctant to become involved in a statistical

game of deciding whether your juvenile program is a success by using i
the population of your institutions. I see no logical connection -
between the success: of your juvenile program and the juverile population
of your institutions. You have to tell me what you are doing for
the juveniles, Okay. I do have a question here also. You were
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talking about advocacy and protecting the best interests of the
child. As you know, that's a phrase that runs throughout Iowa law.

I happen to be an assistant county attorney in charge of juvenile

and welfare matters and I find that phrase both in terms of my own
job and in terms of the jobs of the other people in the system as
being very perplexing. I don't know how you really resolve all

of the different ramifications of the best interest of the child.
Who knows what the best interests are? Who knows how those interests
are to be served? It seems to me that Ms. Stevenson, who was speaking
this morning, indicated that she felt that the child's attorney
should in fact be an advocate for this child and if he differed

with the child, that a guardian ad Titem should be appointed and

it seems to me that that perhaps is not consistent with what you
implied as being serving the best interests of the child. You see
what I mean? So maybe if you could respond a little more specifically
on how you decide who. It gets back, I guess, to your definition

of roles and maybe I'm asking for something more specific than you
gave.

Mortimer Stamm

1'11 try. Let's start with your role. The most undiscussed topic

in juvenile law is the role of counsel. There's all kinds of stuff
on the role of defense counsel, but the role of prosecutor is the
role of defense and is the role of the judge. My own theory on

that is that you have to start again. Let me lay this ground.

I think the basic problem with juvenile justice in terms of defining
these roles and these ethical considerations I was talking about,

is the fact that the development of the logic that's involved in
being consistent in the system is very clouded. You start off with
things 1ike the right to treatment, parens patriae, and all that
stuff. You get very easily diverted from that somewhere down the
line. You as the prosecutor, perhaps, or the defense lawyer wanting
to play constitutional games with you in the court room or the judge.
What happens to parens patriae on something Tike that? My own theory
about a prosecutor (let me get back to Kentucky law), in Kentucky,
1et's take auto larceny, we have a no-joy riding statute in Kentucky.
1f a child is in the back seat of a moving automobile that does

not belong to the driver, he is charged with auto larceny. If he
gets in a car and moves it, without even starting the engine, one
inch, one hundredth of an inch, one billionth of an inch, that's
auto larceny. Now I would submit to you as a prosecutor within

the court of rehabilitation and looking for the best interests of
the child, it would not be doing anybody a favor to prosecute that
child on auto larceny. There are those children who steal cars

and there are those other children who are silly enough to ride

in stolen cars. It takes a completely different type of mind.

If he steals, fine, let's try to determine that, but if he idit
1n_the car, ]et's get on him for that. And those are the k?gg g;d1ng
things, I think, when you analyze specifically what the child might
have done, you have to back way back sometimes from a felony charge

to get.down to maybe_an informal adjustment. Prosecutors have a

very difficult role‘1n juvenile court. Under the constitutional

way, the way things have been done now, you have to really literally
charge Ehe kid with a formal offense that's found in your criminal
code and you don't really have a whole Tot of latitude to play with
that charge. He's either charged with it or he's not. In Kentucky
you charge a guy with auto larceny for the fact that he was riding

in the car doesn't make any difference at all legally. It does

from a treatment standpoint which I think is where everything gets
deraw]gd.' You start confusing the legal requirements for a prosecution
or a finding of delinquency with what kind of treatment the child
actually needs: Now i¥ you have to formally file the child for

auto larceny, just to treat him for riding in the car, I think the
system gets mixed up there. Same way with defense counsel, I am

very adamantly opposed to the defense lawyer playing constitutional
games in the court room. I think it breeds disrespect for the children
who have many times done what they are charged with. To have a

-awyer come in there and pull a few technicalities on the court

and get the thing dismissed, that serves nobody's interest. The
opinion that the Tady was talking about this morning is a very informative
opinion. It says the lawyer will be an advocate and he'll do what

he has to do for the best interest of his client. Now if that means
not pe1ngfcon§t1tgtiona1, he's within his ethical bounds of not

playing constitutional games. If he can serve the best interests

of that child playing advocate, big brother, daddy, something, that's
fine. And that's what [ tried to make a point about how professional
eth1c§1 obligations get all confused with the best interests. Now

the b@gger par? of your guestion was how do you determine what the
best interest is and that is exactly the point in a case called

Nelson v. Heyne (C.A, Indiana, 491, F2d, 352, 1974), a Federal court
case. It says that children in an Indiana institution have a state
constitutional right and a Federal constitutional right to treatment.

I don't know if that case was ever decided, because the last time
I‘heard about it was last summer and they were all balled up with
figuring out: Well, you've got the right treatment now what does

it mean? And as she said this morning, they are soliciting everybody's
opinion on what the right treatment might mean. In the Morales
vg_?urman (354 7.Supp., E.D.Texas, 1973) decision in Texas, they

went & step further than Heyne and said that the right to treatment
means: C1osg to nome ds you can gat. So in the Morales decision,

they are trying to define the right to treatment as the least restrictive,
most homelike, normal situation that a child can be left in to get

#
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himself straightened out. But all those cases have come up against

a brick wall in terms of what exactly does the right to treatment
mean. The Wyatt vs. Stickney (325 F.Supp. 781, M.D. Alabama, 1971)
case in Alabama pertaining to the mental health hospital, they set

a bunch of guidelines down there for right to treatment but it's

Just terribly nebulous, You talk about right to treatment and you're
talking about individualized treatment oriented as you can get and

I am really going to be interested to see what kind of guidelines
they come out with.. I'm trying to resolve that probliem and pushing
for in my address when I stated let's stop overlapping all these
roles and let's delineate how does the probation worker plug into
this system in terms of helping the court define "best interest"?
How does the social worker? How does the judge? How do you? How's
the defense lawyer? How does the policeman? You know, right now
it's just all overlapped, it's all messed up. Nobody is quite sure
of if he's the probation officer is he supposed to be law enforcement
or social worker. Lots of social workers like to play cop. You
know, it's just confused, in my experience in Kentucky. If those
roles are sorted out (and that too has been a big part of what's

been happening at home), a lot of the social workers find out that
they don't really don't want to do any social work. If they can't
get out there and play what is essentially a very stiff law enforcement
role, well, then they really find out who they are, and they get
out of social work. Maybe they make a darn good law enforcement
people but at least as far as that social work input, you know,
you get over some of those problems. That's why 1f you can delineate
and just separate things out, the police officer is going to do
this, he is going to give us this help in terms of deciding on the
kid. The prosecutor is going to do this; the defense lawyer would
do this and don't confuse them. And that's why in the ultimate
political analysis. I see a great deal of trouble in putting those
people, all of those different sources of information under any

one authority. 1 think you need independence, different independent
professionals to make the system work. If the court can cail all
of the shots and I've seen it 100 times in Kentucky, in urban areas
especially where they do have a big probation staff that answer

to the judge, the judge calls the shots and, if the judge wants

to do a certain thing, nobody on his payroll is going to buck him.
But somebody on the state's payroll will buck him or the state will
buck him. If he tries to institutionalize a kid that really doesn't
need it, maybe he's under political pressure or something, the state
can stand up to him because the state is not on his payroll. It's
just that basic. That's why I think there is a lot of strength

in keeping independent entities within the system. There is some
talk around the country to put the dependent, needy, neglected type
of children into an agency proceeding first., If they don't 1ike
that, then Tet them go to court. Well, you know, I just really

have reservations about that. I think the court that operates properly,
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plays thig particu?ar role which is well-defined §

/S th articul > Wk S - n all the arsas
gf Justxcg, in civil proceedings, in criminal proceedings, thé’gudge
as a definite role. You have to cut all those things apart and
make them so they are very well defined in the juvenile Jjustice

system too. Right now, it's too confusing. :

Audience Respondent

At the time of the revision and reform in thé K i i

At th a entucky juvenile
Justice system was any consideration given to going t% g family :
court model? What were the results of that and why was it rejected?

Mortimer Stamm

Well, the answer to that question is very difficult' In Ke

they have Qeeq playing a number of years with the idea of j3§¥g§§1
revision, judicial reform, the whole thing. Their idea of reform

has turned out to be changing a three-tiered system into a four-

tiered system. 'I don't see reform in that. I think your system

out here, T don't know how Tong its been in effect, but I understand
the district court is basically the court and it comprehends everything
Wﬂth different types of branches to deal maybe ‘with family matters,
Juvenile matters, that kind of stuff. In Kentucky a juvenile judgé'.
has to be 24 years old and a resident in the county. About 90 plus
percent are 1aw¥ers and the political power too in Kentucky; they

are the county Jqugs,‘ There are 120 counties and they are very

very powerful political people. The family court talk came up in

1972 and it was killed instantly because it was going to take their
Jurisdiction away over certain matters. The revision of the whole
court system passed this last Tegislature but not without a considerable
qmount of catering to political realities. And, like I say, they
turned a three-tyered system into a four-tiered system just to accommodate
the people, to dilute us from reform. Family court, I don't know,

I think family court is a Tong way down the line in Kentucky.  But

they did talk about it. They gave- 1t that much. ‘

Audience Respondent

I:m a Jjuvenile and Ifm in the lowa State Training School at Eldora.
I've seen peopie go in and out of the institution and come back
Just the same. I don't see why they can't work with them in the
community 1ike in half-way houses, and places 1ike this, I'd Tike
to see more of them come up. As far as field social workers, seeing
them come inte the family once a weeks I don't know, out there it's
been once a month for me that's as often as I've seen her. I don't
really have too much to say. In the training school the boys were
asked their opinion and I guess that's what I'm doing right now.
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Myself, I've known the institution, this is wy second time out.

T don't really see how much reform is done for me. If this is the

best way, it might be the best way but there should be a better
way. ; .

Mortimer Stamm |

I hope you can come back tomorrow and listen to Dr. Miller.

Audience Respondent

Yes, thanks for an opportunity for a brief kind of comment. I work
at the state juvenile home in Toledo. I screen all in-take information
and screen all referrals to our institution from wherever they come
and if we don't have the program that I think best fits the needs
of the kid, I call it as such. And so we have a say in what kind
of kids we can best work with. The other thing is that we have
a system I kind of want to offer as a model and it has worked for
us for a number of years and we're beginning to perfect it to some
degree and I see that it could fit into the community and I think
we have a 1ittle community in the instifution and sometimes we can
experiment a Tittle more clearly with different roles as you were

talking about, The roles of the staff in the instituion are very

clearly spelled out. People very clearly know what their job is
and what the jobs of the other staff personnel are and what are
the resources that the other staff person has to give the kid.

And I think that's a necessary first step but once that is done

- at the institution in Toledo we meet together with the kid and

his parents, his area social worker and all of the resource people

at the institution, be it a teacher or a cottage parent or a service
worker, a social worker, a vocational rehabilitation person, psychiatrist,
whatever. We each help the kid or the family identify the problem

from their point of view and from our own point of view. We do that

in a formal meeting with a secretary present who is taking shorthand

of everything that's said. These notes are then typed down and

.-passed on to the kid, to the parents, to the cottage parent, to
- the school person, to everyone who was at that meeting and who will

be involved working with that family, working with that kid. The

notes specifically are identifying what is the problem to be worked

on and then how are we as staff people going to work on them. What's
our contract; what's our commitment; what are we going to do and

what are you going to do. Every month then this group of people

pulls back together and reassesses that. They either have made
progress ov they have not. If they have made progress, they pick

out the next thing to be accomplished. If they have not made progress,

- they simply re-negotiate what they are going to do to try to make

progress and it seems for us anyway to be a useful kind of system
to do a couple of things. One of thaem is to make people accounthble
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for what they are trying to db and to see that, they do do what the
are going to do. But, secondly, I think in terms %f things that Y
have been.jdgnt1f1ed today, that's a way to coordinate all of the
various disciplines and all the various skills that you have been
talking about that get all messed up in terms of what is their role.
It simply brings a group of people together with the kid and the
fam1]y;on a monthly basis and re-negotiates that and then it's Taid
out on paper. Everybody pulls back together in another month and
g?§§§s$§rw2ﬁt thi{ havihdong grlthey then?t done and then makes

e next month. An wanted to thro . ou, iall
for some of the courts' consideration. W tat out especially
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4, ALTERNATIVES TO THE JUVENILE COURT:
: COMMUNITY PROGRAMMING
- RICHARD ROSENTHAL -

Let me define in the beginning what I mean by the "juvenile justice
system". It is that array of agencies, usuaily locally-defined and with
some statutory authority, which concerns itself with the juvenile offender.
In its narrowest sense, it is comprised of the police organization which
has contact with offenders, the court which judges those who come into

its purview and the institutions which "treat" those whom they receive.

For the youthful offender, this reprecents the avenue along which hg '

will be pushed from the point of penetration to the end result of his
offense; that is, whatever his community deems to be the acceptable

method for dealing with him or her as the perpetrator of it.

In a very real sense, there is no "juverile justice system" in some
communities. The word “"system" denotes, at least, a correct and appropriate
inter-working of essential elements toward a predetermined and measurablie
end. In many U. S. Communities, the system is characterized by (1)
conflicting philosophies relative to what is or is not “correct and
appropriate"; (2) the absence of “essential elements" unless the “measurable
end" is to remove the offender's presence from his community; (3) distrust
between policy officials and the courts which causes "inter-working" to

be almost non-existent; and (4) the application of authority based upon
prejudice rather than reason. ;

1t is possible to find one example after another, taken from communities
within the four states of Iowa, Kansas, Missouri, and Nebraska which
“will illustrate these points. And because they are probably illustrations
within your own communities, it would serve no purpose to dwell on it
here. :

I will not belabor the point; the "juvenile justice system" is acutally
a "non-system" in most of our communities.

The title of this presentation, practicularly the word "alternative",
hints that there is a place along a developmental continuum at which the
administration of juvenile justice might be, 1in the society, other than
the place at which it is. Further, there is the strong suggestion that
other place would be preferable to this one. ‘

1t is an easy task for me to relate to this topic because that is also
the thesis which underlies the Youth Services System program of DHEW.

Socially and emotionally, this society has a way of dealing with young
people in general that is an interesting product of societal evolution.
According to Dr. Egon Bittner of Brandeis University in an article
entitled, "Policing Juveniles: The Social Bases of Common Practite",
soon to be published by University of Chicago Press in a book entjtled
Justice for the Child (Revisited), our current concept of family and
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childhood began to evolve in the seventeenth century. Prior to that
time in western civilizations, "everyday Tife in its more secular aspects
was a matter of all the people to partake in, without regard to age,
virtually from the time a person has been freed from the physical ’
dependency associated with early childhood." From that point our treatment
of persons under age eighteen or so has been in relation to behavioral
norms which are age-related. In the exercise of our authority over
their conduct, we constantly remind children that they are always and in
every way accountable to their parents (or some other authority-figure
when a parent is not there); we shelter them from the real world of

adult decision-making but demand that they consider their behavior in
relation to their functioning in the adult world later; we romanticize
about their innocence while resenting their opportunity to function
without the pressure of responsibility that are real to us; we provide a
very poor example of the meaning of recreation while, at the same time,
worry about any aggregation of young peoplie in the name of "fun".

In short, we've "come a long way, baby" but in the evolution what has

been a blessing in the legal protection of children from potential
abuse--an 71lustration is Child Labor Laws--has brought with it a curse.

We have created an environment that is suspicious, coercive, patronizing, and
demeaning of youth. ‘ - ,

You may be thinking at this point that this presentation will follow the
format of an evangelistic sermon; i.e., (1) tell them how bad things

are, (2).tell them how hopeless they are without "my" solution, (3)
explain the solution with rhetoric that reinforces the first two points, .
and (4) push for a commitment. That particular format would be followed
if 1 felt that I were here to "sell" you. Instead, I believe that it

would be presumptuous to suggest that anyone has a "solution".

The organization of human services must be tailored to the conditions
which exist in a-community. This, however, is not sufficient excuse for
traditionalists to retreat behind bulwarks of defensive behavior or for
those with power to invoke -the privileges of elective or appointed
offices and maintain that honest questions--even challenges--represent
"meddling". The "mix" of services will be right in.a given community
only when the process of arriving at reasonable alternatives for young
people has included examination of every aspect of community 1life with
the same precision and attention to detail that characterizes the work
of a fine watchmaker. ‘ L ' o

The Youth SerVicesiSystemvapproach is an attempt in‘that diredtibh.‘~1t
is imperfect because it is not precise; it is imperfect because it

begins with a bias, that there is something "wrong with the system". In

fact, Margaret Rosenheim has characterized Youth Service Bureaus (a
synonyn) as a concept in search of a definition. "In 1972, when a study
was published entitled, Department of California Youth Authority, .

National Study of Youth Service Bureaus it was admitted that researchers
employed a "butterfly hunter" apporach; that is, they examined any ,
project that a governor, state planner, federal bureaucrat or public
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agency thought of as a Youth Service Bureau, by whatever name it was
called, and, finally, examined 272 programs. But YSSs or YSBs or Youth
Advocacy Councils or Youth Development Councils do represent an honest
attempt to answer very difficult questions.

YSS objectives have evolved in a process which began in 1914 when the
Children's Bureau began looking into the juvenile courts and was spurred
along by subsequent events, such as the establishment of a commission on
deTlinquency by the Department of Justice in the late 1930s; the establishment
of the Center for the Study of Crime and Delinquency by the National
Institute of Mental Health in 1957; President Kennedy's Executive Order
10940 establishing the President's Committee on Juvenile Delinquency and
Youth Crime in 1961; Congressional enactment of Public Law 87-247 signed

by the President on September 12 of that same year; the creation within
DHEW of the Office of Juvenile Delinquency and Youth Development in

1968, following the enactment of Public:Law 87-247 signed by the President
on September 12 of that year; and, finally, the creation within DHEW of

the 0ffice of Youth Development in 1973, following the enactment of

Public Law 90-441. The objectives are clearly articulated and are
concomitant with the diversion of youth from the juvenile justice system:
(1) reduction of negative labeling of youth; (2) ameljoration of aljenation;
(3) provision of greater access to appropriate social roles, and (4) the
provision of direct services.

For reasons of time, I will seek to explain these objectives and not to
defend them. (Their defense is implied in the findings of social research
into delinquent behavior for the past several decades).

1. Reduction of negative labeling of youth-- There is considerable
evidence that court adjudication of a young person as "delinquent"
reinforces the self-concept of "bad" and, further, subtly or not-
too-subtly as in the case of incarceration, pushes the young person

into associations which tend toward further crime. In such association,
according to Shaw and McKay in Juvenile Delinquency and Urban Areas,
crime “offers the promise of economic gain, prestige, and companionship."
Working with the juvenile offender, without the formality of court
adjudication, would reduce this reinforcement which is a factor in

subsequent criminal behavior.

2. Amelioration of alienation--A very popular phrase which one
hears when discussing the subject of adult-youth relationships is
“the generation gap". The environment described earlier sets the
stage for a lack of interaction and communication. W. C. Fields'
statement, although made in jest, that anyone who hates kids can't
be all bad, strikes a chord within each of us. With a Tittle ‘
discomfort, it brings to the surface the ambivalence that we feel.
Acts of violence and crimes against property become easier when the
intended victim is one with whom one feels on particular afffinity
or kinship. A very recent study by Midwest Research Institute of
Kansas City, Missouri, illustrates this point well in relation to
your crimes against the aged. “Programs which reduce social distance
can, also, reduce the incidence of juvenile crime.
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3. Erovision of greater access to appropriate social roles--As I
1ook in retrospect at the parenting I received, it occurs to me

that my parents did their best when they knew, intuitively or took
time to think it out, when to "let go"; i.e. on which occasions

@hey allowed me to exercise initiative even when it meant my becomming
involved in potentially "dangerous" situations. One cannot learn
methods for making reasonable decisions without having the opportunity
to do so. We have tended to Took upon youth without valuing--and,
sometimes, without recognizing--the resourcefulness and creativity
that characterizes the years of their adolescence. In Blue Springs,
Missouri, the town where I Tived, two high school seniors worked at
odd jobs after school and on weekends until they had each saved
$1,000. Then, they put their savings together, formed a partnership
and opened the town's first automobile body repair shop when they
graduated. ‘

The YSS program strongly encourages that juveniles be invo]Ved in

decision-making, even as bona-fide members of the boards of directors™

of YSS programs. Recently, at a board so constituted, one adult

board member suggested that youth should, also, serve on all functioning
committees. The board chairman, associated with the public school °
system quickly responded, then, that the committees must meet in

the evenings because young peopie "should be in school" during the

day. That is, of course, true; but all here know that young people

are excused from school for a variety of reasons every day. Frankly,

I wonder if anything an adolescent will learn in high school, =~
during any two hours of any school day, would be better preparation
for Tife than participating in decision-making on a board of directors.
Such is supposed to be the birthright of us all in a democratic
society. o ' : E “

Work, joint decision-making, opportunities to serve one another,

are all valuable experiences for young people. But, we must not
forget one other dimension: We must be willing to let the young,
themselves, define these roles and not simply play out like actors
on a stage the previous generation's definition of them. Otherwise,
the best motives of adults can become transiated into programs

which perpetuate alienation becawie they disregard one's drive ‘
toward self-direction and self-actualization. Help is best received
when it is "self-help". ‘ :

4. - The provision of direct services to youth--It is probably at

this point more than in relation to any of the other objectives et
that a community can move prematurely and without adequate forethought,
so I would like to discuss this in the context which follows, the
context of "institutional change." LT :

One sound argument for broad community participation in the development
of alternatives to the juvenile justice system is this: The implications
of these objectives are far too broad to be embraced by, or entrusted

to, only one segment of our social institutions. To achieve them fully
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: ; L1kgw1se2 one cannot overlook juvenile court's role in the administration
would demand some basic changes in the way we "do our business" in this . of juvenile Justice. Juvenile court and juvenile probation services
society; and that clearly points toward changes in our social institutions. 4 closely linked to it represent, in themselves, an "alternative" to the
Another thesis underlying the YSS program is this: Many of our young a criminal justice system. {n fact, it is a temptation to feel that more
people do not commit delinquent acts because of something within them ® Judges, more probatqon ofﬁcers3 more training and, of course, more ‘
~but, rather, because the institutions which touch their lives do not ] money, would erase juvenile delinquency because these sub-systems simply
serve them well. . ‘ d suffer from a lack of public resource-commitment.  (fortunately, I must
. . L . believe that this option was explored by the Presideit's Commission on
In the Tast ten years we have seen so much "confrontation politics" by < Law Enforcement and Administration of Justice which concluded:
so many diffarent groups that we have become sick of hearing from anyone . . S ‘ ~ |
who espouses institutional change. Nevertheless, I'm willing to take 2 ...it is by no means true that a simple
| that risk! The Declaration of Independence begins with the assertion £ ‘ - infusion of resouices into juvenile courts
that our largest institution--government--has no right to exist when it , and attendant institutions would fulfill the
ceases to serve the interests of the governed. If that be true of this 5 expectations that accompanied the courts' birth
institution, it must also be true of all our Tesser institutions. E and development. There are problems that
Sooner or later, because all things change, we are forced with only two . go much‘deepe(., The failure of the juvenile
, choices: our institutions must change or they must die. And, in a 5 court to fulfill its rehabilitative and preventative
' technological society where change is so rapid that it is.rampant, g , promise stems in important measure from a grossly
‘ institutions must be quickly flexible and instantly responsive. If not, . over optimistic view of what is known about the =
their resistance to change becomes gasoline on the fires of those who o phenomenon gf Juvgn11e.cnqmina]ity and of what even -
oppose their policies and operations. , g ~ a fully equipped juvenile court could do about it..."
In respect to juvenile justice administration, the process of change o That statement was made seven years ago but is still true.
must begin with a hard Took at those institutions which have a public S . : o | o
mandate to serve the youth of our society; i.e., the police, the courts, A Th1rd1y,.some comments of public education are in order. The role of
the schools and public health and welfare agencies. ‘ i our public schools is unclear; are they with us in order to guarantee a
. ' ; ' o S : e minimum Tevel of education to all citizens or to act as custodians for
- First, some remarks about police work. For most young people, police - those who fall beneath the age cut-off of compulsory attendance laws?"

‘ represént "the final cutting edge of the society that has Tiberated o Are thex to feel tha@rtnejr mandate is to prepare our young for college,
young people from the pressure of mundane necessity without giving them 3 or fOF maklng a_]1v]ng » or for 1iving, itself? Should we expect them
freedom,..(Bittner)". They represent the point at which most young : “ » to}.edugate‘ (whjch is to demoqstrate processes) or to "jndoctrinate"
people penetrate the juvenile justice system and, as such, a discussion r (Wh1§h 1s to perpetuate a particular ideology)? Is it not a measure of
of alternatives cannot overlook the philosophy, practices and procedures = public support that teachers can expect to earn less for their efforts
of Taw enforcement offices and officers. ~ o than their collegues in any other profession or that, in the last five

: ' ‘ ‘ ' , , ' o to ten years, more @ond elections have failed than have passed? “Those.

Recent studies indicate some interesting phenomena about police agencies # who have sought to institutionalize such innovative programs as Head

in relation to juveniles: (1) work with juveniles is, perhaps, the most ' ¥ Start have clashed continuously with educators and administrators around
frustrating activity for the uniformed patrolman; (2) juvenile activity , & questions of policy that emanate from these deeper considerations.

is held in a lower esteem among policemen than other activity--rarely ; b TR o S . : , O , o

does the juvenile officer become involved in “"the big pinch". (If the - I don't know the answer, but, candidly, I do know this: My two boys,
detective television series "Kojak" were to do a story on juvenile work o ages eleven and th1rteen,'have‘now almost completed twelve years of
which depicted the dominate themes with which juvenile officers deal, L public education, collectively, and between them have had two teachers
only Telly Savalas's shaved head would distinguish the one-hour show - who knew the art of making learning a creative and stimulating experience.
from a documentary on social work); (3) the juvenile officer who "does- 1 - And, because I know that teenagers are demanding people, I wonder what

his job" may find himself at variance with the values of this peer , o attitudes they will encounter in the next seven years. == . -

officers; (4) most of a police department's contacts with juveniles, - ; : R ‘ o o
even when there is a juvenile division, are first made by a uniformed ER E Lastly, tht'of,pub!1cvhealth‘and welfare agencies? The "service amendments"
officer "on his beat"; that which comes to th attention of the juvenile - of the Social Security Act, passed in 1967, afforded the opportunity for =
division results from the beginning of "screening" or "selection procedures e pubTic welfare agencies for the first time to become involved in the e
that continue through the juvenile justice processes. . o business of prevention". Then, when states began to take legitimate

- , : ‘ o % advantage of these opportunities. (knowing that 75% of the cost would = . !
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derive from federal funds), federal administrators reacted by Timiting
the definition of eligible recipients of services; by putting a ceiling
on what shad previously been an “open-ended” appropriation; qnd, Ey
making new proposals to Congress that would change welfare into work—
fare'. A1l this was done in the name of preventing abuses, elther‘
"abuses" by the recipient of services and payments or “abuses by.State
governments who found "loop holes" in the Federal law and regulations.

It would be too easy to say, though, that the blame for the laqk.of .
coherent services is a direct result of inadequate Federal administration
because another thing is also true: Most local and State goverhments

did ot take advantage of the opportunity to provide direct, preven§1ve
services when the opportunity was available and, today, could be doing
more without reaching the federally-imposed ceiling on expenditures.

1 think it is true that two factors have characterized qu]ic human
service delivery: (1) no commitment at any level to paying for planning
and systems-development and (2) utter confusion at all Tevels as to the
purpose of human service delivery.

In conclusion, a community which wished to establish a]ternatjves to the
juvenile justice "system" must soul-wrestle and arm-wrestle with these
considerations:

1. What are the advantages of dealing administratively rather
than judicially with the youthful offender?

2. What human services are relevant to the conditions and/or
attitudes which foster anti-social behavior?

3. What mandafes, both explicit and impTiEiﬁfihave we given to
youth-serving agencies and are we genuiely committed, as their
"public", to their achieving these mandates?

4. To what degree is planning important and how can we find ways
for the powerless to participate as eguals in the process of planning?

5. How can this new'agency build in safeguards to prevent ingtjtutions
from becoming "closed systems" administered by professional elitists?

6. Is the goal “diversion", or “preVentioh“ or both?
If this discussion has made you a little uncomfortable--either with your

philosophy, someone else's, or the state of things in your community--it
has been a success because I had hoped that I would be as bothersome as

. a gadfly to anyone here who has an interest in maintaining status. quo.

Substantive changes can occur on1y_if you are creative and persistent
when you return to your own communities. R

H

SPEAKER AND AUDIENCE INTERACTION

Audience Respondent

I'm a County Youth Services Coordinator and I'd 1ike to ask in light of
the philosophy and goals that you have postulated in your speech, what
specific assistance can your office offer to communities that are wanting
to develop alternatives to the traditional justice system?

Richard Rosenthal

Let me tell ybu a Tittle story to try to answer that, okay. One of
these incidents occured in another state and neither of these have
occured in Iowa yet. About two years ago my predecessor, who was then -

in the 0ffice of Juvenile Delinquency or whatever they called it in SRS

of the HEW, was traveling to a large community in the Midwest with a
representative of the Law Enforcement Assistance Administration and they
were going to go down to talk about programming at the local Tevel ‘
relative to the juvenile offender. The LEAA representative said to my
counterpart: "I'm taking 20 million dollars with me, how much you got in
your sack?" Well the answer was: "$150,000 the first year and a promise

of that much in the second year if we get it.“” The program that I :
represent is only one of several things that the 0ffice of Youth Development
is trying to do but it's the only one that OYD in Washington has chosen

to decentralize. So the resources for this program in this region are
$721,686 annual program budget for four states and & one-man shop. Now,

the only way I know how to answer your question is to say we try to make

the money go just as far as it will go and if me and my secretary can

“handle it, we'll answer any requests and hope that the concept catches

on to the point that folks are Jjust dissatisfied with that level of
service from the federal government and do something about it. Here in
Towa, we fund the Office for Planning and Programming, specifically Mr.
Smith, the State Youtn Coordinatior, and I would suggest that any ideas
that you have about Iowa in terms of this concept be bounced off him and
find out where he is in relation to it and what his office can do. But

~ anything we can do from the regional level, we'll be happy to do. If

you have a request, you know, let me know what it is no matter how
absurd it seems and, no, I would rather do it this way: Let Mr. Smith
know what it is and if he thinks I 'should be involved, I will because,
believe me, he's as much an expert as I am. - BERREERS
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5. SOCICTAL RESPONSES Tﬁ DELINQUENCY

Faul Lerman

According to the dominant appraisal of American corrections, we have
progressed as a hation from a spirit of revenge and restraint towards
realizing the goals of reformation and reintegration of youthful deviants.
This view is not only held by professional correctional officials; it

is also set forth by respected members of the academic community (Empey,
1967). But the disparity between these Tofty intentions and actual
practice is much greater than we have wished to believe. This disparity
exists on a national level. In 1967 the National Council on Crime and
Delinquency reported the results of the first nation-wide study of
corrections. This study was prepared for the President's Commission

on Law Enforcement and the Administration of Justice. Some of study's
most significant findings have yet to be fully absorbed into an empiri-
cally-based conception of what public policy actually offers American
youth on a national scale:

...In 1965 the total number admitted to detention facilities
was more than 409,000, or approximately two-thirds of all
juveniles apprehended....These youngsters were held in de~
tention homes and jails for an estimated national average stay
of 12 days at a total cost cf more than $53,000,000--an

o

average cost of $130 per cniid...

...The statistics show 409,218 children detained but only

242 275 children placed on probation or committed to an

institution (President's Commission, 1967b. p. 121 and 129).
The figures clearly indicate that on s -national Tevel the dominant
public response to arrested; juveniies 1s Tikely to be a local 12-day
Tock-up. Since less than one-hx1f of those brought to court, in 1965,
were officially handled by the/court (i.e., about 327,000 of the
697,000), the national datd 21so indicates that more youth receive
community-based institutionalization than arc even formally adjudicated
as delinquent (Juvenile Court Statistics, 1970, p. 12). 1In addition,
anly about 189,000 youth )eceived probation in 1965, but over twice
as many were detained. Tt seems extremely unlikely that these 189,000
youth received 12 full days of treatment services during the year, since
not even youth in intensive programs receive this level of service
(Lerman, 1975). The dat# indicate that more arrested youth are locked
up than recejve juvenile justice or probationary treatment. These
cmpirical facts lead to {he inference that restraint is still the dominant
nubiic pelicy response towards youth--not rehabilitative and reinte-
arative services. -

%

The empirical facts also suggest that juvenile justice and treatment

wd

services are actually secondary units of a Targer socal control system.
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It seems more,accurate to conceive of law enforccment, the juvenile
court, and_cogrectwons as units within a broad social control/treatment
system, Within this system, once youth are formally arrested, they

are more likely to receive sanctions than either justice or probationary
treatmwent. Obviously, this outcome does not represent the ideal policy
of the system, but rather refers to the manner in which it actually
operates. On a national level, there is a discrepancy between what are

professed as ideals and what actually emerges from empirical measur:
of the system's functioning. ; g TeasuT N kS

The national 1965 survey data indicate that Tocal, community-based,
sanctioning resources are available throughout the country, particularly

in and near urban centers. Less populous areas often use local jails;

in 1965, of the 409,000 detentions, approximately 88,000 occurred ‘in Tocal
qa1ls. The costs of constructing a detention facility can be expensive;

in 1965, the cost was estimated to be at least $10,000 per bed. The

costs of operating juvenile lock-ups were computed at over $11.00 per

day in 1965. Given these construction and daily operating costs, it

may not be too surprising to learn that an affluent state Tike California
1s7cons1dgred one of the country's leaders in juvenile detention (Lemert,
1970). S}nce Ca11f0rn1a is also considered a national Teader in correctjons,
the state's superior statistics can help to describe more precisely the '
unstated, operational policy that guides the delivery of more social

control than formal adjudication or probation services (Lerman, 1975),

In 1960 and 1965 the data clearly reveal that more California youth were
detained than appeared on a formal petition before a juvenile court
Judge. This social control dominance continued in 1970, despite a state~
wide emphasis on community treatment and probation subsidies to counties.
The data for 1970 also reveal that California local lock-ups are primarily
related to charaes where there is an absence of victum. The preponderant
reascns for detention are delinquent "tendencies,” administrative reasons,
and drugs (primarily marijuana) (Lerman, 1975). It is clear that the
boqqdar1es of this state's juvenile social control/treatment system are
quite broad. There is evidence that a state like ilaw York, with comparable
levels of resources, also provides similar boundaries in operating their
local social control/treatment systems (Lerman, 1970).

Recen? data suggest that a greater emphasis on due process within the
Juvenile court has not yet had an appreciable impact on detention usage.
1he_]970 California data reveal that statutory changes and Supreme Court
decisions have not decreased the relative dominance of social control.

A yecen@]y completed new national survey, conducted by Sarri and other
University of Michigan researchers, previded the following empirical
estimates: 1in 1973 at least 100,000 children will have spent at least
one day in an adult jail, while nearly 500,000 other youth were confined
in local detention facilities (Youth Reporter, November, 1973, p. 2).
Between 1965 and 1973 the number of youth detained has grown from roughly
400,000 to 600,000~--a gain of 50 percent. This gain is much.greater
than the 12 percent growth in the age-specific youth population that
faces the risk of detention (Youth Reporter, Jan., 1974, p. 7). During
this same time, the proportion of court cases handled unofficially in-
creased from 53 to 59 percent. ‘ ‘
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A recent study offers some insights regarding how difficult it can bg to
try and reverse the steady rise in detention rates. In 1967, the Chief
Judge of Cuyahoga County (based in C]eve1andg‘ph1o), Jaunched a determined
effort to reduce detention. He comments about his efforts as follows:

...Social workers, probation officers, and police officers,

" who had previously for all practical purposes made the decision
as to the necessity of detaining the child, reacted strenuously
to our screening process.

...Naturally, these criticisms, those from wjthin the court
and more especially those from ouyside agencies, militated
" against acceptance of our new policy...

...The social agencies which staunchly pr9c1aimed their
non-punitive philosophy wanted us to detain children as part
of their "treatment" process...

...Helpful in discouraging one of the social agencies '
from the overuse of detention was our new requirement that
an official complaint must be filed concerning each child
placed in the detention home...

It had been a common practice for a probation officer to place

a child in detention who was uncooperative, who failed to keep
appointement, whoe truanted from school, or when upon a complaint
of the parents was considered out of control at home...The 380
children admitted by probation officers in 1967 was reduced to
125 in 1971, a reduction of 60 percent...

...As wo began our initial effort to reduce population, we found
that many children were being detained, awaiting acceptance by .
various state, county, and private facilities who, often.arb1traf11y
and for their own convenience, imposed quotas and admission require-
ments on the court...(Whitlatch, 1973). '

This unusally frank report indicates that detention can be used as a
multi-purpose resource for a variety of preventive, treatment and
administrative reasons in Cleveland, Ohio, as well as in California.
For three years (1967 through 1969), Judge Whitlatch was unable to
demonstrate empirically that the Chief Judge was able to regulate
administratively the use of detention by policy, proba?1on officers,
treatment agencies, and correctional organizations. F1n§11y, in 1970
and 1971, his detention reduction policy began to show signs of success--
particularly with police and his own probation staff. However, a
separate reading of the 1971 Annual Report of the Cuyahoga County Court
reveals that more Tocal youth still received formal detention than
received formal probation--3,439 to 2,387 (Annual Report, 1971,%p. 26
and p. 27).

T
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The unstated policy of America's public response to juveniles, as indicated
by actual empirical data of current practices, appears to contradict

the sanguine ideal image of an evolutionay correctidnal policy. There

is a lack of empirical evidence that correctional palicy has progressed.
from restraint to rehabilitation. In practice we may attempt td do

both, but restraint appears to be the more dominant expression of our
operational, unstated policy. In addition, the current unstated policy
displays an historical continuity with past policies and practices,

Recent historical research suggests that the advent of the modern
correctional era has probably led to a growth in the degree of local b
social control over youth. o '

Beginning in 1824 with the inauguration of the first Home of Refuge,
Pmerican urban centers began the development of a separate juvenile
correctional system. By the time of the invention of the first juvenile
court in Chicago, at the turn of the century, a substantial juvenile
correctional system had been created in the more populous, industrialized
states. This pre-modern, publicly-supported system relied on broad '
and vague status of juvenile misconduct, as well as the adult penal

code, to set the boundaries for an evolving definition of juvenile
deTinquency. The 19th Century Houses of Refuge, Reformatories, Industrial
and Training Schools, and Homes for Boys and Girls, were confining,
strict, and punitive places to be sent to--even though a child saving,
rehabilitative intent was proclaimed as the dominant philosophy. ‘hile
some private individuals and agencies, as well as municipalities, began

to experiment with "placing out" in foster homes (preferably in rural -
settings), it is clear that the dominant 19th Century public correctional
?ervgce was institutionalization (Rothman, 1971; Bremmer, 1971; Mennell,
973). ' ' BEo

it

Prior to the creation of the juvenile court, most Américan urban centers
also relied on existing local jails to house youth awaiting adjudication
and sentencing. Founders of the juvenile court were'interested in setting
up a separate -tribunal to hear cases involving youth, and a special
facility for housing youngsters while they awaited trial in a non-criminal
court, If adults and Jjuveniles were separated at alﬂgstages of judicial
and correctional processing, then the full promise of modern correctional
ideas would have an opportunity to be realized. For @ccpmpanying~the

idea of strict age (and sex) separation was the creation; of community- ;
based probation dispositions for worthy yocuths. The Qﬁéhtion of separate
juvenile detention facilities seemed to be a reasonable and logical o
corollary of the new community-oriented approach*tc yputh., In practice,
this meant that attached to the social invention of public probation,

and ‘the invention of a Jjuvenile court with a broad jufisdictiQna] mandate
that codified many existing juvenile statutes, there &as one additional
invention-=~g Tocal.detention facility for children ofﬂcourtjagevon]y.[

In Chicago, the birthplace of the first modern court,ﬁré?ormers‘secured.

a large house, staffed by women volunteers, to operaté a holding facility
for children awaiting adjudication and disposition. ~§y/ﬁ915, this
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community "group home" was replaced by a bigger, sounder and more ..
secure residence~~ the Audy Home. This new, publicly-funded place of ,
- detention had bars on the windows, secure locks and doors, guards, and
a more orderly correctional routine; it was also §urroundgd_by a wa]].
Chicago had constructed the country's first juvenile facs1m11e_of a
Tocal jail, along with its community-oriented court and probation de-
partment (Sanders, 1970, p. 449-53). :

In the ensuing years, many professionals, reformers, and academics
devoted major attention to the new probation departments that were
attached to the court. HMeanwhile, many more youth were exposed to

Tocal lock-ups than existed under the older, Tess-progressive system-
since juddes had been increasingly reluctant to place youth in adult
jails (Platt, 1969). The use of local lock-ups appears to have been
facilitated by the infusion of new public resources to help realize

‘the broad mandate of the court. O0On behglf of this mandate, the larger
urban centers also added new occupations and organizational resources.
Specialized juvenile officers and bureaus, as well as probation officers
and departments came into being to aid the work of the court. The building
of detention facilities was a critical multi-purpose resource for the
new juvenile police officers, juvenile judges, and juvenile probation
officers--the new officials of the modern juvenile social control/
treatment system. '

As new detention facilities or beds were made available, the new
officials made rapid use of their community-based resources. In the 1965
survey the dominance of this local correctional resource was revealed
for the first time on a national Tevel. But it is quite probable that
this dominance emerged between 1915 and the onset of World War II. It
is also likely that the rates of Tocal institutionalization of youth
have been rising ever since the first Youth Homes, Hal]s,iRecept1on
Centers, and Shelters were built as places of segregated juvenile d?-
tention. The rise in detentiun rates during the decade of the 1960's
and early 1970's appears consistent with the unstated policy and public
investments of earlier years. The California data illustrate how the
policy operated during the past decade.

The emeraence and expansion of Tocal forms of sanctions was also
accompanied by tha emergence and expansion of new occupations and
organizations devoted to the regulation and control of guspectq@.
youthful deviants. = Since 1900 we haveaincreasiqg1y relied on'p§gd
personnel, preferably with professionalized training, to spec1f¥:§nd
operationalize a gommunity's policy towards its youth. In carrying
out this policy the new officials were expected to make individual

- Jjudgements about each case, employing such non-legal cirteria as .

" emotional development, family composition and relationships, adjustment -

at school, and relationships with adults, The practical impact oi using -
non-legal, as well as legal, criteria for deciding whether youth, nee@ed
the rehabilitative services of the modern system, meant that the meaning
aof "delinquency" included more than just the commission of penal-type
cffenses. While the pre-modern era also included non-criminal, juvenile

e
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status offenses, it did not have the explicit statutory permission and
resources to transform a case of "tendencies" and "need for supervision”
into a bona fide arrest or juvenile court complaint. Part of the
rationale for obtaining a new Juvenile law and juvenile court was to
gain this permission. The modern era did not invent deliquency; but
the new officials added a breadth to its meaning that expanded the
criteria for being placed under the partental care of the juvenile
control/treatment system (Platt, 1969; Mennell, 1973).

This expansion of the potential meaning of delinquency provided pro-
fessionals with broad discretionaly power to interpret what constituted
a deviant act, a deviant character, or a devian® situation. Recent
studies of the exercise of discretion 7n practice indicate that pro-
fessionals can make an independent contribution to increasing the.

rates of deviance and/or increasing the rates of social control, Wilson
has documented how the growth of specialized juvenile units and police
professionalization is associated with far higher rates of juvenile
delinquency (Wilson, 1968). For example, Oakland, Catifornia, a pro-
fessionalized department, was found to have a Juvenile arrest rate that

was 10 times the amount found in Albany, Mew York, a non-professionalized

department. The status of California and New York ‘are equally broad
in their potential mandate and leeway for the exercise of discretion--~

but the Dakland police were far more likely to arrest youth for “de- ¥

Tinquent tendencies" than Albany police. In a very: real sense, the
Qakland police were independently expanding definitions of deviance,

since both departments were 1ikely to make “pinches" for serious penal
offenses. : ‘

Beside making an independent contribution to rates of deviance, pro-

fessionals exercising discretion can also make an independent contri-

bution to rates of social control. In California, data associated with

the pre- and post-Probation Subsidy periods illustrate how police rates

of referral to court and detention admissions can rise quite independently

of any comparable increase in rates of criminal type offenses (Lerman, 1975).
California data also disclose that state parole officers can made an in-

dependent contribution to rates of parole violations and detention, even

when rates of police arrests for crimes are not changing - (Lerman, 1975).

The historical and empirical evidence indicates that an expansion of

occupations and organizations that are granted discretion to exercise

powers of complaint and sanction can be associated with increased in the

rates of official deviance and community-based sanctions. It appears,

too, that therapeutic intentions and standards can be readily incor- B
porated into the ongoing juvenile control/treatment system--thereby AT
creating an additiona} squrce of deviance definition and an additional ., -
ratiorale for creatiny sahctions. -Fhe inference that social control/ }
treatment officials qan m \e.§n¢%?dé§>ndent contribution to the creation S
of deviance and socigtal reSponses is{based on an empirical reading

of a yarfety of studfes. However, the-infevence is consonant with

recent ?%te]1ﬁctuai perspectives of the labelling theorists (Lemert,

1967 gec§gr3/1973; Schur, 1973). Accordih?/mo this sociological

A
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perepective, deviapce is not an aLtrfbute or trajt of a persgg. ‘RitCer,
i{ is a social invention, or definition, that ariscs qut of the 1in ?t;
action between social actors and persons ov organlgat1ons poise§sa¥;0n
Tegitimate power. Deviance, therefore, 1s a negauwye.charac er1i0

of the actor by persons and organziations with sufficient pgweg

create, interpret, and enforce 5001§1, moral, or 1eg§1 stan %(]§% i
This labelling process is characterized by a potent1a1hva@1a i 1dy
concensus regarding the standards for many types of Ee qy1?r§ an
situational conditions. This process 1is also characterizec by a .
potential variability in access and use of sanct1021qg resourci§ 0
impose and enforce the standards. Until rquntly this PGPSPe?tIVE

has exhibited a major interest in understanding how thg geg1n1 1225

and responses of the labelers are reacted to by suspected ngaﬁow.
Pecarding juveniles, there has been an 1qtgrest in determlq1ngt.

ctable deviant roles and careers are facilitated by the stigma 1?967)
actions of the labeling system (Wheeler, Cottrell, and Romasco, It ).
While it is possible that future research w11} suppott some 2; aself-
the hypotheses about the impact of the 1abe111ng provesi gn11_e 1 s
conceptions of youth, it is 1mpqrtant to note that theh abe byngtgve

is socially sponsored and organized; therefore it can have OfJeither
consequences that are independent of the subjective images oT &

the labelers or the labeled. ?

Evidence has been provided that the qctivities of pql1ce, courga ?ggceh
correctional personnel and organizations are part of a larger eé e
defining and sanctioning system. For purposes of convenience a2n+te?/y
- communication, this complex system has been termed the social cvndy?‘
treatment system. As members of this system, corr?ct1onal persgnngna
can have a direct and indirect impact on rates of deviance processi g,
ard sanctioning. Adding a broader mandate ?o gorregt yo9th caﬂ'resu

in a widening of the deviance-defining boundaries and the creab1c§ ”
of new forms of deviance and higher rates of sanction, as1?ccu5y§F n
special parole prograns (Lermar, ?925). Changes 1n @he a ocaf1 é ne
distribution of the system's financial anq qrgan1zat1oga1 resources }
result in alterations in Lhe deviance defining rateﬁ,.uhf sanct%on1ng
raies, or the duration of the sanctions--as occurred in ?ge pos o 1075)
subsidy period of faliforria's program of probat1qn.subs; y (L?EHQH, I 5).
In drawing these kinds of inferences from the empirical attac,i 1Lféicgrs
necessary to assess the subjective intent gf the ?ef1ner§ and ept

of community, organizational, and trestrent standardg. hog gs11d o
necessary to assess the self-conception of those that are labeled a
processed by the system.

e idea that an expanding system of social control qnd treatment cah
géﬁuglii produce adged amounts of deviance aqd san¢t1ons poses atpzri~ )
doxical problem, we are 1iable to be faced.w1th two: one presenhe \;
youth and one created by adults. In practice, this means that when
we read that the delinquency rate in Oakland, California, is ten times
the rate of Albany, Mew York, we are dubious that the entire d1ffe@$nce'
is due to youth behavior (¥ilson, 1963). 0? when we read Ehat California
rates of referral to juvenile courts have risen by nearly 50 percent
in a five year period, we are dubious that the entire increase 1S due
to youth behavior. These areas of doubt represent independent contri-
butions to the delinguency problem.

etk e 1
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The evidence appears to indicate that we can compound the original problem
by permitting systems of control/treatment to expand and to operate

under discretionary standards. Many of these standards appear unreasonable
when subjected to close scrutiny. The system, if left to operate according
to the unstated policy, tends to result in a dominance of social control.
The evidence also indicates that merely adding more fiscal and organi-

zational resources to the exisiting system can result in furthering the
relative dominance of social control over treatment.

The community treatment strategy, as currently formulated, attempts to
control the state institutional part of the social control/treatment
system--while adding additional resources to Tocal parts of the system.
The evidence indicates that this Timited approach can yield unintended and
undesirable increases in Tocal institutionalization rates. In order
to have an impact on definitional boundaries, total state and court .
institutionalization rates, the balance between sanctions ana treatment,
and the duration of sanctions, it appears necessary. to-address all of
the critical, discretionaly decision points: A policy of rolling back
or freezing the boundaries and all types of institutional usace would
probably invelve the creation of a monitoring, regulating, reporting
system that would be directed at police, judges, probation officers,
correctional administrators, and parole officers. Even if a coopera-
tive consensus about narrower deviance and detention standards were™

agreed to verbally, actual compliance would have to be monitored at
all decision points.

A strateqy of decreasina the definiticnal boundaries and coercive
doriinance of the total system could be coupled with a policy of searching
for less extreme forms of social control and less costlier forms of
treatment. l'owever, a strategy of reducing the boundaries of deviarnce
definition and institutional forms of sanctions need “t be rationalized
by claiming a rehabilitative technology where none has w#en scientifically
demonstrated (Lerman, 1975). The veduction of axcessive sacial and
fiscal cests associated with unreasonable uses of institeniznalization
possesses a social value that is superjor to pursuing rel-i.vely in-
effective modes of treatment. From an empirical perspeczi.e a better
case can be made for reducing the total system's unnecessary sccial and
fiscal costs than pursuing treatment strategies that contribute to in-
creasing these costs. In practice this means that our juvenile system
could become less costly if we concentrated on reducing the rationales
and practices assocjated with sanctions, rather than concentrating on
expanding treatment. The delivery of treatment, limited as its impact
may be, might begin to expand as the social and fiscal deminance of in-
stitutionalization at state and Tocal Tevels actually diminished. The
evidence suggests that we have to be clear about the pricrities, or

else we can unwittingly continue to incur unnecessary costs, and Teave
the system essentiaily unchanged, '
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At this lime, it is uncertain whether a sufficient degree of agreement
and political authority could be mustered on behalf of trimming down
the boundaries or sanctioning capabilities of the total juvenile control/
treatment system. MNew directions in public policy often require the
support of political elites, interest group leaders, and leaders-of

the Tocal and state sub-systems of enforcement, adjudication, and
correction., While appeals to reason and empirical evidence can play a
part in formulating public policy, it would be naive to think that
traditional assumptions, values, rationales, occupational interest, and
political and fiscal interests do not influence policy choices to an
important degree. The blunt fact may be that fundamental reforms of
the total eperation of the juvenile control/treatment system may not

be deemed to be politically acceptable or feasihle--even when costs are
documented to outweigh benefits. E

In the cvent that Tecal communities are unwilling or unable to engage

in a fundamental re-examination of the operation of the control/treatment
systems, there are other strategies that could be considered. One, of
course, is-a modified comuunity treatment strateqy that attempts to
reduce the specific social and fiscal costs that have been fdentified for
special programs (Lerman, 1975), A second strateqy invelves a policy

of diverting significant numbers of youth away from the existing system
into alternative institutional arrangements, and thereby mitigating the
consequences of penetrating beyond the arrest or court referral stages

of deviant definition and processing. A third strategy, related to the
daiversion strategy, attempts to create new, competing definitions of
deviance and less coercive societal responses to deal with family and
youth problems (Lemert, 1972). A fourth strategy favors a radical
ignoring of many forms of youthful deviance by the control/treatment
system, with the expectation that the benefits of non-labeling will out-

weigh the costs of stigmatization and inappropriate responses (Schur, 1973).

tach of these limited strategies Teaves the existing system intact,
while hoping that the numbers of youth subjected to discretionary de-
finitions and sanctions will be reduced. In addition, each Timited
strateqy requires some degree of cooperation by existing sub-units of
the juvenile social control/treatment system, This cooperation can be
obtained by agreement, incentives, or by the use of superior political
authority. But it appears that some degree of cooperation with existing
units within the sysuem is a siqnificant precondition for obtaining
altered patterns of deviance processing in a Tocal community or on a
state level. . ‘ ’

It is instructive to note that strategies of Timited reform as well

as more furdamental policy changes, often require direct political
authority or cooperation of significant interest groups and elites to
initiate and stabilize change (Marris and Rein, 1967). This nolitical
dimension of the delinquency problem is rarely highlighted, but the
dominance of social control and the broad discretionary use of authority
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could not have been permitted for the last centUry and a half without

Lhe acquiescence or approbation of community elites and representalives,

The construction and cperational mainterance of varied forhs of in-.
stitutional contral required budgetary and political approval, The
recent rise in national detention statistics, amidst a period of ex-
perimentation with community treatment and Tegal rights, indicates that

~the modern, comiunity-based system of juvenile control continues to

command widespread political support.

fn unstated policy that has received expanding fiscal and organizaticnal
resolrces and continued political support, for such a Tengthy period of
tie, may seem impervious to dramatic change in the near future. But

the spread of juvenile control/treatment systems into suburbia and more
affluent residential areas may Tead to be a belated democratization of
the delinquency problem, and the entry of new groups and individuals con-
cerned about control and treatment issues, Further, as more middle~class

youth are drawn into the discretionary boundaries of the expanding system,

they are 1ikely to be defended hy lawyers. Legal representation, in -
turn, has only recently heen legitimated hy statutes and a precedent-
setting Supreme Court decision. Private Tawyers have been joined by
lawyers assigned by Jegal aid, public defenders, child advocate, and
¢ivil rights groups--and have begun to attack vulnerable parts of the -
system on behalf of individual clients and class action catedories.
This newly added interest group is having difficulty in carving out

a t§§i1t;gnz1f1ega1 qg]f, but tge rise in juvenile advocacy is a .
reaiity that few would have predicted in the mid-1960's (8§

Teitelbaum, 1972). P ’ (Stap1etoh and‘

The addition of advocate lawyers is producing an impact on the organizational

roles and Tocus of decision making within one unit of the system, the
court. An increasing number of states are now assigning official state
prosecutors, rather than probation officers, to formulate a case against
juveniles. Besides adding another segment of the legal profession into
the system, the addition of the prosecutor has injected into ‘the work

of the court the notion of plea bargaining. Plea bargaining has already
begun to be described in the 1iterature, ard is likely to increase fin
the near future (Stapleton and Teitelbaum, 1972), Plea bargaining can
Tead to reduced charges, dismissal of cases based on poor evidence,

ard pre-adjudication bargaining regarding dispositions-~outcomes that
have 1ittle to do with treatment preferences or techniques. Prosecutors
and defgnse lawyers are 1ikely to gain influence in specifying the ;
bounqar1e§ of legal deviance and the use of specific sanctions attached
to dispositional recommendatigns. Regardless of whether participants

or outsiders applaud or decry these new developments, the injection of
defense lawyers, prosecutors, legal traditions, and plea bargaining

are 1ikely to have systemic cinsequences that result in altered decigion~

making patterns and choices,

The natioral daminarce of éooig1 control has not yet been influenced
by the recent introduction of lawyers into juvenile courts, perhaps

because a good deal of detention occurs at the pre-adjudication state
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of decisjien makino Put 1awy£rs ard other new 1ntrrns can also attempl

to 1n[?ﬁbnce cvents by engaging in outside political qct1vxL1es It
is pos°1b10 that the advocates of legal rights, minority rights, and
the rights of children will begin to forgc a variety of alliances to
challenge the existing system on Tlocal and state levels, and push for
changes that affect pre-court, as well as post-court, process ing. If
this occurs, then the advocates of reason, researchers using empirical
evidence to assess the actual operation of the system, may have groups
outside of academia that will use their studies in the broader policy-
making arena. If changes occur, further research can examine whether
the system is moving from an unstaten national and local policy of
restraint to a po11cy of informed reasonab]eness, fairness, and humane
concern for youth. ‘

Future s1gns of progress should not be too difficult to discern. Rates
of total state and local institutionalization and length of stay are

two signs. Ve can also find out ! the rates of formal complaint,

formal adjudications, and non-coercive probation dispositions exceed

the rates of 1nst1tut1ora11zat10n Progress could also be noted by
decreases in the arrests and coercive processing ofycases of de]1nquenb
tendencies, juvenile status offenses, or children jn need of supervision.
In monitoring this latter indicator of progress, analysis may nave to
assess new alternative societal responses towards the new legal category,
juveniTes in need of supervision (of JINS, PINS, MINS, and CINS, de-
pending on the Jur1sd1ct1on) Since past evidence 1nd1cates that

- this category of youth is most 1ikely to be detained, remain in

detention Tonger, and be institutionalized in state institutions for a
greater length of stay, it is possible that programs operated under new
sponsorship and titles may recreate trod1u1ons, costly examples of
restraining institutions (Lerman, 1971). It is useful to remember,
too, that reforms initiated at the turn of the century also began by
creatxng an alternative community- based response to the traditional
system of social control,

During the first 7% years of this century, we have been creating a

modern juvenile ct rol/treatment system to regulate the conduct and
character of America's youth. This has been accomplished while believing
that we were primarily engaged in saving or rehabilitating youth. The
image of non-restraining society was set forth, while we constructed

new institutions that were classified as detent1on facitities, residential
schools, and diagnostic centers and reception clinics. During this time
we alsc created probation and other Tess-coercive services, but the
dorminance of our reliance on institutionalization is clearly revealed

by national and state data. In the last part of this century we may
continue to maintain the discrepancy between reality and our intenmtions,
or we can begin the troublesome task of deuerm1n1na where social contro1
ends and fair treatment begins.
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SPEAKER AND AUDIENCE INTERAC%ION

Aud1ence Respondent

I'm from the Grinnell Mental Health Center. Are you suggesting that
there be a c]ear cut def1n1t1on of de11nquency spe11ed out in the code?

Pau1 Lerman

- The 1mp11cat1on of what I'm saying wou]d be that the real code of de11nquenqy,,

for me, first of all would exclude all non-criminal type, behaviors,
character1zat10n of situations, and get them out of the traditional
social-control treatment system. I really don't 1ike to use the term -
"juvenile justice" anymore. The other thing that would be necessany in

~order to begin to regulate the possibilities (and it seems to me we' re_

faced in the juvenile justice or social-control system with the same
problems as we' have in regulating power to control as we have in all.
other areas of our society) is how tight do you make the rules and

~regulations standards and how much Tatitude do you give men and women in

order to interpret them? In other words is it a country of laws or a
country of men and women? And in reality it has to be both but there o
has to be clear boundary with the Taws for the men and women to operate -
within. -Therefore one of the implications would be that there really
ought to be a degree of delinquency. Take famous court case of Gerald .
Gault that the U.S. Supreme Court decided on. What did Gerald Gault and
his buddy do allegedly? They went to a telephone booth and they called
up a lady and they made some kind of remarks. The remarks are not in
the records, but there was some kind of obscene remark, _Now in Arizona
at that time, probab1y today and probably in Iowa, well maybe not, I
don't know, anyway in Arizona you could get for obscene remarks a fine
of $50 and or up to 60 days. That's all. Gerald Gault, he was fifteen,
got an: indeterminant and was sent to an institution sentenced until age

, he got six years. So you have six years vs. 60 days. Now the
Supreme Court didn't rule whether that was an unjust sentence. That
would be the substantive part of the statute. What it did rule on was’
the process within the boundaries of that court room. -So you could have
now due process and fair treatment within the juvenile court in Arizona
and Gerald Gault could still be sent to the Arizona State Industrial .
School for a term of six years instead of 60 days. There is something
wrong with our statutes and operating practices where a kid does something
than an adult would get 60 days. And a kid no matter how benign, how :
humane, how good that facility, it is still the restriction of 11bert1es,
will get up to six years. Now the average stay was not six years but if
he had trouble within the system, he could have been transferred, he
could have stayed longer than the actual nine months to a year. So the
implications seem to me that we move away from the turn of the century
and begin to define the degree of delinquency. It seems to me that it's
something that kids understand and know too, that there is something
different than doing what Gerald Gault did and mugging and throwing on
the street a lady with a pocketbook and breaking her shoulder. It seems
to me that kids as well as adu]ts can understand the moral difference

i
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between doing one and doing the other. But to have the same outcome is
& reality not just a hypothetical possiblity, it seems to me to offend
any sense of morality and justice and a part of what we can do with our
system. If nothing else at least convey how adults are behaving morally
and we ought to build in some degree of delinquency and thereby set the
Timits on what can happen and there also ought to be regulations before
the definitjon is made that youngsters have a right to Tiberty just as
adults do unless demonstrated in a clear and present kind of way that
they are really extremely dangerous to themselves and others. So that's
a 1ong‘W1nded response to what you asked

“Audience Respondent

I'm an assistant Polk County Attorney I'm wondering what help, if any,
you can give parents who don't have contro] of their child. This would

be the status-type offense where you've got an uncontrolled child who is =

,act1ng in a manner which is detrimental:to his own best interest and
injurious to his cwn welfare. It seems to me that a Tot of deTwnquency
petitions are based on that, and L th1nk tne practice in our court is
that the parents in a lot of cases sign those petitions. The parents
then have counsel. Sometimes the child does not have counsel but it
seems to me sometimes we have the whole system working to do something
with the ch11d but nobody really has the solution for.

Pau] Lerman

Now let me ask you a question. Where else could a parent go with those
~types of problems in Polk County?

Audience Respondent

1 don't know,
Paul Lerman

Now wait a minute. That's the key. As long as we keep that resource
and that alternative there will be no other place to go. Now what we
have done historically is to have that as our mark since the old days of
the poor house with the catchall for mental illness and various kinds of

problems including and in a sense our juvenile control system has become

a catchall for all types of problems. So'where else can we go?

Audience Respondent

You seem to be suggesting that if we do away with helping the parents
through the use of the 3uven11e court with problems of this type that
some other community agencies will be forced to come up with or develop

some other answers.
%

83

Paul Lerman

It would seem to me that parents with troubles with their kids in a

variety of forms or kids with troubles w1th their parents, partly with
runaways, well there ought to be a place in various communities to help
family-youth problems without u51ng the course of power as an instrument
of the state. Now if it comes.tg-the point where, in fact there has to

be some kind of course of- power of the state as there is in civil adoptions
cases, or in marriage=divorce cases, then ‘there ought to be the possibility
of going to the c1y11 court to, in fact -do things in the extreme stage
where it has to be done. But it seems to me that until that stage is

done, that there Ought, to be developed in communities a public respons1b111ty
for dea11ng with/family-youth problems. -If'it is serious about it and

it wants to help; if it doesn't want to, then to continue to pretend

that we can use that social-control system to deal with that kind of.
problem, it seems to me to do an inservice to parents and to k1ds as

well as to our own really bas1c ideals underneath.

Audience Respondent

It seems to me that what we are saying though is that we need some sort A

of judicial control as the intake people screen these cases very Cﬁrefully
and they encourage the parents-to exhaust every commun1ty resource ,
before filing a petition against their own child in affect. We don't -

want to do this but most of the times the parents are driven to this not
because of a Jack of resource but because no other resource seems to

have any affect on the behavior of this child and so, you know, thay are
at the end of the rope. It's the most drastic alternative but it's the e
only one that remains in many cases. '

Paul Lerman :

Well it seems to be that there is a need for each community to define
how much the police power of the state is going to be used to uphold -
parental authority. Part of the difficulty in:doing away with juvenile
status offenses over the years may well be that as part of upholding
general parental authority that we are unwilling to risk giving up
police power of the state to enforce that until the kid does sométhing i
that actually crosses the legal boundary. I am also suggesting that
communities throughout the country build a public rescurce where families
and kids can go without being declared poor or on welfare or delinquent
or something else 1ike; that. I mean a public resource that families and
youth can feel comfortable in going to with a problem without having to -
define each other as being either neglectful parents or dependent or
what have you and so as we begin to do that, it seems to me that it's
really unwise to think that we can't do other things. The prob1ems will
be there, there's no question about it. Of course, what we are going to
see is to compound the problem because that kind of kid, that incorrigible
kid could have been with Gerald Gault . . . alright, an incorrigible

kid, that had been sentenced by the adu1t system, could have been a bed
partner with Gerald Gault who could only get 60 days next to somebody
who may have done really some burglary and mayhem. It's an 1ncongruent :
system, isn't it? You can see academ1cs have values.

N B P SR




(’\‘—‘)

84

Audience Respondént

1 think we are brushing off rather lightly this concept of the need for
bolstering parental authority. Essentially, of course, our first obligation
to the child is this concept of helping him find his place in society,
help him to establish himself a feeling of well being within his family.
This, of course, must come within the framework of the family, As the
family begins to have difficulty with the child, what vecourse do they
have? Of course most communities have the family-service agency, some
type of counselling service that will be available but what can these
agencies do? I would Tike to point out that the effectiveness of any
such counselling agency is extremely Tlimited until we have more effective
control of the child's behavior. I think we need to take into account
the fact that concepts of treatment in delinquent behavior are changing

~drastically in the past ten years. Whereas I think we are still much
- too inclined to operate on the old psychiatric analytical model of
~counseling, aimed at unraveling feelings - this type of thing; whereas

the modern trend, of course, is much more in the behavior modification

realm and where we attempt to emphasize more the re-education aspect of

treatment, the establishment of meaningful patterns of behavior in the
daily 1ife of a child., HNow I find this extremely difficult to apply
these behavior modification concepts in dealing with say a 14 year old
girl who may be uncontrolled unless the parents have a Tittle more
authority than they seem to have in the present setup. You can talk all
you want about getting the family to do things in a positive vein, to
improve the communications and to meet this child's needs but if the
child refuses to come home after school and doesn't come in until 2:00
in the morning; what's her mother going to do? I think it's at this
level that we really have to take a look at our Jjuvenile code if we are
going to really meet the needs of our children.

Paul Lerman

Well, T still think that communities ought to have . . . if a child is
going to run away, a place to run to . . . and some choice to run to, to
begin to work it out. . . there's some difficulty in getting that
concept in various communities. I think too that parents are having
troubies. I don't agree that communities throughout the country have
places that parents can go that is public sponscred and financed. It's
the public's responsibility te provide a youth family service which
because it i1s public and becuase the next stage could be involved with
court would have quasi-administrative regulatory aspect. I think, as a
matter of fact, we may have to have regulatory agencies and commissions
in a variety of fields and we have to think of some kind of combination
of an administrative, regulatory service agency dealing with family and
youth problems that is independent of the court and of the child welfare
system so that you don't need to be poor, be a delinquent in order to
get there. Then I think that, again, separate and apart from delfnquency,
we must break that historical tradition that's beeh with us since the
Plymouth Colony of those kinds of non-offenses being deemed offenses.
Then on the civil side the same court that deals with adoptions and the
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granting of foster homes and marriage and separation settlement, those
kinds of courts ought to be the places where complaints of the family
member§ can also be adjudicated if, in fact, it comes to some form of
authority of the state. Because in many separation agreements the
children are going to homes they don‘t want to go to either. And 1 . ~
thqu out of that we can begin to create new attempts at problems. This
won't solve-the problems but there isn't anything out there that's going
to solve the problem or has solved the problem until now. The question
1S whether we can begin to use our responses to quit compounding the
problem and b¢g1n to build in that kind of humane concern that we thought
we were associated with.all these years. We Took-back row on the 19th
century and we find they weren't as benign, child caring as we think,
thgy ough? to have been, although they believed they were certainly more
: ch31d caring and concerned as the guy of the 18th century, And now, L
think, as we approach the 20th century, we're only 26 years away, that
we can begin to take that kind of Took towards where we've been and :
where we might 1ike to go and you've got the opportunity to do that, it
seems to me, in terms of revising the code and through these kinds of
discussions in counties, towns, and at the state Tevel. :

Audience Respondent

I woglq Tike to-ask you a Tittle more about this subject of communities
providing public resources in regard to kids should have a place to run

- to. In fact, I believe this gentleman remembers, I used these words in

asking him this morning what his feelings were about this because this
1s a statement that I have made in many different situations and to many
people and I always get complete silence for an answer when I suggest .

that kids could have a place to run away to without some of the ramifications

that you indicated. = Are there things being done in communities; are -
. there zeasonabTe places for kids to run to in some communities in the
nation? : , -

Paul Lerman '

Well there are communities that are experimenting with various forms and
some of them run afoul of the authorities because they are aiding and
abetting a runaway and so one has to work out these accomodations with
the local police and court so as to not get into that kind of hassle.
And it is important to work out these arrangements or else these kinds
of places cannot exist. But, yes, there are things going ‘on. There are
even probation departments that are able to get built into their budget
homes that are available on an emergency 24-hour basis where youngsters
can go if, in fact, they have a difficulty and they may stay there a day
or two. A lot of these outbursts between parents and.the child blow
over in a few days or a week and so these places are available. But
it's still quite small and we have to blow our minds a Tittle to ‘think
along these Tines. ‘ . :
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Audience Respondent

ompelled to answer the lady in regards to runaways. There‘Tg in
%oﬁﬁe%o;gﬁg right now an operating runaway service. It dea1sf;pec1f;cal1y
with the types of problems that you are a11ud1ng to. We ??(o Srt% t%g
of counselling, shelter, food, clothing, intensive counse 1Qgh é e
parent, offering them a service thqt heyetofore they have no ]a é i s
although we've only been in opeyat19n since October,.our case tgi %
pretty heavy, particularly conS}derlng we opened up_in the win t%cu]ar
in Polk County right now there is a service that fills these par

needs that you are talking about.

Paul Lerman

Is it a voluntary service? Is it voluntary in the sense that a kid and
family can use it without a court?

Audience Respondent

“t'c voluntary and we are getting 1ngre@ib1y good support from the
;g?%c;tdeartment.y They are finding out it 15 a v1§b1e altegnatx:g E%at
either locking them up or turning them 1oose or taking themt.ome so ¢
they can run again and it is a commun1§y.supporteq organiza ;on, on-
profit and we do use volunteers in aqd1t1on to paid staff. ] 0 we
here, operating and we would be willing to talk to anybod% Eom éggnt o
other community about organizing a.s1m11ar setup. I am the dr"es1next of
the Board of the Iowa Runaway Service and the gentleman standing
me is the Director of the Iowa Runaway Service.

Audience Respondent

omething I would 1ike to add and I also would like your response
énh?¥? an it k?nd of follows from your opening remarks when youRwegea
talking particularly about detention. I'm.D1rector of the.lowat Entwly
Service. And it's not really a question; it's more of a cgmwgn %
would like your response to it. One of @he.th1ngs that 1 dgf}eve L oavs
understand you to be saying and I hgard 1? in a number of dif erenfere%ce
from a number of different people since I've been here at this con y 1tiz%n
seems to be an interest in what I would ca11.e3ther 1ega11z1ng or ? g ! g
the juvenile justice system through code revision, se?ur1ng more ehabori
processes and procedures and things‘of that sort. 'It s pretty rgucf ee
my understanding that the juvenile justice system itself is so¥ 0 otectin
based on, at least originally grew ouc of, not any a concern dor pbot g
juveniles in so far as not having them mingle with adult offenders u
additionally to provide them with a process that was humane an tw?s .
understanding to behaviors that perhaps were more for them or a k.egs o
socially acceptable more for them and were symptomat1c qf other 12 Sard
needs. It seems like now what we are beginning to see is a swing towa
a juvenile version of the adult criminal justice system. If thene 1s a
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question there, I guess the question is in terms of your impression, it
seems 1ike maybe we are making a mistake perhaps in the interest of
being protective and constitutional and particularly protective. We may
be incorporating what seems to be an apparent failure in adult criminal
Justice system and transferring it down to a younger age group and
simpiy repeating some of the old mistakes that we have made with adults.
I would Tike your impression of that and your response to it.

Paul Lerman

I don't think because a court has to follow more orderly procedures, has
to be bound by some explicit boundaries, that these things make it more
coercive and more punitive. The idea of having a more bounded system
which we see at the adult Jevel and all the people who are walking free .
in the Watergate business are not sitting in detention while their cases
are being adjudicated. So you can see that the system can be quite fair
when it is bounded. Now I think what we're seeing is an attempt, and I
guess the Supreme Court Justices put it in, of a way that is easy to hit
home, and that we are trying to domesticate the court. I think what's
implied is that any time we set up any kind of social control system in
any area of 1ife, then there is always the problem of how that power and
control is going to be used and in a sense one has to try and build in
some controls of controllers or regulations of the regulators. Okay.
And one way we do that historically in our country and other Western
societies is through the means of law and of setting boundaries and
through the means of guidelines to back up the Taws and then some kind
of monitoring of those guidelines and laws and then the possibility of
an appeal. HNow it would seem to me that if it can begin to be domesticated
and set the boundaries more sharply of that system, then one of the
things we could begin to do is to take out things that don't belong in
the system which was talked about and others have begun to talk about
and then if we set the boundaries so that Gerald Gault won't have to
face more than 60 days of coercive treatment or coercive socialization.
There ought to be Timits to the rights to treatment and do good for
people as well as the right to do bad for people. Alright. And we've
got to begin to recognize that what gives us the right to try to change
things in people is only their doing something that goes beyond the
bounds of what we define as being out of boundaries. And once they do
that, that would give us the right. But then how long do we have that
right? and what can we do within the boundaries when we do have that
right? We have to begin to address those questions because historically
we're confused about where control ends and people begin. And that's
one of the things I have the most difficulty with in teaching classes of
future Masters in Social Work and active social workers. I have a
problem in a definition of treatment in an authoritative situation that
is separate and apart from any coersion. And they have a hell of a time
in defining treatment independent of that and we have got to begin to
wrestle with that problem.

Audience Respondent

I feel a Tittle compelled to address myself to one poinf that was made a
Tittle bit ago. I'm a junior high counselor and I'm sitting here among
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sheriffs, probation officers, judges, and we are here to consider revisions
in the code for juvenile justice. Sitting among you I hear comments

about children rebelling against authority. It seems to me that the

youth are telling us something if they are rebelling against authority.

If we are dgoing to now revise the code to impose more authority, maybe

we are missing what the kids are trying to tell us.

Paul Leyman

I don't think I was implying that. I think that's part of the thing you
are going to have to have if you revise the code and, you know, the hot
air, the more ideas get out in the open the more kinds of assumptions
underlying these codes which have really been with us. What we find in
the code of the Puritan Bay Colony was that servants and children who
were disobedient and incorrigible shall be subject to X type of penalty.
Since that time we have incorporated in the penal code that breadth of
what youngsters can do and it's time we began to address whether, in
fact, we can do it any differently. No state, by the way, has taken
these status offenders, which are all the things kids can do that adults
would not be charged for, out of the juvenile court jurisdiction. They
have created another label, another category sometimes with worse consequences
but none have taken it all the way out of the system. Maybe you'll lead
the way.

Audience Respondent

I'm from the Christian Home Association in Council Bluffs, Iowa. A
comment as I'm sitting here listening; I'm thinking of the fact that
protecting the rights of children came out of protecting the rights of
animals, if I'm not mistaken, and if this be the case, then I would Tike
to relate it to the fact that you don't tame a mad dog by kicking it, if
that makes any sense to you. I think also that you cannot tame the mad
dog when he is on the run. You've got to have him, pet him, groom him,
to tame him. The point I'm getting to is that it appears to me that
there are a Tot of our young children that are on the run. The age of
the child is much younger. They are going a greater distance. The
point being then, what do you suggest as an alternative to control or to
protect the vight of the child who is on the run?

Paul Lerman

I didn't mean to imply that I am against control. 1 think that would be
an illusion, a world without any control. What I do think is necessary

is to recognize when we are not controlling and when we are controlling

and call a spade a spade and that we keep examining our operations and
practice as to whether there is more control than other kinds of activities
on a total system kind of basis. There should not be more kids detained
than formal petitions in a court. It just boggles the wmind if one is

going to talk about juvenile justice. So that's one dimension. The
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6. THE RIGHTS OF CHILDREN
Sol1 Rubin

Children's rights--are there any? When the National Juvenile Law
Center issued a statement on the rights of children, this was its

key sentence: "Youth or juv?ni1es of today are the most discriminated-
against class in the world."' Judge Lindsay G. Arthur when he was

vice president of the National Council of Juvenile Court Judges

wrote an article entitled "Should Children Be As Equal As Peop]e?”2

He said in it--"Should children be as equal as people? Certainly

not. They should not have equal liberty: they should have Tess."

If we need anything more authoritative, when the Supreme Court of

the United States made a statement on children's rights, it said--
they have none. It was in the famous Gault case that the Court

said this: "The right of the state, as parens patriae, to deny

to ‘the child procedural rights available to his elders was elaborated
by the assertion that a child, unlike an adult, has a right 'not

to liberty but to custody.' He can be made to attorn to his parents,
to go to school, etc. If his parents default in effectively performing
their custodial functions--that is, if the child is ‘'delinquent’'--
the state may intervene. 1In doing so, it does not deprive the child
of any rights, because he has none.3 The Supreme Court having said
that, it did nothing to improve the situation, either in the Gault
case or in any other case.

In brief, the way to understand the Taw of children's rights is

to think of tne child as property of his parents in the first instance,
but both child and parents are subject to many compulsions by the
state, and the state may easily take possession of the property

away from the parents.

Does it still make any sense to talk about children's rights? I
am in agreement with the organizers of this conference that it does.

The plan of my presentation is as follows: I want to talk a little
more about children's rights, and why I think it valid, indeed urgent,
to deal with the subject. Then I want to talk about juvenile court
laws, because the status of children's rights and juvenile court

laws is intimately intertwined. I want to say just a 1ittle on
juvenile court laws as they are, but more on juvenile court laws

as they ought to be, if children are to have rights.

Children's Rights

I have read a number of so-called children's Bills of Rights. They
are almost entirely sequences of pious platitudes, that children

have a right to a healthful environment, loving and adequate paredts,
an education, etc.®™ But these are not legitimately called rights

Il

unless they are established in some fashion and facilities to make
them true.

But the actual situation is just the opposite. We may begin with
the status of being a child, defined basically by the consequences
of being a minor. The status of minority is usually said to be
protective, but it is not. It is disabling. It says that the child,
being immature, must be restricted. He is restricted in making
contracts, buying liquor or tobacco, and may not enter various places
adults may enter.

Children do not have a right to either their bodies or their minds.
It is a general rule that a child may not have surgery or medical
care unless the parents want it; and if the parents want it, he

has it, without his having to be asked. Furthermore, if the state
wants him to have an operation or medical care, it may effect this
even against the wishes of the child and his parents, something

it could not do to adults. In all states a petition may be presented
to juvenile courts calling for medical care that somebody thinks

the child needs.

Parents have a right to beat their children. The law gives other
custodians of children certain parental rights, including beating
the children. A commission spent years drafting a proposed new
federal criminal code. It is now a bi1l before Congress. The commission
recommended and the bill provides that a person responsible for

the care and supervision of a minor under 18, or a teacher or other
person responsible for the care and supervision of such a minor,
may use force upon the minor "for the purpose of safeguarding or
promoting his welfare, including prevention and punishment of his
misconduct, and the maintenance of proper discipline" (citing the
language of the commission report). It is marvellous how what is
honestly called punishment of a child in one breath is also said

to be "premoting his welfare" in another. It is an {nvitation to
use corporal punishment against children in training schools and
reformatories, and even in public schools, as well as in the home .
Is it any wonder that we find so many battered children, or that
corporal punishment is used in training schools?

Children do not have a right to a natural sexual development. The
statutes, the court decisions, the schools and the parents, enforce
a victorian code that is beginning to break for adults, but not

for children. A child may not have access to sex literature even
if the United States pornography commission says it does not harm
him, and it may well be good for him. Women, thanks first to legislation
in one or two states; anc then to the Supreme Court decision on

the subject, have a right to an abortion; but a pregnant young girl

does not have thag right. She can have the abortion only if her

parents allow it.

i
i
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By now I have begun to deal with controls on a child's mind. Not

only does a child not have a right to free intake of irtellectual
matter, but he is compelled to learn things, whether t%ue or not,
whether he needs to learn these things or not, and whelther he wants

to or not. There are two controls on what may not enter his mind,
parents and the state, and where it is inclined to, the state controls
these things against the combined wishes of both child and parents.

A child is exposed to intellectual fare only to the extent his parents
permit. If he brings home books or pictures that his parents disapprove,
they may throw the material out. If he receives mail, the parents
may censor it. He sees TV programs only as the parents allow.

A child may not see certain films. Whereas a parent may bring wmaterial
into the home and allow the child to see it--or impose it on him-~

even a parent who wants a child to see a certain movie may not take

him in. A Minneapolis girl of 14 wanted to see "Midnight Cowboy,"
which carried an X rating. barring all under 17. This was a rating
the-distributor put on it; the film was generally rated R, restricted.
The girl was refused admission despite the wishes of her parents

that she see it. Her parents sued the theater. The suit was dismissed
first in municipal court and then on appeal by the district court.

. Queens, New York school board barred children from borrowing Piri
Thomas' book DownThese Mean Streets from the school Tibrary. A principal,
a librarian, parents, and children sued in court to assert their

right to know; but they lost, and ghe Supreme Court of the United

States refused to review the case.® Justice Douglas dissented. He

said: "The novel described in graphic detail sexual and drug and
drug-related activities that are a part of everyday 1ife for those

who live in Spanish Harlem. Its purpose was to acquaint the youth

of Queens with the problems of their contemporaries in this social
setting. ;

"The First Amendment involves not only the right to speak and publish
but also the right to hear, to learn, to know.... This Court has
recognized that this right to know is 'nowhere more vital than in

our schools and universities.... The book involved is not alleged

to be obscene....The Board, however, contends that a book with such
vivid accounts of sordid and perverted occurrences is not good for
junior high students....Are we sending children to school to be educated
by the norms of the School Board or are we educating our youth to

shed the prejudices of the past, to explore all forms of thought,

and to find solutions to our world's problems?"

The reverse of the coin is that a great deal is imposed on the child's

mind by the state. The mechanism is compulsory education. Reports

from most places are that public schools are destructive, not only

that they fail to teach, but that they are destructive of the personalities
. §
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of children. It is the'compulsory aspect that causes much of this. :
Compulsory education means not only that a questionable curriculum -
is imposed on all children; it means that because it is wrong for i
nany, compulsory education requires a huge policing system.

Nowadays most schools have police present. But even within uniformed
policemen, we have always had truant officers--that is what compulsory
education means. If the child does not attend, he is a culprit who

must be sought out, and he and his parents must be punished. The
persistently truant child may be sent to a training school as a delinquent--
and many such children are in training schools today, having been

committed by juvenile courts.

Well, with all that, --does it make any sense to talk about children's
rights? As I said, I am in agreement with the organizers of this
conference that it does. With all the negative things I have outlined,
there are an increasing number of exceptions to the denial of children's
rights, most of them by court decision--for example giving children

the First Amendment right to freedom of speech, and sometimes protecting
their right to wear their hair as long as they wish. Unfortunately,
Tegislative grants or recpgnition of children's rights are rare,
although ifegislation is the easiest way of remedying the situation

I have described.. But I will cite one because it is an enactment

of the Iowa Legislature, In 1970, it passed an act permitting a

minor to seek and receive treatment for drug addiction, and it provided
that his or her doing so shall not be repcrt@d or disclosed to the
child's parents without the child's consent.” It was the first or

oge of the first of such acts, which has since been passed in a number

of states. .

I should add that Iowa Taw does not allow the same right to children
under 16 who want treatment for venereal disease. I Teave it for
another time to consider the rationale of these inconsistent provisions.
But a brief comment on the inconsistency may be made: the statute
encourages medical treatment of a child's drug problem, a non-contagious
i1Tness. But it makes difficult, it discourages, medical care of
venereal disease, thus making its transmittal much more 1ikely..

Juvenile Courts--the Enforcers e

I have mentioned truant officers as enforcers of the status of children
as nonpersons. The chief enforcers of that status--children without
rights, children as property--are the juvenile courts. If children

are to have rights, juvenile courts would sensibly be the chief enforcers
of those rights. That is exactly what I want to spell out next--

a new concept of a juvenile court, by which children are people,

they have rights, some existing controls on them are abolished, and

the juvenile courts are given the responsibility and the power of
enforcing the rights of children. g
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During the years that I served as counsel to;the Nationa1.§ounci1

on Crime and Delinquency I was the draftsman for the committees that
issued the 1949 and 1959 editions of the Standard Juvenile Court

Act. We are now working on a new edition, which will be the seventh
edition. Some months ago I completed a draft of a model statute
that has been submitted to the Council of Judges qf_NCCD, which has
the responsibility of promulgating the seventh edition of the Stanhdard
Act. It is that model that I want to draw on now.

Section 1 in both the 1959 Act and the proposed new model is the )
construction and purpose section. That section defines the philosophic
concepts in the Act, and especially, the concept of what a ch11d‘

is. The section in the old Act reads very well--until you take it
apart. It is very similar to the corresponding section in almost

all juvenile court laws, and reads as follows:

“This Act shall be 1iberally construed to the end that each
child coming within the jurisdiction of the court shall receive,
preferably in his own home, the care, guidance and control

that will conduce to his welfare and the best interests of

the state, and when he is removed from the control of his
parents, shall secure for him care as nearly as pgs§1b1e
equivalent to that which they should have given him

What does this really say? "Control that will conduce to his welfare
and the best interests of the state." This is the kind of language
that enables courts to take control over almost any gh11d t@ey want
to; to do so at the request of parents, schools, police, neighbors.
Then--"shall secure for him care as nearly as possible equivalent

to that which (his parents) should have given him" But these words
are the legal cover for putting children into training sghools, most
of which are atrocious, and none of which provide an equivalent of
good parental care.

The words--"the best interests of the state." The state shou1d have
no interest except seeing to it that the child's rights are given
to him.

The following is the section in the new proposed model:

"This Act shall be liberally construed to assure children their
specially needed services, human rights, dignity, and freedom
as individuals and as functioning, responsible members of the
community. Each child is an individual, entitled in his own
right to appropriate elements of due process of law. sub-
stantive and procedural.”

The difference is obvious. Instead of dealing with the chi]d’as
property, the new section deals with him as a person with r1ghti
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that shall be enforced. Fortunately, the law, or at least some cases,
are quite supportive of such an idea. The United States Court of
Appeals for the second circuit, in a case upholding the right of
students not to participate in flag pledge ceremonies, stated that
"neither students nor teachers'shed their constitutional rights to
freedom of speech or expression at the schoolhouse gate.'" It said,

of the 14-16 year old students: they "were not fresh out of their
cradles.... Young men and women at this age of development are approaching
an age when they form their own judgments. They readily perceive

the existence of conflicts in the world around them; indeed, unless

we are to screen them from all newspapers and television, it will

be only a rather isolated teenager who does not have some understanding
of the political divisions that exist and have existed in this country.
Nor is this knowledge to be dreaded."!

The Michigan Court of Appeals has held that a child of 14 can1§ué
for his right to long hair against the wishes of his parents.

This is the concept that the model act undertakes to ihp]ement.
I cannot refer to all of the provisions supporting the concept, but
I will refer to enough to show the tenor of this proposed new act.

The proposed model would eliminate the following jurisdiction now

in the Standard Act, which is also to be found in much the same Tanguage
in practically every juvenile court act: "whose environment is injurious
to his welfare, or whose behavior is injurious to his own or others'
welfare; or who is beyond the control of his parent or other custodian."
This is the archinstance by which courts maintain the principle that
children are not people; that they are the property of their parents

and other custodians such as schools.

A California judicial committee comes to the same conclusion regarding
the corresponding jurisdiction in their statute:

Section 601 in effect permits irresponsible parents, overworked

or ineffective school personnel and agencies unable to effectively
collect evidence to establish parental neglect, to "put a record”
on a youngster who, in most cases, is not the one primarily
responsible for the activity involved. It is a section ofttimes
used against dependent and neglected children who are difficult

to handle in company with other dependent and neglected children.
It is also used as a "dealing" section to encourage a plea

where a delinquency conviction could not be sustained.

The experience of juvenile court judges has been that the intrusion
of the court often accentuates and perpetygtes the family schism
that is characteristic of the 601 cases.
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I know the argument on behalf of retention of the jurisdiction--that
many of these children are in trouble, community agencies are failing
to solve their problems, and therefore the court must step in. There
are several answers. One is the California experience, which is
typical--court intervention usually does more harm than good. There
is a second answer. If the child's situation is sufficiently serious,
it should be tested by whether he is neglected; neglect jurisdiction
should be used, rather than the vague "incorrigibility" provision.

There is a third answer, contained in an innovative sectjon iq the
praposed model act. The jurisdiction section gives the juvenile
court exclusive jurisdiction:

"Where it is alleged that the child's rights are improperly denied
or infringed. Such rights shall include:

(a) Rights specificaily granted to children, or
which inhere in responsibilities imposed on
parents or others on behalf of children;

(b) Any complaint by a child, his parents or next
friend that an agency, public or private,
which provides services or care to children
has discriminatorily denied such service or
care, whether based on race, religion,
nationality, or a child's or a family's
social or economic status.

(c) Any other right of children established by
constitution, common law, or statute.

This section does a lot more than relate to the problem of dealing
with the incorrigible or beyond-control child; but for those cases
it gives the court the power to order care if anybody in the community
is responsible to provide it.

Neglect Jurisdiction

It is not only in the incorrigibility jurisdiction that chi]drgn

are deprived of autonomy. It is true also in neglect jurisdiciton.
There are many abuses in the exercise of neglect jurisdiction, in

which, as in the non-law violations just discussed, the main ingredients
are two: court intervention in minor or less than serious cases,
usually involving the poor; and second, testing the question not

merely on the needs of the child, but on the conflict (which sometimes
is artificially contrived) between parent and child.

Early caseé in neglect Taw declared that the courts did not have
neglect jurisdiction unless the parents were totally unfit. One
of the cases says, "Before any abridgement of the right (to custody)
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grpss misconduct or almost total unfitness on the part of the parent,
should be clearly proved." The author of a recent article on neglect
says: "Certainly it cannot be questioned that where the child has
been subjected to or threatened with serjous physical harm, such

as a brutal beating or starvation, the right of a parent to deal

with his child as he sees fit must give way to the state's fundamental
interest in protecting the lives of children. Short of scme such
severe and fairly objective danggr, however, the state's interest
becomes much more speculative."”

Statutorily, the remedy is simple: Timit the jurisdiction to serious
cases; and make court intervention dependent on the condition of

the child, without the necessity of finding fault on the part of

the parents. I have added something else in the model I submitted,
so that a finding of neglect shall not result in an indeterminate
removal of the child's custody. The decree section reads, on this
point:

"Supervision or transfer of custody shall continue only so
long as is needed to remedy or remove the dangers to the
child that exist; or to administer the medical care auth-
orized by section 20. Upon application of the institution.
or agency having custody, or the child or his parents or
guardian, the court shall conduct a hearing to determine
whether the child's original custody shall be restored or
the supervision terminated.” Why not?

Earlier I was critical of the wide powers juvenile courts have to
order medical examinations or medical care. The draft model act
alters this. It draws on a policy statement put out by the Council

of Judges some years ago entitled "Guides to the Judge in Medical
Orders Affecting Children." The draft model statute would give the
courtjurisdiction "concerning any child who requires emergency medical
treatmant in order to preserve his 1ife, prevent permanent physical
impairmént or deformity, or aleviate prolonged agonizing pain."
Non=emergency medical care comes under neglect, and again, only serious
cases ‘are within the court's jurisdiction. The passage I read a
moment ago on the duration of supervision in neglect cases applies

. to medical neglect as well as other instances.

Practically every juvenile court act permits the judge to order a
medical examination of any child before the court without any restraint
or criteria. The provision in the 1959 Standard Act is not much

(if any) better, reading--"The court may order that a child concerning
whom a petition has been filed shall be examined by a physician,
surgeon, psychiatrist, or psychologist." In the model act this is
permitted only if a petition for emergency medical care has been

filed, or information that a child appears to be in such need.

&
=y

QAP - P



£

98

Other Provisions

I will briefly describe three other provisions in the model act,
and I will then have given you all the main provisions, and the
innovation in the act.

The constitutionality of the whole juvenile court structure turns

on the indispensable provision that the proceeding is non-criminal,

and an adjudication in juvenile court is not a criminal conviction.
Courts uphold the procedure in tne face of clear violations of the
principle and of specific statutory provisions. Juvenile court records
are commonly made accessible to government and private agencies,

and applications for private or civil service jobs must usually reveal
not only criminal records but juvenile court records.

To remedy this defect the model act contains this provision: "The
disposition made of a child, or any evidence given in the court,

shall not operate to disqualify or prejudice the person in any civil
service or military application or appointment or in any employment,
Ticense, or service. On any application or in any proceeding a person
may state that he has not been arrested or taken into custody if

such arrest or custody occurred when he was under 16 years of age.

On any application or in any proceeding a person may not be asked
questions to elicit information of juvenile court proceedings or
adjudication, or apprehensions when a child."

Next: I believe no provision more perverts the concept of parens
patriae, no pretense of rehabilitation is more fictional, than the
common provision permitting a child to be committed to an institution
for longer--sometimes far longer--than an adult for the same offense.
The commitment is especially grievous when the commitment is for
behavior (beyond control, etc.) for which an adult may not be committed
at all. The model act would not permit this.

One more. If probation of children is to be a helping process, a
violation less than a new crime should not result in commitment but
in further efforts at counseling and other help. Accordingly, the
model act provides: "Probation shall not be revoked unless the child
or minor is convicted of a law violation resulting in commitment,

in which case a decree of revocation shall be entered, and the child
or minor noted as subject to the commitment."”

Juvenile Courts Enforcing Children's Rights

Do the foregoing provisions add up to a juvenile court act that recognizes
children as people with autonomy, rights, and responsibility? I

hope so, and if so, I hope an act of this kind will be favorably
considered by the legislatures.

ot e
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Should 1t have the support of judges and others in the juvenile justice
system? It gives judges and probation officers a power and a responsibility
that they do not have now, namely, enforcing children's rights that

are specifically spelled out in the act. This is a power to begin

to solve problems, not sweep them under the rug--which is how I would
descr1be putting children in trouble into training schools. For

the first time Juvenile courts would have the power to turn to public

and private agencies and require them to provide services, rather

than shopping for an agency that is willing to accept a child on
referral from the court.

The fact is that courts are recognizing children's rights, as evidenced
in several cases I cited earlier. The model act proposed that this
Jurisdiction be in the juvenile court, which would be a division

of the court of general jurisdiction. 4

In one respect the courts would Tose power. That is in the e?iminayﬁon
of truancy, incorrigibility, and the other definitions of the same
kind, But for the 1ife of me I have never been able to discover
how a year in a training school improves the sexual orientation of

a teen-age girl; or solves the problem of a chronic truant.

Many of the things I have described as needing correction in a new
approach to juvenile court Taw are illustrated in a Des Moines case
that has not only hit the newspapers here but received coverage in
the New York Times of March 22, with a banner headline--"Iowa Couple
Fight to Regain Children Taken Summarily in 1969." In 1969 after

a visit by a county probation officer the six children of Charles
and_Dar]ene Alsager were rounded up in the back yard without prior
notice (according to the report), and without a court order, and
placed in the Polk County Juvenile Home.

A neglect petition was filed. The juvenile court Jjudge permanently
dissolved the Alsagers' parental relationship with five of the six
children, he was upheld by the Iowa Supreme Court, and the parents
have now, five years later gone to the United States District Court
to renew their attempt to obtain the return of their children.

What was the evidence in juvenile court? There was no testimony
that the parents had physically abused their children, or that the
children suffered from malnutrition or other deprivation. But there
was testimony that the youngest child had been born at home, which
aroused neighborhood indignation. Mrs. Alsager had twice gone to
the hospital with false Tabor pains before giving birth at home.
There was testimony that the oldest boy, George, who has emotional
problems, used raucous language, tore up his neighbor's geraniums
and broke a neighbor's swing. There was some truancy; and testimony
that the Alsager dwelling was in a disordered state.
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Was the family helped during these five years? Were the children
helped? The greater 1ikelihood is that they were grievously hurt
by being shunted from county shelters to a series of foster homes.

I have three comments on this case. One: it is not exceptional.
A New York Times reporter--or a Des Moines reporter--could go into
any county in New York and find numerous similar cases of removal
of children on flimsy charges of neglect. And they could be found
in almost any juvenile court in the country.

Two: the juvenile justice system not only defends the breakup of
this family, it fights tooth and nail to prevent its restaration.

Three: assuming an average cost of $10,000 a year to maintain each
child away from home, it costs the county and state $60,000 a year

to keep the family broken. Suppose instead $3,000, $4,000, or $5,000

a year was invested in services to keep the family tqgether and improve
its Tot. Removing five or six children from one family may be unusual;
removing two or three is not--that is, spending $20?000 or.$30,000

a year to keep the family broken, instead of investing a pittance

to help them, a pittance, and good will.

The system that does this is indefensible. A better way is needed.
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The 1970 Washington statute that removed almost all Tegal
restrictions on abortion through the fourth month specifically
provided that if the woman is married, the husband's consent
s required, and if she is under 18, that of the parents.

Silberman v. Mann Theatre Co., appeal dismissed, Minnesota
Supreme Court, March 31, 1971.

President's Council, District 25 et al. v. Community School
Board, 93 S. Ct. 308 (1972).

S. F. 1276, Iowa Session Laws 1970.
Russo v. Central School District, 469 F. 2d 623 (2d Cir. 1972).
Buckholz v. Leveille et al, 194 N.W. 2d 427 (1971).

Report to the Governor and Tegislature of the Special Judicial Reform
Committee of the Superior Court of Los Angeles County, February 22,
1971. That community agencies can do better in these cases is supported
by another California study, "Preventing Delinquency Through Diwé?éion--
The Sacramento Probation Department,” noted in 3 Crim. Justice News-
letter 151, Sept. 25, 1972, See also Jil11 K. McNulty, "The Right

to be Left Alone," 11 American Criminal Law Rev. 141 (1972).
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Note, "Child Neglect: Due Process for the Parent," 70 Columbia
L. Rev. 465 (1970).

Commitment of a 9-year old child for his minority was upheld in
Ex parte Walters, 221. 2d 659 (Okla. Criminal Court of Appeals,
1950) the court saying, "the object of detent1on 1n these cases
is not punishment, but reform and moral training.’
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SPEAKER AND AUDIENCE INTERACTION

Audience Respondent

I'm the Director of Court Services for the Polk County Juvenile Court.

I have heard Mr. Rubin on several occasions. I'm a great admirer of
his. 1I've read much of his writings and know about his career. I'm
amazed that at a meeting of this kind he would comment on the case that
is under consideration by a Federal judge and affects the Polk County
Juvenile Court. You have dowhgraded our court and I can’t reply to it
because my counsel is sitting here saying it would be prejudicial. It
would make the papers and might affect the decision of the local judge.
I'm further amazed that you would comment on a case from a mere newspaper
clipping. That's all you know about it. 1I've known about this case
since 1962 continuously and this undertaking of our court was not done
on a 20 minute visit by a probation officer. There's a Tot tp this case
that you don't know about it. You are out of order commenting on it to
a group of this kind. I wish the case had been decided and then I could
reg]y to you by explaining it in full detail to this audience. - That's
all.

Sol Rubin

I appreciate having that comment and I'm glad it was made. If I had

encountered this case either by visiting the juvenile court or by examining

the juvenile court records, as I have, I would not have spoker about the
case and I am not so naive as to credit a newspaper account with full
credibility, I think it's obvious that when a case has been reported as
this one has been that I am not d1sclos1ng any confidential relationship
or anything else. And I took pains to be critical of the manner in
which the report was presented to a New York readership. Presuming that
the facts as presented are approximately correct and approximately they.
are correct for many, many neglect cases. Assuming that, the point I
was making was that you could go into any New York family court or
almost any juvenile court in this country and find similar cases. I
felt justified in us1ng it as an illustration because whether you Tlike
it or not the case is being 1itigated and it's public knowledge. It is
also possible that an error was made and we know very well that it is
very difficult to remedy an error without the kind of pub]1c1ty that
only rarely 1s accorded to a juvenile. .

Audience Respondent

I'ma juvenile judge and I have been distressed and stimulated by what
you said this morning and I would like to thank you for that. I hope
everybody here is a 1ittle bit distressed at hear1ng what we do bounce
back at us this way. It seems to me that there is another aspect, you
know, there are many aspects to this total situation and my reaction is
that you pretty much have spoken from one point of view. I wonder if
there is not some room to discuss that chiid's rights to a better way of
1ife than he appears to be getting before most of us ini this room get

-
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involved with that child. It's a very difficult thing for me and I'm
syre for nearly everyone in here. It seems to me when you encounter a
very small child who is starving for stimulation, who is not physically
abused, or you encounter an early teen and you Took at his situation and
your gut reaction is that if his 1ife isn't changed, he's going to have
a very restricted chance at a good 1ife. That's my value judgement. I
hate to see us have to take and save every child we see who isn't having
as good a life as we think we're having or 1iving it the same way. But
I'm also distressed that all those children that we don't seem to be
able to get at. I wonder if the prospective you are presenting today
doesn't deprive children of a right to a good piece of the action as
they grow up?

Sol Rubin

Thanks very much for an excellent question. I would Tike to expound in
terms of my experience as a parent and thén in broader terms. You speak
of the need for changing the life of a child who is at a period of great
difficulty and possibly great aggravation. I think of the time when my
son was 12 or 13 and a psychopath over his appearance. We really did
nothing about it. I held my wife back and we left him alone and Tife
changed for him. He was exposed to a school system; he was exposed to
peers; he was exposed to accidents and so on. Although it is pure
chance, he is a very fine man of 32, legitimately married, pursuing his
career as an engineer. Now, this is sheer accident. We left him

alone. Now I agree that changes have to be made or have to occur in the
Tives of many children. The courts with the jurisdiction that they use,
do not succeed in ameliorating the condition of those children, and
recall that I have said when a child is seriously neglected, there is a
need to intervene. But when the neglect is not serious, that child
isn't doomed. There are several studies, I wish I had when I first
entered this field and I would not have been so naive, that seem to
support the proposition that children of this kind are slanted toward
delinquent careers, if the juvenile justice system gets hold of them.
Other children who are not so taken do better. But I wish I could start
now and give the paper that the question really asked because neither
the juvenile court system today nor the system of juvenile courts that I
would like to see exist are going to solve the problem of society for
children and parents. The real point of this, and I haven't made until
this moment, is that if we ever achieve a society, and it's not a revoluntionary
jdea, in which children are respected, had rights, had the freedom to
run away, which is evidenced usually of desperation or maturity, usually
both; if this kind of approach to the rights of children would have the
expected effect on the parent-chiid relation, you would then have an
approach to a system in which we would not have to worry about incorrigibility
jurisdiction and in which neither my system nor the old system would
have much meaning. The real point of children's rights is to elevate
the notion from what is, to the notion that children are people with
empathy, with intelligence, and that parents aren't always right. ®
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Audience Respondent

I'ma child psychiatrist. Like most of the audience.probably, I enjoyed
your speech a lot better than a Tot of speakers I've heard during this
conference. As I listen to all this cry for child rights,; I'm wondering
whether there should be a bill of rights for parents. Do you know of
any? Because we deal with very insecure parents; parents who have had

no training and education to become parents. I'm wondering if we are
add1ng_a burden of becoming a "right parent". When there is indeed no
authority, there is no child psychiatrist, no social worker, no probation
off1cer who has written a definite approach that says this is the only
right way to parent. Is there a bill of rights for parents?

Sol Rubin

There is no_righ§‘way to be a parent. Parents differ; children differ;
we are all individuals. Any parent of more than one child who undertakes
to treat eqch child, even if they are identical twins, identically, is
making a mistake. This is again making me feel that I want to start on
a new paper.. What I tried to imply a moment ago is that granting these
rights to children liberates parents. Parents are controlling, the
great defgc; of being parents, because the state requires them to be or
their religion requires them to be, or the culture requires them to be.
These change and what I'm hoping is that a change will occur by which a
relationship between child and parent becomes a mpre mature one. I'm
almost ?empted to use the analogy of women's 1ib, My wife went to work
at a point when she wasn't needed at home for the chiidren and we had a
poor time of it. I don't think she invented the term "Male Chauvinist
Pig" for me but it could have been used. But we resolved that problem.
wOmenis 1ib Tiberates men to the extent that it succeeds and I have to
gain in maturity. The point I'm making is, and I could give you so many
instances of it, that granting children these rights does not damage a
parent-child relationship; it improves it.

Audience Respondent

When you said allow parents to be as natural as can be, it gives me the
distrubing feeling that you have a feeling that there is a thing as a
mqterna] instinct. What I hear from you is that by giving children
rights and then resulting in a quasi-type of union everything will be
hunkey-dorey. The studies of David Levy disagree with you, sir. He
showed that overpermissiveness is as bad as over-protactiveness and it
can be as bad as being too severe on children. Now about the parents of
rmore than one child. I would 1ike a guideline from you, who is a very
well known guru, to tell me how to be a parent. Whether it is wrong to
spaqk.a child or whether I should let children run away. I'm in a
position in child care work where I'm consulting with runaways. I know
damn well that the runaway problem is not a simple problem. That psychopathology
of running away can be as simple as a child trying to be a Huckleberry
Finn or a Tom Sawyer and it can be as complex as somebody on the verge
of a schizophrenic break. Now how do you make a bill of rights that
allows respect for the child and at all the same timejallows the respect
for the rights of the parents? , i

© 3
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Sol_Rubin

I don't want to impose on Iowa's hospitality by inviting myself back. I
would Tove to deal with that issue because I have gotten into discussions
of exactly that kind with judges, probation officers and, God help them,
parents, and children. 1'11 be very brief. There is no bill of rights
for children that's going to establish a comprehensive pattern for what
children should have and be in our society or any other. And you

cannot do it for parents. You can establish a few points of departure,
points of contact or what you have. I do not believe that there is any
uniform pattern for parents and I would not undertake to tell a parent,
if I presume that much in any event, about his relationship to a child
unless I think I'm with the child more than with the parent. I don't
know how many of you have read Jane Goodall's book on chimpanzees. It's
a wonderful beautiful book and from it you can Tearn a great deal about
the art of social work and the art of being a parent. There are some
vivid descriptions in there of a neurotic'mother, a neurotic chimpanzee
mother. Now, if we take one step back from man to Jane Goodall's client,
the chimpanzee, we presumbly are getting a more natural state of affairs.
If you find neurotic parents among the chimpanzees, agressive children,
children who are not aggressive, this is inevitable among chimpanzees
and it's inevitable among us. There isn't any pattern and I have not
suggested that we should never intervene, but experience demonstrates,
and this was the conclusion of the California committee, and other
people, that for Tess than serious cases we do more harm than good by
intervening. That was really the whole point of the philosophy I've
been attempting to incorporate in this model. As I say, I would love to
do a paper on your subject "parent's rights".

Audience Respondent

I'm Director of a Youth Corrections Project. Most of the yomung people
that we work with who are juvenile court referrals are facing very
serious family crisis sjtuations. My question is concerning the fact
that Tots of these young people are also involved in incorrigible hearings
where the parents are coming to court and charging this child, boy or
girl, with incorrigibility. I found through our experience that in
working with these children and working cooperatively with the probation
officer that very often the authoritative intervention of the court is
very helpful in resolving these situations and working toward family
reconciliation within the family. I'm wondering at what point do you
think court intervention (and in what situations) is helpful in dealing
with incorrigible behavior?

Sol Rubin

" I have tried in fact to spell that out. The medical order statement
that I read to you which was drafted some years ago by a counsel of
judges spells it out in terms of a serious damage or a serious thréat to
the child's well being. It's possible to spell that out with additional
language and some of it i§ in here and I quoted some of this. I suppose
we could be more elaborate on exactly what we mean but this is the best
that we have done to date, and it provides tighter controls than we have
today.’ I seriously question that you could provide several instances
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where less than serious conflicts in the family was followed by intervention
that was helpful. We can't do it today, but I can assure you that over
the years I have participated in many workshops with judges and probation
officers and I did what I did today. I have attempted to be provocative,
to challenge. Why? Because I want somebody to get up and say, "Mr.
Rubin, here is a case that contradicts everything you've said" and when
we sit down in a workshop and examine these cases, they are rarely
provided and rarely sustained. I don't know how else to handie this
except if anybody wants to take the trouble to submit to me a case

record that you believe demonstrates the error of my ways. I have put
this challenge out to others and I remember once receiving a batch of
neglect cases from a child protection agency and I kept it because it's
invaluable to support the point of view I have held. So, I invite you.

I promise to respond to any such case records that are provided to me

and you can do with it what you will on the basis of that exchange.- I
don't know how else to handle that. :

Audience Respondent

I'ma cop. I'm curious what is the criteria used for a court to decide
whether the child should be pulled away from his parents or not?

Sol Rubin

Practically, none. The discretion of the judge is so broad that a
finding of neglect is rarely overturned and unlike the delinquency cases
which must now be established by proof beyond a reasonable doubt, this
does not exist in neglect cases. There is a great deal of assertion
riding on the point but the Des Moines case that the Times reported on
involved retardation, retarded kids or kids said to be retarded. I will
command to your attention just one article that just appeared in the
current Criminal Law Bulletin. It is an analysis of IQ tests and how
they are used in juvenile court and if that isn't an education to anybody
dealing with the manner in which a child is found neglected on the basis
of presumbly objective tests, we have a Tong way to go. I really suggest
you read it. And if anybody wants it, I will provide additional references
analyzing neglect cases and how they fair on appeal with respect to the
burden of proof alone. ‘ : :

Audience Respondent

I'm a parent of three from Sioux City. I sat there ang I didn't want to
rezpond for quite a time, but I certainly recognize the message that you
were trying to deliver to this group, at least the way I interpreted it,
concerning the case of the Des Moines couple. I heard the comments of

the individual that stood up and defended our great court system and I
listened to the huge amount of applause that he received after that.

This case deals exactly with what the Indian peoplein an Indian community
have been facing for years and years by our children being ripped off.

It was rather ironic that we had a group together in Sioux City here in
the past few weeks and this had been talked about because it's in a non-
Indian community and because it's received a great dedl of publicity.
We recognize the fact that the press many times can misquote, misinterpret,
etc. It was our feeling that here is a case of taking the children from
the mother and the father, removing the love that they should have and
it Tooked Tike the only alternative for this family was to call attention
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' s people in Iowa and it reached New York. I wasn't aware of that,
g% xggtp?sprea]1y going on and it 109k¢d to me like they wgr%1bac§edt
into a corner and this case was publicized. I know.veryt11t e a gg L
the case except what I read in the newspaper gndﬁI_know hetver{ p gnd
that may have applauded here may be the very individual that go uupt
defended what he was doing that for years Judged ?he Inq1a2.comm q; \
and the Indian people on press releases. Qur att1tng in h1scuss1ngthe
this is that it's about time that there is some pos1t1ve o angesI1 Lhe
attitude of the court in removing children from their garenti:t dewin
add this in our locality. There has been a very positive ath1 u e .
change of direction on the part of our juvenile courts,don the p%o

our social service department...... on not gearing toward trying

i e, as far as taking children away from their parents, that
zﬂetgli~§2zian community have got themselves a Wounded Knee s1%uag1on
and it was called attention to the people anq from that case i onhan .
people across the country should take that d1rgct1on and ?ry] obcS %o
some of the rules and regulations where there is not physica alu ?ove
children and start thinking of the mother's 10Ye and the fathe; s e
for their children. I got that message and we re_for that. The Cgu?end
system can change and the court system has made mistakes andtt eyt g
themselves but they should be willing to change. They hqve 0 ea 2
Tittle crow sometimes. I know the people tha? we deal wwththazg an ke
they are working positively with us so we QOn t run intu §% uations
this poor family in Des Moines, Our heart is with the family.

Audience Respondent

. . . . he
' i ommunity Survey, Inc. in Des Moines and am Chajrman of t ‘
éo?kwéggn%y Cgmmiitee for Juvenile Justice. 1 admire your approach this
morning in getting beyond some of the rhetor1ga1 platitudes in y%ur
remarks and tying down some of your comments in rather concrete eﬁmi.
I'm intrigued about the model act that you are’ta1k1ng about. ]A sfa e
legislator mentioned to me the other Qay that in the past couple 9b1
years everybody is being involved in Juven11e justice except pois%h‘yk
the Daughters of the Confederacy, and wasn't sure about them. in

we are seeing that happen now at all levels. In the room todaﬁ you sgz
not only professionals but a number of coqcerned Tay peopie an ; numf r
of organizations that have been involved 1in Des Moines and a num ?rho
other cities in looking at the juvenile justice system. I think 3 av$
some concern when I see another model act being proposed. The Natm?at .
Advisory Commission on Criminal Justice §tandards and Goals has c%mp e1e
a very lengthy study. The Juvenile Justice Standards Act, the Nationa
Center for Juvenile Justice in Pittsburg, the NCCD operation, whatever
it is in Texas that is involved in this area. I guess the question 1?
at the local level where there are diverse opinions among profes§1ona S,
where there are a number of approaches that various people would iee
being taken, how do people sort out the_var1ed approaches that are e
recommended by highly respected profess1qna]s and what kind of a proc

do you see being used in a community or in the state as a who1$ to .
objectively analyze the recommendations that are coming forth romkdb]
these sources and arrive at some solutions that rgally w1117be workable
for the situation in any given community in any given state?

remove the children from the parents. We look at it Tike this in relationship
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Sol Rubin

That's a wonderful question. Somebody said to me once or I may have
asked someone in connection with an illness: "How do you know who is an
expert and who is a quack"? I've never been able to discover the
answer. VYears ago the Standard Juvenile Court Act was the only model.
The first edition was published before I was around, or at least active
in the field as a Tawyer in 1925, and at that time it was co-sponsored
by the NCCD and the U.S. Children's Bureau. That was true continuously -
until after the 1959 edition. At which point varjous agencies became
involved in their own promulgating standards which they have every right
to do, although 1ike combating my wife who wanted to work, I fought it.
Obviously I didn't win there is no way of resolving this except in the
free exchange in the market place of ideas. Years ago the American Law
Institute promulgated a model penal code. I was then a member of the
Model Penal Code and I fought the model penal code tooth and nail and
Tost right down the Tine. Fortunately I had other access namely through
my own agency and we promulgated the Model Sentencing Act and I remember
writing an article that appeared in the American Bar Association's
Journal being severely critical of the Model Penal Code especially it's
sentencing provision and then taking about our own act. I wound up by
saying at least it has the advantage that a legislative study group or

a legislature or a citizen's group has access to competing ideas. In
many instances I have worked with Tegislative study groups on the approach
that they would adopt for legislation they were drafting including penal
codes and including juvenile court laws. Sometimes I have prevailed and
sometimes I have not. I don't know any way of determing that; I don't
know any way in which any Tegislative group or any citizen group or any
individuals can know who the true reformer is and who the quack is.
There are certain instincts that some can be guided by and I personally
am guided by certain instincts. I am very suspicious of Tegislation or
administrative procedures or social work practices that are controlling,
to justify control you have to have a grievious situation and you have
to have good evidence. And I am very suspicious of punishment. I don't
recall who it was but I'11 use the analogy. It was the question of
beating a mad dog to make him behave. I don't know any instance in
which punishment works. What is punishment? It took me quite a while
to discover that the rehabilitative ideals that I believe in weré very
often punishment. Now you take the Gault commitment. The Arizona
Supreme Court said Gault is not being committee for punishment. He is
being committed for treatment for six years. These are two guidelines
by which I personally judge an operation. If I were to be involved with

the legislative study group, besides dealing with the technicalities as

I have today, I would adjure them to be guided by a conscience.

Audience Respondent

I'm a school teacher, a special educator. I am very happy to hear you
finally mention something about IQ scores. I have taught 30 years in
special education and I have yet to find that an IQ score measured
feelings and caring. I've been at both ends of society. I've taught
the deprived child; I've taught the sharecropper's child; the black
ghetto, in the public schools, in the rural areas and it is a rare
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parent that really does not care what happens to his child. I hear the
cries of the children but I also hear the cries of the parents asking

for help from wherever they can get it. There are only 24 hours in a
day. I, as a teacher, go out at night many times and help parents.

There isn't enough of this. I am interested in prevention. The high-~
risk families, in special education we are dealing with high-risk families,
because they don‘t know. They have potential, true, it is limited, but
they need guidance from all of us. I don't care what the dicipline is
and I am asking what is in our code to make it possible that money is
spent so that these parents get this help. If necessary day by day
guidance so the children do not end up in the courts but they are rescued
far before that time.

Sol Rubin

I am going to remind you of a passage that I read in the course of my
speech and I described it as an innovation and that is the section of
the Model Act that gives the courts the right to order agencies to
provide help to children. Courts do not have that right today. I don't
know of anything in the code today that enables courts to seek out the
kind of help that seriously disturbed dthdren need. They don't. They
typically shop.around or the Director of:Social Services makes 10 calls
to find a place that will accept a child fer services. So I am not
proposing a ‘juvenile court system that Teaves people alone when there is
a serjous situation in which their intervention is needed. Just the
opposite, just the opposite as this section demunstrates. We need
something 1ike that for exactly the reason you spell out. It's the
first statutory language that I know of that says: "any complaints and
so on and s¢ on where services or care to children has discriminatorily
denied such services here were based on race, religion, nationality or a
child or a family's social or economic status". Now we ourselves as an
agency have published more than one study that demonstrates, and I don't
think it has to be demonstrated to you, that discrimination exists,
dependent on a child's or a family's social or economic or ethnic status.
So I appreciate what you've said. I don't think we are in disagreement.

Audience Respondgnt

I would Tike to hear your comments as to why this power should be given
to the court rather than to some administrative agency over on the
Executive arm of the government?

Sol Rubin

Administrative agencies today have the power without any court telling
them what to do and without any legislation of the kind I propose. Who
runs these services? Not courts, administrators. They have the power
and what I've just read suggests that courts intervene not to run agencies
in place of their natural born administrator, but intervene only when
discrimination of this serious kind is evidenced which means when the
administrators aren’t doing the job they should be doing. Administrators
in this country have far more power than Tegislators, judges, residents.

I hope tnat I'11 have time to hear Jerry Milier speak this afternoon.

s

"t

I've heard him speak before on what he achieved in Massachusetts. He
closed down the training school as an administratdr. I don't know of

any judge ‘or any body of judges, including the Squeme Court, the Courts
of Appea];;l dpn'ﬁ know of any legislature that has undertakin as sweeping
a deal as Jerry Miller dealt in Massachusetts. Adviinistrators have the
power. Let them use it properly. Since the meeting is coming to a

- close, I'm going to take one more minute to speak of the applause that
- came more than once. I Tike that because it communitates something to

me about how what I am saying is received and what the sentiment of a

{community is or at least those who are present. I remember a few years
ago at a Congress of Correction and I was up in an analogous position

and I'm afraid my style is not to compose the feelings of an audience

but to stimulate them. So, in respect to the prison problems, I spoke ¥
abogt.the role of an attorney and I recall one corrections officer or
administrator got up and made the most vehement, violent attack on
attorneys. I'm an attorney. Not attorneys necessarily in the correctional
system but attorneys in general and in toto. I never heard such a burst
of applause. ‘

Wi
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7. THE DEINSTITUTIOMNALIZATIOM OF CHILDREN

Jerome G. Miller

1 appreciate the opportunity to share a few ideas on juvenile corrections
with you today and perhaps outline a few of the problems. I notice I
was supposed to speak on institutionalization and I will speak on that.
But there are a few other things I'd 1ike to include today. Mow for
those who don't know what we accomplished in Massachusetts, I'11 outline
that very briefly. In January of 1972, we left the Tast of our training
schools or reform schools. The first shall be last, because the Lyman
School for Roys was the first training school in the world: It was
visited by Charles Dickens on his travels in America. And now the state
has been without training schools for a bit over two years and all of
the upset within the state and all of the ‘concern arcund whether or not
the crime rate would go up or whether or not the recidivism rate would
go up, I think for the most part has gone by the wayside. And I don't
think really anyone much misses those places. The Speaker of the House
was quoted about a month or six weeks ago as saying there's virtually no
political support now in Massachusetts to reopen training schools. That
would not have been so maybe a year and a half, two years ago. I think
there is every indication that they will stay out of them, the alternatives
will continue to grow and develop. That has tremendous implications
pnationally. I think ultimately it may have some implications around
recidivism rates and that sort of thing, but I don't think that's the
major benefit of the move. Now the reason we did that; the reason we
moved entirely out of them was that we felt that training schools are
institutions that coerce their clientele. Many of these institutions
are not in corvections. A lot of them are in child welfare. But in-
stitutions that have people inside them who are there basically against
their will, such large bureaucratic state-run institutions are unreform-
able. I'11 just state that straight out. There is no way that = »s
is going to sustain, and I stress that word, sustain, decent and ¢u l..g
programs in such bureaucracies. That does not mean that there will not
be good programs from time to time or that there will not be decent and
caring superintendents or administrators or program supervisors. It
does mear however, that historically there is no indication at all that
decent programs have been able to be sustained in such settings over

an extended period of time, I think the best one can hepe for is a
charismatic superintendent or an accidental coming together of certain
number of committed staff and a decent program developing out of that.
Then one sees the program go down the drain whenever that staff or that
superintendent leaves or whenever there is a change in the political struc-
ture in the state, Characteristically, that's been the story of correc-
tional reform--that every five or ten years there's an incident, suicide, a
ki1ling, an escape, a riot, calling attention of the community tc con-
ditions in the institution followed by a demand for reform, followed

by an infusion of funds into programs and depending on the ideology

of the times, the programs that are brought in fit that ideology. Sc

i
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you have a period of vocational programs, a period of c¢linical programs,
and a period of this and a period of that. And the situation seems to
have gotten tetter and everyone relaxes. But then you look at it five
or six years later, and you realize it's right back where it was before
the reform, There may he a few differences. The more liberal states
will be redoing the old programs in new buildings. But basically it's
pretty much the same. There is some progress. But in no way does it

keep pace with the progress in the society that surrounds these insti-
tutional settings.

lie tried initially, to humanize the institutions in Massachusetts. I
think we succeeded to quite a degree. The research reports that will

be coming out of the study at Harvard, for instance, will show that during
that first year and half when we moved toward therapeutic communities,
guided group interaction programs, a democratic process in cottages,
that we had significant changes in the kids. The changes, using the same
measures, were as significant as those in more planned programs such as
the Silver Lake experiment. But we saw that as a dead end. It was very
clear to me as an administrator of that agency that I would wear myself
out and my more committed staff out, just trying to sustain those decent
programs, fighting the bureaucracy, fighting the staff malaise, fighting
the political influence, fighting the political patronage, fighting all
cf the things that sustain our correctional system at this time and in
the end we would be worn out. If by chance we could sustain the programs,
they would be a bit better than when we started. However, one has to plan
on being replaced by a staff and administrators who would be willing

to do the same thing and I don't think anyone is willing to do that in-
definitely., Eventually they wear down. I think the reason that places
are unreformable is more political than clinical or professional,
basically, you have societies in corrections that are unaccountable to
their clientele. You have a system that is hell-bent on stagnancy. I
submit that if you ran Phillips Exeter Academy, one of the finest prep
schools in the country, with nothing but a captive group of clientele

in it, that despite the best efforts and the best motivations of the
finest facilities and administrators in prep schools in the United
States that over a period of four, five, or six years the place would
stagnate and go down hill. This is because all of the compromises that
have to be made in such a situation where the clientele are relatively
powerless, will be made at the expense of the clientele. The best one
can hope for is a certain paternalism and the worst one can expect is
despotism. That's been the history of correctional institutions
nationally, adult and juvenile. So we decided we would get out of them,
we moved fairly quickly once we made that decision., We did it back-
wards from what's called sound correctional practice but being we were
the only state that did it, I challenge any other state to show that it
was unsound. Ve moved first out of our maximum security institutions
for the most dangerous, the most "vicious" kids; our Bridgewater--the
so-called "Institute for Juvenile Guidance". 1It's hard to keep up

with the semantics of these places because they do change. It was a
walled, solidly secure institution built in the 1800's, originally it
had been an institution for "defective delingquent" women which was a
diagnosis of the 30's and 40's. In fact we had one youngster who
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subsequently committed suicide who had been kept in the same isolatien
room that his mother had been kept in previously. This is something

of a commentary on the 1ife of institutions. They have a 1ife of their
own and we trot through them various populations, depending on the needs
of the rest of us for social control, for social isolation, for social
stereotyping, and for false reassurance. So we closed Bridgewater first.
We decided on a Monday and a week from Yednesday it was closed, and we
got out of there with a minimum of difficulty. We didn't have any major
incidents in the community. We paroled the majority of youngsters home.

-~ We kept about 15 kids who were with-us on very serious offenses. We

opened a small closed cottage on one of the other institutional grounds
with a special program there. We got out of there with a minimum of
difficulty.. What we found when we went through the population what you
would find in virtually every state, is that the majority of kids
classified as "vicious” and "dangerous" were veally wanagement problems
from other institutions. The institution for the vicious and dangerous

is there to hold together the other institutions and we end up blaming

the victim, scapegoating the victim for what our probtems in other in-
stitutions are. It is very similar in many ways to the so-called status
offense; given many of our schools systems for instance, it's an eminently
reasonable thing to be truant....but rather than deal with that issue,
from what kind of system is a youngster truant? For what reason? It's
much easier to scapegoat, a relatively powerless and vulnerable individual
and, of course, children are the most easily scapegoated. We also learned
that it's easier to get out of institutions quickly and massively than

it is in slow, phased change. MNo matter how many times I say this around
the country, it's -always viewed as a naive sort of statement. Once again,
we in Massachusetts did it, and until someone else can show me they've
done it with their slow phased change then they should keep silent.
Because, in fact, no other state has done it. Margaret Mead commented
last year at an Anthropological Convention in Chicago that these days,
massive and quick change is much more veasonable and less upsetting to
the social structure than slow change. That is quite true, because slow
change in corrections ultimately is no change. Al1 the interests that
would keep the present system going are only peripherally related to

the purpose of that system, which is to guarantee public safety and to
guarantee a certain modicum of rehabilitation of the clientele within
that system. You can survive forever as an administrator of a correctional
agency in the United States if you keep your staff happy, if you stay
within your budget, and if you avoid incidents that overflow into the
community. Of course, that's a totally irrational way to be held accountable
for a system. As I said before, it's very often akin to running a Targe
city hospital on the basis that the doctors and nurses are comfortable,
that no paitents are jumping out the window and that they are staying
within their budget. However, 60% to 80% of the patients get worse while
they are there or die. No one asks about that. If we ran any other
enterprise on such a basis, we would be considered quite irrational,

In corrections, those questions are not asked. 1 think that's the
tragedy, but it's time that people ask those questions. If they did

ask questions, they'd demand basic and massive change. You are more
often asked questions as an administrator that relate to whose jobs

will be affected, what effect will it have on the Tocal econhomy, which
politician will be upset, etc. All of these kinds of issues, that are
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those alternatives are forced. As long as there are warehouses and
dumping grounds, kids will be warehoused and dumped. As Tong as those
places exist, they'll be used. It isn't a matter of there being usgd.
by police in repressive ways or by right wing individuals to be punitive
toward people in trouble, it's not that at all. In fact, it seems

to me the real opposition to basic correctional reform comes from our
liberal friends who would be first to use those places but under a
psychiatric nomenclature. It really doesn't matter whether we call g
an individual "possessed” of a couple hundred years ago, or a "sinner
of 150 years ago, or a "moral imbecile" of the 1800's, a kind of a
medical-religious diagnosis, or a "Constitutional psychopathic inferior"
of the 1920's, a medical diagnosis, or a "psychopath" of the 30's and
40's, or a "sociopath" of the 50's and 60's, or a "person unresponsive
to verbal conditioning” of the 70's. Basically we do the same thing

and that is that we objectify that individual through words, through
diagnosis through labels of whatever the prevailing ideology calls for;
it somehow or other sets another human being apart from ourselves as
quite a different animal from the rest of us. It really dogsn't .
matter much to an individual thusly classified, whether he is put in

a "hole" in a penitentiary, (there's at least something authentic about
calling that place a hole), or whether he is put in "intensive care"

in a hospital for the criminally insane or whether is put in a “free@om
room", (as I saw one of these places called in a children's institution).
I asked how one could justify the term "freedom room" when you take a
kid's clothes off and lock him in a room and they said that the child
has the ability to be free in there and to shout and to kick the walls
and to give free expression. It's very orwellian. In many ways the
prison is more authentic than the treatment center because at least a
"kick in the ass" is called a "kick in the ass" and not “treatmen?“.

It seems to me that the only way we are going to deal with the crime
problem is to get out of the institutions. I think we could get out

of them totally and I think we could get out of them in adult prisons

as well. One state is going to do that in the next decade or two. I
think one European country will do it first. You know we've always

had the technology for handling dangercus rich without prisons. e
never had to do great research projects, we never had to justify whether

a new program works or not, when speaking of rich people who are dangerous.

Now I'm not suggesting that we have aiways been terrible effective

and I'm not suggesting that we are going to be terribly effective now.
I'm not even suggesting that community programs are necessarily that
much more effective than prisons. I would hope they are. I think
it's a deeper issue than that. It's really a matter of whether we are
going to treat other human beings as we would treat ourselves. It's
really a matter of whether we are going to continue to objectify other
human beings, even dangerous human beings, from ourselves. You go

to Menninger's or the "Institute for Living" or McClean Hospital or
Chestnut Lodge or any of the more posh settings where one would pay
$30,000 to $40,000 a year for treatment. You find on the grounds an
"annex", a building, a ward, that's maximum security; that has in it
people who have done-in their grandmother, people who have engaged in
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strange and violent sex crimes or people who have been terribly dangerous i
on the street. The difference is that they are well-to-do people. They
are not misused, they get decent care, public safety is guaranteed thereby B
and it's all a fairly reasonable approach. We've always had that technology. ]
Ye've never done to people in those places what we've done to people in '
state bospita]s. We've never experimented with the wealthy ‘the way we

have with the indigent. We've never called all this horrendous violence, ;
"treatment", It seems to me that's the issue and that's an issue that A
could have been faced 20 years ago. It shouldn't have to be at such |
a late time. There is humane and décent treatment for people who are -
dangerous and one doesn't have to trade off his humanity to ensure public :
safety, because we've never had to do it with dangerous affluent. We

forced our alternatives in Massachusetts. Ue set a date we were going

to close the last training school. We developed as many alternatives

as we could. We closed it and when we started to get more kids ‘than we

had alternatives, we sent them home, rather than back to the training

school. The alternatives began to create themselves. We did this in

an informed way. It wasn't done out of bleeding heart, "mollycoddling",
motive. It was done because of what research tells us about training
schools. As Milt Rector of the NCCD, has said, here in Des Moines,

if you Took at when Lester Maddox was Governor of Georgia; he released

from the state prison a number of people, because he kind of felt 1ike

it and he didn't really do any study as to why. Well some sociologist

looked at the results and he found that those released did significantly
better than the control groups who went out under normal parcle pro-

cedures or those who completed their sentence. Following a Supreme Court
decision in the State of Florida, the state had to release hundreds of
prisoners because of the illegal way in which evidence was gathered against
them. There is no question the majority were guilty of crimes for which
they were in prison. Again someone did a follow-up study and found that
those sent home did significantly better than the control group that :
went out under normal parole procedures or the control group that completed
their sentences. The most danger lies in sustaining the present system

which is actively creating crime and violence. No alternative would

probably in the Tong run be a 1ittle bit safer. We didn't have significantly
more crimes in the street involving our kids following the closing of
institutions. Maybe we were Tucky. I don't know, but, in fact, it didn't
happen. In fact, for that three or four months in early 1972 when we

didn't have enough options and were sending the kids home, we didn't

find any great upsurge of recidivism violence. Eventually we created

more alternatives and it worked out, I feel, quite well, Ve made a couple

of mistakes; one of the biggest mistakes we made was thinking there had

to be residential alternatives for most of the kids in training school.

In fact the number that need residential alternatives are very small and

we should have developed a lot more non-residential supportive alternatives.
Eventually we did so. We did most of it administratively, most states in

or a new act of the Legislature. I think it's unkind to legislators

to expect them to take the Tead. If we administrators are supposed to
be the experts in the field, it seems to me that we should then put our
money where our mouth is and we should move in those directions that we
talked about for so many years. How many years have we heard from the
average prison warden or the average superintendent of a training school
or the average commissioner of correction or of juvenile services that
60% to 80% of the kids in our facilities don't need to be there or

of the adults in prison that don't really need to be in prison.
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The problem is when you ask that administrator to pick the 60 to 80 %?;:‘;t ii time we start doing what we say we have been doing. It's
percent, it's very difficult and most won't do it. They fall back ourselses ort exposing our own problems because thereby we might make
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reform. The value of community corrections is not that it cuts the crime | as human bes We can treat those people decently any humanely
rate so much, the value of community correction is that it forces people 3 sense he11n%§5 we 932 show a much more sublime society and we can in
to rethink some things. There is a British psychiatrist by the name of that we havg shorio%TE Y gvogye a bit. Because it seems to me as'well
Ronald Laing who comments that diagnosis is a "social prescription”. . sustaining syet t%ves} 0 1ive and that we spend too much of our time
We often think that our labels, our diagnoses relate to some scientific teach us %e ys eﬂsh at tear us apart from one another and that |
entity. In fact, I don't think that's true in areas of social deviance. we don't m ar and katred. The time is ripe, It is critical becausé if
The diagnosis that we set up relates to the options that we set up to -.move quickly, the technology to repress will be ‘upon us and,

X et m . : then ultimately it will destr ime is i .
fulfill the diagnosis. If you have repressive treatment options, you oy us all. So the time is ripe to move .
will have repressive diagnoses. There is no more repressive a diagnosis from what has hurt us a1l so much. P ’ gway
than “"sociopath". Once someone has been labeled a sociopath, one can i
do whatever he will to them, either under professional or unprofessional ' i
auspices and no one will much object, If one did to the people in one's ‘
own family, what we do to "labelled" people in institutions, one would ‘ : )
be so labelled oneself. Therefore, it seems to me the value of the
community program will ultimately be that it will widen the treatment : ” kY
options. It will widen the options available to the diagnostician and 1 k
as a result the diagnoses themselves will change and as they change 3
we'll all humanize a bit. To the degree that one knows another, even
someone who has committed a heinous and tragic crime, to that degree
it's very hard to be punitive toward that person, because to the
degree that someone knows someone, to that degree they understand
them. Even though we may not excuse behavior, at the very least ve
can do another the dignity of understanding them as human beings.
Ultimatley the value of community corrections will be that it will {
put more people in face-to-face relationships and it will make our social a
problems more obvious and more able to be dealt with in the community. }
I think one can't blame the average Joe on the street for being
disgusted with corrections and even more importantly, one can't blame
him if he says "I've had enough of mollycoddling and therapyzing of
kids when it doesn't work and they are out mugging and beating people,
etc. etc.". Particularly when we in the field have misled the public
into believing that we have been "therapyzing" and that we have been
rehabilitating and "mollycoddling" when, in fact, that hasn't been
happening. Would that there were a little "mollycoddling" going around.
In fact that hasn't happened. Our rhetoric has been far askew from cur :
service. I can understand when Nelson Rockefeller backs repressi%e ;
drug laws saying publicly that we've "tried everything". "We've tried

all these drug programs; we've tried all this rehabilitation and it
doesn't work". Well, I can understand that, because someone has obviously
led him to believe they've tried all that in liberal New York state.

But if you look at the situation, very 1ittle has been tried. There

has been very little in terms of rehabilitation. It's understandable

that the average Joe on the street gets confused and upset. I think
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SPEAKER AND AUDIENCE INTERACTION

Audience Respondent

I'm from Ames. I work with youngsters who have been to the state training
schools and the state juvenile homes and I'm interested in how the role
of the workers in Massachusetts who worked in similar positions changed
after the schools were closed and perhaps what kind of supporting services
were also needed in that sort of work? :

Jerome Miller

Well, we had a very difficult personnel situation in Massachusetts in

the sense that virtually our total department was hired through political
patronage; of about 1,000 employees, at least 800 had been politically
appointed. We had approximately fifteen different budgets, and the
budgets were assigned by institutions so we had no authority to transfer
anyone, ‘in fact, I really couldn't transfer someone from one shift

to another without getting a call from a legislator. So we made it a
voluntary thing when we moved. We didn't have authority to transfer

staff but we did have authority to transfer kids and so basically what

we did was to empty the institutions of children first. Then, I think,
you see what goes on politically in the sense that it was more comfortable
not to confront the issue of what do we do with staff and just leave

them at empty institutions than it was to have to confront that in the
Jegislature. I think if we'd had to confront that we wouldn't have

gotten out of the institutions. We Teft it up to those staff that

wished to get retraining and to heip us in community programs as parole
aids, or parole or community workers in group homes. We assigned some
staff to private group homes te help out, that sort of thing. A large
percentage did that and a Tot of the old line staff really did a total
turn around and were very, very helpful in the new program. A lot

didn't, a number just stayed at the institutions and refused to move and
we just left them there. We offered as one option simply taking your

full salary in a kid, right, out of approximately 1,000 staff, one took
that option. We did that on a very basic sort of a financial consideration
in the sense that the average cottage supervisor's salary was a bit less
than what it cost to keep the kid in the institution a year. The costs

as you know, nationally now are very high. In I1linois right now it's
running between $20,000 and $26,000 a year per child at St. Charles and
Geneva. New York, it's $22,000. Rhode Island about the same. Connecticut
about the same. Massachusetts, when we left it was about $15,000 to
$18,000. So we just left that issue up to the staff. We didn't get
involved in any wholesale firing. One of the reasons our budget went up
dramatically is that we did leave that issue and we build a side by side
system; a community system, and we left all the institutional staff

alone and I think that's probably at the heart of the issue that the

best institutions that I know of, are those that have staff and no
inmates and they run very very well. Meals are served on time; the

lawns are well-kept; everybody comes and goes and they are a very comfortable
places. I'd recommend that to every state.
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Audience Respondent:

I'm a School Administrator and I wish to know a Tittle more about the
alternatives. Could you expand on some of the alternatives and which
one worked best for you? Was there a follow-up study done? This is
what I'm interested 1in. ‘

Jerome Miller

We avoided setting up state-run alternatives. Initially it was our plan
to set up group homes run with state employees. When we costed it out,
we found that for the state to run one it ran at least double, if not

~ triple, what it would cost a private group to run a similar institution.

You get into central purchasing; you get into having to have three

~ shifts of cottage parents; all sorts of issues that were issues at least

in Massachusetts' personnel code. So we decided to contract with
private agencies and there were not a lot available when we started:; but
when the money became available to contract, a lot of agencies created
themselves and a lot of existing agencies that never thought of handling
deTinquents began to handle them. We just open the doors to a Tot of
things from which our kids had been excluded. For instance it had been
a rule in the Department of Child Welfare that delinquent kids were not
put in foster homes as were welfare kids. We got that rule changed and
we found a Tot of our kids did very well in those kinds of foster homes.
We were wide open to about any kind of treatment that was humane and
decent and that was on the up and up financially. We didn't subscribe
to any particular ideology. We had centers that were behavior-modification
centers; we had guided group interaction programs; we had a Black Muslim
group home; we had proposals for a Zen Buddhist group home; we had,
well, you just name it. We sent kids to a prep school; we sent kids to
those schools you see advertised on match boxes; you know, get a high
school degree, call us. We enlisted kids in the art museum courses; we
got a consortium of Boston artists to contract to take kids 18 to 20
hours a week. We contracted with universities for empty dorms as group-
homes; we contracted with university students to provide 15 to 25 hours
a week in individual advocacy with kids. Some of them started up non-
profit businesses run by the students and the kids together. We contracted
with a very expensive private psychiatric facility; for instance, McLain
Hospital. We sént a number of kids there on very heinous murder cases.
We paid McLain Hospital $36,000 to $40,000 per kid per year and we were
able to do all that once we weren't paying say $15,000 for every kid
committed to the department by incarcerating them. And a lot of these
options over a period of time will work some won't. My own feeling
about it is about 10% of your options ought to go under every year. " It
at least tells you you've got an alive and vibrant system and you know
you are getting out the ones that aren't any good and new ones are
recreating themselves. I think part of the problem in corrections is
that we've never been able to do that. If you have a lousy cottage,
you'll spend years turning it around in the state system. There 1is no
way to get out of a system that doesn't work. If there were, of course,




we would have been out of this total system years ago. Now in terms of
the study, there will be very good studies. The Harvard Institute for
Criminal Justice is doing a longitudinal study from 1969 through 1975
and their first major article is in this present issue that came out
last week in the Harvard Educational Review which kind of outlines what
“we did. The recidivism statistics will start generating around May or
dune; initially, it looks really quite good. I'm not about to say it
will necessarily hold up but I think it will be at least as good and
probably better than the old system. A1l in all, I think you have to
have good evaluation but, it's interesting, people keep asking for an
evaluation of new programs before they move out of the old ones when all
the evaluations of the old programs say they are no good. It's an odd
sort of paradox that very few people have confronted. The major finding
of President Johnson's Commission on Law Enforcement created LEAA; the
major finding in the juvenile area was that the best service we could do
any juvenile is to divert him from our treatment system; to keep him out
of the system we've set up to treat him. Well, if that's real, at least
we know then that we've got to do some alternatives. We've got to do
sometning else and in fact that is real. 1 think it's been borne out
again in a book by Wolfgang and Sellin (Delinquency in a Birth Cohort.
Chicago: University of Chicago Press, 1972). We also need a lot more of
what Schur calls radical non-intervention (Radical Non-intervention -
Rethinking the Delinquency Problem. Englewood Cl1iffs, N.J.: Prentice-
Hall, 1973). We need to leave a lot of folks alone.

Audience Respondent

Were the children split up into groups or singled out individually or
how did it go? Did one say a church group contract for 10 students or
what?

Jerome Miller

No, we assigned kids geographically on the basis of regions. We broke
the state into regions., We set up regional offices, assigned regional
directors and assigned kids by region unless there were very severe
emotional disturbances of some sort that could not be dealt with within
the region. If there were not enough kids from that region to sustain
the program, we had a couple of statewide programs. We have a special
program for about 35 kids who were with us on very serious charges,
under mental health auspices. It was under a private non-profit psychiatric
corporation, but virtually all of its staff including its director were
ex-offenders and they were very, very good. It was a secure facility,
but we got the kids out of there within two to three weeks at least
during the day with someone with them. There are ways to have that kind
of security with kids without having to lock them up. Then we moved
them back to the community within a matter of three to four months on
some kind of trial basis. The idea of Tocking someone up just doesn't
make much sense anymore. Unless we are going to say they stay locked up
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until they get old, you know, middie aged or something, because there is
no evidence I'm aware of that locking a kid in a lock facility in anyway
makes him less dangerous. You could cut the crime rate, I guess, if you
locked all the dangerous kids up but eventually they come out and new
ones come in. You just produce them and that's the situation we are in
now; a certain number coming in, a certain number coming out and we're
okay. I have a hunch that when we first started doing this there was a
Tittle respite in the crime rate when we took the first group in and
Tocked them up. Then as they start to come out, they are more serious
and it escalates. You should realize that our tradition in the United
States is to Tock people up a Tong time. We have the longest sentences
in the Western World. I lived five years in England. You would have
almost had to ki1l the Queen to do more than four years in England as an
adult. They give life sentences, but average 1ife sentences are four
years because they say, and quite rightfully, if we keep an adult in
prison more than four years we've destroyed him and we'll have to reap
the consequences. But those options did develop; one thing that again
sounds naive but it worked. I don't think it's naive in terms of social
theory. We only allowed so many dangerous kids per region. We gave
each regional director a certain number of slots in the maximum security
unit for dangerous kids and if he had five slots and he got a sixth kid,
he had to declare one of the other kids not dangerous. That worked. In
fact the defining process is so easy to define people as dangerous to
avoid risk to the definer at maximum risk to the definee. When I came
to Massachusetts I was told by the Chief Judge of Boston Court that
every kid we had was dangerous, 800 to 1,000 the words were the dregs.

Well in fact, that wasn't so and in fact of those 800 to 1,000 we ended
up with 35 or 40 that needed a closed setting. I think that will creep
up, I bet it will creep up to 100 - 150 in the next couple years. It
won't creep up because of that judge; it won't creep because, as 1 say,
of public outcry; it will creep up because of some psychiatrist or )
social worker is talking about the need to set limits and develop special
units and that would be the backdoor to which we get back in training
schools. The first person to call for the reopening of the hole at )
Bridgewater after I closed it and outlawed its use was a child psychiatrist
who wanted to motivate a kid for therapy. If you want to see the worst
institution in the United States go to the instituions under psychigtvic
auspices run for the criminally insane. They are run with people with
fine degrees and they are among the worst.

Audience Respondent

I'm from Greater Opportunities and I was wondering whether the youth
involved had any choice in where they were assigned and how they feel
about the change?
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Jerome Miller

That's a very good question and it's at the heart of what could be
problems in the system eventually. They did have choice and that continues.
I am very leery that that will be eroded away over a time. I think we
were able to show the fact that we didn't endanger public safety, but we
also kept in mind that we have a different standard and a different set
of values for wealthy kids and that's been kind of in the system. We
kept saying to ourselves, we shouldn't ask anymore of these dangerous
kids than we would ask of well-to-do dangerous kids. If anybody in this
room had a kid who was in trouble in your upper middle class and you
wanted to buy care and you took him to X institution or halfway house ovr
group home or treatment center and they mistreated him or if he didn't
Tike it even and you went back and took him out, there wouldn't be a
great hullabaloo about it. You would take him somewhere else and try it
and you would ask very hard questions 1ike when is he going to get
better? Why did you do that to him? Why is this happening? Why is
that happening? And we take it as a given in child welfare, as well as
in delinquency, not ask those questions for the poor. Immediately it's
called manipulation. They are manipulating and if a kid wanted to leave
a particular place, you were playing into his pathology by a¥iowing it.
We allowed it, Now we didn't allow them to run loose in the streets but
we allowed some choice and if he didn't feel that such and such a place
was working out, at least it was open to discussion. We might try to
talk him into going back but it was open to discussion and if he didn't
seem to hack it af all, it was hoped that some other place would try it,
Ultimately then the best places will survive. It's a very conservative
philosophy really. I think if we had a Tittle free enterprise in corrections
we'd all be much better off.

Audience Respondent

I'm a Juvenile Probation Officer. 1 realize first of ail that research
on a project 1ike yours is probably years in the making.. I did send a
personal letter in February to the Supervisor of Police Cases in Boston
Juvenile Court, and he responded to me very briefly and I wonder if you
would comment on this letter?

Jerome Miller

I don't know him. I know that we had major confrontations with the
Boston Court while I was there and that was always the case. It was
more of a personal thing between that judge and myself and the blame is
equally shared. But, if you want statistics on how those kids are doing
what, I would suggest that you write Lloyd Ohlin at Harvard Law School,
Institute for Criminal Justice, one of the most eminent criminologists
in the world. He's written at least two dozen books, and they, as I
say, will have a very complete study. They are doing everything from
the political imp1ication§ of the change to an analysis of every type of
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id i : i ber of years.
kid in every type of program and how they did over a num
Their initial analysis are based really on self-concept measures and
their initial analysis are very positive. Lloyd tells me informally

that he is very optimistic on the results.

Audience Respondent

Well, if I could just briefly read this statement. “T'm in recelpt of
your letter dated February 28th, 1974, in which you were»reques@?ng an
evaluation of the success or failure of Dr. Jerome Miller and his impact
on treatment of delinquent children in Massachusetts. Any response in
depth to your question would require more written mqter1a1 than you
could easily digest in this reasonable time so suffice to say, Dr. ;
Miller effectively reduced a workable, improvable system to total anih.
utter chaos. It is my considered opinion shared by many others that this
disorder was what Dr. Miller intended from the outset.

Jerome Miller

That's right . . . .

Audience Respondent

W . . . His successor in public statement is quoted as.say1ngv1

proposed a half-way house program, the purchase of service qoncept% Dr.
Miller saw himself merely as an agent of change. It s agreeduthadﬁman¥ed
childrenhad previously been confined to training school could b§ t1ver
into placement without posing any danger to-themselves or to sociely.
However, for that small percentage of chronic offende(s whqse’agt1—

social activities is a source of most serious disruptions in urban

areas, no service or treatment program 1is 1n effect or has been ;1ncgd

Dr. Miller's arrival. The courts of the Commonweq1th have been forc : -
in the absence of secure facilities to send juveniles 1ntq the cr1§1ga
justice system which accounts for the 1ow§st average age in a Concor
reformitory in the history of this state.

Jerome Miller

] je been
e respond to that because that's an out and out lie. That has
tggtgred agout by that particular judge and by his court’because most of
his people are political hacks and I would take for grantgd tge¥ éIe o
speaking for him. I would refer you to a study just publishe aiw %%t e
by the Academy for the Study of Comtemporary Problems at Betelle Institu

in Columbus, Ohio, called "The Disillusion of Training Schools in Massachusetts" .

i jon i i What he is
There is a section in there to answer tbis sort of rumor . X
re?erring to is the fact that that part1cu1ar Ju@ge, every year I gas in
Massachusetts introduced legislation while we s§111 had nothlng but
training schools, to allow him to confine kids in the adult jails, 1in
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the 12th Street Jail which I was personally able to beat down two years
in a row. The numbers of kids in the adult system in Massachusetts are
Tower percentagewise than in the history of the state and this Betelle
study gives a breakdown month by month of the numbers of youngsters in
the adult state correctional system under 8 or 10 statewide so it just
isn't true and ask him his sources, ask him to give you a breakdown.

The breakdown we got came from the Department of Corrections which runs
Concord. It just isn't so. There is a great need to think that. Now
probably what he is referring to is the tTact that he had a few temper
tantrums in court and bound kids over to adult court but by binding a
kid over to adult court that does not mean that the kid is sent into
adult prison. If the kid is given all the guarantees of the adult
court, most of those cases are either dismissed or he is put on probation
or sent back to the youth department and very, very few go on to adult
prisons. Let me just add one more thing. I challenge any state in the
Union which has training schools to show a Tower rate of kids in the
adult system. I would think you would find a fair number of kids in the
adult system in every state in the Union. And I think you would find it
higher in the vast majority of states than in Massachusetts and I throw
that challenge to Iowa as well.

Audience Respondent

Just to finish, just one more. "Most of the offenders so incarcerated
in the past would have been in training schools with youth of their own
age instead of of with hardened adult offenders. Police departments in
this area are constantly arresting and rearresting the same offenders
who are turned over after court appearance to the Department of Youth
Services only to be released without significant supervision on the day
of their commitment. In effect, the same children are committing more
offenses than ever before and receiving less treatment, less intensive
supervision than ever before." This is signed not by the judge but by
the Supervisor of Police Cases, Boston Juvenile Court.

Jerome Miller

Well, as I say the clerk would speak for the judge. It's that kind of
court. I'm sure it wasn't sent out without the judge's approval. I
have no response other than to say that it's untrue and it's the kind of
comment I would expect from that court. I think we will have to stand

on the solid statistics. Those will be developed. There is no indication

that the crime rates have gone up. I think there may be some frustration
over individual kids where one was used to seeing them disappear for 8
or 9 months and they didn't disappear that often and they got back into
trouble again earlier. Although the old system showed them getting in
trouble in more serious ways when they came out anyway. A1l I would
suggest to that person or te the judge is to those who worry about that
is that we just go on sound statistics. It's been two years now, Not

on rumor, not on need to believe anything and I'11 stand that program

it i

statistically against any in the county and that's about all I can say
about it. I think we'll have those with the Harvard Study. That sort
of comment was made at legislative hearings beginning about the first
four months I arrived all the way until I left. The idea of leaving the
department in chaos and all that. We did a lot of chaotic things. It
needed that. It needed a bit of that but all in all it's a much better
system than it was. I wouldn't claim, incidentially, to be the best
administrator around, but as Adlaj Stevenson said, "Bad Administration
may wound Good Policy, but Good Administration will never save Bad
Social Policy." '

Audience Respondent

I'm from the Metropolitan Criminal Justice Center in Des Moines. Two
questions., First of all, I've heard your work in Massachusetts critized

by some people who say that there are still a Tot of kids from Massachusetts

Tocked up, not necessarily in Massachusetts, but in other states. Could
you please comment?

Jerome Miller

Yes, I've heard that rumor too. And the Betelle Study answers that
specifically. I think that they got it confused with the Division of
Child Welfare, which was not my department and which had many hundreds
of kids out of state. That's something that every state should look
into. When I took my job in I1T1inois, we found 800 I11inois kids out of
state, 600 in Texas in Child Welfare. But that was not the department
that I ran; of approximately 3,000 kids in the last year there may have
been 40 or 50 out of state. The majority of those would have been in
New Hampshire right on the border and would have been in a community
thing but they were across the border. We also made use of a number of
schools in New Hampshire. One of the rumors is that we sent all the
hard-core kids out of state. That is just not true because the places
we used out of state were either group homes or regular prep schools and
there happens to be a number of those in New Hampshire. I would guess
40 or 50 of the 2,000 to 3,000 kids in a period of a year might have
used pne of those places.

Audience Respondent

The second question is what are you doing now in ITlinois as compared to
what you did in Massachusetts?

Jerome Miller

Well, in I11inois they have a much larger agency and I'm trying to deal
with the bureaucracy in it right now. We have 28,000 kids there all
dependent, neglected, all minors needing supervision and a number of
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other things. I'm dealing with that first and then I'11 take on the
juvenile correctional issue. I've only been there about a year and I
anticipate we'll receive all the justice department money next month to
begin developing the alternatives for delinquent kids. I think that
will grow and we'll have the fyll support of the Governor in moving this
direction in I11inois. There will be similar moves in other states,
some brought on by the courts, Texas for instance, one of the most
brutal systems I have ever seen in the juvenile correction system.
People think that we are talking pulp magazine stuff or you are talking
historically in the 1800's. But in Texas as recently as last year,
before the trial started that I testified at, I went and observed it
myself. Kids were being teargassed, they were still being put on chain
gangs without the chains but carrying shovels full of dirt back and
forth. They were still kept in solitary for days and days. They sti1l
had a system where you worked on this gang at this nonsense work in
silence from six in the morning until noon with 10 minute breaks in
which you kneel down and bow your head. Then at noon, or thereabouts,
you all are Tocked in individual rooms, never allowed to speak, never
~allowed to lay on the bed or extra bad time is added. If you fall
asleep, extra bad time is added. You sit there in silence, meals are
slipped to you through a slot in the door and &t nine o'clock at night a
man comes around and says you can go to bed. You can sleep until the
next morning when you can get up and do this same thing again until
noon. If you act up, you are put in a steel room and a canister of
teargas thrown in after you and the door shut and you are left there
until you vomit your guts out all over the walls. That was the treatment

for delinquency in Texas until last year. I don't notice any declining

recidivism rate in Texas.’

Audience Respondent

I'm the Director of our Family and Adult Services in Iowa and have
responsibility for our children's institutions and also the placement in
community services that we are trying to develop. I will be frank with
you. We are taking a planned approach to developing our alternatives.

I agree with you wholeheartedly that it does not need to be the whole
emphasis on placement. We want to do something with service. I would
Tike to know how you were able to handle the appropriations and funding
necessary to handle this kind of fast move. This is really where we are
in the crunch. ‘

Jerome Miller

Well, we were very luckly in that we got about two million dollars of
law enforcement assistance money and we used that as our stretch. We
used that for the period in which we got out of the training schools and
then we got the state Tegislature to come through with some purchase and
care money during that time. 1t was a whole process and we were very®
lucky and we kind of forced, I guess, the options. Ultimately, the new
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programs will be substantially less expensive than the old anyway and we
were able to sell the legislature on that. We had good bi-partisan
support. I was a Republican appointee in the Republican administration
and we had Democratic support. People should realize this as well.
People think that Massachusetts because of the McGovern thing and all is
a very super-1liberal state and, in fact, and I say this as a Midwestern,
Minnesota is my home, Massachusetts is very conservative in these areas.
It is not a liberal state in certain areas and correction is one, and
Massachusetts is a rural state. That might surprise people, basically
it's a rural state. It's a gossipy state. If we had any problem in the
far west of the state, it was on the front page of the Boston papers
within six hours. I was that sort of a situation, so it wasn't an easy
task based on any liberal consensus. .

Audience Respondent

Did you have open-ended funding where you could just draw on the commissioned
funds?

Jerome Miller

No, we had Timited funding but we had an open-ended approach to what
options we were going to buy, what we might use and we decided that we
would spend the most on the worst. If you will, that we would deal with
those kids first and whatever we had left over we would use with other
kids. Again I think it flies in the face of some of the classic ideology
around diversion and around prevention. But my own feeling is that we
have to spend the most on the most unsalvagable first. And I think -
that's true in all human services. I think it's a great hypocrisy, . for
instance, to talk about a fine preventive program in mental retardation,
if you have any profoundly retarded kids lying around in their own urine
in a state hospital. That you deal first with those kids and you spend
all you've got making it decent for them, knowing you might not even
succeed, making it decent and the best you can do as a human being and
then you work out from that. That's basically what I think human services
area all about. They should ennoble us all and make us feel better
about ourselves. If they don't, there is something wrong.

Audience Respondent

I have a second question. The children who come through the courts and
into our institutions or to the department for placement usually have
had trouble with school. This is the route through which they have
come. We feel they need to go back and successfully adjust in that
community again. What has been your experience with their re-entry and
involvement with the educational systems in their community?

Jerome Miller

That was one of the options we bought. We bought a lot of alternative
schools. We bought a lot of free schools. We bought a Tot of tutors.
A lot of the kids that were incarcerated could make it very well with

s
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some tutoring help and someone to spend a lot of time with them during
the week. A lot of kids that had been excluded from the school system
and became a delinquency problem could make it reasonably well in a less
structured school system or in a store front school. We did a Jot of
that, a lot of those kinds of educational services. I think ultimately
in child welfare that's going to be an issue. We have one informal
study' in I11inois, for-instance, showing that fully 30% of the kids that
we've removed from homes and placed in foster homes or institutions,
fully 30% of those kids could be in their own homes if there could be an
alternative program for school aged kids in the community. I think we
have got to develop those.

Audience Respondent

good game when we haven't produced. We've talked about all the good

I'd Tike to know if you really do see an effective role for the so-
called PTA?

Jerome Miller

Yes, my own feeling in child welfare, generally in correction as well is
that one of the greatest dangers to it is pseudo-professionalism rushing
in and putting everything under professional offices. I think I have a
much greater trust in the average man in the street in this regard when
he knows the facts than I do in my professional peers . . . No, I do . .
By the same token I have a much greater trust in Joe-six-pack than I
do in an ultra-liberal. I say that as someone who considers himself a
liberal. But I have learned from bitter experience in Massachusetts
with my liberal friends when we talked of putting the halfway house next
door to them, they were a 1ittle upset. When the chips were down I had
to depend on lay people. I couldn't depend on the professionals and I
couldn't depend upon my liberal friends that much, I think the problem
is that we have not informed the average Joe about what we are doing. !
He doesn't know so he doesn't see the need for change and we've talked a

things we are doing and when he doesn't see production, he gets disillusioned
and wonders what the hell is going on in these places. They've got all

these big programs and I still see the crime rate going up. I think

that the backbone of any system of change in juvenile corrections or in

adult corrections is going to have to come from that broad middle ground i
of average people who want to get involved and have decent hearts and i
want to do some good things. That's the middle ground of the service i
clubs, the American Legion, the Rotary and the average fellow and once !
they get into this, then it is going to be won. The problems is that ;
they have been parlayed on the wrong side of many of these issues very i
often by some people who should know better, who are talking a liberal [
rhetoric but are giving out something quite different, and I think once
the average Joe understands that, we are going to get significant chdnge.
In fact they are just going to demand it and, as I say, there is no
great groundswell in Massachusetts to go back from the average Joe.
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That just isn't there because it is their kids that are being hurt by
this system and it's their families that are being hurt by the kids that
get hurt by this system. Yes, one more and then that's it.

A

Audience Respondent

I just want to make a comment. I'm a VISTA volunteer working with youth
programs in Des Moines and I taught junior high school from '69 until

'73 in my hometown of Springfield, Massachusetts, where they bussed kids
from this local detention center to the neighborhoods to get their
schooling. This is a personal opinion, but I think I can personally
account for the fact that I never dealt with a group of young individuals
who were fast becoming misfits, who benefited more from any action more
than they did in '72 when they were finally considered children with:
problems to be helped, rather than problem children that had to be taken
away and dealt with.

Jerome Miller

I appreciate that because that was a very active place and still is
primarily because of the association with the University of Massachusetts.
One of the Tegislative commissions that investigated it was appalled
because they said they couldn't tell the difference between the kids and
the staff which I think is one of its strengths. But it was a very fine
program and it still is and I appreciate that very much. We overuse
detention. The City of London, the largest city in the World, never had
more than 35 kids in detention awaiting trial. Now they have hundreds
awaiting trial but they have developed options. Our Westfield units
began to develop those options and it was a decent thing.
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8., CHILD ABUSE IN IOWA: A CRITICAL PROBLEM
Truce T. Ordona

I am going to talk about the indicators of potentials for child abuse.
Number 2, the roles that are played by the parents, the child and crisis.
Next, I will address myself to a bit of psychopathology, then I will
address myself to their indications for treatment or correction or
remediation. Then, hopefully, I will be able to cover, if I still

have enough time, caveats, the kinds of things you should be aware of
in this day and age where we have a good bill and the kinds of things
you should Took for when you go into the child abuse field.

First of all, before going further; one of the things you should realize
is that a Tot of people who are working with children really don't

Tike children. 1In fact, a Tot of pediatricians hate kids. That is
probably why so many pediatricians use shots: A lot of psychiatrists
don't Tike children either, and that's probably why our beloved

friend from Massachusetts who is a very "soft spoken unassertive
fellow" had a harangue against child psychiatrists. Let's talk about
the kinds of things that we would call child abuse. Now there is a
public Taw No. 93247 which was passed by the 93rd Congress. It's
called the Child Abuse Prevention and Treatment Act. The definition

of that act of child abuse is as follows: "Child abuse and neglect is
the physical or mental injury, sexual abuse, negligent treatment or
maitreatment of a child under the age of 18 by a person who is re-
sponsibte for the child's welfare under circumstances which indicate
that the child's health or welfare is harmed or threatened thereby "

I think this is a very good but dangerous definition because, like any-
thing, Tike any good thing that started out good: like sex, love,
motherhood, things can be bastardized by some smart lawyer, some smart
child, some smart parent. So with that as a jumping off point, let me
give you two quotes. "The parent's childhood loads the gun, present
Tife conflicts causes the parent to raise the gun, the child's specific
needs help pull the trigger." That's a quote from Milowe who was a
doctor who wrote a lot about child abuse. The second one, which I don't
agree with much, is from a fellow who lived between 1712 and 1778,

it is Jean Jacques Rosseau. He said, "Let us speak less of the duties
of children and more of their rights.”

Nobody can talk with authority about the incidence of child abuse be-
cause nobody has done a very comprehensive study of child abuse because

very few states really have these child abuse laws that are well enforced.

But one Kansas study shows that 70% of those cases reported to be
severely abused were below the age of three years old. Thirty-two
percent were below 6 months old. None were above 13 years old: they
probably were big enough to fight back!!. A Denver study showed that
twenty-five percent were under one year, forty percent were under

two years, sixty-two percent were under four years, twenty-five percent
were between the ages of four years and ten years. Those cases where

1. Goldstein, Joseph; Somit, Albert and Freud, Anna. Beyond the Best
Interest of the Child, 1973.
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there vere deaths were usually done by females. Overall, however, in :
the overall statistics perpetrators of child abuse, there were more males. .
What does that say? What that says is what Goldstein and his group are

saying and what Harry Harlow has been saying and what a lot of authorities

have said about the myth of the maternal and the paternal instinct.

One of the things that has been bandied around is that mothers have a T
maternal instinct. That's a bunch of poppycock. Like a Tot of apple
pie is poppycock too, so is the flag sometimes. So I have already
stricken three institutions: it seems to be the fad anyway in this
convention so I might as well join the club., The studies of Goldstein
in his book would provide you a very good 1ist of the bibljographies.
This is not my conclusion. This is a conclusion of an expert way back
into Rene Spitz. Spitz studied the effects of non-mothering on the
part of juveniles, teerage, and illegitimately pregnant mothers who ) i
were placed in an institution called "The Hospital" where there were
children who died because the mothers disregarded them completely.

There were those children who led a fairly good relationship with:

their mothers but whose mothers suddenly for some reason or another just
disregarded them and then these children just slowly died off. It's

a very painful book and there are movies that Spitz has been showing

around the country. I don't know if they are still okay. But this

is one of the studies. The second study is the study of Harlow. Harry
Harlow from Wisconsin and there are a lot of other studies which, you

know, you can go into if you get the book. Mow, let me go into talking
about determining the potential for abuse. The first thing one has to
look at is how the parents were reared. MNow this becomes more significant
as we go into psychopathology. I dare any parent here to stand up and

say that he or she went to graduate school in college of parenting.

Nobody? We license doctors, we license attorneys, we license social
workers, don't we? Why don't we license parents? So, since we don't
license parents, since we teach them American history, but we don't

teach them how to be parents, and since they don't have maternal instincts,
where the hell are they supposed to Tearn about parenting? In the

school bus? In the gutter? From Playboy? From the Bible (that's

one of the worst sources of parenting)? Where else? Why is this a

very important point? Because the study of Helfer and KempeZ: and

his group and other groups have shown that the way a mother and/or a
father was raised often times determines the potential for child abuse

if there is a combination that clicks. MNow there is a very elegant

study by Oliver and Taylor which was published in the British Journal

of Psychiatry in 1971. It talked about tracing five generations of ;
severe child abuse in the same pedigree. I have a copy of that if you -
want to send me money for handling it since I am just a poorly paid coolie.
And these two authors were able to pinpoint the five generations and

they showed incest, child multilations, the most common of which was

the genitals, filicide, (killing the child). It is very important

because those mothers or fathers who were not mothered by their mother
tended to have a greater than normal tendency to batter children. The
kinds of severe heinous child rearing these parents were subjected to
often times made them impose severe expectations on their own children

and I will go into that later on.

2. Helfer, R. E. and Kempe, C, H. The Béttered Child. The University of
Chicago Press, 1968. ‘
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Now letl's talk about the thing called "a pattern of issolation". The
first book by Helfer and Kempe called "The Battered Child Syndrome"
which I think was published by the Chicago University Press, they were
talking about some of their patients who would keep their blinds drawn
even in the middle of summer. It's not because there were as tanned as
I am and they didn't want to tan anymore. It's because they didn't want
the neighbors to Took in. They didn't want anyone to look in and criticize
them. In fact, some of their patients refused to go to car washes because
the car wash attendants might talk about their cars because of the rust
and the dents in their cars. So the kinds of things that you can ask
your clients, you know, where you have a fair degree of suspicion of
potential child abuse. (I am talking about potential child abuse, now)
are the following: What kinds of things make you feel really nervous
and upset? Some of them will tell you, "When somebody stares at me

when I nurse, for instance, and they look on." What kinds of problems
do you have with your child's behavior and what do you do to control

this behavior? Like for instance, I had a friend who was a champion
boxer in my country. He was my classmate and he came to me after he

won the Diamond Glove Championship and he just had a one-week old child.
At that time, this was before the civil war, I didn't read about Helfer
and . Kempe, so this fellow came to me because I was a doctor and he said,
"Do you agree with me that a child should learn how to mind at the age
of one week?" I said, "What?" "Well, I gave my child a swat, you know."
He brought this child in and he had a big black eye. I said, "You

gave the child a swat, the same swat that knocked out your friend last
night?" He said, "Yes. Because I read about this doctor who said you
should train your child from birth. It's called behavior mod. Have you
heard of that?" I said, "no". OQkay, now this is one of the questions
you should ask these people., How do you handle these kids when they cry?
This is called a behavior problem for some. The next thing you can ask,
for instance, is what do you feel inside you when the baby cries? Some
of them can answer, I feel 1like crying too. And I'11 explain that later
on, what that means. So, like for instance, what do you do when the
child messes up what he eats? "Oh, I make him clean it up with his nose
and his tongue., Let him taste the food that he messes the table with".
Okay, so that's a very important thing. Like toiiet training techniques.
You'll be surprised about how many imaginative devices, Tike electric
cattle prods, some people use, or using the penis as an ashtray. If

you think I am trying to shock you, you should be grateful that I just
moved to Davenport and I lost my child abuse slides because they would
have made you puke. These are actual cases in the University of Iowa
slide collection. How do you handle, for instance, accidents. Like

a child accidentally pees on the rug? What do you do? This is a very
important question.

Now let me go to the third thing that we should talk about in talking
about potentials in child abuse: the inter-relationship between the
parents. If an adult with a weak potential for abusing children marries
a normally reared individual, then the possibilities of that adult
battering a child are pretty.sTim. If, however, that adult has a

strong potential for child abuse and he marries a passive individual; we
are talking about assortative mating. There was a study of the types of
women and men, paranoid schizophrenics who are aguressive and violent,
tend to marry and the correlation was so striking you would have to have
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and 10 below 25 not to see it. What it showed was that paranoids,
aggressive, violent schizophrenics tended to marry passive 1ndividua1s.
Okay, now why? Because it would constantly be a fight if they didn't.
You would have two bull-headed paranoids clashing with each other over
child rearing, so it's nice to marry somebody who is a Casper Mj1quetoast
or sombody who is a pusillanimous pussyfooter and then you can just
browbeat her. So therefore if you marry a spouse like that, abuse will
very Tlikely occur. If both have a weak to moderate tendency toward
abusing those children, abuse is very 1ikely. Especially in moments of
stress. So some of the questions you can ask are, for instance, "you

are visiting friends, can you rely on your spouse?" "What happens when
you and your spouse disagree on how to handle children?" "Does your
spouse recoghize when you are uptight?" "What does your spouse do when
you are uptight?" Do you think these are silly questions? Try them

one day and you'll probably win the seat as county sheriff or whatever.
"Who do you turn to when you are uptight? Does your spouse help with /
the children at all?" "What is there about your marriage that you think
can be improved?"

The next variable which we call number 4, is called "how the parent sees
the child." And here we are tying in a lot of what is called psychopathology.
I am now involved in a case which shall remain unnamed becasue it has been
bandied around too much. But where the naming of the children have taken
on a psychopathologic flavor. For instance, you probably heaﬁd that
magnificant country western "classic" called "A Boy Named Sue". There
is, by the way, a response to that by a women's libber called "A Girl
Named Johnny Cash". They end up marrying each other. You know what
happened to Sue's father? He was shot by Sue. You should listen to
those magnificant classics of yours. Expectation, like for instance,
when should parents start toilet training a kid? I have a parent who

has bragged to me about successfully toilet training a kid at the‘age

of six months. Either he's a genius or somebody cut off b1s_open1ng.
"How well do your children understand your feelings?" This is a very
jmportant consideration. I'l11 elaborate on it later on, if I can.

Morris and Gould 3. talked about a syndrome called role reversa] where

a parent expects even a new born child to see thqt child's pr1mary duty
as pleasing him. I have a parent who used his first born son's eyes

as ashtrays because the child would Took at him blankly when he would
talk about football. You know how old that child was? Two months.

The child has bilateral cerebral hermatomas and a bilateral linear
fracture of both parietal regions and he is paralyzed frow the neck

down because he wouldn't talk back and respond. Next is "How have

your children been of help to you?" "Can your children tell when you

are upset? And do they help you then?" "Do any of them seem to have

any problems being welcome and Toving enough?" (There's a catch wgrd)
"Do they all Tive up to expectations?" T talked with a Rat1ent‘th1s
morning where the patient said, "I named the child Peter" I sa1d,

"Why?" Well, he was my husband's boss for many years and he wanted

3. Op. cit., Helfer and Kempe, 1968.
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to be a minister and so I thought Peter ouaht to be a minister. Look
alt him now, he is talking about being a minister." 0kay, but then her
child who gives her the most problems is the oldest son who was named
after her own father who died when she was ten years old and that boy
is nothing but trouble because he did not live up to be an electrician,
an engineer, and a baker, all of which her father was and he will end
up in Eldora. It's called "a self~fulfilling prophesy."

Some clues with regards to number 4. In the first four weeks to eight
weeks of an infant's life, if you live, for instance, in a community
where you stay in the emergency room, or you are a minister, if you
are there in the emergency room, for instance, you have a parent who
keeps bringing a child to you in the first four to eight weeks of life
for a non-existent complaint, beware. There is a case in Cedar Rapids
right now that was yanked out of my hands because I had to leave, who
brought back a child who was adopted because she got a child who had
the wrong "race". She wanted a Caucasian and she got a Negro but "she
was not prejudiced; some of her best firends were Negro. She just
didn't Tive with them." But she took this child three times in one
month to the emergency room insisting that this child had epilepsy.
Well, the doctor said they could not find anything. We did an EEG, etc.
Well, the next month the child came in with cerebral hematosa and had
a "blood sickness because he 'accidentally' fell off the porch and
just happened to have broken an arm too."

NMow Tet's talk about the neurotic motivations of parents for having
children. This will closely tie in with my next part about children.
There are very few who decide to have children for the children's
reasons. Some of those neurotic motivations on the part of the mothers
are the following: 1) Severe stress caused by illness or death in the
family, 2) Fear of sterility, 3) The Gaiea complex? {The Mother Earth
complex, where women who doubt their femininity go about serving every
Tom, Dick and Harry in town? That's one of them. The fear of being
unfeminine), 4) Reliving ones own childhood, 5) The pre-menopause panic.
6) The fear of remaining single 7) Anger and therefore punishing ones
own parents. Those are the neurotic wotivations that women have to

have children. Mow Tets go to the men. Some of the neurotic motivations
of fathers are that 1) they have such a Tousy identity and self-image
that they need to have a child in order to support their possibility

of being men, 2) The second is sexual, People who, for instance, have
microphall-neurosis, which js a fancy term; micro means small, phallue
means penis. These people keep looking at the mirror and saying "Hey,
it's pretty small, isn't it?" So what do they do? They become sexual
athletes to combat this sense of weakness, 3) The third one is neurosis
based on aggression and hostility. Have you ever tried to pay attention
to people who are very violent? Listen to them when they cuss. You
know I deal with a Tot of juveniles. Sometimes I deal with juveniles
who are 32 years old, but those juveniles who are below 15 who I deal
with say "Oh, I knocked her up pretty good"...penetrate and destroy.
Now let's talk about the fourth one 4) Dependency; where they identify
with the maternally cared-for child. Remember one of the things I said
was a lot of these people didn't have adequate mothering so they look
at the child and the child suckles the mother. They feel like they
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are suckling the mother in a non-sexual way. They suckle at other times
but when they see the child suckling the mother, they identify with

the child and when child abuse comes it is intertwined with identifying
with the child and saying to the child, I don't love you - so with-
drawing from the child. Does that sound okay to “you? Can you under-
stand that? Okay. It's one of those strange concepts.

Now Tet's go to the next variable called the child. What are the variables

in the child to help a parent to achieve the potential of child abuse?

1) One of the worst fallacies that you can have as a group is that c¢hildren

are innocent. They are nct. When children are born, they already have
a temperment., There is a book which you should read. You can get it

from any well-known book store 1ike K-Mart or Osco Drugs. The name of the

book is Your Child is a Person by Stella Chess, Alexander Thomas and
Herbert Birch. %+ And what it tells you is that there are "difficult®
children. Now this is your first-born child and you have so much love
for the child and the child pushes you off. What do you feel? You feel
1ike beating him up. Okay? 2) Another variable that the child one
may have is being accidentally conceived out of wedlock. Premarital
conception is one of the leading causes of people battering a child
especially in those parents whose basic attitude is the conservative
super-Jdoe that our friend from Massachusetts was talking about. A
person who has a very strong fundamentalistic religious background

who will say, for instance, "I have fallen away but have already
internalized the religion", will condemn themselves for having allowed
themselves to get pregnant out of wedlock. 3) The next variable is a
child who is "uncooperative and unsatisfying", quote and unquote,
because he may happen to be the wrong sex. I talked to the mother, for
instance, who named her child Sue before the child was born or LaVerne
or Charlotte, whatever and then didn't bother to change the name after
the child was born even if the sex was wrong. Have you heard of those
cases? I sure have. Or the child may have the wrong hair. It "dared"
not be blond because blonds have more fun. Okay. 4) The next variable
is a child who himself invites aggression. A child who was raised

in an environment of being hurt all the time can be placed in one
foster home after another. This is where Milowe and Lourie 9. have
given their biggest contribution in the understanding of child abuse,
that some children have the philosophy that "bad breath is better than
no breath at all" because they feel that the only time that the parents
paid attention to them was when they were beaten up. I had a patient
Tike this who I thought I cured in six months and then after the six
months came to my office and very nicely defecated on my carpet and
then smeared it on my walls and then smiled and I had the tendency to
abuse him a Tittle bit. But I thought it would be untherapeutic...

5) Then you have the child, for instance, who is an irritable and
hyperactive child and who has a different circadian rhythm from the
parents; who is a night person where the mother is a morning person

4. New York: The Viking Press, 1972.

5. "The Child's Role 1in the Battered Child Syndrome", Milowe, I. D.
and Lourie, R. S. J. Pediatrics, 653 1079-1081, 1964,
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and the mother is asleep and the child wakes up and says "Oh, I feel

like working”. And then the parent says "Ah, shut up" and then the child
just agagravates the parent for attention, etc. 6) And there is such a
thing as inherent aqualities in the child that even a mother cannot

love. For instance, there are people who are born ugly, believe it

or not. And that a child, for instance, has a handicap where he has

one eye missing and the parent cannot stand it, taking it as something
God did to punish the parent. Or a child is born mentally retarded

in a family where the parents are high striving doctors. One of the
myths in child abuse is that it _happens in Tow socioeconomic classes.

The study of Vincent DeFrancis ©: totally disagrees with that, in fact,
two of the places with some of the highest incidents of child abuse are in
an area where the mean income is $50,000; Palo Alto, California, and
Grosse Point, Michigan. 7) The nonthriving or difficult to feed child
can contribute to child abuse especially in a parent, for instance,

who needs only a very small amount of stress because he has the potential
for child abuse.

Let us now talk about the "crisis". There can be a crisis that may
mean nothing to others. Like for instance the car breaking down, or
somebody being late for a dinner date. That can precipitate child
abuse especially in those with a potential for child abuse.

What are the diagnostic clues for child abuse? In the book by Helfer
and Kempe, there are twenty diagrostic clues for child abuse that you
can find in that book in the chapter on diagnosis. No. 1 - The parent
shows evidence of loss of control or fear of losing control. No. 2 -
The parent presents a contradictory history of the childs' presenting
problem. No. 3 - The parent projects the cause of injury onto a sibling
or a third party. "I didn't do it". HNo. 4 - The parent delayed unduly
in bringing the child in for help. No. 5 - The parent shows detachment
when he does that. No. 6 - The parent reveals an inappropriate aware-
ness of the seriousness of the situation either by over-reactions or
under-reactions. MNo. 7 - The parent continuing to complain about
irrevelant problems unrelated to the injury. For instance a child
comes in with one eye missing, you can see the battering parent, for
instance, complain about a cold on the part of the child. 1In fact,

we saw a kid who had a broken skull who was brought in because the
parent complained of sniffles on the part of the child but then some
smart intern detected the fracture in the course of the examination.
No. 8 - A person who is currently, personally abusing or misusing
alcohol or drugs. No. 9 - A person who is disliked for one reason

or another which is not known to the physician or to the person who

is dealing with him. No. 10 - Somebody who presents a history which
cannot and does not explain the injury, "Oh, he fell off the porch,
that's why he broke both arms and had a bi-lateral ceberal hematoma.
No. 11 - Gives the specific eye-witness history of abuse. No. 12 -
Gives a history of repeated injury in the family. No. 13 - Has no

one to "bail her out" or him out when he is uptight with the child.

No. 14 - The next one who is somebody who is reluctant to give infor-
mation. 15, The next one is a person who "hospital shops" or "doctor
shops.”" The 17th is somebody who cannot be located after a child has

139

an injury. 18. Somebody who is obviously:psychotic. No. 19 - One who
has been reared in a motherless atmosphere. No. 20 - Somebody who has
unrealistic expectations for the child. There are 15 points relating

to the child that are good diagnostic rules. Look these up because they
are quite helpful.

In dealing with the psychopathology of these parents, what you do

or not do at the first interview may be the most crucial point in your
future effectiveness. Know the following: No. 1: These people are
isolated. They are feeling very acutely sensitive to criticism. So
thats one of the worst things you can do when you come into the scene
is to say "Somebody has reported to me that you are a child abuser.®
You think that's callous? This happens so much in university hospitals,
in emergency rooms and in case work in the community. A lot of these
people use certain basic defense mechanisms which can be used with a
neumonic called "Purrd", Tike purred Tlike a cat without the "e", A
lot of them try to inhibit aggression by 1) Projection, bringing the
blame to the public. "My attorney is Tousy, you know, or else we
would have won the case." 2) The next is undoing. They tend to undo
what they did to the child, for instance, after beating up the child
or neglecting the child, what they do is they buy these children

color T. V. s, like three color T. V.s in a family receiving ADC or
six Princess phones in a family on ADC. This is the concept of
undoing. 3) Reaction - information: where people, for instance,

who have the tendency to abuse their children will keep talking about
being nice to their children. You talk with them and they may say to
you. "My child comes first. I don't care whether I am suffering, if
I cannot eat, I will not drink anything as long as my children don't
have food blah, blah, blah." 4) The next defense they use is dis-
placement. Like, for instance, when they are angry at the child,

what they may do is kick their cat or their spouses. One expression
of this self-aggression is: 1) for instance, a Tot of these people who
cannot overtly abuse their children because they have heard of the
Doderer-Lamborn Bill, don't abuse their child., What they do is they
abuse themselves. They do aggression to themselves whenever they

are angry. These are the people who bite their fingernails a lot

and who bite themselves a lot when they are angry at their child or
who scratch at their scabs or bang their heads against the wall when
they are angry. 2) Some of these people have a second defense against
aggression, and that is, they change from direct physical aggression
to something indirect, Tike the unconscious courting of injury. Some .
of these people become accident-prone. Some of them keep courting
huniliation. They are successful and they make one stupid mistake

so that they become humiliated. Some of them court failure. They
cannot stand success. 3) Some of them form very strong consciences.,
4) Some of them develop very severe depression as a sign of internalized
aggression.

Let me go into the caveats. What do you watch out for? When you work
in the filed of child abuse, especially with legislation like this,
you should be aware that unless you know yourself, you will never

vork with these people very well. Because when you look at a child
who is obviously mangled or multilated, you will tend to judge these
parents. I have heard some of the most abominable reports from case




[SV

140

work histories where a case worker, for instance, goes to a home

and says, "These aren't fit parents because the house stinks of
urine." "These are abominable parents because they don't do their
housework well." That's a bunch of baloney. Some of the best

people, some of the best mothering people I have met are people

who are lousy housewives. Some of the worst mothers I have known

were super neat housewives. 1) "Gnoth; Seauton" - know thy-self.

2) The second cavet is when you work in this field beware of Parkinson's
law. Have you heard of that law? It was in Senate File No. 1001,
written by Carl Parkinson. MNo, I'm kidding. Parkinson's law says
that you stretch and you shrink your work depending upon the time

and the space allotted to you. You can pour in a lot of federal

money into any program, you can pour in a lot of county money if

you essentially do not Tike children, you will just expand your work
Toad or shrink it depending upon Parkinson's law. 3) The next cavet
is that you need to document everything. I am now finvolved with a
case where the case worker knew everything that happened in the home.
He didn't just visit the home for 20 minutes and take the child away
but he had know this case for a long time, but these observations were
not written ir black and white, This is especially true when you

deal with nurszs, when you deal with teachers, when you deal with
doctors who have seen the child. That's why I carry with me a
Poloraid camera. I carry that all the time not only to photograph
beautiful women but also to photograph my cases because that
photograph with a Poloraid camera is very hard to tamper with.

It's one very good prima facie evidence of child abuse. Document
everything, Tike for instance if you have seen a child with a

missing eye, you put it down, "missing one eye," or if you see the
nose broken, you can say "nose broken," because it can be repaired
later on, Scars or the bruises can disappear in a matter of

three to four weeks. So when you go to the judge and you say,

"This child came to me black and blue.® And then the child is

brought there by the parents combing down the hair very well with
Sunday suit and without the scars, you look crazy. Document
everything. 4) The next thing is two words - "folTow-up." The

study by Helfer and Kempe shows very clearly that 75 to 80 percent

of their clients with intensive community work can be returned safely
to their homes after 9 months. By the way, I don't believe that the
best treatment is given by doctors or psychiatrists. Some of the worst
treatment is done by psychiatrists because they have no time. If you
use a psychoanalytic model, you are in trouble; if you use the medical
model, you are in trouble. What you use is the Kempe model. It works.
Seventy-five to eighty percent of these children returned to their
homes within nine months: But the crucial thing about the Helfer and
Kempe model was that not only did the medical center work with the
kids and the parents, but they alsoc involved emergency day nurseries;
they also involved foster grandparents and they also involved Mothers
Anonoymous. Why is this very important? Because your peers are better
controllers than some perceived authority figures. Mothers Anonoymous
by the way, was founded by.a woman who herself was abusive, was abused
and was abusive to her children, was by the age of 11 placed in 42
foster homes. Use these kinds of agencies and use follow up. That's
the beauty of the central registry that's in the Minnette Doderer bill,
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5) You should beware of “modelling" and the way that parents, for instance,
influence the child to become a future child abuser. I can give you
clinical vignettes that prove this point and also with the concept of
“identifying with the aggressor". This very child who was abused can
abuse his own siblings. His own brothers and sisters. 6) Then the next
thing you should beware of is the adversary system. Any time you have
lawyers who are hungry for a fast buck or somebody who wants to make a
reputaticn for himself or a doctor who wants a reputation for himself,
beware! I like the Amicus Curie concept, the friend of the court concept
in Michigan where Eliss Benedict, who by the way happens to be a child
psychiatrist, and her husband, a lawyer, are dealing with custody cases
as friends of the court. They don't have interests in the child per se
or the parents per se but what's best for both parties. The Tast topic
I shall cover, after which I'11 shut up is 7) the "Bill of Rights". This
is the caveat that I talked about this morning. We talked about a Bill
of Rights for Children. By talking about this too much we wi11.make
these parents more sensitive about criticism. There is not a single
book in the world that is upheld as the final authority about child
rearing. "Now how in heaven's name am I supposed to raise my child
properly without raising my hand or without shouting at the child
because this might be called emotional abuse. What am I to do?" This
can lead to overt child battering without peopie knowing it. People

can always change from physical abuse to emotional abuse and that can
have a more lasting detrimental effect on the child. What I am talking
about is: "we should not leave the parents to fend for themselves." In
fact, Kempe and Helfer are talking about that. When you deal with the
battered child and helping the child and his parents, you, in fact,

have to focus more on the family. It would be a big mistake if you
work with a child more than you work with the parents because then you
intensify the "sibling rivalry," the role-reversal", the need for
mothering that be underneath all of them. And you will have failures
upon failures. Give abusing parents a sense of Toving "The Bill of
Rights of Parents". Help them have a strong sense of self-worth so

that they don't have to seek those rewards through their children alone.
Remember what Erich Fromm once said: "Only after man can love himself
can he Tearn to really love others."

RS
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PANEL: CHILD ABUSE IN IOWA-A STATE SENATOR'S PERSPECTIVE
William Gluba

Well, I presume they just want us to go right on to the next topic
which is Senate File 1225. I would Tike to take a second and point

out some people who have been very active in developing the child

abuse bitl: Mr. William Buss, Professor of Law at the University

of Towa; Dr. Truce Ordofia from the Scott County Mental Health Center;
Jo Sheeley with the Iowa Department of Social Services, Protective
Services Specialist; Robert Oberbilling, Director of the Legal Aid
Society in Polk County; Josephine Gittler, Assistant Professor at

the College of Law, University of Iowa; and probably one of the most
influential people, Dr. Gerald Solomans who is with the University

of Iowa School of Medicine. The Tegislation that I will try to condense
down in about five minutes and just touch:-on the high points was
esseittially drafted by professionals dealing in the field of child

abuse as well as some of the top legal people at the University of

Iowa. I think that's probably the way Tegislation ought to be drafted.
I am sure all of you know the legislators themselves are probably

the least competent of all individuals to deal in areas affecting

social welfare and other fields. Now the bill itself, as you know,

Jjust passed the Iowa Senate yesterday by 39 to 1 vote. It now will

go to the House where presumably it will be taken up very shortly

~and probably amended or at least debated to some additional degree.

I would Tlike to surt of read the five or six key provisions to you

and then try to get any questions that you might have later. The
purpose of the bill as stated provides for children in the state

who are in an urgent need of protection from physical abuse. It

is the purpose and policy of this act to provide the greatest possible .
protection to the victims or potential victims of abuse through encouraging '
the increased reporting of suspected cases of such abuse; insuring

through and by prompt investigation of these reports; and providing

rehabilitative scrvices where appropriate and where possible to the

abused children and their families which will stabilize the home

environment so the family can remain intact without further danger

to the child. The bill is not a punitive measure. HWe didn't set

out to punish parents, punish people for child abuse. We set out !
to try to protect children and to see that the parents of abused !
children receive the kind of treatment they need. The definition *
under the Taw of child abuse provides that child abuse means any ,
non-accidental physical injury suffered by a child as the result j
of acts or omissions of the child's parents, guardians or other persons ’
Tegally responsible for the child. Under the definition, health

practitioner includes a licensed physician and surgeon, osteopath,

osteopathic physician and surgeon, dentist, optometrist, podiatrist,

chiropractor, a resident intern in any of such profession and registered

nurses and Ticensed practical nurses. Now these are the people that

core under the definition of health practitioners. Those who are
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required to report, who shall report cases of child abuse are the
following: 1) every health practitioner, people I just mentioned,
who examines or treats the child and who believes or has reason to
believe that the child has had physical injury inflicted upon the
child as the result of abuses. If, however, the health practitioner
examines, the examining health practitioner shall immediately notify
and give information to the person in charge of the institution or
the health practitioner's designated agent. 2) Section B ~ Every
social worker under the jurisdiction of the Department of Social
Services, certified psychologists, certified school employee, employee
of a Ticensed day care facility (we had religious practitioner and
took that out) or peace officer who in the course of employment who
has reason to believe or believes that the child has had physical
injury inflicted on the child as the result of abuse. Whenever such
person is required to report under this section as the member of

the staff of a public or private institution, agency or facility,
that person shall immediately netify the person in charge of such
institution. 3) Any other person who believes that a child has had
physical injury inflicted upon him as the result of abuse may make

a report as provided under this bill. In addition, under the old
bill we had a problem, it says every social worker under the jurisdiction
of the Department of Social Services, well it was brought to our
attention that approximately 50% of social workers are not under

the Department of Social Services so I think there is still some
work needs to be done on this bill but we also put under that section
public or private health care facilities as defined in Chapter 135
of the Code this picks up social workers connected with custodial
homes, nursing homes, boarding homes, etc. There was an issue about
religious practitioners having to report. In the case of report
formality, there seemed to be a question there and a legitimate one
of the confessor-penitant relationship. That would have been the
only real group that we had a hang-up on so we got to thinking about
it and rather than lose the bill and get it reconsidered or delayed,
decided just to take them out of the mandatory reporting and they,
therefore, come under the section of reporting any other person
type situation. So they will be considered Tike a neighbor, a meter
man, a light man, a clergyman and I don't know, I haven't found too
many priests or ministers who make home visits anymore. It's like
MD's they just don't do it so as far as going into the home, I don't
see where clergymen is a big thing as far as mandatory reporting
under this Bill is concerned. The next sections deal with;procgdgre
for reporting. Each report shall be made both orally and in writing
and hoth reports shall be made as soon as reasonably possible. The
oral report shall be made by telephone or otherwise to the County.
Department of Social Services. If the person making the report @as ,
reason to believe that immediate protection for the child 1s advisable
that person shall also make an oral report to an appropriate law
enforcement agency. The written report shall be made to the County
Department of Social Services within 48 hours after such a report,
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The County Department of Social Services shall immediately upon receipt
of an oral report make an oral report to the State Central Registry
as provided under this act. Now persons not mandated under this

- act to report, neighbors, relatives, clergymen need not make a written

report, simply an oral telephone call either to the State Department
of Social Scrvices or to the State Registry will do. Duties of County
Departments when they receive a report: when a report is received,

the County Department of Social Services shall promptly commence

an appropriate investigation. The primary purpose of this investigation
shall be the protection of the child named in the report. The investigation
shall include identification, the nature, extent, cause of injuries

to the child, if any named in the report, the identification of the
persoh or persons responsible therefore, the name and age and so

forth., It also provides an evaluation of the home environment in
relationship to the child named in the report. There are a few other
requirements as to what goes into the report. If they find it's
necessary to take immediate action, to visit 'the home and permission

to enter the home and to examine the child is refused, the juvenile
court or district court upon showing probable cause may authorize

a person making the investigation to enter the home and examine the
child. Based on the investigation conducted in pursuant to this
section, the County Department of Social Services may offer to the
family of any child believed to be the victim of abuse such services

as appear appropriate for either the child or parents. I'm dropping
down every couple sections here so I am not hitting every point 1in

the bil1l. The County Department of Social Services shall provide

for or arrange for and monitor rehabilitative services for the abused
children and their families on a voluntary basis or under a finafl '
or intermediate order of the juvenile court. Another section deals
with immunity. Anyone who makes a report is immune from Tegal follow-
up or legal repercussions under the Taw. Anyone participating 1in

good faith in making other reports or photographs or Xrays pursuant

to this Chapter shall have immunity from any 1iability civil or criminal
which might otherwise be incurred or imposed. Now failure to report.
This is one of the problems with the existing laws. I think there

was only 300 cases of child abuse reported in Iowa last year and
several counties didn't even report at all. The doctors are reluctant
to report child abuse cases, so by expanding those who are required

to report to social workers, nurses, and so on and so forth, hopefully,
we will catch more cases of child abuse and have the follow-up necessary.
Failure to report. Any person, official, agency, or institution
required by this act to report a suspected case of child abuse, who
knowingly and willfully fail to do so, is guilty of a misdemeanor

and upon conviction, shall be fined not more than $100 or be imprisoned
in a county jail for no more than 10 days. Publicity and education
programs. I think this isgoing to be a very important aspect of

this bill to get it off the ground. It provides that the Department
and County Department of Social Services, jointly and individually,
within the 1imits of available funds, shall conduct a continuing
publicity and educational pragram for the personnel of the State
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Department and the- County Department, persons required to report

and any other appropriate person to encourage the fullest possible
degree of reporting suspected cases of child abuse. Educational
programs shall include but not be limited to diagnosis of child abuse,
responsibility, obligations, duties and powers of persons and agencies
under this act, the procedures of the State Department of Social
Services and the County Department of .Social Services, and Juvenile
Court, with respect to cases of suspected child abuse. In other
words, we have mandated the Department of Social Services to provide
to their people proper educational programs to fully implement this
Taw and become familiar with it. Then we have several sections on
privacy. The General Assembly also finds that vigorous protection

of rights of individual privacy is an indispensible element in a

fair and effective system of collecting, maintaining, and disseminating
of child abuse information. So then, we go into about half the bill
which deals with privacy, confidentiality of information, due process
for parents or anyone that might have had some reason to have a report
of child abuse and takes precautions and safeguards to maintain the
right of privacy. The department shall maintain a toll-free telephone
Tine which shall be available on a 24-hour a day basis, seven days

a week, in which the County Departments of Social Services shall

and all other persons may use to report cases of suspected child

abuse and that all persons authorized by this act may use for the
obtaining of child abuse information. Then we provide in a section
the access to child abuse information is very Timited and only essentialiy
to authorized people, health practitioners, County Departments of
Social Services, anyway it pins down who may receive information

on child abuse. There is a section dealing with expungement., I'l1
just read it briefly. The registry shall examine all reports of
child abuse and assess their validity. Child abuse information may
be expunged where the prohibitive value, yes, where the value of

the information is so doubtful as to outweigh its validity. Child
abuse information shall be expunged if it is determined to be unfounded
as the result of either the following: investigation of a report

of suspected child abuse by a County Department of Social Services;

a successful appeal as provided in one of the sections of this bill;

a court adjudication. The registry at Teast once a year shall review
and determine the status of child abuse reports which are transmitted
or made to the registry after July 1, 1974, which are at least one
year old and with which no investigation or report has been filed

by a County Department of Social Services pursuant to this section.

If no investigatory report has been filed by a Tocal department after
a complaint was made, the registry shall request the appropriate
County Department of Social Services to file a report. In other
words, there is a requirement to file a report on ali cases. There
is also a section in here that says if a person feels the information
in the registry is not fair or accurate, any person or that persop's
attorney shall have the right to examine the child abuse information
in the registry which refers to that person. The registry may.prescr1be
reasonable hours and places for examination. Any person who files
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with the registry a written statement to the effect that the child
abuse information is in all or part erroneous and requests a correction
or expungement of that information, shall be notified within 60 days

Jin writing of the decision. Anyway, the whole section sets up a

due process procedure to get information that is not accurate out

of the registry. Then there is a section which deals with or sets

up a child abuse council. There is to be created a council on child
abuse information, consisting of nine regular members, two shall

be appointed by the House of Representatives, two from the Senate,

the remaining members of the council shall consist of a judge of

the District Court appointed by the Chief Justice of the Supreme

Court, one local law enforcement official appointed by the Governor,
the Commissioner of the Department of Social Services or his designee,
two private citizens not connected with law enforcement appointed

by the Governor. The council shall select its own chairman and so
forth. Some of the responsibilities of the council are to periodically
monitor the operation of the child abuse informtion registry, to

review the implementation and effectiveness of this legislation and
administrative rules and regulations concerning the law, it may
recommend changes in said legislation in rules. In other words,

we have a body set up to oversee the implementation and the operation
and the procedures and administration of this law. Hopefully they

will be back, I am sure, year after year, after this law is put into
effect, making suggestions to fully implement it, to meet the difficulties
that all laws have when they reach the other end in the job of carrying
them cut and so forth. We hope to get the kind of feedback necessary
to improve upon the law. I might add, it's not written on tablets

of stone and no law, of course, is perfect and those penned by your
Iowa Tegislature seem too often times to be the Tleast perfect. But

we are making an effort to come up with a bill that we think will
acddress itself to the issue of child abuse. I can only say that

a similar law was passed in 1971 by the Florida Legislature and studies
show that the reported cases of child abuse went up from some 200
reports in 1970 to some 19,000 in 1971 and are as high right now

as 43,490, so that's quite an increase and we expect this to happen

in Towa. Additional staff is going to be needed. There will be,

it's my understanding, an appropriations bill to fund some of the

needs in this legislation coming up before the Legislature soon.

So again, Tet me just end by saying I'm sure the law is not perfect.

It hasn't passed the House yet. We do expect it to pass in some

form. On behalf of Senator Doderer and others, we will welcome your
suggestions in trying to carry it out and in the problems you might
have in implementing it and I am sure the Legislature will be open

to suggestions for improvements.
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PANEL AND AUDIENCE INTERACTION

Audience Respondent

I have a couple quick questions for you. One is fairly.simple.

The present law had social services to report to the juvenile court
within 96 hours or something 1ike that. It seems to be a rather
short period of time under the present law and I was wondering if
there is any corresponding provision relating to communications with
the juvenile court? That's a minor question, I guess. The second
question intrigues me. In some states particularly California there
have been civil suits against doctors and such for damages for failure
to report parents in saying that, you know, I couldn't help myself
and if you would have reported it, it might have stopped something
from happening and it did. Do you see the penalty provisions for
failure to report as having any bearing on the establishment of that
sort of rule or law in Iowa? Do you understand my question?

William Gluba

Yes, I do. Question number 1, we leave that section intact, The

County Department of Social Services upon completion of its investigation
shall make a complete written report of the investigation of a suspected
case of child abuse, a copy of this report shall be transmitted to

the Juvenile Court within 96 hours after the County Department of

Social Services has initially received the abuse report unless the
juvenile court grants an extension of time for the cause shown.

So I think that will probably stay as it is now. Secondly, as far

as doctors, I guess your question was getting in trouble for reporting
or their unwillingness to report. Do we feel that the $100 misdemeanor
fine will be enough to encourage them to comply with the law. Is

that essentially what you are asking? .... No, I think perhaps Dr.
Ordona could address himself to that as a physician....

Truce Ordona

I think it will and it should. I'm tired of people saying that it
should be done.... I think you should postpone the questions until
after the next presentation. L

William Gluba

And well, under one of the sections here too, page 8, anyone participating
in good faith in the making of a report or photographs or Xrays pursuant
to this Chapter shall have immunity from any Tiability civil or criminal
which might otherwise be incurred or imposed. Any such participant
shall have the same immunity with respect to participation in good ;
faith in any judicial proceedings resulting from such report-or relating”
to the subject matter over such report. And the other thing is if

the doctor fails to report and if you are an attending nurse, if

I read this legislation (which nurses end up doing all the work any .
way) you are going to have to report. Presently , I guess, just

the physician.
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PANEL: CHILD ABUSE IN IOWA-A COUNTY ATTORNEY'S PLRSPECTIVE
Hareld Young

My Tearned colleague Mr. Sol Rubin this morning made allusions to

the case presently pending before a federal court here in our area.

He was responded to by one of the defendants in that lawsuit. I

am the attorney who represents the defendants and I feel compelled

to respond at this time. I felt I shouldn't this morning, thinking

it would be better to cool off just a bit. Mr. Park's remarks I

would Tike to echo but in addition I would 1ike to paint a perspective
in the nature of this very sensitive case. The case has recejved
probably more pubiicity than any juvenile case of any kind or nature
whatsoever in the history of this state. The Associated Press, CBS,
NBC, Life Magazine in its last or next to last issue, The Mew York
Times, as you heard this morning, our Tocal paper and its reporters
and editorial writers have covered this case continually for a period
of Tonger than T and a half years. My opponents in the case, a team
of ACLU lawyers headed by the assistant legal director of the American
Civil Liberties Union in New York City, have been biograpned, televised,
quoted, their opinions given in column after column in print. To

give you the balance of the newspaper and media coverage of this

case, neither myself, Mr. Carl Parks, or Judge Tidrick of the Polk
County District Court, sitting as the Juvenile Court Judge, has ever
been asked a question about this case by representatives of the news
media. So much for that. We are here to talk about child abuse

and I will be brief. I would Tike to give you five points that I

feel are important in child abuse. Is there anybody here who has
never come in contact with what they either thought or suspected

was a child abuse case? Anybody who has not? Thirty to 60 thousand
per year we think are reported. Many say that this figure represents
perhaps ten percent of the actual total child abuses in this nation.
There can be millions of battered children out there that we don't
know about. Point 1 - Child abuse must be reported. Suspected child
abuse must be reported. Ministers who cop out, physicians who cop
out, nurses who cop out, social workers who cop out, friends and
neighbors, relatives who cop out are killing children every year.

Now it is said that we are moving toward a 1984 Orwellian state when
we require certain portions of society to report, spy on parents

who might be beating their children and to ask the remainder of society
to do the same. There is only one completely defenseless element

of our society; that is these children, most of whom Dr. Ordona has
told you are under the age of three who are being battered, beaten

and killed. Most everybody else one way or the other for better

or worse for one degree or another can take care of themselves, at
least can run. The babies and the Tittle kids cannot. I implore

you to go back to your communities and do everything that you possibly
can to make community awareness of the battered child a true awareness
and to make the elements of your communities insist that every case
of child abuse be reported and that every case of suspected child
abuse be reported. I want over-reporting. Point 2 - We need more
investigative people in our Department of Social Services. We are
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going to have more reports and no matter how many we get, I think

we should probably have more. We need sensitive, trained, skilled
investigators and social work is an art form. Child abuse cases

is the highest art form of social work. We need people who are dedicated,
committed people, who will not react and over-react to the problem

of the battered child. We need people who are compassionate and

yet capable of making a decision, calling child abuse child abuse

if, in fact, it really is. Point 3 - We need to provide treatment
facilities the Tikes of which we have none of at the present time.

We need a coordination of service agencies in this state and we have
none. We have a number of different agencies with inter-agency wars
going on all the time. We have seen some of that here in this conference.
We need coordination. We need cooperation. We need money from wherever
we can get it and most of all we need people; those skilled, trained,
committed people who are willing to give up their own 1ittle jdeas

of self-esteem in their own Tittle bureaucracy and work for the betterment
of the total good, to work hand and hand with another agency; the
social worker with the juvenile probation officer; the policeman

with the social worker; the policeman with the juvenile court officer
and so forth. We don't have it. In most communities these departments
war rather than cooperate, to one extent or another. In-Des Moines

we have a Child Guidance Clinic. The Child Guidance Clinic tests

and that's all. We need Parents Guidance Clinics. We've got the

focus in child abuse backwards. I can bring you my slides and show

you the picture of a Tovely little four year old girl, the subject

of a case that I was involved in over a year. I can show you the

after picture and she is a gorgeous 1ittle blond beautiful gal and
everybody will go ooh and ahh as they always do with beautiful baby
pictures. Then I can show you the picture when she hit Broadlawns
Hospital at age four unable to speak, 16 1bs. never been stimulated,
hardly ever been fed, literally a vegetable., Testimony in court

to the effect that only through heroic efforts on the part of Broadlawns
Hospital staff saved her 1ife and everybody goes "Oh, isn't that
terrible.” That, ladies and gentlemen, is the wrong focus. The

focus is on the parents or the custodian who batters a child. Now

this is not to say that we forget the child. That child will almost
certainly need some help, some guidance, some training, some special
education and so forth. But we have got to treat the cause not the
result. The battered child is the result; the parents are the cause.

A parent guidance clinic with Tay people is needed. It's been shown

to work all over the country. Lay volunteers who will come in and

not offer that threat to battering parents that a professional in

a white coat will or that the social worker will or that the cop

will or that the prosecutor will. We need to understand that child
abuse is not the proper subject of criminal prosecution. I am a
prosecutor who does not believe in prosecuting child abuse cases

except and only except in those cases where the child dies. When

the kid is dead, I'11 prosecute. If the kid is injured and there's

any chance at all that the family can be rehabilitated and put back
together, that effort should be made and all reasonable efforts toward
that effort should be made and we must have the facilities to do

i
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that. Last, what do we do if we fail? You must accept failure alternatives
and here comes the bogeyman--termination of parental vrights. There
are some I think that have spoken at this conference over the last
“two days who, if asked, would say there should never be any termination
of parental rights. We should never read in the paper editorials
that say, family torn apart, as we saw two weeks ago in our Tocal
paper. Termination is a nasty word to some. Termination is the
only hope for some. A battered child whose parents cannot be cured
by even the best program -we could ever put together is still, yes,
still entitled to grow up in a safe atmosphere, not a succession

of foster homes, not institutionalized care but a safe, loving, warm,
happy home and that means adoption. Don't fear that final result,
termination of parental rights. It's there as a tool and is nothing
more or less simply than a tool. You must accept the fact that once,
if we ever get going on some decent rehabilitation programs for the
parents and that if we fail, we must terminate that child from his
parents.. Now we don't allow castration or sterilization and I don't
think we should. This should be done on a case by case basis., If

a child cannot go back to a home with a degree of safety, without
any fancy legal definitions, we all know pretty much what the degree
of safety should be, then move to terminate the parental right.

Take the child away and put him in a home where he can grow up to

be hopefully a reasonably functioning adult.

“ PANEL AND AUDIENCE INTERACTION

Audience Respondent

I'm from Ft. Dodge, Iowa. Where may we secure information concerning
the parents guidance clinic? Has anything been set up on this and
how can we get this information?

Harold Young

Very definitely. I suggest to you the book Dr. Ordona recommended by Helfer
and Kempe. Write the National Child Abuse Clinic in Denver, Colorado.
Denver has the finest set up for child abuse treatment in the country,
probably in the world bar none. C. Henry Kempe is almost without

question the leading proponent of child abuse therapy and treatment

in the country. His team at the University of Colorado has set up

a program which encompasses psychological social workers, psychiatric :
social workers, doctors, ‘psychiatrists, sociologists, lay therapists,

and a very important part of their program, a parents anonymous group

modeled on the one that started in Palo Alto, California. The biggest

success probably that's been noted in the country in this type of ‘
thing is being done in Denver, The National Child Abuse Clinic in ;
Denver. There's a footnote to that. There is working in the clinic
in Denver a team, a husband and wife, Walt and Joan Hopkins, Walt

*
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is a psychiatric social worker and I believe Joan is a social worker.
A team that has had fantastic success by taking off their white coats,
rolling up their sleeves, going around in dirty old dungarees so ‘
that they don't have that threat approach to the parents and if you

. would write them directly, particularly Walt and Joan, JOAN is the

way she spells it, HOPKINS, they will give you all the information
I am sure you require. The best work is coming out of Denver but
first read Helfer and Kempe's book.

Audience Respondent -

I'm from the Indianola schools and I would 1ike to ask for one correction
on the Des Moines Child Guidance Clinic. We have an agreement with

the Child Guidance Clinic, they do work with our parents and our
children twice a week in a therapeutic setting so they do do more

than testing. They come down to our county and work with the parents

and with the child. ‘ :

Harold Young

Is that from the Child Guidance Clinic?

Audience Respondent

The Des Moines Child Guidance Clinic.

Harold Young

Well, I'm pleased to hear that.

Audience Respondent

They have been doing this all along and they also haVe a day school.

Harold Young

The problem with the Child Guidance Clinic, as is, of course, is

the matter with any element of this, madam, is that they are understaffed.
We in Polk County can send our children to them and they will test '
and when we request the kind of thing that apparently you are getting,
more often than not we will be told that there is just not the facility
for child care, parental care, child guidance, parental guidance.

Audience Respondent

Well we do have it. .

Harold Young

More power to you. o : y
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Audience Respondent

I'm of the Area of Social Services Department office here in Des

Moines. I guess my question will be or comment would be directed

to Mr. Young. I am also a mirister. I can really understand how

you feel and as a minister I have dealt with cases 1ike this but

I had some real reservations about what can happen if a parent begins
to feel terribly guilty and feel if I go to anybody I'm going to
squeal on them, that's how they feel. Is there and can we develop
some resources here in Des Moines or say resources that could be
called, perhaps, from anywhere in the state to allow a parent to
say "I'm afraid I'm smashing my kid all over, can you give me some
help?" "Can you tell me where to go without being reported?" I
think this might be helpful.

Harold Young

The initial answer to your question would be, no, unfortunately because
the way that we're set up. The reporting process will set this in
motion. Now hopefully my call for a parent guidance clinic would
offer that alternative where a professional person be he ministerial,
medical, psychological, whatever, a school principal, a teacher,
whoever comes in contact with the parent who is willing to admit

a battering impulse or a battering incident, can say here is the
place to go. Were we in Denver we could say, "Go see Walt and dJoan,
and Dr. Kempe." Now in Denver, as an example, what they will do

is if they think there is any thought at all that the child is in
danger, they'll put it into the system and they are quite forthright
about that, My only advise to you at the present time is two-fold:
One, press with every energy you have for such a system or facility,
howaver we could implement it here in the community so that you would
have that alternative of not squealing on the parents. You could
then say if we had such a facility, "Go here, they will help." And
hopefully they would be able to do so. Inasmuch as there is not

that alternative at the moment, my only advise to you and others

in your position would be to be straight forward and forthright with
this parent and say "Look, the only thing we've got is thus and so."
"What you should do is make your own report to the Department of
Social Services here in Des Moines or wherever and they have a team
who will come and talk to you." And they are beginning to implement
programs now, family therapy, family counseling sessions and so forth.
It's not good, but it's a start, you see. And they can get going
and the thing about the report (I know there is this criticism about
Orwellian Big-brotherism) is essential. We've got a mobile society
as Dr. Ordona pointed out and he indicated earlier. The parents

who batter children will hospital shop and doctor shop. Currently
statistics say only about 2%% will come forward. Most are all afraid
of criminal prosecution. Those other 97%% we've got to be able to
find them and it is of much help to a medical facility or whomever
to be able to find out if the child has been injured before. For
that reason we need that Central Registry. I got off the point on
your question. I know of no other way to handle it at the present
time other than to be honest and say "You go talk with them or I

feel 1 should."
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CONFERENCE EVALUATION

The conference participants were requested to obtain an evaluation
questionnaire at the registration table. The particpants were instructed
to place the completed questionnaire in a box at the registration
table or mail it to the State Youth Coordinator's Office-as soon
as possible. Twenty-eight percent (111) of the participants did
return the questionnaire. Following is a summary of the evaluation
responses.

Approval of Conference

What is your estimation of the general quality of the program?

Outstanding Excellent Good Fair Poor
No. % Mo. % No. % No. % No. %
13 11 39 35 39 35 17 156 5 4

_ Most of the respondents felt that the program was of high quality.
Eighty percent rated it good to outstanding, with the majority responding
"excellent" or "good". "

What is your estimation of the following phases of the program?

Outstanding Excellent Good Fair Poor
No. i NO. .. %  No. % No. % No. %
Speakers & 5 45 36 45 36 18 14 11 9
Panels 5 5 29 27 50 46 22 20 2 2
Dis. w/ :
Speakers
or Panels 6 5 35 31 49 44 20 18 2 2

The majority of the respondents approved of the various phases ‘
of the program. Most of the respondents estimated the phases as :
"excellent" or "good". It should be noted that a significant proportion '
og thg respondents felt the various phases of the program were only
"fair",

Did the speakers adequately present their topics?

YES NO Some Did
No. % No. % No. s

83 75 23 21 __ Z z

Seventy-five percent ¢f the respondents indicated that the speakers
did adequately present their topics. Of the 23 respondents who felt :
they did not adequately present their topics, 19 criticized the speakers
for reading their speeches. ‘
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How much value will the conference be in your work?

Great Considerable Moderate Little  None
No. % No. % No. % No. % No. %
5 5 38 36 43 41 19 18 0 0

Most of the respondents (82%) felt the conference would be moderately
to greatly valuable to their work. Few responded that it would be
of great value and no one felt it would be of no value to their work.

Would you like to see this type of conference conducted again?

Yes o
No. % No. %
91 . 88 13 12

Nearly all the respondents reported that they wanted another
conference on juvenile justice. When asked, "for what reasons?"”
substantial preportions answered "for information sharing" (26%)
and "to interact with other disciplines" (12%). Over half of the
respondents felt it should be held every year (58%), while 26% stated
they preferred such a conference to be held every two years. The
?ajogity felt that Des Moines is the best place to hold such a conference

73%) .

The respondents were asked to evaluate the highlights and topics
of the conference. The respondents identified Sol Rubin's presentation
(34%) and Dr. Jerome Miller's presentation (32%) as the conference
highlights. These speakers presentations appear to be the most interesting
and needed topics: "The Rights of Children" (22%) and "The Deinstitutionalization
of Children" (28%) received the highest proportions of mention.
"Community-based alternatives to the juvenile justice system" (9%)
and "Understanding practitioners who work with troubled youth and
the problems these practitioners experience" (8%) were identified
as topics which several respondents would Tike to have had covered
more thoroughly in the conference. ‘

State's Needs in Juvenile Justice

What are the greatest needs of the state's juvenile justice*agencies?

Needed Not Needed Don't Know

No. % No. % No. ‘ %
Statewide
Conference 69 78 4 4 16 18
Training "
Projects 84 92 , 2 2 5 6
Regional
Workshops 80 85 5 5 9 10
Technical
Assistance 66 78 3 4 15 18

- - -
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The majority of the respondents felt that the five modes of
assistance presented in the questionnaire were needed to assist juvenile
Justice agencies. The dominant needs for assistance appears to be
“training programs" and "regional workshops".

Forty-four issues were raised as being the greatest problems
facing the state's juvenile justice agencies. The problems identified
most consistently were "lack of coordination" (18%), "lack of community
based programs" (11%), "lack of funds" (11%), and "understanding
each others roles and problems" (9%). Regarding actions.to be taken
in response to these problems, the most mentioned action step was
"the immediate development of community-based alternatives" (10%).

In all, 39 different types of recommendations were put forward.

‘ What role should the state play in the field of juvenile just{ce?
"Financial aid" (15%) and "leadership" (10%) were identified the
greatest number of times. \ : ,
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APPENDIX I
AGENCY AND ORGANIZATION REPRESENTATION

Probation and Parole* (50)%*

Department of Social Services (35)

Alternative Programs (Shelter House, MIDAC, etc) (35)
Police Departments (30)

School Personnel (24)

League of Women Voters (17)

Juvenile Judges (16)

Junior League (12) ‘
Students £Junior High, High Schoo] College) (12)
Juvenile Judges (16) :
Area Crime Commissions (11)

Sheriff's Department (10)

Community Action Agencies (10)

Private Colleges and Universities (10)

City dand County Attorneys and Private Lawyers (9)
State Training Schools (9)

Neighborhood Youth Corps (8)

Community Colleges (7)

State Universities (5)

Governor's Youth Opportunity Programs  (5)

YMCA's  (5)

Metropolitan Criminal Justice Center (4)

Private Social Services (3)

Mental Health Centers and Commissions (3)

City Government (3)

. State Services for Crippled Children (3)

Juvenile Court Referee (2)
American Indian Movement (2)
Youth Commissions (2)
One representative from the following:
Orchard Place
Child Guidance Center
Regional Planning Council
Mayor
Community Survey, Inc.
Senator ,
Representative
Residential Correctional Facility
PIA
Polk County Juvenile Home
Christian Home Association
Department of Public Instruction
News Media
Towa Civil Liberties Union
Women's Club
Nles Moines Area Religious Council
Other (occupat1ons not Tisted) (12)
Junior and senior high school students (30)
* Type of agency or organization

** Number of conference participants representing the group of agencies

or organizations.
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APPENDIX II

AREA QF THE STATE REPRESENTATION

Des Moines Area* (96)**
Ames (39)

Iowa City (22)

Sioux City (20)

Cedar Rapids (19)
Davenport (12)

Ottumwa (10) Decorah
Waterloo - Cedar Falls (10) Humbo1dt
Dubuque (9) Pocahontas
Marshalltown (9) Denison
Council Bluffs (9) Montezuma
Fort Dodge (8) Atlantic
Mason City (8) Red Oak

Muscatine (6)

Grundy Center
Clinton (6) Y

Mount Pleasant

Eldora (5) : Greenfield
Keokuk (5) Storm Lake
Ankeny {4) Garner
Spencer (4) Huxley
Leon (3) B Salix
Burlington (3) Corydon
Grinnell (3) Lenox
Bettendorf (3) Chariton
Indianola (3) Huxley
Sheldon (3) s Marion
Fairfield (23 Anamosa
Oskaloosa (2 Perry
Cresco (2) Omaha, NE
Estherville (2) Lincoln, NE
Independence (2) :

- Mitchellville (2)

Carlisle (2)

Newton (2
Creston  (2)
Toledo (2)
Onawa (2)

"Harlan (2)

Johnson (2)

* Area of the state represented.
** Number of participants from the area of the state

One representative from each of the following:









