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INTRODUCTION 

ALTHOUGH the United Kingdom is a unitary state, it does not h1.V~ a 
single body of law universally <),pplkable within its limits. This situation 
results from the composite nature of the country, and was built into the 
arrangements made when the component parts were united. England and 
Wales on the one hand and Scotland on the other have their own distinctive 
legal systems and law courts. The existence of a single Parliament for 
England, Wales and Scotland since 17071 and of a common final court of 
appeal (the HOllse f)f Lords) has resulted in substantial similarity on m:ll1Y 
points, but considerable differences in law and in legal practice and procedure 
remain. In Northern Ireland the structure of the courts and legal procedure 
have for centuries closely resembled those in England and Wales, but there 
are often differences in enacted law. 

Englisl1 law is the historicai source of the Anglo-American or 'commor 
law' group of legal systems. It is quite distinct from the Romano-Germanic 
or 'civilian' systems common in Western Europe and South America which 
derive from Roman law-the law of the Roman Republic and Empire 
which was codified in the sixth century by the Emperor Justinian, fell into 
decay, and began a second life with the renaissance of legal studies in 
European universities in the twelfth and thirteenth centuries. Scots law 
belongs to a small group of 'mixed' legal systems which have legal principles, 
rules and concepts modelled on both Romanistic and English law. 

The historical development of English law has been quite cliffe rent from 
that of the Romano-Germanic systems, and accounts for some of the existing 
differences between the legal systems of England and Wales and of Scotland. 
In the period between the renaissance of Roman law studies at European 
universities and the codification of European national laws beginning 
n bout 1800, the continental systems were dominated by the writings of jurists 
which strongly influenced legal practice. In contrast, English courts evolved 
the law case by case, and English lawyers found their law in the reports of 
the judges' decisions rather than in jurists' writings. The influence of these 
historical variances is matter for debate, but they are traditionally said to have 
produced different kinds of legal systems, rules and institutions, and 
differences in legal approach and outlook. 

lA major con~titutional change being proposed by the Government to move decision
making closer to the people envisages the establishment of elected assemblies for Wales 
and Scotland. The assemblies would have certain common characteristics and relation
ships to the central Government, but would also naturally reflect the existing differences 
in governmental structure betwecn the two countries, particularly the fact that Scotland 
has its own distinctive lcgal system. The Wel~h assembly would have certain powers of 
delegatcdlcgislation and some cxecutive functions: the Scottish assembly would assume 
primary law-making powers in certain devolved domcstic subjects, and there would be a 
Scottish cxecutive with powers to carry out certain executive functions and to make 
delegated legislation. 

The setting lip of the asscmblies would not, 1100\cvcr, detract in any way from the 
overriding interest of all British people in the determination of United Kingdom 
policies as a whole, and the United Kingdom Parliament and Government would remain 
fully responsible for overalll3ritish interests. 

Fuller details of the proposals are set out in COl reference document, Devoilltion 
;/1 Great Brilaill, Factel No 652. 



This pamphlet sets out in separate sections the main features of the English 
legal system (which applies in both England and Wales) and the Scottish 
legal system. A separate brief summary is given of the Northern Ireland 
legal system. 

European Community Law 
On 1 Janu8;-Y 1973 the United Kingdom became a member of the European 
Community.l The European Communities Act 1972, which received the 
Ro.yal Assent on. 17 Octo her 1972, gives legal effect in the United Kingdom 
to directly applicable rights and duties under Community law; it enables 
the Government to make orders and regulations to give effect to the country's 
obligations as a member of the Community; and it alters existing United 
Kinguom law to take account of specific Community obligations. 

Community law is the body of law consisting of rights and duties, powers 
and remedies ariising out of the treaties setting up the European Economic 
Community, the European Coal and Steel Community and the European 
Atomic Energy Community. 'Primary' Community la.w is to be found in 
the treaties; 'secondary' law comprises the instruments-regulations, 
directives and de:cisions-made under the authority of the treaties by Com
munity institutions (the Council of Ministers, a body composed either of 
the foreign ministers of the nine member countries or of the ministers of 
those countries responsible for the subject under discussion, or the European 
Commission, a primarily executive body comprising Community officials). 
The law is normally applied by the domestic courts of the member countries, 
but the most authoritative rulings are given by the Court of Justice of thc 
European Community (see p 3). 

The English, Scottish and Northern Ireland legal systems remain intact, 
and their courts continue to operate as before. In the event of conflict, 
however, Community law prevails over domestic law, by virtue of the 
European Communities Act 1972. 

The most commonly used instrument of secondary Community law is 
the regulation, which is binding in its entirety and has the force of law in 
each member country without further action by the national parliament. 
A large proportion of regulations deal with agricultural levies and prices, 
but they can be used in all the fields covered by the Community treaties, 
including such matters as the common external tariff and the free movement 
of goods. Directives, on the other hand, are binding as to the result to be 
achieved while leaving each member country to decide the method of imple
mentation. This means that each country amends as necessary its own 
domestic laws or administrative practices to bring them into line with 
Community law. Directives are used, for instance, for the harmonisation 
of member countries' legislation dealing with weights and measures or 
safety. Decisions are usually concerned with specific problems, and are only 
binding on those to whom they are directed. They may, for example, enjoin 
a member country to stop an infringement of a treaty, or authorise a parti
cular course of action. The Council of Ministers and the Commission are 
also empowered to make recommeizdations or to give opinions; neither ha~ 
binding force. 
lFor details of British membership of the Community see COl reference pamphlet, 
Britain ill the Europeall Comlllunity, R5999. 
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The main areas covered by the rules of Community law include: agri
culture and fisheries; the movement of goods, labour, services and capital; 
transport; lllonopolies and restrictive practices; state aid for industry; and 
the coal, steel and nuclear energy industries. 

Court of Justice of the European Communlty 
Under the Community treaties the Court of Justice of the European 
Community interprets and adjudicates on the meaning of the treaties and of 
any measures taken under them by the Council of Ministers and the Com
mission. It hears complaints and appeals brought by or against Commnnity 
institutions, member states or individuals, and it gives preliminary rulings on 
questions referred to it by courts in the member states. Thus questions of 
the validity and interpretation of Community law may be referred to the 
court by United Kingdom courts, and they must be so referred when the 
question arises in a court or tribunal from which there is 110 appeal. In a 
case of this kind the Court of Justice makes a preliminary ruling 011 the 
question referred, and this is binding on the national court on that particular 
point; it remains with the national court to apply the law thus interpreted 
and to decide the case. The COllrt of Justice consists of nine judges assisted 
by four advocates-general. 
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ENGLAND AND WALES 

ORIGINS A:'0D SOURCES OF ENGLISH LAW 
The main sources of English law are legislation, "lnwdtten' law and Euro
pean Community law. Legislation consi5t~ of laws made by, 1.11' under the 
..Iuthority of, Parliament and may comprise st~tutes (Acts of Parliament) 
or delegated legislation-that is to say, 'statutory in~tl'Llments' (v.-Hcb are 
Orders in Coullcil, ol'Jers, rules and regulntions made bv a Government 
n.inister under the authority of a statute) or by-laws made"by local govern
ment )1' other authorities exercising powers conft.:rred upon them by Parlia
ment. Unwritten law consists of the common law and equity. European 
Community law (see p 2), which arises out of the Unit~d Kingdom's 
membership of the European Community, is largely confined in impact to 
economic and some social matters. It stands alongside both legislation and 
the unwritten law, and, in the event of conflict, takcs precedcnt.:c ovcr them. 

There is, at present, no code of English law, although the Law Commission 
(see p 34) is working on the codiHcation of l:ertain of its branches. The law 
today is contnined in about 3,000 Acts of Parliament, some thousands of 
statutory instruments and statutory rules and orders, amI over 300,000 
ro.ported cases. 

Common Law 
The common law of England evolved from spontaneollsly obseL'\ed rules and 
practices, shaped and formalised by decisions made by judges pronouncing 
the law in I'elation to the particular facts before them. It was Sl) calleu 
to distinguish it from local laws as well as from any law that was particular 
OJ' special, such as the canon laws emanating from Rome or the law merchant 
practised in mercantile courts. ~ 

In the Anglo-Saxon period (roughly, from the fifth to the eleventh century) 
the principles applied in local courts broadly reOected the customs of local 
communities as declared by the freemen of those communities, who \\ere 
the judges of the courts. After the Norman conquest in 1066, the King's 
judges gradually welded the many and varied local customs into a single 
body of general principles which they applied uniformly, first during their 
periodic circuits through the shires and later at their meetings in London 
to hear cases at the royal courtS.l In ordcr to achieve consistency, the 
judges placed great reliance on previous jUdgments given in similar cases---
a practice which gave rise to the doctrine of judicial precedent2 upon which 
all law in England, other than legislation, is based. It is likely that the neces
sary information was at first passed from one judge to another through 
personal contact, but towards the end of the thirteenth century some unknown 
persons began to note down and circulate the rulings of judges both on 
circuit and in the royal courts and also the arguments of pleaders, as barristers 

lThe courts of Common Pleas, King's Bench, and Exchequer. 
2J~dici~1 precedent (that is to say, the application or the law to the a~ccrtaincd facts) 
bll1d~ Judges of thc lolVCI' cOllrts, it al~(l normally binds judges in courts of equal, Jnk. 
though the HOlhC of Lords (see p 14) declared in 1966 that it \\ould in future be prepnrcd 
tll depart from its own previous decisions where it scemcdjusl to do so. 

. 
't 
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(see p 30) were then called. TIi~b" notes were contained in Year Books 
which covered the period 1283 to 1535 'lI1d were the foreunneri of lh~ 
published Law Reports that have existed in one form or an0ther for more 
than 400 Ytlurs. 

Actions in the common law comt~, were initiated by writs ()btaiilet~ from 
the Chancery (the office of the Chancellor and H skilled body of clerksl). 
Onginally used by the So\ereign to settle disputes brought to his notice by 
subjcct~ who had been, or considered themselves to have been, wronged, 
the WrIt soon develcpf'd frem a royal command ordering that an alleged 
wrong slioukl be nghted into a direction to an ofilcial to hold an inquiry 
il1tO' a complaint or to a defendar,L eitli(:r to concede or to answer a plaintiff's 
claim. During the twelfth aud carly thirteenth centurics a great many writs 
wet:c issued in a wide variety of frrms, and presently they began to ~hape the 
mam bran~hes of common law and the procedure appropriate to those 
branche-,. As time went Oll, a semi-offtcial register of writs appeared, and this 
caln~ to be regarded as an exhaustive catalogue of the causes (If action 
known to law. 

The circulllscription of the law within the framework of the writ system 
(together with a temporary restriction on the office of the Chancellor tl) 
create new writs) acted as a brake on the uevelopment of the common law. 
After 1285 litigants were again able to obtain writs, but they ceased to be 
able to rely upon redress, since the courts of common law had established 
their right to declare that any cause or action that was not contrary to the 
established legal rules was unknown to law. 

Equity 
Among the defects of the medieval common law were that it did not cover 
the whole field of obligations; it had no means of extract in (Y the truth from 
litigants (since it relied on documents and refused to liste~ to the parties 
themselves); its judgments were not capable of being adapted to special 
circumstances, and its process in the course of a suit was ineffective-even 
a successful sliit might be an empty victory for the winner. 

Some people who failed to get satisfaction in the common law courts 
were, how.eyer, allowed to petition the Sovereign or his council (see p 4). 
Thc~1! petItIOns were handtr:cl by the Chancellor who, as well as being 
'Keeper of the King's Conscience', was the head of the writ office and in 
this capacity presumed to be acquainted with the general working of the 
law. At first the Chancellor made recommendations to the council but 
soon he began to take decisions on his own initiative and presently petitions!! 
came to be addressed direct to the Court of Chancery rather than to the 
King. 

In certain matters the Court of Chancery was able to enforce rights not 
recognised at common law (as in trusts and married women's property). 

lThe chief clerks were called Masters. The foremost among them was known as th~ 
Master of the Rolls and frequently deputised for the Chancellor in hisjudicial work. 
np~l:ing the fifte~nth century the~e petitions became more frequent, and although 
l~ltlUlly such reller was spa~modl~ ~nd depepdent on the facts of the case, by the 
sixteenth century there were, 111 addItIOn, certam areas of the law where it was lIsuul for 
the Chancellor to provide relief. However, in contrast to the common law, remedies 
in equity were discretionary; this is still true today . 
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In other matters, such as contract, fraud, accounts and partnerships, it was 
able either to give an alternative and more efficiellt remedy or h> plOdJe <l 

remedy to replace a common law remedy tllett had be ~n lost. In mHt~en, 
outside its direct jurisdiction, it could use its special pr0cedure (<1) to help to 
determine the rights of partie~ in oth£:r courts by compelling the disciosure 
of facts and documents,l (b) to ticcurc to the plaintiff, if successful, tht: fruits 
of litigation, ~lnd (c) to protect a third persoll from injury through the 
conflicting rights of others. The Court of Chancery exercised an overriding 
jurisdiction and could prevent proceedings in the common law courts from 
being made the ill~,trument of oppre:;sion either by rest.raining their com
mencement or pro~ecution, or by forbidding the enforcement of a judgment 
made under them, as the case might require. 

In the1>'..! ways the Court of Chancery afforded [til improved means of 
attaining justice, but this was the vxtent of the difference between eql1ity and 
common law. Nl" Chancellor ever attempted to disput~ the right ()f common 
law judges to pronounce the law, and gradually -as the vigour of the early 
Chancellors gave way to the more conservative outlook of successors-the 
Court of Chancery adopted the common law court practice of relying on the 
process of legal analogy, holding wherever possible to the maxim that 'equity 
follows the law'. The result was that, by the end of the eighteenth century, 
equity had hardened into a body of legal doctrine as settled as the common 
law, and the systems had grown so much alike-save that equity dealt with 
different claims and provided different remedies--that there was little to 
choo~e between them, particularly as regards simplicity or speed. By the 
nineteenth century equity rules had become so involved and technical that 
ll)ng delays were frequent and a dispute involving both common law and 
equity sometimes took ye:lfs to resolve. 

Reforms were made in IS73 and 1875 by the Supreme Court of Judicature 
Acts, which reorganised the courts and provided that, in their new form, 
all should use and apply both commolllaw and equity. In order to overcome 
the difliculty that might arise where a judge was faced with two, possibly 
conflicting, sets of rules, the Act of 1873 laid it down that where rule!; of 
common law conflicted with those of equity the latter were to prevail. 

Legislation 
The earliest examples of enacted laws in England were the ordinances of the 
Curia Regis (the King and his counCIl), which, in the early Norman period, 
was the governing body of the realm. Law-making by Parliament did not 
begin until the thirteenth century; it was not until the sixteenth century that 
legislative Acts took the form in which they are cast today,2 and until the late 
nineteenth century the amount of legislation was comparatively small. The 
position began to chanE''! after the passing of the Reform Act 1832 (the first 

lThe reliance of the common law courts on written documents for the greater pa.t of 
their cvidence rcndered them powerless if a necessary document was in the hands of 
the opposing party, or contained a mistake, or was lost. 

2'Be it enacted by the Queen's most Excel/ent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows:-'. An outline of the parlia
mentary legislative procedure is contained in COl reference pamphlet, The British 
Parliament. R5448. 
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of several statutes which reformed the electoral system and extended the 
franchise), and ~ince the beginning of the twentieth century there has been a 
very great in..:rease both in the volume of legislation and ill its scope. Now
:.tdays there is scarcely <lily aspect of life that is not, in some measure, afTected 
by it. 

Since Parliament is the supreme law-making body in the United Kingdom, 
Acts of Parliament are absolutely hindi;lg on all v'urts, taking precedence 
over all other sources of law1 , they e[111l1ot be IIllra vires (outside the com
pet:~nc~" of-in this C\lSe P"rliamenO for, although the principles of natural 
justice (broadly speaking, rules ',vhich an ordinary, reasonable person would 
consider f<tir) have I.lhvays occupied an important position in the British 
constitution. they hav~' never been deHned or cvdiHed in the form of 
guaranteed rights. Thus rights. such itS the right of personal fleec1om, the 
right of frcC'dom of discus~ion, and the rights of association and public 
meeting, which are commonly considered 1110re or less inviolate, are not 
protected against change by Act of Parliament, und the courts could not 
uphold them if Parliament decreed otherwise. Acts of Parliament are, in fact, 
formal announcements of rules of conduct to be observed in the future, 
which remain in force until they are repeahd. The courts are not entitled to 
question or even discuss their validity-being required only to interpret 
them according to the wording useu or, if Parliament has failed to make its 
intentions clear, according to certain canons of interprctation. If by either 
llf these means the courts reach a decision contrary to the intentions of 
Parliament, Parliament must either cccept the decision or pass an amending 
Act. Meanwhile, the court's decision stands. 

Delegated Legis/ation 
The system of delegated (or subordinate) legislation, which is used to relieve 
pressure on parliamentary timc, empowers ministers and other authorities 
to regulatc administrative details undcr the authority of a particular statute. 
In order to minimise the risk that powers conferred on the executive in this 
way might supersede or weaken parliamentary government, they are normalJy 
delegated to the Queen in Council or to authorities directly responsible to 
Parliament-that is, to Government ministers, Government departments 
for which ministers are responsible, or to organisations whose regulations 
are subject to confirmation or approval by ministers who thereby become 
responsible to Parliament for them. Moreover, the statutes by which 
particular powers are delegated usually provide for some measure of par
hamentary control over legislation made in the exercise of these powers
for instance, by reserving to Parliament the right to confirm or annul the 
orders themselves. Certain statutes also require direct consultation with 

lConsidel'able discussion has taken place on the effect 011 the doctrine of parliamentary 
sovereignty of the United Kingdom's accession to the European Com'nunity (see p 2). 
Much of it has centred on the question that would arise in the event of a conflict between 
a future Act of Parliament and a provision of existing directly applicable Community 
law (given legal effect in the United Kingdom by thc European Communities Act 1972). 
Under the traditional doctrine, in the event of a conflict between two statutes, the later 
Act always prevails over the earlier one, al!d therefore any Act passed by Parliament 
must be followed by the courts even though an earlier Act may have purported to 
prohibit the passing of such an Act. 
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organisations which will be affected therehy before rules and orders (in the 
form of statutory instruments) are made. 

The principle that the courts do not question the validity 01 parliamentary 
legislation does not apply to subordinate legislation, and it is open to any 
court before which such legislation may come to decide whether it is intra 
vires or ultra vires. 

BRANCHES OF THE LA \V 
The two leading branches of the law in England and Wales are criminal 
law and civil law, a division which began after the Norman conquest when 
a difference wu:;first made between wrongs within the purview of the State-
'pleas of the Crown'-and other wrongs. The distinction lies less in the 
nature of the acts and omissions covered by the two categories than in 
the subsequent legal proceedings and the hierarchy of law courts involved. The 
same wrongful act may often be both a crime and a civil wrong (for example, 
reckless or dangerous driving, a criminal offence, may also give rise to a 
civil action if it results in injury to, or damage to the property of, other 
people); and there is as a rule no reason why a criminal prosecution and a 
civil action should not both be brought, since proceedings are quite separate 
and independent, and tnke place before different courts. Broadly speaking, 
however, whereas civil law relates to the rights, duties and obligations of 
individuals between themselves, criminal Ittw is concerned with wrongs 
affecting the community at large-acts contrary to the order. peace and 
well-being of society which render the offender liable to punishment by the 
State. 

Other branches of the law are service law. administrative law, industrial 
law, Admiralty law and ecclesiastical law. 

Criminal Law 
In most cases the criminal law recognises a particular intention or state of 
mind as a necessary ingredient of a criminal offence (there are some C,lses 
of 'strict liability'). Ignorance of the law on the part of an accused person 
is, however, never accepted as an excuse. The law punishes not only 
criminal acts but also-as incitements, attempts or conspiracies--steps 
towards the commission of a crime which may never take place. A person 
may be exempted fro111 criminal liability because he has been deprived of 
his free will and self-control-by coercion or insanity, for instance. Some 
classes of people, such as children under ten years, may also be exempted 
from liability. Overseas diplomats in the United Kingdom may be entitled 
to immunity from criminal proceedings, but are expected to respect the 
country's laws. 

The classification of crimes may be based on the kind of harm done. 
There are crimes, for instance, against the person of the individual (such as 
assault or murder), against his or her property (burglary, arson and theft 
are examples), and against public rights which belong in common to all 
citizens (such as treason and offences against public order). Classification 
may also be based on the methods of 'trial' (as criminal proceedings are 
known); serious crimes are usually tried 'upon indictment' before a judge 
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and jury, while the less grave are tried 'summarily' before magistrates sitting 
without a jury. 

Civil Law 

The main sub-divisions of civil law are: family law, which includes the laws 
governing marriage, divorce, and the cLlstody of children; the law of property 
(including intangibles), whiCh governs ownership and rights of enjoyment, 
thc creation and administration of trusts, and the devolution of property 
on death; the law of contract, which regulates, for instance, the sale of 
goods, loans, partnerships, insurance and guarantees; and the law of torts, 
which governs SLlch actionable wrongs as negligence, defamation, malicious 
prosecution, nuisance and trespass-that is to say, injuries suffered by one 
person at the hands of another, irrespective of any contract between them. 

Otller Branches of the Law 

Service {all' is codified in Acts of Parliament for the Royal Navy, the Army 
ane! the Royal Air Force (and In the delegated legislation under them). 
I t is administered by courts martial and applies to all serving members of 
the armed forces of the Crown throughout the world. Its purpose is the 
preservation of essential discipline, and no change of SUbstantive law can 
be made except by Parliament. A person subject to military law does not 
cease to be subject to the ordinary law, his obligations as a member of the 
armed forces being in addition to, and not in lieu of, his duties as a citizen. 

Administrative lall' is particularly concerned with the executive and judicial 
powers conferred by Parliament on the administration, and with the effect 
of the exercise of those powers on the individual. The conception of rules 
of law governing the relations of governed and governors has existed for 
centuries, but it is only during the last 60 years, with the growth of state 
intervention in the life and doings of the subject, that it has been recognised 
as a separate branch of law. 

Industrial lall" is contained in a number of Acts of Parliament. It is con
cerned with conditions of employment, relations between employer and 
employees and the legal position of trade unions, employers' associations and 
other organisations. 

A elmiral!y lall' was originally concerned with crime, as well as with tort and 
contract upon the high seas. It is now limited to civil matters but, because it 
deals with cases involving foreign as well as British vessels, its rules differ 
from those which would apply in the same matter occurring on land. 

Ecclesiasticallall' consists of such portions of the old canon law as continued 
in force after the Reformation in tbe sixteenth century, together with the 
post-Reformation statutes and canons of the English Church passed by 
Parliament, and the General Synod of the Church of England, which under 
its previous title of National Assembly was set up by Act of Parliament in 
1919 and is the central legislative body of the Church, its meaSures being 
endorsed by Parliament. Informer days ecclesiastical law governed the 
clergy in all their affairs and the laity in mutters of faith and morals and in 
those aspects of their lives in which the ministrations of the Church were 
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required, but by the beginning of the nineteenth century many of the offences 
recognised by the Church in the Middle Ages had become obsolete ami 
others had become the subject of proceedings in the ordinary courts. Later 
in the nineteenth century the Church's jurisdiction in matf;f'J,.onial matters 
and over the personal property of deceased persons was transferred to newly 
established civil courts. Modern ecclesiastical law is th1..15 concerned only 
with the regulation of church affairs, the discipline of the clergy in matters 
of doctrine and conduct, and control over the fabric of churches and over 
churchyards. 

COURTS OF LAW 
As a general rule, aU court proceedings must be held in public-in so-called 
'open court'. There are, however, exceptional circumstances (for instance, 
where natioi.al security is involved. where the subject matter of the suit is a 
secret indu;trial or commercial process or wbere the proceedings relate to 
the wardship, custody al'ld access. or adoption of any infant) in which the 
court may sit in camera-that is to say, when the press and the public may be 
excluded. The eourt's jurisdicti()n (its authority to decide matters that are 
litigated before it or take cognisance of matters that are presented in a formal 
way for its decision) may also be exercised in private, when the judges and 
other judicial (,fficers such as registrars transact such business as they are 
authorised by the rules of court to transact in chambers-only parties to the 
dispute and their legal advisers being admitted. 

Courts can nowadays be created only by Act of Parliament. They may be 
classilled in a number of ways. A distinction is sometimes made between 
courts of record and courts not of record, those of record having an official 
record of the acts and judicial proceedings that have taken place there as 
well as authority to fine and imprison for contempt of their authority. There 
is also a difference between superior and inferior courts--a superior court 
being one which is not su bject to the control of any other court, except by way 
of appeal, and in which no matter is deemed to be beyond jurisdiction unless 
it is expressly shown to be so. 

The most usual distinction is, however, between courts with criminal and 
those with civil jurisdiction. Even here, 110 hard and fast line can be drawn, 
as in certain circumstances civil cases are heard in criminal courts, while 
occasionally a criminal case may be heard in what is primadly a civil court. 

In criminal cases the courts with original jurisdiction are the magistrates' 
courts and (for the more serious cases) the Crown Court. In civil matters 
magistrates' courts have a limited jurisdiction, but the main courts are the 
county courts (for the lesser cases) and the High Court (where the more 
important cases are heard). The Court of Appeal in London, which has a 
Criminal Division and a Civil Division, hears appeals in criminal cases from 
the Crown Court and in civil cases from the county courts and the High 
Court. The Court of Appeal, the High Court and the Crown Court together 
form the Supreme Court of Justice. At the top of the hierarchy of courts is 
the House of Lords, which, in addition to being part of the legislature, is the 
final court of appeal in civil cases in the whole of the United Kingdom and in 
criminal cases in England, Wales and Northern Ireland. 
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Ciyil Courts 

Magistrates' Courts 
Magistrates' courts have certain powers in matrimonial proceedings to make 
separation, maintenance and affiliation orders and to deal with the custody 
of children, and appeals on points of law can be made to the Family Division 
of the High Court. Committees of magistrates exercise semi-administrative 
functions in relation to the licensing of public houses ano betting shops and 
clubs. Appeals usua11y lie to the Crown Court with a fUTi,.her (or alternative) 
appeal on legal points to the High Court. 

County Courts 
The 337 county courts in England and Wales are located so that no part of 
the country is an unreasonable distance from one of them. They are not 
necessarily connected with the boundaries of administrative counties. In the 
busier centres they may sit every weekday: elsewhere they may sit weekly, 
monthly or at longer intervals. All judges of the Supreme Court and all 
circuit judges and recorders have power to sit in the county courts, but each 
court has one or more circuit judges assigned to it by the Lord Chancellor, 
and regular sittings are mostly taken by them. Every court has a registrar 
who deals with procedura; matters and the various steps that have to be 
taken before an action is tried. The registrar also acts as an assistant judge, 
and tries most small actions. The circuit judge tries the larger actions, and 
hears appeals from decisions by the registrar. 

The jurisdiction of a county court covers, for instance, actions founded on 
contract and tort (with some exceptions sllch as defamation cases), where 
the amount claimed is not more than £1,000; equity matters such as trusts, 
mortgages and dissolution of partnerships, where the amount does not 
exceed £5,000; and actions for the recovery of land where the net annual 
value for rating purposes does not exceed £1,000. Cases outside these 
limits are usually heard in the High Court, but may be tried in the county 
court by consent of the parties, or they may be transferred from the High 
Court in certain circumstances. 

Other matters dealt with by county courts include hire purchase, the Rent 
Act legislation, landlord and tenant questions and adoption cases. In 
addition, undefended divorce cases are heard and determined in county 
courts designated as divorce county courts (defended cases are heard by the 
High Court); outside London bankruptcies are dealt with in certain county 
courts; and complaints of racial discrimination brought by the Race Relations 
Board and complaints alleging some forms of sex discrimination are heard in 
selected courtS.l 

Small Claims Arbitration. The county court is the main tribunal for the 
determination of small claims, and in 1973 a scheme was introduced to 
enable consumer claims and other small cases to be decided informally in 
private by arbitration. The county court registrar can refer cases to this 
type of arbitration at the request of either party if the sum involved does not 
lStronger legislation to combat racial discrimir.ation and promote equality of opportunity 
is before Parliament. This would allow people complaining of discrimination to have 
direct access to the courts. 

11 

11 



exceed £100. If the amount i~ ~:reater than £100, both parties can consent 
or leave it to the registrar to decide whether the case should go to arbitration. 
A circuit judge can refer a case involving an amount of up to £1,000 to 
arbitration. 

The registrar normally acts as arbitrator. He takes an active part in the 
proceedings, asking questions to discover the facts at issue and dispensing 
with strict rules of procedure and evidence. Legal representation is dis
couraged by providing that for claims of up to £100 in value no legal costs 
can be recovered unless one of the parties has acted unreasonably. (An 
exception to the 'no costs' rule is made if a person sues for a personal injury 
if the damages exceed £5; this is because the inability to recover costs on such 
a claim may cause hardship, and it may be difficult for a person who has 
suffered an injury to estimatc the damages he can claim or to deal with the 
case himself.) 

Some two-thirds of the cases brought under the arbitration scheme concern 
goods sold and delivered, work done or material supplied. 

V01untary small c1ainis arbitration schemes, based on the consent of thc 
parties to a dispute and normally working without legal representation, 
have been started in two areas. 

The High Court 
The High Court has three divhions-the Queen's Bench Division, the 
Chancery Division and the Family Division-between which its work is 
distributed in accordance with statute, the rules of court and custom. Although 
exclusive jurisdiction in a particular matter is not normally given to anyone 
division, in practice each division has a separate jurisdiction. The judges 
can sit in any division and can administer both law and equity, but in fact 
they are assigned to, and specialise in the work of, a particular division. 

Among matters that must go to the Chancery Division are: the administra
tion of estates, including those of deceased persons; partnerships and 
mortgages; contractual rights; and the execution of trusts and settlements. 
The division also deals with the 'revenue list' which consists mainly of 
income tax cases (which is always taken by ajudge having detailed knowledge 
of the subject), with the special law affecting companies (including their 
winding-up) and with some bankruptcy matters when they have been dealt 
with in the county courts. The Family Division, as its name implies, deals 
with all jurisdiction of a family kind, including matrimonial cases, and cases 
relating to wardship, adoption, and guardianship. Most other civil litigation 
comes before the Queen's Bench Division, which has a wide and varied 
jurisdiction. Specialisation within this division is recognised to some extent by 
the assignment of particular cases to different lists. Thus, commercial cases 
are placed on the 'commercial list' and are heard by one of two or three 
judges of the division with special experience of this type of litigation. 
Admiralty and prize jurisdiction (dealing with naval matters and claims over 
captured ships or aircraft) rests with a specially constituted Admiralty Court 
within the Queen's Bench Division. 

The Lord Chief Justice presides over the Queen's Bench Division; the Lord 
Chancellor is nominally the president of the Chancery Division, but he never 
attends, and the administration of the division is the responsibility of the senior 
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judg?, known as th~ Vice-Chancellor; in thr Family Division there is a 
PreSIdent. The maX1I11lUll number o[ other ('puisne') High Court judges is 
75. In November 1975 there were 70-43 in the Queen's Bench Division 11 in 
th~ ~?ancery Division (including the Vice-Chancellor) and 16 in the Family 
DIVISion. 

For the .he~ri~g. of ?ase~ ~t first instance, High Court judges sit singly. 
Ap~e!late JunsdlctIOn 111 CIVIl matters from inferior courts is exercised by 
DIVISiOnal ~ourts. ~f.two (or ~ol11etimes three) judges, or by single judges of 
the appropnate dIVISIOn nomlllated by the Lord Chancellor. For instance, 
appeals from county courts in bankruptcy cases are heard by a Divisional 
Court of the Chancery. I?i.vision; appeals on points of law from magistrates' 
courts come before DIVISIonal Courts of the Queen's Bench Division' and 
appl~als against the decisions o[ the magistrates' courts in matrim'onial 
proceedings lie to a Divisional Court of the Family Division. 

The High Court sits in Lond.on at the Royal Courts of Justice (the 'Law 
Courts'), and is juxtaposed with the Crown Court at 'first-tier' provincial 
centres (see p 16), where, besides hearing civil cases, High Court judges deal 
wilh serious criminal proceedings. 

II: London the High Court has foUl' sittings: Michaelmas, which normally 
begllls on I OClober and ends on 21 December; Hilary, which begins on 11 
January and ends on the Wednesday before Easter; Easter, which begins on 
the secon~. Tuesday after Easter and en~s on the Friday before the Spring 
Bank Holtday (usually the last Monday 111 May); and Trinity, which begins 
~)!1 the second Tuesday afte,l" t~1e spring holiday and ends on 31 July. Two 
Judges are s~lected at the begl11n~ng of each Long Vacation (during the summer) 
for the hearIng of all cases need111g prompt attention. 

Appellate Courts 

Ap~e~t1s in matrimonial proceedings heard by magistrates' courts go to a . 
DlVlsIOnal Court of the Family Division of the High Court. Affiliation 
appeals are heard by the Crown Court (see p 16), as are appeals from decisions 
of the licensing and betting committees of magistrates. 

Appeals from the county courts and the High Court are heard in the 
Court of Appeal Civil DiVIsion, and may go on to the House of Lords (with 
tl;e leave of t.he court or of the House). On a point of law of exceptional 
dlffic~tlty caIlmg [or a r~consideration of a binding precedent, an appeal 
may 1ll some cases and WIth the leave of the House lie directly from the High 
Court to the House of Lords. 

The Court of Appeal has several ex officio members: the Lord Chancellor, 
eX-~Ol'd Chancellors, Lords of Appeal in Ordinary (see p 14), the Lord Chief 
J ustlc~, the Master of the Rolls and the President of the Family Division of 
t~le ~lgh Court. Of these .mem~ers only the Master of the Rolls customarily 
SItS 1ll the court. The ordl11ary Judges are 16 Lords Justices of Appeal. The 
court usually sits with a bench of three judges, except in appeals in 'inter
locutory' matters (questions arising during the course of a case but before 
the actuall~earing) when two judges may sit, and a very limited class of matters 
not involving the final determination of an appeal, when one judge sittin~ 
alone may make a decision. In ordinary cases each member of the court 
delivers a judgment, and the majority opinion prevails. On coming to a 
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decision, the court has power to order a new trial or the reversal of variation 
of ajudgment. . . 

The appellaie judicial work of the House of Lords IS car ned out by at 
least three judges ti'om among: the Lord Chancellor, ~eers wl:o hold or have 
held high judicial office, and the Lords of Appeal 111. Ordl.nary (the Law 
Lords), up to 11 professional paid judges who are gtven hfe pe;rages. to 
enable them to sit in the House. The Lord Chancellor sometimes SIts, 
but five Law Lords form the normal quorum. Lay members ~fthe Hous~ do 
not attend the hearing of appeals, which usually takes place 1Il a committee, 
room and not in the legislative chamber. Proceedings take the form of 
the normal business of the House: judgments are given in the form of 
speeches to a motion, al:d the decis~on of the l!0l~S: 1<; tak7~ by ~ vote.. The 
practice of the House IS to treat Its former ~UdICIal .d~clslOns as. nOlmall: 
binding, but to allow departures from .a pr~vI~~s declSlon. where It appealS 
right to do so. The House also exercises JudicIal authority over claIms of 
peerage and matters rela.ting to its own privileges. 

The Judicial Committee of the Privy COllncil 
The Judicial Committee of the Privy Council l derives its appellate jurisdiction 
from the right of all the Queen's subjects to appeal for redr~ss to the Sove
reign in Council if they believe that the courts of law have faIled to do them 
justice (see p 5). It is now the final court of appeal from the c?urts of the 
United Kingdom dependencies and from the cO~lrts o.f those lI1depe~1dent 
members of the Commonwealth (inclu~ing s?me In which the Queen IS. n.o~ 
Sovereign) who have not elected to discontlllue the appeal. The JUdlClU, 
Committee is also the final court of appeal from the Channel Islands and.the 
Isle of Man (which are Crown dependencies and not part of the. Ul1lted 
Kingdom), from prize courts in the United Kingdom and dep~nd.en:le?, at~d 
from certain professional disciplinary committees. It also has JUl'lSdlctlOn 111 

a limited class of ecclesiastical appeals. 
Appeals come to the Judi:ial Committee either where. a right o~ ap~eal ha~ 

been specially created-for Instance, by s~atu.te, Order. 111 Council ~l Letters 
Patent-or by special leave of the Sovereign 111 Coun,cll on the a?V1Ce of the 
Judicial Committee. They are heard by a board ot the commlttee, whose 
members are usually selected from the Lord Chancellor, e~-Lord Chancellors 
and Lords of Appeal in Ordinary, although Lords Justtc.es o~ Appeal and 
other members of the Privy Council who have held lugh Judlctal office 
(including Chief Justices and certain other j.udges fron: other Commonwealt!l 
countries who have been sworn of the Pnvy Counctl) may be asked t~ SIt 
from time to time. The Judicial Comndttee does not, in theory, dehver 
judgment. 1 t advises the Sovereign, who acts ~l~ its report and appro~es an 
Order in Council to give effect thereto. Its declSlons, though not bmdlng on 
the English courts, are treated with great respect by them. 

Criminal Courts 
Criminal proceedings are held either in magistrates' ~ourts, ~here th; less 
important cases are tried under summary procedure Without a Jury, or 111 the 

lThe Privy Council is the body on whose advice and. through which the Soyereign 
exercises his or her statutory and a number ?f prerogatlye po\',!ers. ! t also has Its own 
statutory powers, independent of the power of the SovereIgn ID CouncIl. 
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Crown Court, where the more serious ones are tried on indictment with a 
jury. Magistrates' courts al!io conduct preliminary investigations into the 
more serious cases. 

The procedural classification of criminal o.ffences into those triable 
summarily and those triable on indictment is no longer clear-cut. Broadly, the 
position is that, while the most grave and complex offences which are con
sidered a}Jpropriate for trial only by judge and jury are purely indictable ancl 
those minor offences which do not justify the use of a judge and jury are 
summary, some other offences fall between the two extremes and, in accordance 
with statutory provisions, are either indictable offences triable summarily, 
or both indictable and summary ('hybrid' offences) or summary offen.:~s 
triable on indictment. There are different, but overlapping, rules governing 
the determination of the method of trial for each of these different categories.l 

One of the principal features of criminal courts in England and Wales is the 
important part played by laymen who have no special legal qualifications-as 
justices of the peace (the 'judges' in most magistrates' courts-see p 25), as 
jurors (see p 27) and sometimes as prosecutors (most criminal prosecutions 
are initiated by the police-see p 22). About 98 per cent of all criminal cases 
are finally heard and determined by unpaid Jay justices. 

Magistrates' Courts 

Magistrates' courts, of which there are some 900, normally consist of a 
'bench' of three lay unpaid magistrates whose function is to ascertain the 
facts of a case and apply the law to them. The magistrates are advised on 
points of law and procedure by the Clerk to the Justices (or one of his 
assistants) who is normally legally qualified and is also in charge of the 
admini&trative matters of the court. 

In some large urban areas where the pressure of work is heavy and contin
uous there are also professional 'stipendiary' magistrates who are full-time, 
salaried and legally qualified. They usually preside over a court alone. 

Generally speaking, magistrates mllst sit in open court. However, when, 
as 'examining justices', they carry out preliminary inquiries into a more 
serious case to see whether there is sufficient evidence to justify the committal 
of an accused person for trial in a higher court, the evidence must not be 
reported at the time except at the defendant's request, unless the magistrates 
discharge him. 

On conviction, magistrates cannot as a rule impose a sentence of more than 
six months or a fine exceeding £400. When an offence carries a higher 
maximum penalty, they may commit the offender for sentence to the Crown 
Court if, after obtaining information about his character and past, they 
consider their sentencing power inadequate.2 

J An interdepartmental committee undei~··the chairmanship of Lord Justice James 
published in November 1975 a report entitled The Distribution of Criminal Business 
be/ween the Crown Conrt and 1vfagistrates' COllrts, Cmnd 6323, HMSO, £2'00, ISBN 
o 10 1632304. In it the committee recommended that there should be three categories 
of offences: 'indictable' offences triable only on indictment; 'intermediate' offences 
triable either on indictment or summarily; and 'summary' offences triable only sum
marily. The committee proposed that there should be a single category of intermediate 
offences, to which all sets of rules and a single procedure should apply. 

uThe range of penalties available to the courts is set out in cor reference pamphlet, 
Criminal Justice I'll Britain, R5984. 
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iUI'cl/ilc COl/rts, Care or criminal proceedings involving children and young 
people under 17 years of age are held before special types of magistrates' 
courts known as 'juvenile courts'. The case of a young person charged 
jointly with someone over 17 is heard in a normal magistrates' court or in the 
Crown Court; if the young person is found guilty and not discharged or 
lined, the court remits the case to a juvenile court. If a child or young person 
it; charged with an offence which, in the case of an adult, is punishable on 
indictment with 14 years' imprisonment or more, ajuvenile court may commit 
him for trial in the Crown Court. In the very rare event of a child being 
charged with homicide, the case is only triable on indictment at the Crown 
Court, but committal takes place in a juvenile court unless there is ajoint 
charge a!!ainst a person over 17 years of age. 

J uvenDe courts exercise their powers subject to the over-riding principle of 
the welfare of the child. They comprise not more than three magistrates-
nearly always including at least one man and one woman drawn from a panel 
of those most suited to dealing with children-and must sit in a different place 
from other courts or at a'different time, Proceedings are less formal than in 
an adult court, and the public is excluded, Accredited press representatives 
may be present, but they are not allowed to publish any details that might 
lead to the identification of the child unless the court or the Home Secretary 
expressly dispenses with this requirement in the interes.ts ~f jt~stice. The 
courts must explain the substance of the charge or apphcatlOn 111 language 
which the child can understand, and parents or guardians may be required to 
attend durina all stages of the proceedings. I-laving determined the guilt of a 
young ofrender on the evidence, the court must, before deciding on a method 
of treatment, consider any information concerning school record, health, 
character and home conditions that may be provided by a probation oBker 
or the local authority. 

The Crown COUI i 

The Crown Court is responsible for trials on indictment, the sentencing of 
ofTendel's committed for sentence by magistrates' courts and appeals from 
magistrates' courts. It is served by judges of the High Court, full-time 
'circuit judges' and recorders who sit on a part-time basis. At the Lord 
Chancellor's request, a Court of Appeal judge can sit in the Crown Court. 
All trials in the court take place before ajury. 

The court has about 90 centres, each chosen as far as practicable to be 
within daily travelling distance of the whole population. There are six 
court circuits: south-eastern (with London as its administrative centre); 
midland and Oxford (Birmingham); north-eastern (Leeds); Wales and Chester 
(Cardiff); western (Bristol); and northern (ManChester), On each of these 
circuits the towns where the judges sit are classified in three types: first-tier 
centres, where High Court and circuit judges deal with criminal cases and 
Hiah Court judges also take civil business; second-tier centres, dealing only 
Wldl criminal business but again served by both High Court and circuit 
j t.:(. ges; and third-tier ccntres, served only by circuit judges and recorders, and 
deallllg only with criminal cases, 

The distribution of Crown Court business is determined by directions from 
the Lord Chief Justice, with the agreement of the Lord Chancellor. Offences 
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always tried by a High Court judge include murder and treason, and offences 
normally tried by a High Court judge include manslaughter and rape; the 
vast majority of indictable offences can be tried by any judge of the Crown 
Court-a High Court judge, circuit judge or recorder, Offences such as 
wounding and theft may be tried either on indictment or summarily, but, in the 
more serious cases, are almost always tried before a circuit judge or recorder, 

Lay magistrates have a role to play in the Crown Court. A circuit judge 
or recorder sits with between two and four magistrates for appeals and 
committals for sentence from magistrates' courts, and may sit with magistrates 
to try the less important cases on indictment. For the mO;'e seriollS cases a 
High Court jUdge sits alone. In the City of London, where the Crown 
Court is known as the Central Criminal Court (the Oltl Bailey), the Lord 
Mayor and aldermen can sit with any judge in any type of case, 

Appeals 

A person convicted by a magistrates' court may appeal to the CrO\vn Court 
against either the conviction or the sentence imposed. The appeal takes the 
form of a rehearing without a jury, and sentences can be reduced or increased. 
A convicted offender who pleaded guilty can appeal only against sentence; 
and the prosecutor has no right of appeal against an acquittal. If an impor
tant legal ruling is wught. either the prosecutor or the defendant can appeal 
from a magistrates' court on a point of law 'by way of case stated'-that is, 
by requiring the court to state a case for the opinion of the Divisional Court 
of the Queen's Bench Division of the High Court. The court normally 
comprises three, and occasionally five, judges of that division. From the 
Divisional Court the prosecutor or the defendant cun appeal directly to the 
House of Lords if a point of law of general public importance is involved. 

From the Crown COUI't appeals by case stated may occasionally be made 
to the Divisional Court, but normally appeals, against either conviction or 
sentence, are madc to the Court of Appeal (Criminal Division) which is 
normally comp(\secl of three juc\ges~Lords Justices of Appeal and Queen's 
Bench DivisiC'll judges of the High Court. The Lord Chief Justice or a 
Lord Justice of Appeal usually presides, and a single judgment is customary 
as a rule. Appeals against a conviction can be brought to the court by right 
on any point of law, and, with leave of the trial judge or the Court of Appeal, 
on any questiun of fact or mixed fact and law. In these cases the court can 
uphold the conviction: it can quash (reverse) it and order the defendant's 
acquittal; and it can vary the sentence, There is no general power to order a 
re-trial, although this can be done on the grounds of fresh evidence if the 
cuurt considers that such a step would be in the interests of justice. An 
appeal against sentence (not being a sentence that is fixed by law, as, for 
instance, in the case of murder) lies only with the leave of the court. In such 
cases the court can alter the sentence but not so that the new sentence is more 
severe than the old one. 

From the Court of Appeal a further appeal can be brought to the House of 
Lords if the court certifles that a point of law of general public importance is 
involved, and it appears to the court or the House that the point ought to be 
considered by the House. Nowadays, roughly 8-10 criminal appeals come 
before the House each year, 
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The Attorney General may seek the opinion of the Court of Appeal on a 
point of Jaw which has arisen in a case where a person tried on indictment is 
acquitted; the court has power to refer the point to the House of Lords if 
necessary. The acquittal in the original case is not affected, nor is the 
identity of the acquitted person revealed without his or her consent. The 
Home Secretary has the power to refer to the Court of Appeal the case of any 
person convicted 011 indictment (this is effectively much the same as an appeal) 
and can refer any aspect of such a case for the court's opinion. The Home 
Secretary may exercise this power whether or not the case has already been 
before the Court of Appeal. 

Proceedings of a magistrates' court or the Crown Conrt can be reviewed by 
the Divisional Court of the Queen's Bench Division if it is alleged that the 
court has acted outside its jurisdiction or in an irregular manner. 

Crimina! injuries Compellsatioll Schel1le 
The Criminal Injuries Compensation Schemc was established in 1964 on an 
experimental and non-statutory basis to provide ex gratia compensation to 
victims of crimes of violence and people hurt as a result of attcmpts to arrest 
offenders and prevent offences. It is administered by the Criminal T njuries 
Compensation Board which comprises eight members and a chairman, who 
are alllegaUy qualified and appointed by the Home Secretary and the SecfI:!
tary of State for Scotland. Compensation, which is assessed on the basis of 
common law damages and usually takcs the form of a lump sum payment, 
has totalled over £24 million since the scheme began. A review of the scheme 
is in progress with a view to putting it on a statutory basis. 

Special Courts 
In addition to the courts which exercise ordinary civil and criminal jurisdic
tiOll, there are a number of COtll'ts in England and Wales with spccial functions 
of various kinds. Some of thcse-for instance, coroners' courts, courts 
martial and ecclesiastical courts-arc ancient courts modified to meet the 
needs of modern society; but the greater number are comparatively new 
creations, set up by Act of Parliament to deal \\lith the many problems arising 
from the State's regulation of the day-to-day affairs of the community. 

CorOllel'S' Courts 

The earliest coroners were appointed in the twelfth century in each county 
to protect the fiscal rights of thc Crown. From the beginning, coroners were 
concerned with violent and unexplained deaths, since in the past these 
sometimes brought revenue to the Sovereign through fines ancl forfeiture of a 
convicted person's goods. 

Nowadays, investigations into violent and unnatural deaths or sudden 
deaths where the cause is unknown are the most substantial part of the work 
of coroners' courts. 1 Cases may be brought to the notice of the local 
coroner (a senior lawyer or doctor appointed by the local authority) by 

lFollowing the publication of the Report of the COllllllifl('e 011 Death Certificatioll tI/I(/ 

Corollers (Cmnd 4810, H 1\'1 SO, 1971), the Home Secretary has announced proposals 
for the modernisation of the law on coroners' responsibilities. 
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doctors, the police, various public authorities or members of the public, and 
it is his duty to inquire how, when or where the deceased died. If the death 
is merely a sudden death of which the cause is unknown, the coroner need not 
hold an inquest in court but may order a post-mortem examinatior, to 
determine the cause of death. If, however, he has reason to believe that the 
dcce,ised has died a violent or unnatural death or has died in prison or in 
other circumstances provided for by statute, he must hold an inquest. 
Morcover, if he has reason to suspect murder, suicide, manslaughter or 
infanticide, OJ' that the death was caused by a road accident, he must summon 
ajury. 

COllrts A/arrial 
Courts martial have jurisdiction over members or the armed forces and, in 
I:ertain circumstances, their dependants and civilians employed by the armed 
forces who accompany them outside the United Kingdom. The courts do 
not have power to deal with offences of treason, murder, manslaughter, 
treason felony or rape committed by servicemen in the United Kingdom, and 
otl1(r non-military criminal offences committed by servicemen in the United 
Kingdom are in practice normally dealt with in the ordinary courts. 

A court martial (which consists of a president and a number of serving 
otlkers) may be convened by an authorised officer. A judge advocate is 
appointed to sit with the court in more serious Army and Air Force cases 
(and at every Navy trial) to advise on law and procedure and, in the former 
case, to sum up the evidence. The judge advocate in the case of the Army 
and the Ail' Force is normally n member of the judicial staff of the Judgc 
Advocatc General of the Forces, a civilian department responsible to the 
Lord Chancellor. Members of the staff must be barristers of at least five 
years' standing. In the case of the Navy, the judge advocate is a legally 
qualified serving officer. 

A person convicted by court martial may petition the military authorities 
responsible for confirming or reviewing the finding and sentence of the court 
martial against the finding or sentence. Appeal also lies to the Courts 
Martial Appeal Court (and from there to the House of Lords if the court 
certi(ies that a point of general public importance is involved and it appears 
to the court or to the House that the point is one that ought to be considered 
by the House). Servicemen can appeal to the Courts Martial Appeal Court 
only against finding. Civilians, however, in addition to their general right 
to petition a confirming or reviewing authority, can also appeal to the Courts 
Martial Appeal Court agai nst sentence. 

Ecclesiastical Courts 
Since the constitution and law of the established Church of England are 
part of the public law of the country, the ecclesiastical courts are the Queen's 
courts and have the status of public courts of limited but, within their own 
sphere, exclusive jurisdiction (see p 9). Theil' effective base is the COUI·t of 
the diocese, known as the consistory court, over which the Chancellor of the 
Diocese-who is a barrister appointed by the bishop, but possessing in his 
own right the authority of a judgc of the Queen's court--usually presides. 
Above the consistory courts are the provincial courts of Canterbury and York, 
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which are presided over by the same judge who is appointed jointly by the 
two archbishops. At the head of the whole system is the Judicial Committee 
of the Privy Council, which is assisted in ecclesiastical matters by a number of 
bishops summoned to attend as assessors. 

A d11lillistratil'e Tribullals 

Administrative tribunals consist of persons or bodies exercising judicial or 
quasi-judicial functions throughout Great Britain outside the ordinarv 
hierarchy of the courts. As a ~ule, they arc ~ct up by Act of Parliament o"r 
under powers eonferred hy statute or statutory instrument. which also 
govern their constitution, functions and procedure. 

The continuing expansion of governmental u('tivitv and involvement in the 
e;:onomic and social affairs of the nation has gr~ ':t!y' multiplied the occasions 
on which the individual may lind himself at issue with the administmtion. or 
with a group of pl:ople or another individual. Consequently. there has been a 
substantial growth in the number of administrative tribunals with a regular 
or permanent existence and the function of deciding or adjudicatintT in 
disputes arising under regulatory or welfare legislation. There are now ~ver 
2.000 such tribunals, which hear over 200.000 cases a year. They include 
tribunals concerI1ed with land and property; with national insurance and 
supplementary benefit~: \'rith the national health sen icc : with industry anti 
employment; with trunsplll·t: with taxation; and many which do not fall into 
any specified group. There arc also tribunals which enforce professional 
discipline. such as the General Medical Council and the Disciplinary Com
mittee of The Law Society. hut these are entirely different in constitution 
from the statutory tribunals described a',we and have no jurisdiction over 
the general pUblic. 

The constitution of adl11inbtrathe tribunals follows a fairly gl'neral 
pattern: nearly all. for instance. consist of an uneven number or pf2'!'sons so 
that a majority decision can be reached: members arc usually apPllinteJ by 
the minister concerned with [he subject. but other authorities (for instance, 
the Crown and the Lord Chancellor) have the power of appointment in 
appropriate cases where a lawyer chairman or member is required; and, with 
some exceptions. members of tribunals hold ofl1ce for a perioci specified in 
the warrant or instrument by which they are appointed. 

Although there is no general provision respecting appeals from statutory 
tribunals, the Tribunals and Inquiries Act 1971 (\vhich requires tribunal~'i 
covered by its provisions to give the reasons for their decisions) and other 
Acts provide for an appeal. at least ,)11 a point of law, from all the more 
important tribunals to the High Court. An appeal may also lie to a specially 
constituted appeal tribunal, to a Government minister. or to an independent 
referee. In addition, even where there is no right of appeal to a court of law. 
an aggrieved person may challenge the decisilm by prm:eedings for a declara
tion or a prerogative order (see pp 36-7). 

An advisory body known as the Council on Tribunals tappointed jointly 
by the Lord Chancellor and the Lord Advocate) exercises general supcl'vi~ion 
over the condition and working of 1110st administrative tribunals (but not 
the professional disciplinary tribunals), and repLH·ts on particular matters. It 
has a Scottish Committee (see p 50). The Parliamentary Commissioner for 
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;\dmini~tration is, by virtue of his office, a member of both the council and 
lts Scottlsh Committee. 

Restrictil'e Practices COllrt 
One exception to the British system of courts of fairly genl;!ral jurisdiction is 
the specialised Restrictive Practices Court, which deals with matters relating 
to monopolies, restrictive trade practices and resale price maintenance. It 
comprises five judges fro111 the three law districts of the United KingdoJ:1-
three rr0111 the English High Court, one fr0111 the Scottish Court of Session 
and one fro~ the Northern Ireland Supreme Court-and up to ten other 
people apPo1l1tcd, on the recommendation of the Lord Chancellor, because 
of thcir experience and expertise in induslTY, commerce or public life. The 
q llorum of the court is three. of whom one must be a judge. 

JUDICIAL PROCEDURE 

Civil Proceedings 
Civil proceedings are instituted by the aggrieved person; no preliminary 
inquiry into the authenticity of the grievanc~ is required. The most common 
form of proceedings is an action commenced in the High Court by a writ 
served on the defendant by the plaintiff or his representative, or in the county 
court by a summons served on the defendant through the court. The writ 
or summons states the nature of the plaintiff's claim against tile defendant and 
the remedy .h,? see~s to obt~il:, which may be damages, or the recovery of a 
debt, or an 1I1JunctJOn restnunll1g the derendant from carrying out a course of 
con~uct. . If the .defendant intends t? contest the claim, he 'enters an appear
ance by 1I1fonmng the court to tlus effect on the appropriate form. The 
next ste~ is the d:liv~ry ~o the cou~"t of the 'pleadings'-documents setting out 
the preClse questlOnlI1 dlspute, wluch may be (and in the High Court normally 
are) drafted by counsel. Prior to the trial. either party may apply for an 
order that thl.! other should clarify his pleadings 01' disclose additional 
documents relevant to the dispute. 

Because civil proceedings are a private matter, they can usually be aban
do~ed. or compromised without the court's leave, and, in fact, in the great 
maJonty or cases, the parties to a dispute are able to settle their differences 
through their solicitors before the stage of actual trial is reached. DiVorce 
proceedings are exceptional in that a decree of divorce (even if the case is 
unde~en?e~) <::an only be granted in. court, either after a hearing or (in 
certam hmlted classes of case) on a certtficate by the registrar that the grounds 
for divorce have been established. Actions that are brought to court are 
usually tried by a judge without a jury, except in cases involving claims for 
?e~amatio~, fals~ impris?l1ment, or unlawful arrest, when either party may 
Il1S1st on tnal by Jury, or III cases of fraud, when the person charged may also 
claim this right. 

Judgments in civil cases are enforceable through the authority of the court. 
Most of them are for payment of sums of money, and these may be enforced 
in cases of default by seizure of the debtor's goods. Under the Administra
tion of Justice Act 1970 a judgment m!.ly also be enforced by attachment of 
earnings-that is to say, by an order of a court (usually the county court) 
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addressed to an employer to require him to ma~e periodic payments to ~hc 
court by deduction from the debtor's wages. A Judg~lent for the possesslOn 
of land is enforced by an officer of the court enterIng upon the land and 
putting the plaintiff in possession. Refusal to o~ey a judgn:ent directing tl:e 
defendant to do something or to abstain from dOlllg sometlllng may resu~t In 
imprisonment for contempt of court. Arrest under an order of cot11l11lttal 
may be effected only on warrant of the court.. ., 

The general rule is that the costs uf an actlOn (the bar~'Istel' s ~ees. ~he 
solicitor's charges, court fees and other disbursements) are 111 the dlscretlOn 
of the court, but normally the court orders the costs to be paid by the party 
losing the action. 

Criminal Proceedings 

Prosecution 
Prosecution is a discretiol1ary matter which i 11 practice normally rests with the 
police who have powers, especially in the case of young people. to issue 
cautions instead of prosecuting. 

All criminal trials are accusatorial-that is to say, they take the form of a 
'contest' between the Crown and the accused person. In most cases a 
private person may institute criminal proceedings, but they arc usually 
initiated and conducted by the police. 

Some offences, however, can only be prosecuted by or \vith the consent I)j' 

the Attorney General or the Director of Public Prosecutions. Where, t!lC 
consent of the Attorney General is required--for example, nnder the ofilcwl 
secrets legislation-such prosecutions are invariably in the hands of the 
Director. 

The Director, a senior civil servant and prominent lawyer, appointed by the 
Home Secretary but responsible to the Attorney General, .bas the duty. of 
prosecuting all serious offences, which m~st be reported to 111m by the pollee. 
I n addition, he gives advice to the polLce and others concerned WIth the 
administration of the criminal law, and has the power, where necessary, to 
take over criminal proceedings instituted by another prosecutor. 

The Director has other miscellaneous functions-for example, in connection 
with complaints of criminal offences by policemen, extradition and offences. 
commited by foreign servicemen stationed in England and Wales. 

Professional officers of the Director's department are either barristers or 
solicitors, and, although the former have a right of audience in the higher 
courts they do not in practice appear other than in magistrates' courts where 
they a~ld their solicitor colleagues conduct summary and committal proceed~ 
ings. When cases go for trial, counsel in private ~ra:tiee are in~tructed to 
appear on the Director's behalf; at the Central Cnmlt~al Court 111 London 
these are drawn from a panel of 'Treasury Counsel' apPoll1ted by the Attorney 
General. 

Each year the Director's department conducts between 5 an~ 10 per cent of 
the prosecutions brought on indictment in England and Wales; It also conducts 
some summary prosecutions. In 1974 over 4,000 people were prosecuted 
by the Director in nearly 3,400 cases. 
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Arrest 
Arrest may be effected on a warrant issued by a judicial authority on sworn 
information laid before it, or, in certain cases, without a warrant. In the 
latter circumstances, a police officer may release the defendant on bail: that 
is to say, he may discharge him temporarily, subject to his entering into a 
recoghisance, with or without sureties, for a reasonable sum of money to 
appear in court or at a police station at an appointed time. Unless the 
offence for which he is suspected is serious, an arrested person must be 
granted bail if he cannot be brought before a magistrates' court within.a day. 
When bail is not granted, he must be brought to court as soon as practIcable. 
Magistrates also have discretion to grant bail, and this discretion is liberally 
exercised according to well-defined principles. If bail is refused by the 
magistrates, the defendant is entitled to apply to the Crown Court or the High 
Court, and he mus~ be informed of this right. The Government is proposing 
a statutory presumption in favour of the granting of bail. 

Once a person has been charged with an offence, the Judges' Rules- require 
the police not to put any further questions, save, in exceptiona.l circumstances, 
to prevent or minimise harm or loss to any person or the publIc, or to clear up 
an ambiguity in a previous answer or statement. 

If anyone is detained in custody and thinks that the grounds for his 
detention are not lawful,2 he (or if he is unable, someone acting on his behalf) 
may seek a writ of habeus corpus against the person who d7tai:1ed him, .this 
person being required to appear in court on a day named to Justify detentlOn. 
/\n application for such a writ is normally made to a divisional court of the 
Hicrh Conrt, either by the person detained or by someone acting on his behalf. 
If 1~0 court is sitting, application may be made to a single judge, who may, and 
in some cases mll~t, direct that it should come before a divisional court. An 
application on behalf of anyone under 18 is first made to a judge sitting in 
chambers or in private. A writ may be refused only by a divisional court. 

Tria! 
Since criminal law in the United Kingdom presumes the innocence of an 
accused person until his guilt has been proved, the prosecution is not granted 
any advantage, apparent or real, over the defence. A defendant has the 
right to employ a legal adviser for his defence, and if he cannot afford to pay 
he may be granted legal aid wholly or partly at the public expense (see'p 39); 
if remanded in custody he may be visited in prison by his legal adVIser to 
ensure that his defence is properly prepared. During the preparation of the 
case it is customary for the prosecution to inform the defence of any relevant 
dOCl~ll1ents which it is not proposed to put in evidence, and to disclose them 
if asked to do so. The prosecution ll1U':It inform the defence of any witnesses 
whose evidence may assist the accused and whom the prosecution does not 
propose to call. 

'These rules first formulated in 1912 and periodically revised, do not have the force or 
law but th~y carry very great weight: Judges' Rilles alld Administrative Directions to 
'he Police, HMSO, 1964, 14p, ISBN 0 11 340319 O. 

"Lawful grounds are in pursuance of criminal justice; for contempt ?f court or of eit!ler 
HOllse of Parliament; detention of persons fmmd to .be mentally dIsorde~ed: detentIOn 
of children by their parents or guardian~; 1!nd deter:tt?n expr~ss.ly authOrIsed by Act of 
Parliament. The writ habeas corjlus applIes In both CIvIl and crIll1mai cases. 
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Criminal trials in England and Wales are (with rare exceptions) held in open 
court, and the rules of evidence1 are rigorously applied. For instance, 
although generally the evidence of one uncorroborated witness is, as a matter 
of English law, sufficient, where the evidence is that of an accomplice (or 
accomplices) the judge will warn the jury of the danger of convicting on such 
uncorroborated evidence, and a conviction made without any such warning 
would not be upheld on appeal. 

During the trial the defendant has the right to hear and subsequently to 
cross-examine (normally through his lawyer) all the witnesses for the prosecu
tion; to call his own witnesses who, if they will not attend the trial of their 
own free will, may be legally compelled to attend; and to address the court 
either in person or through his lawyer-the defence having the right to the 
last speech at the trial. Moreover, the defendant cannot himself be questioned 
unless he consents to be sworn as a witness in his own defence. The right to 
cross-examine him, even when he is so sworn, is limited by law, with the 
object of excluding inquiry into his character or into past offences not relevant 
to the particular charge'on which he is 1..eing tried. Furthermore, although 
confessions made in the course ofprevious,iudicial proceedings are admissible 
as evidence if they have been made en oath, no confessions made in any other 
circumstance are admitted unless it can be proved that they were made 
voluntarily. 

In criminal trials by jury (see p 27) the judge determines questions of law, 
sums up the evidence for the benefit of the jury, and acquits the accused or 
passes sentence according to the verdict of the jury. The jury alone, however, 
decides the issue of guilt or innocence. Verdicts need not necessarily be 
unanimous; in certain circumstances the jury may bring in a majority verdict 
provided that, in the normal jury of 12 people, there are not more than two 
dissentients. 

If the jury returns a verdict of 'not guilty', the prosecution has no right of 
appeal and the defendant cannot be tried again for the same offence. From a 
verdict of 'guilty' there is a special right of appeal on the part of the defendant 
to the appropriate court. The defence or prosecution may suggest that the 
mental state of the defendant is such that he is unfit to be tried. A jury must 
decide whether this is so; if they find that it is, the defendant will be admitted 
to a hospital specified by the Home Secretary. 

THE PERSONNEL OF THE LAW 
The operation of the law requires the co-operation of judicial officers (ranging 
from the judges in the House of Lords and the superior courts to the stipen
diary and lay magistrates) with whom, aided in certain cases by juries, the 
decision of disputed cases rests; of the officers of the court who have general 
or specialised functions of an administrative (and sometimes of a judicial) 

IThcse highly technical rules of law are concerned with the proof of facts, Broadly 
speaking, they are designed to detet'mine four main problems: first, who is to assume the 
burden of proof; second, what facts must be proved; third, what facts must be excluded 
from the cognisance of the court; and fourth, how proof is to be effected. 
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nature in the courts to which they are attached; and of the barristers and 
solicitors who are entrusted with representing the interests of the parties to a 
dispute.1 

Lay Magistrates 
Lay magistrates ('justices of the peace') are appointed 011 behalf of the Crown 
by the Lord Chancellor who is advised by committees in each county in 
England and Wales. 2 Magistrates are not required to have any legal 
qualification, but it is axiomatic that they should be personally suitable in 
character, integrity and understanding of the work that they have to do, and 
that their suitability in these respects should be generally recognised by those 
among whom they live and work. Advisory committees are also expected to 
ensure that the candidates whom they recommend to the Lord Chancellor 
for appointment are broadly representative of the community which they 
will have to serve. The political views of candidates are taken into considera
tion only as far as may be necessary to ensure that no Bench becomes unduly 
weighted in favour of anyone political party. About 1,500 justices (men and 
women) are appointed each year to replace those who have retired or died. 
The total number of lay magistrates is about 28,500, nearly a third of them 
women. 

On appointment, magistrates are required to undergo a basic training 
course to help them to understand the nature of their duties, to obtain a 
sufficient working knowledge of the law to follow normal cases, to acquire a 
broad knowledge of the rules of evidence, and to understand the nature and 
purpose of sentencing. A standing committee advises the Lord Chancellor 
on training policies. 

Basic training is carried out in two stages: the first, which must be carried 
out before a newly appointed magistrate can sit to adjudicate, consists of 
attendance at court as an observer, and instruction on the magistrate and his 
office, on practice and procedure in the courts, and on methods of punish
ment and treatment; the second stage, which must be completed within 12 
months of appointment, comprises further instructions and visits to certain 
penal institutions. Magistrates appointed to juvenile court panels receive 
additional obligatory special training. 

Lay magistrates are expected to attend court on at least 26 occasions every 
year (unless this is impossible because their Bench does 'not sit frequently 
enough) and most attend more often. They receive no salary for their work, 
but they may be paid travelling and subsistence allowances and a financial 
loss allowance-that is to say a specified sum for actual loss of income or 
extra expenses incurred in attendance at court. There is no minimum age 
for the appointment of justices although in practice most are in their middle 
years. The statutory retiring age is 70. 

lEnglish law allows full liberty to the individual to conduct his own case, both in its 
initial and its final stages, if he wishes to. The more usual practice, however, is to be 
legally represented. 

210 Lancashire, Greater Manchester and Merseyside lay magistrates are appointed by the 
Chancellor of the Duchy of Lancaster on the advice of local advisory committees. 
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Judges 
Since the courts arf' the Queen's courts all appt1intments to the judiciary are 
made by the CroWil acting on the advice of ministers. Recommendations 
for appointment to the highest positions-the Lords of Appeal in Ordinary, 
the Lord Chief Justice, the Master of the Rolls, the President of the Family 
Division, and the Lords Justices who are the judges of the Court of Appeal
are made by the Prime Minister, whIle the Lord Chancellor recommends the 
High Court and circuit judges, the recorders and the 50 metropolitan and 
other stipeudiary magistrates. 

Except in the case of the Lord Chancellor (who, as well as being head of 
the judiciary, is a Cabinet Minister and the Speaker of the House of Lords), 
political considerations play no part in the appointment of judges. Nor is 
it normal for legal civil servants to be appointed to judicial office, except 
occasionally to the ofike of stipendiary magistrate, registrar of the Family 
Division of the High Court or county court registrar. The full-time 
judges in England are appointed from among other judges or practising 
lawyers. For instance,'to qualify as a Lord Justice of Appeal or for appoint
ment to the office of Lord Chief Justice, Master of the Rolls or President of 
the Family Division a candidate must either be a High Court judge or have 
had at least 15 years' practice as a barrister: a High Court or circuit judge 
must have been a barrister for at least ten years or a recorder for at least fivc 
years; and a recorder a barrister or solicitor with the same length of service. 
The office of stipendiary magistrate is open only to barristers or solicitors of 
at least seven years' standing. ~here is no regular system of promotion in 
the judiciary: vacancies in the superior courts are fHled more often by 
barristers than by judges in the lower courts. 

In certain circumstances-for instance in cases of misconduct or proveJ 
incapacity-judges of the inferior courts may be remoyed from their position 
by the Lord Chancellor, but, in order to safeguard and perpetuate the inde
pendence of the judiciary from the executive, it is laid down by Act of 
Parliamentl that all superior judges (other than the Lord Chancellor who, as a 
Cabinet Minister, changes with the Government) hold office during good 
behaviour, subject only to a power of removal by the Sovereign on an 
address presented by both Houses of Parliament. 

Judges are immune from civil liability while acting in their judicial capacity, 
and they have power to punish litigaJlts and members of the public fc.l' con
temptofcourt.2 

The number of judges that may be appointed in the superior courts is laid 
down in Acts of Parliament. Judicial salaries are charged upon the Consoli
dated Fund3 so that, unlike other items of national expenditure, they do not 
bave to be reviewed in Parliament each year. The salaries of superior judges 
are determined by Act of Parliament; those of circuit judges, recorders and 
metropolitan magistrates by the Lord Chancellor with the consent of the 

IThe Judicature Consolidation Act 1925, which derives, through the Supreme Court of 
Judicature (Consolidation) Act 1875, from the Act of Settlement 1701. 

2A number of recommendations for the amendment of the Jaw of contt "pt of court are 
contained in the Report of the Committee 011 Contempt 0/ COIIl't, published in 1974: 
Cmnd 5794, HMSO, £1'00, ISBN 0 101579403. 

"A fund to meet expenditure specifically authorised hy Parliament without limitation 
to any particular year. 
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Minister for the Civil Service. Judges whose circuits include more than one 
court are paid travelling expenses ancl, in some case~;, subsistence allowances. 

The statutory retiring age for judges of the superior courts is 75. Circuit 
judges are subject to retirement at the age of 72, with a possible extension 
to 75. Retired judges receive a pension equal to half their salary if they 
have held office for 15 years, or a smaller pension for shorter service. 

Juries 
The jury system has been an integral part of legal proceedings in England 
since the twelfth century or even earlier. Trial by jury is not, however, the 
form of trial used in most courts. It has never been used in magistrates' 
courts; it is nowadays extremely rare in county courts; and it is used less and 
less in civil cases in the High Court. Only in the more serious criminal cases 
has the principle of jury trial been continuously maintained. 

A jury in England and Wales consists of 12 people, except in the county 
courts where it consists of eight. 

A person is qualified for service if he or she is between the at!es of .18 and 
(is, is included on the register of electors for parliamentary and local 
government elections, or has been resident in the United Kingdom, the Channel 
Islands or the Isle of Man for at least five years since the age of 13. Members 
of the judiciary, those concerned with the administmtion of justice, and the 
clergy are ineligible to serve as jurors. People suffering from mental illness 
are also ineligible. Anyone who has been sentenced to life imprisonment, or to 
a term of five years' imprisonment or more, and anyone who has served a 
sentence of three months or more in prison or borstal in the previous ten 
years is disqualified from service. People entitled to claim 'excusal as of 
right' if they are summoned include Members of Parliament, full-time serving 
members of the armed forces, and those in medical or similar professions. A 
court may also exclude anyone from jury service because physical 
,1isability or insufficient understanding of the English language makes his or 
her ability to act effectively as ajuror doubtful. 

Every person who is involved in jury service is entitled to receive his or her 
travelling expenses, together with a subsistence allowance. A financial loss 
allowance is payable to people who actually lose earnings or national insurance 
benefit by reason of jury service, up to a maximum of £8·00 a day for the 
tlrst ten days' continuous service and up to £ 16·00 a day thereafter. 

I n criminal trials by jury it is, broadly speaking, tbe duty of the judge to 
determine questions of law and to discharge the defendant or pass sentence 
upon him, according to the verdict of the jury; but the jury has sole responsi
bility for deciding the issue of guilt or innocence. The judge presides over 
the court, exercises guidance by rulings on questions of procedure and evidence, 
and slims up the evidence, but the juty retires alone to consider its verdict, 
nnd it may, and sometimes does, bring in a verdict in apparent contradiction 
1.0 the summing-up of the judge. In criminal proceedings verdicts need not 
necessarily be unanimous; in certain circumstances and subject to certain 
conditions, majority verdicts of ten to two are accepted by the court. In 
civil actions tried by jury, the jury is responsible not only for deciding 
questions of fact but also for fixing the amount of damages to be awarded to 
the injured party, and in this case unanimity is necessary. 
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A jury is completely independent of both the judiciary and the executive. 
Moreover, although both the prosecution and the defence in a criminal trial 
have the right to object for cause shown (for instance, lack of impartiality) to 
the entire jury or any individual1llember of it, and the defence may object to 
up to seven members without giving reasons, once members have been sworn 
in they are protected from interference of any kind. 

In addition to serving at some criminal and civil trials, a jury may be 
required to be present at certain inquests at coronel's' courts to return a 
verdict on how, when and where a deceased perSOll died. In such cases, the 
jury consists of from seven to eleven jurors, and the coroner may accept the 
verdict of the majority of jurors, provided the minority consists of not more 
than two. 

Officers of the Supreme Court 
The officers of the Supreme Court include some who rank as judicial officers 
and are known as Masters and Registrars; others include the Official Solicitor 
to the Supreme Court. ' 

Masters alld Registrars 
There were at the beginning of 1976 eight Masters of the Queen's Bench 
Division. In addition, the Registrar of Criminal Appeals, who heads the 
Criminal Appeal Office (which is responsible for processing all appeals to the 
Criminal Division of the Court of Appeal), also holds office as Master of the 
Crown Office, and ranks as a Queen's Bench Master, The Master appointed 
to be Senior Master of the Queen's Bench Division also holds the office of 
Queen's Remembrancer. 

In general, the duties of the Queen's Bench Masters include exercising 
the authority of a Judge in Chambers, issuing directions on points of practice, 
and assessing the amount of damages in cases where judgment is obtained in 
default. One of the Masters (they sit in rotation) acts as 'Practice Master', 
dealing with particular points of practice and procedure which may arise 
during the course of litigation, The Central Office, the principal office of the 
Supreme Court in which all pl'oceedings other than Family Division cases are 
initiated, is under the general control of the Senior Master of the Queen's 
Bench Division. 

The Masters of the Chancery Division (six in January 1976) make inter
locutory orders under the direction of the judges to whom they are assigned. 
They are assisted by Chancery Registrars whose duties are to take notes of the 
orders and judgments given and to draw up, settle and pass orders in court. 

In the Family Division, duties similar to those which in other divisions are 
carried out by Masters are discharged by Registrars. The offices of the 
division are separate from the Central Office, the principal registry being in 
Somerset House, London. The Registrars (some 12 of them) deal with the 
ancillary (that is, out of court) work in divorce and other matrimonial 
matters and with adoption, guardianship and wardship cases. 

There are also Bankruptcy Registrars and Registrars of the Companies 
Court, the Admiralty Registrar, the Master of the Court of Protection and 
the Taxing Masters, the latter being responsible for scrutinising and assessing 
solicitors' bills of costs. The Masters and Registrars of the Supreme Court 
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are appointed by the Lord Chancellor, with the concurrence of the Minister 
for the Civil Service as to numbers and salaries. Qualifications vary among 
the different offices, but most appointments are confined to established 
barristers and solicitors. 

The Official Solicitor 
The Official Solicitor is concerned with the interests of minors anu people 
suffering from mental disability who are involved in proceedings in the High 
Court, who would otherwise be unrepresented, In addition, he protects the 
interests of people committed to prison for contempt of court, acts as 
Receiver for people suffering from a mental disability, and can be appointed 
a judicial trustee in complex und disputed trusts. He is somctirnes calkd 
upon to heJp the court by instructing counsel to give it independent advice in 
cases where important legal issues are involved, as well us by carrying out 
investigations or assisting in seeing that justice is done between parties. 

Other Supreme Court Departments 
Other Supreme Court offices include the Court Funds Ofllce, which is 
responsible for the control and management of funds in court, the receipt 
and payment of money into and out of court, and the investment of money 
on behalf of parties involved in litigation; and the Court of Protection, 
which deals with the management and protection of the property of those who 
are suffering from mental disorder and are consequently unable to manage 
their own affairs. 

Unified Court Service 
Administratil'e Staff 
The courts in England and Wales above the level of magistrates' courts are 
administered by the staff of a Unified Court Service in the Lord Chancellor's 
Office. The Court Service is administered from a headquarters in London 
and from offices in the six circuits into which, for this purpose, England and 
Wales are divided. Each circuit is under the control of a senior official 
called the Circuit Administrator. The circuits are themselves divided into 
areas, each of which is the responsibility of a Courts Administrator. The 
responsibilities of these officials include the deployment of judges and recor
ders in accordance with the flow of work and the handling of all matters 
concerning the administrative staff of the courts. Each Circuit Administrator 
works closely with the 'presiding judges' of his circuit-judges of the High 
Court, two of whom are allocated to each circuit (three to the south-eastern 
circuit) to supervise and advise on the judicial aspects of the work. 

There are also a number of advisory committees appointed by the Lord 
Chancellor in each circuit and consisting of lawyers, magistrates, police 
officers and representatives of the probation service, the local authorities and 
the press. They normally meet under the chairmanship of the circuit 
administrator, aclvising him on such matters as he may refer to them. 

The Legal Profession 
The legal profession in England and Wales is divided into two branches 
each performing distinct duties, though with a certain degree of overlap in 
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some aspects of their work. The two branches are barristers, known 
collectively as the 'Bar" and collectively and individually as 'counsel'; and 
solicitors, formerly known as 'attorneys'. Qualifications for entry differ, as 
do post-entry educational anc: training schemes, with each branch relying 
largely on apprenticeship within the particular profession, supplemented by 
courses in colleges established by separate professional organisations. 

A royal commission is to consider the provision of legal services in England 
and Wales. 

Barristers 
The functions of barristers are to give expert legal opinions to solicitors amI 
their clients (some spend most of their time on this type of work) and to 
conduct cases in court. With minor exceptions, barristers can act only on 
the instructions of a solicitor, to whom a lay client must go in the first instance. 
In all but the lowest civil and criminal courts they have a generally exclusive 
right of audience. They draft pleadings and other documents need~d in the 
judicial process; they advise on the evidence needed to support a case; and, in 
particular, they are specialists in advocacy--under English legal procedure 
witnesses' oral evidence and the oral presentation of legal arguments playa 
larger part in trials than they do in most countries. Some barristers, perhaps 
after a number of years of private practice, work as Jegal advisers in, for 
instance, central or local government or a commercial organisation. 

There are some 3,700 barristers practising in England and Wales; about 
275 are women. Three-quarter:; practise in London. About one in ten 
practising barristers is a 'Queen '$ Counsel'. This title does not imply an 
association with the State; it is an appointment granted to certain senior 
barristers by the Queen on the recommendation of the Lord Chancellor. A 
Queen's Counsel is known as a 'silk' because he is entitled to a silk gown 
instead of a stuff (or woollen) one. Barristers who are not Queen's COllnsel 
ure known as 'juniors', whatever their age. 

Every barrister-and every student wishing to become a barrister-must 
be a member of one of the four Inns of Court- Lincoln's Inn, Inner Temple, 
Middle Temple and Gray's Inn. A barrister's Inn is his professional home 
throughout his career. Each Inn is governed by Masters of the Bench 
('Benchers') selected from its senior members. Every practising barrister 
normally occupies 'chambers' with perhaps a dozen coJleagues, sharing the 
services of a clerk and junior staff. 

To become a student member of an Inn of Court, an entrant must normally 
have a degree in law from a United Kingdom university or polytechnic. 
People with degrees in other subjects and people accepted. as 'mature students' 
(over 25 years of age with experience in other fields) may also be permitted to 
become student members of an Inn. Such people have to pass a Common 
Professional Examination before proceeding to the vocational stage of 
training. Law graduates and people who have passed the Common 
Professional Examination take the year's vocational stage and the professional 
examinations run by the Council of Legal Education,l and must 'keep terms' 
lCti,v lectures and tutorials for those studying to be barristers are provided by the 
Council of Legal Education at the Inns of Court School of Law at Gray's Inn. The cost 
of the lectures is covered by the fee a student pays to join and a small charge is made 
for tutorials. . 
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by dining in the hall of the appropriate Inn a given number of times. After
wal:ds, the student is eligible to be 'called to the Bar', but may not practise 
untll he has completed a year's 'pupillage' with an established barrister. 

The governing body of the profe~sion is the Senate of the Inns of Court and 
the Bar which controls, among other things, the policy of the Council of 
Legal Education and deals with disciplinary matters. The Bar Council 
wh~ch :onsists of those members of the Senate who are elected by the Bar: 
mal11tal11S the standards and independence of the Bar, promotes and improves 
its services, and represents it in relations with other organisations ano in all 
matters affecting the administration of justice. 

Solicitors 
The function of a solicitor is to undertake all ordinary legal business for his 
cllent (with whom he is in direct contact), including the preliminary conduct 
of litigation and numerous non-litigious mutters such as the conveyancing 
of land, the drawing up of wills and the giving of legal advice 011 a wide 
variety of questions, ranging from those of a purely domestic nature to those 
affecting public financial, commercial and industrial affairs. A solicitor may 
also appear on behalf of a client in magistrates' courts. the county courts 
and, in certain circumstances, the Crown Court. 

A prospective solicitor in England and Wales must be considered. suitable 
by the appropriate committee of The Law Society (a chartered corporation 
which occupies towards the solicitor's branch of the legal profession some
what the same position as that of the Inns of Court towards the Bar). After 
acceptance by The Law Society, he must enter, as a student, into 'articles of 
clerkship' with a practising solicitor of not less than five years' standing
the term of articles lasting fro111 two to four years, depending upon his 
educational qualifications. During the term of articles the clerk must pass 
the professional examination prescribed by The Law Society which is divided 
into two parts: Part I, in which exemption from all or some of the subjects 
is granted to law graduates, and Part II, which must be passed by all pros
pective solicitors. In preparation for Part I of the qualifying examination. 
those who are not law graduates must attend an instructional course at the 
College of Law in London or Guildfol'd, Surrey, or at a college of commerce 
or similar college elsewhere. 

After admission, a solicitor may be made a partner in, or obtain a position 
as a salaried assistant in, an established firm, or he may join the legal depart
ment of a central Government department, or other large orgat1i~ation which 
employs a permanent legal staIf. Solicitors may also join the local government 
service, and qualification as a solicitor is often required for appointment to 
the position of town clerk or chief executive. There are some 36,000 practising 
solicitors in England and Wales, of whom over 2,000 are women. 

Unlike barristers, who have always enjoyed a completely detached position, 
solicitors are officers of the court, and in theory are amenable to the direct 
discipline of the judges. In practice, the regulation of the profession is 
divided between The Law Society and the Disciplinary Committee-an 
independent statutory body which consists of present and past members of 
the Council of The Law Society, and is appointed by the Mastel' of the Rolls. 
The Disciplinary Cornmittee investigates charges of misconduct and may 
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impose penalties. There is an appeal against its decisions to a Divisional 
Court of the Queen's Bench Division and, with leave of the court, to the Civil 
Division of the Court of Appeal and thereafter to the House of Lords. The 
Lord Chancellor has appointed a 'lay observer' to examine uny written 
allegation made by or on behalf of a member of the public concerning The 
Law Society's treatment of a complaint about a solicitor or his employee. 

ADMIN1STRATIOK 
The judiciary is independent of the executive and is therefore not subject to 
ministerial direction or control over court judgments. There is no minister 
of justice. Responsibility fnr administrative matters in England and Wales 
is divided among several Government ministers-notably the Lord Chan
cellor, the Home Secretary and the Law Officers of the Crown. The Prime 
Minister is concerned in that he recommends the highest judicial appoint
ments to the Cro\Vn~ the Secretary of State for the Environment is responsible 
for providing accommodation for all the superior courts, except the Central 
Criminal Court which is the responsibility ,)f the City of London. 

The Lord Chancellor 
The Lord Chancellor is the head of the judiciary (and sometimes sits as a 
judge in the House of Lords), he is a senior Cabinet minister, changing with 
the Government, and he is the Speaker of the House of Lords in its legislative 
capacity as the upper chamber of the United Kingdom Parliament. 

The Lord Chancellor's office dates back probably 1 AOO years, and he is 
the minister primarily responsible for the courts and the operation of the 
law. He appoints, or recommends for appointment, magistrates and all but 
the most senior judges as well as the holders of many quasi-judicial ot1lces 
such as the General Commissioners for Income Tax and members of many 
administrative tribunals--nearly 40,000 appointments in all. He is concerned 
with court procedure, and is responsible for the administration of all courts 
apart from the magistrates' courts (see below). 

011 the civil law side, law reform and the general supervision of the legal 
aid and advice scheme are matters for the Lord Chancellor. 

The Lord Chancellor's Ofilce is a Government department statTed by civil 
servants. 

The Home Secretary 
The Home Secretary, also a senior Cabinet minister, is concerned with the 
criminal law, including law reform. He is responsible for the prevention of 
crime, the apprehension of offenders and virtually the whole of the penal 
system. He also exercises a general supervision over magistrates' courts
although these are mainly administered by the magistrates themselves 
through magistrates' courts committees and paid for by the local authorities 
who are reimbursed by the Home OfIice up to about 80 per cent of the costs. 
His specific responsibilities in regaru to magistrates' courts include giving his 
approval to the appointment of Clerks to the Justices and deciding disputes on 
financial matters. 

The Home Secretary is also responsible fOl' advising the Queen on the 
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exercise of the royal prerogative of mercy to grant a free pardon in con
nection with a person's conviction, or to remit all or part of a penalty which 
may have been imposed on an offender by a court. These powers are 
normally used only where new facts or circumstances have come to liaht of 
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WhICh the courts were unable to take account when they dealt with the case. 

Law Officers of the Crown 
The Attorney General and the Solicitor General-known as the Law Officers 
of the Crown for England and Wales-are the Government's principal legal 
olTiccrs. They represent the Crown in domestic cases and in proceedings 
before international tribunals such as the International Court at The Hague 
and the European Court of Human Rights at Strasbourg. Appointed from 
among senior barristers, they are elected members of the HOllse of Commons, 
hold ministerial posts, and change with the Government. The Attorney 
General who is the Government's chief legal adviser is also spokesman for the 
Lord Chancellor in the House of Commons on matters afTecting the adminis
tration of the law, since the Lord Chancellor's Ofl1ce has no minister in that 
House. He is also the Attorney General for Northern Ireland. 

In civil law matters the Attorney General can institute proceedings in the 
High Court for the enforcement of public rights and on bel'ialf of the interests 
of charity, and he may appear as an independent state officer before judicial 
tribunals of inquiry. The Queen's Proctor, who has certain duties connected 
with the operation of the divorce laws, exercises his functions under the 
direction of the Attorney General. 

111 criminal matters the Attorney General has ultimate responsibility for 
the enforcement of the law, and the Director of Public Prosecutions (see p 22) 
is subject to his superintendence. The Attorney General's consent is 
required for the institution and prosecution of certain types of criminal 
proceedings (see p 22). In carrying out these powers, he must by convention 
exercise an independent discretion, and must not be influenced by his Govern
ment colleagues (though he may consult them). 

The Solicitor General is subject to the authority of the Attorney General 
\\ith similar rights and duties. 

Other Departments 
The Treasury Solicitor provides a common legal service for a large number 
of Government departments in England and Wales. The duties of his 
department, the Department of the Procurator General and Treasury 
Solicitor, include instructing Parliamentary Counsel (see p 34) on Bills and 
drafting subordinate legislation, representing other departments in court, and 
giving general advice on the interpretation and application of the law. The 
department undertakes a considerable amount of conveyancing connected 
with the transfer of property, administers residuary estates (estates undisposed 
of by will) of certain deceased people, and deals with the outstanding property 
and rights of dissolved companies. 

Some departments are wholly dependent on the Treasury Solicitor for 
their legal work. Some have their own legal staffs for a proportioll of the 
work, and draw on the Treasury Solicitor for special advice and, often, for 
litigation and conveyancing. Others, whose administrative work is based on 
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or deals with a code of specialised law or involves a great deal of legal work, 
have their own independent legal sections, 

The Treasury Solicitor is also the Queen's Proctor (an officer who has 
certain functions relating to the divorce laws). 

The Office of the Parliamentary Counsel is responsible for the drafting 
of all Government Bills, except Bills or provision of Bilts extending exclusively 
to Scotland, which are handled by the Lord Advocate's Department. The 
office drafts all financial and other parliamentary motions and amendments 
moved by the Government during the passage of legislation; advises depart
ments on questions of parliamcntary procedurc; and attends sittings (and 
committees) of both Houses of Parliament. In addition, Parliamentary 
Counsel draft subordinate legislation When specially instructed, and advisc 
the Government on legal, parliamentary and constitutional questions falling: 
within their special experience. 

The Statute Law Comlnittee comprises members of the judiciary and the 
legal profession in England, Wales and Scotland appointed by, and under 
the chairmanship of, the Lord Chancellor. It exercises a general supervision 
of the form of statute law and of statutory instruments, and is responsible f01' 
the publication of amended editions of the statutes, including the current 
oflicial revised edition of the statutes in force. 

The Statutory Publications Oflice is staffed and controlled by the Treasury 
Solicitor who reports annually on its work to the Statute Law COJ11mittee, 
1 t produces tables of and indices to the statute law and subordinate legislation. 
The office issues a small leanet, Lo%ilg Up tlte Lall's, explaining how and 
where to look up statutes and subordinate legislation. 

Law Reform 
The duty of keeping the law under review in order to ensure that it meets the 
needs of modern society lies mainly with two standing. part-time advisory 
bodies, the Law Reform Committee and the Criminal Law Revision Commit
tee, and with a permanent Law Commission. 

The Law Reform Committee is appointed by the Lord Chancellor to 
examine such aspects of the civil law as he may refer to it. The Criminal 
Law Revision Committee is appointed by the Home Secretary to review sllch 
criminall:lw topics as he may select (on matters relating to the prevention of 
crime and the treatment of offenders the Home Secretary is advised by the 
Advisory Councii on the Penal System). 

The Law Commission, consisting of five lmvyers of high standing appointed 
by the Lord Chancellor with a small legal staff to assist them, has the task of 
scrutinising the law with a view to its systematic development and reform, 
Programmes of reform are submitted by the Law Commission to the Lord 
Chancellor, and are laid before Parliament. Some of the projects for reform 
are undertaken by the commission; some are referred to the Law Reform 
Committee or the Criminal Law Revision Committee; and others, particularly 
those giving rise to important social questions, are dealt with, for example. by 
a departmental committee 01' a royal commission, Detailed recommenda
tions for reform are published (usually with draft legislation appended). 
It is then open to the Government or a private member of Parliament to 
introduce proposals for reform as a parliamentary Bill. In addition to its 
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programme of law reform, the commission deals with thr consolidation of 
the law (bringing together in a single statute all the enactments on a parti
cular subject) and statute law revision (removing from the statute book dead 
and obsolete laws), 

Since its inception in 1965 the Law Commission has published 70 reports 
on legal topics ranging from divorce lttw reform to exemption clauses in 
contracts. Its annual report to the Lord Chancellor is presented to Parlia
ment. 

From time to time royal commissions, departmental committees or working 
parties are appointed by ministers as tempor~ry, part-time bodies to make 
proposals for the reform of particular branches of the law. Government 
departments may themselves publish tentative proposals (in Green Papers) 
0[' firm p1'OposaJs (in White Papers) for la",' reform in order to consult 
interested bodies before the introduction of legislation. 

THE COURTS AND THE EXECUTIVE 
Generally speaking the courts use the same procedure in their dealings with 
public authorities a~ that which they employ towards private people, As 
juuicial hodies, they cannot initiate proceedings, but, according to the rule 
of law which asserts that ever, citizen is entitled to claim his rights in an 
ordinary law court, they can and do intervene if requested to do so by a 
person who feels himself to have been injured by the act or omission of a 
public authority and wishes to seek a remedy at law. 

Puhlic authorities, including central Government departments (thc Crown). 
are liable in ordinary civil action for torts (such as negligence or trespass), or 
breaches of contract, broadly as if they were private people, Actions for 
damages may be brought against public authorities or (in the case of the 
central GovenlmCl1t) the Attorney General if the complainant is in doubt 
which is the proper department. Sometimes criminal proceedings can be 
brought against public authorities (for instance, for breaches of the public 
health legislation). 

Parties in civil proceedings can generally require for the purposes of 
evidence the production of documents held by the Crown. The courts 
accept that the central Government has power to withhold documents when 
genuine state secrets are involved, but they do not refuse to order disclos~lre 
unless the public interest in secrecy outweighs the public interest in doing 
justice to the individual-a decision for the courts and not the Government. 

Judicial RC)'icu' 
The wider powers of the courts to review govemmental action start with thc 
doctrine of ultra vires. Public authorities and ofilcials must act within the 
powers the law allows them. If they take on unauthorised functions, they 
nre acting beyond their pmvcl's (ultra ),ires), and the courts can intervene to 
~top the illegal action. (Sometimes a decision which is within an authority's 
powers can be challenged en the ground that it was based on some misinter
pretation of the law.) Judicial review is thus first and foremost a matter of 
statutory interpretation to make sure that the authority given by Parliament 
to a public body is not exceeded. The courts huve in addition, however, 
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applied to legislation further implied requirements, establishing a number of 
principles applicable to all public authorities unless expressly excluded by the 
relevant legislation. They have, for example, frequently applied the 'rules of 
natural justice' as minimum fair standards of decision-making. The concept 
does not require the technicalities usually associated with courts of law, but 
is based on two main rules: that the gecision-maker must be free from bias
no one is to be ajudge in his own cause-and that all parties to a dispute are 
to be given a fair hearing. 

If an official body fails to carry out a duty, or exercises a power for an 
unauthorised purpose, or uses a power beyond the limits placed on it (although 
not for an illegal purpose), a wide rangc of remedies can be sought from the 
courts. 

Prerogative Orders 
The prerogative orders (almost all of which issue from the Queen's Bench 
Division of the High Court) are: certiorari and prohibition, and mandamus. 
The decision whether 01' not to make such an order rests with the court on the 
basis of the facts put before it by the parties to the dispute. 

Certiorari may be used to quash a decision (whether or not it affects the 
enforceable rights of an individual) that has already been made. It is 
available where an inferior court or administrative tribunal or authority has 
acted in excess or abuse of jurisdiction or contrary to the rules of natural 
justice, or where there is an error of law apparent on the face of the record of 
its proceedings. Prohibition may be used to prevent such bodies from acting 
or continuing to act in excess or abuse of jurisdiction or contrary to the rules 
of natural justice. Both certiorari and prohibition are limited to the enforce
ment of judicial functions and are not concerned with legislative functions. 
Neither may be used to control the jurisdiction of non-statutory private or 
domestic tribunals. 

A court may refuse leave to apply for an order of certiorari if the applica
tion has not been made within six months of the proceedings which it is sought 
to challenge, unless the delay can be satisfactorily explained to the court. It 
will also refuse to grant certiorari or prollibitioll if the matter in dispute is 
already the subject of appeal in an ordinary court of law. In addition, some 
administrative orders are statutorily excluded from judicial review and may be 
challenged only by means of the remedy expressly provided for in the Act 
concerned. 

Mandamus may be granted to compel the performance of a public duty 
owed to an applicant with a sliffici,;mt legal interest in its performance; it may 
be used in respect of both legislative and judicial functions; and it is not 
subject to a time limit. As with the other prerogative orders, it lies only 
against public bodies, but it does not lie against the Crown nor against Crown 
servants, at least where they are acting as advisers to the Crown. 

Injunctions 
An injunction (which is an order of the court restraining a person from doing 
something illjUriOUS to another's interests or commanding something to be 
done for the protection of another's interest) is available in disputes between 
private individuals as well as between the subject and pu bHc authority. It 
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does not lie against the Crown, nor against Crown servants, but it is the 
remedy most often used agai.nst local government authorities and chartered 
and statutory corporations. As regards duration, an injunction may be 
either provisional or interlocutory or perpetual. 

Declarations 
A court may issue a declaration to declare the invalidity of administrative 
orders and delegated legislation or to declare the applicant's rights without 
necessarily referring to any decision of an administrative authority. Unlike 
a prerogative order it can be granted in respect of domestic tribunals. Its 
availability does not depend on whether the applicant has an independent 
calise of action, but he must assert a real interest recognised in law. A 
declaration may be refused by the court on the grounds that the right or 
privilege in respect of which it is sought has been conferred on the applicant 
by a statute which also provides a remedy for the protection of that right or 
privilege; it may also be refused, at the discretion of the court, on a Humber of 
other grounds. 

A declaration is applied for in the same way and subject to the same 
procedure as an ordinary civil action. There is full interlocutory process, and 
there is no time-limit within which proceedings must be instituted. 

Statutory Remedies 
Remedies against actions by public bodies are sometimes provided by 
statute. The nature of the remedy depends on the particular statute. In 
some cases a statute provides for an application to review and then annul an 
authority'S action; in others it provides for an appeal to a court from an 
authority'S decision, usually on a question of law. An important difference 
between review and appeal is that in the case of review the court simply annuls 
a decision and the authority is then free to reconsider the matter, whereas in 
the case of an appeal the court can usually substitute its own decision for that 
of the authority, 

LEGAL AID, ADVICE AND ASSISTANCE 
The aim of the legal aid, advice and assistance schemes in England and Wales 
is to help people with limited means and resources to meet the cost of any 
work normally done by a lawyer, whether or not it involves court proceedings. 
Under the schemes the lawyer's costs and expenses arc paid out of a state 
legal aid fund drawn from three sources: a Government grant; contributions 
which legally aided people may be required to pay; and costs and damages 
recovered from legally aided people's opponents in litigation. 

Advice and Assistance 
Legal advice and assistance is available for people with limited means in 
connection with any work that a solicitor normally undertakes, except that it 
does not cover representation at a court hearing or taking any step in court 
proceedings (for which there are separate arrangements-see pp 38-9). 
The help may involve giving advice, writing letters, drafting wills, obtaining 
opinions fro111 a barrister and visiting a client at a police station or prison. A 
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solicitor may act for a dient until his costs and expenses reach a total of £25, 
but authority may be obtained for this limit to be exceeded. A person 
seeking help has to give the solicitor brief details about his income and savings 
to show that he comes within the financial limits laid down by the scheme. 
People whose disposable income does not exceed £30 a week or who are 
receiving supplementary benefit or family income supplement1 and (in either 
case) whose disposable capital does not exceed £250 are within the financial 
limits. A contribution has to be paid if the disposable income exceeds £16 a 
week. The disposable income and disposa ble capital represent the applicant's 
earnings and savings after certain deductions and allowances have been made. 
and are therefore net, not gross, figures. The disposable income limit is 
reviewed at least annually in line with increases in supplementary benefit. 

In parts of London and several other areas independent law centres exist to 
provide free legal services. All have at least one full-time, salaried lawyer 
attached to them, and most have community workers. The centres are 
financed by local authorities and through the Government's urban aid 
programme, which is' designed to assist areas of special social need. In 
addition, a number of centres which were originally funded from voluntary 
sources have received additional financial assistance from the Lord Chancel
lor. There are also voluntary legal advice centres in many parts of the 
country, particularly linked with Citizens' Advice Bureaux. 

Aid in Civil Proceedings 
Where a person is involved in civil court proceedings, legal aid is available jf 
his or her disposable capital does not exceed £1,200 and disposable income is 
not more than £1 ,790 a year. A contribution may have to be paid, according 
to the level of the applicant's income and capita1.2 If the case is likely to be 
expensive, the applicant may be eligible even though his disposable capital 
exceeds £1,200. If a person's disposable capital does not exceed £250 and his 
disposable income is not greater than £570 a year, legal aid is givcn free of any 
contribution. As in the case of legal advice and assistance, the qualifying 
income limits for aid in civil proceedings are reviewed at least once u year. 

An applicant for legal aid must show that he has reasonahle grounds for 
being a party to proceedings. The application is put before a local legal aid 
committee, which can also refuse aid if it appears unreasonable that h"!lp 
should be granted in the particular circumstances of the case. Once legal 
aid has been gmntec1, the conduct of the case is undetaken by a soiicitor 
nominated by the client in the ordinary way, except that no money passes 
between the assisted person and his solicitor-payments neing made in and 
out of the legal aid fund. For cases in the High Court, the solicitor instructs 
a barris(er to represent the client at the hearing; in the lower courts, the 

lSupplementury bencfit is a social sccurity payment for people not in full-time work with 
incomes below specified levcls; family income supplement is a cash benefit payable to 
low wage carners with children to support. 

zAssessmcnts of disposable income and capital arc made by the Supplementary Benefil~ 
Commission and are governed by regulations which allow for deductions from gross 
incomc for maintenance of dependants, interest on loans. income tax, rcnt and other 
matters for which a person may reasonubly provide out of income, und dcductions f(Jr 
the value of a person's hOllse, fUl'l1itlll'c and other household elrects from his capital. 
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solicitor himself is usually the advocate. Both solicitors and barristers have 
a duty to report if at any stage they consider that the case is being pursued 
unreasonably at the public expense. 

When a legally aided person is successful in proceedings, the court usually 
orders the opponent to pay most of the costs; in that case it is normally 
possible to return any contribution tbat the assisted person has paid. Where, 
however, the assisted person obtains damages in the proceedings but the 
opponent does not pay the costs, it is necessary to recoup any money paid by 
the State, and not covered by his contribution, by a deduction fro111 the 
damages. If the assisted person is unsuccessful, the opponent can in many 
cases apply to the court for his or her own costs to be paid fro111 the legal aid 
fund. 

Legal aid is available in all civil courts with certain exceptions, the most 
important of which are the Judicial Committee of the Privy Council and 
coroners' courts. Aid is 110t generally available for proceedillgs in administra
tive tribunals. 

The civil legal aiel scheme, like the advice and assistance scheme, is admini
stered by The Law Society under the general guidance of the Lord Chancellor. 

Aid in Criminal Proceedings 
The criminal legal aid system in England and Waks is administered by thc 
courts. The Home Secretary has overall responsibility for the scheme. The 
cost of aid in magistrates' courts is paid out of the state legal aid fund; in the 
higher courts payments are borne by the central Government out of funds 
provided by the Home Ofl1ce. 

Legal aid is available for the defence of criminal charges in all criminal 
courts. An aid order may be made by the court concerned jf it appears to be 
in the interests of justice and that a defendant's means are such that he 
requires financial help in meeting the costs of the proceedings in which he is 
involved. An order must be made when a person is committed for trial on a 
charge of murder or applies for leave to appeal from the Court of Appeal 
(Criminal Division) or the Courts Martial Appeal Court to the House of 
Lords. No person can be sentenced for the first time to a term of imprison
ment, borstal t.raining or detention in a detention centre unless he is legally 
represented or has been refused, or has failed to apply for, legal aid after 
having been informed of his right to do so. 

Generally speaking, legal aid in criminal cases consists of representation 
by a solicitor and a barrister, but in proceedings in magistrates' courts the 
recipient is normally entitled only to the services of a solicitor. Although 
legal representatives are assigned by the court, an applicant is entitled, subject 
to certain provisions, to select the solicitor of his choice. In the Crown 
Court the court may in urgent cases (when there is no time to instruct a 
solicitor) order that aid shall consist of representation by a barrister only. 

More than 35 duty solicitor schemes are now in operation at magistrates' 
courts, established mainly at the instance of The Law Society and local Law 
Societies. The schemes are wholly voluntary, and are intended to provide 
assi~tance to unrepresented defendants appearing before the courts. The 
basis of payment varies from court to comt, but solicitors may seek some 
payment under the '£25' legal advice scheme (see pp 37-8). 
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SCOTLANDI 

ORIGINS AND SOURCES OF SCOTS LAW 
The main sources of Scots law are judge-made law, certain legal treatises 
having 'institutional' authority, legislation and European Community law 
(see p 2). The first two sources are sometimes referred to as the common 
law of Scotland. Legislation, as in the rest of the United Kingdom, consists 
of statutes (Acts of Parliament) or subordinate legislation authorised by 
Parliament. Subordinate legislation falls into two main groups. The first 
comprises Orders in Council (made by the Queen in Council) and orders, rules 
and regulations made hy a Gowrnment minister. These almost invariably 
take the form of 'statutory instrumcnts' which are published and are subject 
to parliamentary scrutiny and control, and they normally apply throughout 
Scotland. Many procedural rules of the Scottish courts are also contained 
in statutory instruments; 'acts of sedcrunt' made by the Court of Session 
to regulate civil procedure in that court or the sheriff COllrt, and 'acts of 
adjournal' made by the High Court of Justiciary to regulate criminal pro
cedure in that comt. the sheriff court or the district courts. The second main 
type of subordinate legislation consists of by-laws which have local effect, 
and are made by local government or other public authorities by virtue of 
powers delegated by Parliament. Scots law is not codified. 

Common Law 
Seato-NormClI/ Lall' 
In the eleventh and twelfth centuries Scotland became a feudal kingdom on 
the European pattern as a result of the royal policy of granting land to 
Anglo-Normans, and Celtic and other indigenous chiefs, in return for military 
and other feudal services. These feudal land grants carried the right to hold 
courts, and justice was mainly dispensed in 'loeal feudal courts. The sherifi', 
the King's local representative (whose office became hereditary), held a court 
manned by local landowners. The barony courts, consisting of the lord and 
his vassals, heard cases between vassal and vassal, or between the lord and 
his vassals, involving feudal obllgations and other disputes, The burghs 
had their own courts. In medieval theory the King was the source of all 
secular justice, and his justiciars and chamberlain supervised the civil and 
criminal work of local courts and heard cases reserved by law to the King. 
The Church courts, applying tbe general canon la\v of western Christendom, 
possessed exclusive jurisdiction in family relations, succession to moveable 
property and certain other matters. 

Much of the early law concerned procedure. By the end of the thirteenth 
century, archaic modes of proof. such as trial by battle or by ordeal, had been 
rejected in favour of more rational methods, in particular the civil jury. The 
English system was adopted whereby judicial proceedings before court~ were 
initiated by a writ, called in Scotland a 'brieve', which was issued by the royal 
chancery and which usually instructed the local courts to convene a jury to 

'For a general account of Scotbnd ttl1d its people, sec ('01 reference pamphlet, Scor/and. 
R5971. 
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hold an inquiry into the case. The Scottish system did not, however, copy 
in all its detail the enormous range of writs found in England. The system 
was rather a simplified version appropriate to a small and relatively poor 
country. Few judicial records of th~ period have survived, but the diverse 
origins of Scots law in this period are illustrated by the most important 
single source of medieval law, Regi(//Il l'vlajestatem, a commentary on judicial 
procedures dating from the thirteenth or early fourteenth century. About 
two-thirds of its contents derive from an older English treatise, some rules 
from Celtic law and the remaining rules [rom Roman Rnd canon law. 

A National System of La\\' 
After the wars of independence against the English culminating in the Battle 
of Bannockburn (1314), Scotland's external ties were mainly with France 
and the Low Countries rather than England. The existing system of brieves 
and jury inquest continued to be developed with the creation of new types of 
brieve until the llfteenth century, but the period of dift?ct borrowing from 
England had vanished. In the absence until the fifteenth century of universities 
in Scotland, and later of universities giving adequate training ill law, many 
lawyers obtained their legal education at universities in France and Flanders 
and, after the Reformation, the Netherlands, all or which taught I~oman Law. 
In the unstable conditions of the late Middle Ages, there was a constant 
demand for royal justice a,ld, in response, a committee of Parliament (called 
the Lords Auditors of Causes and Complaints) and a committee of the King's 
Privy Council (called the Lords of Council and Session) supplemented the 
jurisdiction of the royal justiciars and eventually supplanted it in civil causes. 

This period of experimentation ended in 1532 when the Lords of Council 
and Session were reorganised on a permanent basis as a College of Justice 
with a wide (though not universa:) civil jurisdiction. The judges of 'the 
Session' became Senators of the College of Justice who sat as a collegiate 
court of 15 judges. At first, the president and half the judges were ecclesiastics 
but in time the number of ecclesiastics diminished, and afte.r 1668 the judges 
were always laymen. In the course of the sixteenth century the Faculty of 
Advocates and the Society of Writers to the Signet evolved, and their 
members became members of the College of Justice with the exclusive 
privilege of acting as pleaders (advocates) and solicitors respectively. The 
evolution of a professional judiciary and bar was associated with the creation 
of a modern system of procedure, closely modelled on the Romano-canonical 
system. This system had been developed by the Church courts and strongly 
influenced secular procedure throughout Western Europe, except the English 
common law courts. These influences are clearly seen in the first vernacular 
treatises on Scottish judicial procedure, Sir John Skene's Short Form of 
Proces (1609) and Habakkuk Bisset's RaIment of Courtis (1622). These show 
that Scots law was set on a quite different course from English law in at least 
three ways. First, in England from the twelfth century to the 18705 the com
mon law courts knew of specific forms of action initiated by a closed category 
of writs each of which was appropriate to a closely defined category of legal 
claims, and each of which had its own technical name and procedural 
peculiarities. Hence it is said that the. establishment of a right depended on 
the existence of a remedy. By contrast in Scotland judicial procedure was 
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general in character. Proceetlings in the Court of Session were initiated, not 
by brieves, but by a single for;1 of summons which was readily adaptable 
to an infinite variety of different claims. Remedies depended on rights and 
there were few procedural barriers to litigation assuming the court had 
jurisdiction over the litigants or the subject mutter in dispute. The second 
main difference was that Scots law was a unitary system and, while it recog
nised a distinction between strict law on the one hand and equitable judicial 
discretionary powers to mitigate the strict rigOl1l'S of the law on the other, it 
did 110t follow English law in erecting Equity into a separate system of law 
supplementing the common law with its own rules, procedure and courts. 
Third, in the central courts proof was led before a judge, for the brieve and 
jury system were restricted to local courts, whereas the English common law 
courts used juries to decide issues of fact in all forms of civil action. 

Despite advances in judicial procedure, the substantive law was for 
long too uncertain alld ill-defined. To fill the many gaps left by feudal, 
customary ~ll1d statute law, the judges and practitioners in the Court of 
Session turned to Roman law. In response to the need for a consistent 
application and development of the law, reports of the Court of Session's 
decisions were circulated among the few court practitioners in unofficial 
manuscript collections, but gave only the gist of the decisions, and did 110t 
provide any framework within which the law could develop. 

A major advance in the creation ofa system of civil law was made in 1681, 
when Lord Stair, Lord President of the Court of Session, published his 
Institutions of the Law of Scotland, setting out the whole of Scots law as a 
rational, comprehensive, and practical system of rules deduced from common
sense principles. So far as possible, Stair drew his law from Scottish 
decisions and statutes, and, where these were ~ilent, he was guided by Roman 
or canon law or Romano-Germanic systems. Stair was followed by further 
'institutional' restatements incorporating such new law as had been developed 
by tracts of judicial decisions or as had been enacted in statutes. In civil 
law, Erskine's Instifllte (1773) and Bell's Commentaries USOO) are of consider
able importance. Baron Hume's COll/melltories on criminal law set out 
systematically Scottish criminal law as it had been developed by the High 
Court of Justiciary, which had been founded in 1672. Following the Union 
of the Parliaments of Scotland and England and the formation of the United 
Kingdom of Great Britain in 1707. the House of Lords became the supreme 
court of appeal in civil but not criminal proceedings. 

The Modern Lo!\' 
At about the end of the eighteenth century, English law replaced Roman law 
as the main external source of Scots law for a variety of reasons. The 
practice of studying law on the Continent declined in the eighteenth century, 
and was finally terminated by the Napoleonic Wars. As Scotland moved 
towards English legal methods, the doctrine of 'judicial precedent' (namely, 
that a principle or rule applied by a court in one case must be followed by a 
court in another case) came to be more strictly applied, and its acceptance 
was further assisted by the introduction of procedures whereby, in written 
pleadings and judgments, questions of fact were separated clearly fro111 
questions oflaw so that the precise legal principle or rule applied by the court 
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could be more cleady discerned. Moreover, from about the 18205 onwards 
full reports of judicial decisions were published regularly. Other influences 
tending to bring Scots and English law together included decisions giVen in the 
House of Lords, the majority of whose judges how always been English 
lawyers untrained in Scots law; the common industrial and comme~cial 
experience of the United Kingdom which raised problems unknown to 
Roman law' but to which English law had found solutions; and the common 
language and similarity of culture. 
Nowa~ays, R~man law and continental civilian legal systems are very 

mrely referred to 111 the courts as living sources of'Scots law, and in those many 
areas of Sco.ts law which are uninfluenced by English law, the courts develop 
the la,v havmg regard only to existing Scottish sources. A decision of the 
House of Lords in an appeal from the English courts is not binding on the 
Scottish courts, but in practice a decision of the House in a civil appeal is 
usually regarded as of highly persuasive authority if the case concerns 
principles which apply in both legal systems. Decisions of other Encrlish 
and Scottish courts do not bind each other, although English decisions have 
pers,uasive .autho:ity in Scotland, and rice l'el'.\'a, especially r.ccisions inter
pretmg Ul1lted K1I1gdom statutes where uniformity is desirable (for example, 
those dealing with taxation), 

Whil~ Scottish legal methods are now influenced by the English legal 
~ystcm In Scotland, nevertheless civil law rests more on generalised ricrhts 
tha~ i!l Ei1glan~, the remedy depends on the right rather than as in the English 
tradItIon the l'Ight on the remedy, and Scots law retains to a considerable 
degree its traditional tendency to argue deductively from principles to cases 
rather than to abstract principles inductively from particular cases. There 
:t!e: too, many differences between the contents of the principles and rules in 
clVlllaw and procedure and, even more so, in criminal law and procedure. 
. The presen~ structure of the judicial system dates largely from the period 

sl.nce the Ul110n of 1707. As a result of statutory reforms in the early 
I1meteenth century, the Court of Session absorbed the Commissary, Admiralty 
and Exchequer Courts and also the new Jury Court which had been formed 
in 1815 to introdu~e trial by jury on the English model in civil proceedings. 
fhe Court of SeSSIon thereby acqllired an almost universal civil jurisdiction. 
Following the Rebellion of 1745, the heritable jurisdictions were abolished 
and. ill d,ue course the sheriff courts, presided over by full-time, legaU; 
qualified Judges, became the pre-eminent local courts with a very wide civil 
and criminal jurisdiction. Nevertheless, the lay district summary courts 
retain a criminal jurisdi::tion over minor offences which is important by 
reason of the volume of Cdses involved. 

Legislation 

As an independent state before 1707, Scotland possessed a Parliament of its 
own which had developed in the late Middle Ages and became the most 
important central law-making institution. Certain Acts of the Scottish 
Parliament are still in force, though many are being repealed as the law is 
gradually modernised. In 1707, the United Kingdom of Great Britain was 
created by the Acts of Union; in law the Scottish and English Parliaments 
ceased to exist, and the Parliament of the United Kingdom, having English 
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and Scottish members and peers, was constituted as a n~w legal institution. 
The Acts include certain safeguards for, among other. thll1gs, Scots law and 
the Scottish courts. Article XVlll provides that, whIle: 

'the laws which concern public and civil government may ?e made the 
same throughout the whole United Kingdom ... 1~0 alterat1?n be m.a?e 
in the laws which concern private right. except for the eVident utlhty 
of the subjects within Scotland.' 

No procedure is laid down for determining how 'evident utility' sl;ould}c 
ascertaincd, and the concept of 'private right' was not defined .. ~rtIcle XIX 
stipulates that the Court of Session and High Court of JustlcI~ry are to 
continue and are not to be subject to the jurisdiction of the EnglIsh ~ourts. 

Under the doctrine of the sovereignty of Parliament, Acts of ParlIament 
are absolutely binding on all courts, taking precedence over ?ther ,sources 
of law such as rights conferred by the common law. The doctrIne abo h0ld~ 
that any Act of the l,J nited Kingdom Parliament can repeal or amend f?rmcI. 
statutes whether of the United Kingdom Parliament, or of thc Sc~ttIsh ~~ 
Endish Parliaments and that the courts cannot chal.lenge Parltame.nt.s 
;o~er of repeal or amendment. This view is accepted Il1 Scotland ~s It IS 

elsewhere in the United Kingdom, but there are differences conce:111ng the 
difficult question whether the safeguards for, among other tl:Ings, the 
Scottish courts and Scots law impose legaJ limitations upon parhamentary 
sovereignty. In England, there appears to T be a consensus that. the CO~l
stitutional safeguards in Articles xvm and XIX of the Acts of U.1110n are U5 

susceptible to repeal or amendment as is any other Act of Pa~·lIament. . In 
Scotland, however, this consensus has been challenged upon <t numbel of 
grounds associated with the view that it undervalues the true ftlndan:ent~l 
~nd constituted character of the Acts of Union.. For exampl~,. while I~ 
England the continuity of English and B~itish parlIU1~lentary traditIOns leads 
commentators to regard the Acts of U1110n as .no dIffere?t fr~m any other 
Act in Scotland the Faculty of Advocates pOll1ted out 111 eVIdence to the 

, C . t' 1 Royal Commission on the onstItu IOn: . . . 
'In the Scottish mind, emphasis is placed on the ong111 of the U11lted 
Kingdom Parliament in a freely negotiated Union between ~wo equ~ls, 
the sovereign legislatures of Scotland ~nd England .. Notwlthst~tldll1g 
the numerical preponderance of Engltsh membe~'s .m the ParlJam:nt 
of Great Britain, it was not created by the admIssIOn to the EnglI?h 
Parliament of Scottish Members, but the establishment of a new legIs
latne for Great Britain as a whole.' 

There has been no case in which the judges have helel ~ particular statute 
to be null as infringing the Acts of Union and the q~est1.on has been. rarely 
litigated perhaps because gove:~ments sponsoring legl~latlOn and Parllament 
have usually respected the Sp11'lt of the terms of Umon, and st~tutes .h~ve 
infringed the fundamental terms ~nly where a co.nsensus of ScottIsh ?pl11~on 
has approved the infringement as 1ll the case of nmeteenth century legIslatIOn 
affecting the Scottish universities and courts. There have, however, been two 

IThe Ro al Commission's reports were published in 1973: Vol. 1:.Reporf, Cmnd 5460, 
HMSO,Y £3'35, ISBN ° 10 1546009; Vol. 2: i'vfemOI'GlldulIl of Dissent, Cmnd 5460-1 
HMSO, £1'30, ISBN 0101546017. 
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cases, decided in 1953 and 1975, in which Scottish judges have expressly 
'reserved their opinion' about the legal validity of any Act of Parliament 
which purported to abolish the Court of Session or to substitute English law 
for the whole body of Scots private law. 

The special position of Scotland and its legal system is recognised within 
the United Kingdom Parliament by the establishment of a Scottish Grand 
Committee and Scottish Standing Committees of the House of Commons 
for the more important stages of consideration of Bills applying only to 
Scotland. 

A major change in the source of much future Scots legislation would be 
involved in the Government's proposals to set up an elected legislative 
assembly in Edinburgh (see footnote on p 1). 

European Community Law 
European Community Jaw applies in Scotland as in other parts of the United 
Kingdom. The relationship between this type of law and the domestic legal 
systems in the United Kingdom is outlined on p 20. 

BRANCHES OF THE LAW 
The two most important branches of Scots law are civil law and criminal 
law. While the fields of application of specific rules are generally fixed by law, 
the boundaries of the larger categories of Scots law, though well enough 
understood, are not laid clown authoritatively, for example in codes. Instead 
these boundaries tend to be drawn by the authors of legal text-books and by 
university teachers, having regard to tradition, practical convenience, ease 
of exposition and gradual changes in legal thought. Broadly speaking, 
Parliament and the courts make the specific principles and rules while the 
writers on law classify and organise these principles and rules in larger 
categories. To this broad generalisation, however, there are many exceptions. 
There has, for instance, been a considerable amount of statutory codification 
of branches of the law especially in the sphere of commercial law, where 
much of the law (concerning, for example, sale of goods, bills of exchange, 
consumer credit and partnership) has been codified on a United Kingdom 
basis. Again, in Scotland there have been statutes codifying large parts of the 
Scots law of civil and criminal procedure and bankruptcy. The British 
technique of statutory codification, however, results in codes which tend to 
be more detailed and narrower in scope than legal codes in other Western 
European countries. 

Criminal Law 
The formal distinction between criminal law and civil law turns on the 
general fact that criminal law deals with acts and omissions which the State 
may prosecute in the criminal courts while civil law concerns acts and omis
sions dealt with by the civil courts. This formal distinction says little about the 
contents of these two branches of the law. In criminal law the emphasis is 
less upon the wrong done to the individual, but rather upon the wrong 
against the community as a whole, it:; peace, order and well-being. Civil 
law deals more with the rights and obligations of individuals between them-
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sdves, and with the functions of the State and of public authorities. 
Ignorance of the law is no defence in criminal proceedings, and, as a general 

rule, crimes are therefore defined by statute or the common law as clearly as 
possible so that people may have fair notice of the restrictions upon their 
liberty of action. The prosecution must prove that the accused intended to 
com111it the act or default constituting the otfence of which he is charged. 
but to this general rule therc are a few exccptions. 

Crimes may be categorised according to the method of trial, the 11l0r~ 
';~rious crimcs being tried by a judge and jury on indictment, the less serious 
(l11 summary complaint by the judge of an inferior court sitting without a 
inrv. A familiar classiflcation of a different kind concerns the typc of intcre~t 
'inf;'ingcd~such as offences against property (for instance. theft), non-sexual 
injury to person or animals, sexual olfence~, ofrences against the State (for 
example. treason), against public order and welfare (such as breach of tlh' 
peace), and against the course of justice (for instance, perjury). , 

The law of criminal evidence and procedure governs the proof of iacb 
,1\kged in criminal proceedings and the procedure between the arrest of an 
accused and the disposal of his case by the court at his trial or on appeal. 

Civil Law: l'rivateLaw 
Civil law may be divided into private law which concerns the rights and 
obligations of individuals among themselves, and public law dcaling with th~ 
functions of the State (other than its duty of criminal prosecution) and with 
public authorities. The more important bl:anche~ of private .law incl.ud-: 
family law, which for example regulates marnage, divorce, and tile guardian
ship and t.Llstody of children; the law of contract, which concerns such matter~ 
,I'i sale of goods. hire-purchase, employment, loans, insmunee and partner
"hip: the law of delict, which deals mainly with civil wrongs for which the 
wrongdoer must pay compensation, such as dct11mation, damage to propcrt\ 
('r personal injury caused by negligence: and the law of property, whe~her 
el)rporeHl or incorporeal, which concerns certain aspects of nghts or enJoy
ment over propert,;-' Gnd of attaining:. retaining or recovering ownership or 
nosses~ion of land or moveables, the creation and administration of trusts. 
;lI1d succession (the devolution of a person's property on his death). Other 
groupings are possible: frequently a number of categories are treated a~ld 
tlllf:!ht under the head of mercantile l~w-for example, contract, compal1le; 
O1n:1 bankruptcy. International private law rcgulates the jurisdiction of tlw 
Scottish courts in cases where foreigners or foreign property are involved: 
it determines whether Scots Jawor ft)l'cign hnv is applicable to a legal ques
t ion: and it provides for the recognition and enforcement in Scotland of th:: 
judgments of other legal sy.items. 

Ciyil Law: Other Branches 
'Public law' is a less well-accepted label than 'constitutional' or 'administra
tive' law. These two branches of law deal with the creation, regulation and 
L'ontrol bv Jaw of politica't and administrative power within the State, and 
concern tile relations, one to another, of Parliament, the courts. central and 
1 )cal government. public authorities and the individual citizen. The Jaw. t:1' 
civil evidence and procedure govern respectively the proof of facts III CIVIl 
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proceedings and the various steps of procedure to be followed in civil 
litigation.! 

Service Law 
Service law for the Royal Navy, the Army and the Royal Air Force is 
contained in United Kingdom statutes based on English law (see p 9). 

COURTS OF LAW 
Civil Courts 
The two main civil court:;, in Scotland are tbe Court of Session, the supreme 
central court (subject only to the House of Lords in London). and the 
sheriff court, the principal local court. 

ille COllrt (~f Session 
The Court of Session. which sits in Edinburgh, comprises 20 judges, and is 
divided into an fnner House and an Outer House. fhe Inner House is 
~ub-divided into two divisions, consisting of four judges each. The Firsl 
Division is presided over by the Lord President of the Court of Session and the 
Second Division by the Lord Justice-Clerk. The main business of the Inner 
House is to hear appeals from the judges of the Outer I-louse (who are called 
Lords Ordinary) and from the sheriff courts and other inferior courts and 
tribunals. The Lords Ordinary, who sit as single judges, hear cases when 
they arc first brought into the court. 

De~pite its subdivisions and hierarchical structure, the Court of Session 
is still a collegiate court. Appeals from the Outer to the Inner House are 
called 'reclaiming motions'. A Lord Ordinary may report a case to the Inner 
House for guidance, and one division of the Inner House may consult the 
()ther. In cases of difficulty or importance, a fuller court (usually of five or 
~even judges) may be convened. On rare occasions the whole court sits 
together to decide a case. 

The Inner House Divisions and LOl'ds Ordinary are not required to 
~pecialise in specific categories of' business. The officials of the Gcneral 

·:;nd Petition Departments of the Court of Session allocate cases to particular 
Lords Ordinary and the Divisions of the Inner House. It is, however, 
possible for parties, by agreement. to refer for summary trial a dispute not 
affecting status to a judge chosen by them. 

The Court of Session may entertain cases arising in tiny part of Scotland. 
rhere are certain matters with \\'hich it alone can deal--fol' example, actions 
to alter or determine personal status, such as actions for divorce and actions 
for declarator of marriage, of nullity of marriage, and of legitimacy. TIlt.' 
court has also exclusive jurisdiction in actions to 'reduce' (to set aside or 
annul) judicial decrees, and in petitions to vary private or public trusts or 

IFor a brief aeeOlll1t of "ivil juJicial procedure in Scotland sec p 53. The law of evidence 
Jetermiilt:s among other things what evidence is admissible to prove facts alleged in 
CIvil litigation (for example, \\hether oral or written cvidence): whether particular 
I.!vidence is sufficient to prove those fucts or requires corroboration by other evidence: 
how a witness's credibility is to be assessed: the standard of proof of facts alleged 
(wheth~r 'beyond reasonable doubt' or 'on balance of prob~lbiJitics'); untl \I hich litigant 
must dIscharge the onus of proof. 
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to wind up companies having at least £10,000 paid-up capital. A wi1l 
range of actions may be brought either in the Court .of Session or shenlf 
court: examples include actions o~ damages. and actlOI~s for rec~very of 
debt (exceeding £50 in value), actIOns re!~tl11g to t~e 1I1t~rpretatlOn ~nd 
implementation of contracts and other wnt~ngs, certa~n actlOns concermng, 
family matters (for instance, aliment of WIves or chIldren, or cust~dy of 
children), and possessory actions (to attain! ~eta.in 0.1' recover possessIOn. of 
land or moveable property). The bulk of lttlgatloi1 m the Court of SessIOn 
conc(':rns divorce and damages for personal injuries. 

The court has an inherent equitable power, known as its 'noble office', 
to provide a remedy where none is available under legislation or rules of the 
common law and to mitigate the rigours of the law where these would lead 
to injustice'-:for example, to allow a mistake .in procedure t? be rectified. 
This power is nowadays exercised on comparatIvely ;are occaSIons, and t1~en 
only where there is a precedent or analogy. In thIS way, powers ~o grant 
certain remedies-fQr example, the making of schemes for pubhc trusts 
and the grunt of directions to trustees-have come to be governed by pt'ece
dents like other areas of the common law of Scotland. 

The Sheriff Court 
The sheriff court deals with the main bulk of civil litigation in Scotl~~ld. 
It is a local court, presided over by the sheriff who is a legally qualthed 
judge and exercises a very wide jurisdiction. Ther~ at;e six sherifT~on;s. 
The sheriffdoms are subdivided into 50 sheriff court d1StrIctS. Every dlstnct 

has its own sheriff court. 
The Secretary of State for Scotland (see p 61) is responsible fo! the organisa-

tion and administration of the courts. He may alter boundanes, create new 
ones, and fix the places where the courts ar~ to be held: . . 

The sheriff hears cases at first instance 111 the shenff court of a dlstnct 
and an appeal may be taken from his decision to the .sheriff princip~l, and 
thereafter i.o the Inner House of the Court of SeSSiOn. Alternatively a 
litigant may appeal direct from the sheriff to the Inner House. An appel
lant must in certain cases obtain leave to make the appeal. 

The sheriff court's jurisdiction is very wide, and many different types of 
action may be brought there. The value of tl;e subject matte~ \~hich the 
court can deal with has, with very few exceptIons, no upper l!~llt, and a 
wide range of remedies may be granted-for among other tnmgs debt, 
contract, ~reparation (damages), rent restriction, pos.session and the use of 
property, leases and tenancies, and the cLlstody of chlld~en. The ~ourt deals 
with most actions for alimentary debt and for separatIOn, and 1t can vary 
Court of Sessions decrees av,arding custody, aliment, or financial provision 

on divorce. . 
The sheriff court has jurisdiction, to the exclusion of the C~urt of Sess~o~, 

in cases with a value below £50. Such cases are brought 111 the shenff s 
small debt court which enables the action to be dealt with very quickly. 
Actions of a value between £50 and £250 are 'summary causes', originally 
intended to involve an abbreviated procedure but in fact almost indistin
guishable from ordinary actions. Actions for more than £250, and most 
~ctions which involve a decision other than an award of money (for example, 
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custody of children aI:d matrimonial actions) are determined by ordinary 
pl'~ced~lre. The Shenffs Courts (Scotland) Act 1971 and subordinate 
le~lsla~lOn made under that Act will in September 1976 replace the existing 
tnpartIte system of procedure with a bipartite system of (1) ordinary pro
cedure, and (2) summary procedure for actions under £500 in value. 

The HOllse of Lords 
Since 1712, appeals have been taken to the House of Lords sitting in the 
Palace of Westminster in London. When exercising its judicial function 
the House of Lords consists of Lords of Appeal chosen by the Lord Chan~ 
cellor, Lords of Appeai in Ordinary, and other peers who hold or have held 
high judicial office. Lay peers do not take part in appeals. Nowadays 
there are Lords of Appeal in Ordinary who are Scots lawyers in the House. 
Appeals are taken from the Inner HOllse of the Court of Session on questions 
of law or fact, but appeals on fact are rare and are incompetent in cases 
originating in the sheriff court. 

Courts of Special Jurisdictioll 
The ~ourt. of Sessi~n sits ~lS the Court (~f Excheqller when it hears 'exchequer 
cases, whIch conSIst malllly of appeals from the Special Commis~ioners 
of Income Tax. An appeal lies to the House of Lords. Nine judges of the 
Court of Session are ex officil:\·judges of the COllrt of Teillds. 1 

T!1ere a~'e three central courts exercising final appellate jurisdiction and 
s:nfled by Judgc~ of the Court of Session. The Registration of Voters Appeal 
( ourf hears appeals fr0111 the ~h('ritf concerning registration of parliamentary 
electors, and the Electioll Petition COllrl hears petitions initiated in the courts 
to set aside the election of members of Parliament-·for example, on the 
grounds of corruption, or illegality. The Lands Valuation Appeal COllrt hears 
appeals from the determination oflocal valuation appeal committees as to the 
rateable value ofland and houses for local fiscal purposes. These three courts 
are serviced by officials of the Court of Session. 

The Restrictive Practices COllrt, a United Kingdom court. consists of 
five judges (one is a judge of the Court of Session) and not more thant ten 
la~men .. It deals with monopolies, restrictive trade practices and resale 
prIce mall1tenance. 

The Scottish Land Court is a central court consisting of a judge (ranking 
equaUy with the judges of the Court of Session) and four laymen who are 
specialists in agriculture. Its jurisdiction relates to agricultural tenancies 
crofting tenancies and kindred matters. An appeal on a point of law lie~ 
to the Inner House of the Court of Session. 
. Tl~e COllrt of the Lord Lyon King of Arms possesses an historic jurisdiction 
~n dIsputes as to the rights to. bear coats-of-arms. The Lord Lyon may 
InterdIct the wrongful assumption or use of arms and the wrongdoer may 
be prosecuted in the Lyon Court by the Court's procurator-fiscal. 

l'Teinds' are 'tithes' or tC!1th l?arts of harvests oncc paid by thc laity to maintain the 
church. T.hc Court of Temds II! thcory has a separate existence and in practice its own 
clcrk and ltS own procedu~e, wl~h an .appeal to the I-louse of Lords. Teind law is now 
unImportant, and the court s busllless IS almost wholly forinal. 
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The church courts of the Church of Scotland, the established church, are 
technically civil courts of the realm but only possess jurisdiction over the 

members of the Church. 
Two local courts exercise a jurisdiction which is administrative in character. 

The Licensing Court grants licences for public houses, and certain other 
premises seIling excisable liquor, for betting offices, for bookmakers' premises, 
and the like. There are Licensing Appeal Courts, from which an appeal lies 

to the Court of Session on a point of law. 

Administrative FUllctions 
Both the Court of Session and the sheriff court have certain administrative 
functions. For example, in the Court of Session the Department of the 
Accountant of Court supervises company liquidations, bankruptcies and the 
management by judicial factors of the estates of children, or of persons who 
are incapable of managing their affairs-for instance, through mental 
llisorder. In the sheriff court, the sheriff clerk is responsible for the 
'confirmation' of executors to the estate of deceased persons, 

Administrative Tribunals 
Administrative tribunals are not technically courts of law but people or 
bodies exercising judicial 0, quasi-judicial functions, Their composition 
and functions are set out in an Act of Parliament, and their proceedings arc 
usually informal, although often regulated by statutory rules, 

They vary greatly in composition, function and method of operation. 
Some, such as the Lands Tribunal for scotland, closely resemble courts, just 
as some courts resemble tribunals. Members of a tribunal are normally 
appointed by the Governmeni: minister responsible to Parliament for ad
ministering or keeping under review the statutory code under which the 
dispute arises. In appropriate cases members may be appointed by th~ 
Crown or the Lord President of the Court of Session. 

The Council on Tribunals supervises the operation of the tribunals (but 
does not hear appeals). Appointed jointly by the Lord Chancellor and the 
Lord Advocate, it has a Scottish committee appointed by the Lord Advocate. 

some of whom are members of the council. 
The following are among the more common types of tribunal in Scotland: 

1. Those which have members sitting for a period of years, and a chair
man who must be an experienced lawyer. Examples are the Lands 
Tribunal for Scotland and the Transport Tribunal. 

2, Those which deal exclusively with matters of interest to one Govern
ment department or public al1thority-for instance, the Pensions 

Appeals Tribunals. 
3. Those which consist of ordinary people appointed by a minister to 

arbitrate between private individuals-for example, the Rent Officers 
and Rent Assessment Committees. 

Sometimes a dispute, such as one involving certain questions of income 
tax or certain disputes about national insurance, can be appealed through a 

hierarchy of administrative tribunals. 
Appeals on points of law may be takcn to the Court of Session from most 
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tribunals. Where therc is no specific ri I l' 
be p~ssible on a number of grounds. g 1t 0 appeal, a challenge may still 

Tnbunals also exist to enforce 'OD . 1 
solicitors or doctors, for instance~bu~sslOna standar~s .of .co.nduct-over 
general public and ar'~ not subiect t ~hey have .11.0 JUrISdIctIOn over the 
Tribunals. .) 0 1e superVlSlon of the Council on 

Criminal Courts 
Scotland has two main criminal courts B dl . c~urt deals with the less serious offences, 'and ~~~ I~i ~pecaklDg, tl~e s.h~riff 
WIth the more sel'iou~ III add't' I g 1 ourt of "ustlClary 

", . C I 1011 ay summar 'd' t' , 
summarily (without a J'ury) WI'tl . ' "". ,y IS net courts deal 1 nllnor otJences, 

There are two types of criminal proced ure- I .. procedure In solemn d 1 ,so emn pI oceclure and summary 
.. . ' proce llre t 1e tnal takes pIa b C' • 

slttmg WIth a jury of J5 la med I " ce Clore a Judge 
called an indictment. Th~ ju~~eal~et~~~l~ffence is ~et out in a document 
decides questions of fact, and n~ay reach a 1~Sec~t:estI~ns o~ law I ; th~ j~ry 
In summary procedu t! . d " 1011 Y a sllnp e maJonty. 
of botl~ fact and la:e, T~~eJtol Je SIts IWlthOdut, a jury and decides questions 

. lIence c large IS <:et out in 't II 
summary complaint. ~ a wn ca ed a 

The High Court of Justiciary 
~he I-!igh Court is Scotland's supreme criminal court Tl . . 
from It to the House of Lords, The 'ud . ' 1ere IS no appeal 
as the judges of the Court of Sessi J ge~ of th,e HIgh Court are the same 
called Lord Commissioners of Ju~t~~i~l~lt 111 ~lelr forl11.er capacity they are 
head of the court is the Lord Justice-G y, all1 ( ~ea~' dIfferent robes, The 
is the Lord President) 1 I' ener~ w.o 1.n the Court of Session 
Clerk. Unlike l'he Co:~( o~ l~;S~~~ ~l~~t I~~ fe,~on~y i~ tl~e Lord Justice
towns though appeals are always he~rd I'n Egd? b OUIlt SIts 111 a number of 

Th .. d' . . III urgl 
e Juns lctton of the High Court t d I . 

covers all categories of crime not s ,et en s tHoughout Scotland and 
It has concurrent jurisdiction with tJie

ec
\ c~~ reserved to another court. 

its exclusive jurisdiction covers the mos~ len. CoUl:~ over. most .crimes, but 
murder, ~ape and certain other offences, senous Clllnes, Includlllg treason, 

. The HIgh Court is both a trial court and an 1 ~lts as a trial court procedure is alw appea court. When it 
the judges takes th~ case Wilen 't 'tays solemn and usually only one of 

f 
"l Sl S as the Court of A I 't . 

o at least three judges. An a eall' b ' ppea, 1 conSIsts 
High Court cannot order a r~~ial irf( : br~~ght agaI~st. sentence, The 
The Secretary of State for Scotland ma r

S
: s aSI e a conv1c~lOn ~n, appeal. 

a case, to the High Court for its opini; :etr al ~ase, or a, pomt ansmg from n, u t 11S power IS rarely used. 

The Sheriff Court 
The sheriff court has both solemn and Sl ' 
prosecutions are brought as sun;ma 1111may.procedure, although most 
proceedings, the sheriff principal doe < ry tc~m~ amts, In contrast to civil 
trial judge. The sentencing 0 s s no ear ~'ppeals, and acts only as a 
than those of the High C~t1~t w~h of th~ sheuff c~urt are more limited 

~ . e maximum penods of imprisonment 
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which the sheriff can impose are two years in cases on indict.ment and three 
months in summary cases for a common law offence, and 111 the case of a 
statutory offence the period laid down in the ~tat~te. . . 

Where the case merits more severe penaltles 111 an 111dlctment ~ase, the 
sheriff can remit it to the High C0Ult for sentence. An appeal ltes from 
the sheriff court to the High Caurt in both indictment and summary cases. 

District Courts 
District courts in each of the 56 district and islands local governmer:t a:eas 
(one islands area does not have its own court) are manned by lay Justices, 
and deal summarily with breaches of the peace and other 1111110r offences. 
The maximum fine that a district court may impose for a common law offence 
is £100 and the maximum period of imprisonment is genera~ly 60 days. 
When ~ district court is constituted by a stipendiary magistrate (111 Glasgo~, 
for instance), it has the same criminal jurisdiction and powers a.s a shenff 
sitting summarily. An appeal lies from a district court to the Hlgh Court. 

Courts Martial 
The Courts Martial Appeal Court consists of at least three ju?ges of the 
High Court of Justiciary. It deals with appeals by people convlc~e~ by the 
courts martial of the armed services of offences agalllst the. dlSClp1ll1ary 
codes, 01' offences against the services criminal code (which IS based on 
English criminal law-see pp 9 and 19). 

Children's Hearings 
In April 1971, a new system of children's hearings took over fl:om the courts 
most of the work of dealing with children under 16 (and III some cases 
persons between 16 and 18) who are considered to ~eed compulsory m~asur~s 
of care.1 Lay people, carefully selected and tramed, make up cluldren s 
panels in local areas; and from these panels groups of th:ee ~anel m:mbers 
form individual hearings. This involves the commulllty m helpmg to 
find solutions to problems within it. An offici~l, called the. R~port~r, 
decides whether a child should come before a heal'lng. The heanng s maIll 
task is to decide, after the grounds for referral to the hearing have bee~ 
accepted by the child and his parent, what measures of compulsory care (If 
any) are most appropriate for the child. If. the grounds for refer~:l. are 
not accepted, the case must first go to the shenff cQ~rt for proof. De",lSlons 
of children's hearings may be appealed to the shenff. court and from there, 
on a point of law or irregularity, to the Court of Sesslon. . . 

Children may only be prosecuted in the cour~s on the Ill.structlOns or at 
the instance of the Lord Advocate, and only III the .shenff court 01' the 
High Court of Justiciary. The Lord Advocate has Illstructed that pro
curators fiscal should have certain types of offence reported to t~em by the 
police for consideration of the question of prosecution. These .mclude the 
most serious offences such as murder and assault to the danger of lIfe; off:n~es 
where children are accused jointly with an adult; offences where dnvIllg 
disqualification may be possible; offences where forfeiture of weapons may be 

lFor fuller information see Children's Hearings, published in 1970 by the Social Work 
Services Group of'the S~ottish Education Department: HMSO, 25p, ISBN 0114904642. 
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necessary; and offences which the Chief Constable thinks so serious as to 
warrant the instruction of prosecution on indictment-for example, serious 
assault and robbery, wilful fire raising und malicious mischief' causing or 
likely to cause grave damage to property or danger to life. All other 
reports from the police of offences by children are sent to the Reporter to 
the children's panel. 

CriminalII?jllries Compensation Board 
The Criminal Injuries Compensation Board deals with applications for ex 
gratia payments of compensation, in certain circumstances, to victims of 
crimes of violence committed in Scotland (and in England and Wales). 
The board comprises a chairman and eight other members, all legally 
qualified, appointed by the Home Secretary and the Secretary of State for 
Scotland. Compensation is assessed on the basis of common law damages, 
and is usually paid in lump sums. In 1974-75 the board received 2,666 
applications from Scotland, and paid nearly £1 million in compensation to 
victims there. ' 

JUDICIAL PROCEDURE 

Ch'il Procedure 
Litigation in civil courts (and in criminal courts) in Scotland takes the form 
of adversary procedure, and the courts decide cases on the basis of the facts 
alleged and proved by the litigants or their lawyers and on their legal argu
ments. Court of Session proceedings are nearly all either actions or petitions. 
The object of an action is to enforce a legal right against a defender who 
resists it, Or to protect a legal right which the defender is infringing. The 
object of a petition, on the other hand, is generally to obtain from the court 
power to do something or to require something to be done, which it is just 
and proper should be done, but which the petitioner has no legal right to do, 
or to require, in the absence of judicial authority. 

A clions ill the COllrt of Session 
An action in the Court of Session is begun when one litigant, the pursuer, 
serves (usually by posi) a signeted summons on the other litigant, the defender, 
and lodges a copy, together with other papers for the court's use, in the 
offices of court. The signet is a seal by which certain writs in the name of the 
Sovereign, including a Court of Session summons, are authenticated. The 
summons warns the defender that, if he does not appear before the court 
and defend the action, the court will grant a decree in his absence in favour 
of the pursuer. To the summons is attached a request to the court to grant 
the remedy sought by the pursuer, called the conclusion of the summons; a 
detailed statement of the facts upon which the pursuer relies, called the 
condescendence; and finally a brief statement of the legal grounds, called the 
pleas-in-law, which, if the facts are proved, would entitle the pursuer to the 
remedy he seeks. The defender has a chance to put forward his statement 
of the facts, either accepting or rejecting the punmer's statement. together 
with the pleas-in-law in support of his argument. Thereafter both pursuer 
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and defender are given an opportunity of adjusting their own cases in the light 
of the statement and allegations put forward by the other side. The object 
of these written pleadings is to clarify the area of disagreement between the 
litigants and to give each party fair notice of the case he has to answer. 
Thereafter, the pleadings are made into a 'closed record' which sets out one 
against the other the numbered allegations, admissions and denials of each 
party. The matter then goes forward for determination by the Court. 
If the dispute concerns questions of law, the court hears a debate between 
counsel on those legal questions and, if the parties agree about the facts, 
thereafter issues its decision granting or refusing the remedy sought by the 
pursuer. Where there is a dispute over the facts, evidence is led before the 
judge sitting without a jury or in certain cases, usually damages actions, 
before the judge sitting with ajury. In civil matters the jury numbers 12. 

Petitiolls ill the Court of Session 
A petition is strictly an ex parte application to the court. Petitions are often 
used where the petitioner and the respondents to the petition are not in 
dispute but where the court's approval to some matter is neverthele~s re
quired by law. Examples include petitions for the sequestration of an 
insolvent person, for the liquidation of a company, for an order enabling a 
person t,) adopt a child, for the appointment of a judicial factor to admiI:i.ster 
property, or for the variation of trust purposes. Some types of petltlOn. 
however, are usually contentious-such as petitions for custody of children. 
A petition is presented to the court, and the court then decides which people 
should receive service or intimation of the petition. Any respondent to the 
petition may lodge answers in mllch the same way as any defender to a 
summons can lodge defences. 

Shel (ff COllrt CM! Procedure 
Ordinary procedure in the sheriff court is modelled on Court of Session 
procedure. For small debt cases, a simplified form of procedure (available 
in the sheriff's small debt court) is used. of which the aims are speed, cheap
ness and finality of judgment. For this reason, the small debt court was at 
one time called 'the poor man's court' although it is now in fact extensively 
used by trading and commercial organisations to recover debts. Under the 
Sheriff Courts (Scotland) Act 1971, the small debt court will in due course 
be replaced by a new summary procedure. 

Criminal Procedure 
The Scottish system of criminal justice and procedure is very different from 
that in England and Wales.1 This is partly a result of the Scottish system's 
distinctive ~historical background, of the absence of any right of appeal to 
the House of Lords, and of the fact that since the union of England (and 
Wales) and Scotland reforms have normally grown out of the Scottish legal 
and political systems and been enacted in separate Scottish legislation. 
The central feature of the system is the public prosecution of crimes under 
IC'.7l1linal Procl!dllrl! ill Scolland, a report published in October 1975, deals with a-ll 
stages of criminal procedure from pre-trial proceedings to the tria! i\~elf: Cmnd 6218, 
HMSO. £3'60, [SBN 0 101621 SO 9. See also Criminal Procl'tilll'(' in S,:ollallc/ Cllld France, 
HMSO. 1976,£R·00.ISBN 0114913293. 
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the c~ntrol of the ~o~'d A~vocate ~l1:d the Crown Office in Edinburgh. The 
unwntteI~ or admIIllstratlve tradltIOns regulating public prosecution are 
often. a~ Important as the formal rules of criminal law and procedure. 

Cnmmal procedure in Scotland, like that of the rest of the United King
dom, takes tl;e. form of adversary procedure (broadly speaking, the court 
reaches a deCISIOn on the basis of the facts alleged and proved by the pro
secutor and .defence lawye:s, \~h.o e~amine the witnesses, and on their legal 
a:guments) 111 contrast to mquIsItonal procedure (where the judge conClucts 
hIS own legal research and himself examines witnesses). 

The System of Public Proseclition 
The Lo:d Advocate, the principal Law Officer of the Crown in Scotland, is 
responsIble for the prosecution of crime before all courts in Scotland. The 
Lord Advocate delegates 1110St of the work of prosecution to the Solicitor
General (the other Law Officer) and six Advocates-Depute. The two law 
officers and the Advocates-Depute are known as 'Crown counsel'. Crown 
counsel work with a small staff of officials (full-time civil servants) headed 
by the Crown Agent. The whole central organisation is known as the 
Crown Office. As the headquarters of the administration of criminal 
prose.cuti~n, the <;rown Office is concerned with the preparation of pro
secutIOns In the HIgh Court and the direction and control of the procurator
fiscal service. 
. The procurators-fiscal, full-time civil servants, are the public prosecutors 
II1 the sheriff courts and are taking over as prosecutors in the district courts. 
Th~y must be either advocates or solicitors, and are usually solicitors. The 
polIce report the details of a crime to the procurator-fiscal, who has discretion 
whether to prosecute, subject to the direction and control of the Crown 
O~ce. "!,he yrocurators-fiscal are also responsible for instituting fatal 
?ccIdent l11quIrIes before the sheriff and similar inquiries concerning fires. 
There are no coroners in Scotland. 

Private prosecutions in Scotland are extremely rare. The police never 
~rosecute. A few officials or individuals have authority to bring prosecu
tIons in connection with specific offences under statutes, but such cases are 
very unusual. 

Pre-triai Procedure 
The function of investigating crime is carried OLit by the police. They are 
allowed to questIOn a suspect, but the questioning must be fair. 

When a person is arrested he is charged with the crime ancl cautioned 
that I~e ne~d say nothi~g ~ut that, if he does make a statement, it may be 
used In eVIdence at l1IS tnal. Once a person is arrested the control of 
the investigation passes to the procurator-fiscal who also 'assumes control 
of investigations of those serious crimes which' are notified to-him by the 
police before an arrest has been made. ' 

The police must take all precautions against the unreasonable and unneces
sary detention of accused people. [n many cases the police release an 
accused person after charging him. They then give the procurator-fiscal a 
report that the accused has been charged with a particular offence, and a 
summary 0\ the evigence. If thereafter the fi!>cul decides to proceed with 
the proseclItIon, he cItes the accused to appear at court. If the accused person 
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is arrested, he is detaincd in the police cells overnight, and is brought before 
the nearest sheriff court on the morning after his arrest (excluding Sundays 
and holidays). At about the same time, the procurator-fiscal (or his depute) 
sees tbe police file on the case and decides whether to charge the accused and, 
if so, whether to proceed by summary complaint or indictment, or whether 
to take no further proceedings and release him. 

A person in custody has a statutory right to an interview with a solicitor 
before he appcars in court. Under a scheme administered by The Law 
Society of Scotland prisoners in custody arc helped to fill out applications 
for legal aid and 'duty solicitors' are available to rcprcsent thl:!l11 on their 
Hrst appearance in court. 

Proceedillgs Oil Indict II1cllf 

I l' the fiscal decides provisionally that the olIence is important enough to 
warrant prosecution on indictment, he brings a charge in a petition which 
is given to the accused. The accllsed gocs before the sheriff for judicial 
examination in private. The role of the judicial examination has changed 
ovcr the years. It is a survival from a time \vhen pre-trial procedure \VUS 

inquisitorial rather than advcrsary in charactel. At the judicial examination, 
the accused, with his solicitor, appears in private before the sheriff. It is 
vcry rare for the accused to make a statement at that stage. The procllrator
fiscal then 1,10ves for committal for further examination or trial and, unless 
there is an application for bail. the sheriff grants the motion. Any applica
tion for bail will be determined. The accused has an opportunity to apply 
for bail at later stages, and to appeal to the High Court against refusal of bail. 

In Scotland, bail b the deposit of money in court to secure the attendance 
of the nccused at his trial. Recognisance and sureties on the English 
model are unknown. Factors considered by the court include the serious
ness of the offence, the likelihood that the accused will abscond or attempt 
to intimidate witnesses, and previous convictions. 

The fiscal continues his preparation of the case by taking statements 
(called 'precognitions') fr0111 all the witnesses and by reporting the case to 
the Crown Office which decides what the charge should be, whether it 
should be by indictment or ,UI11l11ary complaint, and in what court, or whether 
indeed to drop the proceedings and instruct thc freeing of the accused. 
Therc are very strict rules to prevent an accused person fr0111 remaining in 
cllstody for an unduly long period without trial. Where an accused has been 
committed to prison to await trial and his trial is not concluded within 110 
days of the date of committal, he must be set free at once and declared 
immune from further prosecution for the crime charged. 

I f it is decidcd to prosecute on indictment, the indictment is served on the 
accLlsed. It sets out the crimes charged, lists the Crown 'productions' (items 
to be produced in evidence and relied on by the Crown at the trial, such as 
medical reports or offensive weapons allegedly used by the accused) and 
particulars of Crown witnesses. Witnesses have a duty to give statements to 
both sides. The indictment cites the accused to appear at two 'diets' (meetings) 
of the court. 

At thc first or pleading 'diet' the accused states whether he intends to 
plead guilty or not guilty. The acclIscd must also state certain pleas at this 
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stage if.he.wbhcs tO,rely on them. These include objections to the relevancy 
of th~ Indlctmcnt ~Ior example, that the facts stated in thc indictment do 
~1.0~ amoul~t to a Cr1?1e) and pleas in bar of trial (for instance that the accllsed 
IS ms~ne) ~lnd sp~cla.l defences (such as an alibi). A main reason for thc 
plea~tll:g dlC,t (\,:luch IS always a~ least nine days before the trial in the sheriff 
C?Ul9 IS to dVOld so far as pOSSIble the unnecessary expcnse involved in the 
cltatlOll ~ll1d a:tendance of witnesses and jurors if the accused wishes to 
plead gUIlty .. 1 he acc:lsed has an opportunity to plead guilty at an earlier 
sta~e by ~er~ll1g a notl.ce on the Crown Agent. 
. 1 he Pr1l1CIples of .fall·ness to the. accused, ai:cI indeed to the proseclltion, 
<In.d the need to avold undue surprise at the tnal are achieved £11110110- other 
tllln~s, by t~1~ exchangit;g of lists of witnesses, by the llscai,s prac~ice of 
l11~kl~~ tl~e st! ength of Ius ~ase known to the accused and his lawyers before 
t~c tl ~.tl, dnd ~y the (~~ty Il1l~osed on the accused ,to give notice of special 
dcfence~ befO! e . the tlIaI. It IS also a safeguard for the accused that the 
proceecl~ngs untt! the firs! die~ are in private and that the ncwspapers are 
o,nl,Y Cl:tI~le~ to kno~ the.Identlty of the accused and the charges against him. 
1111S ll'l:11111111SeS any nsk el~her that Crown evidence should be made known to 
potentIal n'embers of the Jury before the trial or that their impartiality should 
be affected by newspaper reports. At the second diet the trial takcs place. 

Procedure at TrialoJl Indictment 

In solemn procedure, a)ury of 15 is empanelled and sworn unless the accLlscd 
chan~es .lllS. ple~l to glll~ty. The indictment is read and the prosecutor then 
cxamlJ1es hIS WItnesses 111 turn, each of whom is cross-examined by defence 
counsel an~t, wher~ appropriate, re-examined by the Crown. Thcl.eafter, 
unles~ the Judge WIthdraws the case from the jury, defence witnesses arc 
examIne~i by defcnc~ counsel, cross-examined by the prosecutor and. jf 
appropnate,. re-exal11med. The evidence is recorded by a shorthand writer. 
When all cVIdence has been led, the jury is addressed fir~t by the prosecutor 
and then by defence counsel, and the judge then charges the jury, instructing 
the~l on .the law [ll~d on the evaluation of the evidence and the discharge or 
theu· dutIes. I-~e WIll, for example, tell the jury among other things that the 
onus .of proof IS 01: the prosecutor, that the jury can give a verdict of guilty 
:)~ly If they are satIsfied beyond reasonable doubt, and he will instruct them 
tiS to. any defence ple~s whIch hav: been advanced slIch as insanity or alibi. 
The }udge may a!so ll1struct the Jury to return a verdict of not guilty ill 
relatIOn to a partIcular offence jf sufficient evidence in law of that offence 
has not ?:en led. Th:reafter, the jury give their verdict either at once or 
a~t~r rettrlng ~o conSIder it. The verdict may be 'guilty', 'not guilty' 
01 .n~t ~roven .. It may be reached by a majority, though the size of the 
~naJ?nty IS not dIsclosed. lfthe verdict is not guilty or not proven the accused 
IS discharged.1 If the verdict is guilty, then the prosecutor 110r;~ally moves 
IThcre is no di(ference in effect between a vedict of not gUilty and one of not Jroveii B8th ar~ acqutt~als and have the efT~ct that the acclised cannot be tried again Iror th~ 
o ence 111 qu~stlOn. Althoug~ there IS no legal authority for this view verdicts of not 
~roven are said to be appropna~e where the prosecutor has not proved 'his case be 'ond 
~~~~na~l: ~1::lUbt but wrere thheJury are not prepared to say that the accused is inno~ent 

. gUI Y IS appro~r!ate were .the jury arc prepared to go further in th~ accllsed'~ 

tf'llVour an~ hold l~ POSitively estabhshed by the evidence that the accused did not co~mi't 
le crtme 10 q ucstlOn. 
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the judge to pass sentence and lays a note of any previous convictions before 
thejudge. The note will have been intimated to the accllsed, and, ifhe objects 
to the note, the prosecutor must prove the convictions. Thereafter defending 
counsel advances a plea in mitigation on behalf of the accused and perhaps 
also a plea in bar of sentence as where there has been supervening insanity. 
The judge then pronounces his sentence either immediately or after a period 
of adjournment for social background or other inquiries. 

Summary Criminal Proceclure 

In the second type of criminal procedure, summary procedure, the main 
difference is that trial is not by jury. In many summary cases, the police 
do not arrest the 'Person charged with the crime, especially if he appears 
normally law-abiding and has a known residence. In such cases, he is 
cited to appear in the sheriff court (or other summary court) at a specified 
time. In certain summary cases, however, the accused may have been 
arrested-for instance, where he has been caught 'red-handed' committing 
an offence or where the court has, exceptionally, granted an arrest warrant 
on the procurator-fiscal's petition. In summary procedure, only one 
document, a summary complaint, has to be prepared. There is no petition 
by the procurator-fiscal for preliminary warrants and no procedure for 
judicial examination and commitment for trial except where, in the course of 
pre-trial solemn procedure, the prosecution decides instead to prosecute 
~illml11arily. The complaint specifies, among other things, the court and 
the place and time of the court's sitting, and it contains particulars of the 
accused, of the offence charged and the facts inferring guilt. The procurator
Hscalusually gives the defence a list of Crown witnesses, normally in exchange 
for a list of the defence witnesses. In a case where the accused has been 
arrested, a summary complaint is served on him and he will appear in court 
as soon as possible, lIsually on the morning after his arrest. In other 
cases, the case comes to court on the date assigned in the complaint. Unless 
a plea of guilty has been tendered by letter, the accllsed or his representative 
is asked to plead guilty or not guilty. If he pleads guilty he maY.be sen· 
tenced there and then or, if the accused is absent, the case may be adjourned 
to a specified date at which he is ordered to appear personally. Santences 
of detention cannot be pronounced in the absence of the accused. If the 
accused pleads not guilty, it is rare for the trial to proceed at once and a 
diet is assigned for the trial. 

The proceedings at the trial broadly speaking follow the pattern of a trial 
by solemn procedure with the procurator-fiscal leading his witnesses first, 
followed by defence witr:esses, all of whom are cross·examined and, if need 
be, re-examined. After the sheriff has been addressed by the fiscal :md the 
defence counselor solicitor, he normally gives his finding as to guilt at 
once. If the accused is found guilty, he or his representative may address 
the court before sentence is pronounced. In summary procedure, the 
sheriff cannot remit the case to the High Court for sentence, but either 
the fiscal or the accused may require him to state a case for the opinion 
of the High Court on a question of law. The accused may also appeal to the 
High Court by a procedure kl'1.own as a Bill of Suspension. 
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THE PERSONNEL OF THE LAW 

The personnel of the law most in the public eye are judges and members of 
the legal profession--advocates and solicitors. The administration of the 
legal system nevertheless depends on 111any others sLlch as clerks of the 
courts and their subordinate officials. 

Judges 

The. Scottish jlldicia~'y has two distinctive characteristics. First, far greater 
use IS made of full-time legally quaJjHed judges than in England and Wales, 
although many prosecutions for minor offences are dealt with by lay 
summary courts. Second, in contrast to general practice in Western 
Europe, professional judges in Scotland-like tbose in the rest of the United 
KiI?gdom-an~ drawn from legal practitioners rather than people specially 
tnuned to be Judges throughout their careers. 

Since the Court of Session and the sheriff courts are the Queen's courts 
all judicial. appointments in these courts are made by the Sovereign acting 
on the adVICe of Government ministers. The Prime Mini~ter makes recom
mendations for the appointment of the Lord President and the Lord Justice
Clerk. The Secretary of State for Scotland makes recommendations [or 
the other judges. Traditionally, these ministers consult the Lord Advocate 
he fore tendering their recommendations. The judges of the Court of 
Session are appointed from among senior adVocates. Many have already 
gained judicial experience as sheriffs principal. 
. TI~e sh~I'iJT..., pl'il1;ipal ~lre n:xt in .the judicial hierarchy. They are all 
lull·tlme Judges reSident III theIr shenffdom. Only people who have been 
qllalifie.d as ~n ~dvocate or sOJicitor for ten veal'S are eligible for appointment 
as shenff pnnclpal or as shenff (the next rank in the hierarchy). 

Tenure of judicial oftlce is now limited by age. All Court of Session 
judges a~pointed since.1959 h.ave a retiring age of 75 and all sheriffs principal 
and shenffs first appolllted Sll1ce 1961 have a retiring age of 72. A sherifT 
principal or sherilT below the age of I'etil'emen t can only be removed from 
office by the Secretary of State for Scotland, who acts on the advice of the 
Lord President and Lord Justice-Clerk following inquiry into his fitness for 
oflice. A n order for removal must be made by statutory instrument which 
is laid before each I-louse of Parliament for negative resolution. There is no 
comparable procedure for the removal of a judge of the Court of Session. 
. In ~he district courts ordinary citizens, rather than legally qualiHed full

tllne Judges, sit 011 the bench. Provision is also made for local district or 
islands councils to appoint professional stipendiary magistrates (who n1t!st 
h~lve.been advocates 01' ~oli~itors for at least lIve years). The lay judges of the 
~lstnct courts are al~ Justices of the peace. Most are appointed by the 
Secretary of State actmg on behalf of the Queen. Others are nominated by 
local authorities; district and islands councils may appoint up to a quarter 
of their mcm bel'S to be ex ofJicio justices. 

The Legal Profession 

The legal profession in Scotland has two branches; advocates (who cor
respond to barristers elsewhere in the United Kingdom) and solicitors. 
A person can move from one branch to the other but nobody can simul
taneously be a member of both. 
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All advocates nrc 1i1cmbcl'~ or the Faculty of Advocates which is also the 
gtwerning body of the Scottish Bar, The elected Dean or Faculty and his 
council control the discipline of advocates. Adv()catc~ have an exclusive 
right of audience in the High Court of Justiciary and the Court of Session, 
and can also appear in every other court in Scotland. They have the same 
right as English barristers to appear before the House of Lords, the Privy 
Council and parliamentary committees. 

For their appearances in court, advocates are briefed by solicitors, They 
also give opinions on difllcult or important legal problems referred to them 
hy solicitors. Tbey may supplement their court and chamber practice by 
appearing before certain administrative tdbunals and inquiries. Advocates 
cannot t~ml1 partncl'ships. After a pcriod at the bar, an advocate may be 
appointed Queen's Counsel (QC) by the Queen on the recommendation of the 
Lord Justice-General. This is called 'taking silk' from the silk gowns WOl'll 

by QCs in court. IY. QC (sometimes culled 'senior counsel') does not norm
ally appear in court without being accompanied hy an advocate who has 
not 'taken silk' (called 'junior counsel'). 

Solidtors undertake most of the litigation in the sherin' courts but do not 
have a right of tludiem:e in the supreme civil or criminal courts. Solicitors 
alone have the exclusive right to act as agent in conveying land for clients 
and to brief advocates in litigation. They also discharge many kinds of busi
ness over \\ hich thev have no statutory monopoly--such as negotiations 
1'01' the sale or Pl1l'cll:.1se or land, and advice on financial, commercial and 
Hscal problems·· and genera:ly they often act as their clients' mall of business. 
Solicitors, unlike advocates, may form partnerships. 

All practising solicitors must be members of The Law Society of Scotland, 
the statutory governing body of Scottish solicitors. The society has many 
functions. Among other things, it regUlates solicitors' fees; it represents 
solicitors in their relations with Government, other bodies and the public; 
it administers the Scottish Legal Aid Fund; it makcs representations for 
hnv reform; it enforces sta 11dards of professional conduct; and it maintains 
a guarantee fllnd 01lt of which payments are made to people who suffer 
pecuniary loss by reaSOl1 of dishonesty on the part of any solicitor in practice. 

The Faculty of Advocates and The Law Society of Scotland have their own 
professional examilJ~Hions. The prospective advocate or solicitor, however, 
may and almost invariably does obtain exemption from these by including 
the necessary professional subjects in a law degree of a Scottish University. 
The prospective advocate must thereafter undergo a period of training in a 
solicitor's office and this is followed by training under a practising advocate. 
This is called pupillage, or sometimes 'devilling'. and the trainee advocate 
a 'devil'. To be admitted to the Roll of Solicitors kept by The Law Society of 
Scotland, a person must undergo a period of practical training as an appren
tice to a practising solicitor, and, if he is to practise on his own account or in 
u partnership of solicitors, he must take out a practising certificatc from The 
Law Society of Scotland every year. 

1\'1ost solicitors arc in private practice-that is, they are self-employed or 
partners in firms of solicitors acting for individuals and bodies who hire their 
scrvices for fees prescribed by The Law Society of Scotland. Many solicitors, 
however, arc employed as qualified assistants to solicitors in private practice. 
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A con~i:lerable ~~llOrity arc employed as local government officers by local 
authOrItIes, as CIVIl servants by central Government departments (including 
procurators-fiscal anc! officials of the Crown Office), as legal advisers and 
executives by industrial or commercial organisations, such as banks, or by 
public authorities, sllch as nationalised industries or the National Health 
Service. Many university teachers of law are advocates or solicitors. 

A royal commission is to consider the provision of legal services in Scotland. 

Messengers-nt-Arms nnd Sheriff Officers 

I n contrast to the position in England and Wales, the functions of collecting 
slims due under decrees of the Scottish courts, and of cnforcing debts dll~ 
under court decrees in the event of the debtor's failure to pay, a;e not ~tuto
muticn!!y discharged by the courts and theil' officials. After granting a decree, 
a ScottIsh court will leave the pursuer to obtain payment or performance 
from the obligant, and if that fails, the pursuer (or his solicitor) must instruct 
a messenger-at-arll1s or sheriff officer to enforce the decree. Sherifi' court 
decrees nre enforced by sheritT officers and Court of Session decrees by 
messenger-at-arms or, in :.I sheriffdom having no messengers, by a shel'ilT 
officer. Messengers-at-arms are appointed und disciplined by the Lord Lyon 
Ki.ng of A~ms. ~h~ritT officers are appointed and disciplined by the appro
pJ'late shenff prll1Clpal. Messengers and sheriff officers charge fees which 
arc prescribed by rules made by the Court of Session. Like solicitors, they 
ll1ay be ill business on their own account or in partnerships, but thev cannot 
be in employment for a wage or salary. • 

ADMINISTRATION 
The administratiC'l1 of the Scottish Jegal system has two main features: 
the efficient organisation and administration of thc courts and ancillary 
scrvices, and the oversight and review of the law by Governmcnt ministers 
and the promotion of law reform. 

The Ol'g:misation and Adminisfration of the Courts 

The function of organising and administering the courts is carried out 
partly by the courts themselves Hnci partly by the Secretary of State for 
Scotland who is a Government Cabinet minister. The supreme courts, the 
Court of Session and the High Court of Justiciary, enact their OWn procedural 
rules and the procedures of the sheritT and district courts. The Statutory Rules 
Council and the Sheriff Court Ru"es Council, consisting of judges and legal 
practitioners, advise the COUl'ts on .lmendmen(s to the rules. 

The Secretary of State for Scotland is responsible for the organisation 
and administration of the sheriff courts and, to a lesser extent, the supremc 
courts. The Scottish Durts Administration, a Government department, 
discharges this function on his behalf, seeing to non-legal, practical matters 
such as accommodation and staffing und the pay and conditions of scrvicc 
of the clerks of court and the other officers who assist the judges in the 
proper running of the courts. 

District and islands councils, advised by ju~tices' committees, ~dl11inister 
the district courts, providing them, 1'01' example, with buildings and clerks 
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of court. The justices' committees approve the duty rota of justices and 
administer training schemes made by the Secretary of State. 

Judges. whether lay or professional, are not in any way subject to ministerial 
control. and the independence of the courts is scrupulously observed. The 
Lord Advocate has limited functions in relation to s,m1e civil proeeedings- ... 
for example. he makes procedural rules for the Lands Tribunal for Scotland. 

Ministerial Supervision of Branches of Scots Law 
Different ministers are responsible to Parliament for keeping under review 
the various branches of the law of Scotland and for sponsol'ing Bills for law 
reform. Some important branches are the responsibility of United Kingdom 
ministers. The Secretary of State for Tracie, for instance, is answerable to 
Parliament for overseeing large parts of Scottish mercantile and commercial 
law. Tn general. however, most branches of the law are the responsibility 
or the Scottish Departments. Thus the Lord Advocate has ministerial 
responsibility for the law relating to the jurisdiction and procedure of 
Scottish courts in civil (but not criminal) proceedings and certain other 
matters,! and discharges this responsibility through the Scottish Courts 
Administration in Edinburgh. He is also in charge of the Lord Advocate's 
Department in London which drafts Scottish legislation sponsored by any 
Government department. The Secretary of State for Scotland is responsible 
generally for all branches of Scots law not allocated to other ministers. 
including. for instance, criminal law' and procedure, family law and the laws 
of succession anti land tenure, 

Agencies of Law Reform 
The Lord Advocate appoint~ the members of the Scottish Law Commission 
and approves their programmes of law reform. The commission is a 
permanent statutory body, consisting of five lawyers of high repute. which 
has the duty of keeping the whole law of Scotland under review with a 
view to its systematic development and reform. Proposals for law reform 
are made in the form of published reports, often with draft legislation 
annexed which may bc introduced either by ministers or by private members 
of Parliamen 1. 

As in the rest of the United Kingdom. royal commissions. departmental 
groups and other inquiry bodies from time to time recommend changes in 
particular areas of the law, and Government departments themselves publish 
Green Papers and White Papers pt'oposing legislative meaSllres. 

Other Public Offices 
Apart frol11 the departments of central Government directly under ministerial 
control, a number of minor antonomous public offices or departments, 
~tafTed by civil servants, provide essential services for the legal system. 

'Currently. the law relating to {l) the enfotcement of lhe judgments of Scottish courts 
in civil matters and the recognition and c'nforcement of judgments of courts outside 
Scotland (other than maintenance orders): (:!) evidence: (3) prescription and limitation 
of actions: (4) arbitration: and (5) ratal accidents inqlliri~s. These functions may be 
changed from time,to time. 
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Some (such as the Crown Office, see p 55) are referred to elsewhere in this 
pamphlet. The Department of the Registrars of Scotland maintains a 
number of public registers including the General Register of Sasines (estab. 
lished in 1617) which is a register of title deeds relating to land transactions 
in Scotland. Other registries include the General Register Office (and local 
registrars' offices) of Births, Deaths and Marriages. controlled by Her 
Majesty's Registrar-General for Scotland; the Register of Friendly Societies 
for Scotland; and the Companies Department of the Exchequer Office 
which maintains a register of companies incorporated in Scolland under 
the companies legislation. 

THE COURTS AND THE EXECUTIVE 
All agencies of the State-Government departments. local aut\Jt.)rities, 
statutory corporations, administrative tribunals and the Iike---exist to 
perform functions defined and limited in varying degrees of detail by legislation 
or rules of the common law. 

The control exercised by the courts over these public authorities is primarily 
concerned to ensure that they keep within the limits of their powers: that is. 
that the authorities do not act IIltra vires. I f they act within those limits, 
then the courts will not intervene. A public authority acts IIltra vir(!s if it 
assumes a power which it does not by law possess, or if it uses its powers to 
deCeat the objects for which the powers were conferred upon it or for purposes 
which differ from these prescribed by law; or if it fails to exercise its powers 
in accordance with the procedure laid down by law. Any person whose 
rights are injured, or threatened with injury, by an ultra I'ir(!s or negligent 
act of a public authority, or by any failure of the authority to perform its 
statutory duties, may bring an action in the ordinary courts to obtain the 
appropriate remedy. 

The more important remedies are decrees of declarator. reduction, interdicL 
specific implement and damages, all of which arc also available in actions 
between private persons. The characteristic nexibility of Scottish civil 
procedure enables all or any of the remedies to be obtained in the one action. 

Declarator 
The object of a decree of declarator is to protect some legallv enforceable 
right ?f the pursuer. The decree may protect this right elth~r directly by 
declarmg that the pursuer has the right. or indirectly-for example, by 
declaring that the defender has no competing right. Unlike other remedies, 
a declarator docs not order something to be done or prevent something 
from being done; it is merely declaratory of a particular state of affairs. 
It may, however, be obtained before some action is taken by a public authority, 
to ensure that some right of the pursuer is taken into account by that authority. 
hut it may be refused if an alternative remedy exists or if there is no actual 
dispute between the parties. 

Reduction 
Reduction is essentially a negative remedy by which the whole or any part 
or an act of a public authority may be reduced (that is. annulled 01' set 
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aside) on the grounds that the authority has acted u.'tru vires. An action of 
reduction may only be brought in the Court of Session, and must be com
menced within 20 years after the ultra vires act has been taken, although 
the court may refuse the remedy if there was delay in bringi?g the actiol:, 
and its availability may be restricted by the statute under which the pubbc 
authority is acting, The remedy may also be refus'ed if lesser remedies would 
suffire. 

Interdict 
An interdict is a preventive remedy by which a person may p~'otect his 
ricrhts when they are threatened by the proposed wrongful actIOns of a 
p~blic authority. The decree prohibits the auth~rity from in~ringing the 
rights in question. It may be refused where there IS an alternative remedy. 
such as a statutory penalty. Interck:t is not available against the ~ro\~n. 
Unlike reduction and declarator, however. the court may grant l11tenm 
interdict to maintain the status quo pending the court's final decision. The 
court will grant or refuse interim interdict as the balance of fairness and 
convenience requires. 

Specific Implement 
The Court of Session has power to order a public authority, other than the 
Crown, to perform a statutory duty by making .an order called. an ?rder ~or 
specific implement. The court may also prescnbe such pen~ltles (l11cludl11g 
fi.ne and imprisonment) in the event of the order not bel\1g l\1~plemented as 
it considers to be appropriate. Generally a person may obtal11 a decree of 
specific implement only if the duty of the authority is judicially enforceable, 
and owed by the authority to that person. He cannot enforce the duty 
ifit is owed to someone else or to the community as a whole. 

Damages 
A public authority is liable to make reparation (compensation) for any 
damage which it causes through the negligent exercise of its statutory powers 
and duties. A person injured in this way may bring an action of damages 
against the authority to determine the authority's liability and the amount of 
compensation due to him and to obtain an order for payment. 

Pleading Illegality as a Defence 
Where court proceedings are brought against a person to compel him, for 
example, to comply with an illegal decision of a public authority, or to prev~nt 
him from contravening some ultra 1'ires regulation or bye-law, or to penalise 
tlie contravention, he may defend the proceedings by challenging the legality 
of the decision, regulation or bye-law. 

Statutory Remedies 
Sometimes a statute makes special provlslOl1 for an appeal against, or 
judicial revhv of, the decisions and other acts of a pll~lic authority. Statutes 
have provide!:, for example, that an appeal on a questlOll of l~w (as ~pposed 
to a question of fact) can be brought to the Court of SeSSlOl1 ag~1l1st the 
decisions of most administrative tribunals, and a party may reqlllre such 
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tribunals, whether during their proceedings or after they have given their 
decision, to state a case on a question of law for the opinion of that Court. 
Again, in certain nelds of legislation, such as the compulsory purchase of 
lane\ by public authorities, town and country planning, housing and roads, 
statutes frequently provide that an aggrieved person may apply to the Court 
of Session to quash a ministerial decision either upon the ground that the 
decision was ultra vires or upon the ground tbat a statutory requirement of 
a procedural nature has not been complied with and that the person's 
interests have thereby been substantially prejudiced. These specific statutory 
remedies sometimes exclude the ordinary remedies outlined above and 
sometimes they may be accompanied by a statutory 'finality clause' excluding 
judicial challenge of the particular act of the public authority after a pres
cribed period. 

LEGAL AID, ADVICE AND ASSISTANCE 
The modern system of' legal aid in Scotland is administered by committees 
of The Law Society of Scotland (the professional body for solicitors) acting 
in conjunction with the Supplementary Benefits Commission (which assesses 
the income and capital of applicants for civil legal aid). The committees 
maintain lists of lawyers willing to act in proceedings, including a rota of 
'duty solicitors' to represent people in custody at the start of criminal pro
ceedings, and decide applications for civil legal aid. 

Advice and Assistance 
Legal advice, written or oral, on any matter within the whole field of Scots 
law may be obtained from a solicitor by any person whose disposable income 
or capital do not exceed certain prescribed amounts.1 Assistance of this kind 
can be gh en up to a normal total cost of £25. It does not cover actual 
respreentntion before a court or tribunal, except in the limited circumstances 
where tlie sheriff, in criminal or civil proceedings, or the district court, 
considers that such assistance would benefit a person appearing before the 
court who is not legally represented. 

Aid in Civil Proceedings 
Legal aid is available in most civil proceedings in the House of Lords, the 
Court of Session, the sherif[ court, the Lands Valuation Appeal Court, the 
Scottish Land Court and the Lands Tribunal for Scotland. It covers the cost 
of a solicitor and, where required, the services of counsel. To obtain such 
aid, an applicant must show 'probable cause' for the action and produce, in 
support of his or her application, a statement of the case corroborated 
according to the requirements of Scots law. Legal aid is available for people 
whose disposable annual income or disposable capital do not exceed certain 
prescribed amounts.1 Assessments are governed by regulations which allow 
for deductions fro111 gross figures for reasonable provision for such items as 
maintenance of dependants, interest on loans, income tax, rent, the value of 

lThe figures are the same in England, Wales and Scotland, and are given on pp 37-8. 
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housing, furniture and other househol? effects. D;pending on his or her 
means, an assisted person may be requIred to contnbute to the expenses of 
the action. 

Aid in Criminal Proceedings 
Legal aid in criminal proceedings is available to every~ne. in custody ?ll his 
or her first appearance in the sheriff court and the dlstnct courts wlth,out 
inquiry into the person's means. Thereafter, or if the person has been .clte~ 
to attend court and is not in custody, he or she must apply to the court fOI 
legal aid. No inqui.ry is made as to whether the person has a good d~fe.nce, 
but the court has to decide whether the persoll cannot afTor~ to pay fOl his or 
her defence. If the case involves only a summary complal~lt, the court h~s 
also to decide whether it is necessary in the interests of justIce that legal al.d 
should be granted. Where aid is granted to an accused person, he or she IS 

not required to pay any contribution towards expenses. 
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NORTHERN IRELAND 

THE NORTHERN IRELAND legal system is in many ways similar to that 
in England and Wales. The original Celtic laws of cllstom in Ireland 
remained uninfluenced by either English law or Roman law from continental 
Europe until quite late in the Middle Ages, but from the end of the twelfth 
century when King Henry II established a colony in the part of Ireland 
known as 'the Pale' English influence on Irish law and government became 
marked. By the year 1400 the pattern of the judicial system in Ireland was 
firmly established along English lines, although courts offered justice only 
to the Anglo-Irish and most native Irishmen remained under Celtic law. 
It was, in fact, not until the seventeenth century that law on the English 
model applied through Ireland. The subsequent parallel development of 
English law ancl the law enforced in Northern Ireland courts has been assisted 
by the existence of a common final court of appeal, the House of Lords in 
London. 

Parliament and Government 
In 1801 the Irish Parliament joined that of Great Britain, establishing thc 
United Kingdom. The arrangement lasted for over a century but in 1922 
Southern Ireland (now the Irish Republic;) became a self-governing country 
outside the United Kingdom. Meanwhile the Government of Ireland Act 
1920 had enacted a constitution for Northern Ireland which, while preserving 
the supreme authority of the United Kingdom Parliament in London and 
reserving certain matters to that Parliament, provided Northern Ireland 
with its own subordinate legislature and executive to deal with many domes
tic matters, such as agriculture, commerce, development, education, health 
and social services. In many aspects of home affairs, therefore, modern 
Northern Ireland legislation derives from a source different from that of 
corresponding English or Scottish statutes, and may differ in substance. 
The Northern Ireland Parliament had jurisdiction over all matters relating 
to the inferior courts, but all Supreme Court matters remained the responsi
bility of the United Kingdom Parliament. 

This system continued for Northern Ireland law and government until 
1972 when, following several years of political instability and violence in 
the provine.::, a period of direct rule from London was introduced and the 
United Kingdom Parliament decided to take responsibility for the government 
of Northel'11 Ireland and to bring the Northern Ireland Parliament to an end. 
In January 1974 a new type of constitution came into force providing, among 
other things, for the devolution of domestic powers to a legislative assembly 
and a power-shanng executive. Widespread opposition, however, led to the 
prorogation of the assembly in May 1974 and its dissolutior. " March 1975. 
In July 1974 the Northern Ireland Act was introduced, UnQl the terms of 
which direct rule was re-introduced, while at the same time provision was 
made for the election of a constitutionalconventioll to consider what 
arrangements for the government of Northern Ireland would be likely to 
command most widespread acceptance tlu'oughout the community. The 
convention met in 1975 ancl early 1976 but failed to agree on the central issue 
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of how, in a divided community, a system of government couid be devised 
which would have sufficient support in both parts of that community to 
provide stable and efTective crovernment. It was dissolved in March 1976. 

The United Kingdom Parliament and Government are responsible for 
law and order, electoral matters ancl business of national importance such 
as the Crown, foreign policy, defence and certain aspects of taxation. The 
Secretary of State for Northern Ireland, a senior United Kingdom Govern
ment minister, is responsible to the United Kingdom Parliament for the 
previoli::;ly devolved services. Laws for Northern Ireland on matte:s 
formerly within the competence of the assel:1bly are made .by Order 1~1 
Council. Northern Ireland departments, whlch have executive responSI
bility for the devolved matters, are the responsibility of ministers in the 
Northem Ireland Office. 

This form of direct rule is to continue for the time being, and the Secretary 
of State is to bring before Parliament in due course proposals for its renewal, 
including any chancres that may be desirable. The Government has stated 
that its ;im remain; a devolved system of government for Northern Ireland 
but that, in the belief that progress in that direction is not possible at present, 
it cloes not contemplate any major initiative for some timc to come. 

Superior Courts 
The sunerior courts in Northern Ireland comprise the Supreme Court of 
Judicat~re and the Court of Criminal Appeal. All mattcrs relating to these 
courts are under the jurisdiction of the United Kingdom Parliament. Judges 
are appointed by the Crown and can only be removed on an addrcss from 
both Houses of Parliament. 

The Supreme Court of Judicature consists ofthe,c0urt of Appeal and the 
High Court of Justice (the superior ~ourt ~f first l11st~nce). The Court of 
Appeal is constituted of the Lord Clnef J ustlce (a~ PresIdent) and two Lor?s 
Justices of Appeal. The High Court is constituted of the Lord ChIef 
Justice and five other judges. The practice and procedure of the Court 
of Appeal and the High Court are virtually the s~m~ as in the corresponding 
courts in England and Wales. Both courts Sit 111 the Royal Courts of 

Justice in Belfast. 
The Court of Appeal has power to review the civil Jaw decisions of the 

High Court and may in certain cases review the decisions of county courts 
and magistt:ates' courts. Subject to certain restrictions, an appeal fr0111 a 
judgment of thc Court of Appeal lies to the House of.L.o~·ds. . . 

The High Court is divided into a Queen's Bench DIVISI.O~l,. deallng :"Ith all 
criminal and many civil law matters, and a Chancery DlVlslOn, deallng, ~or 
instance, with trusts and estates, title to land, mortgages and charges, Wills 
and company matters. Spring and autumn assize courts are held in each part 
of Northern Ireland by Supreme Court judges, and can try any crime .and 
hear common law actions, appeals from county courts and matters speCIally 
referred from the Queen's Bench and Chancery Divisions. T~le winter 
assize court held in one selected centre for the whole of the provlllce other 
than Belfas~, has no civil jurisdiction. In Be1fast the criminal jurisdiction 
of the assize court is exercised separately by judges of the Supreme 

Court. 
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For people convicted of crimes on indictment there may be an appeal to 
the Northern Ireland Court of Criminal Appeal in which any of the Supreme 
Court judges may sit. An appeal lies to the House of Lords from any 
decision of the court with the leave of the court or of the House, but leave is 
not granted unless a legal point of general public importance is involved and 
is one which ought to be considered by the House. 

Inferior Courts 
The inferior courts in Northern Ireland are the county courts and the 
magistrates' courts, both of which differ in a number of ways from their 
counterparts in England and Wales. 

Connty courts are both criminal and civil law courts. They are presided 
over by one often county cOll1'tjudges, two of whom-in Belfast and London~ 
derry-have the title of recorder. Appeals lie from the county courts to the 
assize judge or High Court. 

The courts have substantially thc same jurisdiction in criminal matters as 
th,c courts of assize of the Supreme Court, and can try all indictable offences 
with the exception of treason, murder and certain other very serious offences. 
J 11 practice most cases that are triable at either assizes or a county court are 
heard in the court where the speediest trial can be held. 

The general civil jurisdiction of the courts includes the determination of 
1110st actions (not divorce cases) in which the amount or the value of specific 
articles claimed is 110t very large. The courts also deal with minor actions 
involving title to or the recovery of land, equity matters such as trusts and 
cstates, mortgages, the sale of land and partnerships; contentious probate 
matters; criminal injury cases embracing both personal injuries (which in 
England, Wales and Scotland are dealt with by the Criminal Injuries Com
pensation Board-see p ]8) and damage to property; certain rent matters; 
and adoption orders. 

The day-to-day work of dealing summarily with minor local criminal, 
quasi-criminal and civil cases is carried out in each of the 61 'petty sessions' 
districts by magistrates' courts presided over by a resident magistrate, who is 
a paid judge with legal qualifications, similar to the stipendiary magistrate 
in England. In some cases, as ,""hen the magistrates' courts sit as juvenile 
courts on the English pattern (see p 16), the resident magistrate sits 
with two lay members, one of whom must be a woman. Appeals 
from the decisions of a magistrates' court may be made to a county 
court. . 

There are 17 resident magistrat(;5 in Northern [relancl, and also a small 
panel of deputy resident magistrates, members of which deputise for any 
resident who is unable to act-for example, because of illness. Resident 
magistrates are appointed by the Crown on the recommendation of the 
Lord Chancelior. They mllst be practising solicitors or barristers of not less 
than six years' standing. 

Lands Tribunal 
The Lands Tribunal for Northern Ireland determines questions relating to 
compensation for the compulsory purchase of land, and to other matters 
including appeals against valuation for 'rating' purposes ('rates' are a form 

69 



of local property tax). The tribunal has its own courthouse, and also sits 
throughout the province in the county courthouse most convenient to the 
land or premises in question. 

Juries 
Jury trials have the same place in the Northern lreland legal system as in that 
of England and Wales (see p 27). Jury service is determined by a qualiflcation 
based on the electoral register. Everyone between the ages of 18 and 70 
whose name is on the register is liable for service; categories of exemptions 
and disqualifications are similar to those in England and Wales. A jury 
numbers 12 in ordinary criminal cases and seven in civil cases. People 
charged with crimes of a terrorist nature are tried by a single judge sitting 
without a jury. 

Legal Profession . 
The course of litigation in Northern Ireland is the same as in England and 
Wales, and the legal profession has the same two branches-barristers and 
solicitors-as in England and Wales, with the same status and duties. 

Members of the Bar have the exclusive right of audience in the superior 
courts and from their ranks appointments are made to the judiciary. 
Admissions to the Bar and the conduct of the profession are regulated by 
The Inn ofeourt of Northern Ireland. 

The Incorporated Law Society of Northern Ireland regulates the conduct 
of solicitors, and supervises the education and training of apprentices. 
The society exercises regulatory and disciplinary powers over solicitors and 
their appr.entices similar to those exercised by The Law Society in England 
and Wales. 

The terms of reference of the royal commission which is to consi.der the 
provision oflegal services in England and Wales enable it to include the legal 
profession in Northern Ireland. 
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APPENDIX 

LI$T OF ORGANISATIONS 

ENGLAND AND WALES 
Advisory Council on the Penal System, c/o the Home Office, Whitehall, London 

SWIA 2AP. 
Council of Legal Education, Gray's Inn Place, London WCIR SDX. 
Criminal Injuries Compensation Board, 10-12 Russell Square, London WCIB SEN. 
Criminal Law Revision Committee, c/o the Home Office, Whitehall, Lonclon 

SWIA 2AP. 
Department of the Director of Public Prosccutions, 4-12 Queen Anne's Gate, 

London SWIH 9AZ. 
Department of the Procurator General and Treasury Solicitor, Matthew Parker 

Street, London SWIH 9NN. 
Home Oflice, Whitehall, London SW I A 2AP. 
Law Commission, Conquest House, 37-38 John Street, Theobalds Road, London 

WC1N2BQ. 
Law Officers' Department, Attorney General's Chambers. Royal Courts of Justice, 

Strand, London WC2A 2LL. 
Law Reform Committee. clo Lord Chancellor's Office, HOllse of Lords, London 

SW!A OPW. 
The Law Society, H3 Chancery Lane, London WC2A 1 PL. 
Lord Chancellor'S Office, I-louse of Lords, London SWI A OPW. 
Parliamentary Counsel Ollice, 36 Whitehall, London SWIA 2A Y. 
The Senate of the Inns of Court and the Bar, Fountain Court, Temple, London 

EC4Y 9DQ. 
Statute Law Committee, House of Lords, London SWIA OPW. 
Statutory Publications Office, 12 Buckingham Gate, London SWIE 6U. 

SCOTLAND 
Criminal Injuries Compensation Board·-see under England and Wales. 
Crown Office, 9 Parliament Square, Edinburgh EHI IRH. 
Faculty of Advocates, Parliament House, Parliament Square, Edinburgh EBI lRF. 
The Law Society of Scotland, 26 Drumsheugh Gardens, Edinburgh EH3 7YR. 
Lord Advocate's Department, Fielden House, 10 Great College Street, London 

SWIP 3SL. 
Scottish Courts Administration, P.O. Box 37, 28 North Bridge, Edinburgh 

EHI IRA. 
Scottish Law Commission, Old College, South Bridge, Edinburgh EH8 9BD. 
Scottish Office, New St Andrew's House, St James' Centre, Edinburgh EHI 3SX. 

NORTHERN IRELAND 
Incorporated Law Society of Northern Ireland, Royal Comts of Justice, Belfast. 
Inn of Court of Northern Ireland, Royal Courts of Justice, Belfast. 
Northern Ireland Office, Stormont Castle, Belfast BT4 3ST. 

71 



£¥C, 

I 

I 

l, 

READING LIST 

Otficial Publications 

(publis!zC'd by Ha Majesty's Stationery OfTice) 
Annual Reports 

Civil Judicial Statistics (England and Wales). 
Civil Judicial Statistics (Scotland). 
Council on Tribunals. 
Criminal Injuries Compensation Board. 
Criminal Statistics (England and Wales). 
Criminal Statistics (Scotland). 
Law Commission. 
Legal Aid: Reports of The Law Society and tbe Lord Chan

cellor's Advisory Committee. 
Legal Aid: Report of The Law Society for Scotland. 
Scottish Law Commission. 

Chronological Table of the Statutes. Anllflal. 
Chronological Table of the Statutes, Northern [rclallll. Allllual. 
Criminal Justice in Britain (COr reference pamphlet). 

ISBN 0 11 7007633. 
Index to Governmcnt Orders. AlIl1ual. 
Index to the Statutes. AlIllfial. 
Index to the Statutes in Forr:e, Northern Irel,md. Anl/ua!. 
The Legal System of Scotland. (Scottish Office booklet.1) 

ISBN 011 4913323. 
Statutes Revised. 
Table of Government Orders. Al/lIua!. 

Other Publications 
AllEL-SMITH, BRIAN. Lcgal Problems and the Citizen. 

£ 

1975 0·65 

1976 1'00 
63'00 

ISBN 0 435828657. Helncl/1(//1I/ 1973 3'50 
AIlEL-SIYlITH, BRIAN and STEVENS, ROBERT, Lawyers and the 

Courts. [SBN 0 435 32003 3. Heineman/l 1970 1'50 
BAKER, J. H. Introduction to English Legal History. 

ISBN 0406555001 (bardback). Butterll'orths 1971 5'20 
ISBN 040655501 X (paperback). 3080 

BLOM-COOPER, LOUIS and DREWRY, GAVIN. Final Appeal: A 
Study of the House of Lords in its Judicial Capacity. 
ISBN 0198253109. Oxford 1972 10·00 

VAN CAENEGEM, R. C. The Birth of the English Common Law. 
ISBN 052120097 O. Cambridge 1973 2·90 

COLLINS, LA\VRENCE. ElIl'opean Community Law in the United 
Kingdom. ISBN 0 406 26920 3. BlltterH'orths 1975 7·80 

COOPER OF CULROSS, [(n·d. The Scottish Legal Tradition. 
ISBN 0 8541 J 0062. Saltire Society 1969 0·15 

COULL, JAMES W. alld MERRY, ERIC W. Principles and Practice of 
Scots Law. 
ISBN 0 406 56685 2 (hardback). ButterJllortlTs 1971 5'00 
ISBN 0406566860 (paperback). 3'50 

CROSS OF CHELSEA, Lord and HAND, G. J. The English Legal 
System. ISBN 040664702 X. Buttenl'ort/zs 1972 3'60 

i;:h~~ b~oklei:-I~~·~~i~ied the basis ro~-th;te'(t-;rthe'~e'ctiol1 of thi;p--a~:;phlet d~ling-~ih 
Scotland. 

n 

EDDEY, K. J. The English Legal Systcm. 
ISBN 0421 15490 X (hardback). SlI'eet & Maxwell 
ISBN 0 421 15500 a (paperback). 

GRIFFITH, J. A. G. and HARTLEY, T. C. Government and Law. 
ISBN 0 297 76791 7 (hardback). Weidenfeld & Nicolson 
ISBN 0 297 76792 5 (paperback). 

JACKSON, R. M. Enforcing thc Law. ISBN 0 14 0211462. 
Pel/gllin 

---. The Machinery of Justice in England. 
[SBN 0 521 086442. Cambridge 

JAMES, PHILIP S. Introduction to English Law. 
ISBN 0 406 60494 0 (hardback). Blltte/'l\'orths 
ISBN 0 406 60495 9 (paperback). 

KIRALl'Y, A. K. F. The English Legal System. 
ISBN 0421 16220 1 (hardback). Sweet & lvIaxlVel1 
ISBN 0421 162309 (paperback). 

LEIGH, L. H. Police Powers in England and Wales. 
ISBN 0 40684540 9. Blliterll'ort/zs 

MARSHALL, E. A. General Principles of Scots Law. 
ISBN 0414005376 (hardback). W. Gref!1l 
ISBN 0414005325 (papcrback). 

MlTCI-fP~.L, J. D. B. Constitutional Law. ISBN 041400504 X. 
W. Greell 

MORRIS, PAUUNE, WHITE, RICHARD alld LEWIS, PHILIP. Social 
Needs and Legal Action. ISBN 085520 016 2. 

lvIartill Robertson 
OSIlORN, P. G. Concise Law Dictionary. ISBN 0421 04110 2. 

SWf!et & Maxwell 
PHILLIPS, O. HOOD. A First Book of English Law. 

ISBN 0421 132701 (hardback). SwC'C't & iVIaxwell 
ISBN 0421 132809 (paperback). 

POLLOCK, SETON. Legal Aid: the first 25 years. 
ISBN 085102691 (hardback). Oyez 
ISBN 08510 263 2 (paperback). 

POTIER, H. Historical Introduction to English Law and its 
Institutions. 
ISBN 0 421 02580 8 (hardback). Sweet & Maxwell 
ISBN 0421 136308 (paperback). 

SAUNDERS, JOHN B. Mozley and Whiteley's Law Dictionary. 
ISBN 0 406 62521 2 (hardback). Buttenvol'tlis 
ISBN 0 406 62522 0 (paperback). 

SMITH, KENNETH and KEENAN, DENIS J. English Law. 
ISBN 0273317431. Pitman 

DE SMITH, S. A. Constitutional and Administrative Law. 
ISBN 0 14 080223 1. Penguill 

--. Judicial Review of Administrative Action. 
ISBN 0 420 44030 5. Stevens 

STREET, HARRY. Freedom, the Individual and the Law. 
ISBN 0 14 0206469. Pengllin 

WALKER, D. M. The Scottish Legal Systelp. 
ISBN 0414005082. W. Green 

WALKER, PETER N. The COUl'ts of Law: A Guide to their History 
and Working. ISBN 0 7153 6589 4. David & Charles 

£ 
1971 2'50 

1·30 

1975 8·00 
3'25 

1972 0·60 

1972 5'90 

1972 3-80 
2'00 

1971 3·00 
2'00 

1975 5·60 

1971 5·00 
3'50 

1968 3'25 

1973 0'95 

1964 1-60 

1970 2'50 
]'10 

1975 8'50 
4'50 

1958 4·00 
2'00 

1972 3'00 
1-60 

1972 1'90 

1974 2·50 

1973 9'50 

1972 0'50 

1969 3'75 

1974 1-05 
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WALKER, R. J. Clnd WALKER, M. G. The English Legal System. 
ISBN 0 406 67754 9 (hardback). BII(terlvorfhs 
ISBN 040667755 7 (paperback). 

WILLIAMS, GLANVILLE. Learning tbe Law. 
ISBN 042044110 7 (bard back). Stel'ens 
ISBN 0420441204 (paperback). 

WILSON, GEOFFREY. Cases and Materials on the English Legal 
System. 
ISBN 0421 14970 1 (hardback). Sweet & Maxwell 
ISBN 0421 150009 (paperback). 

ZANDER, MICHAEL. Cases and Materials on the English Legal 
System. 
ISBN 0 29799547 2 (hardback). rVeidenfeld & Nicholson 
ISBN 0297995480 (paperback). 

£ 

1972 6'00 
4'20 

1973 2·50 
1-25 

1973 6·50 
4·80 

J973 7'50 
2'95 

About 70 periodicals dealing wholly or largely with legal topics are published in the 
United Kingdom. Titles are listed in the Newspaper Press Dircctory (published annually 
by Benn, London) and in Willing's Press Guidc (published annually by Thomas Skinner 
Directories, Croydon). 
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