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PREFACE TO WORKING PAPERS 

Task Force Origin and Mission 

The Nati otla: Task Force to Deve" op Standards and Goals 
;or Juvenile Jusi:icp and Delinquencv Preven:ion was initiated 
as part of Phase II of the standards and goals effort undertaken 
by the Law Enforcement Assistance Administration (LEAA) of the 
U.S. Department of Justice. 

The original portion of this effort (Phase I) led to the 
establishment of the National Advisory Commission on Criminal 
Justice Standards and Goals in October of 1971. To support the 
work of the National Advisory Commission, special purpose Task 
Forces were created, each concentrating on a separate area of 
concern in criminal justice. The efforts of the Task Forces 
resulted in the completion of five reports: Courts; Police; 
Corrections; Criminal Justice System; and Community Crime 
Prevention. In addition, the National Advisory Commission 
itself produced an overview volume entitled A National Strat~l 
to Reduce Crime. Following the completion of these works in 
1973, the National Advisory Commission was disbanded. 

In the Spring of 1975, LEAA established five more Task 
Forces coordinated by a newly created National Advisory Com
mittee to carry out the work of Phase II. The five Task Forces 
were Private Security; Organized Crime; Civil Disorders and 
Terrorism; Research and Development; and, of course, the Task 
Force to Develop Standards and Goals for Juvenile Justice and 
Delinquency Prevention. 

From the beginning there was a rec09nition that the work 
of the Juvenile Justice and Delinquency Prevention Task Force 
was much broader than the other four groups. The charge of 
the Juvenile Justice Task Force was to supplement virtually 
all of the work of the Phase I National Pldvisory Commission 
with a "juvenile" version of the original adult-oriented 
standards and goals statements. 
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In all, the Task Force m8~ ten times, fur two or three , 
days each times in public ~~etings in various pa~t~ of , the natlon. 
At these meetings the Task· or·;e was' able to so11dlfy ,ts 
group phil osophy, analyze the i ~sues ~f impr·:tanc~ ~ n juvcnil e 
justict:! and delinquency prevellt'on~ dlrect ti't; ~r1tlng of standards 
and commentaries 9 reviEM and mOdify draft Irlater1al, and react 
to National Adv;sot'y Committee recommendations. The final results 
of the Task Force's offorts are set forth in the forthco~ing 
'Jolume on .Juvenile llu.sti .. '= and Delin9uency Prevent jon, soon 
to be published by LEAA. 

Throuqhout its work procer;, the Task Force had the benefit 
of sta;f assistance, The Americnn Justice Institute (AJI) of 
Sacramento, California, received a grant from LEAA to support 
the work of th3 Task Force. 

Task Force Wor'king Pro'cedures and 
Use of Comparative Analyses 

The time and resources provided to accomplish the challenging 
task of producing the standards voluwe did not allow the Task 
Force to conduct new research in juv~nile justice and delinquency 
prevention. However, the Task Force did utilize a me~hodology 
which assured the inco~oration of the best scholarshlp and 
sta te-of-the-art knowfedge currently avai 1 abl e. 

This methodology involved identifying the major issues 
or questions which needed to be resolved before the Task Force 
could promulgate standards. Comparative Analyses were then 
constructed around each of these issues. Each Comparative 
Analysis begins with a comparison of the positions taken on the 
issue by othel" standard-setting organi zations--previous Task 
Forces, Commissions, etc. The Comparative Analyses also 
consider the current practice of each state with regard to the 
issue in question. 

These background materials were designed not only to make 
Task Force members aware of the various positions that had been 
taken with regard to a particular issue, but also to provide 
the Task Force with a complete analysis of the arguments for 
and against the full range of options presented. 
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Using the r'parat;ve Analyses as a basis for its discussion and 
deliberation, the Task Force then directed the staff and consultants 
to prepare standards ?~J commentaries in line with the position~ 
w~ich it took in each of these areas. This process proved to be 
very product; ve for the Tas I~ rorce members. It a 11 ower! informed con
sideration'of the perti,ent issues prior to the adoption of any 
particular standard. 

Compilation of Wo:kinU Papers 

Following completion of the Task Force's work, it was clear 
to members of the AJI staff and officials at LEAA that the Comparative 
Analyses prepared to assist the Task Force in its preparation of the 
standards volume could be useful to other groups. In particular, it 
was recognized that states and localities which plan to formulate 
standards or guidelines for juvenile justice and delinquency prevention 
will need to traverse much of the same territory and address many 
of these same questions. As a result, LEAA's National Institute for 
Juvenile Justice and Delinquency Prevention provided the AJI staff 
with a grant to compile the materials in their present form. 

The Comparative Analyses have been organized in a series of 
nine volumes of Working Papers, each devoted to a particular aspect 
of juvenile justice and delinquency prevention. (A complete table 
of contents of each of the volumes is set forth in the appendix.) 
Some subjects have been analyzed in considerable detail; others, 
because of limited time or consultant resources, have been given 
abbreviated treatment. Thus, while it is recognized that these 
Working Papers do not present a comprehensive examination of all of 
the important issues in juvenile justice--or even of all of the 
issues considered by the Task Force--they do represent a useful 
survey of a wide range of subjects, with a wealth of data on many of 
the particulars. Using these materials as groundwork, other groups 
with interests in individual facets of the juvenile system may wish 
to expand the research as they see fit. 

Although the Comparative Analyses should not be taken to 
represent the Task Force's views--they were prepared by project 
conSUltants or research staff and were not formally approved by the 
Task Force or reviewed by the National Advisory Committee--it was 
decided that it would be helpful to outline the position taken by 
the Task Force on each of the issues. Therefore, the AJI staff 
reviewed each of the Comparative Analyses and added a concluding 
section on "Task Force Standards and Rationa1e" which did not appear 
in the materials when they were considered by the Task Force. 

iii 



A more thorough exposition of the Task Force l s vit~ws can be found 
in the forthcoming volume on Juvenil~ Justice and Delinguenc~. 
Prevention, which shc'.':d, of cour~'J, be consulted by those considering 
these Working Papers. 

The efforts of the many consultants and research 3s~istants 
who prepared the dt~fts of these materials is gratefull; ackno~led9ad. 
Any errors or omi~sions are the responsihility of the ArJ1~rican 
Justice Institute, which reviewed the materials and a~sembled 
them in their present form. 
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FOREWORD 

Over the past ten years, a number of rati0r.al etfQrts have 
developed regarctin~ juvertile justice and delinquency prevention 
standards and model legislation After the enactment of the 
,]t.venl1e JusticlJ and Delinquency Prevention Act of 1974 (Pub. L. 
93-415) and in conjunction with LEAA's StandarJs and Goals Pro9ram, 
many States stapted formulating their own standards or revising 
their 'juvenile codes. 

The review of existing recommendations and practices ;s an important 
element of standards and legislative developmfnt. The National 
Institute for Juvenile Justice and Delinquency Prevention (NIJJDP) 
has supported the compilation of the comparative analyses prepared 
as working papers for the Task Force to Develop Standards and 
Goals for Juvenile Justice and Delinquency Prevention in order to 
facilitate this review. Over one hundred issues, questions, and theories 
pertaining to the organization, operation, and underlying assumptions of 
juvenile justice and delinquency prevention are covered in the analyses. 
These are divided into nine volumes: Preventing Delinquency; Police
Juvenile Operations; Court Structure; Judicial and Non-Judicial 
Personnel and Juvenile Records; Jurisdiction-Delinquency; Jurisdiction
Status Offenses; Abuse and Neglect; Pre-Adjudication and Adjudication 
Processes; Prosecution and Defense; and Juvenile Dispositions and 
Corrections. 

The materials discussed in these reports reflect a variety of views 
on and approaches to major questions in the juvenile justice field. 
It should be clearly recognized in reviewing these volumes that the 
conclusions contained in the comparative analyses are those of the Task 
Force and/or its consultants and staff. The conclusions are not 
necessarily those of the Department of Justice, LEAA, or NIJJDP. Neither 
are the conclusions necessarily consistent with the recQmmendations of 
the Advisory Committee on Standrds that was established by the Act, 
although the Committee carefully considered the comparative analyses and 
endorsed many of the positions adopted by the Task Force. 

Juvenile justice policies and practices have experienced significant 
changes since the creation of the first juvenile court in 1899. The 
perspective provided by these working papers can contribute significantly 
to current efforts to strengthen and improve juvenile justice throughout 
the United States. 

James C. Howell 
Director 
National Institute for Juvenile Justice 

and Delinquency Prevention 
January, 1977 
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INTRODUCTION 

Volume III: Court Structure, Judicial and Non-Judicial 
Personnel, and Juvenile Records 

,he materials in this volume consider a number of impor'tant issues 
related ~:_ the organization and admiristration of the juvenile or 
family court. The first portion of the volume contains four Com
parative Analyses regarding court structure. 

In general, the courts handling juvenile matters havf, of course, 
i-een rart of a separate organizational structure since the early 
190U's. In recent years, however, a number of groups have advo-
cated the adoption of d family court as a division of the highest 
court of general trial jurisdiction. And some states have experi
mented with different organizational structures. The various alter
natives for court organization and the merits of each are outlined 
in the Comparative Aflalyses on level, positioning, juvenile versus 
family court and sco~~ of jurisdiction. 

The other major. segment of this volume addresses issues re
lated to judicial officers and non-judicial personnel. This section 
contains five Comparative Analyses, which, for the most part, assume 
that the court handling juvenile matters will be organized as a 
division of the general trial court. The first of these papers 
considers what qualifications family court judges should possess. 
The second addresses the issue of whether assignments to the family 
court bench should be permanent. 

The third Comparative ~nalysis explores the question of whe
ther judicial officers other than judges should be authorized to 
hear family court cases. Next, the issue of whether the family 
court should have its own separate administrative and support 
staff ;s examined. Finally, the various methods of selecting 
judges for the family court bench are outlined, and the pros and 
cons of each method are discussed. 

A short memorandum on juvenile records and information systems 
is attached as an appendix to the volume. While it is certainly 
not intended to serve as a comprehensive review jf the important 
issues on juvenile records, the paper does highlight a number of 
the major issues which should be addressed by any group considering 
this subject. 

Acknowl edgements are gratefully made to Gan'y Kemp, formerly 
with the AJI staff, who drafted the materials on court structure; 
to Mr. Jon Pevna, Esq. of San Francisco, who prepared the papers 
on judicial and non-judicial personnel; and, to Professor Michael 
Altman of the Arizona State University College of Law, who authored 



the memorandum on juvenile records. All of these materials were, 
however, subsequently revised by the American Justice Institute, 
which bears responsibility for any orrors or omissions. 
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1. Issue Title: level--At what jurisdictional level should the court 
handling juvenile matters be located? 

2. Description of the Issue: 

The court handling juvenile matters may be located at the level 
of highest trial court jurisdiction, at an inferior level, or there 
may be some combination of these two alternatives. Each state must 
review current practice and make a decision on this organizational 
issue. 

3. ~ummary of State Practices: 

A significant number of states (N=25) locate the court handling 
juvenile matters at the level of highest general trial jurisdiction. 
In the other twenty-six states, at least some of the courts handling 
juvenile matters are located at an inferior level; inferior courts 
handle juvenile matters in fourteen states, and twelve states have 
both. In the latter instance, some courts are structured at an 
inferior level and others are structured as a division of the high
est court of general trial jurisdiction. The jurisdictional level 
in these states typically depends on populatlon, i.e., rural areas 
have inferior courts and urban areas have a higher court. The prac
tice of all states with regard to the level of the court handling 
juvenile matters is outlined below: 

Practice l 

Court Located at Highest 
Level of Jurisdiction 

Court Structured at an 
Inferior Level 

# of States 

25 

13 

AK, AZ, 
MT, NV, 
PA, RI, 
HI, MO, 

AL, GA, 
NB, OR, 

Names of States 

CA, DC, FL, IL, 
NM, NC, NO, OH, 
SO, UT, VT, WA, 
CO, NJ 

IN, LA, NN, MS 
SC, TN, TX, WV, 

lA, 
OK, 
WY, 

WI 

Combination of Both 13 CT, DE, 10, KY, MO, ME. MI. 
VA, AR, KS, MA, NH 

4. Summary of Positions Recommended by Standards Groups: 

All of the model acts reviewed 2 are in agreement. They recommend 
that the court handling juvenile matters be located at the level of 
highest general trial jurisdiction. 

NY 
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5. Analysis of the Issue: 

There is unanimous agreement among standards groups that the 
court handling juvenile matters should be located at the level of 
highest general trial jurisdiction. This recommendation is at 
odds with the practices of a significant number of states. In 14 
states, all courts handling juvenile matters are structured at an 
inferior level, and at least some of the courts handling juvenile 
matters are so structured in 12 additional states. 3 

Compliance with the recommendations of the standards groups 
would require these 26 states to change their current practices: 
The rationale for maintaining inferior courts has not been specl
fied in any of the state statutes including such provisions. Ob
servation suggests population may be'a factor in some cases. For 
example, rural areas may not have a sufficient volume of juv~nile 
matters to jus.tify a full-time judge, let alone a general tnal 
court. It should be noted, however, that a number of rural states 
(e.g., Alaska and Nevada) maintain juvenile courts at the highest 
level of trial court jurisdiction, and several states with large 
urban areas (e.g., Texas and Minnesota) maintain only inferior 
juvenile courts. 

Standards groups have typically identified the quality of 
justice as the major issue in their recommendations regarding 
jurisdictional level. For example, the Institute for Judicial 
Administration/American Bar Association Juvenile Justice Standards 
Project has indicated four reasons to locate the court handling 
juvenile matters at the highest level of general trial jurisdic
tion; all of these reasons are related to the quality of justice 
available to juveniles. These are (1) judicial salaries would 
be more likely to be competitive with those of the higher trial 
courts, (2) inferior courts that previously were relegated to poor 
physical facilities, as in Rhode Island,4 hopefully would benefit 
by better courtrooms, (3) it would provide the courts for handling 
juvenile cases with the same prestige that is accorded the highest 
level of trial courts, and (4) there would be a marked improvement 
in the ability of the court to attract competent jurists. s 

It has also been suggested that structuring courts handling 
juvenile matters at an inferior level has a dir2ct effect on the 
credibility of the court as a court of original jurisdiction. 6 

The decisions of inferior courts which handle juvenile matters 
are subject to review by the appellate division of the higher 
level trial court. A "de novo" hearing, of course, means that 
the trial is held from start to finish a second time, which can, 
in effect, override the proceedings of the inferior court. 

6. Task Force Standards and Rationale: 

The Task Force addressed the issues of both the level and the 

4 

.J., 

position of the court handling juvenile matters in Standard 8.1. 

The court having jurisdiction over juvenile matters 
should be at the level of the highest court of gen
eral trial jurisdiction and should be a division of 
that court. This court should also have authority 
to assume jurisdiction over all family-related 
legal matters (see Standard 8.2--Family Court Structure). 

In the commentary to this Standard the Task Force highlighted some 
of the factors which it felt warranted locating the court at the 
highest level of general trial jurisdiction. 

Salaries, physical facilities and the prestige of 
the court can all be affected negdtively by lo
cating it at a lower level. These factors often 
limit the ability of the court to attract com
petent jurists. It is also true that structuring 
the family court at a lower level has a direct 
effect on the credibility of the court as a court 
of original jurisdiction ... (Appeals to the general 
trial court are) inefficient and may tend to dilute 
both the individualized approach to the problems of 
juveniles and the rehabilitative ideal for which 
the court handling juvenile matters was specifically 
created. 

5 
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Footnotes: 

IDineen, Juvenile Court Organization and Status Offenders: A 
Statutory Profile - National Center for Juvenile Justice (1974). 

2NCCD Standard Act (1959), Uniform Juvenile Court Act (1968), 
NAC (1973), HEW Model Act (1974), and Recommended IJA/ABA (1975). 

30ineen, Juvenile Court Organization and Status Offenders: A 
Statutory Profile - National Center for Juvenile Justice (1974) 
at Pg. 4. 

lfOyson & Dyson, "Family Courts in the United States" - Journal 
of Family Law 8:505 (1968). 

5Rubin, Ted, Tentative Standards Draft, Court Organization and 
Administration - Institute for Judicial AdMinistration/ Amer
ican Bar Association (1975). 

sWeinshienk, Zita L. - National Conference on the Judiciary 
(March, 1971), West PUb. Co., ilL imited and Special Jurisdiction", 

1. Issue Title: Posit;oning--Should the court handling juvenile 
matters be a separate court or should it be a 
division of a general trial court? 

2. Description of the Issue: 

7 

There are two basic options for positioning the juvenile court: 
(1) the juvenile court can be a separate court, or (2) it can be 
positioned as a division of other general trial courts. The position
ing of the juvenile court is an important issue to be resolved as it 
provides the framework for the administrative structure for court 
services and allocation of resources. 

A separate court handling juvenile matters, with its own rules 
and administration, emphasizes the unique nature and importance of 
juvenile matters; but from the perspective of the total court system 
within a state, a separate juvenile court may be less efficient and 
more difficult to manage than a court which is operated as a division 
of a general trial court. 

3. Summary of State Practices: 

Twenty-five states locate the juvenile court at the level of the 
highest court of general trial jurisdiction. Of these, the great 
majority (N=19) operate the court handling juvenile matters as a 
division of a general trial court. As indicated below, only six of 
these states have a separate court handling juvenile matters: 

Division or Separate Court I 

Division of a General Trial 
Court 

Total 
Family Court 
Juvenile Court 

Separate Courts 
Total 
Family Court 
Juvenile Court 

# of States 

19 
2 

17 

6 
1 
5 

States by Name 

HI, DC 
AK, AZ, CA, CO, FL, 
lA, LA, MO, MT, NV, 
NC, NO, OK, SO, VT, 

Rl 
OH, PA, UT, \-JY, NJ 

IL, 
NM, 
WA 

All other states (N=26) have inferior level juvenile courts, which by 
definition, operate as a division of a court of general trial jurisdiction. 

L __ 
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4. Summary of Positions Recommended by Standards Groups: 

Standards groups have taken a uniform position that juvenile 
matters should be handled through a division of general trial court 
jurisdiction. It is believed that this will provide uniformity 
to court orders and result in the development of a juvenile or 
family court that will operate more smoothly than would a series 
of separate courts. Three of the five standards groups also 
recommend that juvenile matters should be handled' within a 
family court at that level. The positions taken by standards groups 
are summarized below: 

NCCD Standard Act 
(1959 ) 

Uniform Juven;le 
Court Act (1968) 

NAC (1973) 

HEW Model Act 
(1974) 

Recommended 
IJA/ABA (1975) 

Recommends the juvenile court as a division of 
the highest court of general trial jurisdiction. 

Recommends that juvenile court "when Dossible" 
should be a division of a trial court' of general 
jurisdiction. 

Recommends placing juvenile court within a family 
caurt structure as a division of a "trial court 
of general trial jurisdiction". 

Recommends establishment of a family court that 
is a division of the highest court of general 
trial jurisdiction. . 

Recommends formation of a family court as a 
division of the highest court of general trial 
jurisdiction. 

The National Advisory Commission on Criminal Justice Standards 
and Goals, Task Force on Courts (1973) has suggested that juvenile 
~ourts sh?uld be a ~ivision of a court of general trial jurisdiction 
1n order t~ consolldate resources for dealing with family problems 
and to provlde a central organization for the administration of these 
reso~rces ... 112 Similarly, the Institute for Judicial Administration/ 
Amerlcan Bar Association Juvenile Justice Standards Project (1975) 
has stated.that."equal status d~es not co~e when there is a separate 
statewide Juvenlle court operatlng under 1ts own statewide rules and 
ad~ini~tration".3 This statement is based on the assumption that the 
ma1nta1nance of separate courts makes the court structure less effi
cient and more difficult to manage. 

5. Analysis of the Issue: 

If it is determined that the court handling juvenile matters be 
located at the same level as the court of highest general trial jur
isdiction, the question arises regarding whether the juvenile court 

1 

., 
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should be established as a separate court, or operated as a division 
of a court of general trial jurisdiction. It could be argued that 
a separate juvenile court emphasizes the importance of juvenile 
matters, and that it agrees with the philosophical arguments in 
support of separate handling of children and adults on which juvenile 
courts are based. However, only six states have separate juvenile 
courts, and all model acts recommend against it. 

The statutes in the six states having a separate juvenile court 
do not include commentary or statements of rationale in support of 
the policy. Standards groups and the literature are also silent 
regarding the rationale for advocating separate courts. For the 
six jurisdictions listed above that have done this, there is not 
an underlying principle that has been published or advocated. 

Each of the states will need to consider the alternatives and 
make a decision on the basis of the organizational structure that 
best meets their individual needs. The essential criterion in de
ciding the issue of dependent or independent juvenile court status 
is the organizational structure which best allocates the resources 
in a state to the needs of juveniles coming before the courts. 

6. Task Force Standards and Rationale: 

As noted in the preceding comparative analysis, the Task Force's 
Standard 8.1 recommends that the court handling juvenile matters be 
a division of the highest court of general trial jurisdiction. The 
commentary to that Standard suggests, 

An integrated organizational structure will result in more 
efficient and effective administration. In addition, 
coordinated administrative effort will allow the courts 
of general trial jurisdiction to compete on a unified 
basis for funding, physical facilities and the services 
of jurists. 
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Footnotes: 

lDineen, Juvenile Court Organization and Statu~ Offend~rs: A 
Statutory Profne - National Center for Juvemle Justlce (1974). 

2National Advisory Commission on Criminal Justice Standards 
and Goals - Task Force on Courts (1973) Standard 14.1. 

3Rubin, Ted, Tentative Standard Dra~t.- Cour~ 9rgani~ation a~d 
Administration - Institute for Judlcla1 Admlnlstratlon/Amerlcan 
Bar Association (1975). 
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1. Issue Title: Juvenile or Family Court--Shou1d the court for 
handling juvenile matters be a juvenile court 
or a family court? 

2. Description of the Issue: 

Each state must decide if it is to organize in terms of a 
juvenile court, or on the basis of the enlarged concerns of a 
family ~ourt. The structure of the court will reflect the func
tions society expects the court system to perform. 

3. Summary of State Practices: 

Five states include juvenile matters in a more general family 
court system;l i.e.~ Delaware, District of Columbia, Hawaii, New 
York and Rhode Island. All other states still maintain juvenile 
court systems. The creation of family courts in the United States 
began in Rhode Island (1961), New York (1962), and Hawaii (1965). 
Since that time, Delaware and the District of Columbia have also 
adopted family court structures. Of the five states that have 
adopted the family court structure, four jurisdictions hove in
corporated all family-related legal problems under their juris
diction, with only New York being different by excluding divorce 
proceedings. All other jurisdictions (46) still maintain juvenile 
court systems. 

4. Summary of Positions Recommended by Standards Groups: 

11 

The President1s Commission on Law Enforcement and Administration 
of Justice,2 while recognizing the many shortcomings of the tradition
al juvenile court, concentrated its recommendations on the improvement 
of the existing structure in order that it could better function. 

The NeCD Standard Act (1959)3 recommends the estab"lishment of 
a separate juvenile court; whereas the Uniform Juvenile Court Act 
(1968) recognized the utility of both approaches and suggested that 
standards proposed in the model act could be incorporated in either 
structure. 

More recently, the National Advisory Commission on Criminal 
Justice Standards and Goals (NAC), Task Force on Courts (1973), 
HEW Model Acts (1974), and the Institute of Judicial Administration/ 
American Bar Association (IJA/ABA) Juvenile Justice Standards Pro
ject (1975) have urged the states to reorganize their court systems 
to replace the juvenile court with a family court structure having 
jurisdiction over all family-related legal problems. In this way, 

l. 
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it is felt that the juvenile court ethic can be perpetuated and yet 
strengthened through reorganization. 

NCCD Standard 
Act (1959) 

Uniform Juvenile 
Court Act (1968) 

NAC (1973) 

HEW Model 
Act (1974) 

Recommended 
IJAjABA (1975) 

Recommends establishment of a juvenile court. 

Recommends existence of both family courts and 
juvenile courts. Act states that its rules 
relate and can be integrated into either structure. 

Recommends placing juvenile court within family 
court structure to consolidate resources in deal
ing with family problems. 

Recommends establishment of a family court. 

Recommends formation of a family court that 
incorporates the strengths of the juvenile court 
into an integrated court structure. 

The impetus for these more recent recommendations is based on 
broadening the jurisdiction of one court to include all family-related 
legal problems. This reorganization would eliminate the specializ~d 
court system which currently exists (e.g., juvenile courts, domestlc 
relations courts) and would provide for an integrated family court 
that would minimize duplication of effort in handling family pro
blems. Thus, the separate handling of juvenile delinquents, child 
custody cases, divorces, adoptions, and so forth would be unified 
through the consolidation of these specialized courts into a special
ized division~-the family court. 

5. Analysis of the Issue: 

Court organization will give expression to the philosophy being 
expressed within each state. Each structure gives expression to 
slightly different functions to be performed. Juvenile courts are 
organized to focus primarily on juvenile behavior; family courts 
view juvenile behavior as part of a much broader framework and focus 
on the family as a whole. Whether a state will organize in terms 
of a juvenile court structure or a family court structure is, there
fore, closely tied to beliefs about the scope of the court's juris
diction and related issues. 

The essential philosophical bases for the juvenile court has 
undergone very little change since the concept was first conceived 
and implemented through the Juvenile Court Act of 1899 (Il11nois):4 
Both a juvenile court structure and a family court structure provlde 
the juvenile with a forum, separate from the adult court system, that 

can promote individualized justice, and establish a rehabilitative 
ideal. 
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Advocates for a juvenile court structure recognize the advances 
that the juvenile court has made procedurally in recent years 5 and 
advocate continuing the juvenile court apart from the added burden 
of other family-related problems. The focus of juvenile court pro
ponents is on the j uven 11 e. 

Advocates for the family court structure 6 argue that the juven
ile court ethic can be preserved in a family court, and it would 
have the added advantage of addressing other family problems that 
are often related to delinquency. According to this thinking, all 
legal actions relating to the child or the family, such as divorce, 
child custody, or allegations of delinquency have common threads 
which can be tied together by a court with broad jurisdictional 
powers. Thus, rehabilitation of the juvenile is seen as a part of 
a much larger effort of strengthening the family environment. It 
is further argued that reorganization to eliminate the specialized 
court system which now exists (e.g., juvenile courts, domestic 
relations courts) would minimize duplication of effort in handling 
family problems. 

6. Task Force Standards and Rationale: 

The Task Force stronly endorsed the concept of a single family 
court to handle all family-related legal matters- It addressed both 
the issue of a juvenile versus a family court and the issue of the 
appropriate scope of the court's jurisdiction in Standard 8.2. The 
text of that standard and relevant excerpts from the commentary out
lining the Task Force's rationale for its decisions appear in the 
next comparative analysis. 
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Footnotes: 

lSee Dineen, Juvenile Court Orga'~ization and Status Offenaers: A 
Statutory Profile, Nationi: tent"er for Juvenile Justice (1974). 

2See President's Commission on Law Enforcement and the Administra
tion of Justic~ Task Force Re'ort: Juvenile Delin uenc and 
Youth Crime (1967 , particularly Vinter liThe Juvenile Court as 
an Institution") and Lemert, ~The Juvenile Court - Quests and 
Realities. 1I 

3See Standard Juvenile Court ~ct - National Council on Crime and 
Delinquency (1959). 

4See S. Fox, "Juveni1e ,Justice Reform: A Historical Perspective," 
Stanford L. Rev. 22:1137 (1970); or L. Schultz, "The Cycle of 
Juvenile Court History,"Crime & Delinguency 19:457 (1973). 

5See O. Ketcham, "Legal Renaissance in the Juvenile Court," 
Northwestern L. Rev. 60:585 (1966). 
See Paulsen, IlJuvenile Courts, Family Courts, and the Poor Man,1l 
California L. Rev. 54:964. 

6See Dinkenspiel & ::.ough, liThe Case for a Family Court - A Summary 
of the Report of the California Governor's Commission in the 
Family," Family Law Quarterly 1:70 (1967). 
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1. Issue Title: Scope--What should be the scope of the court's 
jurisdiction? 

2. Description of the Issue: 

i5 

It is essential for each state to review and to precisely define 
the scope of the court's jurisdiction. It is an expression of the 
philosophy and purpose of the court. 

The scope of the court handling juvenile matters can be defined 
in terms of thtee basic options: (1) the court's jurisdiction mirtht 
be sim~ly limited to delinquent conduct, (2) the court's jurisdi~tion 
could lnclude not only deiinquency, but what is now commonly refer
red to as IIstatus offenses ll

, and dependency/neglect, or (3) the scope 
of the court's jurisdiction might be broadened even further so as to 
encompass the full range of family-related legal problems. 

3. Summary of State Practices: 

. . T~er~ are no s~ate statutes that currently limit juvenile court 
Jurlsdlctl0n to dellnquent acts; the great majority (N=46) include 
both non-criminal acts by juveniles and dependency/neglect issues. 
Four states (Delaware, District of Columbia, Hawaii and Rhode Island) 
have reorganized the juvenile court a~d made it a part of an integrated 
family court, with jurisdictional authority over all family-related 
leg~l problems. One additional state, New York, has a non-integrated 
faml1y court structure with jurisdiction over all family-related 
legal problems with the exception of divorce. 

Court Structure Jurisdictional Powers # of States States by Name 

Integrated Family Court All family-related 4 Rl, DE, HI, DC 

Non-Integrated Family 
Court 

Juvenil e Court 

Juver.ile Court 

legal problems 
All family-related 
legal problems (except 
divorce) 
Delinquent acts, non-
criminal acts, depend~nt/ 
neglected 
Just delinquent acts 

4. Summary of Recommendations by Standards Groups: 

1 NY 

46 All Others 

0 

. . N9 s~ecif;c standards group has recommended that the scope of 
Jurlsdlctlon of the court handling juvenile matters be limited 
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exlusively to delinquent conduct. However, the National ~ouncil on 
Crime and Delinquency, in their publication Crime and Dellnguency, 
has taken the position that Iistatus offenders" should be excluded 
from the jurisdiction of the juvenile court.l Other writers have 
suggested that the court's jurisdiction over negl~cted/depende~t. 
children also be more limited. The rationale behlnd these POSltl0ns 
are: (1) the juvenile court is already ~verbu~d~ned and s~ould focus 
its coercive powers on the more threatenlng crlmlnal behavlor, (2) the 
court is an inappropriate resource for the handli~g of "sta~us 
offenses" since the behavior is often vaguely deflned and, 1n any event, 
is not a crime if committed by an adult, and (3) it is not adequately 
equipped to intervene effectively; i.e., intervention shoul~ on:y 
occur if some promise of accomplishment of purpose accompanles ,t. 

The NCCD Standard Act (1959) and the Uniform Juvenile Court Act 
(1968) support a limited juvenile court jurisdiction whi~h include~ 
delinquency and certain non-criminal issues; e.g., adoptlon and Chl1d 
custody. More recent model acts suggest an expanded jurisd~ctional 
authority to include family-related legal problems; e.g., dlvorce, 
intra-family assault, and paternity actions. 

The most recent standards recommended by the Institute for Jud
icial Administration/American Bar Association (IJA/AB,'\) Juvenile 
Justice Standards Project include the full array of family-related 
problems although it is recommended that jurisdiction not be 
extended 'to status offenses and "vi ctiml ess crimes It. A more detailed 
description of the position of various model acts with respect to 
jurisdictional authority is presented below: 

NCCD Standard 
Act (1959) 

Uniform Juvenile 
Court Act (1968) 

NAC (1973) 

Recommends jurisdiction over delinquent/non-criminal 
behavior, dependent/neglected children, child cu~tody, 
adoption, civil commitments of a mentally defectlve 
or mentally ill minor, and proceedings under the 
Interstate Compact on Juveniles. 

Recommends jurisdiction over delinquents, non-crim
inal acts, dependent/neglected children~ adoption, 
judicial consent to marry, proceedings ~nder the 
Interstate Compact on Juveniles, and Chl1d 
custody. 

Recommends jurisdiction to include: delinquency, ne
glect, support, adoption, child custody, paternity 
action, divorce and annulment, and assault offenses 
in which both the victim and alleged offender are 
members of the same family. 

Jurisdiction over dependent children is excluded and 
no position is taken on "conduct-illegal-for-child
ren-onlY" offenses. 

HEW Model 
Act (1974) 

Recommended 
IJA/ABA (1975) 
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Recommends jurisdiction over delinquent, neglected 
children, adoption, proceedings under the Interstate 
Compact on Juveniles, child custody, and civil 
commitments of a mentally retarded or mentally 
ill child. No recommendation made regarding 
jurisdiction over status offenses. 

Recommends jurisdiction over juvenile law violatiDns, 
neglected and abused children, children in need of 
emergency medical treatment, termination of parental 
rights, appointment of guardian, mental illness or 
retardation commitment, proceedings under the Inter
state Compact on Juveniles, offenses against children, 
intra-family criminal offenses, divorce, separation, 
annulment, alimony, custody and support of children, 
establish and enforce paternity support, and pro
ceedi ng~; under the Uni form Reci proca 1 Enforcement 
Act. Recommends against jurisdiction over status 
offenses and certain "victimless crimes". 

5. Analysis of the Issue: 

There are three basic philosophical positions a state may consider 
in deciding the issue of the scope of jurisdictional authority to be 
providpd the court which is to handle juvenile matters. 

The first position calls for curtailing the scope of jurisdiction 
of the cout,t by eliminating certain matters from its jurisdiction. For 
example, proponents of this position might wish to limit the scope of 
the court's jurisdiction to behaviors that are considered crimes when 
committed by adults; that is, court jurisdiction would be limited to 
delinquent conduct. 

The IJA/ABA Juvenile Justice Standards Project and the HEW Model 
Act of 1974 recommend against including status offenses under the 
jurisdiction of either a juvenile or family court. This same position 
has been taken by the National Council on Crime and Delinquency in their 
publication Crime and Delinguency.2 Other writers have made similar 
proposals by suggesting that the court's jurisdiction should be limited 
in its intervention practices with regard to dependent/neglected child
ren. The rationale behind such positions seems to be that the juv
enile court is not adequately able to handle the non-criminal behav-
ior of juveniles and that ii should focus its coercive powers on the 
more threatening criminal behavior. 

The IJA/ABA Juvenile Justice Standards Project goes further by 
suggesting that certain "victimless crimes" not be included under 
juvenile court jurisdiction. This suggestion apparently originates 
from a belief that "victimless" crimes are philosophically suspect 
and should not be the concern of the courts. 3 
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The second position is built on the bel~ef that the.juvenile court 
should have jurisdiction over all matters wh,ch relate dlrectly to 
juveniles and that the rehabilitation of children is the primary 
focus of ihe court. Persons advocating this position generally in
clude, within the scope of the court's jurisdiction, delinquent . 
conduct as well as status offenses, dependency/neglect, and certaln 
other categories of behavior related to children. 

Standards documents such as the Uniform Juvenile Court Act (196B)~ 
have recommended that the juvenile court have jurisdiction over de
linquent acts and other legal matters that relate directly to.the 
juvenile (e.g., non-criminal behavior, dependent/ne~lected chl1dren, 
child custody, adoptions, civil commitment of the mlnor for mental 
illness and others). This position has been advocated as the best 
approach for achieving the rehabilitative ideal as conceived through 
the doctrine of parens patriae. It is felt by th~se grou~s that the 
separation of adult criminal and juvenile pr?Ceedlng~ avo~ds the 
adverse consequences of classifying or labellng the Juvenlle, and 
allows the court to give each child individualized treatment. 5 

A third position focuses on the total family, rather tha~ j~st 
the child, This position normally results ln advocacy for a famlly 
court with very broad jurisdictional powers in the attempt t.o 
strengthen the family court by handling a wide range of family
related legal problems. 

Reorganization proponents like the Institute for J~dicial A~minis
tration/American Bar Association (IJA/ABA)5 and the Natlonal Advlsory 
Commission on Criminal Justice Standards and Goals, Task Force on 
Courts (1973) (NAC) advocate that the court authorized to hand~e 
juvenile matters should have enlarged jurisdictional powers.wh1ch. 
include the full range of family-related legal matters .. ThlS pos~
tion is supported by the proposition that all'legal actlons relatlng 
to the child or the family such as divorce, child custody and allega
tions of delinquency have common threads which ca~ be tied together 
by a court with broad jUrisdictional powers. It.1S ~uggested ~hat 
consolidation of jurisdiction would remove organlzatlonal barrlers. 
which presently limit the courts op~ort~nit~ to stren~then the faml1y 
environment, and to maintain the ch,ld 1n hlS own fam,ly. 

State decisions on this issue will be extremely important. Th~ 
issue is important because jurisdictional power itself is the enabllng 
mechanism of the court system that establishes boundaries and guide
lines for the accomplishment of statt goals. 

At this point in time, no state has chosen to adopt a juvenile 
court structure with jurisdiction exclusively over delinquen~ ac~s. 
State practice clearly favors the juvenile court structure wlth Jur
isdiction over delinquent acts plus other legal matters that relate 
directly to the child. A minority of the states have adopted a 

family court structure with 'broad jurisdiction over a variety of 
family-related legal problems. 

6. Task Force Standards and Rationale: 

The Task Force spoke to the issue of the scope of the court's 
jurisdiction in Standard B.2. 

Each state's judicial system should include a family 
court. Family court jurisdiction should include: 
juvenile delinquency, domestic legal relations, 
adoptions, civil commitments, Families with Service 
Needs, Endangered (Neglected or Abused) Children, 
concurrent jurisdiction over intra-family crimes, 
contributing to the delinquency of a juvenile, 
criminal nonsupport, Interstate Compact on Juveniles 
and Uniform Reciprocal Enforcement of Support Act. 
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The Task Force strongly supported the concept of a family court and 
urged that all states adopt this organizational structure as soon as 
possible. The commentary to the standard emphasizes that, 

Family-related legal problems have a common root. To 
treat these problems in separate courts is to encour
age inconsistent orders and to upset needlessly the 
lives of families who appear before the court. 

In addition, the commentary states, 

. .. Individualized justice for juveniles and the tra
ditional rehabilitative ideal of the juvenile court 
can, and should be maintained within the framework 
of a family court. The added advantage of the 
recommended court structure is the opportunity it 
provides for increased influence over the total 
family environment, which is often both a contri
buting factor underlying delinquency and the key to 
an effective rehabilitation program. 
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Footnotes: 

lSee Juvenile Court Organization and Status Offens~s: A S~atutory 
Profile by John Dineen, National Center for Juvenlle Justlce (1974). 

211Jurisdiction Over Status Offenses Should be Removed from the 
Juvenil e Court" - Crime and Del inquency, 21-#2 - NCCD Board 
of Directors (1975). 

3See IJA/ ABA, Juvenil e Justi ce Standards Project, II Informati on 
Packet in Juvenile Justice Standards Project" (1975). 

4See Uniform Juvenile Court Act - National Conference of Com
missions on Uniform State Laws {1968). 

sSee Standard Juvenile Court Act - National Council on Crime 
and Delinquency (1959). 

6See Rubin T. Tentative Standards Draft - Court Organization 
and Administration, Institute for Judicial Administration/ 
American Bar Association Juvenile Justice Standards Project 
(1975). 

1. Issue Title: Qualifications of Judges--Should Family Court 
Judges Possess Special Qualifications In 
Addition To Those Required for General Trial 
Court Judges? 

2. Description of the Issue: 
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If the position is adopted that the family court should be a 
division of the highest trial court of general jurisdiction, the issue 
arises whether the judges of the family court should be required to 
meet the same qualifications as the judges of the trial court, or 
should meet some additional criteria. If judges of the family court 
are to hear cases that represent a unique, special branch of the law, 
some determination should be made if the uniqueness of these cases 
is such that the judges hearing them should likewise be specially 
qualified. This in turn relates to the auestion of whether the es
tablishment of a specia.l division called 'the family court is in 
response solely to the divisions of the codes and statutes, or in 
response to the special needs of these cases in terms of the justice 
system personnel who handle them. 

3. Summary of Major Positions: 

This issue has been add.'essed by three standards-promulgating 
organizations in recent years. Two have called for almost identical 
special qualifications in addition to State Bar membership, the usual 
trial court judge basic qualification. l The other position represents 
the view that all judges possess law degrees and be members of the Bar 
without any special qualifications being delineated. 

At the state level, a survey of current practices shows few 
instances of special qualifications for family (juvenile) co~rt 
judges. Only one state mentions specific additional qualifications. 
While five states have no minimum qualifications, forty require the 
same background as for all trial court judges, and five require 
that the judge by an attorney or have had prior judicial experience; 
i.e., a "grandfather ll clause. 2-

The following tables illustrate these two sources· varying positions: 



4. Summary of State Practices: 3 

BASIS FOR QUALIFICATIONS I NUMBER OF STATES NAMES OF STATES 

t 1. All family (juvenile) court 40 (+ D.C.) AL, AZ, CO, CN, DC, FL, GA, 
judges must be attorneys. HI, I 0 , I L, IN, I A, KS, KY, 

LA, ME, MO, MA. MI, MS, t10, 
MT, NB, NV, NJ, NM, NY, NC, 
NO, OR, PA, RI, SC, SO, TX, 
UT, VT, WA, WI, WY 

II. All family court judges 5 CA, MN, OH, OK, VA 
must be at·~orneys or have 
had prior judicial exper-
ience. 

III. All family court judges 1 DE 
must be knowledgeable 
about family and child 
problems. 

IV. No minimum qualifications 5 AK, AR, NH, TN, WV 
for family court judges. 

l--.. - .. ---.--.~---. '-- .-~ ---.. ____ ._ 
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5. Summary of Positions Recommended by Standards Groups: 

NAC (1973)4 

Recommends that all 
judges should 
"possess law degrees 
and be members of 
the bar." 

HEW/NCCD/NCJCJ Standards fors 

Juvenile & Family Crts (1968) 

Recommends that every family/juvenile court judge 
be a member of the Bar, interested and fully 
qualified for the work, able to give his/her time 
and thought to it, and possess: 
1) Deep concern about the rights of people 
2) Interest in the problems of children & famili~s 
3) Awareness of modern psychiatry, psychology and 

social work 
4) Ability to make dispositions uninfluenced by 

own personal concepts of child care 

5) Skill in administration and ability to delegate 
6) Ability to conduct hearings in kindly manner & 

to talk to children and adults at their level 
of understa~ding without loss of essential 
dignity of court. 

Summary of Positions: 

NCJCJ Evaluation Standards 6 

(1974 ) 

Recommends that every juvenile court judge be 
a member of the State Bar, have the interest, 
characteristics and qualifications to devote 
time and effort to juvenile court work, and 
possess the following personal attributes: 
1) Deep concern about the rights of people 
2) Interest in the problems of children and 

families 
3) Awareness of modern psychiatry, psychology 

and social work 
4) Ability to make dispositions uninfluenced 

by own personal concepts of child care 

5) Eagerness to learn 
6) Skill in administration & ability to 

delegate 
7) Ability to conduct hearings in kindly 

manner & to talk to children and adults 
at their level of understanding without 
loss of essential dignity of court. 

I. Member of State Bar - All three groups recommend that family court judges be members of the State Bar. 
II. Interest, Qualified and Special Personal Attributes - Two groups recommend that all family court judges 

be interested in the position, be qualified to do the work, and have deep concern about the rights of 
people, interest in children/family problems, awareness of social sciences, ability to make objective 
dispositions, skill in administration and ability to conduct hearings in special manner without 
detracting fl'Om their essential dignity. 

III. Eagerness to Learn - One group r~commends, in addition to the above, that all family (juvenile) court 
judges possess the personal attribute of an eagerness to learn. 

N 
W 
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6. Analysis of the Issue: 

Standard-setting organizations that have considered the question 
have appeared to adopt a position consistent with the scope of their 
interest. The National Advisory Commission, which considered courts 
on a nation-wide basis, opted for all trial court judges being sel
ected under the Merit Plan of judicial selection. The HEW Standards 
for Juvenile and Family Courts, which was done in conjunction with 
the National Council on Crime and Delinquency and the National Council 
of Juvenile Court Judges, and the Juvenile Court Evaluation Report 
proposed by the National Council on its own, both consider juvenile 
and family courts by themselves. By excluding general trial courts, 
the latter groups have perceived a need for special qualifications 
which should be met to be a judge of a juvenile/family court. 

The rationales for these two positions are clear, although opposed 
to one another. If a family court is a part of a general trial court, 
its judges should be selected in the same manner as the other judges 
of the court. Thi s not only guarantees uniformity in the sel ection 
process, it also aids in attaining a uniform leve'j of quality of per
sonnel within the trial bench. The strongest argument in favor of this 
position is that the first prerequisite of judicial selection is to 
obtain uniformly qualified judges since the selection process cannot 
really determine beforehand who will or will not be a "good" judge 
in the final analysis. 

On the other hand, the concept of a family court has developed out 
of the belief that this area of the law has generally been neglected 
both in the sense of resources and personnel. With this perspective, 
the position has been taken that every aspect of the family court, in
cluding judges, needs specialized backgrounds, training, and capabili
ties. In fact, the HEW position is that "selection of a competent 
judge who can give leadership to the court specializing in children's 
cases is of the greatest importance ... "7 

Although the groups proposing consideration of special qualities 
do not address whether the meeting of these factors will guarantee "good" 
judges, they appear to assume that this will be the result. The sound
ness of this assumption is tempered by the fact that no empirical basis 
has yet been established to determine what criteria can be applied in 
thG selection process to identify individuals. who will become competent 
and/or outstanding trial judges. Depending upon how one is affected 
by this lack of empirical data may, in large part, determine the reac
tion to the call for special qualifications. 

The practices of the states do not indicate a great disparity 
despite the variations in court structure and selection procedures. 
The vast majority treat juvenile/family cour't judges as regular trial 
judges and require them to meet the same qualifications. It is 
doubtful that this uniformity is due to a~y great thought having 
been given to the matter by legislatures. Rather, as most states have 
some type of state-wide judicial article, it is more likely that the 
general nature of such articles has triggered a general approach to 
family court judicial qualifications. 
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Delaware is the only state to require special qualifications for 
its family court judges. There is no data available as to whether this 
approach has had any identifiable, positive effects which would serve 
to confirm the desirabilities of this approach. 

7. Task Force Standards and Rationale: 

The Task Force's Standard 8.4 highlights a number of its concerns 
regarding family court judges. 

Family court judges should be lawyers who possess a 
keen and demonstrated interest in the needs and 
problems of children and families. Service in the 
family court should be a permanent assignment. Family 
court judges should participate in professional training 
programs. 

The Task Force believed that insuring the provision of competent, 
qualified jurists for the family court bench was essential to the 
effective operation of the juvenile justice system. In addition 
to emphasizing the importance of a thorough knowledge of relevant 
legal procedures and the contributions of related disciplines, the 
commentary underscores the importance of familiarity with local 
minority groups and an awareness of the influence of cultural 
values on family behavior and child rearing. 

The family court judge's important role in assuring leadership 
in the community for the deveiopment of services for children and 
families is also emphasized and it is noted that candidates for this 
position should be willing to assume this responsibility. 



! 

I 
i 
'I 
'i 
Ii 

II 

I 

26 

Footnotes: 

ld.s. Department of Health, Education and Welfare,.Standards !or 
Juvenile and Family Courts, p. 103 (1968) and Natl0nal Councll 
of Juvenile Court Judges, Juvenile Court Evaluation Report, 
Chapter 4 (1974). 

2Mark M. Levin and Rosemarry C. Sarri, Juvenile Delinguency: A 
Comparative Analysis of Legal Codes in the United States, p. 44 
(1974). 

~National Advisory Commission on ~riminal Justice Standards and 
Goals, Courts, Standard 8.1 (1973). 

5U.S. Department of Health, Education and Welfare, lac. cit. 

6National Council of Juvenile Court Judges, loco cit. 

7U.S. Department of Health, Education and Welfare, op. cit., p. 103. 
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1. Issue Title: Assignment of Judges--Should the Assignment of Judges 
to Serve on the Family Court be permanent? 

2. Description of the Issue: 

The matters coming before the family court deal with a specialized 
branch of law. The types of cases dealt with, standards of due process 
and evidence, and the role of the judge may vary greatly from the gen
eral civil and criminal courts. The issue therefore exists as to 
whether judges of the family court should be assigned to it permanently, 
for a fixed, but less than permanent term of years, or on a rotational 
basis. These alternatives are approached under the broad question of 
which type of assignment policy ;s best suited to the needs of such a 
special division of the highest court of general jurisdiction. 

3. Summary of Major Positions: 

At the level of standards-promulgating organizations, two groups 
have addressed this issue directly, one peripherally. Each have 
taken a somewhat different stance. 

One standard calls for the avoidance of assignments to ~he family 
court of less than one year, especially on the first assignment of a 
judge. l The second echoes this stance except where the family court 
is part of the highest court of general trial jurisdiction in an 
lIintegrated " state court system, wherein rotational assignments are 
permissable. 2 The third position merely states that all judicial func
tions should be performed by full-time judges but does not address the 
question of length of tenure within divisions. 3 

On the state level, there is no uniformity of response to this 
issue, nor a uniformity of results based on three recent surveys. 
Although none of the surveys inquire specifically of the length of 
assignment, they do address the amount of time spent on family matters 
which gives some indications of various jurisdictions' approach to 
this issue. 

The following tables amplify these various responses: 

- -------------------------------~--------

I 
I 
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4. Summary of State Practices; 

lErlGTH OF ASSIGNr')':NT NUMBER OF STATES/PERCENT OF RESPONDENTS NAMES OF STATES 
Univ.of MI~ US Dept.of Just. 5 NCJCJ E IUniv.of HI US Dept. of Justice 7 NCJCJ Univ. of MI US Dept. of 

(1974) (1973) (1974);; (1974) (1973) (1974) (1974) Justice (1973) 

I. All 
family 
com:t 
judges 
full-tir.le. 

II. Full
time where 
50,000+ 
population 
in county. 

III.Full
time where 
100,000+ 
population 
in county. 

IV.Full
time where 
250,000+ 
popUlation 
in county. 

I.Judges of 
courts of general 
jurisdiction who 
spend 90-100% ~f 
time on juvenile 
matters. 

II.Judges of 
courts of general 
jurisdiction who 
spend 51+% of 
time on juvenile 
matters. 

III.Judges of 
courts of limited 
and special jur
isdiction who 
spend 90-100% 
of time on ju
venile matters. 

IV.Judges of 
courts of limited 
and special 
jurisdiction 
who spend Sl+% of 
time on juvenile 
matters. 

I.Full- I. 4+DC I. 4+DC I. 12.4% 
time. 

II-Half-
time or 
less. 

II. 4 

" Ii 
il 

IILQuar- 'I HI. 10 
ter time ': 
or less. 

h'.A1so IV. 4 
hear do-
mestic 
relations)! 

II. I II. 80.4% 

III. 21 III. 66.7" 

IV. 17 IV. 69.8% 

" 't 
Ii 
i, 

I! 
,I 

ti 
t' 

t( 

\: 

" ':i 
11 
It 

" ,i 

~.Full- V.Judges of V.Also I,: V. 5 V. 19 V. 63':> 
tJ.me where any level who hear gen- " " 
500,000+ spend less eral civul! :i 

I.CN,DE,DC,RI, 
UT 

II.GA,NB,SC,WA 

III.AL,HA,IA, 
LA,MA,MS, 
NV,NJ,NY, 
TN 

IV.IN,KS,MN, 
OR 

V.CO,MD,OH, 
PA,WI 

• 1: 1 
J.n county. than 51% of and cri- ,[ VI. 62.7% Ii VI.AK,AZ,AR, 
VI. No time on juvenile mina!. I! CA,FL,ID,IL, 
full-time ma1,ters. VI.Also VI. 23 Ii KY ,!IIE,MI ,MO, 
require- sit on II MT,NH,NM,NC, 

I.CA, DE, DC, 
MS, RI 

II.CT 

III.AL,AR,CO,CN, 
FL,GA,IN,J.{S, 
LA,MS,MI,NB, 
NJ,NY,OR,SC, 
TN,'rX,UT,VT, 
VA,WV 

IV.AL,FL,GA,KY, 
LA,HI,MS,NB, 
NJ,NY,OH,SC, 
SD,TN,TX,UT, 
VA,WA,WV 

V.AK,AR,HA,ID, 
IL, 10 ,I-IE,MD, 
MN,NV,NH,NM, 
NC,ND,OK,PA, 
WI,WY 

ments. probate :: ND,OK,SD,TX, 
_______________ ~ __________________ ~~"~c~o~u~r~t~. ____ ~ __________ L_ ______________________ -1 ________________ ~ii ____ ~V~T~,~V~A~,~:rv~,~WY~Jl __________ __ 
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5. Summary of Positions Recommended by Standards Groups: 

NAC (1973)6 

Recommends that all judicial 
functions in the trial courts 
should be performed by full
time judges. 

Summary of Positions: 

Short-term assignments of less than one year are 
to be avoided, especially on first assignment. 
Except that where family court is part of the 
highest court of general trial jurisdiction in 
an integrated court system with certain functions 
centralized at the state level, rotation is 
acceptable. 

ar<ls 

Short-~erm assignments of less 
than one year are to be avoided, 
especially on first assignment. 

I. Short-term assignments to be avoided - Two groups adopt this position, with one adding the qualification 
that rotation is acceptable in an integrated court system with certain functions centralized at state level. 

II. Full-time judges - One group states only that all judicial functions are to be performed by full-time judges. 

N 
<0 



! -
I 
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6. Analysis of the Issue: 

Closely related to the previous issue of who will make the best 
family court judge, is the issue of how ~ judges should be assigned 
to the family court. Two philosophies generally govern the attitudes 
adopted in this area. The generalist philosophy propounds that trial 
judges should be familiar with all aspects of trial court work and 
should be rotated often. The specialist philosophy adopts the posi
tion that judges, like lawyers, may have specific talents in areas 
of the law and should be able to apply these talents in a given area 
and be encouraged to develop them by long-term assignments. 

The two standards groups devoted to family courts have both ap
proached this issue with somewhat different results. The question 
has received little attention elsewhere in a standards-setting context. 

The National Council of Juvenile Court Judges has stated that 
assignments to the family court should never be less than one year, 
especially on the first assignment. However, no maximum term for such 
assignments bas been proffered by this group. The reasoning used in 
adopting thif position is apparently that rotation would dilute the 
development of a family court philosophy and terminate the establish
ment Qf continuity therein. 1I 

HEW is in partial agreement, except where an integrated court 
structure is in operation. The belief is that where administrative 
and policy-making functions are centralized at the state level, adverse 
effects from rotation are not likely to occur.12 

Data on stat~ assignment practices is practically non-existent. 
What is available is information on whether family court judges are 
full-time or part-time. It appears that full-time family court judges 
are a function of population and hence caseload size rather than of 
any philosophical approach. The statistical comparisons of time spent 
on such matters indicates that about one-fifth of all states actually 
have full-time juvenile/family court judges. In such situations it 
may be difficult to develop assignment policies if full utilization 
is the primary concern. 

7. Task Force Standards and Rationale: 

As noted in the preceding comparative analysis~ the Task Force's 
Standard 8.4 recommends that service in the family court be a perman
ent assignment. The commentary to that Standard indicates, 

The specialized skills that make a good family court 
judge cannot be learned in a short period of time. It 
may take an initial period of time to become completely 

f 
I 

fami!ia~ with the judicial responsibilities in this 
specla!lzed. area~ more time to polish special skills 
and ~tlll more ~lme to begin formulating and imple
mentlng needed lmprovem~nts. It seems imperative, 
therefore, that the asslgnment to the family court 
~e an ongoing assignment for the tenure of that 
Judge. However, provisions should, of course 
b~ made to remove.judges who are unsuited to pre
slde over the faml1y court. Thus, these judges 
s~ould be subject to the same standards of discip
lln~ ~nd remo~al as other trial court judges. In 
addltlon, f~mlly court judges should be permitted 
to be ~easslgned to another division of the trial 
court lf they so desire. 

--------- -------------1 
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Footnotes: 

INational Council of Juvenile COUt't Judges, loco cit. 

2U.S. Department of Health) Education and Welfare, Q£. cit., 
P. 105. 

3National Advisory Commission on Criminal Justice Standards 
and Goals, loco cit. 

4Mark M. Levin and Rosemary Sarri, 2£. cit., P. 39 

sU.S. Department of Justice, National Survey of Court Organi
zation, P. 64 (1973). 
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6Kenneth Cruce Smith, IiA Profile of Juvenile Court Judges in 
the United States,1i in Juveni1e Justice) August, 1974, P. 33. 

7These responses include time spent on dependency and neglect, 
adoptions and guardianships, juvenile traffic, and other re
lated matters 1n addition to time spent on juvenile delinquency. 

8National Advisory Commission on Criminal Justice Standards and 
Goa 1 s, 1 oc. cit. 

9U.S. Department of Health, Education and Welfare, lac. cit. 

lONational Council of Juvenile Court Judges, loco cit. 

llU. S. Department of Health, Education and Welfare, loco cit. 

12Ibid. 

1. Issue Title: Other Judicial Officers--Should Judicial Officers 
Other Than Judges be Authorized to Hear Family 
Court Cases? 

2. Description of the Issue: 

33 

If a jurisdiction does not requi~e judges to hear family law cases 
and/or lacks the resources to obtain the necessary judicial manpower 
for such cases, the issue must be addressed as to who shall hear these 
matters. Many jurisdictions allow commissioners and/or referees to 
pick up these caseloads which has raised the corollary question of 
their effectiveness since they are not full-fledged judicial officers 
with the concomitant authority and status. 

3. Summary of the Major Positions: 

Each of the three standards organizations considering this issue 
have approached it somewhat differently. One group calls for all 
judicial functions to be performed by full-time judges. 1 The two 
others suggest the use of referees (commissioned) assuming two dif
ferent sets of criteria are met: (1) Referees are members of the 
State Bar, familiar with the philosophy and practice of the court, 
can hear cases only when parties are first notified of the right to 
a hearing before a judge if so desired, and powers are limited to 
hearing evidence, making findings and recommendations, all of which 
must be confirmed by the order of a judge;2 (2) Referees are selected 
by a judge after having been certified as qualified by a special merit 
system administrative board. 3 

The states, however, use a much more general set of standards in 
determining whether referees can be utilized to hear family (juvenile) 
cases. Based on two recent surveys, presented in the following table, 
between 28 and 29 states authori ze referees in family matters based 
on the size of the county (8), the determination of the presiding 
judge of the court (20), or whether the court hearing the cases is 
of general or limited jurisdiction (29). 

~--~-'~-------------'----



4. Summary of State Practices: 

When Use of Other Judicial Personnel Permitted Number of States 
univ. of HI~ US Dept. of JusticeS Univ. of 1011 US Dept.of Justice 

(1974) (1973) (1974) (1973) 

I.Wherever pre- I~In trial courts of general 1. 20 1. l8+DC 
siding judge of jurisdiction. 
county determines 
use of referees 
necessary. 

II.When county II.In trial courts of limited II. 8 II. 23 
classified as one and special jurisdiction. 
of largest metro-
politan areas in 
state. 

IILNo state III.No utilization indicated III. 22+DC III. 18 
statutory provisions at any level. 
for or against 
usage. 

- -

5. Summary of Positions Recommended by Standards Groups: 

NAC 6 

(1973) 
HEW/~CCD/NCJCJ Standards for Juvenile 
and Family Courts (1968)7 

Recommends that all judicial 
functions in the trial courts 
should be performed by full
time judges. 

Recommends use of referees only where selected 
by a judge after being certified as qualified 
by special merit system administrative board. 

Summary of Positions: 

Names of States 
Univ.of HI 

(1974 ) 

I.AL,AZ,AR, 
CA,CO,DE, 
GA,HI,ID, 
IA,LA,MD, 
MI ,NV ,NJ, 
NIl,OH,OR, 
TN,UT 

11. IN,MN,MS, 
MO,NB,OK, 
TX,VA 

III.AK,CT ,DC, 
FL, IL, KS, 
KY,ME,MA, 
MT,NH,NM, 
NY,NC,PA, 
RI,SC,SD, 
VT,WA,WV, 
\Oil, W\, 

.".~ 

US Dept.of Justice 
(1973) 

I.AK,AZ,CA, 
CO,DC,GA, 
IN,lA,MD, 
MN,MS,MO, 
NV,ND,OH, 
OR,PA,WA, 
WY 

II .AK,AZ,AR,CA, 
CO,DE,GA, 
IN,IA,KS, 
KY,LA,MD, 
MI,MN,MS, 
NB,NJ,OH, 
SD,TN,UT, 
VA 

II I.AL ,CT ,FL, 
HI,ID,Il, 
ME,MA,NH, 
NM,NY,NC, 
OK,RI,SC, 
TX,VT,WV, 
WI 

(.oJ 

+:> 

NCJCJ Evaluation Standards 
(1974) B 

Recommends use of referees 
that are members of State Bar 
and familiar with philosophy 
and prcctice of the court 
where parties notified of 
right to hearing before a 
judge if so desired. 
Powers limited to hearing 
evidence, making findin9s and 
recommendations, a'l of which 
must be confirmed by order of 
a judge. 

I. Only full-time judges to handle judicial functions - One group adopts this position. 

11. ht 

III. Referees allowed where selected by judge after certification process - One group adopts this position. 

W 
en 

; 

I 
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6. Analysis of the Issue: 

Given the large number of jurisdictions that do not assign judges 
full-time to hear juvenile/family cases, it is not surprising that 
commissioners and/or referees often assume the judicial responsibilities 
in this area. Recently, this practice has become a source of increas
ing controversy, 

At the level of standards development, the positions taken differ 
greatly. The National Advisory Commission, while not specifically 
addressing itself to the family court, stated only judges should per
form judicial duties. This was based upon the belief that important 
functions would be performed by personnel without the skills and ex
perience to discharge them fairly and efficiently.9 Such a stance 
reflects much of the criticism leveled against commissioners/referees 
based on the assumption that inferior judicial personnel will perform 
in an inferior manner because they lack the scope of powers given a 
judge and/or the equivalent background and knowledge of a judge. 

However, neither of the two groups directly involved in family 
matters have taken such a strong stand on the use of judicial personnel 
other than judges. The HEW approach is to allow referees, but only 
when they are first certified by a special merit board and then are 
selected by a judge. The Nat'ional Council IS position is that referees 
can be utilized when they are members of the State Bar, familiar with 
the court, given limited powers all of which must be confirmed by a 
judge, and can be by-passed when a party prefers to go before a judge. 

There is little indication from either of the latter groups as to 
the basic rationales for their positions. In part, it may be due to 
the traditional use of referee/commissioners in this environment. 
Secondly, it may be an indication of the reality that few jurisdictions 
will do away with such positions in favor of more judges during a per
iod of scarce resources. And finally, it is possible that the belief 
may exist that the continued use of referees would allow the family 
court to be more responsive to the needs of its clients and less rigid 
than the general court environment. 

It appears at the state level that the use of referees for juvenile/ 
family matters is an accepted practice. The available surveys do not 
cite any states that prohibit such an approach. The general standard 
appears based either on county population or a determination of the 
judge(s) as to the need for a referee. No data provides any evalua
tion, subjective or objective, upon which a qualitative standard is 
being or could be applied. 

Although this issue is most often discussed in the context of the 
quality of justice, this may be somewhat premature. If states are 
committed to the use of referee/commissioners, the first step would 
appear to be whether every effort is being made to assure that they are 
competent, adequately prepared for their tasks, and being utilized to 

37 

the maximum extent possible. If, after such assurances are made, it 
is determined that referees do detract from the overall effectiveness 
of the family court, their removal from the system should be immed
iately addressed. 

7. Task Force Standards and Rationale: 

The Task Force addressed the issue of judicial officers other than 
judges in two standards. Standard 8.3 specifies: 

All judicial proceedings relating to juveniles, including 
but not limited to detention, shelter care, waiver, 
arraignment, adjudicatory and dispositional hearings 
should be heard only by a judge. 

The commentary to this Standard indicates, 

It is recognized that the use of personnel such as referees, 
commissioners and masters may be helpful in assuming some of 
the workload of an overburdened judge. Nonetheless, it is 
the intention of this standard that decisions affecting the 
freedom of an individual child should be made only by judges. 

Hearing officers below the role of judge symbolize the 
inferior status previously accorded the juvenile court ... 
But juvenile law is growing in complexity and there is a 
deve 1 opi ng appe 11 ate concern tha t only 1 awyer judges be em
powered to constrain freedom. Along with these trends is 
a juvenile court movement to attain parity of status with 
general trial courts ... 

In Chapter 17: \ludicial Officers and Nonjudicial Personnel, Standard 
17.3 on Interim Use of Other Judicial Officers, states: 

Where commissioners and/or referees continue to be 
utilized to hear family court cases, they should meet 
the same qualifications as ~dges of the family court, 
be subject to the same standards of discipline and 
removal, training and education, demeanor and assignment. 
. In svch jurisdictions, plans for phasing out ~uch 
personnel should be developed consistent with the 
maintenance of an adequate level of service in the 
family court. 

The commentary indicates that this standard is intended to prevent any 
lI upheava'" in the transition to having all matters heard by judges 
only. It further suggests that lI,if the first part of this standard 
is implemented, the phase-out could basically become a matter of 
gradually appointing commissioners to family court judgeships.1I 



Footnotes: 

INational Advisory Commission on Criminal Justice Standards and 
Goals, 2£. cit. 

2Nat ional Council of Juvenile Court Judges, loco ci~. 

3U.S. Department of Health, Education and Welfare, loco cit. 

4Source: Mark M. Levin and Rosemary Sarri, 2£. cit., p.44. 

sSource: U.S. Department of Justice, 2£. cit., p. 37. 

6National Advisory Commission on Criminal Justice Standards and 
Goa 1 s, 1 oc. cit. . 

7U.S. Department of Health, Education and Welfare, loco cit. 

8National Council of Juvenile Court Judges, loco cit. 

9National Advisory Commission on Criminal Justice Standards and 
Goals. 
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1. Issue Title: Support Staff--Should The Family Court have its own 
separate Administrative and Support Staff? 

2. Description of the Issue: 

If the family court is a separate division of the highest trial 
court of general jurisdiction, the consideration of ad~inistrative 
and support staff is an important issue. Either the family court's 
administrative and support staff is to be provided by the general 
trial court's non-judicial personnel or it should be provided with 
its own distinct staff under the family court's immediate supervision 
and direction. 

3. Summary of the Major Positions: 

While this issue is addressed by three groups devoted to developing 
standards, there is no uniformity of approach. One commentary states 
that the family court should provide a central organization for the 
administration of resources and promoting the development of support 
staffs experienced in handling family and related problems. 1 This 
infers the existence of a separate administrative and support staff. 
Another standard proposes adequate staffing at all levels with all 
administrative duties being handled by a court adminstrative officer 
who reports to the family court judge and/or his agency hierarchy. 2 

The last standards organization promotes an integrated state-wide 
administrative structure for all courts except in large urban areas. 3 

There, support personnel are to be provided either on a divisional 
basis under general department heads or through an administrative 
officer who would be responsible to the family court judge, as would 
all other departmental heads regarding administrative matters. 

Unfortunately, there are no surveys available on state practices 
in this area. Although one analysis shows 22 states have courts of 
limited and special jurisdiction hearing only juvenile cases,4 the 
data is not broken down in any fUrther detail. It is known, however, 
that some courts in California, Colorado and New York do provide some 
specialized administrative staff for juvenile/family courts. 

The reason for this 1ack of data is reflected in the responses 
elicited by a recent questionnaire distributed to all juvenile court 
judges by the National Council of Juvenile Court Judges. When asked 
to rank 14 problems according towhich 3 were the most preSSing, those 
responding ranked "need court adminstrator" as the least pressing of 
the available choices. s So, while this area may represent a policy 
issue to standards groups, it has yet to surface as an area of major 
concern at the state level. 

4. Summary of State Practices: 

Not available at this time. 
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6. Analysis of the Issue: 

Along with the concept of delineating a separate entity called the 
~amily court goes the question of how best to staff it with support 
personnel. The general approach of the groups involved in developing 
standards has been to propose a separate administrative staff for the 
family court in differing situations. While there is one position 
which espouses separate staffs for all family courts, another promotes 
a state-wide administrative structure except in large urban areas, 
while the last indicates the need for only a separable court adminis
trator for the family court with adequate staffing at all other levels. 

The general rationale for these positions appears to be the need 
for centralized supervision, coordination, and policy development, 
especially in larger urban areas. The theory is that given the many 
agencies involved in the family court in such an environment, these 
could best be utilized through a separate administrative and support 
staff structure. This approach would not be called for in smaller, 
more rural areas. 

In opposition to the above is the concept of the family court as 
a division of the trial court of general jurisdiction. As a division 
of the trial court, it can be argued that the family court's support 
staff should be supervised under the structure set up for the total 
trial court and not separated from it. At most, perhaps a part of this 
overall staff should be responsible for divisions of the court while 
still acting under a centralized management approach. 

This area has not attracted a great deal of attention as yet. Thus, 
there is no data available on state practices at this time or the ra
tionales therefore. It appears that the major concern at this time is 
where family law matters should be dealt with and by what type of 
judicial personnel rather than what kind of administrative/support 
structure should be involved. 

7. Task Force Standards and Rationale: 

The Task Force focused on the issue of support staff in Standard 
17 .4 . 

The family court division should be provided with 
adequate administrative support staff to meet all 
nonjudicial administrative needs of the division. 
Each jurisdiction should develop staffing standards 
to :ssure the provision of such support, written 
sta~dards delineating the responsibilities of the 
division's administrative personnel, and clear lines 
of authority to maintain coordination with the admin
istrative structure of the general trial court. 



The commentary to this Standard makes the following observations. 

In many instances, a separate division of the general 
trial court warrants some type of separate and 
specialized administrative support staff. As juvenile/ 
family law cases often involve a widely different group 
of laws, forms, and agencies, a sufficiently large case
load justifies a staff with specialized administrative 
experience in this area. 

This standard is intended to emphasize the need for 
providing the family division with adequate support 
personnel to carry out its responsibilities, while 
assuring that such staff are an integrated part of the 
overall administration of the general trial court 
structure. 

In general, then, the Task Force proposed that the family court 
division be supplied with a separate staff where the caseload 
warrants, with this staff to be closely coordinated with that 
of the general trial court. 

In Standard 17.5 the Task Force called for specialized 
educational training programs for those who serve on the 
family court staff. 
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Footnotes: 

XNational Advisory Commission on Criminal Justice Standards and 
Goals, QQ. cit., p. 294. 

2National Council of Juvenile Court Judges, QQ. cit., Chapter VL. 

3U.S. Department of Health, Education and Welfare, 9~. cit., p. 120. 

~U.S. Department of Justice, loco cit. 

SKenneth Cruce Smith, QQ. cit., p. 34 

6National Advisory Commission on Criminal Justice Standards and 
Goa 1 s 9 1 oC. cit. 

7U.S. Department of Health, Education and Welfare, loco cit. 

8National Council of Juvenile Court Judges, loco cit. 
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1. Issue Title: Selection of Judges--Which Type of Selection Process 
should be utilized for Judges of the Family Court? 

2. Description of the Issue: 

The question of how judges of the family court should ascend to 
the bench involves really two basic areas: (1) The general issue of 
whether trial judges should be selected by an elective, appointive, or 
merit system; and (2) The specific issue of whether family court judges 
should be selected separately from general trial judges whatever the 
process utilized in a particular jurisdiction. This area is one of 
concern because if a separate division such as the family court is 
accepted as a unique entity within the general trial court structure, 
consideration should be given to the effect of this delineation upon 
all levels of personnel selection. 

3. Summary of Major Positions: 

Only two of the three standards organizations c;ted previously 
have dealt with the specific method which should be utilized in 
s2lecting family court judges. One group specifically endorses the 
merit selection plan for all judicial appointments. 1 The other body 
provides an alternative standard which allows for either the appoint
ment or assignment of family court judges, but in a manner that sep
arates the process from that which is utilized for all other trial 
court judges. 2 

The present practices of the states show heavy reliance upon 
the elective process, with some states electing judges specifically 
to the family (juvenile) court, while less than one-fifth of the 
states utilize an appointive system. 3 The current data available 
gives little indication of many instances in which family court 
judges are selected separately from the general trial bench. 
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6. Analysis of the Issue: 

The question of how judges should be selected has been of general 
concern in recent years, but has not been the focus of much attention 
in the debate over the family court. 

Two positions are basic to this issue. One is that judges should 
be elected in keeping with the basic tenets of a democratic political 
structure. This position argues that the voters should retain the 
right to elect judges and to elect out of office judges who perform 
poorly or who do not maintain the dignity of the court either through 
their personal or professional actions. No standards-promulgating 
group has opted for this position. The other is the use of a repre
sentative nominating commission which submits a list of qualified can
didates to the Governor, who then appoints from that list; i.e., the 
merit selection plan. Both standards bodies that have addressed the 
issue have adopted this approach. However, one group proposes a 
separate nominating commission for the family court although little 
in the way of a rationale is offered. 

Merit selection is generally promoted on the basis that it will 
result in a better quality of judges than the elective process does. 
The question, of course, is how does one define quality? Likewise, 
the mere selection of a qualified person has no guarantee of how that 
person will function as a judge. Despite these contra points, merit 
selection is the most frequently espoused selection process today. 

Any special adaptation of the merit selection plan to the family 
court would appear to revolve around the family court as a separate' 
and distinct division concept discussed supra. It does not surface 
an area of particular concern by most authorities once the basic sel
ection debate is resolved . 

The state practices still lean heavily in favor of the election 
of judges, although many elections are held under a modified merit 
plan. Except in those states where recent judicial reforms have been 
initiated, the method of selection seems governed more by tradition 
than by anything else. And, as with other issues in this area, 
there is little quantifiable data to support whatever positions 
are discussed, especially as it relates to the family court. 

7. Task Force Standards and Rationale: 

The Task Force considered the issue of selection of judges in 
Standard 17.1. 

The selection of judges for the family court should be 
governed by the following procedures: 



I 

A. 

B. 

Where the selection entails an assignment to the 
family court as a matter of internal trial court 
policy, the assignment should be made by the 
presiding judge without regard to seniority or 
any other factors which may detract from the 
objective evaluation of an individual IS competence 
to serve on the family court; 

Where the selection entails filling a vacancy which 
can only be filled by the election or appointment of 
a new judge, the vacancy should be filled by the merit 
plan of judicial selection. The Judicial Nominating 
Commission should include representatives with exper
ience in juvenile justice 'from the judiciary, the 
general public and the legal profession. 
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The Task Force felt that these procedures would likely enhance the 
quality of jurists selected for the family court bench. Whi~e not 
endorsing a separate Nominating Commission for family court Judges 
selected via the merit plan, the Standard emphasizes the importance 
of adequately representing the relevant interests on the Commission. 
Moreover, the commentary specifies, 

... the nominating commission should maintain a separate 
list of potential nominees possessing the requisite qual
ifications for service on the family court. 

'.t Z 

Footnotes: 

INational Advisory Commission on Criminal Justice Standards and 
Goals, Courts, Standard 7.1 (1973). 
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2U.S. Department of Health, Education and Welfare, Standards for 
Juvenile and Family Courts, p. 104 (1968). 

3Mark M. Levin and Rosemary Sarri, Juvenile Delinquency: A Compara
tive Analysis of Legal Codes in the United States, p. 44 (1974). 

'+Ibid. 

SNote that in some counties in some states, such as Denver, Colorado, 
judges are elected specifically to the juvenile court. 

6Alabama really defies classification here. In some counties, 
juvenile court judges are appointed by the Governor, in some 
by the Legislatures, and in some by county commissioners. 

'In Nebraska, the Governor appoints judges in those counties that 
have a separate juvenile court. 

BNational Advisory Commission on Criminal Justice Standards and 
Goals, loco cit. 

9U.S. Department of Health, Education and Welfare, loco cit, 



,; 
r 

jl 
:." 

APPENDIX A 

JUVENILE RECORDS f\ND INFORMATION SYSTEMS: 
AN OVERVIEW AND STATEMENT OF PRIMARY ISSUES 

_ . .f 

JUVENILE RECORDS AND INFORMATION 
SYSTEMS: AN OVERVIEW AND 

STATEMENT OF PRIMARY ISSUES 

51 

Virtually every state has enacted legislation to limit public 
access to juvenile court records and to declare that an adjudication 
of delinquency is not a conviction of crime. The basic principle 
underlying this legislation is based upon the premise that child-
ren are generally different than adults; that being a child means 
having less judgment, less maturity and less moral development than 
an adult. In recognition of these differences (and because of a 
sense of compassion for its children), society does not generally 
attach the same degree of blameworthiness to a child's transgressions 
that it attaches to similar coduct by an adult. Therefore, society 
is more inclined to try to understand why a child acted wrongfully 
than to punish and is more inclined to try to correct a child because 
a child, being less developed, is thought to be more correctable. But 
society's aspirations for its children are often not fully attained ' 
as numerous studies have shown that changing the label from "crim
inal " to "delinquent" and stating that juvenile records "shall not 
be open to the public" have not been sufficient to substantially 
reduce stigma or to ensure that opportunities will not be lost. 

Because a primary goal of the juvenile courts has been to reduce 
stigma and because this goal has not been achieved, a number of legis
latures and courts have mandated procedures to make the goal of re
ducing stigma more attainable. Typically, these procedures have in
volved either the sealing or expungement of records or providing mech
anisms for correcting records or both. But, more than sealing or 
correcting records can be done to further ensure a reduction of 
stigma while preserving society's equally important goals of identify
ing children who act antisocially and limiting the likelihood that 
they will repeat. 

In the remainder of this paper, I shall outline the primary areas 
of concern with respect to juvenile records and information systems. 
The areas I have selected are deemed important because the Task Force 
has indicated that it, like other groups that have recently examined 
the juvenile courts, believes that reducing stigma is a worthy goal. 

1. Security and Privacy Council 

I would recommend that the Task Force include a standard which 
would call for the creation of a Children's Privacy Committee which 
would either be a part of or similar to the Security and Pr-;vacy 
Councils that have been recommended by Project Search and the Nation
al Advisory Commission for adult records. The reasons for creating 
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such a committee would be to institutionalize a concern for children's 
records to plovide a mechanism for promoting consistency in record
keeping'practices and to ensure visibility to record-keeping decisions. 
The main arguments against creating such a committee would be that the 
courts may be reluctant to tolerate any outside control over court 
records and a general reluctance to establish and fund a new bureaucracy. 

The primary issues that must be addressed, once.it is determined 
that a Children's Privacy Committee should be estab11shed, relate to 
the structure and power of the committee (who appoints members, should 
the committee be independent or part of the courts, what powers should 
the committee have, etc.?). 

2. Standards for the Collection of Information 

At the present time, there are no .)tates that have promulgated 
standards for the collection of information about children and, to 
the best of my knowledge, there are no juvenile courts that have 
established even informal guidelines for the collection of information. 
If it is a goal of the juvenile justice system to protect agai~st 
unnecessary stigma, it would seem logical to have standards wh1ch 
would ensure that unnecessary and potentially harmful information 
is not collected in the first place. Such standards would seem to 
be not only logical but also necessary in light of findings that 
juvenile records are often inadequate and incomplete and often 
contain vast amounts of information which are seldom if ever used. 
See Lemert, Records in the Juvenile Court at p. 355 (1969). 

Standards pertaining to the collection of information could 
require that information be relevant to defined purposes, could . 
require a periodic audit of the uses of information and ~ou:d requ1re 
that certain kinds of information not be collected once 1t 1S det
ermined that the information is not useful for the purpose of making 
a valid decision. A general standard calling for a consideration of 
the effects of attempting to make a decision with too much as well 
as too little information might also be appropriate. 

The primary arguments against promulgating standards governing 
the collection of information are twofold. First, an analysis of 
information use is expensive and complicated, perhaps beyond the 
competence of juvenile courts. Second, if there are standards for 
the collection of information, the implication is that information 
collectors (generally staff) can screen out information that the 
decision-maker (usually a judge) might have thought to be critical. 

3. Harmful Information 

It is becoming a regular practice for juv~nile courts to turn 
over all of their records to a juvenile's attorney. This trend 
seems desirable, consistent with the adversary model and consistent 

, 

1L 

53 

with a general trend towards full disclosure of information collected " 
by a government agency with respect to an individual. While I would 
suggest that this general trend should be incorporated into a standard, 
I would also suggest that the standard specifically address the dif-
ficult issue of what to do with harmful information. By harmful in
formation, I mean information which, if disclosed, could be harmful 
to the child. Such information generally falls into one or two cat
egories: Information, provided by a third person, which, if disclosed 
to the child, could be harmful to the child (e.g., mother was a pros-
titute and the child is a product of her vocation); or, information, 
provided by the child, which, if disclosed to the parent could be 
harmful to the child (e.g., child had an abortion or VD). 

A standard dealing with the problem of harmful information is 
difficult to draft because the problem is difficult. The alterna
tives could include: non-disclosure; non-use of the information; 
disclosure only to a professional intemediary; or a requirement 
that professional services be provided to the child to help him cope 
with the harmful information. 

4. Sealing, Expungement and Destruction 

What to do with records after they are created is a problem. 
After a certain period of time, records become old and useless. After 
a shorter period of time, records become stale and, because they are 
stale, they can be misleading. In any case, records can be used 
to deny children opportunities, educational and employment opportuni
ties being' the most noteworthy. 

Two problems, related to the issue of what should be done with 
the records, are who can use record information (and for what 
purposes) and can (or should) a child be able to deny the existence 
of a record once it is sealed (or whatever). 

As of 1972, sixteen states had laws providing for the destruc
tion of records and nine states had provisions for sealing records. 
In most instances, sealing or destruction is discretionary with the 
court and that discretion is only exercised upon the filing of a 
petition. In other instances, destruction or sealing is ~utomatic. 
In addition, recent court decisions indicate that under some cir
cumstances (certainly when there is an illegal arrest), the records 
must be destroyed. 

As of 1972, nine states had laws which provide that once a 
record is sealed, the proceeding is "deemed never to have occurred. 1I 

The intent of these provisions is to permit children to deny the 
existence of a record. In other states, employers are forbidden 
from inquiring with respect to a sealed juvenile record. 

The arguments for sealing and destruction are based upon the 
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principle of reducing the risk of stigma. The primary arguments 
against destruction in particular are that destruction deprives 
a child of proving at a later time what he did (or didn't do), 
destruction deprives researches of valuable information and destruc
tion is an inadequate (perhaps dishonest) way of achieving the more 
direct goal of getting people not to discriminate because of a child's 
past juvenile record. The argument against permitting a child to 
deny the existence of a record is based upon the premise that 
society should never sanction a lie. 

5. Computers 

The use of computers by government agencies has been the subject 
of special scrutiny and concern. See, Federal Data Banks, Computers 
and the Bill of Rights (HEW 1971); Privacy Act of 1974; Project 
Search; NAC, etc. The primary reason for concern about the use of 
computers is that computers challenge the traditional constraints of 
manual systems by tremendously enlarging the capacity to store infor
mation, facilitating access and dissemination of information and 
creating a class of technical processors who are often remote from 
both the users and suppliers of information. On the other hand, the 
use of computers may also produce certain benefits by compelling man
agers to focus on the cost of information collection and retention, 
enhancing the capacity for research, evaluation and efficient manage
ment, and providing an opportunity to develop hardware and software 
systems to secure data from improper disclosure that would not be 
possible in a manual system. Nevertheless, error, malfunction, 
improper disclosure and privacy are problems that become magnified 
by the use of computel~s. Therefore, special constraints are pro
bably warranted. The precise structure of those constraints should 
be the subject of a specific standard. 

_4-
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Task Force Standards and Rationale: 

The Task Force addressed the issues raised in this memorandum in 
the five standards in Chapter 28 on Security, Privacy and Confidential
ity of Information Pertaining to Juveniles. 

Standard 28.1: Each state should enact laws governing the 
collection and retention of information pertaining to 
juveniles. Rules and regulations should be promulgated 
to provide for reasonable safeguards to protect against 
the misuse, misinterpretation and improper dissemination 
of the information and for periodic evaluations of in
formation collection and retention practices within 
the state to determine whether information is being 
collected, retained and utilized properly. 

Standard 28.Z: Juvenile records should not be public 
records. Access to and the use of juvenile records 
should be strictly controlled to limit the risk that 
disclosure will result in the misuse or misinterpreta
tion of information, the unnecessary denial of oppor
tunities and benefits to children or an interference 
with the purposes of official intervention. 

Standard 28.3: Each state should establish by statute 
at least one Children's Privacy Committee. In some 
states the geography or diversity of concentrations 
of population in several distinct locations may make 
it necessary for this Children's Privacy Committee to 
include regional committees or subcommittees. In 
those states that have established a Security and 
Privacy Council with respect to adult information 
systems, a Children's Privacy Committee could be 
established as a subcommittee of the council. The 
members of the committee should include persons who 
have knowledge and expertise in child advocacy, 
delivery of services to children, information systems 
and juvenile justice activities affecting children. 

The purpose of the Children's Privacy Committee 
is to institutionalize a concern for juveniles' records, 
to provide a mechanism for promoting consistency in 
record-keeping practices and to insure visibility in 
record-keeping decisions. It should have the authority 
to examine, evaluate and make recommendations concern
ing privacy, juvenile records, and information prac
tices and policies pertaining to children and should 
have within its power the enforcement civil remedies, 
and adpinistrative, civil and criminal sanctions for 
the improper collection, retention, dissemination or 
use of juvenile records. 



Standard 28.4: Any computerized system used by a juvenile 
justice system to store information pertaining to juven:les 
should be designed to assure compliance with Standard 28.1 -
Collection and Retention of Information Pertaining to Juv
eniles, Standard 28.2 - Access to Juvenile Records and 
Standard 28.5 - Sealing of Juvenile Records. The data 
included in the computerized system should be objective 
and factual and should not include data of a subjective, 
predictive or diagnostic nature. 

A computerized system should only be adopted if the 
ability of the juvenile justice system to deliver services 
to children and families will be substantially enhanced by 
automation and the economic and privacy costs of automation 
are less that the benefits to be obtained by automation. 

Standard 28.5: Each state should enact legislation pro
viding for the prompt sealing of juvenile records when, 
due to dismissal of a petition prior to or as a result 
of adjudication, the rehabilitation of the juvenile, or 
the passage of time, the adverse consequences that may 
result from disclosure of such records outweigh the 
necessity or usefulness of retaining them. 

Included within the legislation relating to the 
sealing of juvenile records should be precise pro
cedures for notification of all persons, agencies or 
departments which may have copies of the juvenile's 
record or notations regarding that record in their 
files, that the juvenile record has been sealed by 
the family court and to destroy or delete any such 
copies or notations. 

Whenever a juvenile's record is ordered sealed, 
the family court proceedings should be deemed never 
to have occurred and the juvenile who is the subject 
of the record may inform any person or organization 
that, with respect to the matter in which the record 
was sealed, he was not arrested and never appeared 
before a family court. 

Once a juvenile record is sealed the only person 
who should have access to that record is the individual 
who is the subject of the record or an authorized 
representative acting in that individual IS behalf. 
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The commenta!ty to eadi of these standards sets forth a detail ed 
analysis in support of the position embod~ed therein. 

In general, the Task Force shared the increasing--indeed, now 
widespread--concern about the potential abuses of governmental 
collection and retention of information on private citizens. It 
viewed these problems as particularly acute in the juvenile justice 
system, since the rehabilitative philosophy underlying this system 
can be significantly compromised or thwarted entirely by the misuse 
of juvenile records. 

up 

The overall objectives of the standards, then, are similar to 
recommended functions of the Children's Privacy Committee proposed 
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in Standard 28.3. The standards are designed to encourage the 
establishment of mechanisms to institutionalize a concern for (1) main
taining privacy in juvenile records; (2) promoting consistency in 
record-keeping practices; and (3) insuring visibility in record
keeping decisions. 
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